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PREFACE.

In preparing the present Edition the Editors have made no change 
in the general arrangement of the hook, and have carefully retained, 
as far as was possible, the notes of the Third Edition, the last one for 
which the original Authors were responsible.

Since the Fifth Edition was issued many important points have 
been decided in the Courts, and various statutes involving changes of 
considerable moment in our legal system have been passed, as, for 
instance, the Land Transfer Act, 1897, the Workmen’s Compensation 
Acts, 1897,1900, and the Money-lenders Act, 1900, thus necessitating 
additions of some length to the notes appearing in that Edition, and 
compelling the introduction into the present text of fresh and 
additional forms.

It has seemed desirable at the same time to deal, or to deal more 
fully, with various subjects which were of less constant occurrence, or 
had been less fully considered in the Courts, when the Fifth Edition 
was issued, than is now the case, such as combinations of workmen, 
trades unions, stock exchange transactions, distress for rates, &c., and 
some increase in both the text and the notes of the present Edition 
is due to this.

The subject headings of the former Editions have been retained 
with scarcely an exception, and some fresh subject headings have 
been added. Examples of such fresh headings will be found in 
“ Truth Dispute*," pp. 489—494 ; “ Stock Exchange,” pp. 308, 792 ; 
“Gift," p. 850; “Bill of Sale," p. 810. Questions arising out of 
combinations of workmen will be found to have been dealt with under 
the headings of “ Trade Disputes ” and “Societies’’ pp. 304, 489.

A large number of recent decisions of importance have been cited
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or referred to, as well as many fresh statutes, and such new rules as 
affect the subject-matter of the hook. Numerous fresh forms have 
been given, most of which have been taken from cases which have 
been actually litigated.

To make room for this increase of matter the Editors have 
endeavoured to eliminate all that is now obsolete in the text or 
notes of the former Edition. They have restored, where it 
seemed of use, references to cases giving declarations, picas, and other 
pleadings under the old system of pleading, such as were given in 
the Third Edition. The Editors have throughout the Work altered 
the forms given in the Fifth Edition so as to carry out the present 
requirements, and especially in regard to particulars which arc now 
so generally required. They have obtained the space thus rendered 
necessary by the means above mentioned, and by striking out the 
verbatim citation of Acts of Parliament which are now familiar to 
the practitioner, and readily accessible (such as the Sale of Goods 
Act, 1898, the Bills of Exchange Act, 1882, and the Partnership Act, 
1890), retaining only those sections or parts of sections which are 
necessary for the appreciation of the notes or forms, and contenting 
themselves with a reference only to the other sections.

The Editors in presenting the result of their labours to the pro
fession desire to express their sense of their indebtedness to the late 
Mr. T. Bullen and to Mr. C. Clifford, to whom so much that is incor
porated from the Fifth Edition is due. In so presenting it they 
would remind those who would compare it with the early Editions 
that under the existing system of pleading material facts have to be 
pleaded, instead of, as formerly, the legal result of those facts. This 
renders it necessary to state the facts of each particular case in 
detail, and in general compels the practitioner to adapt or alter the 
form to suit his particular case, so as to render necessary a special 
form for each action, instead of merely copying a form applicable to 
actions of the class to which his case belongs, as was sufficient under 
the old system in many cases of ordinary occurrence. It is because 
of this necessary work of adaptation and alteration that the Editors 
have introduced numerous forms which have been actually used.
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These will lie readily recognised from their statement at length of 
special and particular details, and will, it is hoped, he found of 
practical use.

The whole of the text has been kept in type until the eve of going 
to press, and by means of this admirable arrangement made by the 
Publishers, the Editors have been enabled to incorporate throughout 
the work the latest decisions, down to and including those reported 
in September.

The Index has been altered so as to restore the method adopted in 
the Third Edition by which the references to the notes are printed 
in italics.

C. D.
T. W. C.

ÎNNKU I'KMPI.K,
(Motor, 190».
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PREFACE
TO THE FIRST EDITION.

This Work was undertaken in consequence of the want, experienced 
in actual practice and expressed generally by the profession, of a 
collection of Precedents settled in conformity with the recent altera
tions in the System of Pleading. It was begun only when the lapse 
of time seemed to render it hopeless that the task would be performed 
by other hands ; and it is now presented to the profession with sincere 
diffidence, but with a hope that it may serve in some degree to supply 
the existing want.

The System of Pleading has recently passed through a period of 
transition, in which it has undergone most extensive and important 
amendments. These, for the most part, have been the result of the 
labours of Her Majesty’s Commissioners for inquiring into the Pro
cess, Practice, and System of Pleading in the Superior Courts of 
Common Law, and have been framed upon the recommendations 
contained in their Reports. They have been effected at intervals 
by the Common Law Procedure Acts of 1852 and 1854, and by the 
subsidiary Rules of Court made by the Judges. The Commissioners 
have now closed their labours and issued their final Report, in 
which they appear to consider that very few points affecting Pleading 
remain in want of amendment. The period of transition may there
fore be considered to have passed ; and this branch of the law is now 
left in a state in which it will probably rest for some years to come.

The effect of the recent alterations in Pleading has not beer 
destroy the system or to change its essential principles. The i 
proposed by the learned Commissioners and effected by the late 
statutes and rules has been only to prefer substance to form, and to



X I’KKFAl'K TO THK FIRST KUITION.

prevent unnecessary technicality from working injustice. Although 
particular forms of expression are no longer indispensable, it is 
obviously most important that pleadings should as far as possible be 
uniform, and that precedents or forms which have acquired an ascer
tained and understood meaning should be used in preference to new 
modes of expression, the meaning of which must necessarily contain 
the elements of uncertainty and doubt. Without the use of prece 
dents it is almost impossible, particularly in pleadings of a complicated 
nature, for any one but nil accurate lawyer and experienced drafts
man to avoid overlooking some points of a case s' " essential 
to the maintenance of the right or defence. This was never more 
apparent than it has been in some of the specimens of pleadings 
which have been met with since the recent changes in the law, drawn 
by unpractised hands without precedent or guide.*

A necessary consequence of the extensive changes in the law of 
Pleading is, that the valuable and elaborate works previously existing 
bave been rendered comparatively useless, except to those persons 
who possess an intimate acquaintance as well with the former practice 
as with the recent changes. The object of the Authors of this Work 
has been to supply a collection of precedents, with instructions for 
their use, adapted to the law and practice of Pleading in its present 
state.

In settling the Precedents they have attempted to follow as closely

* The very lea nut I Kdito's of Smith's Leading Cases (Mr. Justice Willvs and Mr. 
Justice Keating, the former of whom was a member of the Royal Commission), 
adverting to the effect produced on the art of pleading by the relaxation of the foimer 
rules of criticism, mid by the powers of amendment given by the Common Law 
Procedure Act, 1HÔ2, make the following valuable remarks : “It must, however, be 
remembered that the accurate statement of such of the facts and circumstances of 
each case as are necessary to enable the plaintiff on the one hand to establish his 
entire cause of action, and the defendant on the other to set up his entire defence, is 
still nu essential part of the duly of counsel ; and that although a final defeat of 
justice upon merely formal grounds may be averted by the provisions already referred 
to, no legislative enactment van in all cases prevent the expense and delay which 
remit from the necessity for amending untrue or imperfect narratives of the 
facts relied upon by the respective parties. Such inconveniences arc to be avoided 
by taking care in the first instance to make the pleadings true and perspicuous, 
adopting the known and understood formulae used for the sake of brevity in eases of 
frequent occurrence, ami, where there is no such formula, stating the material facts 
ns they can lx? proved to exist in intelligible language."—1 Smith’s Leading Cases, 
4th ed. 1118.

A89D
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as possible; the examples given in the Schedule to the Common Law 
Procedure Act of 1852. They have endeavoured to render the col
lection sufficiently complete to meet the cases of most frequent 
occurrence in practice.

Numerous references have also been given to precedents in reported 
cases, from which it is hoped the practitioner may derive assistance 
in drawing pleadings in cases of less common occurrence. Care should, 
however, be taken in using the forms found in the Reports to settle 
them as nearly as possible in accordance with the forms contained in 
the Schedule to the Common Law Procedure Act. It is also hoped 
that these references to reported forms will be found useful as a guide 
to the most recent or to the leading cases on the particular points of 
law to which they relate ; and it will be seen that some of the refer
ences have been introduced more especially with this view.

The Precedents have been arranged in conformity with the plan 
adopted by the Common Law Procedure Act of 1852, where the 
division of causes of actions into the two, so to speak, natural divisions 
of actions on contracts and actions for wrongs independent of contract 
(irrespective of the technical distinction between forms of action) 
received an authoritative recognition. This division has been found 
very convenient in the compilation of the Work ; and it is hoped that 
it will be found equally convenient in its use.

The notes contain references to the statutes, rules of court, and 
principal decisions relating to the pleadings to which they are 
appended, with such practical observations on the object and effect 
of the pleadings as appeared necessary for their more convenient use.

The Authors have endeavoured, by a careful selection of the 
matter, to keep the work within moderate limits, in order to present 
it to the profession in a form which, it is hoped, will prove most 
generally useful.

Middle Tkmpi.e,
May, I860.
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PRECEDENTS OF PLEADINGS.

CHAPTER I.

INTRODUCTORY OBSERVATIONS.

Pleadings and their object.]—Pleadings are printed or written statements 
made by and delivered between the parties to an action, setting forth in a 
summary form the material faets relied upon by them respectively in snp[>ort 
of their elaiui or defence.

The principal objects of pleading are, first, to ascertain and define, by 
means of the statements of the parties, the issues of fact and questions of 
law to be decided between them, and secondly, to give to each of the (wirtics 
distinct notice of the ease intended to be set up by the other, and thus to 
prevent either party from being taken by surprise at the tiial or hearing. 
Pleadings are also useful ns supplying a brief summary of the case which 
is readily available for reference, and from which the nature of the claim 
and defence may be easily apprehended, and for the purpose of preserving 
a distinct and permanent record of the questions raised in the action, and 
of the issues decided therein, and of thus preventing future litigation of 
matters already adjudicated upon between the parties.

The general principles on which the system of pleading is founded aie 
as follows : The plaintiff by his " statement of claim ” alleges the material 
facts on which he relies in support of his case (a). The defendant in 
answer thereto delivers a “ defence,” in which he may take all or any of the 
following courses :—first, he may deny or refuse to admit the facts stated 
by the plaintiff (A) j secondly, he may confess or admit them, and avoid 
their effect by asserting fresh facts which afford an answer thereto (r) ; 
thirdly, he may admit the facts stated by the plaintiff, and may raise a 
question of law as to their legal effect (V). If the defendant adopts the 
first or third of these three courses, a question of fact or of law is at once 
raised between the parties. If he adopts the second one, the plaintiff may

VO Bee post, p. 42.
(*) See “ Denials," post, p. .127.
(#•) Sec “ Defences other than Denials/tout, p. «31.
(#/) See “ Proceedings in lien of Demurrer," post, p. «ill.

lu ll
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reply (<■), first, liy denying the frcsli facts alleged hy the defendant ; or, 
secondly, hy admitting them, and alleging other facts which avoid their 
effect ; or, thirdly, by raising a question of law as to their legal effect. If 
the plaintiff pleads a reply of the second kind, that is, if lie replies by way 
of confession and avoidance, the defendant has the same courses open to 
him in pleading a rejoinder (/), and so the parties proceed till it is ascer
tained what are the material facts which are asserted by the one side and 
denied by the other, or what are the questions of law (if any) which are in 
dispute between them.

In actions transferred to the “ Commercial List " the pleadings if ordered 
are called “ Points of Claim” and “ Points of Defence." In substance 
these points are similar to the ordinary pleadings, but instead of the facts 
and matters relied on being stated fully, they are stated briefly and in a 
concise form, the point being rather indicated than pleaded at length.

Issues.] —When the result of the pleading on both sides is that a 
material fact is affirmed on the one side and denied on the other, the 
question thus raised between the parties is called an issue uf fml. When, 
oil the other hand, the result of the pleading is, that one party answers his 
opponent's pleading by stating an objection in point of law, and the other 
does not thereupon amend his pleading so as to obviate the objection, the 
last-mentioned party is deemed to deny the validity of the objection iu 
point of law, ami the legal question thus raised between the parties may 
still be called an issue of lair.

As the parties are now at liberty to combine various claims and various 
defences, Ac., in one pleading respectively, the pleadings in an action may 
raise several issues either of fact or of law, or may raise issues of both 
kinds.

Classification of actions.]—Personal actions, such ns are ordinarily 
brought in the King’s Bench Division, may in general be conveniently 
dix ided into two classes of actions, viz., Actions on Contracts, and Actions 
for Wrongs.

Before the Common Law Procedure Act, 1852, and even to some extent 
subsequently thereto, all personal actions in the Superior Courts of Common 
Law were classed under the two divisions of actions of contract and actions of 
tort, the former comprising the forms of action known os actionsof asswn/isil, 
ilehl, and rare nail I, and the latter, the forms of action known as actions of 
liesjinss, ease (_</), hum (//), ileliaue (•") (except in some points of view), and 
re/ileria (/-). The effect of the Bales under the Judicature Acts has been

(f) See post, i>. .14.1.
(/) See post, p. 550.
{if) See “ Limitation, Statute* of," poet, p. 718.
(Zt) See “ Contention," pod, p. 544.
(#') See “ Detention of (food*," pout, p. 370.
{/<) See 1 Chit. PI. 7th e<l, p. 109.
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finally tu abolish the obi forms of action above referred to (/), and the 
distinctions between them arc now chiefly material for the explanation of 
some of the earlier decisions of the Courts, and fur the construction of 
certain statutes passed previously to the Judicature Acts (m).

lint the division of personal actions into actions on contracts (or *• Actions 
founded on Contract") and actions for wrongs (or “Actions founded on 
Tort’’) is recognised by the present rules (//), and is still of importance as 
regards the provisions ofs. t HI of the County Courts Act, 1K»8 (01 & 02 Viet, 
c. 43), as amended by the County Courts Act, IUU8(3 Edw. 7,c. 42, s. 3), with 
respect to costs, and of ss. 66 and 66 of the same Act with regard to the 
remission of actions to the County Court («). It should be added, however, 
that causes of action for wrongs arising out of contract, that is, claims for 
the breach of some duty arising out of a contract, partake to some extent of 
the character lioth of breaches of contract and of wrongs, and such actions, 
therefore, cannot be considered us falling exclusively within either of the 
two above-mentioned classes of action (ji).

Rules now in force as to Pleading.]—Pleading in actions in the High 
Court of Justice is now mainly regulated by the “Rules of the Supreme 
Court, 1883" (</). Many of the former statutory enactments with respect 
to pleading which had been virtually repealed or superseded by the pro
visions of the Judicature Acts and of the rules thereunder, have been 
repealed by the Civil Procedure Acts Repeal Act, 18711, and the Statute 
Law Revision and Civil Procedure Act, 1883.

The Judicature Act, 1875, a 83 (i), expressly provides that all enact
ments inconsistent with that Act or the Judicature Act, 1873, are repealed, 
and it would seem also that under the provisions of the Judicature Act, 1875, 
any then existing statutes relating to procedure which are inconsistent with 
the present rules must lie regarded as virtually or impliedly repealed (r).

(/) Jlryaut v. Herbert, 3 C. 1*. I). at p. 890 ; 47 L. .1. V. V. 670 ; Pontift'e v. Mid. 
ltg. Co., 3 t). It. 0. at p. 20 ; 47 L. .1. Q. It. 28 ; Gibb, v. timid, D Q. B. I), at p. 67 ; 
SI I,. J. If. It. 313 ; ami see Taylor v. V. S. ,(• L. lty. Co., [18145] I l). It. 134 ; 64 L. J. 
I). It. 6; Kelly v. Met. Ity. Co., [I8BS] 1 Ij. ». 944 ; 64 L. J. Q. ». 666; Sorb, v. 
Ileailerma, [11102] 1 K. It. 612; 71 !.. J. K. It. 392.

(») See ■'Liot/tation, Statute, of," font, p. 717 ; “AW (iiiilly by Statute," /let!. 
p. 886.

(») See 11. S. C., 1883, App. V., Sects. IV., V. and VI.
(n) See eases cited note (/), ott/ira.
( l>) See “ t'arriéré," /unit. p. 139 ; Saebu v. //eudereoa, eu/ml,
(</) See the Judicature Act, 1876, s. 17, uud the introduction to the II, S, C., 1683 ; 

and Appendix O.
(i) See tlte Judicature Act, 1876, s. 17, and 46 ,V 47 Viet. c. 49, ». 6 (c) ; and »ee /« 

re Mille" Kutate, 31 Ch. U. 24 ; 66 L. ,1. Vh. t*0, As to the effect of the ix'pval by the 
Judicature Acts of inconsistent enactments, see Harnett v. Headley. 3 App. C'a». 944 ; 
18 1,. .1. II. L. 186 ; Suelliuy v, Pulling, 29 Ch. 1). 86 ; Stoke* v. Stoker, 19 Q. It. 1). 62. 
119 : 66 L..I. I). It. 494 : Itoekett v. r/i>y»«y./«Ze,[1891] 2(). ». 293 ; 60 L. J.(J. 11. 78Ï . 
ttuekley v, tlall Hoehr Co., [19n3] 2 t). It. 93; 62 !.. .1. Q. ». 449 ; Kirby v, Xortb 
Jtritieb tueuranee Co,, [1890] 2 CJ. ». 99 ; 66 L. J. I). ». 627.

it 2
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The Judicature Act, 1875, s. 21, contains a saving of previously existing 
forms and methods of procedure (mutati» mulaiulix) in so far as they arc not 
inconsistent with the Judicature Acts or with any of the rules thereunder (s) ; 
and it is provided by Urd. LXXII., r. 2, of the present rules that “ where 
no other provision is made by the Acts or these rules, the present procedure 
and practice remain in force” (/). The word “ Acts” in that rule means the 
Supreme Court of Judicature Acts, 187:1 to 18711, the Apjiellatc Jurisdiction 
Act, 1870, and the Supreme Court of Judicature Act, 1881 («).

The present work treats only of the pleadings in use in the King’s 
1 tench Division.

Pleadings —when necessary.]—In every action the writ of summons 
is required to be indorsed with a statement of the nature of the claim made 
by the plaintiff. In cases within Ord. III., r. 0 (/we/, p. Où), this 
statement may be in the form of and constitute a statement of claim. 
In cases within Urd. XIII., r. 12, if the defendant make default in entering 
an appearance, the plaintiff may without leave tile a statement of claim. 
When the writ is specially indorsed with a statement of claim the 
defendant must within ten days from the time limited for appearance 
deliver a defence, unless in the meantime the plaintiff' serves a summons 
for directions under Old. XXX., or a summons for judgment under 
Urd. XIV. Except in the cases above mentioned no pleadings can now be 
delivered without an order expressly authorising their delivery. Such 
orders are made in all proper cases on a summons for directions under 
Ord. XXX.

Under Ord. XVIIIa. the plaintiff may indorse on his writ a state
ment that he proposes to proceed to trial without pleadings. If he 
docs so the action will so proceed, unless the defendant gets an order 
for a statement of claim. This procedure is not often adopted in the 
King’s Bench Division.

Date, title, and description, &c., of pleadings. ,—By Ord. XIX., r. 11, 
“ Every pleading shall be delivered between jiartics and shall lie marked on 
the face with the date of the day on which it is delivered, the reference to 
the letter and number of the action, the Division to which ” “ the action is 
assigned,” “ the title of the action, and the description of the pleading, and 
shall be indorsed with the name and place of business of the solicitor and 
agent, if any, delivering the same, or the name and address of the party 
delivering the same, if he docs not act by a solicitor.”

The “ letter and number ” are the letter and number by which the action 
is distinguished in the cause book. (8ce Ord. V., r. 13, and llulc 3 of the 
Central Office Practice Rules.)

(k) Sec also s. 23 uf the Judicature Act, 1873, as to the mode of exercising jurisdiction. 
(/) See J irk son v. Litchfield, 8 Q. H. I >. at p. 177 : fu L. J. Q. It. at p. 828 ; Unme 

v. .Somerton, 2ô Q. H. D. 233 ; 58 L. J. (J. It. I2U.
(«) Sec Old. LXXI., r. 1.
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If the action is proceeding in a district registry, the name of the district 
registry should be placed immediately under the nacre of the Division of the 
High Court

The description of the pleading should l>c inserted as a heading at the 
commencement of the Isslv of it. (Sec the form set out pool, .15.)

As to the heading of an amended pleading, see “ Amendment of 
PlraiHmj*,” jioil, p. 17.

The title of the action is stated on the writ (see Ord. II., r. 8 ; 
R. S. C., 1883, ,\]>p. A., Part I., Nos. 1—5), and, except in cases of 
changes authorised by the Rules, remains throughout the proceedings in 
an action the same as that stated on the writ, and must l>e marked on 
the pleadings accordingly. (Sec Ord. XIX., r. II, above cited; and sec 
“ Statement of Claim" “ Piniin lo Artioa,'' /W, pp. 42, 43, It*; and 
“ Counlerrlitimi," jmt, p. 5.14.) If, in any case allowed by the rules, as 
by reason of deaths of parties, or the non-appearance of some of several 
defendants, the parties between whom the pleading is delivered do not 
correspond with those mentioned in the title of the action, some short 
statement or suggestion of the fact of the death or non-appearance should 
be inserted in the title or pleading to explain the discrepancy. (See forms 
at pp. 110, fil, 104, post ; “ Misnomer,” jio.it, p. 4.1 ; “ I'arlies," /toil, p. 32 ; 
see further,“ Krendors," jmt, p. 174 ; “ Counterclaims,"/*>«/, pp. 534 ft see/.)

Mode of Pleading.]—Under the practice now in force (see Ord. XIX., 
r. 1) the principal rules to be observed in pleading are as follows :—

By Ord. XIX., r. 2, pleadings are to be “ as brief as the nature of the 
ease will admit," and the costs occasioned by any unnecessary prolixity 
may be ordered “ to be borne by the party chargeable with the same."

By Ord. XIX., r. 4, 11 Every pleading shall contain, and contain only, a 
statement in a summary form of the material facts on which the party 
pleading relies for his claim or defence, ns the case may be, but not the 
evidence by «Inch they are to be proved, and shall, when necessary, l>e 
divided into paragraphs, numbered consecutively. Dates, sums, and 
numbers shall be expressed in figures, and not in words.”

By Ord. XIX., r. 5, "The forms in Appendices ('., 1)., and E„ when 
applicable, and where they arc not applicable, forms of the like character, 
as near as may be, shall be used for all pleadings, and where such forms 
are applicable and sufficient, any longer forms shall Ire deemed prolix, and 
the costs occasioned by such prolixity shall Ire disallowed to or borne by 
the jiarty so using the same, as the case may be."

Under these rules it is a first principle of pleading that facts only arc to 
Ire stated, and except where the party pleading relics upon foreign or 
colonial law, Ac., or private Acts of Parliament (as to which see jmt, 
p. 10), matters of law or mere inferences of law should not be stated 
as facts,

Merc evidence of facts, as distinguished from the facts themselves, must 
not Ire pleaded (Ord. XIX., r. 4, supra). This rnlc applies, in tor alia, to
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admissions rv I ini upon merely In way of evidence. (Sec /*/<•// v. (larnll, 
7 f'h. 11. 47.1, IH.’i i 46 11. .1. ('ll. tin ; II’il limn toil v. <(■ A". II'. It I/, t 
12 Ch. I». 717, 708 ; 4!l I,. ,1. Cli. .'..Mi, decided under the former rule* ; 
.SyWi/iM'/ V. Fils/Mlri'l,', 18 Ch. II. I III, III ; 58 L. .1. f'h. Ill ; /hihiH 
Mnlicnl /.iff . I »*>:. , v. Ilrilnnniu Hire . I mot., .Ml !.. T. 8H8.)

The mime prohibition of pleading evidence wa* contained also in the 
repealed dril. XIX., r. I, with reference to which Brett, I ...I., made the 
following olwervatiolia : “The distinction is taken in the very rule itself, 
between the facts on which the party relies and the evidence to prove those 
facts. Erie, C.J., expressed it in this way. lie said there were fact* that 
might lie called the allrgnta )iruhanila, the facts which ought to lie proved, 
and they were different from the evidence which was adduced to prove 
those facts” (I'hili/i/it v. I (). II. It. at pp. 112, 11.1 ; 48
!,. .1. Q. II. 18ft).

The_ facts pleaded should lie pleaded with “ certainty," that is, they 
should lie’ distinctly stated as facts, and not lie left to lie inferrtil from 
vague or amhignoua expressions, or from statements of circumstances con
sistent with a different conclusion. (See “ AV.ui//," yw>«/, p. M8 ; /V.iViyiyi* 
v. l‘hili/i/iK,'sii/)rn.) It is one of the principal objects of the present rules 
to prevent unnecessary prolixity in the pleadings. Only such facts should 
he pleaded as are material to the case of the party pleading (Ord. XIX., 
r. 4 ; Millington v. luring, (! <). B. I). ISO ; ft() !.. .1, (). B. 214). The 
material fuels must lsi stated in a summary form, and as briefly as the 
nature of the case will admit, and the pleader is re/ptirc.l to adopter follow, 
as nearly as the circumstances will allow, the concise forms which are given 
in Ap|iendiecs ('., !>., and E. (Sec Ord. XIX., rr. 2, 4, ft, I ft, -hen , ; ft, 
ft!8 i /’/n'/iyiyi* v. Phili/i/m, ru/iru ; Dary v. (Jarrell, 7 Ch. I). 471, 480— 
482 ; 47 !.. J. Ch. 218 s Scull v. Hampton, 8 Q. It. I). 4III -, ftl L. J. Q. B. 
I8n j Davit v. ,/umet, 2ti Ch. I). 778 t ft8 I,. J. Ch. 528 ; Darhythire v. 
l.righ, [18116] I Q. B. 554 ; lift E. J. (). It. 36(1.) The material facts 
which are required to lie pleaded in a statement of claim in an action for 
damages are not confined to facts which are material as constituting the 
cause of action, hut include also facts which arc material as showing the 
nature and extent of the injury in respect of which damages are sought to 
he recovered, and which are intended to Is- proved at the trial in aggrava
tion of damages. (See Millington‘v. Lnriny, (I <). B. I), lilt) ; ftu I,. J. 
(). II. 211 ; Lu mb v. flniumilt, III I,. T. 772 t Whitney v. Moiynniil, 
21 (). B. 11. 610 ; 511 I,. .1. <). II. 124 ; though see Wnnl v. Hurl of fhir/imn, 
In-low cited.) It has been held, however, that a defendant is not in general 
entitled In plead in his defence facts which do not a fleet the cause of act ion 
and merely go in mitigation of damages (U'ooil v. Hurl of Durham, 21 
(j. II. 1). 501 ; 57 L. .1. Q. 11. 547).

By Ord. XIX., r. 6, “ In all eases in which the party pleading relies on 
any misrepresentation, fraud, breach of trust, wilful default, or undue 
influence, and in all other cases in which particulars may lie necessary
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bey.... 1 Kiicli us are exemplified in (lie forms uforvsniil, particulars (with
liâtes and items, if necessary) shall lie stated in the pleading ; provided 
that, if the particulars It of délit, expenses, or damages, and exceed three 
folios, the fact must lie so stated, with a reference to full particulars 
already delivered or to he delivered with the pleading." (See “ I'ttrtit ular*," 
/nisi, p. 37.)

The forms referred to in (he above rule are the forms in Appendices P., 
I»., and E. (Sec Ord. XIX., r. 5, cited ante, p. 0.)

The division of a pleading into paragraphs is only required “ when 
neeessaiy ” (Ord. XIX., r. 4, *>tpra). It appears from the forms given in 
the Appendices, that pleadings in simple cases may lie properly stated in a 
single paragraph, although such paragraph may contain several distinct 
allegations. Hut by Ord. XX., r. 7, “ Where the plaintiff seeks relief in 
respect of several distinct claims or causes of complaint founded upon 
separate and distinct grounds, they shall lie stated, as far ns may la-, 
ae|iarntely and distinctly. And the same rule shall apply where the 
defendant relies upon several distinct grounds of defence, set-off, or 
counterclaim founded upon separate and distinct facts.” In such cases, 
therefore, the pleading should tic divided into paragraphs so as to arrange 
the different facts relied upon in a distinct and convenient form. Even in 
the statement of a single cause of action or ground of defence, Ac., the 
same course may also he necessary where the case of the party pleading 
involves the statement of various distinct facts.

In actions on contracts the pleading should state the date of the contract, 
and state whether it was in writing,or verbal, or implied. (See the Forms 
in App. and I). ; Tan/nanti v. Ftaron, iO L. T. M3.) If the contract 
was in writing, the pleading should describe the document or documents 
sulliciently to identify it or them, and if implied the facts from which the 
implication arises should he stated. If the party pleading d ies not state 
whether the contract relied upou by him was in writing or not, or does 
not give sufficient particulars with res|ieet to it, the opposite party may, 
where necessary, obtain an order for particulars as to these matters. (See 
Ord. XIX., r. 7, cited “ Partirutart" )n>*t, p. 37.)

In stating a written contract, or other document relied upon, whether 
under seal or not, it is open to the pleader either to state it according to 
its legal effect, or where the precise words of the document are material 
and can It stated without piolixity, to set out the document itself (or the 
material parts thereof) verbatim. Ord. XIX., r. 31, provides that " Wherc- 
ever the contents of any document are material, it shall he sufficient in 
any pleading to state the effect thereof as briefly as possible, without 
setting out the whole or any part thereof, unless the precise words of the 
document or any part thereof are material."

Where the legal effect of the doeumciit is stated, the pleader takes upon 
himself to give the true meaning of the instrument, whatever its tirms 
may he ; w here the document is set out rerlatim, he leaves the construction
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of it 111 lie Court, except that the meaning is often necessarily assumed in 
allé,tin • the breach. In the generality of cases, the best course is to state 
the legal effect of the documents relied on, especially where they arc 
lengthy or mimerons ; hut where the meaning is doubtful, and it is wished 
to raise in the easiest and most direct form the ijuestion of their su fficieney 
to support the action, it may lie advisable to set them out verbatim where 
that can lie done without unduly lengthening the pleading. (See App. C., 
Sect. IV., No. 10, cited /*/*/, p. 1811.)

A pleading which sets out verbatim immateiial documents, or documents 
which are only material as containing matter of evidence (as, for instance, 
admissions by the opjiosite party), is liable to Is- struck out under Ord. 
XIX., r. ‘.‘7, cited )*>*!, p. 11. (See bar y v. (turn'll, /met, p. II.) In 
some cases, however, the precise words of a document not only are 
material, hut must lie necessarily inserted verbatim in the pleading. Thus 
the jiliiintill' in an action for lilsd is laiund to slab» the precise words of the 
libel complained of, and must therefore set out verbal tin in his statement of 
claim so much of the document inipiestion as contains the alleged lilsd 
(/Atm* v. Warn. 4 C. P. II. 12ft; 18 I,. ,1, C. |*. |n • barbyebire v. 
Lriylt, [18116] 1 Q. II. fi.it ; ti."i I,. ,1, (). It. tliin ; see “ Defamation,'' 
jm.tl, p. 3(14).

Where the legal effect of a document is stated, it is not necessary to 
follow the words of the instrument (1 Marsh. 211!, 217). Generally, how
ever, the safest and tieat course, even in pleading an instrument according 
to its legal effect, is to follow the terms anil order of the document itself, 
so far as practicable with due regard to conciseness, instead of atteni|iting 
to reform it or to use supposed equivalent expressions, hut to omit all 
portions of the document not material to the case. Where it is necessary 
to stale the pleadings in a previous action, their effect should lie concisely 
stated, so far as material, and it is not necessary to set them out in full 
(Jfomlon v. A’/»/», 211 Ch. II. 448 ; “ A’s/oy^W," y«</, p. (!4."i).

Where a written contract or other document relied upon is staled in the 
claim according to the legal effect attributed to it by the plaintiff, and the 
defendant, while admitting the document itself, wishes to " the 
construction .it, he may raise the question of its sufficiency
to support the action, either hy pleading a denial that it is to the effect 
alleged, and staling its effect according to his own construction, or by 
■imply setting out the document Verbatim in the defence, with an allegation 
that it is the contract mentioned or referred to in the statement of claim. 
If the document is lengthy, or if numerous documents are relied upon, or 
if the point of construction does not go to the whole or a sulstuntial part 
of the cause of action, the defendant's better course is usually to plead such 
denial as above mentioned, with a short statement of the real effect of the 
document or documents according to his own contention. (See “ Pro- 
reoJinyr in Hen of browner,"pout, p. 6t!3 ; “ Agrément," /ml, p. :,7fi.) If, 
however, the document or document* can lie set out verbatim without
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prolixity, anil the point of construction govs to the whole or to u substantial 
part of the mime of action, it may in some cases Ih: projK-r mnl advisable 
to set out the document or documents verbatim in the defence. In the 
latter ease, where the document is set out rerhatim by way of a distinct 
defence, the plaintiff, unless lie can show that the dis'iiment set out is not 
the document on which he relies, or is incorrectly set out by the defendant, 
may lie obliged either to amend his statement of claim or to raise the 
question of construction by pleading an objection in |siint of law. (Sec lb.)

Where a contract or other document is stated rerhatim, the pleading 
must in some way show its application to the facts stated, as by identify
ing the parties, Ac., and it may sometimes lie necessary to add an express 
allegation for this purpose.

Ity tlrd. XIX., r. it, “ Whenever any contract or any relation lietwccn 
any |ieraons is to Is' implied from a series of letters or conversations, or 
otherwise from a numlier of circumstances, it shall lie sufficient to allege 
such contract or relation as a fact, and to refer generally to such letters, 
conversations, or circumstances without setting them out in detail. And 
if in such case the person so pleading desires to rely in the alternative upon 
more contracts or relations than one ns to lie ' " " from such circum
stances, he may state the same in the alternative." (See App. V.,Sect. II., 
Forms Nos. II, 12.)

By Ord. XIX., r. 22, “ Wherever it is material to allege malice, fraudu
lent intention, knowledge, or other condition of the mind of any [icrsmi, it 
shall lie sufficient to allege the same as a fact without setting out the 
circumstances from which the same is to lie inferred.” (See R, S. C„ 
1888, App. Sect. VI., Forms Nos. 13, 14 and là ; and see “ Frawt," 
/km/. |i|i. G5fi ; “ Iirfamotion," /km/, p. 864 ; “ Matirioan ProMriilioii,’’ 
/»>*/, p. 425.)

By <>rd. XIX., r. 23, *' Wherever it is material to allege notice to any 
js'ison of any fact, matter, or thing, it shall he sufficient to allege such 
notice as a fact, unless the form or the precise terms of such notice, or the 
circumstances from which such notice is to lie inferred, Ik- material.” (See 
forms alleging notice, under “ Hi tin of Errhange," /km/, pp. 115 et neq. j “ l.anil- 
loul amt Tenant,"/tool, pp. 231 et neq. ; “ Hanter anil Serrant," /km/, p. 437.)

By Onl. XIX., r. 2ft, “Neither party need in any pleading allege any 
matter i f fact w hich the law presumes in his favour, or as to 
burden of proof lies ii|kiii the other side, unless the same has first been 
specifically denied : r.y., consideration for a hill of exchange, where the 
plaintiff sm-s only on the hill, and not for the consideration ns a substantive 
ground of claim." (See “ Hitt» of Errhange, dr.," /km/, pp. 108, ft1.)!).)

The following presumption may lie here mentioned as specially important 
to the pleader, vis,, there is a presumption of the continuance of the 
existing state of things, in the alisenee of any statement to the contrary ; 
that is to say, if a particular state of things is once alleged in the pleadings 
as existing, it is, in general, presumed that that state of things has
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cvniiiiiivil, unless tlie pleadings contain something to négative it. (See 
(iy»r v. A7Z«*, 1 Slrn. 228.)

It is unnecessary to plead matters of which the Court token judicial 
notice. The Court takes judicial notice not only of the law of the realm, 
lint also of the general law of nations ; the law and custom of Parliament, 
including the privileges and procedure of each branch of the legislature ; 
the prerogatives of the Crown ; the maritime and ecclesiastical laws ; the 
articles of war, both in the land and marine service : royal proclamations ; 
the custom of merchants where such custom has been settled by judicial 
determinations ; the special customs of gavelkind and Iwirough English 
lands ; the customs of the city of London, which have liecn certified by the 
liecorder ; the rules and course of procedure of the Sujierior Courts, and 
the limits of their jurisdiction ; the power of the Ecclesiastical Courts, 
and the limits of their jurisdiction ; the division of England into counties, 
provinces, and dioceses ; the commencement and ending of legal terms ami 
sittings i the coincidence of the years of the reign of any sovereign of this 
country with the years of our Lord ; the coincidence of the days of the 
week with days of the month; the order of the months; the meaning of 
ordinary English words and terms of art ; the names and quantities of legal 
weights ami measures ; and the value of the coin of the realm.

But judicial notice is not taken of private Aets of Parliament ; nor of 
foreign or colonial law ; nor of Scotch law ; nor of particular local customs 
or usages of trade ; nor of the jurisdiction of inferior Courts ; nor of the 
laws, usages, or customs of foreign countries or Courts of justice ; nor of 
the situation of any particular place. Any of these matters when relied 
upon must I e alleged like other facts ; and even in the case of relying on 
those things of which the Court takes judicial notice, it is necessary to 
allege any facts which are required to apply them to the plaintiff or defendant, 
or to the facts on which the right of action or defence rests.

A more complete enumeration of the matters of which the Court dis» or 
does not take judicial notice (including those above stated) may be found 
in lîoscoe's N. P. Ev„ 17th ed., pp. 80—84, and in Taylor on Evidence, 
9th ed., pp. 8 ft stq.

By Ord. XIX., r. 14, “Any condition precedent, the performance or 
occurrence of which is intended to be contested, shall lie distinctly specified 
in his pleading by the pluiutiff or defendant (us the case may lie) ; and, 
subject thereto, an averment of the performance or occurrence of all 
conditions precedent necessary for the ease of the plaintiff or defendant 
shall lie implied in his pleading." (See /msl, pp. Ifitl, 1141.)

By Uni. XIX., r. 21!, “No technical objection shall le raised to any 
pleading on the ground of any alleged want of form." (See “ Prarenlmg* 
in lifti of Demurrer," /«.«/, p. 662.) This rule is not intended to dispense 
w ith the requirements of the previous rules as to the form of pleadings. 
(See Marshall v. Jones, f>2 .1. P. 428.) Nor is it intended to apply to eases 
where the plcuding is drawn in such a manner as to prejudice, embarrass
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nr delay the lair trial of I he action, ns such cases arc provided for hy the 
following rule.

Ily Onl. XIX., r. 27, “The Court or a judge may at any stage of the 
proceedings order to !*■ struck out or amended any matter in any indorse
ment or pleading which may Iw unnecessary or scandalous, or w hich may 
tend to prejudice, embarrass or delay the fair trial of the action ; and may 
in any such case, if they or he shall think fit, order the costs of the appli
cation to lie paid as lictween solicitor and client."

Notwithstanding the express use of the word “ unnecessary ” in the id Hive 
rule, it would seem that unnecessary statements, where they do not tend to 
prejudice or emluirrr.ss, Ac., and do not materially increase the length of the 
pleadings, will not in general Is- struck out merely on the ground that they 
are “ unnecessary." (See Knairles v. Iloherl*, 38 Ch. I>. 2113, 270 ; and 
fieri v. Purnell, 81 1„ T. .lourn. p. 41k)

Matter containing charges and imputations not properly relevant to the 
issues between the parties will lie struck out as scandalous (Cashin v. 
t'railork, 3 Ch. I>. 37(1 ; see I Vo I'hr v. Phrislie, I,. IE. 8 Ch. I till ; 12 I,. .1. 
Ch. fit 11 Coyle v. f’inn in mg, 27 W. IE. fi2!l i Driijht v. Marner, W. N.
1878, p. 211 ; llluke v. Albion In*. .Issue., tfi I.. .1. C. P. fid3 ; human v.
I ereker, W. N. 1870, p. 04 t Z.es v. A*hnin, I Times Itep. 231 ; Smith v. 
The Drilish, Jr. Aasor., W. X. 1883, p. 232 ; lUookimj v. MaiiJslay, 2 
Times Rep. 827). Ilut allegations of disgraceful facts, if relevant and 
material to the issues lictween the parties, are not “scandalous" within 
the meaning of the rule, and will not lie struck out (Millington v. Luring, 
(1 (). It. I*. 130! fill I,. .1. (). 11. 211 : f.iimli v. Deaumont, 43 R. T. 772 ; 
,1/i/i/eAy v. Frituklin, 17 Q. 11. It. 33 ; fifi I,. .1. Q. II. 123 ; and see <'ashin 
v. (Vailork, stt/ira ; and I'hritlie v. Chrielie, sn/ira),

I'lcadings, or parts of pleadings, have Inch struck out or amended as 
emlmrrassing, Ac., in the following cases (most of which were decided 
under the repealed Onl, XXVII., r. I), via., for pleading mere general 
allegations of title, instead of stating the material facts ndied upon ns 
giiilig the title (ZV/i/i/yi» v. Phili/ips, 4 <). 11. I). 127 ; 48 I,. .1. <). 11. 
185 ; hurt* v. James, 211 Ch. D. 778 ; fi;s I,. .1. Ch. 523; “ llerorery of 
l.nnil," p. 4(1(1 ; and see Harris v. Jenkins. 22 Ch. I). 481 ; fi2 L. .1. 
("h. 137 ; Z/i re Parian, 30 W. It. 287 ; Palmer v. Palmer, [1832] 1 (). B. 
313 ; ill I,. .1. Q. It. 2311); for pleading matters which are too vaguely 
stated to give sutlieient information to the opposite party (Harris v. Jenkins, 
supra ; Hitltlell v. Strathmore, 3 Times Itep. 329; 31 Sol. .lourn. 183 ; 
Hrilish, Jr. lutml Assar, Poster, 4 Times Itep. fi74 ; and see Plemin// v. 
hollar, 23 (). It. II. 388 ■ 68 I,. .!. Q. It. 548; HUdithje v. O'Farrell, 8 
I-. It. Ir. Ifi8 ; Darnes v. Darnes, lh. I(lfi) ; for setting out immaterial 
matters in a prolix and embarrassing manner (Knowles v. linker Is, su/.ra ; 
hanj v. Harrell, 7 Ch. M. 473 ; 4(1 L .1. Ch. 218) ; for setting out mutters 
euihnrraasing and not relevant to the inane (llnssam v. DuJge, [1833] 1 
Q. It. fi7l ; (12 li. .1. I). It. 312) ; for making alh galions of matter merely
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mnounting to evidence, nu admissions, Ac. (sec Itary v. Garnit, supra; 
fllakt v. Alhion fun. Assoc., supra ; Williamson v. A. <(■ X IK. A1//. (
12 Ch. I). 7x7 ; Iil I,. .1. Ch. 559 ; see AmimA t. Hraumant, supra ; ami see 
ante, pp. 5, (!) : fur making charge* of misconduct irrelevant to the question 
to be tried (Murray v. Epsom Loral Hoard, [1897] 1 Ch. 85 ; ill! L. J. Oh. 
107) ; for a misjoinder of plaintiffs or of causes of action (Smith v. 
Uichardson, 4 C. P. D. 112; 48 L. .1. ('. P. 140; see “ Parties to 
Artiom," post, p. 19) ; for pleading mere general or evasive denials 
(Copley v. Jarkson, W. N. 1884, p. 89 ; llyrd v. Xunn, 7 Ch. D. 284 ; 17 
l„ .1. Ch. 1 ; Hell v. Aawe*, 51 L. .1. I). It. 259 ; sec “ Denials,” post, 
p. 527) ; for pleading as defences matters obviously not amounting to any 
defence (Smith v. Ilrilish, dr. Assoc., W. X. 1888, p. 24; Liardel v. 
Hammond, \\. X. 188:1, p. 9(!) ; or matters not pleadable by way of 
defence (Prrslon v. Lamonl, 1 Ex. II. 801 ; 45 L. .1. Ex. 797). lint the 
mere fact that the statements in an opponent’s pleading may he difficult to 
deal with does not render the pleading “embarrassing Ac.," within the 
meaning of this rule if they are material facts and are otherwise properly 
pleaded. See ns to statements of claim, Villinylnn v. Loriny, cited 
aide, p. 11 ; and as to defences, Henyh v. Chamberlain, 25 W. 1Î. 748 ; 
Golding v. Wharton Sail Co., I Q. Il, I ». :171 ; Weymouth v. Ilirh, 1 Times 
Rep. 009 ; Tomkinson v. S. E. Hy. Co., 8 Times Rep. 822 ; In re 
Morgan, 85 Ch. II. 492 ; 50 L. .1. Ch. 908. Allegations arc not to he 
deemed “ embarrassing," Ac., merely Iavalise it is probable that they may 
ultimately turn out to be untrue in fact (Turquand v. Eearon, 40 L. T. 
548 ; In re Morgan, supra; and see Ilildidye v. O'Farrell, 8 L. R. Ir. 
158), or invalid in law (Tomkinson v. «S’. E. Hy. Co., supra). A party is 
in general entitled to set up several inconsistent claims, defences or replies, 
and to do so is not embarrassing, provided he pleads them clearly and 
distinctly (In re Morgan, supra ; Hall v. Ere, 4 Ch. 1). 841 ; 40 L. .1. 
Ch. 145).

Where the matter which is wrongly or improperly pleaded is severable 
from the rest of the pleading, the order will usually lie limited to that part 
of the pleading. (Sec, for instance. I Hake v. Albion Life .Is*. Co., 4 5 I«. .1. 
C. I*. 003 ; Smith v. Ilrilish Marine Ins. Assoc., W. N. 1888, p. 24 ; 
Liardel v. Hammond, W. N. 1888, p. 90 ; Knnirles v. Iloberls, 38 Ch. 1 >. 
208.) Rut where the matter which is faulty or defective is so intermixed 
with the rest of the pleading as not to lie severable from it without 
difficulty, the whole of the pleading containing it may lie struck out. 
(See, for instance, Cashin v. Cradork, 3 Ch. II. 370 ; Dory v. Harrell, 
7 Ch. I). 478; 17 l«. J. Ch. 218 ; Williamson v. A. <( «V. IK. Hy, Co., 
12 I'll. II. 787 ; 49 I,. J. Ch. 559.)

Counterclaims which are such as ought not to lie allowed, or whieh 
cannot lie conveniently dis|ioeed of in the pending action, may lie 
excluded. (Sr i Old, XIX., r. 8; Ord. XXI., r. 15; “ Counterclaims,” 
post, pp. 534 el seg.)
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Where a pleading offends against the requirement* of the rules, and the 
objection is u substantial one, the opposite party may apply to have it 
struck out or amended under Ord. XIX., r. 27, cited mile, p. 11 (if it comes 
within the terms of that rule), or to have it set aside under Ord. LXX., r. 
1, which provides that, “ Non-compliance with any of these rules, or with 
any rule of practice for the time being in force, shall not render any pro
ceedings void unless the Court or a judge shall so direct, hut such pro
ceedings may he set aside, either wholly or in part, as irregular, or amended, 
or otherwise dealt with in such manner and uj>on such terms us the Court 
or judge shall think fit."

Where the objection is that the pleading discloses no reasonable ground 
of action or defence, or that the alleged ground of action or defence is 
frivolous or vexatious, the opposite party may make an application under 
Ord. XXV., r. 4. (See /ml, p. 6(13.)

Independently of the powers given by Ord. XIX., r. 27 (cited mile, 
p. II), and by Ord. LXX., r. I (cited *u/ira), and Ord. XXV., r. 4 (cited 
/W, p. 563), the Court has inherent power to strike out or set aside any 
proceeding* which from snmdal or prolixity, Ac., are vexatious or oppressive, 
(See In re Miller, 51 L. T. 853 ; Crunk nail v. Jailtun, 11 Cil. 1). 1, 13 ; 
48 L. .1. Ch. 108 ; Willie v. Karl Beauchamp, 11 1\ I). 59 ; 65 L. J. 1*. 
17 ; Peru v. Peruvian IInano Co., 30 Ch. D. 489 ; Lairrance v. Lonl 
Norrepe, 39 Ch. 1). 313; Dave;/ v. Ilenlinck, [1893] 1 (). 11. 185; 03 
L. J. Q. B. 114 ; Châtier» v. Ooldemiil, [1894] 1 Q. H. 180; 03 L. J. 
(j. B. 59) ; or which are an abuse of the process of the Court (Mel. Bank 
v. Pooleij, 10 App. Cas. 310 ; 54 L. J. (j. B. 449 ; lleichel v. Mayra III, 14 
App. Cas. 005 ; 59 L. J. (). 11. 159 ; Ueinminijlon v. Stolen, [1897] 3 Ch. 
1 ; 06 L. J. Ch. 536.)

As to amendments with respect to parties, see “Misjoinder and Non- 
jointlor of Parties," poet, p. 37.

As to rules specially applicable to Defences, Counterclaims and Replies, 
see /Kiel, pp. 520, 534, 645.

Signature of pleadings.]—By Ord. XIX., r. 4, it is provided (inter alia) 
that “ Signature of counsel shall not lie necessary ; but where plcudings 
have been settled by counsel or a special pleader, they shall be signed by 
him ; and if not so settled, they shall lie signed by the solicitor, or by the 
party if lie sues or defends in person."

Pleadings, when to be printed, Ac.]—By Ord. XIX., r. 9, “Every 
pleading which shall contain less than ten folios (every figure being 
counted as one word) may be either printed or written, or partly printed 
and jiurtly written, and every other pleading " “ shall lie printed."

A folio consists of seventy-two words, every figure being counted as one 
word. (See Ord. LXV., r. 27 (14).)

As to the mode of printing, Ac., see Ord. LXVI., r. 7.

Delivery of pleadings.]—By Ord. XIX., r. 11, “Every pleading shall
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be delivered between jiarlivs (*ee ante, p. 4 ; and «ee Ord. XIX., r. 2, 
oiled /-»*/, p. 42) s and by Ord. XIX., r. 10, “ Every pleading or other 
document reipiired In lie delivered to a parly, or between pari ici-, ahull la: 
delivered in the manner now in nee to the solicitor of every party who 
apparu by a aolicilor, or to the paity if he does not up|ienr by a solicitor, 
but if no ap|« aranee has lioeti entered for any |«irty, Ihen such pleading 
or doeunicut shall lie deliveml by Is-ing tiled with the proper officer." 
The mode of delivery (or “ sert ice ") of pleadings which is “ now in use " 
(exeepl as to statements of claim spi cially indorsed, as to w Inch sec " .Sya- mi 
fmini Humilia,” //oui, p. 6."i) is prescribed by Ord. I,XVII., r. 2.

Where no appearance has been entered for a party, or where a |sirty, or 
Ins solicitor, as the ease may lie, has omitted to give an address for service 
ns required by Orders IV. and XII., pleadings limy be delivered by tiling them 
with the proper officer (Ord. I,XVII., r. 4).

Amendment of pleadings. Ily (ltd, XXVIII., r. I, “The Court or a 
judge may, at any stage of the pnsvedings, allow either party to alter or 
amend his indorsement or pleadings, in such manner anil on such terms as 
may be just, and all sueh amendments shall be made as may lie necessary 
for the pur|Bisc of determining the real questions in controversy between 
the parties."

Ily Ord. XXVIII., r. 2, “The plaintiff may, without any leave, amend 
his statement of claim, whether indorsed on the writ or nut, once, at any 
time lieforc the expiration of the time limited for reply and lielbre replying, 
or, where no defence is delivered, at any time before the expiration of four 
weeks from the ap|iearanee of the defendant who shall have last ap|ieared, 
or where defence is delivered, but no order fur reply is made within ten 
days from delivery of the defence or the lust of the defences."

The “time limited Ibr reply" is, ten days alter the delivery of the 
defence or of the last of the defences, unless the older 8|>ccitics some other 
time. (See Old. XX 111., r. 2, cited /*'«/, p. Ô45.)

As to statements of claim indorsed on the writ, see //»«/, 
p. to.

Ily Ord. XXVIII.. r. 3, “ A defendant who ha» set up any counterclaim 
or set-off may, without any leave, amend such counterclaim or set-oil" at 
any time lieforc the expiration of the time allowed him for answering the 
reply and lieforc such answer, or in case there be no reply, then at any 
time before the expiration of twenty-eight days from defence."

A rejoinder to the reply can only be delivered by leave (Ord. XXIII., 
r. 2). The time for delivering it is generally limited by the older giving 
leave to deliver such rejoinder. In the aisance of such a limit, the time is 
four days. (See Ord. XXIII., r. ;!, cited /W, p. 517 ; and sec “ Time fur 
//rlirernijl Pkadimja'' /mal, p. 17.)

Ily Ord. XXV11I., r. 13, “ The costs of and occasioned by any amend
ment m:v!( pmaant to Hales 2 and :1 of this Order shall Is- I" rue by the 
party making the same, unless the Court or a judge shall otherwise order.1'
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By Onl. XXVIII., r. 4, “ Where any party lias amended his pleading 
under'' Hides 2 or .1, above cited, “ the op|xwite |«rty may, within eight 
days alter the delivery to him of the amended pleading, apply to the Court 
or a judge to disallow the amendment, or any part thereof, and the Court 
or judge may, if satisfied that the justice of the case reipiirvs it, disallow 
the same, or allow it subject to such terms as to costa or otherwise us may 
be just " (/tourne v. Coulter. 58 I,. J. Ch. Citil).

Ity Ord. XXVIII., r. 6, “ Where any party has amended his pleading 
under Rules 2 or 8, the opposite party shall plead to the amended pleading, 
or amend his pleading, within the time he then has to plead or within eight 
days from the delivery of the amendment, whichever shall last expire ; and 
in case the opposite party has pleaded before the delivery of the amend
ment, and does not plead again or amend within the time alxjve mentioned, 
he shall be deemed to rely on his original pleading in answer to such 
amendment,"

Vndcr Rules 2, 8 and 5, above cited, a plaintiff may without leave amend 
his statement of claim once within the time prescribed by r. 2, ami a defendant 
who has pleadisl a counterclaim may without leave amend his counterclaim 
once within the time prescribed by r. 8, and where a statement of claim or 
counterclaim Inis lx:eu so amended, the op|xisitc party, if he has already 
pleaded, may amend his pleading without leave within the time prescribed 
by r. 5. In all other cases, if an amendment is required, leave must be 
obtained for it.

lly <>rd. XXVIII., r. li, “In all eases not provided for by the preceding 
Rules of this tinier, application for leave to amend may lie made by either 
party to the Court or a judge or to the judge at the trial of the action, and 
such amendment may be allowed upon such terms as to costs or otherwise 
as may be just." As to the general power of amending defects or errors in 
any proceedings, see Ord. XXVIII., r. 12.

Applications to amend pleadings before trial should be made to a muster 
by summons at chambers. (See Ord. LIV., r. 12.)

In any ease leave will in general be granted to amend so as to enable the 
real ipicstion in dispute between the parties to be raised on the pleadings, 
where the amendment will occasion no injury to the opposite party, except 
such as can be sufficiently compensated for or remedied by costs or other 
terms to lx: ini|x«ed by tile order (Tililnlei/y. Ilur/ier, II) Ch. I). 80S ; 48 
I.. .1. Ch. 495 ; fUewmtl v. North Met. Trim. <'«., Ill Q. II. It. 178, 566 i
55 !.. .1. tj. R. 157 ; Clara/mlr r. Commerriul As*or., 82 W. R. 2112 ;
Auslruliihi Steam t'n. v. Smith. U App. Cas. at p. 820). Where these 
conditions are fulfilled, such leave may lie granted at any stage, however 
negligent or careless the mistake or omission may have been, and however 
late may be the application for amendment. (See per Brett, M.It., In 
(’luni/ieilr v. <'iimmrri ini Assor., euprti ; Sleirunl v. Xurth Met. Triini. Ce., 
Ill l). II. It. at p. 558 ; ,55 I,. ,J. <J. B. 157 t The Duke of liurrteuih, [1892J
I*. 201 ; ill I,. .1. I*. 57.) But such applications should be made without



IC INTRODVCTORY OBSERVATIONS.

unnecessary delay, us unreasonable delay in making tlie application may iu 
some cases be a ground against its being granted (Clurn/wit v. Commercial 
Amor., 32 W. II. 262, 263 ; IJi/it/rare v. Cnee, 2S Cb. I). 356 ; lit L. .1. Cli. 
89# ; <'link v. Wray, 31 Ch. I*. 6K ; 65 L. J. Ch. lilt). Leave to amend 
may Ik* refused where the original omission was multi title or intentional 
(Tihleoley v. Ilar/ier, eii/trtl ; LtarUter v. Hearer, 41 Cb. I). 24X ; 5X L, ,1. 
Cb. 4X2 ; A'tleniiii v. Cohen, 41 Cb. 1). 6113), or where at the trial or 
bearing the parly seeks to alter the whole nature of Ins case by an unexpected 
amendment which may require further evidence to la1 adduced by his 
opponent (HIH> v. Manrhettler Cnrrùute Co. 2 C. I’. It. 13, in ; Neirhy v. 
Shary, X Ch. H. 3H3; 47 L. .1, Ch. 1117 : I Untrue v. Coulter, tu/nii ; 
lli/tyrtire v. Cnttr, 2X Ch. It. 35ti ; 54 L. .1. Cii. 31111; Clark v. Winy, 31 
Ch. I). UK ; 65 L. J. Ch. lilt; Hilt rain v. Cohen, tu/irn), or where it is 
clear that there is no sulislanliul ground for the case promised to lie set up 
by the amendment (httrrente v. Lonl Norreye, 311 Cli. It. 213, 232, 235), 
or where the amendment would cause injustice to the opposite parly such as 
could not be compensated for by inqiosing terms as to costs or otherwise 
(Sletrnrd v. North Met. Tram. Co^m/int ; Wrhlun v. Neal, lit (). 11. II.3H4 ; 
56 L. .1. Q. II. 621).

Where the statement of eluim is amended under an order giving leave to 
amend, such amendment does not, in the absence of u|ieeiul terms in the 
order, give the defendant any additional time for pleading his defence or 
entitle him to amend a defence already delivered. Accordingly, when an 
application is made for leave to amend, care should betaken by tbeop|sisite 
party to have it imposed as a term of the order, if any, giving such leave 
that any alteration or amendment of his own pleading (if any) already 
delivered which may be necessitated by the amendment of the opponent's 
pleading may be made by him, otherw ise a summons for leave to make such 
amendments or alterations may lie necessary. So, too, care should be taken 
that the order should provide, where necessary, for an extension of the time 
for pleading to the amended pleading, and, where the party amending is a 
defendant, for bis taking short notice of trial, if required.

Where a party amends his pleading under an order giving leave to 
amend, and the opposite |sirty, having already pleaded in answer to the 
original pleading liel'ore such amendment, diss not himself obtain leave to 
amend, and amend thereunder, lie is deemed to rely on his pleading as it 
stands as au answer to the amended pleading. (Sec lUnltly v. Wall, 7 Ch. 
It. 164 : 17 I.. .1. Cli. 112.)

lly Urd. XXVIII., r. 7, “If a party who has obtained an order for leave 
to amend does not amend accordingly within the time limited for that 
purjiose by the order, or if no time is thereby limited, then within fourteen 
days from the date of the order, such order to amend shall, on the expira
tion of such limited time as aforesaid, or of such fourteen days, as the case 
may be, become i/wi facto void, unless the time is extended by the Court or 
a judge."
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By i Ini. XX VIII., r. 8, “ An indorsement or pleading may be amendeil 
by written alterations in the copy which lias been delivered, and by 
additions on pa|ier to la; interleaved therewith if necessary, unless the 
amendments require the insertion of more than 141 words in any one 
place, or arc so numerous or of such a nature that the making them in 
writing would render the document dilticult or inconvenient to read, in 
either of which cases the amendment must lie made by delivering a print 
of the document as amended."

Ily Ord. XXVIII., r. II, “Whenever any indorsement or pleading is 
amended, the same, when amended, shall lie marked with the date of the 
order, if any, under which the same is so amendeil, and of the day on 
which such amendment is made, in manner following, via. : 1 Amended
----- day of------ pursuant to order of------- dated the ------ of------"
(See form, po*t, p. 511.) In the case of an amended writ, the copy served 
upon the opposite party need not lie thus marked ; it is sufficient if the 
original is marked (Hamntr v. Clifton, [ I Mil I] 1 (j. It. 2;!8).

By (Ird. XXVIII., r. in, “Whenever any indorsement or pleading is 
amended, such amended document shall be delivered to the opposite party 
within the time allowed for amending the same" (./amaira Hail. Co. v. 
Colonial Hank, [1806] I Ch. 1177).

As to applications to have an opponent’s pleading struck out or amended 
ns unnecessary or scandalous, or tending to prejudice, embarrass, or delay 
the fair trial of the action, see Ord. XIX., r. 27, cited mile, p. II.

As to amendments by striking out or adding parties, see “ Partir*,'' foot, 
pp. 21! r! Kcq.

Where the claim stated in a general indorsement on the writ of summons 
is altered, modifiod, or extended by a statement of claim subsequently 
delivered, no amendment of the indorsement on the writ is usually required. 
(See Ord. XX., r. 4, cited /noil, p. 51.)

Time for delivering pleadings.]—The hours within which pleadings, 
other than statements of claim specially indorsed on the writ of summons 
(as to which see “ 5/imVi/ Iniloreement*," /ml, p. 115), must bo delivered 
arc prescribed by Ord. LX1V., r. II.

As to the times or |>crii*ls prescrilied for the delivery of pleadings 
in various cases, see " Tim* for delit'trini/ Statement of Claim," /*>*/, 
p. 68 | •* Time for delii'erinij Defence," po*t, p. 620 ; “ Mode of Pleadiiu/ 
Counterclaim*,’’ pool, p. 540; “ Replie* and Suboequent Pleadini/t," ;«»/, 
p. 645.

As to the times for delivering amended pleadings, and for pleading 
thereto, see “ Amendment of Pleadini/*," ante, p. 14.

The rules appointing certain s|*‘cilied times for the delivery of the 
pleadings arc subject to the following general provisions with respect to 
the computation of time, &c., in cases to which they arc applicable.

By Ord. I,XIV., r. 12, “ In any cose in which any particular number of 
days, not expressed to lie clear days, is prescribed by these rules, the same

H.L. C
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shall be reckoned exclusively of the first day and inclusively of the 
last day.”

But by Ord. LXIV., r. 2, “ Where any limitai time less than six days 
from or after any date or event is appointed or allowed for doing any act 
or taking any proceeding, Sunday, Christmas Day, and flood Friday shall 
not he reckoned in the computation of such limited time."

Where the time appointed or allowed for delivering or amending plead
ings is six days or upwards, the fact that the last day falls on a Sunday, 
Christmas Day, or Good Friday, does not give the party pleading any 
additional time for delivering his pleading (though see Louis v. Marykbone 
Guardians, 32 Sol. Journ. 187), except where it has to lie delivered by 
being filed (see “ Delivery of Pleadings," ante, p. 14), in which case it 
would fall within the provisions of Ord. LXIV., r. 3.

By Ord. LXIV., r. 1, where by the rules, or by any judgment or order, 
time for doing any act or taking any proceeding is limited by months, such 
time shall be computed by calendar months, unless otherwise expressed.

By Ord. XIX., r. 8, the party at whose instance particulars have been 
delivered under a judge’s order has, unless the order otherwise provides, 
the same length of time for pleading after the delivery of the particulars 
that he had at the return of the summons. (See “ Partirulars," jmst, 
p. 41.)

By Ord. LXIV., r. fi, the day on which an order for security for costs is 
served, and the time thenceforward until and including the day on 
which such security is given, shall not be reckoned in the computation 
of time allowed to plead.

By Ord. LXIV., r. 4, “ In causes intended to be tried during the 
autumn assizes at any place for which the Commission Day is fixed by 
Order in Council for a day prior to the 1st December . . . pleadings may 
be amended, delivered, or filed in the Long Vacation on and after the 1st 
October in any year, but pleadings shall not be amended, delivered, or 
filed during any other part of such vacation, unless by direction of the 
Court or a judge.”

By Ord. LXIV., r. 5, “ Save as in the last preceding rule mentioned, the 
time of the Long Vacation in any year shall not be reckoned in the com
putation of the times appointed or allowed by these rules for amending, 
delivering,or filing any pleading, unless otherwise directed by the Court or 
a judge."

The Long Vacation now commences on the 13th of August, and 
terminates on the 23rd of October (Ord. LXIIL, r. 4).

With respect to extensions of time, it is provided generally by Ord. 
LXIV., r. 7, that “ a Court or a judge shall have power to enlarge or 
abridge the time appointed by these rules, or fixed by any order enlarging 
time, for doing any act or taking any proceeding, upon such terms (if any) 
as the justice of the case may require, and any such enlargement may be 
ordered although the application for the same is not made until aller the

52
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expiration of the time appointed or allowed.” And this power may be 
exercised by a master at chambers, or, where the action is proceeding in a 
district registry, by the district registrar.

It is provided, however, by 0 ”1. LXIV., r. 8, that “ the time for delivering, 
amending, or filing any pleading, answer or other document, may be 
enlarged by consent in writing, without application to the Court or a 
judge.”

As a general rule, the costs of an application to extend the time for 
delivering a pleading arc ordered to be paid by the party applying, in any 
event. The costs of a summons to extend the time will not be allowed on 
taxation, “ unless the party taking out such summons has previously 
applied to the opposite party to consent, and he has not given a consent to 
a sufficient extension of time, or the taxing officer shall consider there was 
a good reason for not making such application ” ; and the taxing officer is 
not to allow the costs of more than one extension of time “ unless he is 
satisfied that such extension was necessary, and could not, with due 
diligence, have been avoided ” (Ord. LXV., r. 27 (21) ).

A defendant who obtains an order for an extension of the time for 
pleading is frequently put on the terms of taking short notice of trial, if 
necessary. (See 1 Chitty’s Practice, 14th ed., p. 302.) If no other time is 
specified in the order, “short notice” means a four days’ notice (Ord. 
XXXVI., r. 14).

Where by consent, or by an order, an extension of time is allowed for 
any particular number of days not expressed to be clear days, the time is 
reckoned exclusively of the first day and inclusively of the last day ; and 
where by such consent or order a party is allowed to deliver a pleading 
within a certain number of days (not expiessed to be clear days) from or 
after a specified date or event, the day of such date or of such event is 
excluded from the computation of tl e time, which is reckoned exclusively of 
that day but inclusively of the last day. Where the time allowed is less 
than six days from or after any date or event, Sunday, Christmas Day, and 
flood Friday are not reckoned. (See Ord. LXIV., r. 2, cited ante, p. 18.)

By Ord. LXIV., r. 13, “ In any cause or matter in which there has been 
no proceeding for one year from the last proceeding had, the party who 
desires to proceed shall give a month’s notice to the other party of his 
intention to proceed. A summons on which no order has been made shall 
not, but notice of trial, although countermanded, shall, be deemed a 
proceeding within this rule.” This month’s notice means a calendar 
month’s notice. (See Ord. LXIV., r. 1, supra.)

Pleadings cannot in general be delivered pending a stay of proceedings.
Parties to actions.]—It is a general rule that, where an action is founded 

upon a contract made with several persons jointly, they should all, if living, 
and entitled to sue thereon, join in the action as co-plaintiffs. (See Lindley 
on Partnership, 7th ed., pp. 311 et seq. ; and see 1 Wms. Saund., 1871 ed., 
pp. 102 et seq. ; Bullen & Leake, 3rd ed., p. 471.) So, too, it is a general

c 2
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rule that, where an action is founded on a contract made hv several persons 
jointly, they must all, if living, and liable to he sued thereon, be joined in 
the action as defendants. (Lindley on Partnership, 7th cd., pp. 317 etseq. ; 
and see 1 Wins. Saund., IS7I cd., pp. Ilia >■! seq. ; Bullen & I .cake, 3rd cd., 
p. 171.)

In the cast of joint contractées, if one of them refuses after tender of an 
indemnity against costs to sue, the other or others can join him as a co- 
defendant (Cullen v. Knowles, [18118] 2 Q. II. 880 ; see post, p. 27).

If a contract made by two or more persons is several as well as joint, the 
plaintiff may sue all of them jointly, or any one of them separately (see 
Ord. XVI., r. (!, cited post, p. 23 ; I.indley on Partnership, 7th cd., p. 319 ; 
Pullen & Leake, 3rd cd., p. 471 ; In re Davison, 13 Q. II. I>. 50) ; or may 
in the same action claim against all of them jointly, and also, in the alter
native, against each of them separately (Lindlcy, supra: and see Ord. 
XVI., r. 4, cited post, p. 22).

Whether a contract is joint or several depends primarily on the language 
used, but it is a question of intention to he determined by considering not 
only the language, but also the interests and relations of the parties. 
Accordingly, where the words are ambiguous, the contract will be construed 
to be joint or several so far as regards the contractées, according as the 
interests of the parties arc joint or several respectively, and will be deemed 
to be joint if the interests arc joint, and several if the interests are several 
(Pugh v. <S'tringfietd, 3 C. B. N. S. 2 ; 27 L. J. C. P. 34 ; Thompson v. 
Hakewill, It) C. B. N. 8. 713 ; Palmer v. Mallet, 80 Ch. D. 411 ; 57 L. J. 
Ch. 220 ; Whyte v. Tyndall, 13 App. Cas. 203). It is doubtful, however, 
whether this applies also to cases where the question is as to whether the 
liability on a contract is joint or several. (See Whyte v. Tyndall, supra.)

Where the contract sued upon was made with several ]arsons jointly, and 
some of them have died, the action should, in general, be brought by the 
survivors or survivor, and if all of them have died, by the executors or 
administrators of the last survivor. (See Lindlcy on Partnership, 7th cd., 
p. 825 ; Anderson v. Martindale, 1 East, 497 ; Richards v. Heather, 1 B. & 
Aid. 29 ; Jell v. Douglas, 4 B. & Aid. 374.) So, if the contract sued upon 
was made by several (arsons jointly, and any of them have died, the action 
should, in general, be brought against the survivors, or survivor, or if all 
of them have died, against the executor or administrator of the last survivor. 
(Sec Bindley on Partnership, 7th ed., p. 825 ; 1 Wms. Saund., 1871 ed., 
p. 470 ; Richards v. Heather, sujira ; Jell v. Douglas, sujtra ; ('alder v. 
Rutherford, 3 B. & B. 302.) The executors of a deceased co-contractor 
should not be joined as co-defendants in an ordinary action against the 
survivor for debt or damages on a joint contract (lb. ; Kendall v. 
Hamilton, 4 App. Cas. 504 ; 48 L. .1. C. P. 705 ; In re Hodgson, 31 Ch. I). 
177 ; 55 L. .1. Ch. 241 ; Whyte v. Tyndall, su/wa), though the creditor in 
the case of a joint debt will have an equitable claim against the estate of the 
deceased co-contractor in administration proceedings (lb.).
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Actions for wrongs arising ont of contract are, as regards the persons 
whom it is necessary to join as parties, on the same footing as actions for 
breaches of contracts. (See Powell v. Layton, 2 B. & 1*. N. It. 385; 
Huddle v. Willson, 6 T. U. 369 ; 1 Wins. Saund., 1871 ed., pp. 471, 48ti ; 
Hullcn & Leake, 3rd ed., p. 708.)

In actions for wrongs independent of contract, where several persons arc 
entitled to sue in respect of a wrong done to them jointly, as, for instance, 
in cases of injury to their joint property by trespass, conversion, negligence, 
&c., they should, in general, all join as plaintiffs in the action. (See Lindley 
on Partnership, 7th ed., p. 315; 1 Wins. Saund., 1871 ed., p. 485 ; 2 II). 
p. 381 ; Bnc. Abr. “ Joint Tenants,” K. ; Addition v. Overend, fi T. R. 7Gli ; 
Setlyivorlh v. Overend, 7 T. It. 27!) ; Illoiam v. Hubbard, 5 Hast, 407.)

Where a wrong indei>cudeiit of contract has been committed by several 
persons jointly, their liability is, >;i its nature, several as well as joint (Co. 
Litt. 232 a ; Stilton v. Clarke, 6 Taunt. 2!) ; Pozzi v. SbijitoH, 8 A. & E. 
il6S) ; and, accordingly, the person who lias suffered the wrong is entitled, 
at his option, to sue them all jointly, or any one or more of them separately. 
(See 1 Wins. Saund., 1871 ed., p. 472 ; Sutton v. Clarke, ti Taunt. 29, 35 ; 
Mitchell v. Tarbult, 5 T. It. 619 ; Amtell v. Waterhouse, 6 M. & S. 385 ; 
The liernina, 12 P. D. at pp. 83, 93.)

The subject of joinder of parties to actions is dealt with by Ord. XVI., 
and that of the joinder of causes of action by Ord. XVIII. In practice, 
therefore, care must be taken to observe the requirements of the rules of 
both orders.

By Ord. XVI., r. 1, “All persons may be joined in one action as 
plaintiffs in whom any right to relief in respect of, or arising out of, the 
same transaction or series of transactions is alleged to exist, whether 
jointly, severally, or in the alternative, where, if such persons brought 
separate actions, any common question of law or fact would arise ; pro
vided that, if upon the application of any defendant it shall appear that 
such joinder may embarrass or delay the trial of the action, the Court or a 
judge may order separate trials, or make such other order as may be 
expedient, and judgment may be given for such one or more of the 
plaintiffs as may be found to be entitled to relief for such relief as he or 
they may be entitled to, without any amendment. But the defendant, 
though unsuccessful, shall be entitled to his costs occasioned by so joining 
any person who shall not be found entitled to relief, unless the Court or a 
judge in disposing of the costs shall otherwise direct.’’

It is to be noted that this rule, in its present shaiie, deals only with the 
joinder of plaintiffs. It is an amended rule, passed to meet the difficulties 
as to the joinder of plaintiffs that arose in Smurlhu’aile v. Hammy, [1894] 
A. C. 494 ; 63 L. J. Q. B. 737 ; and Carter v. Riyby, [1890] 2 Q. B. 113; 
65 L. J. Q. B. 537, no corresponding or other amendment being made in 
regard to the joinder of defendants. Consequently the opinions or tliela 
in t..ose cases us to such joinder are slill to be regarded.
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A joinder of plaintiffs may be permitted under the present rule where 
the substantial subject matter or grievance upon which the action is 
founded is common to all (Oxford and Cambridge Univers Hie» v. Gill, 
[1899] 1 Ch. 55 ; 68 L. J. Cli. 84), as in the case of » fraudulent pro
spectus, on the faith of whiclt all have been induced to take shares in a 
company (Drineqbier v. Wood, [18911] 1 Ch. 393; <!8 L. J. Ch. 181 ; 
Frankenbvrg v. O'rent Horseless Carriage Co., [1900] 1 (j. 11. 304 ; (ill 
L. .1. Q. II. 147 ; see Stroud v. Lawson, [1898] 2 Q. B. 44 ; <17 L. J. Q. 11. 
718), or of a libel published of all in relation to some conduct, business or 
matter common to all, or there is some main or important question common 
to all, and where some of the relief claimed by all arises “ out of,” or “ in 
respect of,” some “ transaction or series of transactions” in which all are 
involved, so that separate actions would to a substantial extent involve an 
unnecessary travelling over the same ground more than once (lb. ; and sec 
Ellis v. Duke of Bedford, [1899] 1 Ch. 494 ; 68 L. J, Ch. 289 ; [1901] 
A. C. 1 ; 70 L. J. Ch. 102; Wallers v. Green, [1899] 2 Ch. 696 ; 68 
Ij. J. Ch. 730).

Before the amendment of Rule 1 several persons carrying on business in 
partnership, who were made the subject of one libel, were obliged to bring 
separate actions if they sued for damages to their individual reputations, 
but not if they sued merely in respect of injury to their partnership 
business (sec Iloolh v. Briscoe, 2 Q. B. I). 496 ; Hanmnj v. Smurlhwaile, 
[1893] 2 Q. B. 412, 426) ; and owners of separate properties could not join 
in one action to restrain a nuisance affecting their respective properties 
(Appleton v. Chape! Town Paper Co., 45 Ij. J. Ch. 276) ; but persons 
sustaining a joint damage might sue jointly for the wrong done, though 
they had separate interests ( per Bowen, L.J., Smurlhwaile v. Hanna g, 
[1893] 2 Q. B. 422).

By Ord. XVI., r. 2, cited post, p. 26, power is given to rectify bona fide 
mistakes as to plaintiffs made in the commencement of an action by 
directing the substitution or addition as plaintiff" of any person necessary 
for the determination of the real matter in dispute.

By Ord. XVI., r. 11, “No person shall be added as a plaintiff" suing 
without a next friend, or as the next friend of a plaintiff under any 
disability, without his own consent in writing.” The signature of his 
agent is not sufficient (Frirker v. I 'an Grullen, [1896] 2 Ch. 619; 65 
L. J. Ch. 823).

The word “ person,” when used in these rules of Ord. XVI., includes 
corporations or incorporated companies (Ord. LXXI., r. 1).

By Ord. XVI., r. 4, “All persons may be joined as defendants against 
whom the right to any relief is alleged to exist, whether jointly, severally, 
or in the alternative. And judgment may be given against such one or 
more of the defendants as may be found to be liable, according to their 
respective liabilities, without any amendment.” This rule, as real subject 
to Ord. XVII1. (as to joinder of causes of action), is no authority for
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combining in one action separate causes of action against different 
defendants ; it docs not render it possible to charge in one action various 
defendants on various distinct grounds of liability. (See Smiarthwaite v. 
Hammy, su/ira.)

By Ord. XVI., r. 5, “ It shall not be necessary that every defendant 
shall be interested as to all the relief prayed for, or as to every cause of 
action included in any proceeding against him ; but the Court or a judge 
may make such order as may appear just to prevent any defendant from 
being embarrassed or put to expense by being required to attend any 
proceedings in which be may have no interest.” (See Child v. Slenniny, 5 
Ch. I). 095 ; 4<i L. J. C'h. 528 ; 1171*0» v. Church, 9 Ch. D. 552 ; Burstall 
v. Beyfus, 2(1 Oh. D. 35 ; 53 L. J. Ch. 505.) Thus in a case of the issue 
of a fraudulent prospectus by a company, and its directors and promoters, 
all were allowed to be made defendants, the issue of the prospectus being 
considered as, in substance, the cause or ground of action (Frankenburyh 
v. Great Hureelexs Carriaye I su/ira).

By Ord. XVI., r. fi, “ The plaintiff may, at his option, join as parties to 
the same action all or any of the persons severally, or jointly and severally, 
liable on any one contract, including parties to bills of exchange and 
promissory notes.” (See Sykes v. Schofield, 28 Sol. Journ. 477 ; Massey v. 
Heyues, 21 (j. li. 1). 330 ; 57 L. J. Q. B. 521 ; Sjnneer v. Walls, 23 (j. B. D. 
350 ; 58 L. ,1. Q. B. 383.)

l!y Ord. XVI., r. 7, “Where the plaintiff is in doubt as to the person 
from whom lie is entitled to redress, he may, in such manner as hereinafter 
mentioned, or us may be prescribed by any special order, join two or more 
defendants, to the intent that the question as to which, if any, of the 
defendants is liable, and to what extent, may be determined as between all 
parties.”

Under Ord. XVI., rr. 4 and 7, above cited, two or more persons may be 
joined as defendants in one action, where the right of action exists alterna
tively against one or some of them, although there is no joint liability 
(Honduras lly. Co. v. Lefevre, 2 Ex. 1). 301 ; 40 L. J. Ex. 391 ; Child v. 
Slenniny, su/ira ; Massey v. Heynes, tujira). Thus, an action may be 
brought against principal and agent, claiming against the principal on a 
contract professedly made on his behalf by the agent, and in the alternative 
against the agent for breach of warranty of authority {Honduras lly. Co. 
v. Leferre, su/ira ; Massey v. Heynes, su/ira ; üennetts v. McIIwraith, 
[1890] 2 (). B. 404; Sanderson v. Jllylh Theatre Co., [1903] 2 K. B. 533; 
72 L. J. K. B. 701).

Two persons may be joined as defendants to alternative claims in the 
same action, where the acts complained of by the plaintiff amount either 
to a wrong on the part of one of the defendants, or to a breach of contract 
on the part of the other, and the fact that different kinds of relief are 
claimed against the two defendants does not prevent such joinder (Child 
v. Slenniny, su/ira).
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Where different persons are joined as defendants in respect of separate 
causes of action against them, there must be some clear connection 
between the claims against them in order to justify such joinder, and 
the mere fact that a claim against one person has arisen incidentally in 
the course of the transactions which gave rise to the claims against others 
is not a sufficient reason for joining him with them as defendants (Bur stall 
v. Beyfus, till Ch. D. 35 ; 53 L. J. Ch. 5C5 ; Sotiller v. G. IF. Hi/. Co., [180(1] 
A. C. 450 ; Thompson v. London County Counril, [18911] 1 Q. 13. 820 ; (18 
L. J. Q. 13. 025 ; and see Walters v. Green, [1899] 2 Ch. (I9C ; 08 1,. J. Ch. 
730). A person who is not chargeable with any part of the relief claimed 
in an action cannot be joined as a defendant merely for the purpose of 
obtaining from him discovery or payment of costs. (See Ord. XVI., r. 5, 
supra ; Wilson v. Chunk, 9 Ch. 1). 552 ; Burstull v. Beyfus, supra.) In 
one case it was held that claims against different defendants in resect of 
distinct slanders could not be joined even though the plaintiff had added a 
joint claim against the defendants jointly in respect of a conspiracy 
independent of the slander (Puye v. Hu winy, (1901) 85 L. T. 203).

An action to recover laud belonging to several joint owners should, in 
general, be brought in the names of all the joint owners. (Sec Mitchell v. 
Tarbult, 5 T. It. 049, 051 ; 2 Wins. Saund., 1871 ed., p. 381.) But one 
of several co-owners of a patent may sue alone for an infringement of his 
right (Dunnicliff v. Mullet, 7 C. 13. N. S. 209 ; 29 L. J. C. P. 70 ; Meehan 
v. G. E. lly. Co., 10 Ch. 1). 59 ; 50 L. J. Ch. 08) ; and so may one of 
several co-owners of a trade mark (Pent v. Turpin, 2 J. & 11. 139 ; 30 L. 
J. Ch. 496).

If the plaintiff joins persons as defendants who are not really necessary 
parties, as fur instance weekly tenants in an action for recovery of 
possession of laud, the costs he incurs by so doing may be disallowed (Geen 
v. Herring, [1905] 1 K. 13. 152 ; 74 L. J. K. tS. 02).

As to actions against the police authorities for damages done by rioters, 
see 49 & 50 Viet. c. 38.

As to actions by and against societies and unincorporated associa
tions authorised to sue and be sued by trustees, see “ Societies" post, 
pp. 301 et seq.

As to actions by and against unincorporated bunks authorised to sue and 
be sued by a public officer, see “ Hankers," post, p. 95.

As to actions by and against incorporated companies and other corpora
tions, see "Company,” post, p. 151 ; “ Corporation," post, p. 158.

As to actions by or against partners or joint contractors, where one of 
them has become bankrupt, see the Bankruptcy Act, 1883 (40 & 47 Viet, 
c. 52), ss. 113, 114, cited “ Bankruptcy," post, p. 103.

In actions against any of the members of partnerships acting as common 
carrière by laud “ to recover damages for loss or injury to any parcel, pack
age, or person,’’ it is unnecessary to join the other partners. (See 11 fieo. 
4 A 1 Will. 4, c. 08, s. 5, cited “ Curriers," post, p. 025.)
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Sec further as to joinder of parties iu actions by or against partners, 
“ Partners," /ml, pp. 2(15, 4liO.

By Ord. XVI., r. 8, “ Trustees, executors, and administrators may sue 
and be sued on behalf of or as representing tbe property or estate of which 
they are 'rustees or representatives, without joining any of the persons 
beneficially interested in the trust or estate, and shall be considered ns 
representing such persons ; but the Court or a judge may, at any stage 
of the proceedings, order any of such persons to be made parties either in 
addition to or in lieu of the previously existing parties.”

This rule applies almost exclusively to such actions ns arc assigned to 
the Chancery Division. (See Jud. Act, 1873, v. 34 (3).) In actions such 
us arc ordinarily brought in the King’s Bench Division, trustees or execu
tors (or administrators) in whom the legal ownership is vested arc taken to 
represent the estate for all purposes,"and it can rarely, if ever, be proper to 
join restais que trustent or legatees as co-plaintiffs or co-defendants with 
them. The rule, however, may sometimes be applicable with regard to 
counterclaims for equitable relief in that Division. Provision is made 
by Uni. XVI., rr. 32—47, with respect to parties iu actions for the 
administration or execution of trusts.

As to parties in actions by or against executors or administrators, see 
further, post, pp. ltiC, 385.

By Ord. XVI., r. 9, “ Where there are numerous persons having the 
same interest in one cause or matter, one or more of such persons may sue 
or be sued, or may be authorised by the Court or a judge to defend in such 
cause or matter, on behalf or for the benefit of all persons so interested.”

This rule adopts for all Divisions of the High Court the old Chancery 
practice, and, with regard to persons to sue, is applicable where there is a 
common interest and a common grievance, and the relief sought is in its 
nature beneficial to all whom the plaintiff proposes to represent (Bnfont, 
Dulse of v. Ellis, [1901] A. C. 18 ; 70 L. J. Ch. 102 ; Tuff Vale Ily. Co. v. 
Amulyamuted Soriehj of III/. Servants, [1901] A. C. 42fi, 443 ; 70 L. J.K. B. 
905). Thus, one of the freehold or copyhold tenants of a manor may sue 
under this rule on behalf of himself and other tenants to establish rights 
of common. \See “ Common,” post, p. 340.) So an action to establish 
certain customary rights was properly brought by three freemen on behalf 
of themselves and all other freemen (Prestney v. Mayor of Colchester, 
21 Ch. D. 111).

A plaintiff suing on behalf of himself and other members of a class may 
except such of the other members as are not in the same interest, and may 
join them as defendants (Eraser v. Cooper, 21 Ch. D. 718 ; 51 L. J. Ch. 
575 ; Commissioners of Sewers v. (Jeltally, 3 Ch. D. (>10 ; 45 L. .1. Ch. 788). 
Such excepted persons, if not joined as defendants, may apply to be so 
joined (//>.). If a member of the class on behalf of which the plaintiff 
purports to sue disputes the plaintiff's right to represent the class and 
seeks to intervene iu the action, he should apply by summons to he made
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a defendant, or, in an extreme case, to have the action «fayed or to have 
the conduct of it taken from tiie plaintiff (lF<//son v. Cave, 17 Oh. 1). 19 ; 
Fraser v. Cooper, supra ; May v. Newton, 84 Ch. 1). 847 ; 56 L. J. 
Ch. 818).

The rule is similarly applicable, by leave, in actions in all Divisions of 
the High Court to the case of numerous defendants having a common 
interest in the question to he litigated. Thus, the President and Secretary 
of a Labour League were appointed ns defendants to represent that Iwidy 
in an action brought by a member of the League to enforce his alleged 
rights of membership {Wood v. McCarthy, [1898] 1 (). 11. 775 ; 112 L. .1. 
Q. It. £78).

Ity Ord. XVI., r. 87, “ In all cases of actions for the prevention of 
waste, or otherwise for the protection of property, one person may sue on 
behalf of himself and all persons having the same interest.”

As to parties in actions in which married women are plaintiffs or de
fendants, see Ord. XVI., r. 16 ; “ /fitshand and Wife,” post, pp. 185, 
409 ; “ Executors,” post, p. 170.

As to parties in actions by and against infants and lunatics, see Ord. 
XV L, r. 16 ; “ Infini,” post, p. 196 ; “ Lunatics,'' post, p. 248.

Action in name of wrong plaintiff. Leave to add or substitute 
plaintiffs.]—lly Ord. XVI., r. 2, “ Where an action has been commenced in 
the name of the wrong person us plaintiff, or where it is doubtful whether it 
has been commenced in the name of the right plaintiff, the Court ora judge 
may, if satisfied that it has been so commenced through a bond Jute mistake 
and that it is necessary for the determination of the real matter in dispute so 
to do, order any other person to be substituted or added as plaintiff upon 
such terms us may be just.”

The above rule is a] ' ’ even where the original plaintiff has no 
cause of action, but it applies only to cases of bond fide mistake (Clowes v. 
Hilliard, 4 Ch. 1). 413, 415 : 46 L. J. Ch. 271 ; Huyhes v. Pump House 
Hotel Co. (No. 2), [ 1962] 2 K. li. 485 ; 71 L. J. K. 11. 808). A bond fide 
mistake of law may bring the case within the rule (Duckett v. Hover, 6 Ch. 
D. 82 ; 46 L. J. Ch. 407 ; Ayscough v. Jlutlur, 41 Ch. I). 841 ; 58 L. J. 
Ch. 474 ; II ity lies v. Pump House Hotel Co., supra). The rule is subject 
to the provision of Ord. XVI., r. 11 (lielow cited), which, except in some 
cases of persons under disabilities, declares that no person shall be added as 
a plaintiff without his written consent (Tryon v. National Prov. Institution, 
16 Q. 11. 1). 678 ; 55 L. .1. Q. 11. 236 ; Lesley v. Henley, 87 Ch. 1). 648 ; 
57 L. .1. Ch. 464). Thus, although in certain cases an assignee or cestui 
que trust may be entitled to sue in the name of another or to use the name 
of another as a co-plaintiff on offering him an indemnity (see Turquuud v. 
Feitron, 4 Q. 11. I). 280 ; 48 L. Q. It. 341 ; Cullen v. Knowles, [1898] 
2 Q. 11. 880), after the action is brought, the name of a person who ought 
to have sued as plaintiff or co-plaintiff cannot lie added without his written 
consent. (.See Ord. XVL, r. 11, cited pp. 22, 27 ; Mason v. Harris, 11 Ch.

0604
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1). 117 ; 48 L. J. Ch. 589 ; Tryon v. National Prov. Inslilulion, supra; 
Jlesley v. Jlesley, supra.) The written consent of an agent on behalf of 
his principal is not sufficient (Flicker v. Van Grullen, [1890] 2 Ch. 049).

The application under this rule should in general be made upon discovery 
of the mistake, though there is power in a proper case to make an order at 
any time during the continuance of the action, or whilst any steps remain 
to be taken {The Pith of Burcleuelt, [1892] 2 P. 201 ; 01 L. J. P. 57).

The difficulty arising from the impossibility of adding a plaintiff without 
his consent is usually obviated by making the party a defendant to the 
action. Thus, where a minority of shareholders have been refused the use 
of the name of their company to enforce a claim in respect of misapplica
tion of the funds of the company, the company has been made a defendant 
(Silher l.iyltl Co. v. Sillier, 12 Ch. D. 717 ; 48 L. J. Oh. MS ; Spokes v. 
fermer Holel Co., [1897] 1 Q. II. 124, 120, 128 ; 00 L. J. Q. 11. 572). 
A similar procedure has been adopted where a co-trustee has by his personal 
conduct disabled himself from being a plaintiff jointly with his co-trustees 
(Lulu v. So; ‘h Kensington Hotel ft/., 11 C. 1). 121 ; 48 L. J. Ch. 301 ; 
Meltlrum v. Sorer, 50 L. T. 471). Sec also Cullen v. Knowles, cited 
ante, p. 20.

Misjoinder and non joinder of parties.]—Misjoinder of parties is where 
persons who ought not to have been joined as plaintiff's or defendants 
respectively have been so joined. Non-joinder of parties is where persons 
who ought to have been joined as plaintiffs or defendants respectively have 
not been so joined.

By Old. XVI., r. 11, “ No cause or matter shall be defeated by reason of 
the misjoinder or non-joinder of parties, and the Court may in every cause 
or matter deal with the matter in controversy so far as regards the rights 
and interests of the parties actually before it. The Court or a judge may, at 
any stage of the proceedings, either upon or without the application of either 
party, and on such terms as may appear to the Court or a judge to be just, 
order that the names of any parties improperly joined, whether ns plaintiffs 
or as defendants, be struck out, and that the names of any parties, whether 
plaintiff's or defendants, who ought to have been joined, or whose presence 
before the Court may be necessary in order to enable the Court effectually 
and completely to adjudicate upon and settle all the questions in vole si in 
the cause or matter, be added. No person shall be added as a plaintiff suing 
without a next friend, or as the next friend of a plaintiff under any disability, 
without his own consent in writing thereto. Every party whose name is so 
added as defendant shall be served with a writ of summons or notice in 
manner hereinafter mentioned, or in such manner ns may be prescribed by any 
special order,and the proceedings as against such party shall be deemed to have 
begun only on the service of such writ or notice.”

It would appear to be the duty of the Court under this section to prevent, 
as far as practicable, justice being defeated for want of parties ( Van Uelthir 
v. Sowerby Flour Soeiely, 44 Ch. D. 374, 394 ; 59 L. J. Ch. 583 ; Moser v.
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Mamlm, [1892] 1 Cli. 487, 490 ; 01 L. J. Cli. 319), and to adjudicate 
njion and settle, as far as practicable, all questions involved in the cause or 
matter. (See Monlyomery v. Coy, [1895] 2 (j. II. 321 ; MrCheane v. O'yles, 
[1902] 1 til. 911 ; 71 L. J. Cli. 446.)

As to the power of adding plaintiffs on the plaintiff’s application, sec also 
the provisions of Ord. XVI., r. 2, above cited.

Persons who have a distinct cause of action in respect of injury to the 
same premises from the same acts of the defendant may lie added as plaintiffs. 
Thus, house-owners who sued for an injunction to restrain a temporary 
nuisance were allowed to odd as co-plaintiffs two persons to whom they had 
demised the premises after action brought (House Properly < v. Horse 
Kail Co., 29 Ch. I). 190 ; 54 L. J. Ch. 715 ; and see Ord. XVII., rr. 1—4, 
cited post, p. 30).

The plaintiff may in general and apart from special circumstances, such 
us unreasonable delay, &c., apply under Ord. XVI., r. 11, to have any 
]iersons added as defendants whom he could properly have joined as defen
dants in the first instance. (See Kdwards v. Low!her, 45 L. J. C. 1*. 417 ; 
and sec also Sykes v. Schofield, 28 Sol. Journ. 477 ; and Massey v. Heynee, 
infra, and Heard v. Herymann, W. N. 1883, p. 192.)

Leave may be granted under this rule to add as a defendant a person 
against whom the plaintiff, if he fails to establish his case against the original 
defendant, has an alternative claim (Massey v. Heynes, 21 Q. II. 1). 330 ; 57 
L. J. (j. B. 621, cited aille, p. 23 ; and sec also Child v. Slenniny, 5 Ch. D. 
695 ; 46 L. J. Ch. 523, cited lb.).

As to adding new defendants where a change of parties is rendered 
necessary by reason of death, marriage, bankruptcy, or assignment, &c,, see 
“ Chan ye of Parlies," post, p. 30.

Where it can be clearly shown that parties have been improperly joined, 
application may be made under Ord. XV1„ rr. 11,12, to have the names of 
snch parties struck out.

Objections on the ground of the non-joinder of parties are of more 
importance than objections on thu ground of misjoinder.

Under the former practice, the only mode in which a defendant in a 
common law action could object to the non-joinder of joint contractors as 
defendants was by plea in abatement (Bullen <k Leake, 3rd ed., p. 470; 
1 Wins. Saund., 1871 ed., p. 164; Kendall v. Hamilton, 4 App. Cas. at 
p. 543 ; 48 L. J. C. 1*. 705) ; and this was also the only way in which he 
could, by his pleadings, object to the non-joinder of joint owners as plain
tiffs in actions for wrongs to their joint property (see Bullen & Leake, 
3rd ed., p. 708 ; 1 Wins. ,Sound., 1871 ed., p. 485) ; or, under ordinary 
circumstances, to thu non-joinder of co-executors in actions by an executor 
(Bullen & Leake, 3rd ed., p. 472).

Objections on the ground of the non-joinder of joint contractées as 
eu plaintiffs previously to the Judicature Acts were never, in practice, 
taken by plea in abatement, though they might have been the subject of
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Midi pica (Com. Dig. “Abatement,” E. 12), but were either raised on the 
evidence at the trial under a plea denying the contract, in which ease they 
were ground for non-suit or for verdict for the defendant (Ihillen & Leake, 
:lrd ed., p. 111!) ; 1 Wins. Saund., 1871 ed., p. I ill ; see the C. L. P. Act, 
I8f»2, s. 35, now repealed ; and see Kendall v. Hamilton, I App. ('as. at 
]>. 648) ; or, if the defect appeared on the face of the declaration, were 
taken by demurrer (lb. ; see Sli/ti/shy's Case, 6 Co. il ; Scott v. Godwin, 1 
11. & P. 73 ; Andnsnn v. ilartindate, 1 East, 497).

Pleas and defences in abatement have been abolished by the Judicature 
Acts and the rules thereunder (see Ord. XXI., r. 20, cited “Defences in 
General,” post, p. 622 j Preston v. Lamont, 1 Ex. D. 361 ; 45 L. J. Ex. 
727) ; and if the defendant seeks to take objection on the ground of the 
non-joinder of necessary parties, he should, in general, do so by making an 
application under Ord. XVI., rr. 11, 12, for the joinder of the omitted 
parties as co-plaintiffs or co-defendants respectively, and for a stay of 
proceedings, unless and until they shall have been so joined. This is the 
only mode in which he can raise the objection that a joint contractor has 
not been joined as a co-defendant (Kendall v. Hamilton, 4 App. Cas. 504 ; 
48 L. J. 6. P. 705 ; Sheehan v. Great Pastern Ilg. Co., 16 Ch. I). 60 ; 50 
L. .1. Ch. 68 ; Wilson v. ISatcarres Steamship Co., [1803] 1 Q. B. 422 ; 62 
L. J. Q. B. 134, 245 ; Robinson v. Geisel, [1804] 2 Q. B. 085 ; 64 L. .1. 
Q. B. 52 ; and see Werderman v. Société Générale, 10 Ch. D. 246, decided 
under the Rules of 1875).

As the persons so omitted cannot be added ns plaintiffs without their 
written consent under Ord. XVI., r. 11, above cited, a positive order cannot 
he made for their joinder as plaintiffs in the absence of such consent ; and 
in cases where they could not properly be joined as defendants (as to which, 
see ante, p. 27), the proper course would appear to be that the action should 
he stayed until the omitted persons should be added as plaintiffs with their 
written consent. (See Roberts v. Holland, [1898] 1 Q. B. 665, 667, 669 ; 
62 L. J. Q. B. 621 ; and The Duke of Bureteurh, [1892] 2 P. 201,211 ; 61 
L. J. P. 57.)

Where the ground of an application for the joinder of parties under Ord. 
XVI., r. 11, is an objection which, previously to the Judicature Acts, could 
only have been taken by way of plea in abatement (e.g., where it is an 
objection to the non-joinder of joint contractors as co-defendants), the 
application will be decided on principles similar to those on which a plea 
in abatement under the former practice would have succeeded or failed 
(Kendall v. Hamilton, supra ; Wilson v. Dalcarres, supra ; Robinson v. 
Geisel, supra). In order to support ouch application for the joinder of a 
joint-contractor as a defendant, the defendant must be prepared to show by 
affidavit or admission that the person sought to he added is living and is 
resident within the jurisdiction of the Court (lb. ; and see Bulleu & Leake, 
3rd ed., p. 471). The plaintiff may successfully resist such application by 
showing that the contract was not joint, or that it was several as well as
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joint, or that the person whose lion-joinder is complained of is one who was 
not bound by the contract, or wiio is not liable to lie sued thereon, as, for 
instance, if it appears that lie was an infant at the time of the coni met, and 
that the contract was not one for necessaries (see “ Infancy" post, p. <1X7 ; 
Lindleyon Partnership, 7th ed„ p. ills ; 1 Wins, Saund., 1871 ed., p. 216; 
italien & Leake, 3rd ed., p. 177), or that he is protected by the Statute of 
Limitations, or that lie has become bankrupt (see the bankruptcy Act, 188:1, 
s. 114, post, p. 1418).

Where it is clear that the contract sued upon was a joint, and not a joint 
and several, contract, made by the defendant jointly with one or more other 
persons who might and ought to have been joined ns co-defendants with 
him, the defendant is entitled in general to obtain an order for their joinder 
(Kewlall v. Hamilton, supra ; Robinson v. <leisel,, supra). It was held in 
Robinson v. Geisel (supra), that this was not an absolute right, and an 
action was permitted to proceed in the absence of a co-contractor against 
the other joint contractor, it appearing that, though he was within the 
jurisdiction, the plaintiffs were unable to effect service of the writ upon 
him. A person who is not a necessary party to the action (that is, a person 
whom the plaintiff is under no obligation to join) will not in general be 
added as a defendant to the action if the plaintiff opposes the application. 
(Sec Itijrni v. Hroicne, 22 Q. li. 1). 057 ; 58 L. .1. Q. B. 410 ; AfeCheane 
v. Gyles, [1002] 1 Ch. 911 ; 71 L. .7. C’h. 44(1 ; and see Howell v. London 
Gen. Omnibus Co., 2 Ex. I). 3(15 ; 4(1 L. J. Ex. 700.)

In an action for the recovery of land, a person who is in possession of 
the land by himself or his tenant may, although not named in the writ, 
obtain leave to appear and defend, and after such appearance and notice 
thereof to the plaintiff, is to be named as a defendant in all subsequent 
proceedings. (See Ord. XII., rr. 25—28.)

By Ord. XVI., r. 12, “Any application to add,or strike ont, or substitute 
a plaintiff or defendant may be made to the Court or a judge at any time 
before trial by motion or summons, or at the trial of the action in a 
summary manner."

Where parties arc added or struck out under Ord. XVI., rr. 2 or 11, above 
cited, the writ of summons, and also any statement of claim already 
delivered, must, in general, Ik- amended accordingly.

As to the third party procedure in cases where a defendant claims con
tribution or indemnity over against a third party or a co-defendant, see 
Ord. XVI., rr. 48—55 ; “ Third Party," p>ost, p. 555.

As to parties to counterclaims, sec “ Counterclaims,”post, p. 538.
Change of parties on marriage, death, bankruptcy, &c.]—By Ord. 

XVII., r. 1, it is provided (inter alia) that “A cause or matter shall not 
become abated by reason of the marriage, death, or bankruptcy of any of 
the parties, if the cause of action survive or continue, and shall not 
become defective by the assignment, creation, or devolution of any estate 
or title pendente lile.’’
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Iiy Ord. XVI [., r. 2, “ In case of the marriage, death, or bankruptcy, or 
devolution of estate by operation of law, of any party to a cause or matter, 
the Court or a judge may, if it be deemed necessary for the complete settle
ment of all the questions involved, order that the husband, personal 
representative, trustee, or other successor in interest, if any, of such party 
be made a party, or be served with notice in suuli manner and form as 
hereinbefore prescribed, and on such terms as the Court or judge shall 
think just, and shall make such order for the disposal of the cause or 
matter as may be just." (Sec Ord. XVII., r. 4, below cited.)

By Ord. XVII., r. it, “ In case of an assignment, creation, or devolution 
of any estate or title pemlenle life, the cause or matter may be continued by 
or against the person to or upon whom such estate or title has come or 
devolved."

By Ord. XVII., r. 4, “Where by reason of marriage, death, or bank
ruptcy, or any other event occurring after the commencement of a cause or 
matter, and causing a change or transmission of interest or liability, or by 
reason of any person interested coming into existence after the commence
ment of the cause or matter, it becomes necessary or desirable that any 
person not already a party should be made a party, or that any person 
already a party should be made a party in another capacity, an order that 
the proceedings shall l>e carried on between the continuing parties and such 
new party or parties may be obtained ejr parte on application to the Court 
or a judge, upon an allegation of such change or transmission of interest 
or liability, or of such person interested having come into existence.’’

By Ord. XVII., rr. 5, C, 7, provision is made for service of such orders, 
and for cases where, by reason other than coverture, it becomes necessary 
to appoint a guardian ad litem, and also for the entry of appearance by the 
new party. Provision is made by Ord. XL1L, r. 28, for changes after 
judgment in the parties entitled to issue execution or liable to execution. 
(See Xorburn v. Xorburn, [181)4] 1 Q. B. 448 ; 03 L. J. Q. B. 341 ; In re 
Clement*, [1901] 1 K. B. 200 ; 70 L. J. K. B. 58.)

Ord. XVII., r. 1, above cited, further provides that “ whether the cause of 
action survives or not, there shall be no abatement by reason of the death 
of either party between the verdict or finding of the issues of fact and the 
judgment, but judgment may in such cases be entered, notwithstanding the 
death."

If the cause of action does not “survive or continue’’ within the mean
ing of Ord. XVII., r. 1, above cited, no order for adding the representatives 
of a deceased party can properly be made under Ord. XVII., r. 4, above 
cited (Kirk v. Todd, 21 Ch. D. 484 ; 52 L. J. Ch. 224, and other cases 
cited “ Executors," post, p. 175.

As to what causes of action survive to or against an executor or 
administrator, see “ Executors," post, pp. 160, 170, 385.

Where, on the death of a defendant who had pleaded a counterclaim, the 
plaintiff gut an order for continuing the action against the deceased’s
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executor, it was held that the executor, in order to continue the counter
claim, must obtain a like order for that purpose (Andrew v. Ait ken, 21 Ch. 
I). 17b ; 51 I,. ,1. Ch. 528).

The marriage of a female plaintiff or defendant after action brought does 
not in general render it necessary to join the husband as a party to the 
action (see the Married Women’s Property Act, 1882, ss. 1, 1:1, 18 : 
“ Husband'and Wife,” post, p. 18ti ; “ Executors," post, p. 170) ; but in cases 
where it is necessary or proper to add the husband as a party, application 
may be made to add him under Ord. XVII., it. 2, 4, above cited.

On the bankruptcy of a defendant., the action against him will in general 
be stayed under the Bankruptcy Act, 1883, s. 10 (2), cited “Bankruptcy," 
post, p. 5111, on application made in the action.

As to cases in which the plaintiff becomes bankrupt after action, and 
as to the continuance of such actions by trustees in bankruptcy, see 
“ Bankruptcy," post, p. lot.

As to what causes of action pass to a trustee in bankruptcy, see 
“ Bankruptcy," post, pp. 100, 101.

As to joining parties where there has been an assignment or transmission 
of the plaintiff’s interest after action, see Seear v. Lawson, 15 Ch. I). 420 ; 
10 lb. 121 ; 4!1 L. J. Q. B. Oil ; 50 lb. 13!) ; Wallis v. Smith, 40 L. T. 473 ; 
Stanhope v. Stanhope, 11 P. I). 103 ; 55 L. .1. P. 30 ; tiuy v. Churchill, 40 
Oil. D. 481 ; 58 L. .1. Ch. 345 ; House Property Co. v. Horse Kail Co., 2!) 
Ch. I). 190 ; 54 L. J. Ch. 715.

As to joining parties where there has been an assignment of the 
defendant’s interest after action, sec Campbell v. Holyland, 7 Ch. D. ICO ; 
47 L. J.Ch. 145.

As to adding plaintiffs or defendants under Ord. XVI., r. 11, cited 
ante, p. 27, where there has been an assignment or devolution of a sole 
plaintiff’s or a sole defendant’s interest before action, see h'mden v. Carte, 
17 Ch. D. 708 ; 51 L. J. Ch. 41 (cited post, p. 104) ; Kino v. Rudkin, 0 
Ch. I>. 100; 40 L. .J.Ch. 807.

In cases where an assignee is substituted for the original plaintiff, the 
subsequent pleadings should be headed both with the original title of the 
action and also with the new title, showing the name of the substituted 
plaintiff, and should also show in the body of the pleading how the 
plaintiff derives his title as assignee (Seear v. Lawson, supra).

The order made under these rules should contain such directions as may 
be requisite as to amending the pleadings, or extending the time for plead
ing, or any other matter necessitated by such change of parties. Where 
the order does not contain any such directions, and the change of parties 
has not been explained by any suggestion made in the pleadings already 
delivered by way of amendment, it is a convenient and proper course for 
the party amending to suggest, in the pleading next to be delivered by him, 
the death or bankruptcy, &c., creating the change, and the order, if any, 
made relating thereto.
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Although under Ord. XVII., rr. C, 7, above cited, provision is made 
to enable an application at chambers to discharge or vary such orders, it is 
presumed that where the facts relied upon as causing the transmission of 
interest are stated in the pleadings, whether by way of suggestion or 
otherwise, they may be pleaded to.

For forms of suggestions, sec “ Jlankrnptry," post, p. 104 ; “ Executor»," 
post, p. 174 ; “ Societies," post, p. 308.

Equitable claims and defences, &c.]—Law and equity are now adminis
tered concurrently in all civil actions by the Courts established under the 
Judicature Acts. (See the Judicature Act, 1878, ss. 24, 25 ) Accordingly 
the rules and doctrines by which equity has modified and supplemented the 
system of the common law are now recognised iu every Division of 
the High Court of Justice, and effect is given to them in all cases in which 
they arc properly applicable.

With respect to equitable claims, &c., it is provided by s. 24 (1), that “ If 
any plaintiff or petitioner claims to be entitled to any equitable estate or 
right, or to relief upon any equitable ground against any deed, instrument, 
or contract, or against any right, title, or claim whatsoever asserted by any 
defendant or respondent in such cause or matter, or to any relief founded 
upon a legal right, which heretofore could only have been given by a Court 
of Equity, the High Court and the Court of Appeal respectively, and every 
judge thereof, shall give to such plaintiff or petitioner such and the same 
relief as ought to have been given by the Court of Chancery in a suit 
or proceeding for the same or the like purpose properly instituted 
before the passing of this Act.” (See also s. 24 (7), cited post, p. 58.)

But, by s. 34 of the Judicature Act, 1878, actions for any of the various 
kinds of equitable relief therein specified, which are such ns previously 
to the Judicature .Acts fell within the exclusive jurisdiction of the Court 
of Chancery, arc assigned to the Chancery Division, and, therefore, actions 
brought for the purpose of obtaining such relief should be commenced 
in that Division, and, if commenced in any other Division of the High 
Court, are liable to be transferred to the Chancery Division under the 
provisions of s. 11 of the Judicature Act, 1875, and Ord. XLIX.

As in other cases, the material facts relied upon must be stated in a 
summary form (see Old. XIX., r. 4 ; ante, p. 5), but it may sometimes 
lie necessary to state them rather more in detail than is proper in an 
action for an ordinary common law demand (sec Heap v. Marris, 2 Q. II. I). 
«30 ; 40 L. J. Q. B. 761.)

For forms of claim in actions assigned to the Chancery Division, see 
li. 8. C., 1883, App. C., Sect. 11.

With respect to equitable defences, <kc., it is provided by s. 24 (2), that 
“ If any defendant claims to be entitled to any equitable estate or right, or 
to relief upon any equitable ground against any deed, instrument, or con
tract, or against any right, title, or claim asserted by any plaintiff or 
petitioner in such cause or matter, or alleges any ground of equitable

B.L. D
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defence to any claim of the plaintiff or petitioner in such cause or 
matter, the said Courts respectively, and every judge thereof, shall 
give to every t ' " estate, right, or ground of relief so claimed, and 
to every equitable defence so alleged, such and the same effect, by way 
of defence against the claim of such plaintiff or petitioner, as the Court 
of Chancery ought to have given if the same or the like matters had been 
relied on by way of defence in any suit or proceeding instituted iu that 
Court for the same or the like purpose before the passing of this Act."

For forms of defences in actions assigned as above mentioned to the 
Chancery Division, see R. S. C., 1883, App. 1)., Sect. II.

Previously to the Judicature Acts there was a limited right of pleading 
defences and replies on equitable grounds under the Common Law Procedure 
Act, 1854, ss. 83 and 81, now repealed by the Stat. Law Rev. Act, 1883 
(Hi & 47 Viet. c. 4!l), but that right was restricted to cases iu which 
a Court of Equity would have decreed an absolute, unconditional and 
jierpetual injunction in favour of the party pleading. (See Bullcti & Leake, 
3rd cd., p. 5(10.) These restrictions have been removed by the wider 
enactments of the Judicature Acts, which have given, subject to the 
provisions relating to the assignment ami transfer of jwirticular 
actions to the Chancery Division (see Jud. Act, 1873, ss. 34, 8li ; Jud. 
Act, 1875, s. 11 ; and Ord. XL1X.), the fullest power of setting up 
and enforcing equitable rights and claims in actions in the King’s Bench 
Division.

By the Judicature Act, 1873, s. 25, sub-ss. 2-7, the doctrines of law are 
assimilated to those of equity with respect to certain matters therein 
particularly mentioned; and it is further provided by sub-s. 11, that 
“Generally, in all matters not hereinbefore particularly mentioned, in 
which there is any conflict or variance between the rules of equity and 
the rules of the common law with reference to the same matter, the rules of 
equity shall prevail."

By s. 24 (5), it is declared that, subject to the proviso therein contained, 
“ No cause or proceeding at any time pending in the High Court of Justice, 
or before the Court of Appeal, shall be restrained by prohibition or injunc
tion ; but every matter of equity ou which an injunction against the 
prosecution of any such cause or proceeding might have bceu obtained 
if this Act had not passed, either unconditionally or ou any terms or 
conditions, may be relied on by way of defence thereto."

It should be added that, except where the law has been expressly altered 
(as, for instance, in the particular cases enumerated in the Jud. Act, 1873, 
s. 25), the doctrines of equity are not in general applicable to cases in which 
the Courts of Equity, previously to the Judicature Acts, would not have had 
jurisdiction, or would not have granted relief. (See the Jud. Act, 1873, 
s. 24 (2), above cited ; Britain v. Routier, 11 Q. B. 1). 123 ; 48 L. J. Ex. 
8C2 ; as to which case, see “ Frauds, /Statute of,” post, p. 063 ; Ind v. 
Emmerson, 12 App. Cas. 300; and see Gibb* v. Guild, 8 Q. B. D. 206 ;

4457
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Z/z. 5ii ; Armstrong v. Mil burn, 54 L. Ï. 723 ; “ Limitai inn, Statutes of," 
/lost, pp. 727 et seq. ; anil sec “ Injunction ,” /lost, p. 413.)

The Judicature Acts do not in general alter the rights of the parties, but 
merely amend or improve the procedure for giving effect to those rights. 
(See North Loiulnn It//. Co. v. Great Northern Hi/. Co., 11 Q. B. 1). 80, 311 ; 
52 L. J. Q. II. 880 ; Stumors v. Campbell, [1802] 1 Q. B. 814, 816 ; 61 
I,. J. Q. B. 463 ; Hritish South Africa Co. v. Cumpanhia ile Mozambique, 
[1808] A. C. 602, 628 ; 68 L. J. Q. B. 70.)

As to counterclaims founded on equitable estates or rights, or other 
matters of equity, see the Jud. Act, 1873, s. 24 (3) (7) ; and see “ Counter
claims," post, pp. 584 et seq.

Hi-ample of a Stall ment if Claim, hefence, amt lleplij (a).

10—, \_Here put the tetter amt number.']
In the High Court of Justice,

King's Bench Division,
Writ issued 7th June, 1005.

Between .4. II........................................ Plaintiff,
and

C. I). .......................................Defendant.

Statement of Claim.

The plaintiff’s claim is for work done and materials provided by the 
plaintiff' for the defendant at his request.

Particulars :—
£ s. it.

1005. January 1 to 31 May.—To rebuilding bouse at 
Wigan, as per contract in writing dated the 24th
December, 1904 ........................................................ 3,400 0 0

To extras as per account delivered ou the 3rd June,
1005 ............................................................................ 248 0 O

3,643 0 0
1005. May 1.—Paid on account...................................  3,000 0 0

Balance due...........................................  £643 0 0

The plaintiff also seeks to recover interest ou the above balance from 
the 81st May, 1905, till payment or judgment.

(Signed)
Delivered the 1st July, 1005.

(«) This is the form given in It. S. <?., 1883, App, E., Sect. II., with such alterations ns 
are necessary to bring it up to date.

1) 2
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[/frililini'/ ns il lut ri.

Defence and Counterclaim.
Defence.

The defendant says that (//)—
1. Except as to £200, parcel of the money claimed, the architect did 

not grant his certificate pursuant to the contract (r).
2. As to £200, parcel of the money claimed, the defendant brings [or 

has brought] into Court £200, and says that sum is enough to satisfy the 
plaintiff’s claim herein pleaded to.

Counterclaim.

The defendant says that(rf)—
1. The contract contained a clause whereby it was provided that the 

plaintiff should complete the works by the 31st March, 11)05, or in default 
pay to the defendant £1 a day for every subsequent day during which the 
works should remain unfinished, and they so remained unfinished for sixty- 
one days to the 31st May.

The defendant counterclaims £fil.
(Signed) -----

Delivered the 22nd duly, 1905.

[Hunting ns above.)

Reply.
The plaintiff says that (if)—
1. As to the first paragraph of the defence, he joins issue.
2. As to the second paragraph thereof, the plaintiff accepts the £----- in

satisfaction.
As to the counterclaim—
3. The liquidated damages were waived by ordering extras and material 

alterations in the works.
Particulars :—[Slate them].
4. The defendant waived the liquidated damages by preventing the 

plaintiff from having access to the premises till a week after the agreed 
time.

Particulars :—[Slate them].
(Signed) —

Delivered the 5th August, 1905.

(//) Those words, “ the defendant says that,” are given in several of the forms in the 
Appendix to the Rules of 1883, but it is submitted that it is better to omit them.

(r) It would seem more correct to refer to the provision of the contract making the 
granting of the certificate a condition precedent.

(d) See note (A), supra.
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General Form of Particulars not staled in the Pleadimjs («).

It)-. B. No.
In the High Court of Justice,

King's Bench Division.
Between A. II..........

and
C.U.........

Particulars.
Tlie following are the particulars of the plaintiff's claim in this action,

[»r, of the counterclaim, or, under paragraph----- of the statement of
claim, or, of the injuries alleged in paragraph ------ of the statement of
claim, or, of the fraud alleged iu paragraph------of the defence, or, as the
case mai/ lie].

[Here stale the particulais, and if thnj are yii'en in pursuance of an order 
thep should lie preceded In/ a statement to that effect, ejj., The following are
the particulars delivered pursuant to the order of Master------made in this
action, dated------------ , 11)—.]

Delivered the------------ , 19—.
liy t\ F., Plaintill's Solicitor [or, Agent], 

To Mr, ti. It., Defendant’s Solicitor [or, Agent],
See Form of Particulars of Objections in an Action for hifriin/ement of a 

Patent, post, p. S1I5.

(/•) Particulars.In all cases in which the party pleading relics on any mis
representation, fraud, breach of trust, wilful default or undue influence, and in all 
other eases in which particulars may be necessary beyond such as are exemplified in 
the forms," <>., the forms given in Appendices 0., D., and E. to the Hides of the 
Supreme Court, 1883, “ particulars (with dates and items, if necessary) shall be stated 
in the pleading ; provided that, if the particulars be of debt, expenses, or damages, 
and exceed three folios, the fact must be so stated, with a reference to full particulars 
already delivered or to be delivered with the pleading " (Old, XIX., r. ti).

A folio is seventy-two words, every figure being counted as a word (Ord. LXV., 
r. 27 (14)).

Examples of the particulars required to be stated in the instances expressly named 
in Ord. XIX., r. ti (*///nv/), will be found in K. S. V., 1883, App. V., h'ect. IV., 
Nos. 2, V; Sect. VI., No. 13; App. D„ Sect. IV., (12), and of other eases where 
particulars are necessary instances will be found It. S. 0., 1883, Apps. L\, D., E.,passim. 
An example of a statement that the particulars exceed three folios will be found in 
App. V., Sect. V., No. 1), cited post, p. 220.

The objects of particulars are, to prevent surprise at the trial by informing the 
opposite party what the case is which he has to meet, to explain and limit pleadings 
which are vague or require limitation, and, generally, tc define and narrow the issues 
to be tried, ami so save unnecessary expense (Speddiiuj v. Fitzpatrick, 38 Oh. 
I). 410, 413 ; 58 L. J. Cb. 13V ; Saunders v. Jones, 7 Ch. D. 435, 451 ; 47 L. J. Oh. 
440 ; Sachs v. Spoil man, 37 Ch. D. 2V5, 305 ; 57 L. J. Oh. 058 ; Sewport Docks-, $c. Co, 
v. Paijntcr, 34 Oh. D. 88 ; 50 L. J. Oh. 1021 ; lien ness y v. Wriyht, 57 L. J. Q. 11. 5V4 ; 
Yorkshire Pror. Co. v. Gilbert, [18V5] 2 Q. B. 148 ; 04 L. J. (j. D. 578). Whilst 
particulars are grant» 1 to prevent surprise, and to inform the opposite party of the

Z
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nature of the ease he has to meet, particulars are not ordered of the particular mode 
in which it may be proposed to prove the case set up in the pleading (Duke v. 1 Vinden, 
77 L. T. 67, 68).

By Ord. XIX., r. 7, “A further and better statement of the nature of the claim or 
defence, or further and better particulars of any matter stated in any pleading, notice, 
or written proceeding requiring particulars, may, in all cases, be ordered, upon such 
terms, ns to costs and otherwise, as may l>c just.”

The pleader should in all eases, including those specially mentioned in Rule G of 
Ord. XIX., cited above, if practicable, state in, or give with, his pleading, fair par
ticulars of all matters in respect of which, such particulars would otherwise be ordered 
under Rule 7, above; since if such particulars are not given in the first instance, it 
is the practice to order them to lx? given under the above rule if applied for, and to 
make the costs payable by the party pleading “in any event ” if they ought to have 
been stated in, or given with, the pleading. Thus, for example, if an agreement is 
pleaded its date should in general be given, and it should appear whether it was 
in writing or verbal, or if it is an implied agreement, it should appear from what 
facts or circumstances it is to be implied. So where negligence or contributory 
negligence is charged, the facts must be given cither in the body of the pleading or 
in the particulars in sufficient detail to enable the opponent to see what the negligence 
consists of or is which he has to meet.

The same principles apply ns a rule to all general and material allegations in 
pleadings of which the party pleading takes upon himself by his pleading the 
affirmative proof, including allegations of damage other than mere general damage. 
It is not the practice to order particulars of general damage. (Sec London and Northern 
Jtanh v. New nos, 16 Times Rep. 433.)

Particulars will usually be ordered of pleadings or of any material allegations in 
1 (leadings which arc too general, or with which an opponent cannot fairly deal without 
further or more specific information. (See cases cited tupra, and (Hodden v. Corxten, 
5 C. P. lb 17 : 49 L. .1. ('. P. 112; Humphries v. Taylor Dray Co., 311 Ch. D. 698, 695; 
The l(ory, 7 P. lb 117, 121 ; M L. .1. P. 73; Phillip» v. Phillip», 4 Q. B. 1). 127. 130; 
48 L. ,1. y. It. 13.*..) They supplement pleadings which would otherwise be too vague 
and general (Milita nit v. Milhanh, [1900] 1 ('ll. 376, 383, 385 ; ($9 L. .1. Cli. 287), and 
insure a fair trial by giving notice of the case intended to be set up {Tern pert on v. 
Hassell, 9 Times Rep. 319, 322). Where there are no particulars, anything may be 
proved which is within the scope of the pleadings : therefore, it is frequently 
advisable, where general allegations are made in the pleadings, to apply for particulars 
of such allegations. (See per ltrett, L.J., in The llory, supra.) If the particulars, 
whether stated in the pleadings, or delivered separately, are not sufficiently specific, 
an application for further ami better particulars should lie made. (Sec, for instance, 
Nen'port Slipway, «$•<?. Co. v. Paynter, 34 Ch. lb 88 ; 56 L. .1, Ch. 1021.)

Where the party pleading is unable to give particulars of his allegations without 
previously Inspecting his opponent's books, or documents, or obtaining discovery from 
liis opponent by interrogatories, an application for particulars may be adjourned till 
after such inspection or discovery, or the order may lie made to take effect thereafter 
(Philippx v. Philipps, 4 Q. B. 1). at p. 131 ; Leiteh v. . I hhott, 31 Ch. 1). 374 : 55 L. .1. 
Ch. 460 ; Owen v. Maryan, 35 Ch. I >. 492 ; Saehs v. Speihnan, supra ; Miller v. Harper, 
as Ch. D. M" ; 67 L J. Oh. 1001 ; Wayne» Co. v. Radford, 1806] I Ch. 19),

Where a charge of fraud or misconduct is made, it is specially necessary that definite 
particulars should be given in order to afford a proper op|>ortunity for making a defence 
{Whyte v. Ahrenx, 26 Ch. D. 717; 54 L. J. Ch. 115; Sounders v. Jane», supra ; 
Symonds v. City JJank, 34 W. It. 364).

Where a dismissal of a servant or agent is justified on the ground of misconduct, the 
party so justifying must give definite particulars of the misconduct charged (Sounderx 
v. Jour», nupra). Where it was alleged in a statement of claim that the defendants had 
made false entries in the plaintiffs’ books for the purpose of defrauding the plaintiffs, 
particulars were ordered to be given, showing the nature of the impropriety, false
hood, or fraud alleged with regard to each item complained of (Newport Slipway, ,\r.
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Co. v. Paynter, 3t Ch. IX 88 ; 56 L. J. Ch. 1021). Similarly, where a libel or slander 
in justified in general terms, particulars will be ordered of the justification (Jones v. 
Bewicke, L. It. 5 C. P. 32 ; Gourley v. Plimsoll, L. R. 8 C. V. 362 ; 42 L. J. C. P. 121 ; 
Detereux v. Clarke, [1801] 2 Q. IX 582 ; 60 L. J. Q. IX 773 ; Zierenberg v. Labourite re, 
[1803] 2 Q. R. 183 ; 03 L. J. Q. IX 80).

Particulars of negligence will be ordered when a statement of claim charging negli
gence does not specially point out the particular negligence, or acts of negligence, 
complained of ; or where, after alleging specific acts of negligence, it also charges 
negligence in general terms. So, too, particulars will be ordered to be given where the 
damage alleged is not alleged with sufficient particularity (Brindley v. G. X. Ry. Co., 
Notes of Cases, 1878, p. 57 ; It. S. C\, 1883, App. K., No. 13 ; Watson v. Xorth Met. 
Tramways Co., 3 Times Rep. 273.)

In actions for defamatory statements made to third persons not named in the state
ment of claim, the party alleging and complaining of such statements will be ordered 
to furnish particulars giving the names of such third persons (Roselle v. Buchanan, 
HJ Q. IX IX 656 ; 55 L. J. Q. IX 376 ; Bradbury v. Confier, 12 Q. IX D. 94 ; 52 L. J. Q. B. 
558). But whether such an order is requisite or not would seem to be a matter for 
the exercise of judicial discretion in each case. (Sec Gouraud v. Fitzgerald, 37 W. U. 
265, where a refusal to grant such an order was upheld as a not improper exercise of 
judicial discretion.)

Where the statement of claim, in an action to restrain infringement of a trade 
mark, alleged that “divers persons” had been induced by the acts of the defendant to 
purchase his goods as and for those of the plaintiff, particulars of the names and 
addresses of those “divers persons” were ordered (Humphries v. Taylor Drug Co., 
30 Ch. D. 693).

By Ord. XX., r. 8, “ In every case in which the cause of action is a stated or settled 
account, the same shall be alleged with particulars.”

Where a plaintiff claims merely to have a general account taken, he need not give 
particulars as to items (Augustinus v. Xerinckx, 16 Ch. D. 13 ; 43 L. T. 458 ; Blackir 
v. Osmaston, 28 Ch. IX 119 ; 54 L. J. Ch. 473). The mere asking for an account will 
not prevent particulars being ordered, though where the Court sees that an account 
must be taken particulars will not be ordered (Kemp v. Goldberg, 36 Ch. IX 505). 
Where the plaintiff claims a definite amount instead of an account he must give par
ticulars ns to the items of which it is composed (lb. ; and sec Philipps v. Philipps, 
4 y. IX D. at p. 131 ; 48 L. J. Q. IX 135).

By Ord. XXXVI., r. 37, “ In actions for libel or slander, in which the defendant 
docs not, by his defence, assert the truth of the statement complained of, the defendant 
shall not be entitled on the trial to give evidence in chief, with a view to mitigation of 
damages, as to the circumstances under which the libel or slander was published, or as 
to the character of the plaintiff, without the leave of the judge, unless seven days at 
least before the trial he furnishes particulars to the plaintiff of the matters as to which 
he intends to give evidence.” (Sec post, p. 843.)

Where there are several heads of claim, and there is in the defence a denial of 
liability, and also a payment into Court to the whole claim, particulars are not, as a 
matter of course, ordered to be given, specifying the amount paid in respect of each 
head of claim, or specifying the heads of claim in respect of which the payment is 
intended to be made ; but where the justice of the case appears to require it, an order 
to that effect may be made (Rowe v. Kelly, W. N. 1888, 141 ; 59 L. T. 139 ; Orient 
Steam Xar. Co. v. Ocean Marine Ins. Co., 34 W. R. 442 ; Boulton v. Moulder, 19 
Times Rep. 635 ; 9 Com. Cas. 75).

Where lump sums are credited in a pleading, particulars .ray be ordered of the 
items composing such sums. (Sec trodden v. Corsten, 5 C. P. D. 17 ; 49 L. J. C. P. 112.)

It is optional with the plaintiff to give credits for payments or matters of set-off in 
his particulars (Randall v. Ikey, 4 Dowl. 682 ; Penprase v. Crease, l M. & W. 36 ; 
Luck v. Handley, 4 Ex. 486 ; 19 L. J. Ex. 29 ; Fussell v. Gordon, 13 C. IX 847), but it 
is generally advisable to do so.

Where credits are given in the particulars, the plaintiff is considered as suing only
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for the balance claimed (Russell v. Bell, 10 M. Sc W. 352) ; so that if he proves no 
balance beyond what is credited, the defendant is entitled to a verdict (Smethurst v. 
Taylor, 12 M. Sc W. 545). The defence of payment or set-off, when pleaded, is taken 
with reference to the balance claimed in the particulars (Nad wick v. Harman, f> 
M. Sc W. 13) ; the proof under it must be of items other than those credited. The 
items pro veil would be prima facie applicable to the balance, and it lies upon the 
plaintiff to show that they are identical with those already credited (Townson v. 
Jackson, 13 M. Sc W. 374 ; Lamb v. Mi chi rth wait, 1 Q. B. 400).

Where the writ bears only a general indorsement, any particulars therein specified 
are superseded by those contained in a statement of claim subsequently delivered. (See 
Ord. XX., r. 4, cited post, p. 51.)

Where a party who has delivered particulars under an order afterwards desires to 
amend them or to deliver further particulars, he may obtain an order giving him leave 
to do fo, where such an order can be made without injustice to the other side 
(Clarapede v. Commercial Union Association, 32 W. It. 262 ; Chitty’s Practice, 
14th ed., p. 386).

If particulars are delivered without leave for the purpose of superseding or supple
menting particulars which have been previously given separately from the pleadings, 
they are irregular, and may accordingly be set aside on application under Ord. LXX. 
( Yorkshire Provident Co. v. Gilbert, [1895] 2 Q. B. 148, 153 ; 64 L. J. Q. B. 578). 
But if such particulars are accepted by the opposite party they will supersede or 
supplement the original particulars, the irregularity being one that is waived by 
receiving the fresh particulars and continuing the proceedings in the action without 
making such application. (See Fromant v. Ashley, 1 E. Sc B. 723 ; Jones v. Fowler, 
4 Dowl. 232.) If fair and proper particulars have been delivered without leave, an 
application to have them set aside could rarely be attended with any material advan
tage, ns, on application under such circumstances, an order would probably be made 
that the fresh particulars should stand.

There are certain actions with regard to which it has been enacted by statutes, or 
directed by rules, that particulars should be delivered with the declaration, or the 
pleas, as the case may be ; as, for example, it is enacted by s. 4 of the Fatal Accidents Act, 
1846 (9 Sc 10 Viet. c. 93), as to actions under that Act, that, “ in every such action the 
plaintiff shall be required, together with the declaration, to deliver to the defendant 
or his attorney a full particular of the person or persons for whom and on whose behalf 
such action shall be brought, and of the nature of the claim in respect of which damages 
shall be sought to be recovered.” (See K. S. C., 1883, App. C., Sect. VI., No. 4, cited 
post, p. 387 ; and see post, p. 387.)

For instances of other similar enactments, see “ Copyright,” post, p. 826 ; “ Patents,” 
post, pp. 464, 894.

By s. 33 (2) of the Judicature Act, 1875, all enactments inconsistent with the Judi
cature Acts were repealed, but by s. 21 of that Act existing forms and methods of 
procedure which are not inconsistent with the Judicature Acts or the rules thereunder 
were reserved. With regard to Acts prior to the Judicature Act, 1875, the question 
whether the sections relating to particulars are to be regarded as preserved by the 
latter section, or as repealed by the former, is in general unimportant, as where such 
Acts required particulars, particulars of a similar character will be found necessary 
under the present rules. (See B. 8. C., 1883, App. C., Sect. VI., Nos. 4, 0. post, 
pp. 387, 462 ; and “ Patentspost, p. 464.)

The practice would appear to be that particulars similar to those required by such 
statutes arc in general ordered, though the precise form or mode of delivery imposed 
by the statute may not always be required. With regard to Acts passed subsequently 
to the Judicature Act, 1875, any provision contained in them as to particulars must be 
followed. (See “ Patents,” post, pp. 462, 895.)

In general, a defendant who is entitled to particulars should apply for them before 
putting in his defence, but he does not as a rule waive his right to such particulars by 
delaying his application for them until after lie has delivered his defence (Sachs v. 
Spexlman, 37 Ch. D. 295, 302 : 57 L. J. Ch. 658).
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Ry Oril. XIX., r. 8, “ The party at whose instance particulars have been delivered 
under a judge's on 1er shall, unless the order otherwise provides, have the same length 
of time for pleading after the delivery of the particulars that he had at the return of 
the summons. Save as in this rule provided, an order for particulars shall not, unless 
the order otherwise provides, operate as a stay of proceedings, or give any extension 
of time."

This order does not apply where there has been a previous “ peremptory " order 
fixing the time within which the party subsequently obtaining the order for particulars 
was to plead not mentioned or referred to in the order for particulars ( Falrk v. Axthelm, 
24 Q. B. I). 174 ; 6» L. J. Q. IS. 161).

Particulars delivered separately from the pleadings do not for all purposes form part 
of the pleadings. (See, under the former practice, Jultli v. Kills, 3 D. & L. 367 ; It. 
v. Mill, Ul C. IS. 379.) ISut for the purpose of applications for judgment under 
Ord. XXVII., r. 11, and similar purposes, particulars are regarded as part of the 
pleadings {United Telephone fb. v. Smith, 61 L. T. 617 ; 38 W. R. 70).

As to particulars of and under defences, see further pout, p. 532.
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CHAPTER II.

STATEMENTS OF CLAIM.

General Form of Slab men! of Claim (a).

11)—. B. No.------.
In the High Court of Justice, 

King’s Bench Division.
Writ issued the 

Between A. Z>................ Plaintiff,
and

C. 1). Defendant.

Statement of Claim.
The plaintiff, Ac., or, The plaintiff’s claim is, «fcc., or, The defendant, Ac., 

or, as the case man be. [Here state briefly awl in a summary form the

(//) Statement of Claim, when necessary. '—By Orel. XIX., r. 2, “The plaintiff shall, 
subject to the provisions of Ord. XX., and at such time and in such manner as therein 
prescribed, deliver to the defendant a statement of his claim, and of the relief or remedy 
to which he claims to be entitled. The defendant shall, subject to the provisions of 
Ord. XXI., and at such time and in such manner as therein prescribed, deliver to the 
plaintiff his defence, set-off, or counterclaim (if any), and the plaintiff shall, subject to 
the provisions of Ord. XXIII., and at such time and in such manner as therein pre
scribed, deliver his reply (if any) to such defence, set-off, or counterclaim. Such 
statements shall tie as brief as the nature of the case will admit, and the taxing officer 
in adjusting the costs of the action shall at the instance of any party, or may without 
any ropiest, inquire into any unnecessary prolixity, and order the costs occasioned by 
such prolixity to Ik* borne by the party chargeable with the same.”

The above rule must now be read subject to the provisions of Ord. XX., r. 1.
By Ord. XX., r, 1. “The delivery of statements of claim shall be regulated as 

follows :—
“(a.) Where the writ is specially indorsed under Ord. III., r. »>, no further state

ment of claim shall be delivered, but the indorsement on the writ shall lx} deemed to 
be the statement of claim :

“(b.) Subject to the provisions of Ord. XIII., r. 12, as to tiling a statement of claim 
when there is no appearance, no statement of claim shall be delivered unless the same 
be ordered under Ord. XXX., or Ord. XVIIIa., r. 3.

“ (c.) When delivery of a statement of claim is ordered the same shall be delivered 
within the time specified in the order, or, if no time be so specified, within twenty-one 
days from the date of the order, unless in either ease the time be extended by the 
Court or a judge.”

The effect of the above rules is that (except in the case of a statmeut of claim 
specially indorsed on the writ under Ord. Ill,, r. <•, and in the case where the defendant
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material farts on which the plaintiff relies for his claim or claims, giving 
particulars of the claim, where necessary, and dividing the statement, tc/w/y?

makes default in appearing and a statement of claim is tiled under Ord. XIII., r. 12), 
no statement of claim can now be delivered without %n order giving leave to deliver 
one. Such order is usually made when a statement of claim is considered necessary on 
a summons for directions under Ord. XXX.

Where a statement of claim has been specially indorsed on the writ, though no 
further statement of claim can lie delivered, it may l>c amended by the plaintiff under 
the provisions of Ord. XXVIII., rr. 1, 2, cited ante, p. 14 (Hubert* v. Plant, [1895]
1 Q. II. 597 ; 64 L. J. Q. It. 347).

As to writs specially indorsed with a statement of claim under Ord. III., r. 6, see post, 
p. 65.

As to the date, title, and signature, Ac., of statements of claim, see “ Date, Title, 
ante, p. 4 ; “ Si*/not m e of Pleading*," ante, p. 130.

Parties ]—The statement of claim should, in general, correspond with the writ in the 
number and names of the parties, and in the character in which they sue or are sued.

Names of the Parties.]—The Christian names and the surnames of the plaintiff and 
the defendant should be stated in full and correctly in the writ and statement of
claim. Titles and names of dignity should be stated ns :----- , Duke of, or Marquis of,
or Karl of, or Viscount or Huron----- , or----- , Lord ltishop of------, or Sir------------ ,
Itaronet. A person having a title by courtesy is usually designated by his proper
name, with the addition “ commonly called Lord-----.” In the case of a clergyman it is
usual, but not necessary, to prefix the term “ Reverend" to his name, or to add “ Clerk "

In the case of a corporation, the full corporate name should be used. (See 
“ Company," post, p. 151 ; “ Corporation," poxt, p. 158.)

“ Any two or more persons claiming or being liable as co-partners and carrying on 
business within the jurisdiction, may sue or be suetl in the name of the respective 
firms, if any, of which such persons were co-partners at the time of the accruing 
of the cause of action" (Ord. XLVIIIa., r. 1, cited post, p. 267). In like manner, 
“Any person carrying on business within the jurisdiction in a name or style other 
than his own name may be sued in such name or style as if it were a firm name’’ 
(Ord. XLVIIIa., r. 11, cited ///.). It may be noted that one person trading 
in a name or style other than his own must still sue in his own name. (See Mason v. 
Moyridye, 8 Times. Rep. 805.) The atxjve rules do not make it obligatory to use the 
name of the firm in cases to which they apply. (See post, p. 267.)

In actions on bills of exchange or promissory notes or other written instruments, 
any of the parties to which are designated by the initial letter or letters, or some con
traction of the Christian or first name or names, it is sufficient to designate such 
persons by the same initial letter or letters or contraction of the Christian or first name 
or names. This was formerly the subject of statutory provision by 3 & 4 Will. 4,c. 42, 
s. 12, which was repealed by the Statute Law Revision Act, 1892, subject to the course of 
pleading or practice not being affected by such rcjæal. It seems that a person who 
executes a deed by a wrong name may l>c sued by the name in which he executed it. 
(See William* v. Bryant, 5 M. ic W. 417 ; Mayor of Lynne's Cane, 10 Rep. 122 h.)

Misnomer.]—A name wrongly spelt, in a manner idem nonane, is no material mis
nomer (77. v. S/ta/tesprarr, 10 East, 83 ; Alt it hoi v. Be ni ditto, 2 Taunt. 401 ; Williams v. 
Ogle, 2 Str. 889). If there lie a misnomer in the writ, the defendant, if he appears, 
can take no advantage of it (1 Chit. Pr., 14th cd., p. 291). Rut the misnomer should 
be corrected in the statement of claim, if any is delivered, by inserting the right name, 
with a statement that the party misnamed had sued or been sued by the name in the 
writ. (See Forms, post, p. 59.) Where there is an inaccuracy of the statement of 
the name of the defendant in the writ, it may be corrected by the defendant in his 
appearance, and in such case the plaintiff should adopt the correction in his statement
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necessary, into /utragra/ihs numbered consecutively : ape Hip forms given under 
Hip carious headings, gost.~\

of claim. (Sec form, gout, p. 58.) A person served with a writ issued against 
another person is not bound to appear, and, if he does not ap|tcar, proceedings cannot 
properly be taken against him in default of appearance {Walle g v. McConnell, 13 Q. B. 
008 ; Kelly v. Lawrence, 3 II. &('.!; 33 L. J. Ex. 107 ; De Mesnil v. Dakin, L. B. 3 
Q. B. 18 ; 37 L. J. Q. It. 42). Usually, his bt*st course in such a case is to apply with
out appealing, or after entering a conditional appearance, to have the service of the 
writ set aside under Onl. XII., r. 30. A misnomer of one of three executors on a writ 
of summons was amended on the plaint ill’s application, although the Statute of Limi
tations had run in the meantime in favour of the defendant whose name was wrongly 
stated (Challihoc v. Hotter, 1 Times Hep. .*>27).

Number of the parties, j—If a party not named in the writ be joined in the state
ment of claim without leave, the statement of claim may be set aside as irregular. 
(Sec 1 Chilly's Practice, 14th ed., pp. 217, 200.) Put a plaintiff may deliver a state
ment of claim against one or some of several defendants only without proceeding 
against the others, for the statement of claim may narrow the o|>eration of the writ. 
(See 1 Chitty’s Practice, 14th ed.. p. 217.)

Where some only of several defendants appear to the writ, and a statement of claim 
is delivered to those of the defendants who have appeared, it should contain a state
ment of the fact that judgment has been entered against the other defendants. (See 
the form, cited /nut, p. 01.) It should be added that the plaintiff in such cases is, of 
course, at liberty, if he chooses, to proceed against such of the defendants as have 
appeared, without entering judgment against those who have not appeared ; but the 
course above mentioned is usually the l>est, as a defendant is at liberty to ap|>car at 
any time before judgment is entered against him (Onl. XII..r. 22) ; and if a defendant 
should enter ap|>cnraiicc after delivery of a statement of claim to other defendants 
who had appeared previously this would usually necessitate an amendment.

As to amendments where defendants have been added under OitL XVI., r. II, see 
a nte, p. 32.

Where one of several defendants sued on a joint contract dies before delivery of a 
statement of claim, the plaintiff may proceed with the action against the surviving 
defendants, suggesting the fact of the death. (See /nut, p. 00.)

Character in which parties sue or are sued.]—Where parties sue or are sued in a 
representative character, the indorsement on the writ must state in what capacity it is 
that the parties sue or arc sued (see Or I. III., r 1. and the forms of indorsement in 
App. A., Part III., Sect. VII.) ; and in such cases the statement of claim should 
correspond with the writ, and show specifically the capacity in which the parties sue 
or are sued. (Sec ** Diinkrngtcy" post. p. till ; •• Drecntors,” gout, p. I•'►<> ; “ Dentil 
.Statutes," /tost, p. 270.)

Where a party sues or is sued both in a representative capacity and also in his own 
personal capacity, as may sometimes be the case under Old. XVIII., it. 3, <> (see 
“ Hankruptey,” jntsf, p. Ml ; “ Krecntors,” /tost, p. 1M), the fact that he sues or is 
sued in both capacities should be stated, and the statement of claim should state the 
respective claims, as far as may be, separately and distinctly. (See Onl. XX., r. 7, 
cited gout, p. 52.)

If cither party wishes to dispute the right of the other to claim in any alleged 
representative character or other alleged capacity, he must deny (or refuse to admit) 
the same specifically. (Sec Onl. XXI., r. 5, cited poet, p. 527.) So also where a claim 
is made against either party in an alleged representative capacity there must be a 
specific denial (or refusal to admit) that he has that capacity if it is intended to dispute 
it. (Sec a form of such denial, pont, p. H48.)

Parties under disabilities,]—As to these, stc ' Infant," post, p. Mil ; “Lunatics,” 
post, p. 243, 6ie.

The body of the statement of claim.1 -The body of the statement of claim consists
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The plaintiff claims £------ , or, £------ damages, or, as the case may be.
[ Where there are several distinct claims for debt, damages or other relief \ 
they should be stated separately and numbered consecutively.']

G.H.

[Signature of the counsel by trhom the pleading has been 
settled, or if it has not been so settled, of the plaintiff's 
solicitor, or of the plaintiff himself, if he sues in person.'] 

Delivered the--------------, 10—.

of the statement in a summary form of the material facts on which the plaintiff relies 
fur his claim (Onl. XIX., r. 4, cited ante, p. 6). The statement should be as brief 
as the nature of the case will admit (Old. XIX., r. 2, cited ante, p. f>) ; and no facts 
should be stated except such as are material to the plaintiff's claim (r. 4). As to what 
arc material facts, see ante. p. (>. The forms contained in Appendix C. of the 
K. S. C., 1883, may be used, when applicable, and, where they are not applicable, forms 
of the like character, ns near as may be, should be employed (Ord. XIX., r. 5, cited 
liste, p. 5). As to cases where particulars are necessary beyond such as are exem
plified in those forms, see Ord. XIX., r. 0, cited ante, p. 37. The material facts 
should be sufficiently stated to give due notice to the defendant of the case intended 
to be set up against him and to prevent his being taken by surprise at the trial (see 
ante, pp. 5, 6, and" “ Particulars," ante, p. 37) ; but the evidence by which it is 
intended to prove those facts should not be set out (Ord. XIX.. r. 4, cited ante, p. »).

It is no part of the statement of claim to anticipate the defence, or to state what 
answer the plaintiff makes to the anticipated defence (ZA/// v. Ere, 4 Ch. D. 
341,345,848; 46 L. .1. Oh. 145).

It is unnecessary to state matters of which the Court takes judicial notice, ami 
matters of law should not be stated as facts, unless where the plaintiff relies upon 
foreign, colonial, or Scotch law, or private Acts of Parliament. (See ante, p. 10.) 
Thus, where an action is brought for a breach of a duty arising out of some contract or 
relation between the parties, the duty should not be itself alleged as a fact ; but the 
facts which give rise to the duty should Ik.* stated ; for an express allegation of the 
duty in such cases would be a mere statement of an inference of law, which would be. 
superfluous, if the facts stated supported it, and of no effect, if they did not support 
it. (See “ Carrière," punt, p. 140 ; “ Xeyligence," pint, pp. 442, 443.)

As the old forms of action are now abolished, and as the facts relied upon are now 
to be stated in all cases, the distinction between actions founded on contract and 
actions for wrongs has lost much of its former importance (see ante, p. 3; poet, 
p. 139) ; but it should be borne in mind, as there are still some differences in the 
manner of stating the cause of action, according as the case falls within the one class 
of actions or the other. In any action founded on a contract the statement of claim 
must state or refer to the contract or agreement of the parties by which the right of 
the plaintiff was created, and must do so in such a way as to show that the contract or 
agreement was valid ami sufficient to create the right in respect of which the plaintiff 
sues. Thus, where the contract sued upon is a simple contract requiring to be sup
portes 1 by consideration (ride infra), the promise and the consideration for it must be 
stated or disclosed by the statement of claim in order to show a valid creation of the 
right. Hence, in actions on contracts, the statement of claim may, in general, be 
regarded as in effect consisting of two principal parts, viz., the statement of the con
tract or right, and the statement of the breach or violation of the right. On the other 
hand, in actions for wrongs independent of contract, the right is frequently an existing 
fact which is Implied by law without there being any necessity to show the origin or 
creation of such right. Thus, certain rights are implied in law and are inseparably 
annexed to the person of the plaintiff, as the right to security of life and limb, liberty
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The like, where there are several Plaintiffs ami Defendants.

In the High Court of Justice, 
King’s Bench Division.

Writ issued the HI—.

Between A. /A, C. 11, and K. F.
and

0, If. and /. A”. .......... Defendants.

Plaintiffs,

Statement of Claim.
[The same as in thepreceding form, e.rre/d that the words “plaintiffs” and 

“ defendants” must, where necessary, be substituted for “ plaintiff” and

and reputation ; and these it is unnecessary to allege. In such cases the pleading 
states only the violation of the right, as, that the defendant assaulted ami beat the 
plaintiff, or that the defendant imprisoned the plaintiff, or that the defendant spoke 
of the plaintiff certain defamatory words. (See, per Patteaon, J., Cotton v. Browne, 
3 A. k E. 312, 314.) Similarly, in ordinary actions for injuries to rights of property, 
the right is, in general, sufficiently implied by law from the mere statement that the 
property was the plaintiff's, as, for instance, in actions for trespass to land or goods, 
where the statement of claim alleges that the land was the plaintiff’s, and the defen
dant broke and entered, or trespassed upon it ; or that the goods were the plaintiff"s 
and the lefendant seized and carried them away. Where, however, the right which 
is alleged to have been violated is not a right implied by the general law, but is a 
legal conclusion from certain facts other than those of which the Court takes judicial 
notice (as to which, ride supra), those facts ought to be shortly stated in the statement 
of claim. Thus, in an action for infringing a patent, the plaintiff should allege the 
fact of the existence of the patent and his property therein. Again, in some cases of 
wrongs the act complained of is not in itself necessarily injurious to the plaintiff, but 
becomes so only by reason of the actual damage thereby caused to him, and in such 
cases it is necessary In the statement of claim to allege the actual damage as the 
gist of the action. (See post, p. 55.) In some cases of actions for wrongs, in stating 
the act complained of, it becomes necessary also to show on the pleading that it was 
committed in a certain manner, as “ negligently,” or “ maliciously,” or “without 
reasonable or probable cause,” or with knowledge of a certain fact ; for the act in 
itself may not be actionable, but may have been made so only by the way in which it 
was done ; as in actions for driving negligently, for defamation, for malicious prosecu
tion, for keeping a mischievous animal with knowledge of its mischievous nature. In 
these cases the mode of doing the action is of the gist of the cause of action, and con
stitutes a necessary part of the statement of the wrongful act. (As to the mode of 
pleading malice, fraudulent intention, knowledge, &c., see Ord. NIX., r. 22, cited ante, 
p. if.) Hut in statements of claim for a supposed wrong, where, on the facts alleged, 
the act complained of appears to afford no cause of action, mere general allegations, 
such as that the act was done •• wrongfully,” or “ unlawfully,” or *• improperly," will 
not add anything to the plaintiff's case, or render the pleading sufficient. (Sec Day v. 
Brownrigg, 10 Ch. D. 21f4, 302 ; 48 L. .1. Ch. 173 ; Phil pot v. Lrhain, 35 L. T. 855, at 
p. 857 ; and see further, post, pp. 140, 442. 443.)

Where the action is brought for the breach of some statutory duty arising indepen
dently of contract the statute should be referred to. and the facts which bring the 
case within it sufficiently stated in the pleading.

As to the mode of stating the claim where the wrong complained of is a breach of
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“ defendant.” Where it is necessary to refer to one of se mal plaintiffs or 
defendants, sack plaintiff or defendant may hr referred to as “ the plaintiff

some duty arising from some special relation existing between the parties, see also 
Orel. XIX., r. 24, cited ante, p. 9.

Where the action is brought only to recover a debt or liquidated demand in money 
arising upon a contract, express or implied, within the provisions of Ord. III., r. ti, it 
is in most cases advisable that the statement of claim should l>e specially indorsed u|k)ii 
the writ. (Seepout, p. 05.)

The forms of statements of claim for debts or liquidated money demands which are 
given in App. C., Sect. IV., are applicable in respect of such causes of action as are 
therein stated, whether the statement of claim is specially indorsed upon the writ or 
delivered separately ( Vraie v. Automatic lio'dcr ('o., 18 Q. 11. D. 031 ; 50 L. J. Q. It. 
307). In other cases of a like character similar concise forms, where applicable and 
sufficient, should be employed (Ord. XIX., r. 5, cited ante, p. 5).

Sufficient particulars should be given of the debt sued for, and these should be 
stated in the claim, unless they exceed three folios, in which case the claim may refer 
to particulars already delivered, or delivered with the pleading (Ord. XIX., r. 7 ; see 
ante, p. 38).

The mode of pleading ext in the forms above referred to is applicable in
eases where there is a present debt or liquidated demand in money due from ami 
payable by the defendant to the plaintiff under a contract at the time of action 
brought, whether the contract is express or implied, whether it was verbal or in writing, 
and whether it was a simple contract or a contract under seal.

If the contract was in writing the statement of claim should state or disclose that 
fact, and should identify the writing by stating its date or the parties thereto, &c., and 
if the contract was under seal that fact should be stated. If the contract was by 
word of mouth, the fact that it was so made, and the date when it was made, should 
be stated.

If the contract was under seal, it is unnecessary to state any consideration for it; 
if it was a simple contract (other than a contract contained in a bill of exchange or 
promissory note, &c.), the statement of claim should in some way state or show the 
nature of the consideration for it. (See the forms in App. C\, Sect. IV. ; ami see 
post, pp. 80. 81.) But in actions for debts or liquidated money demands arising 
under contracts, a very short and simple mode of statement is usually sufficient, amt 
in such cases the statement of the contract to pay, as well as the statement of the 
breach by non-payment, is often sufficiently implied by the simple allegation of the 
existing debt due and the consideration for it.

In declarations under the system of pleading prior to the Judicature Acts, certain 
concise forms of counts were uses I for suing upon simple contracts resulting in mere 
debts, in which the cause of action was stated by a general description, the particular 
circumstances of the debt being reserved to be given in evidence upon the trial, except 
so far as they were disclosed by particulars which were, as a matter of course, required 
to be delivered with such counts. (See Bullen & Leake, 3rd cd., pp. 35 et seq.) These 
counts were designated inde.hitatus counts, money counts, or common counts, whilst 
counts stating the cause of action more particularly and more at length were termed 
special counts. Of these “ indebitatus counts," those which were most frequently used 
were eight in number, and were called the “ common indebitatus counts.” In these 
counts it was alleged that the plaintiff sued the defendant “ for money payable by the 
defendant to the plaintiff” for one or more of the following considerations, viz. :—

1. For goods sold and delivered by the plaintiff to the defendant.
2. For goods bargained and sold by the plaintiff to the defendant.
3. For work done and materials provided by the plaintiff for the defendant at his

request.
4. For money lent by the plaintiff to the defendant.
5. For money paid by the plaintiff for the defendant at his request.

0745



4ft STAT KM K NTS OF CLAIM.

C. I).,” or “ the defendant G. H.” If there arc different claims for debt, 
damages, or other relief by different /dain/iffs, or against different defendants,

6. For money received by the defendant for the use of the plaintiff.
7. For interest upon money due from the defendant to the plaintiff, and forborne at

interest by the plaintiff to the defendant at his request.
8. For money found to be due from the defendant to the plaint iff on accounts stated

between them.
Any debts which could formerly have been sued for under these common counts 

now come within the operation of Ord. III., r. (». and statements of claim in respect of 
them may be specially indorsed on the writ.

Similar concise forms of statement of claim may. in general, be employed where a 
consideration is executed for which a debt, of liquidated amount payable at the time 
«if action, has accrued due under an express or implied agreement for payment. Thus, 
such forms arc in general applicable where the terms of any special agreement 
(whether by parol or under seal) have been performed ami satisfied so as to leave a 
mere debt due to the plaintiff, and in such cases it is usually sufficient to state in the 
statement «if claim that the debt has become «lue under the contract, which must be 
described or referred to sufficiently to identify it, without setting out the contract or 
further stating the circumstances, except by giving, where necessary, such particulars 
as may be required under Ord. XIX., r. <i, citetl ante, p. 37. But such forms are not 
applicable where an entire contract remains still open ami in part unperformed. (See 
Cutter v. Powell, cited /text, p. 1 .*>(» ; To went v. Barrett, 1 T. 11. 133.)

Where a special contract after part performance has been rescinded, either by 
mutual consent or by such a breach on the one side as entitles the other to rescind, 
and goods, labour, &c„ have been provided by one party under the special contract 
ami retained by the other party after the rescission, under such circumstances as to 
imply a new contract to pay the value of the consideration actually received, the 
plaintiff may sue for that amount as for a debt. (See /w/, p. 320.) In such cases, 
however, it is in general proper that the statement of claim should briefly state the 
circumstances under which the debt arose.

In actions to recover damages for breach of contract, the contract as well as the 
breach must be distinctly stated, and in actions of this kind it is generally necessary 
that the contract and the breach of it should be stated with greater particularity than 
is usual in cases where the claim is merely in respect of an ascertained debt.

In actions to recover damages for the breach of a contract or duty which is to be 
implied from a series of letters or conversations, or otherwise from a number of cir
cumstances, it is sufficient to allege the contract as a fact and to refer to and identify 
such letters, conversations, or circumstances without setting them out in detail 
(Or«l. XIX., r. 21, cited ante, p. ff).

Where there are several covenants in the same deed, or several promises in the same 
instrument, or forming parts of one verbal contract, it is sufficient to state those 
covenants or promises only of which breaches are to be afterwauls alleged, provided 
the parts omitted do not materially qualify or alter the nature of the covenants or 
promises alleged to have been broken (Cotterill v. Caff, 4 Taunt. 285 ; Tempest v. 
Bawling, 13 East, 18 ; and see Clarke v. dray, 6 East, 564 ; Howell v. Bichards, 11, 
East, 633 ; 1 Wins, tiaund., 1871 ed., 277 (1)).

Where there are several covenants or promises in the same deed or agreement, of 
which breaches are intended to be alleged, it is usually convenient to state the whole 
of them consecutively before alleging any of the breaches, though this is a matter of 
discretion. But where there are two or more distinct deeds or contracts of which 
breaches are to be alleged, each deed or contract, and the breach or breaches of it, 
should be separately ami distinctly stated (Ord. XX., r. 7, cited post, p. 52).

Where an agreement between the parties has been altere«l or modified by a subse
quent agreement, the plaintiff may either state the agreements in their order accord, 
ing to the fact, or he may state the contract as it stands modified or altered, without
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the claim* at the end of the statement of claim should he stated in such a 
manner as lo show, in the case of each of the several claims for debt, damages, 
or other relief bg ami against whom the claim is made, as, for instance— 

The plaintiff, A. II., claims, &c. ;
The plaintiff, C. I)., claims, &c. ;

or, The plaintiffs claim against the defendant, (I. II., &c., and against the 
defendant, I. À'., &c.

As to alternative claims by different plaintiffs or against different defendants, 
see the nest form.]

noticing the original terms which have been disposed with. (Sec Boone v. Mitchell,
1 It. k C. IS ; ’thresh v. Babe, 1 Esp. 53 : Robinson v. Tobin, 1 Stark. 336 ; Carr v. 
IIiil/oehion Petroleum Co., L. 11. I C. P. 031» ; 33 L. J. C. P. 314.) As to the effect of 
unauthorised alterations, see post, p. 371).

It is not necessary in the ease of a deed to show that there was any consideration 
for the defendant's covenants, because a specialty contract requires no consideration 
to support it (Pillant v. You Mierop, 3 Burr. 1670 : Falloices v. Toy lor, 7 T. R. 475 ; 
sec App. C., Sect. IV., No. 8).

Under the present rules, the practice as to the statement of the consideration for a 
parol promise has been somewhat relaxed. (See the forms of statements of claim on 
parol promises in App. C., Sects. IV. and V.. and especially the form in Sect. V., 
No. 10.) Having regard to those forms and to the provisions of Old. XIX., rr. 3, 14 
and 20 (cited ante, pp. 5,10), it would appear that, although, where a statement of claim 
on a simple contract disclosed affirmatively the fact that there was no consideration 
for the defendant's promise, or stated as the consideration for the promise, a con
sideration which was manifestly invalid or insufficient, this would be good ground for 
an objection in law. (See App. K., Sect. III., No. 1 ; pout, p. 504.) The mere omission to 
state a consideration for the promise in the statement of claim could not be relied on 
ns a sufficient ground for such an objection, and the proper course for a defendant 
who relies upon the absence of consideration for the promise sued on is to plead that 
fact as a defence. (See pout, pp. 51)9, 055.)

Where the promise consists of several parts, and the breach of one or more of the 
parts only is complained of, it is clearly sufficient to state so much only of the promise 
as the defendant is charged with having broken. It was formerly held, however, that 
it was always necessary to state the whole of the consideration for the promise, even 
where the consideration consisted of several different things. (See Bullen k Leake, 
3rd ctl., p. HO.) But under the present rules, it is not necessary or proper to set out the 
whole cousit le rat ion at length, where to do so would involve prolixity (see App. C., 
Sects. IV. and V., and ante, pp. 5,6, 7) : and it is sufficient in such cases to state the 
consideration shortly and in general terms, or by reference, so long as the contract 
sued upon is sufficiently identified.

The consideration should not lx* alleged as having been past or executed at the time 
of the making of the promise, localise, generally speaking, a past consideration is 
insufficient to support a promise ; but where a contract is set out verbatim, the past 
tense may be held to be an apt form of expression for a concurrent act (Steele v. 
J/oe, 14 Q. B. 431, 443 ; Payne v. Wilson. 7 B. k C. 423 ; Streeter v. Horloclr, 1 Bing. 
34 ; Baiabridge v. Wade, 16 Q. B. 89 ; Hoad v. (trace, 7 H. k N. 494 ; 31 L. J. Ex. 98),

For an instance of an objection in law on the ground that a parol contract sued on 
discloses a past consideration on the face of it, see App. E., Sect. III., No. 1 (cited post, 
p. 564).

If the promise sued on, or any part of the consideration for it, is illegal, this forms a 
good defence (see jwst, p. 682) ; and if the illegality appear upon the face of the 
statement of claim, it would l>c good ground for an objection in point of law. (See 
post, p. 563.)
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The like, where there are Alternative Claims or Causes of Action by different 
Plaintiffs or against different Defendants.

[Headings as above.]

1, 2, 3, &c. [Here state the facts relied upon for the different claims, as men
tioned in the first of the above forms, showing distinctly how the alternative

If the consideration, or the promise or covenant, is in the alternative, it should be 
stated according to the fact. (See, under the former practice, Penny v. Porter, 2 East, 
2 ; Tate v. Wettings, 3 T. It. 531 ; Bullen k Leake, 3rd ed., p. tiO.)

In stating an agreement made by the plaintiff or defendant through an agent, that 
fact need not necessarily be alleged, for qui faeit per at in in farit per *e (sec Higgins v. 
Senior, 8 M. k W. 834, 844) ; but it nevertheless is advisable to allege it. (See App. C., 
Sect. V., No. 5.) And where it is material, particulars should be given showing that 
the contract was made by the agent, and giving his name and the date of the contmet, 
and stating how it was made.

When the promise or covenant itself contains an exception or proviso qualifying the 
defendant's liability, the exception or proviso, if material to the case, should be stated. 
(Sec Italien & Leake, 3rd ed., p. 60.) But if the covenant or clause in an agreement is 
absolute in itself, without any exception or proviso, or any reference to any, it may be 
stated as an absolute contract, although in a distinct part of the deed or instrument 
there is a proviso defeating or qualifying it under certain circumstances ; such a 
proviso is in the nature of a defeasance, ami must be set up, if the facts permit it, by 
the other side. Sometimes the covenant or clause, although it docs not contain the 
exception or proviso, refers to it by such words as “except as hereinafter excepted,” 
and in this case the exception or proviso should be stated or referred to in the state
ment of claim, for rerha relata inesse videntur ( Vavasour v. Ormrod, 6 B. k C. 430). 
These rules, however, have lost most of their importance under the present system of 
pleading.

In many cases the cause of action only arises u|»on the performance of certain 
conditions, or the lapse of a certain time, or the happening of certain events. In cases 
of this kind, it was formerly necessary that the declaration should contain an averment 
that such conditions had been performed, or that such time had elapsed, or that such 
events had happened ; but now an averment of performance or occurrence of all 
conditions precedent necessary for the plaintiff’s case is implied in the pleading 
without any express statement to that effect (Ord. XIX., r. 14 ; post, p, 157). 
In cases, however, where such conditions precedent have not been fulfilled, and 
the plaintiff relies on any matter of excuse for their non-fulfilment, it is still proper 
for him to aver such matter of excuse specifically in his statement of claim. (See 
post, p. 157.)

In actions for breaches of contract, the mode of alleging the breach will depend on 
the terms and effect of the contract as appearing in the statement of claim. Where 
the terms of the contract are stated, the breach should, in general, be stated in the 
words of the contract either negatively or affirmatively, according to whether the 
contract is affirmative or negative, or in words co-extensive with the effect and 
meaning of it. Where the effect only of the contract is stated, the breach should be 
alleged in words co-extensive therewith. In either case particulars of the breach 
should be given. (See the forms in App. C., Sect. V.)

If a general statement of the breach in the words of the contract is followed in the 
same sentence by any expressions of details or of particular acts, or by the words 
“ but on the contrary thereof,” or even “ but,” the effect will be to destroy the 
generality of the preceding words, and to limit the breach to what follows them. (See, 
per Willes. J„ Carpenter v. Parker, 3 C. B. N. 8. 206, 243.) Thus, where the covenant 
was to use a farm in a husbandlike manner, and the breach assigned was that the
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daims arise. The claims at the conclusion of the statement of claim should 
show clearly what the alternatives are, and each alternative after the

defendant had not used the farm in a husbandlike manner, but, on the contrary, had 
committed umnte, it was held that no misconduct could be shown which did not 
amount to waste (Harr in v. Mantis, 8 T. It. 307). In cases of this kind, any 
expressions of details or of particular acts may be charged cumulatively by using the 
word “and,” if it is not intended to limit the general breach previously stated. (See 
Byrd v. Ann*, » Uh. D. 781 ; 7 Ch. D. 284 ; 47 L. .1. Ch. 1 ; Collette v. Hoods, 7 Ch. D. 
812 ; 47 L. J. Ch. 870, as to the effect of particular allegations in narrowing general 
allegations.) But in all cases particulars of the particular breach or breaches relied on 
must be given in or referred to in and delivered with the statement of claim.

If the covenant or promise is in the alternative or disjunctive, the breach must 
allege that the defendant did not do either the one act or the other (Lsyh v. Lillis, 6 
H. iV N. 165; 30 L. J. Ex. 25).

The assignment of the breach may assume whatever is implied by law, as the 
continuance of an existing state of things. (See ants, p. it.)

If the covenant or agreement, as alleged in the statement of claim, contains any 
exception or proviso, it will be necessary to qualify the breach accordingly ; as, where 
there is a covenant to repair premises, except damage by tire, it must appear that the 
defendant failed to repair other damage than damage by tire, and where the covenant 
is to repair a fence, except on the west side thereof, the breach should show that the 
want of repair was in other parts of the fence than on the west side (Com. Dig. 
Pleader (C.), 47).

Under the former system of pleading such statements in the plaintiff's declaration 
as were introductory only were known by the name of “inducement.” In actions on 
contracts this term was applicable to those prefatory averments as to the relative 
positions or rights, &c., of the parties which preceded the statement of the contract, 
and were inserted for the purpose of explaining its meaning (Bullen A Leake, 3rd cd., 
pp. 8, 436). In actions for wrongs, the term “inducement” was applied, not only to 
such prefatory and explanatory statements as above mentioned, but also to such 
statements of the facts constituting the right claimed by the plaintiff as preceded 
either in actual or in logical order, the statement of the wrongful act complained of, 
as, for instance, the statement of the plaintiff’s property in actions for trespass to land 
or goes Is. (See Bullen & Leake, 3rd ed., pp. 7, 466, 638.) Under the present rules, 
such prefatory statements should only be made where they are really necessary in 
order to explain the statement of the cause of action or the claim of damages, so as to 
be in some sense “ material facts ” in the case. (See ante, p. 5.) Thus, although the 
forms of statements of claim in Api>cndixC. (unlike the forms which were in use under 
the repealed Hides of 1875) contain no prefatory statement as to the trade or profession 
or place of residence of the parties, it is in some cases proper and material that those 
facts should be stated by way of inducement.

It is, in general, unnecessary, under the present rules, to state the description or 
place of abode of the parties in the statement of claim, and this should only be done 
where such statements are material to the cause of action or to the damages claimed. 
(See ante, p. 5.)

As to statements with respect to the character in which the parties sue or are 
sued, see ante, p. 44.

By Ord. XX., r. 4, “ Whenever a statement of claim is delivered, the plaintiff may 
therein alter, modify, or extend his claim without any amendment of the indorsement 
of the writ.” This rule is held not to apply to cases where the statement of claim is 
merely filed under Ord. XIX., r. 10, cited ants, p. 14. (See Gee v. Jisll, 35 Uh. D. 161 ; 
King don v. Kirk, 37 Oh. D. 141 ; Jamaica Hail. Co. v. Colonial Jtank, [1305] 1 Ch 
677, 6VO.) It does not authorise the plaintiff to insert in the statement of claim 
claims wholly different in their nature from those appearing on the indorsement of the 
writ (lb.). And it seems that such claims, if added by the plaintiff in the statement of
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first mill/ be. iiitrodioed by the word* “ in tlio alternative,” or “ alternatively,” 
ne, for in*lance—

The plaintiffs, .1. /I. and I'. D., claim, &c. i 
The plaintiff, ('. />., in the alternative claims, &c. ; 

or, The plaintiff claims against the defendant 0. //., &c.
In the alternative, the plaintiff claims against the defendant, 1. A'., <fcc.]

Haim without leave, might be struck out on this ground. (Sec United Telephone Co. v. 
Tosher, W. N. 1 *88, l>. 222.) For the rules as to change of parties, see ante, pp. 80 et set/.

Ity Ord. XX.. r. 7, “Where the plaintiff seeks relief in respect of several distinct 
claims or causes of complaint founded upon separate and distinct grounds, they shall 
he stated, as far as may be, separately and distinctly. And the same rule shall apply 
where the defendant relies upon several distinct grounds of defence, set-off. or counter
claim founded upon separate and distinct facts." Hut the mere fact that several 
different kinds of relief are claimed in the conclusion of the statement of claim, does 
not make it necessary to distribute the facts stated in the body of the pleading so as to 
show which of them support each head of the relief claimed ( Wot son v. Hotrhins, 21 
W. R. 884).

If alternative cases are alleged, the facts ought to be stated so as to show on what 
facts each alternative ground of claim is founded (Dari/ v. Garrett, 7 Ch. D. 478, 481) ; 
47 L. J. Ch. 218).

Joinder of causes of action. ^ —The joinder of causes of action is dealt with by 
Ord. XVIII. A cause of action against one defendant cannot be joined with a cause 
of action against another defendant, which is wholly distinct, and does not arise out of 
the same transaction. (See Ord. XVI., r. 1, cited ante, p. 21.)

Ity Ord. XV111., r. 1, “ Subject to the following rules of this Order, the plaintiff may 
unite in the same action several causes of action, but if it appear to the Court or a judge 
that any such causes of action cannot be conveniently tried or disposed of together, the 
Court or judge may order separate trials of any of such causes of action to be had, or 
may make such other order ns may be necessary or expedient for the separate disposal 
thereof.” (See the other rules of Ord. XVIII., below cited.)

Under this rule a plaintiff may allege alternative and inconsistent claims against the 
defendant, and may ask for different relief in respect of each alternative (Hat/ot v. 
Boston, 7 Ch. I). 1 : 37 L. T. 3<i9).

Where the plaintiff has several distinct claims or causes of action against the 
defendant, founded upon separate and distinct grounds, they should be stated, as far 
as may l>e, separately and distinctly (Ord. XX., r. 7, supra).

If causes of action which cannot be conveniently tried or disposed of together are 
joined in the same action, the causes of action so joined may be ordered to lie tried or 
disposed of separately, under the provisions to that effect contained in Ord. XVIII., 
r. 1. above cited, or in some cases an order may be made, on the application of the 
defendant, under Ord. XVIII., rr. 8 and 9 (cited post. p. 54), confining the action to such 
of the causes of action as can conveniently be disposed of together, and excluding other 
claims. (See liotjot v. Easton, supra ; United Telephone Co. v. Tosher, W. N. 1888) 
p. 222 ; 59 L. T. 852 : and the observations on Ord. XVIII., rr. 8, 9, post, p. 54.)

By Ord. XVIII., r. 2, it is provided that *• No cause of action shall, unless by leave of 
the Court or a judge, be joined with an action for the recovery of land, except claims 
in respect of mesne profits or arrears of rent or double value in respect of the premises 
claimed, or any part thereof, and damages for breach of any contract under which the 
same or any part thereof are held, or for any wrong or injury to the premises claimed.” 
But this rule contains provisoes to the effect that in actions for foreclosure or 
redemption an order for delivery of the possession of the mortgaged property may bo 
asked for and obtained, and that “ such an action for foreclosure or redemption and 
for such delivery of possession shall not be deemed an action for the recovery of land” 
within the meaning of the rules.
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'i’lie last-cited rule, though primarily applicable to claims by plaintiffs, is also 
applicable to counterclaims (Compton v. Preston, 21 ( 'll. I>. 1IW; 51 L. J. C'li. 080; 
Chirk v. limy, Ml Vh. 1». 00; 55 I,. .1, Vh. 110).

Where it is sought to join with a claim for the recovery of laud any causes of action 
other than those which by the terms of the above rule are allowed to be so joined, the 
plaintiff should apply e.r porto to a Master at Chambers for leave to do so. Any such 

ion should be made before the writ joining the claims is issued, or the counter
claim joining the claims delivered (2 Chi tty's Practice, 14th cd., p. 12<>7). But, under 
special circumstances, the application may be made, and the leave granted, at a later 
stage, where there has been sullieicnt reason for not making it earlier (Munijraro v. 
Store/!*, W. N. 1881, p. 1 (13, explaining Pilcher v. Hint*, 11 Ch. 1). 905 ; 48 L. .1. Cli. 
587 ; Hunt v. Pen* ho in, 28 Sol. Journ. 258 ; Will mutt v. Freehold lionne, ^'c. Co., ol 
L. T. 552; Ruthhrookc v. Farley, 52 L. T. 572 ; Chirk v. Wray, *upro), and in that 
case it, should be made by summons.

In general, leave for such joinder of other causes of action in actions for the recovery 
of land will only be granted where the different causes of action are connected with 
each other and can conveniently be tried and disposed of together. (See, for instance. 
Cook v. Cock morrh, 2 Ch. I». 1 i 1 ; 45 L. .1. C. P. 5U4 ; Hitching v. A itching, 24 W. 11. 
•MU ; Sutcliffe V. Wool. 58 L. .1. cil. 970; Don ni* v. Crom//ton, W. N. 1882, p. 121.) It 
is not necessary to obtain leave in order to add to a claim for the possession of land, 
other claims for relief which depend on the plaintiff's title to the land, and are merely 
part of the “machinery” for enforcing the claim to the land. Thus, a claim for a 
receiver, or an injunction, or a declaration of title as to the land, may properly be 
joined without leave to a claim for such possession (Oledhill v. Hunter, 14 Cli. 1>. 
495 ; 49 L. .1. Ch. 833 ; Allen v. Ken net, 21 W. It. 845 ; Ho nitty v. Kenealy, lb. 918 ; 
Kent rick v. Robert*, 30 W. 11.365 ; Ready. Wotton, [1893] 2Ch. 171 ; 62L.J. Ch. 481).

An action brought merely to obtain a declaration of title to land without claiming 
possession is not an action for the recovery of land within the meaning of the rule. 
(See (rledhill v. Hooter, mi pro.)

If causes of action, other than those specified in the last-cited rule, are joined 
with a claim for the recovery of land without leave being obtained for that purpose, 
the defendant may apply to have the proceedings set aside or amended (Hunt v. 
Wornfold, [189(1] 2 Ch. 224 ; 05 L. -J. Ch. 548). In a case where such misjoinder was 
pleaded in the defence, an application before trial to strike out such defence as 
embarrassing was refused ( Will molt v. Freehold House, ,ÿc. Co., 51 L. T. 532) ; whilst, 
in another case it was held that such an objection should not lx! reserved until the 
trial, though expressly pleaded in the defence (In re JJerbon, 58 L. T. 519). The 
proper course is to apply by summons at chambers at the earliest practicable time to 
have the misjoinder rectified, although the provisions of Ord. LXX., r. 2, forbidding 
applications in respect of irregularity after the taking of a fresh step in the action with 
a knowledge of the irregularity would appear not to apply. (See Hunt v. Wo enfold, 
nupra.)

By Ord. XVIII., r. 3, “ Claims by a trustee in bankruptcy as such, shall not, unless 
by leave of the Court or a judge, be joined with any claim by him in any other 
capacity.” (Secpont, p. loi.)

By Ord. XVI11., r. 4, “Claims by or against husband and wife may be joined with 
claims by or against either of them separately.” (See po*t, p. 180.)

By Ord. XVIII., r. 6, “ Claims by or against an executor or administrator ns such 
may be joined with claims by or against him personally, provided the last-mentioned 
claims arc alleged to arise with reference to the estate in respect of which the plaintiff 
or defendant sues or is sued as executor or administrator.” (See pont, p. 166.)

As to the allegations referred to in this rule, see Darin v. Saintnbury, 1 Times Rep. 
538, where leave was given to amend the indorsement of a writ by joining claims 
under the rule.

Except in the cases expressly provided for by this rule, claims by or against executors 
or administrators as such cannot be joined with claims by or against them personally 
(See Macdonald v. Carlngton, 4 C. V. 1>. 28 : 48 L. .1. C. P. 179.)

42
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By Onl. XVIII., v. 6, Claims by plaintiffs jointly may Ik; joined with claims by 
them or any of them separately against the same defendant.” (See D'ffornins gee v. 
dreg, 10 Q. It. I). 13 : AO L. J . Q. It. 192.)

By Old. XVI11., r. 7, “ The last three preceding rules [that is, Unies 4, 5,and f>, above 
cited] shall be subject to Unies 1, 8, and 9 of this Order.”

By Ord. XVIII., r. 8, “ Any defendant alleging that the plaintiff has united in the 
same action several causes of action which cannot be conveniently disposed of together, 
may at any time apply to the Court or a judge for an order confining the action to such 
of the causes of action as may l»e conveniently disposed of together.'*

By Ord. XVI11 . r. 9, “ If, on the hearing of such application as in the last preceding 
rule mentioned, it shall appear to the Court or a judge that the causes of action are 
such as cannot all be conveniently disposed of together, the Court or judge may order 
any of such causes of action to lie excluded, and consequential amendments to lie made, 
and may make such order as to costs as may lx* just.”

In cases where there has been a misjoinder of claims in violation of the rules, the 
defendant may apply to have the indorsement of writ or the statement of claim, if 
any, set aside or amended by striking out some of the claims so as to confine the 
action to such of the claims as can properly be joined. Any such application should 
be made by summons at chambers, and at the earliest practicable stage. (See ante, 
V- »»•)

The claim of debt or damages, j—The claim for debt or damages should be sufficient 
to cover the largest amount of debt or damages likely to be recovered, for the plaintiff, 
in the absence of amendment, cannot recover more than the amount claimed ( Wyatt 
v. Ilosherrille Garden* do., 2 Times Hep. 282 ; and see f'/irreley v. Marri*, 2 W. HI, 
1,'hiO). An amendment, however, in this respect may be allowed even after verdict 
(Ord. XXVIII., r. 1, cited ante, p. 11 ; Wyatt v. Ilosherrille Garden* Co., supra ; The 
Dictator, [1802] 1\ til ; (il L. J. P. til ; Modéra v. Madera, 10 Times Hep. til).

Where a particular sum is specified as the amount churned, it is usually treated as 
meaning any amount which the plaintiff can prove, not exceeding the sum specified.

The amount thus specified in the statement of claim is not restricted by the amount 
(if any) in lorsed upon the writ as the amount claimed. (See Ord. XX., r. 4, cited 
ante, p. 51.)

Where the claim is for unliquidated damages, it is not now necessary, though it is 
usual and advisable, to specify the amount claimed. (See R. S. ('., 1883, App. C., 
Sect. VI., No. 12 : Sect. VII., No. 2.)

It must Ik* remembered that the damages in respect of any continuing cause of 
action are now to be assessed down to the time of the assessment (Ord. XXXVI., 
r. 58, cited post, p. Bfi).

Where the plaintiff’s claim is for a debt or liquidated demand, and can be ascer
tained exactly, it is better, even where the statement of claim is not specially indorsed, 
to claim only the precise amount. (Sec Ord. XXVI., r. 1 ; and see Treherne v. 
Gardner, 8 K. k B. 101 ; 26 L. J. Q. B. 859.)

As to claiming interest, see past, p. 209.
Damages ]—Damages are distinguished in law as general and special damages : the 

former being the necessary and immediate loss occasioned by the injurious act of the 
defendant ; the latter comprising the loss which actually followed under the social 
circumstances of the case as its natural and proximate consequence beyond its necessary 
and immediate effect. This distinction leads to the following rule : that if special 
damage is intended to be claimed, it must be stated with particularity ; but general 
damage requires no particular mention ; and is covered by the general claim of 
damages. (See R. S. ('., 1883, App. Sect. V., No. 10; Sect. VI., Nos. 1, 7, 14, 15; 
ami see Hoar man v. Xash, 9 B. k C. 145, 152 ; Moon v. llaphael, 2 Bing. N. C. 310, 315 ; 
('ranch v. G. X. 11 g. Co., 11 Ex. 742 ; 25 L. J. Ex. 137 ; ltatcliffe v. Kraus, [1892] 
2 (). B. 084, SIS ; 61 L.J. Q. B. 616.)

Where the act of the defendant complained of is in itself a legal injury to the 
plaintiff, as a breach of contract or a trespass, the law always implies general damage, 
at least, to a nominal amount (Marzetti v. Williams, 1 B. k Aid. 415 ; /lean mont v.
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(irrathrad, 2 C. B. 494 ; Sandert v. Stuart, 1 C. 1*. D. 326 ; 45 L. J. O. F. 682 ; Jouet 
v. Hough, 5 Ex. D. 115 ; 49 L. J. Ex. 211 ; ltaynrr v. Condor, [1895] 2 Q. B. 289 ; 64 
L. J. Q. B. 540). The expression “ special damage ” is also used in a somewhat different 
sense to denote the actual low which is required to be proved in order to give a right 
of action in those cases where the act complained of is not in itself a legal wrong. 
The special damage, as it is said, is, in such cases, the gist of the action (Rateli(fe v 
Kraut, supra) ; and is not necessarily or always other than general damage as defined 
al*ovc (/A.). Thus, where words were published reflecting injuriously upon a business 
carriesl on by the plaintiff, but not upon the character of the plaintiff himself, it was 
held that proof of a general loss of business, as distinct from proof of the loss of 
particular customers, was sufficient to support the action (/A.). Such special or actual 
damage forms a material part of the cause of action, and should be specifically alleged 
in the pleading. So, too, where damage l»eyond general or ordinary damage has been 
sustained giving rise to a claim in respect of special damage as first above described 
(tupra, p. 54), such damage must l>c distinctly stated in the pleading.

The object of stating such last-mentioned s|iecial damage is to give notice to the 
defendant of the nature and extent of the claim made against him, and of the particular 
facts by which it is to be supported, so as to enable him to come to trial prepared with 
evidence to meet it. The charge of general damage is sufficiently notified in the state
ment of the injury, which imports all its necessary ami immediate effects (Smith v. 
Thom at, 2 Bing. N. C. 372, 380). but special damage must be stated with sufficient 
particularity to inform the defendant what the plaintiff intends to prove, and the 
plaintiff is not allowed to give evidence of any special damage which is not sufficiently 
stated. (See 1 Wins. Haund., 1871 ed., p. 321, n. (5); Hartley v. Herring, 8 T. It. 130 ; 
Crouch v. (/. A. lly. Co., tupra.) Thus, in an action by a trad'-«rcan for defamation, 
whereby several customers left him, he cannot prove as damage that any particular 
customer has left him unless the customer be named in the statement of claim ( Browning 
v. Aewmau, 1 titr. 666 ; Fleming v. Bank of yew Zealand, [1900] A. C. 577, 578,587) ; 
and in an act ion by a woman for defamation, an allegation that she thereby lost several 
suitors is insufficient to admit evidence of any particular suitor having deserted her 
(Hartley v. Herring, 8 T. 11. 130, 132) ; ami under an allegation of special damage by 
a loss of the plaintiff’s lodgers, he was not allowed to prove the loss of a particular 
lodger ( U'r*tu>od v. Cow ne, 1 Stark. 172). A general loss of business or custom may, 
however, be alleges 1 and proved without having recourse to particular instances [Bote 
v. Croret, 5 M. k (1. 613 ; Front v. Harriet, 1 H. A N. 251 ; 26 L. J. Ex. 31 ; Biding v. 
Smith, 1 Ex. D. 91 ; 45 L. J. Ex. 281 ; Batcliffe v. Front, [1892] 2 Q. B. 524 ; 61 L. J. 
Q. B. 535).

The circumstances under which an injury was committed, where they are material 
to the ascertainment of the nature and extent of the injury, may in general be stated 
and proved in order to aggravate ami enhance the damages (Millington v. Loving, 
6 Q. B. I). 190 ; 60 L. J. Q. B. 214 ; ante, p. 6 ; and see Aewmau v. Smith, 1 Salk. 
612 ; Dix v. Brooket, 1 Ntr. 61).

Thus, in an action of trespass for entering the plaintiff’s house, the plaintiff may 
allege that the defendant did it under a false charge that the plaintiff had stolen goods 
therein (Bracegirdle v. Orford, 2 M. he S. 77) ; and the jury may take all the circum
stances into their consideration in assessing the amount of damages (Merest v. Harrey, 
6 Taunt. 442 ; and see Wilton v. Hicks, 26 L. J. Ex. 242 ; Kmhlen v. Myert, 6 H. & N. 
54 ; 30 L. J. Ex. 71 ; Bell v. Mid. By. Co., 10 C. B. N. S. 287 ; 30 L. J. C. P. 273).

There appears to be a distinction between actions of tort and of contract in this 
respect ; in the latter, in general, no <lamages more than nominal can be recovered that 
are not capable of being specifically stated and appreciated, except in the case of a 
breach of a contract to marry, where the injury to the plaintiff's feelings may also be 
taken into account (Hamlin v. (J. A. By. Co., 1 H. k N. -.08 ; 26 L. J. Ex. 20 ; Frost 
v. Knight, L. K. 7 Ex. Ill, 116 ; 41 L. J. Ex. 81 ; Smith v. Woodjine, 1 C B. N. S. 
660 ; Berry v. Da Cotta, L. It. 1 C. P. 331 ; 35 L. J. C. P. 191 ; and see Kmhlen v. 
Myert, tupra ; Millington v. Luring, tupra).

It has also been held that in an action for wrongful dismissal the jury in assessing
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the tin mages may take into account the fact that the defendant unsigned false grounds 
in justification of the dismissal (Mate v. Jon ft, 25 Q. 1$. D. 107 ; 59 L. J. Q. It. 542).

When the injury, whether a tort or a breach of contract, has, as a natural and 
proximate consequence, caused the plaintiff to incur or become liable for expenses, 
they should be stated as special damage. (Sec U. S. C., 1885, App. C., Sect. V., No. 8 ; 
Sect. IV., Nos. 8, 6,15.) it should be stated that the plaintiff has paid the money 
when that is the case (see U. S. C., 1885, App. C., Sect. V., No.8), but a liability to pay 
is, in general, sufficient to entitle the plaintiff to recover for expenses or charges which 
arc properly specified (Richardson v. Chasen, 10 Q. It. 756 ; Spark v. Jfetlop, 1 E.k E. 
563 ; 28 L..I. i). It. 107 ; Hun dal! v. Ra/ter, E. It. Ac E. 84 ; 27 L. J. Q. It. 266 ; Mint/ 
v. Irvine, 6 H. Ac N. 512 ; 30 L. .1. Ex. 78).

If the plaintiff fails in proving the special damage alleged, lie may still resort to and 
recover his general damages (Smith v. Thomas, 2 Bing. N. C. 572, 580).

In an action for defamation, the plaintiff was held entitled to prove and recover for 
a general loss of trade, though the declaration also alleged a loss of particular customers 
which he failed to prove (Evans v. Harries, 1 H. Ac N. 251 ; 26 L. J. Ex. 31 ; Riding 
v. Smith, supra ; Rateliffe v. Evans, supra),

In some cases damages may properly be estimated upon the principle that if one of 
the parties to a contract docs not perform his part of it, the other may perform it for 
him as reasonably near ns may be, and may claim from him ns damage the reasonable 
expense of so doing {Lc Blanche v. A. .v If, ir. Ry, Co., 1 C. P. D, 286,818 : 15 L# J. 
V. P. 521 ; Prehn v. Royal Hank of Liverpool. L. It. 5 Ex. 92 ; 39 L. J. Ex. 41 ; and 
sec llinde v. Liddell, L. It. 10 Q. It. 265 ; 44 L. J. (j. It. 105, cited post, p. 279). Itut 
the general rule with respect to the measure of damages in actions for breach of con
tract seems to be that the plaintiff (subject to the rules mentioned below as to remote
ness) is entitled to recover as damages the pecuniary amount of the difference between 
the position of the plaintiff upon the breach of the contract ami that: which he would 
have been if the contract had been performed, so that the cost of performance cannot 
in all cases be deemed a correct measure of damages ( Wig tell v. School for Illind, 
8 Q. 11. D.-857, 364 ; 51 L. J. Q. 11. 330 ; Robinson v. Harman, 1 Ex. 855).

Damages may be claimed and assessed for prospective loss which it is reasonably 
certain will occur by reason of the cause of action (2 Wins. Sauiul., 1871 cd., p. 496 ; 
Hod soil v. Stallehrau, 11 \. k E. 301 ; Phillips v. L. If S. II. lty. Co., 5 Q. 11. 1). 78 ; 
49 L. J. Q. 1$. 233 ; Lambkin v. S. E. lty. Co., 5 App. Cas. 352) ; but not if such future 
damage constitutes itself a new cause of action (sec the cases below cited).

Damages, whether existing or prospective, resulting from one and the same cause of 
action, can only be assessed and recovered once for all (Gibb* v. Cruikshank, L. II. 
8 C. P. 454 : 42 L. J. C. P. 273 ; Jlrunsden v. Humphrey, 14 Q. It. D. 141 ; 53 L. J. 
Q. 11. 476 ; Parley Main Co. v. Mitchell, 11 App. Cas. 127, 132, 144 ; 55 L. J. Q. It. 529).

In the case of a continuing cause of action, such as a breach of covenant by an 
apprentice to serve his master, or a breach of covenant to keep premises in repair, or a 
continuing trespass, damages are recoverable only to the time of their assessment, the 
continuation of the breach or injury forming a new cause for which a fresh action may 
lie brought. (Sec Horn v. Chandler, 1 Mod. 271 ; Coward v. Gregory, L. It. 2 C. P* 
153 ; 36 L. J. C. P. 1 ; Crumble v, Wallsend Local Hoard, [1891] 1 Q. It. 603 ; and 
see Holmes v. Wilson, 10 A. & E. 503; Jfoieyrr v. Cook, 4 C. It. 236; and the rule 
next cited.)

lty Ord. XXXV1., r. 68, “ Where damages are to be assessed in respect of any con
tinuing cause of action, they shall be assessed down to the time of the assessment.” 
A continuous cause of action is one which arises from the repetition of acts or omis
sions. (See Hole v. Chard Union, [1894] 1 Oh. 293; 63 L. J. Cli. 469; Crumble v. 
II’allsend Local Hoard, supra.)

Damage which is too remote from the injurious net to be connected with it as a 
natural and proximate consequence cannot be recovered, even though expressly claimed 
ns special damage (Hoey v. Felton, 11 C. It. N. S. 142 ; 31 L. J. C. P. 105 ; Snecsby v. 
Une. If Y. lty. Co., 1 <j. B. D. 42 ; McMahon v. Field, 7 Q. 11. D. 691 ; 60 L. J. Ex. 
552 : The Argentina, 14 App. Cas. 519 : The City of Lincoln, 15 P. D. 15).

C.C
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The damages recoverable in an action for breach of contract may include not only 
such consequences ns may be considered as arising naturally, i.e. according to the usual 
course of things, from the breach itself, but such also as may reasonably be supposed 
to have been in the contemplation of the parties, at the time when they made the 
contract, ns the probable result of the breach of it. (Sec Horne v. Mid. lly. Co., L. It. 
H C. P. 131, 137 ; 42 L. J. 0. 1'. 59 ; Hadley v. Da rend ale, 9 Ex. 341 ; 23 L. J. Ex. 
179; Sunder* v. Stuart, 1 C. P. b. 32(1 ; 45 L. J. C. P. <182; Hydraulic, A'c. Co. v. 
Me 11a file, 4 Q. It. D. (170 ; 27 W. It. 221 : Gribert-lloryniss v. Xugent, 15 Q. It. I). 85 ; 
54 L. .1. Q. It. 511 ; Schalzc v. G. K. lly. Co.. IV Q. It. P. 80 ; 5(1 L. J. Q. B. 442 ; 
Hammond v. Dusxey, 20 (J. It. 1». 79; 57 L .1. Q. It. 58 ; liaient rap v. (Irryory, [18V5]
I Q. B. 5(11 ; Mowbray v. Merry weather, [1895] 2 Q. It. (110 ; A (jin g v, (i, II. Colliery 
Co., [1899] 1 Q. It. 413 ; (18 L. J. Q. B. 312.)

In some cases notice to the defendant of the facts out of which such last-mentioned 
damages have arisen will l>c material as showing that the results which have happened 
were within the contemplation of the parties at the time of the contract {lb.). Mere 
notice, however, of the special circumstances will not in itself render the party breaking 
the contract liable for the special consequences of the breach of contract, unless it 
appears or can be inferred that the contract was made upon the basis of those circum
stances (//e/vic v. Mid. lly. Co.. xu pro ; Grèhert-llory ni** v. Nagent, en pro ; Hydraulic, 
Ac. Co. v. Mr Ha (fie, supra ; Jlostock v. Xieholson, [1904] 1 K. B. 725; 73 L. J. K. B. 524). 
In pleading in such eases, it is advisable to allege the fact of such notice (see Old. XIX., 
rr. 4, 23, cited ante, pp. 5, 9 ; and see pout, p. 14(1). and to state that the contract sued 
upon was made upon the basis of the circumstances of which notice was given.

Matter which would constitute a distinct cause of action is not ordinarily available 
unless pleaded as such. If, however, such matter is also evidence in support of the 
claim sued for, it may, in general, lie proved at the trial without being pleaded. (See 
Millington v. luring, (1 Q. It. 1). P.mi ; 50 L. J. <). B. 214 ; and the cases next cited.) 
Thus, it has been held that, in an action for defamation, suliscqucnt libels published by 
the defendant of the plaintiff arc admissible in evidence to prove the malicious motive 
of the defendant, in order to aggravate the damages for the libel complained of, and 
cannot Ikj excluded on the ground that they may disclose distinct causes of action 
(Pea non v. Lem ait re, 5 M. Si (4. 700 ; Darby v. Oakley. 1 H. & N. 1 ; and sec 
Hemming* v. Hasson, E. B. A: K. 31(1 ; 27 !.. J. Q. B. 252).

Where the cause of action is for a wrong, and two or more defendants arc fourni 
jointly liable therefor in the action, a question may arise ns to whether there may be 
verdicts and judgments for different amounts against the different defendants so found 
liable. In one case in which the point arose no decision was arrived at (Gregory v. 
Cotterell, 1 E. Si B. 3(50; 22 L. J. <). B. 217). In other cases separate assessments of 
damage were under the circumstances of those cases held to Ik.* legitimate (He y don't Case,
II Hep. 5(1 ; Player v. Warn, Cro. Cars. 54 ; and see limit h v. Drisroe, 2 Q. B. D. 490 ; 
O'Keefe v. Wahh, (1903} 2 Ir. Hep. 081. 730). Whilst the view that where several 
have so conducted themselves as to be jointly liable for a wrong each must be held 
responsible for the whole injury sustained by the plaintiff, is held in other cases to be 
correct. (See A nsten v. Will ward, Cro. Eli*. 800 ; Clark v. Xewsam, 1 Ex. 131, 140 ; 
10 !.. J. Ex. 29(1 ; Dawson v. McClelland, (1899) 2 lr. Hep. 48(5.) It is suggested that 
the better opinion is, that where the circumstances are such that damages for the 
wrong done may be given, beyond the pecuniary loss suffered by the plaintiff, then if 
there are circumstances of aggravation as against some one or more of the defendants, 
and not ns against others, there may be separate assessments of damage followed by 
separate judgments (see cases cited above, ami Ord. XVI., rr. 4, 5), and that if, as 
would usually be the case, the plaintiff consents to this course it is not open to objection, 
and further that where the wrong complained of is caused by a series of acts, it may be 
that there nmy be separate assessments when the parts taken by the various defendants 
have so varied as to make a distinction in the damages appear just. (See O'Keefe v. 
Walsh, supra.')

As to treble damages for jKmnd-brench, under the 2 W. & M. boss. 1, e. 5, see 
po*t, p. 383.



58 STATKMKNTS OF CLAIM.

As to liquidated damages, see post, p. 211.
Relief other than damages or payment of debt.]—“ The High ('unit of Justice ami 

the Court of Appeal respectively, in the exercise of the jurisdiction vested in them by 
this Act in every cause or matter pending before them respectively, shall have power 
to grant, and shall grant, either absolutely or on such reasonable terms and conditions 
ns to them shall seem just, all such remedies whatsoever as any of the parties thereto 
may appear to lie entitled to in respect of any and every legal or equitable claim 
properly brought forward by them respectively in such cause or matter ; so that, as far 
ns possible, all matters so in controversy between the said parties respectively may be 
completely and finally determined, and all multiplicity of legal proeecdings concerning 
any of such matters avoided.” (Jud. Act, 1873, s. 21 (7); see also the other sub
sections of s. 21 and s. 25 of the same Act.)

The remedy or relief which is sought in the action should, in general, be expressly 
claimed both on the writ and in the statement of claim, whether it be damages, the 
appointment of a receiver, a mandamus, an injunction, or specific performance of a 
contract, or whatever else it may lie (Ord. II., r. I ; Ord. XIX., r. 2 ; Ord. XX., r. 6).

If the claim for a mandamus or injunction, or the appointment of a receiver, is a 
substantive part of the relief for the obtaining of which the action is brought, the 
indorsement upon the writ ought to show such claim ; but if the necessity therefor 
arises incidentally in the course of the action, the required relief will be granted 
though not claimed upon the writ. (See Colehourne v. ('\dehonrne, 1 Ch. D. 690 ; 
45 L J. Ch. 749.)

If the defendant, by way of counterclaim, seeks relief which the Chancery Division 
alone has the requisite machinery to administer (#*.«/., where specific performance is 
sought), this may afford good reason for an order to transfer the whole action to the 
Chancery Division (Holloway v. York, 2 Ex. D. 333; //illman v. Mayhew, 1 Ex. D. 
132 ; 45 L. J. Ex. 331 : London Land Co. v. Harr in, 13 Q. B, D. 540 ; 53 L. J. Q. B. 
636) ; but a defendant in such a ease is not entitled as of course to such an order (Storey 
V. IIaddle, l I». B. I'.S8», 180).

As to injunctions and mandamus, see further, />o*t, pp. 197, 312, 428.
Venue or place of trial.]—The venue or place of trial is now, in all cases, fixed by 

an order, and is no longer referred to in the statement of claim. (See Ord. XXXVI., r. 1, 
ns amended July, 19U2.)

Time for delivery of statement of claim.]—The time for delivering the statement of 
claim is usually limited by the order giving leave to deliver it. If no time is so 
limited, the time is twenty-one days from the date of the order (Ord. XX., r. 1 (e), 
cited ante, p. 42).

A plaintiff cannot deliver a statement of claim during a stay of proceedings obtained 
by the defendant. (See 1 Chit. Prac., 14th ed., p. 289 ; ante, p. 19.)

By Ord. XXVII .. r. 1,“ If the plaintiff, being bound to deliver a statement of claim* 
does not deliver the same within the time allowed for that purpose, the defendant may, 
at the expiration of that time, apply to the Court or a judge to dismiss the action with 
costs for want of prosecution; and on the hearing of such ion the Court or
judge may, if no statement of claim shall have been delivered, order the action to be 
dismissed accordingly, or may make such other order on such terms as the Court or 
judge shall think just.”

It seems that a statement of claim delivered after time, while the action is still 
pending, though irregular, is nut a nullity. (See O'Connell v. O'Connell, L. 11.6 Ir. 
470.)

As to the time for delivering an amended statement of claim, sec Ord. XXVIII., 
rr. 2, 10 ; ante, pp. 14, 17.

As to the time for delivering a statement of claim after an order for security for 
costs lias been obtained and served, see Ord. LX IV., r. 6, cited ante, p. 18.

11
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Slaleinenl of Claim by a Plaintiff' who lull been ilesiribed in the Writ 
by a wrong Name (//).

Between A. D. (by whom the writ of summons 
was issued herein under the
name of K. II.)...................Plaintiff,

and
C. I).......................................................Defendant.

Statement of Claim, 
f Proof il it* in llu' ordinary form.']

Tin• I He lignin*/ a l/efendnnl trim litis been ile*rribetl in the Writ lug 
a wrong Maine (b).

Between A. II......................................................Plaintiff,
and

6'. I). sued as F. D. [or, against whom 
the writ ofsuminons was issued 
herein under the name of 
F. />.] ...................................Defendant.

Statement of Claim.
[ Proceed a* in the or dinar g form.']

A mended Slaleinenl of I 'laim (<■).

In the High Court of ’ " e, 19—. II. No.-------.
King’s Bench Division.

Writ issued the-------------, 19—.
Between .4. II.............................................Plaintiff,

and
C. !). ...........................................Defendant.

Amended Statement of Claim.
[//ere set out the slaleinenl of eliiiin as amended.]

(Signed) L. it. 
(Amended) L. il.

Delivered the------------- , 19—.
Amended and re-delivered the------------ , 19—. [If the amendment is

made wider an order for amendment, add, “ pursuant to the order of----- ,
dated the-------------, 19—.”]

See “ Miniumer” unto, p. 43. 
(f) Sec ante, p. 17.

79
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Statement of Claim hi) a surviving JoinI Contracter, the oilin' haring 
died hifm i' I hi' Commencement of the Arlimi(il).

Between A. II................................................Plaintiff,
and

('• II........................................ lKdendant.

Statement of Claim.
[^Proceed as in the ordinary form, except lluil tin' cause of action on the 

ronlracl must he shown to hair iicrrnril jointly to the /iliiinlif and lo the, 
deceased partner or jiinl-conlrnclee, the taller being descrihed as “ si net' 
deceased,” or, if the date of his death is known, ns haring “died on the
-------------. 11*—.” See a form in case of a snrririny /me hier, “ Partners,"
post, p. 2118.]

The like, by a snrririny Plaintiff, the other haring died after Writ 
issued CD.

Between A. II. and E. F.
and

C.I)..................

.Plaintiffs,

.Defendant.

Statement of Claim.
1. The writ of summons herein was sued out by the above-named A. It.

and the above-named E. F. The said E. F. died on the------------ , 1!)—,
and the above-named .1. II., the surviving plaintiff, to whom the cause of 
action hereinafter set forth has survived, c' ' against the defendant as 
follows :—

2, Ac. [Here slate the cause or causes of action, which, if joint, should he 
alleged lo hare accrued to the plaintiff anil the said E. A’.]

Against a snrririny Joint-t 'ontraclor, the other haring died either before 
or after the Commence meat of the Action (it).

[ The statement of claim may be in the ordinary form throughout, without 
any reference to the deceased. Hal, in general, it is heller lo state it accord
ing to the fuels, with a statement of the filet of the death of the deceased 
jetliner or joint-contractor, which may be adapted from that in the preceding 
form.]

(il) Sec '* limni/c of Jhieties,” ante, |i. ttl> : amt *• Another of the Poeticsmite, ]>. 11,

1
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Statement of Claim after chanye of /Mi lieu by death ami after an order 
giving bare In new /Mr tie* to carry oil the arlion.

Between A. II. ....................................................... I’laiutifT,
and

C. D............................................................Defendant,
by original action.

And between E. E. (executor of the said A. A'.)...Plaintiff, 
and

</. II. (trustee in the bankruptcy of the
said C. It.) ................................Defendant,

by order dated the------------- , l!l—.
Statement of Claim.

1. [Stale the c/ainye that ha* occurred and the inakiny of the order to 
carry mi.]

2. [State the fact* a* usual.]

Statements of Claim by or ayainsl Partners, dr., in the Maine of their 
Firm : see “ Partners," post, p. 2(17.

Henerai Form of Statement of Claim where one of sereral Defemtanis a/i/iear* 
to the H’/'iV and the others fail to a/i/iear, and suffer Judyinent by 
Default, and the Plaintiff proceeds with the Action ayainst the Defendant 
who has a/i/ieared (e).

Between A. It................................................. Plaintiff',
and

V. D., E. F., and O. H................... Defendants.

Statement of Claim 
against the defendant (I. It,

1. The writ of summons herein was sued out against all the above- 
named defendants, and the defendants C. D. and E. F. have not appeared 
to the said writ, and by reason thereof judgment herein has been entered 
against the said C. D. and E. F. that, &c. [here set forth the juilymenf), 
and thereupon the plaintiff, as against the defendant 0. If., who has 
appeared to the said writ, claims as follows :—

2, &c. [ Here state the claim in the ordinary form, showiny that the cause of 
action, if joint, accrued ayainst all the defendants.']

tty or against HusImmI and Wife : see “ Husband and Wife," 
/lost, pp. 194, 409.

(#*) Sec *• .\it hi her of the Partie*," ante, p. 44.
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Eg or against a Married Woman, where her Husband is not joined: 
see Ib.,post, pp. 184, 1V8, 409.

lii) an Infant: see “ Infant,"post, p. 197.

lii/ or against a Lunatic or Person of Unsound Mind : 
see “ Lunatics," post, p. 243.

llg a Person Suing on behalf of a Class (/ ).

Between A. H. g on behalf of himself and 
of all [other] the [copyholders
of the manor of------, or as the
case mag 6e])....................................Plaintiff,

and
C. D...................................................................Defendant.

Statement of Claim.

[ The bod g of the statement of claim must show that the other persons 
whom the plaintiff claims to represent in the action hare the same interest 
therein as himself, and the relief claimed should, in general, be stated to be 
claimed on their behalf as well as on his own, as, for instance, The plaintiff, 
on behalf of himself and of all [other] the [copyholders of the said 
manor, or, as the case mag he] claims, &c. (stating the relief claimed).]

Hg or against pjeculors or Administrators : see “ L'jecutors ami 
Administrators,"/tost, p. IOC.

Against Heirs and Devisees ; see “Heirs and Devisees,"post, p. 182.

Jig nr against a Trustee in Bankruplcg : see “ Dunkruptcg," 
post, pp. 99 et set/.

Eg or against Municipal Corporations: see “Corporation," post, p. 161.

(/) Sec unie, |i. 25.

4
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By a Trustee in Bankruptcy and a Solvent Partner of the Bankrupt : 
see “ Bankruptcy,"post, p. 103.

By or ayainst Sanitary Authorities, Poor Laic Guardians, and other 
Public Bodies inrorjmrated by Statute or Charter : see “ Corporation," 
post, p. 158.

By or ayainst County Councils and Burnt District Councils : see 
“Corporation"post, p. 158.

By or ayainst a Public Company : see “ Company," post, p. 151.

By or ayainst the Public Officer of a Banking Co-partnership, as nominal 
Plaintiff or Defendant : see “ Bunkers," post, p. 1)8.

By or ayainst a Foreign Public Company established under the Lairs of a 
Foreign Country: see “ Corporation," /m*t, p. 101.

By or ayainst a Foreign Sovereign : see “ Corporation,” post, p. 101.

By or ayainst an Incorporated Building Society ; see “ Societies," 
jiost, p. 301.

By or against the Trustees of a Friendly Society : see lb., post, p. 802.

By or ayainst the Trustees of a Traite Union : see 10., post, p. 304.

By or against other Associations or their Trustees, dec. : see lb.

By an Informer in a Qui tarn Adum : see “ Penal Statutes," post, p. 270.
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Statement* of Claim in Al lions for Recovery of Land, where a Person not 
aameil as a Refendant in the Writ has oblninrtl leave, to Refend : see 
“ Recovery of Lam!” jiost, p. 4117.

Statement of Claim in an Action removed by <'ertiorarifrom a County 
Court (g).

In the High Court of Justice, 19—. B. No.------ .
King’s Bench Division.

Between A. R..................................................Plaintiff,
and

C. D...................................................Defendant.
Removed from the County Court of------, holden at------, by writ of

certiorari dated the----- , 19— [»r, Commenced by plaint issued out of
the County Court of----- , holden at ------, and removed to the High
Court by writ of certiorari dated the------, 19—].

Statement of Claim.
[Proceed as in the ordinary form.']

The tike, in an Action removed by Certiorari from any other Inferior Court.

[Heading a* in the précédény form.]

The prefatory suggestion a* to the commencement and removal of the 
original proceedings may easily he framed from the suggestion in the preceding 
form, mutât is mutandis, as, for instance, in the case of an action removed by 
certiorari from the Mayor's Court, London.

Removed from the Mayor's Court, London, by writ of certiorari, 4c. 
[proceed as in the preceding form], or, in the case of an action removed by 
certiorari from the Court of Passage at Liverpool,

Removed from the Court of Passage of the city of Liverpool by writ of 
certiorari, 4 c. [continue as in the last preceding form].

(;/) Sec .11 4 12 Viet, c. 48, s. 126.
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CHAPTER III.

SPECIAL INDORSEMENTS.

Form if Statement of Claim speiially Indorsed on the Writ of Summons 
under Ord. III., r. (i (a).

(See It. S. 1883, App. A., Part I., Ko. 2, and the, Forms given 
in App. C., Sert. IV.)

Statement of Claim.
The plaintiffs claim is, &u. \_here state the ground of Haim in a summary 

form, and so as to show that the claim is within the terms of Ord. III., r. 6].
Particulars :—
[//ere give particulars of the claim. Oates and items must he given if 

necessary. If the particulars exceed three folios, Hull fact may he staled, and 
reference made to fall particulars already delivered, or to be delivered with the 
statement of claim ; see the next form.'}

(Signed) Q. II.
(See the form at p. 13.)

[It is not necessary to insert the date of the service or to state the fact of 
delivery ; see note (a), infra, p. CO.]

(</) Special indorse tuent of statement of claim on the w/nV.]—By Ord. III., r. 6, “ III 
all actions where the plaintiff seeks only to recover a debt or liquidated demand in 
money payable by the defendant, with or without interest, arising (A.) upon a contract, 
express or implied (as, for instance, on a bill of exchange, promissory note, or cheque, 
or other simple contract debt) ; or (B.) on a bond or contract under seal for payment 
of a liquidated amount of money ; or (C.) on a statute where the sum sought to be 
recovered is a fixed sum of money or in the nature of a debt other than a penalty ; or 
(D.) on a guaranty, whether under seal or not, where the claim against the principal 
is in respect of a debt or liquidated demand only ; or (E.) on a trust ; or (F.) in 
actions for the recovery of land, with or without a claim for rent or mesne profits, by 
a landlord against a tenant whose term has expired or has been duly determined by 
notice to quit, or has become liable to foifeiture for non-payment of rent, or against 
persons claiming under such tenant ; the writ of summons may, at the option of the 
plaintiff, be specially indorsed with a statement of his claim, or of the remedy or 
relief to which he claims to be entitled. Such special indorsement shall be to the 
effect of such of the Forms in Appendix C., Sect. IV., as shall be applicable to 
the case.”

If the defendant docs not apjicar to a writ which is indorsed for a liquidated 
demand, whether specially or otherwise, the plaintiff may enter final judgment for any 
sum not exceeding the sum indorsed, together with interest at the rate specified 
(if any), or, if no rate be specified, at the rate of five per cent, per annum to the 
date of the judgment, and costs (Ord. XIII., r. 3).

Where no appearance is entered in an action for the recovery of land, the plaintiff 
may enter judgment for possession (Ord. XIIL, r. 8).

B.L. v
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By Old. XIV., r. 1. “(a) Where the defendant appears to a writ of summons 
specially indorsed under Ord. III., r. 6, the plaintiff may, on affidavit made by himself, 
or by any other person who can swear positively to the facts, verifying the cause of 
action, and the amount claimed (if any), and stating that in his belief there is no 
defence to the action, apply to a judge for liberty to enter final judgment for the 
amount so indorsed, together with interest, if any, or for recovery of the land (with or 
without rent or mesne profits), as the case may lx*, and costa. The judge may there
upon, unless the defendant by affidavit, by his own rira rare evidence or otherwise, 
shall satisfy him that he lias a good defence to the action on the merits, or disclose 
such facts as may be deemed sufficient to entitle him to defend, make an order 
cmi>o\vering the plaintiff to enter judgment accordingly.

“(b) If on the hearing of any application under this rule it shall appear that any 
claim which could not have been specially indorsed under Ord. 111., r. 6, has been 
included in the indorsement on the writ, the judge may, if he shall think fit, forthwith 
amend the indorsement by striking out such claim, or may deal with the claim socially 
indorsed ns if no other claim had been included in the indorsement, and allow the 
action to proceed as respects the residue of the claim."

The principal object of indorsing a writ specially with a statement of claim under 
Ord. 111., r. 6, above cited, is to enable the plaintiff to apply for judgment under this 
provision. The application may be made even after delivery of a defence, but where 
the application has been delayed, it lies upon the plaintiff to justify the delay 
(Mr Lard y v. Slateum, 24 Q. B. I». 604 ; 68 L. .1. Q B. 164).

The claim thus specially indorsed upon the writ is deemed to lx; the statement of 
claim in the action (Ord. XX., r. 1, cited ante, p. 42), and no further statement of 
claim can be required by the defendant, and none can be deli verni by the plaintiff 
without leave (G. v. //., W. X. 1883, p. 233), unless by way of an amendment under 
Ord. XXVIII., r. 2, cited ante, p. 14. (See Boln'rtn v. Plant, [18ttô] 1 Q. B. 697 ; (14 
L. J. Q. B. 347).

The service of the writ thus indorsed ocrâtes both ns service of the writ ami as 
delivery of the statement of claim indorsed thereon ( Venir v. Automatic Jtoiler Co., 
18 Q. B. D. 631 ; Anlaby v. Pratoriu», 80 Q. B. D. 764 ; 67 L. J. (j. B. 287). It may 
be served at any hour of the day. like an ordinary writ of summons, as also during the 
Ixmg Vacation, as Ord. LX1V. rr. 4, 11 (cited ante, pp. 17, 18), has no application to 
writs thus specially indorsed (Murray v. Stephenron, 19 0- B. 1). 60.)

The statement of claim thus indorsed must be to the effect of such (if any) of the 
forms given in App. C., Sect. IV., ns is applicable to the case (sec Ord. 111., r. 6, above 
cited), and if none of those forms is applicable, must be expressed in a form of the like 
character, ns near ns may be (see Ord. III., r. 6, and O. XIX., r. 6, cited ante, p. 6), but
it should not be marked with the memorandum, “ Delivered the----- of------ , 19—,"
as that requirement of Ord. XIX., r. 11, docs not apply toit. (See U. S. C., 188.3, App. A., 
Part I., No. 2; Yeale v. Automatic Boiler Co., 18 Q. B. D. 631.) It is no longer 
necessary or proper to name the place of trial, as that must now be fixed on the hearing 
of an application under Ord. XIV. or on a summons for directions.

In order to constitute a sufficient special indorsement under Ord. i II., r. 6, above 
cited, the claim must be stated with sufficient particulars to bring to the notice of the 
defendant what the claim is, so that lie may be able to decide how far to admit or
resist the demand (Bickerh v. Speight, 22 (). B. D. 7 ; 68 L. J. Q. B. 42 ; see Walker
v. J/ickx, 3 Q. B. D. 8 ; 47 L. .1. 0. B. 27 ; Smith v. Wilton, 6 ('. P. D. 26 ; 45 L. .1. 
V. P. 96 ; Anton v. H uric it:, 41 L. T. 621).

A specially indorsed statement of claim, containing such particulars as would have 
constituted a sufficient special indorsement under the C. L. P. Act, 1862, s. 26 now 
repealed), will in general be sufficient under the present rules (Bickers v. Speight, 
22 Q. B. D. 7 ; 68 L. «I. Q. B. 42 ; and sec the cases last cited, ami (iront v. Barton,
13 Q. B. D. 302 ; 53 L. J. Q B. 68).

If the indorsed statement of claim does not state sufficient particulars of the demand, 
the defendant may apply to have it amended or supplemented by further particulars.

If the particulars of the debt sued for exceed three folios, the indorsed statement of
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claim may refer to an account already delivered. (Sec Ord. XIX.. r. 6 ; H. S. C'.. 1888, 
App. C., Sect. IV., No. 1 : Anton v. Hurwitz, 41 L. T. 521.)

If the indorsed statement of claim is insuttieiout in point of law, that, in the absence 
of amendment, would he a sufficient answer to an application for leave to enter judg
ment under Ord. XIV.. r. 1.

The mode of objecting to a special indorsement on the ground that it is insufficient in 
law varies according to the nature of the insufficiency. Where the objection is a 
matter of substance which deserves to l>e seriously argued, it would he proj>er to plead 
the objection in the defence as an objection in point of law under Ord. XXV., r. 4 
(cited post, p. ôtll).

Where the insufficiency of a special indorsement in point of law arises from mere 
inaccuracy of statement, or want of care in preparing the indorsement, the proper 
course would he to apply by summons to have the indorsement struck out or amended 
ns embarrassing. (Sec on to, p. 11.)

A foreign or colonial judgment, which in the Courts of the country pronouncing it 
is treated as conclusively establishing the existence of a debt so as to make it ret 
judicata between the parties, may be the subject of a special indorsement (tirant v. 
Easton, 18 <). IL M. 8o2 ; 58 L. .1. (). V». t!8 ; Xourion v. Freeman, 15 App. Cas. 1). A 
claim for arrears of alimony pendente life cannot be so indorsed ( Halley v. Haile;/, 
18 Q. It. 1). 855 ; 50 !.. T. 722).

A claim against a married woman in respect of a debt contracted by her before or 
during her marriage, and payable out of her separate property, may be specially 
indorsed (Scott v. Marie;/, 20 (). I». 1>. 120; 57 L. .1. Q. It. 48; Dow ne. v. Fletcher, 
21 Q. It. I). II ; Axford v. Ileal. 22 <). B. I». 548 ; 58 L. J. Q. It. 280 : Ha Anna! and 
Wife." pont, p. 18(1).

A solicitor’s bill of costs may l>e the subject of a special indorsement, although there 
has been no taxation and the client is entitled to a taxation, but in such cases if the 
plaintiff applies for leave to sign judgment under Ord. XIV., the order is in ordinary 
cases made in a special form providing for taxation. (See Smith v. Edward et, 22 Q. B. D. 
10 ; 58 L. .1. Q. B. 227 : Lumley v. H rooks, 41 Ch. I). 828 ; 58 L. .1. Ch. 494.)

The provision in Ord. 111., r. (1, with respect to special indorsements in actions by 
landlords against tenants for the recovery of land, only applies to simple cases between 
landlord and tenant where it is unnecessary to prove any devolution of title on the 
part of the plaintiff, as, for instance, where the plaintiff claims to enter under the 
terms of a lease or agreement granted by himself, or where the defendant has attorned 
to the plaintiff by payment of rent, or is otherwise estopped from denying the 
plaintiff's title (Casey v. llellyer, 17 Q. B. 1). V7, 99 : 58 L. J. Q. B. 207). Mesne 
profits may be claimed atnl ordered to be paid down to the date when possession is 
obtained (Southport Tramways Company v. dandy, [1897] 2 Q. B. 66).

A claim to recover land from a tenant on determination of the term by forfeiture, is 
not the subject of a special indorsement, except in the case of forfeiture for non-pay
ment of rent, for which the Act ns amended in 1902 now provides (Hums v. Watford, 
W. N. 1884, p. 81 ; Manteryh v. Hi melt, lb. p. 84 : Arden v. lioyee, [1891] l Q. B. 
796 ; 63 L. J. Q. B. 338).

A mortgagor who, by the mortgage deed, attorns tenant to the mortgagee at a rent 
for the purpose of securing punctual payment of the interest, and gives to the mort
gagee a power to enter upon the mortgaged premises at any time, or at any time after 
a certain date, and without giving any notice to quit, is a tenant to the mortgagee 
within the meaning of Ord. 111., r. 6, above cited, and the mortgagee may proceed 
against him to recover possession of the premises under Ord. XIV. (Kemp v. letter, 
[1896] 2 Q. B. 162 ; (55 L. J. (j. B. 582 ; and see Han buz v. lair in y ton, 13 Q. B. D. 847 ;
53 L. J. Q. B. 283 ; Ilall v. Comfort, 18 i). B. D. 11 ; 56 L. J. Q. B. 185 ; though, on
certain other points not material for the present purpose, those cases have been over
ruled : see In re Willis, 21 Q. B. D. 384 ; 57 L. J. Q. B. 634 ; In re Burditt, 23
Q. B. D. 310; In re Yates, 38 Ch. D. 112; Mumford v. Collier, 25 Q. B. IX 279; 59
L. .1. Q. B. 552). See the form, post, p. 471.

A claim for principal and interest due on a mortgage may lie specially indorsed, and
F 2
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The like, staling that the Particular* erceed three Folio*, and referring to 
Particulars delivered at the Time of or before, the Service of the Writ.

[ Heading as in the preceding form.]
The plaintifFs claim is, &c. [Itéré state the nature of the plaintiff's claim, 

as in the preceding form, and proceed as foliotes :]
Particulars uf the suid debt [or, claim], which exceed three folios, are 

delivered herewith I or. were delivered to the defendant on the ------
------, 1H-

The like, a'here there are several distinct Causes of Action for different Debts 
or Liquidated Demands, dr., within the terms of Ord. III., r. t>.

Statement of Claim.
The plaintiff claims £------ , as follows :—
(1.) For [here state the first or principal daim, subjoining particulars of it 

where necessary : see the preceding form].
(2.) For [here slate the second claim, subjoining particulars of it where 

necessary ].
[ Conclude as in the preceding forms.]

For forms of social indorsements applicable lo particular cases, see the 
appropriate headings in Chapin' IV., post.

the fact of the appointment of a receiver does not in itself render the procedure 
under Ord. XIV. inapplicable, but where there are accounts to be inquired into or 
taken, an application under that Order will, in general, be unsuccessful (Ly/ole v. 
Wait h man, [181)5] 2 Q. It. ISO. See William* v. Hunt, cited post, p. 201).

Interest cannot be made the subject of special indorsement, unless it is shown to In
due under a contract, express or implied, or under a statute (Hod ica y v. Luca*, lo Ex. 
«67 ; 24 L. J. Ex. 155 : Wilks v. Il W, [1892] I Q. B. 681 : til L..!. Q. H. 510 ; Hold 
Ore* Co. v. Parr, [1882] 2 <). B. 14 ; til !.. J. Q B. 522).

Claims which, by s. 57 of the Bills of Exchange Act, 1882, are to be deemed to be 
liquidated damages, may be specially indorsed ( Lawrence v. Willcocks, [1892] 1 Q. B. 
«96 ; til L. J. Q. B. 519 : Hand a v.‘ /lodes, [1893] 1 Q. B. 318 ; 62 L. .1. Q. B. 339) ; 
and in an action upon a bill or note, the writ may be specially indorsed with a claim 
for interest from the date of the writ "till payment or judgment ” (London Bank v. 
( 'lancartg, [1892] 1 <). B. 0*9 : til !.. J. Q. B. 226). See further, "Bill* of Exchange," 
post, p. lot).

A claim for the penalty of a bond, with a special condition on which breaches have 
to be assigned under 8 & 9 Will. III. c. 11, cannot be specially indorsed ('lutlier v. 
Caralampi, 21 (j. B. 1>. 114 ; see “ Bund*," post, p. 135). But a claim for the penalty 
only of a common money bond within 4 A: 5 Anne, c. 16, s. 12, may be specially in
dorsed, and judgment may be given under Ord. XIV. for the amount really due under 
the condition of the bond ((Serrard v. Claire*, [1892] 2 Q B. 11 ; 61 L. J. Q. B. 487). 
So a claim on a bond for a sum payable in a single event (Strickland v. Williams, [1899] 
1 Q. B. 382), and a claim for a sum agreed to l>e paid as liquidated damages " 
(Toomey v. Murphy, [1897] 2 lr. R. 601) may be specially indorsed.

The special indorsement may give credit for any payment on account (see App. C., 
Sect. IV., Nos. 1, 8), or for an admitted set-off (see Bicker* v. Speight. 22 Q. B. D. 7 
68 L. J. Q. B. 42).
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CHAPTER TV.

STATEMENTS OF CLAIM IN ACTIONS ON CONTRACTS.

Account (a).

('/aim for an Actor nt,

1. i [Slate I he fails showing that the plaintiff is ratified In the account
2. I claimed. See a form, /W, p. 74.]
The plaintiff claims

(1.) That an account he taken of the [orders obtained by the defendant 
from customers introduced by the plaintiff, and of the amount 
of commission due to the plaintiff in respect thereof, or a* the 
rase mag be].

(2.) Payment of the amount found due to the plaintiff on the taking 
of such account.

(tf) The "H action of account, which in modern times was practically superseded by 
the more convenient remedy of a hill in equity (see Kensington v. Hmghton, 2 Y. k 
( C. <120, <127). lay at common law against a bailiff or receiver, or against a merchant 
at the suit of a merchant, for not rendering a reasonable account of profits (Bacon's 
Ahr. Account : Co. Lift. 172 a: Fit:. \V it. Brer. <). 117, 7th ed., p. 2H<1). This action 
did not lie bv the common law against a joint-tenant or tenant in common of realty 
at the suit of his co-tenant, unless he had been expressly appointed bailiff of the 
latter's share (///.; Wheeler v. Home. NVillcs, 208), but by 4 k 5 Anne, c. 3 (c. Ill, 
Huff.), s. 27. an action of account may lie brought by one joint-tenant or tenant in 
common against the other, as bailiff, “for receiving more than cornea to his just share 
or proportion " (see Henderson v. Eaton, 17 Q. B. 701 : Jacobs v. Seward, L. R. 5 H. L. 
I<14, 475 : 41 L. J. C. P. 221). That statute applies both to land and to goods [lb ).

Actions for “the taking of partnership or other accounts” are, by s. 34 of the 
Judicature Act. 1873. assigned to the Chancery Division of the High Court of Justice. 
Therefore, where the taking of an account, especially if it lie of a complicated 
character, is a principal part of the relief sought, the action should usually be brought 
in that Division : and if an action for such account is brought in the King's 
Bench Division, it maybe transferred to the Chancery Division, under Ord. XI,IX. 
(Ijcsliev. Clifford, 50 L. T. 591). The King's Bench Division has power, however, to 
order an account to lie taken (ss. Dl. 24, 3<1, Ord. XV.. r. 1 ; Charless. Shepherd, [18V2J 
2 Q. B. <122), and may properly exercise this power where the account is one of a simple 
character ( York v. Stowers, YV. N. 1883, p. 174).

In cases where the plaintiff is unable to give items or details in his pleadings as to 
some portions of his case it may sometimes Ik* convenient and advisable to add, in the 
King's Bench Division, to the claims for debt or damages a claim to have accounts 
taken, as ior example where a commercial traveller seeks to lie paid commission on
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Account Stated.

Claim on Arenanf Slain} (b).

The iiluintilVs claim is for £----- , being the amonnt [or balance] found
to be due from the defendant to the plaintiff on accounts stated between

order* of the details of which he is Ignorant, as well as commission on those of which 
he knows, and can give, the details. See “ Agent,r jnmt, p. 74.

For a form of statement of claim in an action against an agent for an account, see 
/«»*/. |t. 71 : Phurle» v. She/dierdt »n/ira. For a form of declaration by one tenant in 
common of gisids against another for not rendering a reasonable account of the proceeds 
of the sale thereof, sec Pouter v. /In:in', .*» Ding. X. ( '. 2X8.

As to claims for an account in actions for infringement of patents, or of trade marks, 
see " PoteNt»," jnut, p. 4<12 ; •• Trade Mark»:' /m»f, p. lit.*».

(A) An account staled is an admission of a sum of money being due from the 
defendant to the plaintiff. It affords a distinct cause of action, and may lie so statist 
in th • statement of claim (/retag v. I eitrh, Il M. & W. Ml, loti ; (irundy v. Patente ad, 
Ht» W. It. Ml).

By Ord. XX., r. X, •• In every case in which the cause of action is a stated or settled 
account, the same shall Is; alleged with particulars, but in every case in which a state
ment of account is relied on by way of evidence or admission of any other cause of 
action which is pleaded, the same shall not lie alleged in the pleadings.”

Where there has lieen no express agreement as to the amount due. but the statement 
of account relied on is to W implied from letters, conversations, or circumstances, the 
correct mode of pleading is to allege the stating of the account as a fact, and to give 
particulars indicating how the implication arises, and to refer to such letters, conver
sations. or circumstances, with dates, so as to inform the opposite party of the precise 
ease he has to meet. (See Ord. XIX.. rr. 21 and li : J/lelter» v. S/night, 22 Q. D. I>. 7 ; 
f»X L. .1. <). D. 12.) When the account stated, or admission of liability has lx*en reduced 
to writing, it is correct to state that fact, the drawing up or giving of the writing 
being, it is conceived, in general a material fact proper to lie pleaded. (See “Pleading 
in Hrneral." ante. p. 7.) It sometimes happens that claims for money due U|mui 
accounts stated are joined with claims upon the original debt, or debts, in res|ieot of 
which such accounts were stated. Where this is the case it is usual to insert the claims 
upon accounts stated after those upon the original debt or debts.

The claim ii|h»ii an account stated lies where there is an absolute acknowledgment or 
admission made by the defendant to the plaintiff of a debt due from him to the plaintiff 
and payable at the time of action brought ( Wag man v. /fill tard, 7 Ding. Ml ; Knoirlr* 
v. Miehel. lit Hast. 2 It* : High more v. Primra»e, .*> M. X S. <»."» : Porter v. t’oajier,
1 (’. M. X D. 3*7 : Wrag v. Mile»tone, Ô M. X W. 21, 24 ; Park v. l/ur»t, L. II.
I C. I\ 21)7).

Where the acknowledgment or admission applies only to part of a larger debt claimed, 
it may lx* a g«»od statement of account as to such part (/'himnan v. ('aunt, 2 M. & (1. 
307 : IIrundy v. 7uirn»nid. 31» W. It. Ml).

An account stated alone does not extinguish or supersede or alter the previous debts 
respecting which it was stated (Fidgett \. Penny, 1 C. M. X It. MX : Smith v. Page, 
là M. X W. 0X3 : Perry v. Attn'ood, 0 K. X D. till I ; 2ô L. J. t). D. 408), but an account 
stated resjiecting debts on both sides may by agreement between the parties effect an 
extinction of the cross demands, and so operate as payment jnv tant a (A»hhy x. Janie».
II M. X W. *»42 : (’aHandle v. J/mrard, M V. D. 21io). And where U|ton an account 
containing cross demands a balance is struck and agreed U|miii, the discharge of the 
other items is a sufficient consideration to sup|x>rt the debt for the Ixilance. though 
the account might have contained claims for which an action would not lie [htyeoeh 
v. Pickle», 4 D. X S. 4H7 ; 33 L. J. Q. D. 43).

An account stated alone i- not conclusive betw<*en the parties, but the debts respecting
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them verbally on the-------------, 19— [or in writing ami contained in a
letter from the defendant to the plaintiff dated the------------- , 19—, or in
a document (or account) signed by the defendant ami dated the------
------, 19-].

Particulars :—
19—, May —. Amount due as aforesaid....................................... £------ .

which it was statcil may be examined. Thus, the defendant may show that the 
account was stated by mistake (sec Trueman v. Hu rut, 1 T. It. 40, 42 ; Thomas v. 
Hawke*, 8 M. k W. 140; Perry v. Attwood, supra) ; that the account was stated 
respecting a debt not then due, as an I 0 U given as security for a prospective debt 
(Lemere v. Elliott, 6 H. & N. 056 ; 80 L. J. Ex. 350) ; that the account was stated 
respecting debts void for want of consideration, or upon a consideration which has 
failed (Jacob* v. Fisher, 1 C. IV 178 ; Gough v. Find on, 7 Ex. 48; Wilson v. Wilson, 
14 C. 13. 610); that the debts were upon an illegal consideration or for an illegal 
purpose (ltose v. Sarory, 2 Bing. N. V. 145) ; that the debt was for a solicitor’s costs, 
which could not lie recovered for want of a bill delivered (Scadding v. Kyles, 0 Q. B. 
858, aliter where the account is in respect of cross claims, 'Turner v. Willis, [1905]
1 K. B. 468) ; that the debt was for the advocacy of a barrister (Kennedg v. Broun, 13 
('. B. N. S. 677 ; 32 L. .1. C. 1*. 137). But it is no defence that the account was stated 
respecting a debt due for an executed consideration under a contract within the Statute 
of Frauds, of which there was no memorandum in writing (Seago v. Deane, 4 Bing.
459 ; Knowles v. Michel, 13 East, 249 ; Cocking v. Ward, 1C. B. 858) ; aliter, if the 
consideration was within the statute, and still executory (Lord Falmouth v. Thomas,
1 C. it M. 89).

The acknowledgment may be proved by writing, as by a bill of exchange or promis
sory note ( Wheatley v. Williams, 1 M. Ac W. 533), if properly stamped (Green v. 
Da ries, 4 B. & C. 235 ; Jones v. llyder, 4 M. & W. 32 ; Ashling v. Boon, [1891] 1 Ch. 
568 ; 60 L. .1. Ch. 306), which is evidence of an account stated between immediate 
parties to the instrument, but not between remote parties (Burmester v. Hogarth, 11 
M. Ac VV. 97) ; or by an I O U, which is evidence of an account stated with the person 
to whom it is addressed (Jacobs v. Fisher, 1 C. B. 178 ; Wilson v. Wilson, 14 C. B. 
616 : Buck v. Hurst, L. R. 1 C. V. 297) ; and if it bears no address, then with the 
holder, in the absence of evidence to the contrary (Curtis v. Bickards, 1 M. Ac G. 46 ; 
Fcsenmayer v. Adcock, 16 M. Ac VV. 449) ; or the acknowledgment may be by oral 
statement (Newhall v. Holt, 6 M. <k VV. 662). An account stated respecting a debt 
which has not accrued within six years of action brought, must be in writing, by 
reason of the 9 Geo. 4. c. 14, s. 1, requiring a written acknowledgment (Jones v 
Under, 4 M. Ac VV. 32 : and see Hopkins v. Logan, 5 M. Ac VV. 241, 248) ; but upon an 
account stated respecting items on both sides and admitting a balance, it is no objection 
to the recovery of the balance that some of the earlier items were barret 1 by the Statute 
of Limitations (Ashby v. James, 11 M. & VV* 1 * * * * * 7. 542).

The acknowledgment must be made 1 ref ore action (Spencer v. Parry, 3 A. & E. 331, 
332 ; Allen v. Cook, 2 Dowl. 546) ; and it must show either expressly or by sufficient 
reference that an ascertained sum is due (Hughes v. Thorpe, 5 M. 5c VV. 656 ; Kirton v. 
Wood, 1 M. Ac Rob. 253 ; Lam v. Hill, 18 Q. B. 252 ; 21 L.J. Q. B. 318). The acknow- 
ledgment must be made either to the plaintiff himself or to his agent, and is not 
sufficient if made to a stranger (Breckon v. Smith, 1 A. Ac E. 488 ; Tucker v. Barrow,
7 B. A: C. 623), and it must be made by the defendant or by his agent. An arbitrator 
is not an agent, and a claim on an account stated will not be supported by his award 
(Bates v. Townley, 2 Ex. 152).

An acknowledgment of a debt payable at a future time is evidence of an account 
stated, upon which the right of action does not commence until the time of payment 
has arrived, as a promissory note payable at some period after date (Wheatley v. 
Williams, 1 M. Ac VV. 533 ; Fryer v. Hoc, 12 C. B. 437) ; or a note given to secure a
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Administrators. See “ lUmdors,"yost, p. lfifi.

Agent (r).

Claim hy n/i Agfa! for Remuneration fur IIVuZ" done, <{r. (e).

The ' ill's claim is for money payable for work done by the plaintiff 
for the defendant at his rcipiest as agent for the defendant under an
agreement in writing dated the------------- , 10— [or, tinder a contract
contained in letters dated, Ac., or under an agreement made verbally on
the------------ , 10—, or as the rase ma;/ he], whereby the defendant agreed
to pay to the plaintiff a commission of .£------ per cent, on all orders
introduced by the plaintiff to the defendant [or as the rase may fo>].

[If there i* also a claim fur money /•aid on the /n inri/ial's aeroimt, add, 
and for money paid by the plaintiff for the defendant at his request.]

Particular! :—

debt by instalments (Irving v. Veitch, Zt M. k W. 00). As to an acknowledgment of a 
debt payable upon a contingency, sec linker v. Heard, f> Ex. 950.

From an acknowledgment under seal, a covenant to pay is frequently to be implied, 
and in such case the action is not upon accounts stated, but upon the covenant thus 
implied (Mid died itch v. KM*, 2 Ex. «23 ; Jxaaexon v. Harwood, L. It. 3 Ch. 225 ; 37 
E. .1. Ch. 20V ; and see “ Monet/ Lent," poxt, p. 253).

It was not necessary under the Common Law Procedure Act, 1852. nor is it now, to 
state expressly that the money claimed upon an account stated is “ payable,” since the 
law implies that from its being found due on an account stated (Fogg v. Sudd, 3 
K. k ». «50).

(e) An agent signing a contract in his own name is personally liable upon the contract, 
unless it appears clearly upon the face of the contract that he signs as the mere agent 
of some other person, and that the signature was not intended to bind him personally 
( II i g gin* v. Senior, 8 M. k W. 831. 845 : Il I.. J. Ex. 199; J)e*lande* v. Gregory, 2 
B. X B. 60S ; 89 L. l. Q. I’.. '.*:t ; Hough v. Bmmrm, I Ex. D. Mi. i-.r, ; 48 !.. .1. Bs. 
398 ; Hnfehcxon v. Eaton, 13 Q. ». I». K«|). Where a broker on the face of the contract 
makes it plain that lie acts on behalf or on account of a principal only, lie is not, in 
absence of any usage of the particular trade or market, personally liable upon the 
contract ((Jadd v. Houghton, 1 Ex. 1>. 357 ; 4ti L. ,1. Ex. 71 ; Southwell v. Bowditeh,
1 C. P. 1>. 374 ; 45 L. .1. ('. P. ($30). See •* Broker,” />o*t% p. 137.

Agents who purchase goods for foreign principals are in general personally liable on 
the contracts. (Sue “ Agent," poxt, p. 574.)

An action will not lie against an agent for merely omitting to perform a commission, 
unless he is bound by some contract or duty to perform it; but if he undertakes it. 
although gratuitously, he is liable to an action for misfeasance in performing it (Fixer 
v. (Sat ward, 5 'J'. It. 143 ; Bart nail v. Howard, 4 ». k V. 345 ; Whit head v. (S reef ha in,
2 Ding. 4«4 ; Bulfe v. »>»#, 13 C. ». 4M ; 22 L. J. C. P. 175 ; Hart v. Mile*, 4 C. ». 
N. 8. 371 ; 27 L. J. C. P. 218).

Where the relationship is that of principal and agent, ns distinguished from that of 
master and servant, it is prima facie in the power of the principal to revoke the 
authority of his agent at will and without giving him any prior notice ; but this rule 
is subject to exceptions arising from the particular circumstances, or from the custom 
regulating the particular case, or from express agreement (Bead v. Anderxon, 10 
(j. ». 1). at p. 107 : 13 t). ». 1), 779, 781, 782 : Henry v. Lowxon. 2 Times Rep. 199 ;

4
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H y a House Agent for Commissioned).

The plaintiff's claim is for £-------commission, payable by the defendant
to the plaintiff, upon the sale of a house by the plaintiff for the defendant 
at his request.

Particulars :—
10—,------ . Commission at — per pent on proceeds of sale of

No. —,-------Street, .......... .................................................................£------- •

See also n clniin, “ Wink," post, p. 328.

The tiki', In/ n Hi nicer for t tonnuissiun, <fr., on the Sale or Purchase of 
Shares : see “ Brokerpost, p. 137, anil “ Stock Exchange,” post, p. 308.

Bg an Agent against his Employer for III each of Agreement to accept a 
Draft for the Price of Goods hua /lit under the Employment.

1. The plaintiff was employed by the defendant verbally on the-----
----- , 19— [or by a letter dated the------, or as the rase may he], ns his

Motion v. Michaud, 8 Times Rep. 253,447 : Jo;/it son v. limit, 21 Times Hep. (592). Thus 
where u brandy merchant agreed with a wine merchant that the latter should sell 
brandies for him on commission, no time being fixed for the duration of the agency, it 
was held that the latter could maintain no action for the cancellation of the agency 
without previous notice (Motion v. Michaud, sii/tpti). See further Master and 
Serrant” post, p. 217. Where the authority is one securing some benefit to the 
agent, and that authority has been conferred upon him by an agreement entered 
into on a sufficient consideration, it is in general irrevocable (Itcad v. Anderson, 
supra ; Carmichael's Case, [189(1] 2 Oh. (143, (148 : G* L. J. Ch. 902).

(//) House agents, estate agents, and the like, have in general no right to any 
remuneration, unless they succeed in obtaining a tenant or purchaser, as the case may 
be.Dii the unpointed terms, for the property put into their hands for the purpose of 
lieing let or sold (Head v. Ha nn. 10 B. X: C. 438 ; Simpson v. 1 ai nth, 17 C. It. (503 ; 25 
L. .1. C. 1*. 113 : Prichett v. Iladtjcr, 1 C. It. N. S. 29(5 : 21» L. J. C. V. 33 ; Green v. 
Mutes, 30 Ii. .1. 0. l\ 343 : Wilkinson v. Alston, 48 L, J. Q. It. 733). The contract in 
such cases is. l-usiom of the trade, in general revocable at the will of the
principal at any time before the agent has actually procured a person ready to take or 
purchase, as the case may be, on the terms arranged (Simpson v. Lamb, supra ; Prichett 
v. Iladtjcr, supra). If the relation of buyer and seller, or landlord and tenant, as the 
case may l»e, is actually brought about by the instrumentality of the agent, he is, in 
general, entitled to his commission (per Erie, C.J., Green v. Bartlett, 14 C. H. N. S. 
(581, (58f> ; 32 L. J. C. V. 2(52 ; see also Mansell v. Clements, L. It. 9 C. 1\ 139). The 
rule with regard to the payment of commission, in the absence of contract or custom 
to the contrary, would appear to be that it is not due until the agent has completely 
performed his task, but if the contract is not fulfilled because of the default of the 
principal in spite of the agent having done all on his part to be done, commission is 
nevertheless payable (Fisher v. Drewitt, 48 L. J. Ex. 32 ; 89 L. T. 253 ; Green v. 
Lucas, 33 L. T. f>84 ; Peacock v. Freeman. 4 Times Rep. 541 ; Grogan v. Smith, 
7 Times Rep. 132).

Where the principal by wrongful conduct prevents the agent from procuring the 
required purchaser or tenant, the agent may sue the principal, and recover com
pensation for the labour or expense actually bestowed or incurred by him in
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agent, to purchase upon the plaintiff’s own credit for the defendant on
commission ----- tons of-------  at a price not exceeding £------per ton,
and to ship the same to----- , upon the terms (amongst others) that the
defendant would upon presentation accept the plaintiff s draft [at -----
days, or as the aw man for t,ie Priec of tlic »»><! ----- >1111,1 for the
amount of the commission.

■>. The plaintiff accordingly on the------------- , 1!)—, bought upon his
own credit for the defendant----- tons of — within the said limit, viz.,
at £----- per ton, and shipped it to-------, and drew upon the defendant a
draft payable ns above mentioned for £----- , the amount of the said price
thereof and of the said commission, and the draft was on the-------------,
1!)—, duly presented to the defendant for his acceptance.

The defendant on the-------------, 10—, [verbally] refused to accept,
and has not accepted, the said draft.

The plaintiff claims :—
----- , the amount of the said draft and interest thereon [or as the

ease may he~\.

Ayaiiisl an Aynil employai to sill (/noils, fur wit airiiiiiitiiiy or payiay
orer (e).

1. The plaintiff has suffered damage from breach of a contract in writing
dated the------------ , 10—, whereby the defendant agreed with the plaintiff"
that he would act as agent for the plaintiff' in the sale of his drapery goods, 
on commission, and would on ropiest render to the plaintiff a true and full 
account of all sales so effected, and would pay over to the plaintiff all 
moneys received by him for such goods.

2. The defendant has as such agent effected sales of the plaintiff's said 
goods for the plaintiff' (though to what extent the plaintiff is unable to 
state), but the defendant has not, though requested by the plaintiff so to 
do, rendered full or true [nr, any] accounts to the plaintiff of such sales, 
or paid over to the plaintiff' all [or, any] moneys received by him for such
goods. The said request was made verbally on the-------------, lil— [or
as the rase may /<e].

The plaintiff claims:—
(1.) To have a full and true account of such sales.
(2.) Payment of the moneys received and interest thereon.
(8.) Damages.

en.leavuuring to procure a purchaser or tenant (I'rickrll v. Jluilijrr, I ('. It. X. S. 'Jtllt ; 
tit. !.. .1. I1. 33 : see also /»,/./«/,/ v. IIV.</,,■„ Xeilgheery Co fee Co., 17 C. It. X. S. 
733 ; 31 L. .1. 0. 1\ 1.1). Sec a form of claim ymx/, p. ggs.

(r) Where an agent wrongfully neglects or refuses to |iay over to his employer 
moneys recel veil by him on his employer's la-half, anil the latter sues to recover such 
moneys, the claim may Is? for “money received” (see /not, p. 2.711), mu! the precise 
amount, if known, inserted in the claim; whilst, if it is not known except 
approximately, the approximate amount may Is- inserted in the claim, and if further



Against mi Agent for not using due Curt ami Diligente in collating Monegs.

The plaintiff has suffered damage from the defendant’s negligence in
his conduct of business undertaken by him [verbally] on the------------- ,
111—, as the paid agent and collector for the plaintiff.

Particulars :—
111—.

— June.—The defendant neglected to call on .4. It., a customer of the
plaintiff, and ask for payment of C----- then due from .1. H. to the
plaintiff, whereby the plaintiff lost payment thereof.

— August.—The defendant negligently omitted to send in accounts to
tI), and A’. F. [or ns the rase mai/ lie], whereby the plaintiff'lost
the sums of £----- and £-------due from them respectively.

The plaintiff claims £----- damages.

Against an Agent eiii/ilogeil to purchase Ihauls, for ilisregariling 
his Instructions (/).

1. The plaintiff employed the defendant [by letter dated, &?., or as the
case mail he] as a commission agent, to purchase, if practicable, at----- for
the plaintiff 2IMI quarters of wheat of best quality at a price not exceeding 
£----- per quarter.

2. The defendant, although he could by reasonable diligence have pur
chased for the plaintiff at -----  aforesaid, 2oo quarters of wheat of beat
quality within the said limit of price, neglected to do ao. lie purchased for 
the plaintiff only 160 quarters of wheat, and the wheat so purchased by him 
was of inferior quality.

Particulars of damage :—

Against a ilel creilere Agent on liis t/iiarimlee of the Frire of Hoods 
sold bg him (//).

The plaintiff, on the -----  ------, 111—, [verbally] employed the
defendant as his del creilere agent to sell on commission certain goods for

isirlicnlars are rcipiircd to Is- given, discovery ami ins|iection may in a proper case lie 
obtained U-fore the defenee is pal in. (Sec farther, " Jhirtirnlars," note, p. 88.) As to 
actions against an agent for an account, see " Areas nt,"note, p. lis, amt infra, p. 7V.

(/) A commission agent employed to purchase gissls does not in general hind him
self alisolutely to supply the gissls ordered, hat merely to use due diligence to failli the 
order, anil to get the goods as etieap as lie reasonably can for his principal (trelnnil v. 
Licingsten, L, 11. ô H. L. 407 ; 41 !.. J. <}. It. 201). The authority of an agent 
employed to hay in a particular market is in general to lie construed with reference to 
the usages of such market (Rattan v. Tnthani, 10 A. X K. 27; Johnston v. Kershaw, 
!.. It. 2 Kx. 82 ; Itfi !.. ,1. Ex. 11 : see •' //niter." /and. p. 1147).

(,/) A ilel credere agent guarantees to his prinrqml the performance of the contracts
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the plaintiff upon the terms that he would he responsible to the plaintiff 
for the payment of the price thereof, and the defendant received and sold 
the said goods accordingly, but the price of the same, though due, has not 
been paid.

Particulars :—

For liiffuli of an implied Warranty of Authority to coot met irith 
the Plaintiff (A).

1. The defendant, on the-----  ---- , 111—, assuming to be the agent of
(i. //., induced the plaintiff to enter into a contract with him as such agent

by the persons to whom he sells, thus affording nn additional security to the principal, 
but not otherwise affecting the principal's rights or duties in respect of the contract of 
sale (Ale p. White, L. It <i Ch. 1127. 403 ; 40 L. J. Q. B. 73 : Morn* v. Cl rushy, 4 M. k S, 
:,74 ; ('oftrroll v. Hindi*, L. R. I C. 1\ 101 ; 31 L. J. C. 1*. 101).

The agreement of a del credere agent is in its immediate object a guarantee of tin- 
agent's own conduct and skill in effecting sales to solvent customers. It is not an 
agreement to answer for the debt of another within the 4th section of the Statute of 
Frauds, and need not be in writing (Couturier v. /[ortie. 8 Ex. 40: 22 L. .1. Ex. 07 : 
fleet v. Morton. L. It. 7 V. !h 120. 132: 41 L. J. Q. B. 10: Sot ton v. Grey, [1804] I 
g. B. Î85).

(/<) A person professing to make a contract as agent for another, impliedly, if not 
expressly, warrants or promises to the person who enters into such contract upon the 
faith of such profession that the authority which he professes to have does in fact exist 
(Collrn v. Weight, 7 E. k B. 301 : 27 L. J. Q. B. 217» ; Cherry v. The Colonial /lank of 
Australasia. L. It. 3 1*. C. 24, 31 : 38 L. J. 1*. C. 40 : Hichardson v. Williamson, L. R. 
6 Q. B. 270 : 40 L. J. Q. It. 14."» : Firbank's Executors v. Humphrey*. 18 Q. B. U. 54 : 
50 L. .!. Q. It. 57). This principle is applicable to directors as agents of their company 
(sec Weeks v. Pro pert, L. It. 8 ('. 1'. 427 ; 42 L. .1. C. 1\ 120), and extends in general 
to any case where a person professing to have authority as agent induces another to 
act in a matter of business on the faith of his having that authority ((Hirer v. Hank of 
England, [ 1002] 1 Ch. 010 : 71 L..I. Ch. 318 : suh mon. Starkey v. Hank of England. 
[1003] A. ('. 114: 72 L. .1. Ch. 4«»2). If the person who deals with the agent is aware 
of what is in point of fact the extent of the authority of the agent, but makes a 
mistake as to whether that authority is sullicient in law to bind the principal, there is. 
in the absence of an express agreement to that effect, no warranty or promise on the 
part of the agent to the person dealing with him that he has authority to bind his 
principal (/traffic v. Lord Ehury, L. R. 7 Ch. 777, 800; L. R. 7 II. L. 102 : 41 L. .1. 
Ch. 804 ; Eagles field v. Lord Londonderry, 4 Ch. I). 003 ; 38 L. T. (II. L.) 303 ; see 
also Dickson v. Heater's Teley. Co., 3 C. 1\ 1>. 1 : 47 L. .1. C. I*. 1).

in an action against an agent founded on the aUive principle, the claim must show 
that the agent had not in fact the authority which by his conduct, or statements, he 
asserted he had (Oxcnham v. Sin y the, 0 II. A N. t»‘.*0 ; 31 L. .1. Ex. 110). The measure 
of damages is the loss which the plaintiff lias sustained by reason of the supposed con
tract not 1 icing binding : thus, where the contract was for the sale of a ship at a certain 
price, which the plaintiff afterwards resold at a less price, the measure of damages was 
the difference in price (Simons v. Hatchett, 7 E. k B. 508 : 2»i L. J. Q. B. 1V5 : Godwin 
v. Francis. L. R. 5 C. V. 205 : 31* L. .1. C. 1*. 121 : In re y at. Coffee Palace Co., 21 
Ch. It. 307 ; 53 L. .1. Ch. 57 : Meek v. Wendt, 21 g. B. I>. 126; 5V L. T. 558 : affd. 
W. X. 188V, p. 14 : ef. Salrcnscn v. llrderi, [1005J A. C. 302). Where the contract was 
for a sale of land, the costs of an investigation of title were allowed as damages in 
addition to the difference between the contract price of the estate and its market value 
( Godwin v. Francis, supra'). Where the contract was for the purchase of goods, the
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for [slate «'/(«/the contract wan, un for instance, the aille by the plaintiff to
the said G. H. of two ricks of Imy at £------], and asserted and warranted
impliedly [or an the cane may he] to the plaintiff' that he, the defendant, was 
authorised hy O. II. to make the said contract for him as his agent.

•>. The plaintiff upon the faith of such assertion and warranty entered
into the said contract on the-----  ------, l!l—, with the defendant as the
agent of G. H., hut the defendant was not authorised hy G. H. to make
the said contract for him as his agent, and the said G. If., on the------
-------, 111—, verbally [or an the cane may hé] repudiated the said contract
and refused to he bound hy it, and the plaintiff' was unable to enforce the 
said contract and suffered damage, particulars whereof are as follows :— 

Particulars :—
[Stale name, e.y., The plaintiff’ lost the value of the said contract, £----- ,

being the difference between the contract and market prices of the said hay,
and was put to an expense of £----- costs of an unsuccessful action against
G. II. for the purpose of enforcing the said contract.]

The plaintiff' claims £----- damages.

Ayaiant an Agent to rentrer the Amount of a Secret Commission received 
hy him from I'ernonn dealing with his l.'m/thiyer (i).

1. The defendant was employed hy the plaintiff' as his agent, verbally
[or as the cane may he], on the------------- , 19—, to buy iron ore for him
[on commission, or, for reward in that behalf],

iiieivomj of damages was the difference between the contract price and the value of the 
g'Hklh ( ! hui hr a v. Graeme. 83 Is. J. Q. B. 335).

The plaintiff in alto, in general, entitled to recover ns special damage the costs of an 
unsuccessful action on the contract against the alleged principal (Rasdell v. Trimen, 
18 V. B. 786 ; 25 I,. .1. (\ 1\ 3o7 : (itnhrin v. F ranci*, mm/ira ; and see llichardxon v. 
/inmm, 8 C. B. N. S. 655 ; 30 L. J. V. 1*. 44), or of an unsuccessful suit for sjiecitic per 
formance (('alien v. Wright, *upra ; S/milling v. J\rre1l, L. H. 4 C. I*. 212; 38 L. J. C. I*. 
133), if such action or suit would have been a valid and appropriate remedy hut for 
the want of authority in the agent, and would, hut for such want of authority, have 
l»een successful (Paw v. Dari*, K. B. Je E. 222 : 30 L. J. <). B. 257 : Hughes v. Graeme, 
33 L. .1. Q. B. 335). But if the plaintiff jiersists in the action or suit against the 
alleged principal after the agent lias absolutely withdrawn the assertion of authority, 
or after it is known to the plaintiff that the agent had no authority to bind his alleged 
principal, he cannot recover costs incurred after such withdrawal or knowledge (God- 
irin v. Fraud*, supra). The liability to pay such costs is sufficient to sustain tin* 
claim for special damage. (See “ Damages," ante, p. 56.) •

It is |K‘rmissihlc, and in some cases advisable, to join in the same action the agent 
mid his alleged principal, and to state the case in the alternative, claiming to have 
damages against the agent, if lie has not the authority which he asserted he had to 
bind his principal and to have damages against the principal, or, in proper cases, 
specific performance of the contract, if the agent in fact has the authority which he 
asserted. (See ante. p. 23 ; and for instances, sec Handera* Hy. Co. v. Tucker, 2 
Ex. D. 801 : 46 L. .1. Ex. 391 : Massey v. I In, nr », 21 Q. B. D. 3:40 ; 57 !.. .!. Q. B. 521 : 
Dennett* v. Mellwraith, [1896] 2 g. B. 464.)

(i) No agent is permitted to make any profit out of his agency beyond his proper 
remuneration as agent without the knowledge and consent of his principal (Hag'*
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Ü. The defendant as such agent bought for the plaintiff ----- tons of
iron ore from Messrs. A., II. A Co., on the------------- , HI—, at £----- per
ton, and in effecting such purchase secretly and corruptly received for him
self from the said Messrs. A., II. & Co., a commission of £-----  [or some

Ou», L. II. 10 Ch. am ; Il l„ .1. Oh. 721 : l'iirkrr v. .VrA>*»«, L. 11. 1(1 C'h. '.hi, Ho,
124 ; 44 L. J. Ch. 42» ; Harrington v. Victoria Gracing Dock (<>., it <). It. 1). 549 ; 47
i<. J. Q. It. 594 ; J to g null v. Carlton, «1 Ch. I>. 871 : 47 Is. J. Ch. 30). All pecuniary 
benefit or profit which an agent, so receives lie receives for the benefit of his principal, 
and he can be compelled to account to his principal for it, and that is so whether it is 
received by the agent under some secret bargain for it. or is in the shape of a discount, 
or of a douceur fur services rendered (McKay'* Cane, 2 Ch. I). 1. 5 ; 45 L. .1. Ch. 148 ; 
Mori .sun v. Thompson, Is. 11. V (J. It. 480 ; 4!t L. .1. Q. It. 215 ; Metr. Dank v. Jfciron,
r> Ex. D. 319 ; Mayor of Salford v. b rer, 25 Q. It. |). 3<»3 ; [1891] 1 (J. It. 1U8 ; <>o
L. J. Q. It. 39 ; Poire!I v. Jouet, [1905] I K. B. II ; 74 L. .1. K. It. 457).

The fact that the agent was not influenced by the douceur, or profit, so wrongly 
obtained in the course of his agency, will not render the transaction legitimate, or 
entitle the agent to retain such douceur or profit as against his principal (Dr Dussche, 
v. J//, 8 Ch. 1). 2H«; ; 47 L. J. Ch. 381 ; Harrington v. Victoria (iraring Dock Co., 
tupra ; Shi puny v. D roadie rod, [1899] l Q. It. 309 : <18 L. .1. Q. It. 3(lo).

Any surreptitious dealing between one principal and the agent of the other principal 
is a fraud on the latter (The Panama Telegraph Co. v. Indiarnbhcr Work* Co., L. 11. 
10 Ch. 515 ; 45 L. J. Ch. 125 ; Harrington v. Victoria (tracing Dock Co.; Mayor of 
Salford v. Lecer, supra"). As to rescinding a contract upon the ground of such deal
ings, sec The Panama Telegraph Co. v. India rubber Works Co., so pro ; Smith v.Sorhy, 
3 Q. B. 1). 552, n., ami as to when fraud is u ground for rescission, see “ Fraud'' 
pont, pp. 056, 057.

An agent cannot maintain an action to recover such illegal profit or commission 
from the person who has promised to pay it to him (Harrington v. Victoria (tearing 
Dock Co., supra).

Where a secret commission or bribe has been paid to an agent in respect of a trans
action in which he is acting for his principal, the principal can sue the person who 
has thus paid commission to or bribed his agent to recover the amount of which he by 
such payment has been defrauded (tirant x. Hold Exploration Syndicate, [1900] I 
Q. 1$. 233 ; <19 L. ,1. Q, B. 150 : Cohen v. Knnchkc, 83 L. T. 102), ami it would seem to 
have l>een held that, notwithstanding such recovery, he may also recover from the 
agent the amount of the bril»c or commission paid to such agent (Mayor of Salford v. 
Lercr, supra : and see Grant v. Gold Exploration Syndicate, supra). Where a person 
employed as agent to sell property sold the property and took a secret commission 
from the purchaser, it was held that he was not only liable to pay over such commis
sion to his employer, but was also disqualified from recovering from his employer the 
commission which upon a proper sale would have been payable to him by his employer 
(Andrews v. Dam say, [ 19o3] 2 K. I». <135 ; 72 L. J. lx. It. 8<i5). But when auctioneers 
omitted to deduct discount off out-of-pocket expenses it was held that their doing 
so did not disentitle them to their commission (l/ippisley v. Knee Pros., [1905] I 
K. B. 1 ; 74 L. J. lx. B. 08). Where the trade practice is for the agent to be 
remunerated by allowances or discounts made to him by the other contracting party, 
and that practice is known to, and acquiesced in by the principal, there is nothing 
illegal in the agent accepting such allowances or discounts (G. 11". Insurance Co. v. 
Cunlijle, L. 11. 9 C'h. 525 : 43 L. .1. Ch. 711 : Daring v. Stanton, 3 Ch. D. 5<i2 : and see 
Williamson v. Parlour, 9 Ch. 1). 529 ; 37 L. T. 098).

Where a specific sum is claimed, the claim may be simply for money received for 
the use of the plaintiff, and the form given under “ Money ltccei red," post, p. 25f>, will 
in general suffice, unless it is necessary to rely on fraud ; and where this is so, it should 
distinctly appear on the face of the pleadings. (See “ Fraud," poet, p. 398.)
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ntlicr commission, the amount whereof is unknown to the plaintiff], which 
lie did not account fur or pay over to the plaintiff.

The claims £------ [or an account of such commission and
payment of the amount thereof].

AdlSTMRXT (k).

('Inioi for 11"1 Ai/iiliiifiit of Harm mill Cnltle.

The plaintiff's claim is for money payable by the defendant to the 
plaintiff for the agistment, feeding and taking care of horses and cattle 
for the defendant at his request, made verbally [or, us the ruse mni/ he] on 
tbe-------------, lit—.

Particulars ;—

For the Keep of Horses.

The plaintiff's claim is for money payable by the defendant to the 
plaintiff for keeping, feeding, grooming, training, and attending to horses 
for the defendant at his request, made verbally [or, us the ruse mny be], on 
the-------------, IS—.

Particulars :—

For I he Vse of Puslure.

The plaintiff’s claim is for money payable by the defendant to the 
plaintiff for the defendant’s use, by tbe plaintiff’s permission, given
verbally on the ------ ------, IS—, of |mature land of the plaintiff for
depasturing cattle thereon.

Particulars :—

Where the plaintiff ihaa, not know what aim mat to claim ami is unable to sue for 
*|iecltic amounts, the notion would necessarily in general lie one for account. (See 
" .Imi**/,'1 mstr, |i. 6!l.) As to ascertaining by discovery and inspection the details 
so as to be able to give particulars, see *' Purl ion tors," ante, p. 38.

(*) The common law duty of an agister of cattle with whom cattle arc left to be 
fed, ia to keep and take care of them and feed theta, and |icrinit the owner to retake 
them, but not to redeliver them to him (Hroudtcater v. ]Hot. Holt. N. P. C. 547 ; 
Corbett v. /‘uchiiojtoti, 6 li. X C. 268). An agister is not an insurer of the safety of the 
cattle intrusted to him ; though he is liable if they are injured through his negligence 
or want of care (Smitli v. Cooh, 1 If. H. IX 7il, 81 ; 45 L. J. Q. It. 122 ; Hole strop v. 
tlmjory, [1865] 1 Q. It. ôtil ; 61 L. J. <J. It. 415) ; nor has he, as such, any lien on the 
cattle, (See *• Lien," post, p. 866.) A contract to take in cattle to feed does not give 
an interest in land within s. 4 of the Statute of Frauds (Jours v. /'list, lu A. A E. 763J.

C2C
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tor a Form of <'him for Xeyliycace in currying out a Contract for 
Ayistmcnt% see Turner v. Ffallibrass, [181)8] 1 Q. B. 56; (57 L. A. Q. B. 52.

Agukkmknt (/).

Form of Claim for l)amanes for Breach of an Ayreenient 
not amter Feat.

The plaintiff has suffered damage by the defendant’s breach of an agree
ment between the plaintiff and the defendant, made on the -----  -----,
11)— [and contained in letters dated, &cM or in a document dated that day, 
or orally], whereby the defendant agreed [here state concise}y the substance and 
effect of the ayreement so far as is material, taking care to shorn the consideration 
for the defendant's ayreement (m), and statiny the breach or breaches relied on 
and the sjiecial damaye, if any, and yiviny particulars of damage, dr.].

(/) The statement of claim should show,either in the hody <>f it. or in particulars set 
out or referred to in it, whether the agreement relied on is in writing or made bv word 
of mouth or implied. In all cases the date and parties should be stated. In the case 
of a written agreement the document or documents containing it should be described 
sufficiently to identify it or them. (See Turquand v. Fra ran, 40 L. T. 543.) In the case 
of an implied agreement the facts and circumstances from which the implication arises 
should be stated. Where the agreement is to be implied from a series of letters, or 
conversations, or from circumstances, it is sufficient to allege the agreement as a fact, 
ami to refer generally to the letters, conversations, or circumstances, without setting 
them out in detail (Old. XIX., r. 24 ; see mite, p. 9). Stipulations arc not to be 
implied in written contracts, unless they arc actually necessary in order to give effect 
to the express contract as reasonably understood (Aspdin v. Austin, 5 Q. It. ti71, (183 ; 
HmnUjn v. M ood, [1891] 2 Q. It. 488 ; White v. Turnbull, 3 Com. ('as. 183. 189 ; 78 
L. T. N. S. 729 : and see Ogdnu v. Xrlson, [1904] 2 K. It. 410 : 73 L. J. K. It. 895. 
affirmed in It. V., [1905] A. C. 109 ; 74 L. J. K. It. 433).

It is unnecessary that the statement of claim should contain any express averment 
of the fulfilment of conditions precedent. (Sec post, p. 157) Where the post is a 
usual or proper mode of communicating the acceptance of an offer, the contract is in 
general deemed to be completed upon the posting of the letter of acceptance (Adams 
v. Lind sell, 1 U. Ac Aid. 981 ; Dunlop v. Higgins, 1 II. L. C. 381 ; 1 lent home V. Fraser, 
[1892] 2 Ch. 27 : 91 L. J. C'h. 373). Where the wording of an offer or authority is so 
ambiguous as to lie fairly capable of two meanings the person making or giving it may 
Ik; bound by it in the sense in which it is accepted and acted on by the recipient or 
agent, although that may not have the sense intended in making the offer or giving 
the authority (Inland v. Liringston, L. It. 5 11. L. 395 : 41 L.(). B. 201 ; Falck v. 
Williams, [1900] A. C. 179 : 99 L. I. I». C. 17).

As to agreements required by the Statute of Frauds to lie in writing, see post, p. 993.
As to setting out agreements verbatim in a statement of claim, see ante, p. 7.
(in') Consideration is necessary to the validity of a simple contract, and must, in 

general, be shown upon the statement of claim. (See antr, p. 47.)
in the ease of bills of exchange, promissory notes, and cheques, it is not necessary 

to state the consideration upon the face of the statement of claim, because it is pre
sumed that consideration is given for them until evidence to the contrary is produced. 
(See post, p. 108 ; Ord. XIX., r. 25, cited mite, p. 9.) A gratuitous promise, if it 
rests in agreement only,is void of legal effect (Plowden, 308 : Krhewirk v. Manning, 21 
L. J. Ch. 581 ; l De G. M. * O. 179).

A contract by deed is, in general, valid without consideration. It is, therefore, not
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For like Forme, see R. S. 188:1, App. (’., Seel. 1'., Xos. 1, 2, 4, 5, find 
10, riled “Sale of (roods," post, pp. 280, 281 ; "Shipping” post, 
pp. 207, 208 ; “ Marriage, /tost, p. 245.

Claim for Damages for Drench of an Agreement not under Seal, where il is 
desired to set out the Agreement more fully.

1. By au agreement in writing dated the------------- , 10— [or, made
verbally on the------------ , 10—], it was agreed between the plaintiff and
the defendant (amongst other things) that [here first stale the material 
parts of the agreement, either verbatim or giving the substance and effect 
thereof, rare being taken to show the consideration for the defendant's agree
ment (;i). Then, after setting out any necessary averments, allege the breach 
or breaches of the agreement, anil state the special damage (if any) claimed, 
giving particulars ivlien required. The pleading should be divided, where 
necessary, into separate paragraphs numbered consecutively, and should 
conrliide with a claim for the damages or other relief sought in the action"].

Claim for a Debt due muter a Covenant in a Deed.

The plaintiff’s claim is for principal and interest due under a covenant
in a deed dated the----- -------, 10—.

Particulars :— £
1000,------------. Principal due this day............  100
1000,------------. Paid ......................................... 20

Principal due............................................................ 80
Interest from------------- , 10—, to ------ ------ ,

10—, at----- per cent.......................................... 8

Amount due ............................................................ £88
(See R. s. C., 1888, App. C., Sect. IV., No. 8.)

Concise Form of Claim for Damages for Breach of Covenant.

1. The plaintiff’ has suffered damage by the defendant's breach of a 
covenant contained in a deed dated the------------- , 10—, made between

necessary in a statement of claim founded uihiu a deed to state the consideration. 
Vndcr the provisions of certain statutes some deeds without consideration, or voluntary 
deeds, are made voidable as against certain |iersons, e.g., bond tide purchasers for value, 
Jcc. ; but unless the claim itself shows that the defendant is one of such persons, it 
would be unnecessary to allege consideration in the claim. As to what is considérât ion, 
see gust, p. tiOO.

(») See note (oi), on p. SU.
H.L. O
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the plaintiff of the one part and the defendant of the other part [state the 
forties ttccordiny to the deed], whereby the defendant covenanted to [hue 
yivf co wisely the subitawe and effect of the covenant, on fur as is material 

2. [Herr state the breach, e.y., The defendant did not, or, did, &oan 
the rose may he, folloiriny the covenant a» elated in the jireerdiny /mrayraph, 
and then elate the special damaye, if any, and yin particulars thereof.]

for a 'ike form, see It. ft. ('., 1HS3, Apji. <’., Sert. I'., Xu. tt, cited 
“ Landlord awl Tenant," post, p. 220.

Annuity (o).

APPRAISER. See “ Auctioneer," poet, p. 90.

If !

I

Al'PRKNTIOB(y).

Ily an Apprentice ayainet his Master on the Indenture of 
Apprenticeship.

I. By an indenture dated the--------------, 19—, the plaintiff put himself
apprentice to the defendant to learn the defendant's trade of a------ , and
to serve him as an apprentice for the term of five years then next following, 
and the defendant by the said indenture covenanted with the plaintiff to take 
and receive him ns the defendant’s apprentice during the said term, and to

(<») St-e “ bonds." post, p. 134. ami "Annuity," /nut, p. 582. As to the apportion* 
ment of annuities, see “ The Apportionment Act, 1870." cited post. p. 227, and see also 
In re Haryrmrrs, il Ch. I'. IM; 59 !.. .1. Ch. 37.'».

(p) The form of covenant usually inserted in indentures of apprenticeship, “ for the 
true performance of all and every the said covenants and agreements, each of the said 
parties binds himself onto the others by these presents," is held to render the father or 
surety liable for the performance of the articles by the apprentice ( Whitley v. Iedhis, 
8 Mod. lint ; branch v. Ea-inyton, 18mg. 518). There may be a valid apprenticeship 
to a company or corporation (bsrnley, ,1V. Society, limited v. t'osson. f 18111 ] 1 Q. B. 
75 ; fil) L. J. M. C. 511).

An action will not lie against an infant on his covenants in an indenture of 
apprenticeship, unless it is established that the contract or arrangement made by the 
deed was a reasonable one. and for the infant's benefit, and such that it might fairly 
lie considered a “ necessary" for an infant in his posh inn ( to Francesco v. barnum.it, 
Ch. D. 430; Walter v. Ecerari. [18111] 2 Q. B. 369; fill L. J, Q. B. 728 ; Era ns v. 
Ware, [1892] 3 Ch. D. 502 ; 62 L. J. Ch. 256 ; Corn v. Matthews, [1893] 1 Q. B. 310 ; 
62 !.. .1. M. C. 61 ; Green v. Thompson. F18991 2 Q. B. 1 ; 68 !.. J. Q. R 719 ; see
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instruct him in the said trade by the best means, and to provide fur him 
sufficient food, drink, lodging and other necessaries, during the said term.

2. The plaintiff accordingly on the------------- , IV—, entered into the
service of the defendant as such apprentice, but the defendant did not 
during the said term instruct the plaintiff in the said trade and did not 
provide sufficient food, drink, lodging ami other necessaries, for the 
plaintiff [and during the said term, viz., on the-------------, IV—, wrong
fully dismissed the plaintiff from his said service ami wholly refused to 
allow him to serve as such apprentice under the said indenture].

;L By reason of* the above-mentioned breaches of covenant [slate /he
s/nritil ilanunje, if flW//].

Ih/ I In- Mimin' against /In' Father or Oitanlian mi I hr ! mien hue of
A/ijnmlirfshi/i.

I. By a covenant contained in an indenture of apprenticeship dated 
the-------------, IV—, the defendant, the father [or the guardian, or as

fitment* v. L. S V. 11'. Ihj. G»., [1894] 2 Q. B. 4S2), except in tin* caw <»f apprentice
ships umler ft custom such as the custom of London, ns to which see Stanton'* Cate, 
Moore. 13.") ; Kden's ('one, 2 M. & !.. 226 ; and Austin on Apprentices, pp. 108 et seq.

An infant apprentice cannot, during infancy, avoid the apprenticeship on the 
ground of his infancy, but lie may, unless the binding is under a custom to bind for a 
longer period, or under the authority of a statute, avoid it ii|>on attaining full age (//. 
v. Hiiidrinyhaiii, ti T. R. 557 ; Caoper v. Simmon*. 7 II. X N. 7U7 : 31 L. J. M. C. 138). 
Such avoidance, however, does not discharge the father or other person who has 
covenanted fur him (/> //. Dari*, 5 T. R. 717» : Air p. frill, 7 East. 370 : King v. 
Wigston. 3 B. k V. 184 : Coming v. Hill. 3 B. k Aid. 58). As to infant apprentices, 

see further ’• Infancy," //o*f, p. 088 ; and see 11. v. Lord, 12 Q. B. 757 : 17 L. J. M. C. 
181 : Men kin v. Morri*. 12 (). B. L>. 352 : 53 L. J. M. C. 72 : (\wn v. Matthews,\ 1888] 
I Q. B. 310. As to suing by next friend, see “ Infant" /nut, p. 180.

There is, in general, an implied stipulation in an apprenticeship deed that the master 
shall continue during the term to carry on the business at the same place or part of the 
country in which it is being carried on at the date of the deed (Eaton v. Western, 8 
Q. B. 1). 630 ; 53 L. .1. Q. B. 41, where see also as to the effect of changes in the 
master’s firm, ami in the mode of carrying on the business).

As to the measure of damages in actions by or against the master, see Lewi* v. 
Peachey. 1 H. A: C. 518; 31 L. .1. Ex. 486 : Maw v. Jane*, 25 Q. B. I). 107 ; 58 L. .1. 
Q. B. 542.

Although in the absence of some provision to the contrary, the death of either the 
master or the apprentice puts an end to the contract (see "Apprentice," jmt, p. 583), 
there is in general no right to the return of any part of the premium upon the death of 
the master ( Whineup v. Hughe*. L. R. 6 C. P. 78 : 40 L. J. C. P. 104). It seems that 
the same rule in general applies in the case of an articled clerk to a solicitor (/a re 
Thompoon, 1 Ex. 864 ; Whineup v. Hughes, supra ; Ferns v. Carr. 28 Oh. D. 408 ; 54 
L. J. Ch. 478 : Cordery on Solicitors, 3rd eel., p. 18).

If the master of an apprentice or articled clerk becomes bankrupt during the term, 
such bankruptcy operates as a discharge of the apprenticeship or articles, if either the 
master or the apprentice or clerk gives written notice to that effect to the trustee in 
the bankruptcy, who is empowered in such case to return a reasonable sum in respect 
of the premium (if any) which was paid to the bankrupt. (See the Bankruptcy Act, 
1883, #. 41.)
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the rasp nun/ be] of the apprentice .1. />., covenanted with the plaintiff that
.4. II. should for the term of------years faithfully serve the plaintiff, and
should oltey his lawful commands, and should not absent himself from the 
plaintiff's service unlawfully.

2. .4. II. did not during the said term faithfully serve the plaintiff, nor 
did he obey his lawful commands, and he absented himself from the 
plaintiff's service unlawfully.

Particulars of breaches :—

Arbitration and Award (7).

/'iniin for Muni'fi title on mi A iranl.

The plaintiff’s claim is for t*----- , being the amount awarded to be paid
by the defendant to the plaintiff by the award of (I. II. in writing and dated

(7) The general statute law relating to arbitrations has been consolidated and 
amended by the Arbitration Act, issu (62 k .13 Viet. c. 49). which has rq>ealed many 
previous enactments on this subject. (See s. 26.)

With respect to references by the written agreement of the parties, it is provided by 
s. 12 that “A11 award on a submission may, by leave of the Court or a judge, be 
enforced in the same manner as a judgment or order to the same effect." By s. 27, a 
“ submission ” means “a written agreement to submit present or future differences to 
arbitration, whether an arbitrator is named or not," and such agreement need not 
necessarily lx? signed by the parties (/inker v. Yorkshire F:re lux. Co., [1892] 1 Q. B. 
144). A provision in a contract, entered into at Budapest, that all disputes arising 
under it should lie settled by the Courts at Buda|x*t. has been held to be a 
“submission ” (. I nxtrian-Lloyd XX. Co. v. Gresham Life Soviet y, [ 1903 j 1 K. B. 249 : 
72 L. J. K. B. 211). An action is still, in general, necessary in order to enforce an 
award where the agreement of reference was by word of mouth only, or was a mere 
agreement for a valuation as distinguished from a reference of disputes to arbitration, 
or where the leave required by s. 12, above cited, cannot be obtained, or where the 
award does not determine the liability of the parties (In re Willesden Loral Board. 
[1896] 2 Q. B. 412. 417 ; and see •• Company," poxt, p. 156).

By s. 1. “ A submission, unless a contrary intention is expressed therein, shall be 
irrevocable, except by leave of the Court or a judge, and shall have the same effect in 
all respects as if it had been made an order of Court.” The meaning of this section is. 
that the power of the arbitrator or arbitrators appointed under a submission as nlmve 
defined cannot, where once conferred, be withdrawn without such leave (In re Smith 
and êSerrive, 2.1 l). B. D. 646 : .19 L. J. I). B. .133). As to when leave to revoke an 
arbitrator's authority may be obtained, see Eaxt India Dorks Co. v. Kirk, 12 App. Cas. 
738 ; 67 L. J. <). B. 29.1 : James v. James. 23 Q. B. D. 12 : .18 L..1. <). B. 424 : and other 
cases cited in Ann. 1‘ract.. 190.1, vol. ii.. p. .1.10.

A submission by word of mouth only is revocable, and it is a good defence to an 
action on an award made upon such a submission that the authority of the arbitrator 
or arbitrators, as the case may lie, was revoked before the award was made.

By s. 11, “ Where an arbitrator or umpire has misconducted himself, the Court may 
remove him.” This, in the King's Bench Division, is commonly done on motion. It 
would, however, seem that an action would lie for an injunction to restrain an 
arbitrator from proceeding with an arbitration, where, owing to corruption, misconduct 
or interest in the subject-matter of the arbitration, of which at the time of his appoint
ment the parties hud no notice, he is incompetent or unfit, and to remove him from 
his office [Malmesbury By. Co. v. Bndd. 2 Ch. D. 113 : fhddoir v. lied daw, 9 Ch. D. 89 ;



Al<MIRATION ANi» AWARO. Hi
the--------------, lil—, made pureuaut to a submission to arbitration made
betweeu the plaintiff and the defendant in writing and dated the ,
19—.

Particu lain :— £ *• "•
19—,------------- . To amount awarded ....................................... ........................

To costs paid to the said G, //. on taking 
up the said award and which by the said 
award were awarded to lie repaid by the 
defendant to the plaintiff in the event of 
the plaintiff paying the same .............................................

Amount due..................................£-----------------

47 L. J. i’ll. :.HS ; but sec Jackson v. Harry H y. ('o., [I893J 1 Uh. 238). In cases where 
the contract provides that disputes arising under it are to be decided by the agent of 
one of the parties, as, for instance, the architect or engineer employed by one of them, 
such agent, is not disqualified from arbitrating because he may have to review his own 
action as agent to some extent, or reconsider opinions he had, in the course of his duty 
as agent, expressed upon the matters in dispute, but to remove him it must be shown 
that he was, or was probably, biassed ami would not honestly consider or re-consider 
the matters to be brought before him (Jarl/son v. ltarry lly. Co., supra ; Echo rsir y v. 
Mersey Docks Hoard, [1894] 2 <). lb »W>7 : 71 L. T. 108 : 1res v. Will*us, [1894] 2 I'll. 
478 : i>3 L .1. Ch. 521 ; Hriykt v. Hirer Elate Co., [I9UO] 2 Ch. 835 ; 70 L. .1. C'h. 69).

An action will not lie for an injunction to restrain proceedings in an arbitration 
upon the ground that the matters are not within the scope of the submission, or that 
an award, if made upon them, would lie futile or invalid (Xortk London lty. Co. v. 
(1. X lty. Co., 11 Q. It. I». 30 ; 52 L. J. Q. B. 380 ; Farrar v. Coo/mr, 44 ('ll. 1». 2»i8 ; 
51» L. .1. Ch. 500), but an action may lx* brought upon a proper ground, as, for instance, 
that it was obtained by fraud, to set aside a submission to arbitration, ami for an 
injunction to restiain in the meantime proceedings in the arbitration baaed on such 
submission (Kitts v. Moore, [lHi»,*>] 1 Q. It. 253: 44 L. J. Q. It. 152).

The Act lias no application to a reference for the purpose merely of obtaining a 
valuation, where there arc no disputes to l*e decided between the parties, and where 
the valuers are to act mainly upon their own observation ami skill without anything 
like a judicial inquiry. (See In re Dated y, 15 Q. It. I). 42tl ; 54 L. .1. Q. R. 374 ; In re 
Cants Wilson, 18 Q. It. L>. 7 : 5t> L. J. Q. It. 530 ; In re 11atntnond, 02 I». T. 808.)

The Act applies to arbitrations under the provisions of any particular statute, as if 
they were arbitrations pursuant to a submission, in so far as it is not inconsistent with 
the particular statute regulating the arbitration, or with any rules or procedure 
authorised or recognised by such statute. (Sees. 24.) Accordingly s. 12thx-s not apply 
where the particular statute imposes a new liability and directs the mode of enforcing 
the award (/« re WiUrsdrn Local Hmtrd, ante, p. 84).

Where costs arc awarded, it is not in general a condition precedent to an action on 
the award that the costs should have been taxed (Uouldsirorth v. Wilson, 4 lb k S. 1 : 
32 L. J. Q. B. 281» ; Metropolitan Dist. Ily. Co. v. Skar/te, 5 App. Cas. 425 : 50 L. J. II. I.. 
14 ; Letcis v. llossiter, 44 L. J. Ex. 13(i),

Specific |>erformatice of an agreement to refer existing or future differences to 
arbitration will not in general be ordered (per Eldon, L.C., in Street v. ltiyby, <1 Yes. 
818 ; (,'outlay v. Duke of Somerset, IV Yes. 431 ; Leake on Contracts, 4th ed., p. tiîti). 
An action may be brought to recover damages for the breach of an agreement to refer 
to arbitration, but it is said that in general the damages recoverable would, iu the 
absence of any express agreement as to damages to be recovered for such breach, be 
nominal, liecause there could lx? no proof of the money loss from the not making of



himtiif s claim is £------ lor monc)
defendant to the plaintiff under an award in writing dated the-------------- ,
111—, of /. A'., who was by a writing dated the-------------- , 10—, duly
appointed an umpire in that behalf by A’. /’. and (1. II., under a submission
by the plaintiff and the defendant in writing dated the-------------- , 10—,
of matters in difference between them to the arbitration of the said A'. A’, 
and fl. H., or of an umpire to be ' " them in that behalf, in case
they should disagree, as they, in fact, did.

l‘articulant:—[.1* ill Ms //iwW/iiy /'will.]

A'w Kon-fterfornumre of an An'tirtl of tin .1 i loti'tilor t/irtrliny that ra/ain 
Afin xlmultl bo ilonr by l/tr Hrfemlanl.

t. On the ------ ------, 10—, the plaintiff' and the defendant by an
agreement in writing of that date [w ns the fuse may bo] agreed to refer 
all matters then in difference lietween them to the arbitration of A', /'..and 
to abide by his award concerning the same, and to perform and observe 
any directions which might lie thereby given.

•>. The said A'. /'., by his award in writing, dated the--------------, 10—,
which was duly made and published ill pursuance of the said agreement of

tlie award (Lirhiyxton v. Haiti, K. 1$. 132: 24 L. J. <j. II. 2(111 ; Street v. Itiyby. 
(1 Yea. HI 4 ; but ace Thomas v. Fredriekx, 10 Q. 11. 775). An action to recover damages 
may. however, usefully lie brought in those eases where by the terms of the contract the 
price or damages have to be ascertained by arbitration a» a condition precedent to their 
recovery by action, and the party liable for such price or damages fails to carry out, 
or repudiates, his agreement to have such price or damages ascertained by arbitration 
(Hold stone v. Oxbow, 2 & 1’. .*>.*>1 : $Seott v. A eery, Ex. 487 ; 5 II. L. V. Ml).

Where a person has l/cen invited by laith parties to an arbitration to act as paid 
arbitrator, he can, if ho so act, maintain an action for his reasonable charges as such 
arbitrator, and the parties arc, it would scent, jointly liable to hint for such charges, 
however the liability might ultimately be adjusted ns between the parties themselves 
(Cram/don v. Ilidley, 20 (J. II. 1). 4* ; .*>7 L. T. 8Vi»). An arbitrator generally protects 
himself by retaining his lien upon the award until his fees arc paid. In awards made 
under the Arbitration Act, 1881), in the absence of provision to the contrary in the 
submission, the costs, including the arbitrator's charges, may be fixed and settled by 
the award (< 2), and where this is done there is no right to have such charges taxed 
(In re Prebble, [181)2] 2 Q. 15. ti(»2), and it would seem that the remedy, in such cases, 
if an excessive amount i- awarded for the charges of the arbitrator, is to apply to set 
the award aside for misconduct (V/#., (iilhert v. WrUjht, 20 Times Hep. 1(14).

Hut, where the ‘s charge i* not thus fixed and settled by the award, if an
excessive charge is paid to him in order to take up the award, the parly paying it may 
recover back the overcharge in an action (/hirHex v. lirai thwrite, 2 11. k X. ">69 ; He 
(bomba, 4 Ex. 839,811.843 ; Feroleyy. /Irunxon. 2*1 L.J.1J. It. 178, and see Llandrindod 
Water Co. v. Hau'kx/ey, 20 Times Hep. 211 ).

All arbitrators are not paid arbitrators. Whether the arbitrator is entitled to 
•lit for his services depends in each ease upon the express or implied terms of the 

employment (/foyyins v. (iordon, 3 Q. It. 466, 471 ; Crompton v. Hid ley, supra).
An arbitrator is in a quasi-judicial position, and cannot, at any rate if he acts bond 

tide, lie sued in resjiect of his decision or conduct as such arbitrator {Than is Sulphur

2^0147
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reference, directed that the defendant should, &c. [or, should not, &e., as 
the rase mat/ be, statin if the arts tchirh the defendant teas diverted to do or to 
abstain from dointf],

.1. The defendant has not, «fco. [or, lias, &c.,as the rase mat/ be, stating the 
breathes complained of],

Particulars :—[Here give /mrtirulars of the breaches, where necessary, and 
state any special dama ye suffered by the plaintiff.]

A Hire Form, including a Claim for Cosh a tear tied by the Arbitrator; see 
Mel hath v. Watson, 2 (\ P. I). 281.

For a Form of a Claim on an Award under the Lands Clauses Act, see 
/tost, “ Comptai yp. 151*.

À86MNMKNT OF I>KBT8 AND CHOSES IN ACTION (# ).

Co. v. h/tns, L. R. S C. V. 1 ; 42 L. J. C. V. I» ; Pap pa v. Jtiw, L. It. 7 C. I*. 32 : th. 323 ; 
44 L. .1. C. V. 11 ; lb. 187 ; Stevenson v. Watson, 4 C. V. D. 148 ; 48 L. J. C. 1*. 318). 
In Chambers r. Ooldthorjte, [118)1] 1 Q. It. 024 ; 70 L. J. K. It. 482, it wm held {dis*. 
Ruiner, L.J.) that an architect ap|>oiutcd as arbitrator to decide as between his 
employer and the builder and to give certificates as to work done and as to quantities 
could not be sued by the employer for negligence in measuring up.

A mere valuer may be sued for misconduct as such valuer by his employer, or for 
want of that reasonable skill as a valuer which he is held to warrant himself to |kissvss 
by holding himself out as a professional valuer (Jenkins v. Petkam, 13 C. It. 168 ; 24 
L. .1. C. P. D4 ; Tnrner v. (IonIdes, L. R. 1) C. I*. 37 ; 43 L. J. <'. V. 60).

As to awards under the Lands Clauses Consolidation Act, see piut. pp. 136, 312.
(r) Previously to the enactments contained in s. 23 (6) of the Judicature Act, 1873 

(as to which, see note (*), pout), debts or choses in action, with the exception of those 
arising on certain contracts which were assignable by the law merchant (as bills of 
exchange) or by statute (as policies of life insurance, of marine insurance, book debts 
by liquidators of companies. Ac.), were not assignable at law. In Equity, however, it 
was otherwise, the Courts of Equity regarding such assignments in general ns agree
ments by the assignor to |*crmit the assignee to sue at law in his name, and com|*clling 
the assignor, when the assignment was for valuable consideration, to allow his name to 
l»e thus used, U|*oti receiving a proi*er indemnity against costs (Crouch v. ('redit 
Foncier, L. U. 8 (J. U. 371. 3ko ; 42 L. J. (J. 11. 187 ; Tryon v. National Prorident Inst., 
16 Q. II. D. 678 : 33 L. J. <). H. 236 : Leake on Contracte, 4th cd., p. 824 ; 1 White & 
Tudor, 7th cd., p. 103).

The King's Bench Division has now the authority formerly vest is l in the Courts of 
Equity, and assignments formerly regarded by those Courts as valid will be so treated 
in all Divisions of the High Court. Suuli assignments were regarded in Equity as 
binding the debt or chose in action in the hands of the debtor, or trustee or other 
|*crson liable in respect of it to the assignor, from the time w hen such debtor or trustee 
or other person ha«l notice of the assignment. No formal or written notice of the 
assignment was requisite, it was enough to bind the debt in Equity, that the debtor or 
trustee, Ac., had notice in |*oint of fact (lb.; Lloyd v. Hanks, L. It. 3 Ch. 488 ; 37 
L. J. C. P. 881 ; At let son v. Chichester, L. R. 10 C. P. 310 ; 44 L. J. Ch. 133), and no 
assent on his part was necessary (Hum v. Carvalho, 2 My. A Cr. 600 ; Morrell v. 
Hoot ten, 16 tieav. 107, 203 ; lx.1 ake on Contracts, 4th cd., p. 831), nor was it in general 
necessary to the validity of an equitable assignment that it should be in writing, 
except in cases within the Statute of F muds (Leake on Contracts, 4th til., |*. 83u ;
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By the Assiynee if ii Debt, under ». 25 (II) of Hie Judea/ure Art, 1*7.11 «).

The plaintiff’s claim is fur money payable by the defendant to the 
plaintiff as assignee of a debt of £----- , which, at the time of the assign
ment hereinafter mentioned, was due from the defendant A’. /’., for [here 
state the unture of the debt, as, for instaure, the price of goods sold and 
delivered by the said A'. F. to the defendant], and was assigned by the said
A'. F., by writing, under his hand, dated the ------ ------, 111—, to the
plaintiff absolutely, of which assignment express notice in writing was
given to the defendant on the------------- , 19—, by a letter [or, notice in
writing] dated that day [or, us the rase may /«■].

Particulars :—[Here state /sirtindars of the debt originally due from E. F.J

» p, Unit, 10 Ch. 1). IIIÔ ; IS L. J. II. *!•). As between the assignee and the assignor, 
notice wns not required to complete the assignment {Ilohinson v. Xeshitt, L. 11. 8 C. 1*. 
264 ; ;t7 L. J. C. 1\ 121 : With ing ton v. 75//#-. L. 11. 4 i’ll. 288 ; 20 1,. T 637 : (Jornape 
V. Jrwell, 34 Ch. D. 128 ; 50 L. J. Ch. 8.*>).

An order given to a debtor or trustee, kc., by the person entitled to the debt or trust 
fund, for payment of money to a third party, if communicated to such third party, and 
specifying out of what debt or funds the payment is to be made, may be a good equit
able assignment (1 White & Tudor, 7th ed., p. 108 ; see Burn v. ('nr ml ho, 4 My. A: 
Cr. 090, 702 : PereiraI v. Dunn. 20 Vh. 1). 128 ; 54 L. J. Ch. 570 ; Wehh v. Smith, 30 
Ch. D. 198 : !.. J. ch. 848 ; Brandt v. Dunlop Co.. 21 Times Rep. 710,712 : end mv
Hording v. Harding, 17 Q. 11. 1). 442 ; 55 L. J. (j. 11. 552). Hut an order which does 
not specify or indicate the fund out of which payment is to lie made is not a sufficient 
equitable assignment {Perdrai v. JJunn, supra).

A mere order or request to a debtor or agent to pay a third party, not communicated 
to such third party, is a revocable mandate, not amounting to an equitable assignment 
(Srotf v. Pun hor, 8 Mi l. 668 ; Morrell \. IVootten. 16 Beef, 197).

A cheque is not an equitable assignment of the moneys in the banker's bands. (See 
Hills of Exchange Act, 1882, ss. 53 (1), 73 ; J/ophinson v. Border. L. 1». 19 Eq. 74 : 
Schroeder v. (entrai Bank, 34 L. T. 735 ; 24 W. K. 710.)

Future debts, or property to be acquired infnturo, may lx* the subject of equitable 
assignment (Brown v. Tanner, L. It. 2 Eq. 8<>0 ; Tail h g v. Official Jleeeirer, cited 
pod, p. 89).

Some contracts are, upon grounds of public |>oliey, unassignable, as for instance the 
salary of a judge, or public official, or military officer (Stone v. Lidderdale, 1 Anst. 
535 ; Palmer v. Bate, 2 H. k H. C73), and some are by statute made unassignable (see 
pod, p. 580), but as a general rule the benefit of a contract, other than one of so 
personal a nature as to lx for that reason unassignable, as for example a contract 
between author and publisher, that the one shall write and the other publish a book 
(see /md, p. 586) is assignable in Equity, and may lx enforced bv the assignee, the 
general practice being that the assignor should also be made a party to the litigation 
(Brive V. Bonnider. 3 Q. H. L>. 509, 575 ; 47 L. .1. Q. H. 722 ; Tolhurd v. Associated 
Cement Manufacturers, [1903] A. C. 414,420; 72 L. J. K. H. 834 ; Bowden's Syndicate 
v. Smith, [1904] 2 Ch. at p. 91 ; see (Jihson v. Carruthers, 8 M. k W. 343).

(*) By the Judicature Act, 1873, s. 25 (0), “Any absolute assignment, by writing 
under the hand of the assignor (not purporting to be by way of charge only), of any 
debt or other legal chose in action, of which express notice in writing shall have been 
given to the debtor, trustee, or other jxrson from whom the assignor would have been 
entitled to receive or claim such debt or chose in action, shall be, and be deemed to 
have been, effectual in law (subject to all equities which would have been entitled to 
priority over the right of the assignee if this Act had not passed) to pass and transfer
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7'Zff ///v, where the Assignment iras of a Debt due and of other moneys to 
heroine due under an Agreement (t).

1. The plaintiff's claim is for money payable by the defendant to the 
plaintiff as assignee of the sums of money which, at the time of the assign
ment, were due or to become due from the defendant to h\ F.y under an 
agreement between them, dated the ------- ------- , 111—, whereby it was

the legal right to each debt or chose in action from the date of such notice, and all 
legal or other remedies for the same, and the power to give a good discharge for the 
same, without the concurrence of the assignor."

To be within the above section the whole legal right of property in the debt or 
chose in action must be assigned, it must be an out-and-out transfer of the debt or 
chose in action. A mortgage may be an absolute assignment, although it is subject 
to a proviso for redemption (Burlinson v. //till, 12 Q. 11. D. 347 ; 53 L. J. Q. It. 
222 ; Inured v. Magoti Bay Co., 23 Q. It. D. 839 ; 68 L. J. Q. It. 4M» ; IIMy he, v. 
Pump House Hotel t\>., [1902j 2 K. 11. 190, 193, 197 ; 71 L..!. K. 11.630). An assign
ment may be absolute although there are trusts in favour of the assignor or of others 
(Burlinson v. Hull, supra ; II alker v. Bradford Old Bank, 12 Q. H. 1». 511 ; 63 
L. J. Q. 11. 280 ; Comfort v. Betts, [1891] 1 Q. It. 737. 739. 740 ; 60 L. J. Q. 11. 656 ; 
Wiesener v. Barbote, 76 L. T. 448 ; 13 Times Hep. 358).

A charge is not an out-and-out transfer of the property to the assignee, but is a mere 
appropriation to secure a payment or repayment out of a particular fund (Berlin,on 
v. Hall, supra ; Durham v. Bohcrtson. [1898] 1 Q. 11. 765 : 67 L. J. Q. 11. 484; 
Mercantile Bank v. Bran,. [ 1899] 2 Q. 11. 613 : <18 I,. J. Q. 11. 921 : Hu y he, v. Bump 
House Hotel Co., supra).

The assignment of a debt must be of the entire debt, or, at any rate, of some clearly 
defined and specific part of it to be within the section [Jones Humphreys, [1902] 
1 K. 11. 10,13: 71 L. .1. K. 11. 23; and see Torkinyton v. Magee, [1902] 2 K. B. at 
p. 434). There may be an absolute assignment of a future debt under the section 
(Brice v. Bannister, 3 (J. II. I). 569 ; 47 L. J. Q. 11. 722 ; Buck v. llohson, 76.686 ; 48 
L. J. Q. It. 250 ; Tail h y v. Official limiter, 13 App. Vas. 523 ; 58 L.J. Q. II. 75 ; Jones 
v. Humphrey, supra). It would seem that the right to sue for damages in tort is not 
a legal chose in action within the section (Bateson v. Great Xorthern and City By. Co., 
[1904] 1 K. 11. 277; 73 L. .1. K. B. 174, reversed in U. A. [1905] 1 K. U. 260 ; 74 L. .1. 
lx. 11. 190 on the ground, however, that a claim for compensation under the Lands 
Clauses Consolidation Act is not a claim for damages for a wrong, and see King v. 
Victoria Insurance Co., [1896] A. C. 250, 254 ; 65 L. J. 1\ C. 38). It is open to doubt 

whether the right to sue for unliquidated damages in general is within the section. 
(See May v. Lane, 64 L. J. Q. 11. 236 ; King v. Victoria Insurance Co., supra, and 
Warren on Choses in Action, pp. 154 et seq.) Sec further •* Assignment," post, p. 586.

After notice of the assignment, the debt or chose in action (subject to any equities 
which may be entitled to priority) is bound in the hands of the party liable, and he 
cannot subsequently pay the assignor (Brice v. Bannister, 3 Q. B. D. 569, 578 ; 47 
L. J. Q. 11. 722 ; Boxlurghe v. Cox, 17 Oh. I». 520, 526 ; 50 L. .!. Ch. 772 ; and sec 
ante, p. 87, and post, p. 587).

A person who has obtained an absolute assignment from different creditors of a 
debtor of the various debts due to them may sue the debtor for them in a single action 
after giving the notice required by the above sub-section (Comfort v. Betts, [1891]
1 Q. B. 737 ; 60 L.J. (J. 11.656 ; Fitzroy v. Care, 2 K. B. 364 ; 74 L.J. K. B. 829).

Where it is doubtful whether the case is within the section it may be advisable to 
bring the action in the names of both the assignor and the assignee. (See Brice v. 
Bannister, supra ; Tolhurst v. Associated Cement Manufacturers, ante, p. 88; Brandt 
v. Dunlop Co., 21 Times llep. 710 ; Warren on Choses in Action, pp. 347—355.)

(t) See note (*), supra.

4
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agreed tliat K. F. should erect for the defendant the buildings therein 
mentioned for the sum of £,'>00, to he paid by the defendant to K. F., ns 
follows :—£200 when the outer wall» of the buildings should he erected : 
£100 when they should lie roofed in ; anil £150 when the buildings should 
lie finally completed.

2. The said sums of money were absolutely assigned to the plaintiff by
the said A". F. by writing under his hand, dated the------------- , 10—, and
express notice in writing of the said assignment was given to the defendant 
on the------------ , 10—, by letter [or, notice in writing] dated that day.

•T. At the time of the said assignment the said outer walls had been 
erected, and the sum of £200 was due from the defendant to the said F. F. 
under the said agreement, and after the said assignment and la-fore action, 
the said buildings were roofed in and finally completed, and the said two 
further sums of £150 each became due from the defendant under the 
said agreement.

1. The defendant has not paid the said sums, or any of them.

Jt/I tlir Assit/uee of lliv Hunk Debit of n llanki n/d on mi Assii/nment thereof 
uniter the Haukrii/itey Art, 1883, ». 56. see u Hankru/itry," /met, 
p. 105.

Jill the . I eeii/nee of a Debt assiyneit by a Lii/iiiiliilor n/i/ioinled miller the 
Coiii/Hiiiiet Wiiulii,i,-Iit> Art, |80o, see “ Company,” /ml, p. 155.

Hi/ the Assiynre of a Polity of Life Insurance, under 30 k 31 I 'id. r. Ill, 

see “ Insurance," /ml, p. 206.

Ily in ayninet the Imlorseo of a Hilt of Laelini/, where the Pro/ierty /Hissed 
la/ the liiiliirieiiienl, see “ Slii/i/iiniJ," /Mist, pp. 206, 208.

Hy Shi/Miwnert iii/uinst the linlorsee of a Hill of Liiiliny, where the Pro/ierty 
/inxseil la/ the Indorsement, see “ Shi/i/iini/," /Mist, p. 298.

Assvkaxck. See “ Insurance,” /lost, p. 108.

Aucitokkbr («).

(*) An auctioneer employed to sell goods has a special pro|s.-rty in them, anil a lien 
upon them for Ills charges mal commission (It“itliamt v. Millisijtiis, 1 It. 111. 81 ; 
Jtohissos v. ltsller, 4 K. A 11. V."t ; 21 L. J. Q. II. 250 ; Woolfe v. Horse, 2 Q. B. D. 
355 ; 111 !.. .1. Q. It. 531 ; ace “ Lies," post, p. seal). He has also a lien upon the
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Claim for Remuneration for Work done tin an Auctioneer (r).

The plaintifT’s claim is fur money payable by the defendant to the 
plaintift'for work done and journeys made by the plaintiff, as an auctioneer and 
appraiser, for the defendant at bis request, and for materials provided by the 
plaintiff in and about the said work for the defendant at his request. Such
request was made verbally on the-------------, I'd— [«/• an the nine may is],

l’articulars :—

liif (hi Auctioneer nyainnl the /’urcluiner for the price of (looiln noil by 
Auction (y).

The plaintiff’s claim is for money payable by the defendant to the plaintiff
for the price of goods sold by auction on the-------------. Ill—, by the
plaintiff to the defendant. .

proceeds of t lie sale ( Itobiuson v. lint ter. supra ; Webb v. Smith, 30 Cli. D. 102; 55 
L. J. Ch. 848).

Where the conditions of sale provide for a dc|>osit, the auctioneer, in general, 
receives the deposit as a stakeholder, and not as a mere agent of the vendor, and 
cannot usually be sued for the deposit till the result is known (Harrington v. Hogyart,
1 B. k Ad. 877 ; ELjell v. bag, L It. 1 C. l\ 80; 3.» L J. C. 1*. 7 ; Ellis v. Moult on, 
j 1893] 1 y. It. 350 ; «2 L. .1 y. It. 232). See further “ Sale of Land," put, p. 287.

An auctioneer is the agent of both parties at a public sale to charge them by signing 
a memorandum of the sale to satisfy the Statute of Frauds (Hitale v. Whit chouse, 7 
East, ."wS; Emme mon v. llceli*, 2 Taunt. 38 ; Peirce v. Corf, L. It. il Q. It. 210, 214 ; 
43 !.. J. if. It. 52: see Can Praagh v. Ere ridge, [1008] 1 Ch. 431 ; 72 L. J. Ch. 200). 
An auctioneer’s clerk employed at a public auction to take down the buyers' names, 
may, where the purchaser gives his name to him to be taken down, or otherwise 
authorises him to act for him. Ik? considered an agent to bind both the seller and the 
buyer by his signature (Peirce v. Corf, supra ; bird v. J ton Iter, 4 It. k Ad. 413 ; Sim* 
v. Landing, [1804] 2 Ch. 318 ; bell v. Pall*, ( 1807] 1 Ch. «88 ; «•’» L. J. Ch. 307). It 
is only at a public sale that the auctioneer, or his clerk, is thus authorised to bind the 
purchaser (Mows v. Carr, I H. It N. 164 ) 86 L J. K x. N ; bell y. boll*r, *n/ira). If 
the auctioneer sues the purchaser in his, the auctioneer’s, own name in a case where a 
written memorandum is re piired to satisfy the Statute of Frauds, it is not sutHeient 
that there should be a signature by the auctioneer himself, because a vendor cannot be 
an agent for the purchaser within that Statute (Sharman v. Jtrandt, L. 11. «Q. 11. 720 ; 
40 L. J. y. II. 312 : Farebrother v. Simmon*, 5 14. k Aid. 333). But his clerk’s signature 
of the memorandum, if authorised by the purchaser, would be sufficient (bird v. 
boulter,*ulira). Where such memorandum is necessary in order to bind the purchaser, 
an auctioneer employed by the vendor is liable to him for negligence if he fails to make 
a sufficient memorandum (Peirce v. Corf, supra). As to what is a sufficient memorandum 
under s. 4 of the Statute, see llishton v. What more, L. 11. 8 Ch. 1>. 4«7 ; 47 L. J. Ch. 62V.

As to when an auctioneer selling g<xxls for a person who is not entitled to them is 
liable to an action by the owner for conversion of them, see barker v. Furlong, [1891]
2 Ch. 172; 60 L. .1. Ch. 368 ; ( \m*olidated Co. v. Curtis .(• S m, [1892] 1 Q. B. 495 ; 
«0 L. .1. y. B. 325 ; and see cases cited ** Contorsion," post, p. 350). As to the 
auctioneer's rigid of indemnity against his employer, see Halhronn v. International 
Horse Agency, [ 1903] 1 K. B. 27o ; 72 L. J. K. B. W.

(•r) See “ lle/dr," post, p. 325.
(y) Auctioneers, in general, contract in their own name, and are, in that case, liable 

to he sued, and capable of suing, whether they disclose the name of their principal or
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Particulars :—[litre flair parlé ulart, thowing Ihegoodt mild, ami llit priert 
I hereof| ami giving credit for Hit de/iotil, if nag, /mill by the puirhattr, and 
showing tr/ial if the balance dur.]

Hy an A tir I imiter again ft the l‘urr hater of (limit, for noI Inking Ihrni airay 
and paying for Ihnn in accordance ivil/i the Condilivnt of Salt (z).

1. The plaintiff sold hy auction to the defendant on the ------ ----- ,
19—, certain furniture, at the price of Si----- , upon the terms [contained in
the printed conditions of sale] that the defendant should clear away the said
furniture within----- days from the said ------------- , and before clearing
away the same should pay the said price thereof to the plaintiff.

[Particulars of the said furniture and the prices at which the defendant 
purchased the same are as follows :—]

not (Franklyn v. La mo ml, 4 V. 15. 037 ; Fisher v. Marsh, 0 It. he L. 411 ; 31 L. J. Q. 1 ». 
177 ; Wool/e v. Home, 2 Q. 15. 1). 856 ; 10 L. .1. Q. 15.534 : Jlainboir v. Hotckins, [ 1004 J 
2 K. It. 322 ; 73 L. J. K. It. (541).

The sale of each lot at an auction is priant facie a separate contract. (See the Sale 
of Goods Act, 1803. s. 68 (1) ; Fnnnerson v. /fee/is. 2 Taunt. 38 ; jRoots v. Lord Dormer, 
4 It. hi Atl. 77.)

Either party may revoke the bill, or the offer to sell, before the fall of the hammer 
(see the Sale of Goods Act, 1803, s. 68(2) ; Day ne v. Care, 3 T. It. 148), and that, even 
if the conditions provide that the sale shall lie without reserve, or that no person shall 
retract his bidding (Warlote v. Harrison, 1 E. <k E. 2V5 : 20 L. J. (). 15. 14 ; and see 
Harris v. .XickcrsoH, L. It. 8 Q. 15. 280 ; 42 L. J. Q. B. 171).

Merely advertising an intended sale does not amount to a contract with a person 
attending the sale that the goods shall not lie withdrawn, though it may be otherwise 
where the sale is advertised as without reserve and the goods are withdrawn after the 
bidding has commenced (lb ).

(.*) See, for forms of pleading in such cases previously t<» the Judicature Acts, 
Green v. Ha nr stork. It C. It. N. 8. 204 : 32 L. J. V. I*. 18| ; DetUtt v. Mitchell, 
4 M. hi U 81V.

A condition requiring the purchaser to clear away goods within a specified time does 
not constitute a condition precedent to the right to claim delivery of them ( Woolfe v, 
Horne, supra).

Goods gold at an auction cannot legally be resold in case of default of the purchaser 
in carrying them away or paying for them according to the conditions, unless there is 
a condition enabling them to be so dealt with ( Woolfe v. Horne, 2 Q. B. D. 355 ; 46 
L. J. Q. It. 534 ; and see 1 alpy v. Oakeh y, 16 t). B. V41 ; 20 L. J. Q. It. 380 ; Griffiths 
v. Derry, 1 E. hi E. 680 ; 28 L. J. (). It. 204 ; Mart indale v. Smith, 1 Q. B. 38V). If 
goods sold are re-sold, where there is no condition as to re-sale on default, the original 
purchaser, although In default, can claim the profit on the re-sale, or, if there is no 
profit, can recover, at least, nominal damages (Benjamin on Sale, 4th ed., p. 797 ; 
l alpy v. Oahclcy, supra ; and Griffiths v. Derry, supra), but would lie liable to lie 
met by a counterclaim for his breach of contract, the claim upon which might be 
sufficient, or even more than sufficient, to afford a defence to such action.

An auctioneer contracting in his own name is liable, in the absence of conditions to 
the contrary, if he re-sells, or refuses to deliver, after the time fixed by the conditions 
of sale for the taking away of the goods by the purchaser has expired, the goods being, 
notwithstanding the default, for which a cross-action may be brought, ui a counter
claim pleaded, the projieity of the purchaser ( il milte v. Horne, supra ; Saint v. /*illey, 
L. 11. 10 Ex 137 ; 44 !.. J*. Ex 38).
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i'. The defendant did not clear away the said furniture or any part 
thereof, and did not pay to the plaintiff the said price or any part thereof. 

The plaintiff claims £----- .

Ili/ a Vendor against a Purchaser of Land raid by Auction, for not 
completing the Purchase : nee “ Sale of Land," post, p. 2811.

Award.

See “Arbitration," ante, p. Hi.

Bailments (a).

t'laiin by a Warehouseman for keeping and taking Pare of Hoods (b).

The plaintiffs claim is for money payable by the defendant to the 
plaintiff for work done by the plaintiff in keeping and taking care of goods 
and providing warehouse-room for the same for the defendant at his request 
made verbally on the------------- , 111— [or contained in a written agree
ment dated the------------- , 111—, or on the terms contained in an
agreement in writing dated the-------------, V.l—].

Particulars :—
19—. £ ». d.

.Ian. 1st Warehousing and taking care of household furniture
to at----- between these dates at [the agreed rate of]

July 31st. £------per month .....................................................

Amount due

The like by a Wharfinger for Wharfage and Warehouse-room.

The plaintiff’s claim is for money payable by the defendant to the 
plaintiff for the wharfage and warehouse-room of goods landed, stowed and 
kept by the plaintiff in and upon a wharf, warehouse and premises of the

(«) Bailment is a delivery of goods to another for some purpose upon a contract, 
expreasor implied, that after the purjawe has been fulfilled they shall lie re-delivered to 
the Isiilor or otherwise dealt w ith according to his directions, or (as the ease may be) 
kept till he reclaims them. For the law of bailments, see the notes to Cvggt y. 
Iter sard. 1 Smith's I.. C.. 11 III ed.. p. 174,188 ; and for claims in tort, see '■ Hailmente," 
/nut, p. 831.

(A) When a chattel is detained under a claim of lien against the owner, and charges 
are incurred In keeping and taking care of it. no claim can be made against the owner 
in respect of such charges (Somes v. Hritirh Empire Shipping fa., H H. L. I". 33H ; 
»• !.. J. Q. B. 22»).
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plaintiff at------, for the defendant at Ida request, made verbally on the
--------------, 19— [or, <lr„ ns in prereiliny form].

Particulars :—
19—. X *. ii.
June —. Wharfage of----- lades of cotton at-------Wharf ....
June 4th Warehouse rent for same for----- weeks at------- 1st

to week...............................................................................
Dec. 9th. ------------

Amount due ...............................................

Ai/niiisl u Pirlurr !Milir fur mil liikiii;/ /iro/irr Carr of u I'irlure eiilruslnl In 
him fur Ihr Piir/nxf of May rlmnnl.

1. The plaintiff has suffered damage by breach of contract by the defendant 
in not taking proper care of, cleansing and restoring and returning to the 
plaintiff in a pro|KT condition a picture belonging to the plaintiff which
the defendant received from the plaintiff on the — ------, 19—, for
the purpose of being taken proper cure of by the defendant and by him 
cleaned and restored and returned in a proper condition to the plaintiff, for 
reward to be paid by the plaintiff to the defendant in that behalf.

Ï. The defendant did not take proper care of the picture, and returned it 
to the plaintiff in a damaged and improper condition.

Particulars :—
The contract was made verbally in the defendant's shop on the 

--- -, 19—.
The damage to the picture consists of [slnlr ilrluils], and is estimated 

at £----- .

i i f

Ayaintl a Limy Sluhlr K'rr/ier fur nut tukiny Carr of a Horsr.

1. The plaintiff has suffered damage by the defendant’s breach of 
contract in not taking proper care of a horse of the plaintiff which the
plaintiff' on the------------- , 19—, entrusted to the defendant, who is a
livery stable keeper, upon the terms that the defendant would take projier
care of the said horse in a separate stall in his stable for the sum of £------
per week.

These terms were agreed to verbally cm the ——------, 19— [or are
contained in a written agreement dated the-------------, 19—J.

2. The defendant received the said horse for the purpose and on the 
terms aforesaid, but did not take proper care of the said horse and did not 
keep the said horse in a separate stall.

:). In consequence of the said breach of contract the said home was 
kicked by another horse in the said stable and bis leg was broken and lie 
became and is of no use to the plaintiff.



KANKKHS. 95

Particulars :—
£ i. <1.

Value of the horse when delivered to the defendant....
Present value....................................................................

Loss................... £

Ai/aiaslu llnilirni/ Com/iany for not mfrUj keeping tlnoih left in the Cloak 
Room at one of llieir Station» (<•).

1. On the------------- , 19—, the plaintiff, who was a passenger on the
defendants' railway from ----- to------- , left his portmanteau in charge of
the defendants at the cloak room provided hy the defendants at their
station at ------ for the convenience and accommodation of passengers
travelling on their line, ami paid the defendants the usual fee charged by 
them at the said cloak room for the purpose, upon the [implied] terms 
that the said portmanteau should be taken care of by the defendants and 
re-delivered to him on request,

Ü. The defendants did not take care of the said portmanteau and did 
not re-deliver the same to the plaintiff upon his requesting them verbally,
on the------------ , 19—, to do so, whereby I lie said portmanteau and its
contents were and are lost and the plaintiff has been put to great incon
venience and expense.

Particulars :—

Haxkkrs (it).

(r) The liability in these cases is I lint of tinileen for reward, who are bound to restore 
the gtssls de|sisitcd, when properly demanded by the depositor, unless prevented by 
some cause not due to the want of reasonable care on their part (//arris v. fit. H*. 
fly. Co., 1 Q. It. It. 615 ; 45 !.. .1. Q. It. 7211). Conditions contained in or indorsed on 
a voucher or ticket sucli as is usually given to the dc| waiter are binding upon him if 
lie knows of them, or if the company has done what is reasonably sufficient to give hint 
notice that there were such conditions (/A.,- Ptirher v. ,S*. /,*. Hi/. Co., 2 C. 1*. D. 41ti ; 
46 L. J. C. P. 768; Walkiiu v. Ill/mill, ID Q. 11. It. 178; 52 L. .1. Q. B. 121 ; 
llicliartl/ion v. Hu mil ire. [181*4] A. C\ 217 : 68 L. ,1. Q. B. 283).

A restaurant keeper is liable for the loss of a customer's overeistt taken charge of hy 
one of his waiters in the course of his employment and negligently kept ( VH:e» v. 
Mrolt, [181*4] 1 Q. B. 92 ; 63 L. J. <J. B. 289).

(rf) Hanking rom|mniea which are Incorporated by registration under the Companies 
Act, 1862, or to which that Act applies (see ss. 175—177), sue and are sued in the 
ordinary form by their registered names as ineor|sirated companies. (See " Company,'' 
/«ml, p. 151.)

Banking copartnerships governed by the 7 Ueo. 4, c. 46, a. 9, or by the 7 A 8 Viet, 
e. 113, s. 47 (re-enacted by s. 205 of ;iie Companies Act, 1862). are bound to sue and 
must be sued in the name of one of their public officers (Hemant v. fin-ores, Hi >1. A W. 
711 ; Chapman v. Mileaia, 5 Ex. 61 . and see 27 A 28 Viet. c. 32, s. 1). This is so, 
even where the action is brought u|sm a deed or instrument relating to the bank 
business made with the trustees for the copartnership (Chn/nimn v. Mil rein, mtpra).
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Claim by Hunkers fm Money due In then) from a < 'ua/omer (e).

The plaintiffs’ claim is fur money payable by the defendant to the 
plaintiffs for money lent by the plaintiffs to the defendant, and for 
money paid by the plaintiffs for the defendant, [and for work done

Where the statement of claim by or against a public officer in framed upon n 
covenant, bond, or other instrument entered into with trut.tees for the copartnership, 
the contract with them must be alleged according to the fact, ami the statement of 
claim should show that it was made with them as trustees for the copartnership, and 
related to its concerns.

Private bankers who are unineoijMirated, ami are not governed by the statutory 
provisions above referred to. sue and are sued in the ordinary manner, either as 
individuals or in the name of their firm. (See “ Partum,” /mut, p. 267.)

(#») The relation between a banker and his customer who pays money into the liaiik 
is the ordinary relation of debtor and creditor, with the superadded obligation to 
honour the customer’s cheques when the Imnker has sufficient assets of the customer 
available for that purpose, the money so paid into the bank lieing, in fact, money lent 
to the banker on the terms that it should lie repaid when called for by cheque (Foley 
v. //ill. 2 II. !.. (’. 2* : Gray v. Johnson, L. R. 3 II. !.. 1 : Walker v. Uradford Old 
/tank, 12 Q. It. D. fdl : ft» L. .1. Q. It. 280).

A banker is bound to honour a customer's cheque if he has sufficient assets of the 
customer in his hands, and he cannot under ordinary circumstances set up a jut tertii 
against the order of the customer, or refuse to honour his cheque on any other 
ground than some sufficient one resulting from an act of the customer himself ( per 
Lord West bury, Gray v. Johnston, L. It. 3 11. L. 14 ; see. however, per Lord Cairns. 
/h. 11). If. however, an executor or trustee, who is indebted to a banker, applies a 
portion of the trust assets in the banker’s hands to the payment of his debt to the 
banker, the banker is not justified in accepting such portion if he is cognizant of the 
fact that the assets are trust assets, as in so doing he would lie participating in the 
breach of trust for his own personal lienefit ( per Lord West bury. Gray v. Johnston, 
supra ; see. also, /taily v. Finch, L. 11. 7 Q. It. 31 : Il L. .1. Q. B. 83 : Thornton v. 
Clydesdale /tank. [18113] A. C. 282 : Coleman v. /tuck» and On-on Hank. [18117] 2 CIl. 
243, 2.'»4).

A banker who refuses to pay a customer's cheque, having assets in his hands 
applicable to that purpose, is liable to pay at least nominal damages (Marxrtti v. 
Williams. 1 B. X Ail. 415); and substantial damages may be recovered against him 
without proof of actual loss (Rolin v. Steward. It ('. It. 505; 23 L. .1. O. P. 148 ; 
La riot v. Ztonany, L. It. 5 P. C. 346, 357).

Where the usual dealing of a banker was to credit a customer in his books against 
bills. Ac., paid in. and to honour the cheques of the customer accordingly, he was held 
liable for refusing to pay a cheque without having given notice that he discontinued 
such dealing (Camming v. Shand, 5 II. X N. 1*5 ; 27 L. .1. Ex. 121*).

Branch banks are agencies of one principal banking cor|mrat ion or firm (Prince v. 
Oriental /tank. 3 App. Cas. 325 : 17 !.. 3. P. C. 42 : Garnett v. .1ZcKewan, !.. R. 8 Kx. 
10 ; 42 L. .L Ex. 1). and if a customer has accounts at more than one of the branches, 
the liank. in the absence of any agreement to the contrary, would lie justified in 
refusing to honour his cheques, if on the whole state of accounts he lmd not sufficient 
assets (Ih\ Such branches are. however, distinct for the pur|>ose of estimating the 
time at which notice of dishonour should be given (CUn/e v. Ztaylry. 12 M. X W. 51 : 
Prineev. Oriental Rank, supra : Fielding v. Carry. | 181*8] 1 Q. B. 268 ; 67 L. J. Q. B. 
7 ; see “ Rills of Exchange." post. p. 126). and bankers are only bound to pay a cas. 
tomer’s cheque at the branch where he keeps his account ( Woodland v. Fear. 7 E. X B. 
511) ; 26 L. J. Q. B. 202 ; Prince v. Oriental Hank, supra).

A cheque does not operate as an assignment, and where a cheque is drawn by a
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and materials provided by the plaintiffs] as bankers [and agents] for the 
defendant at his request, and for interest upon money due from the 
defendant to the plaintiffs, and forborne at interest hy the plaintiffs to the

customer of a hank in favour of a third person, the payee or holder, as such, has no 
right of action against the banker in respect of its dishonour {Hophi neon v. Forster; 
Schrocder v. Central Hank, cited ante, p. 88).

A banker having paid a cheque in ignorance that he then had no assets of the 
customer, cannot recover hack the amount from the payee (Chamber* v. Millar, 13 
('. B. N. S. 126: 32 L. O. V. 30 : Pollard v. Hank of England, L. It. 6 Q. R. «23 : 
40 I* J. Q. R. 233).

A hanker paying a forged or fraudulently altered cheque, cannot (except in those 
eases of forged indorsements and payments of crossed cheques to which the special 
protection given to hankers hy the Bills of Exchange Act, 1882, ss. «0, 80, 82, is appli
cable) charge the customer with the amount [Hall v. Fuller,ô B. fc C. 750 ; Haxendale 
v. lien nett, 3 Q. B. I). 525, 533 ; 47 L. J. C. V. 264), unless there has l>ccn such negli
gence or other conduct on the part of the customer ns to constitute a breach of duty 
towards his hanker, and to disentitle him from alleging that the payment was 
unauthorised ( Young v. ft rote, 4 Bing. 253, ns explained in Scholjield v. Karl of 
fntndcnhorough. [1890] A. 514, and sec /tank of Kngland v. la glia no, [1801] A. C. 
107; 60 !.. .1. Q. B. 145).

The Bills of Exchange Act, 1882, s. fio, provides that “When a bill payable to 
order on demand is drawn on a hanker, ami the banker on whom it is drawn pays the 
hill in good faith and in the ordinary course of business, it is not incumbent on the 
hanker to show that the indorsement of the payee, or any subsequent indorsement, was 
made by or under the authority of the person whose indorsement it purports to he, 
ami the hanker is deemed to have paid the hill in due course, although such indorse
ment has been forged or made without authority.” An indorsement purporting to lie 
made hy the agent of the person to whose order the cheque is payable, is within the 
protection of this enactment. (Sec Charle* v. Blackwell, 2 C. P. 1). 151 ; 46 L. J. 
C. p. 368.) This enactment applies only to hankers properly so called (see Halifax 
Cnion v. Wheelwright, L. It. 10 Ex. 183 ; 44 L. J. Ex. 121) ; and protects only the 
hankers on whom the cheque is drawn (sec the cases next cited). Hence a person 
other than such hanker obtaining payment of a cheque through a forged indorsement 
thereof may he sued by the lawful owner of the cheque in an action for money 
received (Ogden v. ltena*, L. It. it C. P. 513; 43 L. .1. P. 25V ; Arnold v. Cheque 
Hank, 1 C. P. i>. 578 ; 45 L. J. ('. P. 562 ; Jlohhett v. Pinhett, 1 Ex. 1). 368 ; 45 L. ,J. 
Ex. 655). A similar protection to hankers in regard to forged indorsements is afforded 
hy s. IV of the Stamp Act, 1853, a section which is un repealed, ami is applicable to 
drafts drawn by a branch hank on its head office, and not crossed. (See London and 
Midland Hank v. Cordon, [1898] A. ('. 240, 250; 72 L. J. K. B. 451.)

The Bills of Exchange Act, 1882, ss. 80, 82 (cited pint, p. 128), provides that a 
lianker who in good failli and without negligence pays a crossed cheque in accordance 
with the crossing, or who merely collects a crossed cheque for a customer, is protected. 
(Sec Bittell v. For, 51 L. T. 663 ; 53 Ih. 193.) A hanker who credits his customer's 
account with the amount of a cheque before it is paid, so as to entitle him to draw 
against it, is not protected hy the Act, because he is himself a holder for value of the 
cheque and not a mere agent for collection (Capital and ('auntie* Jlanh v. Cordon, 
[1903] A. C 240, 245, 248; 72 L. J K. B 451 ; MLean v. ClgdeMe Hanking Co., 
V App. Cas. 99,109, 111, 111); but a mere credit entry in the banker's ledger not 
entitling the customer to draw against the cheque will not make the banker a 
holder for value (Ahroherri Mine* v. Economic Hank, [1904] 2 K. B. 465 ; 73 
L. J. K. B. 742. Cp. Gaden v. Newfoundland Hank, [18VV] A. C. 281 ; 68 L. J. P. V. 
67). A “customer" means in general a person who has an account at the bank, 
or who habitually employs the hanker to present and collect cheques for him (.La. 
Care v. Cr/dit Lgonnai*. |1897] 1 Q. B. 148; 66 L. .1. Q B. 226 : Great II'extern 

R.T.. II
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defendant at his request [where accounts stated between theparties are relied 
upon ae a substantive ground of action, add and for money found to be due 
from the defendant to the plaintiffs on accounts stated between them 
verbally on or about the------------ , 19—, or ae the ease may be'].

Particulars

Against Hankers, for not paying a Customer's Cheque.
The plaintiff", who kept a banking account with the defendants, has 

suffered damage by the defendants' breach of contract in not paying out of 
moneys of the plaintiff in their hands applicable to that purpose a cheque 
drawn by the plaintiff on the defendants and duly presented for payment
at the defendants’ bank on the------------- , 19—, by A. It., a person
entitled to receive the amount of such cheque.

Particulars :—
The cheque was dated the-------------, 19—, and was for the payment of

£------to A. Ii. or hearer.
[Aid particulars of special damage, if any.]

Claim by the Public Officer of a Bunking Copartnership suing as Nominal 
Plaintiff under a Statute.

19—. B. No. —.
In the High Court of Justice,

King’s Bench Division.
Between A. B., public officer of the

[----- Bank] ..................... Plaintiff,
and

C. B. .......................................  Defendant.

Statement of Claim.
The plaintiff is the registered public officer of the above named hanking 

copartnership, and his claim is as such public officer against the defendant 
for [&c., or, as follows :—]

[ The cause of action must be alleged as hiring accrued to the copartnership,

Unit. v. L. .<• C. Hashing Co., [1901] A. C. 414 ; 70 !.. J. K. It. 916). A person 
coming on an isolated occasion to get a cheque cashed is not a customer (Mailmen v. 
Jlroios, 02 L. J. 1). It. 494).

Where money has been paid Into a Lank upon a joint account, it cannot in general 
he withdrawn without the joint order of all to whose account it was paid in, and the 
1 tanker is not discharged by a payment to one only {Issc» v. Stephenson, 1 M. Si lloh. 
146 ; Leake on Contracts, 4th ed., p. 042). Hut upon the death of one partner in a 
linn the survivors are in general entitled to draw cheques u|ton the partnership account 
(/iachhouse v. Charlton, 8 Ch. D. 444).

As to the liability of hankers for loss of securities deposited with them, see “/fat/. 
west»," /not, p. 364.

As to tile right of lien of hankers, see “ Lien," /nut, p. 800.
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nul to the plaintiff, as, J'or instance, fur money payable by the defendant to 
the said copartnership for money lent by the said copartnership to the 
defendant, &c. : see the preceding Forms.]

Against the Public Officer of a Banking Copartnership sued as nominal
Defendant.

Between A. 11. ...................................................  Plaintiff,
and

C. D., public officer of the
[----- Bank] ................  Defendant.

Statement of Claim.
The plaintiff's claim is [or, The plaintiff claims] against the defendant 

ns one of the registered public officers of the above named banking 
copartnership for, &c. [Here state the cause of action, alleging it as having 
accrued against the copartnership, not the defendant.]

Bankruptcy (/).

lig a Trustee in Bunkriiptcg for a Debt due to the Bankrupt before the 
Bankruptcy.

Between [A. B.] the Trustee of the property of
C. D., a bankrupt ...........................  Plaintiff,

and
E. F....................................................  Defendant.

Statement of Claim.
The plaintiff’s claim is [or, The plaintiff claims], as trustee of the 

property of C. D., a bankrupt, against the defendant, for [the price of

(/) The law of bankruptcy is regulated by the Bankruptcy Act, 1883 (46 k 47 Viet, 
e. 52), as amended by the Bankruptcy Act, 1890 (53 & 54 Viet. c. 71). Matters of 
procedure are regulated by the Bankruptcy Rules issued under those Acts.

In the following notes, the sections referred to are those of the Bankruptcy Act, 
1883, except where some other Statute is expressly mentioned.

On the presentation of a bankruptcy petition, either by a creditor or by the debtor 
himself, the Court may make a receiving order for the protection of the estate 
(ss. 6—8). The bankrupt is not released from any debts provable under his bankruptcy 
until he has obtained his discharge under s. 28, though any action brought against him 
may be stayed on application, at any time after the presentation of the petition. (See 
s. 10 (2), cited post, p. 591 ; and Rule 181 of the Bankruptcy Rules, 1886, cited putt, 
p. 591.) As to staying actions commenced against the debtor without leave after the 
making of a receiving order, see s. 9, cited putt, p. 691.

Upon an adjudication of bankruptcy, the property of the bankrupt, with the 
exceptions mentioned in s. 44, becomes divisible among his creditors, and vests in a 
trustee (ss. 20, 61).

ii *2
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good* hold and delivered by tliv said />. More Ilia Lankruptey to the 
defendant, or, for money received by the defendant for the use of the said 
C. /). before his bankruptcy, or, a* the cane may be, shot/'hut that the cause 
of action accruetl before the ttankruptnj].

The trustee in the bankruptcy is appointed by the creditors, or in case they neglect 
to appoint one, by the Board of Trade (s. 21).

Vntil a trustee is appointe<l after an adjudication in bankruptcy, the official receiver 
is the trustee for the purposes of the Art. and immediately on the adjudication the 
property vests in him (s. .11 (I), and *. 2u).

On the appointment of a trustee after an adjudication of bankruptcy, the property 
of the Iwnkrupl forthwith pa**es to and vests in such trustee (s. .14 (2) ).

During any vacancy in the office of trustee the official receiver acts a* trustee (*. 70(1)).
By s. .14 (3), “ the property of the bankrupt shall pass from trustee to trustee, includ

ing under that term the official receiver when lie tills the office of trustee, and shall 
vest in the trustee for the time being during his continuance in office, without any 
conveyance, assignment, or transfer whatever."

The title of the trustee relates back to the time of the commencement of the 
bankruptcy. (S«t* s. 13, next cited, and ss. 20 (1), 44).

A bankruptcy in general relates lrnek to and commences at the time of the comple
tion of the act of bankruptcy on which the receiving order is made, or, if there was a 
prior net of bankruptcy, to that of the first act of bankruptcy within three months 
next In-fore the petition (s. 43) ; but a bankruptcy which is not founded on a petition, 
but is based ii|>on a receiving order made in lieu of a committal under s. 103, relates 
back to and commences at the time of such order, or, if there was a prior act of bank
ruptcy. to that of the first net of bankruptcy within three months next In-fore such 
order (Bankruptcy Act, 1890, s. 2 ■)•

The property of the bankrupt, which is divisible amongst his creditors and passes to 
the trustee, does not comprise property held by the bankrupt in trust for oil. . | "sons : 
nor does it include the tools of his trade and the necessary wearing apparel and lieduing 
of himself, his wife, and children, to a value not exceeding 2uZ. in the whole ; but it 
comprises all property belonging to or vested in the bankrupt at the commencement of 
the bankruptcy, or acquired by or devolving on him Indore his discharge (s. 44 ; and 
see the definition of the word *' property " in s. HIS). It also includes “all goods being, 
at the commencement of the bankruptcy, in the jawsession, order or disposition of the 
bankrupt, in his trade or business, by the consent and permission of the true owner, 
under such circumstances that lie is the reputed owner thereof ; provided that things 
in action other than debts due or growing due to the lumkrupt in the course of his 
trade or business shall not Ik» deemed goods within the meaning of this section " (s. 44). 
Shares in a limited company are “ things in action " (Colonial Jianlt v. Whinney, II 
App. Cas. 4211), as also are policies of life insurance ( A> Jbbet*on, 8 Ch. I). .11V).

The general rule is that all projierty or rights acquired by or accruing to the bank
rupt pending the bankruptcy vest in the trustee (//# re Hubert*. [11HHIJ 1 Q. B. 122 ; 119 
L. J. Q. B. IV: Hoi try v. Thornton. [1903] 1 K. B. 137: 72 L. .1. K. B. M; In re 
Haneoeb. [19o4] 1 K. B. .18.1 ; 73 !.. .1. K. B. 241: Shod bred v. Hebert*. [1900] 2 
(| B. 497 : ViV L. .1. <). B. Hon), and the trustee only, and not the liankrupt. can sue in 
res|M-et of them (lb.).

To this rule there is an exception in the ease of so much, but so much only, of the 
personal earnings of the bankrupt as i* necessary for the support of himself ami his 
wife and family (Zw re Hebert*, nn/ira).

This exception is confined to jH-rsonal earnings strictly so called, and does not extend 
to the profits of a trade or business (A'Itiidt v. dayton. |«î Q. B. .181 ; 20 L. J. Q. B. 
217 : Em dm v. Carte, 17 fh. D. 7118 ; .11 L J. Vh. 41 : Stand bred v. Hebert *, [1899] 2 
Q. B. 660 ; «8 L.Q. B. 998 ; Zw re H.yern, [1891] 1 Q. B. 42ft ; 63 L. J. Q. B. 178).

There arc also excepted from the alswe rule claims arising in respect of breaches 
committed after the commencement of the bankruptcy of contracts for the personal
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Particular»
(Set the form» under “ Sale of (luodttf jkjsI, p. 274 ; “ Money Received, 

pout, p. 201).)

services of the bankrupt, when in order to support the claim it is essential that the 
bankrupt should have been l>crsonally ready and willing to perforin his part of the 
contract (Hailey v. Thurston, supra).

Bights of action in respect of a wrong or injury to the person, feelings or reputation 
of u bankrupt, or to his property when the substantial damage is the personal wrong 
or annoyance to himself, do not, whether such wrong or injury was committed before 
or during a bankruptcy, pass to the trustee (Hose v. Duckett, [lVUl] 2 K. B. 44V ; 7o 
Is. J. K. U. 7311 : link ham v. lira he. Il M. X W. HI’* ; 2 II. L. V. 57V ; » />. liar, 
H Cli. U. 3ti4 ; 47 L. J. Bank. 1 Iti ; lfayers v. Spence, 13 M. X W. 571 ; 12 Cl. X F. 700 ; 
Hailey v. Thurston, supra). Consequently, in respect of such causes of action, the 
bankrupt alone can sue. or can nuit inue an action commenced before bankruptcy. But. 
where a wrong committed Indore the order of discharge is primarily and substantially 
an injury to the property of the bankrupt, the right of action for such injury will, in 
general, pass to the trustee (///.; Heaver v.l)reu\ il M. X W. (125 ; Wetherell v. Julius, 
10 C. B. 2ll7 ; Turner v. Hard castle, il C. B. X. S. 083 ; 81 L. J, V. V. 1VH ; see 
Uodyson V. Sidney, h. It. 1 Kx. 313).

A breach of a promise to marry is considered as a personal injury to the bankrupt 
within the above rule, and a right of action in respect of it does not. in general, pass to 
the trustee(lleckh nn v. Drake, supra ; lloyers v. Spence, supra ; see Finlay v. Chi me y, 
20 Q. B. I*. 34V : 57 !.. .1. y. B. 217). A breach of a contract to cure a |>crson of a 
disease appears to stand on the same footing. (See / h.)

In eases within the above exceptions the bankrupt can himself maintain an action as 
plaintiff without joining the trustee (Hailey v. Thurston, supra : llose v. Huckett. supra).

With rcs|>cct to property acquired by the bankrupt after adjudication, and before 
Ids discharge, lie may hold it, except as against the trustee in bankruptcy ; and he may 
also maintain actions in his own name in respect of it, or for wrongs done to it, subject 
in the right of the trustee to intervene (Herbert v. Sayer, 5 y. B. 1)65 : Maryan v. Kniyht, 
15 V. B. X. S. (MV ; 33 LJ. t\ I*. 1(18 : Jameson V. /trick and Stone Co., 4 Q. B. 1). 208 ; 
18 !.. J. y. B. 24V : In re Clark, [1804] 2 y. B. 303 ; (13 L. J. y. B. 8uti) ; and where 
dealings for value between the bankrupt and third persons affecting property so 
acquired, other than real property, have taken place l>cforc the trustee has intervened 
to claim the property, those dealings are valid as between the trustee and the third 
|ieruons, even though they knew of the bankruptcy, if they acted bona tide (Cohen 
v. Mitchell, 25 y. B. I). 2(12 ; 5V L. J. Q. B. 411 ; In re Clark, supra). This rule 
applies only so us to protect such third parties, and is not applicable to dealings 
involving title to realty (In re Xew Isondon l.and [18V2 j 2 Cb. 138; til L. J.Ch.
«117 ; In re Clark, supra ; London and County Contracts v. Tullack, 21 \V, It. 408). 
A- to chattel interests in land, see In re Clayton, [ 18V5] 2 t’h. 212. Where the trustee 
knowingly permits an undischarged bankrupt to enter into contracts, or to deal with 
property acquired during bankruptcy, such contracts or dealings may be valid also as 
between himself and the bankrupt (Maryan v. Kniyht, supra ; In re Clark, supra).

As to the powers of a trustee in bankruptcy, see ss. Gti, 57.
By s. 57 (2) lie is cur lowered, with the |K.'rmission of the committee of inspection, to 

•• bring, institute, or defend any action or other legal proceeding relating to the 
pro|H.*rty of the bankrupt."

By s. 83, “ the trustee may sue and be sued by the official name of •• the trustee of
the property of-------- a bankrupt," inserting the name of the bankrupt, and by that
name may hold pro|»erty, and do all other acts necessary or expedient to be done in 
the execution of his office. This section enables the trustee to sue and be sued simply 
by his official name, but it is usual to prefix to this name of office his Christian name 
and surname.

By Ord. XVIII., r. 3, “claims by a trustee in bankruptcy as such shall not unless
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The like, /or Damages for Breach of a Contract made with the Bankrupt 
before his Bankruptcy.

[Heading as in the previous Form.]

1. The plaintiff, who is the trustee of the property of C. D., a bankrupt, 
lias suffered damage as such trustee by the defendant’s breach of a contract

by leave of the Court or a juilgc, be joined with any claim by him in any other 
capacity." (See ante, |>. 53.)

Ah to actions by a solvent partner of a bankrupt, and a» to actions by the trustee in 
the bankruptcy of a bankrupt partner, see jmst, p. 103.

A mere receiving order does not divest the debtor of his property, or make him a 
bankrupt, or enable the official receiver to sue for a debt due to the debtor, and the 
debtor continues until he is adjudged bankrupt to be the proper (lerson to bring 
actions to recover his projierty, though the official receiver may be entitled to the 
proceed*, when recovered (Rhodes v. Datcso», 10 Q. B. D. 548 ; 55 L. J. Q. B. 134 ; 
In re Herr g, [1800] 1 Ch. 030).

The official receiver, while acting as trustee during any vacancy in the office of 
trustee (after an adjudication of bankruptcy) (sec h. 7u (1), above cited), has the
I lowers of a trustee in bankruptcy. (Sec ss. 54. 08 (3) ; Tnrquand v. Hoard of Trade,
II App. Cas. 280 ; 55 L. J. Q. B. 417 ; and Ta il b g v. The Ofleial Heveirer, 13 App. 
I as. 523.)

The official receiver may also become trustee in a bankruptcy iu certain other 
specified cases. (See s. *2 (4). .121, s. 125(5), and Rule 212 of the Bankruptcy 
Rules, 1880.)

The trustee is also, in general, entitled to sue in respect of any rights of action 
accruing after the adjudication and before the order of discharge, for breaches of 
contract affecting the property of the bankrupt (see ss. 44, 108, above referred to), but 
in the case of a contract made by the bankrupt after adjudication and before 
discharge, if the trustee does not sue or interdise, an action may lie brought and 
maintained in res|iect thereof by the Iwnkrupt himself (Herbert v. Sager, 5 Q. B. 005 ; 
da me ton v. Hriek and .Stone to.. 4 <). B. 1). 208 ; 48 L. J. <). B. 240 ; h'mden V. Carte, 
17 Ch. b 16». 766 ; 50 L. .1. Ch. 41*2 ; and /* re Clark, [181*4] 2 g. B. 3V3; 03 !.. J. 
g. B. 800). The trustee may al** in some cases obtain an on 1er for payment to him 
of the salary, income, or pension. Ac., of the bankrupt. (Sec s. 53 ; In re Shine. [1892J 
1 g. B. 622 ; In re Hagers, [1*1*4] 1 Q. B. 425 ; 63 !.. J. g. B. 178.)

With respect to the executory or uncompleted contracts of a bankrupt other than 
contracts depending upon his |N>rsoiud <|uaiifications (such ns a contract of partner
ship, or a contract to |*aint a picture), the trustee in the Imnkruptcy is, in general, 
entitled (except in so far a- the contract may have provided for credit to lie given 
to the bankrupt), to adopt and complete such contracts (6''Union v. t\trrut hers 
8 M. A W. 333. 343 ; /#. Chalmers, !.. R. 8 Ch. 2*1* ; 42 L. .1. Bank. 37 ; Morgan v.
Ham, L. R. lu C. I*. 15 ; III.. .1. C. P. 47 ; /.> y/. Stnjdrton, 10 Ch. D. 58*i ; In re 
Haris, 22 g. B. 1). 11*3).

As to disclaimer of unprofitable contracts, or of leases or other onerous projierty by 
the trustee, see s. 55, and r. *11* of the Bankruptcy Rules, 1818* ; and see In re 
Muugkan, Il g. B. D. 1*5*1; 54 I.. J. g. B. 12* ; In re Unstable, [IttOl] 2 K. B. 618 ; 
70 !.. .1. K. B. 781 ; Staeeg v. H,II, [ lUul] 1 Q. B. tUk* : 70 L. J. K. 11. 435 ; In re Hakee, 
[11*01] 2 K. B. 028 ; 7*» L. J. K. B. 850 ; and as to the right of a trustee to assign a 
lease to a paujier, see II»/ikin*o* v. Lorering, 11 g. B. D. »2 ; 62 L. J. g. B. 31*1.

By s. 63, " No action for a dividend shall lie against the trustee, but if the trustee 
refuses to pay any dividend, the Court may. if it thinks fit, order him to pay it, and 
aith interest.”

The statement of claim in an action by the trustee on a cause of action which has



BANKRUPTCY. 103

made [by letters dated, &c., or, as the cate may be] between the said C. D., 
Ijeforc be became [w, was adjudged] bankrupt, and the defendant.

2, 3, 4c. [Here Me the roulrarl ami the breach thereof at in the forms 
yiren under the different headimjt, /rnt, e.g., “ Side of Good»,” ;»»/, 
pp. 273 et *«/.]

Ily a Trustee in Jlaitkru/dcy for a Debt which accrued due to him us 
such Trustee after the Hankru/di y.

[Heiulini/ as in the first Form.']
The plaintiff, as trustee of the property of C. //, a bankrupt, claims

t-----  for [here stale the cause of action shoieiny that it accrual to the
trustee, at, for instance the price of goods sold and delivered by the 
plaintiff as such trustee to the defendant, and for money received by the 
defendant for the use of the plaintiff as such trustee ns aforesaid].

Particulars :—
(See the first Form.)

tty u Trustee in Itankru/ilcy and a Sitrent Partner of the Uankrujit for a 
Debt due to the Firm (//),

Between .1. It., and C. />., the Trustee of the
property of (/. //., a bankrupt...........Plaintiffs.

and
h\ F............................................................Defendant.

Statement of Uluiui.
1. The plaintiff D. is the trustee of the property of </. It., a bankrupt, 

who before his bankruptcy carried on business in partnership with the 
plaintiff .1. D. [under the firm or name of A. ft. amt Co.].

2. The plaintiff A. H. and the plaintiff'C. D. as such trustee as aforesaid
claim the sum of £----- , which is payable to them for [the price of goods

accrued to him in right of the bankrupt should slmw. either by the facta and dates 
mentioned or by express averment, that the cause of action arose læfore the bank
ruptcy or before the order of discharge, ns the case may be, and that it is of tuck a 
nature an to pass to the trustee as part of the pro|ierty of the bankrupt.

(y) By s. 113 it is provided (iw/rr alia), that “ where a member of a partit» rship is 
adjudged bmkrupt, the Court may authorise the trustee to commence and prosecute 
any action in the names of the trustee and of the bankrupt's partner ; and any release 
by such partner of the debt or demand to which the action relates shall be void.” If 
the solvent partner consents to join in the action, it is of course unnecessary to apply 
to the Court under this section.

By ». 114, “Where a bankrupt is a contractor in respect of any contract jointly with 
any person or jicrsons, such person or |»crsous may sue or be sued in rcsjiect of the 
contract without the joinder of the bankrupt.”

As to actions by an»I against partners, see further. •• Mirt*/*/•*,” /mV, p. ‘JtS.V
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sold and delivered by the plaintiff .1. tt. and the said G. If. before he 
became bankrupt to the defendant].

Particulars :—
(See “ Silt of Goods," ftost, p. 271.)

tty a Truth** in the ttankruptry of a Sol* Plaintiff /chore I hr Trust** has 
been substituted for him as Plaintiff Infor* delivery of a Statement of 
Claim (4).

Plaintiff.Between A, tt.
and

Defendant./>

(by original action) 
And between E. the trustee of the

said A, tt., a bankrupt................
and

Plaintiff,

Defendant.
(by order deled the-------- , II

Statement of Claim.
1. This action was commenced [os.Tlic writ of summons in this action 

was issued] by the above-named A, tt. before he became bankrupt, and,

(/<) In the ease of a sole plaintiff becoming bankrupt in the course of an action which 
is of such a nature that the cause of action is by the bankruptcy divested from him and 
vested in the trustee, the bankrupt cannot continue the action on Ids own account (see 
Jaeltson v. .V. K. lly. Co., ft Ch. D. 844 ; 46 L. J. Ch. 7211 ; Warder v. Sounder*, 10 
<J. U. D. 114 ; Seliy v. lion, [1891] 1 Q. H. 618 : 00 !.. J. <J. B. 4o3 ; t'arnham v. Mil• 
ward, [189ft] 2 Oil. 730 ; 01 L. J. Ch. 816 ; and see yaw/, p. 303) ; but the trustee is 
entitled, if he thinks tit, to continue the action {/h. ; and see s. ft7 (2). ante, p. 101, and 
may obtain an order substituting himself for the bankrupt as plaintiff. (See Ord. XVII., 
rr. 1—4, cited ante. p. 30.)

An election by the trustee not to continue such action does not preclude him from 
commencing a fresh action for the same cause ( Urnnett v. Hamyee, 2 Ex. K II ; 40 
L. J. Ex. 20 4 : a Hi lined, 30 L. T. 48 ; Leake on Contracts. 4th vd., p. 9o7).

If an action is brought by an undischarged bankrupt in respect of a cause of action 
which has accrued since the liankruptcy, the truster* cannot ordinarily claim to be 
substituted as plaintiff without the consent of the bankrupt, but, if it apiieurs that the 
cause of action is one which has vested in him, he may lie joined as a co-plaintiff in the 
action ( Cm dm v. Carte, 17 Ch. I>. 109, 708 ; ftl L. J. Ch. 492).

Where a sole defendant after action brought has a receiving order made against him. 
the action against him will in general lie stayed on application under ss. 9 (I). It) (2). 
cited post, p. 691, and where a sole defendant is adjudged bankrupt, the plaintiff cannot 
ordinarily obtain an order to make the trustee in bankruptcy a party for the purpose 
of continuing the proceedings against the trustee {Harter v. Hnhenx, 7 Q. B. 1>. 413 ; 
60 L. J. Q. B. 627 ; Hale v. Ho v stead, 8 g. B. 1). 463 ; ftl L. J. Ch. 26ft ; see Watson 
v. llolliday, 20 Ch. 1». 780 ; 62 L. J. Ch. 643 ; Horseman v. Wilson, 28 Ch. 1). 63).

Where the act ion il brought against two or more defendants, undone of them becomes 
Imnkrupt after action, the plaintiff may. if the case i< such as to recuire it,obtain leave
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after he liccame bankrupt, it was by an order made by------, dated the------
___ , 10—, ordered that the proceedings in this action should be continued
between the above-named K. A'., who is the trustee in the bankruptcy of 
the said A. IS., and the said C. D.

2. [Here liait Iht muse of aeloin, an, fur instance, The plaintiff A. A'., us
such trustee as aforesaid, claims against the defendant the sum ol £----- ,
which is piyable by the defendant to the plaintiff K. A'., us such trustee as 
aforesaid, fur money lent by the said .1. II. before the commencement of 
this action to the defendant].

Particulars :—

I '/mil n Hill if Hxchan'jt, Inj n Trustee in ISankru/itei/ : see “ Hills if 
l.'xrluini/e," jiost, p. 121.

Hi/ IIii Assii/nei' of Hook llebls soil lo him b// a Trustee in liankru/ilci/ (i ).
1. | Here stale the finIs shoirini/ lime lie ilelil arose, us for instance] On the

-------------, 10—, A’. A'., la-fore lie became a bankrupt us hereinafter men
tioned, sold and delivered to the defendant------bides of Surat cotton at
the price of £----- per bale, uinouuting in the whole to £------ [or, as the
rase mni/ he, slulin;/ the ilebl irilh /mrliculurs, if it consists if numerous 
items ].

2. The said A'. A'. was afterwards, oil the-------------, 10—, adjudged bank
rupt, and <i. 11. was duly appointed to lie the trustee of the projierty of the
said A'. A’. in the said bankruptcy, and afterwards on the-------------, 10—,
w hile the price of the said goods was due and unpaid, the said U. II. us 
such trustee sold to the plaintiff by public auction [or, by private contract
in writing dated the------------ , 10—] the said debt of £------, which was
a Isxik debt due to the said A'. A', within the meaning of the llankruptey 
Act, 1688, and by writing under his hand dated the-------------, 10—,

to make the trustee in the bankruptcy a defendant, or to serve him with notice of the 
proceedings (('hurl ton v. Dickie, IS Vh. I). HU) ; 40 1,. J. Ch. 40 ; Lloyd v. Dint muck, 
7 Ch. 1>. SV8 ; 4M L. J.t'h.SVS), hut such application i» not necessary in oh 1er to entitle 
the plaintiff to proceed again*! the other defendants where the liability is several us 
well as joint {Lloyd v. lUmmack, mtjica').

(<) l)y h. 56 (1), the trustee is empowered, subject to the provisions of the Act, to 
"sell all or any part of the pro|x.*rty of the Itankrupt (including the goodwill of the 
business, if any, and the book debts due or growing due to the bankrupt), by public 
auction or private contract, with power to transfer the whole thereof to any i arson or 
company, or to sell the same in parcels.”

If the trustee sells and aligns the bankrupt's booh debts under this sect ion, tin* 
assignee will be entitled lo sue for them in his own name under e. 25 (6) of the Judi- 
cature Act, 1873, provided that the requirements of that section are fulfilled. (See 
Hobson on Bankruptcy, 0th ed., p. 107 ; and see ante, p. 88.)

An assignment under s. 50 (1), above cited, of a chose in action is not within the law 
as to maintenance or champerty {doy v. Churchill, 4U Vh. D. 481 ; 58 L. J. Ch. 345)
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assigned the said debt to the plaintiff, and notice in writing of the said assign
ment was on the------------ , 19—, given by the plaintiff to the defendant,
and the said debt is still due and payable to the plaintiff.

It y a Trustee in H'fwta the Property of a Debtor has rested under a Scheme of 
Arrangement in pursuance of the Hankruptnj Acts, 1883 and 1890,/w a 
Debt due to a iJehtor (/').

Between .1. />., the trustee of the property of 
A*. A’., a debtor under the Bankruptcy

Acts, 18S3 and 1890.......................Plaiutiff,
and

(\ D.................................................... Defendant.

Statement of Claim.

I. [State the cause of action, as for instance] On the-------------, 19—, the
said K. F. sold and delivered a horse to the defendant for the price of £’H) 
to lie paid within one month from that date.

(*) Compositions or Arrangements under the Bankruptcy Acts ]—The provisions of 
s. IS of the Act of 1*83, with respect to compositions or schemes of arrangement, have 
been re pen In l by the Act of |S9<l, but have been reproduced with some modifications 
by s. 3 of the latter Act. which contains (inter olio) the following enactments :—

The creditors, after the making of a receiving order against the debtor, may, by a 
majority in number and three-fourths in value of all the creditors who have proved, 
resolve to accept a proposal for a composition or scheme of arrangement, and such 
resolution, when approved by the Court, is binding on all the creditors (Bankruptcy 
Act. IMHi. s. 3 (1) (2)).

A composition or scheme thus accepted and approved is binding on the creditors so 
far as relates to any debts which would 1h* barretl by an order of discharge in bank
ruptcy (see Bankruptcy Act, 1890, ss. 3(12), 10 ; Bankruptcy Act. 1883, ss. 19, 30 ; 
/tout, p. 694) ; and the official receiver’s certificate that a eomjKwition or scheme has 
l»een duly accepted and approved is. in the absence of fraud, conclusive as to its validity 
(Bankruptcy Act. 1890. s. 3 (13) ).

After a composition or scheme has been appro veil of, the receiving order is dis
charge! I, and the official receiver, on payment of the costs, Xc„ forthwith puts the 
debtor (or, as th * ease may 1h\ the trustee or assignee under the comimsiliun or scheme) 
into possession of the debtor’s property (Bankruptcy Rules, 1890, rr. 30. 38).

In cases of compositions or schemes where no trustee is appointed, or the trustee 
declines to act. Xc., the official receiver is the trustee for the pur|>ose of administering 
the debtor's property and distributing the conijKwitiou, or carrying out the terms of 
the scheme, ami he also nets as -itch trustee during any vacancy in the office 
(Bankruptcy Rules, 1890, r. 81).

It is provided by s. 3 (HI) i f the Bankruptcy Act, 1890, that if under or in pursu
ance of a composition or scheme a trustee is appointed to administer the debtor's 
property, or manage his business, or to distribute the composition, a. 27 and ss. 72—91 
of the Bankruptcy Act, 1883, shall apply as if the trustee were a trustee in a bank
ruptcy, and as if the terms "bankruptcy,” “bankrupt." and “order of adjudication," 
included respectively a composition or scheme of arrangement, a compounding or 
arranging debtor, a. d order approving the composition or scheme.

No action lies against the debtor to enforce payment of any instalment which may
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a. Afterwards, on the------------- , l'J—, and while the said £60 was
due from the defendant to the said E. F., a scheme of arrangement of the 
affairs of the said E. F. was duly accepted and approved under the 3rd 
section of the Bankruptcy Act, 181)0 [or, if the scheme mis accepted and 
approved after adjudication, the 23rd section of the Bankruptcy Act, 1883, 
as amended by the 0th section of the Bankruptcy Act, 1890], and the 
plaintiff was duly appointed to he the trustee of the property of the said 
A’. F. under the said scheme, and the said property, including the right of 
action for the said debt of £50, became and was vested in the plaintiff as 
such trustee as aforesaid, and the said sum of £50 was before the com
mencement of this action, and still is, due from and payable by the 
defendant to the plaintiff as such trustee.

The plaintiff as such trustee as aforesaid claims £50.

Barrister. See “ Counsel,” post, p. 101.

lx; iluc tori creditor under such composition or scheme, but if default is made in any 
payment thereunder, the remedy of the person aggrieved is by application to the Court 
(Bankruptcy Rules, 181)0, r. 33), which may enforce the provisions of such composition 
or scheme on the application of any |>erson interested (Bankruptcy Act, 1800, s. 3 (14), 
reproducing s. 18 (10) of the Bankruptcy Act. 1803 : see Ex ji. Godfrey, 18 Q. B. D. 
070), or may adjudge the debtor bankrupt ami annul the composition or scheme 
without prejudice to the validity of anything duly done thereunder (Bankruptcy Act,
1800, s. 3 (15), reproducing s. 18 (11) of the Bankruptcy Act, 1883 ; see Bankruptcy 
Rules. 1800, r. 34 ; In rc .Voon, 10 Q. B. D. 009 : In rc McHenry, 21 Q. B. D. 580 ; and 
see M alton v. Cook, 40 Ch. D. 325).

These last mentioned provisions, as well as most of those mentioned in the earlier 
part of this note are in effect applied to the case of a composition or scheme of arrange
ment after adjudication under s. 23 of the Bankruptcy Act, 1883. (See Bankruptcy 
Act, 1883, s. 23 ; Bankruptcy Act. 1800, s. ti ; and the cases next cited.)

By s. 23 of the Bankruptcy Act, 1883 (as amended by s. ti of the Act of 1800), the 
creditors of a debtor who has been adjudged bankrupt may, after the adjudication, 
by the like resolution ns is required for accepting a composition or scheme proposed 
before adjudication (see Bankruptcy Act, 1800, s. 3 (2), above cited), accept n com- 
|K)sition or scheme of arrangement, and on approval thereof by the Court, the 
Imnkruptey may be annulled, and the property vested in the bankrupt, or in such 
person as the Court may appoint. (See Ex/>. Ken rate y, 18 <). B. 1). 108 ; Ex y. Godfrey, 
18 Q. B. 1». 070.)

As to staying proceedings in actions by creditors for their original debts or claims 
after the acceptance or approval of a com|x>sition or scheme of arrangement under the 
Bankruptcy Acts, see the sections above cited and ss. V, 10 (2) of the Bankruptcy Act, 
1883, cited “ Jtankruytcy,” jwxt, pp. 5VI, 505 ; ami as to pleading the proceedings 
under the composition or arrangement by way of defence to such actions, see the 
sections cited in the previous part of this note, and “Bunkn/ytey," jnmt, p. 594.

As to the rights and powers of a trustee appointed under a composition or scheme of 
arrangement in pursuance of the Bankruptcy Acts, see s. 3 (17) of the Act of 1890. 
which reproduces s. 18 (13) of the Act of 1883.

As to compositions or liquidations by arrangement under the Bankruptcy Act, 1899, 
see ss. 125, 129, and 8. 28 of that Act ; y oat, p. 595.

As to arrangements and com|x>*it ions with creditors, independently of the Bankruptcy 
Act*, see float, pp. 039 ft **■#/.
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Hills of Exihanok. Promissory Noils, &<■.(/).

I. Inlaxu Bills of Exchange (mi).

Claim by Drawer ai/ainel Anejilur mi a Hill /myabte lu Hie Drawer («).
The iilaiiKiH'V claim is [or, The plaintiff claims] against the defendant 

as acceptor of a bill of exchange for i!----- , dated the------------ , ID—,

(/) Thu law relating to hills of exchange, cheques, and promissory notes is now for 
the most part contained in the Hills of Exchange Act, 1*82 ( l‘> A 4*1 Viet. c. til). In 
the following notes, where no other statute is expressly cited, the sections referred to 
are those of that Act. The rules of the common law (including the law merchant) 
still apply, except so far as they are inconsistent with the express provisions of the Act

By Ord. XVI., y. ti, “The plaintiff may. at his option, join as parties to the same 
action all or any of the person* severally, or jointly and severally, liable on any 
contract, including parties to bills of exchange ami promissory notes."’ See II. S. ('.. 
1883. App. C., Sect. IV., Form No. 5, /nut, p. Ill ; and see, also. Ord. XVI . r. I, cited 
ante, p. 22.)

As to actions by or against partners, see s. 23, and *• Partner*," /W, p. 2ti.’».
Three days, called “days of grace,” are, where the bill itself does not otherwise 

provide, added to the time of payment as tixed by the bill in all eases where the bill is 
not one payable on demand (s. 11). No action can lie commenced on a bill not payable 
on demand until after the expiration of the days of grace (Kennedy v. Thomas, [1804J 
2 Q. It. T.V.i : tUI !.. .1. l) It. Till).

The term ” month" in a bill means •• calendar month " (s. 14 (,!)). In ordinary docu
ments its /trima facie meaning is a lunar month. (See Sim/t*on v. Ma ry it son, 11 (). It. 
23 ; Urnn,r v. Moore, [1004] 1 ('ll. 3n.*» ; 73 L. J. Vh. 377.)

In statements of claim upon bills or notes it is not necessary to allege consideration, 
as consideration is prima facie presumed. (See »s. 20 (I) (b). 3U (1) (2) : Ord. XIX.. 
r. 2Û.) The fact that the bill is unpaid, or that the amount claimed is due, should be 
-hown either in the lx sly of the statement of claim or in the particulars. c*w]

In actions between immediate parties it is advisable, if there is any doubt as to the 
validity of the bill or note or the right of recovering u|k>ii it as such, to add an alter
native claim on the consideration, and in some cases it is also advisable to add a claim 
on an account stated. (See Carlo* v. Pa neon et, .*» T. 11. 482. 4*ti ; “ Aeeonnt Stated," 
ante, p. 70.)

When there is doubt as to whether the instrumen* sued on constitutes a valid bill of 
exchange or promissory note, or as to its legal effect, it is often convenient to set out 
the instrument rerbatim in the statement of claim, with such averments as may be 
requisite to show the identity of the persons mentioned in it with the parties to the 
action. (See ante, p. 7 : and Price v. Taylor, .*» II. A N. .’*40 ; 2V !.. J. Ex. 331.)

In most actions on bills the statement of claim can be specially indorsed on the 
writ. (See ante, p. ti.’» ; and see s. .*»7, cited note (/>), post, p. 100.)

(/») An inland bill is a bill w hich is, or on the face of it purports to be, draw n within 
the British Islands, ami either payable there or drawn iqion some |>ersoii resident 
therein (s. 4 (1)). The British Islands include Great Britain and Ireland, the Isle of 
Man, and the Channel Islands (lb.). A holder may treat as an inland bill any bill 
which does not upon its face purport to be a foreign bill (s. 4 (2)).

(«) In actions between the drawer and the acceptor, a bill may lx* described as
payable to the plaintiff." when it is expressed to In- payable to him. or to his order, 

or to him or bis ordci. (See Smith x. M'Clurc. .*» Ka-i. 474».)



HILLS OK EXCHANGE, PROMISSORY NOTES, ETC. i on
drawn by the plaintiff upon the defendant, payable to the plaintiff-----
months after date [or on demand, or, at sight, or, on presentation (o)]. 

Particulars (p) £ *•
10—,------------ . Principal duo ................................
Interest thereon to date of writ (//) ...........................
Expenses of noting (/*) ................................................

Amount due...........................................................
The plaintiff also claims interest on i*---- of the above amount [or, on

f----- , the principal of the said hill] at------per rent, per annum from
the date of writ until payment or judgment (//).

(a) Hy s. 10 (1), n bill in payable “on demand ” which is expressed to be payable on 
demand, or at sight, or on presentation, or in which no time for payment is expressed. 
The maker of a promissory note which is payable on demand may l>c sued upon it 
without any previous demand (Xorton v. Fl I am, 2 >1. A: W. 401 ; In re George, 44 
t'h. L>. fi27 ; 6V i,. J. f'h. 701») ; and the acceptor of a bill payable on demand is in the 
same position. If the bill sued on is payable at a fixed |ieriod after demand, or after 
sight, demand or sight is necessary, and an action for non-payment of the bill cannot 
lie brought until after the expressed period has elapsed : and in a statement of claim 
on such a bill the fact and date of the demand should lie stated. “Sight" in such 
ease means legal sight, and that is involved in the allegation of acceptance, and can 
lie proved by acceptance or by protest for non-acceptance (Campbell v. French, ti 
T. It. 212).

(/») Hy s. .*»7, “ Where a bill is dishonoured, the measure of damages, which shall lie 
deemed to lie liquidated damages, shall lie as follows :—

(1.) The holder may recover from any party liable on the bill, ami the drawer who 
has been compelled to pay the bill may recover from the acceptor, and an 
indorser who has been compelled to pay the bill may recover from the acceptor 
or from the drawer, or from a prior indorser—

(a) The amount of the bill :
(h) Interest thereon from the time of presentment for payment if the bill 

is payable on demand, and from the maturity of the bill in any other ease :
(<•) The expenses of noting, or, when protest is necessary, and the protest 

has lieen extended, the expenses of protest.
(2.) In the case of a bill which has lieen dishonoured abroad, in lieu of the above 

damages, the holder may recover from the drawer or an indorser, and the 
drawer or an indorser who has lieen eom|iellod to pay the bill may recover 
from any party liable to him, the amount of the re-exchange with interest 
thereon until the time of payment.

(:b) Where by this Act interest may lie recovered as damages, such interest may, if 
justice require it, lie withheld wholly or in part, and where a bill is expressed 
to lie payable with interest at a given rate, interest as damages may or may 
not lie given at the same rate ns interest proper."

This section enables claims under it to lie specially indorsed on the writ. (See 
•• S/teeiol Indorsement»," ante, p. liK.)

The rate of interest allowed on inland bills and notes is usually five per cent., unless 
another rate is mentioned in the bill or note. (See Keene v. Keene, 3 C. H. N. S. 144 ; 
27 L. .1. C. I*. 8H ; In re Commercial Honk, 3li t'h. I>. at p. 520 ; and see Onl. XIII.,
i. :u

The term “interest proper" in sub-sect. 3 means interest which is expressly made 
payable by the terms of the bill or note so as to constitute a strict debt.

Where the particular# arc stated in the form of an account, as in the forms given 
in the R. S. C., 1883, App. C., Sect. IV., the amount to be inserted in the account as 
the <um claimed for interest should lie the precise amount of interest due up to the
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7A<- like. Another form.
T ' plaintiff, by hi. bill of exchange now overdue dated the-----—•

19  directed to the defendant, required the defendant to pay to the
plaintiff £________ month, after date [or, on demand, or, at eight, or, on
Citation, or, — days (or, month.) after eight], and the defendant 

accepted the .aid bill, but lia. not paid the name.
Particular. :-T.4« in the preceding Form, or,./ may he a, folio»* .-]
The plaintiff claims £----- , principal due on the .aid hill, and interest

thereon at the rate of [five] per cent, per annum from the — .
,“mi. payment or judgment. Udtl any other item, of *»* 
Mm»hie, a», for in.tance, and £------ expend, of noting the mid bill.

/;,/ Drome, again*! Acceptor on a Hill drama ,<ayaUe on » Future 
Event which i* certain to hap/wn (q).

The plaintiff claims again.t the defendant a. acceptor of a b,U of
exchange for £------, dated the--------------1»-, drawn by the plamtift

.late of the writ. But » further interest I. claimable up to the time of
Hgment, and a. the precise amount of aueh farther
advisable to frame the particulars in the mode given in the lex ,

ment otherwise provides, interest runs from the date o ic « ,
undated from the issue thereof." . ^ ht f0

in this country would seem to be allowed only whin t |;j , j ch Ma>.
'Tii unnecessary**liât' "inland bUU or'nm.s should l-e noiol or puAmUd ori dlia- 
honour, unless for the pur,«c of suing any of the ,»rt,es abroa.h ^
r«h r« MT(l),MTr.nd» HA(»)‘. «d ‘ ^“he holder has the option of noting

». -, s..- ..a*
holder ha. the option of protesting a bill where the acceptor becomes Itankrupt

r'XLTn'i'ty >. .«•.<«- e .......
event, but in that ea-c .lie even, so -I^flol must hcone wlueh is eertam to hap,*,., 
thnuvh the time of haupening may he uncertain. (>ee **. (*)» ** ( ) »Mer,hccn»«, 1.1 «■ IVrn; -» ««i'ro"“^no,w'

also SS 8» (1), 8,' I Cart,* v. Paacurl, 5 T. II. 182.) __
Although a bill cannot 1* dram* payable on an uncertam contingency which I 

never happen it may be accepted conditionally, so as to Itccome payable only n 
hspisoiing of à future even, or contingency, whether such even, or centtngency is or 
is*!»!* certain to happen. (See ., Id ,2, ; Wsrrr. Drat, 2 Btng. S. >*» ; v.
Phillip*, 14 <2. B. Sdl ; Smith v. I'crfsc, » C. B. N. S. 214, 30 L. J. C. P. M )

An acceptance may be either general or qualified (s. Id, and see «. 44).
.. A general acceptance assents without qualification to the order of the drawer. A
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upon the defendant, payable to the plaintiff three months after the death
of E. F., who died on the----- —, 1»— [or, ns the catf may bt, statin//
the wont on which the bill became payable].

Particulars

Ih/ brawer against Acceptor on a Bill ArcepM ;wyabte on a Future 
Event or Contingency (r).

The plaintiff claims against the defendant as acceptor of a bill of
exchange for £----- , dated the-------------, 10—, drawn by the plaintiff
upon the defendant, payable to the plaintiff and accepted payable on 
[here tlale the event or ronlini/eney on which the bill was accepted /mgable,
as, for instance, the death of A". F., who died on the------------- , 19—, or,
the arrival of the steamship Thetis at Bristol, which said steamship
afterwards arrived at Bristol on the------------- , 19—, or, as the case
may be].

Particulars :—

By Drawer against Acceptor on a Bill accepted payable only aI a 
particular specified Place (s).

The plaintiff claims against the defendant as acceptor of a bill of
exchange for £----- , dated the----- ,------, 19—, drawn by the plaintiff
ii|sin the defendant, payable to the plaintiff------months after date, and
accepted payable at [the------Bank,-------Street,-------, or as the case may

qualified acceptance in express terms varies the effect of the bill as drawn " (s. 19 (2) : 
sec Meyer v. lleeroix, [ISM1J A. C. 520). An acceptance which makes payment by the 
acceptor dc|icudent on the fulfilment of a condition therein stated, is a ipialiflcd 
nee qitance (a. 19 (2), where see other instances of qualified acceptances).

A conditional acceptance cannot properly be stated in the statement of claim as an 
absolute one, although the condition lias been fulfilled. (See Luogiloa v. Curacy, 4 
Camp. I7tl.)

(r) Sec note {</), ante,
(«) A bill accepted payable at a banker's or other place was, at common law, a 

qualified acceptance, and required a presentment according to the tenor of the 
acceptance. (Amec v. lb «ay, 2 II. k II. ltl.*,.) Hut by s. 19 (2), “ An acceptance to pay 
at a particular place is a general acceptance, unless it expressly states that the bill Is 
to be paid there only anil not elsewhere." So, where the drawer in the Inly of the 
bill has required payment to lie made at a particular place, the acceptance is general 
ns against the acceptor, unices it contain the restrictive expressions mentioned in the 
above sub section (see the cases oisive cited) ; and by s. 52 (I), “ When a bill is 
accepted generally, presentment for payment la not necessary In order to render the 
acceptor liable.1’

The effect of the above-cited enactment with respect to the place of |utyment Is 
restricted to the acceptor ; as against all other parties to the bill, the qualifications of 
the acceptance as to the place of payment remain the same as at common law, and, 
except where presentment is excused (ace s. 10, cited, poll, p. 114), the bill must be 
duly presented according to the qualifications of the acceptance, in on 1er to charge 
the drawer or the indorser.
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he] only [or, and not elsewhere], which said bill was duly presented for 
payment at the said [Bank] and was dishonoured.

Particulars :—

liy Drawer a//ainsl Acceptor on a Dill payable to a Third Perton.

The plaintiff claims against the defendant as acceptor of a hill of
exchange for £------, now overdue and unpaid, dated the------------- , 1 !)—,
drawn by the plaintiff upon the defendant, payable----- months after date
lo E. F. or order, which said bill was delivered by the plaintiff to the 
said F. F. who, upon I he same being dishonoured, returned it to the 
plaintiff.

Particulars :—

fly the Payee against the Acceptor(I).

The plaintiff claims against the defendant as acceptor of a bill of
exchange for £----- , dated the------ ------, 1!)—, drawn by E. F. upon
the defendant, payable to the plaintiff’ ------ months after date [and
delivered by E. F. to the plaintiff].

Particulars :—

tty Indorser against Acceptor (it).

The plaintiff’s claim is [or, The plaintiff claims] against the defendant, 
as acceptor of a hill of exchange for £400, dated the------------- , 10—,

(0 It is unnecessary, in an action by payee against acceptor, to insert an averment 
of the delivery of the bill to the payee. (See ('/nor/till v. Gardner, 7 T. It. 590 : 
It. S. C., 1883, App. C., Sect. IV7., No. 0.)

(w) As to what constitutes a valid indorsement of a bill or note, see ss. 2, 21, 31 (3) 
(5), and s. 32 : and ns to what is a sufficient signature, see ss. 23. 25, 26,50, 91. See 
further, post, p. 697.

The indorsement is incomplete without delivery (see ss. 2, 21 (1), 31 (3)), and the 
statement of the indorsement includes the delivery for the purpose of transfer (see 
Jtrind v. Hampshire, 1 M. A: W. 371 ; Denton v. Peter*, L. K. 5 Q. B. 475, 477 ; Ex 
parte Ci te, L. R. 9 Ch. 27 ; 43 L. J. Bk. 19), and imports the transfer of the property in, 
and the right of action on, the bill (Ma reton v. Allen. 8 M.& W. 494 ; Law v. Parnell, 7 
0. B. X.S.2H2 ; I» L .1. C. V. 17 : Keene v. It,tied. SC. B N.S. ITS, SSI ; 29 I. J. 0. P. 
287, 290). A statement of delivery merely is not a sufficient statement of indorsement 
{Cunliffe v. Whitehead, 3 Bing. N. C. 828).

By s. 31 (4), “ Where the holder of a bill payable to his order transfers it for value 
without indorsing it, the transfer gives the transferee such title as the transferor had 
in the bill, and the transferee in addition acquires the right to have the indorsement 
of the transferor." But until indorsement, he has no right of action in his own name 
against the acceptor of the bill.

The allegation of indorsement is sufficiently proved in an action against the acceptor 
by proof of an indorsement with intention to transfer the property in the bill, although 
no right of action be given against the indorser by the transfer {Smith v. Johnson, 
S H. & N. 222 ; 27 L. J. Ex. 303 ; Denton v. Peter», supra). But in order to support 
an action against the indorser, the indorsement must have been made with the
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drawn by A. B., payable three months after date to the order of E. F. and 
indorsed by E. F, [to G. II., and by G. H. to I. K., and by /. À.] to the
plaintiff.

Particulars :—
£

IV—,------------ . Principal due ........................ 400
Interest to date of writ........................................... 10

Amount due ............................... 410
(See Vi. S. C., 1881*, App. C., Sect. IV., Xu. 4.)

intention not only to pass the property in it, but also to guarantee the payment if the 
acceptor makes default (Denton v. Peter*, supra ; Fo»ter v. Alaekinnon, L. It. 4 C. V. 
704 ; 38 L. J. C. 1*. 310). An indorsement may be made “ without recourse,” that is, 
expressly negativing the indorser's liability to the holder (see s. 10 (1)), or, it may 
contain terms making it a restrictive indorsement (s. 32 (0) ).

As to restrictive indorsements, see s. 3.*».
By s. 34, “(1) An indorsement in blank specifies no indorsee, and a bill so indorsed 

becomes payable to bearer. (2) A special indorsement specifies the person to whom, 
or to whose order, the bill is to be payable.”

A hold ir of a bill indorsed in blank may eon vert the blank indorsement into a 
social indorsement. (See s. 34 (4).)

By s. 58, where the holder of a bill payable to bearer negotiates it by delivery 
without indorsing it, he is not liable on the instrument, but thereby warrants to his 
immediate transferee, being a holder for value, that the bill is what it purports to be, 
that he has a right to transfer it, and that at the time of transfer he is not aware of 
any fact which renders it valueless. He may, however, indorse it, and thus become 
subject to the ordinary liabilities of an indorser. (Sec s. 50.)

As to what constitutes a valid delivery, sec ss. 2, 21 (2).
By s. 7 (3), “ Where the payee is a fictitious or non-existing person the bill may be 

treated as payable to bearer.” If the name of a real person is used as payee, who 
has not, and never was intended .. v the drawer to have, any right upon or arising out 
of the bill, such person may be a “fictitious person” within the above section 
(Dunk of England v. Va glia no, [1491] A. C. 107 ; GO L. J. Q. B. 149 ; Glutton v. 
Attenborough, [1895] 2 Q. B. 707 ; G5 L. J.Q. B. 122 ; affirmed [1897] A. C.90 ; Vinden 
v. Hughe*, [1905] 1 K. B. 795 ; 74 I . J. Q. B. 410).

As to what are bills payable to bearer, see s. 8 (3), and ss. 7 (3), 34 (I), *upra.
A bill or note which is payable to bearer is transferable and negotiable by mere 

delivery without any indorsement (see s. 31 (l) (2)) ; but such bills or notes are often 
indorsed by the transferor where the intention is that he shall be personally liable in 
the event of the bill or note being dishonoured (see s. 50 ; Fairclough v. Pavia, 9 Ex. 
090, 095 ; Keene v. Heard, 8 C. B. N. 8. 372 ; cited pout, p. 127).

The plaintiff may strike out any indorsements which are not necessary to his title. 
Thus, if the first indorsement and all subsequent indorsements are in blank, the plain
tiff in an action by indorsee against acceptor may in the pleadings be described as the 
immediate indorsee of the first or any intermediate indorser. In that case the indorse
ments not stated must be struck out at the trial (Huger v. Jadi*, 1 M. Ac llob. 247), 
and the remedy against those indorsers whose names have been intentionally struck 
out is lost (/6. ; Wilkinson v. Johnson, 3 B. Ac C. 428 ; and sec Fairelough v. Pavia, 
9 Ex. 090). The omission of intermediate indorsements may, in some cases, have the 
effect of precluding the plaintiff from setting up a further title acquired under the 
intermediate indorsers (liartlett v. Benson, 14 M. Ac W. 733 ; though see Fairelough 
v. Pavia, 9 Ex. at p. 095). If the remedy against the defendant is at all doubtful, it 
is, in general, better to state all the indorsements according to the fact. Previously 
to the Judicature Acts, it was the rule that indorsements stated, though unnecessarily,

B.L. l
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A like Form : Laurence v. Willcocks, [1892] 1 Q. B. G96; 08 L. J. Q. B. 519.

The like. Another Form (x).

1. K. F., by his bill of exchange, dated the------------- , 19—, directed
to the defendant, required the defendant to pay to the order of the said
E. F. £------,------months after date [or, on demand, or,-------days after
sight, &c., or as the case may be], and the defendant accepted the said 
bill.

2. The said E. F. indorsed the bill to [6\ H., who indorsed it to I. AT., 
who indorsed it to] the plaintiff.

3. The defendant did not pay the said bill. [//* the bill was payable 
after “sightf add although it became due before action.]

Particulars :—

By Indorsee ay ainsi Acceptor and Drawer severally (y).

The plaintiff’s claim is against the defendant A. B. as acceptor, and 
against the defendant C\ D. as drawer, of a bill of exchange for £500

must, in the absence of an amendment, be proved, if denied. (Sec Bullen & Leake, 
3rd cd., p. 97 ; Way man v. Bend, 1 Camp. 17"».)

(•r) See note (<»), ante, p. 1011, and the note to the last form.
(g) See note (f), ante, p. 108.
In order to charge the drawer or indorsers, a bill must be duly presented for payment, 

unless such presentment is excused (ss. 45 and 40).
It is provided (inter alia) by s. 45. that “ A bill is duly presented for payment which 

is presented in accordance with the following rules :—
(1.) Where the bill is not payable on demand, presentment must be made on the 

day it falls due.
(2.) Where the bill is payable on demand, then, subject to the provisions of this 

Act, presentment must be made within a reasonable time after its issue in 
order to render the drawer liable, and within a reasonable time after its 
indorsement, in order to render the indorser liable.

In determining what is a reasonable time, regard shall be had to the nature of the 
bill, the usage of trade with regard to similar bills, and the facts of the particular case.

(3.) Presentment must be made by the holder, or by some person authorised to 
receive payment on his behalf at a reasonable hour on a business day, at the 
proper place as hereinafter defined, either to the person designated by the 
bill as payer, or to some person authorised to pay or refuse payment on his 
behalf, if with the exercise of reasonable diligence such person can there be 
found.” (Sec also s. 1)2, and s. 45 (4).)

By s. 46 (1). “ Delay in making presentment for payment is excused when the delay 
is caused by circumstances beyond the control of the holder, and not imputable to his 
default, misconduct, or negligence. When the cause of delay ceases to operate, 
presentment must be made with reasonable diligence.”

By s. 46 (2), presentment for payment is dispensed with (a) where, after the 
exercise of reasonable diligence, presentment, as required by the Act, cannot be 
effected ; (b) where the drawee is a fictitious person (see Bank of England v. 
I agliano, [1891] A. C. 107 : 60 L. J. Q. B. 145 ; f'/ntton v. Attenborough, cited ante.
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dated the 1st January, 1900, payable three months after date, and 
indorsed by the defendant C. D. to the plaintiff, of the dishonour of 
which on presentation the defendant G. D. had notice.

Particulars :— £
1900,------------ . Principal ............................... 500

Interest................................... 20

Amount due ................................... 520
(I\. & C.> 1888, App. C.y Sect. 1l\, No. 5.)

By Bay to tujaind Drawer, for default of Acceptance (z).

The plaintiff claims against the defendant as drawer of a bill of 
exchange for £----- , dated the ------ ------, 19—, drawn upon E, F,,

l>. 113) ; (c) as regards the drawer, where the drawee or acceptor is not bound, as 
between himself and the drawer, to accept or pay the bill, and the drawer has no 
reason to believe that the bill would be paid if presented (see In re Boyne,, 33 Ch. 1). 
012 ; 56 L. J. Ch. 135 ; In re Bethell, 34 Ch. D. 561 ; 56 L. J. Ch. 334) ; (d) as regards 
an indorser, where the bill was accepted or made for the accommodation of that 
indorser, and he has no reason to expect that the bill would be paid if presented ; and 
(e) by waiver of presentment, express or implied.

The fact that the holder has reason to believe that the bill will, on presentment, be 
dishonoured, does not dispense with the necessity for presentment. (Sec s. 46 (2).) 
See further, as to days of grace allowed on bills not payable on demand, ante, p. 1U9. 
and s. 14.

Where the plaintiff relies upon matter of excuse for non-presentment, he must state 
such matter of excuse in the statement of claim. (See “ Condition* Precedent,”pont, 
p. 157 ; and see the next form, and H. S. C., 1883, App. C\, Sect. IV., Form No. ti. 
cited /mnt, p. 119.)

in the ease of a bill payable on demand, it is unnecessary to allege in the statement 
of claim excuses for delay in presentment, since a presentment within a reasonable 
time is a due presentment (s. 45) ; but in the case of a bill requiring presentment to 
lie made at a fixed time, it would seem correct, where there has been delay, to allege 
in the statement of claim the matters excusing the delay, and not to allege merely a 
due presentment.

(;) This cause of action arises immediately on the refusal to accept, and due notice 
thereof to the defendant (ss. 43 (2), 65 (1)), and dates from that time ( Wniteheud v. 
Walker, 9 M. A: W. 506; “ Limitation. Statute* of," pont, p. 721). No new cause of 

action arises afterwords on non-payment. (See Whitehead v. Walker, nnpra ; and see 
ss. 42, 43 (2).)

By s. 43 (1), “ A bill is dishonoured by non-acceptance—
(a.) When it is duly presented for acceptance, and such an acceptance as is 

prescribed by this Act is refused or cannot be obtained ; or
(b.) When presentment for acceptance is excused and the bill is not accepted.”
By s. 43 (2), “ Subject to the provisions of this Act, when a bill is dishonoured by 

nou-acceptance, an immediate right of recourse against the drawer and indorsers 
accrues to the holder, and no presentment for payment is necessary.”

By s. 44 (1), “ The holder of a bill may refuse to take a qualified acceptance, and, if 
he does not obtain au unqualified acceptance, mnv treat the bill as dishonoured by non- 
acceptance."’

i 2
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payable to the plaint ill*------ months after date, which was duly pre
sented for acceptance [on the------------ , IV-—], and was dishonoured by
non-acceptance, whereof the defendant had due notice on the-------------,
19—, by letter [w, notice ill writing] dated that day, but has not paid 
the said bill.

Particulars :—

The like, by an Indorsee.

The plaintiff claims against the defendant as drawer of a bill of
exchange for £----- , dated the-------------- , IV—, drawn upon E. F.,
payable to the order of G. H.----- months after date, and indorsed by
G. H. [to /. K., and by /. À".] to the plaintiff, which said bill was on the
------------- , IV—, duly presented for acceptance and was dishonoured by
non-acceptance, whereof the defendant had due notice by letter [or, notice 
in writing] dated the------------ , 19—, but has not paid the said bill.

Particulars :—

U y Payee ayainsf Drawer, for default of Payment (a).

The plaintiff claims against the defendant us drawer of a bill of 
exchange for £----- , dated the--------------, 19—, drawn upon E, F.

As to qualified and partial acceptances, sec, further, s. 44 (2) (it), and s. 19 ; and sec 
note (y), supra.

As to non-acceptance within the customary time of a bill duly présentai for accept
ance, see s. 42 ; and see also Hank of Van Diemen's Land v. Bank of Victoria, L. R. it 
1*. C. 520 ; 40 L. J. P. C. 28. As to what is a due presentment for acceptance, see 
». (1).

Ity s. 41 (2), presentment for acceptance is excused “(a) Where the drawee is dead 
or bankrupt, or is a fictitious person, or a person not having capacity to contract by 
bill : (b) where after the exercise of reasonable diligence such presentment cannot be 
effected : (c) where, although the presentment has been irregular, acceptance has been 
refused on some other ground.”

By s. 41 (3), “The fact that the holder has reason to believe that the bill, on 
presentment, will be dishonoured does not excuse presentment.”

Matter of excuse for non-presentment must, when relied upon, be alleged in the 
statement of claim. (See note (//), supra.)

Notice of dishonour by non-acceptance must be given at once. (Sec es. 42, 48, 49 ; 
note (/•), post, p. 117 ; Bartlett v. Benson, 14 M. & W. 733.) As to notice of dishonour, 
and how and when it is to be alleged, or the want or delay of it excused, see note (c), 
post, p. 117 ; and s. 48.

(«) This form is applicable only when the bill has not been presented for acceptance, 
or when it has been acceptai and dishonoured by non-payment, and notice has been 
given of the dishonour. When acceptance has been refusal, no new cause of action 
can arise on non-payment. (Sec the preceding note.)

It is not necessary to state an acceptance, whether general or at a particular place, 
against any party except the acceptor (Parks v. Edge, 1 C.&M. 129; sec Whitehead 
v. Walker, 9 If. ft W. 500).

As to what is dishonour by nonpayment, sec s. 17 : and ns to notice of dishonour, 
see note (<•), post.
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payable to the plaintiff------ months after date, which was duly pre
sented for payment and dishonoured, whereof the defendant had due
notice by letter [or, notice in writing] dated the-------------, 10—.

Particulars :—

By Payee ayainst Drawer, for default of Payment on a Bill drawn payable 
at a particular PI are, (/>).

[ The same as the Iasi preceding Form, except Had the Bill should he 
described as “ payable to the plaintiff in London [or, as the case may be]t” 
and as haviny been “ presented for payment in London ” [or, as the case 
may &»].]

By Payee ayainst Drawer for default of Payment, with an Excuse for not 
yiviny Notice of Dishonour (c).

The plaintiff’s claim is against the defendant as drawer of a bill of 
exchange for .£(*>00, dated the-------------, 10—, drawn upon A. B., payable

(5) Sec the preceding note. Where the bill has been drawn payable at a particular 
place (see note (<), supra), it should be so doseril>ed in the statement of claim, and it 
is convenient to add an averment of due presentment at that place, although a 
general averment that the bill was duly presented for payment would tie sufficient, as 
in the last form.

Where a bill is drawn or accepted, payable at a particular place, the drawer or 
indorser can only lie rendered liable upon presentment and dishonour at that place 
(<s. 45, 47 (1), ft» ; sec Gihh v. Mather, 8 Ring. 214 ; Shelton v. Braithtoaite, 18 M. k 
W. 252 ; Saul v. Joins, 1 E. <V K. 59 ; 28 L. J. Q. It. .17), unless such presentment is 
excused (see s. 46, note (//), supra).

An unqualified admission of liability on the bill, as by a promise to pay it, may 
amount to sufficient evidence of due presentment (Lundis v. llohertton, 7 East, 211 : 
t'roron v. Wort hen, 5 M. k W. 5; ami sec Woods v. Dean, 3 It. k S. 101 ; cited in 
note (e), infra). An indorsement making the lull payable “ in need ” at a specified 
banker’s docs not constitute the banker agent to receive notice of dishonour on behalf 
of the indorser (/« re Leeds Banking Co., L. 11. 1 Eq. 1 ; 85 L. J. Cli. 88).

(c) Ity s. 48, “Subject to the provisions of this Act" (see s. 50, infra), “when a 
bill has been dishonoured by non-acceptance or by non-payment, notice of dishonour 
must be given to the drawer and each indorser, and any drawer or indorser to whom 
such notice is not given is discharged ; Provided that—

(1.) Where a bill is dishonoured by non-acceptance, and notice of dishonour is not 
given, the rights of a holder in due course subsequent to the omission shall not be 
prejudiced by the omission.

(2.) Where a bill is dishonoured by non-acceptance and due notice of dishonour is 
given, it shall not l>c necessary to give notice of a subsequent dishonour by non
payment unless the bill shall in the meantime have lieen accepted."

As to what is a valid and effectual notice of dishonour, and when and by and 
whom it must be given, see s. 49, which contains {inter alia) the following provisions :—

“ (1.) The notice must be given by or on behalf of the holder, or by or on behalf of 
an indorser who, at the time of giving it, is himself liable on the bill."

“ (3.) Where the notice is given by or on behalf of the holder, it enures for the 
benefit of subsequent holders and all prior indorsers who have a right of recourse 
against the party to whom it is given.

(4.) Where notice is given by or on behalf of an indorser entitled to give notice as
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tu the plaintiff three months alter date, which was [on the------------ , 1 !i—,]
duly presented for payment and dishonoured, hut A. B. had no effects of

hereinbefore provided, it enures for the benefit of the holder, and nil indorsers subsequent 
to the party to whom notice is given.

(5.) The notice may be given in writing or by personal communication, and may be 
given in any terms which sufficiently identify the bill, and intimate that the bill has 
been dishonoured by non-acceptance or non-payment."

As to the time within which notice of dishonour may lx* validly given, see s. 4ft (12) 
(13) (14) (15) ; and sec s. 50 (1).

The averment of notice of dishonour is an essential averment in a statement of claim 
against the drawer (May v. Chid ley, [18ft4] 1 Q. II. 451, 453 ; 63 L. J. Q. B. 355: 
Boberts v. Plant, [1895] 1 Q. B. 597 ; 64 L. J. Q. B. 317 ; see Bradley v. Chamherlyn. 
[1893] 1 Q. B. at p. 440).

By s. 50 (1), “ Delay in giving notice of dishonour is excused where the delay is 
caused by circumstances beyond the control of the party giving notice, and not imput
able to his default, misconduct, or negligence. When the cause of delay ceases to 
operate, the notice must be given with reasonable diligence.

“ (2) Notice of dishonour is dispensed with—
(a.) When, after the exercise of reasonable diligence, notice as required by this Act 

cannot be given to or does not reach the drawer or indorser sought to be charged :
(b.) By waiver, express or implied. Notice of dishonour may be waived before the 

time of giving notice has arrived, or after the omission to give due notice :
(c.) As regards the drawer in the following cases, namely, (1) where drawer and 

drawee arc the same person, (2) where the drawee is a fictitious person or a person not 
having capacity to contract, (3) where the drawer is the person to whom the bill is 
presented for payment, (4) where the drawee or acceptor is ns between himself and the 
«1 rawer under no obligation to accept or pay the bill, (5) where the drawer has 
countermanded payment :

(d.) As regards the indorser in the following cases, namely—(1) where the drawee 
is a fictitious person or a person not having capacity to contract and the indorser was 
aware of the fact at the time lie indorsed the bill, (2) where the indorser is the person 
to whom the bill is presented for payment, (3) where the bill was accepted or made for 
his accommodation."

In all cases where the plaintiff relies upon the fact that notice of dishonour has been 
dispensed with, the matter of excuse or dispensation is a material fact, and must be 
averred in the statement of claim. (See “ Conditions Precedent," pout, p. 157 ; and 
the above form ; and see also, under the former practice, Buryk v. Leggc, 5 M. k XV* 
418 ; Allen v. Edmundson, 2 Ex. 719 ; Cordcry v. Colvin, 14 C. B. N. 8. 374.) But it 
seems that matter of excuse for mere delay in giving notice of dishonour need not be 
expressly alleged in the statement of claim, as proof of it is admissible under an aver
ment that the defendant had “ notice" or “due notice " of dishonour. (Sec, under the 
former practice, Firth v. Thrush, 8 B. k C. 387 ; Allen v. Edmund ton, supra ; Killhy 
v. Bochussen, 18 C. B. N. S. at pp. 363, 364.) The acceptor of a bill is not in any 
case entitled to notice of dishonour (s. 52 (3)), nor is the maker of a note (s. 89, cited 
post, p. 129).

A promise to pay or acknowledgment of liability on the bill after the dishonour is 
evidence of a waiver of notice {Lundie v. Bobertson, 7 East, 231 ; Babey v. Gilbert, 6 
H. k N. 536 ; 30 L. J. Ex. 170 ; Cordcry v. Coinn, 14 C. B. N. 8. 374 ; 32 L. J. C. P. 
210 ; Woods v. Bean, 3 B. k S. 101 ; 32 L. J. Q. B. 1 ; Killhy v. Bochusscn, 18 
C. B. N. S. 357), and is also evidence that notice of dishonour has been duly given. (Sec 
Lundie v. Bobertson, Cordcry v. Colvin, Babey v. Gilbert, supra ; Killby v. Bochusscn, 
18 C. B. N. S. 357.) X\rhcre such promise or acknowledgment has been made by the 
defendant to a party to the bill other than the plaintiff, it may in general be used by 
the plaintiff as evidence of notice of dishonour or waiver of such notice {Potter v. 
Bayworth, 13 East, 417 ; Woods v. Dean, supra) ; as where the defendant suffered
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the defendant, nor was there any consideration for the payment of the said 
bill by the said A. B.

Particulars :—
(Shi R. S. C., 1883, App. 0., Sect. IF., No. (5.)

By Payee against Drawer, for default of Payment, alleyiny Notire of Dis- 
ionour, awl also, as an alternative rase, Farts tlispensiny with Not in 
of Dishonour (it).

1. (Here set out the Form of Statement of Claim by Payee against Drawer 
for ilefaull of Payment, ante, p. 110. down to and including the u-ords, 
whereof the defendant had due notice, &c.]

2. Alternatively, the plaintiff says that notice of dishonour was dispensed 
with as follows :—

(Here state the matter of e/eitse, as, for instance, The said E. F. had no 
effects of the defendant, nor was there any consideration for the payment 
of the said bill by the said E. A’.]

Particulars :—

By Indorsee against Drawer, for default of Payment, on a Bill 
jmyable to the Drawer or Order (e).

1. The plaintiff claims against the defendant as drawer of a bill of
exchange for £----- , dated the--------------, 19—, drawn by the defendant
upon E. F, payable to the order of the defendant ------months after date,
and indorsed by the defendant [to J. K., who indorsed it] to the plaintiff.

2. The said bill was duly presented for payment and was dishonoured,
whereof the defendant had due notice by letter [or notice in writing], 
dated the------------ , 19—, but the said bill has not been paid.

Particulars :—

By Indorsee against Indorser, for default of Arceptanre (/).

1. The plaintiff claims against the defendant as indorser of a bill of 
exchange for £----- , dated the--------------, 19—, drawn by E. F. upon

judgment by default in a prior action brought against him on the same bill, by a 
different holder (Ruhry v. Gilbert, <> II. Sc N. 536 ; 30 L. J. Ex. 170).

(ff) See the preceding note.
(r) As to striking out intermediate indorsements, see note (w), ante, p. 113.
(/) As to non-acceptance, see ante, p. 115 ; and as to indorsements, see ante, p. 112, 

and post, p. 597.
Hy s. 55 (2) (a), “ The indorser of a bill by indorsing it engages that on due present

ment it shall be accepted and paid according to its tenour, and that if it be dishonoured 
he will compensate the holder or a subsequent indorser who is compelled to pay it, 
provided that the requisite proceedings on dishonour be duly taken.”

As to notice of dishonour, see note (<?), tvpra.
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G. H., payable to the order of the said B, F. ------months after date, and
indorsed by the said E. F. [to J. K., who indorsed the same] to the 
defendant, who indorsed the same to the plaintiff.

2. The said bill was duly presented for acceptance, and was dishonoured 
by non-acceptance, whereof the defendant had due notice by letter [or
notice in writing] dated the------------- , 19—, and the defendant has not
paid the said bill.

Particulars :—

Indorsee against Indorser for default of ragmen! (g).

1. [«Stoic as in last preceding Form.']
2. The said bill was duly presented for payment, and was dishonoured,

whereof the defendant had due notice by letter [or notice in writing] 
dated-------------, 19—, but the defendant has not paid the same.

By Executor or Administrator of Drawer against Acceptor (h).

The plaintiff claims as executor of the last will of E. F., deceased [or, 
administrator of the personal estate of E. F„ deceased, who died intestate],
against the defendant as acceptor of a bill of exchange for £------, dated
the------------- , 19—, drawn by the said E. F. u]ion the defendant, payable
to the said E. F.------months after date, which said bill has not been paid.

Particulars :—

By Executor or Administrator of Indorsee against Acceptor.

[As in the last preceding Form down to the statement of the dale, anil 
proceed thus] :—drawn by G. H. upon the defendant, payable to the order
of the said O, H.------months after date, and indorsed by the said G. H.
[to J. K., who indorsed the same] to the said E. F. in his lifetime, which 
said bill has not been paid by the defendant.

Particulars :—

By Drawer against Executor or Administrator of Acceptor.

The plaintiff claims against the defendant as executor of the last will of 
E. F., deceased [or, administrator of the personal estate of E. F., deceased,
who died intestate], upon a bill of exchange for £------, dated the ------
------, 19—, drawn by the plaintiff upon and accepted by the said E. F. in
bis lifetime, payable to the plaintiff------months after date, which said bill
has not been paid.

Particulars :—

(f) See note (/), p. 110.
(/#) See “ hWcvtor* and Administrât or»," post, p. 100.
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Hg Indorser of Executor or Administrator of Drawer against Acceptor.

1. The plaintiff claims against the defendant as acceptor of a bill of
exchange for £------, dated the-------------, 19—, drawn by E. F. upon the
defendant, payable to the order of the said E. F.----- months after date.

2. After the acceptance of the hill the said E. F. died, and G. H., ns and 
I icing the executor of the last will of the said E. F. [or administrator of 
the personal estate of the said E. indorsed the said hill to the plaintiff, 
and the defendant has not paid the said bill.

Particulars :—

III/ the Trustee of the Property of a Bankrupt Drawer against 
Acceptor (»).

The plaintiff, who is the trustee of the property of E. F., a bankrupt, 
claims ns such trustee against the defendant, ns acceptor of a bill of 
exchange for £------, dated the------------- , 19—, which, before the bank
ruptcy of the said E. F., was drawn by the said E. F. upon and accepted by
the defendant, payable to [or, to the order of] the said E. F.----- months
after date, and which has not been paid by the defendant.

Particulars :—

tig a suniring Drawer against Acceptor where the other Drawer has 
died before Action (k).

The plaintiff claims against the defendant as acceptor of a bill of
exchange for £----- , dated the--------------, 19—, drawn by the plaintiff
and E. F., since deceased, upon the defendant, payable to the plaintiff and
the said E. F.------months after date, which said bill has not been paid by
the defendant.

Particulars :—

Against a surviving Joint Acceptor.

[ The statement of claim mag he in the ordinary form, without mentioning 
the deceased co-acceptor : see ante, pp. 108 el seqf]

(/) Sec “Bankruptcy," ante, p. 91).
(k) Sec the forms of statement of claim by a surviving joint contracter, ante, p. fin, 

and the note thereto.
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II. Foreign Bills of Exchange (/).

Claim by Drawn against Acceptor (m).

The plaintiff claims [or. The plaintiff’s claim is] against the defendant
as acceptor of a foreign bill of exchange for [------ francs, a sum amounting
to £------ ], dated ti e---------------, 10—, drawn by the plaintiff at [Paris
in France] upon the defendant, payable to the plaintiff------ months after
date.

Particulars :—
[If the bitt expresses the sum payable in English money, the jtarliculars 

may be as in the previous Form given at p. 100, stating what amount is due, 
and adding a claim for expenses of protest, if any. If the bill expresses the 
sum payable in foreign money, the amounts may be stated in the foreign 
money, adding their equivalents in English money.']

By Drawer against Acceptor, where, the Bill was drawn in a Set(n).

The plaintiff claims against the defendant as acceptor of the first of
three parts of a foreign bill of exchange for £------ , dated, <fcc. [jtroceed as
in the form supra, to the end],

(/) All bills other than inland bills arc foreign bills (s. 4 (1) ).
A bill which docs not appear on the face of it to be a foreign bill, may be treated by 

the holder as an inland bill (s. 4 (2), cited ante, p. 108).
As to the law by which the rights, duties and liabilities of the parties to a bill drawn 

in one country and negotiated, accepted or payable in another, arc to be determined, 
and as to conflict of laws, sec s. 72; In re Boyxc, 88 Ch. D. 012 ; and At cock v. Smith, 
(1892) 1 Ch. 238 ; fil L. ,T. Ch. 101 ; Fmbiricm v. Anglo-Austrian Bank, [1905] 1 Q. 11. 
077 ; 74 L. J. K. II. 320.

By s. 72 (3), “ The duties of the holder with respect to presentment for acceptance 
or payment, and the necessity for or sufficiency of a protest or notice of dishonour or 
otherwise, arc determined by the law of the place where the act is done or the bill is 
dishonoured."

With respect to promissory notes, it is provided by s. 83 (4) that “ a note which is, 
or on the face of it purports to be, both made and payable within the British Islands, 
is an inland note. Any other note is a foreign note."

As to the stamping of foreign bills, see the Stamp Act. 1891 (54 & 55 Viet. c. 39), 
ss. 1, 2, 34, 35, 36, and the First Schedule.

(in) The statement of claim should state or show that the bill is a foreign bill, as 
otherwise the presumption is that it is an inland bill. (Sec s. 4 (2), and note (l), supra : 
Armani v. Castrique, 13 M. & W. 443.) The bill should be stated in English, although 
it is in a foreign language.

Interest on foreign bills is usually calculated according to the rate of interest at the 
place where they arc drawn, accepted or indorsed, as the case may be, according to 
the liability of the party sued (Gibbs v. Fremont, 9 Ex. 25 ; In re Commercial Bank, 
30 Ch. D. 522 ; see Banquette v. Over ma nn, L. R. 10 Q. B. 525, 542 ; 44 L. J. Q. B. 221 ; 
and s. 57, cited ante, p. 109).

(») By s. 71 (1), “ Where a bill is drawn in a set, each part of the set being numbered, 
and containing a reference to the other parts, the whole of the parts constitute one 
bill." The acceptance should be on one part only (s. 71 (4)). It is in general sufficient 
if one of the set is duly stamped (Stamp Act, 1891. s. 39).
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Hy Payer supra Protest for Honour of Drawer, ayainsl Acceptor (o).
1. The plaintiff claims against the defendant as acceptor of a foreign

hill of exchange for [----- marks, a sum amounting to] £-------, dated
the--------------, 1!)—, drawn hy E. at ------ in Prussia upon the
defendant, payable to G. II. or order -----months after date, and indorsed
hy O. H. to L. M„ which said bill when it became due was duly presented 
to the defendant for payment and was dishonoured, and was duly pro es ted 
for non-payment.

2. Thereupon the plaintiff, for the honour of the said drawer, on
the-------------, 19—, paid to the said L .1/., then being the holder of the
bill, the amount thereof, together with the reasonable charges of the said
protest, amounting to £----- , of which facts the defendant had due
notice by a letter [or, notice in writing] dated the------------- , 19—, hut
has not paid the said bill or the amount so paid by the plaintiff.

Particulars
(See form, ante, p. 122.)

Hy Payee ayainsl Acceptor supra Protest (o).
1. The plaintiff claims against the defendant as acceptor supra protest

of a foreign hill of exchange, dated the-------------, 19—, drawn by E. F.,
at----- , in ------ , upon G. If. for [------ francs, a sum amounting to]
£----- , payable to the plaintiff------months after date, and delivered hy
the said E. F. to the plaintiff, which said bill was on the-------------, 19—,
duly presented to G. If. for acceptance, and was dishonoured hy non- 
acceptance and duly protested for such non-acceptance, and was thereupon 
accepted hy the defendant under the said protest, and, when it became 
due, was duly presented to the said G. H. for payment and was not paid 
hy him, and was duly protested for such non-payment.

2. The defendant had due notice of the facts above mentioned by a
letter [or notice in writing] dated the-----  ------, 19—, and the bill was
on the------------- , 19—, duly presented to him for payment, but he has
not paid the same.

Particulars :—

Hy Jiulorsee ayainsl Acceptor on a Foreign Hitt payable at Usances (p).
The plaintiff claims against the defendant as acceptor of a foreign bill 

of exchange, dated the------------- , 19—, drawn by E. at Vienna, in

The legal holder of the bill is entitled to the possession of all the parts, but he 
cannot sue a previous indorser for them unless they came to the possession of the latter 
[Pinurd v. Klochmann, 3 B. & S. 388 ; 32 L. J. Q. B. 82).

(a) As to intervention for honour, see ss. 65—68 ; and as to protest, see note (g), 
infra.

(/>) See a list of usances between different places, Byles on Bills, 15th ed., 277 ;
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Austria, upou the defendant and accepted by the defendant, for ------
gulden, a sum amounting to £------, payable to O. II. or order at------
usances, that is to say, at------ months after the date of the said bill,
which said bill was indorsed by the said (I. If. to the plaintiff, and has not 
been paid by the defendant.

Particulars :—

Ihj Pail" ni/niiml Drawn fur ihfuult of Arre/ilanee (q).
1. The plaintiff claims against the defendant as drawer of a foreign

bill of exchange, dated the — ----- , 10—, drawn by the defendant at
Marseilles in France, upon K. F., for------francs, a sum amounting to
£----- , payable to the plaintiff'------months after date, which said bill
was delivered by the defendant to the plaintiff, and was duly presented for 
acceptance, and was dishonoured by non-acceptance, and was duly protested 
for the non-acceptance thereof.

•>. The defendant had due notice of the said facts by a letter [or, notice 
in writing] dated the------------- . 10—, hut has not paid the said bill.

Particulars :—

Ohitty on Hills, 11th cd. 260. The length of the usance slmuM be alleged in the 
statement, of claim (Chitty on Bills, 11th ed. 268).

([q) Protest is in general unnecessary as against the acceptor (see s. 52 (8) ), except 
in the case of a payment xnjira jnvtoxt or an acceptance mipra protect ; but it is in 
general necessary in order to charge the drawer or indorsers. (Sec the section next cited.)

By s. 51 (2), “Where a foreign bill, appearing on the face of it to be such, has been 
dishonoured by non-ncceptnncc it must he duly protested for non-acceptance ; anil 
where such a hill, which has not been previously dishonoured by non-acceptance, is 
dishonoured by non-payment, it must l>c duly protested for non-payment. If it be not 
so protested, the drawer and indorsers are discharged. Where a bill docs not appear 
on the face of it to be a foreign bill, protest thereof incase of dishonour is unnecessary.”

Bys. 51 (8), “ A hill which has been protested for non-acceptance may be subsequently 
protested for non-payment."

As to the time ami place for protesting a bill, see s. 51 (4) (6) (it).
By s. 51 (9), “ Protest is dispensed with by any circumstance which would dispense 

with notice of dishonour. Delay in noting or protesting is excused when the delay is 
caused by circumstances beyond the control of the holder, and not imputable to his 
default, misconduct, or negligence. When the cause of delay ceases to operate the hill 
must be noted or protested with reasonable diligence.*’ (See s. 50, cited note (e), ante, 
P- H8.)

As to pleading matters of excuse, sec note (e), ante, p. 118.
By s. 89 (4), “Where a foreign note is dishonoured, protest thereof is unnecessary.”
Where bills are dishonoured abroad, re-exchange with interest thereon is in certain 

eases recoverable as liquidated damages under s. 57 (2), in lien of the liquidated 
damages specified in s. 57 (1). (See note (//), auto, p. 109 ; and In it O'illotjiio, 16 
V- B. D. 702; is //,. 18»; 8» I,. .1. Q. B. 71 : h> n Ommerehl B*nk, I» Ch. D. 61» : 
In it EmjUxh Hank of Hirer Pinto, [1898] 2 Oh. 488 ; 62 L. .1. Oh. 578.)

Where the plaintiff seeks to recover re-exchange and interest thereon, his claim for 
such re-exchange and interest should be distinctly stated.

Wherever special expenses necessarily incurred by reason of the dishonour of a bill 
are such as arc only recoverable ns unliquidated damages, they cannot form the subject 
of a special indorsement.
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By Indurate ayuinat Drawer for default of Payment.
I. The plaintiff claims against the defendant as drawer [and indurseij of 

a foreign bill of exchange, dated the------------ , ltl—, drawn by the defen
dant at Marseilles in France, upon A". A’., for----- francs, a sum amounting
to £----- , payable to the order of the defendant------months after date,
and indorsed by the defendant to the plaintiff" which said bill was duly 
presented for payment and was dishonoured, and was duly protested for the 
non-payment thereof.

i. The defendant hud due notice of the said facts by a letter [or notice 
ill writing] dated the------------- , HI—, but has not paid the said bill.

Particulars :—

III. Bankers’ Cheques (<■).
Claim by the Payee of a Cheque ayainst the Drawer («).

The plaintiff claims [or, The plaintiff’s claim is] against the defendant
as drawer of a cheque for £------, dated the-------------, 1 !>—, drawn upon
Messrs. E. F. and Co., bankers [or the----- Bank, Limited],------- Street,

(/•) By s. 73 of the Bills of Exchange Aet, 1882, “A cheque is a hill of exchange 
drawn on a banker payable on demand,” and it is enacted that, except us otherwise 
provided in Bart 111. of that Act, the provisions of the Act applicable to a bill of 
exchange payable on demand apply to a cheque.

Statements of claim against the drawer or indorser of a cheque may in most cases 
be easily framed from such of the foregoing forms as are applicable to inland bills 
payable on demand.

Cheques are included under the term “ Bill of Exchange,” in the Stamp Act, 18V1 
(sec s. 32 of that Aet), and, when payable on demand, they are, whether post-dated or 
otherwise, and whether drawn to “order” or to “bearer,” admissible in evidence with 
only a penny stamp, even where the parties taking them had notice that they were 
post-dated ( Uull v. O'Sullivan, L. 11. 6 Q. B. 201) ; 40 L. J. Q. B. 141 ; Gutty v. Fry, 
2 Ex. D. 265 ; 46 L. J. Ex. 605 ; The Royal Hank of Scotland v. Tottenham, [181)4] 2 
Q. B. 715; 64 L. J. Q. B. 1)1)). If a cheque is issued without a stamp, the holder cannot 
sue upon it. as the power of subsequently affixing a stamp under s. 38 (2) of the Stamp 
Aet, 181)1. only applies to the banker who pays the cheque. (See llobh* v. ( 'ath ie, 6 Times 
Kep. 202.)

A cheque being a bill payable on demand, the drawer thereof is not entitled to any 
•days of grace” (ss. 14, 73 ; M'Lcan v. Cl y deniale Ranking Co., 1) App. Cas. 1)5, 107).

By s. 75, “ The duty and authority of a banker to pay a cheque drawn on him by 
his customer are determined by—(1.) Countermand of payment ; (2.) Notice of the 
customer's death.”

A banker crediting his customer’s current account with the amount of a cheque paid 
in, so as to entitle the customer to draw against it, becomes a holder for value of the 
cheque (Air j>. llichdale, 11) Ch. D. 401» ; 51 L. J. Ch. 462 ; The Royal Rank of Scot
land v. Tottenham, gnpru. Sec Capital and Conntie* Rank v. Gordon, and Akrokerri 
Mined v. Economic Rank, cited ante, p. 1)7).

(*) By 8. 74, •• Subject to the provisions of this Act—
(1.) Where a cheque is not presented for payment within a reasonable time of its 

i'suo, and the drawer or the jicrson on whose account it is drawn had the right at the 
time of such presentment as l»ctween him and the banker to have the cheque paid,and 
suffers actual damage through the delay, he is discharged to the extent of such damage,
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------, payable to the plaintiff and delivered by the defendant to the plaintiff,
which said cheque was duly presented for payment oil the----- of-------,
19—, and was dishonoured, and although the defendant had due notice
thereof [by a letter (or notice in writing) dated the------------ , 19—], he did
not pay the said cheque.

Particulars :— £ ». d.
Principal due ................................................................
Interest ........................................................................

Amount due............................................................
[The plaintiff also claims interest on the said £----- (the amount of the

cheque) at the rate of------per cent, per annum from the date of the writ
until payment or judgment.]

[In a claim on a cheque it is necessary to alleye notice of dishonour, or to 
state fads excusing the yiriny of such notice. Where it is desired to stale fads 
excusing the giving of the notice, the form, ante, p. 117, may he used.]

lly Bearer, or Indorsee, of Cheque against Drawer (I).
The plaintiff claims against the defendant as drawer of a cheque for 

£----- , dated the------------- , 19—, drawn upon Messrs. E. F. and Co.,

that is to say, to the extent to which such drawer or person is a creditor of such banker 
to a larger amount than he would have been had such cheque been paid.

(2.) In determining what is a reasonable time, regard shall be had to the nature of 
the instrument, the usage of trade and of bankers, and the facts of the particular case.

(3.) The holder of such cheque as to which such drawer or person is discharged shall 
1>‘ a creditor, in lieu of such drawer or person, of such banker to the extent of such 
discharge, and entitled to recover the amount from him.”

The next business-day after the receipt of the cheque, if received at the town in 
which it is payable, was in general held to be the reasonable time for presentment 
(Alexander v. Burchfield, 7 M. A: G. 10*11 ; Bobinxon v. J/atckxford, V Q. II. f>2 ; Latex 
v. Hand, 3 C. 13. N. 8. 442 ; 27 L. J. C. 1*. 7(1 ; Bailey v. Bodenhani, 10 C. 13. N. S. 288 : 
33 L. J. C. P. 252). Where the cheque was payable at a distance from the place at 
which it was received, a further time was in general allowed as reasonable (Bickford v. 
Bidye, 2 Camp. 537 ; Hare v. lient y., 10 C. 13. N. 8. 05 ; 30 L. J. C. P. 302 ; P rideaux 
v. ('riddle, L. It. 4 Q. 13. 455 ; 38 !.. J. Q. 13. 233 ; Ile y wood v. Piekeriny, L. 11.13 Q. 13. 
428 ; 43 L. J. Q. 13.145).

Allowance must be made in addition for delay necessarily arising from the fact of a 
cheque being crossed. (8ee Alexander v. Burchfield, 7 M. & G. at p. 10(17), or having 
to be passed through branches of the bank, or any other particular circumstances 
(Prince v. Oriental Bank, 3 App. Cas. 325 ; 47 L. .1. C. P. 42. 8ec ante, p. 0(1).

As to the exclusion of non-business days, see s. 02.
In order to charge an indorser, a presentment under s. 45 is necessary (see 44 Bill* 

of Exchange," note (//), ante, p. 114) ; but it seems that the drawer of a cheque is not 
discharged by delay in presentment for any period short of six years, unless he has 
suffered damage through the delay. (See s. 74(1), above cited ; Latex v. Band, 3 
C. 13. N. 8. 412 ; 27 L. J. C. P. 7*1 ; Heywood v. Pickering, *upra; Chalmers on Bills, 
(1th ed. p. 250.)

As to notice of dishonour, see ss. 47—5u ; and note (<•), ante, p. 117, where see as to 
pleading excuses for delay or absence of such notice.

(t) As to indorsements, see note (#), ante, p. 112. Even where a cheque is drawn
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bankers [or, upon the----- Bank], payable to G. II. or bearer [or, order],
of which the plaintiff became the bearer [or, which was indorsed by the 
said G. H. to the plaintiff], and which was duly presented for payment and 
was dishonoured, and although the defendant had due notice thereof by a
letter [or, notice in writing] dated the-------------, 19—, he has not paid
the said cheque.

Particulars :—

By Indorsee of Cheque against Indorser («).

The plaintiff' claims agaiust the defendant as indorser of a cheque for
£----- , dated the------------ , 19—, drawn by E. E. upon Messrs. G. H. and Co.,
------Street,------- , bankers [or, upon the------Bank], payable to J. K.
or order, and indorsed by J. K. to L. M. or order, and by L. M. to the 
plaintiff, which said cheque was duly presented for payment and was 
dishonoured, and, although the defendant had due notice thereof by a
letter [or, notice in writing] dated the------------ , 19—, he has not paid
the said cheque.

Particulars :—

By Bearer or Indorsee of a Crossed Cheque against Drawer (x).

1. The plaintiff claims against the defendant as drawer of a cheque
dated the-------------, 19—, drawn by the defendant upon Messrs. E. F.
and Co.,----- Street,-------, bankers [or, upon the------Bank], for £-------,

payable to “ bearer," it may be indorsed so as to make the indorser liable. (Sec s. iiii ; 
Keene v. Beard, 8 C. 11. N. S, 372 ; 29 L. J. C. V, 287.)

As to presentment and notice of dishonour, see the preceding note.
(a) See note (/), ante, p. lilt.
(a1 2 3) The enactments of ss. 7li—82, below cited, with respect to crossed cheques arc 

applicable also to dividend warrants (s. 93, subject to the saving in s. 97 (3) (d) ), and 
to any document issued by a banker's customer for the purpose of enabling any |>craon 
to obtain payment from such banker of the sum therein mentioned (4ti A: 47 Viet, 
e. S3, s. 17).

lly s. 78 (1), “ Where a cheque bears across its face an addition of—
(a) The words ‘and company,’ or any abbreviation thereof, between two parallel

transverse lines, either with or without the words ‘not negotiable ’ ; or,
(b) Two parallel transverse lines simply, either with or without the words ‘not

negotiable,’
that addition constitutes a crossing, and the cheque is crossed generally.

(2) Where a cheque bears across its face an addition of the name of a banker, either 
with or without the words ‘ not negotiable,’ that addition constitutes a crossing, and 
the cheque is crossed specially and to that banker."

By s. 77 (1), “ A cheque may be crossed generally or specially by the drawer.
(2) Where a cheque is uncrossed, the holder may cross it generally or specially.
(3) Where a cheque is crossed generally, the holder may cross it specially.
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payable to (J. II. or bearer [or, order], which said cheque before present
ment for payment was crossed generally under the provisions of the Kills of 
Exchange Act, 1882 [«/', was duly crossed with the name of Messrs. ■/. A', 
and Co., bankers].

2. The plaintiff became the bearer of the said cheque [or, if the cheque 
who ihaicn paijnbt* to order, The said cheque was indorsed by the said G. II. 
to the plaintiff], and was duly presented by a banker [or, by the said 
Messrs. ./. A', and Co.], for payment, and was dishonoured, of which the
defendant had due notice by a letter [or, notice in writing] dated the ------
------, I!)—, but the defendant has not paid the said cheque.

Particulars :—

(4) Where a cheque is crossed generally or specially, the holder may add the words 
‘ not negotiable.’

(it) Where a cheque is crossed socially, the banker to whom it is crossed may again 
cross it specially to another banker for collection.

(0) Where an uncrossed cheque, or a cheque crossed generally, is sent to a banker 
for collection, he may cross it specially to himself.”

As to this section, see Xationat Bank v. Silko, [1891] 1 Q. It. 4;$."i.
By s. 78, “A crossing authorised by this Act is a material part of the cheque ; it 

shall not be lawful for any person to obliterate or, except as authorised by this Act, 
to add to or alter the crossing.” (See s. (>4, as to alterations, cited pout, p. 11U8.)

By s. 79 (1). “ Where a cheque is crossed specially to more than one banker, except 
when crossed to an agent for collection being a banker, the banker on whom it is 
drawn shall refuse payment thereof.

(2) Where the banker on whom a cheque is drawn which is crossed nevertheless pays 
the same, or pays a cheque crossed generally otherwise than to a banker, or if crossed 
specially otherwise than to the banker to whom it is crossed, or his agent for collection 
being a banker, he is liable to the true owner of the cheque for any loss he may sustain 
owing to the cheque having been so paid.” But this sub-section adds a proviso pro
tecting the banker in cases where he has “ in good faith and without negligence ” 
paid a cheque which does not appear to have been crossed, or to have had a crossing 
which has been obliterated, added to or altered in an unauthorised manner.

'By s. 80, “ Where the banker on whom a crossed cheque is drawn in good faith and 
without negligence pays it, if crossed generally, to a banker, and if crossed specially, 
lo the banker to whom it is crossed, or his agent for collection being a banker, the 
banker paying the cheque, and, if the cheque has come into the hands of the payee, 
the drawer, shall respectively be entitled to the same rights and be placed in the same 
l»osition as if payment of the cheque had been made to the true owner thereof.”

By s. 81, “ Where a person takes a crossed cheque which bears on it the words 
‘ not negotiable,’ he shall not have and shall not be capable of giving a better title to 
the cheque than that which the person from whom he took it had.” These added 
words “ not negotiable ” do not prevent the cheque from being transferable, but they 
prevent a subsequent transferee from acquiring a better title to the cheque than that 
which was possessed by his transferor. (See Matthidicn v. London and County lianh, 
.*» C. I*. 1). 7 ; Fitlirr v. llohn-t*, 6 Times ttep. 254.)

By s. 82, “Where a banker in good faith and without negligence receives payment 
for a customer of a cheque crossed generally or specially to himself, and the customer 
has no title or a defective title thereto, the banker shall not incur any liability to the 
true owner of the cheque by reason only of having received such payment.” (Sec ante,
v W.)

As to the rights and liabilities of bankers with respect to cheques, tee further, 
ante, p. 96.
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IV. Promissory Notes (y).
Claim by Payee against Maker (z).

The plaintiff’s claim is against the defendant as maker of a promissory
note for £250, dated the------------- , 19—, payable to the plaintiff four
months after date.

Particulars :— £ 8. d.
19—,-------------, Principal...........................................  250 0 0
Interest from-------------, 19—, to------------ , 19— ... 10 0 0

A mounted ne............................................................ £200 0 0
(See R. S. 17., 1883, App. C.t Sert. IV., No. 3.)

By Payee against Maker on a Note payable on Demand (a).

The plaintiff claims against the defendant as maker of a promissory note
for £----- , dated the------------- , 19—, payable to the plaintiff on demand,
which said note has not been paid.

Particulars :—

(y) By the Bills of Exchange Act, 1882, 8. 83 (I), “ A promissory note is an uncon
ditional promise in writing made by one person to another signed by the maker 
engaging to pay, on demand, or at a fixed or determinable future time, a sum certain 
in money to, or to the order of, a specified person or to bearer.” (See also s. 83 (2) 
and (3).) The addition of a condition as to the effect of giving time to one of several 
makers does not prevent an instrument being a promissory note (Kirkuunul v. Carroll, 
[1903] 1 K. B. 531 ; 72 L. J. K. B. 208).

By s. 84, “A promissory note is inchoate and incomplete until delivery thereof to 
the payee or bearer.”

By s. 5 (2), “ Where in a bill drawer and drawee are the same person, or where the 
drawee is a fictitious person or a person not having capacity to contract, the holder 
may treat the instrument, at his option, either as a bill of exchange or as a promissory 
note.” As to what is a fictitious person, see note («), ante, p. 113.

As to foreign notes, see s. 83 (4) ; “ Foreign Hill»," ante, p. 122.
By s. 8V (1), “ Subject to the provisions in” Part IV., “and except as by this section 

provided, the provisions of this Act relating to bills of exchange, apply, with the 
necessary modifications, to promissory notes.’’

(2.) “In applying those provisions the maker of a note shall be deemed to corre
spond with the acceptor of a,bill, and the first indorser of a note shall be deemed to 
correspond with the drawer of an accepted bill payable to drawei’s order.”

(z) As to special indorsements, and ns to what are liquidated damages, see s. 57, 
cited note (/>), ante, p. 109, and ante, p. 05.

(a) A note payable “ on demand " is a present debt, and is due and payable at once, 
without demand, and the Statute of Limitations runs from the date of the note 
(post, p. 721). The date expressed in the note is prim A facie presumed to be its true 
date, but where it is not issued till a subsequent date, the statute runs from the date 
of its issue (Saragex. Aldren, 2 Stark. 232 ; Watkins v. Figg, 11 W. It. 258 ; Montague 
v. Perkins, 22 L. J. C. P. 187).

A note payable on demand is not in general considered as overdue, so as to affect an 
indorsee with defects of title of which he had no notice. (See s. 80 (3), cited post, 
p. 013 ; see ltrooks v. Mitchell, 9 M. Ac W. 15.) Interest does not run on such notes if

B.L. K
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Payee against Maker on a Note payable at a fixed Period after Demand (b).

The plaintiff’s claim is against the defendant ns maker of a promissory
note for £----- , dated the-------------, 19—, payable to the plaintiff------
months after demand.

Demand was made verbally [or, by letter, or by notice in writing] on the 
------------- , 1!)—, but the defendant has not paid the said note.

Particulars :—

111/ Payee against Maker on a Mote made payable at a particular Plaee in 
the Jlody of it (r).

The plaintiff claims [or, The plaintiff’s claim is] against the defendant
ns maker of a promissory note for £----- , dated the------------- , 19—(
payable to the plaintiff at Messrs. E. F. and Co.’s,------ Street, London
[or, at the offices of the------Bank, Limited, at-------],------ months after
date, which said note was duly presented there for payment and has not 
been paid.

Particulars :— ________ ___

P,y Payee against Maker on a Note payable by Instalments in which the 
whole sum is made payable on any Default (</).

1. The plaintiff's claim is agaiust the defendant as maker of a promissory 
note dated the------------- , 19—, whereby he promised to pay to the

not expressly made payable with interest, until a demand has been made, or an action 
has been brought (s. 57 (1), note (y>), ante, p. 109 ; see I'jdon v. Lord Ferrent, 5 Ves. 
801 ; Lowndes v. Collins, 17 Ves. 27, 28).

Promissory notes pur|>orting to be payable at sight, or on presentation, or in which 
no time for payment is expressed, arc now promissory notes payable on demand. 
(Sec ss. 10, 80.)

(//) In this case a demand is requisite ; so where a note is payable after sight, a 
presentment for sight is necessary. (See ss. 14, 80.)

(e) lly s. 87 (I), “ Where a promissory note is in the body of it made payable at a 
particular plaee, it must be presented for payment at that place in order to render the 
maker liable. In any other case, presentment for payment is not necessary in order to 
render the maker liable.” (See Spindler v. Grellett, 1 Ex. 384, and the next cited 
cases.) A mere memorandum of the place of payment in the margin or foot of the note 
does not render presentation at that plaee necessary (Fxon v. Hassell, 4 M. & S. 505 ; 
Williams v. Waring, 10 B. & C. 2).

By s. 87 (2), “ Presentment for payment is necessary in order to render the indorser 
of a note liable.”

By s. 87 (3), “ Where a note is in the body of it made payable at a particular place, 
presentment at that place is necessary in order to render an indorser liable ; but when 
a place of payment is indicated by way of memorandum only, presentment at that 
place is sufficient to render the indorser liable, but a presentment to the maker 
elsewhere, if sufficient in other respects, shall also suffice.”

As to excuses for non-presentment, see s. 40 (2), cited note (g), ante, p. 114 ; Hard g 
v. Woodroofe, 2 Stark. 310 ; Sands v. Clarke, 8 C. B. 751.

id) A promissory note may be validly made payable by stated instalments (s. 9(1)); 
and in such case the maker is entitled to the days of grace upon the falling due of each
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plaintiff £----- in manner following, namely, £------ on the------------- then
next ensuing, and £------on the [1st day of each succeeding month] until
the whole of the said sum should ho fully paid, and further by his said 
note promised that in case default should he ma le in payment of any of
the said instalments, the whole of the said sum of .£-----  then remaining
unpaid should become immediately payable.

2. The defendant made default in payment of the first of the said 
instalments, and has not paid the said £------or any part thereof.

Particulars :—

lly Payee against the Makers of a Joint mut Several Promissory 
Note.

The plaintiff’s claim is against the defendants jointly, and also against 
each of them severally, as makers of a joint and several promissory note
for £----- , dated the-------------, 19—, payable to the plaintiff------ months
after date, which said note has not been paid.

Particulars :—

lly Indorsee against Maker (e).

The plaintiff’s claim is against the defendant as maker of a promissory
note for £----- , dated the------------- , 19—, payable to K. F. or order------
months after date, which said note was indorsed by the said E. F. [to 
the order of G. H., and by the said O. If.] to the plaintiff, and has not 
been paid.

Particulars :—

A tike Form : London, <ie. Hank v. Clancarty, [1892] 1 Q. 1$. 699 ;
Cl L. J. Q. 13. 225.

lly Indorsee against Payee (e).

1. The plaintiff claims against the defendant as indorser of a promissory
note for £----- , dated the------------- , 19—, made by E. F., payable to the
defendant or order------months after date, which note was indorsed by

instalment. (Sees. 14(1); Uridgev.Sherburne, 11 M. & W. 374 ; Carlm v.Kcnealu 12 
M. 4c W. 139.)

(<■) As to indorsement generally, see note (»), ante, p. 112. An instrument in the 
form of a note payable to the maker's order is not a valid promissory note until it is 
indorsed. (See s. 83 (2).)

If it is indorsed in blank it becomes a note payable to bearer, and may be so described 
in the statement of claim (ffoo/icr v. Williams, 2 Ex. 13 ; 11 rown v. Dr M inton, 0 
C. B. 33G ; Flight v. Maclean, 1G M. k W. 51). If specially indorsed it becomes a 
note payable to the indorsee or order ((lay v. Linder, 6 C. II. 33G), and may be so 
described.

K 2
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the defendant to the plaintiff, and was duly presented for payment and was 
dishonoured, of which the defendant had notice liy a letter [or, notice in
writing] dated the-------------, It)—.

2. The defendant has not paid the said note.
Particulars :—

liy Indorsee ayainst Indorser.

1. The plaintiff claims against the defendant as indorser of a promissory
note for £------, dated the-------------, 10—, payable to J. K. or order------
months after date, which said note was indorsed by the said J. K. to the 
defendant, and by the defendant to the plaintiff, and was duly presented 
for payment, Ac. [continue as in the last precediny Form].

V. Miscellaneous Statements of Claims relating to Bills.

For the French of a Promise to retire a Hill at Maturity in 
Cvnsûleridion of a Renewal (/).

1. On the-------------, 19—, it was agreed verbally [or, by au agree
ment in writing] between the plaintiff and the defendant that the plaintiff 
should accept and deliver to the defendant a bill of exchange, dated
the------------ , 10—, drawn by the defendant upon the plaintiff, for £------ ,
payable to the defendant------months after date, and that the defendant
should thereupon retire a certain other bill of exchange, dated the------
----- , l'J—, which had been drawn by the defendant upon and accepted by
the plaintiff, for £------, payable to the defendant or order------months
after date.

2. The plaintiff accordingly accepted the first-mentioned bill and 
delivered it to the defendant.

3. The defendant did not retire the said bill, dated the-------------, 19—,
whereby the plaintiff was obliged to pay to G. //., who was the holder and 
indorser thereof, the amount of that bill and interest thereon and the 
expenses of noting the same.

Particulars of damage :—
------------- , 19—. Paid to G. II. £ s. d.

(1) The amount of the last-mentioned bill.......................
(2) Interest thereon ............................................................
(8) Expenses of noting........................................................

Total

(/) If the agreement to renew is contemporaneous with the bill, it must, to be valid, 
be in writing. (See post, p. 611.)
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Claim by an Agent against his Employer for Breach of Agreement to accept 
a Draft for the Price of Goods bought under the Employment : see 

M Agent,” ante, p. 73.

Claim by the Acceptor of an Accommodation Bill on the Contract to indem

nify him : see “ Indemnities," post, p. 105.

Bills of Lading. See “ Shipping," jtosf, p. 294.

Board and Lodging. See “ Landlord awl Tenant," post, p. 218.

Bonds (//).

(.'/) Ry the common law, the whole penally of a bond was recoverable upon a breach 
of the condition. The Courts of equity, however, gave relief against the judgment at 
law, upon payment of the amount really due, or the damages arising from the breach 
of the condition. A power of granting similar relief in certain cases was afterwards 
given to the Courts of law by statute. Thus, actions upon common money bo nits nr a 
subject to certain provisions of the statute 4 k Anne, c. 3 (c. 10, Huff.). Ry s. 12 of 
that statute, where an action is brought upon any bond which has a condition to make 
void the same u|»on payment of a lesser sum at a day or place certain, if the obligor 
has, before the action brought, paid to the obligee the principal and interest due by 
the condition of such bond, though such payment was not made strictly according to 
the condition, yet it may he pleaded in bar of such action, and shall be as effectual as 
if the money had been paid at the day and place according to the con-lit ion, and had 
been so pleaded. (See “ Jtonilx,” /tost, p. till).)

Ronds with n/trend conditions are subject to certain provisions of the statute 8 k 1) 
Will. 3, c. 11. Ry h. 8 of this statute it is enacted, that in all actions uj>on any bond, 
or on any penal sum for non-performance of any covenants or agreements in any deed 
or writing contained, the plaintiff may assign as many breaches as he shall think fit, 
ami the jury shall assess not only such damages ami costs of suit as were before 
usually done, but also damages for such of the said breaches rs the plaintiff shall prove 
to have been broken; ami that the like judgment shall be entered on the verdict as 
before had been usually done in such actions ; and that if judgment shall be given for 
the plaintiff on demurrer, or by confession, or nil (licit, he may suggest upon the roll 
as many breaches as he shall think fit, upon which shall issue a writ to the sheriff to 
summon a jury before the justice or justices of assize (or now by the 3 & 4 Will. 4, 
c. 42, s. hi, before the sheriff), to inquire of the truth of fl'osc breaches, and to assess 
the damages. The section then provides, that in case the defendant shall pay into 
Court the damages assessed, a stay of execution shall be entered ; or if the plaintiff is 
satisfied by execution, the defendant shall be thereby discharged ; but, notwithstand
ing, in each case the judgment shall remain as a security against any further breaches, 
u|>on which the plaintiff may have a scire facias. Accordingly the judgment is 
entered for the whole penalty and costs, though the plaintiff can only have execution
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thereon to the extent of the damages assessed and costs, (See Wilde v. Clark ton, 6 
T. It. 303 : Welch v. Ireland, 6 East. 613 ; 1 Wins. Saund. 1871, cd., pp. 73 et net/.')

The enactments of the 8 & V Will. 3, c. 11, respecting the assignment and suggestion 
of breaches, ami the judgment for the penalty as a security for further breaches, are 
still in force, and arc in general applicable, mntatis mutandis, to proceedings under 
the Judicature Acts. (Sec Tuther v. Caralnmpi, 21 Q. It. 1). 414 : Jud. Act, 1873, 
s. 23; Jud. Act. 1873, s. 21 ; Ord. XIII., r. 14, infra', and Old. XXII., r. 1, cited 
“ Payment into ('anrtf post, p. 748.)

As to the distinction between common money bonds within the 4 k 3 Anne, c. 3 
(c. lti, Huff ), and bonds with special conditions within the 8 k D Will. 3, c. 11, see 
Smith v. Bond, 10 Iting. 123; Preston v. Da nia, L. 11.8 Ex. 19; 42 L. J. Ex. 33; 
(lerrard v. Clowes, [1892] 2 Q. 15. 11 ; til L. J. Q. B. 487 ; 2 Chitty’s Practice, 14th 
cd., p. 1281.

A bond conditioned for the payment of an annuity is within the 8 k 9 Will. 3, c. 11 
( Wa/eot v. doubling, 8 T. 11.126; Smith v. Bond, supra ; Tuther v. Carol am pi, 21 
il. B. 1>. 414). So, too, is a bond conditioned for the payment of a sum by instalments 
(Smith v. Bond, supra; Preston v. Da nia, supra'). The provisions of that statute 
apply also to actions for penalties on covenants and ngreementsin writing for payment 
of a penalty on non-performance (2 Wins. Saund., 1871 cd., p. 341 ; Betts v. Burch, 4 
II. & N. 306, 610 ; 28 L. J. Ex. 267, 209 : Ex p. Capper, 4 Ch. D. 724 ; 46 L. J. B. 37) ; 
but they do not apply to an action on a bond conditioned to obey an injunction to 
refrain from certain acts of trespass, and the amount of such a bond is not a penalty 
but is liquidated damages (Strickland v. Williams, [1899] 1 Q. B. 382 ; 68 L. J. Q. B. 
241 : and see “ Liquidated Damages," post, p. 241).

As to replevin bonds, see note (///), infra.
It is provided by Ord. XIII., r. 14, that “ Where the writ is indorsed with a claim 

on a bond within 8 & 9 Will. 3, c. II, and the defendant fails to appear thereto, no 
statement of claim shall be delivered, and the plaintiff may at once suggest breaches 
by delivering a suggestion thereof to the defendant or his solicitor, and proceed as 
mentioned in the said statute and in 3 & 4 Will. 4, c. 42, s. 16.” (See Chitty’s Forms, 
13th cd., p. 649.)

In suing upon a bond within 8 k 9 Will. 3, c. 11. there were, before the Judicature 
Acts, two courses open to the plaintiff. (See 2 Wins. Saund., 1871 ed., p. 344.) The 
declaration might have been framed for the penalty only, without mentioning the 
condition or assigning any breach of it ; or the condition might have been set out and 
breaches of it assigned in the declaration. In the latter case, the statute was complied 
with at once, and the defendant was able to plead either by denying, or by confessing 
and avoiding the bond and condition, or the breaches, or both. In the former ease, 
where the declaration was framed for the penalty only, the defendant might have set 
out the condition in his plea and averred performance thereof, or any matter in excuse 
of performance. If he pleaded performance, the performance might, in some cases, 
have l>ecn pleaded generally, and then it was necessary for the plaintiff, in obedience 
to the statute, to have assigned in his replication the breaches on which lie relied 
(2 Wms. Saund., 1871 cd., p. 644; 1 76., p. 133); or the performance might have 
been pleaded with particularity according to the terms of the condition, and then it 
was sufficient for the plaintiff in his replication to take issue on the performance, or 
such portion of it as he disputed. (See Bonk es v. Manser, 1 C. B. 331.) If, instead of 
pleading performance in either form, the defendant pleaded a denial of the bond, or 
some plea in excuse or otherwise, on which the plaintiff took issue, then the plaintiff 
was obliged, in pursuance of the statute, to suggest upon the record, after the joinder 
of issue, all the breaches upon which he intended to rely (Homfray v. Bigby, 
3 M. k S. 60 ; Ahp. Canterbury v. Bobertson, 1 C. k M. 690 ; 11 ebb v. James, 8 M. & 
W. 643). This same course of suggesting the breaches was also adopted in the event 
of his obtaining judgment upon demurrer, or by default, whenever the breaches had 
not been assigned in the declaration or replication by any of the above means 
(Homfray v. Bigby, supra ; Lawes v. Shaw, 3 Q. B. 322). The statute compelled the 
plaintiff cither to assign, or to suggest breaches, and lie could only recover damages
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Claim for Debt due on a Common Money Bond (A).
The plaintiff’s claim is for principal and interest due upon the defen

dant’s bond to the plaintiff', dated the------------- , 19—, conditioned for
payment of £100 on the------------ , 19—.

Particulars :—
£

19—,------------- . Principal................................................... 60
Interest from-------------, 19—, to-------------, 19— 2

Amount due...........................................................£52
(Signed)

(II. S. C\, 188;!, App. C.t Seel. IV., No. 7.)

On a Bond, wit bout assiyniny a Breaeh (•).
The plaintiff' claims £----- ujKjn the defendant’s bond, dated the -------

------, 19—, whereby the defendant became bound to the plaintiff in the

for the breaches assigned or suggested ( Wulcot v. (fonlding, 8 T. K. 126; Welch v. 
Ireland, 6 East, 613). The plaintiff could not assign or suggest any breaches which 
occurred after action brought, but for these he must have proceeded by scirefac'nu 
u|K»n the judgment when obtained (see Willoughby v. Sivinton, 6 East, 550) ; and he 
could not, on a scire facias, suggest any breach which he might have assigned or 
suggested in the original proceedings (2 Wms. Saund., 1871 cd., p. 546).

In suing upon a bond under 8 & It Will. 3, c. 11. a statement of claim may be 
framed for the whole penalty without assigning any breaeh of the condition, but that is 
not the course it is usually advisable to adopt. In general, the statement of claim 
should state the condition and allege the breaeh or breaches, and conclude by claiming 
the whole |K-nalty of the bond, so that the judgment may stand as security for future 
breaches.

The penalty of a bond with a special condition under the 8 & 3 Will. 3, c. 11, 
could not properly be claimed by a s|>eeially indorsed statement of claim (see Tuilier v. 
Cara l am pi, 21 Q. It. I). 4M) ; but in the case of a common money bond within the 
4 & 5 Anne, c. 3 (c. 16. Itiiff.), the writ may be specially indorsed with a claim for the 
amount of the bond without noticing the condition ((ferranl v. Clowes, [1832] 2 Q. 1!. 
11 ; 61 L. J. Q. B. 487).

As to proceeding by scire facias on the judgment to recover damages for further 
breaches, see 2 Chitty’s Pi notice, Nth cd., p. 1286 ; Chitty’s Forms, 13th ed., pp. 6f>4 
et scq. ; Tabor v. Edwards, 4 C. It. N. S. 1 ; 27 L. J. C. 1*. 183.

The liability of the obligor for debt or damages on the bond is limited to the amount 
of the penalty ( Wilde v. Clarkson. 6 T. 11.303 ; Jtranscoinhc v. .Scarborough, 6 Q. It. 13 ; 
2 Chitty's Practice, 14th ed., p. 1281 ; and see llatton v. Harris, [1832] A. C. 547 ; 62 
L. J. P. C. 24 ; Knipe v. 1{lain, [1300] 1 Ir. It. 372), though where the condition shows 
a contract to abstain from doing a particular act, such con. ract may be enforceable by 
injunction (London, Sfe. Hank y.Pritt, 56 L. J. Ch. 387 ; 36 W. It. 135; National, 
,$v. Hank, v. Marshall, 40 Ch. D. 112 ; 58 L. J. Ch. 223 ; and see yW, pp. 137 et wvy).

(/#) Interest, as such, runs upon a common money bond with a penalty, even though 
interest is not named in the bond, from the date of the bond, ami is recoverable as 
interest, and not as damages (Farquhar v. Norris, 7 T. It. 124 ; In re Dixon, [1300] 
2 Ch. 561 ; 63 L. J. Ch. 603).

(/') This form is proper for a common money bond under 4 & 5 Anne, c. 16, and also
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sum of £------to be paid by the defendant to the plaintiff, which sum has
not been paid.

Particulars :—

For a Claim specially indorsed on the Writ for the Amount of a Common 
Honey Bond, within the I A 5 Anne, r. Ill, s. 12: see Gemini v. 
Clowes, [18112] 2 Q. 13. 11 ; Cl L. J. Q. 11. 487.

On an Annuity Bond statiny the Condition and atsiyning a Breach (k).

1. The defendant, by his bond dated the------------- , 111—, became
bound to the plaintiff' in the sum of £----- , to be paid by the defendant to
the plaintiff subject to a condition thereunder written that if the defendant
should pay to the plaintiff £------half-yearly, on the---------------and the
-------------in every year, during the life of the plaintiff, the said bond
should be void.

2. The defendant has not paid to the plaintiff the half-yearly payment
under the said bond which became due on the-------------, 19—.

Particulars :—

On a Bond with a Special Condition, setting out the Condition and assigning 
Breaches (!).

1. The defendant, by his bond bearing date the--------------, 19—,
became bound to the plaintiff in the sum of £------, to be paid by the
defendant to the plaintiff subject to a condition thereunder written, 
whereby, after reciting that [here state the material recitals, if any, in the 
condition], the condition of the said bond was declared to be that if [here 
state the condition], then the said bond should be void.

2. [Here state the breach or breaches in respect of which the plaintiff 
seeks to recover damayes. If there are several breaches, it is usually con
venient to state each breach in a separate paragraph.]

for a boml with a special condition under 8 k !t Will, it, c. 11, where no breach of the 
condition is assigned, but as to this, see ante, p. 184. It is also applicable to the case 
of a single bond, that is, a bond without penalty to pay money on a given day. Ujsm 
a single bond interest is not recoverable as such, unless the bond contains express 
provision to that effect. (See “ Interestpost, p. 212 ; In re Vis-on, [ 1*.M)U] 2 Ch. at 
p. 582.) On such a bond it might be awarded as damages (76.).

(*) Annuity bonds are within the 8 & a Will. 3, c. 11. (See p. 134, supra.)
(0 In an action on a bond within the 8 & 9 Will. 3, c. 11, although the breaches 

relied upon should be assigned as mentioned in note (</), supra, the plaintiff should 
ordinarily claim the whole amount of the penalty of tile bond, so that the judgment 
may stand as a security for future breaches (/*.).
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Against an Heir on the Bond of hia Ancestor : see post, p. 182.

On a Replevin Bond (m) : see DU v. Groom, 5 Ex. 1). 91.

Broker (»).

By a Broker for Commission, Ac.

The plaintiff s claim is for money payable by the defendant to the 
plaintiff for work done by the plaintiff as a broker and agent [or, ns the

(w) As to replevin bonds, see the County Courts Act, 1888 (f>l & 52 Viet. c. 43), 
ss. 134—137 ; Onl. XXII. of the County Court Rules, 1303, and Forms 287, 288 in the 
Appendix to those Rules ; Dix v. (/nun//, cited in the text ; and Bullen on Distress, 
2nd cd., pp. 277 et seq.

As to the summary jurisdiction of the Court in cases of replevin bonds, see also Dix 
v. (/room, supra.

Replevin bonds were considered as not being within the 8 k 3 Will. 3, c. 11 (Dir v. 
(/room, supra ; 1 Wins. Saund., 1871 ed., p. 63, note (b) ; 2 Chitty's Practice, 14th cd., 
p. 1281). Sec further, “ Depleting post, p. 471.

(//) Sec “ Agent," ante, p. 72, and “Stock Exchange” pmtt, p. 308. A broker is an 
agent employed to negotiate sales and purchases of goods or shares, Ac., ami to make 
contracts for his principals. (See Blackburn on Sales, 2nd cd., p. 78 ; Daring v. Currie, 
2 B.AAld. 137 ; llohinson v. Mollctt, L. R. 7 H. L. 802 ; 44 L. J. C. P. 362.) In general, 
a broker differs from a factor in not being usually authorised to make contracts in his 
own name (though he may have such authority by special contract, or by the usage of 
a particular market (see Robinson v. Mollctt, supra) ), and in not having possession of 
the goods which are the subject of the sale. (Sec lb., and “ Factor,” jmxt, p. 176.)

The employment of a broker in a particular trade or market authorises him to act 
according to the reasonable usages of such trade or market, so far as they are not 
inconsistent with his jiosition as broker, or with the terms of his employment (Sutton 
v. Tatham, 10 A. k K. 27 ; Daring v. Stanton, 3 Ch. D. 502 ; Robinson v. Mollctt, supra).

In some trades and markets there is a usage that a broker who buys or sells on a 
written contract expressly as broker for a principal, but without disclosing the name 
of his princifMil, is jiersonally responsible as a principal for the performance of the 
contract ; and such usage, in cases where it applies, has been held to be reasonable 
and binding, and to enable the party with whom the contract is made to sue, on the breach 
of such contract, either the broker so contracting, or the principal for whom he acted 
(Humfrey v. Dale, 7 E. k B. 266 ; 26 L. ,1. Q. B. 137 ; Dale v. Humfrey, E. B. k E. 
1004 ; 27 L. J. Q. B. 330 ; Fleet v. Murton, L. R. 7 Q. B. 126 ; 41 L. J. Q. B. 43 ; Pike 
v. Ongley, 18 Q. B. 1). 708 ; and see liAgent," ante, p. 72). But the terms of the 
contract may be such as to exclude such usage (Pike v. Ongley, supra ; Harrow v. 
Dyster, infra). Where brokers sold without disclosing the name of the vendor on a 
sold note addressed to the purchaser, and commencing, “ We have sold to you, Ac.,” the 
mere addition of the word “brokers” to their signature did not prevent their being 
held personally liable to the purchasers on the contract, and it was treated as clear 
that a usage negativing the personal liability of brokers contracting in that form 
would not be binding on persons ignorant of it (Harrow v. Dyster, 13 (j. B. D. 
635 ; 51 L. J. Q. B. 573).

If a broker is employed to make and does make wagering contracts for his principal,
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ease nmi/ he] for the defendant at his request, and for commission and 
reward due from the defendant to the plaintiff in respect thereof [and for 
money paid hy the plaintiff for the defendant at his request].

Particulars :—

Ai/aitul a Broker, irho, hi/ Ike L’sai/e of a Particular I'rmlr, in liable an a 
Principal, for mil acic/itiiii/ Gooils Solil (o).

1. The defendant, who is a broker on the London fruit market, was
employed as such broker by the plaintiff on the------------ , 19—, verbally
[or, hy letter dated the------------- , 19—], to sell for him in the said
market------tons of raisins upon the terms usual in the said market, viz.,
that if the defendant, the selling broker, did not in the contract note 
furnished hy him to the plaintiff, his principal, disclose the name of the 
purchaser, the defendant should be personally liable to the plaintiff, his 
principal, upon the contract as though he, the defendant, were himself the 
purchaser.

2. The defendant accordingly sold the said raisins for the plaintiff on

he cannot, since the (laming Act, 1802, recover from his principal money paid by him 
for the principal under such contract, nor can he recover commission for services 
rendered by him in respect of such contracts. (Sec “ Gaming," /tost, p. 0(17.) If the 
broker is employed to make and does make real and actual contracts for his principal, 
he is entitled to recover from his principal, besides his commission, any payments 
made by him in resjiect of such contracts at his request, and such request would be 
sufficiently implied from the fact that the broker was employed to enter into such 
bargains in such a way that by the usages or rules of the Exchange or market upon 
which the bargains arc made, the broker is bound to make such payments (Thacker 
V. /Innil,. i Q. B. I». MS ; IS l,. .1. <1- B. sst ; ftoyrt v. thtigng. IMS] A.O.SIS; 
(14 L. J. 1*. 0. (12 ; see also Sutton v. Tut lui hi, supra).

Formerly, a London broker, if not licensed (pursuant to G Anne, c. (18 (c. 1(1, Huff.), 
and 83 k 34 Viet. c. GO), could not recover any commission for work done as a broker 
within the city (Pidgron v. Bit rule in, 3 Ex. 4(15), but this is no longer so, ns the pro
visions which rendered it illegal for an unlicensed person to do business as a broker in 
London have been repealed. (Sec 57 tieo. 3, c. lx. ; and the London Brokers' Belief 
Act, 1884, 47 Viet. v. 3. s. :t.)

A broker or agent employed to buy or sell for his principal must not himself be the 
vendor to, or the purchaser from his principal without his knowledge, and if he acts in 
this manner, the principal is, in general, entitled to repudiate the contract (Bothschild 
v. ]! rook man, 5 Bli. N. 8. 1(15 ; 2 Dow. & Cl. 188 ; 7 L. J. Ch. 1(13; Shannon v. Brandt, 
L. K. G Q. B. 720; 40 L. ,1. (j. B. 312 : Bob baton v. Mollett, supra), and he must make 
with the third party a valid contract, the same both as to price and other terms as he 
puts before his principal, otherwise his principal is in general entitled to repudiate the 
trnnsaetion (Stangc v. Loirif;, 14 Times ltep. 4(18 ; Xicholxon v. Mansfield, 17 lb. 25V). 
A broker is, in general, entitled to be indemnified by his principal against expense or 
loss whilst acting in performance of his instructions. (See post, pp. 1V5, 254 ; and sec 
llobinson v. Mollett, L. lv. 7 H. L. at p. 811. Sec further “ Stork Exchange” post,
p. 808.)

(o) Sec note (//), supra. Where the goods have actually been delivered according to 
contract, and the action is for the price thereof, and not merely for damages for non- 
acceptance, the third paragraph of the above form should be altered to show such 
delivery, and the particulars should be framed accordingly.
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the terms aforesaid and, in the contract note which lie furnished to the
plaintiff on the------------- , 19—, in respect of such sale, did not disclose
the name of the purchaser.

8. The defendant has refused verbally on the------------- , 19— [or, by
letter dated the------------- , 19—], to accept or pay for the said raisins.

Particulars of damage (See post, p. 279).

For a Claim again»! an Agent (or Broker) emjilogrtl lo purchase Goods, 
for negligently disregarding his Instructions, see ante, p. 75.

For Claims by and against Stockbrokers see “Slock Exchange,"post,p. 308.

Building Contract. See “ Work,” post, pp. 327 el seq.

Building Society. See “ Societies,” post, p. 301.

Carriers (p).

(/i) The ei11rusting of goods to a carrier to be carried, or the becoming a passenger 
to he carried, casts a duty on the carrier, whether payment is, or is not, to he made 
therefor (.v. Shipton, 8 A. A E. 963 ; Marshall v. York. Ity. Co., 11 C. It. 655 ; 
Austin v. (i. II". Ity. Co., I,. It. 2 Q. it. 442,446 ; Fonlkes v. Met. Hist. Jig. Co., 6C. 1’. II. 
157 ; 411 L. .1. C. T. 361 ; Harris v. Perry, post, p, 337). The law, it is said, from the 
employment, implies a contract identical in its terms witli the duties so ini|>osed by 
law. (Sec Morgan v. Harry, 6 II. A N. 265 ; 30 L. .1. Ex. 131, 134.) Ill whichever 
point of view the transaction is regarded, the duties and liabilities arising from the 
mere fact of employment may be varied or t|uulificd by lawful terms or stipulations 
introduced by express agreement. (Sec McManus v. Lancashire and Yorkshire Ily. 
Co., 4 II. A N. 327, 336 ; 28 L. J. Ex. 353.)

Form of claim. J—Under the former system of pleading, the declaration in an action 
against a carrier might, in general, be framed either upon the contract, charging the 
injury as a breach of contract, or upon the duty imposed by law, charging the injury 
as a breaeli of duty, or tort.

Statements of claim now consist of concise statements of fact, and the facts in many 
such eases disclose a cause of action which may be regarded either as one of contract 
or one of tort. (See It. S. C., 1883, App. C., Sect. V., No. 7 : cited post, p. 337.) The 
distinction between actions of contract, and those of tort, is still of importance with 
regard to the remitting of actions to the County Courts (sec the C. C. Act, 1888 (51 
A 52 Viet. c. 43), ss. 65, 66), and with regard to costs (see s. 116 of that Act, and 
s. 3 of the C. C. Act, 1903 ; and Ord. LXV., r. 12.) In the application of these enact
ments as to costs, the substance of the matter is to be looked at, and not merely the 
form of pleading. (See Urgant v. Herbert, 3 C. P. D. 389 ; 47 L. J. 0. P. 354 ; Pont if ex 
v. Midland Ity. Co., 3 Q. 11. 1). 26 ; Kelly v. Met. Ily. Co., [1895] 1 Q. 11. 944 ; 64 L. J. 
Q. 11. 508 ; Turner v. Stall'll,,-ass, [1898] 1 Q. B. 56; 67 L. J. Q. II. 52; Sachs v. 
Henderson, [1902] 1 K. B. 612 ; 71 h. J. K. B. 392.) If an action could not, in the
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absence of a contract, have been maintained in respect of the act complained of, the 
action is founded on contract, within the meaning of these enactments, but if, in the 
absence of contract, an action could still be maintained, then the action is founded on 
tort (AW/// v. Met. By. Co., supra'). Thus, an action by a passenger against a railway 
company for personal injuries caused by negligence, whether such negligence was an 
act of misfeasance, or one of omission, is to be regarded as an action of tort, and this 
is so irrespective of whether the passenger had, or had not, a ticket {Kelly v. Met. 
Jty. Co., supra).

Where the main claim in an action is for an injunction, the action is not made one 
of tort within s. 110 of the County Courts Art, 1888, by the addition of a claim for 
damages for trespass {Keates v. Woodward, [1002] 1 K. It. "»:t2 ; 71 L. J. K. It. 325).

A statement of claim charging the defendant as a common carrier imports that he is 
liable to the duties imposed by law as incident to the position of a common carrier. 
It is therefore generally advisable not to describe the defendant, as a common carrier, 
but to dcscrilfc him as a carrier merely.

Where a breach of duty is charged, the facts from which the duty arises must be 
stated. It is not enough merely to allege a duty, without showing facts to support that 
duty. An allegation of a duty is a mere inference of law, and is of no avail if the 
facts do not support it. (See ante, p. 45.) Conditions which are void under the 
Railway and Canal Traffic Act, 1854, cannot be set up in variance of the carriers’ 
duties. As to these, see post, pp. <127 et seq.

Parties to the Action. ]—An action against a carrier for the loss of goods, or for any 
breach of duty, or of contract, is, as a general rule, to be brought in the name of the 
person who, by himself or his agent, employed the defendant, or delivered the goods to 
liim. He may be either the absolute or sjfccial owner of the goods (Freeman v. Birch, 
3 Q. B. 492). In some instances, particularly in cases of the sale of goods which are 
forwarded by the vendor to the purchaser through a carrier, it becomes a matter of 
nicety to determine whether the action should be in the name of the consignor or in 
that of the consignee.

The action is to be brought in the name of the consignor when there is an express 
agreement between him and the carrier as to the « ;nt of the carrier on his
account {Baris v. James, 5 Burr. 2080 ; Moore v. Wilson, 1 T. R.659 ; Sergent v. Morris, 
3 B. k Aid. 277 ; Dunlop v. Lambert, 0 Cl. & F. 600) ; and where the consignor, by 
necessary implication, employs the carrier on his account, which is usually the case 
where property has not passed to the consignee, and where the goods remain during 
the carriage at the risk of the consignor, as where goods are forwarded for sale on 
approval {Swain v. Shepherd, 1 M. k Rob. 223 ; Sergent v. Morris, supra ; Freeman v. 
Birch, supra) ; or where the consignor has to carry or procure at his own expense the 
carriage of the goods. (See G. II . lly. Co. v. Bagge, là Q. B. I). 625 ; 54 L. J. Q. B. 
5Ult.) It may be taken as a general rule that as between vendor and purchaser the 
right to sue the carrier goes, prima facie, with the ownership of the goods (Dunlop v. 
Lambert, 6 Cl. A: F. 600, 620 ; note to Mil It rah am v. Snow, 2 Wins. Kaund., 1871 ed., 
121 ; Murphy v. Midland By. of Ireland ('o., [1903] 2 Ir. R 5, 23, 30). As to when 
property passes, see post, p. 271.

The action must be in the name of the consignee where the delivery to the carrier is 
a delivery to the consignee ; it is for him then that the goods arc carried, and the con
signor in employing the carrier is considered as the agent of the consignee for that 
purpose, as where goods are delivered to a carrier under a contract of sale by order of 
the consignee {Danes v. Peek, 8 T. R. 330 ; and see the Sale of Hoods Act, 1893, s. 32 ; 
Dutton v. Soloiuonson, 3 B. k I*. 582 ; Wait v. tinker, 2 Kx. 1, 7) ; or where goods arc 
shipped under a bill of lading by order and on account of the consignee {Brown v. 
J/odyson, 2 Camp. 36). In such eases it is immaterial that the consignor paid the 
carriage {King v. Meredith, 2 Camp. 639). The principle of law is to refer all transac
tions of agents to the principal on whose account they were entered into. (Sec Dawes 
v. Peck, supra.)

In cases where the consignee receives the goods and promises either expressly, or by 
implication, to pay the carriage, he may in general be sued by the carrier for the

6646
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I. Of Goods by Land (q).

Claim for the Carriage of Goode.

The plaintiff’s claim is for money payable by the defendant to the 
plaintiff for the conveyance of goods by the plaintiff for the defendant at 
his ropiest.

Particulars :—
£ s. </.

19—. Jan. 11th. 7 tons of copper carried from 

Feb. 2nd. 4 iron girders, ditto...............

Amount due....................£

carriage of the goods, an the waiver by the carrier of his lien on the goods affords sufficient 
consideration to supjiort the contract to pay such carriage. (See Jetton v. Soil g, 4 
Taunt. r>2 ; Muller v. Young, 4 E. 4c 1). 7f>5 ; 25 L. J. Q. It. 94.)

In an action for the loss of a passenger’s luggage, it was held that the owner might 
sue in his own name, though he travelled as the servant of another person who paid 
his fare for him and took his ticket (Mart hull v. York. llg. Co., 11 C. It. 656 ; 21 L.J. 
C. P. 34). Where a box containing property of two persons was addressed to one only, 
and sent on behalf of both, it was held they might join in suing for the loss of the 
goods (Metcalf v. London and Brighton llg. Co., 4 t\ It. N. 8. 317). Where a servant 
had taken with him as part of his luggage upon a journey, for which he had taken the 
ticket, his portmanteau containing his livery, the property of his master, it was held 
that the master could maintain an action against the railway company for destruction 
of the livery by an act of misfeasance on the part of one of the company’s porters in 
the course of his employment (Mens v. </. E. llg. Co., [1895] 2 Q. 11. 387 ; 64 L. J 
Q. II. 657).

In case of doubt as to the proper parties to sue or be sued it may be advisable, 
though at the risk of having to pay costs occasioned by the joinder of unnecessary 
jmrtics, to join all who may be supposed pro|>cr to sue or be sued. Sec as to jiarties 
to be made defendants where several carriers are concerned, p. 142, post.

(y) Carriers of Goods by Land. ]—The duties of a common carrier of goods imposed 
by law in the absence of special agreement are :—to receive for carriage all goods 
offered, provided he has convenience to carry them, and the goods are of a proper 
kind, and the employer is ready and willing to pay the proper and reasonable hire 
(Picltford v. (irand Junction llg. Co., 8 M. 4c W. 372 ; Johnton v. Midland llg. Co., 
4 Ex. 3<i7 ; Jackton v. llogert, 2 Show. 330) ; to carry for a reasonable reward, and to 
deliver the goods within a reasonable time (Hale» v. London and North Western llg. 
Co., 4 B. 4c S. 66 ; 32 L. J. Q. B. 292) ; to insure their safety during the carriage and 
until delivery, the net of God and the King's enemies excepted (Forward v. Pittard, 
1 T. K. 27 ; Po::i v. Shi j don, 8 A. 4c E. 903 ; llile g v. Horne, 5 Bing. 217 ; Pour ne v. 
Gatliffe, 3 M. Ac (1. 643 ; Richardt v. L. R. $ S. C. Rg. Co., 7 C. 11. 839 ; Wgld v. 
Pichford, 8 M. & W. 443 ; Nugent v. Smith, 1 C. 1». D. 423 ; 45 L. J. C. P. 697).

The events excepted as acts of Clod seem to include all disturbances of nature so 
sudden or violent as to be practically irresistible (Nicholt v. Mamland, L. R. 10 Ex. 
268 ; 44 L. J. Ex. 134 ; 2 Ex. D. 1 ; 46 L. J. Ex. 174 ; Nugent v. Smith, 1 C. P. D. 34, 
423 : 46 L. J. C. P. 28, 697). A frost of extraordinary severity that could not be 
foreseen has ljccn held to constitute rit major, or, in this sense, an act of God (lilgth 
v. Birmingham Waterworks Co., 11 Ex. 781) ; so, too, has a great and unexpected fall 
of snow (Briddon v. Great Northern llg. Co., 28 L. J. Ex. 61) ; as, also, a violent



142 STATEMENTS OF CLAIM IN ACTIONS ON CONTRACTS.

The like, by a Railway Company.

The plaintiff’s claim is for £----- , payable by the defendant to the plain
tiff for the carriage of goods by rail for the defendant at his request.

Particulars :—[Stale or refer lo particulars nlreiuly delivered or lo be 
delivered with the étalement of claim, sliniriny the journeys and charges, anil 
identifying the yoods curried. The ptuintiffs may in some cases be com/ielled 
lo give /articulais s/diltiny u/i their charges similar lo those required by 
sect. 83, suh.-s. 3, of the It. <(• P. T. Act, 18S8 (/.. <t X. IF. tig. Co. v. Tee,
7 Times Hep. 003 ; cf. Pirkford v. L. <(■ X. IF. tty. Co., [1!I0.‘>] I K. II. 702).]

tempest (Xu gent v. Smith, supra; Hirer Wear Commissioners v. Adamson, 2 App. Cas. 
734, 749 : 47 L. J. Q. It. 193).

A common carrier is not responsible for damage accruing to the thing carried, from 
its inherent vice, or natural defects, or deterioration, or from improper packing by the 
sender ; at all events, where there has been nothing to indicate to the carrier the 
defective nature of the packing. Thus, lie is not liable for the loss of, or injury to an 
animal, caused by its own violence or want of temper, if he has secured it in a proper 
manner (lilower v. G. II'. It;/. Co., L. It. 7 C. P. 055 ; 41 L. .1. C. P. 208 ; Kendall v.
L. A X 11'. lty. Co., 1*. It. 7 Kx. 373,377; 41 L. J. Ex. 184 ; Harbour v. X E. By.
Co.. 84 !.. T. 67 : Brass \. Maitland, 6 B. .v B. 170 : 86 L. .1. Q. B. 19; Xu grot v.
Smith, ante ; Lister v. Lane. ft York. It;/. Co., [1903] 1 K. It. 878 ; 72 L. J. K. II. 385 ;
see, also, Hiehardson v. X. E. It;/. Co., L. It. 7 C. P. 78). Where, however, the deteriora
tion is caused by the default of the carrier, or the vice, in the case of an animal, is 
brought out by the negligence or default of the carrier, the liability of the carrier 
attaches ( Wilson v. Lane. It;/. Co., 9 C. It. N. S. 032; 30 L. J. C. P. 232; Gill v.
M. S. ft L. By. Co., \s. It. 8 V. It. 180 ; 42 L. J. Q. It. 89 ; see Blotter v. G. IP. By.
Co., supra ; Lister v. Lane. ft York. It;/. Co., supra).

As to who are common carriers, see Gishtmrne v. Hurst, 1 Salk. 244 ; Brind v. Bale,
8 C. iV P. 207 ; 2 M. A ltob. 80 ; Xu;/eut v. Smith, supra ; Liter Alkali Co. v. Johnson,
L. It. 7 Ex. 207 ; L. It. 9 Ex. 338 ; 43 L. J. Ex. 210 ; Scaife v. Farrant, L. It. 10 Ex. 
358 ; 44 Is. J. Kx. 30 : Dickson v. G. X. By. Co., 18 Q. It. 1>. 170 ; 56 L. J. Q. It. Ill ;
G. W. lty. Co. v. Bunch, 13 App. Cas. 31 ; 57 L. J. Q. It. 301 ; post, p. 292.

A common carrier is justified in refusing to carry if his conveyance is already full, 
and he has not convenience to carry that which otherwise he would be bound to carry 
according to his profession (Lorett v. Hobbs, 2 Show. 428 ; Biley v. Horne, 5 Bing. 217), 
or if from any cause the goods offered, either by reason of the mode in which they 
are packed, or otherwise, arc unusually dangerous, or unusually hazardous to carry 
Edwards v. Sherratt, 1 East, (104), or if the goods are brought at an unreasonable time 
(Lane v. Cotton, 1 Ld. Baym. 652 ; Pirkford v. Grand Junction By. Co., 12 M. & W. 776).

The power of railway or canal companies by special contracts to vary their liabilities 
in respect of loss of, or injury done to, animals, goods, or things, in the receiving, 
forwarding, or delivering thereof, by neglect or default of their servants, is limited to 
such conditions, signed by the party, as may be adjudged by the Court or judge before 
whom any question relating thereto shall be tried to be just and reasonable. (See the 
Bailway and Canal Traffic Act, 1854, s. 7, cited post, p. 627 ; Peek v. Notih Staffordshire 
By. Co. ; M. S. ft L. lty. Co. v. Brotrn, cited post, p. 629.)

The liability of a carrier extends throughout the entire distance over which he 
professes to carry. Thus the liability of a railway company profeasing to carry over 
the lines of other companies, extends over the whole distance (Musehamp v. Lancaster 
By. Co., 8 M. & W. 421 ; Well y v. West Cornwall By. Co., 2 H.& N. 703 ; 27 L. J. Ex. 
181 ; Blake v. Great Western By. Co., 7 H. & N. 987 ; 31 L. J. Ex. 346 ; Collins v. 
Bristol By. Co., 29 L. J. Ex. 41 ; Thomas v. /(hymne;/ By. Co., L. B. 6 Q. It. 266 ; 39 
L. J. Q. B. 141). Only the contracting company can be sued for any breach of the
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Against a Carrier for not ranging ami delivering Goods.

1. The plaintiff lias suffered damage from the breach by the defendant
of a contract with the plaintiff* contained in letters dated-------------, 1!)—
[ory as the rase mag he~\y to carry for the plaintiff certain goods, viz. : —
[describe the goods], from ------ to ----- , and there deliver them to------
for reward to the defendant.

contract to carry over its own line and that of other railway companies unless the 
circumstances arc such as to constitute the several companies carrying the goods, or 
pnssengers, partners in the transaction (Coron v. (treat Western It;/. Co., f> H. <k N. 
274 ; 2D L. ,J. Ex. 165 ; Collins v. Jtristol tty. Co., supra ; Gill v. M. S. «$• L. tty. Co., 
L. It. 8 Q. B. 181» ; Foulkes v. Met. Dint. tty. Co., 5 C. V. I). 157 ; 49 L. J. C. V. 861). 
But, as the law imposes upon all persons a duty to do no act to injure another, such 
other companies may be liable for acts of misfeasance causing injury to passengers or 
goods entrusted to them {FunIkes v. Met. Jtist. tty. Co., supra, /ter Bramwell, L.J. ; 
Self v. L. tt. ft S. C. tty. Co., 32 L. T. 173) ; or for breaches of the duty cast upon them 
by the receipt of such passengers or goods to be carried by them (Foullas v. Met. Hist, 
tty. Co., supra; Marshall v. York. tty. Co., 11 C. B. 655 ; Hooper v. L. ,)'• -V. If*, tty. 
Co., 43 L. T. 570 ; 50 L. J. C. V. 103).

A common carrier receiving goods within the realm to carry to a place without the 
realm is subject to the duties of a common carrier for the whole distance (Crouch v, 
/. v \. W. By. Co., li (’. B. 155; Xugmd v. Smith, i r. p. D. 488 ; 45 L.J.O. P. 
6D7). As to goods received without the realm, see ttramley v. S. K. tty. Co., 12 C. B. 
N. S. 63 ; 31 L. J. C. 1\ 286 ; Le Conteur v. L. ft S. W. tty. Co., L. U. 1 Q. B. 54 ; 35 
L. .1. Q. B. 40. Where goods are accepted by a railway company to be carried to a 
place beyond their line, subject to s|»ecial conditions, the conditions apply throughout 
the whole distance (Collins v. ttristol tty. Co., 2D L. J. Ex. 41 ; 7 H. L. C. 1D4 ; Hall 
v. X. E. tty. Co., L. It. 10 Q. B. 437 ; 44 L. J. Q. B. 164).

The carrier, in the absence of special agreement as to time for delivery, is bound to 
deliver within a reasonable time. What this may l»c depends upon his available means 
of forwarding the goods entrusted to him, and upon the whole circumstances, ami is, in 
each case, a question of fact (Halt's v. L. ft X. W. tty. Co., 4 B & 8. 61 ; 32 L. J.Q. B. 
2D2 ; Taylor v. G. X. tty. Co., L. It. 1 C. P. 385 ; 35 L. J. 0. P. 210 ; Ellis v. Thompson, 
3 M. & W. 445, per Alderson, B. ; and see post, p. 2DD).

Though common carriers are by common law obliged to carry for all persons for 
reasonable reward, they arc not obliged to charge all persons alike or equally. In the 
case of railway companies, there are, in general, statutory provisions requiring them to 
charge all ;>ersons equally. (See the Railways Clauses Consolidation Act, 1845 (8 & D 
Viet. c. 20), s. 90 ; the Railway and Canal Traffic Act, 1854, ss. 2, 3 ; the Railway and 
Canal Traffic Act, 1888.) By the Railways Clauses Consolidation Act, 1845, a. DO, all 
companies to which that Act applies are required to charge equally to all jHjrsons, and 
after the same rate, in respect of all passengers, and of all goods or carriages of the 
same description, and conveyed or propelled by a like carriage or engine, passing only 
over the same portion of the line of railway under the same circumstances. For a 
breach of this requirement an action lies ; and overcharges made contrary to this 
enactment are illegal, and if paid in ignorance of the facts, or paid under protest and 
extorted under compulsion, they may be recovered by means of an action (ttarendale 
v. G. W. tty. Co., 16 C. B. N. 8. 137 ; G. W. tty. Co. v. Sutton, L. R. 4 H. L. 226 ; 38 
L. J. Ex. 177 ; Eeershed v. L. ft X. IF. tty. Co., 3 App. Cas. 1029 ; 48 L. J. Q. B. 22 ; 
JJenahy Main Colliery Co. v. M. S. ,)'• L. tty. Co., 14 Q. B. D. 2UD ; 11 App. Cas. D7 ; 
55 L. J. Q. B. 181 ; tthymney tty. Co. v. tthymney Iron Co.,25 Q. B. I). 146 ; 59 L. J. 
Q. B. 414).

By the Railway and Canal Traffic Act, 1854, as amended by the Regulation of
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•>. The defendant on the-------------- , 19—, received the said goods for
the purpose and on the terms aforesaid, but did not carry them from------
to------ , or there deliver them to ------ , but wholly failed to deliver and
lost them.

8. In consequence, the plaintiff has been deprived of the said goods and 
lost their value [*Idling the damage (wording to Hu /<« /].

Particulars of damage :—

Railways Act, 1873 (3ft (c 37 Viet. c. 48), an«l the Railway and Canal Traffic Act, 1888, 
power is given to the Railway Commissioners to prevent railway and canal companies 
from making or giving any undue or unreasonable preference or advantage to or in 
favour of any particular person or company, or any particular description of traffic in 
any respect whatsoever, and from subjecting any particular person or company, or any 
particular description of traffic to any undue or unreasonable prejudice or disadvantage 
in any respect whatsoever, but no action will lie for any contravention of these enact
ments, which, whilst interfering in no way with rights or remedies to which a party 
would lie entitled apart from the provisions, give new rights cognisable only by the 
Commissioners. (Sees, ft of the 1854 Act; Dr/mb if Main Colliery Co. v. M. S. A L. 
lly. Co., supra ; L. A )'. Hi/. Co. v. (J reenwood, 21 Q. B. I). 215 ; 58 L. J. Q. B. 16 ; 
llhymney lly. Co. v. llhymney Iron Co., supra.')

By the Railway and Canal Traffic Act, 1834 (57 A 58 Viet. c. 54), power is given to 
the Railway Commissioners to reduce charges unreasonably increased since 18112, but 
their jurisdiction is exclusive, and no action can be brought upon that Act.

Before commencing an action or counterclaiming in respect of overcharges, it is 
necessary to see that the overcharge is not merely a charge that is made improper by 
the Railway and Canal Traffic Act, 1854, and the statutes amending it, but that it is 
illegal apart from those enactments.

Damages. J—When the object of the sender is specially brought to the notice of the 
carrier, or circumstances arc known to the carrier from which the object ought in 
reason to be inferred, so that the object may be taken to have liccn within the 
contemplation of both parties, damages may be recovered for the natural consequences 
of the failure of that object by the carrier’s default (1/orne v. Midland lly. Co., L. R. 
8 C. 1’. 131 ; 42 L. J. C. 1*. 51) ; Simpson v. London and North 11 extern lly. Co.. 1 Q. B. 1). 
274 ; 45 L. J. Q. B. 182).

A miller, in an action against a carrier for delay in delivering a shaft of his mill, 
was held not entitled to recover as damages the loss of profits by the stoppage of the 
mill (Hadley v. Baxendale, 11 Ex. 341); so the owner of a cotton mill, in an action 
against a carrier for delay in delivering cotton to be used in his mill, was held not 
entitled to recover <lamages for the wages paid to workmen, and the loss of profits 
while the mill was stopped for want of cotton (Gee v. L. A Y. lly Co., ft H. & N. 211 ; 
30 L. J. Ex. 11). Similarly, where a box containing part of the machinery of a saw 
mill was lost by a carrier, it was held that the carrier was not liable for the loss 
incurred by the stoppage of the works, though the absence of the lost portion made 
the rest of the machinery useless, and the carrier, when lie received the box, knew 
that it contained machinery (British Columbia Saw Mill Co. v. Nettlesliip, L. R. 3 
C. P. 499 ; 37 L. J. C. 1*. 235). Where a commercial traveller was kept waiting in 
idleness at an hotel for the arrival of a wise of samples, which ought to have been, but 
was not, delivered to him within a reasonable time by a carrier, to whom it had been 
entrusted for carriage, it was held that the carrier was not liable for hotel expenses so 
incurred, the contents of the case not having been stated, nor the object with which 
they were sent brought to the notice of the carrier ( Woodger v. Great Western By. 
Co., L. R. 2 C. P. 318; 3ft L. J. C. P. 177; see also Candy v. Midland By. Co., 38 
L. T. 226 ; Anderson v. North lût stern lly. Co., 4 L. T. 21 ft ; 9 W. R. 519).

As to < la mages, see further, post, p. 14ft.
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A gaiiml a Carrier fur Injur g lo Gooils (r).

1. The plaintiff ha* suffered damage from the breach by the defendant
of a contract with the plaintiff [contained in a letter dated the------
------, 19—, nr, made verbally on the--------------, 19—,or implied in law
from the receipt by the defendant of the said goods as hereinafter stated] 
to safely carry [or, if the defendant is not a common carrier, to carefully
carry] the plaintiff’s goods, viz. [describe same], from ----- to-------, and
there deliver the same to the plaintiff [or, to------, for the plaintiff, as the
case mag be] for reward to the defendant.

2. The defendant on the------------- , 19—, received the said goods for
the purpose and on the terms aforesaid, but did not safely [or, carefully] 
carry them.

3. The said goods were broken and damaged whilst being carried ujion 
the said journey. [If the defendant is not a common carrier, add by the 
negligence and want of care of the defendant, and give particulars of the 
negligence and u-ant of care. J

Particulars of damage :—

The like, for not Carrying am! Delivering within a reasonable Time (s),

1. The plaintiff has suffered damage from the breach by the defendant 
of a contract with the plaintiff contained [&c., as in //receding /or»] to
carry for the plaintiff certain goods, viz. :------, from ------to-------, and
there deliver the same to the plaintiff [or, as the case mag be] within a 
reasonable time in that behalf, for reward to the defendant.

2. The defendant on the------------- , 19—, received the said goods for
the purpose and on the terms aforesaid, but did not within a reasonable time
in that behalf carry them from----- to------- , or there deliver them to the
plaintiff [or, as the case mag lie].

3. The defendant did not deliver the said goods at-----  until the

4. In consequence the plaintiff has suffered the following damage, viz. :—
Particulars of damage :—

Against a Carrier for Damage done lo Furniture in removing d.

1. The plaintiff on the------------ , 19—, verbally [or, as the case mag be]
employed the defendant to remove and carry from----- to------- certain

(»•) Where a person, in carrying on a public business of taking goods for carriage, 
takes goods without stipulating for any restriction upon his personal liability, he is 
subject to the liability of a common carrier, although it is known that he does not 
personally carry or provide the means of conveyance. (See Hill v. Scott, [ 1895 J 2 Q. 11. 
371 ; Jh. 713 ; 65 !.. .1. Q. 11. 87.)

(») As to reasonable time, see jute, p. 113.
B.L. L
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household furniture of the plaintiff, upon the [implied] terms that the 
defendant should use due care and skill in so removing and carrying the 
same for reward to the defendant.

2. The defendant removed and carried the said furniture from----- to
------, but did not use due care and skill in removing or carrying the same
whereby the said furniture was broken, damaged, and lessened in value.

Particulars i—

Against a Carrier for not Carrying and Delivering (roods in Time for a 
Markel (I).

1. The plaintiff has suffered damage from the breach by the defendant 
of a contract with the plaintiff made verbally [or, as the case may he"] on
the------------- , 10—, to carry for him certain goods, viz.:------[stale
irhaf] from ------to-------, in time for a market to be there held on the
------------- , 10—, for reward to the defendant.

(/) If goods arc sent by a carrier by land to be sold at a particular market, and by 
reason of delay on the part of the carrier they have not arrived in time for the market, 
damages for loss of market may, in the absence of conditions to the contrary, be 
recovered ( The Parana, 2 1‘. D. 118 ; Wilson v. L. <$• Y. lly. BO L. J. C. P. 2B2 ; 
V C. 1$. N. 8. 632 ; Bunn v. Bucks-ill, [1302] 2 K. It. till ; 71 L. .1. K. It. 063). So, if 
samples, useful only for a particular season, arc sent by a carrier who has notice of the 
nature of the goods, he may be liable for the whole value to the sender of such 
samples if by reason of his delay in carrying them they are useless when they are 
delivered (Sehnhe v. (i. K By. (>>., IV Q. it. D. 30 ; 56 !.. J. Q. It. 412).

In estimating damages, circumstances peculiar to the plaintiff, and of which the 
carrier had no notice, or with reference to which he did not contract, cannot be used 
in aggravation; as, for instance, that when the goods did at length arrive at their 
destination the plaintiff's traveller, who would have sol l them, had left, or that a 
special bargain was lost (Great 1 Yestcrn lly. Co. v. llrtlnmynr, L. U. 1 V. P. 32V ; 
Home v. Midland lly. (o„ L. It. 7 G. P. *>38 ; L. It. 8 C. P. 131 ; 42 L. J. G. P. 5V). 
Mere knowledge or notice of the purpose of a sentier of goods will not suffice to render 
a common carrier, who bj his breach of contract defeats that purpose, liable for the 
loss consequent upon the purpose being so defeated. The knowledge must be acquired, 
or the notice given, under such circumstances as to make the fulfilling of the sender's 
purpose a common object of both parties, or to make it a term of the contract that 
the carrier will be liable for such damages if the contract is broken {British 
Columbia Saw Mill Co. v. Ncttlesliip, ante, p. 144 ; Home v. Midland lly. Co., 
supra). Thus, in an action against a railway company for delay in delivering goods, 
a notice given to the company at the time of consigning the goods that the senders 
were under contract to deliver the goods by a certain day, was held insufficient to 
charge the company with the loss of the contract price (Horne v. Midland lly. Co., 
supra).

As to what circumstances are sufficient to constitute a binding notice of the 
social purpose for which the goods arc sent, sec Simpson v. L. <£• A'. IT. lly. Co., 
1 Q. U. D. 274 ; 45 1,. J. Q. 11. 182; and Candy v. Midland lly. Co., 38 L. T. 226; 
and cases cited above.

In an action against a carrier for the loss of goods, the plaintiff is, in general, 
entitled to recover the market value of the goods at the place to which they are 
consigned (Hire v. Uaxcndale, 7 II. & N. 96; 30 L. J. Ex. 371 ; British Columbia 
Co. v. ycttleship, supra ; llodoeanarhi v. Milburn, 18 Q. 11. D. 67, 77, 80; 06 L. J. 
Q. 11. 202). If there is no market for such goods at the place of delivery, the cost
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2. The defendant received the said goods for the purpose and on the 
terms aforesaid, hut did not carry them in time for the said market, 
whereby the plaintiff lost the profit lie would have made hy selling them at 
the said market, and was compelled to sell them at a low price, and lost the 
benefit of the expense he incurred in attending the said market.

Particulars of loss and expenses :—

By a Carrier for Hie < 'arriaye of a ! hirer, mol for Kxpeases occasional hy 
Non-removal thereof icilhin a reasonable Time after Arrival at 
Destination («).

1. By an agreement in writing dated the------------- , 19— [or, made
verbally on the-------------, 19—, or, as the case am y he], it was agreed
between the plaintiffs and the defendant that the plaintiffs should carry 
for the defendant from Doncaster to York a horse, and that the defendant 
should within a reasonable time after its arrival at York take delivery of 
the said horse and pay the plaintiffs their charges for the said carriage 
thereof.

2. The plaintiffs accordingly carried the said horse to York, and gave
to the defendant notice of its arrival there on the------------- 19— [by
letter, dated----- ,or, as the rase may be], but the defendant did not within
a reasonable time take delivery of the said horse and pay the plaintiffs’ 
charges for the carriage thereof, whereupon the plaintiffs, on the said 
default of the defendant, put the said horse at livery, and paid the charges 
for so putting the said horse at livery.

Particulars :—

Ayainsl a Hail tray Company lo recover Uver-charyes exlorletl contrary to 
s. 90 of the Hailtvay Clauses Consoliilation Ad, 1845 (r).

The plaintiff’s claim is for £----- , payable by the defendants to the
plaintiff, being the amount of over-charges paid under compulsion by the

price, together with the cost of carriage and a reasonable allowance for importer's 
profit, would ap|iear to lie a proper measure of «lainages (O'Hanlon v. (1. IT. Hy. Co., 
0 1$. A: S. 4SI ; 31 L. J. Q. 11. 151). Loss of hire of goods sent for hire cannot be 
recovered where the carrier has no notice that they are sent for that purpose (Hale* v. 
L. .<• X IK Hy. Co., 4 11. & S. till ; 32 L. J. Q. It. 292).

(«) Carriers, after n refusal by the consignee of the goods carried, or when delivery 
at the place or to the person named cannot be effected, become “ involuntary bailees'* 
of the goods thus left u|m>u their hands, and arc only bound to act with reasonable care 
and caution with respect to such goods (llrny/i v. L. ,)’• X. IK. H y. Co., L. It. 5 Ex. 51 ; 
39 L. J. Ex. 48; Ckapnuin v. (1. IK Hy. Co., 5 Q. It. D. 278; 49 L. J.Q. 11. 420). If 
under such circumstances it becomes reasonable to incur expenses in taking care of the 
goods, the carrier can, in general, recover such expenses from the person with whom 
the contract of carriage was made [Cargo ex Argo*, L. It. 5 1*. C. 134 ; Cl. X. Hy. 
Co. v. Sœafficld, L. It. 9 Ex. 132 ; 43 L. J. Ex. 89).

(/) A railway company, which is liable by statute to carry for all persons upon
L 2
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plaintiff to the defendants for the carriage of his goods, and extorted from 
the plaintiff by the defendants contrary to s. DO of the Railway Clauses 
Consolidation Act, 184Ô.

Particulars :—

II. Ok Passengers (y).
By a Passenger against a l tail ira g Company for Damages for Personal 

Injuries sustained in a ( Collision : see “ Carrierspost, p. 337.

equal terms (see ante, p. 143), cannot for the same journey charge more for a parcel 
consigned to one person containing several packed parcels belonging to different 
persons, than for a parcel containing similar goods belonging all to one person ; and if 
any overcharge is made and exacted it may be recovered back (Great Western 11 y. Co. 
v. Sutton, L. R. 4 H. L. 226 ; 38 L. J. Ex. 177). It is immaterial that the several 
parcels are addressed to different persons if they are consigned collectively (Harendale 
v. London and South Western lhj. Co., L. R. 1 Ex. 137 ; 35 L. J. Ex. 108). But where 
the several parcels belonging to different persons are not enclose 1 in one package, 
although they are all consigned at one time by and to the same persons, the company 
is justified in charging an increased rate in respect of the increased trouble in weighing, 
entering, and taking care of the different parcels (liaxendale v. Eastern Counties By, 
Co., 4 C. B. N. S. 63 ; 27 L. J. C. V. 137). The company may charge different rates to 
different persons where the services rendered are different (Striek v. Swansea Canal Co., 
16 C. B. N. S. 245 ; 33 L. J. C. V. 240).

(//) Carriers of Passengers.]—Carriers of passengers are not bound to receive as 
passengers persons who offer themselves in an unlit state to be carried, or who are not 
willing to conform to reasonable regulations as to carriage, or who are not ready and 
willing to pay the proper and reasonable fare, or for whom the carrier has not sufficient 
room in his carriage. Carriers of passengers do not insure the safety of passengers 
during the journey, but they undertake, in the absence of any special contract to the 
contrary, that due care shall be used in the conveyance of the passenger (Head head v. 
Midland Hy. Co., L. R. 2 Q. B. 412; 4 Q. B. 37V, 3V3 ; 36 L. J. Q. B. 181 ; 38 L. J. 
Q. B. 169 : Daniel v. Met. Hy. Co., L. R. 5 H. L. 45, 65 ; 40 L. J. C. 1*. 121 ; Cobb v. 
Gt. 11". Hy. Co.t [1894] A. C. 41V; 13 L. J. Q. B. 62V). In the case of a railway 
company contracting to carry a passenger to a place beyond their own line, the 
company undertake that due care shall be used in conveying him so far as regards 
railway management throughout the entire journey, and are, in general, liable upon 
the contract for the negligence, with regard to his conveyance, of the servants of the 
companies employed by them to carry him beyond their own line, as though such 
servants had been their own ((treat Western lly. Co. v. ltlahe, 7 H. k N. 991 ; 31 L. J. 
Ex. 316 ; lluxton v. .V. E. Hy. Co., L. R. 3 Q. B. 54V ; 37 L. J. Q. B. 258 ; Thomas v. 
H hymne y Hy. Co., L. R. 5 Q. B. 226 ; 6 Q. B. 266 ; 3V L. J. Q. B. 141 ; 40 L. J. Q. B. 
8V) ; they are also liable for the defective construction of stations and carriages used 
(EonIkes v. Met. Diet. Hy. Co., 5 C. 1*. 1). 157, 168 ; 49 L J. 0. 1*. 361 ; ami see Head- 
head v. Midland lly. Co., cited supra') ; but they arc not liable for the wrongful acts of 
third parties over whom they have no control (Wright v. Midland lly. Co., L. It. 8 Ex. 
137 ; 42 L. J. Ex. 8V ; Daniel v. Met. lly. Co., L. R. 5 11. L. 45, 65 ; 40 L.J. C. 1\ 121).

A passenger may make a special contract relieving a railway company from any 
liability for negligence in his conveyance, and free passes usually contain a condition 
to that effect (Me Cawley v. Furness lly. Co., L. It. 8 (j. B. 57 ; 42 L.J. Q. B. 4 ; (iallin 
v. L. ff X. 11'. lly. Co., L. It. 10 Q. B. 212 ; 44 L. J. Q. B. 89) ; or the liability may, 
as in the case of workmen’s cheap tickets, be limited to a certain amount. (See Stirling 
v. L. ,$• 8. IK. lly. Co., 12 Times ltep. 69.) But where the workman is an infant, he 
will not be bound by a special condition which is so much to his detriment as to be 
unfair to him (Flower v. L. 4' X. 11". lly. Co., [18V4J 2 t). B. 65 ; 63 L. J. Q. B. 547).
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As in the case of valid special conditions with regard to the conveyance of goods, a 
spécial condition with regard to the conveyance of a passenger is. in general, operative 
throughout the entire journey, even though it is in part to be performed on the line of 
another company employed by the contracting company (Hall v. Xoiih Eastern lly. 
Co., L. It. 10 Q. It. 437 ; 44 L. J. Q. It. 104).

A passenger taking a ticket from one company for a journey extending over the 
lines of other companies contracts with that company which issued the ticket, ami 
cannot sue the others upon the contract, unless lie can show a partnership between the 
company issuing the ticket and the other companies (frill v. JfM 8. S' L. Ry. L. R. 
8 Q. B. 180 ; 42 L. J. Q. B. 89 ; Tuohy v. G. S. $ W. Ry. Co., [1898] Ir. It. 789). But 
as to the liability of such other companies for acts of misfeasance, or breaches of duty, 
ride infra, and see ante, p. 143.

Carriers by land do not warrant that the carriages are “ road-worthy,” and they arc 
not liable to a passenger injured in consequence of a latent defect in the carriage, 
which it was impossible to detect cither during construction or afterwards (Readhead 
v. Midland lly. Co., L. R. 4 Q. B. 379 ; 38 L. J. Q. B. 169). They are, however, liable 
if the defect is one that could, by the exercise of care anti skill, be discovered during 
construction, or is one which could, by the exercise of care ami skill, have been avoided, 
even though the carriage lie made for them by an independent contractor (Francis v. 
Cockrell, L. R. 5 Q. It. 184, 194 ; 6 Q. It. 601, 608, 618 ; 39 L. J. Q. B. 113, 291 ; and 
see Sharp v. Grey,9 Bing. 457, 469). Railway companies arc bound to provide reason
able accommodation for their passengers, including reasonable facilities for entering or 
leaving their trains (Cockle v. L. A S. E. Ry. Co., L. R. 7 C. V. 323 ; 11 ridge» v. Xorth 
London Ry. Co., L. R. 7 H. L. 213 ; 43 L. J. Q. B. 161, ns explained in Jackson v. Met. 
Ry. Co., 3 App. Cas. 193 ; 47 L. J. C. P. 303 ; Robson v. .V. E. Jig. Co., 2 Q. B. D. 85, 
88 ; 4G L. J. B. 50; Wharton v. L. .$• Y. lly. Co., 5 Times Rep. 142).

The action for a breach of duty in carrying a passenger or his luggage, is so far 
independent of contract that the passenger may maintain an action in his own name, 
though another person took ami paid for the ticket for him (Marshall v. York lly. Co., 
cited ante, p. 141 ; Martin v. Great Indian Peninsula lly. Ch., L. R. 3 Ex. 9). See 
further as to parties, ante, p. 140.

A person having taken, and had delivered to him by the railway company, tickets 
for his servants, which lie kept in his own possession, was held entitled to sue the 
company for not conveying his servants, whom the company had refused to carry 
because they could not produce their tickets (denning» v. Great Xorthern lly. Co., 
L. R. 1 Q. B. 7; 36 L.J. Q. B. 18).

A carrier, in the alienee of any special contract as to time, contracts with regard to 
passengers, ns with regard to goods, to carry within a time which is, under all the 
circumstances, reasonable (Hurd v. Great Went cm lly. Co., 19 C. B. N. 8. 310; 34 
L. J. C. P. 204 ; Fitzgerald v. Midland lly. Co., 34 L. T. 771 ; and see note (q), 
ante, p. 143).

In general, railway companies impose special conditions iqton passengers carried by 
them with regard to the times of starting and arrival of trains, and with regard to 
delay. Such conditions bind passengers to whose knowledge they are brought, and 
also, it would seem, passengers who have not become aware of them, if the company 
has done all that reasonably should lie done to make such passengers aware of them, 
and has dealt ns if ami in the belief that they had become aware of them (Le Planche 
v. L.df X. 11'. lly. Co., infra ; Fitzgerald v. Midi md lly. Co., 34 L. T. 771 ; Thompson 
v. Midland lly. Co., 34 L. T. 34 ; Parker v. S. E. lly. Co., 2 C. P. D. 416, 422, 423 ; 
40 L. J. C. P. 708 ; Jlurke v. 8. E. lly. Co., 6 C. P. D. 1 ; 49 L. J. C. P. 107 ; Richard- 
son v. Jlowntree, [1894] A. C. 217 ; 03 L. J. Q. B. 283).

Damages for not carrying a Passenger, or for Delay.]— Loss occasioned to a 
passenger prevented from attending business appointments or engagements by 
unreasonable delay in carrying him to his destination, cannot, in the absence of a 
s|>ccial contract to that effect, be recovered against a carrier, as such damage is too 
remote (Hamlin v. Great Northern Jly. Co., 1 H. Je N. 408 ; 20 L. J. Ex. 20).

If a carrier engages to put a person down at a given place, and docs not put him
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Against a Railway Company for Loss of Passenger's Luggage (2).

1. On the--------------, 10—, the plaintiff became a passenger to he
carried, with his luggage, by the defendants from ------ to ------ by the
defendants’ railway for reward to them.

2. The defendant did not carry the plaintiff’s luggage to------, but lost
it upon the said journey, whereby the plaintiff has suffered damage.

Particulars :—
[Slate con ten Is of luggage, and value of the articles lost.']

down there, hut puts him down somewhere else, such person may, in the absence of 
any special agreement to the contrary, adopt reasonable means of getting to the place 
at which he ought to have been put down, and recover the costs thereof as damages 
against the carrier for his breach of contract ( Le Blanche v. L. S' A’. 11*. Il y. ()>., 1 C. V. I>. 
286, 313 : 4T> L. J. C. 1\ 521 ; It right v. P. ,$• (). Narigation £$»., 2 Com. Cas. 106).

See further, ante, p. 56. and pont, p. 630.
Damages for Personal Injuries.]—In an action by a passenger against a carrier for 

personal injury, the jury in assessing damages arc warranted in taking into considera
tion the pain and personal suffering of the injured passenger, the expense incurred by 
him for medical and other necessary treatment and attendance, and the business loss 
he has sustained, and is likely to sustain, through inability to continue, as he otherwise 
would have done, to attend to his business {Phillip» v. L. S' S. II*. lly. Co., 5 C. 1‘. D. 
280 ; 49 L. J. C. 1\ 233 ; Fuir v. L. S' A*. II*. lly. Co., 21 L. T. 326). But where the 
passenger has, under a policy of insurance against accidents, received a sum of money 
in respect of the accident in question, they arc not entitled to deduct such sum from 
the compensation to lx? awarded to such passenger (Bradburn v. G. 11". lly. Co., L. R. 
10 Ex. 1 : 41 L. .1. Ex. It). As to death caused by negligence, see jm$1, p. 387.

(.*) Carriers arc liable for loss of, or injuries caused to, passengers' luggage, by 
negligence of themselves or their servants, whilst in their charge (('ohm v. S. K. lly. 
Co., 2 Ex. I). 253 ; 46 L. J. Ex. 417 ; G. II*. lly. Co. v. Bunch, 13 App. ('as. 31 ; 57 
L. J. Q. B. 361) ; and in the case of luggage taken by them out of the care and 
control of the passenger they are liable as common carriers in the case of other goods, 
in the absence of any s|XH*ial contract to the contrary (G. II*. lly. Co. v. Bunch, supra ; 
Cohen v. X K. lly. Co., 2 Ex. I>. 253, 259 ; 46 L. ,1. Ex. 417 ; Singer Co. v. L. S' X 11'. 
lly. Co., [1891] 1 Q. B. at p. 837 ; see also Butcher v. L. «V X 11*. lly. (h., 16 C. B. 13 ; 
21 L. ,1. C. P. 137). With regard to luggage placed by a railway company in the same 
carriage with the passenger, at the request, or with the consent of the passenger, the 
company are common carriers, subject to the following modification of the ordinary 
liability of a common carrier, namely, that, in respect of such passenger’s interference 
with their exclusive control of such luggage, the company are not liable for any loss 
or injury occurring during its transit owing to, or caused by the act or default of the 
passenger (G. II*. lly. Co. v. Bunch, xupra).

It would seem that the short period during which a railway porter takes charge of a 
passenger's luggage lx-forc it is put into the train on his arrival, or into a cab on his 
departure, may be regarded as a part of the period of transit, and that the railway 
company is responsible during that period to the same extent as during the rest of the 
journey (//;.).

A passenger by railway who takes merchandise as his personal luggage cannot claim 
in respect of it against the company, unless the company have voluntarily and 
knowingly accepted it as personal luggage, and waived their light to charge for it as 
merchandise, ns, for example, by raising no objection when informed of its nature 
either by the passenger or by its appearance (Cahill v. L. S' N. 11*. By. Co., 13 
C. B. N. 8. 818 ; 31 L. .1. (’. P. 271 ; Great Northern By. Co. v. Shepherd, 8 Ex. 30 ; 
21 L. .1. Ex. 114, 296 ; Belfast, By. Co. v. Key», 9 H. !.. C. 556).
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Chàrtkrparty ; see “ Shipping? post, p. 200.

Company (à).

Claim by a Company under the Companies A c/s, 1802 to 1000, against a 
Shareholder for Allotment Money and Calls (It).

The plaintiffs* claim is for money in which the defendant, as a member 
of the company, is indebted to the plaintiffs (being a company incorporated

“ Personal ” or “ ordinary ” luggage means articles of the kind which passengers 
usually carry as their luggage. (See Iludston v. Midland Ity. Co., L. It. 4 Q. B. 366 ; 
38 L. J. Q. B. 213 ; My f ton v. Midland Ity. Co., 4 H. k N. 613 ; 28 L. J. Ex. 383.) 
Thus a trunk containing six pairs of sheets, six pairs of blankets, and six quilts was 
not considered to be “ ordinary passengers’ luggage ” (Marrow v. G. II'. Ity. Go., L, R. 
6 Q. B. 672 : 40 L. J. Q. B. 300). So, too, a bicycle has been held not to be “ordinary 
luggage ” (Britten v. G. N. Ity. Co.y [1800] 1 Q. B. 243 ; 68 L. J. Q. B. 73).

The carrier is bound to be ready to deliver luggage of which he takes charge to the 
passenger at the end of the journey. As to what is a sufficient delivery, see Patxebeider 
v. Great Western Ity. Co., 3 Ex. 1). 133 ; I/odkinson v. L. «$* -V. IP. Ity. Co., 14 Q. B. 1). 
228 ; It i chard* v. L. It. ,$• S. C. Ity. (\t„ 7 C. B. 830, 860 ; 18 L. J. C. P. 231 ; and see 
Red field on Carriers, at p. 61.

See as to parties, ante, p. 140.
(//) Public companies and other corporations aggregate, whether incorporated by 

charter, or by Act of Parliament, or by statutory registration, sue and arc sued by 
their corporate name. When corporations have l>een once mentioned by their name 
in the title of the pleadings, they may be styled “ the plaintiffs” or “the defendants” 
throughout the body thereof. As to companies incorporated by royal charter, see 
Bindley on Companies, 6th ed., p. 3 ; 2 Blackst. Comm., p. 472. As to banking companies 
formed by letters patent under 7 Geo. 4, c. 46, see “ Banker*," ante, p. 93.

Ordinary joint stock companies are in general regulated by the Companies Act, 1862 
(23 & 26 Viet. c. 89). as amended and supplemented by the Companies Act, 1867 (30 Sc 31 
Viet. c. 131), and subsequent statutes.

Companies incorporated by registration under the Companies Act, 1862, or to which 
that Act applies, sue and arc sued by their registered name. (See s. 18 of the Act of 
1862.) Where a company is formed on the principle of limited liability, the word 
“ Limited ” must be added as the last word in its name (Companies Act, 1862, ss. 8, 9). 
A limited company has power with the approval of the Court to reduce its capital, and 
in that case mu? t, during such period, if any, as shall be fixed by the Court, add to its 
name, as part thereof, the words “and reduced” (Companies Act, 1867, ss. 9, 10, 15 ; 
Companies Act, 1877, ss. 3, 4).

On a winding up by the Court, the liquidator may, with the sanction either of the 
Court or of the committee of inspection, bring or defend any action in the name and 
on behalf of the company (Companies (Winding-up) Act, 1890, s. 12 (1)). On a 
voluntary winding up, under the Companies Act, 1862, the liquidator has the same 
power without obtaining any such sanction (Companies Act, 1862, s. 133 (7)).

The property of a company registered under the Companies Act, 1862, docs not vest 
in the liquidator during a winding up, and actions, when brought or continued during 
the winding up, arc commenced or continued by and against the company in its 
corporate name (i b., ss. 94, 95, 195, 196) and not in the name of the liquidator.

As to unregistered companies, see lb., s. 203.
(6) Several of the Acts relating to companies contain provisions for simplifying the 

pleadings and proofs in actions against shareholders for calls, and it appears that,
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under the Companies Acts, 1802 to 1000) for allotment money of------per
sliare on ------shares in the company allotted to the defendant, as such

milt at It unit tin ilii, the provisions of those Acts as to pleadings arc now in substance 
applicable to statements of claim. (See Mullet v. 11a nig, 18 Q. 1$. D. 803, 310.)

With respect to companies registered under the Companies Act, 18C2, it is enacted 
by s. 70 of that Act that41 In any action or suit brought by the company nguinst any 
mem lier to recover any call or other moneys due from such member in his character of 
member, it shall not be necessary to set forth the special matter, but it shall be sufficient 
to allege that the defendant isa member of thecompany, and is indebted to the company 
in respect of a call made or other moneys due, whereby an action or suit hath accrued 
to the company."

If interest on allotment moneys or calls is sought to be recovered under a specially 
indorsed statement of claim, the express or implied contract under which it became 
payable must be shown in the indorsement (Cold Ore» Co. v. Parr, [1892] 2 Q. B. 14 ; 
«11a J. Q. B. f»22).

To establish a priant facie case in act ions for calls by such last-mentioned companies, 
it is, generally, only necessary to prove that the calls sued for were made, that the 
defendant was then a shareholder, that he had due notice of the making of the calls, 
and that the time appointed for their payment elapsed before action.

By s. 1C of the Companies Act, 1802, all moneys payable by a mendier to a company 
in pursuance of the regulations of the company, a phrase which includes calls, are to 
lie deemed to be a debt in the nature of a specialty debt ; and s. 75 contains a like 
enactment as to the liability of contributories on a winding up.

With respect to companies formed by an Act of Parliament incorporating the pro
visions of the Companies Clauses Consolidation Act, 1845 (8 & 9 Viet. c. 16), it is provided 
by s. 26, that “ in any action or suit to be brought by the company against any share
holder to recover any money due for any call, it shall not be necessary to set forth the 
special matter, but it shall lie sufficient for the company to declare that the defendant 
is the holder of one share or more in the company (stating the number of shares), and 
is indebted to the company in the sum of money to which the calls in arrear shall 
amount in respect of one coll or more upon one share or more (stating the number and 
amount of each of such calls), whereby an action hath accrued to the company by 
virtue of this and the special Act." Before the Judicature Act, it was held that the 
statutory form must, if adopted, be strictly followed (Moore v. Metropolitan Sewage 
Co., 3 Ex. 333), and that it ought to be adopted in all cases to which it was applicable 
( Wolrerhampton Waterworks Co. v. JIawkcsford, fi C. B. N. S. 836 ; 7 lb. 795 ; 11 lb. 
456 ; IIV/aw v. Birkenhead llg. Co., 6 Ex. 624). As the action in this form charged 
the defendant only upon his liability as a shareholder, it was held that it was necessary 
to insert the averment that he is a shareholder ( Wolrerhampton Waterworks Co. v. 
Jfawkesford, supra). That averment meant that he was a shareholder at the time the 
call was made (Belfast llg. Co. v. Strange, 1 Ex. 739) ; and therefore the form was not 
applicable to the executor of a deceased shareholder who had died after the calls were 
made (Birkenhead, Jfe. llg. Co. v. Cotrxworth, 5 Ex. 226), and in such case it was 
necessary that the averments should be framed according to the facts. Under this 
Act a call may be made payable by instalments (North Western llg. Co. v. MlMichael, 
6 Ex. 273; Jtirkeahead, ,{r. llg. Co. v. Webster, 6 Ex. 277 ; Ambergate llg. Co. v. 
At ml iffe, 6 Ex. «29 ; 39 L. J. Ex. 234) ; but it was held that the instalments could 
not be sued for in the statutory form until all the instalments were due and payable 
(//>. ; Ambergate llg. Co. v. Coulthard, 5 Ex. 459).

With respect to unincorporated cost-book mining companies within the Stannaries 
Act, 1869 (32 k 33 Viet. c. 19), it is enacted by s. 13 of that Act that it shall be lawful 
for the company to sue its shareholders for calls in any Court of law having competent 
jurisdiction, in the name of the purser for the time being of the company ns nominal 
plaintiff for the company, to recover the amount of the call due,together with interest 
and the costs of suit. This section is not repealed by the Stannaries Court (Abolition)



COMPANY. 153

member, at his request, and for — calls of £-----  each upon shares in
the company of which the defendant is a holder, whereby an action has 
accrued to the plaintiffs.

Particulars :—
£ x. d.

lit—,------------ . Allotment of ------  shares to the
defendant at £----- per share...

lit—,------------ . (1st) Call at £------ per share ...
111—,------------ . (2nd) Call at £------ per share ...

Amount due.................................
(It. 8. C., 1883, Ap/i. C'., Sect. IV., Ko. il.)

Ity a Company formed by an Art of Parliament incor/wrating the Provisions 
of the Companies Clauses Consolidation Act, 1845, against a Share
holder for a Call (6).

The plaintiffs’ claim is for money in which the defendant, as a share
holder of the company, is indebted to the plaintiffs, who arc a company
incorporated by the------ Act, 18— [or, specify the Act by the year and
chapter], for a call of £------ per share, payable on the--------------, 19—,
upon------ shares in the company of which the defendant is the holder

Act, 18% (.V.) k (iO Viet. c. 48), which transfers the jurisdiction of the Court of the 
Vice-Warden to certain county courts ; though in such county courts pursers’ suits are 
now- abolished, and calls must there be sued for in the name of the company itself, 
and not in that of the purser. (See w County Court, Stannaries Jurisdiction Boles," 
1897, r. 0 ; W. N. 1897, p. 61.)

Under ordinary circumstances, and in the absence of some special provision to the 
contrary in the Act or articles of association constituting or regulating the company, 
the person liable to pay a call is the person who was the holder of the shares at the 
time the call was made, and. in the case of a registered transfer of the shares after the 
making of the call, but before it has Ix-comc payable, it seems that the transferor, ami 
not the transferee, is the person prisai faeie liable. See as to companies under the 
Companies Clauses Consolidation Act, 1815, a. 27 of that Act, supra ; Belfast By. Co. 
v. Strange, 1 Ex. 729 : l.indlvy on Companies, tith cl., p. 599 : and as to companies 
under the Companies Act, 18(12, see s. 70 of that Act, supra, and Table A. art. 1 (though 
see also art. (1), and Lindlcy on Companies (/!,),

Unincorporated companies, in the absence of special statutory authority, have no 
power to sue shareholders for calls in the name of an officer of the company, and 
must, in general, sue and be sued like ordinary partners. (Sec H y hart v. Parker, 
4 C. It. N. S. 209 ; 27 L. .1. C. P. 120; and see tira y v. Pearson, L. R. 5 C. P. 508 ; 
Kraus v. Hooper, 1 Q, R. 1). 45; 45 L. J. Q. It. 206.) But it would seem that where the 
parties thus to be sued would be very numerous or difficult to ascertain and serve with 
process, or where for any reason justice could not otherwise be done, a certain number 
of them fairly representative of the company might be sued or sue on behalf of them
selves and t he other members of the company ns representing the company. (See 
Taft Yale By. Co. v. Amalgamated By. Serrants, [1901] A. C. 426, 438, 443 ; 70 L. J. 
K. B. 90S ; Meuse v. Maltby, 2 8w. 277, 283.)

(8) See the preceding note.
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[and for interest upon the amount of the said call from the said------------ ,
lit—], whereby an action has accrued to the plaintiffs by virtue of the said 
Act and of the Companies Clauses Consolidation Act, 1845.

Particulars :—
Amount due in respect of call, made on the ------

------, lit—, of .£------per share on-------shares........  £

The like b// a Company for Allotment Money (c).
The claim of the plaintiff company is for money by the defen

dant, ns a shareholder of the company, to the company for allotment money 
on shares in the company allotted to the defendant at his request in writing 
dated------------ , 19—.

Particulars :—
£ s. il.

The shares were 20 shares of £10 each, payable £5 on 
allotment and the residue by instalments of £1 as
called up.

----- ,19—. 20 shares allotted.................................. 100 0 0

Amount due ...............................£100 0 0

Ayainst n Com/inny limin' e. 05 of llie Com/mnies Clauses Consolidation Art, 
1845, for Co six unit Expenses incurred in obtain iny the Company's 
special Act (d).

1. The plaintiff claims against the defendants, who arc a company incor
porated by and under the-------------Act [state the company's special Act],

(/•) The applicant for shares is ljouml by his offer to accept the shares and pay the 
allotment money on them, if an allotment is duly made in accordance with such offer, 
ami «lue notice of allotment is properly posted to him, even though such notice does not 
actually reach him (ffarri*'* ('axe, I,. j{. 7 t'h. *>87 : 41 L. J. t'h. 021 : Jttrk'x Caxe, 
L. K it t'h. 81*2 ; 48 L. J. Cli. *>31 ; llovxehvUl In*. Co. v. (front, 4 Ex. D. 210; 48 
L. J. Ex. Ô77).

(</) By the Companies Clauses Consolidation Act, 1H4*> (8 Viet. c. 10), s. OS, it is en
acted, ‘'that all the money raiseil by the company—whether by subscription of the 
shareholders, or by loan, or otherwise—shall be applied, firstly, in paying the costs and 
expenses incurred in obtaining the special Act, ami all expenses incident thereto ; and, 
secondly, in carrying the purposes of the company into execution.”

This section, as also the similar sections in other Acts relating to particular com
panies, creates a debt entitling promoters, that is. the persons engaged in getting up the 
bill, ami who have no paymaster to look to but the company, to payment out of the 
moneys raiseil by the company ( Wyatt v. Met. Hoard oj Work*, 11 C. B. N. S. 744 ; 
31 L. .1. C. V. 217 ; In rr Skrynrx* Tramway* Co., 41 Ch. I). 21 "> ; *>8 L. J. Ch. 737 ; 
and sec Mann v. Edinburyh Tramway* Co., [ 18V3] A. C. <*>!*). Where the promoters hail 
employed a parliamentary agent to obtain the Act, which contained a similar clause,it 
was held that the agent must sue his employers, and that the promoters only, ami not 
the agent, could recover under the clause (76.).

55

4
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which Act incorporates s. 05 of the Companies Clauses Consolidation Act, 
1845, for money payable by the defendants to the plaintiff for work done 
and money paid by the plaintiff in and about obtaining the said Act.

2. The defendants have raised moneys sufficient to satisfy and applicable 
to the satisfaction of the plaintiff’s claim, which is within and under the 
said s. C6 of the Companies Clauses Consolidation Act, 1845.

Particulars :—

By the Assiynee of a Debt assiyaed by a Liquidator appointed under the 
(Companies (Winding-up) Act, 1800(f).

1. The------Company, Limited, which was a company registered under
the Companies Act, 1802, sold and delivered to the defendant------tons of
iron at £----- per ton, payable on delivery [or, w> the case nuuj be\

2. Afterwards, and whilst the price of the said goods was owing to the 
said company by the defendant, the said company was being wound up by 
the Court under the provisions of the Companies Acts, 1802 to 1!I0<), and 
the liquidator appointed in the winding-up by a contract in writing dated
the-------------, 10—, of which the defendant had notice in writing by a
letter dated the------------- , 10—, sold and assigned the said debt to the
plaintiff.

8. The said debt is still unpaid.
Particulars :— £ s. d.

19—,------------ . To------ tons of iron at £-------
per ton...............................................................

Claim by a Director for his Fees(f).
The plaintiff’s claim is for £------for director’s fees earned by the plaintiff

for work done and services rendered by the plaintiff to and for and at the

Money agreed to be pant by promoters of a railway company to a landowner for 
supporting their bill is not within s. fié (supra) (/.hr/ of 8hmeshnry v. Xarth Stafford
shire It;/, f'o., L. U. 1 Eip Ô93 ; 32 L. J. Ch. lf>6). Except in cases falling within the 
altove or other similar enactments, preliminary ex]tensea incurred in the formation of 
a company are not, in general, recoverable against the company, a contract made on 
Itehalf of an intended company being legally incapable of ratification by the company 
when subsequently formed. (See post, p. (133.)

(e) The liquidator in a winding-up may assign things in action belonging to the 
company which is licing wound up. and the assignee may bring or defend actions 
relating thereto in his own name (Companies (Winding-up) Act, 18U0, s. 12 (2) ; 
Companies Act. 1S<12, ss. lié, lô7 ; nnd ns to voluntary winding-up, see 8. 133 ; and see 
ante, pp. 87, 151).

" here the winding-up is under an onlcr of the Court, the liquidator, if other than 
the official receiver, is to be called 11 liquidator," and not 11 official liquidator ” 
(Companies (Winding-up) Act, 1 Stilt, s. 4(3)).

CO A contract by a company to remunerate or pay fees to Its directors for their 
services cannot be implied front the mere fact of their npiiointment, and of their
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request of, the defendant company, as a director thereof, on and between
the------------- , 19—, and the------------- , 19—, and which by Article-----
of the defendant company's Articles of Association [and a resolution of 
the directors dated the-------------, 19—] were fixed at £------per annum.

Particulars :—

Amount due for fees earned 
I between these dates................... £

Claim fur Amount awarded on an Airaril under the Land» Clause» 
Consolidation Act, 1845 (iy).

The plaintiff’s claim is for £------, the amount awarded by E. F. by his
award in writing dated the------------- , 19—, made pursuant to a submis
sion in writing dated the------------- , 19—, to be paid by the defendant
company to the plaintiff as compensation for land taken compulsorily 
under the Lands Clauses Consolidation Act, 181.I.

Particulars :—
19—,------------ . Amount awarded ............................ £

Conditions Precedent (A).

having done work for the company in that capacity, nor can ihc directors in the 
absence of a contract to that effect maintain an action for their fees or remuneration 
(l)unston v. Imperial Gas Co., 3 B. & Ad. 12.1 ; and see Inman v. Aekroyd, [1901] 1 
Q. B. at p. 015 ; 70 L. J. Q. B. 4.10). Articles of Association or resolutions of a com
pany to the effect that its directors arc to he paid certain fees are not contracts with 
the company on which the directors can sue (Du nut on v. Imperial (Ian Co. (supra); 
Eley v. Positive Life Assurance Co., 1 Ex. 1). 20,88; It rote nr v. La Trinidad, 97 Oh. l>. 
1, 13,14; 57 L. J. Ch. 292) ; but where the Articles of Association purport to give 
certain fees to a director, and he acts accordingly as director, then, if nothing appears 
to the contrary to show that there was in fact no agreement, a contract may be implied 
with the company entitling him to the fees (Sal/on v. New Deeiton Cycle Co., [1899] 
1 Ch. 775 ; 08 L. J. Ch. 034 ; and see Xtll v. Atlanta Gold Mines, 11 Times Hep. 407). 
As to travelling expenses, see Young v. Xarul, etc. Society, [190.1] 1 K. B. 087 ; 74 
L. J. K. B. 302.

(g) The ordinary mode of enforcing an award under the Lands Clauses Consolidation 
Act, 181.1, is by action. Before the action is commenced the plaintiff should tender 
a conveyance of the land (Ahit London Union v. Metropolitan 11 y. Co., L. R. 4 Ex. 309). 
The award of the arbitrator is conclusive ns to the amount of compensation but not 
as to the right which may be contested in the action (Heel,-eft v. Midland lly. Co., 
L. R. 1 Ch. 241). This applies also to the verdict of a jury (It. v. L. ,<• .V. 1C. Ily. Co., 
3 El. & Bl. 443 ; Head v. Victoria Station Co., 1 II. A C. 820; 32 L. J. Ex. 167; 
Ilarher v. Xottingham, etc. lly. Co., 1.1 C. B. N. S. 726 ; 33 L. J. C. 1'. 193). See post, 
pp. 343. 344.

(//) As to what are conditions precedent to rights of action on contracts, see the 
notes to Pordage v. Cole, 1 Wms. Saund., 1871 ed., .148 ; Porters x. Opio, 2 Ih. 742, and 
Cutter v. Powell, 2 Sm. L. C., 11 th ed., p. 1 ; Leake on Contracts, 4th ed., pp. 444 et set/.

The C. L. 1'. Act, 1882, by s. .17 modified the earlier practice requiring the pleader to 
allege expressly the performance or fulfilment of each necessary condition precedent 
to the rights claimed, by enabling him to make use of a general averment of the
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Averment thaï Performante of a condition Precedent teas excusai by the 
Defendant (i).

The defendant exeused and discharged the plaintiff from paying or
tendering the said £------[or as the rase may he, statiny the condition or
conditions excused] by------ [here state fatly the time and mode of the
discharge].

A tike Form, alleging Prevention of Performance by a Breach of the Contract 
on the yart of the Defendant («").

The plaintiff was prevented from performing the said agreement on his 
part in respect of [state what] by the defendant’s breaking the said 
agreement by------[here state how the defendant prevented the performance].

A like Form, alleging that the defemtanl disabled himself from performing 
the Contract (i).

The defendant absolutely disabled himself from performing the said 
contract on his part, and thereby waived and excused the performance by 
the plaintiff of all conditions precedent on his part to be performed. 

Particulars :—

performance or fulfilment of such conditions. For this purpose, the form in use was 
“ nil conditions were performed, and all things happened, and all times elapsed 
necessary to entitle the plaintiff to have the said promise [or, agreement, or, covenant] 
performed by the defendant, and to maintain this action for the breach thereof herein
after alleged “ (adding, in some cases, where there were also negative conditions, a 
further averment to the effect that “ nothing happened to disentitle the plaintiff from 
having such performance or from maintaining this action ”).

Now, by Ord. XIX., r. 14, it is provided that “any condition precedent, the 
performance or occurrence of which is intended to be contested, shall be distinctly 
specified in his pleading by the plaintiff or defendant (as the case may be) ; and, 
subject thereto, an averment of the performance or occurrence of all conditions 
precedent necessary for the case of the plaintiff or defendant shall be implied in his 
pleading.” The effect of this rule is to obviate the necessity for any general allegation 
of performance or fulfilment of conditions precedent, and to throw on the opposite 
party the burden of objecting to any failure of the right claimed by reason of 
non-performance or non-fulfilment of any such condition.

Notwithstanding the above rule, it is often convenient to allege the performance or 
fulfilment of some one or more of the conditions precedent to the right relied upon.

(0 Where a condition has not been fulfilled, but the performance of it has been 
excused or discharged, the fact that it has been so excused or discharged should, 
strictly speaking, be stated in the statement of claim, as owing to the implied aver
ment of its performance the averment in the reply of its non-performance with the 
excuse for it would be a departure. (See Ord. XIX., r. 10.) This was the rule before 
the (’. L. P. Act, 1H52 (Co. Lit. 304, a; Cort v. Amber gate It;/. Co,, 17 (j. 13. 127 ; 20 
L. J. Q. 13. 400 ; 24 L. J. Q. 13. 400) ; and Ord. XIX., r. 10, cited poxt, p. f>47, makes 
it still necessary in some cases. In practice, however, the pleader frequently waits to 
see whether the defendant sets up the non-performance in the defence, and if he does 
so, pleads the excuse in reply.
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S/mifir Averment that a partir alar Coiulilion Preeeilenl Iuis been fulfilled : 
see It. S. 188:i, V., Sect. V., No. 10, cited “ Marriaye,"
post, p. 844.

Copyhold.

Claim fur Fines.
The plaintiff's claim is for £------ payable by the defendant to the

plaintiff for fines payable by the defendant as tenant of customary tene
ments of the manor of------to the plaintiff as lord of the said manor for
the admission of the defendant into the said tenements.

Particulars :—

Corporation (k).

Claims by or ayainsl an Iiuor/iorated Company (k) : 
p. 151.

see. “ ( 1ompanyante,

If the promiaer disables himself from performing the contract ou his part, he thereby 
waives or excuses the performance of future conditions precedent to his liability (Font 
v. Till y. II It. ic C. 325 : Cuises v. Smith, 15 M. .V W. 1HU ; Short v. .Shine, 8 Q. B. 358 ; 
L»relink v. Frankly it, 8 Q. It. 371 ; Synye v. Synye, [1881] 1 l). U. till!, 171 ; Bradley v. 
Benjamin, 46 L. J. tj. B. 580). The mode by which the promiser has disabled himself 
should be stated.

It is in general a sufficient excuse for non-performance of a condition precedent that 
the performance was prevented by the breach of contract or wrongful act of the 
promisee. (See Com. Dig. Condition L. ; Hubert* v. Dur y Commissioners, L. R. 5C. 1\ 
310, 326 ; 30 L. J. C. 1*. 120.)

An absolute refusal to perform an agreement, or an absolute repudiation of it, com
municated to the opposite party, is a waiver and excuse of the performance by him of 
future conditions precedent (see Ripley v. M‘Clare, I Ex. 34'» ; Curt v. Ahi be ry ate Ry. 
Co., 17 Q. 11. 1). 127 ; 20 L. J. (J. II. 460 ; Dank of C/iini v. American Trading Co., 
[1X04] A. C. 266, and the cases below cited), and, if accepted as a termination of the 
agreement, gives to the opposite party, in general, an immediate right of action, even 
though the time for performance by the promiser has not arrived (Front v. Knight, L.R. 
7 Ex. Ill ; 41 L. J. Ex. 70, cited “ Marriage” pout, p. 21.'» ; H oc tinter v. De la Tour, 
2 E. lV 11. 678 ; 22 L. .1. (j. It. 4.'».'», cited “ Monter and Serrant,” port, p. 248 ; Michael
v. Hart, [1002] 1 K. II. 482, 400 ; 71 L. J. K. 1». 26.» .Affd. in 11. L. 80 L. T. 422 ;
Cornwall v. J lemon, [1000] 2 Ch. 208, 300 ; 60 L. J. Ch. 581, .*>83 ; Otjdem v. Arison, 
[100.'»] A. C. 1O0 ; 74 L. J. K. 1$. 433 ; and see “ Rescission," post, p. 756).

(A) For the mode in which corporations aggregate sue and are sued, see “ Company," 
ante, p. 151.

In the case of an English corporation duly constituted, it is not requisite that there 
should be any express statement of the fact of its incorporation (see Woolf v. City 
Steamboat Co., 7 C. It. 103), except in cases where the mode of incorporation is
material. (See R. S. C., 1883, App. C., Sect. IV., Form No. 0, cited “ Company," ante,
p. 151.) If, however, the corporation is a foreign or colonial one, it is usual and 
proper that the fact of its incorporation should appear in the pleading.

Corporations Sole.] —Where a corporation sole has a name of dignity, he should sue 
and be sued in that name, his own Christian name being prefixed to his name of office,
as for instance, “ John, Lord Bishop of------.” (See “ A’ames of the Forties,” ante,
p. 43.) In other casts, even in actions brought by or against him in his corporate
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Chtim h;/ a Municipal Cor/million (/).
Between the Mayor, Aldermen, and Burgesses of the

Borough of M------ [«/•, the Mayor, Aldermen,
and Citizens of the City of M------, ns the rase
mill/ 6e]................................................................... Plaintiffs,

and
John Smith ............................................................ Defendant.

Statement of Claim.
The plaintiffs' cla'm is, &c., or, The plaintiffs claim, &e. [proceeil to 

stale the cause of action, giving particulars where neressanj].

By a County Council (w).
Between the County Council of [Monmouthshire] ........... Plaintiffs,

and
John Smith ............................................................ Defendant.

Statement of Claim.
[See the /ireceiliny Form.']

Against a HuntI District Council (a).
Between John Smith ............................................................ Plaintiff,

and
The Rural District Council of M........ ............... Defendants.

Statement of Claim.
[See the preceding Form.]

capacity, lie sues and is sued in his individual name (sec lb. ; and 2 Inst. 666) ; but 
where he sues in his corporate capacity, his name of otliee should be added alter his 
own Christian and surname. (See Grant on Corporations, p. 636.)

(/) Municipal corporations are now regulated by the Municipal Corporations Act, 
1882 (45 4:16 Viet. c. 50), which has consolidated the general statute law relating to 
such corporations. By sect. 8 of that Act, the proper style of the municipal corporation
of a borough is “ the mayor, aldermen and burgesses of the borough of----- ; ” aud the
proper style of the municipal corporation of a city is, “ the mayor, aldermen and 
citizens of the city of----- .”

(w) County councils were established by the Local Government Act, 1888 (51 & 52 
Viet. c. 41). By s. 7'J (I) of that Act, “ the council of each county shall be a body 
corporate by the name of the county council, with the addition of the name of the 
administrative county, and shall have perpetual succession aud a common seal.” By 
s. 64 (1), all county property held by county justices, &c., for the public purposes of 
the county was (with certain exceptions therein specified) transferred to aud vested 
in the council of the county, subject to all debts aud liabilities affecting the same.

(m) By the Local Government Act, 18U4 (56 A: 57 Viet. c. 73), a district council is
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A gamut a Board of Guardians of t/ir Poor of a Union (o).

Between John Smith ............................................................ Plaintiff,
and

The Guardians of the Poor of the------Union in
the County of....... ............................................. Defendants.

Statement of Claim.
[State the cause of action in the ordinary manner, as, for instance, The 

plaintiff's claim is for money payable by the defendants to the plaintiff for 
the price of goods sold and delivered to the defendants.]

Particulars :—

created for every rural sanitary district (see s. 21), and is incori>orated by the name of 
the district council with the addition of the name of the di.-trict, and has perpetual 
succession and a common seal. (See s. 24 (7).)

All urban sanitary authorities arc to l#c called urban district councils, except that 
the style or title of corporations and councils of boroughs is not to be altered. (See
•. ID

All urban sanitary authorities, not otherwise incorporated, were incorporated by 
s. 7 of the l’ublic Health Act, 1875, with perpetual succession and a common seal, and 
that section is not affected by the Iax'uI Government Act, 18V4, consequently all urban 
district councils arc bodies cor|H>rnte.

My the Local Government Act, 18V4, s. 3 (II), every parish council shall be a body 
corporate, by the name of the parish council with the addition of the name of the 
|«uish, and have perpetual succession ; but, instead of a common seal being granted, 
it is enacted that in cases where an instrument under seal is required, it may be under 
the hands and seals of the chairman presiding at the meeting, and two other members 
of the council.

In those smaller rund parishes which have not a parish council, the chairman of the 
parish meeting and the overseers are a body corporate, by the name of the chairman 
and overseers of the parish, with }>erpctual succession, and. if an instrument under 
seal is required, it may l»c under the hands and seals of such chairman and overseers 
(s. Ill (»'•)). A parish council has no |*owcr to bring an action on behalf of the 
inhabitants of the parish (Stoke Parish Council v. Prive, [ 18VV] 2 Ch. 277 ; 68 L. J. 
Ch. 447).

(o) By 5 k 6 Will. 4. c. tilt. s. 7, the guardians of the poor of every union and of 
every parish placed under the control of a board of guardians shall be for all the pur
poses of that Act a corporation by the name of ‘‘the guardians of the poor of the-----
union (or of the parish of ----- ), in the county of ----- ” ; and they are thereby
empowered to take and hold buildings, lands, or hereditaments, goods, effects, or other 
property, and may use a common seal, and are further empowered by that name to 
bring actions and to sue and lie sued, and to take or resist all other proceedings in 
relation to any such pro|icrty, or any 1 fonds, contracts, securities, or instruments 
given to them in virtue of their office; and it is enacted that in every such action 
relating to any such property, it shall be sufficient to state the pro|fcrty to be that of
the guardians of the---- union or of the parish of ------ . And by the 5 k 6 Viet.
c. 57, s. 16, it is enacted that every such board of guardians may in all cases sue and 
be sued in their certiorate name. (See, further, as to the constitution of boards of 
guardians, the Local Government Act, 18114, Part 11.)

Notwithstanding the general rule requiring the contracts of corporations aggregate 
to be under seal (see “ Cor/ntration,” /nut, p. 648), the guardians of a union arc liable 
to be sued for the price of goods which have been supplied for the necessary use of 
their workhouse under an agreement not under seal (Aicltulson v. Pradjielil Union,
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By a Foreign Corporation (p).

Between The Société Générale (le Lyons [or, the
Société d’Acclimatation] ........................... Plaintiff,

and
John Joncs .................................................... Defendant.

Statement of Claim.
1. The plaintiffs are a company [or, an association, or, a Ixxly of 

persons] duly constituted and incorporated in the republic of France, and 
are entitled and empowered by the law of the said republic [to make the 
contract hereinafter mentioned and] to sue and be sued by their name 
above-mentioned.

2. The plaintiffs’ claim is, &c., or, The plaintiffs claim, &c. [state the 
cause of action'].

Counsel (q).

L. R. 1 (j. B. 020 ; 35 L. J. Q. B. 176, a case approved in Lawford v. Billerica y 
Cou nr it, [1903] 1 K. B. 772 ; 72 L. J. K. B. 654). But the appointment by guardians 
of a clerk to the master of a workhouse was held not to fall within the exceptions to 
the rule {Auntin v. Guardian* of Bethnal Green, L. R. V ('. V. 91). A school board 
could validly contract for the payment of its architect or other officers by a duly signed 
minute, and such contract need not have been under seal. (See Scott v. Clifton School 
Board, 14 Q. B. D. 500.)

00 A foreign corporation duly created according to the laws of a foreign state 
rccoguisei 1 by his Majesty, may sue and be sued by its corporate name in the English 
Courts ; but the fact of its incorporation according to the law of the foreign state must 
be proved, unless admitted (National Bank of St. Charles v. De Bernales, 1 C. k P. 
669 ; General Steam Navigation Co. v. G ni lion, 11 M. k W. 877 ; Bank of Scotland v. 
Ker, 8 Sim. 246).

A colonial corporation is regarded as a foreign one, and a liability which, by a 
foreign or colonial statute, is declared to be a specialty debt, is regarded in this 
country as a debt by simple contract only (Welland Rail. Co. v. Blake, 6 H. k N. 410 ; 
80 L.J. Kx. 161).

A foreign trading corporation may sue in this country in a name only acquired by 
reputation (Dutch West India Co. v. Van Moses, 1 titra. 612 ; Ile urique; v. Dutch 
West India Co., 2 Ld. Ray. 1532).

Where notice of a writ has been served by leave out of the jurisdiction (as to which, 
see Ord. XI.), the objection that the cause of action is not one in which such leave 
could properly have been given, cannot be pleaded as a defence, though it would bo 
ground for an application to set aside the writ (I*reston v. La mod, 1 Ex. D. 361 ; 45 
L. J. Ex. 797).

As to actions by or against foreign sovereigns or states, see King of Greece v. Wright, 
6 Bowl. 12 ; United States of America v. Wagner, L. U. 2 Ch. 582 ; 36 L. J. Ch. 624 ; 
Republic of Costa Rica v. Erlanger, 1 Ch. D. 171 ; Ttoycross v. Dreyfus, 5 Ch. I). 605 ; 
46 L. J. Ch. 610 ; Va vasseur v. A rupp, 9 Ch. D. 351 ; Strousberg ▼. Republic of Costa 
Rtco. 44 L. T. 199 : 19 W. It. IIS ; The Nnrhatth, 1" P. 1». IS ! RepuMic of Peru v. 
Dreyfus, 38 Ch. 1). 348 ; Mighell v. Sultan of More, [1894] 1 Q. B. 149 ; 63 L. J. 
Q. B. 693 ; South African Republic v. La Compagnie France Beige, [1898] 1 Ch. 190 ; 
1 Smith L. C., 11th ed., 643.

(g) A barrister cannot bring an action for fees for professional services, or upon a
B.L M
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County Council. See “ Cor/wralion," uni», p. I.j9.

Covenant. See “ Agreements," unie, p. 81.

Crops.

Claim for Crops sold (r).
The plaintiff's claim is for the price of crops bargained and sold by the

plaintiff to the defendant on the-------------, 19—, by contract contained
in letters dated the------------ and--------------, 19—.

Particulars :—
£ s. d.

----- , 19—. ------acres of growing wheat at------ [describe
where'], at £----- per acre .........................

Amount due.......£

By an Ouhjoing Tenant against the Landlord for Tillages, <(r., arrording to 
l/ie Custom of the Country (.<).

The plaintiff’s claim is, as outgoing tenant of certain lands known as 
------ Farm, in the parish of------, in the county of------, which were

contract the consideration of which is professional services, or on an account stated in 
respect of them (Kennedy v. ]frown, 13 C. B. N. 8. G77 ; 32 L. J. C. 1\ 137 ; Mostyn 
v. Mostyn, L. II. f» Ch. 457 ; 39 L. J. Ch. 780 ; Rohertson v. Macdonogh, 6 L. It. Ir. 433 ; 
R. v. Douter, 9 App. Cas. 745 ; 53 L. J. P. C. 86). He may, however, sue on a contract 
for remuneration for services which are unconnected with his professional character. 
(See Addison en Contracts, 9th cd., p. 800.) Thus, where a barrister had been employed 
as returning officer in an election of guardians for a union, under an express contract 
for remuneration, he was held entitled to recover (Egan v. Kensington Union, 3 Q. B. 
935). But it seems open to question whether he can sue for any remuneration in 
respect of services as an arbitrator (see Veitch v. Russell, 3 Q. B. 928, 936 ; Crumpton v. 
Ridley, 20 Q. B. D. 48). The relation of client or solicitor and counsel is such as to 
render them incapable of entering into binding contracts of hiring and service con
cerning advocacy in litigation, and the client or solicitor cannot sue the counsel for 
non-performance of such a contract. (See per Erie, C.J., in Kennedy v. Drawn, supra ; 
Robertson v. Macdonogh, supra; In re Le Drasseur, [1896] 2 Ch. 487, 496 ; 65 
L. J. Ch. 763.)

(/•) As to the cases in which sales of growing crops are of an interest in land within 
s. 4 of the Statute of Frauds, or of goods within s. 4 of the Sale of Goods Act, 1893, 
see Leake on Contracts, 4th cd., 166, 172, and post, pp. 273, 865.

(*) Where a tenant is entitled by the custom of the country to be paid for the seeds, 
tillages, &c. given up by him at the expiration of the tenancy, the landlord is the 
person prima facie liable to pay them, and, in the absence of a contract between the 
outgoing and the incoming tenant, the latter is not in any way liable for such payment
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demised to him by the defendant on the------------- , 19—, by a lease [or
contract in writing] dated that day [or, as the case may fte], subject to the 
custom of the country, against the defendant, as landlord, for money pay
able by the defendant to the plaintiff [upon a valuation in writing duly
made by----- , and dated the------------- , 19—] under the said custom for
the plaintiff having at the expiration of his tenancy left and given up for 
and to the defendant in accordance with the said custom the benefit of 
work done, and materials, seeds, manures, crops, tillages, and other things 
provided, and moneys expended by the plaintiff in cultivating and 
improving the said lands.

Particulars :—

By an Oulyoiny Tenant ayainst an Ineominy Tenant upon an Agreement 
for Tillages, <tr„ according to the Custom of the Country (s).

1. The plaintiff’s claim is, as outgoing tenant of certain lands known as
------Farm, in the parish of ------ , in the county of------ , which were
demised to him by A. II. by a lease [or contract in writing] dated the------
------, 19—, subject to the custom of the country, against the defendant,
as incoming tenant of the said lands.

2. By the said custom the plaintiff was entitled to be paid by the said 
A. B. at the expiration of his tenancy for the benefit of work done, and 
materials, seeds, manures, crops, tillages, and other things provided, and 
moneys expended by him in cultivating and improving the said lands left 
and given up by him to the said A.B. or to the incoming tenant according 
to a valuation made in the customary manner.

3. By agreement in writing [or, as the case may be~\ dated the------------- ,
19—, between the plaintiff, the defendant, and the said A. B., it was 
agreed that the plaintiff should be paid by the defendant in lieu of by the 
said A. B., and that the amount to he so paid should he ascertained by a

(.Itradbvrn v. Foley, 3 (J. V. 1>. 12tt ; 47 L. J. U. 1*. 331 ; and see Suckxmith v. Wilton, 
4 F. & F. 1083 ; Stafford v. Gardner, L. R. 7 C. V. 212, 24V). Such a contract 
between an outgoing and an incoming tenant may be either express or implied from 
circumstances, but the mere fact of an incoming tenant entering upon the land and 
obtaining the benefit of the tillages, Ac. is not sufficient ground for implying such 
contract {lb. ; ('odd v. Jlrown, 15 L. T. 530). As to customs of the country, see 
further, “ Land'.rd and Tenant," post, p. 221 ; “ Custom,”poet, p. 82V.

In cases where a valuation is a condition precedent, but has been prevented by the 
conduct of the defendant, it may be necessary to claim damages for breach of contract 
in not appointing a valuer, Ac.

Claims for compensation under the Agricultural Holdings (England) Act, 1883, can 
only be enforced by arbitration in the manner provided by that Act (s. 57 ; see Gas 
Light and Coke Co. v. Holloway, 52 L. T. 434 ; Schofield v. Hi neks, 58 L. J. Q. B. 147), 
but this only applies to tenants claiming under the Act, and does not apply to a claim 
for compensation under an agreement outside it (.Pearson and F Anson, [189VJ 2 Q. B. 
013 ; 68 L. J. Q. B. 878 ; .Vewhy v. Eckersley, [189V] 1 Q. B. 405 ; 68 L. J. Q. B. 201).

(*) See preceding note.
M 2
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valuation between the plaintiff and the defendant made in the customary 
manner.

4. The plaintiff accordingly left and gave up to the defendant the benefit 
of the work done, and the materials, seeds, manures, crops, tillages, and 
other things provided, and the moneys expended by him in cultivating and 
improving the said lands, and the amount to be paid by the defendant for
the same was ascertained by a valuation in writing made by----- , and
dated the------------ , 19—, between the plaintiff and the defendant in the
customary manner to be £----- , but the defendant has not paid the said
amount.

Particulars arc as follows :—
Amount due...................................£

The like, a more concise Form.

The plaintiff’s claim is for money payable by the defendant to the
plaintiff for the amount of the valuation in writing by------, dated the------
------, 19—-, of the tenant right of------Farm, made pursuant to an agree
ment in writing dated the------------- , 19—, between the plaintiff as
outgoing and the defendant as incoming tenant of the said farm.

Particulars :—

For Work and Labour extended in Cultivation by an Outgoing Tenant.

The plaintiff’s claim is for money payable by the defendant to the
plaintiff for the plaintiff having, on the------------ , 19—, left and given up
for and to the defendant, at his request, the benefit of work done, and 
materials, seeds, manures, crops, tillages, and other things provided, and 
moneys expended by the plaintiff" in cultivating and improving certain 
lands known ns------Farm, at-------, in the county of------.

Particulars :—

Liquidated Damages" post, p. 241Damages : see ante, p. 54, and see

Demurrage (/).

For Forms of Claim for Demurrage in respect of Ships, see “ Shipping," 
post, p. 301

(() See " Shipping,"post, pp. 299, 300. The word “demurrage, strictly speaking 
signifies the agreed additional payment (generally of so much per day) for an allowed
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Claim fur Demurrage of Wagons at an agreed Rate.

The plaintiffs’ claim is for money payable by the defendants to the 
plaintiffs for the demurrage of coal wagons kept on demurrage by the
defendants under an agreement in writing dated the--------------, 19—
[or made verbally on the------------- , 19—, or, as the case may be~\, at the
agreed rate of £------per day for each wagon.

Particulars :—

Claim fur Damages for Detention of Wagons beyond a reasonable time in
Loading.

1. The plaintiffs have suffered damage from breach by the defendants
of a contract made between the plaintiffs and the defendants on the------
----- , 19—, verbally [or, in writing, or, contained in letters dated------ , or,
as the case may bei], that the defendants should use reasonable despatch in
loading with coal at the defendants’ colliery at----- wagons to be sent by
the plaintiffs for that purpose.

2. The defendants did not use reasonable despatch ill so loading the 
wagons so sent, and unreasonably detained the same.

Particulars :—
Wagon numlier................................... ......................
Date of arrival at defendants’ colliery-------------
Days within which same ought to have

been loaded....................................... .....................
Date when same was loaded ............... ......................
Days’ detention................................... ......................................

Total days’ detention............... ........

------days at £------ per truck per day......................... £------
The plaintiff ’s claim £-----

detention beyond the period specified in the contract, but it is popularly used also to 
signify coin|>cnsation for undue detention. Money due for an allowed detention at an 
agreed rate creates a debt, but where the detention is not an allowed detention, the 
claim is one for damages, not of debt.

Where the contract is silent as to the time within which a ship, or a truck, or the 
like, is to be unloaded or loaded by the hirer, it is, in general, an implied term of the 
contract that the hirer will use reasonable despatch and diligence. (See Ford v. 
Cotcemirtk, L It. 4 Q U. 127 ; !.. R. 6 Q. B. Ô44 ; 39 L. J. <j. It. 1SS ; Hick v. 
Hodoconorki, [1891] 2 Q. It. ti2ti ; fil L. J. (j. It. 42 ; and see joint, p. 299.) A notice 
given by a carrier to bis customer that a charge will l>c made for trucks of the carrier 
delayed by the customer, or for warehousing goods which the customer neglects to take 
delivery of with reasonable desjattch, or the like, if not objecte.I to or dissented from 
by the customer, affords evidence of a contract between the customer and the carrier 
for payment of such charge. (See lient v. tirent Western Jig. Co., 53 J. P. 148 ; 
Mitchell v. Lancashire and Yorkshire ltg. Co., L. R. 10 Q. It. 258 ; 44 L. J. Q. B. 107.)
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Exchange.

Claim uih»i a Contract of Erehangr.

1. The plaintif!' lias Buffered damage from the breach by the defendant 
of bis contract with the plaintiff made verbally [or,a* /tie case may hr] on
the--------------, 19—, to deliver a horse of the defendant [called------ ] in
exchange for a bay marc of the plaintiff and £20.

2. The plaintiff delivered to the defendant the said marc and paid him 
the £20, but the defendant has not delivered to the plaintiff the said horse 
[or, the plaintiff was, and is, ready and willing to deliver to the defendant 
the said mare and to pay him the £20, but the defendant has not carried 
out, and will not carry out, the said contract on bis part].

Particulars of damage :—

Executors and Administrators (w).

Claim hy an Executor or Aihainiolralor for Drills accrual In Ihr 
Deceased (j).

The plaintiffs claim is as executor of [the last will of] C. D., deceased, 
[or, as administrator of [the personal estate and effects of] C. D., deceased,

(w) Where parties sue or are sued as executors or administrators, the fact that they 
sue or arc sued in that capacity must be shown in the indorsement on the writ of 
summons (Ord. III., r. 4, cited ante, p. 14) and in the statement of claim. (Sec ante, 
p. 44.) The full description of an executor is “ executor of the last will and testa
ment of----------- , deceased,” and the full description of an ordinary administrator is
“administrator of the personal estate and effects which were of----------- , deceased,
who died intestate,” but in ordinary cases an executor may be shortly described in 
pleading as “executor of------------ , deceased," and an administrator as “administra
tor of----------- , deceased.” (See It. S. ('.. 1 888, App. A., Part III., Sect. VII. ; App.
I',, Sect. II.. Nos. 1. 4, and Sect. VI., No. 7.)

Either of the above descriptions of an executor is applicable to a surviving executor, 
but if he sues upon causes of action accrued to the joint executors during their joint 
lives, he should usually l>c described as “ surviving executor of. &c."

As to the descriptions of various kinds of administrators, sec the headings, ywA
By Ord. XVIII., r. 5. “Claims by or against an executor or administrator, as such, 

may lx? joined with claims by or against him personally ; provided the last-mentioned 
claims are alleged to arise with reference to the estate in resjieet of which the plaintiff 
or defendant sues or is sued as executor or administrator." Claims inserted in contra
vention of this rule may be struck out (Whita'orth v. Dnrbishirr, V Times llcp. 211). 
It has been held that this rule does not apply to counterclaims. (Sec “ Counterclaim 
post, p. 7)80.)

(r) Actions by Executors and Administrators. ]—An executor or administrator may 
sue upon all contracts made with the testator or intestate which affect his personal 
estate in respect of the damage accrued to the personal estate from the breach of them, 
whether such breach occurred before or after the death (llicketts v. Wearer, 12 
M. iV: W, 71 s ; Bradtkaw v. Lancashire By, Co., I,. It. 10 C. P. 189 ; 44 L, J. 0. P. 
IIS ; Tw y cross v. Grant, 4 C. P. I). 40, 40 ; 48 L. J. Q. It. 1.8; 1 Wms. Exs., 10th ed., 
pp. 604 et seq. ; 1 Wms. Saund., 1871 ed., 240). But for breaches of contract which 
affect the person of the testator only and not his transmissible personal estate —as a
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who died intestate] for money payable by the defendant to the plaintiff as 
executor [or, administrator] as aforesaid, for [here stale the debts accrued 
to the deceased, as, for instance, the price of goods sold and delivered by

breach of promise to marry, where there is no special damage to the estate—an executor 
or administrator cannot sue (Chamberlain v. Williamson, 2 M. Sc S. 408 ; see Finlay v. 
Chirney, 20 Q. It. 1). 494 ; 57 L. J. Q. B. 247 ; “ Marriagepost, p. 245).

Prior to the coming into operation of the Land Transfer Act, 1897 (GO Sc 61 Vitft. 
c. 65) contracts with a testator or intestate affecting his real estate, and which run 
with the land, as covenants for title, covenants to repair, &c., passed in general with 
the estate to the heir or devisee if it were freehold, and to the executor or adminis
trator where it was a chattel interest in the land. In the former case, although the 
executor might in general sue in respect of breaches committed during the testator’s 
lifetime which caused loss or injury to the personal estate, only the heir or devisee 
could sue in respect of breaches committed after the testator’s death (//>.; Kingdon v.

it fir, 1 M. & 8. 355 ; 4 lb. 53; Janet v. King, 4 lb. 418 ; see Ricketts v. Wearer, 12 
M. Sc W. 718) ; and similarly, the heir or devisee was the proper person to sue in cases 
where the only substantial damage arising from a continuing breach was damage occa
sioned to the heir or devisee after the death. (See lb.)

By the Land Transfer Act, 1897, s. 1, “ real estate,” as defined by that Act (s. 1 (4) ), 
vests in the executor or administrator, and it would seem, therefore, that until the 
assent or conveyance to the heir or devisee provided for by s. 3 (1) the executor or 
administrator would now be the proper party to sue or be sued in respect of breaches 
of contracts affecting real estate. (Seepoet,pp. 182, 227, 230.) As regards real estate 
vested in the deceased as a sole trustee or mortgagee, his executors or administrators, 
to whom such real estate has passed under the Conveyancing Act of 1881 (44 Sc 45 
Viet. c. 41), s. 30, are the proper persons to sue in respect of any breaches of covenants 
affecting it. (Sec Carswell v. Hyland, 3 Times llep. 708.)

Where the cause of action arose in the lifetime of the deceased, the executor or 
administrator must sue in his representative character (2 Wins. Exs., loth ed., p. 1517). 
Where the cause of action arose wholly after the death, he may sue either in his own 
name personally (as being the party contracted with), or in his representative char
acter, if the money to be recovered would be assets of the estate (76. ; Aepinall v. 
It,//,,'. io Blag. 61; ifewfcy v. RmiéU, I* B.6 Q. B. US : 40 L. .1. Q. B. Ill ; Ahhutt 
v. Parjitt, L. It. 6 Q. B. 346 ; 40 L. J. 1). B. 115). The ch ictcr in which he sues in 
such cases may sometimes be important, as determining the rights of set-off or counter
claim possessed by the defendant. (See "Set-off” post, pp. 773, 777 ; “ Counterclaims,” 
/i,in, p. 5M.)

In actions by executors, all of them should join as plaintiffs (2 Chitty’s Practices, 
14th cd.,1113 ; 2 Wms. Exs.. 10th ed., \ 1515, 1541), except such as have renounced
probate. (See 20 Sc 21 Viet. c. 77, s. 79 ; and sec 21 Sc 22 Viet. c. 95, s. 16.) So if 
there are several administrators, they should all join in suing (2 Wms. Exs., 10th ed., 
p. 1515). If one or more of several executors or administrators have died, the action 
should be brought by the survivor, and in such case the ordinary form of statement of 
claim by executors is usually sufficient. As to the effect of the nonjoinder and mis
joinder of parties who ought to have been joined, see Ord. XVI., r. 11 ; “ Misjoinder, 
See.," ante, p. 27.

An executor may commence an action before probate, and it is usually sufficient 
if lie obtains probate in time to prove his title in case it should be disputed. But 
where the only dispute between the parties is as to the title of the executor and his 
right to give a valid receipt or discharge, which he cannot do until he has obtained 
probate, an action brought before obtaining probate will be stayed till the probate 
is produced (1 ltoll. Abr. 917 A. 2; Wankford v. Wankford, 1 Salk. 3U2, 303 ; 
Tarn v. Commercial Hanking Co., 12 Q. B. D. 294 ; and see Wms. Exs., loth cd., 
pp. 222, 1518).

An administrator cannot commence an ordinary action to recover a debt or damage
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the said C. D. to the defendant, or, work done and materials provided by 
the said C. D. for the defendant at his request, or, money received by the 
defendant for the use of the said C. D., or, as the case may be].

Particulars :—[$>« “ Sale of Goods,” post, pp. 274, 275 ; “ Work," post, 
p. 320 ; “ Money Received,” post, p. 259, Ac., Ac.]

For a form of a Claim by an Administrator ayainst Rankers for the 
Balance of the Intestate’s Account, see Newell v. National Provincial Rank,
1 C. P. 1). 490.

Ry an Executor or Administrator for Debts accrued since the Death of 
the Deceased (y).

The plaintiff’s claim is as executor of [the last will of] C. I)., deceased, 
[or, as administrator of the personal estate and effects of C. D., deceased, 
who died intestate] for money payable by the defendant to the plaintiff as 
executor [or, administrator] as aforesaid, for [here stale the causes of action 
accrued since the death, as, for instance, the price of goods sold and 
delivered by the plaintiff as such executor [or, administrator] to the 
defendant, or, work done and materials provided by the plaintiff as such 
executor [or, administrator] for the defendant at his request, or, money 
received by the defendant for the use of the plaintiff as such executor [or, 
administrator], or, as the case may be].

Particulars :—

Ry an Executor or Administrator for Damaye for Breach of a Contract 
nunle with the Deceased (y).

The plaintiff, as executor of [the last will of] C. D., deceased [or, as 
administrator of the personal estate and effects of C. D., deceased, who 
died intestate], has suffered damage from [here state the causes of action, 
as, for instance, the breach of a contract made between the defendant and
the said C. D. on the--------------, 19—, and contained in letters dated
------[or as the case may be] for sale and delivery by the defendant to the

until the letters of administration have issued (1 Wins. Kxs., 10th ml., p. 315 ; 
Tatterehall v. Athworth, Phillimorc, J., at Chambers, 2nd July, 1003, M.S.).

The title of an executor to the personal property and effects vests in him on the 
death ; the title of an administrator only vests in him on the grant of the letters of 
administration, but it then, for most purges, relates hack to the death. (See 1 Wins. 
Kxs., loth cd., pp. 220, 407 rtseq. ; Foster v. Batee, 12 M. k W. 220 ; Badger v. Arch, 
10 Ex. 333 ; Welchman v. Sturgis, 13 Q. 11. 552.)

As to the right of executors or administrators to sue and lie sued on behalf of, or as 
representing the estate, without joining any of the beneficiaries, see Ord. XVI., r. 8, 
cited ante, p, 25.

(y) See preceding note.
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said C. D. of 100 tons of Scotch pig iron at £f> per ton, to be delivered on 
rail at Middlesbrough on the 16th March, 10—, which said iron the
defendant, during the lifetime of the said C. D., on the-------------, 10 ,
by letter dated that day, wholly refused to deliver, and did not at any 
time deliver].

Particulars :—

By mi Executor of an Executor («).
The plaintiff’s claim is as executor of the last will of E. F., deceased, 

who in his lifetime and at the time of his death was executor of the last 
will of G. //., deceased, for, Ac. [or, The plaintiff, as executor of the last 
will of E. F., deceased, who, &c., as above, has suffered damage from, &c.].

The like, by an Administrator with the Will annexed.

The plaintiff's claim is as administrator of the personal estate and 
effects of C. D., deceased, with the last will and testament of the said 
C. D. annexed, for, Ac. [or, The plaintiff, as administrator of the per
sonal estate of G. D., deceased, with, <$<"•> as above, has suffered damage 
by, Ac.].

The like, by an Administrator de bonis non with the Will annexed.

The plaintiff's claim is as administrator, with the last will and testament 
of C. D., deceased, annexed, of the personal estate and effects of the said 
C. I), left unadministered by E. F. and G. If., now respectively deceased, 
who were the executors of the last will and testament of the said C. D., 
for, &c. [or, The plaintiff, as administrator, with, Ac., as above, has 
suffered damage from, Ac.].

The like, by an Administrator de bonis iwn after the Death of the first 
Administrator.

The plaintiff’s claim is ns administrator of the personal estate and effects 
of C. I)., deceased, left uiiadmimstered by E. F., now deceased, who was 
the administrator of the [icisonal estate ami effects of the said G. I)., for, 
Ac. [or, The plaintiff, as administrator of, Ac., as above, has suffered 
damage from, Ac.].

(0 The executor of a sole or surviving executor may be described as the executor of 
the first testator (see 1 Wins. Exs., 10th ed., pp. 180 et seij. ; “ Execs lor*," post, p. 6*1), 
but it is more correct to state his executorship according to the fact in some such 
form as that above, and it is necessary to do so where the cause of action sued u|>on 
accrued to the first executor in his lifetime.
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The like, bij tin Administrator during the Minority of an Executor (a).

The plaintiff’s claim is as administrator of the personal estate and 
effects of ('. D., deceased, during the minority of E. an infant under 
the age of twenty-one years, who is executor of the last will and testament 
of the said C. 1)., for, &c. [or, The plaintiff, as administrator of, &c., as 
above, has suffered damage from, &c.].

The like, by an Administrator during the Absence of the Executor (b).

The plaintiff’s claim is as administrator of the personal estate anil 
effects of G. It., deceased, during the absence of E. F., who is the executor 
of the last will and testament of the said G. D, and who is now beyond 
the seas, for, &c. [or, The plaintiff, as administrator of, <fcc., as above, 
has suffered damage from, &c.].

tty or against an Executrix or Administratrix who is a Married 
Woman (c).

[ The pleadings are now in the same form as if she were a feme sole.']

Against an Executor or Administrator for Debts accrued from the 
Deceased in his Lifetime (if).

The plaintiff’s claim is against the defendant as executor of [the last 
will of] G. I)., deceased [or, as administrator of the personal estate and

(f/) Au administrator, during the minority of an executor, has, for the time, all the 
powers of an ordinary administrator (In re Cope, 10 Ch. D. 49 ; 50 L. J. Ch. 13 ; In 
re Thompson, [1890] 1 Ir. It. 3.10). See further, as to such administrators, 1 Wins. Exs., 
10th cd., pp. 380 et set/. ; Simpson on Infants, 2nd cd., pp. 100, 239.

(5) As to administrators durante absentia, see 1 Wins. Exs., 10thed.,p. 403 ; Slater 
v. May, 2 Ld. ltaym. 1071 ; Suwerkrop v. Day, 8 A. k E. 021 ; Webb v. Kirhby, 7 Dc 
Ucx, M. be (i. ; 25 L. J. Ch. 872 ; 20 lb. 115.

00 An action may lie brought by or against a married woman as executrix or 
administratrix without joining her husband as a party to the action, for by s. 18 of the 
Married Women’s Property Act, 1882 (45 & Hi Viet. c. 75), it is enacted that “A 
married woman who is an executrix or administratrix alone or jointly with any other 
person or persons of the estate of any deceased person, or a trustee alone or jointly as 
aforesaid of property subject to any trust, may sue or lie sued ... in that character, 
without her husband, as if she were a feme sole."

(d) Actions against Executors and Administrators. J—An executor or administrator 
is, in general, liable upon all contracts made by the deceased for breaches before or 
after death, to the extent of the assets which have come to his hands to be administered 
(2 Wins. Exs., 10th ed., p. 134(1).

This rule is applicable to cases of breaches of duty arising out of any express or 
implied contract with the testator or any obligation in the nature of such contract
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effects of C. lJ.y deceased], for money payable by the defendant as such 
executor [or, administrator] to the plaintiff for [here elate the cause of

(1 Wms. Saunri., 1871 ed., p. 240; Morgan v. lia re y, 0 H. & N. 265 ; Iiatthyany v. 
Watford, 30 Ch. D. 200 ; 60 L. J. Ch. 881 ; Finlay v. Chirnry, 20 Q. B. D. at p. 604 ; 
Concha v. Murrieta, 40 Ch. D. 643; 00 L. T.798 ; lilaekmore v. White, [1800] 1 Q. 13. 
203, 804 ; 08 L. J. Q. 11. 180). But an action for breach of promise of marriage is 
considered to be in the nature of an action for a personal wrong, and an executor or 
administrator is not liable for such breach by the deceased, unless in respect of special 
damage affecting property (Finlay v. Chirney, 20 Q. B. D. 404 ; 57 L. J. Q. B. 247).

Contracts of agency, or for personal acts or services, are in general revoked by death, 
and the executor or administrator cannot be sued upon them except for breaches which 
occurred in the lifetime of the testator or intestate (Farrow v. Wilson, L. R. 4 C. P. 
74 4 : Stubbs v. 1/olyivell Ity. Co., L. R. 2 Ex. 311, 313; Werner v. Humphrey», 2 
M. (1. 853 ; Campanari v. Wood burn, 15 C. B. 400 ; Siboni v. Kirkman, 1 M. & \N. 
418, 423 ; Tasker v. Shepherd, « 11. & N. 675 ; 30 L. J. Ex. 207 ; Wms. Exs., 10th ed., 
pp. 605, 1340 et seg.; and see ante, p. 83).

An executor cannot be liable, as executor, for goods sold to him, or work done at his 
request, or for money received by him for the use of the plaintiff, or for money lent to 
him ; and claims against him as executor on these causes of action may be construed as 
claims against him personally (Ashby v. Ashby, 7 B. & C. 444 ; Corner v. Shew, 3 
M. bi W. 350 ; Farhatt v. Far hall, L. R. 7 Ch. 123 ; 41 L. J. Ch. 146 ; Dowe v. Oort on, 
[1801] A. C. 190 ; 60 L. .1. Ch. 745). An executor who carries on the business of the 
deceased after the death is personally liable for the debts lie contracts in so doing (In 
re Morgan, 18 Ch. D. 03, 00 ; 50 L. J. Ch. 654 ; Erans v. Era ns, 34 Ch. D. 507 ; 
Dowse v. Gorton, supra).

An executor is not liable, as such, in an action for interest on a debt due from him as 
executor, and forborne at his request, though lie would be liable for interest due on a 
contract with the testator (liig noil v. llarpur, 4 Ex. 773). An executor may be 
liable in his representative capacity on accounts stated, and also for money paid for 
him as executor at his request (Ashby v. Ashby, 7 B. be C. 441 ; see also Farhall v. 
Farhatt, supra ; and 2 Wms. Exs., loth ed., pp. 1413 et seq).

As to the liability of an executor for his testator's funeral, see “ Funeral Expenses," 
vast, p. 178. As to the executor’s liability in respect of rent and breaches of covenant, 
see post, p. 230.

By the Statute of Frauds (29 Car. 2, c. 3), s. 4, it is enacted (inter alia) that “no 
action shall be brought whereby to charge any executor or administrator, upon any 
special promise to answer damages out of his own estate, unless the agreement upon 
which such action shall be brought, or some memorandum or note thereof, shall be in 
writing, and signed by the party to be charged therewith, or some other person there- 
unto by him lawfully authorised." .Such promise by an executor or administrator to 
answer personally is not binding unless supported by a new and sufficient consideration 
(2 Wms. Exs., loth ed., p. 1417).

An executor, although he may be compelled by proceedings in the Chancery Division 
to perform his duties to the legatees (see 2 Wms. Exs., 10th ed., p. 1609 ; Judicature Act, 
1873, s. 34), cannot be sued for a legacy in the King's Bench Division, except in cases 
where the legatee could formerly have brought an action at law against him. In 
general no act ion could have been brought for a legacy, whether general or specific. (See 
Deelts v. Strutt, 5 T. R. 690 ; 2 Wms. Exs., 10th ed., p. 1566.) But after assent by an 
executor to a specific legacy, he was held to be liable to an action at law by the legatee, 
because the property vests in the legatee upon the assent (William* v. Lee, 3 Atk. 
223 ; Doe v. Guy, 3 East, 120 ; 2 Wms. Exs., 10th c l., p. 1567 ; and as to cases where 
the assent may be retracted, see lb., p. 1108). So in the case of a pecuniary legacy, 
after the executor had admitted to the legatee that lie had received the money, and held 
it to the use of the legatee in such a manner as to constitute a debt, the latter might 
recover it in an action at law upon an account stated. (See Topham v. Morecraft,
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action accrued against the deceased, at, for instance, the price of goods sold 
mid delivered by the plaintiff to the said C. D., or, work done and materials 
provided by the plaintiff lor the said C. I). at his request, or, money 
received by the said C. D. for the use of the plaintiff, or, as the case 
may f/r].

Particulars :—

The like, on a Bond or Covenant of the Testator.

The plaintiff’s claim is against the defendant as executor of [the last 
will of] C. !>., deceased [or, as administrator of [the personal estate of] 
V. U., deceased], for principal and interest due on the bond of the said
C. Ü-, dated the-------------, 19— [or, due under the covenant of the said
C. D. contained in a deed dated the------------- , 19—].

Particulars :—
19—,-------------. Principal due .......................  £

Interest from the-------------,------, at------
per cent, per annum to date of writ .......

Amount due............... £

8 E. A: li. 972 ; 2 Wins. Kxs., 10th cil., p. 1588.) So also a residuary legatee, or a 
|km'on to whom lie lias assigned his rights under s. 25 (8) of the Judicature Act, 1875, 
may sue the executor on an ivcount stated, where the executor has rendered an 
account showing the balance due (Harding v. Harding, 17 Q. 11. D. 412 ; 55 L. J. 
Q. II. 462).

When nil executor has distributed the assets and paid over the residue of an estate, 
an unpaid creditor of the testator is entitled to follow the residue to the extent of his 
debt, and residuary legatees who have received their legacies, may be compelled to 
refund so much of the amounts paid to them as may be requisite to satisfy his claim 
{Fordhum v. Hal/in, 10 Hare, 217 ; Hunter v. Young, 4 Ex. 11. 256 ; 48 L. J. Ex. 689, 
where see a form of statement of claim under the repealed Rules of 1875 ; and sec post, 
p. 231).

In actions against executors, all of them who have proved or administered should 
he joined as defendants (2 Chilly's Practice, 14th ed., 119; 2 Wms. Kxs., 10th ed., 
p. 1589) ; but an executor who has renounced probate should not lie joined (20 A: 21 
Viet. c. 77, s. 79).

A person cannot be sued as executor until he has either proved the will or inter
meddled with the estate (Douglas v. Forcent, 4 Bing. 888 ; Mohnmidu Hodgior v. 
Ritchey, [1894] A. C. 437 ; 63 L. J. P. C. 9n).

If one of several executors has died, the action should Ire against the survivors or 
survivor (2 Chilly's Practice, 14th ed., 1119 ; 2 Wins. Exs., loth ed., p. 1570). As to an 
executor appointed pendente life, see In re Toleman, [1897] 1 Oh. 866 ; 66 L. J. 
Ch. 452.

Actions against an Executor de ion tort.]—An executor de non tort is a person who, 
without having been np|K)iutcd executor, or without having taken out letters of 
administration, intermeddles with the goods of the deceased, or docs any other act 
characteristic of the office of executor or administrator (1 Wms. Exs., loth ed., p. 183 ; 
where see also what acts constitute an executor de non tort).

An executor de non tort has all the liabilities, though none of the privileges that 
belong to an executor (Carmichael v.Carmichael, 1 Phill.C.C. 103, /w laird Gotten ham ; 
Rogner V. Ktu'hler, !.. R. 14 Eq. 262 ; Ciwtr v. Whittington, L. R. 16 Kq, 534 ; Ambler
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Against an Executor nr Administrator for Debts incurred by him in 
that < 'harm 1er after the Death (e).

1. The plaintiff'll claim is against the defendant as executor of [the last 
will of] C. D., deceased [or, as administrator of [the personal estate and 
effects of] C. D., deceased], for money payable by the defendant as such 
executor [or, administrator] to the plaintiff for money paid by the plaintiff 
for the defendant as such executor [or, administrator] at bis request.

Particulars :—[<%e “ Money Paid," post, p. 254.]
2. [If an account stated with the executor or administrator as such is also 

relied upon as a substantive //round of action, amt not merely by way of 
evidence or admission of other alleged causes of action, mid, The plaintiff also 
claims against the defendant as executor [or, administrator] as aforesaid 
for money found to lie due from the defendant as such executor [or, 
administrator] to the plaintiff upon accounts stated [or, upon an account 
stated] between the defendant as such executor [or, administrator] and 
the plaintiff, ns mentioned in the following particulars.]

Particulars :—[See “Account Stated," ante, p. 71.]

The I ike, for Damages on Causes of Action accrued against the 
Deceased in his Lifetime (e).

1. The plaintiff claims against the defendant as executor of [the lust 
will of] C. D., deceased [or, as administrator of the personal estate and 
effects of C. I),, deceased], for damage suffered by the plaintiff from [here 
state the cause of action accrued against the deceased, as, for instance the 
breach by the said C. D. of a contract made between the said C. D. and
the plaintiff on the-------------, It)—, in writing and contained in letters
dated----- [or, as the case may be] for side and delivery by the said C. D.
to the plaintiff' of------tons of-------iron at-------per ton to be delivered
on rail at----- on the--------------, It)—, and the said C. D. in his lifetime
broke the said contract by not delivering any (or,----- tons, as the case
may be) of the said iron].

Particulars of damage :— [See “ Sale of Goods," post, pp. 280, et seq.]
The plaintiff claims £----- . * (*)

v. Lindsay, 3 Ch. 1). 1»8 ; Williams v. llcales, I,. R. V C. 1’. 177 ; 1 Wms. Exs., 
loth ed., p. 190). It in not neceisary to describe him as executor de son tort in the 
claim, as he may be sued and described as in the case of an ordinary executor 
(1 Wins. Exs., 10th ed., p. 190 ; and sec post, p. 048). An executor dr son tori may be 
sued either separately or jointly with the rightful executor (Com. Dig. “ Abatement," 
F. 10 ; 1 Wms. Exs., loth ed., p. 191).

(*) See preceding note.
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Against an Executor or Administrator fur Damages for the Ur each of a 
Contract made by the Deceased which nas broken after hi* Death (e).

1. The plaintiff claims against the defendant as executor of [the last will 
of] C. D., deceased [or, as administrator of the personal estate and effects 
of C. D., deceased, who died intestate], for damage suffered by the plaintiff
from the breach of an agreement made on the------------- , 19—, verbally
[or, in writing and contained in a memorandum of agreement dated the 
said day, or, of a covenant by the said C. D. contained in an indenture
dated the-------------, 19—, and made] between the said C. D. during his
lifetime and the plaintiff, whereby it was agreed [or, covenanted by the 
said C. !>.] that, 4c. [here stale the agreement or covenant so far as material, 
and if the claim is for breach of an agreement not staled to be muter seal, 
showing the consideration for •/.]

2. [Here state the breach according to the facts, showing bg the dates or 
otherwise that it occwretl after the death, and giving jtarliculars, where 
necessary.']

Against an Executor of an Executor, or against an Administrator with the 
Will annexed, or an Administrator de bonis non, <kc. : see the above 

forms of Claims by them respectively, which may readily be adapted, 
mutatis mutandis, to Claims against them.

Jly an Executor or Administrator continuing an Action brought by a sole 
Plaintiff, who has Died after Writ issued and before Delivery of
Statement of Claim (/).

Between A. B.................................................. Plaintiff,
and

C.D. ................................................Defendant
(by original action),

And between E. F., executor [or administrator] of
the said A. B. deceased.......Plaintiff,

and
C, D.....................................................Defendant

(by order dated------------- , 19—.)

Statement of Claim.
1. This action was commenced by A. B., who afterwards died [on the 

— ---------, 19—], and by an order dated the-------------, 19—, it was

( r) See preceding note.
(/) On the death of a plaintiff or a defendant, where the cause of action survives,or 

continues to or against his executors or administrators, an order may be obtained cjs 
purte at chambers that the proceedings in the action shall be continued by or against
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ordered that the proceedings should he continued between the above- 
named E. executor of [the last will of] the said A. B., deceased [»r, 
administrator of the personal estate and effects of the said A. IS., deceased], 
and the defendant.

2. The plaintiff ns such executor [«/•, administrator] (daims, &c. [state 
the claim as in the preceding forms'].

Claim where an Action brought against a sole Defendant who <licit after Writ 
issued, and before Detirerg of Statement of Claim, is continued against 
his Eeecutor or Administrator (g).

Between A. B..................................................Plaintiff,
and

C, D...................................................Defendant
(by original action),

And between A. B..................................................Plaintiff,
and

E. F„ executor of C. I)., deceased
[or, administrator, &c.] ........... Defendant

(by order dated the-------------, 19—).

Statement of Claim.
1. This action was commenced against C. D., who afterwards died on

the-------------, 19—, and, by an order dated the-------------, 19—, it was
ordered that the proceedings in this action should be continued between 
the plaintiff and the above-named E. F., executor of [the last will of] the 
said C. I)., deceased [or, administrator of [the personal estate and effects 
of] the said C. D., deceased],

2. [State the daim as in the preceding forms.]

Claim by Erecutors against an Agent of the TesUdor for not accounting.

1. The plaintiffs are the executors of E. F., deceased.
2. From the year------till his death on the--------------, 19—, the said

them (Orel. XVII., rr. 1—4 ; “ Change of Parties," ante, p. 80; see Ashley v. Taylor, 
10 Ch. 1). 7(18 ; 48 L. J. Ch. 406 ; Andrew v. A i/hr n, 21 Ch. D. 175 ; 51 I„ J. Ch. 784 ; 
Oahry v. Patton, 35 Ch. D. 700 ; 56 L. J. Ch. 823 ; Ilatrhard v. Mrge, 18 Q. B. D. 771 ; 
56 !.. J. Q. B. 397 ; Jones v. Simes, 43 Ch. D. 607 ; 69 L. J. Ch. 351). But where it is 
clear that the cause of action does not survive or continue to or against the executors 
or administrators, such order will not be made. (See Kirk v. Todd, 21 Ch. D. 484 ; 52 
L. J. Ch. 224 ; llowker v. Crans, 15 Q. B. D. 565 ; 54 L. J. Q. B. 421 ; f/atehard v. 
Mrge, supra ; Chapman v. Day, 49 L. T. 436.)

As to when rights of action survive to or against executors or administrators, see the 
cases above cited, and see further, notes (r) and (rf), supra, and “Creditors" post, 
p. 385.

(g) See preceding note.
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E. F. employed the defendant ns his confidential agent in the management 
of a large building estate at------.

3. The defendant as such agent received large sums of money for the 
said E. for which he has not accounted and refuses to account.

The plaintiff's claim :—
1. Accounts of all sums received and paid by the defendant as agent 

for the said E. F.
2. Payment of the amount found due.

(See It. S. C„ 1S83, App. C., Sert. IL, No. 4.)

For other Forms of Claim by and against Executors or Administrators, see 
“ /lilts of Exchange" ante, p. 120; “Insurance,” post, p. 205; 
“ Landlord and Tenant," ]H>st, pp. 227 et seq.

Factor (h).

Sec “ Agent," ante, p. 72, and “ Urolcer," ante, p. 137.

Fixtures (i).

Claim for the Frire of Fixtures.

1. The plaintiff’s claim is for the price of fixtures in a house No.------ ,
-------Street, in the--------of--------, sold and given up by the plaintiff to the
defendant, on the---------------, 19—, upon the terms [contained in letters

(A) A factor is a person to whom goods are consigned for sale usually by a merchant 
residing abroad or at a distance from the place of sale ; and he generally sells in his 
own name, without disclosing that of his principal ; the latter, thcrcfoic, with full 
knowledge of these circumstances, trusts him with the actual possession of the goods, 
and gives him authority to sell in his own name (per Abbott, C.J., in Baring v. 
Carrie, 2 It. k. Aid. 143; see also Stereos v. Billrr, 2.*» Ch. D. 31 ; 53 L. J. Ch. 249 ; 
Montagu v. For wood, [18V3J 2 Q. It. at pp. 354, 355).

A factor has in general a lien upon the goods entrusted to him for sale for advances 
made to his principal, and for the general balance of account arising out of his employ
ment as factor (Houghton v. Matthews, 3 It. k P. 458 ; sec “Lien," jtost, p. 867) ; and 
he does not lose his character of factor, or the right of lien attached to it, by reason of 
his acting under special instructions to sell at a particular price and in the principal’s 
name (<Stevens v. Biller, supra).

As to the Factors Act, 1889 (52 k 53 Viet. c. 45), see post, p. 869.
(0 The sale and giving up possession of fixtures by a tenant who has a right to 

remove them to his landlord or to an incoming tenant, is not a sale of an interest in 
land within the Statute of Frauds (1/allen v. Bunder, 1 C. M. k It. 266 ; Lee v. 
(iashell, 1 Q. B. D. 700 ; 45 L. J. Q, B. 540). See as to the removal of tenants 
fixtures, post, p. 913.
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1 rearing date, &u., or, as t/te case may be] that the defendant should, upon 
the giving up of the said fixtures, pay the plaintiff for the same the sum of 
£----- .

2, The defendant has not paid the plaintiff the said £------or any part
thereof.

Particulars of the fixtures are contained in an inventory in writing made 
by----- , dated------[or, are as follows :—J

Forbearance (k).

Claim on a Promise made in Consideration of Forbearance to prosecute an
Action.

1. The plaintiff has suffered damage from the breach by the defendant
of an agreement made on the---------------, 19—, by letters dated [«fee., or, as
the case may be], whereby the defendant, in consideration that the plaintiff 
would forbear from further prosecuting [and discontinue] an action which he
had brought in the High Court of Justice, King’s Bench Division 19—,------ ,
No.-------, against the defendant to recover damages for breach of contract
in not delivering certain yarn [or, as the case may be], promised the plaintiff

(A) Forbearance to commence or prosecute an action for a bond Jide claim is a 
sufficient consideration for a promise, ami it is sufficient for this purpose if the action 
forborne is an action to try a question which is, or which is fairly and honestly 
believed by the party seeking to enforce the promise to be, a doubtful question 
(Longridge v. Dorrille, 5 B. A Aid. 117 ; Cook v. Wright, lB.icîi, 659 ; 30 L.J.Q. B. 
321 ; Callisher v. Bisckoffsheim, \. It. 6 Q. B. 451 ; 39 L. J. Q. B. 181 ; Wilby v. 
Elgee, L. It. 10 C. P. 497 ; 44 L. J. P. 254 ; Miles v. Sew Zealand lb„ 32 Ch. D. 
206 ; 55 L. J. Ch. 801). Forbearance at request affords a sufficient consideration for a 
promise, even though the creditor does not bind himself to forbear (Crears v. Hunter, 
19 Q. B. D. 341 ; 50 L. J. Q. It. 518). But forbearing an action where the plaintiff had 
no cause of action and knew that he had none, will not support a promise ( Wade v. 
Sim sun, 2 C. It. 548 ; Cull i she r v. Bisehoffsheiw, supra ; Ex p. Banner, 17 Ch. D. 480 ; 
32 L. J. Ch. 260, as explained in Miles v. Sew Zealand Co., supra).

Forbearing to sue for an alleged balance of unsettled accounts as to which there is a 
bona Jide dispute between the plaintiff and the defendant is a good consideration for a 
promise (Llewellyn v. Llewellyn, 3 1). A L. 318) ; but where there is no foundation for 
the dispute, and it is not a bona tide dispute on the part of the plaintiff, the plaintiff 
cannot enforce a promise, the consideration of which is his forbearing to take legal 
proceedings to enforce his unfounded claim (Edwards v. Baugh, 11 M. A W. 641 ; 
Lloyd v. Lee, 1 Str. 94; anti see Cook v. Wright, ami cases cited, supra). So, generally, 
any giving up or forbearing by agreement to enforce a legal right may afford a valid 
consideration for a promise (JxtMb v. Brewster, 4 Q. B. 1). 220 ; 48 L. J. Q. B. 277).

Where an action is compromised, an order to enforce the terms of the compromise 
can be made in the original action itself, and a separate action is not necessary, at any 
rate where such compromise involves only the questions in the action (Eden v. 
Saish, 7 Ch. D. 781 ; 47 L. J. Ch. 325 ; Seuil y v. Lord Bundonald, 8 Ch. D. 658 ; 
Baker v. Blaker, 55 L. T. 723 ; Jud. Act. 1873, s. 24 (7); Chitty's Forms, 13th ed., 
p. 182). But to set aside a compromise made in an action it is necessary to institute a 
fresh action (Gilbert v. Endean, 9 Ch. 1>. 259 ; Ainsworth v. Wilding, [1896] 1 Ch. 
673 ; 65 L. J. Ch. 432).

B.L. N



178 STATEMENTS OF CLAIM IN ACTIONS ON CONTRACTS.

that lie the defendant would within------ months deliver to the plaintiff
------of yarn at £-------per------ (or, as Mr rase may be) [and would pay to
the plaintiff his taxed costs of the said action],

2. The plaintiff accordingly did forbear to further prosecute [and dis
continued] the said action [and the said costs were taxed at £------], hut the
defendant did not within the said------months or at all deliver the said
------of yarn or any part thereof to the plaintiff [nor did he pay the said
costs or any part thereof], whereby the plaintiff lost the value of the said 
yarn, vis., £----- [and the amount of the said costs].

Friendly Society. See “Societies,” post, p. :102.

Funeral Expenses (I).

Claim by an Undertaker for Funeral Expenses.

The plaintiff’s claim is for money payable by the defendant to the 
plaintiff for goods sold and delivered and goods let ou hire to the defendant 
and work done and materials provided and moneys paid liy the plaintiff for 
the defendant at his request in and about the funeral of G. //., deceased.

Particulars :—

(/) Au executor, having assets, is liable personally, tic boni* propriis, upon an 
implied contract, to pay for the funeral expenses of his testator ; and he may be sued 
by the undertaker without any express order given by him, unless the undertaker has 
given exclusive credit to a third party. But the executor is only liable upon this 
implied contract, for the expenses of a funeral suitable to the degree of the testator 
(/trice v. Wilton, 8 A. & B. 34V ; Lucy v. Waldrontf, 3 Bing. N. C. 841). In order 
to charge the executor with any greater expense it must be shown that he sanctioned, 
or ordered it (7/y. ; and see 117/liant» v. Williams, 20 Ch. D. 65V ; 51 L. J. Ch. 38f>). 
The executor may defeat an action founded only on the implied contract, by showing 
that he has no assets (Tugwell v. /legman, 3 Camp. 2V8 ; /loger* v. Price, 3 Y. & J. 
28 ; Corner v. Shew, 3 M. ik W. 350, 350 ; and see Green v. Salmon, 8 A. <k E. 348). 
As to defences in actions against executors or administrators, see further, “ Executor*,” 
post, p. 018.

A husband is liable for the expenses of his wife’s funeral, and where a person in his 
absence necessarily employs an undertaker, and pays the expenses of the funeral of the 
wife, such person may recover the amount as money paid for and on behalf of the 
husband, under an agency, or authority to act on the husband's behalf, implied by the 
law (Jenkins v. Tucker, 1 II. Bl. VO ; Ambrose v. Kcrnson, 10 C. B. 770 ; Jiradshaw 
v. Heard, 12 C. B. N. S. 344 ; 31 L. J. C. I*. 273 ; see In rc M'Myn, 33 Ch. D. 575). 
An infant widow may render herself liable for the funeral of her husband, as for 
necessaries (Chappie v. Cooper, 13 M. & W. 252).
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Guarantees (m).

Claim on a Guarantee of a Debt.

The plaintiffs claim is for £-----  payable by the defendant to the
plaintiff under a guarantee in writing dated the-------------, 19—, whereby in

(w) The Statute of Frauds, 23 Car. 2, e. 3, s. 4, provides that no action shall be 
brought whereby to chatgc the defendant u|>on any social promise to answer for the 
debt, default, or miscarriage of another person, unless the agreement upon which such 
action shall be brought, or some memorandum or note thereof, shall be in writing and 
signed by the party to l»c charged therewith, or some other person thereunto by him 
lawfully authorised.

A guarantee is an accessory or secondary contract (Lakeman v. Mount Stephen, L. R. 
7 H. L. 17, 24 ; 89 L. J. Q. 11. 27'»). To constitute a guarantee within the statute, the 
person whose debt is answered for must be some person other than the promisor or 
promisee, and he must be liable for such debt and continue liable whilst the guarantee 
is in force, and the promisee must be himself the creditor (Simpson v. Penton, 2 C. A. 
M. 430 : Fist o mul v. Kenyon, 11 A. A E. 438 ; J lorgna te* v. Pa rut ne, 13 M. A W. 
Ml ; Mount Stephen v. Lakeman, supra ; llurburg Comb Go. v. Martin, [1902] 1 K. B. 
778 ; 71 L. J. K. 11. ‘>29). A mere promise of indemnity, or a promise to answer for a 
debt of the promisee, is not within the statute (Thomas v. Cook, 8 B. A C. 728 ; Wildes 
v. Dudloir, L. R. 19 Eq. 198 ; 44 L. J. Ch. 341 ; Guild v. (bnrad, [1894] 2 Q. B. 
885 ; 63 L. J. Q. B. 721 ; and see llurburg Comb Co. v. Martin, supra). Nor is a 
promise to pay for goods, where the goods are supplied to another upon the sole credit 
of the promisor (Hirknxgr v. Darnell, 1 Smith's L. 0., 11th cd., p. 299). An agree
ment to give a guarantee is within the statute (Mallet v. Bateman, L. K. 1 C. V. 
163 ; 35 L. J. C. 1\ 40).

A guarantee must be construed according to the intention of the parties as expressed 
in the w.iting, and evidence of the position and circumstances of the parties may be 
given u* the trial for the purpose of ascertaining such intention ( Wood v. Priestner, 
L. It. 2 Ex. 66, 282 ; 36 L. J. Ex. 127 ; llcjfield v. Meadows, L. R. 4 C. V. 595 ; Laurie 
v. Seholejield, L. 11. 4 C. 1'. 622 ; 39 L. J. C. 1*. 290 ; Morrell v. Cowan, 7 Ch. 1). 151 ; 
17 L J. Oh. 73).

By the Mercantile Law Amendment Act, 1856 (19 A 20 Viet. c. 97), s. 3, the con
sideration for the promise may be proved by parol evidence, but the promise must still 
be complete in the writing (Holmes v. Mitchell, 7 C* B. N. S. 361 ; 28 L. J. C. 1\ 301).

In claiming uj»on a guarantee it is better to allege in the body of the claim or in the 
particulars, that the guarantee is in writing, and also to give the date of it, otherwise 
particulars may be ordered to be given showing when and how the guarantee relied on 
was given (see ante, p. 38) ; but the omission to allege that the guarantee is in 
writing is no ground for objecting to the statement of claim in poiut of law, as the 
Statute of Frauds, if relied on, must be expressly pleaded (see “ Frauds, Statute of 
post, p. 663).

A surety is not entitled to a demand for payment u|ton the default of the debtor, or 
to not ice of the default, unless he lmsvxpressly stipulated for it (Sichlemore*. Thistleton, 
6 M. A S. 9 ; Hitchcock v. Uumfreg, 5 M. A (4. 559 ; and see Price v. Kirkham, 3 H. A 
C. 437 ; 31 L. J. Ex. 35) ; and in order to charge a surety uj»on a contract of guarantee 
it is not necessary to make a demand upon the principal debtor, unless such demand is 
necessary to charge the debtor (llcdc v. Farr, 6 M. A 8. 121 ; Lille g v. llewitt, 11 
Price, 494 ; Warrington v. Furbor, 8 East, 242 ; Walton v. Masrall, 13 M. A W. 452), 
or unless the surety has expressly stipulated that such demand shall be made (Leake on 
Contracts, 4th cd., p. 454).

By s. 5 of the Merc. L. A. Act, 1856, “ Every }>erson who, being surety for the debt 
or duty of another, or being liable with another for any debt or duty, shall pay such 
debt or i»erforin such duty, shall be entitled to have assigned to him, or to a trustee for

N 2
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consideration that the plaint ill' would give time to A'. F. for the payment of
a debt of £------due from the said A'. F. to the plaintiff and would forbear
from suing the said F. F. for the said debt [until the-------------, 19—J,
which the plaintiff accordingly did, the defendant agreed to pay to the
plaintiff the said £------, on the [said]-------------, 19—, if the said A'. F.
failed to do i. The said A’. F. did fail to pay the said sum [on the said 
day, or at all] and the same is still unpaid.

Particulars :—
19—,------------ . Principal due....................... £------- .

I 'laim vu a (iiiarantee fur Ihr Frier of Hood*.
The plaintiff’s claim is for the price of goods sold and delivered by the 

plaintiff to A". under the following guarantee :—

Sir,—In consideration of your ' g goods to A'. F., I undertake to 
see you paid.

Yours, &c.,
C. It. (Defendant).To Mr. A. It. (Plaintiff).

Particulars :—
19—.

-------------. ,"i5 tous of coal at go*.
£ ». rf.
55 0 0

Amount due £55 0 0

(S<r II. S. €., 1 H8;’>,.!/«/). €., Seri. IV., No. 10.)

him. every judgment, *|«oeialty, or other security which shall be held hy the creditor in 
res|>ect of Mli ii debt or duty, whether sucli judgment. s|ieeialty, or other security shall 
or -Lull not lie deemed at law to have lieen satisfied by the payment of the debt or 
|ierformance of I be duly, and such |ietaon shall be entitled to stand in the place of the 
creditor, and to use all the remedies, and, if need be, and u|sm a pro|ier indemnity, to 
use tlie name of the creditor, in any action or other proceeding, at law or iu equity, in 
on 1er to obtain from the principal debtor, or any co-surety, co-contractor, or co-debtor, 
ns the ease may I S', indemndieat ion for the advances made ami loss sustained by the 
|icraoii who shall have so paid such debt or (icrforninl such duty, and such |wymcut or 
lierformance so made by such surety shall not lie pleiutuble iu liar of any such action 
or other proceeding by him : Provided always, I lint no co-surety, co-contractor, or 
co-debtor shall lie cut it le. I to recover from any other co-surety, co-contractor, or 
co-debtor by the means aforesaid, more than the just pro|iortiou to which, as between 
those juirties themselves, such last-mentioned person shall be justly liable." (Sec 
farther, “ Ouarautrrn,'' /nW, pp. 1174, 147*4.)

A surety who has made |«ymcut* under the guarantee may, in general, recover the 
amount so paid ns money paid for such ptineipal at his request. (Sec " .i/oney /'flu/," 
pus/, p. 2.*i.*i.) So also a surety w ho is liable as surety jointly (or jointly and severally) 
with others may, if lie pays the debt guaranteed, recover from hie co-sureties their 
shares of such debt, and similarly each of such sureties may recover contribution from 
his co-suret ies in rv.pwt of any payment he may have made under the guarantee in 
excess of his profier proportion (/A).

As to actions on representations rc-iiccting the credit of third parties, see II Geo. 4, 
c. 14, cited •“ Fraud,'' /nut, p. 40ti.

6206
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Against a Principal Debtor awl his Surety on a Guarantee for Goods
Sold.

The plaintiff's claim is aguinst the défoulant A. tt. as principal, and 
against the defendant C. I). ns surety, for the price of goods sold and 
delivered by the plaintiff to A. li. on the guarantee by G. D. in writing 
dated the 2nd of February, 1882.

Particulars :—
1900. ■£ *• A

2nd February, goods ............................................... 47 IS 0
3rd March „   105 14 0
17th March ......................................................... 14 12 0
5th April .,   34 0 0

Amount due ................................... £202 1 0
(See It. S. C., 1883, App. Sect. IV., No. 11.)

On a Guarantee for due Accounting by a Cotter tor («).

1. By an agreement in writing dated the------------ , 19—, it was agreed
between the plaintiff and the defendant that, in consideration that the 
plaintiff would employ X. Y. as his collector, the defendant would lie 
answerable to the plaintiff for the due accounting to the plaintiff by Jf. Y. 
for, and duo payment by X. V. to the plaintiff of all moneys received on 
behalf of the plaintiff by X. Y. ns such collector.

2. The plaintiff accordingly employed X. Y. as his collector, but X. F. 
did not, whilst in such employment, duly account for to the plaintiff or 
make due payment to the plaintiff of all moneys received by him as such 
collector.

Particulars of sums not accounted for or paid over :—

19—,------------- . £. e. d.
From Brown & Co......................................................
From Wm. Jones ...................................................

Amount due ...........................
3. The defendant has not paid to the plaintiff the said amount or any 

part thereof.

(/#) In the case of a guarantee for the honesty of a servant, if the master, after he 
has discovered acts of dishonesty by the servant such as to render him unworthy of 
further confidence and to justify his dismissal, chooses to continue him in his service 
without acquainting the surety with the facts and obtaining his consent to such con
tinuance, he thereby becomes disentitled to claim under the guarantee in respect of 
subsequent acts of dishonesty, it being a general principle that the jierson guaranteed 
has a duty not to act unfairly towards the surety (Phillips v. Foxall, L. tt. 7 Q. tt.

; 41 L. J. Q. tt. 203 ; and sec Mayor of Durham v. Fowler, 22 Q. tt. D. 304, 410— 
423 ; 58 L. J. Q. tt. 24ti). ttut the principle only applies when the dishonesty is
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A like Form.

The plain tiffs claim is for money payable by the defendant to the plaintiff 
under a written guarantee given by the defendant to the plaintiff dated the
------------- , 10—, for the due payment by X. Y. to the plaintiff of all
moneys received by him ns the plaintiff's collector on the plaintiff’s liehalf. 
The consideration for the guarantee by the defendant was the employment 
by him of X. as his collector.

Particulars :—
The amounts received by X. Y. and not paid to the plaintiff arc as 

follows [el/ile mime, with dales anil amounts anil names of llie persons by 
whom paid].

HKIR8 AND DkVISF.ESfp).

Against Heir ami Devisee, for a Del! due under a Covenant by 
the Testator (q).

The plaintiff's claim is against the defendant C. D. ns [eldest son and] 
heir-at-law of G. //., deceased, and against the defendant E. F. as devisee

committed in the course of the servant’s employment, and when the master has power 
to dismiss him for it (fiixton, AY. Union v. tine, 08 L. J. Q. B. 380). See further, 
poet, p. 07».

(/») At common law a distinction whs made between specialty debts in which the 
obligor bound himself only, and those in which he also bound his heir by name. The 
former did not bind the heir in respect of the lands of the ancestor which passed by 
descent to him : the latter did, and the obligee could recover u|>on them against the 
heir, to the extent of the lands which the latter acquired by descent from the obligor. 
In neither case could the obligee recover against the devisee of the lands. The 
11 (leo. 4 k 1 Will. 4, c. 47. gives a like remedy against the devisee upon specialty 
debts of the latter kind to the extent of the lands devised, and by the Conveyancing, 
kc. Act, 1881 (14 A 4» Viet. c. 41), s. »P, the distinction between specialty debts in 
which the obligor binds himself only, and those* in which he binds his heir by name is 
abolished in respect of deeds executed subsequent to 1881, other than those in which 
the contrary is expressly provided, and such obligations bind the heirs and real estate 
as if heirs were named.

An inqiortnnt change has been effected by the Land Transfer Act, 18V7 ((10 k til 
Viet. c. II»). as to the devolution «if “ real property ” within that Act, upon the «loath 
of the |K»rson entitled. The Act «loos not apply to copylmhls or to customary froehohls 
as to which an a«lmission or any act by the lor«l is necessary to perfect the title of a 
purchaser from a customary tenant. (Sec In re Somcrrille'* (bntrart, [11103] 2 Ch. 
r»83 : 72 L. J. Ch. 727.) In the eases within the Act, that is, in cases of real estate in 
general, the estate vests upon the ileath in the executors or administrators, as though 
it were a chattel real, ami not as formerly in the heir or«lcvisee, ami is held subject to 
their duties as executors or administrators, in trust for the parties beneficially entitle»!, 
until by conveyance or assent it is transferred to or vested in the heir or «levisec, or 
otherwise dealt with in the course of the administration.

A consequence of this would seem to lie that an heir or devisee of such real estate 
cannot be sue«l for a debt due under a covenant of the ancestor or testator until the 
estate has become thus vested in him, and that until that has hap|>cncd the action 
should be against the executor or administrator. (See “ KxrcMton," ante, p. 1(17.)

(//) The action against the heir and devisee of a testator, upon specialties in which the
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of the said G. //. of lands and hereditaments which were of the said G. 11.
under the last will of the said G. II. [dated the----- of-------, V.)—], which
said lands and hereditaments before the commencement of this action 
became vested in the defendants as such heir-at-law and devisee as afore
said, for principal and interest due from the defendants C. D. and K. F. 
respectively to the plaintiff under a covenant of the said G. If. in a deed
dated the------------- , 19—, whereby the said G. //.. for himself and his
heirs, covenanted with the plaintitf that he the said G. 11. would pay to the
plaintiff £------, with interest for the same at the rate of------per cent.
per annum, on the-------------, 19-—.

Particulars.
[Stale the amunt due for princi/tal and interest,see “Ayrcements," ante, p. 81,]

lUj Heir or Devisee of Lessor ayainst Lessee on a ( 'ovenant in the 
Lease : see “ Landlord and Tenantpost, p. 228.

Hire (r).

For the Hire of Goods.
The plaintiff's claim is for money due from the defendant for the hire of 

goods let by the plaintiff on hire to the defendant under an agreement in 
writing dated [&c., or as the rase may he'].

heir is bound, is founded on the II (ieo. 4 k 1 Will. 4, c. 47. By. s. 2, testamentary 
dispositions of real estate whereof the testator was seised in fee, in possession, reversion, 
or remainder, are to be deemed void as against any person with whom the testator had 
entered into any bond, covenant, or other specialty binding his heirs. By s. 3, every 
such creditor shall have an action upon such specialties against the heir and devisee, 
or the devisee of such devisee, jointly. By s. 4, in ease there shall not be any heir, 
the creditor may maintain an action against the devisee or devisees solely.

In an action against an heir, before the Judicature Acts, it was sufficient for the 
plaintiff to state the fact of the heirship, without stating how the defendant was heir, 
this being a matter more within the defendant’s knowledge than the plaintiff's 
(Iten limn v. Stephenson, 1 Salk. 855 ; sec Derm le;/ v. Cunt once, 4 T. R. 75), and it is 
thought that this rule of pleading is still applicable in such cases. It may, however, 
sometimes be advisable to state the facts constituting the defendant’s heirship, where 
it can be done shortly, or where the heirship is likely to be disputed.

It was not necessary, ns against an heir, to allege that the ancestor died possessed of 
any real assets which descended to the heir, as it lay on the heir to show by way of 
defence that nothing in respect of which he could be rendered liable descended to him. 
(Sec “ Heirs anti Devisee*post, p. <178 ; Ord. XIX., r. 25, cited ante, p. 9.) But it 
would now seem correct to show' that the lands,or some of them, had passed out of the 
hands of the executors or administrators and Income vested in the parties sued. (Sec 
note(p), ante, p. 182.)

(/•) Sec “ JtniIntents," ante, p. 93, and post, p. 334 ; “ Conversion," post, p. 344, and 
“ Reversion,” post, p. 474.
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Particulars :—[dire /(articular» of dates and item*, a* for instance—]
111—,------------ Hire of piano between these dates at

to-------------. £------a month ns agreed....................£----------

Against the Hirer of Omul* for Breaches of Agreement.

1. The plaintiff has suffered damage by the defendant’s breach of a 
contract in writing dated [or, a* the rase nun/ he], whereby the plaintiff let 
certain household furniture and other goods on hire to the defendant for
----- months at £------ per month, and the defendant undertook to use the
said furniture and goods in a careful and reasonable manner during the 
continuance of such hiring, and to re-deliver tile same at the expiration of 
such hiring to the plaintiff'in as good a state and condition as they were 
in when so let to him (reasonable wear and tear only excepted).

i. The defendant used the said furniture and goods in a negligent and 
unreasonable manner, and when he re-delivered the same to the plaintiff on
the-------------[ lit—, at the expiration of the said hiring, they were not
in such a state and condition as aforesaid, and were greatly damaged and 
deteriorated otherwise tliau by reasonable wear and tear.

Particulars :—

Against a Hirer of Wagons for Demurrage of the Wagons : see. “ Demurrage," 
ante, p. lliô.

The like for Damages for Detention hegonil the allowed Time : see lb.

Hi'S BAND AND WIFE («).

Claim bg a Married 11 'omanfor a Debt contracted or on a Contract made dur in g
Coverture.

Between A, B. (a married woman) ....... Plaintiff,
and

C. D............................................. Defendant.

Statement of Claim.
The plaintiff is a married woman and the wife of E. B., and her claim 

against the defendant is for [here stale the cause of action as in ordinary 
cases].

(») The Married Women's Property Act, 1SS2 (48 A 4(i Viet. c. 78), ami the Married 
Women's Property Act, 18VU (fist A 67 Viet. c. lilt), by which it is amended, effected
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Claim bn a Married Woman for a Debt contract*1 or on a Contract math 
before Marriage.

[ Title as in preceding form.]

The plaintiff is a married woman and the wife of E. />. [to whom she 
was married oil the------ ----- , 19—], and her claim against the defendant

important alterations in the law of husband and wife and in the procedure relating 
thereto.

In general, at common law, a married woman was incapable of contracting on her 
own account, and could not properly sue or be sued, either in contract or in tort, 
separately from her husband, though in certain cases she might sue or be sued jointly 
with him ; she might, however, contract as agent for her husband, and when she so 
contracted, he was the proper person to sue or be sued upon the contract ; though he 
might join the wife as a co-plaintiff where the consideration for the contract had 
proceeded solely from her, so that she was what was called the meritorious cause of 
action. This rule ns to the wife's incapacity to contract was subject to certain 
exceptions, as, for instance, where the wife was judicially separated from her husband, 
or had obtained a protection order against him, or where the husband was civilly dead ; 
and in those cases the wife could contract and could sue and be sued, as a feme sole. 
(See Leake on Contracts, 4th ed., pp. 38» et set/.)

In equity a married woman, who had separate estate not subject to a restraint 
against anticipation, might make contracts which, though they could not be enforced 
against her personally, were enforceable against such separate estate (Aylett v. Ashton, 
1 M. & Cr. 108 : Johnson v. fini higher, 3 D. F. k .1. 434 ; 30 L. J. Ch. 238 ; Pike v. 
Fitzgihhon, 17 Ch. D. 454 ; 40 L. J. Ch. 334 : and see post, p. 130).

Procedure in Actions by and against Married Women.]—By Ord. XVI., r. 10, 
“ Married women may sue and be sued as provided by the Married Women’s Property 
A.». I Ml'

By s. 1 (2) of that Act, “ A married woman shall be capable .... of suing and 
being sued, either in contract or in tort, or otherwise, in all respects as if she were a 
feme sole, and her husband need not be joined with her as plaintiff or defendant, or be 
made a party to any action or other legal proceeding brought by or taken against her ; 
and any damages or costs recovered by her in any such action or proceeding shall be 
her separate property ; ami any damages or costs recovered against her in any such 
action or proceeding shall be payable out of her separate property, and not otherwise."

By s. 12 of the same Act, “ Every woman, whether married before or after this Act, 
shall have in her own name against all persons whomsoever, including her husband, 
the same civil remedies ... for the protection and security of her own separate 
property, as if such property l>elonged to her as a feme sole, but, except as aforesaid, 
no husband or wife shall be entitled to sue the other for a tort. In any . . . pro
ceeding under this section, it shall be sufficient to allege such property to be her 
property."

As to actions against a married woman in respect of ante-nuptial debts and liabilities, 
see ss. 13, 15,13, cited post, pp. 188, I'.MI.

By s. 23 of the same Act, it is enacted that “ For the purposes of this Act the legal 
pcisonal representative of any married woman shall in respect of her separate estate 
have the same rights and liabilities and be subject to the same jurisdiction as she 
would be if she were living." (See Herman v. Wharton, [1831] 1 Q. B. 431 ; tit) L. J. 
Q. B. 233.)

Although it is unnecessary to join the husband as co-plaintiff with the wife in any 
case in which she can sue alone under the provisions of the Act, he may properly be so 
joined where he has any rights of action on his own behalf in respect of the subject- 
matter of the action. (Sec Jtfasley v. Honey, [1831] 1 Q. B. 503 ; «0 L. J. Q. B. 408 ;
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is for goods sold and delivered [nr, ns the rase mil/ in] liy lier before her 
marriage and whilst she was known as A. O. [nr, for damage for breach of

find /mxt% p. 411.) Ami lie ought to lie so joined where he is n joint-contract ce with the 
wife in respect of a contract suml upon. (See Iloare v. .Xildett, [1891] 1 Q. B. 781 ; 00 
L. J. Q. B. 666.)

Similarly, although it is usually unnecessary to join the husband as a co-defendant 
with the wife, he may properly lie so joined if lie is under any personal liability to the 
plaintiff in respect of the subject-matter of the action, e.g., where he is a joint con
tractor or a joint tort-feasor with the wife, or where he is liable for a tort committed 
by the wife. (Sec lloate v. Niblett, supra ; Seeoha v. Kattenbury, 17 Q. B. 1). 177 ; 
55 L. J. Q. B. 975 : Beaumont v. Kaye, [1904] 1 K. B. 292 : 79 L. .1. K. B. 219 : and 
see po*t, p. 410 ; and the Married Women's 1'ropcrty Act, 1882, ss. 14, 1.1, cited /nmt,
p. 188.)

Where a married woman contracts jointly with her husband or any other person, the 
ordinary rules as to the joinder of joint contractors as parties to actions on the contracts 
arc applicable. (See Jfoare v. Nihlett, tupra.)

By Ord. XVIII., r. 4, “ Claims by or against husband and wife may be joined with 
claims by or against cither of them separately.” (See Ord. XV111., rr. 1, 8, 9; ante, 
p. .12.) In an action against a married woman who has separate property vested in 
trustees for her, no order will be made against the trustees for payment of the amount 
of the judgment out of the settled property, unless they are parties to the action : but 
the plaintiff, without joining them, can obtain a charge upon the property and obtain 
equitable execution thereon by the appointment of a receiver. (See In re Peace, 
24 Ch. D. 406 ; 49 L. T. <137.)

A married woman may be brought in as a third party where she is liable in 
respect of her separate property to the defendant for contribution or indemnity 
(G!ouce*ter*hirc /tanking Co. v. PhilUppt, 12 Q. B. 1). .199 ; 68 L. J. Q. B. 493 ; see 
poxt, p. 6.17).

The marriage of a female plaintiff or defendant pending the action does not cause 
the action to abate where the cause of action continues, nor does it in general render 
it necessary to join the husband as a party. (Sec Ord. XVII., rr. 1—4, cited 
ante, p. 90.)

In the King's Bench Division a female plaintiff should bo descrilied in the title of 
the action on the writ as either spinster, or widow, or married woman, and a female 
defendant ought also to be so described therein where practicable. (See Central Office 
Practice Rules, Ann. Vrac., 190.1, p. 1049.)

Contracts during Coverture. ] — By the Married Women’s Property Act, 1882, s. 1 (2), 
it is enacted (inter alia) that “a married woman shall lie capable of entering into and 
rendering herself liable in respect of and to the extent of her separate pro|»erty on any 
contract.” Hub-sections (9) and (4) of that section have been rcjienled by a. 4 of the 
Married Women’s Property Act, 1899, as from the date of the passing of that Act, viz., 
the 5th Dcccml>cr. 1899, and do not apply to contracts entered into since that date. 
Previously to the repeal of these sub-sections, it was held that a married woman could 
not validly contract on her own account so as to bind her separate property under s. 1 
of the Act of 1882. unless at the time of the contract she had some separate property 
which she could bind by her contracts, and with reference to which she could be 
deemed to have contracted,and that the onus of proving that fact in an action brought 
against her under that section lay U|«on the plaintiff {Pall iter v. Gurney, 19 Q. B. D. 
619 ; 66 L. J. Q. B. 646 ; Uak v. Driffield, 21 Q. B. D. 98 ; 69 L. J. Q. B. 89 ; Station 
v. Lee. [1891] 1 Q. B. Ml : (10 L. .1. Q. B. 669).

The provisions of s. 1 (2), and of sub-ss. only applied to what is termed
free separate property, that is, separate property not subject to a sultiisting restraint 
on anticipation. (See the M. W. P. Act, 1882, s. 19, cited /tout, p. 190 ; Jieekett v. 
father, 19 Q. B. I). 7 ; 5fi L. T. 636 ; Pelton v. Jfarriton, [1891] 2 Q. B. 422; tiU 
L. J. <J. B. 742 ; J/raunttein v. Leu'it, <11 L. T. 3<15, (15 ib. 449 ; St ogdon v. Ise, tu/ira,)
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n contract in writing, dated the------------- , 10— (or, as the case mai/ /#»),
made hy her liefurc her marriage and whilst she was known as A. 0 
whereby the defendant agreed, &c., proceed as in the ordinary forai]. 

Particulars :—

As to contracts entered into by marrietl women (otherwise than as agents) upon or 
subsequently to the 5th December, 1898, the M. VV. V. Act, 1898, s. 1, provides that

“ Every contract hereafter entered into by a married woman, otherwise than 
as agent,

(a) shall be deemed to be a contract entered into by her with respect to and
to bind her separate property whether she is or is not in fact possessed of 
or entitled to any separate property at the time when she enters into such 
contract ;

(b) shall bind all serrate property which she may at that time or thereafter be 
possessed of or entitled to ; and

(c) shall also be enforceable by process of law against all property which she may
thereafter while discovert be possessed of or entitled to ;

Provided that nothing in this section contained shall render available to satisfy any 
liability or obligation arising out of such contract any separate property which at that 
time or thereafter she is rest rained from anticipating.”

This proviso is construed, together with s. 19 of the Act of 1882 (post, p. 190), to 
have the effect of preventing execution against property which at or since the date of 
the contract was subject to the restraint, although the married woman has become a 
willow or discovert, in respect of a debt or liability incurred during the marriage 
(Harnett v. Howard, [IV HI] 2 Q. B. 784 ; liO L. J. Q. B. 955; Brows v. Dim hi eh y, 
[1904] 1 K. B. 28; 78 L. J. K. B. 85 ; Sa/tlaw v. Welch, [1899] 1 Q. B. 419; «8 
L. J. (J, B. 910). The section does not affect contracts made by a married woman as 
agent for her husband (Paquin v. Holden, citai /tost, p. 191).

In an action against a married woman upon contracts within the above section it is 
unnecessary for the plaintiff to allege or prove that she hail separate property at the 
date of the contract.

Ante-nuptial Debts and Liabilities of the Wife.]—By s. 22 of the M. W. P. Act, 
1882, the M. W. P. Acts of 1870 and 1874 (83 6: 84 Viet. c. 93 ; 87 k 38 Viet. c. 50) 
were repealed. Such repeal, however, is subject to the saving contained in that section 
of rights acquired and liabilities incurred under the re|>valal Acts, and having regard 
to the provisoes contained in ss. 13 and 14, citai infra, of the Act of 1882, the rights 
and liabilities in respect of the ante-nuptial debts contracts and torts of a married 
woman will depend upon the date of her marriage.

Thus, if the marriage took place previously to the 9th of August, 1870 (the date of 
the coming into operation of the M. W. P. Act, 1870), those rights and liabilities will 
still be mainly governed by the common law in existence previously to that date. By 
that law, on marriage, the husband became liable to be sued jointly with the wife in 
rcs|>eet of contracts made or torts committal by her Indore the marriage. (See Beck v. 
Pierce, 23 Q. B. D. 31fi, 320 ; 58 L. J. Q. B. 516 ; Chubb v. Stretch, L. U. 9 Kq. 535, 
559 ; 39 L. J. t'h. 329.)

If the marriage took place after the 9th of August, 1870, and before the 30th of 
July, 1874 (the date of the coming into operation of the M. VV. P. Act, 1874), the 
wife, by s. 12 of the M. VV'. P. Act, 1870, is liable to be sual as a feme sole for all her 
ante-nuptial debts,and any property belonging to her for her sc|>aratc use is liable to 
satisfy such debts as if she hud amtinual unmarried, and the husband, by the same 
section, is wholly cxoncratal from liability in respect of the wife’s ante-nuptial debts.

If the marriage took place between the 80th of July, 1874, and the 1st of January, 
1883 (the date of the coming into operation of the M. VV. P. Act, 1882), the husband, 
by ss. 1, 2. of the M. VV'. P. Act, 1874, is liable for the wife’s ante-nuptial debts, con
tracts, nml torts, but to the extent only of the assets which are spécifiai in s. 5 of that
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Act ; ami he may further reduce his liability by deducting the amount of any pay
ment of such debts made by him before the commencement of the action, and of any 
judgment bond fide recovered against him in respect of lier ante-nuptial debts or 
liabilities in any action commenced previously to the action in question (Fear v. 
Cattle, 8 Q. It. 1). 380 : 51 L. J. Q. It. 270). In actions under that Act, the husband 
and wife should be sued jointly (see ss. 1. 3, 4), and the husband cannot properly be 
sued alone.

The Act of 1874 did not alter the liability of the wife as regards her ante-nuptial 
debts, except by making her liable to be sued for them jointly with her husband (ride 
tit pro), and therefore, with that exception, the liability of a wife married between the 
30th of July, 1874, and the 1st of January, 1883, in respect of her ante-nuptial debts, 
is the same as if she had been married during the period between the 9th of August,
1870, and the 30th of July, 1874, as to which ride ttt/tra. This liability of her separate 
property for her ante-nuptial debts under the Act of 1870 extends even to separate 
property which is subject to a restraint on anticipation {Afford v. Held, 22 Q. It. D. 
548 ; 58 L. J. Q. B. 230).

If the marriage took place after 1882, the rights and liabilities in respect of the 
wife's ante-nuptial debts, contracts, and torts, depends on the following enactments of 
the M. W. V. Act, 1882

lty s. 13 of that Act, “ A woman after her marriage shall continue to be liable in 
respect and to the extent of her separate property for all debts contractai, and all 
contracts enteral into or wrongs committed by her before her marriage, including any 
sums for which she may be liable as a contributory . . . under and by virtue of the 
Acts relating to joint stock companies ; ami she may be sued for any such debt and 
for any liability in damages or otherwise under any such contract, or in respect of 
any such wrong ; and all sums recovered against her in respect thereof, or for any 
coats relating thereto, shall be payable out of her separate property ; and as between 
her and her husband, unless there lx? any contract between them to the contrary, her 
separate property shall be deemed to be primarily liable for all such debts, contracts, 
or wrongs, and for all damages or costs recovered in respect thereof : Provided always, 
that nothing in this Act shall operate to increase or diminish the liability of any 
woman married before the commencement of this Act for any such debt, contract, or 
wrong, as aforesaid, except as to any separate property to which she may become 
entitled by virtue of this Act, and to which she would not have been entitled for her 
separate use under the Acts hereby repcalal or otherwise, if this Act had not passed.”

By s. 14, “A husband shall be liable for the debts of his wife contracted, and for all 
contracts enteral into and wrongs committed by her, before marriage, including any 
liabilities to which she may be so subject under the Acts relating to joint stock 
companies as aforesaid, to the extent of all property whatsoever belonging to his wife 
which he shall have acquired or become entitled to from or through his wife, after 
deducting therefrom any payments made by him, and any sums for which judgment 
may have been bond fide recoveral against him in any proceeding at law in respect of 
any such debts, contracts, nr wrongs for or in respect of which his wife was liable 
before her marriage as aforesaid ; but he shall not be liable for the same any further 
or otherwise ; and any Court in which a husband shall be sued for any such debt shall 
have power to direct any inquiry or proceedings which it may think proper for the 
purpose of ascertaining the nature, amount, or value of such property: Provided 
always, that nothing in this Act contained shall operate to increase or diminish the 
liability of any husband married before the commencement of this Act for or in respect 
of any such délit or other liability of his wife ns aforesaid.”

By s. 15, “A husband and wife may be jointly sued in rcs]>cct of any such debt or 
other liability (whether by contract or for any wrong) contractai or incurred by 
the wife before marriage as aforesaid, if the plaintiff in the action shall seek to 
establish his claim, either wholly or in part, against Imth of them ; and if, in any 
such action, or in any action brought in respect of any such debt or liability against 
the husband alone, it is not found that the husband is liable in respect of any 
property of the wife so acquiral by him or to which he shall have become so
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entitled «as aforesaid, lie shall have judgment for his costs of defence, whatever may 
lie the result of the action against the wife if jointly sued with him ; and in any such 
action against husband and wife jointly, if it ajijiears that the husband is liable for 
the debt or damages recovered, or any part thereof, the judgment to the extent of 
the amount for which the husband is liable shall be a joint judgment against the 
husband personally, and against the wife ns to her separate property ; and as to 
the residue, if any. of such debt and damages, the judgment shall be a separate 
judgment against the wife as to her separate property only.”

Under these sections the husband and the wife may be sued in respect of the wife's 
ante-nuptial debts, contracts, or torts, either together or separately (see Beck v. 
Pierce, 23 Q. 11. I>. 310; 58 L. J. Q. It. .510) ; but their liability is not a joint one, 
the right of action against each being distinct ; and, therefore, an unsatisfied judg
ment obtained against the wife in an action brought separately against her for an 
ante-nuptial debt is no bar to a subsequent action against the husband for the same 
demand (Peck v. Pierce, supra).

A wife is liable to have a judgment against her personally, under Old. XIV., or 
otherwise, for a debt contracted by her before marriage (llobinson v. Lynes, [1894] 
2 (j. 11.577 ; 03 L. J. Q. 11. 759) ; but s. 19 of the Act of 1882 (pout, p. 190) limits, 
in cases to which it is applicable, the property which may be made available to 
answer the judgment (Birmingham Excelsior Society v. Lone, [1904] 1 K. 11. 35,39 ; 
73 L. .1. K. It. 28).

Where a woman contracts debts during a first marriage, and afterwards marries 
again, the debts so contracted are “ debts contracted before her marriage ” within 
the meaning of s. 13 (Joy v. Bobinson, 25 Q. It. D. 407 ; 59 L. J. Q. It. 307 ; see 
Barnett v. llotrard and Brown v. Dimbleby, cited ante, p. 187).

Where the husband is sued under the Act of 1882 in respect of the wife’s ante
nuptial debts or liabilities, the statement of claim should allege that the defendant has 
acquired or become entitled to such property from or through the wife.

Under ss. 14 and 15 of the M. W. 1*. Act, 1882, the husband's liability, if any, to be 
personally sued for the ante-nuptial debts of the wife continues even after her death. 
(Sec Beck v. Pierce, 23 Q. 11. 1). 310 ; 58 L. J. Q. 11. 510.) If the wife survives the 
husband, she thereupon becomes again liable as a feme sole in respect of her ante
nuptial debts, contracts, and torts, as at common law (see Chubb v. Stretch, L. It. 9 
Eq. 555 ; 39 L J. Ch. 329 ; W oodman v. Chapman, 1 Vamp. 189), except that in cases 
of marriage since 1882 property which was made subject to restraint against anticipa
tion is not available in execution where the restriction is not contained in a settlement, 
or agreement for a settlement, of her own property, made or entered into by herself. 
(See The Married Women’s Property Act, 1882, ss. 13, 19, ante, p. 188, post, p. 190 ; 
Birmingham Excelsior Society v. Lane, supra.)

Property of the Wife.]—At common law marriage operated as a gift to the husband 
of all jiersonal chattels in jiossession then belonging to the wife in her own right ; and 
similarly, any personal chattels in possession acquired by her in her own right during 
the coverture vest et l in the husband, so that he alone could bring actions in respect of 
them. (See Co. Litt. 351 b ; M'Xrilagc v. Holloway, 1 It. & Aid. 218, 221 ; Mason v. 
Morgan, 2 A. & K. 30 ; Dawson v. Prince, 2 D. At J. 41 ; 27 L. J. Ch. 109.)

The husband had also at common law a qualified right in the choses in action of the 
wife, whether acquired before or during the marriage, for he might make them his own 
by reducing them into possession during the coverture, anti they then vested absolutely 
in him ; but, if they were not reduced into his jiossession during the coverture, they 
remained the property of the wife, if she survived him ; and if she jiretieceased him, 
they pa-sed to her administrator, so that the surviving husband could only sue for 
them in that character (Chcechi v. Powell, 0 U. A C. 253 ; Caters v. Madefy, 0 M. Ac 
W. 423, 427 ; Prole v. Soady, L. K. 3 Ch. 220 ; Elect v. Perrins, L. It. 4 (j. It. 500 ; 38 
L. J. Q. It. 257 ; Jones v. Cuthbertson, L. R. 8 Q. It. 504 ; 42 L. J. Q. It. 221 ; anti see 
Ihdlvn «V Leake, 3rd ed., pp. 171, 473). As to what amounted to such reduction into 
jiossession, see the last-ntcd cases, and Xicholson v. Drury Estate Co., 17 Ch. L). 48,55 ; 
47 L. J. Ch. 192.
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The rule at common law as to land and real estate of the wife (other than chattels 
real, such as leaseholds, kc.) was that the husband and wife were deemed to be seised 
thereof in right of the wife during the coverture, and the husband was entitled to a 
freehold interest therein and to the rents and profits thereof during the coverture, 
though after the coverture he had no interest in it, unless he became tenant by the 
curtesy (2 Hlackst. pp. 12<>, 433).

As to the wife's chattels real, the common law rule was that the husband had 
a qualified interest in them, so that he might during the coverture use ami enjoy them, 
or assign and dispose of them by act inter rirm, but, if he died during the coverture 
without having so assigned or disposed of them, they survived to the wife, while, if the 
wife «lied during the coverture, such of them as were in possession vested in him by 
his marital right (Elder v. Pea rum, 25 Ch. D. <»20 ; 32 W. R.358; Su naan v. Wharton, 
[18V1] 1 Q. 1$. 491 ; 00 L J. Q. B. 233).

In equity, however, real or personal property of any kind might be settled in trust 
for the separate use of a woman imlependently of her husband, and where property 
was so settled, it was regarded as belonging absolutely to the wife, and the husband 
hail no right of interfering with or disposing of it. Such settlement might contain a 
provision restraining the wife «luring coverture from sing of the future income of 
the settled property by way of anticipation, ami in such case she could not during the 
coverture alienate the property or the future income thereof, or render it liable in 
respect of her debts or contracts (Arnold v. Woodhmn, L. 11. Hi Eq. 2V ; 42 L. J. Ch. 
A78 : Stanley v. Stanley, 7 Ch. D. 680 ; 47 L. J. Ch. 260 ; Pike v. Fitzgihbon, 17 Ch. D. 
464 ; 60 L. J. Ch. 204 : In re drey, 34 Ch. 1). 712 ; 50 L. J. Ch. 511 ; Huod-liarr* v. 
lierait, [1800] A. C. 174 ; <15 L. J. <J. B. 352); but if she survived her husband, such 
restraint censed to be operative during her wiilowhood, though, unless specially 
restricted to the first coverture, it would revive on her marrying again (I/aickes v. 
Hubbuek, L. R. 11 Kq. 6).

A restraint on anticipation docs not apply to the arrears of income accrued due and 
payable at or before the «late of a judgment, so as to protect such arrears (Ilood-liarr* 
v. Ur riot, su/tra), though it il«x‘s apply to the arrears accruing «lue after the date of the 
juilgmcnt ( White!y v. Eduard», [1800] 2 (j. B. 48; 05 L. J. (j. B. 457; Bolitho v. 
(Jrid/ry, [1005] A. C. 08; 74 L. .1. K. B. 430).

These doctrines of equity with respect to property settled to a mnrricd woman’s 
separate use were extended by the Judicature Acts to every Division of the High 
Court, in the cases to which they applied ; but, as regards property of a married woman 
not settled to her separate use, and not within the scope of those «loctrines, the above- 
mentioned rules of the common law, subject to the exceptions introduced by the 
M. W. 1\ Act, 1870, continued to lx-, in general, applicable until the M. W. P. Act, 
1882, came into operation.

Under the provisions of the latter Act, all real ami )>crsonal property (incluiling all 
chattels in possession or cko*ca in action, and all real estate au«l chattels real) belonging 
or accruing to a mnrricd woman whose marriage took place on or after the 1st of 
January, 1883, or a'squired on or after that date by a married woman whose marriage 
took place before tint date, is the separate property of the married woman (see the 
M. W. P. Act, 1882, ss. 1,2, 5, ami s. 24) : ami she is, therefore, in general, the proper 
IKirsoti to sue for the recovery or protection thereof, or ior any injury thereto, in any 
case where such property is nut vested in trustees for her. (See ss. 1 (2), 12, cited 
ante, p. 185.) That Act ami the amending Act of 18V3 contain the following saving 
clauses with respect to settlements and restraints upon anticipation ;—

By s. IV of the M. XV. P. Act, 1882, “Nothing in this Act contained shall interfere 
with or affect any settlement or agreement for a settlement made or to be made, 
whether before or after marriage, respecting the property of any married woman, or 
shall interfere with or render inoperative any restriction against anticipation at present 
attached or to be hereafter attached to the enjoyment of any property or income by a 
woman urnlcr any settlement, agreement for a settlement, will, or other instrument ; 
but no restriction against anticipation contained in any settlement or agreement for a 
settlement of a woman's own property to be made or entered into by herself shall have

6
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any validity against debts contracted by her before marriage, and no settlement or 
agreement for a settlement shall have any greater force or validity against creditor» of 
such woman than a like settlement or agreement for a settlement made or entered into 
by a man would have against his creditors.”

Similarly the M. W. P. Act, 1893, s. I (uited ante, p. 187), expressly exempts from 
the operation of that section any separate property of a married woman which is subject 
to a restraint on anticipation.

The law with respect to paraphernalia of the wife has not been affected by the 
M. W. V. Acts. (Sec Tanker v. Tanker, [1895] P. D. 1.)

Wife’s Contracts as AgentJ.—The M. W. V. Act, 18113, s. 1, docs not apply to, or 
render a wife liable on, contracts made by her as agent for her husband (Pa quin v. 
Holden, 21 Times Hep. 3til), and prim A facie a contract made by a married woman 
living with her husband for the purchase of necessaries which she has his authority 
to purchase, and in respect of which she intends to pledge his credit, is made by 
her as his agent (/A.). The authority of the wife to contract as agent for her husband 
is a question of fact in each case ; but there is, during cohabitation, a primd facie 
presumption in favour of her authority to contract for such domestic matters as are 
usually intrusted to the management of the wife, as for the reasonable supply of 
goods for the use of her husband, herself, or the household, according to the condition 
in which they live (Phillipson v. Uayter, L. It. ti C. 1*. 38 ; 40 L. J. C. P. 14 ; 
Montague v. Benedict, 2 Smith's L. C., 11th ed., p. 488 ; Seaton v. Benedict, lb., p. 482 ; 
Bebenham v. Mellon, 6 Q. It. 1). 894 : • App. ('as. 21 : 41» L. .1, Q. It. 497 : L. J.y. B. 
155). Such presumption of authority of the wife arising merely from cohabitation may 
in general be rebutted by proving that the husband bail supplied her with sullicient 
funds for payment, whether the creditor had notice thereof or not (Holt v. Brien, 4 
It. & Aid. 252 ; Miten v. Pick, 3 M. & W. 481 ; Bichardson v. Du Boit, L. It. 5 Q. B. 
51 ; 30 L. J. Q. B. «V ; Badland v. Bnrehell, 3 y. B. D. 432 ; 47 L. J. y. B. 500 ; Morel 
v. Earl of I Vert marl and, [1003] 1 K. B. «4, 73, 74 ; [1004 J A. C. 11 ; 72 L. J. K. B. 60) ; 
or by proving the express revocation of the authority by the husband, even though 
there has been no notice of the revocation to the parties dealing with her (Jolly v. Bee», 
15 C. B. N. S. 028 ; 33 L. J. C. P. 177 ; Bebenham v. Mellon, nupra). But if there have 
been previous dealings of the same kind through the wife with the same person, which 
have been acknowledged by the husband, thus giving a foundation of sjiecial consent 
to the agency, it seems that revocation of authority would not be effectual without 
notice to the i»crson dealing upon the faith of the continuance of the agency (Leake 
on Contracts, 4th ed., p. 338 ; Bebenham v. Mellon, nupra ; Truman v. Louder, 11 A. Ac

There is no such presumption of authority during separation ; but a married woman 
living apart from her husband, if he has compelled her to do so, or if she has been 
compelled to separate herself from him by his misconduct, has, if she is without an 
adequate maintenance, an implied authority, which he cannot rebut, to bind him by 
contracts for necessaries (Mon by v. Scott, 2 Smith's L. C., 11th ed., p. 437 ; Hindleg 
v. Marquis of Westmeath, t» B. & C. 200 ; Bazeley v. Farder, L. It. 3 y. B. 559 ; Wilson 
v. lord, L. It. 3 Ex. (13 ; Bebenham v. Mellon, supra), unless she has been guilty of 
adultery which has not been connived at or condoned by him (Gorier v. Hancock, (1 

I B. 608 : A/lyns v. Pearce, 2 ('. B. N. S. 768 : 16 I* J. 0» 1*. 851 : Cooper v. Lloyd, 
6 C. B. N. S. 613 ; Wilson v. tilossop, 20 y. B. D. 854 ; 67 L. J. y. B. ltil).

In the case of a wife living apart from her husband, the onus of proving that the 
circumstances arc such as to render the husband liable to be charged lies on the party 
seeking to charge him (Mainicaring v. Leslie, M. A: M. 18 ; Johnson v. Sumner, 3 H. Ac 
N. 2ti 1 ; 27 L. J. Ex. 341 ; Leake on Contracts, 4th ed., pp. 338, 333).

As in the case of any other agent, a husband may, by ratification, become liable on 
contracts made by his wife in excess of the authority given to her to contract as his 
agent (Montague v. Benedict, supra ; Seaton v. Benedict, supra ; Millard v. Harvey, 
34 Beav. 237).

lu eases where a husband would be liable for necessaries, he may be liable to an 
equitable claim for money lent to his wife and applied in procuring necessaries, or
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paying for necessaries procured (Harris v. he, 1 1*. Wins. 482 : Jenner v. Morris, 3 
1). F. & J. 45 ; 30 L. J. Ch. 301 ; Davidson v. Wood, I 1>. J. A S. 405 ; 32 L. J. Ch. 
4U0 : Deare v. Soutten, L. II. 11 Eq. 151).

As to what are necessaries, see Hunt v. Dr lilaquiere, 5 Bing. 550 : Dazeley v. Forder, 
supra ; Deneaux v. Teak le, 8 Ex. 080 ; Ottoway v. Hamilton, 8 C. P. D. 303 ; 47 L. J. 
C. V. 725.

If the credit was given exclusively to the wife, the husband is not liable (/lent le y 
v. Griffin, 5 Taunt. 350 ; see Jewsbury v. .Xeicbould, 20 L. J. Ex. 217 ; Dr be nh ant v. 
Mellon, supra').

Where the wife has express or implied authority to bind the husband by her 
contracts, the fact of her being possessed of separate property docs not prevent her 
from contracting so as to pledge his credit (Davidson v. Wood, 1 D. J. k S. 405 ; 32 
L. J. Ch. 400).

Actions between Husband and Wife. ]—At common law a husband and wife, being 
regarded as one person, could not validly contract with each other or sue each other in 
contract or in tort. In equity, however, a married woman, being regarded as a feme 
sole with respect to her separate estate, could contract directly with her husband in 
respect of it, and could sue or be sued by him on such contract (Duller v. Duller, 14 
Q. B. I). 831,834 : 10 lb. 374 ; 55 L. J. Q. B. 55). This rule of equity was, by the Judica
ture Acts, rendered applicable in all the Divisions of the High Court, and the M. W. V. 
Acte have greatly extended its applicability. (Sec lb. ; Me Gregor v. McGregor, 21 
Q. B. D. 424 ; 57 L. J. Q. B. 591 : Sweet v. Sweet, [1895] 1 Q. B. 12 ; 64 L. J. Q. B. 
108 ; Doston v. Doston, [1904] 1 K. B. 124 ; 73 L. J. K. B. 17 ; M. W. l\ Act, 1882, 
ss. 1 (2), 12.) The remedies given to a married woman by the M. W. V. Act, 1882, 
s. 12 (cited ante, p. 185), for the protection and security of her separate property, are 
expressly made applicable as against her husband.

A husband ami wife may validly contract witli each other as to conjugal rights, or as 
to compromising proceedings between them relating thereto, even without the inter
vention of a trustee (Dosant v. Wood, L. It. 12 Ch. 1). 005 ; 48 L. J. Ch. 097 ; 
Aldridge, v. Aldridge, 13 P. D. 211 : McGregor v. McGregor, supra).

As to a wife suing her husband on a covenant in a separation deed, sec Street v. 
Street, supra ; and see further “ Illegality,” post, p. 083.

A husband who after the marriage lias lent money to or paid money for his wife 
cannot sue her for money lent to or paid at her request for her before the marriage, 
because marriage still operates, as at common law, as a release of debts or obligations 
which have accrued between the parties before marriage (llutler v. Duller, supra).

By s. 17, provision is made for the summary decision by a judge of the High Court 
of any question between husband and wife as to the title to or possession of property 
on application by summons. (See Phillips v. Phillips, 13 P. D. 220 ; 59 L. T. 183; 
Tasker v. lasher, [1895] P. D. 1.)

Judicial Separations, Protection Orders Ac.]—The effect of a judicial separation, as 
of a divorce, is to place the wife in the same position as to property, ns to contracts, 
and as to actions, as if she were a Jane sole (20 & 21 Viet. c. 85, ss. 25, 26 ; 21 & 22 
Viet. c. 108, s. 7).

A protection order under the last-mentioned Acts, obtained by a wife who has been 
deserted by her husband, has a similar effect.

The Summary Jurisdiction (Married Women) Act, 1895 (58 k 59 Viet. c. 39), s. 5, 
enables justices to make an order which is equivalent to a decree of judicial 
separation.

The effect of a divorce under the Matrimonial Causes Aet, 1857, is to place a married 
woman in the position of a feme sole with respect to property and contract, ami with 
respect to suing and being sued. (See ('apell v. Pourll, 17 C. B. N. S. 743 ; 34 L. J. 
C. P. 168.) But a decree nisi for the dissolution of the marriage does not change the 
status of the wife, as she remains a married woman until the decree is made absolute 
(Forman v. Yillars, 2 Ex. D. 359; 46 L. J. Ex. 579).

Wife Executrix Ac.]— A married woman may be executrix, administratrix, or trustee, 
without the consent of her husband, (lie M. W. V. Act, 1882, ss. 1 (2), 18, 24.)
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Claim against a Married Woman for a Debt contracted or on a Contract 
made during Coverture and since the idh December, 1893 (/).

The ordinary form may he used, but the defendant shoidd h descrihett as 
a married woman in the title of the action and in the body of the claim, as for 
instance :—

Thu plaintiff’:! claim is for £----- due to him from the defendant, who
is a married woman and the wife of E. F., for goods sold and delivered by 
the plaintiff to the defendant.

Particulars :—
[.Sir/ out the particulars.]

The plaintiff claims £------(«).

Claim against a Married Woman for a Itebt contracted, or on a Contract made, 
during Coverture after 1882, but prior to the idh December, 1893 (r).

The plaintiff's claim against the defendant, who is, and was at the date 
of the contracting of the debt hereinafter mentioned, the wife of E. F., 
and possessed of, or entitled to separate property, is for money payable by 
her to the plaintiff for, &c., [«» the rase may be, continuing as in the ordinary 
form, or, where the action is for damages for breach of contract. The plaintiff 
has suffered damage by the defendant’s breach of a contract in writing, (or,
as the case nuiy Ac) made between her and the plaintiff on the-------------,
19—, for, Ac., as the rase may be, stating the cause of action as in the 
ordinary form]. The defendant was at the time of the making of the said 
contract, and still is, a married woman [»;•, the wife of E. /’.], and possessed 
of or entitled to separate property.]

Claim against a Married Woman for a Debt contracted before Marriage 
when the Marriage took place after 1882 (y).

The plaintiff's claim is for £------, payable by the defendant, who is a
married woman and the wife of E. I). [to whom she was married after

(!) In I he case of ilcbts contracted or contracts made since the ">th Deccmlier, 181)11, 
it is not necessary to allege that the defendant had or lias separate estate. (Sec 
oste, p. 187.)

(#) It is not necessary to claim payment out of the separate estate. The judgment 
against a married woman is in the following form : “ It is adjudged that the plaintiff
recover against the defendant, a married woman, ii----- anil coats to be taxed, such sum
and costs to be payable out of her separate pro|ierty and not otherwise."

(e) In actions against a married woman u|Kin contracts made during coverture and 
prior to the Mh December, 1898, it should be alleged in the Statement of Claim that 
the married woman was |mtsessed of or entitled to separate estate at the date of the 
contract, and that she still was possessed or entitled to separate estate. (Sec oste, 
p. 188.)

(y) The judgment in respect of ante-nuptial liability against a married woman 
B.L. 0
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IHH2], fur goods sold and delivered [nr,as the rase 11,111/ //e] Icy the plaintiff 
to the defendant whilst she was unmarried and known as C. ft.

Particulars :—[State them ns in nr dinar y raw*.1

Aii'iinrt Husband aad Wife, married after 18X2, fur 11 Ihbt matrarleil hi/ 
the Wifi before Me Harriot,ft (:).

Between .1. It............................................................Plaintiff',
and

C. ft. and A". /A, wife of the said I'. II. Defendants.

Statement of Claim.
I The plaintiff’s claim is for money due from the defendants to the 

plaintiff" for goods sold and delivered by the plaintiff to the defendant 
A’, /a, before her marriage to the defendant /A, which took place after 
the commencement of the Married Women's Property Act. 1882 [nr, stale 
tlir i/ear nf the narrinje, shnirini/ it to Imre been subsequent to 1882], 

Particulars :—[State the partiruton with dates amt items.]
■j. The defendant <’. /A, upon or subsequently to the said marriage, 

acquired from or through his said wife, or became entitled from or 
through his said wife, to property la-longing to her, which was and is 
more than sufficient in value to satisfy the plaintiff's claim for the price 
of the said goods [alter making such deductions (if any) as he is entitled 
to make under the provisions of the said Act].

[If the délit iras mall arte I prior In the Uth llmem'ier, 189:1, add : .1. The 
defendant A'. /A has [nr, is possessed of or entitled to] sépara. ; operty 
belonging to ber, independently of the defendant <'. /A]

The plaint iff claims £----- .

Ixiikmxitiks («).

wh«*e marriage i* sulweiiuent to 1**2. iw againwt her ae|Miratc property excluding any 
pm|ierty Invitait*l in n wtllvment or agrvem. nt for a wet t lenient made for her hvncfli 
by it wt ranger. (Swants, |»|». |HM, V.Nt, 191.)

(.*) Set* note, p. 19.3.
(«#) A mi'h1 indemnity, a* diwtinguiahod front a guarantee, i* not wiiliin a. 4 of the 

Mamie of Kintul-, and nml not !*• in writing [Uoytr v. Hoyle, [INtW] 1 Ch. N4 : 
Sutton X to. v. Grry, f 1*»9I] 1 t). It. Î8.1). Ko also a proiniwc to anwwvr for a debt or 
linliility Incurred hy the prom lave himwdf, In not within I hut wcetlon (Tkonmn ?. 
flw*, H It. hi C. 7-H : &mtinnnl v. Km you, II A hi K. 4 it* : l/oryreoree v. Ptrmma, lit 
M. hi W. MH ; Guil! v. Con rot!, [1994 J 2 Q. It. 6:t !.. .1. Q. It. 721 ; wee a!no 
•• G na rout mii," ante, p. 179). Notice of the damnification la not a condition precedent 
in th«- contract. unlew *u« h notice wa* e*pru»i|y stipulât.-d for (f'ntler r. Southern, 1 
Wma. Kaund., M7I cl., p. Mil ; Itoftirhl x. Srott, 3 T. II. .174). Under a contract of

4-
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Ch liai hi/ die Aar/ilor of un Accommodation Hilt on die Contract to 
iiidmnifu him (A).

1. The jiluintilT, nl the request of the defendant, made verbally on
the-------------, 11»— [«/■, contained in a letter dated------, or nr dit curt
null/ hr], and for hia aooomin idation, accepted a bill of exchange for £------
dated the-------------, 111—, payable------months after date, drawn on him
by the defendant, and delivered it to the defendant U[ion the terme 
implied from the circumstances, the plaintiff having lent hie name for 
the defendant’s accommodation as such acceptor without value [«/’, con
tained in the aforesaid letter, or us the cure mai/ hr], that the defendant 
should indemnify the plaintiff" against any loss or damage by reason of 
his so accepting and delivering the same.

•J. The defendant did not indemnify the plaintiff" against the said loss 
or damage, and the plaintiff" was obliged to and did on the------------- ,

indemnity against a claim, all costs reasonably incurred by reason of the claim, and 
not merely those payable to the opposite party, are recoverable (/Inward v. Lorca rare, 
!.. K. ('» Ex. 43 ; 40 L. J. Ex. 13 ; Smith v. Compton, 3 B. k Ad. 407, as explained in 
Parker v. Lewis, L. U. 8 Ch. 1033 ; The Milt watt, [1903] V. 133, 174. 173). See 
note (#•), pout.

Ajiart from any express promise, a contract of indemnity may in general Is* implied 
where one who is only ^secondarily liable performs, under compulsion of law, an 
obligation for which another person is primarily liable (Huberts v. Crowe, L. K. 7 C. V. 
686, 037 ; 41 L. J. C. V. 2UU, 201). Such contract may also be implied “where two 
persons arc equally liable for a debt, ami the person who is not in the enjoyment of the 
property in respect of which the debt arises, and therefore only secondarily liable, is 
called upon to pay ” (tloherts v. Crowe, supra ; see also Nc rill's Case, L. It. 6 Ch. 43 ; 
40 L. J. Ch. 1). Thus there is an implied agreement between the original lessee and 
each successive assignee of a term that the latter shall whilst in possession indemnify 
the former from liability on breaches of the covenants of the lease (Moule v. ('/arrett, 
L. It. 5 Ex. 132 : VA., 7 Ex. loi ; 30 L. J. Ex. HU ; 41 I,. J. Ex. 02 ; and see Crouch v. 
Trryoniny, L. It. 7 Ex. 88 : J tonner v. Tottenham Jtuildiny Society. [1899] 1 V. B. 161 ; 
08 L. J. Q. B. 114 ; (loach v. Clntterhnch, [1899] 2 Q. B. 148 ; 68 L. J. Q. B. 808). 
Similarly, where one person at the request of another does an act apparently lawful, 
which he was not otherwise under any obligation to do, and thereby injures the rights 
of a third person ami so involves himself in liability, a right of indemnity will, in 
general, arise ( To/d is v. (/rune, 3 Bing. N. C. 636 ; Duydnle v. Loceriny, L. It. 10 C. l\ 
196 ; 41 L. J. C. I*. 197 ; see Sheffield v. /tarday. 74 L.i. K. It. 747 ; 21 Times Rep. 642). 
So an agent is in general entitled to indemnity from his principal against any liabilities 
caused by executing the orders of his principal, unless those orders are illegal (Adamson 
v. Jarris, 4 Bing. 66 ; lJuydalc v. Lovedsy. supra) ; but this rule does not extend to 
liabilities incurred by reason of the default or misconduct of the agent in the course of 
carrying out the orders (Topi is v. Crane, supra ; Thacker v. /tardy, 4 Q. B. D. 683, 687 ; 
4s E. .1. if. B. 28V). Sue further, " Money /'aid,*' post, p. 234 ; “ Insurance/tost, p. 201.

(A) The drawer or acceptor of an accommodation bill is entitled to recover against 
the party accommodated, not only the amount of the bill, but also the costs which lie 
has been compelled to pay (Jotws v. Jtrookc, 4 Taunt. 464 ; Stratton v. Matthews, 3 Ex. 
48) ; but not the co4s of an action against him upon the bill which he ought to have 
pa ill without action ( /leech v. Jones, 3 C. B. 696 ; and see lileaden v. Charles, 7 Bing. 
246). Where, however, such costs have been incurred at the defendant's reipiest, and 
actually paid before action, they may be recovered as money paid at the defendant's 
request (Canard v. Cottrell, lu (J. B. 679).

o 2
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10—, pay to G. II., tlie holder of the siiid bill, the amount thereof, with 
£------interest thereon.

On a Promitt lu imlnnnifij the Plaintiff ai/ainsl (tefemlinij an Action (r).

1. On the ------ ------, 10—, G. II. brought an notion against the
plaintiff in the King’s Bench Division of the High Court of Justice
(10—, O. No.----- ) to recover a sum of £------ then in the hands of the
plaintiff which was claimed by the defendant.

2. It was thereupon, on the------------- , 19—, orally agreed between
the | ilai lit iff and the defendant that the plaintiff should defend the said 
action, and that the defendant should indemnify and save harmless the 
plaintiff from all loss and damage by reason of his defending the same.

8. The plaintiff accordingly defended the said action, and the said G. //.,
on the-------------, 10—, recovered judgment therein against the plaintiff
for the said £----- , and for £------for costs of action.

4. The defendant has not indemnified and saved harmless the plaintiff 
from all loss and damage by reason of his defending the said action,
whereby the plaintiff has been ohligi " ly and has paid the said £-----
for costs of the said action, and a further sum of £----- incurred by the
plaintiff'for his own costs and expenses in and about defending the said 
action.

Particulars :—
10—,------------ . Amount of the taxed costs of the said

G. 11. paid this day .......................
------------- . Amount of the plaintiff's solicitor’s

bill of costs paid this day ...............

For further Forme on Contrails of lailemnili/, .w Webster v. I‘the, 4 
Kx. It. 127 : lloiri/ear v. Pairenn, fi Q. It. I). .Mo.

Infant (if).

(/•) rsually an indemnity against coats only covers party and party costs (Maxu'cll 
v. licitinh Thompson Houston Co., [1H04] 2 K. It. 342: 73 L.), K. It. 644), and docs 
not extend to the costs of nn appeal by the party indemnified (/*.). But a party 
entitled to Ik* indemnified may be entitled to solicitor and client costs (Horn v. Turner, 
[ liMHt] 2 Ch. 211 : lilt L. .1. t ’li. Mil ; l/oo/ter v. Hcotnet, Hit I,. T. Ml).

(if) By Old. XVI., r. 16, “ Infants may sue as plaintiffs by their next friends in 
the manner heretofore practised in the Chancery Division, and may, in like manner, 
defend by their guardians appointed for that puijiose ” (DanielPs ('ll. Bract., 7th cd., 
pp. 115, 125). As to actions against infants, see *• Infancy," /nut, p. 687.

An infant plaintiff, after coming of age, may elect to repudiate the action (2

38
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( ommemement of Statement of Claim by an Infant.

Between A. //., an infant, by C. />., Inn
next friend...............................  Plaintiff,

and
yi;............................................... Defendant.

Statement of (.'hum.
The claim of the plaintiff, who is an infant suing by (\ /A, his next 

friend, is, Ac. [or, The plaintiff, who is an infant and sues by C. />., his 
next friend, has suffered damage by, &c.].

Injunction (e).

The ordinary form applicabte to the jiartirutar rase may b% mud, hut 
the étalement of rlaim should eon tain a /mrayraph shmrtny that the defendant 
threatens and intends to repeat the breach of vont met complained of, as for 
instance :—

The defendant threatens and intends, unless restrained from so doing, 
to repeat [or, continue to commit] the breach of contract above 
complained of.

[ The daim should t* or contain a claim for :—
An injunction restraining the defendant from repeating or continuing 

the breach of contract complained of.]

Chi tty's Pract,, lltli ml., p. 1187 ; Daniel!** Ch. I'met., 7tli ed., p. 123; Simpson on 
Infant*, 2nd ed., |>. 4SI).

Where a contract made by an infant jointly with adult ikmiuiis lias been repudiated 
by the infant, an action on the contract may projierty Ik; brought against the adult 
contractor* only. (Sec lie eyes» v. Merrill, 4 Taunt. 4(18 : Pullen A; Leake. 3rd ed.,
i'm.

Where one partner in a linn is an infant, the firm may be sued in the Him name, 
but judgment for a business debt cannot be recovered against the firm, but only 
against the firm “ other than the infant partner" (LoreU v. lirait champ, [1804] A. ('. 
(817 ; 03 L. J. Q. II. 802 ; Ord. XLV1II a., r. 1, cited “ Partner*,'' past, p. 2Ü7).

(#•) See generally as to injunctions, “ Injunctionpost, p. 413.
The Court has a general jurisdiction to enforce by injunction a negative contract, 

that is, a covenant or agreement not to do a thing (Kerr on Injunctiens, 4th ml., 
pp. 37(» et seq. ; Doherty v. Allman, 3 App. Cas. 708, 720 ; 38 L. T. 128 ; Dean* v. 
Ware, [1882] 3 Uh. 802 ; (12 L. .1. C'h. 28(1 ; \ortienfelt v. Marini Aorilenfctt /b,[1884] 
A. C. 838 ; (IS L. J. Uh. U08 ; (irimston v. Cnnnini/ham, [1884] 1 Q. H. 128). This 
jurisdiction extends to eases of implies I contracts, or breaches of confide nee (Pillant 
v. Photmjraphie Co., 40 Uh. I). 348 ; 88 L. J. Uh. 281 ; Itohh v. (trees, [1888] 2 Q. It. 
1, Sift, 318 ; 04 L. J. Q. It. 883).

Negative stipulations, though forming part of a contract which could not as a 
whole be enforced by specific pciformancc, may nevertheless lx* enforced by injunc
tion, where they nic severable front the rest of the contract (Kerr on Injunctions, 
4th ml., pp. 3811, 400 : her not v. Potter, 3 D. F. 4c J. 417, 488 ; Donnell v. Dennett, 
22 Uh. D. 838 : 82 L. I. ('ll. Ill : (Irimston v. Cnnnimjham. tupro ; Keith, Preirse .<•
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For Forms of fnjiwrlions fo ns frit in llrearhen of Contract, son Da nie 11'* 
Chancer if Forms, ttli ed., pp. (îU2—0011 ; Selon* Judgment* awl Orderx, 
5th «1., PP- 4(13—471.

IXX K K KPER. Nee post, p. II 5.

i N8VRAXCE.

I. Marine Policies(/).

to. v. Xational Telephone, [1884J 2 Cli. 147 : 00 L. .1. <’h. 070). Although the contract 
or stipulation may he affirmative in form, it may Ik* enforced l»y injunction if it 
sufficiently implies a negative (('aft v. Tourte, L. It. 4 Cli. 07»4 ; Aational Honk v. 
Marshall, loch. I>. 112; 7,8 L. J. Ch. 228 ; Manchester Ship (’anal Co. v. Manchester 
Ilacccountr Co., [1801] 2 Ch. 07 ; 70 L. J.Ch. 408 ; Metropolitan Electric Supply Co. v. 
(Hrder, Ih. 788, 807, ; /h. 862). Rut n merely affirmative contract which docs not 
imply any negative stipulation cannot lie enforced by injunction, though in a proper 
case it may he enforced by specific | ter forma nee (II hitirmul Chemical Co. v. Hardman, 

18911 2 Ch. 110 ; 80 L J.Ch. 188).
Where a party to a contract in effect agrees not to do a particular act. the fact 

that the contract stipulates for the payment of a sum of money by way of jiennlty 
for a breach of this agreement does not prevent the granting of an injunction against 
nets constituting such breach (l/oirard v. Hopkyns, 2 Ath. 24 71 ; Jhrdv. hike, I II. & 
M. Ill ; Ilona rd v. Woodman!, It I L. .1. Ch. 47; Joue» v. Hearens, I Ch. I>. 6246 ; 
London, ,\c. /tank V. Pritt, IM1 L. .1. Ch. 887).

Where it appears infcrentially from the contract that the sum therein named to he 
paid on a breach is intended by the parties as ascertained damages to lie paid as the 
price of the breach, then, if the promisee recovers judgment for or receives such sum, 
lie cannot also obtain an injunction ([Saiuterv. Ferquson, I Mac. & (1. 2841; Carnet v. 
Mxhett, 7 II. X N. 1.18. 778 ; 240 L. .1. Kx. 2148 ; (tenoral Accident Assurance v. Xoet,

' IÏHlf] I K. It. 2t77 ; 71 L. .1. K. It. 224(1). In some ewes it may Is* at the option of 
the promisee whether he will sue for the fixed damages or for an injunction. The 
rights of the parties depend on the substance of the matter and but little on whether 
the sum is called in the contract itself “penalty ” or “ Hi|iiidated damages." (See 
•*Liquidated Uamayespost, p. 241 : Xational Hank v. Marshall, supra; Coles v. 
Sims, 7, (le (i. M. X (1. I. II : Yonny v. Chalkley, 111 L. T. 2841.)

(/) A contract for sea insurance must Is* expressed in a policy, otherwise, unless it 
is an insitraive against those losses without the actual fault or privity of the owner in 
respect of which his liability is limited by s. .MCI of the Merchant Shipping Act, 1884, 
cited poet, p. 21C4.it is invalid (The Stamp Act. ] 8î»l, as. it I —88). A time policy Is, 
in general, invalid if for more than twelve months (///.). Rut by I Kdw. 7. c. 7, 
s. 11, a time policy for sea insurance may lawfully contain a “continuation clause*’ 
to the effect that if tin* ship is still at sen or the voyage otherwise not completed on 
the expiration of the policy, the subject matter of the insurance shall lie held covered 
until the arrival of the ship or for a reasonable time not exceeding thirty days. Ry 
The Stamp Act, 1881 (s. 88 (Î4) ), ‘* A policy of sen insurance «hall not Is* valid unless it 
specifies the particular risk or adventure, the names of the snlwcrlbers or underwriters, 
and the sum or sums insured, and is made for a period not exceeding twelve months."

.V In specifying the names of those interested, see f8 4leo. 8. c. 7,44. s. 1. infra.
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An unstamped or insufficiently stamped policy cannot be received in evidence in 
civil proceedings except on payment of the unpaid duty,and a penalty of £100, and 
of a further sum of £1. (See ss. 14, V.» of the Stamp Act, 1891.)

The “slip” or memorandum of insurance, which is initialled by the underwriters 
hefure executing the formal |»oliey itself, is not legally binding or enforceable (fisher 
v. Li ir if tool Mar. 1m*. Co., I,. R. 1* Q. B. 418 ; 43 L. J. Q. B. 114 ; Home Mur. 1m*. Co. 
v. Smith. [18118] 2 Q. B. 1461 ; 07 L. .1. Q. B. 777); but it may be given in evidence 
whenever its contents are material to prove some collateral fact, as, for instance, to 
show the intention of the parties ns to the nature of the risk (lonide» v. Pacific In*. Co., 
L. It. 6 Q. B. «474 : L. It. 7 Q. B. 517 : 41 I,. .1. Q. B. 190 ; Corn v. Pattoii, L. It. 7 Q. B. 
;to4 ; I,. It. 9 <). B. 577 ; 41 L. J. Q. B. 195, n. ; 43 L. J. Q. B. 181 ; Liahman v. 
XurtlirrM Mur. 1m*. Co., L. B. 8 U. I*. 21 ti ; L. It. 10 V. V. 179 ; 42 L. .1. ü. P. 108 ; 
44 L. .1. C. 1*. 18") ; hover 11 h i ne 1m*. Co. v. Sedgwick, [1899] 1 Q. B. 179; 08 L. J. 
Q. B. 180 ; and sec Athliny v. lioon, [1891] 1 Ch. D. 508, 573 ; 00 L. J. Uh. 300). The 
Insurance relates Iwck to the time when the real agreement is made between the 
parties, that is, to the «late of the “slip" ; consequently the obligation which attaches 
to the relation of insurer and insured, that up to the time of insurance all material 
facts which would affect the judgment of an underwriter must be communicated, 
attaches up to the time of the making of the slip only, and not to that of the executing 
the formal policy (Lishman v. Xorthern Mur. 1m*. (\>., *nj>ra ; Cory v. Patton, supra ; 
I,mille* v. Purifie 1m*. Co., *upra\

The requirement of a description of the risk or adventure in a iiolicy necessitates a 
clear statement of the termini in a voyage policy (1 Arnould, 7th ed., pp. 22, 50; 
Itoyul I'.rcha oye Insurance Corp. v. I ’ey a, [1901] 2 K. B. at p. 573; ti Com. Vas. 19 ; 
cited on appeal, /mst, p. <182; and of the duration in a time policy (1 Arnould, 7th ed., 
pp. 22, 50, n. ; ami see Kdicurd* v. Aberuyron Mutual lut. Soc., 1 Q. B. h. 503, 573 ; 44 
L. J. (). B. 67). Where a partnership tirm subscribes a policy, it is sufficient if the 
name of the tirm isexpiessed in the policy. (See lleid v. Allan, 4 Ex. 326; llallett 
v. Poo dull, 18 <). B. 2.)

A contract by an incorporated company for payment of the amount insured out of 
the capital stock and funds of the company is, as against the company, tantamount 
to an absolute contract for payment by the company (Sunderland Marine In*. Co.\. 
Kearney, 16 </. B. 925). A contract by directors of an unincorporated company to 
pay out of the funds of the company was held to be equivalent to an absolute contract 
for payment by such directors, provided that there were such funds available for pay
ment (Daicson v. II’reach, 3 Ex. 359 ; llallett v. Doicdall, 18 <). B. 2).

The action on a policy of sea insurance may Vc brought in the name of the party 
nominally effecting the insurance, being the agent or insurance broker, or in the name 
of the principal or party interested ; and where the insurance has been effected by an 
agent in his own name on Is half of his principal, the principal may sue on the policy, 
although it contains nothing to show the agency (/Is I iynier v. Stcanson, 1 B. Je P. 
364, n. : llroicnimj v. ProriMcial In*. Co. of Canada, L. 11. 5 P. V. 263 ; Prorincial In*. 
Co. of Canada v. Leduc, L. B. 6 P. V. 224 ; William* x.Xorth Chinn In*. Co., 1 V. P. 1>. 
757). As to when |>olicy effected by owners inures for the benefit of charterers, see 
Poston Trust Co. v. Hritish, ,{c. In*. Co., [1905] 1 K. U. 637 ; 74 L. J. K. B. 273. Upon 
a Lloyd's |>olicy or other policy of marine insurance in ordinary form, the broker 
effecting the insurance is. by custom, the party liable to the underwriter or Insurer for 
the premiums, and entitled to sue the insured, by whom he is employed, for them 
(Cnirerso lu*. Co. of Milan v. Merchant*' Marine In*. Co., [1897] 2 Q. B. 93 ; 66 L. J. 
</. B. 564 ; Hritish Marine In*. Co. v. Jenkins, [1900] I Q. B. nl p. 308 ; 69 L. J. Q. B. 
at p. 181).

By 28 tieo. 3, v. 56, s. I, it is not lawful for any person to effect any policy of 
insurance upon any ship, good*, or other property, without first inserting in such 
jsilicy the name or names, or usual style and firm of one or more of the persons 
interested in such insurance, or of the consignors ami consignees of the property 
insured, or of the persons residing in tirent Britain who shall receive the order for and 
< ffect such policy, or ol the persons who shall give the order to the agent immediately
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< ' | to effect such policy; and by s, 2 it is declared that every policy made
contrary to the* moaning of this Act shall Ik* void.

It is enacted by the Marine Insurance Act, 174.*» (11» (leo. 2, e. 87), s. 1, *' that no 
assurance or assurances shall be made by any person or pi rsons, bodies corporate or 
politic, on any ship or ships belonging to his Majesty or any of his subjects, or any 
good*, merchandises, or effects, laden or to l>c laden on Imard of any such ship or 
ships, interest or no interest, or without further proof of interest than the |w»licy, or by 
way of gaming or wagering, or without benefit of salvage to the assurer ; and that 
every such assurance shall be null and void to all intents and purposes.” This section 
renders policies containing the forbidden provisions void which relate to British ships, 
or even to probable or possible loading of goods on board British ships, or to advances 
on such ships, or to profits dc|»cnding on the safety of such ships {Alikina v. Jnjte, 2 
<\ r. I>. 375 ; l«> L. J. C. I*. 824 ; Iterridge v. Man On In», ft»., 18 Q. B. U 346 ; 56 
L. ,1. Q. B. 2221 ; (litige v. 1 (oyat Ex eh ange Aam ranee Cor/mration, 2 Q. B. 214 ;
69 !.. J. (). B. 50(1); but it does not apply to foreign ships {Thclluxaon v. Fletcher, 1 
Doug. 315 ; Craufurd v. Ilnnfer, H T. U. 121 ; Xante* v. Thom paon, 2 Knst, 385). It is 
therefore not necessary, in the case of a |ioltcy on a foreign ship, to allege that the 
plaintiff was interested in the ship (lh.).

An insurable interest exists in any person who owns or has any right of property 
in the subject matter of the insurance, or who has a right or is under a liability 
arising out of a contract r< rcto of such a character that its preservation is of
benefit to him or its destruction of prejudice (See 1 Arnould, 7th cd„ p. 2404 ; Wilton 
v. Jones, !.. II. 2 Kx. 1241», 150 ; A ndeeaon v. Morice, L. II. 10 ('. V. 001» ; 1 App. ('as. 
713; 46 L. ,1. II. L. II ; Stock v. Inglia, 12 l). II. I». 564 ; 53 L. J. Q. II. 356; Jnglit 
v. Stoek, 10 App. ('as. 2*124 ; 54 L. .1. Q. B. 582 ; Colonial In*. Co. of XeiD /calami 
v. Adelaide Mar. In*. Co.. 12 App. ('as. 128 ; 5(1 L. ,1. |\ ('. 11»; Morgan v. C:ielli, 
[1205] 2 K. It. 555).

By the Policies of Marine Assurance Act, 18(18(241 A 242 Viet. e. 86), s. I,-When
ever a policy of insurance on any ship, or on any goods in any ship, or on any freight, 
has been assigned, so as to pass the lwnclicial interest in such policy to any |ierson 
entitled to the pro|»erty thereby insured, the assignee of such |M»licy shall l»c 
entitled to sue thereon in his own name ; and the defendant in any action shall be 
entitled to make any defence which he would have been entitled to make if the said 
action had been brought in the name of the person by whom or for whose account the 
policy sued upon was effected"; and by s. 2, “the assignment of a iwlicy may be 
made by indorsement in the form given in the schedule.” (See al*o Judicature Act, 
1873, s. 25 ((»), cited ante, p. 88.)

In an action by an assignee under the Policies of Marine Insurance Act, 1868, the 
claim should show that the assignee suing in his own name is entitled to the property 
insured by the policy.

The policy may lie assigned after hiss {Lloyd v. Fleming, L. 11. 7 Q. 11. 229 ; 41 L. J. 
Q. 11. 93). When the interest of the assured in the subject-matter of un insurance has 
censed, the jHilicy cannot lx? assigned by him unless in pursuance of a previous agree
ment for assignment made with a person interested in such subject-matter {Xorth of 
England Oil Co. v. Archangel In*. Co,, L. II. lu (j. It. 249 ; 44 L. ,1. (J. B. 121).

In statements of claim on marine |*olicics, the interest in the subject of the | ml icy 
is averred ns being in the plaintiff, if the insured,or in the person or |arsons on behalf 
of whom he is suing {Cohen v. Ilannam, 5 Taunt. 1<>1). An averment of interest at 
the time of, or before effecting the |mlicy, is immaterial ; it is sufficient if the plaintiff 

interested at the commencement of the risk (llhind v. Wilkinaon, 2 Taunt. 237). 
If the insured assigns away his interest after effecting the policy and before the loss, 
he cannot recover u|sm the |«llcy, except where he is trustee of the |*oliey for the 
assignee (Poules v. In ne*, Il M. k W. 10 ; Xorth of England OH Co. v. Archangel In». 
Co., L. U. 10 Q. B. 249 ; 44 L. J. Q It. 121). If the assignment was only by way of 
mortgage, he limy recover ( Ward v. Peck, 13 C. B. X. S. 668 ; 32 L. J. C. P. 113). In 
an action on a policy (lost or not lost) it is immaterial that the plaintiff acquired his 
interest and made the insurance after the loss, provided he had uo notice of such loss
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at the time of making the insurance (Sutherland v. Pratt, 11 M. A \\. 296). 1 he
interest nmy Ik* valued in the policy at a fixed sum independently of it» real value, 
and the insured is entitled to recover such fixed sum for a total loss (Trring v. 
Manning, 6 ('. It. 31M ; Parker v. Janeon, l„ 11.3 C. 1\ 303 ; 37 L. J. C. I*. 10» ; Lidgett 
v. See retan, L. It. t; V. 1\ tilt*» ; to L. J. V. I*. 257) ; or a proportionate part for a partial 
loss v. Hacker. 2 Burr. 1137 ; and see Dr mont v. Home and Colonial Aoioranee
(K L. It. 7 C. V. 341 ; 41 L. J. C. I\ I«12).

If that which inime<liately caused the loss is a peril of the seas, an insurance against 
perils of the seas applies, although it may have been induced by negligence on the 
part of those in charge, the principle being that the proximate cause only is con
sidered ( Wilium v. Xantho, 12 Àpp. Vas. 503; 56 L. J. Adm. 1 III ; Pink v. Fleming, 
2.1 y. B. I). 3% ; .VJ I,. J. y. 11. MO). As to what are |>erils of the seas, see 
Wilton v. Xantho, tupra ; Thame* Int. Co. v. Hamilton, 12 App. Vas. 484 ; M L. .1. 
y. It. «121» ; The Hedonin, [ 18V4 j 1*. 1 ; Holla nt g ne v. Markin wn, 2 Q. B.
455; «15 L. .1. <). It. 616). An injury caused to cargo or ship by collision is a loss 
by perils of the seal (Haller v. Father, 3 Esp. 117 ; Smith v. Scott, 4 Taunt. 123; 
He I aux v. till radar, 4 A. k K. 420; Simpton v. Thornton, 3 App. Vas. 27 V) ; but 
where a shipowner has been compelled to pay damages in consequence of a collision, 
such damages are not recoverable as loss by perils of the sea under a policy which 
contains no “collision clause" (/> Van* x. Salvador, 4 A. A K.420). The “collision 
clause," usually inserted to insure damage payable for collisions did not include 
costs incurred by shipowner» in successfully defending an action for collision (A>m« 
v IW, !.. K.I 0. r. €80 ; i n> ; :t: LJ.0.P.2N; II :t:.i >. a “nuuUng 
down" clause is now frequently inserted to include the costs incurred or paid in 
consequence of litigation res|iecting collision (Marsden on Collision, 5th ctl., pp. 271 
et teg.; Taylor v. 1 tricar, 5 It. A S. 58; 33 I,. J. <). It. 141 ; M'Cowan v. Haine, [I8V1J 
A. V. 403).

A contract of insurance is, in general, a contract of indemnity, and an insurer who 
has by paying the loss indemnified the insured, is entitled to bring an action in the 
name of the insured against a wrongdoer who has caused such loss fur damages for the 
injury (Maton v. tiiinthnrg, 3 Doug. «14 ; Honda/ v. Coekran, 1 Yes. Sen. V7 ; Midland 
Int. Co. v. .Smith, «I Q. It. D. 561 ; 5o !.. .1. y. it. 32V). If the insured, after payment 
of coni|>cnsation by the in urcr for the loss, sues a wrongdoer who has caused such loss, 
he is in general to be regarded as trustee of the proceeds of the action for the insurer 
(/A..- and sec The Sir (\ Xajiier, 5 1\ D. 73 ; 49 L .1. Adm. 23). See further, as to the 
right of subrogation, pott, p. 2««7 ; and Simpton v. Thornton, 3 App. Vas. 27V ; ti‘a lut. 
Co. v. Hadden, 13 y. It. D. 706 ; 53 L. .1. Q. It. 252 ; King v. Victoria hit. Co., [ 1 HVti j 
A. C. 50.

By the 3 A 4 Will. 4, c. 42, s. 2V, damages in the nature of interest may be given in 
actions on |M»licies of insurance (see yott, p. 211).

In the case of some mutual insurance societies or clubs there are provisions in the 
rules by which they are governed providing, in effect, that members only shall be 
entitled to sue for losses, or be liable to be sued for contributions or premiums ; and 
where this is so. effect must be given to those provisions (United Kingdom Amwiation 
v. Xerill, IV (j. B. 1). 110 ; Montgomerie v. Cniteil K ingdom Attoeiation, [1891] 1 (J. It. 
370 : 60 L J. y. It. 42V). But in the absence of such provisions the owners, being the 
Ik-tnuis interested, are liable for contributions or premiums {(heat Jtritain .11 Annocia- 
tion v. H>//»>, 22 y. It. 1). 710; 58 L. J. y. It. 614; Hritinh Marine Mutual Co. V. 
Jenkint, [ IV00 ] I y. B. 2VV). Where the members of a mutual insurance association 
agreed that the manager of the association should sue in his own name for all sums 
payable by members for premiums and contribution, it was held that the manager was 
not thereby enabled to sue {(hag v. Pear ton, L. It. 5 V. I*. 568 ; Fran» v. Hooper, 1 
y. B. D. 45 ; 45 L. J. y. B. 206).

8
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Ayainol on Untlorirriler, on » I'uliry of Ineurttnrr on a Ship for 
n Loii»(g).

The plaintiff was interested to the amount of £------, under a marine
policy of insurance for that amount, dated the ------ ------, III—, on the
ship “ Hero,” subscribed by the defendant for £----- .

Particulars.
1. Valued or open :—Valued at £20,000.
2. Voyage :—At and from Cardiff to V ' to.
8. [Or, time :—From noon of 1st January, 1!)—, to noon of 1st January, 

111-.]
4. Premium to defendant :—£----- |>er cent.
ft. Perils insured against causing loss :—Of the seas.
(I. I.oss :—Total [or, exceeding 3 per cent.].
The plaintiff claims £----- .

(H. S. O., 1S83, App. C., Sort. I'., Xu. 6.)

77/e tike, ayainol an Inror/tvraled Company.

The plaintiff was interested to the amount of £------ under a marine
policy of insurance made hy the defendants [under their common seal]
for that amount, dated the-------------, 10—, on the ship “ Hero.”

Particulars :—[The name no in the pnrtdiagform.]

Ayninol on Cnilrrtrrilrron n Marino Polity fur a Conotrnrlire Total Loo» ( //).
The plaintiff was interested to the amount of £-----  under a murine

policy of insurance for that amount, dated the------------- , 19—, on the

(«/) The loss may Is? total or partial, or what is termed a "constructive total Its**." 
A "constructive total loss " is when the damage is of sueh a diameter that the insured 
is entitled, if he thinks lit, to treat the loss ns total, although the subject-matter of the 
insurance still exists in *}>rrir. There may Ik* a " total lists," although the ship does 
still exist in n/terie, as, for instance, in the ease of capture and sale upon condemnation, 
where capture is a peril insured against (finutmua v. lies/, lit App. fas. Hit*, 170). 
There may be a constructive total loss where a prudent uninsured owner would not 
think it worth while to repair the damaged ship ( Ioi/rl v. Merchant* Marino /«sw/visce 
tb., [ llHillj I K. It. Mil ; 72 !.. .1. K. It. HIM). Violera |s,liey against “ total loss only." 
a constructive total loss may be recovered (.Id/is/a v. .1/ Avarie, lit p. It. N. S. 112 ; 112 
!.. J. C. I\ 112). Notice of nlmndonmcnt is, in general, a condition precedent to the 
right of the assured to claim for a "constructive total hiss" (A'sô/Af v. Poitk, 17, Q. It. 
6111 : A'ottroboeh v. .VueAcs.de,:% P. I*. 11.467: IM !.. .1. P. p. 11). Where, however, 
there is substantially nothing to nlranduii, ami the insurer would gain nothing hy the 
notice of abandonment, the giving of such notice is held excused or waivul (//usAis v. 
Potter, L. It. 6 II. !.. MU ; 12 !.. .1. P. 1\ I till ; Kultraharh v. Mnekreiir. **jiru).

A sale authorised by necessity during the voyage may amount to a total loss, for 
which the assured may recover without notice of alwmlonmcnt (Hour v. Sat rod or, II 
lting. N. P. 266 ; Itaakin v. Potter, *ojiro ; f l-sswus v. lies/, 111 App. Pas. 160, 176).

A1A
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body, tackle, hunts, furniture, ami equipment of the S.S. “ British tjuccn," 
sutiscriliod liy the defendant for £------ .

Particular».

1. Valued or open :—Valued at £-------.
•>. Adventure :—At and from the port of------ to the |tort of-------- , and

until she should there have been safely moored at anchor for 
twenty-four hour».

:t. Premium to the defendant :—£----- .
4. Peril» insured against causing loss :—Of the sea».
ft. Loss : -Constructive total.
(I. Notice of abandonment :—Given in writing by Megan.------ , ship’s

agents, to defendant--------------- , 111—.

A faint! nn Uiulmrriltr on a Policy of hmurnntf on I'aryo for 
n Pot» (/<).

The plaintiff was interested to the amount of £ it,000 upon a marine
policy of insurance for that amount, dated the---------------, ID—, on the
cargo of the ship “ Ellen," sulweribed by the defendant for t'Dfto.

Particulars.

I. Valued or o|ien :—Valued at £3,000.
i. Voyage :—At and from the port of-------to the port of-------- .
3. Premium to the defendant :—£------ per cent.
4. Perils insured against :—Of the sea».
ft. Loss:—Total [oc, partial, living deterioration rinsed by leaking, 

amounting to El,ftOO, or, u» the cone iiinij ft#].

On n Polity of fiiiiiriinn u/mn tiood» lo rerorrr for n t/enrrnl A reran»
font» (|).

I. The plaintiff was interested as owner [or, tlale hoir] in twenty tons 
of linseed shipped at Riga on Imard the ship “ West Klla," and caused

(A) See note (»/}, nolo, |>. 202.
(i) “ Ueaernl average " is the ]||'"|K1I t innate eontributUm ana le by all persons 

interesteil in the -hip. freight, or cargo, in respect of ilamage or loss sustained by any 
part of the ship or cargo which is sacrificed, in a time of rlanger, in oriler to preserve 
the rest, amt for the common benefit of all concerned in the adventure. (Nee Aliholt 
on Shipping, lttti ed„ p. Tôt : 2 Arnould on Marine Insurance, 7th etb, pp. logo ft to,/. : 
Srrnatien v. Wallace, 13 ty. It, It. tilt ; lo App. Vas. tot : ni I., J. Q. It. t»7 ; l/ot/al Vail 
fil. v. Katjinh ltaak of Ilia, IV lj. 11. II. 3IÎ2 i »T !.. J. <y. It. 31 ; Tkt liana, [1898] 
I*. 12.‘i ; til !.. J. V, l>. k A. IÎ2 : The Jjritnm, [1908] V. 2.it> ; 71 i.. J. I*. I OH ; and see 
Jretlale v. China Traiter* In*. Co., [ Ivon] 2 ty, It. 315 ; tilt !.. J, ty. It, 783.)

" Particular average " is damage or partial low arising from the perils insured 
against, not amounting lo a total or constructive total loss, and not including any lixs
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himself in I mi insured I Ikovoii Iiv lliv defendants liy u policy (if marine
insurance, dated tli<‘ -----  ------, 111—, made in consideration of the
payments therein mentioned liy the défendante for 1’----- , at and from
the said port of Riga to the port of Hull against perils of the seas, the 
Raid good* being warranted free from average, unless general, or the ship 
should lie stranded [#r, ne the form of the /mlirij nitty 6e],

•J. Whilst on the said voyage, and whilst the plaintiff was interested as 
aforesaid, the ship, together with the said linseed, was, liy peri la of the 
seas, brought into great danger of lieing lost, and the master of the said 
ship, for the general safety and preservation of the ship ami linseed and
other eargo then on Issml, was obliged to, anil did, on the-------------, ID—,
cut away and cast overboard masts, sails, and rigging of the ship, whereby 
the same were wholly lost.

8. The plaintiff', in consequence, became liable to pay, and [mid, a 
proportionate part of the value of the said masts, sails, and rigging,
thereby sustaining a general average loss of .£------ [being C-----  per
cent, for each £100 so insured by him].

For llrl urn of a I'rrmium /mill on it I'ol try of Iinnirrtnrr, trhere I hr Uink 
Hi rer ttlliifheil (k).

The plaintiff’s claim is for money payable by the defendant to the 
plaintiff for money received by the defendant for the use of the plaintiff, 
being the amount of a premium paid by the plaintiff to the defendant
u|Hin a |ioliey of sea insurance, dated the-------------, 111—, anil subacribed
by the defendant for £----- , whereby the plaintiff" caused himself to he
insured in the sum of £----- against the jierils therein mentioned upon a
voyage from------to-------upon goods to lie carried on the said voyage in
the ship “------beginning the adventure from the loading of the said
gisais on the said ship.

2. The said goods were never loaded on the said ship, and the said

or damage which amount* to “general average." (See Isowndea on Marine Insurance, 
2nd cd., p. 17«i ; 2 Arnoulil, 71li ed., |i. 1137 ; ami see K>d*ton v. Empire Marine In*. Co., 
L. It. 1 ('. I*. 535 ; 2 / h. .Vi 7 ; V» !.. J. ('. V. 250 ; Mil //». ISO; Prier v. J I Ship* Small 
Damutje A**ocia/ion. 22 <^. H. 1>. *>*0, MV ; 58 L. .1. l). B. 2*»V.)

(*) Ah the premium it paid in consideration of the risk to be incurred by the under
writer. the general rule is that, if the risk has never in fact commenced, the amount of 
the premium may be recovered back by the party who Ims paid it. (See Tyrie v. 
Fletcher, Cowp. tititi; 2 Arnould, 7th ed„ p. I II I.)

If the rihk has once commenced, or if the policy be void for illegality, or avoided on 
the ground of fraud of the insured, the premium in not recoverable (it Kent, Com. 341 ; 
Alikina v. Jape, 2 V. 1*. I). 375 ; 40 L. J. V. V. *24) ; but if the |»olicy be avoided by 
a material concealment or inisrepreHcntation without fraud, the premium may be 
recovered, the risk never having attuehed (Andemon v. Thornton, H Kx. 425).

S.e further, pout, p. 2m;.



INSURANT!-:. 205

uliip made tlic said voyage, and no rink ever commenced upon the said 
adventure.

Particulars.
------, in—. Amount of premium paid to the defendant under

the said policy................................................ £---------•

II. IilKK 1'OI.KIKK (/).
Ily l.'xttulor* oyainil an fnsiiranct Company ii/hii a Polity of laturaar* 

on Iht Lift of Iht Tflator (/).
The plaintiffs’ claim is, as executors of [the last will of] C. I)., deceased, 

for £----- , payable by the defendants to the plaintiffs as such executors

(0 By It (leo. », c. IS. s. I, “No insurance shall lie made by any |>orson or 
persons, bodies politic or cor|mratc, on the life or live» of any person or persons, or on 
any other event or events whatsoever, wherein the jKTson or persons for whose use, 
liencflt. or on whose account such jiolicy or policies shall l>e mtule shall have no interest, 
or hy gaming or wagering, ami that every assurance made contrary to the true intent 
and meaning hereof shall lie null and void to all intents and purposes whatsoever."

Ily s. 2, “ It shall not lie lawful to make any policy or policies on the life or lives of 
any person or lierions, or other event or events, without inserting in such policy or 
policies the person's or persons' name or names interested therein, or for whose use, 
benefit, or on whose account such policy is so made or underwrote." It is not sufficient 
for the name of the party interested merely to appear in the |x)lioy, hut it must be 
inserted therein as the name of the party interested (//nrfirn» v. Obsereer Life Ass. 
Sip., 8 K. k II. 40 : 20 I.. .1. Q. II. 80» : Kraus v. Ilia add. L. B. 4 y. II. «28).

Ily s. 8, ** In all eases where the insured hath ilucres! in such life or lives, event or 
events, no greater sum shall lie recovered or received from the insurer or insurers, than 
the amount or value of the interest of the insured in such life or lives, or other event or 
events."

The interest in this statute means, in general, pecuniary interest. The interest of a 
father in the life of a child is not sufficient alone to sup|iort an insurance on the 
child's life {Halford v. Kymer. 10 II. A; ('. 721 ; Worthington v. Curtis, I Ch. 1). 41V ;
4Û L. J. Ch. 2ÔV). Hut a wife may insure her husband’s life, and the huslmnd his
wife's ( I teed v. Key. I'cake’s Add. t'uses. 70 ; ffur Iona n v. Ferule, Il M.k W. 80ft).

A creditor has an insurable interest in the life of his debtor (Anderson v. Kile, Park, 
Ins., 8th ed., VII. VI.1), provided the debt is not uu illegal one (Dirt/er v. Edit, Park,
Ins., 8th ed., VI I) : and a cestui que trust may Insure the life of his trustee (Collett v.
Marri sou, V Hare M2).

Where one person causes another in whose life he has no jiecuiiiary interest to insure 
such life in his own name, but at the expense and for the Itcucfit of such first pci>on, 
the policy is void under the statute ( Wa hue right v. Ht and, I M. k W. :I2 : I M. k Hob. 
|Hl ; shilling v. Accidental Heath Ins. ()>., 2 II. It X. 42 ; 2« L. .1. Kx. 2M). A 
promise made by a creditor to his debtor not to enforce a debt during his life, if made 
without consideration, is not mi insurable interest of the debtor in the life of the 
creditor (llehden v. West. 8 II. k S. 87V ; 82 L. J. *). II. 8ft). A contract of employ, 
nient at a salary for a certain numlier of years creates an insurable interest in the life 
of the employer (H>.). It is sufficient that there is an interest in the life of the person 
insured at the time of effecting the insurance ; and it is immaterial that it ceases after- 
wards. The value of the interest at the date of the |>olicy may lie recovered on the 
death, but no more (Dalby v. India \ Land. /ns. Co., |ft V. B. 8M ; 21 L. .1. C. V. 2 ;
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under a policy of insurance for that amount upon the life of the said ('. U.,
dated the-------------, 19—, effected by him with the defendants, and
made by them in consideration of the payments made and to be made to
them as therein mentioned. The said C. 1). died on the------------- ,
19—, whilst the said policy was still in force.

The like, hi/ an Assignee umler 30 <f ill Viet, e, 141 («/).

1. The plaintiff’s claim is for £----- , payable by the defendants to the
plaintiff upon a policy of insurance for £------ upon the life of C. Ü.,

Late v. London Indisputable Life Co., 1 K. «k J. 223 ; 24 L. J. Ch. 19(1). If the same 
interest be insured with several insurers, no more than the value of the interest insured 
can be recovered ( Ilebden v. Went, supra').

By the Married Women’s Property Act, 1882, s. 11, a married woman may effect a 
policy upon her own life or the life of her husband for her separate use, and a policy 
effected by a man on his own life and expressed to be for the benefit of his wife or 
children, or by a woman on her own life, and expressed to be for the benefit of 
her husband or children, creates a trust in favour of the objects therein named ; 
provided that on proof that the policy was ffected, and the premiums paid with intent 
to defraud creditors, the creditors become entitled to receive out of the moneys payable 
under the policy a sum equal to the premiums so paid.

By 3 k 4 Will. 4, c. 42, s. 2D, damages in the nature of interest may be given on a 
policy of insurance. (See pout, p. 211.)

The stamping of life policies is governed by the Stamp Act, 1891 (54 k 55 
Viet. c. 39).

Some life insurance companies are entitled by their special Acts to sue or be sued in 
the name of their public officer or manager. (Sec Bunyon on Life Assurance, 3rd ed., 
pp. 15 et seq.)

Where the policy is not under seal the consideration should be stated in the claim ; 
but where it is under seal it is sufficient to state that it is under seal.

Where a policy is avoided upon the ground of fraud on the part of the insurer or his 
agent, or of illegality, premiums already paid cannot be recovered back, and this is also 
the case where it is void by reason of absence of interest in the life insured (Howard 
v. Refuge Society, 54 L. T.644 ; I/arse v. Pearl Life Assurance Co., [1904] 1 K. B. 550 ; 
73 L. J. K. B. 373 ; and see ante, p. 2o4).

(mi) By the Policies of Assurance Act, 18 17 (30 k 31 Viet. c. 144), s. 1, any person or 
corporation “ becoming entitled by assignment, or other derivative title, to a policy of 
life assurance, and possessing at the time of action brought the right in equity to 
receive and the right to give an effectual discharge to the assurance company liable 
under such policy for moneys thereby assured or secured, shall be at liberty to sue at 
law in the name of such person or corporation to recover such moneys.”

By s. 3, no assignment of a policy of life assurance shall confer any right to sue 
“ until a written notice of the date and purport of such assignment shall have been 
given to the assurance company liable under such policy at their principal place of 
business for the time being, or in case they have two or more principal places of 
business, then at some one of such principal places of business, either in England, or 
Scotland, or Ireland, and the date on which such notice shall be received shall regulate 
the priority of all claims under any assignment ; and a payment bond Jide made in 
respect of any policy by any assurance company before the date on which such notice 
shall have been received shall be as valid against the assignee giving such notice as if 
this Act had not been passed.”

By s. 5, “Any such assignment may be made either by indorsement on the policy, or
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deceived, dated tlie-------------, 19—, effected by the said (’. D. with the
defendants, and made by them in consideration of the payments made and 
to be made to them as therein mentioned.

2. On the-------------, 19—, C. b. assigned the said policy by indorse
ment thereon [or, by a separate instrument, describing the same] to the
plaintiff, who, on the------------- , 19—, gave to the defendants a written
notice of the date and purport of such assignment at their principal place 
of business.

8. C. 1). died on the-------------, 19—.

On a Pvliri/ of In sum me on the Life of a ThinI Person (u).

1. The plaintiff’s claim is for £------, payable by the defendants to the
plaintiff' under a policy of insurance for that amount, dated the-------------,
19—, and made by the defendants in favour of the plaintiff upon the 
life of 0. II. in consideration of the premiums mentioned in the said 
jiolicy.

2. The plaintiff was at the time of the making of the said policy inte
rested in the life of the said 0. II. to the full amount of the said policy.

3. The said O. II. died on the----- ------- , 19—.

III. Fire Policies(#).

On a Putiii/ of Insurance ugninst Fire.

I. By a policy of insurance dated the -----  ------, 19—, made by the
defendants, in consideration of premiums paid and to be paid to them by

by a separate instrument in tee words and to the effect set forth in the schedule 
hereto, such indorsement or separa te instrument being duly stamped."

It is provided by 54 k 55 Viet. c. S!l, s. 118. that no assignment of a life policy shall 
confer any right to sue for the mon *ys assured or to give a valid discharge for them, 
unless the assignment is duly slam red.

(n) See ante. p. 205.
(e) A policy of tire insurance is void unless the person in whose favour it is made has 

an insurable interest in the goods insured and his name is inserted in the policy. (See 
14 Geo. 3. c. 48, ss. 1 and 2, cited ante. p. 205.) Such interest must exist at the time 
of the insuring and of the tiro (Lynch v. DukeII, 4 llro. P. C. 4111 ; Saddlers' fir. v. 
Jtailrork, 2 Aik. 554), and should be alleged in the statement of claim. A warehouse
man, wharfinger, or common carrier, has a sufficient insurable interest in the goods 
which are deposited with him ( Waters v. .Vimarch 1ns. Co., 5 E. & B. 870 ; 25 L. J. 
I). It. 102 ; L. ,(■ .V. II-. It;/. Co. v. Glyn, 1 E. k E. «52 ; 28 L. J. Q. B. IDS).

As to what is an insurable interest, see ante, p. 20o, and further Murk* v. Hamilton, 
7 Ex. S21I ; 21 L. J. Ex. 10» ; North British In*, fir. v. Moffatt, L. H. 7 C. P. 25; 41 
L. J. C. P. 1 ; Ehsworth v. Allia nee Marine A**. Co., L. R. 8 C. P. 5»6 ; Otll ingriilijr v. 
Royal Eerhanye .!«.«. fir.. 14 Q. B. I). 1711 ; 47 L. J. Q. B. 32. A policy of tire insurance 
is a contract of indemnity, ami u]rou payment of the amount of the lrrss the insurer is 
entitled to be put in the place of the assured (Darrell v. Tihbitt*, It Q. B. D. 560 ; 50 
L. J. Q. B. 33 ; Midland In*. Co. v. Smith, 6 Q. B. D. 561 ; 50 L. J. Q. B. 320 ; Cartel- 
lain v. Preston, 11 Q. B. D. 380 ; 52 L. J. Q. B. 360) ; and if at a subsc |uent time the
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the plaintiff, the defendants insured the plaintiff against loss or damage by
fire as follows—viz., £----- on a dwelling house, No. —,-------Street,-------
[in the county of------], and £----- on the furniture and other goods in
the said house, the plaintiff living then, and at the time of the loss and 
damage hereinafter mentioned, interested in the said house and goods to 
the amounts so insured thereon respectively.

2. On the------------- , 19—, the said house and goods were destroyed
[or, damaged] by fire.

S. The amount of the said loss and damage is due from and payable by 
the defendants to the plaintiff, and has not been paid.

Particulars.
Particulars of the said loss and damage were duly delivered to the

defendants on the-------------, 19— [or, exceed three folios, and are
delivered herewith, or, stole the particulars, if they ilo not exceed 
three folio si.

The plaintiff claims £----- .

IV. Accidents (/<).

Claim hy Hxecutor or Administrator on Accident Policy.

1. The plaintiff claims £——, as executor [or, administrator] of K.
deceased, on a policy of insurance in writing, dated------------- , 19—, and
made between the said H. /■’. and the defendants, whereby the defendants,

assured receives compensation from other sources for tlie loss sustained by him, the 
insurer is entitled to recover from the assured any sum which lie may have received in 
excess of the loss actually sustained by him (Darrell v. Tibbittx, xupra) ; and similarly 
the full value of any right of the assured against third parties to which, but for renun
ciation on the part of the assured, the insurer would have been entitled to be subro
gated, must be accounted for ( Went of England Inn. ('a. v. lnaaen, [1896] 2 Q. B. 377 ; 
affirmed [1897] 1 Q. B. 226 ; fitî L. .1. Q. B. 36). In the case of tire insurance the “slip" 
or “provisional insurance,” which is frequently given by the insurer pending the 
execution of the formal policy, usually creates a legal contract, this not being prevented 
by any statutory provisions similar to those relating to marine insurance (Thomjmn v. 
Adam», 23 (). B. 1). 861 ; and sec “ Innnranee, Marine,''' ante, p. 108). The stamping 
of fire policies is governed by the Stamp Act, 1891 (54 & 55 Viet. c. 39).

(/>) What is in each case covered by a policy must depend upon the language of the 
policy itself, but it is a general rule of construction that in policies of insurance the 
proximate and immediate cause only is to be regarded as the cause of the loss or 
accident (Lawrence v. Accidental Ins. Co., 7 Q. B. 1). 206; 50 L. «J. <). B. 522 ; Pink v. 
Fleming. 25 Q. B. D. 396, 397 ; 59 !.. J. <). B. 569 ; Wilmm v. Xantho, cited ante, p. 201).

The word “ accident " in what are called accident policies is generally used as in 
contrast with “design" and in contrast with “ disease,” and “death from accident" 
ns in contrast with “death from natural causes."

Thus it was held that death from sunstroke was not an accident within the meaning 
of such a policy (Sinclair v. Maritime Ann. Co., 3 E. & E. 478 ; 30 L. J. Q. B. 77) ; nor 
is death by heart failure brought on by physical exertion (Scarr v. General Accident 
A«*. Co.. [1906] 1 K. B. 387 ; 74 L. .1. K. B. 237). Whilst, where the insured being seized
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iu consideration of a premium of £----- , insured the said E. F. in the
sum of £----- against death by accident.

2. The said E. F. died on the------------- , 19—, by being accidentally
run over at a level crossing at — by a train of the ------ Railway
Company [or, as the case may As],

The plaintiff claims as executor [or, administrator] as aforesaid £------.

By the. Assured for Allowance during Incapacity.

1. The plaintiff claims £------ under a policy of insurance in writing,
dated the-------------, 19—, made between the defendants and the plaintiff,
whereby in consideration of a premium of £------the defendants agreed to
pay to the plaintiff £----- a week for any period [not exceeding twenty-
six weeks] during which the plaintiff might be wholly incapacitated by 
an accident from attending to his business.

2. The plaintiff on the------------- , 19—, met with an accident, viz.,
being knocked down and run over by a hansom cab at the corner of------
and----- Streets, in-------.

liy the said accident the plaintiff was incapacitated from attending to
his business for----- weeks, from the-------------- , 19—, till the------------- ,
19—.

The plaintiff claims £----- .

Interest (q).

Claim for Interest.
The plaintiff’s claim is for interest due from the defendant to the plaintiff’

under an agreement in writing dated the------------- , 19— [or, a mortgage
deed dated the------------- , 19—, or, as the case nuny be~\.

Particulars :—
19—,------------ . Interest at-------per cent, per annum

on £----- , from 19—,------------ , to 19—,------------ ,
as agreed........................................................................£

with a fit at a railway station, fell off the platform on to the lilies and was killed by a 
passing train, it was held that the tient it was caused by “ accident " within the meaning 
of tlie policy (Luicrcnce v. Accidental Ins. (0., nupra).

Subject to the above observations the word “ accident " would seem in general to 
describe an event of an unintended and unforeseen character, causing personal injury, 
or where property is the subject of the insurance actual injury to the property (I'ujh 
v. L. It. ,(• X C. lly. CO., [18116] 2 Q. 11. 248, 253 ; 15 L. J. Q. 11. 521 ; Handy* v. Crown 
Accidental Inn. Co., [18113] 1 l). 11. 750 ; 62 I,. J. Q. 11. 409 ; and see Fenton v. Tlwrlry, 
[1903] A. C. 443 ; 72 1,. J. K. 11. 787).

The stamping of policies against accident, or for payments during sickness or 
incapacity from personal injury, is governed by the Stamp Act, 1891, as explained by 
58 Viet. c. 16. s. 13.

(y) Interest is recoverable as a debt in eases where it is due under the terms of a 
It.I,. P
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The plaintiff also claims interest at the said rate from the latter date 
until payment or judgment.

contract, express or implied, for its payment, or under a statute fixing the amount. 
(See Cameron v. Smith, 2 B. «.V C. 305, 808, ami cases cited infra.') Where it is payable 
as a debt, it may be the subject of a special indorsement on the writ : but where it is 
claimable merely as damages, a claim for it cannot l>e specially indorsed, except 
where such damages are declared by statute to be in effect liquidated damages ("Sju-ciaf 
Indorsements," ante, p. OH ; Sheba Hold Minim/ Co. v. Trub dunce, [1802] 1 <). B. 074 : 
(il L. .1. Q. B. 21V; 117/** v. H7W, [1892] 1 Q. B. 084. 01 L. .1. <). B. 510 : Hold 
Ore*, Sr. Co. v. Parr, [18V2] 2 Q. B. 14 ; 61 L. J. <). B. 522).

At common law interest was not payable on ordinary debts, unless by agreement.or by 
mercantile usage, and damages in the nature of interest were not given for non-pay
ment of such debts (Hiyyins v. Sarycnt, 2 B. C. 318 ; Faye v. .Veteman, V B. & (’. 
378 ; L. C. S' 1). By. Co. v. X E. By. Co., [18V2] 1 Cli. 120, 140, 140 ; 01 L. J. Ch. 2V4 ; 
[1833] A. C. 42V, 43», 411 ; 03 L. J. Cli. »3).

An agreement to pay interest may, in some eases, be implied from the previous 
course of dealing between the parties (Brace v. Hunter, 3 Camp. 400 ; Frith liny v. 
Schroeder, 2 Bing. N. C. 77 : In re Anglesey, [ l»ol ] 2 Cli. 548 ; 70 L. J. Ch. 810), and 
this may even authorise a charge for compound interest [Eaton v. Bell, 5 It. A: AM.34; 
and sec Mo*se v. Salt. 32 Beav. 20»; 32 L. .1. Cli. 750 : Fcryu**on v. Fyjle. 8 Cl. hi 
F. 121).

Interest by \ ay of damages was allowable at common law by the custom of merchants 
upon mercantile securities, such as bills of exchange, or promissory notes, where there 
was no express contract for the payment of interest (Iliggimr v. Sargent, supra).

Where a person breaks an agreement to do something other than pay money, ami 
thereby becomes liable to pay damages, then in estimating those damages and as part 
of them, interest may be reckoned on money which would have become payable by him 
with interest, if lie had not broken his agreement, and thereby prevented the principal 
from falling due (/>. C. S' B. By. Co. v. X E. By. Co.. [18»2] 1 Cli. at pp. 142, 151, 
cited supra).

Interest may be allowed on the price of goods agreed to be paid for by a bill or note, 
although the bill or note was never given (Farr v. Ward, 3 M. 4c W. 25 ; Doris v. 
Smyth, 8 M. A: W. 889) ; and on a guarantee for the payment of a bill (Hare v. 
Bichords, 7 Bing. 254) ; and on a loan of money which was to be secured by a bill 
(Denton v. Bodie, 3 Camp. 483, 4V(>). The allowance of interest as liquidated damages 
on bills of exchange and promissory notes containing no express contract for payment 
of interest is now provided for by the Bills of Exchange Act, 1882, s. 57. (Sec ante, 
p. 109.)

By 3 & 4 Will. 4. c. 42, s. 28, it is enacted that “upon all debts or sums certain, 
payable at a certain time or otherwise, the jury on the trial of any issue, or on any 
inquisition of damages, may. if they shall think tit, allow interest to the creditor, at a 
rate not exceeding the current rate of interest, from the time when such debts or sums 
certain were payable, if such debts or sums be payable by virtue of some written 
instrument at a certain time ; or, if payable otherwise, then from the time when 
demand of payment shall have been made in writing, so as such demand shall give 
notice to the debtor that interest will Ug claimed fiorn the date of such demand until 
the term of payment ; provided that interest shall be payable in all cases in which it is 
now payable by law.” By this section the debt or sum certain must be payable, if 
there has been no such demand in writing as specified in the section, at a “certain 
time,” and it seems that it is not enough if it is payable on an event which may and 
probably will hap)-en (Merchant Shipping Co. v. Armitaye, L. B. V (). B. at p. 114 ; 43 
L. J. Q. B. 24 ; L. C. S' D. By. Co. v. X K. By. Co., supra ; but see Buncombe v. 
Briyhton Club Co., L. It. 10 Q. B. 371 ; 44 L. J.Q. B. 21t>). The section would seem to 
be applicable to those cases only in which there is a written instrument giving rise to 
an ascertained or fixed debt or sum (lb.).. A contract to pay a sum of money six
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Fur I'him fur Frincijnd and Interest, where the Internet is claimed ax a iJeld 
nr Lii/uidiilcil Demand, see “Agreement” ante, p. 81 ; “Lille <j 
Hjrchanye," ante, p. 10!) ; “ Hands," unie, p. 185; "Honey Lent," 
/uist, p. 258.

Claim fur Interest only, where it is not snuyht to recorer the Prinri/ial : see 
“ Mnrtyaye," /nisi, p. 285.

For Instances of t 'laims where Interest is claimed as Cnln/uidated Damayes 
fur the Xonyiayment of Honey due, see “ Agent" ante, p. 71 ; “ Fraud," 
/met, p. 400.

months after the death of A., who, at the time of the contract is alive, is a contract to 
pay at a “ certain time " (V// re Homer, [1800] 2 Ch. 188 ; 05 Is. J. Oh. <101).

The service of a writ indorsed with a claim for interest is not a sufficient demand 
within this section (lift y in nr;/ Utj. Co. v. Wit/to nr y Iron Co., 25 Q. R. I). 1 HI : 50 L. .1. 
(). It. 114 : Sheba Cold Mi nitty Co. v. Truhshatce, [1802] 1 Q. It. 071, 080 ; 01 L. .1. 
i). It. 210). As to what is, sec further Crake v. lions, 11 L. J. ('. 1*. 015; Ward v. Eyre, 
15 Ch. D. 130 ; 49 L. J. Ch. 057.

Ity s. 20, "The jury, on the trial of any issue or on any inquisition of damages, may, 
if they shall think fit. give damages in the nature of interest over and above the value 
of the goods at the time of the conversion or seizure, in all actions of trarer or tres- 
pass do bonis asportatis, and over and above the money recoverable in all actions on 
policies of insurance.”

The discretionary powers of allowing interest given by the above-cited enactments 
to the jury, may be exercised by a judge of the High Court at the trial of an action 
which is tried without a jury. (See Webster v. Jlritish Umpire Life Ass. Co., 15 Ch. 
D. 109 ; 19 L. .1. Ch. 709 : Cook v. Fonder, !.. It. 7 H. L. 27 : 43 L. .1. Ch. 855 ; L. C.,\ 
J). Il y. Co. v. S. F. It y. Co., sn/tra.)

Interest under the statute can oidy be given by way of damages, and must be 
assessed by the jury or other tribunal at the trial or hearing (76. ; Herrington v. 
Phillip*, 1 M. 6l W. 18), who may, if they think fit, refuse to allow it (Attwood v. 
Taylor, 1 M. & 0.279; Webster v. Jlritish Empire Life Ass. Co., supra; Wilks v. 
Wood, [1892] 1 Q. B. 081 ; 01 L. J. Q. B. 510). It will not be allowed where the delay 
in payment of the principal sum sued for was occasioned by the default of the plaintiff, 
as by his neglecting t<> take the necessary steps to ascertain and fix the amount pay
able (L. C. «$• 1). 11 y. Co. v. <S. E. Ity. Co., supra), or to obtain a legal title to receive 
and give a discharge for the money (Webster v. llritish Empire Life Ass. Co., 15 Ch. 1». 
109 ; 19 L. J. Ch. 709).

Where interest is sought to he recovered as a debt due under a contract or a statute, 
the contract for its payment, or the facts which bring the case within the statute, 
should appear in the statement of claim (Sheba Cold Mining Co. v. Trubshalve, [1892] 
1 Q. B. 071,082 ; 01 L. J. Q. B. 219 ; Cold Ores, fr. Co. v. Farr, [1892] 2 Q. B. 11 ; 01 
L. «I. (). B. 522 ; and see H. S. C., 1883, App. C., Sect. IV., Forms 3—8). An express 
claim for interest should be inserted where it is sought to be recovered as damages for 
non-payment of a debt which does not ordinarily bear interest, e.g., a debt for goods 
sold or money received.

Where a written security is given for the payment of money on a certain day, with 
interest at a specified rate up to that day, this does not imply a contract for payment 
of interest at that rate after the day, and if the debt is not then paid, any allowance

p 2
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.lUUOMBNTS AND

Cluim un u ./wIi/meHl <f thr lliijli Court.
The plaintiff''. fiai in is for money due from the defendant to the plaintiff 

on a judgment for £------ anil costs to he taxed, recovered by the plaintiff

claimed in respect of its subsequent non-payment is in the nature of damages for non
payment, ami tiie amount of such damages depends upon the discretion of the 
tribunal before which the claim is made (Cook v. Fowler, L. 11. 7 11. L. 27 ; 43 L. J. Ch. 
805 : In re Jtoherts, 14 Ch. 1). 41) : Mellersh v. Jirown, 45 Ch. I). 225 ; 00 L. J. Ch. 
43 ; and see the ltills of Exchange Act, 1882. s. 57 (3), ante, p. 109). It is usual to 
give such damages at the s ed rate of interest, where that is not excessive (/b.). 
In the case of a common money bond with a penalty the interest recoverable, whether 
accrued before or after the time fixed for payment, is regarded as a debt and not as 
damages, and this is so with regard to interest accrued after the time fixed for payment 
although interest is not mentioned in the bond, but is awarded merely as part of the 
terms on which relief is given against the penalty (In re Dixon, _ 2 Ch. 501 ; 01) 
L. J. Ch. 009). The equity jurisdiction to grant relief against unconscionable 
bargains for extravagant rates of interest made with expectant heirs, iic., is not 
affected by the repeal of the Usury Acts, and has been extended by the Money Lenders 
Act, 1903 (63 & 04 Viet. c. 51), post, p. 711.

(/•) A final judgment of a Court of competent jurisdiction for the payment of a 
sum certain creates a debt, for which an action will lie (I Villi am* v. Jo urn, 13 M.& W. 
028, 033 ; Hutchinson v. Gill expie, 11 Ex. 798 ; Grant v. Easton, 13 Q. b. 1). 302 ; 53 
L. J. Q. 11. 08 ; Philpott v. Le ha in, 35 L. T. 855 ; Marhella Iron Co. v. Allen, 47 
L. .1. C. 1*. 001 ; 38 Ii. T. 815) ; though as to County Court judgments, ride infra. 
Hut no action will lie on a judgment which is not final, but remains subject to the 
control of the Court which pronounced it, and may lie varied at its discretion. (See 
Nonrion v. Freeman, 15 App. Cas. 1 : 59 L. J. Ch. 337 : Hailey v. Hailey, 13 Q. 11. D. 
855 ; 53 L. .1. (). II. 583 ; and 11 ext morel and Slate Co. v. Feilden, [1891J 3 Ch. 15; 00 
L. J. Ch. 080.)

An action may in general be brought on an interlocutory order made in any cause or 
matter in the Supreme Court, for payment of money or costs to any person or party 
Onl. XLII., r. 24 : In re Hoyd, [1895] I <). It. Oil ; 04 L. .1. Q. U 439; Godfrey v. 

Georye, [1890] 1 (). II. 48 ; 05 L. J. (). II. 249 : Pritchett v. Enylixh and Colonial 
Syndicate, [1899] 2 Q. II. 428 ; 08 I,. .1. Q. 11. 801) ; but where it is brought unneces
sarily the Court may refuse to allow the costs, or may even stay the action as an abuse 
of the process of the Court (Pritchett v. Enylixh, d>\ Syndicate, xnpra). An act ion is not 
maintainable upon an order of the Divorce Court for alimony or the like (Ih. ; and see 
Hailey v. Hailey, xnpra ; and Kerr v. Kerr, [1897] 2 Q. II. 139 ; <10 L. .1. Q. 11. 838).

An action lies upon an order for costs which forms part of a final judgment of the 
House of Lords (Marhella Iron Ore Co. v. Allen, 47 L. J. C. 1*. 001).

Au action will in general lie on the judgment of an inferior Court, whether a Court 
of record or not (Head v. Pope, 1 C. M. fc 11. 302 ; Williams v. Jones, 13 M. ii XV. 028). 
Hut no action can be maintained in the High Court on a judgment or order of a 
County Court (Herkeley v. Elderhin, 1 E. ii 11. 805 ; 22 L. .1. Q. 11. 281 ; Austin v. 
,l////x, 9 Ex. 288 ; 32 L. J. Ex. 40), though such judgment may be the subject of a 
set-off or counterclaim. (See Stanton v. Styles, 5 Ex. 678.) An action will not lie in 
the High Court on an order made in the County Court for payment of costs of 
proceedings in the High Court (Father v. Taylor, [1900] 2 (). 11. 719 ; 69 L. .1. Q. 11. 
898).

In an action on a judgment of an inferior Court, the statement of claim should show 
that the original cause of action was within the jurisdiction of such Court. (See 
Head v. Pope, 1 C. M. & It. 302 ; Williams v. Jones, 13 M. ii \V. 628.)

Formerly, in an action on an English or Irish judgment brought by a person wdio 
was plaintiff in the original action, the plaintiff, by the 43 tieo. 3, c. 46, s. 4, was

D:+D
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prevented from recovering any costs of suit, unices the Court or a judge thereof other
wise ordered, and such an order was not in general made where the plaintiff might 
have realised his judgment by execution or otherwise (sec 1 Chit. Prac., 12th ed., 494 ; 
Phit pot t v. Lebain, xupra ; Marbella Iron Co. v. Alim, xupra). Such costs, as in other 
actions, are now subject to the discretion given to the Court or judge by Ord. LXV.,
r. 1, and s. ft of the Judicature Act, IKSti. (Sec domett v. Bradley, 3 App. Cas. 944 ; 
18 L. J. Ex. 186.)

A foreign or colonial judgment for a liquidated demand in money establishes a debt 
Ixitwcen the parties, but does not merge or extinguish the original cause of action 
(Xourinn v. Freeman, xupra ; and sec “Judgment Jterorered,” pout, p. 705) ; and 
accordingly the plaintiff may sue in this country upon the original cause of action, if 
actionable here, or upon the judgment of the foreign Court, or upon both {Walker v. 
Witter, 1 Doug. 1, f> ; Sadler v. Ilohinx, 1 Camp. 253 ; Hall v. Odber, 11 East, 118; 
S.nith v. XUhoUx, ft Bing. N. C. 208, 221).

The debt created by a foreign or colonial judgment, like that created by the judg
ment of an inferior Court not of record, is a debt by simple contract oidy, and not a 
debt of record. (Sec 1 Wins. Exors.. loth ed., p. 763.) Such debt may be the subject 
of a special indorsement (Grant v. Faxton, 13 Q. B. I). 302 ; 53 L. J. Q. B. 68).

It need not be expressly alleged in a statement of claim upon the judgment of a 
foreign Court that the Court hail jurisdiction over the parties or the cause, such juris- 
diction being presumed until the contrary is made to appear (Itobertxon v. Strath, ft 
(). B. 941 : Henderxon v. Jfenderxon, 6 Q. B. 288).

An action will lie on a decree of a colonial Court of Equity for the payment of 
money (Sadler v. llobinx, 1 Camp. 2ft3 : Henley v. Soper, 8 B. & C. 16 ; Henderxon v. 
Henderxon, 6 Q. B. 2S8).

The judgments and decreets of Irish and Scotch Courts arc, subject to the statutory 
provision next below cited, considered as foreign judgments in English Courts (Harrix 
v. Sannderx, 4 B. Ac C. 411 ; ami sec Collinx v. Mathew, ft East, 473).

By the Judgments Extension Act, 1868 (31 Ac 32 Viet. c. 54), s. 1, as mollified by
s. 76 of the Judicature Act. 1873, and by s. 71 of the Judicature (Ireland) Act, 1877 
(40 Ac 41 Viet. c. ft7). a certificate of a judgment obtained in the High Court in Ireland 
for any debt, damages, or costs, may be registered in the High Court in England within 
twelve months of the date of such judgment, or within such extended time as may be 
permitted by that Court, and ‘‘shall from the date of such registration be of the same 
force and effect, and all proceedings shall and may be had and taken on such certificate, 
as if the judgment of which it is a certificate had been a judgment originally obtained 
or entered up on the date of such registration as aforesaid, in the Court in which it is 
so registered, and all the reasonable costs and charges attendant upon the obtaining 
and registering such certificate shall be recovered in like manner as if the same were 
part of the original judgment.” And by s. 3, a certificate of a decreet of the Court of 
Session in Scotland obtained for the payment of “ any debt, damages, or expenses” may 
be registered in a similar manner, and with the like effect ; and there is a like pro
vision as to the recovery of “the reasonable costs, charges, and expenses” of such 
registration. (See In re Howe Machine Co., 41 Ch. D. 118: In re Low, [ 181)4] 1 Ch.
117.) A receiver may be appointed where, if the judgment had been an English one, 
that would have been a proper mode of execution (Thomxon v. GUI, [1903] 1 K. B. 760 ; 
72 L. J. K. B. 411).

Irish judgments not falling within the terms of the above enactment can be enforced 
by being enrolled in this country under 41 Geo. 3. c. 90.

By 1 A: 2 Viet. c. 110, s. 17, “ Every judgment debt shall carry interest at the rate of 
four pounds per cent, per annum from the time of entering up the judgment.” This 
enactment does not apply to County Court judgments (The Queen v. Exxer County 
Court, IS (). B. D. 704 ; 66 L. J. Q. B. 31ft). An order of the High Court for the pay
ment to any person of costs, whether final or interlocutory, carries interest at the like 
rate from the making of such order {Taylor v. Roe, [1894] 1 Ch. 413; 63 L. J. Ch. 
282: Ord. XLII., rr. 16, 24). Interest is not allowed upon a foreign judgment debt 
unless it forms part of the judgment (Leake on Contracts, 4th ed., p. 788),
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against the defendant in an action brought by the plaintiff against the 
defendant in the [King's Bench] Division of the High Court (10—, A.
No.------).

Particulars
£ s. d.

19—,------------ . Judgment debt............................................
Costs as taxed and certified on the ------

----,19-................................
Interest thereon [at the rate of four per 

cent, per annum] to date of writ...........

Amount due........................... £
The plaintiff will also claim interest at the rate of four percent, per annum

on the said sum of £----- [Ihi' amount of the until judgment, inrluting the
rants] from the date of the writ herein until payment or judgmei t in this 
action.

t 'Inim oil nil Order (*).

The plaintiff's claim is for £----- , which, by an order of [Master]------ ,
dated the------------- , 10—, made in the action of ------v.------- (10—,
B., No.------), the defendant was ordered to pay to the plaintiff.

Particulars :—
10—,-------------. Amount ordered to be paid [or, Costs

ordered to be paid which, ns appears by certificate of 
Master------, dated this day, were taxed at]............... £

On a Judgment of a Frein h Court (/).

The plaintiff's claim is for £------, which is the equivalent in English
money of------francs, being the amount which the plaintiff by a judgment.
dated the------------- , 10—, of the Court of----- , in the Republic of France,
which Court was duly constituted and held in accordance with the laws of 
the said Republic and had jurisdiction in that behalf, and according to the 
laws of the said Republic, recovered against the defendant, and which the 
defendant was by the said Court adjudged and ordered to pay to the 
plaintiff.

Particulars :—

The like, on the Judgment of a Russian Court : see Ahoutoff Ojipenheimer, 
10 Q. B. 1). 207.

(*) Sec mite, j>. 212. 
(/) See ante, p. 213.
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Landlord and Tenant.

Claim for U*e and Occupation («).

The plaintiff’s claim is for £----- , payable by the defendant to the plain
tiff for the defendant’s use and occupation, by the plaintiff’s permission,
of a messuage and land, No.----- , in------Street, in the-------of------ .

Particulars :—
19—,-------------Use and occupation between these

to dates at------per week as verb-
-------------. ally agreed on the ------ ------,

] 0— [or, as agreed by agreement
in writing dated-------------, 19—,
or, being a reasonable amount] ... £

u) A contract to pay a fair compensation for use and occupation is implied by 
la .v from the fact that lands, kc. belonging to the plaintiff have been occupied by the 
defendant by the plaintiffs permission; the amount of compensation in such case 
depends on the value of the premises and on the duration of the occupation. As soon 
as the occupation ceases, the implied contract ceases, and as no express time is limited 
for payment, the compensation accrues due from day to day (Gibson v. Kirk, 1 Q. B. 
830 ; Churchward v. Ford, 2 H. k N. 446 ; 26 L. J. Ex. 37)4 ; Sloper v. Saunders, 26 
L. J. Ex. 275). An implied contract is, of course, negatived by an express agreement 
on the same matter.

The mere fact of the plaintiff's ownership of the land, kc., and of the occupation by 
the defendant, is sufficient primA facie evidence of a contract to support this action 
(//cllier v. Silcox, Vf L. J. Q. B. 295 ; Churchward v. Ford, 2 II. & N. 416 ; 26 L. J. 
Ex. 354 ; Leigh v. Dieheson, 12 Q. B. D. 194 ; 15 Q. B. D. 60 ; 63 L. J. Q. B. 120 ; 64 
lh. 18). But this presumption may be rebutted by showing that the occupation was 
adverse to the consent of the plaintiff, or that it was under a contract with a third 
party, a stranger to the plaintiff, or by proof of any circumstances which are incon
sistent with a contract between the plaintiff and the defendant (Churchward v. Ford, 
supra ; Cox v. Knight, 18 C. B. 645 ; 25 L. J. C. V. 314 ; Turner v. Cameron Coal Co., 
7i Excli. 1*32 ; Sloper v. Sounder», 29 L. J. Ex. 275 ; Levy v. Lewis, 6 C. B. N. S. 766 ; 
30 L. J. C. P. 141). A tenant or a party claiming under him cannot dispute the title 
of the landlord from whom he received possession, but he may show that the title has 
determined. (See post, p. 232.)

The assignee of the reversion may maintain this action (7Iconic v. Ilohinson, 1 Bing. 
147 : Standen v. Chrixmas, 10 Q. B. 135), but can only recover in respect of the use 
and occupation subsequent to the assignment (Mortimer v. Prcedy, 3 M. k W. 602). 
So also the assignee of a mortgagor who has let a tenant into possession after the 
mortgage (Hickman v. Machin, 4 II. k N. 716 ; 28 L. J. Ex. 310). The action will also 
lie against the assignee of a tenancy created by simple contract who has occupied the 
premises (//ow v. Kennctt, 3 A. k E. 659).

A tenant who has agreed to take premises, but who has never entered, is not liable 
for use and occupation, but must be sued for breach of his agreement (Edge v. 
Strafford, 1 0. k J. 391 ; Lowe v. 1loss, 5 Ex. 553 ; Towne v. D'J/einrich, 13 C. B. 
892 ; 22 L. .1. C. P. 219 ; Smallwood v. Sheppards, [1895] 2 Q. B. 627: 64 L. J. 
Q. B. 727).

One who, having permission to occupy premises of the plaintiff, permits another to 
occupy them, is liable to the plaintiff for use and occupation, unless and until such 
other becomes the plaintiff's tenant, or occupies under the plaintiff’s permission, for 
tlie possession of the tenant of a tenant is the possession of the tenant himself as 
against the superior landlord (/full v. Sihhs, 8 T. R. 327: Conolly v. Porter, 2 Stark.
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For lien/ (x).

The plaintiff’s claim is for £----- , being------quarters rent due from
the defendant to the plaintiff in respect of a house and premises, No.----- , in

525 ; Allcock v. Moorhouse, 9 Q. 15. 1), 300 ; 47 L. T. 401 ; sec Henderson v. Squire, 
L. R. 4 Q. B. 170 : 38 L. J. Q. B. 73).

The liability for use and occupation extends to any hereditament, corporeal or 
incorporeal, as a right of fishery (JfoJford v. Pritchard, 3 Ex. 703), a pew (Israel v. 
Simmons, 2 Stark. 350), or a watercourse (Daris v. Maryan, 4 B. k. C. 8), &c.

An executor or administrator should in respect of occupation by him since the 
decease bo charged as occupying in his own right, and not in his representative capacity 
( Wigley v. Ashton, 3 B. k Aid. 101 ; Atkins v. Humphrey, 2 C. B. 054).

(./•) Rent accrued under a demise, whether by deed or simple contract, is recoverable, 
whether there has been an actual occupation or not.

By the Statute of Frauds (29 Car. 2, c. 3), ss. 1, 2, all leases, estates, interests of 
freehold, or terms of years, or any uncertain interest in any lands or hereditaments, 
not put in writing, and signed by the parties so making the same, or their agents 
lawfully authorised by writing, shall have the effect of lenses or estates at will only, 
except leases not exceeding the term of three years from the making thereof, where
upon the rent reserved to the landlord during such term shall amount unto two third 
parts at least of the full improved value of the thing demised ; and by 8 k 9 Viet, 
c. 100, s. 3, a lease required by law to be in writing of any tenements or hereditaments 
made after the 1st October, 1845, is void at law unless made by deed. These enact
ments only apply when the tenancy is one that must last more than three years (&V 
p. Voisey, 21 Ch. D. at p. 458).

An instrument void as a lease under the statute may be good as an agreement for a 
1<ase ( Bond v. ]totting, 1 B. & 8. 371 : 80 L. J. Q. B. 827 : Hollaeon v. Leo*, 7 H. N. 
73 ; 31 L. J. Ex. 96 ; Tide y v. Mol left, 16 C. B. N. S. 298; 33 L. .1. C. V. 235 : St ranks 
v. St. John, L. R. 2 O. P. 376 : 36 L. .1. C. I*. 118).

By the Statute of Frauds (29 Car. 2, c. 3), s. 4. no action shall lie brought whereby 
to charge any person upon any contract or sale of lands, tenements or hereditaments, 
or any interest in or concerning them, or upon any agreement that is not to be per
formed within the space of one year from the making thereof, unless the agreement 
upon which such action shall tic brought, or some memorandum or note thereof, shall 
be in writing, ami signed by the party to lie charged therewith, or some other person 
thereunto by him lawfully authorised.

An agreement for a lease is a contract for an interest in lands within this section 
(Edye v. Strafford, 1 Tyr. 295 ; 1 Cr. J. 391) ; so is a contract to procure a lease or 
assignment of a lease (Horsey v. Graham, L. R. 5 C. 1\ 9 ; 39 L. J. C. P. 58) ; but an 
agreement to pay money to a person in the event of his obtaining a lease is not (Poston 
y. Poston, [1904] 1 K. B. 124 ; 73 L. .1. K. B. 17).

The above section did not render such agreements void if not in writing, but merely 
prohibited any action being brought upon them to charge any person thereon ; and 
since the Judicature Act, 1873, the position of a tenant, under an agreement for a 
lease, who has entered into possession thereunder and who is entitled to enforce specific 
performance of such agreement, is practically that of holding on the same terms ns if 
a lease had been granted him containing the terms which would be contained in a 
lease executed in pursuance of such agreement ( Walsh v. 7s>n*dale,2\ Ch. I). 1»; 52 
L. .1. (’h. 2 ; Swain v. Ayres, 21 Q. B. 1). 289, 293 ; 57 L. .1. Q. B. 428 ; Farther v. 
Heaven, 41 Ch. D. 248, 201, 201 ; 58 L. J. Ch. 482 ; Foster v. Pee res, [1892] 2 Q. B. 255 ; 
01 L. J. Q. B. 703 ; Manchester Prcwery Go. v. Coombs, [1901] 2 Ch. 008, 017 ; 70 
L. J. Ch. 814, 819). e

An action for specific performance can be maintained if there have been acts of part 
performance unequivocally referable to, and done with a view to perform, the oral



agreement for a lease (Tomhi nson v. Straight, 17 C. H. 01)7 : 2*» L. .1. O. V. 85 ; Maddi- 
*«// v. Alderson, 8 App. ('as. 4«7 ; 52 L. J. Q. B. 737 ; Miller v. Sharp, [1899] 1 Ch. 
«22 ; fiH I,. J. Ch. 922). Where the tenant has possession given him by the landlord 
according to the agreement, the taking of such possession is sufficient (Maddixon v. 
Aide mm, supra').

If a tenant enter into possession under a lease void under the statute, or an agreement 
for a lease, and pays rent at so much a year under it, the jury may conclude that he 
entered under a parol demise, on such terms contained in the void lease or agn cment 
as arc not inconsistent with a yearly tenancy. (See notes to Doe d. Rigge v. Dell, and 
< laytm v. Dlakey, 2 Smith's L. C., lltli ed., pp. 1IV, 134.) So if being in possession he 
admits such rent to be due (for v. Dent, 5 Bing. 185). As to what terms are con
sistent with a yearly tenancy, sec 2 Smith's L. C.. lltli ed., 121 ; Harris v. Hickman, 
[1004] 1 K. B. 13; 73 L. J. K. B. 31.

A lease of incorporeal hereditaments was always required to be by deed, as a lease 
of a right of shooting (Died v. Wgginson, « A. k E. 824), or a lease of tithes (Gar
diner v. Williamson, 2 B. & Ad. 330). But if an incorporeal hereditament has been 
used under a parol licence for which the defendant agreed to pay, he may be sued for 
the money due upon such executed consideration (Thomas v. Fredricks, 10 Q. B. 775, 
and see Died v. Higginson, supra).

(y) An action lies against the lessee on the express covenant for rent, notwith
standing an assignment of the lease and acceptance by the landlord of the assignee as 
tenant (1 Wins. Saund., 1871 ed., 299 ; 2 11>. «97, n. (3) ; see also Hill v. E. ,<• IP". India 
Dork Co., 9 App. Cas. 448 ; 53 L. J. Ch. 842 ; Daynton v. Morgan, 22 Q. B. D. 74 ; 58 
Ti. J. Q. B. 139). Under those circumstances the lessee would not remain liable on the 
mere reservation of rent in the lease {Wad ham v. Marlowe, 8 East 314; 1 H, Bl. 437 ; 
1 Wins, Saund., 1871 od„ 305).

----- Street, sit----- > under an indenture of lease [«/•, an agreement in writing]
dated the-------------, 1 !)—, made between the plaintiff and the defendant.

Particulars :—
£ ». it.

10—, March 25. Quarter’s rent due this day.......................
June 24. Quarter’s rent due this day.......................

For I!fill muter a Covenant In a Lease (y).

The plaintiff’s claim is for rent due undor a covenant contained in a
lease, dated the-------------, lit—, ofa house and land called------, at----- ,
for ----- years, from the-------------- , 19—, whereby the defendant cove
nanted with the plaintiff to pay him rent for the said premises during the
said term at the rate of £-----  a year, by equal quarterly payments, on
the usual quarter days [or, nr the rase may le].

Particulars.

One year’s rent from the ------ ------, lit—-, to the ------
------, 1 it— [or, an the case may he]........................................

Amount due

LANDLORD AND TENANT.



218 STATEMENTS OF CLAIM IN ACTIONS ON CONTRACTS.

For Bent of a Furnished /louse muter an Agreement in Writing.

The plaintiff's claim is for rent due from the defendant to the plaintiff 
in respect of a furnished house, No.----- ,------Street, whereof the defen
dant became and was tenant to the plaintiff, under an agreement in writing,
dated [or, an agreement made verbally on] the------------ , lit—, for------
months from [that date], at the rent of £-----  a month [or, as the case
mag Z/r],

Particulars.
------ months’ rent from the ------ ------, I!)—, to the

Claim for Board and Lodging (z).

The plaintiff's claim is for £------, payable by the defendant to the
plaintiff for the hoarding and lodging of the defendant by the plaintiff at
the defendant’s request, under an agreement in writing dated the------------,
l!l— [or, contained a letter dated------, or, made verbally on the-------------,
111—, or, as the rase mag he].

Particulars.
Ill—, May 3rd Hoard and lodging at ----- , at the agreed

to charge of £ — a week [or, at £-------a
Ang. In. week, being a fair and reasonable charge]... £-------- .

Landlord against Tenant for Damages for not kee/iim/ the /‘remises in 
Tenantatde lie/iair (a)

The plaintiff has suffered damage from breaches by the defendant of his 
agreement with the plaintiff made by letters, dated respectively the
------------- and the ------- ------, 111— [or, made verbally on the ------
------, 1!)—, or, as the rase mag Z/e], under which he became tenant to the
plaintiff of the house, No. —, ----- Street, ------- , upon the terms that he
should keep the said house during his said tenancy thereof in tcnantable 
repair.

The breaches are as follows :—[State samei]

The tike fur not using the Premises in a Tenant-like Manner (a).
I. The defendant became and was tenant to the plaintiff of a house known 

as ——, at----- , in the county of------, [and of furniture of the plaintiff

(*) A contract for board find lodging, where no specific rooms nre demised to the 
lodger, is not n contract for an interest in land within the Statute of Frauds (2V Car. 2, 
c. 3), a. 4, and need not be in writing (Wright v. Sfurert, 2 K. k K. 721 ; 2!t 
L. J. Q. 11. Itil).

(/i) A contract to use premises in a tenant-like and proper or husband-like manner
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therein] upon the [implied] terms, [nr, upon the terms contained in an
agreement dated------, nr, as the rate may he], that the defendant would,
during the said tenancy, nse the said house [and furniture] in a tenant-like 
and proper manner.

•>, The defendant during the said tenancy used the said house [and 
furniture] in an untenant-like and improper manner.

Particulars :—[AW mil parlienlars of the hrearhes ami the damages.]

Fin■ nol delivering up Fixtures upon Ihe Premises in good Repair.

1. The defendant became and was tenant to the plaintiff of a house of
the plaintiff, No.------,------ Street, for a term of------years, from the
-------------, 10—, upon the terms [amongst others] contained in an agree
ment hearing date the-------------, 10— [«/', as Ihe rase may he], that the
defendant should, at the expiration of the said term, deliver up to the 
plaintiff the said house, with all the fixtures therein, in the same state and 
condition as they were in at the commencement of the said term, reasonable 
wear and tear only excepted.

2. The said term expired on the------------ , 10—, by effluxion of time
[or, as Ihe ease may he] and the defendant then delivered the said house up 
to the plaintiff, but he did not deliver up to him the fixtures therein in the 
same state or condition ns they were in at the commencement of the said 
term, reasonable wear and tear only excepted.

Particulars.
The following fixtures were broken or damaged :—
[State same, sperifying, ns far ns pratUenble, llie extent and amount of 

damage.]
The plaintiff' sustained damage as follows :—[Sel mil particulars of the 

damages.]

fMiidlonl against Tenant for llrearh of ( 'avenant la Repair (/<).

1. Ily a repairing covenant contained in a lease under seal from the plaintiff 
to the defendant, dated the------------ , 10—, of a house, No. 401, Piccadilly,

is implied by law from the mere fact of Ihe tenancy, in the absence of any express 
agreement on the subject. (See further, “ Waste," past, p. 50(1.)

(5) In an action by a landlord against a tenant for breach of contract to keep the 
demised premises in repair, the measure of damages during the continuance of the 
lease is the diminution in value of the reversion (Turner v. /mini, 14 M. k W. 412 ; 
Mills v. Kns! Lamina Usina, L. It. 8 V. 1*. 7!t : 42 L. J. (\ V. 4ti ; Joyner v. HmU, 
[1891] 2 Q. It. 31 : (10 L. J. 1). R. 510 i lleadersaa v. Thorn, [1893] 2 Q. B. 104 ; 62 
!.. .1. Q. It. 58(1) : but the measure of damages where the covenant is contained in an 
underlease is not the same ns in the case of a direct lease with a freehold reversion, ns
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for seven yearn from the------------- , 111—, the defendant covenanted to
keep the promises in such repair and condition as therein mentioned.

2. The premises were, during the term, out of such repair as was required 
by the covenant.

;!. They were yielded up out of such repair at the expiration of the term.
4. Particulars of dilapidations were delivered to the defendant’s solicitor 

on the------------ , 19—, and exceed three folios.
(/.’. S. C., 1883, ,4/i/J. C., Seri. I'., No. 9.)

.1 like Form, ti/>on an Agreement lo Repair (r).
I. The plaintilf, by deed [or, agreement in writing] dated the------------- ,

19—, let to the defendant a house, Xo.------,------Street,------- , to hold

in the former case the liability of the lessee to the freeholder must be taken into 
consideration, and for that purpose the cost of putting the property into repair at the 
end of the lease may be considered (Ehhetts v. Cong nest, [1890] 2 Ch.377 ; 64 L. J. ('ll. 
702; [18%] A. ('. 490 ; 6.1 I,. J.Ch. 808). Where the plaintiff is a sub-lessor, whose 
lease is determined by a forfeiture not shown to have been wholly caused by the 
breach of the sub-contract by the defendant, the sub-lessee, to repair, the measure of 
damages is not the value of the lease or term of the plaintiff, the lessee, but may be 
the sum it would cost to do the repairs as contracted for (('low v. Hrogden, 1 M. ft (1. 
39; Dario* v. Cnderwood, 2 H. ft N. 570; 27 L. .1. Ex. 113; and see William* v. 
William*, L. R. 9 (’. I*. 659 ; 43 L. J. (’. I'. 382). The amount of the «lamages also 

depends upon the class ami condition of the premises at the time of the demise, the 
extent of the tenant's liability being construed with regard thereto (Stanley v. 7 oa'good, 
3 Ring. N. C. 4 ; Ilurdett v. Wither*, 7 A. ft K. 136 : Payne v. Haine. 16 M. ft W. 541 ; 
Stuier v. Hilton. 7 Ch. D. 815 ; 48 I,. J. ('ll. 545 : Proudfoot v. Hart, 25 Q. It, l>. 42; 
59 L. J. Q. It. 389 ; Lister v. Lane, [1893] 2 Q. It. 212 ; 62 L..!. Q. It. 583). Where 
the term has come to an end, the measure of «lamages for not having left the premises 
in repair according to the terms of the eontrai-t of tenancy, will, in general, be the 
cost of executing the repairs (Joyner v. Week*, [1891] 2 Q. It. 31 ; 60 L. .1. Q. It. 510; 
Henderson v. Thorn, [1893] 2 Q. It. 164 : 62 L. J. <). It. 586). Rut cmlit must l>c 
given for any amount recoversl for breaches committed during the term (Ehhetts v. 
Com/nest, 82 L. T. 560; Com nil v. (Iregory, I.. R. 1 C. I*. 153; 36 L. J. C. I\ I). 
Where the reversioner after the expirât ion of the lease grante«l a new lease on the terms 
of pulling down the house and building a new one, it was hel«l that the jury were not 
obligc«l to give merely nominal damages for breaches of the covenant to repair con
tained in the ol«l lease which had l>een committed «lurii g the term granted by the 
ol«l lease (Pawling* v. Morgan, is ('. R. X. S. 776 ; 31 1,. J. ('. I’. 185). A lessor who 
covenants with his hïssce to repair demis«>d premises is entitled to notice of the want 
of repair before being sue«l for non-performance of his covenant (Makin v. Watkinson, 
L. R. 6 Ex. 25; 40 L. .1. Ex. 33: L. A'- .< II . lly. Co. v. Flower, 1 C. I\ I>. 77 : 45 
L. .1. ('. 1*. 54 ; Manchester Warehouse Co. v. Carr, 5 ('. 1*. I). 507 ; 49 L. .1. C. 1*. 809 ; 
Tredway v. Machin, 91 L. T. 310 ; 20 Times Rep. 726).

In Proudfoot v. Hart, su/ira, “goo«l tcnantablc repairis detined to l>c “such 
repair as, having regard to the age. character ami locality of the house, woul«l make it 
reasonably fit for the occupation of a reasonably mimlol tenant of the class who 
would be likely to take it.”

The covenants in leases to repair absolutely, ami to repair after notice, arc usually 
«listinct and independent covenants (Hayli* v. Is (iro*, I C, R. N. S. 537 ; Hoe v, 
Paine, 2 ('amp. 520).

(/•) S«-e preeeiling note.
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for----- years, from the-------------- 111—, and the defendant by the said
deed covenanted [or, by the said agreement agreed] with the plaintiff well 
and substantially to repair the said house during the said term [or, as the 
rase may he, stating the enrenant or agreement arnmliny to ils terms'].

■>. The defendant did not well and substantially repair the said house 
during the said term [or, ns the ruse may he, sluliny the hrearh].

Particulars of the breaches complained of were delivered to the defen
dant on the------------ ,11)— [or, are delivered herewith, or, are as follows :—]

Lniiillnril nyninsl Teiiniil fur nut Farming acronliny lo the 
Custom of the Country (it ).

1. 'I'lie defendant became and was tenant to the plaintiff of a farm called
----- , at------, in the county of ------, upon the terms contained in an
agreement dated------[or, as the ruse may hr], that the defendant should
use and cultivate the said farm during the said tenancy according to the 
course of good husbandry and the custom of the country wherein the said 
farm is situate.

•>, During the said tenancy the defendant did not use and cultivate the 
said farm according to the course of good husbandry and the custom of the 
country.

Particulars.
The bleaches arc as follows :—
[State same, e.y., 11)—,------------ . The defendant carted away and sold

off the farm ten loads of straw.]

For Forms of Claim by an (lutyoiny Tenant for Tillages, dr. left on llie 
l.amt at the expiration of his Tenu ary, see " Crops," ante, p. Dig.

Lessee ayaiiisl Lessor for Hrearh of I 'orenunl for Quiet Enjoyment 
unit for Title (e),

1. The defendant, by deed dated the-------------, 19—, let to the plain
tiff a house, No.------,------ Street,------, for ----- years, from the -------

(it) From the mere fact of a tenancy of a farm, whether uiult-r a written or parol 
agreement, or antler a lva-t: by deed, the law implies a promise on the part of the 
tenant to cultivate it in a hushnmilike manner and according to the custom of the 
country where it is situate, unless the express contract is inconsistent with such 
implication (Wiijijlestriirth v. Ilollisos, 1 Doug. 201: 1 Smith’s I,. 11th ed.,
p. .045 ; Poirley v. Walker, 5 T. It. tl7tt : Ary//, v. J/eirift, 4 Mast, 154 : Williams v. 
IW>, 17 1,. .1. (J. It. til!)).

Tile Agricultural Holdings Acts, ISSU to Itioo, do not prevent a landlord and tenant 
from making an agreement ns to the terms on which the tenant will quit in toqicct of 
matters for which compensation can he obtained under those Acts (A. H. Act, 1 IN III, 
s. 1. (5) : Srirhij v. AWersley, [ISO»] 1 Q. It, 4lif> : Its !.. .1. Q. It. 2lil ; Is re Promis, 
[lHUltj 2 Q. IS. HIS ; <48 L. J. (J. IS. 878).

(c) Under a lease by deed, the word “demise” or “grant," or any equivalent words,
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------, 111—, and the defendant thereby covenanted with the plaintiff that
the defendant then laid good right and title so to let the same [foUnuimj 
the form of the ivinutiif], and also that the plaintiff, his executors, adminis
trators and assigns paying the yearly rent thereby reserved, and performing 
and observing the covenants therein contained by him and them to be per
formed and observed, should peaceably and quietly hold, use and occupy

import a covenant for quiet enjoyment against the lessor and all that come in under 
him by title, unless there be an express covenant, in which case no implication can be 
raised from such words (Shop. Touch, p. 165: Adams x. Gib ney, (} Bing. 656, 666 ; 
Baynes v. Lloyd, [1895] 2 (j. B. (ilo ; 64 I,. J. Q. B. 787). Such implied covenants 
are limited to the duration of the lessor’s estate, and cease upon its determination 
{Adanaf v. Gib ne y, supra ; llaynos v. Lloyd, supra'), ami do not extend to the acts of 
persons not claiming under the lessor (Jones v. Larinyton. [1908] 1 K. B. 258; 
72 L. J. K. B. 98). A warranty of the demise by the lessor is an express covenant, 
and extends to the whole term granted ( Williams v. Jin reel I, 1 V. B. 402).

Under a parol demise the law will imply a promise, subject to the limitations above 
mentioned, for quiet enjoyment during the term, but not for title (Handy v. 
Cartn'riyht, 8 Ex. 918; 22 L. J. Ex. 285. and xl. note; Hall v. City of London, 
Brewery Co., 2 B. Ac 8. 787 ; 81 L. .1. Q. B. 257 ; Robinson v. Kilrert, 41 Ch. 1). 88 ;
58 L. J. Oh. 392 ; Jludd Scott v. Daniel, [1902] 2 K. B. 351 ; 71 L. .1. K. B. 706). A 
similar promise is not implied in a mere agreement to demise (Bra shier v. Jaehson, 
6 M. k W. 549) : although in such an agreement there is an implied undertaking by 
the lessor that he has title to enter into the agreement, and has a good title to let for 
the agreed term (Stranks v. St. John, L. R. 2 0. V. 376 : 36 L. .1. O. 1\ 118). There is 
in general no implied warranty in a lease of a warehouse or of an unfurnished house, 
or of land, that it is reasonably tit for use, habitation, or cultivation (Sutton v. Temple, 
12 M. Ac \V. 52 ; Hart v. Windsor, Jh. 68 : Frshine v. Aden ne, 42 L. ,1. Oh. 835 ; L. R. 
8 Oh. 756 ; Manchester Warehouse Co. v. Carr, 6 C. 1\ 1). 507 ; 49 !.. J. 0. 1*. 809 ; 
and see Bunn v. Harrison, 3 Times Rep. 116) ; but in letting furnished apartments or 
a furnished house a lessor impliedly undertakes or promises, in the absence of express 
stipulation, that it is reasonably lit for occupation (Smith v. Marrahle, 11 M. Ac W. 5 ; 
Wilson v. Fineh-Hatton, 2 Ex. I>. 336 : 46 L. .1. Ex. 489 ; Campbell v. Lord Wenlock, 

4 F. Ac F. 710 ; Charsley v. Jones, 53 J. I’. 280 ; Harrison v. Malet, 3 Times Rep. 58) ; 
but not that it will so continue (Sarson v. Huberts, [1895] 2 Q. B. 395 ; 65 L. J. Q. B. 
37), and if it is not so when til's! let, the tenant may quit at once, and is not liable for 
rent after so quitting. (See cases cited supra.)

Under the Housing of the Working Classes Act, 1890 (53 Ac 54 Viet. c. 70), s. 75, a 
contract is implied in all lettings, for habitation by persons of the working classes, of 
a house or part of a house, at a rent within the limits for the composition of rates 
under s. 3 of 32 Ac 33 Viet. c. 41, that at the commencement of the letting it is in all 
respects reasonably lit for human habitation. (See Walker v. Hobbs, 23 Q. B. 1). 458 ;
59 L. .1. Q. B. 93.)

The measure of damages is the loss directly sustained through the invalidity of the 
demise ; thus, where a defendant had granted a lease which he had not title to grant, 
and the plaintiff obtained from the person having title a fresh lease, he was held 
entitled to recover from the defendant in an action on the covenant for quiet enjoy
ment the expenses of the void lease and the difference in value of the void and valid
lease (Lwk v. Furze, 19 C. B. N. S. 96 ; 31 L. J. ( '. 1\ 201 : 35 lb. 141 ; L. R. 1 0. 1\
441 ; see also Williams v. Burrell, 1 C. B. 4<>2 : Bolph v. Crouch, L. R. 3 Ex. 44 ; 37
L. J. Ex. 8 ; Godwin v. Francis, !.. R. 5 C. I\ 295 ; 39 L. J. C. V. 121 ; Colleu v.
Wright, 8 K. Ac B. 647 : 27 L. .1. Q. B. 215; Speddiny v. Acrell, L. R. 4 C. I\ 212). 
But where the invalid demise purports to be made under a power of which the tenant 
has notice, but which does not authorise the demise, the tenant cannot, it would seem, 
recover damages for the loss of his bargain. (See Gas Light and Coke Co. v. Towse,
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the said house for the said te"iu, without any lawful denial, let, hindrance, 
molestation, or interruption whatsoever of or by the defendant, his heirs, 
or assigns, or any person or persons claiming through, under, or in trust 
for him [following the form of the covenant].

■J. The defendant laid not, at the time of the making of the said demise, 
good right or title so to let the said house to the plaintiff for the said term.

;!. After the making of the said demise and during tho said term, (J. //., 
then lawfully claiming the said house through and under the defendant 
[«</(/, where /iractirahle, the i/rounds ami //articular» of the claim of (1. II.], 
and having a good title to the same and to the possession thereof, through
and under the defendant, on the-------------, 19—, entered into the said
house and evicted the plaintiff" therefrom.

Landlord ai/ainsl Truant for not ijiriny u/i I’omruion at the 
Eml of the Term.

The plaintiff" has suffered damage from the defendant’s breach of contract 
in not giving up to the plaintiff" at the expiration of his tenancy which
expired on the-------------, 19—, the possession of the farm at------, in the
county of----- , of which the defendant had lieen tenant to the plaintiff"
under an agreement in writing dated------, whereby the plaintiff lost the
use and possession of the said farm for------weeks, and was put to expense
in recovering possession thereof.

Particulars.
The value to the plaintiff" of the use and possession of the farm 

for the said------weeks was ..................................................... £------.
The expense the plaintiff was put to is as follows :—

35 (’h. 1>. 51», 541 et seq., following the principle of Flureau v. Thornhill, 2 W. 111. 
1078, ami Jfain v. Fotheryill, L. It. 7 H. L. 158 ; 43 L. .1. Ex. 423, cited “ Sale of Lund," 
post, p. 285.)

The question whether there has been a breach of a covenant for quiet enjoyment is in 
general one of fact. Any substantial interference with the ordinary enjoyment of the 
land by the lessor or those lawfully claiming under him the right to do the acts com
plained of (Laris v. Town Projterties Corporation, [11)02] 2 Ch. 035 ; 71 L. J. Cli. 000 ; 
[10o3] 1 Ch. 707 : 72 L. .1. Ch. 380) will sutlice ([Sanderson v. Mayor of Lerwick, 13 
t). B. 1). 547, 551 : 53 L. J. t). B. 554 ; Hohinson v. Kilrert, 41 Ch. D. 88 ; 58 L. J. Ch. 
302 : Harrison v. Mminister, [1801] 2 Q. B. 080 ; Hudson v. Crijijis, [1800] 1 Ch. 205, 
208 : 05 L. .1. Ch. 328 : ('ohm v. Tamar, [1000] 2 Q. B. 000 ; 00 L. J. Q. B. 004). A 
mere temporary inconvenience involving no interference with the physical possession 
of the premises is not a breach [Jenkins v. Jackson, 40 Ch. D. 71 ; 58 L. ,J. Ch. 124 ; 
Manchester, X *$• L. Jty. Co. v. Anderson, [1808] 2 Ch. 304 ; 07 L. J. Ch. 508).

r
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Lessor against Leasee fur Hrewh of a Covenant to /hi;/ Holes, 4y. (/).
1. By a covenant contained in a lease under seal from the plaintiff to

the defendant, dated the------------- , I!)—, of a house and laud at------,
known as ------, for------years from the-------------- , 111—, the defendant
covenanted with the plaintiff to pay all rates, Ac. [stole the covenant],

2. [State the making of the rate during the term and the non-payment 
thereof lag the defendant, anil the fart that the plaintiff teas rom/ielleil to /my 
and /mid the same. ]

Lessee against Lessor for hreaeh of Warranty awl Fraud as to its 
Sanitary Condition on Letting a House (//).

1. The plaintiff has suffered damage by the defendant’s breach of
warranty [and fraudulent misrepresentation] on the letting of a house No. 
------, ------ Street, in the city of------- .

2. By an indenture of lease dated the-------------, 1!)—, the defendant let
to the plaintiff' the said house for the term of------years from the------
----- , 19—, at the yearly rent of £------ .

3. In order to induce the plaintiff to enter into and execute the said 
lease and in consideration of his so doing the defendant represented and 
warranted to the plaintiff that the said house was in a perfect sanitary 
state, and that the drains thereof were in good condition. The said 
representation and warranty were made verbally by the defendant to the
plaintiff on the------------- , 19— [or, are contained in a letter dated the
------------- , 19—, or, as the rase may Ac],

4. The plaintiff, as the defendant well knew, was induced to and did
execute the said lease on the faith of the said representation and warranty 
and entered into possession of the said house with his wife and family ou 
the-------------, 19—

5. The said representation was untrue and the said warranty was broken 
in this, that the said house was not in a perfect sanitary state, and 
the drains were not in good condition, in the following respects, viz :— 
[Here stale the jiartirulars of the breaches of warranty complained of.]

[ti. If fraud is alteyed add : Further, or in the alternative, the plaintiff 
says that the defendant made the said representations fraudulently and 
well knowing that the same were false.]

7. In consequence of the said breaches of warranty [and misrepresentation]

(/) As to construction of covenants with regard to rates, taxes, or outgoings imposed 
on property, or the owners, or the occupiers thereof, sec Foa on L. and T., 3rd ed., 
p. 168 ; Stockdalê v. Atrhêrbêrff, [1004] 1 K, B, 117 ; 7;t L. J, K. B. 206; Barrit v. 
Jlick man, [1VU4] 1 K. It. 13; 73 L. ,1. K. It. 31 ; Fawcett on L. and T., 3rd ed., 
pp. 38(5 ct HCq.

(//) An action will lie for the breach of a parol warranty collateral to the lease as to 
the state of the premises lut (De Laamlle v. Guildford, [1001] 2] K. It. 215 ;i 70 L. J. 
K. It. 533). And an affirmation made at the time of tl.e letting may amount to such 
a warranty ( 11>).
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the plaintiff has sustained the following damage, viz. :—[Here set oui the 
particulars of the damages claimed.]

The plaintiff claims £----- .
[Add claim for rescission if fraud is alleged and the plaintiff desires 

rescission.']

Assignee of Lessor against Lessee (A).
1. 0. //. being seised in fee [or, possessed for the residue of a term 

of -----  years, commencing the ------ ------, 19—] of [or, having an

(h) Assignees of Lessor and Lessee.]—By the common law certain covenants run 
with the land, so as to attach the )>cnefit or the burden of them to the assignee of the 
term, but not with the reversion ; and by the common law covenants are not assign
able (1 Wins. Saund., 299, n. (//'). Consequently the assignee of the reversion could 
neither sue nor be sued upon a covenant in a lease. To remedy this inconvenience the 
statute 32 lien. 8, c. 34, gave an action to and against the assignee of the reversion. 
By s. 1 it was enacted that all persons, being grantees or assignees of any reversion, 
should have like advantage against the lessees and their assigns by action for not per
forming conditions, covenants, or agreements, expressed in the indentures of lease, as 
the lessors and grantors, their heirs or successors, might have had ; and by s. 2, that 
all lessees of lands or their assigns should have like action and remedy against all 
persons having any gift or grant of the reversion of the lands so let, for any condition 
or covenant expressed in the indentures of their leases, as the same lessees might have 
had against the lessors.

The statute onfy applies to leases by deed ( Brydges v. Lewis, 3 Q. B. 603 ; Standen 
v. Chris max, 10 Q. B. 135 ; Smith v. Eggi ngton, L. R. 9 C. V. 145 ; 43 L. J. C. P. 140 ; 
Phillips v. Miller, L. R. 10 C. P. 420 ; 44 L. J. C. P. 265 ; Elliott v. Johnson, L. R. 2 
Q. B. 120; 36 L. J. Q. B. 41) ; but it has been held that when the assignee of the 
reversion is entitled to compel specific performance of an agreement to take a lease he 
can sue as if a lease had been executed (Manchester Brewery Co. v. Coombs, infra). 
If the demise be not by deed, the lessor, notwithstanding the assignment, can sue (Bick
ford v. Parson, 5 C. B. 920 ; 17 L. J. C. P. 192). The statute applies to leases by deed 
of incorporeal hereditaments (Martyn v. Williams, 1 H. & N. 817 ; 26 L. J. Ex. 117 ; 
Hooper v. Clark, L. R. 2 Q. B. 200 ; 36 L. J. Q. B. 19 ; Xorrai v. Pascoe, 34 L. J. Ch. 
82). The statute applies only to covenants which run with the land, as to which see 
Spencer’s Case, 5 Co. 18a ; 1 Smith's L. C., 11th ed., pp. 55, 61 ; Muller v. Trafford, 
[1901] 1 Ch. 74; 70 L. J. Ch. 72; Manchester Brewery Co. v. Coombs, [1901] 2 Ch. 
608 ; 70 L. J. Ch. 814 ; Howard de Walden v. Barber, 19 Times Rep. 183. See further 
the Conveyancing Act, 1881 (44 & 45 Viet. c. 41), ss. 10—12, as explained in Davis v. 
Tomi Properties Corporation, [1903] 1 ( 'll. 797 ; 72 L. J. Ch. 389.

In the case of tenancies not under lease by deed, the payment of rent and holding 
as before the assignment affords evidence of a new tenancy under the terms of the 
original letting, and thus a conventional law is made equivalent to that of Hen. 8 
in the case of leases under seal, the new contract being that everything shall go on as 
before the assignment (Cornish v. Stubbs, L. R. 5 C. P. 339 ; 89 !.. J. O. P. 205 ; 
Buckworth v. Simpson, 1 C. M. & R. 834 ; Brydgcs v. Lewis, 3 Q. B. 003 ; Williams v. 
Beales, L. R. 9 C. P. 177 ; 43 L. J. O. P. 80).

Iu actions where the plaintiff’s claim is upon a demise by himself, his title to the 
land demised need not be set out, as he may rely on the deed alone ; but in an action 
by the assignee of the reversion the statement of claim must show that the lessor was 
seised or possessed of some estate which would pass by assignment, and must state how 
the plaintiff became assignee. (See Baris v. James, 26 Ch. D. 778 ; 53 L. J. Ch. 523.)

Upon the execution of a lease by the lessee he is estopped from denying the lessor’s 
B.L. Q
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estate sufficient to enable him to make the demise hereinafter mentioned, 
leaving a reversion in him, and his executors, administrators and

title, as recited in the lease. If the lessor's title is not shown in the lease, the lessee is 
estopped from setting up any defence founded upon the fact that the lessor nil habuit 
in tenement is; and thus there arises, as between the lessor and lessee, a reversion in 
the lessor by estoppel. This reversion by estoppel is primà facie a reversion in fee 
simple, and assignable and capable of passing by devise or descent ( Cuthbertson v. Irrini/, 
4 II. & N. 742 ; 6 II. At N. 135; 28 L. J. Ex. 306 ; 29 L. J. Ex. 48f>; Gouldsworth v. 
Knightly 11 M. k VV. 337) ; but the lessee may rebut the primà facie presumption of 
the reversion being in fee simple by evidence consistent with the estoppel, as by 
showing that the reversion is an estate for years or for life, Ate., but not by showing that 
the lessor had no estate, for this would be inconsistent with the estoppel (11 eld v. 
Barter, 11 Ex. 810 ; 1 H. & N. 508 ; 25 L. J. Ex. 214 ; 20 lb. 112). The heir, or 
devisee, or assignee of a reversion by estoppel may sue upon the covenants in the lease 
(Gouldsworth v. Knight*, 11 M. & W. 337 ; Sturgeon v. Wingfield, 15 M. A: W. 224 ; 
Doe v. Ongley, ID C. 13. 25; Cuthbertson v. Irving, supra). An estoppel which binds 
a party binds those claiming through or under such party (Taylor v. Needham, 2 
Taunt. 278 ; Doe d. Dull en v. Mill*, 2 A. Ac E. 17 ; Loudon and North Western lly. Co. 
v. West L. B., 2 C. P. 553 ; 30 L. J. C. P. 245). All perilous taking the estate, term, or 
reversion, to which the covenants arc annexed, under the same title, become bound by, 
and entitled to the benefit of the covenants, and that whether they take by operation 
of law as trustees in bankruptcy or heirs, or as administrators, or by act of the party 
as executors or assignees (Sjteneer's Case, 5 Co. 17 b ; 1 Sm. L. C., 11th cd., p. 55).

Where a party is pleading his own title derived by assignment, he must deduce it 
step by step through the various mesne assignments, it being matter within his own 
knowledge and which he is bound to state for the information of his opponent 
(Philipps v. Philipps, 4 Q. B. D. 127 ; 48 L. J. Q. 13. 135 ; Paris v. James, 2(i Ch. D. 
778 ; 53 L. J. Ch. 523 ; B. v. Bishop of Llandaff, 2 Stra. 1012) ; but a party alleging 
title by assignment in his opponent may plead it by a que estate, that is, by a general 
averment that the estate precedently laid in some other person vested in him by 
assignment (Harries v. Bearan, 4 Bing. 046 ; Derisley v. Cu stance, 4 T. R. 75).

Covenants restrictive of the mode of user of land arc enforceable against assignees 
of the covenantor who have notice of such covenants, even though the covenants do 
not run with the land at law, the principle being that, where there is a restrictive 
covenant, a Court of Equity will restrain anyone who takes the property with notice of 
it from using such property in a manner inconsistent with the covenant (Tvlk v. 
Morhay. 2 Ph. 774 ; Haywood v. Brunswick Building Society, 8 Q. 13. D. 403 ; 61 
L. J. Q. 13. 72 ; Clegg v. Hands, 44 Ch. D. 503 ; 69 L. J. Ch. 477 ; Holloway v. Hill, 
[1902] 2 Ch. 612 ; 71 L. J. Ch. 818). But this principle does not extend to covenants 
to repair or to do something which necessitates expenditure upon the property (Hay
wood v. Brunswick Building Society, 8 Q. B. D. 403 ; 61 L. J. Q. B. 73 ; Austerberry v. 
Oldham, 29 Ch. D. 750 ; 65 L. J. Ch. 633 ; Hall v. Ewin, 37 Ch. D. 74 ; 57 L. J. Ch. 95).

Where an owner of land parcels it out in lots and leases or sells it to various persons, 
subject to restrictive covenants as to mode of user or construction of buildings upon 
their respective lots of such a nature that it appears that those covenants were 
intended for the mutual benefit of the various lessees or purchasers, each of such 
persons is entitled to enforce those covenants against his fellow lessees or purchasers, 
and it is not necessary that the original owner, with whom the covenant was 
made, should be a party to the action brought for that purpose (Bedford (Duke, of) 
v. British Museum, 2 My. At K. 552 ; Nottingham Brick Co. v. Butler, 15 Q. B. D. 
261 ; 16 Q. 13. D. 778 ; 55 L. J. Q. 13. 280; Spicer v. Martin, 14 App. Cas. 12 ; 58 
L. J. Ch. 309 ; Birmingham Land Co. v. Allday, [1893] 1 Ch. 342; 62 L. J. Ch. 
90; Ashby r. Wilton 1 Ch. 66; 69 L. J. Ch. 47 ; Brigg v. Thornton, [1904J
1 Ch. 886 ; 73 L. J. Ch. 301). Such covenants are also enforceable against assignees 
of such lessees or purchasers taking the property witn notice, whether actual or

4
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assigns in (i)J a messuage and land situate at----- , let the same by deed
dated the------------ , 111—, to the defendant, to hold for------years from
the------------ , 11)—.

2. The defendant, by the said deed, covenanted with the said O. H. and 
his assigns that [slate the rovetumt].

3. Afterwards, and during the said term, the said O. II., by a deed dated
the------------ , 1!)—, grunted and assigned all his reversion of and in the
said messuage and land to the plaintiff.

4. Afterwards, and during the said term, the defendant [state the hreaeh, 
(living such parthulars as to ilate, <tr. as are prac'teahle].

Particulars of damage :—{State them.]

Ejeeentnr of Lessor /mssesseil of a Term against Lessee (/■■).

1. The plaintiff is the executor of the last will of O. II., deceased.
•>. The said II. H., being possessed of a farm called----- , at------ , in the

county of----- , for a term of years more than sufficient to enable him to

constructive, of those covenants : see cases cited xupra, and Wilson v. Hart, L. It. 1 
Cli. 41)3 ; 35 L. J.Ch. 569 : Put man v. Hurla ml, 17 Ch. D. 353 : see further Spencer» 
('axe, 1 Sm. L. C., 11th ed.. p. 79 : Knight v. Simmondx, [1896] 2 Ch. 294.

A terra passes by assignment so as to carry covenants without possession or actual 
entry (WilUamx v. Boxant/net, 1 H. k II. 238). An assignee of the rent reserved in a 
lease may, without attornment, sue for such rent (4 Anne, c. 16. s. 9 : Allen v. Bryan, 
5 It. k (J. 512; WilUamx v. Ilagieaiil, 28 L. .1. Q. 14. 374) : and where a termor 
underleases for a longer period than 1 is term, reserving a rent, the rent so created is 
assignable, and the assignee can sue foi it ( Williamx v. Hayward, xupra").

lly 8 k 9 Viet. c. 106, s. 9, when the reversion expectant on a lease of any tenements 
or hereditaments of any tenure, shall be surrendered or merge, the vst.^e which shall 
for the time being confer as against the tenant under the same lease tin next vested 
right to the same tenements or hereditaments, shall to the extent and ft • the purpose 
of preserving such incidents to and obligations on the same reversion as but for the 
surrenderor merger thereof would have subsisted, be deemed the reversion expectant 
on the same lease.

The original lessor (Stuart v. Joy, [1904] 1 K. It. 362 ; 73 L. J. K. It. 97) and 
the original lessee (ante, p. 217 n. (//)) remain liable on the covenant entered into by 
them respectively notwithstanding assignment of the reversion or of the term.

(i) Sec 1 Sm. L. Cas., lltli ed., p. 100.
(/•) Covenants which run with the land, as covenants to repair, kc., pass with the 

reversion. Prior to the Land Transfer Act, 1897, the reversion passed to the executor 
or administrator when it was for a term only, and this is still so, whilst if it was 
in fee it passed at once to the heir or devisee. Now in nil cases under the Act the 
reversion passes to the executor or administrator in the first instance. (See ante, 
p. 167.) For damages caused to the personal estate of the testator exclusively by 
breaches of covenants in his lifetime, the executor may sue (King don v. Nutt le, 1 M. & S. 
355 : Jon ex v. King, 4 M. k S. 188 ; 5 Taunt. 418 ; Haywood v. Fit eh, 2 C. M. k K. 
588 : Biehettx v. Wearer, 12 M. k VV. 718). An executor can sue for rent accrued to 
the testator, seised in fee or for life, in his lifetime, by virtue of 32 Hen. 8, c. 37.

At common lifw rent was not apportionable in respect ot time, but now by “The 
Apportionment Act, 1*70” (33 k 34 Viet. c. 35). which extends the remedies given by 
former enactments (11 Geo. 2, c. 19, s. 15; 4 k 5 Will. 4, c. 22 ; 6 k 7 Will. 4, c. 71 ;

«2 ’
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make I lie learn hereinafter mentioned [or, no the case mon /«], liy deed dated
the--------------, 111—, let to the defendant the said farm to hold for ------
years from the ------ ------,19—, and the defendant by the said deed
covenanted with the said (1. II. [stale the corenant],

!S. During the said term and in the lifetime of the said <1. II., the defen
dant [state the breaches which occurred in the lifetime of (I. II., as in other 
cases].

4. During the said term an 1 after the death of the said O. If., the 
defendant [similar! Iy state the breaches which occurred after the deat/i].

Particulars of damage :—[State them.]

Heir of Lease i against Leasee (/).
1. G. H., being seised in fee of n house nnd land culled------, at------,

let the same by a deed dated the------------ , 11)—, to the defendant to hold
for------years from the--------------, 11)—.

2. The defendant by the said deed covenanted with the said Ci. //. and his 
heirs [state the covenant].

Î1. The said G. //. died on the-------------, 19—, and upon [or after] his
death the reversion in the said house and land devolved upon and became 
vested in A. 11. nnd (\ l)., the executors [or, administrators] of the said
G. //., and they by deed dated the-------------, 19—, conveyed the same to
the plaintiff as and being the eldest son and heir of the said G. if.

4. Afterwards, during the said term and whilst the plaintiff was seised of 
the said reversion, the defendant [state the hrearh].

Particulars of damage :—[State them.']

14 hi 15 Viet. c. 25 ; 23 & 24 Viet. c. 154), if a tenancy determines by death, the pro
portionate part of the rent up to the time of the determination is recoverable, but not 
until the time arrives when the next payment would but for such determination have 
fallen due. If the death which determines the tenancy is that of the landlord, his 
executors or administrators can then sue for such proportionate part. If the tenancy 
continues notwithstanding the death of the landlord, and the reversion is one that does 
not upon his death pass to his executors or administrators, the person to whom the 
reversion passes must recover the rent from the tenant when the next period for 
payment of rent after the death arrives, and is liable to the executors or administrators 
for the proportionate part of the rent up to the time of the death ns money received to 
their use. lly s. 2 of the above statute it is enacted (subject to the other provisions of 
the Act) that ‘‘all rents, annuities, dividends, and other periodical payments in the 
nature of income (whether reserved or made payable under an instrument in writing 
or otherwise) shall, like interest on money lent, be considered as accruing from day to 
day, and shall be apportionable in respect of time accordingly.” By s. 7, the Act is 
not to apply where the parties have expressly stipulated that there is to be no 
apportionment. The Act does not affect rent payable in advance {Ellis v. Rowbotham, 
[1900] 1 Q. B. 740 ; 69 L. J. Q. B. 379).

Executors and administrators may join claims in their representative capacity with 
those in their own right arising with reference to the estate of the deceased. (See 
Ord. XVIII., r. 5, ante, p. 166.)

(/) See preceding note ; and see “ Heirs and Devisees,” ante, p. 182.
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Deviser of Lessor against Lessee (mi).
1. G. II., being seised in fee of n messuage known as----- , situate at

------, let the same by a deed dated the------------- , 19—, to the defendant
to hold for------years from the--------------, 19—.

2. The defendant by the said deed covenanted with the said G. H. and his 
assigns [siale the covenant).

3. The said G. H. died on the------------- , 19—, having by his last will
devised all his reversion in the said messuage to the plaintiff. A. II. and 
C. D. were the executors [or, administrators] of the said G. If. and they
by deed dated the------------- , 19—, conveyed the said reversion to the
plaintiff («).

4. Afterwards, during the said term and whilst the plaintiff was seised of 
the said reversion, the defendant [state the breach].

Particulars of damage :—

Lessor against Assignee of Lease tijmn a Covenant in the Lease («).

1. The plaintiff, by a deed dated the------------- , 19—, let to G. If. a
messuage situate at----- , to hold for------years from the--------------, 19—,
and by the said deed the said G. If. covenanted for himself and his assigns 
with the plaintiff [stale the covenant],

•2. Ilya deed dated the------------- , 19—, the said G. H., being then
possessed of the said term for the portion thereof then unexpired, assigned 
to the defendant all the estate of him the said (!. If. in the said term (a).

3. Afterwards, during the said term, and whilst the defendant was 
assignee thereof as aforesaid, the defendant [state the breach, jiving 
particulars].

Particulars of damage :—

Claim bi/ Lessee against Assignee of Lease for Indemnity (o).

1. The plaintiff's claim is for £----- , " to him by the defendant, for
money paid by him for the defendant to A. II. at the defendant’s request 
under the circumstances following:—

2. The plaintiff' became tenant to A. II. of a house No.----- ,------Street,

(») See note (*), p. 227.
(«) It is not necessary to plead the defendant's title. If it is not known, it is sufficient 

to say. “ Afterwards and during the said term the same became and was vested in the 
defendant.”

(a) An assignee of a lease, whether it is assigned to him by the lessee, or whet lier 
there have lieeu other mesne assignments, is under an obligation implied by law to 
indemnify the lessee against broaches of covenant running with the land in the lease 
committed during his own tenancy {Monte v. Garrett, L. R.5 Ex. 132 ; L. R. 7 Ex. 101 ;

55
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------, under u lease under seal dated the------ ------ , 19— [or, us the ruse
muy he], which contained a covenant by the plaintill' to pay A. 11. rent there
for during the term thereby granted at the rate of £----- a year, payable by
equal quarterly payments on the usual quarter days.

ij. The plaintiff, by deed dated the------------ , 111—, assigned the said term
to ('. I)., and afterwards it became by assignment vested in the defendant. 
Whilst it was so vested in the defendant, and during the continuance of the 
said term, the defendant made default in paying and the plaintiff became com
pellable to pay------of the said quarterly payments to the said .1. II. for the
quarters ending----- and------ , 111—, and paid the same. The defendant
has not repaid the said £------or any part of it to the plaintiff.

Lessor ayainsl Executor of Lcs»ti (q).
1. [.!.< in /luragra/ib 1 of the formante, p. 22b.]
2. Afterwards, during the said term, on the ——----- , 1!)—, the said

tf. II. died, having by his last will appointed the defendant his executor.
:i 1 luring the said term and before the death of (!. H. [state such breaches 

us occurred in the lifetinle of (1. II., giving /larticulurs].
4. During the said term and after the death of II. II. [similarly slide 

sw h breaches us occurred after the death of (!. II. giving particular»].

41 L. J. Ex. l>2). The implied obligation <!■ es not extend to an underlesscc of the 
assignee (pilonner v. Tot t euh a ni 1ttiildin;/ Society, [1899] 1 Q. B. 161 : <18 L J. Q. B. 
114). It only extends to breaches committed during the tenancy of the assignee 
(Crouch v. Treyoahty, L. R. 7. Ex. 8* ; 41 !.. .1. Ex. 97 ; Hopkinxon v. Isorerimj, 11 
Q. B. D. V7 ; ."*2 L. J. Q. B. 891). But a liability in respect of prior breaches may lie 
created by apt words in the assignment (Gooch v. CIntterluch, [18VV] 2 Q. B. 148 ; (»8 
L. J. Q. B. 8n8).

Implied promises only exist in the absence of express stipulation between the parties 
( Totoixohtf v. Marti mm ut i /tor Buller, J., 2 T. It. 10."» : Ifatnlyn v. II ootl, [1801] 2 B. 
488 ; tit) L. .1. (). B. 734).

(//) In actions by the landlord against the executor of the deceased tenant for rent 
accrued due during the life of the tenant the executor is liable tir boni» trxtatori*, and 
the action must be brought against him in his representative character. For rent 
accrued due after the death of the tenant, the executor may be charged dr boni* 
trxtatori*, and sued in his representative character ; he may also be sued in his own 
right as assignee of the term generally, and proof that he is executor is sufficient to 
support the allegation that the term vested in him by assignment ( Wollaxton v. /fake- 
trill, 3 M. & (1. 297) : but when lie is thus charged in his own right ns assignee 
generally, he nay plead that lie is executor only, and has never entered, if such is the 
fact (/h. 320, 321 ; Kcarslry v. (h-lry. 2 II. X: C. 896) ; or, if he has entered, he may 
plead that he is assignee only as executor, and that the premises are of no value, or are 
of less value than the rent, admitting his liability pro tanto, and that he has no other 
assets. (See Wms. Kxs.. Vth ed.. p. 1037 : Jrrrntrv. Uarridgc. 1 Wins. Saund., 1871 ed., 
p. 1, n. : Unhcnj v. St err ax, I B. & Ad. 241 : I lor nidge v. 11)7*0 w, 11 A. & K. <145 ; 
J/ojHcord v. Whaley, 0 B. 741 : In rr lioirr*, 37 Ch. I). 128 ; f»7 L. .1. (’h. 45».)

As to breaches of covenant, the executor of the tenant is, in general, liable de bonis 
trxtatori* for breaches of covenant in the lifetime or after the death of the testator
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For Double Value uniter 4 Geo. 2, e. 28, s. 1 (r).

The defendant, who was tenant to the plaintiff of a messuage and land,
known as------, at---- , under a deed dated the-------------- , 19— [or, as the
rase may i»], for a term of years which determined on the------------ , 19—,
wilfully held over the said messuage and land after the said determination 
of the term, and after demand made, and notice in writing given on the
-------------, 19—, to’the defendant by [£’. the lawfully authorised agent
of] the plaintiff, who was the landlord of the defendant as aforesaid, for 
delivering the possession thereof, and kept the plaintiff out of the posses
sion thereof for----- months, from the-------------- to the-------------- , 19—,
after the said determination, demand, and notice, whereby and by virtue of 
the statute 4 Geo. 2, c. 28, s. 1, the defendant became liable to pay to the

(Wins. Exs., 9th cd.,p. 1030 ; Wollaston v. Ifahewill/d M. & G. 297, 320). With respect 
to breaches of covenant after the death of the testator, the executor is liable de bonis 
jiroprii» as assignee of the term if he enters (Sirup v. Newman, 12 C. B. N. S. 110 ; 
/feudall v. Andrea, 01 L. J. Q. B. 030), except that with respect to covenants to pay 
rent his liability does not exceed what the property yields where the entry is merely as 
executor (Tremeere v. Morhon, 1 Bing. N. C. 89).

By 22 & 23 Viet. c. 3.1, s. 27, where an executor, after satisfying all present liabilities 
under a lease of the testator, and setting apart a sufficient sum to answer any future 
claim in respect of any fixed ami ascertained sum under the lease, has assigned the 
lease to a purchaser, and distributed the residuary estate, he is no longer personally 
liable in respect of any subsequent claim under the lease ; but the lessor may follow 
the assets distributed. (See Dodson v. Sommeil, 30 L. J. Ch. 799 ; and see further, 
“ Exervtors," aide, p. 172.)

(/•) By 4 Geo. 2, c. 28, s. 1, any tenant or other person who comes into possession 
of any lands, tenements, or hereditaments, by, from, or under, or by collusion with 
such tenant who wilfully holds over after the determination of the term, and after 
demand made, and notice in writing given, for delivering the possession thereof, 
by his landlords or lessors, or the person to whom the remainder or reversion shall 
belong, or his agent thereunto lawfully authorised, shall, for and during the time he 
shall so hold over, or keep the person entitled out of possession, pay to the person so 
kept out of possession, his executors, administrators, or assigns, at the rate of double 
the yearly value of the lands, tenements, and hereditaments so detained, for so long 
time as the same are detained, to be recovered by action of debt, and against the 
recovering of the penalty there is no relief in equity.

The double value is in the nature of a penalty given to the party grieved, and must 
be sued for within two years. (See post, p. 718.) The holding over must be wilful and 
contumacious, and not by mistake or under a bond Jide claim of right (Sonlsby v. 
Ne ring, 9 East, 310 ; Swinfen v. Bacon, P> II. & N. 184, 840 ; 30 L. J. Ex. 33, 308). A 
person to whom the landlord has granted a fresh lease, to commence at the expiration 
of the defendant's term, is not a pci son entitled to possession within the meaning of 
the Act, and cannot maintain this action (Blutchford v. Cole, 5 C. B. N. S. 514 ; 28 
L. I. a P. 140).

A landlord may also sue his tenant for the special damage occasioned by the tenant 
holding over after the expiration of the tenancy, as for the damages which the landlord 
is rendered liable to pay to a third party to whom he has let the premises, and to whom 
lie is unable to give possession in consequence of the tenant holding over (Brantley v. 
Chesterton, 2 C. B. N. S. 692 ; 27 L. J. C. P. 23).

A claim for double value under the statute may be joined without leave with a claim 
for recovery of the premises. (See Ord. XVIII., r. 2 ; ante, p. 52»)
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plaintiff £------ , being at the rate of double the yearly value of the said
messuage and land for the time during which the same were so detained as 
aforesaid.

Fur Double lient under 11 den. 2, e. 1'.), s. 18 (*).
The defendant, who was tenant to the plaintiff, under a deed dated the

___________, io— [or, as the ruse may 6s], of a messuage and land called
------ ,at------ , from year to year at a yearly rent off------ , payable quarterly,
gave to the plaintiff on the-------------- , lit—, due notice [in writing] of his,
the defendant’s, intention to quit the said premises at a time mentioned in 
such notice, namely, on the-------------- , li)—.

2. The defendant did not at the said time mentioned in such notice
deliver up possession of the said messuage and land to the plaintiff, but con
tinued in possession thereof until the--------------, 19—.

3. The double rent of the said messuage and land from the-------------- ,
111—, to the--------------, 19—, is £------ , which sum is due to the plaintiff
and unpaid.

Claim to rernrer Pntsetsinn where the Tenanry has ex/iired nr been determined 
In/ Xotice to Quit, amt for Menue Profit« (/).

1. The plaintiff is entitled to the possession of a farm and premises called 
Church Farm, in the parish of St. James, in the county of Surrey, which

(x) 11 (îco. 2, c. 19, s. IS, provides tlmt any tenant who gives notice of his intention 
to quit the premises by him holden at a time mentioned in such notice, and does not 
deliver up the possession at the time in such notice contained, shall from thenceforward 
pay to the landlord double the rent or sum which he should otherwise have paid, to be 
levied, sued for, and recovered at the same time, and in the same manner, as the single 
rent or sum before the giving such notice could be levied, sued for, or recovered : and 
that such double rent shall continue to be paid during all the time such tenant con
tinues in possession as aforesaid. The double rent given by this statute is not in the 
nature of a penalty, like the double value under the statute 4 (leo. 2, c. 28, but may 
be levied, sued for, and recovered in the same manner as the single rent. The statute 
applies only where the tenant had the power of determining his tenancy by a notice, 
and has given a valid notice sufficient to determine it (Johiuttone HuilAle*tone, 4 11. 
A: C. 922).

(/) Title to Recover Possession, ]—Where a landlord seeks to recover the possession 
of the demised premises, the statement of claim should show the creation of the 
relation of landlord and tenant between himself and the defendant, and its deter
mination before action, either by lapse of time (as in a lca«e for years), or by notice to 
quit (as in a yearly tenancy), or by a determination of the will of the landlord (as in 
a tenancy at will), or by surrender or forfeiture, and the defendant’s continued ikjsscs- 
sion of the premises by himself or his tenant. It is not necessary for a landlord in 
such action to deduce a goo l title to the premises ns against all the world, a tenant 
being estopped from disputing the landlord's title to the demised premises at the time 
of such letting, though not estopped from showing its subsequent determination 
(Cot'Jtp v. Lojrh'tj, 5 T. It. 4 : CuthbertHon v. Irnntj, 4 H. & N. 742 : (1 lb. 135 ; 28 L. J. 
Ex. 30(5 ; 29 lb, 485 ; Delà up y v. Fox, 2 C. B. N. S. 768). As to when other claims 
may be joined with a claim for the recovery of land, sec Ord. XVIIf., r. 2, ante, p. 52. 
See, generally, notes to “llrcorrry of Land" jtoxt, n. 466,



LANDLORD AND TENANT. 233

was let by the plaintiff to the defendant by a deed dated the------------- ,
1 9— [or, as the rase mat/ be], for the term of three years from the------------- ,
10—, which term expired on the------------ , 19— [or, as tenant from year to

As to the power of specially indorsing on the writ a claim by a landlord against a 
tenant for the recovery of demised premises where the term has expired, or been duly 
determined by notice to quit, either with or without a claim for rent, or for memo 
profits which is given by Ord. HI., r. 6, see Kemp v, Lester, [1896] 2 Q. B. 162 ; 65 
L. J. Q. B. 532, and other cases cited, ante, p. 67.

Mesne Profits. ]—As soon as a tenant's interest is legally determined, his holding 
becomes wrongful, and is in law a trespa s for which damages in respect of mesne 
profits may be recovered. A claim for mesne profits may be joined with one for the 
recovery of the land or premises in respect of which the claim is made (Ord. XVIII., 
r. 2, cited ante, p. 52).

By Ord. XXXVI., r. 31, * If, when an action is called on for trial, the plaintiff 
appears, and the defendant does not appear, then the plaintiff may prove his claim so 
far ns the burden of proof lies upon him.” Consequently in an undefended action the 
plaintiff must, to recover mesne profits, prove his right to possession, and his title to 
and the amount of mesne profits ; unless, and except so far ns, admitted on the 
pleadings.

Mesne profits may be claimed from the date when the tenant’s interest is deter
mined. Where the interest is determined by a forfeiture, it would seem that a pro
portionate part of the current rent up to the date of the forfeiture may be recovered 
as rent, and that after that date and up to the time of the recovery of the premises 
mesne profits arc recoverable (The Apportionment Aet, 1870, s. 2, cited ante, p. 227).

It is the duty of a tenant at the expiration of his term, not merely to go out him
self, but to deliver up complete possession of the demised premises to his landlord ; it 
is therefore no defence that the premises are occupied by his under-tenant, who refuses 
to give them up {II a rdiny v. ('rethorn, 1 Esp. 57, per ixml Kenyon ; Chitty v. Tattered, 
7 M. & W. 127, 130, per Parke, B.) : and the tenant is liable both for mesne profits 
whilst his under-tenant holds over, and for the costs of ejecting him (Henderson v. 
Stjuire, L. It. 4 (). B. 170, 174 ; 38 L. J. Q. B. 73, per Blackburn, J.). It is the correct 
course in such a case, to claim such costs expressly in the statement of claim.

The damages claimed as mesne profits arc in general measured by the rent, but there 
may in some cases be further damages, and if so, they should be specifically claimed 
(Pearite v. Conker, L. It. 4 Ex. 02, 1)9 ; Henderson v. Squire, supra).

Notice to Quit.]—A tenancy from year to year can in general be determined by a 
notice to quit. The notice maybe given by either party. When once given it can 
only be withdrawn by assent of both parties (lttyth v. Dennett, 13 C. B. 178). In the 
absence of express stipulation between the parties, the common law requires the notice 
to be a half-year’s notice to quit at the end of the first or some other year of the 
tenancy (Sidebothum v. Holland, [1895] 1 Q. B. 378; 64 L. J. Q. B. 200). When an 
agreement for a yearly tenancy provides for a three months’ notice, such notice must 
expire with a year of the tenancy (D'non v. D rad ford Co., [1904] 1 K. B. 444 ; 73 L. .1. 
K. B. 136; Lewis v. Da her. [1905], 2 K. B. 676; 74 L. J. K. B. 617); but this is 
otherwise where the agreement of tenancy expressly provides that the notice maybe 
given at any time (Soames v. Mcholson, [1902] 1 K. B. 157 ; 71 L. J. K. B. 24). The 
half-year rule does not apply to tenancies of incorporeal hereditaments as to which a 
reasonable notice is sufficient (Dare v. Adams, [1901] 2 Ch. 598; 70 L. J. Ch. 783).

A notice to quit, when given on behalf of the landlord by a person not autho
rised by him at the time when the notice begins to run, to give it, cannot be 
made valid by a subsequent ratification (Doe d. Mann v. Walters, 10 B. & C. 626 ; 
Dor d. Lister v. Cold win, 2 <). B. 143, 146 ; lliyht d. Fisher v. Cat hell, 5 East, 
491, 498).

When the tenancy is other than yearly, a reasonable notice, in the absence of 
express stipulation, must be given ; what is customary is probably the reasonable
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year from the-------------, 10—, which said tenancy was duly determined by
notice to quit given on the------------ , 10—, by n notice in writing dated
that day [or, ns the case may be] and expiring on the------------- , 19—].

The plaintiff claims—
(i) possession,
(ii) £50 mesne profits since the-------------, 19—.

(The o/iotv form is framed from that y iron in R. S. (\, 1SS0, .!/>/>. C., 
Serf. VJL, No. 1.)

Claim for Possession upon a Forfeiture for Preach of < 'orenunt to Repair, 
with Claims for Dama yes for Preach of Covenant, for Arrears of Rent, 
and for Mesne Profits (u).

1. On the-------------, 19—, the plaintiff, by a deed [or, agreement in
writing] dated that day. let to the defendant a house and premises,

notice (Jones v. Mills, 10 C. B. N. S. 788 ; 81 L. J. C. P. 00). Where a week's notice 
is agreed on, seven clear «lays’ notice must be given ( Weston v. Fuller, 88 L. T. 709). 
A “month” ordinarily means a lunar month. (See ante, p. 108.)

A notice to quit is not rendered unnecessary by the assignment of the term, or of the 
reversion, whether such assignment is by act of one of the parties, or otherwise 
( Moil don d. Bolter v. White, 2 T. 11. 1 T>9 ; Doe d. Shore v. Porter, 8 T. R. 13; Doe. d. 
Castleton v. Samuel, 5 Esp. 173 ; Bireh v. Wright, 1 T. It. 378).

The Agricultural Holdings Act, 1883 (40 & 47 Viet. c. 01). provides (s. 83) that in 
the case of tenancies within that Act, “Where a half-year’s notice, expiring with a 
year of tenancy, is by law necessary and sufficient for determination of a tenancy from 
year to year, a year’s notice so expiring shall, by virtue of this Act, be necessary and 
sufficient for the same, unless the landlord ami tenant of the holding by writing under 
their hands agree that this section shall not apply, in which case a half-year’s notice 
shall continue to be sufficient ; but nothing in this section shall extend to a case where 
a tenant is adjudged bankrupt or has tiled a petition for a composition or arrangement 
with his creditors.” A yearly tenancy made determinable by express agreement on a 
half-year's or a six months’ notice, is not within this section ( Wilkinson v. Colrert,
3 C. P. 1). 360 : 47 L. .1. <). B. 679 ; Dorlote v. Teal, 15 Q. B. D. 501 ; 54 L.J. Q. B.564).

A notice to quit is only necessary where the tenancy is admitted ; and where the
tenant disclaims and denies his landlord's title, he thereby renders a notice to quit 
unnecessary, and waives his right to such notice (Doe d. (lalrert v. Frond, 4 Bing. 5(50 ; 
Dtte <1. Dennett v. Long, 9 C. X P. 773 ; Doe <1. Qrnbh v. Grubb, 10 It. & C. 81(1 ; I Irian 
v. Moat, 16 Ch. I». 730 ; 50 L. .1. (’ll. 331).

(;/) Forfeiture. |—Leases containing conditions of forfeiture upon default of the 
tenant, as, for not repairing, non-payment of rent or other breach of covenant, are 
upon such default voidable at the option of the lessor, who must by some unequivocal 
act, indicating to the lessee his intention to insist upon the forfeiture, exercise his 
option, in order to avoid them (Detle v. Farr, 6 M. X 8. 121 ; Roberts v. Dareg,
4 B. & Ail. 664 ; Baylis v. Is Gros, 4 B. N. S. 537 ; Jones v. Carter, 15 M. & W. 718, 
and see Toleman v. Portbury, L. K. <î Q. B. 245 ; 7 lb. 344 ; 40 L.J. Q. B. 125 ; 41 
lb. 98). The issue of a writ claiming possession is such an unequivocal act (Jones v. 
Carter, supra ; Serjeant v. Xash, [1903] 2 K. B. 309, 311 ; 72 L. .1. K. B. 630,633; 
see Grimtrood v. Moss, L. It. 7 C. P. at p. 364).

In some cases a right of re-entry or forfeiture not arising on non-payment of rent, 
assigning, underletting, or parting with possession of the land leased, cannot be 
enforced without notice in accordance with the provisions of the Conveyancing Acts,
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No.------ ,-------Street,--------, for a term of------ years, from the---------------- ,
ID—, at the yearly rent of £------ , payable quarterly on the usual quarter

days.
t>. By the said deed the defendant covenanted to pay the said rent to 

the plaintiff at the times aforesaid and to keep the said house and premises 
in good and tcnantable repair [or, ax the rase may be],

3. The said deed also contained a clause of re-entry, entitling the 
plaintiff to re-enter upon the said house and premises, in case the rent 
thereby reserved, whether legally demanded or not, should be in arrear for

18H1 mid 1892, as to which,see pmd, p. 715. These Acts further enable relief to be given 
against forfeiture in certain cases, but relief under these Acts cannot be obtained 
either after actual re-entry or in the cases above excepted. As to relief against 
forfeiture for non-payment of rent, see the C. L. i\ Act, 1852 (15 & 16 Viet. c. 76), 
ss. 210—212, and the C. L. 1\ Act, 1860 (23 A: 24 Viet. c. 38), s. 1.

The Conveyancing Act, 1892 (55 & 66 Viet. c. 13), s. 4, gives power to the Court to 
protect underlessees on forfeiture of the lease. (See post, p. 716.)

A lease conditioned to lie raid for the benefit of one party is voidable only at the 
option of that party {Rede v. Farr, supra; Roberts v. Darey, supra ; Davenport v. 
Reg., 3 App. Cas. 115 ; 47 L. J. P. C. 8).

A proviso in a lease for re-entry on a condition broken can operate only during 
the term (Johns v. Whitley, 3 Wils. 127). but it will extend to a new implied tenancy 
from year to year upon the terms of the lease (Thomas v. Packer, 1 II. N. 669 ; see 
also Martin v. Smith, L. 11. 9 Ex. 50 ; 43 L. J. Ex. 43). Sect. 25, sub-s. 5, of the 
Judicature Act, 1873, does not enable a lessor who has mortgaged the reversion 
after the lease to enforce a forfeiture {Matthews v. Usher, [1900] 2 Q. B. 538 ; 69 
L. J. Q. B. 856).

If a tenant renounces his character as tenant by either setting up title in r. third 
person, or in himself, to the premises against his landlord, his conduct amounts to a 
disclaimer, and his term is t hereby forfeited (Doe v. Cooper, 1 M. k Ü. 135, 139, per 
Tindal, C.J ; Doe d. FJlerhroch v. Flynn, 1 C. M. k It. 137). But mere words will 
not operate as a disclaimer of a lease for a terra certain, there must be some act done 
by the tenant, the effect of which, if acquiesced in, would be to impair the landlord's 
title {Doe v. Wells, 10 A. A K. 427).

Forfeiture for non-payment of rent.]—If a lease contains a proviso for re-entry for 
non-payment of rent, a demand by the landlord or his agent duly authorised, of the 
precise rent due and payable, to save the forfeiture, on the exact day, at the proper 
place of payment, at a convenient hour between sunrise and sunset is, at common law, 
requisite, before the landlord can claim to re-enter tor non-payment of rent, unless the 
demand is expressly dispensed with by the terms of the lease, if no place is named 
for payment, the proper place is at the most notorious place on the land ; therefore, if 
there lx* a principal dwelling-house it must be there, at the front door (1 Wins. Saund., 
1871 cfl, p. 435 ; A cocks v. Phillips, 5 11. Ac N. 183).

B.v the L. 1\ Act, 1852, s. 210, the necessity of a legal demand by the landlord of 
the rent is done away with, if it lx* proved that half a year's rent was due, and that no 
sufficient distress was to be found on the demised premises countervailing the arrears 
then due, and that the lessor had power to re-enter. (See Thomas v. Lulham, [1895] 2 
Q. B. 400 ; 64 !.. J. Q. B. 720 ; (otesworth v. Spokes, 10 C. B. N. S. 103 ; 30 L. J. C. 1\ 
220 ; Cross v. Jordan, 8 Ex. 149).

The assignee of t he reversion cannot eject for non-payment of rent unless the tenant has 
had notice of the assignment before the forfeiture accrued (Mallory's Case, 5 Rep. 1136 ; 
Frounces’ Case, 8 ltep. 92 a ; S. C., suit nom. Miller v. Francis, 1 (Jodb. 272 ; Co. Litt. 
215 h) ; though where the forfeiture is for causes other than non-payment of rent such 
notice is not necessary (Scaltock v. Hurston, 1 C. V. 1). 106 ; 45 L. J. C. V. 125).
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twenty-one days, or in case the defendant should make default in the 
performance of any covenant " " » lie performed.

4. On the------------- , 19—, a quarter’s rent became due, and on
the-------------, 19—, the same had been in urrear for twenty-one days ;
and the said rent is still due and unpaid.

5. tin the-------------, 19—-, the house and premises were not, nor are
they now, in good or tenantable repair, and the plaintiff as such lessor 
thereupon on the said last-mentioned day served on the defendant a notice 
in writing specifying the particular breach of the aforesaid covenant 
complained of, and requiring the defendant to remedy such breach, and 
requiring him to make compensation in money for such breach.

ti. A reasonable time for the defendant to have remedied such breach, 
which was capable of remedy, and to have made reasonable compensation 
in money to the satisfaction of the plaintiff for the said breach, elapsed 
before this action, l tit the defendant has not remedied the said breach, nor 
has lie made such cr any compensation for the said breach.

7. The particulars of the breach of the covenant to repair exceed three
folios, and were delivered to the defendant’s solicitor on the-------------,
19— [or, ore ns follows :—].

The plaintiff claims :—
(1.) Possession of the said house and premises.
(2.) £.------for the saiil arrears of rent.
(3.) £.------damages for the said breach of , venant to repair.
(4.) £.------for mesne profits.

(For form of Claim fur Poetnmn on Hankruptcy, see Cholmeley'» School 
v. Sewell, [1898] 2 Q. 1$. 254 ; (12 L. ,1. (j. li. 47(1.)

The like, in another form.
1. The plaintiff is entitled to possession of all that piece or parcel of

ground situate and being in------Street in the parish of-------in the city
of------together with the messuages or tenements and buildings now stand
ing thereon and called or known as Nos. — and —,----- Street aforesaid,
which are hereinafter referred to ns “the said premises."

2. By an indenture of lease dated the-------------,19—, and made
between the plaintiff of the one part and the defendant of the other part 
the plaintiff demised the said premises to the defendant for twenty-one
years from the-------------, 19—, at the yearly rent of £------payable
quarterly on the usual quarter days.

3. By the said indenture (to which for the full terms thereof the 
plaintiff craves leave to refer) the defendant entered into the following 
covenants—

(a) A covenant to pay the said rent.

19388663
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(B) Covenants to repair and paint and keep in repair the said premises 
in the manner and at the times therein mentioned.

4, The said indenture contained a proviso for re-entry by the plaintiff 
in the event of any breach of the said covenants or of the said rent being 
unpaid for twenty-one days after becoming due whether lawfully demanded 
or nut.

6. The following breaches of the said covenants have been committed 
by the defendant :—

(a.) Two quarters’ rent due on the--------------- and----------------- , amounting
together to £------, are still unpaid.

(b.) The said premises were not and are not repaired or painted in 
accordance with the said covenants.

6. On the-------------, 19—, the plaintiff served on the defendants a
notice pursuant to section 14 of the Conveyancing and Law of Property 
Act, 1881, specilying the particular breaches of the aforesaid covenants to 
repair and paint herein complained of and requiring him to remedy the said 
breaches by repairing and painting the said premises in accordance with the 
said covenants and further demanding compensation for the said breaches.

7. The said notice has not been complied with either by execution of 
the repairs or by payment of compensation, although a reasonable time has 
since elapsed.

8. The defendants retain possession of the said premises.
The plaintiff claims :—

(1.) Possession of the said premises.
(2.) £----- arrears of rent.
(3.) Damages for breaches of covenant.
(4.) Mesne profits as from------, 19—.

Claim fur Possession on Forfeit are awl Damages Inj Assignee of I e Lessor 
against the Assignee of the Lessee.

1. The plaintiff is entitled to the possession of a house known as
No. ----- , in ------ Street, at ------ in the county of ------, hereinafter
referred to as “ the said premises.”

2. By an indenture of lease dated the------------ , 19—, and made
between E. F. of the one part and G. IL of the other part, the said E. F. 
being the owner in fee simple in possession of the said premises [or, being 
possessed of a term in the said premises sufficient to enable him to make 
the demise hereinafter mentioned, leaving a reversion in him and his 
executors, administrators, or assigns (z)] demised the said premises to the
said Q. II. for the term of------years from the--------------, 1!)—, at the
yearly rent of £----- , payable quarterly on the usual quarter days.

(a*) This is the correct mode of stating a leasehold title in the original lessor. (See 
1 8m. L. C., 11th ed., p, 1U0.)
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3. By the said indenture (to which for the full and exact terms thereof 
the plaintif!' will refer) the said II. II. covenanted for himself, Ids executors, 
administrators, and assigns as follows

(a) To pay the said rent on the said days.
(b) To repair the said premises and keep the same in repair in accord

ance with the terms of covenant in the said indenture contained.
(c) To paint the outside of the said premises once in every three years

of the said term, and to paint, paper, grain, varnish, whitewash, 
and colour the inside of the said premises once in every seven years 
of the said term, in accordance with the terms of the covenant in 
that behalf in the said indenture contained.

4. The said indenture contained a proviso for re-entry in case the 
said yearly rent or any part thereof should be in arrcar and unpaid for the 
space of tweuty-one days next after any of the said quarter days, whether 
the same should or should not hare been legally demanded, or in case of 
any breach of any of the aforesaid covenants.

5. Afterwards, on the------------ , 19—, by an indenture dated that day
and made between the said /•.’. F. of the one part and the plaintiff of the 
other part, the said F. F. assigned to the plaintiff the said premises and all 
his title to and interest in the same and to and in the reversion de
pendent on the said term, and the same thereupon became and now is 
vested in the plaintiff(y).

ti. Afterwards and during the said term the said term became and was 
vested in the defendant as assignee of the said term, and lie took and now 
holds possession thereof (z).

7. The defendant afterwards and whilst he was still assignee as aforesaid 
committed the following breaches of the said covenants, vis. :—

(a) lie did not pay the rent due at Lady I lay and Midsummer, 19—, on 
the said days, and £32 7s. 9d., being part of the rent due at 
Midsummer, 19—, remained and was in arrear for the space of 
twenty-one days after the quarter day, and still is in arrear and 
unpaid.

(it) He did not repair the said premises or keep the same in repair in 
accordance with the terms of the covenant contained in the said 
indenture.

(<■) He did not paint the outside of the premises every three years 
or paint, paper, grain, varnish, whitewash and colour the inside 
every seven years in accordance with the terms of the covenant 
contained in the said indenture.

l’uII particulars under sub-paragraphs (n) and (o) are contained in the 
notice hereinafter referred to.

(y) The plaintiff’s title as assignee must lie fully stated, ami traced step by step 
from the original lessor.

(.-) It is not necessary to trace the title of the defendant. If he is in possession 
lie is presumed to be so as assignee of the lease.
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8, On the------------ , V.l—, the plaintiff served on the defendant a notice
in writing specifying the breaches of the said covenant in paragraph 7 
(b) and (c) hereof complained of and requiring him to remedy the same 
and to make compensation in money therefor. The defendant, however, 
failed within a reasonable time or at all to remedy the said breaches or to 
make compensation to the plaintiff therefor.

ft. Ily reason of the matters aforesaid the plaintiff became and is entitled 
to re-enter and to recover possession of the said premises, and to recover the 
said arrears of rent and damages for the aforesaid breaches of covenant. 
The defendant retains possession of the said premises.

The plaintiff claims :—
(1.) Possession of the said premises.
(2.) [ £33 7s. !li/.] arrears of rent.
(3.) Mesne profits.
(4 ) £100 damages for breach of covenant to repair, Ac.

Claim for /’««session on Forfeiture for Urearh of Covenant not to
Assi'iiii (a).

1. The plaintiff is entitled to possession of all that messuage known ns
No.----- , in------Street, in the------ of ——, hereinafter referred to as the
said premises.

2. By an indenture dated the-------------, lil—, the plaintiff demised the
said premises to the defendant C. !)., for the term of----- years from the

3. By the said indenture the defendant C. 1). covenanted that he would 
not assign the said lease [without first obtaining the consent of the 
plaintiff in writing to his so doing],

4. On or about the-------------, 1II—, the defendant C. />., in breach of
the said covenant, assigned the said lease to the defendant A'. [without 
first obtaining the consent of the plaintiff in writing to his so doing].

The plaintiff claims :—
(1.) Possession.
(2.) Mesne profits since the-------------, li)—.

(«) See 1 Smith L. C., Util ed„ pp. 01 ft xf/j. In some cases the covenant not to 
assign without licence is qualified by a proviso that the licence shall not be un
reasonably withheld. In these cases if the licence is unreasonably withheld an 
assignment would not create a forfeiture (7reloue v. Jtigge, I,. It. Ex. 151 ; 4:1 L. J. Ex. 
*•*•"’ t r v. //iiiise Sm-ieti/. Ill Ch. 1). 387 ; 50 L. J. Ch. 77) ; provided the lessee before 
assigning has asktsl for the consent. An assignment without asking for the licence 
would create a forfeiture, even though the licence could not be reasonably with
held (Uareum v. ft,mm, [1831 ] It). 11.417; 6U L. J. Q. 11. 179 ; Outer* Telegraph Co. 
v. Jtent, [1899] 1 Q. II. 835 ; 68 L. J, (). It. 564), Covenants not to assign, Ac., are
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Claim for Possession on Forfeiture for Nonyiayment of Unit (A).

1. The plaintiff is entitled to the possession of the messuage and
premises known as----- , at------in the-------of-------, whieli by an inden
ture of lease [«/•, agreement in writing] dated the------------ , 19—, the
plaintiff demised [or, let] to the defendant for the term of----- years from
the-------------, 19— [or, as tenant from year to year, or, ns the case may
be], at the yearly rent of £——, payable by the defendant by four equal
quarterly instalments of £-----  each on the usual quarter days in each
year of the said term [or, as the case may be], subject nevertheless to a 
proviso for the forfeiture of the said term in the event of any such instal
ment of rent, or any part thereof, remaining unpaid for------days after
becoming payable, whether legally demanded or not [or, as the rase may be, 
statiny shortly the substance of the /mriso],

2. The said term became and is forfeited to the plaintiff by reason of
non-payment of the rent due on the-------------, 19—.

Particulars of rent in arrear.

19—,------------ . One quarter’s rent
------------ . One quarter’s rent

£ s. if.

Total arrears ....................... £

The plaintiff claims :—
(1.) Possession of the said premises.
(2.) £----- arrears of rent.
(3.) Mesne profits since the------------- , 19—.

Claim for Possession on a Forfeiture for Non-nuument of Pent under the 
C. L. P. Act, 1862(A).

1. The plaintiff, by deed dated the------------- , 19—, let to the defen
dant a messuage and premises known as------, at------ , for a term of------
years from the------------- , 19—, at the yearly rent of £------, payable
quarterly on the usual quarter days.

2. The said deed contained a clause of re-entry entitling the plaintiff to
re-enter " “ messuage and premises in case the said rent should
be in arrear for 21 days.

excluded from the provisions of sect. 11 of the Conveyancing Act, 1881 (sec b. 14, 
sub-s. 6 (1)), and no relief can be granted in respect of breaches of such covenants 
(Eastern Telegraph Co. v. Vent, supra).

(h) lty Ord. 111., r. 6, as amended January, 1U02, claims for recovery of land by a 
landlord against a tenant whose term has become liable to forfeiture for non-payment 
of rent may be specially indorsed on the writ. (Sue ante, p. GO.)

307^12
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8, On the------------, 19—, a quarter's rent became due, and on the------
------, 19—, another quarter’s rent became due, and on the------------ , 19—,
both Imd been in arrear for 21 days, and both are still due.

4. Before the writ in this action was issued or served, the said two 
quarters’ rent, making one half-year's rent, v ns due, and no sufficient 
distress was to be found on the said messuage and premises countervailing 
the said arrears of rent then and still due.

The plaintiff claims [«* in preretHng form] :—

Liquidated Damages (<■).

Clniiii fur Liquitlalnl Dnmagr* pa gable tattler a Covnumt.

1. The plaintiff 's claim is fur £------ , being liquidated damages payable
by the defendant to the plaintiff for the defendant’s breach of an indenture

(r) Liquidated iamngn are a sum ngvccil upon in a contract by the parties them- 
selves as the damages for a breach of it.

A penalty is a sum named in a contract to be forfeited on a breach, not as an agreed 
valuation of the damages, but as a security for the due performance of the contract 
(Lowe v. Peer», 4 Burr. 2225, 22211; Kemble v. Barren, 6 Bing. 141, 148 ; Law v. 
Redd itch Loral Hoard, [18112] 1 Q. B. 127 ; (il L. J. Q. B. 172).

Where there is a sum mentioned in a contract as damages for non-performance of 
any of a number of stipulations, some of trifling and others of serious importance, such 
sum is in general to be regarded as a penalty (U7//x<>« v. Lore, [1896] 1 Q. B. 620 ; 
65 L. J. Q. B. 474 ; Bradley v. Walsh, 88 L. T. 787), but where it is agreed that if a 
party do, or omit to do, a particular thing, a lixcd sum shall be paid by him, there the 
sum is primd facie to be regarded as liquidated damages (Kemble v. Barren, supra, ; 
Betts v. Burch, 4 H. ic N. 506 ; 28 L. J. Ex. 267 ; In re Mew man, 4 Ch. 1). 725, 731 ; 
46 L. J. Ch. 57; Wallis v. Smith, 21 Ch. D. 243; 52 L. J. Ch. 150; Strickland v. 
Wiliams, [ 1899 i Q. B. 828 ; 88 L. J. Q. B. 841).

Where a larger sum of money is agreed to be paid on default of payment of a 
smaller sum, it is regarded as a penalty (Astley v. Weldon, 2 B. k P. 346 ; Wallis v. 
Smith, supra ; Laic v. Bed-ditch Loral Board, supra'). But this docs not apply to a 
case where it is agreed that on non-payment, of an instalment the whole sum due 
shall become immediately payable (Wallingford v. Mutual Society, 5 App. Cas. 
685 ; 50 L. J. Q. B. 411 ; Protector Loan Co. v. drier, 5 Q. B. D. 692, 596 ; 49 L. J. 
Q. B. 812).

Where the sum named is in reality a penalty, only the actual damage sustained can 
be recovered, even though the parties by the contract call the sum liquidated damages 
(Thompson v. Hudson, L. R. 4 H. L. 1, 30 ; 38 L. J. Ch. 431 ; Magee v. Larell, L. R. 9 
('. 1*. 107 ; 43 L. J. C. P. 134 ; In re Newman, supra ; Laic v. Redd itch Local Board, 
supra). So the fact that the sum named is called a penalty in the contract will not 
prevent the Court from holding it to be liquidated damages where clearly so intended 
(Suinter v. Ferguson, 7 C. B. 716 : Parfît v. Chambre, L. R. 15 Eq. 36 ; 42 L. J. Ch. 
6 ; In re White, Clydebank Co. v. Yzquierdo, post, p. 243, though the name given to it 
by the parties is an element to be considered ( Willson v. Lore, supra).

Upon the breach of a contract secured by a penalty the plaintiff may either sue for the 
penalty assigning the breach—in which case he can recover the amount of damage 
sustained, not exceeding the penalty, or he may sue for unliquidated damages for the 
breach, to be assessed by the jury irrespectively of the penalty. In the former case the 
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dated the------------- , It)—, whereby the defendant covenanted [here sin le
I he covenant, as, for instance, to pay to the plaintiff the said sum if the
defendant carried on the business of a----- within------- miles of------
within------years from the--------------, 19—].

2. The defendant, on or about the-------------, 19— [here stale the breach,
as, for instance, commenced to carry on and has since carried on the said
business at------, which is within the said distance of------].

Particulars —
19—,------------ . Liquidated damages, £------ .

Claim on a Covenant in a Deed of Sate of a Business, to pay Liquidated 
Damages in the Event of the Defendant carrying on the Business.

1. The plaintiffs claim is for £ —, liquidated damages, due from the 
defendant to the plaintiff under a covenant contained in a deed dated the

recovery of the full penalty will be a satisfaction for all breaches of the contract, but 
in the latter the plaintiff may sue toties quoties there are breaches and recover a full 
indemnity. (See H & il Will. 8, c. 11, s. 8, cited ante, p. 188 ; Loire v. Peers, supra ; 
Winter v. Trimmer, 1 W. 111. 395 ; Harrison v. Wright, 13 Hast, 343 ; Ast/ey v. Weldon, 
supra ; lictts v. It arch, supra.)

On a lfond conditioned not to carry on business within certain limits or to pay liqui
dated damages, an injunction may be granted to enforce the condition (Howard v. 
Woodward, 34 L. J. Ch. 47 ; Nat. Pror. Banh v. Marshall, 40 Ch. 1>. 112; 58 L. J. 
('ll. 229). In such cases the amount payable is usually regarded as liquidated damages, 
for it cannot be ascertained what damages may be actually sustained from a breach of 
such a contract (Galsworthy v. Strutt, 1 Ex. 003).

A plaintiff cannot as a rule obtain both liquidated damages and an injunction in 
respect of the same breach, but he may sue for unliquidated damages for a breach and 
also claim an injunction (Carnes v. Nesbitt, 7 11. & N. 158 ; lb. 778 ; 30 L. J. Ex. 348 ; 
31 lb. 273 ; General Accident Corporation v. 115///, [1902] 1 K. 11. 377; 71 L. .1. 
K. It. 230).

The Court will not interfere by injunction where a certain sum has been agreed on 
as the price of a breach, and the defendant has in effect purchased the right to do the 
act complained of as a breach ( Woodward v. Gyles, 2 Vera. 119 ; Forbes v. Forney 
cited in “Joyce on Injunctions,” 80; Sa inter v. Ferynson, 1 Mac, & G. 280). Thus, 
where an increased rent was reserved by way of liquidated damages, the Court refused 
an injunction to restrain the lessee from committing the breach of covenant in rcs[»ect 
of which the increased rent became payable (Woodward v. Gyles, supra). As to 
injunctions, sec further, ante, p. 197.

Where the statement of claim merely claims the amount of the liquidated damages, 
it may be specially indorsed on the writ. (See ante, p. 08 ; Lawrence v. Wilt cocks, 
[1892] 1 Q. It. 11. 090 ; 01 L. J. Q. It. 519 ; Strickland v. Williams, [1899] 1 Q. It. 382 ; 
08 L. .!. Q. It. 241.)

A statement of claim for liquidated damages must distinctly show that the liquidated 
damages are due and unpaid [Hurst v. Hurst, 4 Ex. 571 ; Leqh v. Lillie, 0 Ex. 105 ; 
30 L. J. Ex. 25).

As to when contracts not to carry on a trade, ice. are illegal, as being unreasonable 
and against public policy, see pout, p. 082.

As to interest, see In re Bison, [19<Kt] 2 Ch. 501 ; 09 L. .1. Ch. 0o9, cited ante,
V. 212.

As to penal n-nts on agricultural holdings, see the Agricultural Holdings Act, 
1900 s. 0.
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____ ____( jg_( i,y which deed the defendant, for the consideration
therein mentioned, assigned his business as a at to the

plaintiff.
2. The defendant by the said deed covenanted with the plaintiff that 

the defendant would not at any time afterwards carry on the business of a
____at_____, or within------ miles thereof, and that, in case of any breach
of the said covenant, lie would pay to the plaintiff the sum of £ as 
liquidated damages for such breach.

3. The defendant afterwards carried on the said business at------
within------ miles of------- ], but has not paid the said sum of £------ to
the plaintiff.

Particulars :—
[SeZ out [tartitular» of the breach.']

Fur « Form of Countertlaim for Penalties on n Buildiny Contrart, see 
ante, p. 30 (</).

Lunatics (»•

Commnirement of Statement of Claim by a Person of Unsound Miml so 
found by Inquisition.

Between A. It., committee of the estate of V. D., a person of 
unsound mind so found by inquisition, and 
the said C. D., by the said .4. B., as his
committee.................................................................Plaintiffs,

and
E. F. .................................................................................. Defendant.

.Statement of Claim.
1. The above-named A. II. is committee of the estate of the above- 

named C. IK, who is a person of unsound mind so found by inquisition.

(</) The so-called penalties in building contracts of so much per day, or per week, or 
the like for delay in the completion after a certain date arc in general to be regarded 
ns liquidated damages {Fletcher v. Dt/rhe, 4 T. K. 32, 3(1 : Law v. Jtedditeh Lend 
Heard, ante, p. 241 : see also In re W hite, 84 L. T. 504). Similarly a so-called penalty 
for delivery by a shipbuilding company of torpedo l*>ats later than the contract date of 
£600 per week per vessel was regarded as liquidated damages {Clydebank Co. v. 
Yzquierdo, [1906] (1 A. (\ (» : 74 L. J. (’. 1*. 1).

(#*) Ity Old. XVI., r. 17, “ Where lunatics and persons of unsound mind not so found 
by inquisition might respectively before the passing of the” Judicature Act, 1873, 
“ have sued as plaintiffs, or would have been liable to be sued ns defendants in any 
action or suit, they may respectively sue as plaintiffs in any action by their committee 
or next friend according to the practice of the Chancery Division, and may in like 
manner defend any action by their committees or guardians appointed for that purpose.”

A person of unsound mind who.has been so found by inquisition sues and is sued by 
his committee as co-plaintiff or co-defendant respectively ; but, if he has no committee, 
vi the interest of the committee is adverse, he sues by his next friend and defends by a

R 2
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The like, by " Person of Unsontul Mind not so found by Inquisition. 

Between A. 11., a person of unsound mind not so found by
inquisition, by ('. D„ liis next friend............... Plaintiff,

and
K. P. ............................................................................ Defendant.

Statement of Claim.
1. .1. II., the above-named plaintiff, is a person of unsound mind not so 

found by inquisition, who sues by C. It., bis next friend.

The like, against a Person of Unsound Mind so found by Inquisition.

Statement of Claim.
Between .1. II................................................................................Plaintiff,

and
t D., a person of unsound mind so found by 

inquisition, who defends by A'. com
mittee of the estate of the said C. It., and 
the said K. F................................................  Defendants.

I. The above-named defendant, ('. It., is a person of unsound mind 
so found by inquisition, who defends by A". A'., committee of the estate of 
the said C. //.

Marhuuk (/).
Claim fur Urenrb of Promise lo Marry.

1. The plaintiff has suffered damage by the defendant’s breach of his
promise to marry her on the------------ , 111— [«/', within a reasonable
time, or, ns the ease may hr],

guardian oft litem (Danicll’s Cli, Vraet., 7th ctl., pp, hit. 1 it7 ; Pope on Lunacy, 2nd 
eil.. pp. 1121 et ne,/.).

A itcrson of unsound mind not so found hy inquisition sues by his next friend, and 
defends by a guardian ml litem (It,.).

As to tlie eontiavts of lunatics and persons of unsound mind, see /mst, p, lino.
(/) Mutual promises tu marry are not agreements matte upon eonaideration of 

marriage within the Statute of Frauds, s. 4 (cited, post, p. lit),*,), and need not be proved 
by writing (Harrison v. Ctnje, I Ld. Itaym. iistl) : though promises to pay money or 
settle property in consideration of marriage are within that section, and arc accordingly 
required to la, in writing. (Srs* >7,ur/,,-,7/ v. Shmlieetl. It t\ It. N. S. lull : An L. J. V. 1*. 
147, : Cutos f. Coton. !.. It. I lit. 1:17 : !.. II. 2 II. I.. 177 ; ill !.. .1. Vll.Mt ; lit; lh. SSti; 
Is re ttoiensos, 211 < *h. 1'. 358 ; .*,1 L.I'll. 1IÙ0.) A general promise to marry, without 
any express stipulation as to time, is a promise to marry within a reasonable time 
( ttorrisos v. Cofje, 1 Ld. Itaym. itsti ; and see Short v. Stone, 8 I/. It, 858), A promise 
to marry made by a |Ktrson who was already married at the time of making the promise,
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2. The su id proraiae was made verbally ou the------------- , lit— [or, is
(contained in a letter from the defendant to the plaintill dated the-------------,
11)—-, nr, as the ruse may if].

3. The said day was past [or, A reasonable time had elapsed] before the 
commencement of this action, lint the defendant has not married the
plaintiff lint has neglected [and by a letter dated the ——----- , 19—,
refused] to do so.

Particulars of special damage :—[Insert /uirliulars of s/ieiial ilamaye, if 
any.]

The plaintiff claims £----- .
(See It. S. ('., 1883, ,4/i/J. G., Seel. V., Ko. 111.)

The Hie, ulleyiny Si'ilurHon us S/ieeial Dumaye {;/).

1. The plaintiff has suffered damage by breach of promise made verbally
on the — ------, HI— [or, as the case may is], by the defendant to
marry her on the-------------[or, within a reasonable time, which elapsed
before action, or, on the death of .1. II., which happened before action],

2. The defendant did not [or, on the------------- , 111—, verbally refused

if the promisee hud no notice of t liât fact, is binding, and an action may be maintained 
upon it (117/// v. Harris, 7 B. HOD : Mi linn nl v. Littlcu'ooi, 5 Ex. 77'»).

The marriage of one of the parties to a third party after the promise, though before 
the time for performance lias elapsed, is a breach of the contract, and entitles the other 
party at once to bring an action (Short v. Stour, S (). It. 358 ; (’nines v. Smith, I.'» M. <V 
W. 180). So an absolute and unconditional renunciation of a promise of marriage 
before the time for its performance, is, at the election of the promisee, a breach upon 
which an action may lie immediately maintained (Front v. Knight, Is. It. 7 Ex. Ill ; 
41 L. J. Ex. 78 ; “ Conditions Procèdent,'' ante, p. 158).

An executor or administrator cannot, sue or be sucsl for a breach of promise of 
marriage made to or by the testator or intestate, except in respect of special damage 
caused to the property of the promisee by the breach of contract (Chinn her hi in v. 
Williamson, 2 M. A: S. 408 ; Finlay v. Chirneij, 20 Q. B. I). 404 ; 57 L. J. 1). B. 247).

In an action for breach of promise of marriage the jury may give damages for the 
injury to the feelings of the plaintiff, as well as for loss of the marriage, and evidence 
of the conduct of bull parties is allowed to be given in aggravation or mitigation of 
damages (Smith v. Wood fine, 1 ('. B. N. 8. (iliO, 608 ; Millington v. hiring, i\ Q. It. 1). 
Its»: 50 L. .1. Q. It. 211 ; Finlay v. Chirney, supra'). The fact that the plaintiff has 
been seduced under the promise of marriage may be alleged in the statement of claim 
(Millington v. Loring, supra ; and see “ Damages," ante, p. 55).

An infant may by his or her next friend maintain an action for a breach of a promise 
to marry (Holt v. Ward, 2 Str. ltd 7 ; War ai eh v. /truce, 2 M. It S. 2011).

Before 52 33 Viet. e. (58, the parties to an action for breach of promise of marriage
were not competent witnesses, but now by s 2 of that Act, they are “competent to give 
evidence in such action ; provided always that no plaintiff in any action for breach of 
promise of marriage shall recover a verdict unless his or her testimony shall be corro
borât is l by some other material evidence in support of such promise.” As to what is 
such evidence, see Dessein v. Stern, 2 ( '. V. 1). 2(55 ; 4(5 L. ,1. V. V. 4(57 ; Weidcmann r. 
Walpole, [181)1] 2 Q. B. 534 ; (50 L. J. Q. B. 7(52.

G/) See Millington v. Tearing, cited supra.
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to] marry the jilaintifl‘ on the saiil------------- [or, witliin a reasonable
time, or, oil the death of A. /!.].

8. Relying on the said promise the plaintiff, on and about the------------- ,
19—, allowed the defendant to seduee and carnally know her, whereby she 
became pregnant of a child of which she was delivered on the------------ , 19—.

Particulars of special damage :—[Slntr them.']
The plaintiff claims £----- .

Tlir tike, ii/KM mi Absolute Repudiation of a Promise to mam/ ii/miii the 
liiippeiiiiiy if a Fit I ii r !• Emit, made before the liappeiiiiii/ of the raid 
Event.

1. The plaintiff and the defendant, on the — June, 19—, verbally agreed 
to marry one another upon the death of A. II.

2. On the------------- , 19—, the defendant verbally [or, by a letter of
that date, or, an the rasp mai/ Zip] wron y repudiated and determined the 
said agreement on his part, and absolutely refused to be any longer bound 
thereby.

[Slate jmrtieulars of s/ierial damai/e, if any.]

Master and Servant (A).
Claim for Salary or Wayet due.

The plaintiff’s claim is for salary [or, wages] “ by the defendant 
to the plaintiff f ir work done and services rendered by the plaintiff, as 
a------, for the defendant at his request.

Particulars :—
19—,------------ . One quarter’s salary due this day as by agree

ment in writing dated-------------[or, ns the rase may hej ...£-------

(A) Where by the cool met the wage» are payable at fixed period», as yearly, quarterly, 
or monthly, and the master wrongfully dismisses the servant during the currency of one 
of those |ieriods, the servant is entitled to recover, as part of his damages in an action 
for the wrongful dismissal, compensation for t he service actually done during the broken 
period up to the time of the dismissal, or. at his option (instead of suing for damages 
for the wrongful dismissal), he may treat the contract as rescinded, and sue the master 
as on a new implied contract for a proportion of wages in resjiect of the work actually 
done during the broken period (f,',itnliitaii v. /Work, 15 (). It. 5711) ; and in either ease 
he is also entitled to claim and recover, as a debt, any amount due to him for wrages in 
lesjK'et of any completed |ieriods which have elapsed prior to such dismissal. (Sec llurt/eij 
v. Harmon, 11 A. A K. 71IS.) In estimating the damages for a wrongful dismissal, the 
fact that the plaintiff has, or might have, obtained, or may obtain, fresh employment 
within the jieriod during which he ought to have been retained by the defendant in his 
service is to be taken into consideration (fImiimas v. IWiwk,supra ; Itriit v. Krploaires 
I'll., 1U Q. II. 11.204 I 50 L. J. Q. 11. das ; Jlrnrt V. Colder, [HW5] 2 l). It. 253 ; 04 L.J. 
<j. II. 5H2).

20

55



. m
um

MASTER AND SERVANT. 247

Claim Joy Wvonyful Dismissal by a Servant employed for a Definite 7 inis, 
1, The plaintiff was employed by the defendant as his manager 

under an agreement in writing dated the---------------» 10—, for a term of

In the hiring of menial or domestic servants there is a custom, presumptively form
ing part of the contract, that the servants may be dismissed with a month's warning 
or a month's wages (Xowlan v. Ablett, 2 C. M. k It. 64). It would seem that the 
“ month ” should be a calendar month (Gordon v. Putter, 1 F. k F. 614). This custom 
applies to a servant engaged as head gardener (/b.), to a person hired to assist in garden 
and stables (Johnson v. lllenkensopp, 5 Jur. 870), to a huntsman (Xtroll v. G mires, 17 
C. B. N. S. 27 ; 83 L. J. (\ 1\ 260) ; but not to a governess {Todd v. Kerrich, 8 Ex. 
151 ; 22 L. J. Ex. 1). In eases where the custom applies, the month's wages to be 
paid upon dismissal without notice are payable as a compensation for the dismissal, 
and not, properly speaking, as wages (Fe wings v. Tisdal, 1 Ex. 206) ; but they may, it 
would seem, be regarded as a debt due under the contract upon the dismissal. (See 
East Anglian Ity. Co. v. Lgthgoe, 2 L. M. k V. 221, 226 ; and see a form of declaration 
in Turner v. Mason, 14 M. k W. 112.) The custom in such cases to determine the 
service at the end of the first month by a fortnight's notice has not yet received 
judicial notice, and must be proved in each ease (Moult v. Ilalliday, [1898J 1 Q. B. 
126; 67 L. J. Q. B. 451).

Where the contract of service has been rescinded (La mb urn v. Cru den, 2 M.kU. 
268), or where a servant has wrongfully left the service (/Wyler v. Ltird, 1 II. & N. 
266 ; 26 L. J. Ex. 820), or has been dismissed for misconduct (Turner v. Hob bison, 6 
B. k Ad. 780), after a period of service, but before any wages have accrued due under the 
contract, the plaintiff cannot recover for the services rendered, unless a new agreement 
to pay for such services can be established (De Her nard g v. Harding, 8 Ex. 822). A 
contract of service for an indefinite time, where the relationship between the parties 
is that of master and servant, distinguished from that of principal and agent, is, in the 
absence of express agreement with regard to notice, in general capable of being 
terminated by notice by either party, and the length of notice required will be deter
mined by the custom or usage, where there is one, of the particular trade or employ
ment, whilst in the absence of proof of such custom or usage the notice required will 
be a reasonable notice, and what is such a notice is a question of fact to be determined 
on a consideration of all the circumstances. (See Green v. Wright, 1 C. P. D. 691; 
46 L. J. V. P. 427 ; Motion v. Michaudt, 8 Times Rep. 268.)

In engagements of service in particular trades and businesses, where there is a 
custom in the trade or business to determine the contract by notice, such custom is 
incorporated in the contract, unless the terms of the contract expressly or impliedly 
exclude it (Metzner v. Ho1 ton, It Ex. 518 ; Parker v. Ibbetson, 4 C. B. N. S. 846 ; 27 
L. J. C. P. 286). Thus it is said that London juries usually find three months as the 
period of notice for clerks, where there is no special arrangement in regard to it 
(Fairman v. Oakford, 29 L. J. Ex. 459), but in one case a clerk to a telegraph company 
was held entitled to one month’s notice ( Vibert v. Pastern Telegraph Co., 1 Cab. k E. 
17) : whilst editors of newspapers have in some cases been held entitled to six months’ 
notice. (Sec Wadling v. Oliphant, 1 Q. II. D. 145 ; 45 L. J. Q. B. 178 ; Fo.rbourne v. 
Vernon, 10 Times Rep. 647.) And in others three months’ and one month's notice 
were found proper in cases of newspaper editors. (See Maker v. Manderille, 13 Times 
Rep. 71 ; In re Illustrated Xewspaper Corporation, 16 Times Rep. 197.)

A contract of service for an indefinite time is said to be prima facie a contract for a 
year ; but there is no inflexible rule of law to that effect, and each particular case 
must depend upon its own circumstances {IIrest on v. Collyer, 4 Bing. 809 ; Fawcett v. 
Cash, 5 B. <k Ad. 904 ; Baxter v. Xurse, 6 M. k G. 985 ; Fairman v. Oakford, 5 
H.&N. 635 ; 29 L. J. Ex. 459 ; Creen v. Wright, 1 C. P. D. 591, 694).

A contract of service, “ to be binding for twelve months certain, and continue from 
time to time, until three months' notice be given by either party to determine the
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IV—, at a salary of £- per[------ years] from the------ ---
annum.

2. On the-------------- , 19—, the defendant wrongfully terminated the
said employment and dismissed the plaintiff therefrom and verbally refused 
to employ the plaintiff any longer.

Particulars of damage :—
The plaintiff claims £------ .

same," was held determinable at the expiration of the first year by a three months' 
notice (Broie n v. Symon*, 8 O. B. N. S. 208 ; 20 L. J. C. 1*. 251). And where the 
contract was “for twelve months certain, after which time either party should be at 
liberty to terminate the agreement by giving the other a three months’ notice,” it was 
held that at the close of the first twelve months the agreement could be determined by 
either party without any notice (Langton v. Carleton, L. H. V Ex. f>7).

A contract of service for a term of more than a year is within s. 4 of the .Statute of 
Frauds. (See “ Fraud», Statute of," post, p. 060 ; “ Master and Serrant," jmst, p. 735.)

Where there is a contract of hiring for a year, the continuation of the service at the 
expiration of the year, without further agreement, is evidence of a new contract for a 
year on the same terms (Preston v. Collger, 4 Bing. 303). Under such circumstances 
it seems that a new contract arises each year, which is determined at the expiration of 
the year without notice. Where the parties contracted “for one whole year, and so 
from year to year, so long as the parties should please," it was held that the notice 
should l>c one ending with the current year (Williams v. Byrne, 7 A. & E. 177). A 
schoolmaster was engaged at an annual salary so long as, by mutual consent, he should 
retain the office, the appointment to be subject to termination by three months’ notice 
by either party"; it was held that the notice might be given at any time (Ryan v. 
Jrnkinson, 25 L. J. i). B. 11).

Where there is a contract for a service to commence on a future day, and the 
employer before the time for the commencement of the service absolutely renounces 
and refuses to perform the contract on his part, and communicates his renunciation 
and refusal to the servant, the latter may, if he pleases, treat this as an immediate 
breach, and at once bring an action to recover damages for such breach, instead of 
waiting till the time for the commencement of the service (I/orhster v. De la Tour, 2 
E. & B. 078 ; 22 L. .1. i). B. 455 ; and see “ ('auditions Preredent," ante, p. 158).

The appointment of a receiver and manager of the assets and business of a company 
on behalf of its mortgagees may operate os a discharge of the servants of the company, 
and entitle them to compensation for wrongful dismissal (Reid v. Explosive» (}>., 19 
Q. B. I). 204 ; 50 L. J. Q. B. 308). An order for winding up a company o|>erates in 
general as a notice of discharge of all persons in the employ of the company, though 
this effect of the order may be prevented by an agreement to the contrary (In re 
Oriental Rank, 32 Ch. D. 300 : 55 L. J. Ch. 020). A resolution for a voluntary winding 
up does not so operate (Midland ('aunties Rank v. Atticaod, [1905] 1 Ch. 357 ; 74 
L. J. Ch. 280). As to a dissolution of partnership, see Brave v. ('alder, cited ante, p. 246.

The Courts will not in general decree specific |>crformance of contracts for }>ersonal 
service ( Whiticmul Chemical ('a. v. Hardman, [ 1891] 2 Ch. 410, 420 ; 00 L. J. Ch. 428 ; 
Paris v. Foreman, [1894] 3 Ch. 051 ; 01 L. .1. Ch. 187) ; but where the contract con
tains a negative stipulation, e.tj., a contract by a servant not to serve any other master, 
the Court can restrain him by injunction from breaking this negative stipulation (/ft.; 
/aiming \. Wagner, 1 1). M. A; (i. 004 ; Grimston v. Cuningham, [1894] I Q. B. 125 ; 
Paris v. Foreman, supra ; and see “ Injunction," ante, p. 197).

Where a servant during the service and in the course thereof or in connection there
with earns and receives money from third persons for work done by him for them, the 
master may maintain an action against the servant to recover the amounts as money 
received to his use (Mori son v. Thompson. I,. R. 9 Q. B. 480; 43 L. J. Q. B. 215 ;
“ Agent," ante, p. 77),



MASTER ANI» SERVANT.

The Ufa In/ a Serran I rnlilleil lo Nolire.
1, The plaintiff lias suffered damage by the defendant’s breach of a

contract, dated the-------------, 111—, [made in writing, or, by letters, dated,
Ac.J lietwcen the plaintiff' and the defendant, whereby it was agreed that the 
plaintiff' should serve the defendant, and should be retained by the defendant 
in bis service until the service should lie determined by a three months’ 
[nr, a reasonable] notice on either side, in the ea|iacity of a clerk in the
defendant's business of a------, at the salary of £----- per annum, payable
monthly [or, at the wages of £------per week, or, an the rase may /«-].

•>. The plaintiff served the defendant in the said capacity until the-----
----- , 19—, when the defendant, although no such notice had been given
on either side to determine the said service, [verbally] dismissed the plaintiff 
from the said service, and refused to allow him to continue therein.

Particulars of damage :—

lly a Commercial Traveller for Wromjful Dismissal and Commission («").
1. On the------------ , 19, —the plaintiff entered into the employment of

the defendant in the trade of a------, as a commercial traveller on the terms
[contained in a written contract dated the-------------, 19—, whereby it was
agreed] that the plaintiff'should travel and obtain orders for the defendant
in the------district and that he should lie paid by the defendant a weekly
salary of £------and a commission of------ per cent, on all orders obtained
by bim for the defendant or transmitted by him to the defendant and

A person who enters into a service where the exercise of skilled labour is required, 
impliedly warrants that he is possessed of the requisite skill for such service, and an 
action may be maintained against him for any breach of such warranty (Manner v. 
(Wnelius, it C. B. N. S. 230 ; 28 L. J. V. 1\ 8.*>).

(/) When a traveller gives his whole time to one employer, and is bound to follow 
his directions, the contract is one of service, rather than of agency, ami, where it is 
one for an indefinite time, it is thought that such traveller would, in general, whether 
paid by salary or commission, be entitled to a reasonable notice to terminate his 
employment where there is no express agreement as to notice. (See Mo! ion v. Michaud, 
8 Times Rep. 2Ô3 ; and see 11 eg. v. Argus, L. It. 2 C. C. 34.)

Whether after leaving he is entitled, when his remuneration is wholly or in part by 
commission, to be paid commission on orders obtained by him during his employment, 
but executed after his service has terminated, or on orders sent in after he left by 
customers he had procured, must depend on the express contract in the first place, if 
there is one, and, if there is not, upon the usage or custom of the trade or employment, 
and, in the absence of any usage or custom, it would seem that he would not be 
entitled to recover such commission, the burden of proving a right thereto resting on 
him. (See Itilbee. v. liasse, ô Times Rep. 077 ; Morris v. Hunt, 12 Times Rep. 187 ; 
Salomon v. llrounjield, Ih, 233; (ierahty v. 1hi ries, IV Times Rep. ÔÔ4 ; Faulkner v. 
Cooper, 4 Com. Cas. 213.)

Where there was no express contract as to the length of notice to be given, a three 
months’ notice has, in some cases, been considered proper for a commercial traveller 
(Met:ner v. Holton, 9 Ex. 518; Grundon v. Master, 1 Times Rep. 20Ô). In a case of a 
canvasser for advertisements, a one month's notice has been held sufficient (Hiscox v. 
Jtntchrllor, V, L. T. X. S. 548).
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which were executed by the defendant, and that the said commission should 
be due on the execution of the orders and ' " monthly, commencing on 
the-------------, 111—.

2. The plaintiff accordingly did travel for the defendant in the said 
district and did obtain orders for him and transmit orders to him, and the 
said orders were executed by the defendant. The defendant duly paid to
the plaintiff all salary and commission due up to the-------------, 1!)—, but
lie has paid none since.

ii. By the terms of the said agreement [or, the custom of the said trade 
subject to which the said agreement was made] the plaintiff was entitled to 
a three months’ [or, in the alternative a reasonable] notice to determine the 
said employment, and to have the said employment continue until the 
expiration of such notice. [A reasonable notice is a three months’, or in 
the alternative a one month’s notice.]

4. On the ------ ------, 1!)—, by a letter dated that day, the defen
dant, without giving the plaintiff any such notice as aforesaid, wrongfully 
determined the said agreement and dismissed the plaintiff from the said 
employment.

fi. At the time of such dismissal there was due from the defendant to
the plaintiff----- weeks’ salary to the-------------- , 111—. There was also
due £----- for commission on orders executed up to the--------------, 111—
[as appears by the defendant’s letters dated the-------------, 111—].

(I. By the terms of the said agreement [or, by the custom of the said 
trade subject to which the said agreement was made] the plaintiff was 
entitled to be paid commission on all orders obtained by him before and
executed by the defendant after the said------------- , 19—. The best
particulars the plaintiff can at present give of such orders are delivered 
herewith.

The plaintiff claims :—
(1.) £----- arrears of salary and commission.
(2.) £------damages.
(:t.) An account of the orders obtained by him before and executed 

by the defendant after the said------------- , 111—, und pay
ment of the commission due in respect thereof.

See forms of declarations, uniter the old system of pleading, on yearly 
hirings for wrongful dismissal: by a bailiff (Smiling v. Lord Hunting- 

field, 1 C. M. & B. 2(l) ; by a ynrdener {Notetan v. Abletl, 2 C. M. 
& B. 54) ; by a clerk to a merchant (Amor v. Fearon, 9 A.&E.548) ; by an 
agent to a manufacturer (Parker v. Jbbtdson, 27 !.. J. C. P. 2311) ; by a 
Ira feller and salesman (Spotswood v. Harrow, 5 Ex. 110 ; Metzner v. Jlollon, 
9 Ex. 518 i Hart v. Penny, 1 11. & N. (109 ; Brown v. Symons, 8 C. B. 
N. S. 208 j 211 L. J. C. P. 251) ; by a warehouseman (Fawcett v. Cash, 5 
B. A Ad. 904) ; by an accounlanl (llaillie v. Kell, 4 Bing. N. 0. 1138) ; by

55
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a teacher in a school (Fillietd v. Armstrony, 7 A. & E. ;i.>7) ; hy a yoverness 
(To,Id v. Kerrirh, 8 Ex. 151) ; hy a reporter to a neu>sjia/ier [Dmm v. 
Murray, il 11. & ('. 780 ; Oouhl v. Webli, 4 E. & 11. 9:13 ; Williams v. Byrne, 
7 A. & E. 177) ; hy the editor of a periodical {Harter v. Nurse, G M. & G. 
!l:15) ; taj a solicitor (Fmmens v. Khterlon, 13 C. II. 495) ; hy a superinlen- 
ileal ou a railway {l/ilI v. G. llr. 10 C. 11. X. S. 14n).

See also firms of declarations va contracts of hiriny for various periods for 
wronyfut dismissal : hy a manayer or foreman of manufacturiay works (Lomax 
v. Anting, 10 Ex. 734 ; Down v. /’into, 9 Ex. 327 ; Hartley v. Harman, 11 
A. & E. 798 ; Cassons v. Skinner, 11 M. & W. 1GI ; Beckham v. Kniyht, 
1 M. & G. 738) ; 6/y « <7<rZ to a shippiny ayeal (Smith v. Thompson, 8 
11. & C. 44) ; hy an articleil clerk (Mercer v. Whall, 5 Q. B. 447) s /'</ « 
secretary (Wilkinson v. Huston, 9 Q. II. 137) ; Zy an editor of a news/taper 
(Cooper v. fl/tr*, 2 Q. 11. 915) ; hy a courier (Fischer v. A5/<;, 3 M. & W. 
48G) ; 6y an actor (Webster v. Finery, 10 Ex. 901) ; hy a seaman (Renno v. 
Bennett, 3 Q. It. 7G8) ; hy a srene-paintcr (Harm» v. Cornelius, 28 L. J. 
C. I*. 85) ; hy a journeyman baker (Bush v. Bussell, 4 Ex. G37).

Claim hy a Master ayainsl a Servant for Breach of Contrail hy carryiay on 
Business within a certain Distance : see Durey v. Shannon, 4 Ex. 1). 
81 ; 48 L. .1. Ex. 459.

Medical Attendance (*).

t'/aim for Medical or Suryical Attendance and Medicines, dr.

The plaintiff’s claim is for money due from and payable by the defendant 
to the plaintiff for work done and services rendered [and medicines and

(A) The law relating t » medical practitioners is regulated by the “ Medical Acts,” 
the principal of which are the Medical Act, 1858 (21 & 22 Viet. c. 1)0), the Medical Act, 
1851) (22 Viet. c. 21), and the Medical Act, 18.80 (41) & 50 Viet. c. 48). A practitioner 
registered before the 1st of June, 1887, is “entitled, according to his qualification or 
qualifications, to practise medicine or surgery, or medicine and surgery, ns the case may 
be, and to demand and recover in any Court of law reasonable charges for professional 
aid, advice, and visits, and the co»t of any medicines or other medical or surgical 
appliances rendered or supplied by him to his patients,” provided that he is not a fellow 
or member of any College of Physicians which has passed a bye-law to the effect that 
their fellows or members shall not be entitled to sue as uImwc mentioned. (Sees. 31 of 
the Medical Act, 1858, which, though repealed by s. 28 of the Medical Act, 1886, 
appears to have Ih*cii in effect preserved by s. 24 of the last-mentioned Act.)

A practitioner who obtains registration on or after the 1st of June, 1887, is, by s. 6 
of the Medical Act, 1886, “entitled to practise medicine, surgery, and midwifery, . . . 
and to recover in due course of law in respect of such practice any expenses, charges 
in respect of medicaments or other appliances, or any fees to which he may be 
entitled, unless he is a fellow of a College of Physicians, the fellows of which are 
prohibited by byc-law from recovering. . . .”
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medical and surgical appliances provided and supplied] liy the plaintiff as 
a medical practitioner for the defendant at his request.

I'srtieulars : —

No person is “entitled to recover any charge in any Court of law fur any medical or 
surgical advice, attendance, or fur the performance of any operation, or for any 
medicine which he shall have both prescribed ami supplied, unless"’ he proves that he 
is registered under the Medical Acts. (See s. 32 of the Metlical Act, 18.18, and s. 1 of 
the Medical Act, 1886.)

A qualified practitioner can sue for services rendered untlcr his supervision ami 
direction by an unqualified assistant or partner, but not if he has in no sense supervised 
ami directed the unqualified person who act null}' rendered the services in respect of 
which the action is brought (/foicarth v. Hrearly, 19 <). It. I). 303 ; .16 L. J. Q. It. *143).

Under s. 31 of the Medical Act. 18.18, a practitioner whose qualification was to 
practise surgery only, could not recover for attendance or medicines in a medical ease 
(Allison v. Ihnjilon. I Bing. 619 : Leman v. I'h f-'/irr, !.. K. 8 Q. B. 819 : 18 L. J. Q. It. 
214 ; see further Ellin v. Aril y, 30 I*. J. M. V. 3.1, 37), though he might have recovered 
for medicine administered as ancillary to a surgical case. (See V//.)

Sect. 32 of the Medical Act. 18.18, requiring registration, applies not only in actions 
against the patients, but also in actions against persons sued for the attendance 
received by others (Dr fa Ilona v. Prieto, 33 L. .1. C. P. 262 ; 16 V. It. N. S. *178). It 
applies to attendance given on Isiard a foreign man-of-war in an Knglish port (//*.). A 
medical practitioner engaged by another to attend his patients in his absence cannot 
recover the price of his services without proof of registration (//*.). The plaintiff 
must be qualified ami registered at the time when he supplied the medicines ami 
rendered the services, in order to recover in the act ion (Leman v. I foundry, L. 11. loi). 11. 
66 : 44 L. J. Q. It. 22).

Before the Medical Act, 18.18, a physician was prevented by custom from recovering 
his fees in an action without a social contract for payment (('hurley v. Pol rot, 4 T. 11. 
317 ; Veitch v. Hnmctt, 3 Q. B. 928 ; and see Attorney-General v. College of Phynicians, 
1 .1. & 11. .161 ; 30 L. .1. Ch. 7.17). Under the Medical Acts, a physician duly registered 
may sue and recover without a special contract, unless restrained by a bye-law ((fihhun 
v. limhl, 2 II. (’. 92 ; 32 L. J. Ex. 182). The Royal College of Physicians has passed a 
bye-law that “no Fellow of the College shall lie entitled to sue for professional aid 
rendered by him.” This bye-law does not extend to members. (S»;e (fihhun v. /huh/, 
32 L. J. Ex. 182, n. (2).)

By the Apothecaries Act, 181.1 (.1.1 (leo. 3. c. 194, s. 21), no apothecary is allowed 
to recover any charges in any Court of law. unless lie proves on the trial that he has 
obtained a certificate to practise as an apothecary from the Society of Apothecaries, 
ami by s. 2o, practising without such certificate is prohibited under a penalty of 20/. 
(Sec Leman v. Fletcher, I*. R. 8 Q. B. 319 : 42 I«. J. 1). B. 214. anil Leman v. lluuncley, 
nujtra ; Darien v. Maknna, 29 Ch. I). .196, 60.1 : .14 I*. J. Ch. 1118 ; A/mtherarien Pu. v. 
Jonen, [1893) 1 Q. B. 89.)

By s. .1 of the Itentists Act, 1878 (41 Sc 12 Viet. c. 33), no one is cutitled to recover 
any fee or charge “ for the performance of any dental o|>cratlon, or forany dental attend
ance or advice, unless he is registered under this Act, or is a legally qualified medical 
practitioner.” A charge for making and fitting false teeth may be recovered by a 
l»erson who is not registered, and who is not a qualified medical practitioner (J/rnnan 
v. Duck north, 90 L. T. .146; 2o Times Rep. 436; Seymour v. Pickett, [190.1] 1 K. B. 
71.1 ; 74 L. .1. K. B. 413).

By s. 17 of the Veterinary Surgeons Act, 1881 (44 A: 4.1 Viet. c. 62). persons who arc 
not registered as therein mentioned cannot recover fees or charges for practising as 
veterinary surgeons.

It is not necessary that the fact of registration or of having obtained a certificate 
should be shown in the statement of claim, but the want of registration or the absence 
of a certificate may lx* pleaded as a defence.
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Money Lent (/).

Claim for Money lent.

The plaintiff’* claim is for money payable by the defendant to the 
plaintiff for money lent by the plaintiff to the defendant.

Particulars :—
,------------ . Amount lent this day, £------.

The like, tcith a Claim for Interest.

The plaintiff’s claim is for money due from the defendant to the 
plaintiff for money lent by the plaintiff to the defendant, and fur interest
agreed by nil agreement in writing dated the -----  ------, 11)— [or,
verlwlly on the-------------, 11)—], to be paid thereon by the defendant to
the plaintiff at the rate of------per cent, until repayment.

Particulars :— £ s. it.
11104, Jan. loth. Money lent to the defendant ...................

Interest thereon at the rate aforesaid from the-----
----- , ID—, to the date of the writ herein ...........

Amount due...................................£

(/) A debt arising out of a loan on a simple contract may be sued for in the form 
lirst set out, but where the terms of the loan are complicated, or there is reason for 
desiring to have specific admissions or denials of them, they should be stated concisely 
in the claim.

An 1 0 U alone will not support a claim for money lent ; for though it is proof of 
money owing on an account stated, it is no more proof of money lent than of goods sold 
or any other source of a debt (Fexenm tiger v. Adcock, l(i M. & VV. 4411). Nor will a 
cheque of itself support this claim (Pearce v. Purin 1 M. & Rob. 365). A loan may 
he recovered as a simple contract debt, though it has been secured by a mortgage, 
where the deed contains no covenant to repay. (See 14 Mortgage," //ont, p. 264.) But 
where there is such a covenant, though a limited one, no other contract can be implied 
and the act ion must be brought on the covenant (Mathew v. Pinch more, 1 H. & N. 
762 ; 26 L. J. Ex. 150; J trow ne v. Price, 4 V. B. N. S. 598 ; 27 L. J. C. 1*. 290 ; 
•• Merger," jmxt, p. 736). A covenant may be sometimes implied from a mere acknow
ledgment <f the debt in the deed, so as to have the effect of merging the simple contract in 
the specialty ; but if the deed has another object, then a covenant will not be implied 
from that acknowledgment (Courtney v. Taylor, 6 M.& G. 851 ; Murnjat v. Marry at, 
28 Beav. 224 ; 22 !.. J. Ch. 665 : Jachnon v. A. £ Ry, t\>.. 7 Ch, 1>. 678; 47 L. J. Ch. 
303 ; I*aac*on v. liar/rood, L. It. 3 Ch. 225 ; 37 L. J. Ch. 209 ; l* Merger," po*t, p. 736). 
Money lent for an illegal purpose or for an immoral purpose cannot be recovered 
(Cannon v. Bryce, 3 B. Sc Aid. 179 ; McKinnell v. Robin mu, 3 M. Sc W. 434 ; Pearce v. 
Brook*, L. R. 1 Ex. 213 ; 35 L. J. Ex. 134 ; 4 H. A: C. 358 ; see “ Illegality," poxt, 
p. 682 ; “ fiaminy," pont, p. 667).

Where money is lent without any stipulation as to the time of repayment a 
present debt is created, which is in general repayable at once without any demand 
(Hirk* v. Trippct, 1 Wms. Saund., 1871 ed., p. 38 ; set- also Xorton v. Ellani. 2 M. Sc W. 
464 ; and per Parke, B., in Walton v. Ma trail, 13 M. & W. 458 ; see also Kington v. 
Kington, 11 M. Si W.235 ; Water* v, Thu net, 2 Q. B. 757) ; but if at the time of the loan
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Tilt- plaintiff will also claim interest on the amount of the said loan at 
the rate aforesaid from the date of the writ until payment or judgment.

Money Paid.

Claim for Money Paid (ni).

The plaintiff’s claim is for money payable by the defendant to the 
plaintiff' for money paid by the plaintiff' for the defendant at his request. 
Such request was made by the defendant verbally at -------on the --------

there was an express stipulation that the repayment should lie conditional upon the 
making of a request, sueli request must be made before action.

As to the Money Lenders Aet, 1900, see post, p. 741.
(///) A claim of ibis kind is appropriate where there has been a payment of money 

by the plaintiff to a third party at the request or by the authority of the defendant, 
express or implied, with an undertaking, express or implied, to repay it (Brittain v. 
Lloyd, 14 M. & W. 702; Lewis v. Campbell, 8 ( '. 15. 641 ; Hutchinson v. Sydney, 
10 Ex. 438).

There must be actual payment, or what is equivalent to it (Power v. Butcher, 10 
11. & <’. 321», 846), of money of the plaintiff which he is entitled to be repaid(Goepel v. 
Swindcn, 1 U. & L. sss). Giving a note, which is accepted as payment, is equivalent 
to money paid (Barclay v. Gooch, 2 Esp. ."*71 ). Executing a covenant to pay is not 
equivalent to payment of money (Power v. Butcher, 10 15. & C. 321») ; nor is the 
extinguishment of a debt by giving a new security (Taylor v. Higgins, 3 East, 169; 
Maxwell v. Jameson, 2 It. & Aid. 61). It has been held that the proceeds of goods 
sold ns a distress for rent cannot be treated as money paid by the party distrained 
upon ( Moore v. Pyrke, 11 East, 52). As to money levied by sale of goods under a 
ji. fa., see Badgers v. Maw, 15 M. A: \V. 444.

The payment must be at the request or by the authority of the defendant; a 
voluntary payment without request or authority is not sufficient («Stakes v. Lewis, 1 
T. It. 20 : Exall v. Partridge, 8 T. 11. 808, 310 ; Pownal v. Ferrand, 6 It. & C. 439 ; 
Leigh v. JJickeson, 15 Q. 15. I». 60, 64 : 54 L. .1. Q. 15. 340). A request or authority 
may be Implied by the general course of dealing, or by the nature of the particular 
transaction ; thus, a person who employs a broker on the Stock Exchange impliedly 
authorises the latter to pay money for him according to the rules of the Stock 
Exchange. (See “ Broker,” ante, p. 137 ; “Stock Exchange”post, p. 308.) A request 
may sometimes be implied where the defendant has notice of the payment being made 
for him, and does not dissent (Paynter v. Williams, 1 C. & M. 810 ; Alexander v. Vane,
1 M. hi W. 511). So where a payment has been compelled through the wrongful act 
of the defendant, of which he gets the benefit ; as where an acceptance of the plaintiff 
was wrongfully indorsed by the defendant (Bleaden v. Charles, 7 15ing. 246). Where 
an insolvent, having made a composition with bis creditors, gave acceptances to the 
defendant, being one of his creditors, for a larger amount than his composition, in 
fraud of the other creditors, and was afterwards compelled to pay the acceptances in 
the hands of third parties, he was held entitled to recover the amount from the 
defendant as money paid to his use (Bradshaw v. Bradshaw, 9 M. & W. 29 ; and see 
Smith V. Cuff, 6 M. hi S. 160 ; Barton V. Bilcg, 11 M. & W. 492).

A request or authority will be implied where the plaintiff has been legally compelled 
to pay, or, being legally compellable to pay. lias paid, a debt or claim for which the 
defendant is primarily liable (Grissell v. Bohinson, 3 Bing. N. V. 10, 15; Jefferys 
Gurr, 2 15. hi Ad. 833; Moule v. Garrett, L. 11. 7 Ex. 101 ; 41 L. .1. Ex. 64 ; Edmunds 
V. Wallingford, 14 Q. 15. D. 811. 814 ; The Orchis, 15 P. i>. 38, 43 ; 59 L. J. Adm. 31);
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----- ,f io— [or, by letter dated, &c., nr, was implied under the following
circumstances : state l/tr rire urns ta ne es concisely].

Particulars
£ 8. (I,

1!)—, January 20th. Amount paid to A. It..............................

as where an executor has paid the legacy duty for which the legatee was liable (Foster 
v. Z>y, 2 Bing. X. C. 2(10 ; Hate v. Payne, 13 Q. B. ÎHMI) ; where the indorser of a bill 
was made to pay the defendant’s acceptance (Pownal v. Ferrand, (1 B. & C. 430 ; and 
see Slriyh v. Slriyh, 5 Ex. 514) : where the plaintiff, an auctioneer, was compelled to 
pay the auction duty upon the sale of an estate which lie sold for the defendant 
(lirittain v. Lloyd, 14 M. k XV. 7«>2) ; and where a tenant was compelled to incur 
expense in remedying a nuisance arising from defects for which the landlord was 
liable under the Metropolitan Management Acts ((lehhardt v. Saunders, [1892] 2 
y. B. D. 452).

Where a surety pays the debt of the principal debtor he may recover it as money 
paid for the use of such debtor (Frail v. Partridye, 8 T. It. 308, 310) ; so where one of 
several co-contractors (not being partners) pays the whole debt for which the other 
co-contractors are jointly liable with him, he may sue each co-contractor, or the 
representatives of such as arc deceased, for contribution in this form {Flyer v. Knapp, 
5 M. k (1. 753 ; Kemp v. Finden, 12 M. k XV. 421 ; Hatard v. livres, 2 E. k B. 287). 
Where one of several co-sureties has become insolvent, the others have, inter xe, to 
share the loss so occasioned (Liner v. Dixon, 1(1 Q. B. 1).- 455). A surety has no claim 
in an action for debt against his co-sureties until he has paid more than his share of 
the debt due to the creditor, whilst such co-sureties remain liable to the creditor for 
tlie unpaid portion of the debt (Hr p. Snowdon, 17 Ch. D. 44; 50 L. J. ('ll. 540 ; 
Wolmershansen v. (J ullielt, [ 1893] 2 C'h. 514 ; 02 L. J. Ch. 773). Where the plaintiff 
drew and the defendant indorsed a bill as co-sureties for the acceptor, the plaintiff, 
having paid it, was held entitled to recover contribution (Reynolds v. Wheeler, 30 
L. J. ('. 1‘. 350 : 10 C. B. N. S. 501 ; and see Macdonald v. Whitfield, 8 App. Cas. 733 ; 
52 L. J. I'. C. 70). There is in general no right of contribution between joint wrong
doers, and, if one of them has been compelled to pay the whole damage, he cannot 
recover contribution from the others (Merryweather v. Xixan, 1 Smith’s L.C., 11th cd., 
p. 398; Adamson v. Jarvis, 2 Bing. 60; Palmer v. Wick, <)V. Shippiny Co., [1894] 
App. Cas. 318), at any rate in the case of an unlawful act wilfully committed (lb„ 
see “ Indemnities,” ante, p. 195).

Where the plaintiff has been compelled, under a distress or threat of a distress to 
which his goods were liable, to pay the rent uf the defendant's premises, he may 
recover the amount from the defendant (Exall v. Partridye, 8 T. It. 3U8 ; and see 
Moore v. Pyrhe, II East, 52; Rodyers v. Maw, 15 M. k XX’. 444, 448 ; Graham, v. 
Allsopp, 3 Ex. 180 ; per Lush, J., Johnson v. Skafte, L. It. 4 Q. B. at p. 705 ; 38 L. J. 
Q. B. 318).

XVhere the plaintiff and the defendant were underlessees at separate rents of 
separate portions of premises, the whole of which were held at an entire rent under 
one lease, the plaintiff having been compelled to pay the whole rent under threat 
of distress, was held not entitled to recover a portion from the defendant as money 
paid to his use (Hunter v. Hunt, 1 C. B. 300 ; Johnson v. Wild, 44 Ch. D. 140 ; 59 
L. J. Ch. 533).

it' by reason of the default of A. in paying a debt the goods of B. become liable to 
seizure, and B. has been compelled or is compellable in order to preserve possession of 
or to release his goods to pay the debt, B. may, in general, recover from A. the amount 
so paid CJohnson v. Royal Mail Co., L. It. 3 C. I». 38, 45; 37 L. J. C. 1\ 33, 49; The 
Heather Hell, [1901] P. at p. 155).

Money paid by the plaintiff, against the payment of which the defendant had agreed 
to indemnify him, may, in general, be recovered as money paid where there is an
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Money Received (»).

Claim for Money Reccivnl.

The plaintiff’s claim is for money payable by the defendant to the 
plaintiff for money received by the defendant for the use of the plaintiff. 

Particulars :—
[A'late par/irularn of the money receirnl, showiny hoir the claim arise».']

express or implied request to make the payment (Lewi* v. Campbell, 8 C. It. Ml ; 
Jlawley v. He eerie y, ti M. Ac («. 221 : Manie v. (fareett, L. 11. « Ex. 132; 7 lb. 101 ; 
39 L. J. Ex. <19 ; 41 lb. <J2) ; ns where nn accommodation acceptor, drawer, or indorser 
is ohligvi 1 to pay the amount of the bill to the holder, this is money paid for the use of 
the {xrson accommodated. (See “ Indent n it ie»ante, p. 196.)

It is in general a defence to an action for money paid that the payment was 
requested and made for an illegal purpose, or in execution of an illegal contract. (See 
** 2 3 4 Illegalitypant. p. <182, and “ Gaming,* pant, p. <1<17.)

(/<) Whenever a person has received money which in justice and equity belongs to 
another, under circumstances which render the receipt of it a receipt by such person 
to the use of such other, a debt is created which is recoverable by act ion (/ter 
lord Manstield, C.J., Mate* v. Marferlan, 2 Huit. 1U06 ; and see Marriat v. Uamptan,
2 Smith’s L. 11th ed., p. 421).

In some eases it may lx» advisable to set forth concisely in the body of the pleading 
the facts which give rise to the implication that the receipt of the money claimed was 
to the use of the plaintiff, but generally it will suffice to specify in the particulars the 
circumstances relied upon.

The claim must lx* for money, but if anything has lx*en received by the defendant 
as money fur the use of the plaintiff, it may lx so treated ; as a cheque (Spratt v. 
Hohhonne. 4 Bing. 173). a country bank note (Pickard v. Ha tike*, 13 East, 20), or 
foreign money (Khrennperger v. I/alertait. 3 Ex. 148).

The following eases afford examples of circumstances under which a debt for money 
received is implied :

Where a sheriff in execution of and under a writ of ti. fa. has received money, the 
execution creditor is entitled to recover it from the sheriff (l)aley. Birch, 3 Vamp. 
317; Lanydill v. Jonc*, 1 Stark. 346 ; Batter v. 1/ett, [1896] 2 Q. B. 337 ; «4 L. J. 
Q. B. 772 ; and see Jcflerie» v. Sheppard, 3 B. Ac Aid. <i9<l) ; so also he may recover the 
proceeds of the goods seized and sold (Strain v. Marland, 1 B. X B. 370 ; Glonemtrr• 
nhire Banking Bo. v. Ftltrardn. 20 Q. B. 0. 1**7 ; a! L. .1. Q. B. 61). Where the 
defendant has received fees pertaining to an office, asserting his right to the fees or to 
the office, the plaintiff, being the | xrson really entitled to the office and the fees, may 
recover the amount received (Kings. A Inf an. 12 Q. B. 971 ; Spryv. Emperor, 6 M. At W. 
<139 ; Habert* v. A niton, 2 II. k X 432 : 20 L. .1. Ex. 380 ; Binder v. Barr, 4 E. At B. 
106). So where an agent has received money from his principal under a revocable 
authority to dis|tose of it in a particular manner, the principal, if he revokes the 
authority before it has Ixen acted upon, may recover the money (Taylor v. Isndey, 
9 East, 49 : Barry v. Habert». 3 A. X E. 118 ; Fletcher v. Mamhall, 16 M. k W. 766). 
But so long as the authority remains unrevoked, the action for any non-compliance 
with instructions must lx for a breach of such instructions (Fhrennperger v. Andaman,
3 Ex. 148 ; and see Dnnean v. Skipwith, 9 Camp. <58 ; Miller v. Atler, 3 Ex. 799. 801 : 
Hardman v. Bel! h an ne. 9 >!. Ac W. 69<i) ; unless such breach amounts to a repudiation 
of the agency, or a total refusal by the agent to dispose of the money according to his 
instructions, in which erases the principal may also recover back the money (Scott v. 
Surma n. Willes, 400, 404 ; Thor fie v. 'Thorpe, 3 B. k Ad. 680 ; Buchanan v. Findlay, 
9 B. Ac C. 738 ; Fhrene/ieryer v. Andaman, 3 Ex. 148, 168).

A principal cannot revoke the authority of his agent to pay money to a third person 
on his Ixhalf, and, before the payment to such third person, recover from his agent the
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In actions for money received to the plaintiff's use, the statement of daim 
should in all cases state dearly, by way of particulars or otherwise, the 
facts relied on as showiny that the money was received to the use of the 
plaintiff.

money entrusted to him for the purpose of making such payment, where, by express 
agreement, or by implication arising from the employment, the authority is intended 
to l>e irrevocable. (See, for the principle, Read v. Anderson, 13 Q. 11. D. 779 ; 33 
L. ,1. Q. II. 532, though the ease itself was prior to the Gaming Act, 1892, and see 
Carmichael'* Case, 2 Ch. (543, (54 8.) Where the agency is a mere mandate or
delegation of power, the non-execution of which subjects the agent to no loss, damage, 
or liability, the inference, in the absence of express agreement, is that it is revocable 
at the will of the principal. (Sec Ih.)

Where money has been paid by the plaintiff to get rid of dure** to the person of the 
plaintiff, or to his goods, the money may be recovered back (Astley v. Reynold*, 2 Str. 
915; Shaw v. Woodcock, 7 13. & C. 73 ; Skeate v. Reale, 11 A. & E. 983; At fee v. 
Dackhouse, 3 M. & W. (533 ; Wakefield v. Xewbon, (5 Q. It. 27(5 ; Pratt v. Vizard, 
5 It. & Ad. 808 ; Oates v. Hudson, (5 Ex. 34(5 ; see Owen v. Crank, [1895] 1 Q. It. 2(55 ; 
(54 Q. It. 288) ; so also where a mortgagor has paid money to a mortgagee beyond what 
is justly due to prevent a threatened sale (Clone v. Phipps, 7 M. & G. 58(5), or to 
obtain a transfer or assignment of the mortgage (Fraser v. Pendlebury, 31 L. J. 
C. p. 1); so also money may be recovered which has been exacted by other kinds of 
oppression or extortion (Smith v. Cuff, (5 M. & 8. 1(50 ; Valjnj v. Manley, 1 C. It. 594 ; 
Searfe v. Halifax, 7 M. & W. 288 ; Smith v. Sleap, 12 M. & W. 585) ; or by abuse of 
legal process (Duke de Cadaral v. Collins, 4 A. & E. 858). ltut money paid under the 
compulsion of legal process cannot in general be recovered by the party paying it 
(Harriot v. Hampton, 2 Smith's L. 0., 11th cd., p. 421 ; Hamlet v. Richardson, 9 Bing. 
(514 : Mow-e v. Fulham Vestry, [1895] 1 Q. B. 399 ; (54 L. J. Q. It. 22(5), even if paid 
under mistake of fact, if the recipient is acting bona fide (Moore v. Fulham Vestry, 
supra; Ward v. Wallis, [1900] 1 Q. B. (575 ; 69 L. J. Q. B. 423). 8o, money 
improperly extorted under a distress cannot be recovered back as a debt, but the 
plaintiff must replevy, or bring an action for the wrongful distress (Lindon v. Hooper, 
1 Cowp. 414 ; (iullirer v. Cosen*, 1 C. It. 788 ; Glynn v. Thomas, 11 Ex. 870 ; 25 L. J. 
Kx. 125 ; Loving v. Warburton, E. B. & E. 507 ; 28 L. J. Q. B. 31), except, it would 
seem, when the payment is made to release the goods before the impounding, which 
places the goods in custodia let/is (Green v. Duckett, 11 Q. B. D. 275 ; 52 L. J. Q. It. 435).

Money paid by the plaintiff in discharge of a demand illegally made under colour 
of an office may be recovered back as a debt (Morgan v. Palmer, 2 B. & C. 729 ; Steele 
v. William*, 8 Ex. 625) ; as excessive fees paid to the steward of a manor for admission 
to copyholds (Traherne v. Gardner, 5 E. & It. 913 ; 25 L. J. Q. It. 201) ; excessive fees 
paid to a broker under a distress (Hills v. Street, 5 Bing. 37) ; overcharges paid to a 
carrier to induce him to carry or deliver goods (Ashmolc v. U "ainwright, 2 Q. It. 837) ; 
payments extorted by a railway company in excess of the statutory charges permitted 
them, or contrary tos. 90 of the Railways Clauses Consolidation Act, 1845(67. ID. Ry. 
Co. v. Sutton, L. R. 4 H. L. 22(5 ; 38 L. J. Ex. 177 ; and per Lord Chelmsford in L. $ 
V. Ry. v. G id low, L. R. 7 H. L. 527 ; E ce rshed v. L. f X. II'. Ry., 3 App. Cas. 1029 ; 
18 L. J. H. L. 22 ; and see “ Carriers," ante, pp. 143. 147) ; and excessive charge paid 
to an arbitrator to take up his award (Re Coombs, 4 Ex. 839, but see now ante, p. 8(5); 
money improperly exacted as a toll at a turnpike ( Waterhouse v. Keen, 4 B. & C. 200 ; 
and see Lewis v. Hammond, 2 It. & Aid. 20(5) ; an excessive sum extorted by a distrainor 
ns a condition of releasing animals distrained damage feasant, and not impounded in 
a public pound (Green v. Duckett, supra').

Money recovered in an action which the defendant might have successfully defended 
cannot be recovered back (Harriot v. Hampton, supra ; Hamlet v. Richardson, supra; 
Duke de Cadaral v. Collins, supra; De Medina v. Grove, 10 Q. B. 152) ; nor can 
money paid voluntarily, and with a full knowledge of the facts, to satisfy a claim 
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which the plaintiff coultl have successfully resisted (Spragg v. Hammond, 2 B. k B. 
59 ; Bilbie v. Lumley, 2 East. 469 ; Drub y v. Afwrr, 1 B. k Ahi. 123 ; IH7*»/t v. 7fr/y, 
10 A. Ac E. 82 ; Barber v. 7Wf, 4 II. k N. 759 ; 28 L. J. Ex. 381 ; Freeman v. Jeffries, 
L. R. 4 Ex. 189 ; 38 L. J. Ex. 116 ; /fryer* v. Ingham, L. R. 5 Ch. D. 351).

Money paid by reason of ignorance or mistake of fact may, in general, be recovered 
ns money received. (See post, p. 259 note (<»).)

Money paid for a consideration that has failed may be thus recovered. (Sec post, 
p. 261.)

Money obtained wrongfully or by fraud may, in general, be thus recovered. Thus, 
where money was obtained from the plaintiff by fraudulent misrepresentation {Holt v. 
Fly, 1 E. k B. 795 ; Edmeads v. .Yen'man, 1 B. & C. 418 ; Martin v. Morgan, 1 B. k B. 
289) ; so where a plaintiff has been induced by fraudulent misrepresentations contained 
in a prospectus of a company to take and pay for shares in the company, he may, 
before the rights of other persons intervene, avoid his contract as a shareholder upon 
the discovery of the fraud, and recover back the money paid {Oakes v. Turquand, L. R. 
2 II. L. 325 ; 36 L. J. Ch. 949) ; but if the company is then being wound up, lie is too 
late to avoid the contract {Stone v. City and County Bank, 3 C. P. D. 282 ; 47 L. J. 
C. P. 681 ; 'Jeûnent v. City of Glasgow Jiank, 4 App. Cas. 615). So also where an 
agent, or servant, improperly and contrary to his duty receives, in his employment, a 
commission from third persons, the principal, or master, may recover it from him. 
(See “ Agent,” ante, p. 77.)

In general, where a party is entitled to rescind a contract on the ground of fraud, 
he may recover back the money he has paid under the contract.

Money stolen may be treated as a debt and recovered as money received (Chownc v. 
Baylis, 31 L. J. Ch. 757), subject, however, it has been said, to the action being stayed 
where it is brought by one who ought, in the interests of public justice, to have prose
cuted the defendant for the theft. (See “ Trespass," post, p. 923.)

Where the plaintiff has paid money to the defendant upon an illegal executory 
contract, or for a future illegal object, there is a locus pa‘ni tentin', and the plaintiff 
may, before there has been any substantial part performance of the contract, or pro
gress towards accomplishment of the object, demand and recover back the money 
{Lowry v. Bourdieu, 2 Doug. 468 ; Jacques v. Withy, 1 H. Bl. 65 ; Taylor v. lxndey, 9 
East, 49 ; Tappenden v. llandall, 2 B. & P. 467 ; Bone v. Fk/ess, 6 II. k N. 925 ; 29 
L. J. Ex. 438 ; Kearley v. Thomson, 24 Q. B. D. 742 ; 59 L. J. Q. B. 288 ; Hermann v. 
Charlesworth, [1905] 2 K. B. 123 ; 74 L. J. K. B. 620). It seems that where the parties 
arc in pari delicto the plaintiff should give notice that he demands the money before 
action {I’alyart v. Jjeekie, 6 M. & S. 290 ; Saragc v. Madder, 36 L. J. Ex. 178 ; Busk v. 
Walsh, 4 Taunt. 290 ; Strachan v. Universal Stock Exchange, [1895] 2 Q. B. 697, 703 ; 
65 L. J. Q. B. 178). Money in the hands of a stakeholder deposited upon a void or 
illegal wager may, in general, be recovered back before it has been paid over. (See 
“ Gaming." post, p. 668.) After an illegal or void contract or purpose has been executed, 
or performed in a substantial part, the money paid cannot, in general, be recovered 
{Lowry v. Bourdieu, 2 Doug. 468 ; Andree v. Fletcher, 3 T. R. 266 ; Ihistlewood v. 
Cracroft, 1 M. k S. 500 ; Wilson v. Bay, 10 A. k E. 82 ; J/owson v. Hancock, 8 T. R. 
575 ; Fearley v. Thompson, supra ; Strachan v. Universal Stock Exchange, supra ; and 
see Hermann v. Charlesuorth, supra). In some cases, however, money paid in execution 
of, or as the consideration for, un illegal agreement, or for an illegal purpose, may be 
recovered back, though the agreement or purpose hits been executed, where the party 
paying is not in pari delicto with the party receiving, but is in such a position as to 
have been subject, or liable, to oppression, or imposition, at the hands of the other party 
to the transaction {Smith v. Bromley, 2 Doug. 696, n ; llarse v. Pearl Life Assurance 
Co., [1904] 1 K. B. 558, 563, 564 ; 73 L. J. K. B. 373 ; Kearley v. Thomson, supra) ; 
ns, money paid to compromise a penal action in defiance of the statute {Williams v. 
Jledley, 8 East, 378 ; Unwin v. Lcaper, 1 M. & G. 747) ; money paid by a debtor com
pounding with his creditors to a creditor in excess of the composition to obtain his 
consent to the composition {Atkinson v. Benby, 6 H. & N. 778 ; 7 H. k N. 934 ; 30 
L. J. Ex. 311 ; 31 L. J. Ex. 862 ; Smith v. Cuff, 6 M. k S. 160).
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The Mvt atj11 ins t a Uont Coller for anil Eolith Ayenl.

The plaintiflTi claim is for money received by the defendant for the
une of the plain tiff.

Particulars :—
19—, 1st January. £ *• "•

To amount of rents of No. 5, Smith Street, collected
by the defendant ........................................................ 72 10 0

To deposit on intended sale of Eva Villa ................... 100 0 0

Amount due...............................  £172 10 0
(See If. S. <\t 1883, Apfh Seri. /I'., Ko. 2.)

The like, where the Money ha» been paid by Mistake (o).
The plaintiff’s claim is for money received by the defendant for the 

use of the plaintiff.

Although the plaintiff cannot enforce an illegal or void contract, yet if money has 
liven paid to his agent on his behalf in execution of such contract he may recover it 
(Truant v. Elliott, 1 B. k V. 3 ; Fanner v. Bussell, 1 B. & 1*. 296 : Nicholson v. (looch, 
5 E. k B. 999 ; 25 L. J. Q. B. 137 ; John son v. hinsley, 12 C. B. 468; Sharp v. Taylor, 
2 Phill. 801). See further “ fiaminy,” post, p. 067.

Money paid under a compromise of a bona fide, though possibly mistaken, claim 
cannot be recovered back (AtIre v. Backhouse, 3 M. k W. (533 ; ('allisher v. Bischojfs- 
hehn, L. It. 5 Q. B. 449 ; 39 L. J. Q. B. 181 ; and see Ex p. Banner, 17 Ch. D. 480 ; 
51 L. J. Ch. 300). Where the defendant has received the plaintiff’s money from a 
third party, bond fide, and under a binding contract, he is not, in general, accountable 
to the plaintiff (Gallond v. Lloyd, 0 M. k W. 26 ; Foster v. Green, 7 H. k N. 881 ; 31 
L. J. Ex. 159; At 1er v. Backhouse, supra").

An agent receiving money rightfully on behalf of his principal is accountable to his 
principal, and is not, after payment over of the money to his principal without notice 
of any claim, subject to claims of third parties with regard to such money (Fond v. 
rnderwood, 2 Ld. llaym. 1210 ; Bamford v. Shaft letcorth, 11 A. & E. 926 ; Holland v. 
JMf, I B. A: S. 1 t ; II !.. .1. V. B. H7 : flUwf v. (Iront. Ift O. B. ». S. M4 ; 
Stephens v. Badcock, 3 B. & Ad. 354 ; Owen v. Crook, [1895] 1 Q. B. 205, 274 ; 04 
L. J. Q. B. 288. See Ellis v. Goulton, [1893] 1 Q. B. 350 ; 02 L. J. Q. B. 232). But where 
the payment is void ah initio, so that the money never was received for his principal, it 
may be recovered from the agent before he has paid it to his principal, or settled with 
him for it ; as, for example, if the payment has been made by mistake (Buller v. Harri
son, 2 Cowp. 505 ; Cox v. Prentice, 3 M. k S. 344 ; Aeicall v. Tomlinson, L. R. 6 C. V. 
405), A principal cannot charge a sub-agent upon a merely unauthorised delegation of 
agency, there being neither primarily, nor by ratification, any privity of contract between 
them (Stephens v. Badcock, 3 B. k Ad. 354 ; Prince v. Oriental Bank Corp., 3 App. 
Cas. 325, 334 ; New Zealand Land Co. v. Watson, 7 Q. B. D. 374 ; 50 L. J. Q. B. 433).

(o) Money paid by reason of ignorance or mistake of fact, or by reason of an 
excusable forgetfulness of fact, may be recovered back (Bi:e v. Dickason, 1 T. It. 285 ; 
Milne» v. Duncan, 0 B. k C. 071 ; Kelly v. Solari, 9 M. k W. 54 ; Mills v. Alderbury 
Union, 3 Ex. 590 ; Aiken v. Short, 1 H. k N. 210 ; 25 L. J. Ex. 321 ; Durrani v. The 
Ecclesiastical Commissioners, G Q. B. D. 234 ; 50 L. J. Ex. 30) ; as where a tenant under 
a landlord who held pur autre vie paid rent in ignorance that the life had dropped

8 2
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Particulars :—
11)04, December 20th.

Amount paid by the plaintiff* to the defendant by a mistake 
of fact, viz. :—[state what the mistake wvw] .................. £ —

{limber v. Jlmint, 1 (J. I). N. S. 121 ; 20 L. J. 0. P. 41) ; where an excess of price was 
paid for a bar of silver sold by weight, upon an erroneous calculation of the weight 
{(\rx v. Prentice, 3 M. & S. 344) ; where a like excess was paid upon a wrong calcula
tion of price {Xeicall v. Tomlinson, L. It. 0 C. P. 405) ; and where one partner purchased 
another's share in the partnership, for a price dependent upon the amount of the profits, 
and paid the other more than lie was entitled to under a mistake in the calculation of 
them {Townsend v. ('rowdy, 8 C. B. N. S. 477 ; 21) L. J. C. P. 300). A sheriff who 
seized goods in execution and paid over the proceeds to the judgment creditor in 
ignorance of the fact of a previous act of bankruptcy of the judgment debtor, and who 
was subsequently compelled to pay the amount to the assignees of the bankrupt, was 
held entitled to recover the proceeds paid to the judgment creditor {Stondish v. Pass, 
3 Ex. 527). Money paid under compulsion of law cannot in general be recovered 
back, although the compulsion was submitted to under a mistake as to a fact. (See 
ante, p. 2.17.)

Where money is paid under a supposed obligation to pay it, and in forgetfulness of a 
fact which put an end to the obligation, it may be recovered back, as when an insur
ance office paid the amount of a life policy in forgetfulness of a default which had 
previously caused the policy to lapse {Kelly v. Solari, 1) M. & W. 54) ; but if the money 
is paid intentionally, without reference to the truth or falsehood of the fact, the 
plaintiff meaning to waive all inquiry into it, it is a voluntary payment, and cannot be 
recovered {per l’arke, B., in Kelly v. Solari, supra"). The right to recover money paid 
under a mistake of fact must in general have reference to a belief in the existence of a 
fact which, if true, would have given the person receiving the money a right against 
the person paying it. (Sec jrer Bramwcll, B., in Aiken v. Short, 1 II. Sc N. 210 ; 25 
L. J. Ex. 821.)

A banker who pays to a third party the amount of the cheque of his customer, in the 
mistaken belief that such customer has assets in the bank sufficient to meet such cheque, 
cannot recover the money so paid from such third party {Chambers v. Miller, ante, 
p. 07). An acceptor of a bill of exchange who pays the amount to a holder who 
derives title through a forged indorsement, cannot afterwards, on discovering the 
forgery, recover back the amount from the holder, if the holder received payment in 
good faith, and if such an interval of time has elapsed that the position of the holder 
may have changed by reason of it having become too late to give notice of dishonour 
to other parties to the bill {London and Hirer Plate Hank v. Hank of Lirerpmd, [18%] 
1 Q. B. 7 ; 05 L. J. (). B. 80, as explained in Imperial Hank of Canada v. Hank of 
Hamilton, [1303] A. C. 41), 58; 72 L. J. P. C. 1). A voluntary gift made under a 
mistake cannot usually be recovered back {Aiken v. Short, supra ; Wilson v. Thornbury, 
L. It. 10 Ch. 23V). Before commencing an action to recover money paid by mistake, 
if the defendant had no notice of the mistake, notice should in general be given him, 
and a demand of the money made {Freeman v. Jeffries, L. It. 4 Ex. 189 ; 38 L. J. Ex. 
110 ; Kelly v. Solari, supra).

Where money is paid voluntarily with a knowledge of the facts, it is not ground for 
recovering it back that it was paid under a mistake ns to or in ignorance of the law 
(llilbie y. Lumley, 2 East, 409 ; Sterens v. Lynch, 12 East, 38; Payers Ingham, 3 
Ch. 1). 351 ; Hlackburn Pudding Society v. Cardiff, Hrooks <$• Co., 29 Ch. I). 902, 910 : 
54 L. J. Cli. 1091 ; and see Ex p. James, L. It. 9 Ch. Ap. 009 ; 43 L. J. B. 107).
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The like, where the Money teas paid for a Consideration which has 
failed (p).

The plaintiff’s claim is for money payable by the defendant to the 
plaintiff for money received by the defendant for the use of the plaintiff*.

(//) Muncy paid by the plaintiff for a consideration that has failed may be recovered 
us money received (see Straton v. /Install, 2 T. 11. 366, 360, 370) ; as, money given for 
forged railway scrip (1 Vestropp v. Solomon, 8 C. 11. 315); for a forged bank note or 
worthless cheque (Turner v. Stone, 1 D. k L. 122 ; Woodland v. Fear, 7 E. k B. 51V ; 
26 L. J. Q. B. 202) ; for a forged bill or bank-note (Jones v. Il y dr, 5 Taunt. 488 ; Gurney 
v. Womersley, 4 E. k II. 133 ; its to money paid in discharge of a forged bill, see Wilkin- 
ton v. Johnston, 3 B. k C. 428) ; money given for a bill of exchange that has been 
avoided by a material alteration (Burchfield v. Moore, 3 E. k 11. 683 ; Leeds Bank v. 
Walker, 11 Q. B. D. 84 ; :»2 L. J. <j. B. 690) ; money given for bonds sold as valid 
bonds, but which proved defective and worthless (Youny v. Cole, 3 Bing. N. C. 724) ; 
money paid as deposit on a contract of sale which has been rescinded otherwise than 
for default of the purchaser (Blackburn v. Smith, 2 Ex. 783 ; Ashworth v. Mounsey, 9 
Ex. 175 ; Simmons v. Ifeeeltine, 5 C. B. N. 8. 564 ; 28 L. J. C. V. 129) ; or which the 
vendor could not complete (Qoshell v. Archer, 2 A. & E. 500) ; or which has been 
defeated by a condition not fulfilled (see as to deposits, post, p. 283) money paid as 
deposit on scrip for shares in a railway scheme which turned out abortive (Moore v. 
Garwood, 4 Ex. 681 ; Watson v. Earl Char le mont, 12 Q. B. 856 ; Ward v. Londesborouyh, 
12 C. B. 252 ; Mowatt v. Londesborouyh, 4 E. & B. 1 ; Waist a b v. S/tott iswoode, 15 M.fc 
W. 501) ; or deposits on shares in an abortive cost-book mine (Johnson v. Goslett, 2.> 
L. J. C. P. 274 ; 3 C. B. N. S. 569 ; 27 L. J. C. P. 122) : the price of an annuity, the 
securities for which have been set aside (Huggins v. Coates, 5 Q. 11. 432) ; or of an 
annuity which had ceased to exist before the sale (Strickland v. Turner, 7 Ex. 208) ; 
the conduct money paid with a subpœna to a witness whose attendance was counter
manded, and who incurred no expense (Martin v. Andrews, 7 E. & B. 1 ; 26 L. J. Q. B. 
39) ; money paid for a purpose which afterwards became impossible (see Brown v. 
Overbury, 25 L. J. Ex. 169 ; 11 Ex. 715). See further “ Insurance,” ante, p. 204.

The plaintiff canuot recover as upon a failure of consideration where he has obtained 
that which he bargained for, although it turns out be not genuine, but valueless 
(Begbie v. Phosphate, Ac. Co., 1 Q. B. 1). 679 ; 44 L. J. (j. B. 233 ; Lambert v. Heath, 
15 M. A: VV. 486 ; Clare v. Lamb, L. It. 10 C. P. 334 ; 44 L. J. 0. P. 177) ; as money 
paid for the use of a patent, which is, after being used for some years, discovered to be 
invalid (Taylor v. Hare, 1 B. k B. N. It. 260 ; and see Lawes v. Purser, 6 E. & B. 930 ; 
26 L. .1. Q. It. 25) ; or where the consideration fails partly through his own default 
(Straton v. Rastall, 2 T. It. 366 ; Stray v. Bussell, 1 E. k E. 888, 916 ; 28 L. J. Q. B. 
279 ; 29 lb. 115) ; as where the plaintiff purchased shares in a bank, but did not get 
the transfers of them registered, and the bank afterwards failed (lb.'). So where the 
plaintiff paid money to the defendant under a contraet which he could not enforce by 
reason of the Statute of Frauds, it was held that he could not, merely on that account, 
recover it back (Sweet v. Lee, 3 M. k G. 452 ; Thomas v. Brown, 1 Q. B. D. 714 ; 45 
L. J. (j. 11.811 ; but see Gosbell v. Archer, 2 A. k E. 500).

The failure of consideration must be complete in order to entitle the plaintiff to 
recover the money paid for it (Hunt v. Silk, 5 East, 449 ; Blackburn v. Smith, 2 Ex. 
783; Anglo-Egyptian Xue. Co. v. Rennie, L. It. 10 V. P. 271 ; 44 L. J. C. P. 130 ; 
Xicholson v. Ricketts, 29 L. J. Q. B. 55 ; 6 Jur. N. S. 422) ; so, where a premium was 
paid for an apprenticeship of six years and the master died at the end of the first year, 
and an action was brought to recover the premium, it was held that there was only a 
partial failure, ami that such action was not maintainable (Whincup v. Hughes, L. It. 
6 ('. P. 78 : 40 L. J. 0. P. 104 ; and see Ferns v. Carr, 28 C. D. 409 ; 54 L. J. Ch. 479). 
But where the consideration is severable, complete failure of part may form a ground
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Particulars :—
19—, November 13th.

To amount paid by the plaintiff to the defendant for 
wheat to be delivered during the month following to 
the plaintiff’s order pursuant to contract in writing, 
dated, &c., none of which wheat was in fact delivered... £-----

The like, against a Wrongdoer waiving the 'Tori ami claiming the Proceed 
ax Mono g received for the use of the Plaintiff (q).

The plaintiffs claim is for money payable by the defendant to the 
plaintiff for money received by the defendant for the use of the plaintiff. 

Particulars :—
19—, ----- ------- , Proceeds of sale by defendant of

plaintiffs horse ....................................£------

for recovering a proportionate part of the money paid (sec A*tle v. Wright, 23 Beav. 77 ; 
25 L. J. Ch. 8(14) ; as where a quantity of goods was ordered at a certain rate of 
payment, and only a portion was delivered {Demux v. Co Holly, 8 C. B. 640).

Freight paid in advance is not in general recoverable, although the goods are lost on 
the voyage (Allixon v. Bristol Mac. In*. Co., 1 App. Cas. 20V, 225).

As to actions to recover payments made by infants under void contracts, see 
“ Infancy," jioxt, p. 687.

(y) Where the plaintiff's goods have been wrongfully obtained by the defendant 
and converted into money, the plaintiff may waive the wrong and follow the proceeds 
as money received for his use (hi mine v. Darrell, 2 Ld. Raym. 1216 ; Ought on v. 
Scj>/iing*, 1 B. k Ad. 211 ; Xeate v. I/o riling, 6 Ex. 34 V ; Marxh v. Keating, 1 Bing. 
N. C. 215 ; Dodger* v. Mate, 15 M. \ W. 448 : Deid v. Dighy <$• Co., [1894] 2 Q. B. 40 ; 
63 L. J. Q. B. 451). So, where the plaintiff's stock was sold by a member of the 
defendant's firm under a forged power of attorney and the price paid to the firm, the 
amount of the price was thus recovered (Mar*h v. Keating, supra) ; so, if the defendant 
wrongfully, having no title thereto, has converted to his own use a cheque, bill, or 
other security of the plaintiff, the proceeds of such conversion are in like manner 
recoverable (Doicn v. Hailing. 4 B. k ('. 330 ; Symond* v. Atkinson, 1 H. k N. 146 ; 25 
L. J. Ex. 313 ; Dohhett v. Pinkett, 1 Ex. 1). 368 ; 45 L. J. Ex. 655). Ho where coal 
has been wrongfully got by an adjoining owner, the true owner may recover the 
proceeds (Powell v. Dee*, 7 A. A: E. 426 ; Jegon v. Vivian, L. 11. 6 Ch. 742 ; 40 
L. J. Ch. 88V).

In eases where the plaintiff waives the wrong in order to claim his money or the 
proceeds of his goods which have been wrongfully obtained, he thereby precludes 
himself from claiming damages for the wrong done. Thus, he cannot recover the 
proceeds of goods wrongfully sold by the defendant as a debt, and also recover damages 
in respect of the injurious nature of the net (Brewer v. Sjnirrow, 7 B. k C. 310 j and 
see 1 alp y v. Sanders, 5 C. B. 886 ; Smith v. Baker, L. It. 8 C. 1\ 350 ; 42 L. J. C. P. 
155; /ter Bovill, C.J. : and see Dice v. Deed, [ 1V00] 1 Q. B. 54, 65, 67 ; OV L. J. Q. B. 
33). Nor can he waive the wrong in part only ; so that, having accepted from the 
defendant part of the price of goods which had Urn wrongfully sold by the latter, he 
is bound to treat the balance also as a debt (hythgoe v. Vernon, 5 11. k N. 180 ; 2V 
L. J. Ex. 164.
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Claim for Wrongful Conversion of Cheques and Hills belonging lo the 
Plaintiff, with un alternative Claim for the Proceeds thereof.

1. The plaintiff has suffered damage by the defendant wrongfully 
depriving the plaintiff of divers cheques and bills of exchange, the property 
of the plaintiff, particulars whereof [are as follows : staling same'].

2. Alternatively, the plaintiff'claims against the defendant £----- payable
to him by the defendant for money received by the defendant for the use 
of the plaintiff.

Particulars :—
The money received was £------, the proceeds of the cheques and bills

aliove mentioned, which were cashed and converted into money by the 
defendant. The items are as follows [slating same].

For Money admitted lo have been received for the use of the Plaintiff (r).

The plaintiffs claim is for money received by the defendant for the use 
of the plaintiff.

Particulars :—
111—, January,----- .

The defendant received from A. B., of----- , £------, with directions from
him to pay it to the plaintiff, and [by letter dated------] the defendant
admitted to the plaintiff that he had received the said sum for the use of 
the plaintiff.

Amount due, £----- .

(r) Where money has been received by an agent from his principal, with instruc
tions to pay it over to the plaintiff, the agent is not accountable to the latter until he 
has acknowledged to him that he has accepted the charge, and holds the mouey for his 
use ( William v. Brerett, II East, 582 ; Yates v. Bell, 3 B. It Aid. tilS ; Billy v. Bays, 
.*» A. & E. 518 ; Briml v. Hampshire, 1 M. Sc W. 385 ; Baron v. Husband, I 11. Sc Ad. 
till ; -Voure v. Bushel!, 27 L. J. Ex. 3 ; Hill v. Boyds, L. B. 8 Eq. 290 ; 38 L. J. C’h. 
538). Where such acknowledgment is given conditionally, the action will not lie until 
after fulfilment of the condition (Mu l rid in v. Scott, 5 Ex. 601 ; Hudson v. Bilton, 6 
E. Sc 1). 565 ; 26 L. J. Q. II. 27).

If a trustee who has received trust money admits to the restai yue trust that lie holds 
the money as the money of the irstui que trust to be accounted for to the hitter as an 
ordinary debt, it may in general be recovered by the latter in the King's Bench Division 
as money received for his use. (Brown v. Hayicard, 2 A. Sc E. 666 ; ltoper v. Holland, 
3 A. Sc E. 99 ; Eduards v. Lon-mles, 1 E. It 11. 81,89 ; Pardoe v. Price, 16 M. it W. 451, 
158 ; Howard v. Brownhill, 23 L. J. Q. B. 23, per Erie, J.) In the absence of such 
acknowledgment and of any contract between the trustee and the restai que trust, the 
action would in general be one to enforce a trust, and proper to be commenced in the 
Chancery Division. (See Jud. Act, 1873, s. 31).

An executor or administrator is in the position of a trustee, and the legacies or dis
tributive shares payable out of the estate of the deceased cannot in general be -ecovered 
as debts (Decks v. Strutt, 5 T. B. 690 ; Jones v. Tanner, 7B.kC. 512). But after an 
executor or administrator has admitted to the legatee that he holds the money to his 
use as a debt, the legatee may recover it as a debt ( Topham v. Morerraft. 8 K. A It. 
972 ; and see Barlow v. Browne, 16 M. ,v W. 126). See ante, pp. 171,172.
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Ilg n Principal for Money received by hie Ayent ae a Uribe or Havel 
Commission : see “Agent," ante, p. 77.

Against an Agent employed to sell (Inods for not accounting for or paying 
over Moneys received by him : see “ Agent" ante, p. 74.

Against a Carrier for Overcharges : see “ Carriers,” ante, p. 147.

For the Return of a Premium pai l on a Policy of Marine Insurance, where 
the Risk never attached : see “ Insurance," ante, p. 204.

Mortgage.
Claim on the Covenant for Payment in a Mortgage heed (*).

The plaintiff’s claim is for principal and interest due under the defendant's
covenant in a mortgage deed, dated the------------- , 10—.

Particulars :—
Si

19—,------------ . Principal due....................................
Interest from------------- , 10—, to date of writ

Amount due ...............................  £
(See R. S. 1883, App. C., Sat. IV., No. 8.)

(V) If the moil gage deed does not contain any express or implied covenant for pay
ment of I he debt, such debt may be recovered as a simple contract debt for money 
lent ( ) (tirs v. Astirit, 4 Q. B. 1(!2 : Mathnr v. Jtlarhinore, 1 H. ât N. 761: 20 L» J. Kx. 
150 ; see “ Money Lent,” ante, p. 258). So also where a bill of sale containing a covenant 
for payment is void under the Hills of Sale Act, 1882, an action may nevertheless lie 
for money lent {Danes v. Meet, 17 Q. B. D. 408).

As a rule a mortgagee may pursue all his remedies concurrently, but if he commence 
an action in the Chancery Division for an account, a second action in the King’s 
Bench Division for payment of the piincipal and interest will be stayed as improper 
( William* v. Hunt, [1905] 1 K. B. 512 ; 74 L. J. K. B. 364).

A power to sell ujKm default is implied in a mortgage deed, whether of land or 
chattels, unless a contrary intention appears in the deed. (Sec the Conveyancing Act, 
1881 (44 A: 45 Viet. c. 41), ss. 2, 19 : and see ns to the exercise of the statutory power of 
sale, s. 20.) The form of bill of sale given by the Bills of Sale Act, 1882, excludes this 
implied |*owcr of sale {('alrert v. Thomas, IV Q. B. 1). 204 ; 56 L. J. Q. B. 470). As to 
the powers of sale in general of pledgees and mortgagees of chattels, see In re Morritt, 
18 Q. B. D. 222 ; Dererye* v. Sandeman, [1901] 1 Ch. 70; [1902] 1 Ch. 679 ; 71 L. J. 
Ch. 828.

As to implied covenants for payment, see the Conveyancing Act, 1881, s. 26, and 
“ Money Lent.'' ante. p. 253.

Actions for foreclosure or redemption are assigned to the Chancery Division
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For Interest title iwtler a Commit/ in tt Mortgage Deni, where the Plaintiff 
lines nol elaiin Repagmenl of the Principal Sum due.

The i>liiiittilFs claim is for interest due under n covenant in a mortgage
deed, dated the--------------, 19—, whereby the defendant covenanted that,
if he did not repay to the plaintiff the principal sum of £------ , with
interest thereon at------ per cent, per annum, on the--------------- , 19—, he
would thereafter, so long as the said principal sum should remain unpaid,
pay to the plaintiff, by equal half-yearly payments, on the--------------, and
the------------- , in every year, interest on the said principal sum at the rate
of------per cent, per annum.

Particulars :— £ *• d.
19—.------------- . One half-year's interest ..........................

--------------. Ditto............................................................
Amount due .....................£

A like Form hj the Transferee of a Mortgage : see Salchwell v. Clarke, 
8 Times Rep. 692.

See C’luinis for Recover g of Possession, jiosl, pp. 409, 471.

Partners (I).

(Judicature Act, 1873, s. 34 ; sec also Oid. LV., it. 5a, 5b).
As to the cases in which a mortgagor of land entitled to possession or to the receipt 

of the rents and profits may bring actions in respect of it against third persons in his 
own name, without joining the mortgagee, see the Jud. Act, 1873, s. 25(5); Fair- 
clou y h v. Marshall, 4 Ex. D. 37; 48 L. J. Ex. 14(1 ; Van Grider Co. v. Store rhy, 
Society, 44 Ch. D. 347, 300, 303; Matthews v. Usher, [10UU] 2 Q. 11. 535 ; GO L. J. 
Q. B. 850.

On the death of a sole mortgagee in fee, the estate devolves on his personal repre
sentatives, who arc the persons to sue on covenants running with the land. (See the 
Conveyancing Act, 1881, s. 30.) A mortgage of a debt or chose in action may amount 
to an “ absolute assignment ” within s. 25 (0) of the Judicature Act, 1873. (See ante,
p. 80.)

(0 The general law’ with regard to partnership has been codified by the Partner
ship Act, 1800 (53 <k 54 Viet. c. 30). Partnership is by s. 1 defined as “ the relation 
which subsists between persons carrying on a business in common with a view of 
profit.” The receipt by a person of a share of the profits of a business is primd facie, 
hut not conclusive, evidence that such person is a partner in the business (s. 2 (3) ; 
ami see s. 2 also for rules by which to determine whether a partnership exists or not).

By s. 5, “ Every partner is an agent of the firm and his other partners for the purpose 
of the business of the partnership ; and the acts of every partner who docs any act 
for carrying on in the usual way business of the kind carried on by the firm of which 
he is a member bind the firm and his partners, unless the partner so acting has in fact 
no authority to act for the firm in the particular matter, and the person with whom he 
is dealing either knows that he has no authority, or does not know or believe him to be 
a partner.”

Where the contract is made in a partnership name, and there are partners who
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did not appear in the transaction and were unknown to the other contracting party, 
the secret partners are in the position of undisclosed principals, and, although they 
may join in suing upon the contract, the other party cannot be compelled to sue 
them. He may join them with the ostensible partners as defendants, if he chooses, or he 
may sue the ostensible partners only, and in the latter case no objection can be taken on 
the ground of the non-joinder of the secret partners (De Mautort v. Saunders, 1 B. k Ad. 
398 ; Kendall v. Hamilton, 4 App. Cas. 504, ôl 4 ; 48 L. J. C. P. 705, and see further infra').

By s. 7, ‘‘Where one partner pledges the credit of the firm for a purpose apparently 
not connected with the firm’s ordinary course of business, the firm is not bound, 
unless he is in fact specially authorised by the other partners ; but this section does 
not affect any personal liability incurred by an individual partner.”

By s. 9, “ Every partner in a firm is liable jointly with the other partners, and in 
Scotland severally also, for all debts and obligations of the firm incurred while he is a 
partner.”

Where the debt or obligation is joint only, a judgment recovered against one of the 
firm is, even without satisfaction, a bar to a further action against the other members 
of the firm {King v. Hoare, 18 M. k W. 494 : Kendall v. Hamilton, 4 App. Cas. 514 ; 
48 L. J. H. L. 70.‘> ; Hammond v. Schofield, [1891] 1 Q. B. 453 ; (it) L. J. Q. B. 539 ; 
“ Judgment llecorered,” post, p. 704).

As to the equitable remedy of a creditor against the estate of a deceased partner, see 
Peckett v. Pamsdale, 31 Ch. D. 177 ; 55 L. J. Ch. 241.

A person who has held himself out or allowed himself to be represented as a partner, 
but who is not in fact a partner, may be held liable as though lie were a partner by 
persons who have thereby been led to give credit to the firm. (Secs. 14 ; In re Fraser, 
[1892] 2 Q. B. 6.33, 637.)

By s. 17, “(1.) A person who is admitted as a partner into an existing firm docs 
not thereby become liable to the creditors of the firm for anything done before he 
became a partner.

“(2.) A partner who retires from a firm docs not thereby cease to be liable for 
partnership debts or obligations incurred before the retirement.’*

An action for goods sold and delivered will not lie against the executor of a deceased 
partner fur the price of goods, ordered for the firm in the testator’s lifetime, but 
delivered after his death ( Bayel v. [1908] 2 K. B. 212 ; 72 L. K. .1. B. 485).
A contract with a partnership respecting matters connected with the business of the 
firm is, in general, intended to be applicable to, and is made with reference to, the 
existing partnership and business, and where the personal qualifications of the 
individuals composing the firm are material, it is terminated by a dissolution or change 
of the partnership, unless the contrary is expressed or appears by clear implication 
(Lord Ar liny ton v. Meyricke, 2 Saund. 414, n. (s) ; Phillips v. Alhambra Palace (b., 
[1901] 1 Q. B. 59, 64 ; 70 L. J. Q. B. 26 ; and see Peace v. Caldcr, [1895] 2 Q. B. 
253 ; 65 L. J. Q. B. 582). In the ease of a troupe of music hall performers engaged 
by a firm carrying on business as music hall proprietors it was held that the death of 
one of the firm did not put an end to the engagement (Phillips v. Alhambra Palace 
(b., supra). Whilst where two partners engaged a person as their agent for a period 
of four ami a half years, and one of them died during that period, it was held that the 
engagement was thereby terminated (Tasker v. Shepherd, 6 H. 4c N. 575). Sec further 
as to when contracts are terminated by death, ante pp. 83. 171.

Where a contract is made with one partner in his own name only, without mention 
of his firm, on account of the partnership business, the other partners may join with 
him in suing on it (Skinner v. Stocks, 4 lb k Aid. 437 ; (iurrett v. Handley, 4 B. k C. 
664 ; Cathay v. Fennell, 1U B. k C. 671; llobson v. Drummond, 2 B. k Ad. 3U3; 
Alexander v. Parker, 2 C. 4: J. 133), or he may sue on it alone, upon the same principle 
that where an agent contracts for an undisclosed principal either the former or the 
latter may sue upon it (Sims v. Pond. 5 B. & Ad. 389, 393). The right of an undisclosed 
partner to the benefit of the contract is, like that of an undisclosed principal, subject 
to the equities and defences which the defendant may have against the partner who
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Claim hi/ one Finn against another in the Finn's Name («).

Between—Brown, Smith, & Co......................... Plaintiffs,
and

Johnson anil Taylor ....................... Defendants.
Statement of Claim.

[J'roceeil in the unlinary form, describing the /sillies as “ the plaintiffs” 
and “ the defendants ” res/ieetirely throughout.']

actually contracted (Ifobson v. Drummond, 2 11. A Ad. 303 ; George v. Clagett, 7 
T. R. 359).

Where a contract is made by one partner in his own name, on account of the partner
ship business, and the other partners arc not disclosed, he may be sued alone upon it, 
or the other partners may be sued with him as co-defendants at the option of the 
person with whom the contract is made (Beckham v. Drake, 9 M. 5: W. 70 ; 11 M.& 
W. 315 ; Kendall v. Hamilton, 4 App. Cas. 504, 514 ; 48 L. J. C. P. 705). llut when 
he has sued and obtained judgment against the partner who made the contract, lie 
cannot afterwards sue the non-disclosed partners (Kendall v. Hamilton, supra ; Scarf 
v.,Jardine, 7 App. Cas. 345; 51 L. J. Q. 11. 012 ; and see post, p. 704).

Previously to the Judicature Acts one partner could not sue another at law upon any 
matter involving the partnership accounts (Lindley on Partnership, 7th ed., p. 597). 
Hut partners could sue each other at common law in respect of matters independent of 
the partnership, or on express covenants or agreements ( lb. ; and see Brown v. Taps- 
cott, ti M. A W. 119 ; Blech v. Ball era», 29 L. J. Q. It. 201). So, if one partner 
advanced for the other a sura of money as the other’s share of the partnership capital, 
lie could recover it by a common law action ( Yenning v. Leckie, 13 East, 7 ; French v. 
Stgring, 2 C. H. N. S. 357 ; 20 L. J. C. P. 181). Ho also one partner could sue another 
for his share of the produce of the partnership transaction, after a final account stated 
and a balance acknowledged to be due (Foster v. Allan son, 2 T. R. 479 ; Jackson v. 
Stophcrd, 4 Tyr. 330 ; Borill v. Hammond, 0 H. A C. 149 ; Coffee v. Brian, 3 lling. 54 ; 
Wray v. Milestone, 5 M. A W. 21 ; Henley v. Soper, 8 H. A C. 10, 20.) In cases such 
as those above, where the taking of a partnership account is not involved, partners 
may now sue each other in the King’s Hench Division ; but actions in which the taking 
of partnership accounts is involved are, by s. 34 of the Judicature Act, 1873, assigned 
to the Chancery Division, and, if brought in the King’s Hench Division, are subject to 
the power of transfer under Ord. XL1X.

A firm is now, it would seem, at liberty to maintain, in a proper case, an action for 
debt against one of its members in the King’s Hench Division, and rice versa (sec Ord. 
hVlll., r. 10), though formerly no action could be brought at common law upon a 
contract made by one or more of the members of a partnership firm with the firm, or 
by the firm with one or more of its members (Ma in tea ring v. Karman, 2 H. A P. 120 ; 
Be Tastet v. Shall', 1 H. A Aid. 004, 0(19 ; Richardson v. Bank of England, 4 My. A Cr. 
li*5, 171) ; an 1, where two firms had a member who was common to both, a contract 
made between the two firms could not be sued on by the partners of either firm in an 
action at law (Bosanijuet v. 1 Yray, 0 Taunt. 597 ; Main waring v. \ewman,supra). In 
the former Courts of Equity effect could usually l»c given to such contracts (Pic re y v. 
Fynney, L, R. 12 Eq. 09 ; Taylor v. .1/. By. Co. 8 H. L. C. 751), ami consequently, 
effect will now, subject to what has been said above as to the power of transfer, be 
given to them in the King’s Hench Division. (See dud. Act, 1873, ss. 10, 24 ; and 
s. 40 of the Partnership Act, 1890.)

The executors of a deceased partner carrying on the business for the benefit of the 
«•slate are liable as partners for debts incurred by them in carrying on the business, 
and are partners in such business (11 ightman v. Toicnroc, 1 M. A S. 412 ; and see the 
cases cited, ante, p. 171).

I") lly Ord. XLVIHa.. r. 1, “Any two or more persons claiming or being liable as
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By a Surviving Partner for the Price of Goods sold and delivered by himself 
and his dec eased Partner, where the ltd ter died before Writ issued (x).

Between A, B......................................................Plaintiff,
and

C. 1). Defendant.

State nent uf Claim.
The plaintiffs claim is for money payable by the defendant to the 

plaintiff for the price of goods sold and delivered by the plaintiff and 
h\ f’., since deceased [then trading together in co-partnership under the 
style or firm of “----- ”] to the defendant.

Particulars :—[See “ Sale of Goods f post, p. 27B.]

The like, where the deceased Partner died after the Issue of a Writ of 
Summons in the Xames of both Partners : see Form of Claim by a 
surviving Plaintiff, ante, p. 60.

co-partners ami carrying on business within the jurisdiction may sue or be sued in the 
name of the respective firms, if any, of which such persons were co-partners at the time 
of the accruing of the cause of action” ; and by r. 11, “ Any person carrying on busi
ness within the jurisdiction in a name or style other than his own name may be sued in 
such name or style as if it were a firm name.” If a writ is issued under the first of 
these rules in the name of a firm as plaintiffs, the defendant may obtain by demand 
or summons a statement of the names of the persons constituting the firm (Ord. 
XLVUIa., rr. 1 and 2). Such statement when made will be treated as embodied in 
the statement of claim ami will be a necessary part of the cause of action, and if the 
plaintiff fail in establishing it the action will fail (Abrahams v. Dunlop Pneumatic Co., 
[VJ05] 1 K. B. 40, 51 ; 74 L. J. K. B. 14, 17).

A firm may be sued as such, although one of the partners is an infant, but the judg
ment and execution should be against the firm “other than the infant partner” 
{Utrell v. Peau champ, [1HV4] A. C. 007 ; 03 L. J. Q. B. 802).

A foreign subject resident abroad, though carrying on business within the jurisdic
tion in a name other than his own, is not within r. 11 above cited («V. Cfobain, Sfc. Co. 
v. 1 [overman's Ayeiicy, [1803] 2 Q. B. % ; 02 L. J. Q. B. 485).

By r. 5 “ Where persons are sued as partners in the name of their firm, they shall 
appear individually in their own names ; but all subsequent proceedings shall, never
theless, continue in the name of the firm.”

It would seem that a person who has obtained judgment against a firm in the firm 
name may, instead of availing himself of the remedy by execution, bring an action on 
the judgment against an individual member of the firm (Clark v. Cullen, 9 Q. B. 1>. 
855 ; 47 L. T. 307).

(u-) A sole surviving partner, even if he continues the partnership business under the 
name of the old firm, cannot properly sue in the name of the firm (Mason v. Moyrahje, 
8 Times Rep. 805).
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Against a sur firing Partner, the other having ilieil either before or after 
Writ imieil : see Statement of Claim against a nurturing Joint Con- 
traetor, ante, p. GO (//).

t 'taint against Partners constituting a new Firm for a Itebl due from the 
nhl Firm, where the Liability for such Debt has been transferred to the 
new Firm by Agreement between all Parties (z).

1. The plaintiff’s claim is against the defendants under the agreement 
hereinafter mentioned for the price of goods sold and delivered by him to

F. and the defendant O. It., who then carried on business together in 
partnership as------.

Particulars :—[See “Sale of Goods," post, p. 273.]
2. The said K. F. afterwards retired from the said partnership, and 

transferred his share and interest therein to the defendants for the purpose 
of their continuing the said business in partnership together, and therc- 
upon, by agreement between the plaintiff and the defendants and the said 
F.. the said E. F. was discharged from liability to the plaintiff for 
the said price, and the defendants undertook to pay the said price to 
the plaintiff.

Particulars of the agreement :—
The agreement was contained in letters dated, &c. [or, is to be 

implied from conduct and course of dealing ns follows -.-—stating the 
nature thereof].

Patents (a).

Claim for Payments agreed to be made, for a Li enee to use a Patent.

The plaintiff’s claim is for £ ------ payable by the defendant to the
plaintiff under an agreement in writing made between them and bearing 
date the-------------, 111— [or, as the case may be], for the licence and

(>/) This form is only appropriate where the writ was issued in the individual names 
of the partners. If the writ was issued against the firm, in the firm name, the action 
continues against the firm (Ellis v. Wadeso,n, [1899] 1 Q. It. 714 ; 68 L. .1. Q. R. 604).

(:) See “ Accord and Satisfaction,'' jiost, pp. 566, .">70 ; and see s. 17 (3) of the Part
nership Act, 1890.

(«) An action will lie to recover money agreed to be paid by the defendant for an 
assignment of, or a licence to use, a patent, where the consideration has been executed 
ami the defendant has had the benefit of the assignment or licence, although the 
assignment or licence was not under seal (t'hanter v. Deichurst, 12 >1. A W. 823 : 13 
I.. J. Ex. 198 ; Chanter v. Johnson, 14 M. A W. 408 ; 14 L. J. Ex. 289 ; haws v. 
Purser, 6 E. A B. 930; 26 L. J. Q. 11. 25). For forms of declarations under the 
former system for payments for licence to use a patented invention, sec Chanter v. 
l/o/ihins, 4 M. A W. 399 ; Chanter v. 1.rose, 4 M. A W. 293; 6 M. A W. 698 ; Chanter 
v. Den-hurst, 12 M. A XV. 823; Hall v. liai abridge, 5 Q. It. 233; Os-leg v. Holden, 8 
(’. It. X. S. 666 : 30 E. J, C. V. 68.
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l^rmission of the plaintiff by him thereby granted to the defendant to use 
a patent invention [staff what] whereof the plaintiff was owner, and for 
the defendant’s use of the said invention under the said licence and 
permission.

Particulars :—
1 [)—,--------------Amount payable for licence between these dates

to------------- . at------per------- as agreed................................... €-------

—►—

Pawnbrokers (h .

Penal Statutes (r).

Commencement ami Conclusion of a Claim by an Informer in a Qui 
Tam Action (c),

1. The plaintiff sues in this action as well for the King [or, for the poor 
of the parish of------ , in the county of------ ] as for himself.

On tin assignment of a patent, or on the grant of a licence to use a patent, there is 
no implied warranty that the patent is valid {//all v. Couder, 2 0. B. N. 8. 22; 20 
L. J. C. 1\ 138, 288 ; Smith v. Soft, 6 C. B. N. S. 771 ; 28 L. J. C. 1\ 325 ; Clark v. 
Adie, 3 Ch. I). 134 ; 2 App. Cas. 423 ; IVihon v. Union Oil Mills, It Patent Cases, 57, 
03). But the assignor can take no advantage of the invalidity of the patent as against 
the assignee ( Walton v. Jmrater, 8 C. B. N. S. 102, 180 ; 29 L. J. C. P. 275). Nor can 
the assignee, in general, dispute the validity of the patent as against the assignor. 
{//ills v. /Aiming, V Ex. 250 ; Smith v. Xealo, 2 C. B. N. 8. 07 ; 20 L. J. C. P. 143 ; 
Lawes v. Purser, G E. & B. 930 ; 20 L. J. Q. B. 25 ; Crosslnj v. Dixon, 10 H. L. C. 293 ; 
32 L. J. Ch. 617). So a licensee is estopped, during the continuance of the licence, 
from denying the validity of the patent {lb. ; and see Arman v. Lund, L. R. 18 
Eq. 330).

On the sale of a specified article under its patent or trade name there is no 
warranty that it shall answer the purpose for which it is ordered (Sale of Goods Act, 
1893, s. 14 (1), cited post, p. 322 ; Chanter v. //ophi ns, 4 M. k W. 399).

Although a mere licence not coupled with a grant is in general revocable, an 
exclusive licence for the use of a patent was held not to be revocable, where a lump 
sum had been paid down for it, and the deed showed an intention that it should not lie 
revocable (On got v. Thomson, [1894] 3 Ch. 388 ; 04 L. J. Ch. 32).

{!>) Under the Pawnbrokers Act, 1872 (35 & 30 Viet. c. 93), a pawnbroker may 
maintain an action for the balance of the loan after sale of the pledge for an amount 
less than the debt {Jones v. Marshall, 24 Q. B. 1). 209 ; 59 L. J. Q. B. 123). That Act 
docs not interfere with the rights of an owner of property which is pledged improperly 
and against his will (7he Singer Co. v. Clark, 5 Ex. I). 37 ; 49 L. J. Ex. 220 ; Zturroivs 
v. /tames, 82 L. T. N. S. 721). Delivery of the thing pledged is essential to all pledges, 
but this may be without a physical change of the possession, as for instance where the 
person agrees to hold and does hold the pledge on behalf of the pledgee. (See Martin v. 
Capper, 11 C. B. N. S. 730, 734 ; Qrigg v. Xational Guardian Ass. Co., [1891] 3 Ch. 
200, 211 ; 61 L. J. Ch. 11.)

(c) A claim for a penalty imposed by statute, although it is in the nature of a debt 
{Cuming v. Sibly, 4 Burr. 2489), cannot be specially indorsed on the writ of summons 
(Onl. III., r. 6 ; ante, p. 65).

The statement of claim in an action for such penalty must show how the defendant
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2 Ac. [Staff the fart* which constitute the cause of action for recorenj of 
the penalty.]

liecame liable to the penalty ; but, if it states the facts bringing the ease within the 
statute, there seems (notwithstanding the former decision in Fife v. Bousfield, 6 Q. It. 
100) to be no longer any need to insert an express averment that the defendant’s acts 
were against the form of the statute or contrary to the statute, though it is usually 
convenient to add some such averment.

hi actions for a penalty imposed by statute, where the action is given to the party 
grieved, the statement of claim must state as a fact or show that the plaintiff is a party 
grieved (Hollis v. Mo exit all, 2 H. k N. 755 ; 27 L. J. Ex. 235). The absence of the 
Attorney-General's consent, where such consent is necessary, is pleadable as a defence 
(sec lh.. and Lea v. Facet/, 19 Q. It. D. 3.12 ; 56 L. J. Q. B. 532) ; and would also be a 
ground for staying proceedings [Hollis v. Marshall, supra ; Booh fort v. Atherley, 1 
Ex. 1). 511 ; Fletcher v. Hudson, 5 Ex. 1). 287 ; 49 L. J. Ex. 793).

It is not in general necessary for the plaintiff in a qui tarn action to aver an authority 
to sue from the Crown or from the party entitled to the penalties (Hole v. (hit It on, 2 
E. k E. 695 ; 29L.J. M. C. 125,127). In qui lain actions the indorsement on the writ 
must show the capacity in which the plaintiff sues. (See Ord. III., r. 4, and Appendix A., 
Part III., Sect. VII.)

As to when a person is entitled to sue for a penalty as “a party aggrieved,” see 
llollis v. Marshall, and cases cited supra, and Robinson v. Carrey, 7 Q. B. D. 465 ; 50 
L.J. Q. B.661.

A corporation cannot sue for penalties as a common informer, unless expressly 
empowered by statute to do so (Guardians of St léonards v. Franklin, 3 C. P. D. 377 ; 
17 L. J. C. P. 727).

No action will lie against an executor for penalties incurred by his testator, under a 
penal statute, for what amounts to a |>ersonal tort (Story v. Sheard, [1892] 2 Q. B. 515).

As to when distinct penalties arc incurred by the repetition or continuance of pro
hibited acts, see Crepps v. Durden, 2 Cowp. 640 ; 1 Sin. L. C., 11th ed. 651 ; Milites v. 
Dole, L. It. 10 C. P. 591 ; 44 L. J. C. P. 836 ; Apothecaries' Ho. v. Jones, [1893] 1 
<). B. 89 ; Beaumont v. Huddersfield Corporation, 67 J. P. 57, C. A.

As to the limitation of penal actions, see “ Limitation, Statutes off post, p. 719.
Where a statute imposes a penalty for doing or omitting to do certain acts, it docs 

not necessarily follow, even where the penalty is not given to the party grieved, that 
an action will lie for special damage sustained by the plaintiff from the doing of the 
acts. Whether in such a case the doing or omitting of those acts does or does not give 
a right of action for damages to a party suffering damage from the breach, must depend 
upon the object and language of the particular statute (Atkinson v. Newcastle Water
works Co., 2 Ex. D. 441 ; 46 L. J. Ex. 775 ; Valla nee v. Fa Ike, 13 Q. B. D. 109 ; Cowley 
v. .Xeuunarket Local Board, [1892] A. C. 345, 352 ; Saunders v. Ilolborn District Board, 
[1895] 1 Q. B. 64 ; 64 L. J. Q. B. 101 ; Clegg v. Kirby Has (h., 1 Q. B. 522).
Boron r. Port si ad e U. D. C\, [1900] 1 Q. B. 588.

Where a statute creates a new light and contains special provisions for the mode of 
enforcing it, the particular remedy prescribed by the statute is generally exclusive, 
though the question in each case is one of the construction of the particular statute 
( Wolverhampton Waterworks Co. v. Hawkesford, 6 C. B. N. 8. 336, 356 ; 28 L. J. 0. P. 
212 ; L. B. A- 8. C. By. Ck v. Watson, 3 C. P. D. 429 ; 4 C. P. D. 118; 47 L. J. C. P. 634 ; 
48 L. J. C. P. 361 ; Westmoreland Slate Co. v. Feilden, [1891] 3 Ch. 15, 27 ; Pasmore v. 
(hwaldtwistle, [ 1898] A. C. 387, 394 ; 67 L. J. Q. B. 635 ; Johnston v. Consumers (Jus 
Co., [1898] A. V. 447, 454 ; 67 L. J. P. C. 331 ; and see 1 8m. L.C., 11th ed., p. 296).

Where a penalty is imposed by statute, and nothing is said as to who may recover it, 
and it is not created for the benefit of a party grieved, and the offence is not against an 
individual, such penalty belongs to the Crown, and the Crown alone can maintain an 
action for it (Bradlauyh v. Clarke, 8 App. Cas. 354 ; 52 L. J. Q. B. 505).

It may be useful for purposes of reference to mention the following instances of

9
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The plaintilT, ns well for the King [or, for tlic[>oorof the above-mentioned 
parish] ns for himself, claims £----- [the amttiil of the penally tun! for].

for a ( Uaim to recover Penalties for default in sn/qilging Com/iensalim 
Water under a loral Art, nee Meltham Spinning Co. v. lluilderslield, Nil 
!.. T. X. 8. 1C8 ; affirmed, lb, 408.

PENALTY : see “ Penal Statutes," supra, and“ Liquidated 
Damages," ante, p. 241.

Pl.EDOE : see “ Mortgage," ante, p. 2(i4 ; “ Pawnbroker*," 
ante, p. 270 ; and “ Conversion," post, p. 845.

Principal and Agent: see “ Agent," ante, p. 72.

Principal and Surety : see “ Guarantees,” ante, p. 17!*.

Promissory Notes : see “ Dills of Exchange, Ac.," ante, p. 120.

declarations under the old practice in action* for penalties :—Declaration for a penalty 
under the Commissioners Clauses Act, 1H47 (10 Ac 11 Viet. c. Hi), for acting as a com
missioner after having become disqualified :—Aieholmm v. Field, 7 H. At N. 810 ; 31 
L. J. Ex. 233. For acting as commissioner after being concerned in a contract with 
the commissioners ; J)ycr v. Rest, L. U. 1 Ex. 152 ; 35 L. J. Ex. 105. Against an 
officer of a County Court for acting as attorney fora party in a proceeding in the Court 
under 9 Ac 10 Viet. c. 95, s. 30 ; Ackroyd v. (till, 5 K. A: It. 808 ; Warden v. Stone, 7 lb. 
(103. Against a magistrate’s clerk for taking excessive fees under 20 Geo. 2, c. 14, s. 2 ; 
Hoir until v. lltyth, 7 E. Ac It. 20 ; Jjetcis v. Darin, L. H. 10 Ex. 80 ; 44 L. J. Ex. 80. 
For penalties for the unauthorised use of the name of a patent under 6 Ac 6 Will. 4, 
c. 83, s. 7 ; Myers v. linker, 3 H. A: N. 802 ; 28 L. J. Ex. 90. For |>cnalties for infring
ing the copyright in a dramatic performance under 3 Ac 4 Will. 4, c. 15 ; Fitzball v. 
JiriHike, 0 Q. It. 873 ; Shepherd v. Conquent, 17 C. It. 427 ; Chatterton v. (lare, L. R. 10 
C. V. 572 ; 2 C. V. D. 42 ; 3 App. Cas. 483.

For forms of statements of claim in actions for {tenuities under the K. S. C., 1875, see 
«S/. Leonard's, Shoreditch v. Franklin, 3 C. 1\ D. 377 ; 47 L. J. C. P. 727 ; Robinson v. 
Carrey, 0 Q. It. It. 21 : 50 L. J. Q. It. 9: (lark- v. It radia ay h, 7 Q. B. I). 38; 44 
L. T. 007.
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Kentchargk (</).

Sale of Hoods (r).

Claim for the Price of Goods Sold and Delivered (/).

Thu plaintiff’s claim is for the price of goods sold and delivered.

(il) As to actions for recovery of arrears of reutcharges, see Booth v. Smith, 14 
Q. D. D. 318 ; 54 L. J. Q. B. 119 ; In re Blackburn Building Society, 42 Ch. D. 343 ; 
Si'urle v. Cooke, 43 Cli. D. 519 ; 59 L. J. Ch. 259.

As to tithe rcutcharge, see the Tithe Act, 1891 (54 k 55 Viet. c. 8), and the previous 
Tithe Acts therein mentioned.

A tenant for years is not, except under special circumstances, liable in an action of 
debt for non-payment of a renteharge issuing out of the land of which lie is in 
occupation (//< rc Jlerbayc Bents, Greenwich, [1896] 2 Ch. 811).

(/■) Sales of goods are now regulated by the Sale of Goods Act, 1893 (56 & 57 Viet, 
v. 71), and, consequently, previous decisions are of no importance or effect where they 
conflict with the Act. but where the provisions of the Act are of doubtful import, or 
where the language has acquired a technical meaning, or where a particular matter has 
not been provided for by the Act, the cases decided prior to the Act are still of 
importance as authorities. (See Robinson v. Canadian Bacijie By. Co., [1892] A. C. 
at p. 4°.7, citing Bank of England v. Vagliuno, [1891] A. C. at p. 145 ; and s. 61 (2) 
of tiio Sale of Goods Act.)

By s. 62 “ unless the context or subject-matter otherwise requires," the term “ goods " 
includes “ all chattels personal other than things in action and money, and also includes 
emblements, industrial growing crops, and things attached to or forming part of the 
land which are agreed to be severed before sale or under the contract of sale.”

hi sales of goods, unless otherwise agreed, the delivery of the goods and the pay
ment of the price are concurrent acts, and each party should in such case at the proper 
time be ready ami willing to perform the act to be done on his part (see s. 28, cited 
past, p. 766), except in cases where there has been a waiver of it by the other party, or 
a refusal, or conduct amounting to a refusal, to perform the concurrent act to be done 
by him. (Sec post, pp. 277, 766; “ Conditions Precedentante, p. 167.)

It is unnecessary to insert in the statement of claim an averment of the fulfilment 
of the condition of readiness and willingness ; but if the plaintiff relics upon an 
express or implied waiver of it, he should insert an averment of such waiver. (See 
ante, p. 157.)

As to the unpaid seller’s right of lien or of stoppage in transitu, see ss. 38—47 ; 
“ Conversion,'' post, p. 825.

(/) No action will lie for the price of goods sold, unless the price is actually due and 
payable at the time of action brought. (Sec “ Sale of Goods,” jwst, p. 758 (*).) When 
the price is actually due and payable, the claim for it may be socially indorsed on the 
writ (Old. 111., r. 6 ; “ Sjteeial Indorsements,” ante, p. 65). Where goods arc ordered, 
on credit by a member of the committee of a club, or by one of the trustees of a 
charitable or other fund, to be used by the club, or for the purposes of the fund, he 
may lie personally liable unless lie makes it clear that credit is not to be given to him 
but that the assets of the club or fund alone arc to be looked to for payment. (See 
Steele v. Gourleg, 3 Times Hep. 772 ; Barnett v. Wood, 4 Times Rep. 278 ; Williams v. 
Hathaway, 6 Ch. D. 544.)

The first of the above forms is applicable where, upon a sale of goods, the property 
has passed and the goods have been delivered to the purchaser. The second form is

ILL. T
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Particulars :—
£ 8. ft.

55 10 0

715 0

10'J 15 0 
45 0 0

Balance due ........... £04 15 0

(Sr* It. X C.t 1883, Ap/>. C.t Serf. IV.% No. 1.)

applicable where, upon a sale of gfxxls, the property has paused to the purchaser, and 
the contract has been completed in all respects except delivery, and the delivery was 
not a part of the consideration for the price, or a condition precedent to its payment.

By the Sale of lioods Act, 18V3, s. 31, “ (I) Where goods are delivered to the buyer, 
which he has not previously examined, he is not deemed to have accepted them unless 
and until he has had a reasonable opportunity of examining them for the purpose of 
ascertaining whether they are in conformity with the contract ; (2) Unless otherwise 
agreed, when the seller tenders delivery of goods to the buyer, he is bound, on request, 
to afford the buyer a reasonable opportunity of examining the goods for the purpose of 
ascertaining whether they are in conformity with the contract."

By s. 35, “ The buyer is deemed to have accepted the goods when he intimates to 
the seller that ho has accepted them, or when the goods have been delivered to him, 
and he does any act in relation to them which is inconsistent with the ownership of 
the seller, or when after the lapse of a reasonable time, he retains the goods without 
intimating to the seller that he has rejected them."

The acceptance dealt with in the above sections is an acceptance as a performance 
of the contract, not the acceptance recognising the existence of a contract required 
to satisfy the provisions of s. 4, /><W, p. 004 (Abbott v. II'uhtchj, [ 18V5 ] 2 (J. B. V7 ; 04 
L. J. Q. B. 388).

By s. 30, •• Unless otherwise agreed, where goods are delivered to the buyer, and he 
refuses to accept them, having the right so to do, he is not bound to return them to the 
seller, but it is sufficient if he intimates to the seller that he refuses to accept them."

A buyer may, in general, reject goods in which property has not passed to him. if 
when tendered they arc found to l#e of wrong quantity, or, if sold by sample or descrip
tion, when they do not eorresjKtnd with the sample or description, but he is not so 
entitled in the absence of express stipulation to that effect for a breach of warranty 
(ss. 11, 13, 14, 15, 30, 53(1), «2(1)).

By s. 40(1), “ Where, under a contract of sale, the property in the goods has passed 
to the buyer, and the buyer wrongfully negleets or refuses to pay for the goods accord
ing to the terms of the contract, the seller may maintain an action against him for the 
price of the goods."

By s. Iti, “ Where there is a contract for the sale of unascertained goods no property 
in tiie goods is transferred to the buyer unless and until the goods are ascertained."

By s. 17, •• (I) Where there is a contract, for the sale of specific or ascertained good* 
the property in them is transferred to the buyer at such time as the parties to the 
contract intend it io be transient; I.

It)—, 1st February.—l’aid

lit—, 81st December—
Balance of account for butcher's meat [or, ns the 

raw may be, tkscribing llie yood*] to tins date, full 
particulars whereof am set out in the pass book
delivered to the defendant week by week ...........

19—, 1st January to 31st March—
Butcher's meat, full particulars whereof are set out in 

the said pass book...................................................
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For the Price of Good* Banjahwl mid Sold, but not Delivered.

The plaintiff’s claim is fur [money payable by the defendant to the 
plaintiff for] the price of goods bargained and sold.

Particulars :—
111—, November 13th.

50 tons steel rails bought by the defendant under 
contract in writing dated--------------, ID— [w, con
tained in letters dated, &c., </r, as the rase may be], at
£------per ton, to be paid for within one month, but
not to be removed from the plaintiff’s works before 
payment................................................................................. £------

For Damayes for nut accepting Goods contracted to be Sold (//).

1. The plaintiff has suffered damage by the defendant's breach of a 
contract in writing, dated, Ac. [*r, contained in letters dated, &c\, as the

Sue further ss. 17 (2), 18, for the rules for ascertaining the intention of the parties.
When goods are delivered to the buyer on approval or "on sale or return " or other 

similar terms, the property therein passes to the buyer :—
"(a) When he signifies his approval or acceptance to the seller or does any other net 

adopting the transaction :
(b) If he does not signify his approval or acceptance to the seller but retains the 

goods without giving notice of rejection, then, if a time has been fixed for the 
return of the goods, on the expiration of such time, and, if no time has been 
fixed, on the expiration of a reasonable time. What is a reasonable time is a 
question of fact” (s. 18,r. 4).

Hedging the goods is an "act adopting the transaction ” (Kirkhum v. Attcnlwroiujh, 
[18U7J 1 Q. IL 201 ; till L. J. Q. 11. 14V).

On a sale of unascertained goods the property, in general, passes when they are. by 
the express or implied assent of both parties, unconditional!y appropriated to the 
contract in a deliverable state (s. 18, r. f>).

lly s. 8, “ (l) The price in a contract of sale may be fixesl by the contract, or may 
lie left to be fixes 1 in manner thereby agreed, or may be determined by the course of 
dealing between the parties ; (2) Where the price is not determined in accordance 
with the foregoing provisions the buyer must pay a reasonable price. What is a 
reasonable price is a question of fact dependent on the circumstances of each 
particular case.”

lly s. V, “(1) Where there is an agreement to sell gwods on the terms that the price 
is to be fixed by the valuation of a third party, anti such third party cannot or does 
not make such valuation, the agreement is avoided ; provided that if the goods or any 
part thereof liave been delivered to and appropriated by the buyer, lie must pay a 
reasonable price therefor : (2) Where such third party is prevented from making the 
valuation by the fault of the seller or buyer, the party not in fault may maintain an 
action for damages against the party in fault.”

In contracts of sale "month” means /ic i in A facie calendar month (s. 10 (2)).
0/) lly s. 37 of the Sale of Goods Act, 1883, " When the seller is ready and willing to 

deliver the goods, and requests the buyer to take delivery, ami the buyer does not 
within a reasonable time after such request take delivery of the goods, he is liable to 
the seller for any loss occasioned by his neglect or refusal to take delivery, and also for

I 2
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rase may be], between tlic plaintiff and the defendant for the purchase and
acceptance by the defendant of----- tons of-------, to he delivered by the
plaintiff' to the defendant at------on or before the-------------- , 11)—, at
[the price of] £----- per ton, payable [on delivery, or, one calendar month
after delivery, or, as the rase way be].

2. The defendant did nut accept [or, refused on the------------- , 11)—,
by letter dated (or, verbally, or, as the rase may be), to accept] the 
said----- or any part thereof, or ]iay the plaintiff for the same.

Particulars of damage :—
Difference between the said contract price and the market 

price [or, if there is ao market, the value] of the goods
on the------of-------, 11)—, viz., £------per ton on-------
tons .................................................................................... £------.
[.!</(/ special ilamaye, if aay.~\

a reasonable charge for the care ami custody of the goods. Provided that nothing in 
this section shall affeet the rights of the seller where the neglect or refusal of the buyer 
to take delivery amounts to a repudiation of the contract.”

lty s. 6U, “ (I) Where the buyer wrongfully neglects or refuses to accept and pay for 
the gooils, the seller may maintain an action against him for damages for non-accept
ance ; (2) The measure of damages is the estimated loss directly and naturally resulting, 
in the ordinary course of events, from the buyer's breach of contract ; (8) Where 
there is an available market for the goods in question the measure of damages is prima 
facie to lx* ascertained by the difference between the contract price and the market or 
current price at the time or times when the goods ought to have been accepted, or, if 
no time was fixed for acceptance, then at the time of the refusal to accept."

Where there is an available market for the goods, and there is no evidence of any 
difference between the contract price and the market price, the damages are, in general, 
nominal only (Yulpy v. Oakley, 1(1 <). 11. VI1 ; 20 L. J. Q. It. 880). Where there is no 
such available market, the damages must be estimated in accordance with s. 50 (2), 
above cited : and in cases of this kind, it would seem that, if the goods are of such a 
nature as to lx useless to anyone but the purchaser, the whole price could be recovered. 
(See s. 50 (2).)

The purchaser cannot anticipate the claim for damages by giving previous notice of 
his intention not to accept the goods (Ilipley v. M'Clare, 4 Ex. 845 : Xenos v. J hunt be, 
,{e. lty. t\11 ('. II. X. S. 152 : 18 V. It. X. S. 825; 21 L J. C. V. 84, 284 ; Frost v. 
Kniyht, L. It. 7 Ex. Ill ; 41 !.. .1. Ex. 78 ; and see Jlojter v. Johnson, L. It. 8 U. V. 107, 
Ixlow cited).

If, however, the vendor, after such notice from the purchaser, has at his request sold 
the goods in the market before the time for performance of the contract, and claims 
damages on that footing, the purchaser cannot object to his doing so {Shaw'» Urate 
Iron Co. v. Jtireh (irore Steel Co., (I Times Kep. 50). A vendor is not obliged to go 
into the market and re-sell the goods refused by his purchaser in on 1er to recover his 
damages, but he is bound to act as a reasonable man of business in the matter, and 
cannot claim as damages any loss beyond what a man so acting would have sustained 
( liroicn v. Muller, L, 11. 7 Ex. at p. 822 ; 41 L. J. Ex. 214 j lloju'r v. Job muon, L. 11. 
8 1'. at p. 182 ; 42 L. «I. ('. V. 05 ; Dunkirk Colliery (\t. v. Le ter, V t'h. 1). at p. 25 ;
and see Xiekoll v. Ashton, [lVOOj 2 Q. It. at p. 805 ; 0V L. J. Q. It. 040). An unpaid 
vendor who retains possession of the goods sold has in general a lieu for the price, and 
may ou the buyer's default in | my ment re-sell the goods, if they arc jxrishable, or if 
after notice of his intention to re-sell the buyer does not w ithin a reasonable time pay 
or tender to him the price (ss. 3V (I), 48 (8) ).
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for Damage** on a Sale by 1ti*fahnenl*,for Rpfuwl fo accept Good* contrasted 
for* ami Répudiation of the Contrast* ami also to reeorer the Price of 
0ml* /treviousfy delivered water the Contrast (h).

1. The plaintiff has suffered damage by breach of a contract in writing
dated the--------------, 10— [or* a* the rane may he]* for purchase and
acceptance by the defendant from the plaintiff of «00 hogs of potatoes, to 
be by the plaintiff delivered to the defendant at Hull, in two lots of 300 
hags each, on the------------- , 19—, and on the------------- , 19—, respec
tively, at the price of £ 4 7*. Cal. per score hags, payable on delivery.

2. The plaintiff accordingly, on the-------------, 19—, delivered 300 bags
of potatoes in Hull to the defendant, who then accepted the same.

3. The plaintiff was ready and willing to deliver the remaining 300
bags on the said-------------, 19—, according to the said contract, but the
defendant, by letter dated the----- ------- , 19— [or* verbally on the
------------ , 19—, or* a* the case mag he]* wrongfully repudiated his said
contract, and refused to accept or pay for the same, whereby the 
plaintiff lost the benefit of the said contract, and was obliged to sell
the said remaining 300 bags of potatoes at a lower price, viz., £-----
I ter score bags.

(A) Ity s. 31 (1), “ Un 1cm otherwise agreed, the buyer of good* is not bound toaecv|it 
delivery thereof by instalments."

Ity s. 31 (2), *• Where there is a contract for the sale of good* to lx? delivered by 
slated instalments, which arc to lie separately paid for, ami the seller makes defective 
deliveries in respect of one or more instalments, or the buyer neglects or refuses to take 
delivery of or pay for one or more instalments, it is a question in each case, depending 
i.n the terms of the contract and the circumstances of the case, whether the breach of 
contract is a repudiation of the whole contract, or whether it is a severable breach 
giving rise to a claim for compensation, but not to a right to treat the whole contract 
as repudiated.”

If the default in payment be made with the manifest intention of repudiating the 
contract, or under circumstances showing an absolute incapacity to perform it, so that 
the party in default cannot be regarded as ready in future to |>crfnrm his part, the 
seller is discharged from future deliveries (Maryan v. Jin in, L. 11. 10 1'. 15; il
h. .1. U. I*. 47 ; A> p. Chuinter»* L. 11. 8 Ch. 280; 12 !.. .1. Ilk. 37 : Mernetf Steel Co. v. 
.Xnyfttr* !l Q. II. D. «48; 61 L. .1. Q. II. 576 ; » App. ('as. 434 ; 53 L. il. Q. It. 41*7 : 
Cornteall v. llen*on, [liMNtj 2 Ch. 208 ; f.q L. J. Ch. 581). The insolvency or bank
ruptcy of a buyer, where there is no election by the trustee to carry out the contract, 
may, u|h>ii this principle, entitle an unpaid seller to withhold future deliveries (//#. ; 
and see In re JUnrnix llexnemer Steel Co., I Ch. D. 108 ; 40 L. .1. Ch. 115). Similarly, 
although the liquidai ion of a company does not of itself involve inability to carry out 
a pending contract, it may with other circumstances ground an inference that the 
company has renounced the contract (Tolhnrat v. Amteluted Cement Monn/nefnrrr», 
[ 1002] 2 K. It. ««O, «71, «78 ; 71 L.J. K. It. 1*40 ; and sec S. C.* [DM3] A. C. 411 : and 
eases cited »npru')* and thus justify a seller in withholding future deliveries.

The rules given in sa. 5o (3) and 51 (3) as to the measure of damages in actions for 
non-acceptance or for non-delivery respectively are applicable to eases of sales by 
instalments. (See pp. 27«, 278.)
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I. The ilefomlmit lins nul |>niil (lie priii- of the Itui) linjrn in hmlly 
delivered.

I'nrticnliirs :—
111—, Deeeinlier let

IVioc of first :HlO lings, t'ilô 12*. Ii</.
Loss on re-nnle of lino lings nt t"----- per ling, C------ .

The plaintiff elnims £----- .

Far Damages fur nal delivering Goods rnnlraeled la he Fold (i).
1. The plaintiff 1ms suffered diunnge by breach of a contract in writing, 

dated the — —, 1II— [or, ax the rase mag he], for side and delivery by

(/) By the Sale of (»oo<ls Act, 181*3, s. 51, “ (1) Where the seller wrongfully neglects 
or refuse* to deliver the goods to the buyer, the buyer may maintain an action against 
the seller for damages for non-dell very : (2) The measure of damages is the estimated 
loss directly and naturally resulting, in the ordinary course of events, from the seller’s 
breach of contract ; (3) Where there is an available market for the goods in question 
the measure of damages is prima facie to be ascertained by the difference tietween 
the contract price and the market or current price of the goods at the time or times 
when they ought to have liecn delivered, or, if no time was fixed, then at the time of 
the refusal to deliver.”

It is by s. 54 expressly enacted that the right to special damage is not, in the case 
either of buyer or seller to be affected by the Act. When the action is brought upon 
a complete breach before the time for delivery has elapsed, as, for instance, upon an 
absolute repudiation of and refusal to perform the contract, the market or current 
price prima facie to l>c taken is not that at the moment of the breach, but that nt the 
time or times when the goods should have been delivered (s. 51 (1), mtpra ; and see 
/tromi v. Muller, L. R. 7 Ex. fil'd; 41 L. J. Ex. 214 : Jtaper v. John ho h, L. R. 8 
f. P. lit: ; 42 L. .1. C. P. «5; and Michael v. Hart, [1902] 1 K. It. 482 : 71 L. .1. 
K. It. 205 : nffd. in H. L. 89 L. T. 422).

As to what amounts to a sufficient delivery by the vendor, sec ss. 29—31.
A request not to deliver, or to postpone delivery, operates as an excuse for non

delivery, and extends the time for delivery (Pierian v. J hinting, 1 ('. V. I). 220 ; 45 
!.. .1. 1\ 025). If the seller forbears delivery nt the agreed time, or sends by a new
route, at the buyer’s request, it is said that this is not to lie regarded as a new contract, 
and that the arrangement has only reference to the mode of performance of the original 
contract (Pierian v. Pointing, nvpra ; Puff v. Penn, 1 M. \ S. 24 ; Tyern v. Honed ale 
Iron Co., L. R. 10 Ex. 195 ; 41 L. «I. Ex. 130 : Ogle v. Karl Vane, L. R. 3 Q. R. 272 ; 
37 L..!. Q. B. 77 : leather Cloth Co. v. J lieront mu», L. R. 10 Q. B. 140 ; 44 L. .1. Q. B. 
54). This distinction between a new contract and a mere agreement that a new mode 
of |N>rforming a contract shall lie taken as a satisfaction for or in lieu of the agreed 
mode, is of importance with regard to the provisions of s. 4 of the above Act replacing 
those nf s. 17 of the Statute of Frauds, the assent to such substituted performance not 
requiring writing. (See “Fraudn, Statute of," pad. p. (103, and cases cited nvpra.)

The seller cannot, without the buyer's consent, diminish the claim for damages, by 
giving previous notice of intention not to deliver (Leigh v. Paternon, 8 Taunt. 640 ; 
and see ll >per v. Johnnon, nnpra ; Shawn Prow Iron Co. v. Jlirch (irat e Co., 0 Times 
Rep. 50). Where there is no difference between the contract price and the market 
price, the damages are in general only nominal. (See Yalpg v. Oaheleg, 16 Q. B. 941.) 
Where there is no market for the purchase of goods exactly similar to those contracted 
for. the purchaser may buy goods us nearly like them as practicable, and recover the
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the defendant to the plaintiff of 100 tons of Scotch pig iron at üô jK3i* ton, 
to be delivered on rail at Middlesbrough on the — , 19—.

l\ The defendant did not deliver any [or,------tons, as the cast* may
In ] of the said iron.

difference in priée ns damages (Hinde v. Liddell, L. II. 10 Q. It. 265 ; 44 L. J. Q. D. 
105). It was held that where goods of similar quality were not procurable, the price 
at which the buyer had re-sold might lie taken ns the value (France v. iiand et, L. It. 
6 I). It 199 ; 40 L. J. Q. It. 121 ; Herbert v. Nugent, 15 Q. It. D. 85 ; 54 L. J. 
g. It. 511).

Where a contract was made with a manufacturer for the supply of an article which 
was not to l»c procured in the market, ami which he knew was intended for shipment 
and sale abroad, it was held upon a failure to deliver the whole at the time contracted 
for, and the delivery, after delay, of a part only, that damages were recovet able in 
icspeet of a sale to a foreign buyer, and of the extra freight and insurance upon the 
part delivered caused by the loss of season through the delay (Barries v. Hutekinson, 
is C. It. N. S. 445 ; 34 L. .1. ('. P. 169 ; and see (frébert v. Nugent, supra). Lose of 
profit on a re-sale cannot be recovered in general, unless it is brought to the notice of 
ilie seller at the time of the contract that such re-sale is intended, so that such 
damages are then fairly within the contemplation of the parties, and there is no 
market in which it is reasonably practicable for the purchaser to buy goods to perform 
his contract for re-sale ( Williams v. Jtrynolds, 6 It. X S. 495 ; 34 L. .1. Q. It. 221 ; 
Handall v. Jin per, E. It. 4c K. 84 ; Cory v. Thames Ironworks Co., L. II. 3 <). It. 181 ; 
37 L. J. Q. It. 68 ; Hydraulic Eng. Co. v. McHaffie, 4 Q. It. 1). 67< ; and see cases 
cited supra).

Where a re-sale is thus in the contemplation of the parties, a purchaser may, where 
he properly and reasonably defends an action brought against him, in couse piencc of 
the vendor’s conduct in breaking his contract, by his sub-purchaser, recover the costs 
m> incurred (Hammond v. Hussey, 20 (). It. I>. 79 ; 57 L. J. <). It. 58 ; Agios v. Great 
Western Colliery Os., [1899] 1 Q. It. 413 ; 68 L. J. Q. B. 312). Hoe further, p. 317.

If the price has been paid, the buyer is entitled to recover the whole market value 
of the goods at the time of delivery ; but where a bill had been given for the price, 
and after a breach of contract by the vendor in not delivering the goods the bill was 
dishonoured, the purchaser was held entitled to recover only the difference between 
the contract price ami the market price, as in the case where the price remains unpaid 
(Ip//y v. Cahclcy, sujra ; Griffiths v. Peiry, 1 E. k E. 680 ; 28 L. ,1. Q. II. 204).

Where the property in the gins Is has passed under the contract, but the price has 
not been paid, and the vendor has wrongfully converted and disposed of the goods so 
a< to preclude himself from delivering them, the purchaser can only recover the 
difference between the value of the goods and the contract price, and cannot recover 
the full value by suing for the conversion of the goods instead of for the breach of 
contract (Chinn y v. Hall, 5 II. k N. 288 ; 29 !.. J. Ex. 180) ; but if the vendor 
wrongfully re-takes the goods after delivery, the purchaser may recover the full value 
in an action for trespass or conversion, the vendor having his remedy for the price 
[ Hillard v. Jtrittan, 8 M. k W. 575 ; Stephens v. Wilkinson, 2 B. k Ad. 320). If the 
buyer, at the request of the seller, forbear to claim delivery, though without binding 
himself to do so, the damages will be regulated by the state of the market when he 
withdraws the forbearance, and he can claim in such case the liencfit of a rise (Ogle v. 
Carl I ane, supra). So if the seller forbear delivery at the request of the buyer, 
the damage may be estimated according to the market price at a reasonable time 
after the last request (Hickman v. Haynes, L. B. 10 C. 1\ 598 ; 44 L. J. C. V. 358). 
As to when an unpaid seller has a right to re-sell on default of the buyer, ste ante,
f tn

In an action for breach of contract to deliver sjieeitic or ascertained goods, the 
Court may direct specific performance of the contract (*. 52).
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Particulars of damage : - -
£- ]ier ton, being tlic difference between the contract

price of £----- per ton, and £— per ton, the market
price at the time of the breach ...........................................£-----

The plaintiff claims £------.
(See It. S. 18S8, Apjt. fieri. !’., Xn, I.)

A like form.

1. The plaintiff Ims Buffered damage by the defendant’s breach of a 
contract in writing dated [Ac.] for the sale and delivery by the defendant to 
the plaintiff of 5,000 tons of Merthyr steam coal at IS*. 6d. per ton f.o.h. at 
Cardiff, by equal monthly deliveries over the first five months of 1!)—.

2. The April and May instalments were not delivered.
Particulars of the damage :—

Difference between market price in April and May and the
contract price, 2*. CiZ. per ton, on 2,000 tons................... £260.

(flee It. S. C., 1880, Ajip. /)., fieri. 17//.)

The like, alleging Special Damage.

1. The plaintiff has suffered damage by the defendant's breach of a 
contract in writing [contained in letters from the plaintiff to the defendant
dated-------------and------------- , 19—, and letters from the defendant to the
plaintiff dated-------------and-------------- , 19—] whereby the defendant
agreed to sell and deliver to the plaintiff within a reasonable time [40 tons] 
of----- at the price of £-------[|>cr toll].

2. The plaintiff, as the defendant at the time of the making of the said
contract well knew, required the said goods for shipment abroad for sale to 
customers at a profit [of £----- per toil].

8. The defendant failed [and on the-------------, 19—, by letter dated
that day refused] to deliver any part of the said goods within such 
reasonable time or at all [nr, The defendant delivered to the plaintiff in
accordance with the said contract------tons of the said-------hut failed to
deliver any more thereof within a reasonable time or at all],

4. The plaintiff was unable to purchase similar goods on the market and 
unable to supply his said customers, and lost the profit he would have made 
on the re-sale and had to pay to his customers compensation for default 
in delivery of the said goods. In the alternative the plaintiff lost the 
difference between the market and contract prices at the date of the 
breach, which was the same as the said profit.



RAT.K OF noons. 281

Particular» :—
laies of profit or difference between contract and market

price» on---- ton» at £------ per ton................................. £------.
Compensation paid to Messrs.------, of...............................  £------.

The plaintiff claims £------.

Fer Damages for ilelivering Goods inferior In Contract, and far Non- 
Delivery of Purl of the Hoods conlracled for (k).

1. The plaintiff has suffered damage by breach of a contract in writing
dated-------------, 10—, between tbe plaintiff' and the defendant for sale
and delivery of loo sacks of flour known as seconds, at 85». per sack.

2. Eighty sacks delivered were inferior to seconds, and twenty sacks 
were not delivered.

Particulars of damage :—
£

80 sacks at 4*............................................................... 16
20 sacks at 5s............................................................... 5

£21
The plaintiff'claims £21.

(See II. S. 1888, A/>/). C., Seri. I"., No. 2.)

Claim for ml delivering Goods according lo Sain/de, and Short Delivery.

1. The plaintiff has suffered damage by the defendant's breach of a con
tract in writing, dated the------------- , 19—, whereby the plaintiff agreed
to buy, and the defendant, through his agent, Mr. II----- , of London, agreed
to sell to the plaintiff fifteen tons or thereabouts of pure Manila Reaper 
Twine at £27 per ton f.o.b. London Export S.S.

2. The defendant by the said contract agreed with the plaintiff as 
conditions of the said contracts (inter alia)—

(a) That the said twine should be of a quality equal to a sample ball 
of twine submitted by the defendant to the plaintiff'.

(h) That the said twine should be well and cleanly spun and of 85 lbs. 
strain.

(c) That the said twine should measure not less than 550 feet to 
the lb.

8. The defendant was on the ------ ------, 19—, verbally informed,
through his agent aforesaid, that the said twine was intended for shipment, 
and it was then further testily agreed that shipment should be guaranteed

(1) As to wiles liy description or by sample, and generally ns to warranties and 
conditions on sales, see “ If’arrantÿ,"post. p. 314.
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by the defendant as to 5 tons part thereof by steamer leaving London on 
the - —, 1!)—, and as to 10 tons remainder thereof within seven
days after, and that the defendant should supply to the plaintiff invoices 
of the twine so shipped.

4. In pursuance of the said contract the defendant shipped for the
plaintiff on the-------------, 111—, bales of twine amounting in all to 800
bales, and the defendant’s lighterman transhipped the same to -----  to
customers of the plaintiff.

By the invoices supplied by the defendant the weight of twine in 
the bales aforesaid was stated to amount to 1112 cut. :! qrs. (1 ll>s., 
whereas in fact the defendant in breach of his said contract shipped 
only 202 cwt. 0 qrs. 1:1 lbs.

(1. The said twine was not of a quality equal to the sample ball submitted 
by the defendant to the plaintiff.

T. The said twine was not well and cleanly spun, nor of 8Zi lbs. strain.
8. The said twine did not measure 550 ft, to the lb., but measured less 

than 00(1 ft, on an average.
0. By reason of the facts stated the customers of the plaintiff claimed 

compensation for the deficiency in value in the twine caused thereby, or in 
default of such compensation refused to accept the twine.

10. The plaintiff, to avoid the heavy expense of re-shipping the twine 
to this country and to prevent further loss, paid to the said customers the 
sum of .£411 Is. ill., being the deficiency in value of the said twine caused 
by the defendant’s said breach of contract.

The plaintiff claims £------.

For rlaims for hrettr/i of mtrrttnly oil sole of yoods, see “ Warranty 
/nisi, p. Ill (I ft seq.

Far rlaims for f owl on sale of yoods, see “ Fraud," yosl, p. Ii.r>8.

Sale of Land (I).

(/) As to tlie necessity in general for n written contract or memorandum. see “ Frauds, 
Statuts of," post, p. Stilt : ami as to what part performance is sufficient to dispense with 
that requirement, sec pp. 2111, 217.

As to the authority of an auctioneer or his clerk to sign a memorandum of the 
contract in sales by public auction, see “ Aartionrrr,” ante, p. 91.

Actions for specific performance are assigned to the Chancery Division, Jud. Act, 
1S7S, s. HI : see “ Solo of Land,” post, p. 771.

On a contract for the sale of land, in the alwenee at any contrary stipulation, the
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remlor mint make out a guod title to the ratalc which lie contracts to sell (A* v. 
Stan ion, 1 M. k W. 60S, 701 ; Hall v. Betty, 4 M. k (I. 410; Jsaken v. Mhitr, 6 Ex. 
S73 ; 21 L. J. Ex. 205 ; Clarkr v. IIWaft, L. K. 7 Ex. 313 ; 41 L. J. Ex. 107 ; A7//> v. 
Bayern, 20 Ch. I). 001, 070, 072 ; and sec the Vendor and Furchaser Act, 1H74 (37 k 88 
Viet. c. 78), s. 1, and the Conveyancing Act. 1881 (44 Sc 45 Viet. c. 41), s. 3).

Under an agreement for the sale of land, the vendor, in the absence of stipulation to 
the contrary, is IkmhkI to deliver at his own cx|>cnsc to the purchaser or the purchaser’s 
solicitor a proper abstract of title, and to verify it, if required, by the production of 
the title deeds (Saumon v. Bhoden, 0 Bing. N. C. 201 ; 8 Sc. 544 ; St err v. Crowley, 
14 C. B. N. S. 337 ; 32 L. .1. C. P. 101 ; Oahden v. Pike, 34 L. J. Ch. 020 : Gray v. 
Fouler, L. 11. 8 Ex. 240 : 42 L. J. Ex. 101 : Bryant v. Bunk, 4 Russ. 1 ; Comjtfon v. 
Bayley, [1802] 1 Ch. 313; 01 L. J. Ch. 113). This is. however, now subject to the 
provisions of the Conveyancing Act, 1881, which, inter alia, throw on the purchaser 
the expenses of evidence not in the possession of the vendor required by the purchaser 
in support of the abstract (In re Stuart, [1800] 2 Ch. 328), and of the Vendor and 
Purchaser Act, 1874.

It is under ordinary circumstances the purchaser's duty, unless there is a stipulation 
to the contrary, to prepare and tender the conveyance for execution, and it is therefore 
sufficient if the vendor was ready and willing to execute it (Poole v. Hill, 0 M. k W. 
835 : and see Stephenn v. I)e Medina, 4 Q. B. 422 : Marnden v. Moore, 4 H. & N. 500).

lty s. 25 (7) of the Judicature Act. 1873, as amended by s. 10 of the Judicature Act, 
is75, stipulations in contracts, as to time or otherwise, which would not, before the 
Judicature Acts, have been deemed to l>c or to have Income of the essence of such con
tracts in a Court of Equity, shall receive in all Courts the same construction and effect 
as they would have theretofore received in equity. In sales of land, except where the 
pro|>crty sold is of a diminishing or fluctuating nature, time is not of the essence of the 
contract, unless it is so by express stipulation or necessary implication. (Sec Tilley v. 
Thoma*, L. H. 3 Ch. <11, 07 : Patrick v. Milner, 2 C. V. D. 342 ; 40 L. J. C. V. 537 : 
Hud non v. Temple. 29 Beav. 530, 543.) Yet, though time may not be originally of the 
essence of the contract, where there is great and improper delay on one side, the other 
party has a right to fix a reasonable time within which the contract is to be completed, 
and a distinct written notice by him that he will consider the contract at an end, if 
not completed within a reasonable time named, is treated as binding on the party to 
whom it is given (Kiny v. Wilton, 0 Beav. 124. 120 ; Green v. Serin, 13 Ch. D. 58 JI ; 
41 L. T. 724 : Hatten v. Bunnell, 38 Ch. I). 331 ; 57 L. J. Ch. 425 ; Compton v. Bayley, 
nu pm).

In such sales, where time is not of the essence of the contract, a purchaser seeking 
damages is no longer obliged to prove his readiness and willingness to complete on the 
day named, but may recover if lie can prove such readiness and willingness within a 
reasonable time after the stipulated day (Howe v. Smith, 27 Ch. 1). 89, 103 ; 53 L. J. Ch. 
1055 : Cor n ira 11 v. Jfennon, [ 1000] 2 Ch. 208 ; 60 L. J. Ch. 581). As examples of pro- 
IHMties in respect of which time would in general lie of the essence of the contract, 
mining leases, short leases, leases of licensed premises, ami land for immediate use for 
building, and the like, may be mentioned (Hudnon v. Temple, nupra ; Conlakev. Till, 
1 Russ. 376 ; Tad canter Jlreirery ('o. v. Wilton, [1807] 1 Ch. 705,711 ; Jo urn v. Gardiner, 
[1002] 1 Ch. 101,196 ; 71 L. J. Ch. 03). If the action is brought in respect of a breach 
by an absolute refusal to perform the contract amounting to a renunciation of it before 
the time for performance, such refusal dispenses with the subsequent performance by 
thu plaintiff of conditions under the contract, such ns subsequent readiness and willing
ness on his part to perform acts remaining to be done by him thereunder (Jouet v. 
Barkley, 2 l)oug. 684 ; Williams v. Brisco, 22 Ch. 1). 441 ; “ Conditions Precedent,” 
ante, p. 168).

Where the contract is rescinded for want of title, or default on the part of the vendor, 
and there is a complete failure of consideration, the purvhwtei is entitled to recover the 
deposit ns a deb*. (See “ Money Beceired,” ante, p. 261.) So also where it is rescinded 
on the ground of fraud, or misrepresentation on the part of the vendor, or on the ground
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of mistake (Torrance v. Unit on, !.. 11. S ( h. 11 s ; 12 I,. .1.1 h. 177 : Nottingham /trick Co. 
v. Butler, 16 Q. R. D. 778, 790 ; .V» i,. J Q. It. 280 ; sec also Whitbread v. Watt, [l!K)l] 
1 Ch.811,913 : [1902] l Ch. 8.33, 839, 810 ; 71 L. J. Ch. 124). If the purchaser makes 
default, ami by the terms of the contract it is forfeited, lie cannot recover it (Bearanv. 
MlDonnell, 9 Ex. .309 ; Soper v. I mold, 14 App. Cas. 429 ; 39 L. J. Ch. 214).

The deposit is in general paid as a guarantee for the performance of the contract, 
and even when there is no condition for forfeiture, the purchaser, generally speaking, 
is not entitled to recover the deposit, if the sale goes off from his default, as for 
instance from his refusal to accept completion, or his repudiation of the contract 
(/> porte Barrel/, !.. II. 1<> Cli. Bit : 11 L. .1. <). It. lit : Hone v. Smith.*upro ; Hurt 
v. Porthgaia Harbour <h., [1903] 1 Ch. at p. 09.3).

Damages. —Where the estate remains the property of the vendor (though iwwsession 
may have been given to the purchaser), the vendor is not, in the absence of an agree
ment to that effect, entitled to claim the unpaid purchase-money ns a debt, and the 
measure of damages in actions against a purchaser for not completing is the loss sus
tained by the vendor from the breach of contract, ns the difference between the 
amount of the agreed purchase-money and the estimated saleable value of the land, 
together with the amount of the loss of interest on the purchase-money and the costs 
incurred. (<cc hi ini v. Pirn, 7 M. k W. 174.) Ordinarily the amount of the «lejiosit, 
if any, must lx? allowed for in the computation of damages, and this even where there 
is a condition that the purchaser shall make good any loss on a re-sale, and the vendor 
sues for the amount of the loss on such re-sale (Ockenden v. Henly, E. B. k E. 483 ; 27 
L. J. Q. n. 361 ; P**er v. Daniel!, L. It. 10 ('. 1*. 338).

A condition that a purchaser’s deposit shall be forfeited in the event of his failure 
to comply with any of the conditions of sale, does not amount to a stipulation that the 
amount of such de|»osit shall l>c taken as liquidated damages for a breach of the 
contract by the purchaser, and docs not prevent the vendor from recovering general 
damages for such breach, subject to such deduction of the amount of the deposit as 
above mentioned (Ice!y v. (frété, 6 N. k M. 467 ; AW/ v. Doniell, xupro). But it 
is otherwise where there is a stipulation to the effect that, in the ease of failure to 
complete the purchase, the deposit shall be forfeited, and the amount of it taken ns 
liquidated damages. In such a ease the vendor was held entitled to recover the 
amount of an I O V, which had been given for the deposit money. (Sec Hinton v. 
Sjnirhcx, L. 11. 3 C. P. 161 ; 37 L. J. O. P. 81.)

In an action by the purchaser against the vendor for not completing the purchase, 
the purchaser can claim as damages the costs of preparing and entering into the agree- 
ment, and the costs of investigating the title, and of endeavouring to procure a good 
title (Hmlge* v. Karl of Lichfield, 1 Bing. N. ('. 492 ; J fa tulip v. Padnick, 3 Ex. 613) ; 
and it is sufficient if these costs have been incurred, though not paid before action 
{Bichardxon v. Chaxen, 10 Q. B. 736 ; ami sec Prit ch ft v. Biwrey, 1 0. k M. 773). He 
may also claim interest on the deposit money as s|>ccial damage (I)e He mole* v. IIW, 
3 Camp. 23H ; Part/uhar v. Parley, 7 Taunt. 392 ; J/mlye a v. Karl of Lichfield, xupro) : 
though not as a debt {MaberUy v. Zlobin*, 3 Taunt. 6*3 ; Jfradxhair v. Bennett, 3 C. A; P. 
48). He cannot claim the costs of raising the purchase-money in readiness for pay
ment, nor the interest on it while lying idle, where it has been raised prematurely and 
before ascertaining whether the vendor has a good title {Hundip v. Padœieh, xupro) ; 
but where the purchaser has acted reasonably and pro|ierly in raising and setting apart 
the purchase-money, and was justified by the circumstances in so doing, it seems that 
such interest would lie recoverable as s|>ccial damage. (Sec Sherry v. Ohe, 3 Dowl. 
349 ; Hotel and v. Sorri*, 1 Cox, 39.) He cannot claim the costs of a Chancery suit 
brought by him against the defendant for specific performance, and dismissed for 
defect of the defendant's title {.Malden v. Py*on, 11 g. B. 292) ; nor the extra costs 
of a Chancery suit brought against him by the defendant and dismissed with costs 
{Hod gett v. Kart of Lichfield, ah pro ; and see dray v. Poirier, L. K. 8 Ex. 249). 
Expenses unnecessarily incurred lieforc entering into the contract cannot be claimed 
{Hotlgcx v. Karl of Lichfield, xupro).
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Claim fui' Pun him Price of Land Sold (m).
The plaintiff^ claim is for £-------, being the agreed price of a messuage

and land No. —,------  Street, in the------- of-------, on the--------------- ,

The purchaser cannot claim damages for the loss of his bargain, or for loss of profit 
on a re-sale, where the vendor fails to complete by reason of a defect in his title, pro
vided the vendor acted bond fide, and had reasonable grounds for supposing that he 
had, or could in due time acquire, a good title (Flureau v. Thornhill, 2 W. 111. 1070; 
Walker v. Moore, 10 11. hi C. 416 ; Hounsett v. Fuller, 17 U. 11. 600 ; 2.1 L. J. C. 1*. 145 ; 
Sikes v. Wild, 1 11. hi ». 587 ; 4 lb. 421 ; 30 L. J. Q. 11. 325 ; 32 lb. 375 ; llain v. 
Fothergill, L. K. 7 M. L. 158 ; 43 L. J. Ex. 423 ; Gas Light and Coke (Jo. v. To tv ne, 35 
Ch. 1). 520, 542 ; 56 L. J. Oh. 880 ; Howe v. Schitol Hoard for London, 36 Uh. D. 610, 
622 ; 57 L. J. Uh. 170).

Hut where the vendor fails to complete from any other cause than inability from 
defect of title, e.g., where the sale goes off from his refusing to complete (see Simon* v. 
Hatchett, 7 E. At It. at p. 572), or from his declining, or purj»osely omitting, to take the 
necessary steps for giving possession to the purchaser (Huge/1 v. Fitch, L. It. 3 Q. 11. 
314 ; 4 lb. 650 ; 37 L. J. Q. B. 145 ; 38 L. J. Q. It. 304 ; Simons v. Hit eh et t, 7 E. A; 11. 
at p. 572 : and sec llain v. Fothergill, supra) ; or from his not taking the ordinary and 
prufier steps to obtain the consent of a person whose consent was necessary in order 
to make a good title (/>//// v. Singleton, [1800] 2 Ch. 320 ; 68 L. J. Uh. 503), the 
purchaser is entitled to recover damages for the loss of his bargain, and the measure 
of damages is the difference between the contract price and the value of the land at 
the time of the breach of contract, and the fact that the purchaser has re-sold the land 
at an enhanced price is prima furie evidence of its value (Engel! v. Fitch, supra ; 
Walker v. Moore, 10 11. & C. 416). So where, on an agreement to grant a lease, the 
intended lessor wilfully refused to give possession according to the contract, he was 
held liable for damages in respect of the loss of profits by delay of a trade, for the 
puiqiose of which, as lie knew, the premises had been taken by the intended lessee 
(dagues v. Millar, 6 Uh. D. 153 ; 47 L. J. Uh. 544 ; see Jtogal ltristol Hit tiding Society 
v. llomash, 35 Ch. D. 330 ; 56 L. J. Uh. 840) ; and where a vendor, by not using 
reasonable diligence in performing his part, delayed the completion of a contract for 
the side of some land for building, the purchaser recovered damages for the loss he 
sustoiuod by being delayed in obtaining possession (Jones v. Gardiner, [1002] 1 Uh. 
101 ; 71 L. J. Uh. 03).

Where there has been an actual conveyance to the purchaser of the estate 
bargained for, the purchaser’s remedy under ordinary circumstances is iqiun the 
covenants for title (if any) contained expressly or by implication in the conveyance 
(Clare v. 1mmb. L. It. 10 U. 1\ 334 : 44 L. J. U. 1*. 177 ; see on the latter 
point lia goes v. Llogd, [1805] 1 (). B. 820) ; and in an action for the breach of such 
covenants he is, generally shaking, entitled, if evicted, to recover the whole value of 
the estate, besides any special damage sustained by him in consequence of the breach. 
(See Great Western Itg. Co. v. Fisher, [10o5] 1 Uh. 316 ; 74 L. J. Ch. 241.) Thus, in 
an action for a breach of the covenant for quiet enjoyment in a lease, the value of the 
term is recoverable ( Williams v. Murrell, 1 C. B. 402; and see Loch v. Furze, 10 
U. B. N. ». 06 ; 34 L. J. C. 1\ 201 ; L. It. 1 U. 1*. 441 ; 35 L. J. U. 1'. 141).

A vendor who remains in i*>sscssion of the property contracted to be sold is for 
some purposes in the position of a trustee of the property for the purchaser, and he 
may be made res|>onsiblc for loss or damage caused by his not taking reasonable care 
"f the property (Itogal ltristol lluilding Site i et y v. llomash, 35 Uh. I). 800 ; 56 
L J. Uh. 840 ; Clarke v. llama:, [1801] 2 Q. B. 456 ; 60 L. .1. (). B. 670).

(m) In order to support a claim for the purchase price of laud sold or assigned there 
must have been a conveyance or assignment to the defendant (Laird v. Him, 7 M. Ac W. 
471 ; East London Cnion v. Mctro/tolitaii Itg. Co., L. It. 4 Ex. 300 ; 38 L. J. Ex. 225). 
Ike mere giving of possession is not enough (Slat. Frauds, s. 1 ; 8 & 0 Viet. c. 106,
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19—, Bold and conveyed l>y the plaintiff to the defendant [»/■ sold and 
assigned by the plaintif!' to the defendant for the remainder of a term of
------years to come and nitexpired therein]. The agreement is in writing
and dated the------------- , 19— [or, as the ruse may be].

tly Vendor against Purchaser, on a Sale laj Private Contract, for nul 
completing the Purchase.

1. The plaintiff has suffered damage by the defendant’s breach of a con
tract in writing dated, Ac. [or, made by letters dated, &c.], whereby the 
defendant agreed to purchase from the plaintiff a messuage and land
known as No. —,------Street,-------, in the county of------[or, as the case
mag he'], for the price of £----- , the sale to be completed and the said
purchase-money paid to the plaintiff’on the------------- , 19—.

2. [Except in cases where the plaintiff alleges an absolute renunciation anil 
refusal lo perforin the contract on the pari of the defendant, the slaloment of 
claim shoulil in some wag show Hull lime wiis of the essence of the contract, 
us, for instance, bg inserting some such arermcn/s as the following :—It was 
part of the said agreement [«/•, of the agreement contained in the said 
letters] that time should be deemed to be of the essence of the contract [«/', 
The defendant was guilty of gross and unreasonable delay in performing 
the contract on his part after the last-mentioned day, and thereupon notice
in writing dated the-------------, 19—, was given by the plaintiff to the
defendant requiring the defendant to complete the said purchase and pay 
the said price to the plaintiff within a reasonable time, viz., on or before 
the------------- , 19- , which elapsed before action.]

il. The defendant has nut completed the said purchase or paid the said
price, or any jiart thereof, to the plaintiff [or, The defendant, oil the ------
----- , 19—, by a letter dated that day, wholly renounced the said contract
and absolutely refused to jierform the same oil his part], whereby the 
plaintiff lost the benefit of the said contract and has suffered damage 
of which the following are the particulars.

Particulars :—

tig Vendor against Purchaser, on a Hate lip Auction, for not completing the 
Purchase («).

1. The plaintiff ou the------------ , 19—, caused to be put up for sale by
auction by Messrs.----- , at - -, a messuage and laud called----- ,

h. 11). In the absence of a conveyance oi assignment llie claim must be for specific 
]M>i'fnniintir¥> or damage*.

(«) Ity the Sale of Lan.I by Auction .Vet, I *<>7 (iU) A. :tl Viet. e. 48), 8. 5, it is enacted 
that “The particulars or conditions of sale by auction of any land shall state whether

62
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situate in the parish of----- , in the county of------ , upon and subject to
the following, among other, conditions of sale, which were pointed in the 
particulars of sale : [Stale the material conditions, a» fur instance] That the 
highest ladder should be the purchaser, and that the purchaser should pay a
deposit of----- - per cent, immediately after the sale, and the remainder of
the purchase-money on the------------- , li)—, on which day the purchase
should he cc mpleted, and that if the purchaser should fail to comply with 
the conditions his deposit should be forfeited, and the vendor should be at 
liberty to re-sell the premises by public auction or private contract, us lie 
should think fit, and the deficiency, if any, in price, and all expenses 
attending such re sale should be paid by the purchaser to the vendor.

2. At such sale the defendant was the highest bidder for the said
property, and purchased the same from the plaintiff for £----- , upon and
subject to the said conditions, [and signed an agreement of that date at 
the foot of a copy of the said particulars of sale whereby lie agreed with 
the plaintiff to purchase the same at the said price, and upon and subject 
to the said conditions,] and paid the said deposit.

[Herr insert averments showini/ that time teas or'njinatty of the essence 
if the contract, ur was made so tnj notice : see juiraji a/ih 2 of the precedin'! 
form.]

4. The defendant did not nor would complete the purchase on his part, 
or ]aiy the remainder of the purchase-money, whereupon the plaintiff
rc-s dd the said projierty by public auction on the-------------, 19—, for the
sum of .£----- only, leaving a deficiency of C-------on such re-sale, and the
expenses incurred by the plaintiff" in and about such re-sale amounted to 
£-----.

Particulars arc as follows :—[State same.]
5. The defendant had, on the------------ , 19—, by a letter of the plaintiff’s

solicitors, dated that day, notice of the re-sale and of the said deficiency 
aud expense, but he has not paid the amount thereof to the plaintiff".

sucli laud will I* sold witboat reserve, or subject to a reserved price, or whether a 
tight lo bid is reserved ; if it is staled that such laud will be sold without reserve, or to 
that effect, then it shall not be lawful for the seller to employ any persan to bid at 
sueh sale, or for the auctioneer to take knowingly any bidding from any such person."

If the seller does employ a “ puffer " or |icrson lo bid for him, contrary to this 
section, such bidding is a fraud, and a purchaser, on discovering that he has Ikoii thus 
*• run up," may rescind the contract. (See Thnrnctt v. liaises, là M. At W. 367 ; 
i.itlint v. tiilliat, L. U. Il E i- 60 ; 3V L. J. Ch. 112 ; Varfitt v. Je/isns, 46 I.. J. V. 1*. 
522, 632.)

Where, after a sale by auction, the purchaser is entitled to rescind the contract, lie 
may maintain an action for the depisit against the auctioneer, if lie has received it us a 
stakeholder on behalf of both parties, or against the vendor if it has been paid to 
him (1/arrinijtoH v. Jhnjijaii, 1 It. Ac Ad. 577) j but not against a |>ersou to whom the 
money was |>aid merely as agent for the vendor (ltmsli.nl v. Shettlacortk, 11 A. X K. 
926 ; AY/,', v. tiosltns, [18113] 1 1). 11. 3SU ; 62 L. ,1. (J. It. 232; and see further, 
" Asiliaseer," ante, p. Ill), lie cannot recover interest from the auctioneer although 
' ' latter has invested the money at interest (llarrisytoH v. II.sj./net, s i/icn).
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By Purchaser against Vendor, on a Bale by Privais Contract, for Damagee 
for not completing, and fur a llelurn of the Dcjmeil.

1. liy un agreement in writing dated the------------- , 111— [or, By
letters dated ------  and------, or lie the cnee mug be], it was agreed
lietween the plaintiff and the defendant that the defendant should 
sell to the plaintiff, and the plaintiff should purchase from the defen
dant, the ------ Farm,------[spuify the property] for .£------- , of which
£----- should be [mid immediately as a deposit in part payment of the
purchase-money, and the remainder on the-------------, 111—, on which day
the said sale should lie completed, and the said property should he conveyed 
hy the defendant to the plaintiff.

2. [Here insert arenneiits showing that lime was originally of the essence 
of the contract if such tens the ruse, as in paragraph 2 of theform, aille, p. 2811.]

3. The plaintiff duly paid the said deposit, and was ready and willing to 
carry out the said agreement on his part.

■I. [If lime iras md originally of the essence of the contract, insert arer- 
meuls showing that it Iras made so by notice giren afire unreasonable debug 
on the /met of the defendant : see /inrngrayli 2 of the form, ante, p. 281!.]

,"i. The defendant has not completed the said sale, and the said property 
has not been conveyed hy the defendant to the plaintiff.

li. Ily reason of the ulstvc-mentioucd breach of contract the plaintiff lost 
the use of the money paid by him us such dcjsisit as aforesaid and of other 
moneys provided hy Inin for the completion of the said purchase, and has 
lost the ex|ienses incurred by him in investigating the til1 •'the defendant, 
&c. [fl* the ease mag be].

Particulars :—
Tile plaintiff claims £------damages, and £------ , the amount of the said

deposit.

The tike, for not deilio ing a good Title, amt for a llelurn of the iJe/sisit (o).

1. [The same as in the preceding form down to the nord “ compte tnt," and 
procteil as folbnrs :—] and that the defendant should deduce and make 
a good title to the said premises, commencing wnh (Sr,, according to the
fact), on or before the------------- , IV—, and ou payment of the said
remainder of the purchase-money should execute n conveyance of the said 
premises to the plaintiff".

2, 3, I. [.Is in ilarayraphs 2, 3 ami t of the preceding form.]
.j. The defendant has not deduced or made such good title to the said 

premises as aforesaid.

(t«) As tu the tlaiiingvs recoverable in un net inn tor breach of im|*i iiil covenant for 
title, see ante, p.
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Particulars :—[Here ulule details of the defect» in title, <(r.] 
6. [ The samedii in paraflra/dt li of the iireceilimj form.] 
Particulars :—
Tlie plaintiff claims, 4c. ["< in the preceitini/ form].

SCHOOI.MASTKK.

Claim tnj a S hontmaster for Tuition, Hoard, <(r.
The plaintiff's claim is for money payable for work done by the plaintiff, 

as a schoolmaster, in and about the instructing of G. II. [the defendant s 
son] for the defendant at his request, and for board, lodging, washing, 
lawks, and other necessaries and giwsls provided by the plaintill'for the said 
U. II. at the request of the defendant.

Particulars

Hi/ a Schoolmaster for llemoring a I'n/iil u illwiil prerionslj/ ijirimj 
a Term'» Notice (]>).

1. The plaintiff' is the proprietor of a school at ------, and on the------
----- , 19—, received the defendant’s son G. II. at the said school under un
agreement between the plaintiff and the defendant, contained in a printed
pros|s;ctus and in a letter from the defendant dated the-------------, 19—
[or, contained in letters dated, 4c., or, a» the ca»e mai/ /«■], that the plaintiff 
should provide the said G. II. w ith education, board, and lodging, whilst be 
should be at such school, and that the defendant should pay the plaintiff"
therefor t----- |«'r term, and that the defendant should continue the said
G. II. at the said school to be educated, boarded, and lodged as aforesaid, 
until the expiration of a term’s notice, to be given to the plaintiff' by the 
defendant of his intention to take the said G. II. away from the said school, 
or, if he should take the said G. H. away from the said school without 
giving such notice as aforesaid, he should |siy the plaintiff" for ouc term at 
the rate aforesaid, in addition to the payment for the terms during which 
the said G. II. had continued at the said sc hool.

2. The said G. II. was and remained at the said sole ol under the said

(/#) When the contract—often contained in a pnM|ioctus—expressly provides for the 
Im>• nient of a term's fees if the |ai|>il is removed without a term's notice, the amount 
can be recovered as liquidated damages (hnoonen v. Thornton, 3 Times Rep. 057 ; 
Jooen v. Tomer, 7 Times Rc|i. 121). If the contract merely states that a term's notice 
is required, the damages are unliquidated, and only the amount actually lost can he 
recovered (/tenoom v. Il'#ontontey, 4 Times Hep. 127 ; Jour* v. Tomer, oo/irn). So 
action will lie for the removal of a pupil without the term's notice if the pupil is 
prevented from returning to selnail by illness (Simeon v. UVrfsus, 40 !.. .1. If. II. 079), 
hut the furl that the pupil becomes ill after a term has commenced anil is thereby 
prevented from attending the seins,1, dims not discharge the obligation to |»y fees for 
that term (Coition v. /'rire, 5 lling. 132).

M» U
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iigrecment until tlic------------- , 1 it—, when the defendant took nwny the said
(i. II. from the auiil achonl without giving the plaintiff tiny such notice tin 
aforeetiil, hut the defendant lots not made the pluintilf hucIi additional 
payment for one term as aforesaid.

The plaintiff claims £------ .
(See a form in Simeon v. Wahtnn, 4t! L. J. (). II. (179.)

— ♦ - 

SlIAItKS (q).

Claim for the Price of Sham.
The plaintiff's claim is for money payable for the price of----- shares of

and in a company called------ [Aw «laie the name of the rom/uiny], sold and
transferred by the plaintiff to the defendant.

Particulars :—

By the Vendor of Shorts ayuiuat the Purchaser for nul aeee/iliny the 
Share« (;•).

1. The plaintiff has suffered damage by the defendant's breach of a con
tract in writing dated the-------------- , 19—, whereby it was agreed that the

(</) Shares in c -mpames were held not to he " goods, wares, or merchandises " 
within the meaning of s. 17 of the Statute of Krnnds (llnmhle v. Mitchell, 11 A. & K. 
20.*, : Temjte4 v. Kilaer, II V, It. 2111) ; and it is clear I lint they are not "goods" wdthin 
the Sale of tlissls Act, I HIM, nor are they an " interest in land " within the meaning of 
s. 4 of the Statute of Frauds, except In some few eases where they are sueli as to give 
the shareholder* an actual interest in real estate ( llaiahlc v. Mitchell, ««/ira ; Powell 
v, Jconojijt, IK V. II. 33# ; 25 L. ,1. C. P. 199 ; HV/fsea v Sjieatlcy, III Kx. 222 ; 24 
L. J. Kx. .el). By s. 22 of the Companies Act, I St ,2. anti hy s. 7 of the Companies 
Clauses Cons ilnlation Act, Is 17,, shares ill companies within the provisions of those 
Acts respectively are expressly declared to he personal estate.

Contracts relating to the sale and purchase of shares are iu general regulated hy the 
usages of the Stock Kxchnnge or market in which they are mat le (tfr/sseti v. Urutowe, 
L. It. 4 C. V. till, 49 ; 38 L. .1. C. V. 10 ; Martel v. /‘.one, L. It. li Ex. 132 ; 40 L. J. Kx. 
IT ; Aiehalli v. Merry, L. It. 7 11. L. M ; I*, I.. .1. Ch. 2s;, ; b'oryet v, ffttefsr, f 1969] 
A. C. 4I>7, 47s ; tilt L. .1. 1’. C. 101 ). Sec " Stock JCxcha nijr," joint, pp. 308 et eetj.

Contract* for the sale of shares, or of any interest in a joint slock hanking cont|>any 
in the Vniteil K.ngdom issuing shares transfcrahle hy dee,I or writing, must set forth 
and designate in writing such shares or Interest hy the numbers hy which they are 
distinguished ou the register or Issiks of the company, or, if there is no register 
showing numla-rs, then they must set forth the names of the poisons registered as 
proprietors thereof at the time of the making of the contract, otherwise such contracts 
are, hy »tl it 31 Viet. c. 99, s. I, null and void. (See /Very v. Ilaroett, 17, (J. It. 1). 388 ; 
64 L. J. Q. it. 4,1#.)

There is an implied contract between the vendor and purchaser of shares that the 
vendor shad 1st itidcmiiilicd against the |siymeut of calls made subsequently to the 
time fixed for the tninsfer of the slmrts, and that the purchaser shall lie indemnified 
against the payment of calls made previously to such time f Walker v. Itartlctt, 17C.B. 
44# ; 18 ü. It. 845 ; 25 L. J. C. l\ 17,11, IMS ; liailye v. Vowma», L. It. 3 (j. B. «89 ; 
37 L. J. Q. B. 193).

(r) In an action for not accepting shares under a contract of sale, the usual measure
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plaintiff should sell to the defendant----- shares ol" and in a company
called ----- [litre Me the inline of the rom/nwy'], at the price of £------ per
share, and should do all things necessary on his part to transfer the said
shares to the defendant on the------------- , 19—, and that the defendant
should purchase the said shares from the plaintiff at the price aforesaid, and 
should accept the transfer of the said shares at the last-mentioned date, and 
pay the said price for the said shares upon the transfer thereof.

2. The defendant, hy letters dated the------------ , 19— [or, verbally on
the------------- , 19—], refused to accept the transfer of the said shares, and
did not pay the said price or any part thereof for the same.

Particulars of damage :—
19—,--------------- . £■ *■ </.

Difference between the market price of the said shares
at the date of the said breach, viz. £----- , and the
said agreed price...........................................................

[.Ii/d any e/itriul damnye nuetnined hy the plaintiff, i/z, for 
instante,

19—,------------ , and------------- .
Amount of----- «dis of £------ each, which the plaintiff',

as legal holder of the said shares, became liable to 
pay, and did pay, upon the said shares subseijueutly 
to the said breach .......................................................]

Ayaiaet a Share-1 linker for not /ninliaeiny Shorn aecordiny to Order : 
tee “ Stock Frchanye," post, p. 310.

For other Forme hy awl ayaintt Sloekhrnkers, ere “ Stork Fxchonyr,” 
Imet, p. 308.

of damage» i* the difference between the contract price and the price at the time 
np|minted for acceptance, or u|s,n a re-rale if re-rold by t lie vendor within a reasonable
I......  after the brail'll (.einnirl i. I'onlij, s M X W. Hill; l\0t v. FtnUicr, II Jill. Jit",
Hi L. .1. Q. II. atiii).

The usual measure of damage» for the braieli of a contract ci sale of share» In not 
delivering or transferring the «luire» sold is the difference between the cuntract price 
and the market price when the contmvt was broken, allowing the purchaser 
reasonable time for the purchase of the shares (Show v. Holland, 1.*, U. A W. I it»» ; 
Trui/**/ v. Kilter, il V. II. 2411 ; and see IWherell v. lot Diemens Land Or, 18 
C. B. 4M).

On a cimtiact to replace, on a given day, stock or shares which have been lent by 
the plaintiff to the defendant, the measure of damages is the difference of the contract 
price and the market price at the time ap|minted by the contract for replacing the 
stock or shares, or the price at the day of the trial, at the option of the plaintiff 
(Slie/i/irnl v. Johnson, 2 Kast, 211 ; M'Arthtr v. Sn/orth, 2 Taunt. 287 ; Omen v. 
Until h, H C. II. 327 | and see l/ainsford v. Oirndl, il II. A C. G2Ü ; Sham v. Holland, 
la M. A W. I3IÎ, 14Ô ; dfkrivll v. Inn Diemen's Aand Or, supra),

U 2
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Fur Forms of I '/aims by I 'umjianirs ayninsl Sharrhohlers fur A Uniment 
Money an7 for hills un Shares, see " ( 'uin/niny," ante, [>. 101.

Niiuting (*).

(*) Common carriers of go<sls by water, in the abeenoe of any express contract, are, 
in general, subject to the same tint ivs a* common carriers by land. (See “ Curriers," 
ante, p. 141.)

Owners or masters of general vessels, whether engaged in the coasting trade or on 
sea voyages, are common carriers {Morse v. Slue, ;! Lev. till ; Henett v. 1*. A' O. Steam- 
boat Co., IS C. B. 775 ; Xuyent v. .Smith, 1 C. I*. 1). lit ; 45 L. J. ('. 1’. Ill ; reverted on 
another y round, 1 C. l\ I». 423 ; 45 L. .1 ('. I1. 8V7) : so are lightermen and bargemen 
(Variny v. Todd, 1 Stark. 72 ; Itieh v. Kuril and, Cro. Jae. 330 ; and see hirer Alkali 
Co. v. Johnson, l,. It. 7 Kx 2(?7 ; L. It. !» Kx. 338 ; 41 L. J. Ks. 110 ; 43 L. .1. Kx. 210). 
It has been doubted whether owners and masters of ships other than general ships arc 
common carriers (Xuyent v. Smith, 1 C. I'. I». 42.*» ; 4.*» L. J. V. I'. 687, /per Cockburn, 
C.J.). It is, however, usual for shipowners to make special contracts res|iecting the 
carriage of goods by charter}tarty, bill of hiding, or otherwise ; and then their 
liability is regulated by the written document.

In the alwenee of clear provision to the contrary, a carrier by sea remains liable for 
the negligence and default of himself, his servants, or agents, and he is not relieved by 
general words exempting him from liability from particular causes, where those causes 
come into operation owing to such negligence or default (Phillip* v. Clark, 2

B. N. S. I fill ; 26 L. .1. I*. HIM ; Czech v. tieneral Steam Xar, Co., L. 11. 3 C. V. 14 ; 
37 L. J. 1’. 3; Steel v. State Line Steam Ship Co., 3 App. Cas. 72,87; W ilton v. 
Aunt ho, 12 App. ('as. 503, 610 ; 51? L. J. Adm. 111? ; Hamilton v. Pandorf, 12 App. ('as. 
518. 524. 52»? et «y. ; 57 L. .1. g. II. 24 ; Hill v. .Seott, [ |*»5] 2 Q. B. 371 ; Jh. 713 ; 
t?l L. J. Q. B. »?35 ; (?5 lb. 87 ; Doin'!! v. «S'.S. llotmore Co., [|H!»5] 2 (j. B. 408 ; (14 
!.. J. Q. B. 777).

In order to relieve the shipowners from the liabilities which the law implies clear 
and unambiguous words in the contract of carriage arc necessary (Hath/mne v. 
Me/rer, [ 1!M»3] 2 K. It. 371 ; 72 L. J. K. B. 703 ; Kldertley S.S. Co. v. Horthuiek, [ 11)05j 
A.C. !»3; 74 L. J. K. It. 338). In some bills of lading a clause is insert is I which 
expressly exempts the shipowner front liability for the negligence of himself or his 
servants (H/aekburn v. Liver/mol, AY. Co., [ |!»o2] 1 K. It. 2!»o ; 71 I«. .1. K. It. 177 ; 
II ettport Cool Co. v. MePhail, [ I8!»8j 2 g. It. 130 ; »?7 !«. .1. I). It. 1574 : liaertelman v. 
Hailey, [I8ÎI5J 2 g. It. 3o 1 ; (il L. J. g. It. 7o7). In the absence of such a clause the 
ordinary exceptions in a bill of lading do not exempt the owner from liability for loss or 
damage through negligence of the owner and his servants or crew {drill v. den. Srrtw 
foilbry I* R.SC, P ITS Hmgn « Cud t « P. D. ISS; IS L i C I' STS;
Steinman v. Auyier, [ 1801J 1 g. It. ill!», (121 ; (50 L. ,1. g. It. 125 ; and ease* cited supra), 
The onus of proving n 'gligvncc, to take a ease out of the ordinary exceptions, lies on 
the party alleging it ( The dleudarroek, [|81»|J |\ 22(1, 22!»; (53 L. J. I'. 8!»).

It is implied in contracts of affreightment, whether under a charter-party, bill of 
lading, or otherwise, that the ship shall at the commencement of the voyage be fit to 
carry the gissls, or, as it is usually termed, “ seaworthy" (Lyon v. Veils, 5 Hast, 128; 
Hiehardton v. Stanton, L. It. 7 (’. I*. 421 ; L. It. !» C. i’. 3ÎMJ ; 13 L. J. (’. I'. 23o ; 45 
L. .1. ('. 1'. 78; Aopitojf v. Wilton, 1 g. B. I». 377 ; 45 L. I. g. B. 43(5; Cohn v. 
Davidson, 2 g. B. I». 455 ; |(1 |«. ,1. g. It. 3(»5 ; Steel v. State Line Steam iShip (\i„ 3 
App. Cas. 72 ; Hedley v. Pinkney, [|8«.»4 | A.C. 322 ; «3 L. J.Q. B. II!» ; Kldertley S.S. 
Co. v. Horthaiek, supra ; McFadden v. /line Star Line, [|JH»5J I K. It. I?!»7 ? 74 L. J. 
K. It.). Kxcept ions applicable to matters th;» may arise during the voyage do not exclude
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this warranty [Maori hi ay v. If ay lies, [ 1 ] 2 Q. B. 660 : 66 L. J. Q. B. 168). But ns
in long voyages it is not practicable for a steamship to hike on board at the com
mencement of the voyage a sufficient supply of coal for the whole voyage, so that the 
ship may tie in that respect “seaworthy,” it is a sufficient ompliance with the 
warranty if, at each stage at which it is contemplated that the ship will stop to coal, 
it is sufficiently coaled to take it to the next of such stages ( The Yortiyern, [ 1800] 
1’. HO ; 68 L. .1. I\ lit ; Mr fret v. Tait Strainer*, [11)011] 1 K. 11. 8112 ; 72 L. .1. K. 11. 
263 ; (/remark S.S. (\>. v. Mar it. fa*. Co., [1003] 1 K. II. lit» 7 ; lk. 2 K. 11. I'm 7 ; 72 L. .1.
K. It. SUM ; Me Faillira v. War Star Liar, sapra).

A carrier of passengers by water does not, it would seem, impliedly warrant to his 
passengers that his ship is seaworthy, or warrant their safety any more than a carrier 
■ if (naaaegei* by land (ho ImManI t. Mid. It;/, (o. L, R. I <). B. 370, NO; 88 !.. .1. 
Q, It. Hilt ; “ Carrier*," aatr, p. 118) ; hut by the Merchant Shipping Act, 1M1M (.*>7 k 
r»H Viet. c. HO), s. 468, an obligation is imposed upon owners of ships in regard to the 
seaworthiness of their ships, in favour of the masters, crews, and apprentices 

by them on ocean-going ships. The effect of this section is, in general, 
to give an action to the master, or any of the crew, or apprentices, sustaining injury 
from an ocean-going ship living sent to sea in an unseaworthy condition, or without 
being fitted with proper appliances for its safety (Medley v. Pinkney, [181)2] 1 Q. B. 
68 ; [ 181)4] A. (\ 222 ; <18 L. .1. Q. B. 4ID) ; or, it would seem, the safety of the crew 
(Ik.), but not to enable an action to be maintained for injury due to the negligence of 
the master in not making use of the appliances with which the ship was fitted (Ik.).

A seaworthy vessel is one that is in a tit state as to repairs, equipment, and crew, 
and in all other respects to encounter ordinary peiils of the voyage and to receive and 
carry the cargo which the owner contracts she is to carry on her (per Parke, It., 
Dixon v. Sail 1er, f> M. A W. 40.1, 414 ; Halley v. Fink ary, *apra ; Maori Ai ay v.
Ifayhr*, supra ; Queensland Dank v. 7*. .<• O. Co., [ 181)8] 1 (J. 11. *>(17 ; 117 L. .1. i). 11.
402 ; Hath hoar v. Mr leer, [118)8] 2 K. 11. 378 ; 72 L..!. K. It. 703).

In general, either the master or the owner may sue for freight (Shields v. Dari*, (1 
Taunt. 416), but where the master signs ns a mere agent only for the owners, he 
cannot sue for freight (llr/ietto v. Millar* Karri Fore*!*, [118)1] 2 K. 11. 306 ; 
70 L. J. K. B. Ml).

Freight paid in advance cannot lie recovered liack, although the vessel is lost on the 
voyage (llryar v. Schiller, L. It. •’> Kx. 20; Ik. 311); 40 L. J. Kx. 40; Ik. 177;
Allison v. Dristol Marine In*. Co., 1 App. (’ns. 201) ; 43 I,. J. t . P. 311).

Freight pro rata it i arris may he recovered where the goods are delivered short of 
their destination, when the circumstances are such as to raise a fair inference that the 
owner of the gcssls, having an option in the matter, discuses with their further 
carriage (The Sohlomstrn, L. It. 1 Ad. 21)3 ; 3(1 L. .1. Ad. 5 ; 17ierboom v. Chapman, 13 
M. k W. 238 ; Hill v. Hi Iso* 4 C. P. D. 32», 836 ; 48 L. J. C. P. 764 ; Christy v. Hoir,
1 Taunt. 300 ; and see also A entas v. Durits, 3 Kx. 1). 282 ; 47 L. .1. Kx. 6(16) ; but if
the master justifiably sells pait of the cargo at an intermediate port for the necessary 
re|tairs of the ship, freight pro rat A cannot be charged (l/opjier v. Darne**, 1 C. P. I). 
137 ; 46 L. J. (J. P. 377 ; Metcalfe v. Dritannia Iron Works Co., 1 Q. II. D. 613 ; 2
Q. B. 1). 423 ; 46 L. J. Q. It. 837 ; 46 L. .1. (j. It. 443). As to claims for freight on
delivery of incomplete cargo, see Ritchie v. Atkinson, 10 Kast, 2D6.

Limitation of Liability.]— By the Merchant Shipping Act, 181)4 (67k 68 Viet.c.60), 
ss, 602—601), the liability of shipowners for loss or damage hap|>ening without their 
actual fault or privity is in certain eases limited.

The usual imslc of obtaining the benefit of these enactments is by action in the 
Admiralty Division, paying into Court the amount |>er ton s|>oeitlcd in the statute (sec 
a form of claim in The Andalusian, 3 P. D. 182) ; but the relief may be obtained in the 
King’s Bench Division by way of counterclaim. (See the Merchant Shipping Act, 
18D4, s. 604 ; The Cl at ha, 3 Asp. Mar. Law Cas. 226 ; 46 L. J. Ad. 108 ; The Uajah,
L. It. 3 A. k K. 63D ; Mansion on Collisions, 6th cd., p. 2V8, and It. 8. C. (Merchant 
Shipping), 1804.) For an instance of a defence by a shipowner ou the ground of a
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Claim far Freujhl (/).
The plaintiff’ll claim is for freight for the carriage by the jr

the defendant at his request of goods.
Particulars:—

19—»------------ . Freight [as per bill of lading (or, charter-
party) dated----- ] of------tons of-------by the 8.8.-------
from----- to------ at------ per ton .....................................£

The like, at/a in.d a Con sit/ nee named in a Hill of Ixiding (u).
1. The plaintiff’s claim is for freight for the carriage of goods carried

iu the ship uwhereof the plaintiff is owner, from------to-------
[under a hill of lading dated the------------- , 19- -].

rijfht on hi* part to have his liability limited um 1er the above Acts, see Wuhlhrrg v. 
Young, 4.*» L. J. C. 1». 783.

As to the liability of a railway company contracting by through 1 looking to carry 
animals, luggage, or goods partly by railway and partly by sea, ace a. 14 of the 
Regulation of Railways Act, 1 SiîH (31 A 32 Viet. c. iltl ; 2<i k 27 Viet. c. 92, sa. 30,31 ; 
31 A 3.1 Viet. c. 78, a. 12 : and DooIoh v. Midi /ml I/g. fb., 2 App. ('as. 792).

In the rase of a breach of the contract for carriage of goods by ship,damages for loss 
of market are not in general recoverable (Thr Pan urn, 2 l\ I). 118), but there is no 
alwolutc rule to this effect ; and when the circumstances admit of calculations as to 
the probable time of the ship's arrival and the probable II net nations of the market, the 
ordinary principles of law apply (I)mnm v. /humid Currie ,<• Co., [1902] 2 K. B. I'd4 ; 
71 L. J. K. B. 963).

The measure of damages for not loading a cargo is, in general, the freight which 
would have l»ccn earned had the cargo been carried, less the expensee of carrying it 
and any profit which the ship ha-* made by being otherwise employed (.S’w/VA v. 
Maguire, 3 II. k N. A.*4 ; 27 L. .1. Kx. 4I’m ; Morri* v. Jj'rimut, 1 ('. I*. I). 153, 1.18 ; 46 
L. J. C. I*. 409).

The limits of liability for horses, cattle, sheep, and pigs mentioned in a. 7 of the 
Railway ami Canal Traffic Act, 18.14 (17 A 18 Viet. c. 31), would seem applicable to 
their carriage by a railway company in steam vessels by see, where the s|s-cial Act 
incorporates Part IV. of the Railways Clauses Act, 1803 (20 A 27 Viet. e. 92). (See 
20 A 27 Viet. e. 92. as. .30, 31 ; and 34 A 86 Viet. c. 78, a. 12 ) See further “ fhrrim," 
ante, p. 139 ; /W, p. 027.

(0 The alfovc form is applicable to an action for freight against the ship|ier or 
consignor of the goes Is, or in an action for freight against the consignee, where the 
goods have been ship|s-d for him by the shipper ns his agent, or where the consignee 
lias received delivery of the goods from the carrier. In the latter case, how’ever, the 
delivery and receipt should Ik- expressly alleged either in the Italy of the statement of 
claim or in the particulars.

Where the action is brought under the 18 A 19 Viet. c. 3. s 1, against the consignee 
naimsl in the bill of lading, or tin- indorsee of the bill of lading, the subsc<|iient forms 
should lie used. (See tin- next note.)

(w) Bill of Lading. |—The hill of lading represents the gw*Is ship|ied, and the 
indorsement and delivery of the bill of billing by the er or owner of the goods 
with to transfer the property in the good*, effects a transfer of the property to
the indorsee (Li cl harrow v. .V//*iw, 2 T. It. <13; tl Fast, 21 ; I 8m. !.. C„ llthed., 
p. 1593 ; Srirrll v. Jlnrdich, lu App. Cas. 74 ; 61 L. .1. Q. P. 166).

^
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2. The defendant tviui the consignee of the said goods named in the hill 
of lading, to whom the property in the goods therein mentioned passed

If the indorsement and delivery of the bill of lading is proved to have been Intended 
to operate only ns a pledge, and not as an absolute transfer of property in the goods, it 
will have the intended effect only, and the pledgee will not thereby become liable, 
either at common law, or under the statute 18 k IV Viet. c. Ill (cited infra), to pay 
for the carriage of the good* (Sewell v. Burdick, supra), though it would seem that if 
the indorsee takes delivery of the goods under the bill of lading, he may become liable 
to pay fur the carriage theieof according to its terms (Ih. at p. 8(1).

The indorsee for value of a bill of lading who takes it bond Jide and without notice 
that the goods have not been paid for, and that the consignee is insolvent, has a right 
to the goods which is superior to the right of the unpaid vendor to stop in transit 
(I.ickha rrow v. Mason, supra ; Sale of (loods Act, 181)8, s. 17) ; hut if the indorsement 
is by way of pledge only, so that the property in the gouds does not pass by or 
upon the indorsement, the right of the unpaid vendor to stop in transit is not thereby 
defeated, though that right is subject ton charge on the goods in favour of the indorsee 
of the hill of lading (Ih.).

In the absence of notice, the indorsee for value of a bill of lading is liable to those 
claims only on the goods which arc specified or referred to in the hill of lading. (See 
Lickbarrow v. Mason, and other eases cited supra ; Flutter v. Col by, 8 II. Ac N. 705 ; 28 
L. J. Kx. 81; Shaud v. Sanderson, 4 II. Ac N. SHI ; 28 L. J. Kx. 278; (inrney ?. 
Bek rend, 8 K. Ac It. 62», 633.)

Ity the Bill* of leading Act, 1855 (18 & 19 Viet. c. Ill), s. 1, “ Krery consignee of 
goods named in a hill of lading, and every indorsee of a hill of lading, to whom the 
pro|»erty in the goods therein mentioned shall pass upon or by reason of such consign
ment or indorsement, shall have transferred to and vested in him all rights of suit, and 
lx» subject to the same liabilities in resjiect of such goods as if the contract contained 
in the bill of lading had been made with himself.”

This section dues not apply to pledges of bills of lading (/wr l/ipes, L.J., Bristol 
Bank v. Mid, By. Co , [1891] 2 Q. It. 658, 661 ; and sec Sewell v. Burdick, supra).

By s. 2, “ Nothing herein contained shall prejudice or affect any right of stoppage in 
transitu, or any right to claim freight against the original ship|K>r or owner, or any 
liability of the consignee or indorsee by reason or in consequence of his I icing such 
consignee or indorsee, or of his receipt of the goods by reason or in consequence of such 
consignment, or indorsement."

By s. 3, “ Kvery hill of lading in the hands of a consignee or indorsee for valuable 
consideration representing good* to have lieen ship|»cd on board a vessel shall Ini con
clusive evidence of such shipment ns against the master or other person signing the 
same, notwithstanding that such goods or some part thereof may not have been so 
shipped, unless such holder of the hill <>f lading shall have hod actual notice at the time 
of receiving the same that the goods had i.ot been in fact laden on l>oi\rd.”

The owner is not conclusively bound by the signatuieof the master for goods not in 
fact ship|M>d (Jessel v. Bath, L. It. 2 Kx. 267 ; 36 L. J. Kx. 149; Brown v. Powell 
Strain Coal Co., L. It. 10 V. I*. 562 ; 41 L. J. (’. V. 289) ; but the onus of proving that 
goods thus signed for were not in fact shipped is on the shipowner (Sinilk v. Bedouin 
Aar. fin., [1896] A. C. 70; 65 L. .1. 1*. C. 8). The section only makes the hill of lading 
conclusive against the jierson by whom, or by whose authority, it is signed ; in other 
case* it may lie shown that the go«*l* were not shipped (Mrban v. Fleming, L. It. 2 
II. L Sc. 128 ; and see Meyer v. Presser, 16 C. B. N. S. 646 ; 83 L. .1. 0. 1\ 289). It 
does not prevent the shqiowner from showing that the good* which he tenders for 
delivery were in fact those shipped, though,owing ton mistake, they do not correspond, 
in sonic respect, not touching their quality or quantity, with the marks stated in the 
margin of the hill of lading (Parsons v. Aew Zealand Skipping Co., [ I VU I ] 1 K. B. 
548 ; 70 L. J. K. B. 404).
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upon or by rcuson of such consignment [mld% if the fiu l ira« so, and he
took delivery of the said goods in----- under the said hill of lading],

l'articulant :—[vlx in prerotUng form,']

The liket against mi Indorsee of the MU of Lading (x).
1. [ The same as in the preceding form.]
2. The defendant was the indorsee of the bill of lading to whom the

The above statute transfers the contract in the bill of lading to the indorsee, but the 
liability and right of the indorsee under the statute docs not continue after he has 
indorsed it away, provided he does so before the arrival and delivery of the cargo 
(Smnrth traite v. Hllkins, 11 C. B. N 8. 842 ; 31 L. J. C. 1\ 214 : The Felix, L. R. 2 
Ad. 27il ; 37 L. I. Ad. 48). It seems that the indorsement of the bill of lading transfers 
to the ndorsce the right of action for a breach of the contract previously accrued 
(Short v. iSimpeon, L. K. 1 C. |*. 248 ; 35 L. J. ('. V. 147). An indorsee may recover 
for a conversion of the goods which took place liefore the date of the indorsement 
(Short v. Sim peon, mu pro ; Hrirtol Hunk v. Mill. Ity. (b., [1891] 2 l). B. 653). 
The indorsement of the bill of lading «Iocs not relieve the original shipper or owner of 
the goods from his liability for freight under it (Fox v. Xott, 0 11. 6l N. 630 ; 30 L. J. 
Kx. 259 ; 18 & 19 Viet, c. 111. a. 2, ns pro).

The bill of lading remains in force until the goods have liecn delivered thereumler to 
a person having a right to take such delivery (Meyerrtein v. Horher, L. 11. 2 l*. 1\ 
661 ; L. B. 4 II L. 317 ; 39 L. J. C. I*. 187). Bills of lading are usually drawn in 
sets of three, and the property in the goo«ls in general passes to the first imlorsee 
( Meyerrtein v. Horher, supra). But the master or shipowner is justified in delivering 
the got* Is to the indorsee of the bill of lading first produced to him of the set, whether 
on the face of it it ap|>eara to lie the first of the set or not, proviiled he acts bond Jide, 
and without notice of any prior title in any indorsee or holder of one of the other bills 
of lading of the set (Glyn, Mille 4* O*. v. Fort Indio Dork (b.t 7 App. Cas. 591 ; 52 
L. J. Q. B. 146). As bet ween shipowner and charterer, the bill of lading is to be 
regardtil as the receipt for the goo«ls, ami the chartcrparty as the contract for their 
carriage (ttodocanachi v. Milhnrn, 18 Q. B. I>. 67 ; 56 L. J. g. B. 202), whilst as between 
a shipper of goods undvr a bill of lading, who is not a charterer, and the shipowner the 
bill <if lading contains the terms of the contract of «-arringc (Glyn, Mille \ Ce. v. Fart 
Indio /fork H#., 7 App. fas. 591, 596 ; 52 L. J. Q. It. 146 ; Murv. Ward, 20 Q. B. D. 
475 ; 57 L. ,!. g. It. 379; Her yet eon v. Glynn, [1892] 1 g. It. 337 ; [1893] A. C. 351 ; 
62 L. J. g 11. 466).

Where, hf the bill of huling, freight is payable “as per chartcrparty," the indorsee 
of the bill of lading to whom pr«»|»erty in the goods is transform! by the indorsement, 
or who takes «lelivery thereunder, becomes liable to pay freight according to the terms 
of the chartcrparty (Fry v. Chartered Honk of India, L. H. 1 C. I\ 669 ; 35 L. J. C. T. 
356 ; Gray v. Carr, L. It. 6 Q. It. 522 ; 40 L. J. Q. It. *57 ; Serrai no v. Campbell, 25 
Q. B. 1). 601 ; [1891] 1 g. It. 288 ; 69 L. .1. g. It. 303). But where the bill of lading 
expresses that “freight ami all other conditions'* are "as per charter," that does not 
incorporate into the bill of lading the negligence clause in the chnrtcr|Nirty so as to 
extend the excepted perils, the words being construed to refer only to those conditions 
of the charter that arc to be performed by the consignees or receivers of the goods 
(Serrai no v. Campbell, mu pro).

By the Sale of Goods Act, 1893, s. 19 (2), “ Where goods are ship|>ed, and, by the 
bill of lading, the goods are deliverable to the order of the seller or his agent, the seller 
is primd facie deemed to reserve the right of disjtosul."

(*) See preceding note.
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property in the good* therein mentioned passed upon or hy reason of the 
indorsement [and he took delivery of the said goods in London under 
the said hill of lading].

Particulars :—

A like Form (y).

1. The plaintiff's claim is against the defendant as indorsee of a hill of
lading, dated the------------ , 1 il—, for freight for the carriage of goods hy
the plaintiff in the ship “------under the said bill of lading, from---------
to----- .

2. The said goods were shipped on the said ship at------by Q. If., and
were hy the said bill of lading made deliverable at------to him or his
assigns [or, to order or assigns], and the said bill of lading was afterwards 
indorsed by him [to I. K., anil by the said /. A\] to the defendant, and 
the property in the said goods passed [to the said I. A'. and] to the 
defendant upon or by reason of the said indorsement [or, of the said 
indorsements respectively].

Particulars :—

Claim far Lighter aye.

The plaintiff’s claim is £------for lighterage conveyance [shipping] and
landing of goods conveyed in lighters and other vessels [and shipped] and 
landed from the same by the plaintiff for the defendant and at his 
request.

Particulars :—

Claim far Towage.

The plaintiff's claim is £------for towage by the plaintiff of ships for the
defendant at his request,

Particulars :—
19—,------------ . Towage of the 8,8.------ from------ to-------...£------

Itg Shiftier again»! Mauler on a Hill of failing for Damage In Ooodt(y).
1. The plaintiff has suffered damage by breach of contract by bill of 

lading of goods shipped by the plaintiff' on board the “Jane,” signed hy 
the defendant, dated the 1st January, 19—.

2. 60 bides of cotton were delivered in a damaged condition.
Particulars of damage :

60 bales at £2....................................... £100.
The plaintiff claims £100.

(.** R. 8. C„ 1883, App. C„ Seri. V., No. 4.)
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By Shipper against Shipotrner on a Hill of filing for Damage and
Short Mirny (z).

1. The plni n till' has mi fie ml damage by breach of contract by bill of 
lailing of goods shipped by the plaintiff, signed by the master of the ship 
“ Mary,” ns the defendant’s agent, dated the 1st January, 19—.

2. 50 quarters of wheat were delivered in a damaged condition, and 
loO quarters were not delivered.

Particulars of damage:—
£
200

10
100 quarters at 40s. 
50 quarters at 4».

£210
The plaintiff claims £210.

(See H. S. C„ 1883, A/gi. €., Seel. T’„ Ko. 5.)

Ily Indorsee of Hill of Lading against Shipowner for not delivering 
Goode shipped.

1. The plaintiff has suffered damage by breach of contract by bill of
lading, dated the------------ , 19—, of goods shipped at------on lionrd the
defendant’s ship “ Fanny,” for carriage from----- to-------, signed by the
defendant’s agent the master of the said ship.

[2. The bill of lading was indorsed to the plaintiff, to whom the 
property in the goods passed by such indorsement.]

8. The goods were not carried to------or there delivered.
Particulars :—

The like, irilh an Allernalire Claim for Lose through a Collision ranseil by 
Xegligenl Navigation: see Wilson v. Xanlho, 12 App. Cas. 508; 
50 L. J. Ad. 110,

By Shipowners for Freight and demurrage on a Bill of Lading which 
expresses llnil Freight, and nil oilier Condi lions, are to be “as per 
Charlerparly."

I. The plaintiff’s claim is for freight and demurrage under a bill of
lading, dated the------------ , 19—, which provided that the goods therein
mentioned should be carried by the plaintiff in the ship----- from-------
to----- , and there dt livered to the defendant for, to G. II. or assigns] he
or they paying freight for the said giaals and all other conditions as per 
eharterpartv dated the-------------, 19—.

(.*) See note (») on p. nil.

I
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2. lly the term* of the *aid chiirtcrparty freight wa* to lie paid for the
luiiil good* in cash on delivery at the rate of £------per [ton] delivered, and
----- day* were to lie allowed for loading and-------day* for diwharging,
and----- day* were to lie allowed for demurrage, if required, at £------
per day.

[8. The said bill of lading was indorsed by the «aid O. H. to the 
defendant, and the priqiorty in the said goods passed to the defendant 
upon [»r, by reason of] the «aid indorsement.]

4. The said good* were carried by the plaintiff in the said ship from
----- to ------ aforesaid, and there delivered to the defendant, who kept the
said ship----- day* on demurrage at that port.

Particulars :—
£ *. rf.

Freight of------tons of-------at £-------per ton ................
Demurrage at-----  for ------day*, from the--------------,

19—, to the------------- , 19—, at the rate of £------
per day................................................................................

Amount due £

Agaiiisl the Charterer of a S/ii/i, for Freight due under a Charter- 
!<arhj («).

The plaintilf's claim ia for freight due under a chartcrparty dated 
the------- -------, 19—, between the plaintiff and defendant, whereby the

(//) Chartcrparty j—Ah to wlmt arc conditions precedent to the liability of t lie charterer 
to load, nee ltentnen v. Taylor, [ 1893] 2 Q. It. 271 ; «12 L. J. Q. It. fdti ; and see /W, 
p. 787 ; and as to wlmt are conditions precedent to the liability for freight, hoc lb. ; 
1 innmt Si ram ah ip fb. v. Dinehoff, 7 App. (’as. 1170 ; 52 L. J. Q. It. 1119 ; and see ysW, 
p. 787 ; and see generally as to the mutual rights and liabilities of freighter and 
shipowner, 7Wlefhionite v. Freeland, fi App Cas. 599 ; 4It L. J. Kx.«30 ; Xrlaon v. Dahl, 
12 Cli. It. *«<18, 580 ; Il App. Cas. 118 ; fil) L, J. Ch. 411 ; Tharnii Sulphur Co. v. Morel, 
[1891] 2 Q. It. (147 ; ( 'a id legate Stea m*h ip Co. v. Dempaey, [ 1892] 1 g. It. 854 ; 111 L. ,1. 
Q. It «ISO; flood v. Inaaeo, [18921 2 g. It. 686 ; til L. J. Q. B. «49 ; Hick v. Raymond, 
[1898] A. V. 22 ; «3 I*. J. Q. It 98.

Neglect or delay in the |H-rformnncv of the contract, in the alwence of express 
stipulation, is only ground for a claim for damages ; unless it lie such as to frustrate 
the object of the chartcrparty, in which case the charterer would lie discharged (Free
man v. Taylor, 8 King. 121 ; Jachnon v. I'm ion Marine hum ranee Co., L. U. 8 t\ I*. 572 ; 
I. K. 10 (’. P. ISA ; 42 L. J. (\ P. 281 ; 44 L. J. C. P. 27 ; Dahl v. AWmom, ti App. Cas 
38, A3, 111 ; 80 !.. J. Ch. 411).

Where the contract is silent as to time, the law implies that the act shall lie done 
within a reasonable time, that is to say, within a time which is, under all the circum
stances of the ease, reasonable (Fllit v. Ihom/mon, 3 M. k W. 445 ; Fortiethwaite v. 
Freeland, A App. Cas. 599, «21 ; 49 1*. J. Kx. «30 ; Hick v. Raymond, [ I893J A.C. 22 ; 
«2 !.. .1, g It 98 : Lyle Shipp,tty (\i. v. Cardiff (WjmratUm, [19U0] 2 Q. It. «38; «9
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plaintiff's ship “------” was chartered by the defendant for the carriage of
goods from----- to ■

Particulars :—
10-,-----.

Freight of------tons of-------at the rate of £-------per ton... £-

L. J. Q. R. 880). Under chart crpnrties silent as to the time in which unloading is to he 
completed, each party is hound to use reasonable diligence in performing that part of 
the delivery which by the custom of the port falls on him (Pott let hwaite v. Freeland, 
1 Ex. D. 155 ; 5 App. Cas. 599; 40 L. J. Ex. 930 ; Hick v. Raymond, xupra). The 
charterer i.i such a charterparty being only bound to use proper diligence under the 
actual circumstances, is not liable for delay by a strike, not attributable to his fault 
(Jh.; Caxt legate Stenmxhip Co. v. Dempxey, [1802] 1 Q. B. 854 ; 91 L. J. Q. R. 920; 
Hulthen v. Stewart, [1003] A. C. 389 ; 72 L. J. K. R. 917). Under a charterparty 
which specifies a limited number of days or other time within which the unloading is 
to lie completed, the charterer is liable for a detention by a strike,or otherwise, beyond 
the specified period, unless the charte-party contains a stipulation to the contrary, or 
the detention is the fault of the shipowner, or of those for whose conduct he is respon
sible (Jtudyett v. Binnington, [1891] 1 Q. B. 35 ; 90 L. J. Q. B. 1 ; Cast legate Stenmxhip 
Co. v. Dempxey, xupra; Huit hen v. Stewart, xupra). A charterparty in which there 
are stipulations as to loading or discharging cargo in a port is to be construed as made 
with reference to the custom of that port (Poxtlethwaite v. Freeland, 5 App. Cas. 599 ; 
49 L. J. Ex. 930, per Lord Blackburn ; Smith v. Roxario Co., [1894] 1 Q. R. 174 ; Lyle 
Shipping Co. v. Cardi ff Corporation, xupra) ; unless they are expressly excluded (Itmala 
S.S. C>. v. Green, [1900] 1 Q. R. 518 ; 99 L. J. Q. R. 445).

In charter parties it is usual to allow a certain number of days, termed lay days, for 
loading and unloading, with liberty to detain the ship for a specified number of days, 
at a specified rate of payment.

The sums agreed to be paid for such allowed detention during the specified days are 
properly called “demurrage,” and are recoverable as a debt, but compensation for any 
detention beyond those specified days, where there is no agreement as to the payment 
to be made in respect thereof, is not “ demurrage ” (though sometimes popularly called 
so), and is recoverable only as damages (Xeilxen v. Witt, 19 Q. R. I). 97, 70 et seq. ; 
Clink v. Radford. [1891] 1 Q. R. 925 ; 90 L. J. Q. R. 388 ; Dunlop v. Balfour, [1892] 
1 Q. R. 507 ; 91 L. J. Q. R. 354). See ante p. 164.

In reckoning demurrage, in the absence of stipulation to the contrary, a fraction of 
a day is reckoned as a day (Commercial Steamxhip Co. v. Boulton, L. K. 10 Q. R. 349 ; 
44 L. J. Q. R. 219).

Whenever, in the charterparty, it is agreed that a specified number of days shall lie 
allowed for loading, or unloading, as the case may be, and that it shall be lawful for 
the freighter to detain the vessel for that purpose a further specified time, on payment 
of a daily sum, this constitutes a stipulation on the part of the freighter that he will 
not detain the ship for loading, or unloading, as the case may be, beyond those two 
specified periods (Ford v. Cotexworth, L. It. 4 Q. R. 127 ; L. It. 5 Q. R. 544 ; 39 L. J. 
Q. R. 188 ; Xelxon v. Dahl, 12 Ch. 1). 598, 583, 584 ; 50 L. J.Ch. 441 ; 9 App. Cas. 38).

The right of the shipowner as to unloading is that the liability of the charterer as 
to his part of the joint act of unloading should accrue as soon as the ship is in the 
place named as that at which the carrying voyage is to end, and the ship is ready, so 
far ns she is concerned, to unload ; and when the ship is at the named place, or, where 
there is a stipulation to that effect, so near thereto as she may safely get, and is ready 
to discharge, the liability of the charterer as to unloading commences (Xelxon v. Dahl, 
xupra ; Tkartix Sulphur Co. v. Morel, [1891] 2 Q. R. 647, 951 ; 91 L. J. Q. R.ll ; Good 
v. Ixaacx, [1892] 2 Q. R. 555 ; 91 L. J. Q. R. 649).
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The like, for Demurraye due under a < 'harterparly (/,).

The plaiutiff’s claim is for demurrage due from the defendant to the
plaintilf under a charterparty, dateil the------------- , 1U—, between the
plaintiff and the defendant, of the ship “------” [of which the plaintiff was
owner].

Particulars :—
Demurrage of the said ship at------for-------days, from

the-------------, ID—, to the-------------, 19—, inclusive,
at the rate of £----- per day ......................................... £------.

Shipowner ayainst Charterer for Detention beyond the Demurruye Days(b).

1. The plaintiff' has suffered damage by breach of a charterparty dated 
the loth March, 19—, between the plaintiff and the defendant of the 
ship “ Mary.”

2. The ship was detained at the port of loading.
Particulars of damage :—
19—, Jan. 1st to Jan 10th. 10 days' detention beyond the

demurrage days, at £25 per day ........................................... £250.
The plaintiff claims £250.

(See R. S. C., 1883, App. C., Sert. V., No. 3.)

The tike, for ml Loadiny pursuant to the Charterparty (b).

1. [ The same as parayraph 1 of the last Precedent.]
2. The defendant made default in loading the agreed cargo. 
Particulars :—

Societies.

I. Buildino Societies (c).
Commencement of Claim by or ayainst an Incorporated Ruildiny Society.

The plaintiff's, who are a building society incorporated under the 
Building Societies Acts, claim, &c., or, The plaintiff claims against the 
defendants, who are, &o. [«.< above'].

(1) See preceding note.
(<•) The principal enactments now in force relating to Buildino Societies arc the 

Building Societies Acts, 1874 to 18114 (37 A 38 Viet. c. 42 ; 38 A 30 Viet. c. 9 ; 40 A 41 
Viet. e. 03 ; 47 A 48 Viet. e. 41 ; 57 A 7,8 Viet. e. 47), which may be cited together as 
“The Building Societies Acts." Upon obtaining a certificate of incorporation under 
these Acts the society becomes a body corporate by its registered name (see 37 A 38 
Viet. c. 42, s. 9), and sues and is sued by that name.
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II. Friendly Societies (d). 

Commencement of Claim by a Friendly Society. 

Between A. li. and ( '. D., trustees of the------
Friendly Society .......................  Plaintiffs,

and
E. F. ............................................... Defendant.

Statement of Claim.
The plaintiffs, who are the trustees of the ------Friendly Society, which .

is a society registered under the Friendly Societies Acts, claim, &e.

By 37 hi 38 Viet. c. 42, s. 1*5, the rules of building societies thereafter established 
arc required to state whether disputes between the society and any of its members, or 
any person claiming by or through any member, or under the rules, are to be settled 
by reference to the County Court, or to the Registrar of Friendly Societies, or to 
arbitration ; and by s. 3G, the determination by the designated tribunal of such 
disputes is to be final and conclusive.

As to the meaning of the word “disputes,” when used in the Building Societies 
Acts, see 47 hi 48 Viet. c. 41, s. 2; Western Jiuilding Society v. Martin, 17 Q. B. D. 
GOV ; 55 L. J. Q. B. 382 ; Municipal Jiuilding Society v. Hi chard a, 31) Ch. 1). 372 ; 58 
L. J. Ch. 8 ; and as to the cases in which the County Court has jurisdiction to 
determine such disputes, see s. 35. The effect of these enactments appears to be that 
the ordinary jurisdiction of the Supreme Court is usually ousted by the rules in cases 
of disputes arising between a society and its members (or representatives of members) 
in their capacity of members, that is, in cases of disputes arising out of the social con
tract ; and further, that, if the rules make express provision to that effect, but not 
otherwise, it is also ousted in cases of disputes arising between them collateral to the 
social contract, such as those on mortgages ; whilst with regard to disputes entirely 
extraneous to the social contract, such as one arising in respect of work done for the 
society by a member, the jurisdiction is not ousted (/&.).

Building societies have limited lowers of receiving deposits or loans (see 37 & 38 
Viet. c. 42, s. 15 ; and 57 5: 58 Viet. c. 47,s. 14),and cannot borrow or receive deposits 
in excess of those powers (Chapleo v. Brunswick Jiuilding Society, 6 Q. B. I). GDI) ; 50 
L. J.Q. B. 372 ; Jirooks v. Jilackburn Jiuilding Society, 1) App. Cas. 857 ; 54 L. J. Ch. 
370 ; Wen lock v. Hirer Dee Co., infra').

By s. 43 of 37 &. 38 Viet. c. 42, it is provided that if any society under the Act 
receives loans or deposits in excess of the prescribed limits, the directors or committee 
of management of such society receiving such loans or deposits on its behalf shall be 
personally liable for the amount so received in excess. (See Looker v. Wriglcy, 0 
Q. B. 1>. 307 ; Cross x. Fisher, [ 1802] 1 Q. B. 407.) Directors or officers of building 
societies receiving moneys on behalf of the society in excess of the powers of the 
society, may in some of such cases be personally liable by the common law, upon the 
ground that they impliedly warranted that they had authority to borrow for the 
society (Chaplco v. Brunswick Jiuilding Society, supra; Cross v. Fisher, supra;
“ Agent," ante, p. 70).

A society may be equitably liable in some cases to repay money advanced beyond 
its borrowing powers where it can be shown that the money so advanced has been 
applied to the repayment of debts properly incurred by the society (Jiroohs v. Jilack
burn Jiuilding Society, supra ; see also Wcnlock v. Hirer J)ec Co., 10 App. Cas. 354 ;
57 L. J. Ch. 046 ; 10 Q. B. I). 155 ; 36 Ch. D. 674 ; 38 Ch. D. 534 ; In re Wrexham, 
$c., Hy. Co., [1800] 1 Ch. 205, 440 ; 68 L. J. Ch. 270).

(rf) Friendly Societies, in general, are regulated by the Friendly Societies Act, 
1806 (50 k 60 Viet. c. 25).
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The like, where the Trustees have died since the Writ was issued, and 
new ones have been appointed.

[The Statement of Claim should state both the original title of the action 
and the substituted title as in the form, ante, p. 61. The plaintiffs being
described as “ trustees of the------Friendly Society,” as in the preceding
form.]

Statement of Claim.
1. This action was commenced by A. B. and C. D. (since deceased), who

were then the trustees of the------Friendly Society, and, after the death of
the said A. B. and C. />., the above-named plaintiffs were duly appointed 
trustees of the said friendly society, and were, by an order in this action 
dated the-------------, 19—, made plaintiffs in this action.

2. The above-named Friendly Society is a society registered under the 
Friendly Societies Acts, and the plaintiffs E. F. and G. //., as trustees of 
the said society, claim, &c.

Property belonging to a registered society, vests in the trustees for the time being 
of the society (see s. 49 (1)), and the property of a registered branch of a society vests 
in the trustees for the time being of the branch, unless the rules vest it in the trustees 
of the society (see s. 49 (2)).

By s. 61, “ In all legal proceedings whatsoever concerning any property vested in 
the trustees of a registered society or branch, the property may be stated to be the 
property of the trustees in their proper names as trustees for the society or branch 
without further description.”

By s. 94, “ (1.) The trustees of a registered society or branch, or any other officers 
authorised by the rules thereof, may bring or defend, or cause to be brought or 
defended, any action or other legal proceeding in any Court whatsoever, touching or 
concerning any property, right, or claim of the society or branch, and may sue and be 
sued in their proper names, without other description than the title of their office.

‘‘(2.) In legal proceedings brought under this Act by a member, or person claiming 
through a member, a registered society or branch may also be sued in the name, as 
defendant, of any officer or person who receives eoutributions or issues policies on 
behalf of the society or branch within the jurisdiction of the Court iu which the legal 
proceeding is brought, with the addition of the words ‘on behalf of the society or 
branch ' (naming the same).

“(3.) A legal proceeding shall not abate or be discontinued by the death, resigna
tion, or removal from office of any officer, or by any act of any such officer after the 
commencement of the proceedings.”

By s. V (3), and the 1st Schedule (8), the rules of the society arc to contain pro
visions stating the manner in which disputes arc to be settled ; and by s. 08 of the 
Act, disputes between the society and its members, or between the other parties 
specified in that section, are to be decided in manner directed by the rules, and such 
decision is to be conclusive.

Ihe effect of the above enactment is that the ordinary jurisdiction of the Supreme 
Court is iu general ousted as regards disputes arising out of their membership between 
members or persons claiming through members of a friendly society and the society or 
its officers, that disputes which are entirely independent of membership are not with
drawn from the cognisance of the Court (see Mulkcrn v. Lord, 4 App. Cas. 182 ; 47 
B. J. Ch. 228), and that where the question in dispute is whether a party is or is not 
a member of the society the remedy is by action. (See Ptilliscr v. Dale, [1897 1 
Q. B. 257 ; 66 L. J. Q. B. 236.)
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III. Industrial and Provident Societies («).

IV. Loan Societies!/).

V. Trade Unions (>/).

Commencement of Claim by or against a Trade Union.

The plaintiffs, who are the trustees of the [state the title of the Union'}, 
which is a trade union registered under the Trade Union Acts, 1871 and 
1876, or, The plaintiff claims against the defendants, who are, &c. [as 
above"].

(e) The law as to Industrial and Provident Societies lias been consolidated 
and amended by the Industrial and Provident Societies Acts, 181)3 to 1895 (5(1 & 57 
Viet. c. 39, and 58 k 59 Viet. c. 30), which arc the Acts now in force on this subject.

By s. 21, the registration of a society under this Act renders it a body corporate, and 
it may sue and be sued in its registered name.

The provisions made for the settlement of disputes arc similar to those for friendly 
societies.

(/) Loan Societies are regulated by 3 & 4 Viet. c. 110, repealed in part by the 
Statute Law Revision Acts, 1874 and 1890, and by the Friendly Societies Act, 1875, 
s. 10 (4). These societies cannot sue or be sued in their own name. The trustees in 
whom the property is vested must sue or lie sued for them. (See s. 8 of 3 k 4 Viet, 
c. 110.)

(y) The principal acts relating to Trades Unions are the Trade Union Acts, 1871 
and 187(1 (31 k 35 Viet. c. 31, and 39 & 40 Viet. c. 22). All real and personal estate 
belonging to a union registered under these Acts is vested in trust, es, and in all actions 
the same must be stated to be the property of the trustees, in their proper names as 
trustees of such trade union (34 k 35 Viet. c. 31, s. 8 ; 39 k 40 Viet. c. 22, s. 3).

The trustees of any union so registered, or any other officer of such union who 
may be authorised so to do by the rules thereof, are empowered to bring or defend any 
action concerning the property, right, or claim to property of the union ; and may in 
all cases concerning the property of such union, sue and be sued in their proper names, 
without other description than the title of their office ; and no such action will abate 
by the death or removal from office of such persons, or any of them, but the same may 
be proceeded in by their successors (34 k 35 Viet. c. 31, s. 9).

A registered trade union may, although it is not a body corporate, be sued in its 
registered name (Tuff I ale lltj. Co. v. Amalgamated Itailiray Serrants, [1901] 
A. C. 42(1 ; 70 L. .1. K. It. 905).

Where the action is one to prevent a misapplication of the funds of the union, the 
trustees should, it would seem, in general be parties to the action. (See Hou'den v. 
Yorkshire Miners Association, infra.) Where the action is to recover damages for 
wrongs committed on behalf of a union by its officers, it has been usual to sue the union 
and to join such officers ; see, for instance, (Uhlan v. National Labourers Union, [1903] 
2 K. It. (loo ; 72 L. J. K. It. 907.

Ity s. 3 of the Trade Union Act, 1871, “ The purposes of any trade union shall not, 
by reason merely that they are in restraint of trade, be unlawful so as to render void 
or voidable any agreement or trust.”

Ity s. 4 it is provided that “ Nothing in this Act shall enable any Court to entertain
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Solicitors (A).

Claim for Work done, Ar,, by a Solicitor («").

The plaintiff's claim is for £------ for work, journeys, and attendances,
done, performed, and bestowed by tbe plaintiff as the defendant’s solicitor

any legal proceedings instituted with the object of directly enforcing or recovering 
damages for the breach of” certain agreements, including agreements “ between mem
bers of a trade union as such, concerning the conditions on which any members” of 
such union “ shall or shall not sell their goods, transact business, employ or be employed,” 
and agreements for the payment by any person of any subscription or penalty to a 
trade union, or for the application of the funds of a trade union to provide benefits 
to members. Prior to this Act an association whose main purposes were in restraint 
of trade was an illegal association and could, in consequence, maintain no action to 
enforce its objects, and was not liable to any action at the suit of a member seeking 
to enforce its objects, or his own rights, or claims as member, even apart from the 
technical difficulty (as to which see now the decision in the Tuff Vale Cose, supra') 
of its position as an unincorporated society not registered or recognised by the law 
(Farter v. Close, L. It. 4 Q. It. 602 ; 88 L. J. Q. B. 263 ; Itigby v. Cannot, 14 Ch. D. 
482 ; 49 L. J. Ch. 328). Where the main purposes are lawful, such as those of a 
friendly society, the association might, and may maintain actions to enforce such 
purposes, and is liable to be sued in respect of them by its members (Stvaine v. Wilson, 
21 (). B. 1). 2:>2 ; 59 L. J. Q. B. 76).

The general effect of the above enactments is, that the Courts do not enforce claims 
by trade unions, as ordinarily constituted, to recover from their members payments due 
in respect of membership, or claims by members to be paid allowances or to receive 
benefits due to them as members, or damages for wrongful expulsion from mcmbciship 
nor do they grant injunctions to prevent such expulsion, or decide disputes as to the 
right to be or remain a member (Itigby v. Connol, supra; Crocker v. Knight, [1892] 
2 Q. B. 702 ; Chamberlain!'t Wharf v. Smith, [1900] 2 Ch. 605 ; 69 L. J. Ch. 783 ; 
Cullen v. El win, 88 L. T. 686 ; 90 L. T. 840). But they will entertain actions to 
prevent wrongful applications of the funds of a union to purposes not sanctioned by 
the rules of the union, as for instance, in aid of a strike not authorised by the union 
(Ifowden v. Yorkshire. Miners' Association, [1905] A. C. 256 ; 74 L. J. K. B. 511 ; 
and see Wolfe v. Mathews, 21 Ch. D. 194 ; 61 L. J. Ch. 833). Such last-named actions 
are not considered as “instituted with the object of directly enforcing” tic agree
ment between the member and the union (lb. ; and sec Winder v. Guardians of Hull, 
20 Q. B. D. 412). See further “ Trade Disputes,” post, p. 489 ; “Illegality,” post, 682 ; 
“ Master and Serrant," post, p. 432.

(/#) By the Judicature Act, 1873, s. 87, the name “solicitor” is, in effect, substituted 
for that of “ attorney,” as regards persons practising in the Supreme Court, and by the 
Solicitors Act, 1877 (40 Sc 41 Viet. c. 25), s. 21, the enactments in force relating to 
attorneys are to be construed as applicable to solicitors.

The Court has a summary jurisdiction over solicitors as officers of the Court, and will 
enforce honourable conduct on their part, even apart from contractual obligation, or 
legal liability. (See Ex p. lia y ley, 9 B. Sc C. 691 ; Ex p. El wards, infra ; In re Grey, 
[1892] 2 t). B. 440, 443, 447 ; 01 L. J. Q. B. 795.)

(j) An untaxed bill may be the subject of a special indorsement, and, if in such case an 
application is made for judgment under Old. XIV., a special order may be made 
providing for the taxation of the bill. (Sce«/tff, p. 67.) A solicitor retained to conduct 
an action cannot ordinarily sue for his costs until the action is ended (Underwood v. 
Lewis, [1894] 2 Q. B. 306).

There is, in general, no privity of contract between the client and the town agent 
of the client’s solicitor, and consequently no right of action by the client against such 
town agent for any breach of his contract or duty as solicitor, or by the town agent 

B.L. X
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for tlic defendant at his request, and for moneys paid by the plaintiff [as 
such solicitor] for the defendant at his request.

Particulars :—
V.)—,-------------, To work done, &c., full particulars whereof

to arc contained in a bill of costs delivered
19—t------------ , to the defendant on the-------------- ,

By a Client at/a in sf fiis Solicitor for Neyliyence (k).

1. The plaintiff has suffered damage from the defendant’s negligence in 
his conduct for the plaintiff, as his solicitor, of business undertaken by the 
defendant on the plaintiff’s retainer.

2. The negligence was in making, on the------------- , 19—, an application
under Ord. XIV., r. 1, in the case of A. H. (the plaintiff) v. C. /A, where 
the case was one of unliquidated damages and not of debt.

Particulars of damage :—
Taxed costs paid to C. D. on dismissal of summons, £------.

(See R. S. C., 1883, A/y. C., Sect. P., No. 8.)

against such client for his charges (Dobbins v. Fennell, 11 Q. B. 248 ; 17 L.J. Q. B. 77 ; 
Cobb v. lieehe, 6 Q. B. 1)30). The solicitor is answerable to his client for his town 
agent’s management of the client’s cause or matters (Collin* v. Grifiin, 1 Barnes, 37).

When the town agent receives, in an action which he is conducting for the solicitor, 
payment of the debt or damages sued for, he has no lien upon the money so received 
as against the client, beyond such as the country solicitor may have on it ; and the 
Court may, under its summary jurisdiction, order him, in the absence of proof of 
such lien of the country solicitor, to pay over the money to the client, although there 
is no privity of contract between them (/> p. Edward*, 7 Q. B. D. 155 ; 8 Q. B. 1). 
202 ; 60 L. J. Q. B. 541 ; 51 L. J. Q. B. 108).

(k) Actions against solicitors by their clients for negligence may be framed, in 
general, either in contract or in tort. (See lit yth v. Fladyate, [1801] 1 Ch. at p. 300.)

A solicitor impliedly contracts to use reasonable skill and diligence in the performance 
of his duty, but he is not liable for a mere error of judgment upon a point of law open 
to reasonable doubt (Partes v. Landell, 12 Cl. k F. 91 ; Hunter v. O'oldwell, 10 Q. B. 
01), 83 ; 16 L. J.Q. B. 274 ; Kemp v. Burt, 4 B. & Ad. 424 ; Godefroy v. Dalton, 0 Bing. 
400; Godefroy v. Jay, 7 Bing. 413; Whiteman v. I fa whinx, 4 C. P. I). 13).

A solicitor has no implied authority to compromise his client’s claim before the 
commencement of the action, and the client is not bound by a compromise so made, 
if he has neither previously authorised it, nor ratified it when it came to his know
ledge (Maeauley v. Policy, [1807] 2 Q. B. 122) ; but he may compromise an action 
that has been commenced, provided he is acting bond Jide and not contrary to his 
client’s express instructions (Carmther* v. Aewen, 19 Times ltep. 247).

A solicitor is liable to his client in an action for damages for compromising an action 
against the express directions of the client (Butler v. Knight, L. R. 2 Ex. 109 ; 36 L. J. 
Ex. 06 ; Fray v. Yowles, 1 E. & E. 839 ; 28 L. J. Q. B. 232).

A solicitor who professes to act for one who has in fact not retained him or authorised 
him to do so, or who lias to his knowledge died, may, in some eases, be liable to a third 
party, upon an implied warranty that he had the authority he professed to have. 
(See “ Agent," ante, p. 70 ; Salton v. Xew fieeston Co., [19001 1 Ch. 43; 09 L. J. 
Ch. 20.)
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The like, for Neytvjent Advice and Misre/resentation ns lo Investments.

1. The plaintiff has suffered damage from the defendant’s negligence in 
his conduct for the plaintiff as her solicitor of business undertaken by the 
defendant on the plaintiff’s retainer.

2. The negligence consisted of the defendant as the plaintiff’s solicitor
in------, 19—, advising and inducing her to invest the cash she then had
and to sell out the investments she then held and invest the proceeds thereof
(which cash and proceeds amounted to £------) in the purchase of certain
equities of redemption of and in Nos. — and —, and subsequently, on 
the------------ , 19—, also Nos. — , —, and —,------Road, Kensington.

8. The defendant induced the plaintiff" to make the said investment and 
purchase the said equities of redemption by representing to her verbally on
the------------ , 19—, that the same was a safe and profitable investment ;
that the said investment would produce 10 per centum per annum interest 
on the capital invested ; that the defendant had made similar purchases 
for his own wife ; that the defendant had purchased similar equities for 
another lady client of his, and that they had thereby increased their
incomes from £----- or £-------a year to £------- a year i that the owner
would sell the said equities of redemption at a less price to any client of 
the defendant’s than to a stranger ; that the defendant had made all due 
and proper inquiries as to the value of the said property and the said 
equities and had ascertained that the same afforded ample security for the 
said investment. Each and every of the said representations was untrue 
as the defendant well knew or ought to have known.

4. The defendant in inducing and advising the plaintiff to make the 
said investment negligently omitted to explain to her the nature of an 
equity of redemption, of which she was ignorant, and negligently omitted to 
explain and point out to her that hy purchasing the same she became 

. liable to pay to the mortgagee large sums of money far exceeding the 
amount invested or the amount she possessed and that the said property 
was leasehold and that she became liable to pay the ground rent and to 
perform the covenants as to repairing and insuring and the other covenants 
contained in the lease and that the income to be derived from the said 
investment was contingent on the said houses being let and the tenants 
paying their rent. Moreover he concealed the fact that the owner of the 
said equities of redemption was a client of his and that he himself or 
another client of his was the mortgagee.

6. The defendant in so advising and inducing the plaintiff to make the 
said investment negligently omitted to make due and proper inquiry ns to 
the sufficiency thereof as a security for the capital invested and omitted to 
make proper deductions for cost of collection repairs and loss through 
houses standing empty and tenants not paying their rent The defendant 
knew or he could by due and proper inquiry have ascertained that the 
said security was wholly insufficient and unsafe.

x 2
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G. Acting on the advice and inducement of the defendant the plaintiff
on the---------- , 19—, sold out her said other investments and invested
the said £------in the purchase of the said equities of redemption.

7. The said investment was and is valueless. It has not paid 10 per 
cent, or any interest, nor will it pay any. The said security was not a safe or 
sufficient or indeed any security for the said investment.

8. By reason of the premises the plaintiff has lost the interest on the said 
capital invested by her and has lost her said capital and she has incurred 
the aforesaid liabilities and is liable to be called upon to pay and satisfy 
the same and she has been and is otherwise injured.

The plaintiff claims £----- .

Stock Exchange (/).

Claim by a Stockbroker for Money Paid, Commission, Ac.

The plaintiff’s claim is for money paid and work done by him as stock
broker for the defendant and at his request in and about the purchase of 
stocks and shares, and for commission and brokerage [and interest] due 
from the defendant to him in respect thereof.

Particulars :—

By------

The plaintiff claims £----- .

(/) See “ JJroker," a ale, p. 1.17 ; /mat,p. t>21 ; “ (taming,” /out, p. 0G7. It is in general 
the duty of a person employed as broker to buy or sell shares, whether employed to 
do so on the London Stock Exchange or not, to establish for his employer a privity of 
contract with a third jierson willing to contract anil capable of contracting. Upon the 
1-ondon Stock Exchange this is done by procuring, in the first instance, a contract with 
a11 jobber,” who is hound cither to carry out the contract himself or to pass the name of a 
|ierson capable of contracting.and who authorises his name to be passed,so that ultimately 
a contract may be established between such person ami the employer (fide* v. Jtrintoire, 
L. R. 4 Ch. 3 ; 38 L. J. C h. 81 ; Crater. Paine, L.R. 4Ch. 441, 44S ; 38 L. J.Ch. 22R ; 
Majeted v. Paine, L. It. 6 Ex. 132 ; 40 L. J, Ex. 67) ; and the employer may object to
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Claim btj a Stockbroker for Differences, dr. (m).

The plaintiff’s claim is for money paid and work done by him as stock
broker for the defendant and at his request in and about the purchase and 
sale and carrying over of stocks and shares and for differences contangoes 
[backwardations] commission and interest due from the defendant to the 
plaintiff in respect thereof.

Particulars :—

IV—; To balance—full 
particulars 
were delivered 
to the defen
dant before 
action.

I To -

IV— - By------------@

Balance due ...

The plaintiff claims £----- .

a name which is that of an infant or person incapable of contracting, or of a foreigner 
resident abroad [Allen v. Grave*, L. R. 5 Q. B. 478 ; 39 L. J. Q. B. 157 ; Xivkalls v. 
Merry, L. R. 7 H. L. 530 ; 45 L. J. Ch. 575).

A person employing a broker on the London Stock Exchange impliedly authorises 
him to act according to the rules and regulations of that exchange, provided they are 
not unreasonable, or contrary to law, or inconsistent with the nature and terras of the 
employment, and is bound to indemnify him against payments made by him under and 
in compliance with such rules and regulations (Robinson v. Mol hit, L. It. 7 H. L. 802 ; 
44 L. J. C. I*. 302 ; Perry v. Harnett, 15 Q. B. D. 388 ; 54 L. J. Q. B. 466 ; Xeihon 
v. James, V Q. B. D. 546 ; 51 L. J. Q. B. 36V ; Benjamin v. Barnett, 8 Com. Cas. 244, 
247 ; IV Times Rep. 564) ; but not against payments or losses caused by the default or 
misconduct of the broker [Duncan v. Hill, L. R. 8 Ex. 241 , 42 L. J. Ex. 17V).

It is the duty of brokers to render to their employers proper and true accounts of 
all transactions entered into by them on behalf of their employers, and to permit their 
employers at reasonable times to inspect the entries in their books relating to the business 
done on behalf of such employers with third persons. (See Leiteh v. Abbott, 31 Ch. D. 
374 ; 55 L. J. Ch. 460 ; and Makepeace v. Boyer*, 34 L. J. Ch. 396.)

(in) “ Contango ” is the money which a buyer has to pay to i>ostponc payment for 
and acceptance of shares, and “ backwardation ” that which a seller has to pay to 
postpone delivery of shares. An order given to a broker to buy or sell is, if no mention 
is made of time, primd facie taken on the London Exchange as meaning for the next 
account day (Schwabe and Branson, pp. 55, 133, 134). A broker has no right or duty 
to “carry over ” for his employer without a contract between himself and his employer 
to that effect, either express or implied [lb. p. 134 ; Fenwick v. Buck, 24 L. T. 274 ; 
Cull urn v. Jlodye*, 18 Times Rep. 6 ; In re Orerwey, [1900] 1 Ch. 209 ; 69 L. J. 
Ch. 255).



310 STATEMENTS OF CLAIM IN ACTIONS ON CONTRACTS.

Claim against a Stockbroker for inferences.

The plaintiff’s claim is for money had and received by the defendant to 
and for the use of the plaintiff in respect of the purchase and sale by the 
defendant as the plaintiff’s stockbroker of stock and shares.

Particulars : —

The plaintiff claims £------,

Against a Stockbroker for not Purchasing according to Order (n).

1. The plaintiff has suffered damage by the defendant’s breach of a
contract made verbally on the------------- , 19— [or, made by letters dated
the--------------, 19—, and------------- , 19—, or, as the rase mag is],
whereby the defendant agreed to purchase for the plaintiff------shares of
and in the------Company, Limited [or, as the rase mag iie], at a price not
exceeding £------per share, or at the then market price of the said shares
for commission to the defendant.

2. The defendant could have purchased the said shares pursuant to the 
said contract at the said price, but he wholly failed to do so.

The plaintiff has suffered the following loss and damage, viz. :—
£ s. d.

19—,------------ . Price at which the defendant could have
purchased the shares, at £------ per
share ...................................................

Price which the plaintiff had to pay 
for them at £----- per share.................

Loss....................... £

(«) A broker docs not, in general, undertake nlrsolutcly, that lie will buy or sell for 
bis employer, but only tlmt be will make reasonable efforts to do so, using for that 
purpose reasonable skill as a broker (Fletcher v. Marshall, 15 M. & W. 755 ; 5 Rail. Cas. 
310 ; and ex Ireland v. Lh'inyston, l„ It. 5 II. L. 395,107, 109 ; 11 L. J. (j. B. 201).
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Against Stockbroker*for wrongly c'osing the Plaintiff's Account (o).

1. The plaintiff lias suffered damage by the defendants’ breach of agree
ment to carry over stock purchased for him.

2. The plaintiff on the------------- , 19—, verbally [or, by a letter dated
that day, or, a* tie case may le] employed the defendants ns his stock
brokers to purchase for him certain shares, viz., ------, for the [Mid J une j
account, and the defendants verbally [or, by a letter dated the-------------,
19—, or, &c.] accepted the said employment, aud on the------------ , 19—,
purchased the said shares at £----- per share.

3. On the------------- , 19—, in consideration that the plaintiff would
deposit with the defendants certain securities, viz.,------, which ho
accordingly did, the defendants agreed with the plaintiff' verbally [or, as 
the case may to] that they would continue and carry over the said shares 
until the------------- , 19—.

4. The defendants did not continue or carry over the said shares until
the said------------- , 19—. On the------------- , 19—, they wrongfully and
without the plaintiff’s instructions or authority closed the plaintiff’s
account and sold the said shares. The plaintiff' by letter dated the------
------, 19—, repudiated the said sale, and required the defendants to
continue aud carry over the said shares as agreed.

5. The plaintiff' has suffered the following damage :—
£ s. d.

Price of the said shares on the said------------- , 19—, at
£------per share.................................................................

Price at which the defendants could and should have carried 
over the said shares at £----- per share .........................

Loss...................£

The plaintiff claims £------.

(<*) It is, in the absence of agreement to the contrary, express, or implied from 
previous dealings, the duty of the employer to put his broker in funds before the 
account day to meet the payments he has to make for him, and if he fails after proper 
notice to do so, the broker may close the account and recover from the employer the 
differences or other sums he is compellable to pay, as also his proper charges on the 
transaction (Dari* v. Howard, 24 Q. 11. D. GUI ; 69 L. J. Q. 13. 133 ; Drucc v. Levy, 
7 Times Hep. 259 ; Macoun v. Krskine, [ 1901 ] 2 K. 13. 493, 498,600 ; 70 L. J. K. 13. 973). 
An account may also in general be closed if the employer dies or becomes insolvent. 
(See Lacey v. Hill, Seri my cour'8 Cane, 8 Ch. D. 921 ; 42 L. J. Ch. G57 ; lb., Cowley's 
Case, L. It. 18 Eq. 182 ; 43 L. J. Ch. 551.)

As to securities deposited as “cover,” see "Gaming” post, p. 670, and In re 
Cronmire, [1898] 2 Q. 13. at p. 395.

As to the measure of damages for wrongfully closing an account, see Michael v. 
Hart, [1901] 2 K. 13. 867 ; [1902] 1 K. 13. 482 ; 71 L. J. K. 13. 265. Affd. in II. L. 89



312 STATEMENTS OF CLAIM IN ACTIONS ON CONTRACTS.

Claim against linkers (outside) em/ilogeil In bit// ami sell on Iht London 
Stork Exchange, for Damages for not bilging and selling on such Slock 
Exchange (//).

1. Between the months of July and December inclusive, 1905, the 
plaintiff employed the defendants, who are outside brokers in London, 
as his brokers to buy and sell and carry over stocks and shares for him ou 
the London Stock Exchange from and to members on the said Stock 
Exchange.

2. From time to time, in the course of the fortnightly accounts during 
the said period from July to December, the defendants rendered to the 
plaintiff contract notes and accounts [and wrote letters to the plaintiff] 
representing that they had bought and sold and carried over stocks and 
shares as his agents and brokers on his account, and that they had bought 
and sold such stocks and shares from and to members on and of the said Stock 
Exchange, and that they were entitled to be indemnified by the plaintiff in 
respect of the liabilities so incurred by them in their employment as afore
said as his agents and brokers. Such representations are contained in all 
the contract notes sent by the defendants to the plaintiff during the said 
period.

3. The plaintiff, in the belief that the defendants were acting within the 
terms of their said employment, and on the faith of the said representa
tions, made payments from time to time to the defendants in order to 
indemnify them as he supposed from the liabilities represented to have 
been incurred by them and to pay for their supposed services as such 
agents and brokers as aforesaid.

Particulars.
£ s. d.

[19U5, July 4 ..................................................... 100 0 0
„ July 14 .....................................................  90 10 0
„ July 31 ..................................................... 240 2 0
„ &c. &c.]

4. The defendants did not buy or sell the said stocks and shares [as the 
plaintiff ’s agents and brokers at all, or] on the said Stock Exchange from 
or to members on or of the said Stock Exchange [or any one else], and 
were not entitled to be indemnified by the plaintiff, and if (which is not

(/;) Where a broker employed to buy on the Stock Exchange buys elsewhere or 
passes off his own shares, instead of procuring a contract for his employer with a third 
party, the employer may, on discovering what has been done, repudiate the transac
tion, and recover any money he has paid in respect of it, and in addition he may 
recover such damages as he has suffered directly owing to the broker’s misconduct, 
whilst the broker, on the other hand, has no right to be paid for his services in the 
transaction. (See ante, p. 138; Thompson v. Manic, 7 Times ltep. GD8 ; Stamje. v. 
Limits, 14 lb. 468 ; Nicholson v. Mansfield, 17 lh. 259.)

A similar rule applies to sales. The broker must not be the purchaser of shares he 
has to sell for his employer (/£>.). See “ Brokerante, p. 138.
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admitted) they made any contracts all those of purchase were at a price 
less than they represented hy the said contract notes to the plaintiff, and 
those of sale at a price greater than they represented hy the said contract 
notes to the plaintiff.

5. [The defendants diil not, if they did in fact buy or sell to third 
parties at nil, which is not admitted, give to the plaintiff' true or any 
accounts of such sales.]

6. In the course of the said " 3 defendants paid the plaintiff the
sums of £2.i on September 2nd and £71 8s. Gtf. on November 7th, and 
no more, purporting to be money received by them iu their said employ
ment as his saiil agents and brokers on his behalf ; and the plaintiff', without 
admitting any legal liability to do so, is willing to credit the defendants 
with those sums.

The plaintiff claims (I) £----- , the amount which he has paid the
defendants after giving credit for the said £00 8s. (id.

(2) Damages for the breaches aforesaid by the defendants
of their said contract of employment.

(3) An account and payment of the amount found to
be due.

For a Claim for the Frire of Shares, see “ Shares,” ante, p. 200.

For a Claim by a Vendor against the Purchaser for not acce/iUng the 
Shares, see "Shares,” ante, p. 200.

Tolls (/).

Tbauk (y).

Hy the Vendor against the Purchaser of a Husiness to recover the 
agreed Price.

The plaintiff’s claim is for money payable by the defendant to the 
plaintiff for the agreed price of the stock-in-trade and goodwill of the

(/) For instances of declarations for market tolls and stallage before the Judicature 
Act, sec Duke of Bedford v. Emmett, 3 It. A AW. 360 ; Lockwood v. Wood, (î Q. It. 81 ; 
Mayor of Yarmouth v. Groom, 1 II. Ac C. 102 ; 32 L. J. Ex. 74. As to anchorage tolls, 
sec Gann v. Free Fisher* of Whit stable, 11 H. L. 0. 132 ; 35 L. J. C. P. 23; Free 
Fishers of Wkitstahlc v. Foreman, L. It. 4 H. L. 266. As to fair and market tolls, sec 
Duke of Newcastle v. Worksop Council, [1308] 2 C'h. 145.

(J) The sale of the goodwill of a business does not, in the absence of express

0400
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business of a----- , afc------ , sold, transferred, and given up by the plaintiff
to the defendant on the------of------ , 19—, pursuant to an agreement in
writing dated the------------- , 19—.

Particulars

By the Purchaser against the Vendor of a Business for Breach of Warranty 
as to the Takings of the Business : see “ Fraud ” jwst, pp. 397, 399.

By the Purchaser of a Business on a Covenant by the Vendor to pay 
Liquidated Damages in the event of his carrying on a like Business 
within a certain Distance: see “ Liquidated Damagesante, p. 242.

By a Master against a former Servant for Breach of an Agreement not 
to carry on Business within a certain Distance : see Davey v. 
Shannon, 4 Ex. D. 81 ; 48 L. J. Ex. 459.

Warranty (//).

stipulation, imply any contract on the part of the vendor not to set up a similar 
business even in the immediate neighbourhood of the business sold, but he must not 
solicit orders from the former customers of that business (Labouchcrc v. Dawson, L. R. 
13 Eq. 1122 ; 41 L. J. Ch. 427 ; Trego v. Hunt, [181)0] A. (\ 7 ; 05 L. J. Ch. 1 ; Gilling
ham v. Iteddow, [1000] 2 Ch. 242 ; 00 L. J. Ch. 527), even although they have dealt 
with him since the sale (Curl lire», v. Webster, [1004] 1 Ch. 085 ; 7it L. J. Ch. 540).

Contracts by vendors not to carry on a particular business may be enforced by action 
provided that they are not such as to operate in unreasonable restraint of trade 
(Xordenfcldt v. Maxim Xordcnfcfdt, ,fr. Co., [1804] A. C. 535 ; 03 L. J. Ch. 008) ; anil 
so may similar contracts by servants with their employers (Dubou'ski v. Goldstein, 
[1800] 1 Q. 1$. 478 ; 05 L. J. t). It. 307) ; and so may contracts by lessees or purchasers 
of land not to carry on particular trades on the premises [Tod-1 teat teg v. Denham, 40 
Ch. 1). 80; 58 L. J. Ch. 83; Stuart v. Dijdoek, 43 Ch. 1). 343 ; 50 L.J. Ch. 142 ; Buckle 
v. Fredericks, 44 Ch. D. 214 ; Fritz v. lies, [1803] 1 Ch. 77).

The purchase of the goodwill of a business generally carries with it the right to use 
the trade name, but, apart from express agreement, the purchaser will not l>c allowed 
to use the name of the vendor in such a manner as to expose the latter to legal liability 
for debts contracted in the business after the transfer (Thyune v. Shore, 45 Ch. D. 577 ; 
50 L. J. Ch. 500 ; and see Townsend v. Jarman, [1000] 2 Ch. 008 ; <50 L. J. Ch. 823).

(/#) A warranty is a contract, collateral to the main purpose of the contract of sale 
or other principal contract. (See Chanter v. llojtkins, 4 M. & W. 300 ; 2 8m. L. C., 
11th ed., pp. 28, (51 ; Sale of Goods Act, 1803, 5(1 A 67 Viet. e. 71, s. 62(1).) To create 
an express warranty it is not requisite that the word “ warrant” should be used ; any 
affirmance or representation made at the time of a sale is a warranty, if so intended 
and understood by the parties (Pauley v. Freeman, 3 T. 11. 51, 57 ; 2 8m. L.C., 11thed., 
pp. 55, 5(5 ; Be Lassa lie v. Guildford, infra').

Words merely expressing opinion, belief, or expectation, and representations not
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intended to amount to a promise, arc to be distinguished from words of contract, and 
from représentât ions amounting to promises ; the former do not, whilst the latter may, 
create a warranty. (See Dent sen v. Taylor. [ 1893] 2 Q. B. 274,280, 281 ; 62 L. J. Q. B. 
516 ; Dr Uxsallc v. Guildford, [1901] 2 K. B. 21», 218, 221 ; 70 L. J. K. B. 633.) A 
new consideration is required to support a warranty made after the sale or other 
principal contract (^7\ande1or v. Lopnx, (Vo. Jac. 4 ; 2 Sm. L. C., llthcd., p. 64; 
Doxeorla v. Thoma», 3 Q. B. 231).

The law relating to warranties on the sale of goods has been codified, and in some 
respects amended, by the Sale of Goods Act, 1893.

A breach of the warranty gives no right to the buyer to reject or return goods sold 
with a warranty, unless there is an express contract to that effect, but only gives a 
claim for damages. (See es. 62 (1), 63 (1) ; and see s. 11 (1) (b) (c).)

A breach of a condition may afford to the buyer a ground for rejecting the goods 
(s. 11 (1) (b)(c)). A condition is not a collateral contract, but is a fundamental and 
essential part of the contract itself. (See Chanter v. ! tophi nx, Jtenfxrn v. Taylor, supra ; 
Helm v. It nr nrxx, 3 B. fc S. 751 ; 32 L..!. Q. B. 204 ; Varie y v. Whipp, [1900] 1 Q. B. 
613 ; 69 L. .1. Q. B. 333.)

By the Kale of Goode Act, 1893, s. 11 (1), “ (a.) Where a contract of sale is subject to 
any condition to be fulfilled by the seller, the buyer may waive the condition, or may 
elect to treat the breach of suuh condition as a breach of warranty,and not ns a ground 
for treating the contract as repudiated.

“(b.) Whether a stipulation in a contract of sale is a condition, the breach of which 
may give rise to a right to treat the contract ns repudiated, or a warranty, the breach 
of which may give rise to a claim for damages, but not to a right to reject, the goods 
and treat the contract as repudiated, depends in each ease on the construction of the 
contract. A stipulation may be a condition, though called a warranty in the contract.

“(c.) Where a contract of sale is not severable, and the buyer has accepted the 
goods, or part thereof, or where the contract is for s|»ecific gisais, the property in which 
has passed to the buyer, the breach of any condition to be fulfilled by the seller can 
only be treated as a breach of warranty, and not as a ground for rejecting the goods 
and treating the contract as repudiated, unless there be a term of the contract, express 
or implied, to that effect.”

Astipulation which originally amounted to a condition of the contract so that a 
breach of it would have justified a rescission, may, after acceptance of part of the goods 
by the buyer, lose the character of a c mdition and become a mere collateral warranty. 
(Sees, lid)(c),tupm.)

Where there is a breach of warranty, or a breach of a condition by the seller, which 
the seller elects, or is compelled, to treat as a breach of warranty, the buyer is not by 
reason only of such breach of warranty entitled to reject the goods ; but he may (a) set 
up against the seller the breach of warranty in diminution or extinction of the price : 
or (b) maintain an action against the seller for damages for the breach of warranty ” 
(s. 63(1)).

By s. 63(4), “The fact that the buyer has set up the breach of warranty in diminu
tion or extinction of the price docs not prevent him from maintaining an action forthe 
same breach of warranty, if lie has suffered further damage.” The word “action” in 
this section includes counterclaim and set-off. (See s. 62.)

If,in an action for the price, the puichnscr reduces the amount of the claim by 
proving the diminution in value of the goods by reason cf the breach of warranty, he 
is to that extent deemed to have received satisfaction for the breach, and is therefore 
precluded to that extent from afterwards recovering damages on a cross-action or 
counterclaim for such breach (Mondcl v. Steele, 8 M. hi W. 858).

Where all the terms of the contract are put into writing, evidence cannot be given of 
a parol warranty adding to or varying the writing, but where the parol warranty is 
collateral to the contract of sale, it may be reliai on, although the terms of the sale 
itself are in writing (ZA- hissalle v. Guildford, [1901] 2 K. B. 215, 222 ; 70 L. J. K. B. 
533). Sec further “ Sale of Goods," ante, p. 273 ; “ Fraud," jmxt, p. 397.
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( 'hiiiu for Hreitrh of Warranty of a Horse (i).

1. The defendant on the--------------- , 19—, by warranting a horse to be
then sound and quiet to ride, sold the said horse to the plaintiff for £------ ,

A warranty or condition as to quality, or fitness for a particular purpose, may be 
implied on a sale of goods by the usage of the trade, or by virtue of the provisions of 
the Sale of Goods Act, 1803 (see ss. lit, 14, 15, 62 (1), pp. ill it, 322), or under those 
of particular statutes, e.y., the Chain Cables and Anchors Act, 1874 (37 k 38 Viet, 
e. 51) ; the Fertilisers and Feeding Stuffs Act, 1833 (50 k 57 Viet. c. 56) ; and the 
Merchandise Marks Act, 1887 (50 & 51 Viet. c. 28).

(0 Upon a sale of a specific chattel, or of specific goods, the actual conditions of 
which may be ascertained by the purchaser, there is, in general, no implied warranty 
of soundness or quality (see s. 14, pout, p. 322 ; and see Parkinson v. Lee, 2 East, 314 ; 
Dickson v. Zixania, 10 ('. B. (102, 610 ; Jones v. Just, L. R. 3 Q. B. 107, 202 ; 37 L. J. 
Q. B. 80 ; Smith v. Hughes, L. It. 6 Q. B. 507, 603 ; 40 L. J. Q. B. 225) ; and the rule is 
the same in cases of exchange of specific goods (Âf/ Aenrille v. Campbell, 3 Camp. 351).

An agent who gives a warranty in selling on his master's behalf binds his master by 
such warranty where it is within the limits of his authority to warrant, or where it is 
within the apparent limits of his authority, so that the person dealing with him has a 
right to believe, and does believe, that he has the authority to warrant which he 
assumes to have. Thus, the servant of a horse dealer employed in the ordinary conduct 
of the business, may bind his master by selling a horse with a warranty, though he may 
on the particular occasion have express instructions, unknown to the buyer, not to 
warrant (Howard v. Sheuard, L. R. 2 C. 1\ 148 ; 36 L. J. C. 1*. 42 ; Head y v. Todd, 
0 C. B. N. 8. 502 ; 30 L. J. C. 1*. 223 ; (’airman v. llichfx, 16 V. B. 104 ; 24 L. J. C. P. 
128). But if the master does not carry on the business of a horse dealer, a servant 
employed by him on a particular occasion to sell a horse would have no implied 
authtrity to warrant the horse, and the master would not be bound by a warranty 
given by the servant, if, in fact, he had no authority to warrant (llrudy v. Todd, 
supra'). If the master in such case affirms the sale he must affirm it in toto, and adopt 
the warranty {lb.).

It is ordinarily to be implied that defects apparent at the time of the bargain are 
not included in a general warranty ; a party, therefore, who should buy a horse knowing 
it to be blind, could not sue on a general warranty of soundness {per Tindal, C.J., 
in Maryetson v. Wright, 7 Bing. 603; and see Holliday v. Morgan, 1 E. & E. 1 ; 28 
L. .1. Q. B. 0).

If at the time of the sale the horse warranted to be then sound has any disease, or 
congenital defect, or malformation, which diminishes his usefulness so as to make him 
less tit for work, or which will in the ordinary course diminish his usefulness, or if lie 
has, either from disease or accident, undergone any alteration in structure that 
actually does, or in its ordinary effect will, so diminish his usefulness, such horse is 
unsound {Kiddell v. Duma ml, 0 M. <V YV. 660 ; Holliday v. Morgan, supra),

A warranty may lie given so as to be a warranty only of soundness for particular 
purposes, or otherwise limited in its effect, and where the warranty is qualified, it 
should be stated according to its terms. (See Junes v. Cowley, 4 B. k C. 445 ; Chapman 
v. (iwyther, L. R. 1 Q. B. 463 ; 35 L. J. (). B. 142 ; and ante, p. 50.)

By s. 53 (2), “ The measure of damages for breach of warranty is the estimated loss 
directly and naturally resulting, in the ordinary course of events, from the breach of 
warranty” ; and by s. 53 (3), “ In the case of breach of a warranty of quality, such 
loss is prima facie the difference between the value of the goods at the time of delivery 
to the buyer and the value they would have had if they hail answered to the 
warranty."

The right to recover special damage is unaffected by the Act (s. 54).
The loss of profit on a contract for a re-sale cannot, in general, be recovered [Clare v.
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which the plaintiff then paid to defendant. The said warranty was verbal 
[or, is contained in a letter dated the said day, or, as the rase may he].

2. The said horse was not then sound and quiet to ride.
Particulars :—
The horse was unsound in the following respects [state same].
3. By reason of the said breach of warranty the said horse was of no

use to the plaintiff [or, was worth £----- less than if it had l>ecn as
warranted].

The plaintiff claims £----- .

Claim for Breach of Warranty and Fraud on Sale of a Horse.

1. The defendant on the-------------, 19—, by verbally warranting that
a certain horse was sound and that it had never bolted or kicked and 
that it had always worked well, sold it to the plaintiff for the price of £—, 
which the plaintiff paid to him.

Maynard, infra) ; but where it is known to both parties at the time of the bargain 
that the purchase is made for the purpose of re-sale at an advanced price the loss on 
such contract may be recovered (Randall v. Râper, K. B. & E. 84 ; 27 L. J. Q. B. 2(1(1). 
The re-sale at an advanced price may be evidence of what the value would have been 
if the goods had been ns warranted. (See Clare v. Maynard, (1 A. & E. 519.)

The costs of defending an action brought for breach of a similar warranty given 
upon a re-sale by the purchaser, are recoverable if the action was reasonably defended 
in reliance upon the original warranty, and it was known to the original vendor when 
he gave the warranty that the person who purchased from him bought for the purpose 
of re-selling with a similar warranty, so that the contract was made upon that footing 
(Ifaininond v. Bussey, 20 Q. B. D. 7V ; 57 L. J. Q. B. 58 ; and see Agi us v. Great 
Western Colliery, cited ante, p. 279 ; and “Agent,” ante, p. 77). If notice of such 
action is given to the original seller, and he returns no answer, or still insists on the 
truth of his warranty, and declines to interfere in the action, that affords evidence 
that the defence of the action is reasonable (Leu'is v. Pealte, 7 Taunt. 153 ; Hammond 
v. Hussey, supra). A liability to pay such costs may be sufficient without payment 
(Randall v. Raper, supra ; sec further “Damages,” ante, p. 56).

If a horse has been sold with an untrue warranty to a purchaser who has l»cen com
pelled to keep it for a time before he could reasonably re-sell it, he may claim the cost 
of so keeping it as special damage, at any rate where he has given the seller the option 
of taking back the horse on the discovery of the breach of warranty (Caswell v. (bare, 
1 Taunt. 566 ; Chester man v. Lamb, 2 A. & E. 121), 182).

Where a person sold a cow with a warranty of soundness, knowing that it would in 
the ordinary course be placed by the purchaser with other cattle, ami the purchaser, 
relying upon the warranty, placed the cow with other cattle,to which it communicated 
an infectious disease from which it was suffering at the time of the sale, it was held 
that the purchaser could recover as special damage in an action upon the warranty the 
loss caused to him by such communication of disease (Smith v. Green, 1 C. P. D. 92 ; 
45 L. J. ('. P. 29). Similarly, where “ sulphuric acid commercially free from arsenic ” 
was agreed to be supplied, and in breach of that agreement the acid supplied was not 
commercially free from arsenic, it was held that the buyers were entitled to recover 
the price paid for the impure and useless acid, and the value of the goods spoiled by 
being mixed in the ordinary course with such acid (Rostock v. Nicholson, [1904] 1 
K. B. 725 ; 73 L. J. K. B. 524).
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2. The horse, contrary to the said warranty, before the making of the 
said warranty had bolted or kicked and it had not worked well and did not 
nor would always work well and worked badly and in that respect the 
defendant broke his said warranty.

3. The defendant also by falsely and fraudulently representing to the 
plaintiff verbally on the said day that the said horse was perfectly quiet 
and went well in harness sold and delivered the same to the plaintiff’ us 
aforesaid for the said priee which the plaintiff paid him.

4. The said horse was not at the time of the said sale and representation 
perfectly quiet and did not and would not go well in harness and the said 
representation was false and fraudulent as the defendant knew at the time 
of making it.

5. The said horse by reason of the premises was of no use to the plaintiff 
and he was obliged to and did get rid of and sell the same for a much less 
price than that he paid the defendant for it namely for the price of
£------, and the plaintiff was put to and incurred expenses on such re-sale
and in and about feeding keeping and taking care of the horse until such 
re-sale to the amount of £----- .

Particulars of expenses :—
The plaintiff claims £——.

For Breath of Warranty of the Quality of Goods sold and delivered, with 
a Claim for Costs incurred in defending an Action brought by a 
Sub-vendee (k).

1. The plaintiff has suffered damage from breach of warranty contained
in a contract in writing, dated the------------ , 111—, whereby the defendant
sold to the plaintiff----- tons of linseed, to be delivered at Hull ex “ Argos,”
at £----- per ton, and whereby the defendant warranted the said linseed to
be first-class Calcutta linseed.

2. The linseed was delivered at Hull, but was not first-class Calcutta 
linseed.

3. The plaintiff, who was a dealer in linseed, bought the said linseed from 
the defendant for the purpose of then re-selling it at a profit with a similar 
warranty, ns the defendant knew at the time when he sold it to the plaintiff.

4. The plaintiff, on the------------- , 1!)—, re-sold the said linseed to E. F.
at the price of £----- per ton, with a warranty made verbally [or, as the case
may be] that it was first-class Calcutta linseed,and delivered it to the said E. F.

5. The said E. F. afterwards brought an action in the King’s Bench
Division of the High Court of Justice for the breach of the last-mentioned 
warranty against the now plaintiff, who thereupon gave notice to the 
defendant of such action, and reasonably and projierly defended the same, 
but judgment was given therein on the------------- , 13—, against the now

(*) See ante, pp. SI 7, 27!*.
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plaintiff with costs, and the now plaintiff was obliged to pay to the said 
E. F. the amount of the said judgment and costs.

Particulars of damages :— ^

Loss of profit on the said re-sale...........................................
Amount of the said judgment...............................................
Taxed costs of the said E. F. in the said action...................
Plaintiff’s costs of defending the said action .......................

The plaintiff claims £------.

For llrear.lt of a Contract to supply Cootie of a specified 
Description (/).

1. The plaintiff has suffered damage by breach of a contract [made
orally on the------------- , 19—, or, made by letters dated, &e.] between the
plaintiff and the defendant for the sale and delivery by the defendant to the
plaintiff of [------tons of best selected copper], to be supplied and delivered
by the defendant to the plaintiff at ----- , at the price of £------  per ton
[payable on delivery],

2. The defendant, on the------------- , 19—, delivered to the plaintiff at
----- aforesaid [-------tons of copper] in pretended performance of the said
contract, and the plaintiff received the same [and paid the said price thereof 
to the defendant].

(/) By s. 13 of the Sale of Hoods Act, 1893, “ Where there is a contract for the sale 
of goods l>y description there is an implied condition that the goods shall correspond 
with the description."

This section applies in cases where unascertained goods, or goods which the buyer 
has no opportunity of ins|s*cting, arc sold by a particular description. (See Jones v. 
Just, L. It. 3 (j. It. 197, 205 ; 37 !.. J. <J. It. 89 ; Varletj v. Wkipp, [1900] 1 Q. It. 
513, 510 ; 09 b. J. Q. B. 333 ; limtock v. Nicholson, [1904] 1 K. It. 725 ; 73 L. J. K. B. 
524.) And by s. 14 (2) (see p. 322), if in such cases the goods are supplied by a person 
whose business it is to manufacture or deal in such goods, it is also a condition of the 
contract that they shall lie of merchantable quality, that is merchantable under that 
description (June* v. Just, supra ; and see ll'rca v. Holt, [1903] 1 K. It. 010, 015, 010 ; 
72 L. .1. K. B. 340).

If the goods do not answer the description under which they are sold, the buyer 
may, in general, treat this failure to comply with the contract as a breach of condition 
entitling him to reject the goods, or if he retains the goods he may treat the condition 
as a warranty and sue for the breach of the contract to deliver gossls of the s|>ecitied 
description, (See ss. 11 (1), 53 (1) (cited ante, p. 315) ; Heilhuft v. liickson, 
L. R. 7 C. P. 438 ; 41 L. J. O. V. 228 ; Honrs v. Ska ml, 2 App. Cas. 455, 480 ; 46 L. J. 
Q. B. 561.)

It is further provided by s. 13, that “ if the sale be by sample, as well as by descrip
tion, it is not sufficient that the bulk of the goods corresiionds with the sample, if the 
goods do not also correspond with the description.”

By s. 30 (3), "Where the seller delivers to the buyer the goods he contracted to sell 
mixed with goods of a different description not included in the contract, the buyer 
may accept the goods which are in accordance with the contract and reject the rest, or 
he may reject the whole." (See Aery v, tireen, 27 L. J, Q. B. 111.)
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3. The [copper] so delivered by the defendant was not [best selected 
copper], and was of a different and inferior description and quality. 

Particulars of damage :—
Difference between the value of the [copper] delivered and 

the value of the same quantity of [best selected copper]... £

77/e Hire, where Ihere line alto been a Itrearh In/ Xon-tielirery rf Purl of the 
(loads sold : see ante, p. 281.

The like, on a Pale by Desrri/ilion anil Sample (m).

1. By a contract in writing dated the------------- , 19—, it was agreed
between the plaintiff and defendant that the defendant should sell and 
deliver to the plaintiff and the plaintiff should buy and accept from the 
defendant eight tons of copper and ten tons of heavy brass gun-metal, 90 
per cent, being heavy Government metal, three tons of common light brass 
and also five or six tons of yellow bolts and nails and spikes to be delivered 
as soon ns required at and for certain prices which the plaintiff agreed to 
pay and the plaintiff paid to the defendant the sum of £50 on account 
thereof.

2. It was a condition of the said contract or in the alternative the 
defendant in consideration of the plaintiff entering into the said contract 
[impliedly] warranted and agreed that the said metals should be and were 
metals of the said several descriptions and saleable as such, that 90 percent, 
of the said heavy brass gun-metal should ho and was heavy Government 
metal, and that the said metals should lie and were equal in quality and 
description to certain samples shown by the defendant to the plaintiff'and 
that the quantities to he delivered should be the quantities above specified.

3. The plaintiff on the-------------, 19—, by letter of that date, required
the defendant to deliver the said metals hut the defendant wholly failed to 
perform the said contract or to deliver to the plaintiff the metals agreed on 
or any metals in accordance with the said contract. As and for the said 
metals he sought to deliver to the plaintiff' certain goods hut the same were 
not metals of the said several descriptions or saleable as such nor was 90 
per cent, of the said heavy brass gun-metal heavy Government metal, nor were 
the said goods equal in quality or description to the said samples, nor were 
the quantities the quantities specified. On the contrary the said goods 
were different and very inferior in description and quality and contained a 
mixture of rubbish and were short in quantity and were useless to the

m) As to sale by sample, see jiost, p. 324.
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plaintiff, and the plaintiff as soon as lie had an opportunity of inspecting 
the said goods rejected and refused as he was entitled to do to receive or 
accept the same.

4. The plaintiff, as the defendant at the time of the making of the said 
agreement well knew, purchased the said metais for the purpose of re-selling 
the same and he had re-sold the same at a profit.

5. lly reason of the aforesaid breaches of contract the consideration for 
the payment of the said £50 wholly failed and the plaintiff has lost the 
same. Moreover the plaintiff has lost the profits lie would have made and 
incurred and was put to expense in and about inspecting the said goods and 
endeavouring to procure the performance by the defendant of the said 
contract.

Particulars of damages :—[Stale the particulars.]
The plaintiff claims :

(a) £50 ;
(b) £200 damages.

The tike.

1. The plaintiffs have suffered damage by the breach by the defendants of
a contract made in writing dated the------------ , 10—, whereby the defendants
agreed to sell and deliver to the plaintiffs and the plaintiffs to buy from the 
defendants a cargo of “best double screened Micklefield steam coals” to
be shipped by the defendants at------by the S.8.-------and delivered by
them to the plaintiffs at------.

2. The plaintiffs ordered i.ud the defendants by the said contract agreed 
to supply “ best double screened Micklefield steam coal ” and the defendants 
by the said contract and impliedly warranted that the coal t > be supplied under 
the said contract should be double screened and sliouh. be merchantable 
under the description of “ best double screened Micklefield steam coal.”

8. The plaintiffs, as the defendants at the time of the making of the 
said contract well knew, purchased the said coal for the purpose of 
re-selling the same at Odessa and of fulfilling certain sub-contracts they 
had entered into for the re-sale thereof at a profit.

4. The defendants in breach of their said contract failed to sell or 
deliver to the plaintiffs the said or any “ best double screened Micklefield 
steam coal.” They shipped and delivered 2,751) tons 12 cwt. of coal but 
the same was in fact not double screened ncr was it merchantable under the 
description of “ best Micklefield steam coal.” The coal delivered was small 
coal and was not screened or double screened and was in great part dust.

5. lly reason of the premises the said coal was worth much less than the 
contract price and the plaintiffs have overpaid tiie defendants, and 
moreover they have lost the profit they would have made upon the re-sales 
and were compelled to make allowances and payments to their sub-purchasers

B.L. Y
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and incurred dock dues and other expenses in keeping, examining and 
loading and re-selling the said goods, and otherwise.

Particulars of damages :—
The plaintiffs claim £----- .

For lkmrh of an Implied Warranty that Goods sold and supplied by Die 
Defendant in Die course of his Jlusiness for a particular Ptnpose were 
reasonably fit for that Purpose («).

1. The plaintiff has suffered damage from the breach of a warranty by 
the defendant that certain goods, that is to say [stale Iheyoods], which were
sold and supplied by the defendant to the plaintiff on the------------ , 19—,
were reasonably fit for the pur|K>se for which the same were required, viz. 
[state the purpose],

2. The warranty was implied under the following circumstances. It
was in the course of the defendant’s business, as a------, at----- , to sell
and supply goods of the description aforesaid, and the said purpose for 
which the said goods were required was, before and at the time of the said

(«) This form is applicable when there has been a breach of an implied condition 
that the goods should be reasonably fit for a particular purpose, and the buyer, instead 
of rejecting the goods, has retained them, and claims damages. (See ss. 11 (1), 53, 54, 
pp. 315, 310.) It is framed upon s. 14 (1), which is as follows

“ Where the buyer, expressly or by implication, makes known to the seller the 
particular purpose for which the goods arc required, so as to show that the buyer 
relies on the seller’s skill or judgment, and the goods arc of a description which it is in 
the course of the seller’s business to supply (whether he be the manufacturer or not), 
there is an implied condition that the goods shall be reasonably fit for such purpose, 
provided that in the case of a contract for the sale of a specified article under its 
patent or other trade name, there is no implied condition as to its fitness for any 
particular purpose.” (See Clarke v. Army and Mary Co-op. Society, [ 1903] 1 K. B. 155, 
163 ; 72 L. J. K. B. 153 ; and Wren v. Holt, lb. tilt); lb, 340.)

Evidence may be given of letters or conversations prior to a written contract of sale 
in support of the allegation that the buyer had made known to the seller the particular 
purpose for which the goods were required ((rillespie v. Cheney, [1896] 2 Q. B. 59 ; 
05 L. J. Q. B. 552 ; Frost v. Aylesbury hairy ( [1U05] 1 K. B. 608 ; 74 L. J. Q. B. 386).
Where it is desired to give such evidence, it is advisable to insert in the claim a 
statement that such information was given by the buyer to the seller, or to give 
particulars referring to the letters or conversations relied on.

The particular purpose may be made known to the seller by the description of the 
thing asked for, thus in asking for a “ hot water bottle,” the purchaser is in effect 
telling the seller he wants the bottle for the purpo.-e of putting hot water into it, and 
consequently a seller of such ljottlcs may be held to warrant to a purchaser that they 
will bear hot water {Preist v. List, [1903J 2 K. B. 148; 72 L. J. K. B. 657 ; and sec 
Wallis v. Hassell, [1902] 2 Ir. Rep. 585).

It is important to observe that food for human consumption is “goods” within the 
meaning of the Act and of this sub-section. (See Wren v. llolt, supra ; Wallis v. Russell, 
supra; Frost v. Aylesbury Dairy Co., supra.)

This implied warranty of fitness may be broken by the existence of even latent 
defects (Randall v. Meteson, 2 Q. B. 1). 102; 46 L. J. (J. B. 259 ; Drummond v. Van 
Inyeu, 12 App. Vas. 284 ; 56 L. J. (j. B. 563).
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sale, made known by the plaintiff to the defendant, bo as to show, as was 
the fact, that the plaintiff relied on the defendant's skill and judgment to 
supply goods reasonably fit for the said purpose.

3. The said goods were not reasonably fit for the said purpose.
Particulars :—[Stale how the yovds were not fit.]
4. The plaintiff lias in consequence sustained the following damage, viz. 

[art out t/u< particulars of dama ye'].

The like.

1. The plaintiffs have suffered damage by the defendant’s breach of 
contract to sell and deliver the iron and steel rods hereinafter mentioned.

2. The plaintiffs by a letter dated the------------- , 19—, ordered from the
defendant and agreed to buy from him and the defendant by a letter dated
the------------ , 19—, agreed to sell and deliver to the plaintiffs------ tons of
wire rod for the purpose of the same being manufactured into wire by the 
plaintiffs on the terms that the said wire rods should be, and the defendant 
agreed and warranted that the same should lie, of good and sufficient 
quality and fit for the said purpose.

3. The defendant from time to time delivered to the plaintiffs, in pretended 
performance of the said order and terms, certain rods, but the rods so 
delivered were not of good or sufficient quality or fit for the said purpose 
but on the contrary were of bad and inferior quality and unfit for the said 
purpose and were worthless and useless.

4. The said rods were ordered, as the defendant at the time of their being 
ordered well knew, for the purpose of Ibe plaintiffs manufacturing the same 
into wire and re-selling it at a profit. The plaintiffs, before they could dis
cover the defective quality and unfitness of the said rods, manufactured the 
same or much thereof iuto wire and sold the said wire ut a profit.

5. liy reason of the defective quality and unfitness of the said rods, the 
wire so manufactured was useless and worthless and the plaintiffs have lost 
the price they paid for the said rods, the cost of manufacturing the same 
into wire, the profit they would have derived from the sale of the wire and 
their machinery has been kept standing and their men unemployed and 
they have been otherwise damaged.

Particulars of damage :—
The plaintiffs claim £000.

For a form of claim for breach of implied warrant;/ to supply whole
some milk, see Frost v. Aylesbury Dairy Go., [1905] 1 K. B. 008 ; 
74 L. J. K. B. 386.

Y 2
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Fur HreacJi of Warranty on a Sate of Good» by titmjile («).

1. The defendant on the------------ , 19—, by warranting to the plaintiff
orally [or, as the rate may be] that----- pockets of hops were equal in
quality to a sample thereof then shown by him to the plaintiff, sold the
said------J lockets of hops to the plaintiff' for £------- [and the plaintiff
afterwards on the------------- , 19—, in reliance upon the said warranty,
took delivery of the said------pockets of hops from the defendant and paid
him the said price for them].

•J. The said-------]tickets of hops were not at the time of the said sale
equal in quality to the said sample, and were greatly inferior thereto.

Particulars :—

I'jion a Warranty of Title and quiet Possession on a title of Goods (//).

1. The defendant on the-------------, 19—, by warranting that he then
had good right and title to sell certain goods, that is to say,------[and that

(if) The conditions to be implied on a sale by sample are, that the bulk should 
correspond with the sample in quality, that the buyer should have a reasonable 
opportunity of comparing the bulk with the sample, and that the goods should be free 
from any defect rendering them unmerchantable, which would not be apparent on a 
reasonable examination of the sample (Sale of (ioods Act, 1893, s. 15 (2) ). “ Quality ’’ 
includes state and condition (s. 61 (2) ).

A sale by sample excludes any implied warranty as to all such matters as can be 
judged uf by the sample (Mod y v. Grey non, L. It. 4 Ex. 49 ; 38 L. J. Ex. 12; Drummond 
v. Van Inyrn, 12 App. Cas. 284 ; 56 L..). Q. 11. 563).

The purchaser may reject the goods if they do not correspond with the sample 
(Parker v. Palmer, 4 11. & A. at p. 392 ; Jleilbutt v. Iliekxon, L. 11. 7 C. I'. 438,451, 456 ; 
41 Ii. J. C. P. 228). See further as to warranties and conditions, ante, pp. 314 ct xeq.

The fact that a sampl : is shown at the time of the sale does not necessarily make 
the sale one by sample, but the sale is by sample, when expressed so to be, or when 
the sample is produced as a warranty of what the bulk is. (See Gardiner v. Gray, 4 
Camp, at p. 114 ; Kev’s Sale of Goods Act, p. 1U2 ; s. 15(1).)

(//) lly s. 12, “In a contract of sale, unless the circumstances of the contract are 
such as to show a different intention, there is—(1) an implied condition on the part of 
the seller that in the case of a sale he has a right to sell I lie goods, and that in the 
case of an agreement to sell he will have a right to sell the goods at the time when 
the property is to pass : (2) an implied warranty that the buyer shall have and enjoy 
quiet iKHsession of the goods : (3) an implied warranty that the goods shall be free 
from any u.argc or incumbrance in favour of any third party, not declared or known to 
the buyer before or at the time when the contract is made/'

As to the distinction between a “warranty,” and a “ condition," see ante, p. 315.
As to the law before this enactment, see Eichhol; v. Dannixter, 17 C. B. N. S. 708; 

34 L. J. C. P. 105.
A pawnbroker who sells an article as a forfeited pledge warrants only that it has 

been pledged with him and is irredeemable, and that he knows of no defect of title, 
and lie is not liable for breach of an implied warranty of title upon the article being 
claimed by the true owner (Morley v. Attenborouyh, 3 Ex. 500). Similarly a sale of



WITNESS. 325

the plaintiff should have and enjoy quiet possession thereof] sold the said
goods to the plaintiff for £------[which sum the plaintiff then paid to the
defendant]. The warranty was made orally at the time of the sale [or, was 
contained in a letter dated, &c., or, was implied from the following circum
stances, viz., (here slate same) ].

2. The defendant at the time of the said sale had not lawful right or 
title to sell the said goods or any of them [and the plaintiff did not have 
or enjoy quiet possession of the said goods after the said sale], and the
plaintiff was afterwards, on the------------- , 111—, obliged to deliver up the
said goods to E. who had the lawful right and title thereto, and the
plaintiff has lost the said goods [and the said sum of £----- , which he
paid the defendant for the same].

For it Clnioi for Breath of Warranty on Letting a House, see ante,
p. 224.

Witness (ij).

Work (r).
General form of Gtaim for Work ilone amt Materials provided.

The plaintiff's claim is for £------ due from the defendant to the
plaintiff for work done and material provided by the plaintiff for the 
defendant at his request.

goods taken in execution, nr su 1,1 under a distress for rent, imports no warranty of title 
{Chapman v. Spelter, It Q. II. 112! ; lfl !.. J. Q. II. 211!!; Pni/ne v. Kinder, 17 Times 
Rep. Hll).

(q) A witness may maintain an action for his expenses against the party by whom 
he is siibpicnacd, and this is so even wdicre lie was not examined at the trial liecause 
he had refused to give evidence unless his expenses were paid (Haltett v. Meurs, lit 
East, 13; see Hole v. Ilotes, E. II. A E. 67."I; 2S L .!. Q. R. It; Chamberlain V. 
Stoaeham, 2t Q. 11. 1). 113). The solicitor in an action is not, in general, personally 
liable to a witness for his expenses. (Sec “ Solicitor," post. p. 7112.)

An action for money received is maintainable to recover back conduct money paid to 
a iierson ii|sin a sithptrmt to attend a trial as a witness, where he docs not attend upon 
the subpicna (Martin v. Asdreies, 7 E. A 11. 1).

(r) Under the general term “ work " any species of labour may lie given in evidence 
(Clark v. Mamford, 3 Camp. 37), whether mental or physical, or both (tiraftoa v. 
Armitaije, 2 C. II. 3311 ; Clay v. Vales, 1 H. A N. 73 ; 25 L. J. Ex. 237) ; but it is 
usual and pioper to describe the kind of work or the character in which the work has 
been done, as, work done ns a solicitor, an auctioneer, a broker. Ac. If there is a claim 
for materials provided it should be state 1 (Heath v. Freeland, 1 M. A W. .’>43).

Where the work lias been done by the plaint iff upon his own umtcrials in making an 
article to be delivered to the defendant under a contract of sale, the work is done by 
tiie plaintiff for himself, and not for the purchaser, anil the subject of the contract 
should be treated as goods sold, and not as work and labour (Athinson v. Itell, 8 11. A C.
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Particulars :
19—,------

to
10—,-----

277 ; Ijeo v. drijtin, 1 It. & S. 272 : 30 L. ,1. Q. It. 252). Contracts which fall under 
the description of work and labour, although they result in the delivery of completed 
goods, are not within the 17th section of the Statute of Frauds, or the 4th section of 
the Sale of Uçods Act. 1893. (See Clay v. Yate*, 1 H. k N. 73: 25 L. .1. Ex. 237 ; 
Luca* v. (iodic in, 3 Bing. N. ('. 737 : draft on v. Armitage, 2 C. It. 330.)

Where work is done by one party under a special contract, but not according to its 
terms, the other may refuse to accept it (Ellin v. Hamlin, 3 Taunt. 52) ; but if lie does 
accept it and takes the benefit of it, lie may be sued for the value of it ( /turn v. Millar, 
4 Taunt. 74.'*). If, however, the work is of such a nature that it cannot hejynjrteii^ 
so that the party has no option in accepting it, he is not necessarily liable'for tlie 
value ; as work done in building upon the defendant’s land, but not according to 
contract (Ellin v. Hamlin, nupra ; Milner v. Field, 5 Ex. 8211 : Hum v. Millar, nupra ; 
Munro v. Butt, 8 E. k It. 738 : Sumpter v. Hedge*, infra) : or work done on a ship of a 
better quality than that contracted for (Forman v. “ The Liddesdale," [11)00] A.C. 100 ;
6» L.J.P. I I).

Where the terms of the contract are such as to make the remuneration contingent 
upon the completion of the services, a partial performance will not alone give any 
claim against the employer (Halle v. Height man, 2 East, 145 ; ('utter v. J’owcll, 
6 T. R. 320 : 2 8m. L. C., 11th ed., p. 1 : Mojfatt v. Laurie, 24 L. J. C. V. 50 ; Sinclair 
v. 1 Uncle*, 0 B. C. V2). Thus a builder who contracts to erect buildings on the land 
of another for a lump sum cannot, if he abandons the contract before completion, 
recover for the work actually done unless some now contract to pay him for the value 
of that work is made or can be implied, and no such new contract can l*c implied from 
the mere fact that the employer takes possession and completes the buildings himself 
(Sum]iter v. Hedge», [ 1898] 1 Q. B. <573 : 67 L. J. Q. B. 545). So if the completion is 
prevented by some accident or event that may excuse the further performance, yet if 
there be no default in the employer, he is not liable for the value of the part performed 
where by the contract payment is contingent on completion (Applehg v. Mger*, L. 11.2 
C. P. 651 ; 36 L. J. C. P. 331 : Adlard v. Booth, 7 (’. k P. 108 : Metcalfe v. Britannia 
Ironwork* Co., 1 Q. B. D. 613 : 45 L. J. Q. B. 837 ; 2 Q. B. D. 423 ; Hop/ter v. Burnetm, 
1 O. P. I). 137 : 45 L. J. C. P. 377).

But where the contract is to do work or render services to be paid for on completion, 
and the employer revokes the retainer before the work is completed, or prevents the 
completion of it, lie must nevertheless reimburse the party employed for his labour 
expended in pursuance of the employment, unless the contract is such as to admit 
the power of revocation in the employer without any compensation for the services 
rendered, as to which see “Agent," ante, p. 73.

It is common in building contracts ami the like to make it a condition precedent to 
the pay merit of the price that the architect or engineer give his cert i treat c of approval ; 
and then there can be no claim for payment under the contract, until it is given 
(Morgan v. Birnie, V Bing. 672 ; Milner v. Field, 5 Ex. 829 : Richard* v. Mag, 10 
Q. B. 1). 400 ; 52 L. .1. Q. B. 272) : and that is so even where the certificate is wrongly 
or unreasonably withheld (Clarke v. II at*on, 18 C. B. N. S. 278 ; 34 L. ,1. C. P. 148 ;
Scott v. Corporation of Liverpool, 3 1). k J. 334 : 28 L. J. Cli. 230 ; Be Worm* v.
Mellicr, L. It. 16 Kq. 554). There may, however, be a claim or right of action on the 
ground of fraud where the certificate is withheld by the procurement of the employer 
in collusion with the architect (Batterhurg v. Yg*e, 2 H. k C. 42 : 32 L. J. Ex. 77 ;
M'Intonh v. d. Il. B. Co., 2 Mac. k 0, 74 : Storm non v. Wat non, 4 C. P. 1). 148 : 48
L. J. C. P. 318).

----- , To work done and materials provided as a
------between these dates—full particulars

----- . were delivered to the defendant on the
------------- , 10— [or, as the case may he] £------.
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Claim In a lluilder for Work done and Materials provided.

Tlic plaintiff's claim is for work done and materials provided by the 
plaintiff' for the defendant at his request.

Particulars :— £ s. d.
1!)—,-------------- to--------------- . To re-building house

at Wigan, ns per contract [in writing] dated the
_________ , i<)_................................................................  3,400 0 0

To extras as per account delivered on the-------------- ,
19........................................................................................... 243 0 0

3,043 0 0
19—,------------- . Paid on account................................... 3,000 0 O

balance due............................................................ £043 0 O

The plaintiff also claims interest on the above balance from the----- -
------ , lit—, till payment or judgment.

(See II. S. 1883, A/gi. E., Seel. //.)

]II/ a Servant against a Mauler for Salary or Wages due : see “ Master 
and Servant,” ante, p. 240.

For oilier Forms of Claims for Remuneration for Serrires retulerod in various 
ra/iacilies, see “Agent," ante, p. 72; Auctioneer," ante, p. 91 ; 
“ Jlroker," unie, p. 137; “Carrier" ante, pp. 141, 142 ; “Médirai 
Attendance," ante, p. 2Ô1 ; “Solicitors," ante, p. 305 ; “Stock Exchange," 
ante, p. 308.

Claim for Preventing the Plaintiff from Completing a Contract for Work.

1. The plaintiff has suffered damage by the defendant's breach of a
contract ill writing [or, as the case may he] dated the-------------- , 19—,
whereby the plaintiff agreed to build for the defendant and the defendant
agreed to pay for a house on certain land of the defendant at------ in-------
in accordance with a certain specification and plans in the said contract 
referred to at the price of £------ .

2. The plaintiff'commenced to build the said house and expended much
labour and material thereon, but the defendant on the-------------- , 19—,

Where by the contract the architect is to act as arbitrator—and not merely a« agent 
for the building owner—in giving the final certificate he cannot be sued for negligence 
ia giving it (C/to inhere v. froldt/iorjie, [1801] 1 K. II. 621 ; 70 L. J. K. II. 182).
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verbally [or, as the rase may ie] refused to allow the plaintiff to continue 
to build or complete the said house and wholly repudiated and put an end 
to the said contract.

Particulars of damage :— £ s. tl.
To labour and materials, full particulars whereof are

delivered herewith and exceed three folios.......................
To loss of profit ....................................................................

The plaintiff claims ...................................

Claim fur ]Vnrk done under a ContratI with Allrrnatire Claim on a 
quantum mfruit.

1. The plaintiff's claim is for £----- which the defendant by a contract
in writing dated [or, made verbally on] the-------------, 1 !)—, agreed to
pay to the plaintiff in consideration that the plaintiff would [state the ton- 
sidération, as for instance] introduce to the defendant a person who would
lend to the defendant £------on the mortgage of a house of the defendant’s
at------.

2. The plaintiff did accordingly [show that the consideration was per
formed, as for instance], on the-------------, 1!)—, introduce to the defendant
one E. F., who on the------------- , 19—, lent to the defendant the said sum
on a mortgage of the said house.

3. In the alternative, if the said K. F. did not lend to the defendant 
the said sum on the said mortgage, the plaintiff says that the said E. F.
was ready and willing to do so, hut the defendant on the------------- , 19—,
verbally refused to borrow the said sum and therefore prevented the 
plaintiff from earning the said £------.

4. In the further alternative, the plaintiff says that, for and at the request 
of the defendant, contained in and to he inferred from the said contract he 
did much work in and about finding and introducing the said E. F. to
the defendant, and he claims .£------ as a reasonable remuneration for
such work.

Particulars of the said work are delivered herewith and exceed three 
folios.

The plaintiff claimed :
(1.) £----- , or,
(2.) £------damages, or,
(8.) £------ .

Claim for Breach of Contract to do Work.

1. Hy a contract in writing dated the------------- , 19—, the defendant
agreed with the plaintiff to [describe the work to be done, as, for instance]
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build for the plaintiff within a reasonable time a house and stables on the
plaintiff's land at------ , in the-------of--------, in accordance with a certain
specification and certain plans in the said agreement referred to, for the 
stun of £------ .

2. [State the breach, as, for instant*] The defendant commenced the 
said work and proceeded so far as to dig out the foundation for the said
house and stables, but on the---------------, 111—, he ceased to do any further
work and he has not done any more, and he has wholly failed to build or 
complete the said house and stables.

:i. [Stale the damage, as, for instaure] By reason of the defendant’s said 
breach of contract, the plaintiff has bad to employ another builder at a 
greatly increased price to build the said house and stables, and lost the use 
of the land and the use and enjoyment of the said house and stables from
the-------------- , 19—, when the defendant ought to have completed them,
until the-------------- , 19 — , when they were completed, and was put to great
inconvenience. He has also lost the sum of £-------, which, in anticipated
performance of the said contract, he paid to the defendant on the -------
------ , 19—.

Particulars :—
£ s. d.

Difference between £------ , the price agreed to be paid to
the defendant, and £------ , the price the plaintiff hud to

PI * * * * * * 8)’ ......................................................................................................
Loss of use of land, house and stables, from ------  -------,

19—, to---------------, 19—...................................................
Amount paid to the defendant on account .............................

The plaintiff claims £

I 'taim for Damage for Hrearh of Contract to i/o Work well and with 
good Materials.

1. The plaintiff has suffered damage by the defendant’s breach of a con
tract in writing, dated the--------------- , 19—, whereby the defendant agreed
to build for the plaintiff a steamship in accordance with a certain specifica
tion, and to deliver the said steamship on or before the--------------- , 19—.

2. By the said contract and specification the defendant agreed that the 
said steamship should be built with the best workmanship and with proper 
and sufficient materials, and that [here set out any special terms of the contract 
or specification that the defendant has failed to comply with],

:!. As and for the steamship so agreed to lie built and delivered, the defen
dant built and on the----------------, 19 —, delivered to the defendant a steam-
ship, but the said steamship was not built in accordance with the said
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contract ami specification, ami defendant broke liis said contract in the 
following respects, viz. :—

(a) The said steamship was not built with the best workmanship and 
with proper or sufficient materials.

1 out anI/ spécifie breathes of Ihe specification relinl «».]
(c) I
(d) The said steamship was not delivered until the------------ , 19—.

4. By reason of the defendant’s said breaches of contract, the said steam
ship was worthless, or worth far less than the contract price of £----- ,
[which the plaintiff paid to the defendant on the-------------, 19—], and
the plaintiff has lost the sum of £------which he had to pay in employing
another builder to repair some of flic defects in the said steamship and 
endeavouring to make the same in accordance with the contract and specifi
cation, and he lost the use of the said steamship from the ——, 19—,
when the same ought to have been delivered, until the-------------, 19—,
when it was delivered, and further until the------------- , 19—, when the
said repaire were finished.

5. Full particulars under paragraphs 3 and 4 hereof are delivered 
herewith.

The plaintiff claims £----- .

Against a Workman for using Bail Muter'"1» anil Workmanship.

1. The plaintiff has suffered damage by breach of a contract in writing
dated the------------, 19—, and made between the plaintiff and the defendant,
whereby the defendant agreed to do and complete the roofing of a house at
------in a good and workmanlike manner, and with materials of the best
description and quality.

2. The defendant did not do and complete the said roofing in a good and 
workmanlike manner or with material of the best description or quality.

Particulars :—
The workmanship was bad in the following respects [state same].
The materials were not according to contract in the following respects 

[state same].
The damage sustained was as follows [state same].

Against a Coach maker emphgeit to re/iair a Carriage, for not using reasonable 
Care anil Skill in repairing it (s).

The plaintiff has suffered damage from the breach by the defendant who 
is a coachbuilder of a contract made verbally on the------------- , 19—,

(#) A | me ill who entries on n particular traite requiring skill, implicitly eontraets 
Hint lie will use rensonalile skill in the exercise of such trade when employed in such
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whereby the defendant agreed to use reasonable care and skill in repairing 
the plaintiff’s carriage.

2. The defendant did not use reasonable care and skill in repairing the said 
carriage.

Particulars :—
The want of care and skill consisted in [state tt'hnf).
The plaintiff incurred expense in having the said carriage repaired 

properly in accordance with the said contract as follows :—[here set 
out the items].

Claim against an Architect far Negligent Wurk.

1. The defendant was and is an architect and surveyor.
2. On the------------- , 19—, the plaintiff', being the owner of a public-

house called the “ Red Lion ” at ------ in the county of----- , verbally
employed the defendant as such architect and surveyor on the usual terms 
as to remuneration to prepure the plans specifications bills of quantities 
forms of tender and contracts for the altering and re-building of the said 
public-house and for that purpose to make all usual and necessary surveys 
examinations and inquiries and to insert in the said plans specifications and 
contracts all proper and necessary provisions for the due execution of the 
work and the safety stability and utility of the building.

8. The defendant accepted the said employment and prepared certain 
plans specifications bills of quantities forms of tender and a contract. Tenders
were invited, the tender of Mr.------was accepted and a contract dated the
------------ , 19—, made by the plaintiff with him for the execution of the
work under the superintendence of the defendant.

4. The plaintiff on the------------ , 19—, verbally employed the defendant
for reward to superintend the doing of the work and to act as architect 
and surveyor under the said contract and the defendant accepted such 
employment.

f>. The situation of the said public-house was such that if the cellars and 
basement were below a certain level the ground would be water-logged and 
they would lie below the level of the sewers and liable to be flooded and to 
remain so unless special and sufficient provision was made for keeping out 
the water and draining the same. The defendant was aware of these facts 
or had he exercised due care and skill he would have ascertained and been 
aware of them, lie was also aware that the cellars are a most important

trade (//armer v. Cvmelius, 5 C. B. N. S. 236 ; 28 !.. J. C. 1‘. 85 ; Jenkins v. J/etham, 
15 C. It. 189). If the work is useless owing to the workman’s improper execution of 
the work he contracted to do with reasonable skill and care, such workman can recover 
nothing in respect of it (Farnmvrtk v. Carrant, 1 Camp. 38 ; Montriau v. Jeffery», 
H. k M. 317 ; lh'new v. ItavrrrU, 3 Camp. 451 ; 1/nnUry v. J/ulwer, 6 N. C. Ill ; 
Kanncn v. McMullen, l’eake, 69).
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part of a public-house and that unless they are dry and the water kept out 
the beer and spirits wine and goods stored in them will be spoilt and the 
trade diminished.

(i. The said pnblic-honse was rebuilt in accordance with the plans, 
specifications, and contract prepared by the defendant and under his 
superintendence.

7. The defendant was guilty of negligence and breach of his duty and 
contract to and with the plaintiff in the following respects :—

(a) He negligently designed the cellars and basement of the said 
public-house so that the same or the floor and part thereof were 
below the level of the sewers and below the level at which the soil 
was water-logged and flooded.

(b) He negligently omitted to provide for any or in the alternative any 
proper or sufficient means of keeping out the water and preventing 
the said cellars and basement from being flooded.

(c) He negligently omitted to provide for any means of draining the 
said cellars and basement or getting rid of any water that 
accumulated or collected there.

(d) He negligently omitted during the construction of the works to 
ascertain and remedy the aforesaid omissions.

(e) He negligently omitted to require the builders to make any 
provision for keeping out and getting rid of the water.

(f) He negligently allowed the builders to omit the only but wholly 
inefficient precaution (if any) that he had provided against the 
water, viz., cement rendering.

(a) He negligently on or about the-------------, 19—, substituted for
one of the original plans another plan " ' " omitted the cement 
rendering, which was the only precaution (if any) that he had 
provided against the water.

8. In consequence the plaintiff lias suffered and will suffer serious loss 
and damage. The said cellars and basement have been and are liable to be 
flooded and useless, and no means exist for getting away the water except 
pumping. The joints in the brickwork arc open, and the mortar has been 
and is being washed out. The foundations are giving way and the walls 
settling. The whole building is endangered and will require to be rebuilt 
or the foundation footings and walls and floor of the cellars and basement 
restored and reconstructed and protected, which will involve great expense 
and occupy much time.

9. In consequence the plaintiff has not lieen able to and cannot use the
cellars or basement. He lost £------worth of beer and £-------worth of
spirits, and £----- worth of wines, which were destroyed or injured by the
flooding of the cellars, lie has lost and will lose the profit of the business 
of the said public house owing to loss of trade from the beer, spirits and 
wines being deteriorated and his being unable to store the same and con 
sequently losing custom and trade.

^
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lu. In consequence also the plaintiff has lost the expense he incurred 
un<] will incur pumping out the cellars.

11. Further in consequence the plaintiff has lust the amount paid to the 
builders and to the defendant and the amount that it will cost him to reinstate 
the building.

12. The defendant was also guilty of negligence and breach of his duty 
and contract to and with the plaintiff in this, that instead of inserting in the 
contract, as lie should have done, a proper penalty clause providing that 
the builders should pay penalties if they delayed the works beyond a certain 
date, and providing that in case of extras or alterations being ordered the 
clause should still apply with a reasonable addition of time in respect of the 
extra time (if any) occasioned by such extras or additions, the defendant 
negligently and improperly inserted a penalty clause which made no pro
vision for extras or additions, with the result that as extras and additions 
were (as the defendant ought to have foreseen that they would be) ordered 
the said clause was useless and could not be enforced.

lit. In consequence, although the builders greatly exceeded the agreed 
time, the plaintiff could not recover any penalties from them, and lost the 
use and profits of the said public-house for a long time without any remedy.

14. Particulars under paragraphs H, 0,10, 11 and l;i hereof are delivered 
herewith.

The plaintiff claims £----- .

For a Claim by a Client against his Solicitor for Neyliycnre in his Conduct 
of Work undertaken on /he Client's Retainer, see “Solicitors,” ante. 
p. :tUG.

For a Claim by a Patient ayainsl his Medical Attendant for Negligence in 
the ('ourse of his Fm/iloyment, see *• Médirai Practitioners” jiosl, 
p. 4il8.

For a Claim for Liquidated Damages for Non-comjdetion of a liuilding 
Con tract within a limited Time, see ante, p. ;)6.
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CHAPTER V.

STATEMENTS OF CLAIM IN ACTIONS FOR WRONGS.

Bailments (a).

Against a Bailee for Negligence in Keeping Goods.

The plaintiff lias suffered damage from the negligence of the defendant in 
not safely keeping and taking proper care of certain goods, viz. [slate what
the goods were], which were on the------------- , l'J—, entrusted by the
plaintiff to the defendant to be by the defendant safely kept and taken care 
of [for reward to the defendant in that behalf].

Particulars of negligence
[State them.]

Particulars of damage :—
[State same.]

(«) See “liailments,” mite, p. 1)3 ; “ Conversion” post, p. 344 ; “Detention," post, 
p. 370.

The duty of a person who lets out carriages for hire appears to be to supply a 
carriage as lit for the purpose for which it is hired as care and skill can render it. He 
is bound to take the same care as railway companies, or carriers who provide carriages for 
the public to travel in {Hyman v. .Xyr, ti Q. It. U. 625; see “ Carriers," unto, p. 140).

Bankers arc not gratuitous bailees of documents or securities deposited with them by 
their customers in the ordinary course of their business as bankers under circumstances 
which would create a lien on them for the customers’ general banking accounts {In re 
United Srrrire Co., L. tt. ti Vh. 212 ; 3!) L. J. Uh. 73o. See 1 Sui. L. C. 11th ed. 11)3).

Upon the gratuitous bailment of a chattel, lent fur use, the borrower is not 
responsible for reasonable wear and tear ; but he is for negligence, for misuse, for 
gross want of skill in the use, above all for anything that may be qualified as legal 
fraud. So, the lender is responsible for defects in the chattel with reference to the 
use for which he knows the loan is accepted, of which he is aware, anti owing to which 
directly the borrower is injured. By the necessarily implied purjiose of the loan a 
duty is contracted towards the borrower not to conceal from him those defects which 
may make the loan perilous, or unprofitable, to him (HI ahem ore, or Jilackmore, v. 
Bristol oint Master ir,. Ce., § B. à B. 10M, : 17 L J. Q. B. 1671 CWyJUin v.
(rillison, [1891)] 1 Q. B. 145 ; 08 L. J.Q. B. 147). Accordingly, it was held that a gratuitous 
lender of a scaffold was not liable for an injury sustained by the borrower, which was 
caused by the defective construction of the scaffold of which the lender was not aware ; 
although the jury found that he had been guilty of negligence in the construction, and 
that the injury was caused by that negligence (M'thrt/nj v. Young, 6 H. & N. 32V ; 30 
L. J. Ex. 227). So, in the case of a gratuitous deposit for safe custody, the bailee is 
only bound to take ordinary care of the thing deposited, and is only liable if his
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By a gratuitous Bulks of a Horse for Injuries caused him,

1. The defendant on the-------------, ID—, lent the plaintiff a horse to
ride which was, as the defendant then knew, vicious, and dangerous to ride.

2. The plaintiff did not know that the horse was vicious or dangerous to 
ride, and the defendant, though aware that this was unknown to the plaintiff, 
did not inform him thereof.

3. The plaintiff in consequence rode the horse and was by reason of its
vice aforesaid thrown from it on the------------- , 10—, and severely injured.

Particulars :—

Bankruptcy (b).

Claim by a Trustee in Bankruptcy to recover Damages for a Wrong com
mitted before the Bankruptcy and affecting the Bankrupt's Estate,

Between [A, ZJ.], the Trustee of the property of C, Z).,
a bankrupt ............................................ Plaintiff,

and
E, F,................................................................ Defendant.

Statement of Claim.
The plaintiff is trustee of the property of C. />., a bankrupt, and claims as 

such trustee against the defendant for damages suffered by the said C, D, 
before he became bankrupt by, &c. [here state the wrong complained of as

negligence is such that an ordinarily prudent man would not be guilty of with regard 
to his own property (6fiblin v. McMullen, L. 11. 2 P. C. 317 ; 38 L. J. P. C. 25).

(It) See “ Bankruptcy," ante, p. VU.
Causes of action for wrongs committed against the bankrupt previously to the 

bankruptcy, where such wrongs affect the bankrupt’s property, pass, in general, to the 
trustee in the bankruptcy ; but causes of action for wrongs which are personal to the 
bankrupt do not, in general, vest in the trustee, and can only be sued upon by the 
bankrupt. (See “ Bankruptcy," ante, p. 100.)

The statement of claim in an action by the trustee should state the facts in such a 
manner as to show that the right of action is one which has vested in him as trustee.

Where a bankrupt has acquired property after the adjudication without interference 
by the trustee in his bankruptcy, and a wrong has been committed in respect of such 
property, the bankrupt, though undischarged, may maintain an action in his own name 
against the tortfeasor, unless and until the trustee intervenes (see “ Bankruptcy,'* 
ante, p. 101), and accordingly the defendant in such case could not validly plead the 
facts of the bankruptcy, Ac., as a defence, unless he also added an allegation that the 
trustee had intervened (10.). An assignment for value of such right of action by the 
bankrupt to a person dealing bonâ Jide, though with knowledge of the circumstances, if 
made before such intervention, is good against the trustee (/A.).

An action will lie for maliciously, and without reasonable or probable cause, 
presenting a bankruptcy petition against a person, and causing him to be adjudged 
bankrupt, provided that the adjudication has been reversed or annulled before action 
(Johnson v. Emerson, L. It. 6 Ex. 32V, 368 ; 40 L. J. Ex. 201, 222 ; Metropolitan Bank 
v. Pooley, 10 App. Cas. 210 ; Quartz llill, Sfc. Co. v. Eyre, 11 Q. 13. I). 674 ; 52 L. J. 
Q. B. 488 ; see “ Malicious I*rosecutionpost, p. 424). The bankrupt himself might



336 STATEMENTS OF CLAIM IN ACTIONS FOR WRONGS.

having been eommilletl against the bankrupt's /irojierly before the bankruptcy, 
adding particulars where necessary, as for instance, by the defendant on the
-------------19—, wrongfully depriving the said C. I). of two casks of oil hy
refusing verbally to give them up on demand. (See “ Conversion," post, 
p. 350.)]

Particulars :—

CaHR1KR8(i').

Ayainsl a Common Carrier for refusing to carry Goods.
1. The defendant is a common carrier of goods for hire from----- to

----- , and the plaintiff on the-------------, 19—.duly tendered to the defen
dant as such carrier a------[tlescrihe the goods] of the plaintiff at-------
aforesaid and [verbally] requested the defendant as such carrier to carry
the same for him from----- to-------aforesaid fur hire to the defendant, and
the plaintiff' was then ready and willing and offered to pay to the defendant 
bis reasonable hire in that behalf.

■J. The defendant had then sufficient means and convenience to carry the 
said goods for the plaintiff as requested, and lie could, and as such carrier 
as aforesaid ought to have done so, but the defendant did not and would 
not carry the same.

Particulars of damage :—

Against Carriers for losing Goods.

1. The defendants were carrier's of goods for hire from ------to------ -
and on the--------—, 19—, the plaintiff delivered to I he defendants, and
the defendants received as such carriers, certain goods of the plaintiff to be 
by the defendants taken care safely and securely carried from-----

suc in such case for tlie annoyance ami personal injury thereby occasioned to him, but 
it seems that the right to damages in respect of any injury thereby occasioned to his 
properly would pass to the trustee (Metropolitan Hank v. Ihmley, supra).

(r) As to the duties and liabilities of carriers of goods by land, see “ farriers," ante, 
p. 141.

A common carrier is not liable as an insurer after the carriage of the goods to their 
destination, though they are not accepted by their consignee ; after completion of the 
carriage the carrier is liable only for negligence {liarsitlr v. Trent Xar., 4 T. It. 7,81 ; 
ami see ltourne v. (walliffe, it M. 4 li. Iilit ; 7 M. 4 tl. Hot! ; 11 VI, A F. 4a ; froorh V. 
ft. Ur. Ity. fa., 2 H. A X. 4111 : 27 !.. J. Kx. 347, ; Shepherd v. Bristol tty. tir, L. R. 3 
Kx. lav ; 37 L. .1. Ex. 11» ; ti. .V. Hy. Co. v. SuaJ/irld, L. It. V Ex. 132 ; 43 !.. J. Ex. 8» ; 
Mitchell v. L. ,(• Y. Hy. Co., L. It. Ill (j. It. 27,11 ; 44 !.. J. Q. It. 107 ; see ante, p. 147).

A misdelivery of gissls by the carrier to the wrung pci sun amounts to a conversion. 
(See post. p. 34li.) It is the duty of a carrier to keep goods which are to be fetched away 
a reasonable time for the consignee to come and fetch them (Bourne v. (Jatlijfr, supra ; 
Patsehcider v. ti. IV. Hy. fo., 3 Ex. LI. 17,3). lint if the consignee delays to take the 
goods away within a reasonable time, the obligation of the carrier becomes that of an 
ordinary bailee, and is eonlineil to taking proper care of the goods as a warehouseman 
(Chapman v. (J. If". Hy. Co., 5 Q. 11. I1. 278 ; 4V L. J. t). 11. 420) ; and this is so, even 
if the goods are consigned “ to be left till ealled for" (/b.).

5
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to----- aforesaid, and there delivered to [or, for] the plaintiff, within a
reasonable time in that behalf for reward to the defendants.

2. The defendants did not take care of the said goods and did not safely 
and securely carry anil deliver the same to [or, for] the plaintiff as aforesaid, 
whereby the same were lost to the plaintiff.

Particulars :—

Against a Carrier for Misdelivery of Quods.

The plaintiff has suffered damage from the defendant’s negligence in
delivering contrary to the plaintiff’s orders, given [verbally] on the------
----- , 19—, to a person or persons other than the plaintiff, the plaintiff’s
goods, viz. [state what], which had been on the------------- , 19—, by the
plaintiff entrusted to the defendant for carriage from------to------- [for
reward to the defendant], whereby the plaintiff has lost his said goods.

Particulars :—

lly a Passenger ayainst a Radway Company for Damages for Personal 
Injuries sustained in a Collision {'!).

The plaintiff has suffered damage from the defendants’ negligence in 
carrying the plaintiff ns a passenger by railway from London to Brighton, 
causing |iersonal injuries to the plaintiff in a collision near Hayward’s 
Heath, on the-------------, 19—.

Particulars of the negligence :— [state them].
Particulars of injuries :— [slate them].
Particulars of expenses :—

£ s. d.
Loss of fifteen weeks’ salary as clerk at £2 per week,

from-------------, 19—, to------------- , 19— ...........  80 0 0
Dr. Smith........................................................................  10 10 0
Nurse for six weeks from------------- , 19— ............... 3 0 0

The plaintiff claims £500.
(See R. S. C„ 1883, App.

£43 10 0

C., Seel. V., No. 7.)

For other Forms of Claim in Actions ayainst Railway Companies for 
personal Injuries sustained through their Negligence, see “ Negligence,” 
)iosl, pp. 444 et seq.

['!) See “ Carriers,n ante, p. 148, anil " Aeyligenre," poet, pp. 440, 444. The right 
which a passenger lias to he carried with care does not depend on his having made a 
contract, but the fact of his being a passenger casts a duty on the company or carrier 
to use due care in regard to carrying him (Harris v. Perry, [1903] 2 K. B. 219, 226 ; 
72 L. J. K. B. 725 ; Austin v. O. If. Ry. Co., L. R. 2 Q. B. 442, 445 ; 36 L. J. Q. B. 
201).

B.L. Z
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Against Carriers by the Executor or Administrator of a Passenger killed 
In/ the Xegtigence of the Defendants, under !l <(' 10 Viet. r. 93 : see 
“ Executors," /lost, ]>. 387.

Against a Unit wag < 'om/iang for Loss of Passenger’s Luggage : 
see “Carriers," ante, p. 160.

Common («).

Claim for Disturbance of a Right of Common of Pasture by Digging 
u/i Turf and Roil and Enclosing.

1. The plaintiff was [and is] entitled to common of pasture for all the 
commonable cattle levant and couchant in and upon his messuage midland

(c) Where the claim is by prescription, it may be either by prescription at common 
law or by prescription under the Prescription Act, 1832 (2 A: 3 Will. 4, c. 71), which 
omets (s. 1) that “no claim which may be lawfully made at the common law, by 
custom, prescription, or grant, to any right of common or other profit or benefit to be 
taken ami enjoyed from or upon any land ” of any “person or body corporate, except 
such matters and things as are herein specially provided for, and except tithes, rent, 
and services, shall, where such right, profit, or benefit shall have been actually taken 
and enjoyed by any person claiming right thereto, without interruption for the full 
period of thirty years, be defeated or destroyed by showing only that such right, profit, 
or benefit was first taken or enjoyed at any time prior to such period of thirty years, 
but nevertheless, such claim may be defeated in any other way by which the same is 
now liable to be defeated ; and when such right, profit, or benefit shall have been so 
taken and enjoyed as aforesaid, for the full period of sixty years, the right thereto 
shall be deemed absolute and indefeasible, unless it shall appear that the same was 
taken and enjoyed by some consent or agreement expressly made or given for that 
purpose by deed or writing.”

l$y s. 4, “each of the respective periods of years hereinbefore mentioned shall be 
deemed and taken to 1 e the period next before some suit or action wherein the claim 
or matter to which such period may relate shall have been or shall be brought into 
question,” and “ no act or other matter shall be deemed to be an interruption, within 
the meaning of this statute, unless the same shall have been or shall be submitted to 
or ac piicseed in for one year after the party interrupted shall have had or shall have 
notice thereof, and of the person making or authorising the same to be made.11

By s. 7, “ the time during which any person otherwise capable of resisting any claim 
to any of the matters before mentioned shall have been or shall be an infant, idiot, 
non compos menti*, feme covert, or tenant for life, or during which any action or suit 
shall have been pending, and which shall have been diligently prosecuted until abated 
by the death of any party or parties thereto, shall be excluded in the computation of 
the periods hereinbefore mentioned, except only in cases where the right or claim is 
hereby declared to be absolute and indefeasible."

The interruption under ss. 1, 4, must be an obstruction by some adverse claimant, 
and not a mere cessation of user by the claimant himself (Carr v. Foster, 3 Q. B. 581 ; 
Smith v. Harter, [1900] 2 Ch. 138, 143 ; 09 L. J. Ch. 437). An action or legal pro
ceeding is not essential to show non-acquiescence in such interruption, which is a mere 
question of fact (Henniton v. Cartwright, 5 B. & 8. 1 ; 33 L. J. Q. B. 137).

The periods prescribed by the Act are required to be nc-1 before some suit or action



COMMON. 339

known as-------Farm, at--------, in and over a waste or common called-------,
in the parish of------ , at all times of the year as to the said messuage and
land appertaining.

wherein the claim shall lie brought in question (sec s. 4) : consequently until such suit 
or action the period is not complete, and the right is not established ( Ward v. Itobins, 
15 M. & W. 347) ; but the establishment of the right in any such suit or action is conclu
sive in any subsequent suit or action between the same parties without further proof 
of enjoyment for the period next before the pending suit or action (Cooper v. Hubbuek, 
12 <\ B. N. S. 45« ; 31 L. J. C. P. 323).

A right of common of pasture for cattle levant and couchant cannot be prescribed 
for in respect of a messuage only without land (Scholes v. Hurt/reave*, 5 T. It. hi ; 
Reason v. Chester, 8 T. It. 336). “ Cattle levant and couchant ” imports such number 
of cattle as the land to which the right of common is appurtenant or appendant is 
capable of maintaining. Levancy and couchancy is the measure of the right, whether 
in fact that number or any cattle are actually maintained on the land (Carr v. 
Lambert, 3 H. & C. 4VU ; L. U. 1 Ex. 168 ; 34 L. J. Ex. 66 ; 35 lb. 121 ; Jtubertsun v. 
Hartopp, 43 Ch. D. 485, 517 ; 59 L. J. Ch. 653). The right is not affected by the land 
being temporarily put to a use which renders the maintenance of cattle or sheep upon 
it impossible (lb).

It was the rule, previously to the Prescription Act, that it was sufficient for a plain
tiff suing in respect of such rights to allege that he was entitled to the light claimed 
by reason of his possession of land, without specifically deducing or setting out his 
title, or the mode in which his title arose, although where such rights were set up by a 
defendant as a defence to actions of trespass, &c., a greater amount of particularity in 
the statement of his title to the rights alleged was required (see 1 Wms. Saund., 1871 
ed., p. 623) ; and it was enacted by s. 5 of the Prescription Act “that in all actions 
upon the case and other pleadings, wherein the party claiming may now by law allege 
his right generally, without averring the existence of such right from time immemorial, 
such general allegation shall still be deemed sufficient, and if the same shall be denied, 
all and every the matters in this Act mentioned and provided, which shall be appli
cable to the case, shall be admissible in evidence to sustain or rebut such allegation ; 
and that in all pleadings to actions of trespass, and in all other pleadings wherein 
before the passing of this Act it would have been necessary to allege the right to have 
existed from time immemorial, it shall be sufficient to allege the enjoyment thereof as 
of right by the occupiers of the tenement in respect whereof the same is claimed for 
and during such of the periods mentioned in this Act as may be applicable to the case, 
and without claiming in the name or right of the owner of the fee, as is now usually 
done ; and if the other party shall intend to rely on any proviso, exception, incapacity, 
disability, contract, agreement or other matter hereinbefore mentioned, or on any cause 
or matter of fact or of law, not inconsistent with the simple fact of enjoyment, the 
same shall be specially alleged and set forth in answer to the allegation of the party 
claiming, and shall not be received in evidence on any general traverse or denial of 
such allegation."

The last-cited section must be read subject to the Judicature Acts and the B. S. C. 
(see Ord. XIX., rr. 1, 4 ; Jud. Act, 1875, ss. 21, 33(2)), and either a plaintiff or a 
defendant should now state in what manner the alleged right is claimed to have arisen 
(Harris v. Jenkins, 22 Ch. L). 481 ; 52 L. J. Ch. 437 ; Spedding v. Fitzpatrick, 38 Ch. D. 
410 ; 58 L. J. Ch. 131) ; and see Raylis v. Tyssen-Amherst, 6 Ch. D. 500 ; 46 L. J. Ch. 
718 ; Robinson v. Duleep Singh, 11 Ch. 1). 7V8, 823 ; 48 L. J. Ch. 758 ; Philipps v. 
Philipp», 4 Q. B. D. 127 ; 48 L. J. Q. B. 135 ; Palmer v. Palmer, [1892] 1 Q. B. 319 ; 
61 L. J. (j. B. 236). A claim which does not show how the right arises may be 
embarrassing, and in such case an older may be obtained that it should be struck out, 
or for particulars showing how the right is claimed (Harris v. Jenkins, supra ; anil see 
Palmer v. Palmer, supra). The right should be described accurately in respect to its 
extent, with all the restrictions and qualifications, if any, to which it is subject. It is

z 2
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2. The defendant disturbed and injured tlie plaintiff in the use and 
enjoyment of his said common of pasture by wrongfully digging up and 
subverting the soil and carrying away the turf of the said waste, and by 
wrongfully enclosing a part thereof and keeping the same enclosed. 

Particulars :—
The right is claimed [ulule hoir, e.g., under the Prescription Act, 1832, 

by sixty years’, and, as an alternative, by thirty years’ uninterrupted enjoy
ment as of right]. The particulars of the acts of disturbance are as 
follows :—

[If an injunction is claiintil, aihl a paragraph stating any fact* material for 
that purpose : see “ Injunction,” post, p. 4151.]

immaterial, however, that a right is alleged more narrowly than it really exists, pro
vided the allegation is wide enough to cover the disturbance complained of. (See 
Hit it ran v. hutch, t? Q. 11. 904 : Trhhittf v. Sethi/, 6 A. k E. 786.)

A right of common was held to be well laid as ‘‘for sheep at all times of the year,” 
though it was proved to be subject to folding the sheep at night on a certain farm : the 
expression being held to mean all usual times (Jtrook v. Willett, 2 II. 111. 224). Where 
a declaration alleged a right of common for all commonable cattle, it was held to lie 
some evidence in support of it that the plaintiff was shown to have turned on all the 
cattle which he kept, although lie had never kept any sheep (Manifold v. Pennin;/ton, 
4 11. k 0. 161). Where the declaration alleged a right of common by reason of the 
possession of a messuage ami land, proof of a right of common in respect of land only 
without any messuage was hel I sufficient (Hirketts v. Sal my. 2 It. A: Aid. 360). If the 
allegation of the right is divisible, it seems that the plaintiff is entitled to a limited 
verdict for a divisible part of the right alleged, though he fails to prove the residue. 
(See (tilt* v. tiro res. 12 Q. It. 721 ; 1 Chit. 1*1., 7th ed., 400.) An injunction against a 
wrongful inclosure or other interference with rights of common may be claimed in 
addition to claims of damages or other relief. (See “ Injunctionpost, p. 413.)

One freehold tenant of a manor can maintain an action on lichalf of himself and all 
other freehold tenants, or freehold ami copyhold tenants of the manor (if numerous 
and having the same interest), to obtain a declaration of the title of such tenants to 
rights of common, and an injunction rest raining the loid of the manor from interfer
ing with those rights. (Sec Ord. XVI., r. 9 : Warrick v. Quern's College, Oxford, L. It. 
6 ('ll. 716 : 4o L. .1. Ch. 780 : Hall v. Hymn, 4 Ch. 1>. 667 : 46 L. J. Ch. 297 ; Commis
sioners of Scicers v. Classe, L. It. 19 Eq. 134 ; lb, 7 Ch. 4.16 ; 41 L. J. Ch. 109 ; Jh. 41.1 ; 
ami see Jlohertxon v. I/artopp, infra.)

The lord of a manor cannot ordinarily justify inclosing or approving, or taking 
gravel, marl, loam and the like in the wastes of the manor to such an extent as to 
interfere with the rights of common of the commoners appurtenant to their tenements, 
though he may inclose or approve, or take gravel, marl,loam and the like so long as he 
does not thereby interfere with such rights (Hall v. Hgron, 4 Ch. 1). 667 ; 46 L. J. 
Ch. 297 ; Hohinson v. Jhilee/i Singh, 11 Ch. Ik 798, .831 ; 48 L. J. Ch. 758 ; Jloheiixon 
v. Hartopp, 43 Ch. Ik 484. 498). The onus of proof that in approving or enclosing he 
has left sufficient pasture for the commoners is on the lord (Hohertson v. Hartopp, 
supra). As to approvement, see further, post, p. 821.

A right of common cannot be claimed on behalf of an indeterminate and fluctuating 
body of persons, such ns the inhabitants of a parish, unless by virtue of a grant from 
the Crown or of an Act of Parliament (dutewartl's Case, 6 Co. 59b ; Lord Hirers v. 
Atlams, 3 Ex. 1). 361 ; 48 I,. J. Ex. Ik 47 ; Chilton v. Corporation of London, 7 Ch. D. 
735 ; 47 L. J. Ch. 433). Inhabitants, as such, cannot claim by prescription either 
under the Act or at common law ( Warrick v. Queen's ('allege, L. R. 6 Ch. at p. 724, 
supra ; Lord Hirt rs v. Adams, 3 Ex. Ik at pp. 364, 365, supra). See further “ ('ouiihoh," 
post, p. 819 ; “ Custom," post, p. 829,
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Claim for a Disturbance of a right of Common of Pasture tnj Wrongfully 
llulling Cuttle on Ike Common.

1. [As in the /nrevious form.]
2. The defendant disturbed and injured the plaintiff in the use and enjoy

ment of his said common of pasture by wrongfully putting divers horses, 
cows and sheep in and upon the said waste and keeping and depasturing the 
same there for a long time.

Particulars :—[as in the previous form].

For a statement of claim for disturbing a right of pasturage, see Robinson v. 
Duleep Singh, 11 Ch. D. 7U8 ; 48 L. J. Ch. 758.

For a statement of claim by freehold and copgtwtd tenants of a manor on 
behalf of themselves amt other tenants for disturbance of rights of common 
of pasturage, estovers, dr., see Robertson v. Hartopp, 4:1 C'h. 1). 485 ; 
51) L. J. Ch. 553.

The folloiviny instances of declarations antler the former practice may be 
useful, viz. :—A declaration for injury to a right of common of pasture to 
which the plaintiff claimed to be entitled as freeman of a borough : Jieadsworth 
v. 'Forkingbut, 1 (j. 11. 782.

The like by an owner of land in a common field claiming a right of common 
over the whole fiehl: Chcesman v. Hardham, 1 B. & Aid. 7Ufi.

The like claiming a right of common for a certain number of cattle of 
different kinds : Nichols v. Chapman. 5 II. & N. (143 ; 211 L. J. Ex. 461.

The like for ilisturbing a right of common by surcharging : Bowen v. 
Jen kin, li A. & E. 911.

The like for disturlniuj a right of common by removing the manure of the 
collie and so impoverishing the common : Pindar v. Wmlsworlh, 2 East, 154.

The like for disturbing the plaintiff's right of common of /laslure by digging 
up the soil and inclosing : Carr v. Foster, 3 Q. 11. 581 ; Ricketts v. Salwey, 
2 11. & Aid. 3(iU.

Company (/).
I hum against a Railway < 'omjmny for Negligence causing personal Injuries 

lo a Passenger : see “ Carriersante, p. 337.
(/) With res|K-vt to actions by ami against incorporated companies for wrongs 

generally, sec “ Ck epical ion," juut, p. 350.
A jicrson induced by the fraudulent miarepretentations of the agents of a joint-stock 

company to become a shareholder ill the com|iany cannot sue the comp my for damages 
for the fraud whilst he remains a shareholder ; and, therefore, if the rescission of his 
contract witli the company becomes ini[iosaiUle, by tile winding up of the company or 
by oilier means, lie cannot maintain such action, though he may sue such of the 
directors or other officers or agents of the company as are personally res|K>nsiblc for the 
misrepresentations(.Uoitlthworik v. City of lilasijoie Hash, 5 App.Cas.317). Directors 
acting within their powers, and in accordance with the view they hare honestly
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Il y un (hen er of Lit ml ut/uinsf a ( 'om/uini/ for a Mandamus requiriny them 
to issue their Warrant to the Sheriff to summon a Jury in a dis/mint 
Compensation under the Lands Clauses Consolidation Art, 184f> (//).

1. Thu plaintiff’s claim is fora mandamus commanding the defendants 
who are a company incorporated by the------Act [state the com/unnf x

arrived at are not liable to their company for losses occasioned by their mistakes, even 
if by more care they would have avoided those mistakes, but they arc in general liable 
for those caused by acts of theirs which they knew, or must be taken to have known, 
were ultra rires, or by conduct on their part such as amounts to gross negligence 
(/« re Fan re Electric Co., 40 Ch. 1). 141, 150; 58 L. J. Ch. 48; laguna* Co. v. 
Lagunas Syndicate, [1809] 2 Ch. 892 : (IS L. J. Ch. (180 ; In re National Sank, /h. 629, 
(171). Directors are not merely by virtue of their positions, agents the one of another, 
and responsible for each other's acts or conduct in relation to the company (Cargill v. 
Sower, 10Ch. D. 502 ; 47 L. J. Ch. 649).

As to actions against directors or promoters for misrepresentations in prospectuses, Ac., 
see post, p. 401.

An action will lie for maliciously presenting a winding-up petition against a solvent 
company. (Sec post, p. 425.)

Companies constituted by Act of Parliament incorporating the Companies Clauses, 
&c. Act, 1845, or containing similar provisions, are, in general, under a statutory 
obligation to register the names of shareholders on proper application being made, and, 
if they wrongfully refuse or neglect to perform this duty, the person aggrieved by such 
neglect may sue them in an action for damages (Daly v. Thompson, 10 M. & W. 809 ; 
Norris v. Irish Land Co., 8 E. Sc B. 512 ; 27 L. J.Q. B. 115; Copeland v. North Eastern 
Jty. Co., 6 E. & B. 277 ; Catch/wfe v. Ambrrgate It;/. Co.. 1 E. & B. Ill ; 22 L. J. Q. B. 
85) ; ami for a mandamus (Norris v. frisk Land Co.; and Copeland v. North Eastern 
Jty. Co., supra ; Ward v. South Eastern Ity. Co., 2 E. A E. 812 ; 29 L. J. Q. B. 177 ; 
and see “ Mandamus,” post, p. 428). So, also, an action for mandamus or injunction 
may lie brought against them, if they wrongfully remove a shareholder’s or stockholder’s 
name from the register and improperly insert another name in its place (Eustace v. 
JJuhlin Jty. Co., L. U. (I Ë<p 1H2 ; 87 L. J. Ch. 710 ; and see Sa don v. L. A1 N. 11*. Ity. Co., 
38 Ch. D. Ill ; I tartan v. North Staff. Ity. C>., 88 Ch. I). 458; 57 L. J. Ch. 800).

As to actions for wrongfully declaring the plaintiff’s shares forfeited and selling them, 
five Catch pole v. A tube ryate Ity. Co., supra.

Companies registered under the Companies Act, 1802, arc under a like obligation to 
keep a register of shareholders (sec s. 25), and if, where they arc not justified by their 
Articles of Association in refusing to register, they wrongfully refuse or neglect to 
register the transferee, whose transfer is in proper form and duly stamped, as a share
holder in respect of the shares, or if they refuse or neglect to replace on the register a 
shareholder's name which has been wrongfully removed, the person aggrieved may sue 
th -m for damages and for a mandamus. (See Sa an v. North Jtritish Co., 7 II. Sc N. (108 ; 
2 11. & C. 175 ; 82 L. J. Ex. 278 ; Tompkiuson v. Jialhis Co., [1891] 2 Q. B. (114 ; 
[1898] A. C. 89(1 ; In re Ottos Mines, [1898] 1 Ch. (118 ; Maynard v. Kent Collieries, 
[1908] 2 K. B. 121 ; 72 L. J. K. B. (181 ; and “ Mandamus," post, p. 429.)

A summary remedy is provided by s. 85, as regards any company registered in 
England, by motion or application at Chambers for an order for the rectification of 
the register, ami for the payment by the company of any damages the party aggrieved 
may have sustained (/// re Ottos Mines, supra ; see also s. 98, and the Companies Act, 
1867, s. 26). This jurisdiction will not, however, be exercised in complicated and 
doubtful cases (AV p. Skate, 2 Q. B. 1). 468 ; 46 L. .1. Ex. 65 ; Es p. I’arker, L. R. 2 Ch. 
685 ; 15 W. It. 1217), and in such last-mentioned cases an action may still be necessary 
(Buckley, 8th cd., pp. 109 et seq.~).

(//) A notice to treat for the sale of lands under s. 18 of the Lands Clauses Con
solidation Act, 1845 (8 Sc 9 Viet. c. 18), creates what for most purposes amounts to a
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special ActJ which incorporates the provisions of the Lands Clauses Con
solidation Act, 1845 [»r, state which of such precisions so far as is material],

relation of vendor and purchaser between the landowner and the company giving the 
notice, even where the land has not been actually taken by the company (Tircrfon 
Jt;/. Co. v. Looxemore, 1) App. Cas. 480, 493 ; 53 L. J. Ch. 812 ; Shepherd v. Xorwich, 
30 Ch. D. 653 ; 54 L. J. Ch. 1050). The company, after giving such notice, may be 
compelled to have the value of the land assessed in the statutory manner (see s. 68), 
and if they refuse or neglect to issue their warrant to the sheriff for that purpose, 
after the proper steps have been taken by the landowner, an action may be brought 
against them for a mandamus to compel them to perform that duty, and the land- 
owner may also claim damages in such action. (See lb. ; Fotherby v. Metropolitan lly. 
Co.. L. fi. 2 C. P. Iks : 86 L. J. c. P. 88 ; Maryan v. Metropolitan lly. Co.. L.B. 8 0. P. 
653 ; 4 lb. 97 ; 37 L.J.C. P. 265 ; 38 L.J.C. P. 87 ; O'next v. Pools lly. C\k, L. It. 5 C. P. 
553 ; 39 L. J. C. P. 329 ; see Manda mux," post, p. 428.)

When the compensation claimed exceeds £50, it is in effect enacted by s. 68 of 
the last-mentioned Act that where notice has been duly given by a party entitled to 
compensation of his desire to have the amount settled by a jury, and the company 
have not paid or entered into a written agreement to pay the amount claimed, and 
have neglected to issue within due time their warrant to the sheriff to summon a jury 
to settle the amount, the company thereby become liable to pay to him the whole 
amount claimed by him. (See Hailstone v. York lly. Co.. 15 Q. B. 404 ; (Hyn v. Aberdare 
lly. Co., 6 C. B. N. S. 359 ; 28 L. J. C. P. 271 ; Knapp v. London, C. ,$* 1). lly. Co., 
2 H. k C. 212 ; 32 L. J. Ex. 236 ; Parker v. Met. lly. (\>„ 17 C. B. N. 8. 785.) But 
so far as regards milway companies, the provisions of s. 68 have been modified by the 
Regulation of Railways Act, 1868 (31 k 32 Viet. c. 119), which in substance enacts, by 
s. 41, that either party may, before the issue of the warrant to the sheriff, apply for a 
judge's order for the question of compensation to be stated in the form of an issue 
and tried in the High Court (see In re East London lly. Co., 24 Q. 13. D. 507) : and 
the same Act, by s. 42, enacts that the obtaining by the company of such judge's 
order shall be a satisfaction of the duty on the part of the company to issue such 
warrant to the sheriff.

When the amount of compensation is assessed by a jury the verdict is, unless set 
aside by legal proceedings, conclusive as to the amount of compensation, but it is 
not conclusive as to the right, which may be disputed in an action for the amount 
(Head v. Victoria lly. Co., 1 11. k C. 826 ; 32 L. J. Ex. 167 ; Mortimer v. South Wales 
lly. Co., 1 E. k E. 375 ; 28 L. J. Q. B. 129 ; In re East London lly. Co., supra). So, 
also, the award of an arbitrator as to the compensation to be paid under the Act is, 
in general, conclusive as to the amount (lleekett v. Midland lly. Co., L. U. 1 C. P. 241 ; 
35 L. J. C. P. 163 ; llhodes v. Airedale Commissioners, L. R. 9 C. P. 508 ; 1 C. P. D. 
402 ; 45 L. J. C. P. 861 ; Huccleuch v. Metropolitan Hoard of Works, L. It. 5 H. L. 
118 ; 41 L. J. Ex. 137 ; and see llrierley Hill Local Hoard v. Pearsall, 9 App. Cas. 
595). But it would appear to be a good defence to an action on such award that the 
award is for an entire sum, including compensation for non-compensable matters 
which cannot be severed from the rest (lleekett v. Midland lly. th., supra; llhodes 
v. Airedale Commissioners, supra), though the veidict of a jury, so long as it is 
not set aside, cannot be impeached in an action brought to enforce it because it includes 
non-compensable items, if it also includes compensable items (Metropolitan Hoard v. 
Howard, & Times Rep. 732 ; I aw y Eaton llecreation Co. v. Midland lly. Co., [ 1902] 
2 K. B. 574, 579 ; 71 L. J. K. B. 837). The ordinary and proper mode of enforcing 
payment of the compensation, whether assessed by a jury or by an arbitrator, is by 
action on the verdict or award, as the case maybe. (See Huccleuch v. Metropolitan 
Hoard of Works, supra ; ljony Eaton llecreation Co. v. Midland lly. Co., supra ; Daw son 
v. (1. X. 4' City lly. <\k, [1905] 1 K. B. 260 ; 74 L. J. K. B. 190.)

As to the action to enforce an award under the Lands Clauses Act, 1845, ante, 
p. 156.
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to issue their warrant to the sheriff of------requiring him to summon a
jury to settle and determine by their verdict the question of disputed com
pensation within the meaning of the said Act, which had arisen between 
the plaintiff and the defendants, the defendants having wrongfully neglected 
to issue such warrant.

2. The coiiqiensation claimed by the plaintiff exceeded £ Til >, and is claimed 
by the plaintiff in res|tect of bis interest as owner of lands required, by a
notice to treat dated the-------------- IV—, duly given by the defendants to
the plaintiff, to be taken by the defendants for their works [aud injuriously 
affected by the execution of the defendant’s works].

The plaintiff claims a mandamus commanding the defendants to issue the 
said warrant.

Conspiracy. Sec “ Trade Disputes," ;«•</, p. 480.

Conversion (A).

Claim fur Conversion of (iooils.

The plaintiff has suffered damage by the defendant converting to his own 
use and wrongfully depriving the plaintiff of the plaintiff’s goods, that is to

To entitle n party, none of whose land has been taken, to compensation under the 
Lands Clauses Consolidation Act, 1845, for injurious affection of land or buildings, 
the injury must be such as, but for the statute authorising the acts done, would 
have supported an action, and the damage must l>c damage arising from the con
struction or execution of the works, and not from the authorised use of the railway, 
&c. after its completion (Caledonian Jtij. (\>. v. Walker, 7 App. Cas. 259 ; Aft.-den. 
v. Met. lly. (b., [1894] 1 Q. ». 384).

Where some of the claimant’s land is taken, the right to compensation is not thus 
restricted, ami it would appear that matters which would on a voluntary sale l»e taken 
into account may be considered, so that the claimant may in such cases have, in effect, 
compensation for the injury that his land not taken will sustain by reason of the use 
of the milway when made on that part of his land which is taken (Hueeleueh v. 
Metropolitan Hoard, ttupra ; Cote/ter E*»eæ v. Art on Loral Hoard, 14 App. Cas. 153 ; 
58 L. J. Q. ». 504), in addition to coin|»cnsation for damage arising from the construc
tion or execution of the works.

(Zt) This action was called trorer from the original form of the declaration, when it 
was applicable only to the case of goods lost and fourni, and converted by the finder to 
his own use. It may now perhaps be more correctly designated as a eonrerxion of goods, 
the term adopted in the schedule to the C. L. 1’. Act, 1852 (15 & 16 Viet. c. 76), and in 
App. C. of the U. 8. C., 1883.

A conversion is a wrongful interference with goods, as by taking, using, or destroying 
them, inconsistent with the owner's right of possession (Fouldex v. Willoughby, 8 
M. hi W. 540 ; Simmonx v. LUI y xt one, 8 Ex. 431, 442 ; lliort v. L. .V -V. 11'. lly. Co., 
4 Ex. 1). 188 ; 48 L. J. Ex. 545 ; Uollinx v. Fonder, L. ». 7 H. L. 757 ; 44 L. J. Q. ». 
169 ; I/eald v. Carey, 11 C. ». 977 ; 21 L. J. C. V. 97 ; Hurroughx v. Hay ne, 5 11. & N. 
296 ; 29 L. J. Ex. 185; Fillott v. 117/4/*#.#*, 2 H. & 0. 72 ; 3 lb. 345 ; 32 L. J. Ex. 
201 ; 34 lb. 22 ; lliort v. Hott. L. ». 9 Ex. 86 ; 43 L. J. Ex. 81). To constitute this 
injury there must be some act of the defendant repudiating the owner s right, or some
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say----- [describing the //noils] by------ [describing the conrersion relied on,
us, for instaure, by refusing on the------------ , 1!)—, to deliver tlicra np to
the plaintiff on demand made verbally on that day].

[Add particulars of any spécial damage.]
The plaintiff claims £----- .

exercise of dominion inconsistent with it (lb. ; Jones v. Hough, 5 Ex. I). 115; 49 
L. J, Ex. 211 ; Fine Art Society v. Union Bank, 17 (,). 11. D. 70.'* ; 56 L. .1. Qe B. 70 ; 
Union Credit ltank Cases, [1899] 2 Q. B. 205, 210 ; 08 L. J. Q. B. 842). A mere 
contract of sale of goods, not in market overt, without delivery or change of possession, 
or transfer of the documents of title by which possession may l>e obtained, as it does 
not affect the property in the goods, is not a conversion by the seller (Lancashire 
Waggon Co. v. Fit;hugh, 6 II. & N. 502 ; 30 L. J. Ex. 231 ; and see Barker v. Furlong, 
[1891] 2 Ch. 172 ; 00 L. J. Ch. 308).

The purchase of goods which the seller had no right to sell, accompanied by taking 
possession, is a conversion by the purchaser, although the purchaser did not know the 
sale was wrongful (Fine Art Society v. Union Bank, 17 Q. B. I). 705, 712 ; 56 L. J. Q. B. 
70) ; so where a principal ratifies the unauthorised purchase on his behalf by his agent 
of a chattel which the vendor had no right to sell, he is guilty of a conversion (Hi liter g 
v. Hatton, 2 II. Ac C. 822 ; 33 L. J. Ex. 190).

Where the plaintiff placed his goods on boar.l the defendant's ship to be carried, the 
refusal of the defendant to give the plaintiff bills of lading in bis own name, and the 
denial of his title ns owner, and the taking of the goods to a person not intended by 
the owner to have them, was held to amount to a conversion (Falk v. Fletcher, 18 
C. B. N. S. 403 ; 34 L. J. C. 1*. 140 ; and see Jones v. Hough, supra). A refusal to sign 
bills of lading containing a certain clause to which the owner was entitled, and the 
sailing with the cargo on board without any bills of lading being signed, but without 
any denial of the owner’s title or demand by him of re-delivery, was held to be a breach 
of contract, but no conversion (Jones v Hough, supra).

A banker who receives from his customer a cheque, post office order, or bill lndonging 
not to his customer, but to some other person, may, by getting it cashed, collected or 
discounted, be liable for a conversion of it, if his customer is acting wrongfully, and 
without the authority of the true owner, in cases where the currency or negotiability 
of the instrument does not afford an answer by giving to such banker or customer a 
good title as a bondp'de holder for value, or where the banker has no special protection 
such as that afforded by s. 82 of the Bills of Exchange Act, 1882, ante, p. 128, in the 
case of receiving payment of a crossed cheque (Fine Art Society v. Union Bank, supra ; 
lMcare v. Crédit Lyonnais, [1897] 1 Q. B. 148 ; 66 L. J. Q. B. 22V* ; Capital and 
Counties Bank v. Cordon, [1903] A. C. 240 ; 72 L. J. 451 ; and secC. A., [1902] 1 K. B. 
242, 264, 277).

Where the conversion cannot be proved by any |>ositive act, it may be inferred from 
proof of a demand of the goods by the plaintiff, and a refusal to deliver them by the 
defendant, he having the control over them at the time (Philpott v. Kelley, 3 A. & E. 
106 : Verrait V. /tobinxon, 2 0, M. it R, 495 ; Cattrroll v. Kenyon, 3 <). B. 810 ; 
M'Knoen v. Cotching, 27 L. J. Ex. 41 ; Walker v. Clyde, 10 C. B. N. S. 381 ; France 
v. fiaudet, L. It. 6 Q. B. 199 ; 40 L. J. Q. B. 121).

A demand and refusal is always eridence of a conversion. If the refusal is in dis
regard of the plaintiff's title, and for the purpose of claiming the goods cither for the 
defendant or a third person, it is a conversion (per Blackburn, J., in Hollins v. Fouler, 
Is. It. 7 II. L. 767, 766 ; 44 L. J. Q. B. 169, 174). If the refusal is by a |>erson who 
does not know the plaintiff’s title, and having a bond,tide doubt as to the title to the 
goods detains them for a reasonable time, for clearing up that doubt, it is not a conver
sion (lb.; Isaac v. Clarke, 2 Buis. 306, 312 ; Vaughan v. Watt, 6 M. & W. 492 ; 9 L. J. 
Ex. 272). So a finder, or an involuntary bailee of goods is justified in taking steps for 

refection and safe custody until he finds the owner, ami it is no conversion toZZ
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remove them bond tide to a place of security. (See per Blackburn, J., I/oil in* v. Fonder, 
xnpro ; and see kirk v. Gregory, 1 Ex. 1), 65 ; 45 L. J. Ex. 186.)

A warehouseman with whom goods have been deposited is not guilty of conversion 
by merely keeping them or restoring them to the depositor, though that person turns 
out to have had no authority from the true owner (per Blackburn, J., Hollins v. 
Fowler, supra ; I/enld v. Carey, 11 C. B. 1*77 ; 21 L. J. 0. V. 07 ; Alexander v. Southey,
6 B. k Aid. 247; Glyn v. East ,$• West Indio Dork Co., 6 Q. B. 1). 475, 491) ; but he 
becomes guilty of a conversion if. after demand by the true owner, lie nevertheless 
persists in restoring them to such depositor, the assumption and exercise of dominion 
over a chattel inconsistent with the title of the true owner being a conversion. (See 
per Brett, .1., in Hollins v. Fonder, supra ; Wort v. /loft, L. K. 0 Ex. 86 ; 43 L J. Ex. 
81.) The same principle would seem applicable to carriers and the like (76. ; Greenway 
v. Fisher, 1 C. k I*. 190, as to which see per Blackburn, J., in Hollins v. Fonder, L. R.
7 11. L. 708 ; 14 L. .1. Q. B. 175). If a man steals a chattel and takes it to a carrier to 
lie carried to A., and there delivered to X.. and the carrier takes, carries, and delivers 
the chattel accordingly, it is clear that the carrier would not lie guilty of a conversion 
(per Bramwell, L.J., Glyn v. East and West Indio Dork Co., supra).

If some time is necessarily taken by the defendant to obtain actual possession of the 
goods and deliver them up, and he docs not make any unnecessary delay in doing so, 
he is not on that account guilty of a conversion (Tome v. foods, 7 C. B. 608).

A conversion differs from a mere trespass ; the former must amount to a deprivation 
of the possession to such an extent as to l>c inconsistent with the right of the owner, 
and evidence an intention to deprive him of that right ; whereas the latter includes 
every direct forcible injury or act disturbing the possession without the consent of the 
owner, however slight or temporary the act may lie (Fou!des v. Willoughby, 8 M. k W. 
540 ; and see jier Parke, J., Smith v. Goodndu, 4 B. k Ad. 420).

A limited interference with the plaintiff’s goods where all along the plaintiff is 
himself in possession, does not constitute conversion (England v. Cowley, L. H. 8 Ex. 
126 : 41 1,1. |JL 80).

If a pawnbroker, with whom goods are wrongfully pledged without the assent of the 
owner, refuses on demand by the owner to restore them to him, this is a conversion by 
such pawnbroker (Singer Co. v. dork, 5 Ex. D. 37 ; 49 L. J. Ex. 224 : see ante, p. 270).

If a bailee of chattels deals with the chattels in a manner inconsistent with the 
purpose for which they are held, he may be guilty of a conversion, as where a carrier 
delivers goods to the wrong person (Deeereujc v. Da relay, 2 B. k Aid. 702 ; Stephenson 
v. Hart, 4 Bing. 476, 483 ; Wyld v. Piekford, 8 M. k \V. 443 ; Wort v. Loudon and 
North Western lly. Co., 4 Ex. D. 188, 194 ; 48 L. J. Ex. 545, 546).

A mere omission or negligence of a bailee, or person entrusted with the possession 
for a special purpose in the course of his employment, is not a conversion ; thus, the 
loss of goods by a carrier is not a conversion (2 Wins. Saund., 1871 cd., 103 ; Doss v. 
Johnson, 5 Burr. 2825 ; Williams v. Gesse, 3 Bing. N. C. 849 ; kirk man v. Hargreares, 
1 8elw. N. P., 13th cd., 364) ; nor is delivery of the goods in the ordinary course of 
business at the place directed, although they are delivered to someone not intended by 
the sender (M'Kean v. 3PIror, L. B. 6 Ex. 36 ; 40 L. J. Ex. 30).

There is a distinction between a pledge, and a bailment giving a lien without jiower 
of sale. In the latter case an unauthorised sale or pledging of the property bailed 
terminates the bailment, and is a conversion, whilst in the former case a sale or sub- 
pledge is not so inconsistent with the original contract or pledge as to terminate the 
pledge or amount to a conversion (Mulliner v.’Florence, 3 Q. B. I). 484, 492 ; 47 L. J. 
Q. B. 700, 703 ; Holliday v. Holy ate, L. R. 3 Ex. 299 ; 37 L. J. Ex. 174 ; Donald v. 
Suckling, L. R. 1 Q. B. 585 ; 35 L. J. Q. B. 232).

A right of lien, properly so called, is a mere personal right of detention, and an 
unauthorised transfer of the thing does not transfer that |»ersonnl right (per Black
burn, J.. in Donuld v. Suckling, supra ; and see, also, Mulliner v. Florence, supra).

In order to maintain an action for conversion the plaintiff must have the right to 
the immediate possession of the goods, and not merely a property in reversion, or 
future pro)>crty (Bradley v. Copley, 1 C. B. 685 ; and see “ Rétorsion," post, p. 475).
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The owner of goods let to another for a term still continuing cannot maintain this 
action (Gordon v. Ifarjter, 7 T. 11. It) ; nor can the owner of goods in the possession of 
another who is entitled to a lien on them (Milgate v. Ki bble, 3 M. & U. 100); but any 
special or temj>orary ownership with immediate possession, as under a lien, pledge, or 
bailment, is sufficient to maintain the action (Ary/// v. Kraus, 6 M. & W. 36 ; Huberts v. 
Wyatt, 2 Taunt. 26H ; /trierly v. Kendal1, 17 Q. It. 037 ; Heistol Hank v. Mid. J/y. Co., 
11801] 2 y. It. 653, 663 ; 61 L. ,1. Q. It. 115). Where goods are bailed to another for 
hire, the bailee is the proper person to sue for a conversion by a third party ; but where 
the bailee terminates the bailment by any act inconsistent with it, as where the bailee 
of goods for hire, or a bailee having a mere personal lien without power of sale, sells 
them to a third party, the bailor may at once sue the purchaser or the bailee for a 
conversion ( Coo/ter v. II illomatt, 1 C. H. 672 ; Jena v. Bittleston, 7 Ex. 152 ; Bryant 
v.WardeH, 2 Ex. 4 71) ; MulHner v. Florence, supra; Jelks v. Hayward, [11)05] 2 Q. 13. 
460; 74 L. J. Q. II. 717).

Upon any bailment of goods which docs not exclude the absolute owner’s right to the 
immediate possession, cither the bailor or the bailee may maintain on action for conversion 
by a third party (Xirolls v. Bastard, 2 (’. M. A: 11. 651) ; Booth v. Wilson, 1 11. k Aid. 51)).

The purchaser of goods which remain in the vendor's possession subject to the 
vendor's lien for the price, cannot maintain this action against a wrong-doer (Lord v. 
Price, !.. It. 1) Ex. 54).

A joint owner of goods cannot maintain this action against, his co-owner in respect 
of any act of the latter consistent with his ownership. (See post, p. 824.)

Where goods were pledged by four joint owners, a refusal to re-deliver upon a tender 
of the amount due, made by three of such joint owners acting on their own behalf, 
was held not to be a conversion (Harper v. (îodsell, !.. 11. 5 Q. 11. 422 ; 31) L. J. Q. 13. 
185 : and sec -Xy her g v. Handelaar, [181)2] 2 y. II. 202 ; 61 L. J. Q. 11. 701)).

As possession in fact is evidence of the right of possession, it is sufficient to maintain 
the action against the wrongdoer who cannot show a better title in himself, or authority 
under a better title (Elliott v. Kemp, 7 M. Ac W. 312 ; Sort ham v. Bowden, 11 Ex. 70 ; 
Armory v. Bela mine, 1 Smith's L. ('., 11th cd., p. 356 ; Bourne v. Fosbrooke, 18 C. 13. 
X. S. 515 ; 34 !.. J. V. P. 164). Hut if a plaintiff was not in possession at the time of 
the conversion, and has to rely upon his right only, he must then be able to prove a 
good title in order to maintain the action, the defendant being in such case at liberty 
to rebut the plaintiff's title by showing a jus tertii (Gadsden v. Barrow, i) Ex. 514 ; 
Leake v. Loreday, 4 M. k Cl. 072). a defendant cannot set up & jus tertii where he has 
disturbed the actual jiosscssion of the plaintiff, unless he can justify under the authority 
of the third party (Jeffries v. Great Western By. Co., 5 E. k 11. 802 ; 25 L. J. Q. H 107 ; 
White v. Mullett, 6 Ex. 713 ; and see Thorne v. Tilbury, 3 H. k N. 534 ; 27 L. J. Ex. 
407 : Biddle v. Bond, 6 11. k S. 225 ; 34 L. J. y. 11. 137 ; Buyers v. Lambert, [1801] 1 
y. 11. 316; 60 L. J. y. 11. 187 ; Glenwood Lumlwr (Ak, v. Phillips, [1004] A. ('. 405, 
410, 73 L. J. P. C. 62, 64).

The finder of an article in the house or on the land of another which has been left 
or lost there by some unknown former owner, would seem to have a sufficient title to 
maintain an action against a stranger for any disturbance by him of his possession of 
such article ; and the tinder would not himself, in general, be able either to defeat a 
claim by the owner and occupier of the house or land where it was found, to recover 
such article, or to maintain an action for a disturbance of his possession by such owner 
and occupier (Blurs v. Brig g (las Co., 33 Oh. 1). 562 ; 55 L. J. Oh. 734 ; South Stafford
shire Water Co. v. Shannon, [181)6] 2 y. II. 44 ; 65 L. J. y. 13. 460) ; and, as between 
owner and occupier, the right of the landowner would in general prevail over that of 
the occupier, where the article was one which was in or on the land prior to the 
commencement of the occupation. (Sec lb.)

An uncertificated bankrupt having been again adjudicated bankrupt, it was held 
that the second assignees might maintain trover for goods acquired by the bankrupt 
after his first bankruptcy against all poisons except flic first assignees (Morgan v. 
Knight, 15 C. H. N. S. 66» ; 33 L. J. C. P. 168 ; Ex p. Watson, 12 Oh. D. 380).

Where a vendee has obtained goods by fraud or false pretences from a vendor who
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lias delivered possession to him with the intention of passing the property to him, the 
property vests in the vendee until the vendor has done some not to disaffirm the trans
action. (See the Sale of (Joods Act, 1893, s. 23. cited pouf, p. 846, and Kings ford v. 
Merry, 11 Ex. 677, 679 ; 26 L. J. Ex. 1 66, 168.) If the vendor does not treat the sale 
as void before the vendee has re-sold the goods to nn innocent purchaser, the property 
passes to such purchaser, and he cannot tic sued in conversion, or otherwise made liable 
to the original vendor (//>. ; White v. Harden, 10 (’. B. 919 ; 20 L.J. C. V. 166 ; Biggin* 
v. Burton, 26 L. J. Ex. 342 ; and sec further /#*/• Lord Cairns in Candy v. Lindsay, 3 
App. Cas. 463. 464 : 47 L. .1. H. I,. 481 ; Clough v. L. X. II'. By. Co., L. R. 7 Ex. 26 ; 
41 L. J. Ex. 17 ; Stcrenson v. Xewnham, 13 C. B. 286).

Where gotxls were pledged with the plaintiffs as security for an advance, and the 
pledgors, the owners, by fraud induced the plaintiffs to give them back the possession 
of the goods, and then pledged them to the defendants for an advance, giving a power 
of sale, it was held that, ns tin* plaintiffs had parted with their special projierty to the 
pledgors, they could not recover against the defendants, who had obtained the goods 
bond fide and for good consideration (Babcock v. Lawton, 4 (j. B. D. 394 ; à (j. B. D. 
284 : 48 I,. J. Q. B. 624 ; 48 lb. 408).

The property in stolen goo Is re-vests in the true owner upon the conviction of the 
offender for larceny. (See the Sale of (Joods Act, 1893, s. 24 (I). cited post, p. 846.)

By s. 26 of the Sale of (loods Act, 1893, it is enacted that “(1) Where a person 
having sold goods continues or is in possession of the goods, or of the documents of 
title to the goods, the delivery or transfer by that person, or by a mercantile agent 
acting for him, of the goods or documents of title under any sale, pledge, or other 
disposition thereof, to any person receiving the same in good faith and without notice 
of the previous sale, shall have the same effect as if the person making the delivery or 
transfer were expressly authorised by the owner of the goods to make the same.

“(2) Where a person having bought, or agreed to buy, gotxls, obtains, with the 
consent of the seller, possession of the goods, or the documents of title to the goods, 
the delivery or transfer by that person, or by a mercantile agent acting for him, of the 
goods or documents of title, under any sale, pledge, or other dis|>osition thereof, to any 
person receiving the same in good faith, and without notice of any lien or other right 
of the original seller in respeet of the gotxls, shall have the same effect as if the person 
making the delivery or transfer were a mercantile agent in possession of the goods or 
documents of title with the consent of the owner.

“(3) In this section, the term 'mercantile agent" has the same meaning as in the 
Factors Acts.”

A person having “agreed to buy ” means a person who has bound himself to buy, 
not one who lias merely acquired an option, whether under a hiring agreement, or 
otherwise (.1VIntyro v. Cro**lry, [1896] A. (’. 467 ; 64 I,. J. V. C. 129; lielby v. 
Matthewx, [1896] A. C. 471 ; 64 L. J. Q. B. 466). A similar enactment is contained 
in ss. 8 and 9 of the Factors Act, 1889 (62 & 63 Viet. c. 46).

Where a vendor has sold goods to A., or has been led to believe that he has sold them 
to A., and the person who induced him so to sell, or led him into that btdief, receives 
the go<ids and disposes of them to another, there is no contract between the vendor 
ami such person, and the latter cannot, unless by a sale in market overt, confer a good 
title on anyone else, the property never having been vested in him (Hardman v. Booth, 
1 II. A: C. 803 ; 32 L. J. Ex. 106 : Lindsay v. Candy, 2 Q. B. I). 96, 100 ; 3 App. (’as. 
469 ; 46 L. J. Q. B. 381 ; 46 lb. 233; 47 lb. 481 ; Hollin* v. Fowler, L. R. 7 H. L.
767 ; 44 L. J. Q. B. 169 ; Biggin* v. Burton, 20 L. J. Ex. 342).

The action for conversion lies only in respect of specific personal property; it will 
not lie for money, though certain in amount, unless it be identified in specie (0rton v. 
Butler, 6 B. k Aid. 662 ; Ball v. Wood, Dyer, 22 ; Vro. Eliz. 841 ; Barri* ca*e, Noy, 
128; and see Fo*ter v. Green, 31 L. J. Ex. 168). It does not lie for fixtures, to 
nomine, as they form part of the land, and therefore cannot be converted (Baris v. 
Jonc», 2 11. A: Aid. 166 ; Minshall v. Lloyd, 2 M. k W. 460 ; Weeton v. Woodcock, 6 M.
k W. 687 ; Mackintosh v. Trotter, 8 M. k W. 184 ; Wilde v. Waters, 16 C. B. 637 ; 24
L. J. ('. P. 193). Though an action lies for wrongfully preventing the plaintiff from
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exercising his right to remove them (Land. <$' Wc*t minder Loua Co. v. Drake, 6 C. B. 
N. S. 798 ; 28 L. J. (1 V. 297). If they have been reduced to the state of moveable 
goods by severance, they become capable of being converted, though they should not 
then, strictly speaking, be described as fixtures. (See Sheen v. Dickie, 5 M. & W. 175 ;
7 Dowl. 335 : and see Xiblct v. Smith, 4 T. R. 504 ; Dalton v. Whitt cm, 3 Q. B. 961 ; 
H///*/ow v. Cottrell, 1 K. A: B. 674.) So conversion lies for soil taken up from the 
land and removed (Wygon v. Dort inter, 6 C. Ac 1\ 616) ; and for coals or minerals 
wrongfully dug from the plaintiff’s land (Martin v. Potier, 5 M. k W. 351 ; Morgan v. 
Poarll, 3 Q. B. 278 ; Powell v. 7/cex, 7 A. Ac E. 426). So, too, it lies for a bank note, 
a cheque, or the like (Darn v. Marri*, 2 Cr. Ac M. 579 ; Matthiexxen v. 7v#w/. 4* County 
Dank, 5 <\ P. U. 7 ; 48 L. J. C. P. 529 ; Ogàcn v. 7A*wm, L. U. 9 C. P. 513 ; 43 L. J. 
(\ P. 250 ; /Vwe .4/7 Society v. Cnion Dank, 17 Q. B. I). 705 ; 56 L. .1. Q. B. 70).

The goods should be dcscril/ed in the statement of claim with sufficient certainty to 
inform the defendant as to the goods taken, and particulars will be ordered as to the 
sjieeific goods taken where the description is only general.

The measure of damages for a conversion is prima facie the value of the goods con
verted, but it is not necessarily so. the damages being compensation for the loss actually 
sustained by the wrongful act (Johnxon v. Lane. 4* York. Dy. Co., 3 C. P. D. 499 ; 
Niort v. L. 4* X. II'. Dy. Co., 4 Ex. 1). 188 ; 48 L. J. Ex. 545 ; Drierly v. Kendall, 17 
u. It. 937 ; Chinery v. Viall, 6 II. & N. 888 ; 2!* L. J. Ex. 180 ; MulUner v. Florence, 
3 <^. It. 1). 484 ; 47 L. J. Q. It. 7(Kl). The value, where that is the proper measure of 
damages, is, in general, the price at the date of the conversion for which the owner 
could purchase similar goods to those converted (Itender non v. William*, [1895] 1 Q. B. 
..21 ; 64 L. .1. Q. B. 308 ; Dhodex v. Moule*, [1895] 1 Ch. 236, 254 : 64 L. J. Ch. 122 ; 
and see France v. tiaudet, L. U. 6 Q. B. 199 ; 40 L. .1. (). B. 121). If the goods con
verted have been returned to the plaintiff, he recovers the damages sustained by the 
wrongful act, and not their full value ( ffiort v. /,. A" .V. II". Dy. Co., eupra).

Where the plaintiff could have resumed the property, if he could lay hands on it, 
and could have rightfully held it as the full and absolute owner, he is entitled to the 
value as damages in conversion (./oh axon v. St ear, 15 C. B. N. S. 330 ; 33 L. J. C. P. 
130 ; Johnxon v. Lane. $f York. Dy. Co., xupra).

A person having a special property in the goods, with immediate possession, can only 
recover against the absolute owner for a conversion by him damages in resjæct of such 
limited interest (Dohetix v. Wyatt, 2 Taunt. 268 ; Drierly v. Kendall, 17 Q. B. 937) ; 
but in an action against a stringer who is guilty of a conversion he is entitled to 
recover the full value of the goods (Turner v. Hardcaxtle, 11 C. B. N. 8. 683 ; 31 L. J. 
C. P. 193 ; The II ink field, [1902] P. 42: 71 L. J. P. 21). Where the defendant, 
having obtained a judgment against the plaintiff, wrongfully refused to give up 
certain goods of the plaintiff then in his possession, and afterwards sold them under 
his judgment, the plaintiff was held entitled to recover the full value of the goods 
(Kdmondxon v. Xuttall, 17 C. B. N. S. 280 ; 34 L. J. C. P. 102). So where the 
defendant having obtained a judgnii nt against the plaintiff, seized his goods under 
process, but in a place where the process did not run, the plaintiff was held entitled to 
recover the full value of the goods (,Sowell v. Champion, 6 A. Ac K. 407).

Special damage sustained may be rccoveied, if stated and claimed (Moon v. Daphael, 
2 Bing. N. C. 310 ; Dodley v. Dcynoldx, 8 Q. B. 779 ; France v. Qaudet, L. K. 6 Q. B. 
199: 40 L. J. Q. B. 121).

By 8 Ac 4 Will. 4, c. 42, s. 29, in all actions for conversion the jury may, if they shall 
think fit, give damages in the nature of interest over and above the value of the goods.

A judgment in conversion or detinue for the whole value of the goods, if followed 
by satisfaction, vests the property in the goods in the defendant. (See “ Judgment 
llecorered,” poxt, p. 863.)

In this action the Court will sometimes stay proceedings upon a return of the goods 
and payment of nominal damagts and costs, and on such other terms as the Court 
thinks proper to impose ; but the general practice would appear to be, that if the 
plaintiff will not consent to accept a return of the goods on the terms considered 
proper by the Court, he will be allowed to proceed with his action, but if he fail to get
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The like.

Tlie plaintiff lms suffered damage by the defendant on the-------------,
1!)—, wrongfully depriving the plaintiff of two casks of oil, by refusing
verbally [nr, by letter dated ------ ——, 10—, or, ns the rase may be] to
give them up on demand [or, by throwing them overboard out of a boat 
in the London Docks, &c.].

Particulars :—
The value of the said two casks was £------.

[,1<4Z yparticulars of any special damage claimed.']
The plaintiff claims £----- .

(See It. S. C., 1888, A/ip. C., Sect. VI., No. 1.)

Ayainsl an Auctioneer for a Conversion of the Defendants Goods by 
selliny them for a Third Verson, and delivering them to the 
Purchaser (i).

The plaintiff has suffered damage by the defendant on the-------------,
19—, wrongfully depriving the plaintiff of a pianoforte [nr, 6 chairs, nr, as 
the case may be], the property of the plaintiff, by selling the same by public 
auction ou behalf of and as the property of K. and delivering it [nr, 
them] to the highest bidder at the said auction as the purchaser thereof.

Particulars :—
The value of the piano [or, (! chairs] was £------.

See a form of Claim ayainsl a Warehouseman for wrongly delivering a 
Motor < in• to a third party, and against the latter for its Conversion : 
Solomon v. Midliner, [1901] 1 <j. B. 70 ; 70 L. J. (j. B. 168.

For Trespass to the House of the Plaintiff, and tvrongful Seizure of the 
Goods of the Plaintiff therein, with a Claim for Conversion of the 
Hoods seized: see “ Trespass,"post, p. 508.

substantial damages, and ssi justify ins refusal, he may be made to pay the costs 
subsequent to the application (,1/isot v. Ita/ihael, 2 Ring. N. C. 810, 814 ; lliort v. 
London anil Xortk Western Itg. Co., 4 Ex. II. 188, It)*» ; 48 L. ,1. Ex. 545).

(i) An auctioneer or other person selling goods under the instructions or orders of, 
or in purauanceof a contract made by himself with a person having no right to dispose 
of such gorsls, and delivering irosscssion to the purchaser, is guilty of a conversion 
(Hollins V. Fooler, L. R. 7 H. L. 757 ; 44 L. J. Q. B. 169 ; Marker v. Furlong, [1891] 
2 Ch. 172 ; 00 L. J. Ch. 308 ; Coasolidattd Co. v, Curtis, [1892] 1 (j. B. 495 ; 01 L. J. 
Q. B. 325). So is a sheriff or bailiff who sells under an execution grants not btlongiug 
to the judgment debtor (Jelks v. Ho guard, [1905] 2 l). B. 400 ; 74 L. J. K. B. 717).
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Iti/ the Grantee of a Gill of Sale of Houselmbt Furniture against a Person 
who has taken Possession thereof umter a wrongful Sale by the 
Grantor (k).

The plaintiff has suffered damage by the defendant on-------------, 19—,
wrongfully depriving the plaintiff of the household furniture and effects of
the plaintiff, which were in No. —,------Street,-------, by refusing verbally
on the-------------, 19— [or, by letter dated--------------, 19—, or, as the
ease may be], to give them up on demand [or, by removing them on tbc
------------ , 19—, to the defendant’s shop at ------, and there selling them
ns the property of the defendant, or, as the case may be].

Particulars :—

Claim for wrongful Conversion of Cheques aiul Gills belonging to the 
Plaintiff, with an alternative Claim for the Proceeds thereof: see 
“ Money Received,'’ ante, p. 203.

Copyright (/).

Claim for Damages for the Infringement of Copyright in a Gook.

The defendant has infringed the plaintiff's copyright in a book entitled
“The History of Borne," registered on the------------- , 19—.

Particulars of the infringement are as follows :—
[Here stale the facts as to the infringement.]

(!) A person who takes the property of another by assignment front a third party 
who Ims no right or authority to dispose of it is, in general, guilty of conversion 
{Metomhie v. Dories, Ü East, *>38, 540 ; Fine Art Society v. inio/i Dank, 17 t). It. 1>. 
7o.">, 712 ; 56 I,. J. <j. 11. 70). An authority to dispose of another’s property may be 
conferred by implication. Thus, a bill of sale of stock in trade, when the trade is to 
1st carried on, is subject to an implied condition that the grantor shall have liberty to 
deal with the goods in the ordinary way of his trade, and any bond Jide purchaser 
buying from him in such way obtains a good title {Actional Mere. Donk v. Hampmn, 
5 Q. It. D. 177 ; 49 L. J. (j. It. 480 ; Walker v. Clay, 49 I,. J. C. P. MO ; 42 L. T. 369). 
ltut if the disposition of the goods is not bum] jide, and in the ordinary course of 
business, the grantee tnay demand such goods from the purchaser, and upon bis 
refusal to give them up maintain nil action against him for their conversion (Taylor v. 
M'Keaiul. 5 t*. P. II. 358 ; 49 1>. J. C. P. 563 ; Payne v. Fern, 6 Q. It. L>, 620).

(/) Copyright in works of literature anil art, after publication, exists only by 
statute (Jeffery» v. litmcy, 4 II. !.. C. 876 ; 24 L, J. Ex. 81 ; tirade v. Cony nest, 
« V. B. N. S. 755 ; 30 L. J. C. P. 209 ; Turk v. Priester, 19 (j. B. 11.629 ; 56 L. J. (j. B. 
553). As to the right, existing independently of statute, to prevent or recover com
pensation for unauthorised copying before publication, set lb. ; and see Priore Albert 
v. Strange, 1 Mac. k It. 25 ; Pollard Photographie tic, 40 Ch. 1). 345 ; 58 L. J. Oh. 
251 ; Exchange Telegraph tic v. Gregory, [1896J 1 Q. It. 147 ; 65 !.. J. Q B. 262 : 
Exchange Telegraph Co. v. Central Aews, [1897] 2 Ch. 48 ; 66 L. J. Oh. 672.

The statutes regulating copyright ate as follows :—
Literary Copyright.]—The Copyright Act, 1842 (5 A: 6 Viet. c. 45), regulates the
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Particulars of special damage arc as follows
Loss of sale of 50 copies .......................................  £50
Loss of profit in the copyright................................ 50

£100
The plaintiff claims £100.

copyright in books, which term (by s. 2) includes “every volume, part or division of a 
volume, pamphlet, sheet of letterpress, sheet of music, map, chart, or plan, separately 
published."

The periods of copyright are defined by ss. 3 and 4 : and s. 13 gives to the proprietor 
of the copyright an action for infringement.

Sects. 11, 13, and lit, provide for the registration of the book by the proprietor of 
the copyright ; and by s. 24, such registration is made a condition precedent to an 
action for infringement of the copyright. (See “ Copyright," pont, p. 827.)

Sect. 23 provides that all copies of tin1 Ixiok which shall have been unlawfully 
printed or im|>orted without the written consent of the registered proprietor of the 
copyright, shall be deemed to be his property, and that, after demand thereof in 
writing, he may sue for and recover the same, or damages for the detention or conver
sion thereof. (See jmst, p. 355.)

Provision is made by s. 18 as to the copyright in articles in periodical, &c. ; ami by 
s. 19, registration of the first number, or part of a periodical, is sufficient to give copy
right in the subsequent numbers or parts as they come out. (Sec Henderson v. Max
well, 4 Ch. D. 108; 4(1 L. J. Ch. 59; Johnson v. Xcwnes, Ini., [1894] 3 Ch. 1913; (13 
L. .1. Ch. 78(1 ; and the cases next cited.) These enactments of ss. 18, 19, apply (inter 
alia) to newspapers ( Walter v. Hoar, 17 Ch. I). 708 ; 50 L. J.Ch. 1121 : Trade Auxiliary 
Co. v. Middlesbrough Association, 40 Ch. I). 42.1 ; .18 L. J. Ch. 293 ; Cate v. Deron 
Ncws/utpcr Oh, 40 Ch. 1). .100 ; 18 L. J. Ch. 288).

An assignment of the copyright may l>e made either by entry in the register under 
fs. 11, 13, or by an assignment in writing between the parties ( Wood v. Doosey, L. It.
2 Q. It. 310 ; 3 Ih. 223 ; In gland v. Stewart, 4 Ch. I>. 419 : 4(1 L. J. Ch. 103), but in
the latter case the assignee cannot sue for infringement until he has l>een registered 
(Lirerpool, Sfc. Association v. Commercial Press, [1897] 2 Q. It. 1 ; (1(1 !.. J. Q. It. 40.1). 
See, as to artistic copyright, London Printing Alliance v. Cor, [1891] 3 Ch. 291 ; (10 
L. J. Ch. 707 ; Petty v. Taylor, [1897] 1 Ch. 4(16 ; (91 L. J. Ch. 209.

There is no copyright in immoral or illegal publications. (See Southey v. Sherwood, 
2 Mcr. 43.1, 439 ; Stochdale v. On why n, .1 It. k S. 173.)

As to infringing the copyright in a dictionary, see Spiers v. Drown, (1 W. It. 3.12 ; in 
a directory, Kelly v. Morris, L. It. 1 Eq. (197 ; 3.1 L. J. Ch. 423 ; Morris v. Ash her, L. It.
7 Kq. 34 ; Morris v. Wright, L. It. .1 Ch. 279 ; Kelly v. Dyles, 13 Ch. D. (182 ; 49 L. J.
Ch. 181 ; in a telegraph code, Agar v. Peninsular, Sfc. Co., 2(1 Ch. 1). (137 ; 53 L. J. Ch. 
589; in statistical returns, Scott v. Stanford, L. It. 3 Eq. 718 ; 3(1 L. J. Ch. 729 ; in a 
descriptive catalogue and books of designs, llotten v. Arthur, 1 H. X: M. (103 ; 32 L. J. 
Ch. 771 ; (trace v. Aewman, L. It. 19 Eq. (123 ; 44 L. J. Ch. 298 (as to which sec Petty v. 
Taylor, supra) ; Maple v. Junior Stores, 21 Ch. D. 3(19 ; .12 L. J. Ch. (17 ; Collis v. Cater, 
78 L. T. (113 ; in articles or tales published in periodicals, Smith v. Johnson, 4 Giff. (132 ; 
33 L. J. Ch. 137 ; Henderson v. Maxwell, 4 Ch. 1). 103 ; 5 Jh. 892 ; in information as 
to circular tours, Leslie v. Young, [1894] A. C. .134. As to copyright in newspa|>cr(i, 
see Kelly v. Hutton, L. It. 3 Ch. 703 ; 37 L. J. Ch. 917 ; Platt v. Walter, 17 L. T. 157 ; 
Walter v. Howe, 17 Ch. D. 708 ; <10 L. J. Ch. (121 ; Trade Auxiliary Co. v. Middles
brough Assoc., 40 Ch. I). 425 : .18 L. J. Ch. 293 ; Cate v. Deron Xewspaper Co., 40 
Ch. D. 500 ; 58 L. J. Ch. 288 ; Walter v. Steinhopff, [1892] 3 Ch. 489 ; (il L. J. Ch.521 ; 
Lamb v. Era ns, [1893] 1 Ch. 218 ; 02 L. J. Ch. 404 ; in articles in an encyclopaedia, 
see Lawrence v. A fia l o, [1904] A. C. 17 ; 73 L. J. Ch. 8.1 ; in reports of seeches, sec 
Walter v. Imne, [1900] A. C. 539 ; (19 L. J. Ch. 099. A race card giving a list of 

horses selected as probable winners by various newspapers was held not to infringe the
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copyright in the newspapers. The statement by a newspaper of its selection of ahorse 
ns a probable winner is not a “ literary composition ” which can be protected by the 
Act {Chilton v. Progress Printing Co., [1805] 2 Ch. 20; 04 L. J. Ch. 510). Nor is a 
dressmaker's pattern card with scales for measurement upon it (Ifollinrake v. Trunwell, 
[1804] 3 Ch. 420 ; 63 L. J. Ch. 710).

A copyright in a book under the 5 Ac 0 Viet. c. 45, may be infringed by the defendant's 
gratuitously printing and circulating copies among a limited class of persons (Agar v. 
Peninsular, jr. Co., 20 Ch. 1). 037 ; 53 L. J. Ch. 500 ; Trade Auxiliary Co. v. Middles- 
hrough Assor., 40 Ch. D. 425 ; 58 L. J. Ch. 203) ; or even by his making and distribut
ing gratuitously a few copies of it in manuscript (Warne v. Sccbohm, 30 Ch. 1). 73 ; 57 
L. J. Ch. 080).

The protection of copyright in a work given by 5 Ac 0 Viet. c. 45, extends over the 
whole of the British dominions and is afforded to every author, whet her an alien or 
not, who, being at the time of first publication a resident within any portion of the 
British dominions, first publishes such work in the United Kingdom (Routledge v. Low, 
L. K. 3 H. L. 100 ; 37 L. J. Ch. 454). A first publication in a foreign country out of 
the King’s dominions deprives the author, whether a British subject or a foreigner, of 
any copyright here, save such as he may acquire under the International Copyright 
Acts (Jeffergs v. Boose g, 4 H. L. C. 815 ; 24 L. J. Ex. 81 ; Bouci vault v. Chatterton, 5 
Ch. D. 207 ; 40 L. J. Ch. 335). As to books published in parts, sec Reid v. Maxwell, 2 
Times ltcp. 700.

Oral Lectures.]—Copyright is regulated ns to oral lectures by 5 k 0 Will. 4, c. 85. 
(Sec Caird v. Si me, 12 App. Cas. 320 ; 57 L. J. P. C. 2 ; Xicols v. Pitman, 20 Ch. D. 
374 ; 58 L. J. Ch. 652.)

Dramatic and Musical Copyright.]—The rights in respect of the public representa
tion or performance of dramatic pieces and musical compositions are regulated by the
3 Ac 4 Will. 4. c. 15, as extended and modified by ss. 20—22 of the Copyright Act, 
1842. The rights in respect of the performance of musical compositions have been 
further modified by the Copyright (Musical Compositions) Acts, 1882 and 1888 (45 k 
40 Viet. c. 40, and 51 k 52 Viet. c. 17).

By s. 3 of 3 & 4 Will. 4, c. 15, actions for any offence against that Act must be 
commenced within twelve months after the committing of the offence.

When dramas or musical compositions have been printed and published, there is also 
a literary copyright in them as “ books " under the Copyright Act, 1842, as to which, 
vide supra.

A song which requires neither scenery nor dramatic effect for its representation, 
although intended to be sung on the stage of music halls in appropriate costume, is not 
a dramatic piece (Fuller v. Blackpool Winter Gardens Co., [1805] 2 Q. B. 420 ; 04 L. J. 
(). B. W).

The registration of dramatic pieces or musical compositions is not a condition pre
cedent to an action for infringement of the sole right of representation or i>erformance. 
(See the Copyright Act, 1842, s. 24 ; Reiehardt v. Sapte, [1803] 2 Q. B. 308.)

To constitute an infringement of the right of representation of a drama, the repre
sentation complained of must have been “at a place of dramatic entertainment" (3 k
4 Will. 4, c. 15, s. 2 ; see Duck v. Bates, 13 Q. B. D. 843; 53 L. J. Q. B. 338); but 
these words are not incorporated by ss. 20, 21 of the Copyright Act, 1842, which 
extends to musical compositions the remedies given as to dramatic pieces by 3 & 4 
Will. 4, c. 15, and it is sufficient, therefore, to constitute nil infringement of the sole 
right of performance of a musical composition, if there is an unauthorised performance 
of it in public, e.g., at a concert or tea-meeting ( Wall v. Taylor, i) (). B. D. 727 ; 11 lb. 
102 ; 51 L. J. Q. 11. 547 ; 52 lb. 558).

The amount of “ not less than forty shillings,” recoverable under the 3 A 4 Will. 4, 
c. 15, s. 2, for infringement of the exclusive right of representation of a dramatic 
piece, is in the nature of liquidated damages and is not a mere penalty (Adams v. 
Batleg, 18 Q. B. D. 625 ; 56 L. J. (j. B. 303. Sec 51 k 52 Viet. c. 17, s. 1).

In an action for an unauthorised performance of a dramatic piece or musical 
B.L. A A
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The like.—A fuller Form, with Claims for Delivery of unauthorised 
Copies of the Book ami for an Injunction (m).

1. The defendant has infringed the plaintiff’s copyright in a book 
entitled “------registered on the------------------, 19—.

composition, it is no defence that the piece or composition was published as a book 
before any public |>erformance or representation thereof (Chappell v. Boose y, 21 
Ch. D. 232 ; 51 L. J. Ch. 625).

Dramatising and representing a novel on the stage is not an infringement of the 
literary copyright in the novel (Rende v. Conquest, V C. It. N. S. 755 ; 30 L. J. C. 1\ 
200 ; Toole v. Young, L. U. 0 (j. B. 523 ; 43 L. J. (j. B. 170). But making and dis
tributing in print or manuscript, even gratuitously, copies of a drama in which the 
scenes and language of a novel are copied, is an infringement of the copyright in the 
latter ( War ne v. Seebohm, 30 Ch. D. 73 ; 57 L. J. Ch. 680 ; sec Tinsley v. hi re y, 1 H. k 
M. 747 ; 32 L. J. Ch. 535). Where the plaintiff wrote a drama and then turned it 
into a novel, and the defendant dramatised ami represented the novel, without knowing 
of the plaintiff's drama, it was held an infringement of the dramatic copyright of the 
plaintiff (Rende v. Lacey, 1 J. & H. 524 ; 30 L. J. Ch. 655 ; lleadc v. Conquest, 11 
C. B. N. 8. 470 ; 31 L. j. C. 1*. 153 ; Sehlesi nyer v. Turner, 63 L. T. 764 ; and see 
Booscy v. Fairlie, 7 Ch. D. 301 ; 4 App. Cas. 71 i ; 46 L. J. Ch. 726 ; 47 L. J. Ch. 186). 
But it was held otherwise where, after the publication of a novel, the author dramatised 
it, and the defendant represented a dramatised version of the novel, which had been 
made direct from the novel and in ignorance of the dramatised version by the novelist 
(Toole v. Young, supra ; Sehlesi nyer v. Bedford, 63 L. T. 762 ; see also lleichardt v. 
Sapte, ante, p. 353).

In order to constitute an infringement under 3 & 4 Will. 4, c. 15, by a representation 
of part of any production of which another has the sole right of performance, the part 
represented must be a material ami substantial part (Chatterton v. Care, 3 App. Cas. 
483 ; 47 L. J. H. L. 545).

Artistic Copyright.]—The copyright in sculptures, models, and casts is regulated by 
54 Ueo. 3, c. 56.

Copyright is regulated as to engravings, prints, and lithographs, by 8 Geo. 2, c. 13 
7 Geo. 3, c. 38; 17 Geo. 3, c. 57 ; and 15 & 16 Viet. c. 12, s. 14. Copies thereof made 
by photography are within these statutes (Gamhart v. Ball, 14 C. B. N. 8. 306; 32 
L. J. C. i\ 166 ; Or 1res v. Ashford, L. R. 2 C. P. 410; 36 L. J. C. P. 139). Maps, 
charts, and plans arc “ books " within the Copyright Act, 1842. (Sees. 2, cited ante, 
p. 352, and St an nard v. Lee, L. It. 6 Ch. 346 ; 40 L. J. Ch. 480.)

Copyright in paintings, drawings, and photographs is regulated by the Copyright 
Act, 1862 (25 k 20 Viet. c. 68). As to photographs, see Bolton v. Aldin, 65 L. J. Q. B. 
120. The copyright in a photograph which is taken and is to be paid for in the ordinary 
way, belongs to the sitter (Boueas v. Cooke, [1003] 2 K. B. 227 ; 72 L. J. K. B. 741) ; 
but when a photograph is taken gratuitously for the purpose of selling copies, the 
photographer is entitled to the copyright (Ellis v. Marshall, 64 L. J. Q. B. 757).

A photograph taken from a picture is an original photograph (Genres' Case, 4 Q. B. 
715 ; 39 L. J. Q. B. 31).

The representation of a picture by means of what are called “tableaus virait M on 
the stage of a theatre is not an infringement of the copyright in the picture under the 
Copyright Act, 1*02 (/lanfstaenyl v. Empire Palace Co., Limited, [1894] 2 Ch. 1 ; 63 
L. J. Ch. 417 ; Jlanfstaenyl v. Baines, [1895] A. C. 20 ; 64 L. J. Ch. 81). In an action 
to recover penalties under sect. 6 of the Copyright Act, 1862. each infringing copy 
constitutes a separate offence, but the Court may award a lump sum in respect of all 
the offences (/lildesheimer v. Faulkner, [ 1901] 2 Ch. 552 ; 70 L. J. Ch. 800, in this 
respect differing from Green v. Irish Independent Co., infra, [1899] 1 lr. It. 38b). As 
to what constitutes an infringement, sec I/anfstaenyl v. Smith, 92 L. T. 351.

(m) The proprietor in addition to the special action given by sect. 15, may, under

ft

»
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Particulars of infringement are as follows :—[Sta/e same.]
Particulars of special damage arc as follows :—[Slate same.]
2. The defendant has in his possession a large number of copies of the 

said book, which were wrongfully printed, or caused to be printed, by the 
defendant without the plaintiff’s consent, and has detained, and still
detains, the same from the plaintiff, and has refused verbally on the------
----- , 19— [or, as the case may be], to deliver the same to the plaintiff,
although the plaintiff demanded the same from the defendant in writing
before this action on the------------- , 19—, by letter dated that day. [If
the defendant, subsequently to such demand, has wrongfully sold or disposed 
of, or destroyed, any of the unauthorised co/iies then in his possession, these 
farts should be statist, and a claim should be inserted for conversion.]

3. The defendant threatens and intends to continue and repeat such 
infringements of the said copyright of the plaintiff.

The plaintiff claims—
(1.) £-----  damages.
(2.) An order for delivery to the plaintiff of all copies of the said book 

which arc in the defendant’s possession as aforesaid.
(3.) An injunction to restrain the defendant, his agents and servants, 

from continuing or repeating any such infringements of the 
plaintiff’s copyright as aforesaid, and from doing any acts to 
infringe or injure the said copyright.

Claim for Infringement of Musical Copyright (»).

1. The plaintiff was and is the author of a musical composition entitled
------, and the owner of the sole right of performing such composition in
public. The requirements of the Copyright (Musical Compositions) Act, 
1882, were duly complied with in respect of the said musical composition.

2. The defendant has infringed the plaintiff's sole right of performing 
the said musical composition in public by performing and singing the same
in public at [the ------Music Mall at-------j on the------------- , 19— [and
on the -----  following nights], without the consent of the plaintiff first
bad and obtained.

sect. 23 of the Copyright Act, 1842 (cited a sic, p. 352), claim in detinue for all copies 
retained after written demand, and in trover for all copies wrongfully converted after 
such demand (.Vsihlmlt v. Jiltickunml, [1898] 1 t'h. 58 ; 67 L. J. Oh. 6; llmwij v. 
11'%*/ (No. 2), 81 L. T. 265 ; Warm v. Seehokm, 3V Ch. D. 73; 57 L. J. Ch. 689). 
The measure of damages is the amount realised by the sale of the books, Ac. (7*.).

An injunction to restrain the defendant from future infringements of the plaintiff's 
copyright may be obtained without showing any actual damage (Tinsley v. Lacy, 1 
H. A M. 747 ; 32 !.. J. Ch. 56).

As to claiming an account of profits in lieu of damages, see ('oilmen v. Simms, 2 Ha. 
543, 560 ; Del/e. v. Delamntte, 3 K. A J. 581.

(a) See ante, p. 353, note.
A A 2
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[3. The defendant intends, unless restrained from so doing, to repeat 
the said infringement.]

The plaintiff claims :—
(1.) Damages, or 40*. in respect of each of the said performances. 
f(2.) An injunction restraining the defendant from singing or per

forming the said musical composition in public.]
(3.) Double costs under the statute 8 Will. 4, c. 15, s. 2 («).

Claim for Infringement of a Dramatic Copyright (p).

1. The plaintiff was and is the author of a dramatic piece entitled------,
and the duly registered proprietor of the sole liberty of representation and 
performance of and in the said dramatic piece.

2. The defendant on the------------- , 19— [and on the------following
days], without the plaintiff’s consent in writing first had and obtained, and 
well knowing that such representation was unauthorised, represented or 
performed, or caused or permitted to be represented or performed the 
aforesaid dramatic piece, or part thereof, at a certain place of dramatic or
public entertainment (to wit) [“The Royal Music Hall”],------, in the
county of ----- , of which said [Hall] the defendant was at such times
the proprietor and manager, and holder of the licences for public music 
and refreshments respectively.

The plaintiff claims :—
(1.) £----- damages or penalties.
(2.) Double costs.

Claim for Infringement of the Copyright in a design (q).

1. The plaintiff is the proprietor of the copyright in a design for a
curtain, and was registered as such on the------------- , 19—, in pursuance
of the Patents, Designs, and Trade Marks Act, 1883.

2. The defendants have wrongfully and without the licence or written 
consent of the plaintiff first had and obtained, applied such design or a

(») See 45 it 46 Viet. c. 40, s. 4.
(/<) Sec ante, p. 353, note.
(g) Designs for Manufactures, *e.]—The copyright in designs for manufactures or 

articles of trade is regulated by the Patents, Designs, and Trade Marks Act, 1883 
(46 k 47 Viet. c. 57), as amended by ss. 6 and 7 of the Patents, &c. Act, 1888 (51 k 52 
Viet. c. 50). See also 49 k 50 Viet. c. 37, s. 3, and the Designs Rules, 1890.

As to what “designs "are within the protection of the first-mentioned Act,see ss. 47,60 ; 
Ut'rhi Foundry f‘o, v. Walker, 14 App. Cas. 550 ; fllank v. F not wan. 39 Ch. D. 678 ; 
69 L. T. 507 ; In re flack, 42 Ch. D. 661 ; Saunders v. H ie/, [1893] 1 Q. B. 470; 62 
L. J. Q. B. 341 ; I/ar/jrr v. Wright, [1896] 1 Ch. 142 ; 65 L. J. Ch. 161.

By s. 58 (as amended by 51 k 52 Viet. c. 50, s. 7 (2) ), a penalty is Imposed for every 
infringement of the copyright in a registered design, and is recoverable by an action 
at the suit of the registered proprietor. (See Saunders v. Wicl, supra ; Woolley r. 
Annul, [1892] 1 <J. B. 806 ; 61 !.. J. y. B. 259.) This remedy, however, does not
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fraudulent or obvious imitation thereof in the class of goods in which such 
design is registered as aforesaid for purposes of sale to certain curtains.

8. Further, the defendants have wrongfully published or exposed for 
sale certain curtains to which such design, or a fraudulent or obvious 
imitation thereof, has been applied, knowing that the same had been so 
applied without the consent of the plaintiff.

Particulars under paragraphs 2 and 3 arc as follows :—[Stale them.]
The plaintiff claims :—

(1.) An injunction to restrain the defendants from applying the plain
tiff’s design or any fraudulent or obvions imitation thereof to any 
substance or any article of manufacture, and in particular to lace 
curtains, and from publishing, selling, or exposing the same for sale.

(2.) An account of all curtains to which such design or a fraudulent 
or obvious imitation thereof shall have been applied, manufactured, 
published, sold, or exposed for sale by the defendants, and of 
profit made thereby.

(3.) The delivery up of all curtains, cards and drafts to which such 
design or a fraudulent or obvions imitation thereof shall have 
been applied, that are in the possession of or under the control 
of the defendants, their servants and agents.

(4.) Damages under section 59 of the Patents, Designs and Trade 
Marks Act, 1883, or in the alternative, penalties under section 58 
of the said Act.

Claim for Infringement of the Copyright in a foreign Painting (r).

1. The plaintiff was and is the author of and owner of the copyright in
a painting called----- .

2. The said painting was first produced and published in [Berlin, in the 
Empire of Germany] by the plaintiff, subsequent to the Berne Convention 
of 1886. All the conditions and formalities prescribed by the law of the 
[Empire of Germany] relating to and necessary for copyright in the said 
] «tinting have been duly complied with, and the plaintiff is entitled to the

interfere with the right of the proprietor to bring an action to recover damages for 
such infringements. (See s. Bit ; Green v. Iritk Independent Or, 11899] 1 Ir. R. 386.)

(r) International and Colonial Copyright.]—International copyright is regulated by 
the International Copyright Acts (7 A 8 Viet. c. 12 ; 15 & 16 Viet. c. 12 ; 25 A 26 Viet, 
c. 68 ; 38 4c 39 Viet. c. 12 ; anil 49 A 50 Viet. c. 33). See also the Orders in Council of 
28 November, 1887, and 8 March, 1898, and Ifanfttaengl v. American Tobacco Co., 
[1895] I Q. B. 347 ; 61 L. J. Q. B. 277 ; Pitt» v. George, [1896] 2 Ch. 866 ; It ratchet v. 
London Illmtrated Standard Co., [1900] 1 Ch. 73 ; 69 L. J. Ch. 35, which latter case is 
only overruled by Uildenheimer v. Faulkner, cited ante, p. 354, on the point as to 
giving a lump sum tor penalties.

As to colonial copyright, see 10 A 11 Viet. c. 95, and ss, 8, 9 of the International 
Copyright Act, 1886. See also as to Canada, 38 A 39 Viet. c. 53.

Sec also Cohen on Copyright, pp. 80 et teg.
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sole and exclusive copyright therein in the [Empire of Germany] and in the 
United Kingdom.

8. Divers repetitions, copies, and imitations of the said painting were, at 
a date or dates not known to the plaintiff, without the plaintiff’s consent 
made and multiplied hy photography or otherwise, for sale, hire, and 
distribution, hy E. F. or some other person or persons not known to the 
plaintiff.

4. The defendant has wrongfully and contrary to the statute 2ft and 20 
Viet. c. 08, s. 6 [here slate the infringement complained of, as, for instance, 
imported into the United Kingdom, and sold, published, exhibited, and 
distributed, and offered for sale, exhibition, or distribution repetitions, 
copies, or imitations of the said painting] without the consent of the 
plaintiff, and knowing that such repel itions, copies, or imitations had been 
unlawfully made.

The best particulars the plaintiff can at present give are as follows :— 
[Here state the particulars.']

The plaintiff claims :—
(1.) An injunction restraining the defendant, his servants and agents 

from importing into the United Kingdom or selling, publishing, 
exhibiting or distributing or offering for sale, exhibition or distri
bution any repetitions, copies, or imitations of the said painting.

(2.) Penalties under the statute 25 & 2G Viet. c. 58, s. 6.
(8.) An account of and delivery up of all repetitions, copies or 

imitations of the said painting in the possession, custody or 
control of the defendant his servants or agents.

(4.) Damages.

The f Aton ing forms of declarations under the former system of pleading 
may be useful :—

Count for infringing the copyright of a musical composition by printing it 
for sale : dementi v. Walker, 2 It. & C. 8(il ; Jeff ergs v. lioosey, 24 L. J. 
Ex. 81 ; Cocks v. Purday, 5 C. B. 800 ; lioosey v. Purday, 4 Ex. 145.

For infringing the copyright of a song, with a likeness of the singer on the 
outside leaf, by printing and selling imitations : Chappell v. Davidson, 25 
L. J. C. P. 225 ; 18 C. B. 1114.

For infringing the copyright of a song by gratuitous circulation : Novella 
v. Sudloiv, 12 C. It. 177.

For infringing the copyright of a print : llrovks v. Cock, 3 A. & E. 138 ; 
West v. Francis, 5 B. & Al. 737.

For infringing the copyright in a print by means of photography : Gambart 
v. Bate, 14 V. II. N. S. 806 ; 32 L. J. C. P. 166 ; Graves v. Ashford, 
L. R. 2 C. P. 410.

For setting a /win/ from a spurious plate under 17 Geo. 3. c. 57 : 
Gambart v. Sumner, ft II. & N. 5 ; 21) L. J. Ex. 1)8.
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Fur infringing the copyright of a bust : Gahagan v. Cooper, 3 Camp. 112.

Counts for infringing a detign for an article of manufacture within (i i| 
7 Vict. c. 05 : Millingen v. Picken, 1 C. B. 799.

Count for the infringement of a design registered under 5 <(' G Vict. c. 100 : 
Harrison v. Taglor, 27 L. J. Ex. 315 ; 8 U.& X. 3ol ; Hegtvood v. Potter, 
1 B. A B. 439 ; Norton v. Nicholls, 28 L. J. Q. B. 225 ; .t/cOwi v. //««.«- 
mr/i, L. R. 1 Q. B. 2G4 ; ///. 2 H. L. 380 ; 38 L. J. Q. B. 829.

Count for infringing the copyright of a print under the International 
Copyright Act : Aranzo v. Mudie, 10 Ex. 203.

Count for penalties for infringing the copyright of a dramatic piece under 
8 <1- 4 Will. 4, c. 15: Fitzhall v. Hroolce, G Q. B. 878 ; Shepherd v. 
Conquest, 27 L. J. C. P. 127 : 17 C. B. 427 ; Morton v. Copeland, 10 C. B. 
517 ; Hatton v. Kean, 7 C. B. N. S. 208 ; 29 L. J. C. P. 20 ; Read v. 
Conquest, 9 C. B. X.8. 755 ; Cumberland v. Copeland, 7 II. & N. 181 ; 21 
L. J. Ex. 19, 353 ; Lyon v. Knowles, 3 B. & S. 550 ; 32 L. J. Q. B. 71.

Count by the assignee of a copyright : Lary v. 4 B. & 8. 878 ;
33 L. J. Q. B. 157 ; Ward v. Conquest, 17 C. B. N. 8. 418 ; 33 L. .1. 
Q. B. 819.

Corporation (*).
Claim by amt against Companies and Corporations : see “ Corporation," 

ante, p. 158 ; “ Company," ante, p. 151 : “ Defamation," post, p. 807.

(x) An action will in general lie against a corporation for a wrong which they cause 
to be committed, as a nuisance, a trespass to the person, or to land, or goods, or a con
version or detention of goods ; and the authority of their agent may be sufficiently 
proved against a corporation without showing an appointment under seal ( Yarborough 
v. Jiniik of England, 16 East, 6 ; Smith v. Rirminyham (Jus (b., 1 A. & E. 526 ; Mound 
v. Monmouthshire Canal Co., 2 Doxvl. N. S. 113 ; Eastern Counties Ry. Co. v. Eroom, 6 
Ex. 314 ; (lof v. Great Northern lly. Co., 3 E. & E. 672 ; 30 L. J. Q. B. 148 ; Mill v. 
Han ker, L B. « Ex. 309 ; Jh. 10 Ex. 92 ; 43 L J. Ex. 129 ; 44 lb. 49 ; Met. Asylum 
District v. Hill, 6 App. Cas. 193 ; 50 L. J. II. L. 353,and the cases below cited). Such 
authority may be inferred from the nature of the employment of the agent or servant, 
and, generally shaking, a corporation is liable for I he acts of an agent or servant acting 
within the scope of his employment (Limjms v. London Omnibus (b., 1 H. & C. 526 ; 
32 L. J. Ex. 34 ; Harwich v. English Joint Stock Rank, L. It. 2 Ex. 259 ; 36 L. J. Ex. 
147 ; Mackay v.>Commercial Rank, L. It. 5 1’. C. 394 ; Moore v. Metrop. Ry. Co., L. It. 
8 Q. B. 36 ; 42 L. J. (j. B. 23 ; Ragle y v. M. S. ,$* L. Ry. Cb., L. R. 8 C. P. 148 ; 42
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L. J. C. 1\ 78 ; Rank of Xciu South Wale* v. Oicston, 4 App. Cas. 270 ; 48 L. J. C. P. 
301 ; Richardx v. H'cxZ Middlesex Watcru'orkx Co., 15 Q. 11. 1). 600). Where, however, 
the act complained of is one which the corporation is not under any circumstances 
authorised to do, no such authority to the agent will ordinarily be implied (Poulton v. 
Loudon and South Wextem Ry. Co., !.. R, 2 (J. 11. 584 ; 36 L. J. Q. 11. 204 ; see Moore 
v. Metrop. Ry. tb., L. R. 8 Q. 11. 36 ; 42 L. J. Q. 11. 28 ; Richardx v. Il W* Middlesex 
Wateru'orhx Co., 15 Q. It. 1). 660).

An agent or servant has in general an implied authority to do all those things that 
are necessary for the protection of the property entrusted to him, or for the fulfilment 
of the duty that be bis to perform. (Sec Alim v. L. .<• X 11. Ry. (o., L. B. 6 Q. B. 
65, tilt ; 40 L. J. Q. 11. 55, 67 ; Ranh of Xcu' South Wales v. O text on, xupru ; Abrahamx 
v. Reahin, [1801] 1 Q. It. 516; 60 L. J. Q. It. 238.) A subsequent ratification by a 
corporation of an act done by a servant or agent on their behalf may be equivalent to 
a prior authority. (Sec Eastern Counties Ry. Co. v. Rroom, xupra.)

Among the cases in which actions for wrongs have been held to lie against corpora
tions are the following : An action against a company conducting an electric telcg aph 
for publishing a libel (Whitfield v. South Eastern Ry. Co., E. It. & E. 116 ; 
27 L. J. Q. 11. 220. See Citizcnx’ Life Axxrr. Co. v. Rrown, [1004] A. C. 423 ; 73 
L. J. P. C. 102) : an action against a company engaged in running omnibuses for 
driving them in such a manner as to obstruct the plaintiff in the use of the highway 
(Green v. London Omnibux Co., 7 C. H. N. S. 20u ; 20 L. J. (J. P. 13 ; Limpux v. 
London Omnibux Co., xupra) ; an action against a railway company for arresting a pas
senger upon a false charge of travelling without having paid his fare (Goff y. O. X. Ry. 
Co., 3 E. Si E. 672 ; 30 L. J. Ex. 148 ; Moore v. Metrop. Ry. Co., xupra. Seepoxt, p. 425) ; 
an action for infringing iw patent (Rettx v. Dr Vitre, L. It. 3 Ch. 441) ; an action for 
knowingly keeping a mischievous animal (Stilex v Cardiff Steam tb., 33 L. J. Q. 11. 
310 ; Filburn v. People'x Palace (b., 25 (J. 11. I). 258 ; 50 L. J. Q. 13. 471) ; an action 
for deceit in respect of the fraud of their agent (Rlahe v. Albion Life Axxuranee Co., 
4 C. P. D. 01 : 48 L. J. C. P. 160 ; Ran rich v. L’nyl ixh Joint Stork Rank, xupra; Maekay 
v. Commercial Rank, xupra) ; an action against a district council for damage caused 
by negligence in constructing a sewer (Ilardaker v. Idle Dixtriet Council, [1806] 1 
Q. It. 335).

An action will in general lie against a corporation at the suit of a person who has 
sustained individual injury from the non-performance of public duties imposed upon 
them by statute (Dormant v. Furnexx Ry. Co., 11 Q. It. I). 406 : Rateman v. Poplar 
Hoard, 37 Ch. 1). 272 ; Charman v. S. E. Ry. Co., 21 Q. B. D. 524 ; Lyme Reyix v. 
Ilenley. 1 11. & Ad. 77) ; provided that the statute renders the performance of such 
duties a duty to the plaintiff (see Oorrix v. Scott, L. It. 0 Ex. 125; Atkinson v. New• 
eaxtle II atencorkx Co., 2 Ex. 1). 441 ; 46 L. J. Ex. 775; Sanitary Commissioners of 
Gibraltar v. Orjila, 15 App. Cas. 400 ; Ilardaker v. Idle Dixtriet Council, xupra) ; and 
provided that the statute docs not provide some special remedy which excludes the 
remedy by action. If a special remedy is provided it. is primd facie exclusive if the 
duty is not one which already exists at common law (Wolverhampton Waterworks tb. 
v. Hawkexford, 6 C. It. N. S. 336. 356 ; Cleyy v. Earby (Sax (b., [1806] 1 Q. B. 502 ; 
65 L. J. Q. It. 330 ; Robinson v. Workinyton (brporation, [1807] 1 Q. 11. 617 ; 66 L. J. 
Q. It. 388 ; Paxmore v. Oxiealdhvixtlr l . D. C., [1800] A. C. 387, 307 ; 67 L. J. Q. B. 
635. See 1 Sin. L. C., 11th cd., 396).

A corporation is liable to an action for performing its statutory duties in a negligent 
manner, and thereby causing injury to the plaintiff. (See Mersey Docks tb. v. (Sibbx, 
L. R* 1 II. L. 96; Cbe v. Wise, L. R. 1 (j. It. 711 : Geddix v. Proprietor.$ of Rnnn 
Reservoir, 3 App. Cas. 430 ; Gilbert v. Trinity House, 17 Q. B. D. 705 ; Evans v. M. S.

L. Ry. tb., 36 Ch. 1). 628 ; and see other cases cited, “ Xuixancc," poxt, p. 454.) 
But no action will lie in resjiect of injury sustained by reason of the exercise in a projier 
manner of statutory duties (East Freemanfle tbrjm ration \. A it Mois, [1002] A. C. 213 ; 
71 L. J. P. C. 39 ; Canadian Pa rife Ry. v. Roy, [1002] A. C. 220 ; 71 L. J. P. C. 51 ; 
Goldberg v. Liverpool Corjm ration, 82 L. T. 362 ; Lambert v. Lowestoft Corporationf 
[1901] 1 K. 11. 500 ; 70 L. J. Q. 11. 333).
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County Courts (/).

Defamation (ti).

A corporation, apart from any special statutory enactments, is subject to the 
ordinary common law obligations as an owner of property, and is liable to an action 
for neglect of those duties ( Winch v. TIhiiiip* Conservators, L. R. 7 C. V. 4.‘>8 ; 41 L. J. 
C. 1*. 408 ; Eran* v. M. S. Af L. By. Co., supra).

A local authority having to execute the office of surveyor of highways is not liable 
to a private person who is injured by reason of an omission on its part to repair the 
highway (Cowley v. .Xeicmarket, [18112] A. C. 340 : (52 L. J. Q. lb 60; Thompson v. 
Brighton (br/m ration, [18U4] 1 Q. B. 332; «3 L. J. Q. B. 181 ; Maguire v. Liverpool 
Corporation, [11)00] 1 K. B. 7(57 ; 74 L. J. K. B. 3(50).

An action will lie against a corporation for a malicious prosecution (Edward* v. 
Mill la ml By. (\>., (5 Q. B. 1). 287 ; 00 L. J. Q. B. 281 ; Hank of .Veto Sooth Wale* v. 
Paxton, 4 App. (’as. 27(1 ; 48 L. J. 1*. C. 20 ; Maekay v. Commercial Bank, ante, p. 300 ; 
and Corn ford v. Carlton Bank, [1800] 1 Q. B. 302 ; (58 L. J. Q. B. 10(5).

An action will lie at the suit of a corporation for a libel causing injury to its pro- 
perty, e.y., a libel imputing insolvency to a trading company (Metropolitan Omnibu* Co. 
v. /fairkin*, 4 H. Sc N. 87 ; 28 L. J. Ex. 201).

A libel calculated to injure a corporation in the way of its business is actionable, 
without special damage (South /letton (bnl Cb. v. North Ea*tern JVetos Association, 
[1804] 1 Q. B. 133). But a corporation cannot sue for a libel imputing an offence 
which a corporation as such cannot commit, and accordingly a municipal corporation 
could not sue for a libel imputing personal corruption (Mayor, Arc. of Manchester v. 
Williams, [1801] 1 Q. B. 04 ; (50 L. J.Q. B. 23).

A corporation is liable for (he negligence of its servants, upon the same principle on 
which an individual is liable ; and it makes no difference in the liability that the cor
poration is appointed to perform duties of a public nature, or receives no profits for its 
own benefit (Mersey Dock* Trustees v. Gibbs, L. R. 1 H. L. 03 ; Coe v. Wise, L. 11. 1 
Q. B. 711 ; Winch v. Thame* Conservator*, L. U. 0 C. P. 178 ; see "Negligence" post, 
p. 442) ; and the projierty of such corporations is liable to executions against them 
( Wirrul II atcru'orks Co. v. Lloyd, L. It. 1 C. P. 710).

(0 With respect to actions against any bailiff, or any person acting by order and in 
aid of any bailiff, for anything done in obedience to any warrant under the hand of 
the registrar and the seal of a County Court, sect. 54 of the County Courts Act, 1888 
(ôl A 52 Viet. c. 43), contains provisions similar in effect to those of the 24 Geo. 2, 
e. 44, s. 0 (cited “ Police,” jnmt, p. 808), with res|»ect to actions against constables for 
acts done in obedience to warrants of justices.

By sect. 35 of the County Courts Act, 1888, the high bailiff of a County Court is 
responsible for all the acts and defaults of himself and of the bailiffs appointed to 
assist him in Tike manner as the sheriff of any county is responsible for the acts and 
defaults of himself and his officers. (See “ Sheriff post, p. 476 ; and see Burton v. 
U Pros, 34 L. J. (j. B. 01 ; Watson v. White, [180(5] 2 Q. B. 0 ; 65 L. J. Q. B. 82.)

By sect. 32, “ No officer of a County Court in executing a warrant of a Court, and 
no person at whose instance any such warrant shall be executed, shall be deemed a 
trespasser by reason of any irregularity or informality in any proceeding on the validity 
of which such warrant depends, or in the form of such warrant or in the mode of 
executing it, but the party aggrieved may bring an action for any special damage 
which he may have sustained by reason of such irregularity or informality against the 
party guilty thereof.”

(w) Libel and Slander.]—Libel consists in the publication by the defendant, by 
means of printing, writing, pictures, or the like signs, of matter defamatory to the 
plaintiff (3 Bl. Com. 125), and is always actionable without special damage.
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General Form of Claim for a Libel.

1. The plaintiff has suffered damage from the defendant on the -------
-------, 19—, falsely and maliciously writing and publishing of the plaintiff

Slander consists in the publication by the defendant, by means of words spoken, of 
matter defamatory to the plaintiff (8 HI. Com. 128), and is only in some cases actionable 
without special damage.

The nature of the defamatory matter which is actionable in a written publication or 
libel, and that which is actionable when spoken, with the distinction between them, 
may be seen from the following descriptions.

Matter imputing criminal offences is actionable equally in the form of libel and of 
slander.

Matter imputing misconduct in the discharge of a public office is also actionable both 
as libel and as slander.

Matter imputing misconduct, or want of care or of qualification or of skill in a lawful 
profession, trade, or business, is also actionable both as libel and as slander.

Matter imputing to a person that he is suffering from a contagious disease calculated 
to cause his exclusion from society, such as leprosy or the pox, is also actionable both 
as libel and slander.

Slanders of the kinds above mentioned are actionable without special damage.
Matter not falling within the above descriptions, but imputing conduct or qualities 

tending to degrade or disparage the plaintiff, or exposing him to public hatred, con
tempt, or ridicule, is actionable as libel when published in print, writing or other 
permanent form, but not ns slander when merely spoken, unless special damage is 
shown. (Sec F Anton v. Stuart, 1 T. It. 748 ; Thorley v. Kerr;/, 4 Taunt. 304 ; Clement 
v. Chins,, 9 R. & C. 17"»; Parmiter v. Coupla ml, 0 M. k W. 105, 108 ; Fray v.Fray, 17 
O. R. N .s. 608; 84 L J. 0. P. 18; Qur \. Lee, L R. I Bx. 884 ; 88 L J. Bs.819; 
Alexander v. Jenkins, [1892] 1 Q. R. 797 ; 01 L. J. Q. R. 084.)

By the Slander of Women Act. 1891 (54 & 55 Viet. c. 51), e. 1. wonts spoken which 
impute unclmstity or adultery to any woman or girl arc made thereafter actionable 
without proof of special damage, subject to the proviso that for wonls thus made 
actionable the plaintiff shall not recover more costs than damages, unless the judge 
certifies that there was reasonable ground for bringing the action.

Defamatory words merely spoken, and not actionable under any of the above de
scriptions, but which cause special damage to the plaintiff, are actionable as slander. 
(See Kelly v. Partinyton, 5 R. k Ad. 545.)

Words imputing a criminal offence punishable corporally, are actionable per se as 
slander without special damage ; and it is not necessary to show that they impute an 
indictable offence ( Webh v. lira ran, 11 (). R. I). 509 : 52 L. J. Q. R. 544).

Words merely imputing unfitness for a public office which is not an office of profit, 
where they do not amount to an imputation of misconduct in the discharge of the 
office, and would not, if true, be any ground for dismissal from it, are not actionable as 
slander without special damage (Alexander v. Jenkins, [1892] 1 Q. R. I). 797 ; 51 L. J. 
Q. R. 534). Rut words imputing misconduct or dishonest conduct in the discharge of 
such office are actionable without special damage, whether there is, or is not, a power 
of removal therefrom for conduct such as is imputed (/tooth v. Arnold, [1895] 1 Q. R. 
571 ; 54 L. J. Q R. 443).

Defamatory words spoken of a person engaged in a profession, trade, or occupation, 
not imputing misconduct or incapacity in that profession, trade or business (Dauneey 
v. Jlollouviy, [1902] 2 K. R. 441 : 70 L. J. K. R. 595), or merely imputing general 
immorality (Lumlnj v. Allday, 1 t’r. k .1. 301 : Ay re v. (\raven, 2 A. & E. 2 ; Gallwey 
v. Marshall, 9 Ex. 294), are not a sufficiently specific injury to such arson's profession, 
trade, or occupation to be actionable without special damage, though such imputations 
might l>e actionable if written or printed, and published, as imputing conduct tending 
to degrade or bring into contempt the person so charged. A shopkeeper, whose wife
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[in a letter addressed and sent by the defendant to E. A’.] the words
following, that is to say ------ [here set out the words complained of
verbatim'].

assisted him in his shop, was held entitled to maintain an action for words spoken and 
published of his wife imputing to her adultery committed at the shop, followed, as the 
natural consequence, by a falling off in his business (Biding v. Smith, 1 Ex. D. 91 ; 45 
L. J. Ex. 21).

A profession, trade, or occupation must be a lawful one in order to entitle the 
plaintiff to recover damages for defamation in respect of it (Morri* v. iMngdale, 2 B. 
& p. 281 ; limit v. Jit'll, 1 Bing. 1). But it need not necessarily be one of which the 
Court will take judicial notice (Foulger v. Newcomb, L. K. 2 Ex. 327 ; 3(5 L. J. Ex. 1(59).

An incorporated trading company may, without proof of special damage, bring an 
action for damages for a defamatory false statement in writing or print reflecting upon 
the character of the company as regards the management of their business (South
I letton Coal Co. v. Xorth Entiern Newt, [1894] 1 Q. B. 133 ; (53 L. .1, Q. B. 293).

Whether matter, written or s|>okcn, is defamatory, within the above descriptions, is 
a question for the jury. It is for the judge to direct the jury what constitutes defama
tion in law, and for the jury to say whether according to such direction, the matter in 
question is defamatory (Parmiter v. Coupland, (5 M. k W. 105 ; Jlaylit v. Lawrence,
II A. k E. 920 ; Paris v. Lcry, 9 C. B. N. 8. 342, 352 : and see Capital If Countie* 
Hank v. lient y, 5 C. P. D. 514 ; 7 App. Cas. 741 ; 49 L. J. C. P. 830 ; 52 L. J. Q. B. 
232). The judge may state his opinion to the jury whether the matter is defamatory 
(/A.). If the words sued on arc reasonably susceptible of a libellous or slanderous 
construction, it is for the jury to decide whether they bear that meaning (Hart v. 
Wall, 2 C. P. D. 14(5 ; 46 L. J. C. P. 227 ; .Tenner v. A'Beckett, L. B. 7 Q. B. 11 ; 41 
L. J. Q. B. 14; Botterill v. Whytehead, 41 L. T. 588; Simmon* v. Mitchell, 6 App. 
Cas. 15(5). But if they are incapable of such construction, the defendant may plead 
the objection in point of law, or the ca*e may be withdrawn from the jury, and judg
ment entered lor the défendent (Miller ?, Dmeid, U li. 9 O. P. l i s ; 43 L. .1. c. P. 84 ; 
Capital Sf Count iet Bank v. lient y, *upra ; Mulligan v. ('ole, L. II. 10 Q. B. 549 ; 44 
L. J. Q. B. 158).

The ordinary rule is that from the publishing of the defamatory matter, whether 
written or spoken, malice is inferred, though where the occasion is privileged, this 
prima facie inference is rebutted, and actual malice must be proved in order to 
maintain the action ( Wright v. Woodgate, 1 C. M. k R. 577 ; Laughton v. Bithop of 
Sodor ,<• Man, L. R. 4 P. C. 495, 505 ;*42 L. J. P. C. 11 ; Dane* v. Snead, L. R. 5 Q. B. 
(508 ; 39 L. J. Q. B. 202 ; Waller v. Utch, 7 Q. B. D. (519 ; 51 L. J. Q. B. 274 ; Jenoure v. 
Dclmcgr, [1891] A. C. 73 : 60 L J. P. C. 11 ; Xcri/l v. Fine Arts Ins. ('„., [1666] 2 
Q. B. 15(5 ; 64 L. J. Q. B. (581 ; affirmed, [1897] A.C. (58 ; 13 Times Rep. 97).

Publication is the making known of defamatory matter to some person other than 
the person defamed (see jter I xml Esher, Tollman v. Hill, [1891] 1 Q. B. at p. 527), 
but when this is done innocently, without intention to defame, and without negligence, 
and in the ordinary course of business, as for instance, by carriers, newspaper 
vendors, and the like, it has been held not a publication of a libel, but an innocent 
dissemination of the matter complained of. (See pout, p. 834 ; Wennhuk v. Morgan, 
20 Q. B. D. 635 ; 57 L. J. Q. B. 241 ; Box*iu* v. Goblet Frère*, [1894] 1 Q. B. 842 ; 
(53 L. J. Q. B. 401 ; and Sadgrore v. Hole, [1901 ] 2 K. B. 1 ; 70 L. J. K. B. 455, a case 
of a post card.)

False statements not defamatory or libellous, or actionable in themselves, may give 
rise to an action if they arc intended to cause, and do cause, actual damage. (See 
Batclife v. Keanu, [1892] 2 Q. B. 624 ; (51 L. J. Q. B. 535 ; White v. Mel!in, [1895] 
A. 0. 154 ; (54 L. J. Ch. 308 ; and “ Slander of 'title," past, p. 481.) The publisher of a 
libel cannot maintain an action against a |>erson for giving information of the libel to 
the person of whom it is published (Sounder* v. Sc yd, 75 L. T. 193).

As to “ privileged communications,” see “ Defamation," port, p. 834.
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2. liy the said words the defendant meant that the plaintiff [here mil any 
necessary innuendo].

As to joinder of parties in an action for libel, see “ Partiex,” ante, pp. 22, 24.
The Form of the Statement of Claim.]—The defamatory matter must be false, and 

must be so charged in the statement of claim ; it is then, unless it appears that the 
occasion was a privileged one, presumed to have been published maliciously (It ramage 
v. Prosser, 4 B. Sc C. 247, 25“» ; liai re v. Wilton, 1) B. Sc C. 643 ; Huntley v. Ward, 6 
C. B. N. 8. 514 ; Parie* v. Snead, L. It. 5 Q. B. 608, 611 ; 30 L. J. Q. B. 202 ; Tooyood 
v. Spyriny, 1 C. M. Sc It. 103 ; Hainan v. Falle, 4 App. Cas. 247, 251 ).

It is usually alleged that the words were printed, or written, er spoken inaliciouxly, 
but this is not strictly necessary, unless it appear that the occasion was a privileged 
one, as the malice is sufficiently implied from the falseness of the defamatory words 
(Hromaye v. Procter, 4 B. Sc C. at p. 265 ; A nan., Styles, 302 ; Mercer v. Spark*, Owen, 
r»l : Noy, 36 ; Clark v. Mol y near, 3 Q. B. I). 237, 247 ; 47 L. J. Q. B. 280. Cf. R. v. 
Mansion', £1805] 1 Q. B. 758 ; 64 L. J. M. C. 138). Where it appears that the occasion 
is a privileged one, it is sufficient in a statement of claim to allege malice ns a fact 
without setting out the circumstances from, which it is to lie inferred(Ord. XIX., rr. 4, 
22, cited ante. pp. 5, 0). Subsequent libels or slanders published by the defendant of 
the plaintiff arc admissible in evidence to prove malice. Evidence of actual malice 
may in all cases be given to increase the damages.

It must appear upon the statement of claim that the defamatory matter was written, 
printed, or spoken “of the plaintiff,” either by express averment to that effect or by 
necessary implication ( Clement v. Fisher, 7 B. Sc O. 450 ; O'It rien v. Clement, 4 D. Sc L. 
583). It is necessary to set out the w'ords spoken or published exactly ; it is not 
enough to set out their effect, the words being the “ material facts ” (.Hard* v. War re, 
4 C. I\ D. 125 : 48 L. J. C. 1*. 310 ; Capital d" ('auntie* Hank v. lient y, 7 App. Cas. 741, 
771 ; 68 !.. J. Q. B. 232 ; tiufsolr v. Mathers, l M. Sc W. 186 ; Solomon v. Lawson, K 
Q. B. 823 ; Wood v. Adam*, 0 Bing. 431 ; Wright v. Clement*, 3 B. Sc Aid. 503) ; nor is 
it enough to set out the “substance” or “ purport ” of the words (Wriy/U v. Clement*, 
xupru ; Wood v. lira urn, 0 Taunt. 169 ; Cook v. Cox, 3 M. Sc S. 110 ; Ham* v. War re, 
supra ; Durbyshire v. Leiyk, 1 Q. B. 554, 557 ; 65 L. J. Q. B. 360).

The libel or slander, if in a foreign language, should be set out in the original 
(Xe nobio v. Art ell, 6 T. It. 162; Jenkins v. Phillip», U C. Sc P. 766), ami should be 
translated with allegations of its actionable meaning ; and the statement of claim 
should aver that the persons in whose presence it was spoken, or to whom it w'as 
published, understood the foreign language (Amann v. Hamm, 8 C. B. N. 8. 597 ; 29 
L. J. C. P. 313). Where the ground of action is that the words impute misconduct, or 
want of qualification, or skill, in a lawful profession or business, or in a public office, 
it must appear uj»on the statement of claim by express averment or by necessary 
implication that the words were spoken of the plaintiff in relation to such profession, 
business, or office (Miller v. David, L. 11. 9 C. P. 118 ; 43 L. J. C. P. 84 ; liooth v. 
Arnold, [1895] 1 Q. B. 571 ; 64 L. J. Q. B. 443).

Innuendo.]—Expressions which are actionable in their plain and ordinary meaning, 
as calling a man a “thief,” saying that he has committed “perjury,” &c., may be 
alleged simply without any explanation (Harvey v. French, 1 C. Sc M. 11 ; Day v. 
Robinson, 1 A. Sc E. 558 ; Homer v. Taunton, 5 H. Sc N. 661 ; 29 L. J. Ex. 318). But 
where the words are innocent or uncertain in their natural meaning, and are actionable 
only in consequence of the |>cculiar meaning conveyed by them on the particular 
occasion, as calling a man a “ lame duck,” a “ black sheep," or saying that he is “ for
sworn,” or where the words are used ironically, it is necessary to add an innuendo, or 
statement of the meaning intended by the words, whereby they arc rendered action
able (Siredapple v. Jesse, 5 B. Sc Ad. 27 ; Jackson v. Adams, 2 Bing. N. C. 402 ; Cox v. 
( 'oo/ter, 12 W. 11. 75).

Whether the words are capable of the meaning alleged, and whether such meaning 
is actionable, are questions for the Court ; whether they in fact were used with that

5
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3. In consequence the plaintiff has been injured in his credit and repu
tation [// any syrcial da mags has been suffered mil and has suffered special

meaning is a question for the jury (Blagg v. Sturt, 10 Q. B. HIM) ; Broome v. Qosden, 
1 ('. 1$. 728 ; Hemmings v. Hanson, E. B.& E. 346 ; 27 L. J.Q. B. 252 ; Burnett v. Allen, 
3 H. & N. 376 ; Hart v. Wall, 2 C. P. D. 146 ; 46 L. J. C. P. 227 ; Jenner v. A'Beckett, 
L. H. 7 Q. B. 11 ; 41 L. J. Q. B. 14 ; Botte rill v. W/i gtchead, 41 L. T. 588 ; Shephcard 
v. Whitaker. L. B. 10 C. P. 502 ; Capital Sf Counties Bank v. lientg, 5 C. P. D. 514 ; 
40 L. J. C. P. 8:40 ; 7 App. Cas. 741 ; 52 L. J. Q. B. 232 ; Australian Newspaper Ch. v. 
Bennett. [1804] A. C. 284 ; 65 L. J. P. C. 105).

The Damage.]—Where defamatory words spoken arc actionable in themselves, it is 
not necessary to state any special damage, unless it is intended to claim it in addition 
to the general damages resulting from the injury. Where defamatory words spoken 
are actionable only by reason of the damage caused by them, the special damage must 
be alleged in the statement of claim. The special damage must be the natural and 
proximate consequence of the defamation (Chamberlain v. Boyd, 11 Q. B. D. 407 ; 52 
L. J. Q. B. 277). Illness of body caused by defamatory words not actionable in them
selves cannot be relied on as special damage, because not a consequence which generally 
happens under the same circumstances (Allsop v. Allsop, 5 H. & N. 534 ; 20 L. J. Ex. 
315). The loss of the hospitality of friends consequent upon slander may be charged 
ns special damage (Moore v. Meagher, 1 Taunt. 30 ; Davies v. Solomon, L. R. 7 Q. B. 
112). Exclusion from membership of a congregation of Protestant dissenters, as not 
involving temporal or pecuniary loss, is not sufficient special damage (Roberts v. 
Roberts, 5 B. & 8. 384 ; 33 L. J. Q. B. 240).

Except under the provisions of the Slander of Women Act, 1801 (cited ante, p. 362), 
a wife cannot maintain an action for words imputing unchaste conduct to her without 
proof of special damage occasioned thereby (Lynch v. Knight, 0 H. L. C. 577), and the 
loss of the consortium of her husband, if due to her own repetition of the charge 
against her to her husband, is not such special damage (Lynch v. Knight, supra; 
Parkins v. Scott, 1 H.& C. 153 ; 31 L. J. Ex. 331). Whether the loss of the consortium 
of her husband alone without other damage of a pecuniary or material nature is 
sufficient special damage is doubtful (Lynch v. Knight, supra ; Davies v. Stdomon, 
supra).

Damage caused by an unauthorised repetition of defamatory words spoken by the 
defendant cannot, in general, be charged as special damage ( Ward v. Weeks, 7 Bing. 
211 ; Dixon v. Smith, 5 H. & N. 450 : 20 L. J. Ex. 125 ; Bateman v. Lyall, 7 C. B. N. 8. 
638 ; Speight v. Gosnay, 60 L. J. Q. B. 231). But where there is a duty or moral 
obligation to repeat such words, then it would seem such a repetition may be a 
natural consequence of the original wrong, and charged as special damage against the 
original utterer (Derry v. Handley, 16 L. T. 263 ; S/wight v. Gosnay, supra). A 
defendant who publishes defamatory matter with the knowledge that it will be 
repeated or re-published by others, may be charged in the statement of claim with so 
publishing the same, and evidence may then be given in support of such charge in 
aggravation of damages ( Whitney v. Moignard, 24 Q. B. D. 630 ; 50 L. J. Q. B. 324).

The wrongful acts of third parties cannot be charged as special damage, unless such 
damage is the natural and reasonable consequence of the defamatory words ( Vicars v. 
II Ucoeht, 8 East, 1 ; 2 Sm. L. V., 11th ed., 521 ; Sprakc v. Hughes, [1904] 1 K. B. 138 ; 
73 L. J. K. B. 172).

When a third party acts upon the defamatory words to the prejudice of the plaintiff, 
although he did not believe them, the consequence may be charged as special damage 
(Knight v. Gibbs, 1 A. & E. 43).

When special damage is claimed it must be alleged in the statement of claim with 
sufficient particularity to inform the defendant of what the plaintiff intends to prove.

Where it is intended to prove that particular customers have, in consequence of the 
defamation complained of, ceased to deal with the plaintiff, the names of such customers 
should be stated in the statement of claim. Damages may, however, be recovered for
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damage, of which the following are the particulars, viz. :—State the 
particulars]

The plaintiff claims £------.

Claim for a Liliel in a Neics/ia/ier.

1. The plain tilt" has suffered damage from the defendant falsely and 
maliciously printing and publishing of the plaintiff in a newspaper called
the “------published at---------on the------------- , 19—, the words following,
that is to say [set out the defamatory worth verbatim, e.y.t “ He is a regular 
prover in bankruptcies ”].

2. Where necessary, add an innuendo, or explanatory statement of the 
meaning of the words, as, for instaure: By the said words the defendant 
meant and intended that the plaintiff was in the habit of proving against 
the estates of bankrupts debts which lie knew to l>c fictitious.

3. Add a statement of any special damage, thus :—By reason of the 
publication of the said words the plaintiff has suffered the following 
damage, vie. :—

a general loss of trade, if such general loss be alleged, without stating or proving the 
ceasing of any particular customer to deal with the plaintiff (Keans v. Hardee, 1 H.& 
N. 251 ; 2ti L. J. Kx. 31 ; Hiding v. Smith, 1 Ex. D. U1 ; 45 L. J. Ex. 281 ; Batcliffe 
v. Eraiut, [181)2] 2 y. B. 524 ; 61 L. J. Q. B. 535 ; see ante, p. 55).

In actions for defamation express malice may be proved in aggravation of damages ; 
and for this purpose subsequent libels published by the defendant of the plaintiff arc 
admissible in evidence, and cannot be excluded on the ground that they may disclose 
distinct causes of action ; but, if they disclose distinct causes of action, the jury 
cannot give damages in respect of them (Chalmers v. Payne, 2 C. M. k It. 156, 157 ; 
Pear mm v. 1 a'ma'dre, 5 M. & G. 700 ; and see Hemming* v. Gaeeon, E. B. k E. 346 ; 27 
L. J. Q. B. 252).

The whole conduct of the defendant, from the time of the publication of the 
defamatory matter to the time of the finding of the verdict, may be considered by the 
jury in assessing damages (Prtwd v. Graham, 24 Q. B. D. 53 ; 51) L. J. Q. B. 230).

The Court has power to grant an injunction to restrain a defendant from publishing 
of the plaintiff, to the injury of property or trade, matter which has been decided to 
be, or which clearly is, defamatory (Saxlnj v. Eaeterhrook, 3 C. 1\ D. 331) ; Liverpool 
Household Store* v. Smith, 37 Ch. D. 170 ; 57 L. J. Ch. 85 ; Bonnard v. Perryman, 
[181)1] 2 Ch. 261) ; 60 L. J. Ch. 617 ; Collard v. Marshall, [181)2] 1 Ch. 571 ; Dunlop 
Pneumatic Co. v. Maison Tulhot, 25 W. R. 254 ; 20 Times Rep. 570), but, except in 
a very clear case, this jurisdiction will not be exercised by granting an interlocutory 
injunction (Quart: Hill Co. v. lleall, 20 Ch. D. 501 ; Salomons v. Knight, [1801] 2 Ch. 
204 ; 60 L. J. Ch. 743 ; Monson v. Tussaud, [1804] 1 Q. B. 671 ; 63 L. J. Q. B. 454). 
The jurisdiction exists both with regard to matter written or printed, and matter 
spoken, though the Court is more reluctant to interfere where the defamatory matter 
is spoken merely (Iahuj v. Bean, 26 Ch. 1). 306), and it would seem that it is not 
necessarily limited to cases where injury to property or trade is shown. (See ywr Lord 
llalsbury, Monson v. Tussaud, supra.)

As to actions in respect of false statements respecting goods or property, see post,
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For unding a Libellait* Letter to, and publishing it in, a Newspaper.

1. The plaintiff lias suffered damage from the defendant falsely and 
maliciously writing and publishing, and procuring to be printed and pub
lished in a newspaper of and concerning the plaintiff the words following, 
that is to say [set out the defamatory words verbatim, anil, where necessary, 
add an innuendo, or explanatory statement].

Particular’s are ns follows :—
The words complained of were written and published by the defendant in 

a letter addressed and sent by him to the editor of a newspaper published
at ----- , called “ The ------,” and were printed and published in that
newspaper by the defendant’s procurement on the------------- , 19—.

2. In consequence of the premises the plaintiff has been, and is, greatly 
injured in his credit and reputation. [Add particulars of sjmial damage, 
if any.]

For a Libel imputing a Felony to the Plaintiff.

1. The plaintiff has suffered damage from the defendant falsely and 
maliciously writing and publishing of the plaintiff [in a letter scut by the
defendant to A. B. on the-------------, 19—] the words following, that is to
say, “ He is the person who took my horse,” meaning thereby that the 
plaintiff feloniously stole a horse of the defendant.

2. [The same as paragraph 2 of the last preceding form.]

For a Libel on a Limited Company (x).

1. The plaintiff company was and is a company registered under the
Companies Acts, 1862 to 1890, and was and is the owner of collieries at 
----- and-------in the county of-------and of buildings and property there.

2. The defendant----- was and is a checkweiglnnan at the plaintiff
company’s colliery at----- . The defendant the------Association Limited
was and is the proprietor, and the defendant------was and is the publisher,
of a newspaper called the------Gazette.

3. On or about the ------ ------, 19—, the defendants falsely and
maliciously wrote and printed and published, or caused to be written, printed 
and published in the issue of the said newspaper dated that day, of the 
plaintiff company and its collieries anil property the words following, that 
is to say [here set out the words],

4. By the said words the defendant intended that the plaintiff’s property 
was insanitary, unhealthy and unfit for habitation, and that the plaintiff

(■r) This was the form used in the South Helton Coal Co. v. North Eastern Kews, 
[1894] 1 (j. B. 13» ; 113 L. J. Q. B. 293.
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company was guilty of neglect of its workmen and failed in a manner that 
was unjustifiable and discreditable to provide for its workmen fit and 
proper houses with fit and sanitary conveniences, and that the plaintiff 
company wes not such a master as workmen could or should serve.

5. By reason of the premises the plaintiff company has been injured in 
its credit and reputation and has suffered damage.

The plaintiff company claims £----- .

Fur a Libel in a Foreign Language.

1. The plaintiff has suffered damage from the defendant falsely and 
maliciously writing and publishing of the plaintiff [in a letter addressed
to------, and dated, &c.] in the Welsh language the words following, that
is to say [here eel out the libel verbatim in Welsh].

2. The said words mean, and were understood by the persons to whom 
they were so published to mean [here eel oui a literal Iranslalion of the 
libel in Fnglieh, adding any necessary innuendo, as in the ordinary form].

Particulars of special damage :—

Claim by the Medical Officer of a Workhouse for a Libel on him as such 
contained in a News/m/ier Report of the Proceedings at a Meeting of 
the Hoard of Guardians: see Purcell v. Sonder, 1 V. P. 1). 781. See 
now the Law of Libel Amendment Act, 1888 (61 & 62 Viet. c. Cl), 
8. 4, cited jiost, p. 880.

Claim by a Justice of the Peace and Candidate for Election as a Parish 
Councillor for a label stating that he was a Bankrupt: see Dagleish v. 
Lowther, [18911] 2 Q. B. 590.

Claim for Slander.

1. The plaintiff has suffered damage from the defendant on the-----
------, 19—.at------ , falsely and maliciously speaking and publishing of the
plaintiff to E. F. [and G. II. and other bystanders whose names arc unknown 
to the plaintiff] the words following, that is to say, “ He is a thief."

[Add any necessary innuendo, as for instance, 2. The defendant by the 
said words meant that the plaintiff, Ac., as the case may be.']

[If there be any special damage, state it, as for instance, 8. The plaintiff,
in consequence, lost his situation as----- to A. B., and has since been
unable to obtain another situation.]
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Thi' like, trilh mi Innuendo that the Word« used imputed the Criminal 
Offence of Cheating at Cants : Camming v. Green, 7 Times Rep. 408.

The tike, imputing that the Plaintiff had brought a Blackmailing Action : 
Marks v. Samuel, [1004] 2 K. 13. 287 ; 78 L.J. Q. B. 587 (;/).

The like, bg an Agent of the British Museum, with an Innuendo that the 
Words complained of imputed the indictable Offence that he hud wrong
fully appropriated Property belonging to the Museum : Rassam v. 
Budge, [1803] 1 Q. B. 071.

For a Slander of the Plaintiff' in his Trade.

1. The plaintiff lias suffered damage from the defendant on the------------ ,
10—, at ------ falsely and maliciously speaking and publishing of the
plaintiff, in relation to his business of a------, to------, at------ , the words
following, that is to say [state the words, with innuendoes, if necessary, as, 
for instance, meaning thereby that the plaintiff cheated and was guilty 
of fraudulent conduct in his said business].

2. The plaintiff in consequence was injured in his credit and reputation
as a------, and in his said business [add special damage, if any, e.g., and
lost the custom of A. B. and C. 1)., who formerly dealt with him in his 
said business, or, as the case mag 5e],

Bg a Jockey, for Words charging him with unfair and dishonest riding in 
Bares : Wood v. Durham, 21 Q. B. D. 501 ; 57 L. J. Q. B. 547.

By a fl'ine Merchant, for Words contained in a Notice charging him with 
fraudulently using in his Business the Trails Mark of another Mer
chant : Ualthnrd v. M'ege, 18 Q. B. D. 771 ; 56 L. J. Q. B. 807.

(y) It was held in the case cited that the action lay without any proof of special 
damage.



370 8TATKMKNTS OF CLAIM IN ACTIONS FOR WRONGS.

By a Tradesman, ayainst the Publishers of a Newspaper for faddish iny a 
Statement im put in y that a Judy ment previously recovered ayainst him 
remained unsatisfied: Williams v. Smith, 22 Q. R. I). 134 ; 58 
L.J.Q. B. 21.

By an Actor for a Slander published of him as such : Paye v. 1/aw trey, 
85 L. T. 263.

For a Slander in respect of Words not actionable without Special Damaye.

1. The plaintiff has suffered damage from the defendant falsely and
maliciously speaking and publishing of the plaintiff to A. B. on the-----
----- , 10—, at------ , the words following, that is to say [here state the words
verbatim].

2. By reason of the speaking and publishing of the said words the 
plaintiff* has suffered the following special damage, viz. [here set out the 
sftecial damaye].

Detention of Goods, or Detinue (z).

Claim for the Detention of Goods.

The defendant detained [and detains] from the plaintiff the plaintiff’s 
goods and chattels, that is to say, a horse, harness, and gig.

(•) An action lies for the s|>ccific recovery of personal chattels wrongfully detained 
from the person entitled to the possession of them, and also for damages occasioned by 
the wrongful detainer (It Bl. Com. 151). The technical name of this action is 
“ Detinue." The gist of the action is the wrongful detention of goods, and, in general, 
therefore, it is an action for a wrong independent of contract, and is “founded on 
tort" within the meaning of s. 116 of the County Courts Act, 1888. (Sec Bryant v. 
Herbert, 3 C. V. 1>. 389 ; 47 L. J. C. !\ «70 ; Be Patquier v. Cadbury, [1903] 1 K. It. 
1"4 ; 72 L. .1. K. It. 78 ; see ante, pp. 3, 139.) To support the action, the plaintiff must 
have the right to the immediate possession of the goods at the time of commencing the 
action, arising out of an absolute or a special property ; an interest in reversion is not 
sufficient. The goes Is must be sufficiently ascertained and distinguishable to be capable 
of being recovered. Thus, the action cannot be brought for a sum of money or a 
quantity of corn, unless they be specifically distinguished from other property of the 
same kind, as by being in a bag or a sack (3 Bl. Com. 152).

The action may be brought for the title-deeds of a real estate ; and, in general, the 
proper party to sue in such case is the person entitled to the legal interest in the 
estate. (See Atkinson v. Baker, 4 T. 1C. 229 ; Philips v. Robinson, 4 Bing. 106 ; Plant 
v. (Utcrill, 5 H. k N. 430 ; 29 L. J. Ex. 198.) Thus, the legal tenant for life may 
maintain an action of detinue to recover the title-deeds against the remainderman 
{Lord Bnekhnrst's Case, 1 Co. Rep. 2a ; Allwood v. 1/eyuood, 1 H. k C. 745 ; 32 L. J. 
Ex. 153; Leatkes v. Leathes, 5 Ch. D. 221 ; 46 L. J. Ch. 662). On the death of the 
tenant for life the reversioner may recover the deeds from the assignee of the tenant 
for life to whom they have been assigned as security for on advance (Easton v. London,
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The plaintiff claims a return of the said goods and chattels or their 
value, and £10 for their detention.

(See R. S. C., 1883, App. C., Sert. VI., No. 2.)

33 L. J. Ex. 34). The lessor is not entitled to the |>os8cssiou of a lease for an expired 
term as against the lessee (Hall v. Hall, 3 M. k G. 242 ; Elioort hy v. Sand ford, 34 L. J. 
Ex. 42). A tenant in common cannot, in general, sue for the detention of title-deeds 
without joining his co-tenant. (See Wright v. Rohotham, 33 Ch. D. 103.) A mort
gagor cannot sue the mortgagee for detention of the deeds while any of the mortgage 
money remains unpaid, even where lie has made a tender of it (Hank of New South 
Wales v. O'Connor, 14 App. Cas. 273).

The injurious act being the wrongful detention of the goods, and not the original 
taking or obtaining of the possession, it is immaterial whether they were obtained by 
the defendant by lawful means, as by a bailment or finding, or by a wrongful act, as 
by a trespass or conversion (1 Chit. PL, 7th cd., 137). The usual evidence of the deten
tion is, that the defendant, having the possession or control over the goods, does not 
deliver them to the plaintiff when demanded (Jones v. Dowle, 9 M. & W. 19 ; Miller v. 
Jtell, [1891] 1 Q. B. 438). The defendant cannot excuse himself from such delivery by 
reason of his having lost the possession by his own wrongful act, as where the defendant, 
having had the possession of the plaintiff's goods, has wrongfully sold them (./ones v. 
Dowle, 9 M. & YV. 19) ; or carelessly lost them (Deere v. Palmer, 5 C. B. N. 8. 84, 91 ; 
27 L. J. C. P. 327 ; 28 lb. 168) ; or, if he ought to be in possession of the goods, by 
proof that he wrongfully parted with the possession before the plaintiff became entitled 
to them (Bridal Bank v. Mid. By. Co., [1891] 2 Q. B. 653).

The goods must be described with sufficient certainty and accuracy for the purpose 
of identification, because the judgment ami execution are for the recovery of the 
specific goods (2 Wins. Saund. 74 b).

The judgment for the plaintiff is, that he recover the goods, or the sum assessed by 
the jury for the value of them if the plaintiff cannot have his goods again, and also his 
damages assessed by the jury beyond the value of the goods, and his costs (Chit. Forms, 
13th cd., p. 374).

By Ord. XLVI11., r. 1, the Court or a judge may, upon the application of the plaintiff, 
order that execution shall issue for the delivery of the property, without giving the 
defendant the option of retaining the property upon paying the value assessed. This 
power may be exercised without any assessment of the value (Ilynas v. Ogden, [1905] 1 
K. B. 246, 250 ; 74 L..!. K. B. 101. 107 ; cf. Sale of Goods Act, 1883, s. 52).

If there are distinct goods or juircels of goods claimed, the value of each should be 
separately assessed (Sindford v. Aleock, 10 M. 4c N. 689). Where the goods have been 
re-delivered, the assessment may be confined to the damages for the detention ( Williams 
v. Archer, 5 C. B. 318 ; Crossjield v. Such, 8 Ex. 159).

The damages may include not only those for the original wrongful detention, but 
also damages for all subsequent wrongful detention until re-delivery (Serrao v. Noel, 
15 Q. B. D. 549, 559). Special damage may be recovered if properly claimed (/b. ; 
Thurston v. Churles, 21 Times Rep. 359). Where the defendant improperly detained 
photographs belonging to the plaintiff, and had taken and sold copies of them, the 
plaintiff was held entitled to recover the photographs or their value in detinue, and 
also to have an injunction to prevent the defendant taking or selling any more copies 
(Ma y all v. Higbeg, 1 H. k C. 148 ; 31 L.J. Ex. 329).

In this action the Court will sometimes exercise a summary jurisdiction to stay pro
ceedings ui>on delivery to the plaintiff of the deeds or goods sought to be recovered, 
ami upon payment of nominal damages and costs, and upon such other terms as the 
Court thinks proper to impose (2 Chit. Prac., 14th ed., p. 337).

A judgment for the plaintiff in detinue does not, without satisfaction of the assessed 
value of the chattel detained, change the property in the chattel (Ex p. Drake, 5 
Ch. D. 86G ; Ex p. Searth, 81 L. T. 737 ; and sec “ 'conversionante, p. 349).

B B 2
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For the Detention of a Lease, with Claim for S/ieeial Damage.

1. The defendant detained, and detains, from the plaintiff a deed of the
plaintiff, that is to say, a lease dated the--------------, 19—, and made
between O. II. and the plaintiff, whereby O. H. demised to the plaintiff a 
house and premises at------ for an unexpired term of years.

2. In consequence of such detention the plaintiff was prevented from 
selling the said lease and his interest in the said house and premises to
,/. K., and lost £------ , the price he would have received for the same, and
incurred expense in maintaining and repairing the said house.

Particulars are as follows :—[Here slate the partieulare of the eontraet 
with J. K., and of the expense.]

The plaintiff c laims a return of the said lease or its value, and £------
damage's for its detention, and £------ special damage.

Dilapidations (a).

Sec “ Landlord and Tenant," ante, p. 219.

(it) The incumbent of a benefice is bound to keep the buildings and fences belong
ing to his benefice in good and substantial repair, and also to restore and rebuild such 
buildings when necessary ; though he is not bound to maintain or supply matters of 
ornament or luxury (IHx#» v. Metcalfe, 10 B. k C. 299 ; see Mini v. ltclph, 4 It. k A. 
826 ; 2 A. k E. 77» ; and Ho** v. Ad auk, L. It. 3 C. 1\ 656 ; 37 L. J. C. P. 200). By 
the common law, the non-fulfilment of this obligation subjected the preceding incum
bent, if living, and, if lie was not living, his executors or administrators (having assets), 
to an action at the suit of his successor, or of the representatives of the successor, to 
recover the value of the dilapidations (whenever they may have happened) as damages 
(lb.; and see lladelijfe v. D'Oyl//, 2 T. R. 630: Ma*on v. Lambert, 12 Q. B. 795; 
ltmibury v. I/arxoN, 3 Ex. 558 ; Hryan v. Clay, 1 E. k B. 38 ; (Heure* v. Harjitt, 
7 C. B. N. S. 838 ; 29 L. J. C. P. 216).

The Ecclesiastical Dilapidations Act, 1S71 (34 k 35 Viet. c. 43), by s. 34 empowers 
the bishop of the diocese, after an inspection of the buildings and fences of a vacated 
benefice and a report by a surveyor, to make an order stating the repairs and their 
cost for which the late incumbent, his executors or administrators, is or are liable, and 
by s. 36 enacts that the sum stated in the order as the cost of the repairs shall be a 
debt due from the late incumbent, his executors or administrators, to the new incum
bent, and shall be recoverable as such ; and by s. 68 it is enacted that “ no sum shall 
be recoverable for dilapidations in respect of any benefice becoming vacant after the 
commencement of this Act, and to which this Act shall lie applicable, unless the 
claim for such sum be founded on an order made under the provisions of this Act.”

Hence in nearly all cases an action for debt is now substituted for the action for 
damages as the remedy in respect of dilapidations of the buildings or fences of the 
benefice. (See Wright v. Dane*, \ C. P. D. 638 ; lb. 649, 651 ; 46 L. J. C. P. 41 ; 
1h re Monk. 35 Ch. D. 583 : 56 L. J. Ch. 809.)

The provision of s. 29 of the Act with reference to the time within which the bishop 
is to direct the surveyor to inspect and report is directory and not imperative, and the 
fact that such direction was not given within the time mentioned by the Act, is no 
defence to an action brought to recover the amount specified in an order subsequently 
made by the bishop under s. 34 (Oil do tv v. Pixell, 2 C. P. D. 662 ; 46 L. J. C. P. 541 ; 
(Ilea re* v. Marriaer, 1 Ex. D. 107).
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Distress (/>).

General Form of Claim for Illet/al Distres*.

1. On and before the--------------, 111—, the plaintiff was in possession of
n house and premises No. —,------ Street, in the------- of ------- , ami the
owner and in possession of furniture, goods, and chattels therein.

(A) Wrongful Distress, j—In actions for illegal distresses, as for a distress where no 
rent is due, or after tender of the rent due, or for distraining things privileged from 
distress, the particular facts may lie alleged in the statement of claim, showing that 
there was a distress, and setting forth the circumstances under which it was levied, 
and which made it illegal, or the wrongful acts merely which are complained of may 
beset forth as in the forms given under the titles “ Trenjnutn," joint, p. 4 VU ; “ Conrernion," 
ante, p. 844 ; or for the taking of the goods the plaintiff may proceed by replevin 
(see “ Itr/derin," joint, p. 471) ; or an alternative claim may be set up as in the form
»u pi'll.

in an action for an illegal distress, where the defendant is a trespasser ah initio as 
to the whole, the full value of the goods taken is recoverable as damages (Attack v. 
Urnnnirll, 8 Ik tV S. 520 ; 82 I,. J. (). Ik 140). So in an action for taking tilings not 
disdainable (Korn v. Prient, 4 II. k N. 280: 28 L. J. Ex. 157). But if a portion only 
of the goods distrained are privileged, the landlord is a trespasser oh initio only as 
to sucli |sirtion, and in such a ease where the tenant paid the rent and costs, and the 
distress was withdrawn, it was held that only the actual damage sustained by taking 
the particular goods privileged could be recovered, and not the whole amount paid 
(llnrrey v. Porock, 11 M. tV W. 740).

An art ion for an rxrenni re distress lies under the Statute of Marlbridge (see jw*t, p. 880, 
n. (if)), and the plaintiff cannot sue for trespass or conversion.

Actions for irregular distresses lie only in re peet of the sjiecial damage occasioned 
by irregularities in conducting distresses ; and the claim must lie framed upon the 
particular irregularity complained of. (See note (//), joint, p. 881.)

By s. 7 of the Law of Distress Amendment Act, 1888 (51 4c 52 Vict.c. 21, amended 
by 58 4c 51) Viet. c. 21), no person may act as a bailiff to levy any distress for rent 
unless he has a certificate authorising him .iu to act granted by a County Court judge 
or registrar ; and if a distress is levied by a person not holding such certificate, lie 
ami any person who has authorised him so to levy are deemed to have committed a 
trespass (Hogarth v. Jrnningn, [18V2] 1 <j. Ik V07).

In order to create a «listless it is : ot necessary that there should be an actual 
seizure ; it is enough if the landlord <r bis bailiff takes effectual means to prevent 
the removal of the article from the premises, on the ground of rent being in nr rear, 
as by declaring that it shall not be removed until the rent is paid, and prohibiting 
removal (('ramer v. Mott, L. It. 5 Q. B. 857 ; 8U L. J.Q. B. 172). Where there has been 
a seizure the distress is not invalidated by the inability of the distrainor to prevent 
the removal of the distress ( Wood v. A nnn, 2 M. 4c W. 80V ; Worth v. London Loan 
5 Times ltep. 820).

In the ease of the bankruptcy of the tenant the landlord's right to distrain is 
limited to six months’ rent accrued due prior to the date of the order if adjudication 
(Bankruptcy Act, 1888, H. 42 ; Bankruptcy Act, 1880, s. 28).

By s. 14 of the Agricultural Holdings Act, 1888 (4tl 4c 47 Viet. c. 61), ** It shall 
not lie lawful for any landlord entitled to the rent of any holding to which this Act 
applies to distrain for rent which became due in rcs|ieet of such holding more than 
one year before the making of such distress” (Ex //. Jtnll, 18 Q. B. D. H42).

An agreement for a lease under which the tenant has entered, and which can lie 
spueitieally enforced by him, is in general equivalent to a lease for the purpose of
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2. On the said-------------, 19—, the defendant by hia servant or agent,
one E, F., wrongfully broke and entered the plaintiff’s said house and 
seized and took possession of the plaintiff’s said furniture, goods, and 
chattels, and wrongfully removed and sold the same, and converted the 
same to his own use, and deprived the plaintiff of the same.

8. In the alternative the plaintiff says that on the said day he was tenant 
to the defendant of the said house, and the defendant committed the acts 
almve complained of under colour of a distress for rent alleged to be due 
from the plaintiff to the defendant, but in fact the alleged distress was 
wholly illegal and unjustifiable because [stale why the aliened distress iras 
illeyal, and shoir hoir il iras so].

[Add )mr/irulars of any spécial damaye.]
The plaintiff claims £------.

Claim for Distraininy and Si liny trhere no Ileal iras due, In Rerorer Double 
Value of the Goods sold, umlrr 2 IF. <ù il., sess. 1, r. 5, s. 5 (c).

1. The plaintiff was tenant to the defendant of a messuage known as
------at-------at a rent of £-------a year, and the defendant on the-------
------, 19—, when none of the said rent was due or in arrear, wrongfully
distrained in the said messuage certain goods of the plaintiff as a distress
for pretended arrears of the said rent, and on the ------ ------, 19—,
wrongfully sold the said goods as such distress.

2. The plaintiff claims to recover from the defendant, by virtue of the

enabling the Intended lessor to distrain according to the terms of the intended lease 
( Walsh v, Lonsdale, 21 Ch. II. » : ‘>2 L, ,1. Cli. 2 ; Manchester Ureicenj Co. v. Coombs, 
[11101] 2 Oh. at p. 017, and see ante, p. 210).

The entry into a house for the purpose of distraining must be made in a legal 
manner and at a legal time. It is illegal to break o|K'ii the outer door of or to break 
into a house, or stable, or building, for the purpose of distraining, but it is permissible 
to climb over the wall of a back yard, or the fence of a garden, or to enter through an 
open window for that purpose (Ur own ». (llenn, IB (]. 11. 2.">1 ; 20 L. J. Q. B. 205 ; 
Crabtree v. Robinson, 15 (j. 11. D. 312 ; l.otuj v. Clarke, [ 1804 ] 1 Q. 11. 11» ; 63 L. J. 
V- B. los). It is illegal to distrain before sunrise or after sunset (Tntton v. Darke, 
5 H. k N. 647 ; 2» L. J. Ex. 271).

(e) The statute 2 W. X M., sess. 1, c. 5, which enables, though it docs not compel 
the sale of goods distrained for rent (Ifttdd v. ltarenor, 2 11. & B. 662 ; 5 Moore, 542 ; 
Philjnitt v. Lchain, 35 !.. T. 855), gives, by a 5, an action to recover “ double of the 
value of the goods . . . distrained and sold, together with full costs of suit," to the 
owner of goods, his executors or administrators, whieli are distrained and sold under 
a distress for rent, made when in truth no rent is in arrear or due, to the penon or 
persons distraining, or in whose name or names the distress is taken, from the person 
or persons so distraining or any of them or his or their executors or administrators. 
In such action the jury ought to lie directed, if they find for the plaintiff, to give 
damages to double the amount of the value of the goods (Master* v. Fariss, 1 
C. B. 715).

“ Full costs" would seem to mean the ordinary “ party and party costs," as now 
allowed.
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statute 2 W. & M., sess. 1, c. 5, s. 5, double the value of the said goods so 
distrained and sold as aforesaid.

Particulars.
The value of the goods distrained was £----- .
The goods were as follows :—[Describe the ijoods so far as jwatiicable.] 
The plaintiff claims £----- .

For Distraining twice for the sam fient (d).

1. The plaintiff was tenant to the defendant of a house No. 5,------
Street, ----- , at a yearly rent of £------ payable half-yearly by equal
payments on the 24th of June and the 25th of December in each year.

2. The defendant, on the------------- , 19—, distrained certain goods of
the plaintiff in the said house as a distress for [one half-year’s] arrears of 
the said rent.

3. At the time of making the said distress there were in the said house 
goods of the plaintiff liable to the said distress of more than sufficient value 
to have satisfied the said arrears and the charges of a distress for the same 
and of the side thereof, and which the defendant could then have distrained 
to satisfy the same, of which the defendant then had notice.

4. The defendant afterwards, on the-------------, 19—, wrongfully made
a second distress on certain goods of the plaintiff in the said house for the 
same arrears of rent for which the first mentioned distress was made as 
above stated, and for the charges of such second distress.

Particulars of damage :—[State them.}
The plaintiff claims £------.

(rf) An action for trespass or con version will lie for the wrongful taking or conversion 
under the second distress (Ariosi* v. (Vp/71, 1 C. It. 961 ; and see liogge v. Mawhg, 
8 Ex. 611 ; 22 L. J. Ex. 236).

If there has been some mistake as to the value of the goods, and the landlord fairly 
8up|ioscd the distress to lie of the proper value at the time of levying the first distress, 
and he afterwards finds it to he insufficient, he may then distrain for the remainder ; 
or if the tenant has done anything equivalent to saying " fortiesr to distrain now and 
|*wtpone your distress to some other time,” the landlord may distrain a second time. 
Hut, if there is fair opportunity, and there is no legal cause why he should not work 
out the payment of the rent by the first distress, his duty is to work it out by the first 
distress, and he cannot distrain again. (See /rrr Parke, B., liogge v. Matobg, eojiro ; 
Thmiiten v. Wililiog, 12 Q. B. D. 4 ; 53 1,. J. Q. B. 1.) Where by misconduct the 
tenant prevents the first distress being realised, a second may lawfully lie made (Zsv 
v. finite, 2 11. & N. 581 ; 3 II. & N. 2113 ; 27 L. J. Ex. 337).

After a distress, and before the sale of the giasls distrained, no action can he main
tained for any rent distrained for, whether the distress is sufficient or not (/.e/iriiir v. 
1‘hil/wll, I,. R. 10 Ex. 212 ; 11 I,. J. Ex. 225), though after the sale an action will lie 
for any balance remaining due after giving credit for the proceeds of such sale 
(Philjiott v. Main, 35 L. T. 855).
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For Distraining Beasts of the Plough, contrary to 51 Hen. 8, st. 4 (<■).

The plaintiff has suffered damage by the defendant, to whom the plaintiff 
was tenant of a farm at------ , wrongfully on the--------------- , 19—, distrain
ing upon the said farm, and holding as a distress the plaintiff's beasts of

(c) It is enacted by 51 lien. 3, st. 4, that no man shall be distrained by his 
beasts that gain his land, nor by his sheep, so long as the distrainor can find other 
chattels sufficient for the demand (2 Inst. 132). As to what are such beasts, see Aren 
v. Print, 4 H. it N. 236 ; 28 L. J. Ex. 157.

The plaintiff may also in this ease sue as for a trespass or conversion, or replevy the 
goods unlawfully taken (.Vary et t v. .Mas, 1 E. * B. 489 ; 28 L. J. Q. B. 148 ; DatlOi v. 
Anton. 1 C. B. 746).

Similar to this action is the action for distraining implements of trade and other 
things privileged from distress, whether absolutely or conditionally. (See the last- 
cited eases, and Harrey v. Poeock, 11 M. k W. 740.)

Fixtures are absolutely privileged from distress, and the removal of fixtures under a 
distress amounts to a conversion (Dolton v. Whittpiii, 3 Q. B. 961 ; Darby v. Harris, 
1 t). B. 895 ; Turner v. (it moron, L. R. 5 (j. B. 306 ; 30 L. J. Q. B. 125). A distrainor 
is not liable for claiming to take fixtures unless he actually removes them (Heck v. 
Denbigh. 29 L. J. Ch. 273). Tenants’ fixtures removable by the tenants are, whilst 
affixed to the land or tenement not dist minable (Simjison v. Haiiopp. Willcs, 512 ; 
1 8m. L. C., 11 ed., p. 437 : Holland v. /lodyson, L. R. 7 (’. 1'. 328 ; 41 L. J. V. 1'. 146 ; 
Sheffield Huildiny Society v. Harrison. 15 Q. B. I). 358 : 54 L. J. Q. B. 15 ; lleynolds v. 
Ashby. [1903] 1 K. B. 87 ; 72 L. J. K. B. 51 ; [1004] A. C. 166 ; 73 L. J. K. B. 046 ; 
Bullen on Distress, p. 105).

A mere temporary removal of a fixture for necessary repairs does not make it whilst 
so severed lose its privileged quality (Gorton v. Folhner, 4 T. R. 565).

Goods in eustodia ley in are privileged from distress (In re Mackenzie. [1899] 2 Q. B. 
at p. 574 ; Co. Lit. 47 a; Bullen on Distress, p. 93 : Gilbert, p. 40), therefore goods 
already distrained for rent are privileged from a second distress ; and similarly goods 
taken in execution cannot be distrained, except growing crops seized and sold under 
an execution, which by the Landlord and Tenant Act, 1851,are, in default of sufficient 
distress of the tenants' goods, liable to be distrained for rent accrued due after such 
seizure and sale.

Growing cro|« arc distrainablc by statute 11 Geo. 2, c. 19, s. 8, and may be cut 
when ripe, and appraised and sold. (See Peacock v. Pu rein,, 2 B. A B. 362 ; (turn v. 
Isyh, 3 B. & Aid. 470.)

Trees and shrubs growing in a nursery ground are not distrainablc (Clark v. 
Gaskarth. 8 Taunt. 431 ; 2 Moore, 491).

The provisions of 11 Geo. 2, c. 19, s. 8, apply only to distresses made by the lessor 
or landlord (Miller v. Green. 2 C. éc J. 142).

Commodities of a jierishable nature, and which cannot be restored in the same state 
as that in which they were taken, as meat, milk, fruit, Ac., cannot be distrained 
(Morley v. Pincomhe, 2 Ex. 101). Formerly corn and hay were thus privileged, but 
they have l>een made distrainablc by 2 W. A M., c. 5, s. 3.

Under the Law of Distress Amendment Act, 1888 (61 A 52 Viet. c. 21), ». 4, the 
wearing apparel and bedding of the tenant or his family, and the tools and implements 
of his trade to the value of five pounds, arc protected from distress for rent, except 
where the lease or tenancy has expired and possession of the premises has been 
demanded, and the distress is made not earlier than seven days after such demand.

A liedstead is “ bedding” within this section (l)arin v. Harris. 1 Q. B. 729 ;
69 L. J. Q. B. 232) and a sewing machine procured by n husband for his wife's use has 
been held to be an implement of his trade (Churchward v. Johnson. 54 J. P. 326).

By s. 4 of the I*aw of Distress Amendment Act, 1895, justices have jurisdiction

7



histrkss. 377

thf plough wherewith lie tilled liis said farm at a time when the defendant 
could and ought to have found on the said farm other diatrainable goods

to order restoration of goods protected under the above section, or compensation in 
respect thereof.

Implements of trade or husbandly, except in cases within the last-mentioned 
enactment, are privileged from distress for rent conditionally, that is to say, if other 
sufficient distress can be found (Gorton v. Falkner, 4 T. 11. 505 ; Simpxun v. Ilartopp, 
xupni ; Xaryett v. Xiax, xupra).

Goods necessarily delivered to a i>crson exercising a trade for the purpose of having 
them dealt with in the way of his trade are absolutely privileged whilst on the 
premises where such trade is carried on (Co. Lit. 47 a ; Simpxun v. Ilartopp, xupra ; 
Il nid v. Clarke, 1 C. A: J. 4H4 ; Lyon* v. Elliott, 1 Q. 11. D. 210 : 45 L. .1. Q. 11. 15V). 
Thus, goods sent to an auctioneer, factor, or commission agent, to his premises to be 
sold (Adam* v. drone, 1 C. A: M. 5 SO ; Find on v. M'Laren, 0 Q. B. 891 ; T/ionipxon v. 
Maxhiter, 1 Bing. 218 ; Lyon* v. Elliott, xupra) ; materials delivered to a manufacturer 
to be worked up (Gibxon v. I return, 8 Q. It. 89 ; Head v. Huxley, Cro. Eliz. 566 ; Lyon* 
v. Elliott, xn pro)', an animal sent to a butcher to be slaughtered (Jlroivn v. Shevill, 
2 A.k K. 138) ; goods pledged with a pawnbroker (Swire v. Leach, 18 C. B. N. S. 47V ; 
84 L. J. C. V. 150) ; goods of guests at a common inn, and goods in a market or fair 
(see per Parke, B., Muxprutt v. (ireyory, 1 M. A: W. 688, 654 ; Lyon* v. Elliott, xupra) ; 
goods sent to or brought by guests at a common inn as part of their baggage ami so 
received into the inn, whether the property of the guests or not (Robin* Sf Co. v. dray, 
[1895] 2 <). It. 501 ; 65 L. J. Q. 1$. 41) ; goods stored at a furniture depository to be 
taken care of (Mile* v. Furher, L. R. 8 Q. It. 77 ; 42 L. J. (). B. 41) ; goods in the 
hands of a carrier, or being taken to market, are privileged absolutely, even when not 
on the premises of the carrier or person taking them to market (Lyon* v. Elliott, 
xupra ; Co. Lit. 47 a ; Gixbourne v. llurxt, 1 Salk. 21V).

Where a horse was sent to an Inn, and the innkeeper put it into a stable which had 
been temporarily lent to him, at a distance from the inn, it was held that the home 
was not privileged from distress by the landlord of the stable, on the ground that the 
privilege did not extern! beyond the privileged premises (Croxier v. Tomkinxon, Barnes, 
472 ; 2 Ld. Ken. 48V ; Lyon* v. Elliott, xupra').

The goods arc not privileged in such eases ns the following :—A boat sent by the 
buyers of goods to the manufacturers, to carry away the goods bought (Muxprutt v. 
(ireyory, 1 M. k W. 688 ; 3 lh. 677) ; brewers' casks sent to a public-house and left 
until the beer is consumed (Joule v. Jackxon, 7 M. & W. 450); goods sent to an 
auctioneer to be sold at a sale held, not on the auctioneer's premises, but at a private 
house, whilst at such private house (Lyon* v. Elliott, xupra).

It has been held that horses and carriages standing at livery are not privileged 
(Varxon* v. tiinyell, 4 C. B. 545 ; see as to this, Sa-ire v. Leach, xupra).

Things belonging to a third [»erson which are on the demised premises for the 
purpose of being wrought up or manufactured by the tenant in the way of his trade 
are not privileged, unless they have been sent or delivered by such third person to the 
tenant 1er that purpose(dsrki v. MiUwcll Deçà to., 17 Q. B. D, 194 ; 65 L. *J. Q. B. 
378).

Things in actual use of a person are privileged whilst they are being used, ns a horse 
oil which a person is riding (Storey v. Itohinxon, 6 T. It. 188) ; a loom with which a 
l>ersoii is weaving, or clothes which a person is wearing (Simpxon v. Ilartopp, »upra).

By s. 1 of the Lodgers’ Goods Protection Act, 1871 (34 Ac 35 Viet. c. 7V) if a superior 
landlord distrains on the goods of a lodger for arrears of rent due to him by his immediate 
tenant, such lodger may serve the superior landlord, or the person employed by him to 
distrain, with a declaration in writing setting forth that such immediate tenant has no 
property or interest in the goods distrained, or threatened to be distrained upon, and 
that they are the property, or in the lawful jwjssession of such lodger, and also setting 
forth whether any and what rent is due, and for what period, from such lodger to his
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sufficient to satisfy the rent distrained for and all charges consequent upon 
such distress.

Particulars of the beasts of the plough distrained :—
Particulars of damage :—

immediate landlord, and to such declaration a correct inventory sulwcribed by the 
lodger is to be annexed of the gonds referred to in the declaration, and such lodger 
may pay the superior landlord, or the person employed by him to distrain, the rent, if 
any, so due a* last aforesaid, or so much thereof as shall lie sufficient to discharge the 
siqterior landlord's claim.

Section 2 provides that if. after service *f such declaration and inventory, and after 
payment or tender by the lodger to the superior landlord, or person employed to 
distrain, of the said rent, if any, which by the preceding section such a lodger is 
authorised to pay, the superior landlord or bailiff, or other person employed by him, 
shall levy, or proceed with a distress, on the lodger's goods, he shall be deemed guilty 
of an illegal distress and the superior lain I lord shall also be liable to an action at the 
suit of the lodger, or the lodger may apply to a justice of the |>cacc for an order for the 
restoration of the goods distrained.

A lodger means one who lives and sleeps, or at any rate sleeps on the premises, and 
whose immediate landlord lives on, or has a certain control over the premises, informing 
some duties in the house (Phillip* v. Mention, 3 C. P. D. 2d : 47 L. .1. C. P. 2711 ; M radie tj 
v. Mayli*, 8 (). B. P. 195 ; 51 L. .1. Q, B. 183 ; Motion v. Palmer,h\ L. J. Q. B. 7 ; AVnm 
v. Str/ihennoH, It (). B. D. 245 ; lira wood v. 1tone, 13 Q. B. I>. 173 ; 51 I,. T. 125).

The protection afforded by this Act is limited to the distress in respect of which the 
lodger's declaration was made, and does not extend to n distress afterwards made for 
subsequent rent (Thuaite* v. Wilding, 11 Q. It. It. 421 ; 12 lh. 4 ; 52 L. J. Q. It. 734 ; 
53 lh. 1). If the landlord sells the distress before the expiration of the required 
period, a lodger who is thereby prevented from serving a declaration for the purpose 
of protecting his goods is entitled to maintain an action against, the landlord for selling 
the goods within that period (Sharjte v. Fowle, 12 Q. B. 1). 385 ; 53 L. .T. Q. It. 303). 
The action lies against the bailiff who thus unlawfully distrains ami also against the 
superior landlord by whose authority he does so (Lowe v. Darling, [1305] 2 K. B. 501 ; 
74 L. J. K. B. 734).

By the (i as works Clauses Acts, 1847 and 1871, gas-meters and fittings let for hire 
by gas companies under those Acts are exempt from distress for rent due in respect of 
the hirer’s premises. A gas stove is within this exemption ((la* Light Co. v. Hardyy, 
17 Q. B. D. 619 ; 56 L. J. Q. B. 168).

Similar exemption is given to water pipes, meters, and apparatus of water companies 
by 10 k 11 Viet. c. 17, s. 44, ami 26 k 27 Viet. c. 93, s. 14, and to elect rical fittings and 
apparatus of electrical companies by 45 & 46 Viet. c. 56.

By s. 45 of the Agricultural Holdings Act, 1883 (46 & 47 Viet. c. 61), machinery 
u|H>n a holding within that Act, under an agreement with the tenant for its hire or 
use in his business, and live stock on the holding solely for breeding purposes, arc 
privileged from distress for the rent of such holding, if the pro|>erty of some person 
other than the tenant. By the above section, where the tenant of such a holding takes 
in live stock belonging to another |»erson to be fed at a fair price agreed upon between 
them, such stock is not distrainable for the rent of the holding if other sufficient 
distress is to be found, and, if there is no other sufficient distress, the amount recover
able is limited to the unpaid portion of the price of agistment ; but, so long as any 
jmrtion of the stock remains on the holding, it continues liable to distress to the extent 
of so much of the price ns remains from time to time unpaid. The fair price mentioned 
in the section need not necessarily be a money payment (London and Yorknhire Hank 
v. Melton, 15 Q. B. P. 457 ; 54 L. J. Q. B. 568) ; but it must be a payment for the 
agistment merely (Marten v. firren, 20 Q. B. L>. 807 ; 59 L. T. 476).

By the Hail way Rolling Stock Protection Act, 1872 (35 k 36 Viet. c. 50), s. 3, railway

I
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For refusing to restore Good* distrained on Tender of the Rent and Charges 
before impounding (/).

1. The plaintiff has suffered damage by the defendant, to whom the
plaintiff was tenant of a farm at----- , wrongfully on the-------------, 19—,
refusing to restore to the plaintiff certain goods of the plaintiff which the 
defendant had distrained for arrears of rent of the said farm.

2. Whilst the defendant was in possession of the plaintiff’s goods under 
the said distress and before the impounding thereof, the plaintiff on the
------------- , 19—, tendered to the defendant the said arrears of rent and the
charges of the said distress, and [verbally] requested the defendant to restore 
to the plaintiff his said goods, but the defendant wrongfully [verbally] 
refused to restore the same to the plaintiff.

Particulars :—

rolling stock being in “n work " (sec s. 2) is not liable to distress for rent payable by a 
tenant of the work, if such rolling stock is not the property of the tenant, and has 
a distinguishing mark conspicuously impressed or made thereon, sufficiently indicating 
the actual owner thereof. By s. f>, the protection from distress is not to extend to the 
interest which such tenant may have in the rolling stock.

See further, as to what things are privileged, notes to Simpton v. llartopp, 1 Smith's 
L. C.. 11th cd., p. 437, and Bullen on Distress, pp. 102 et teg.

(/) Tender before the distress makes the distress wrongful ; tender after the distress 
and before impounding makes the detainer and not the taking wrongful ; tender after 
the impounding makes neither the taking nor the detainer wrongful, for then it comes 
too lute (per Lord Coke in Six Carpenter*' Case, 8 Co. Ilep. 147 a ; cited by Tindal, C.J., 
in (1 attirer v. Cotent, 1 C. B. 78X, 795 ; Wed v. Xibbt, 4 C. 11.172 ; Singleton v. William- 
ton, 7 H. k N. 747 ; 31 L. J. Ex. 287). This, however, it would seem, must now be 
taken subject to the qualification that an action may be maintained for selling after a 
tender of the rent and expenses, made within the time allowed for replevying, although 
made after the impounding (Johnton v. Upham, 28 L. J. Q. 11. 252 ; 2 E. k It. 250 ; 
Bullen, pp. 213, 231). Tender may be made at any time before the impounding is 
complete (sec Thomat v. Harriet, 1 M. k G. 695), which may be without removal of 
the goods (lb), as by mere agreement with the party distrained upon to consider the 
goods as impounded ( Wathhorn v. Itlach, 11 East, 405, n. (a) ; Tennant v. Field, 8 E. k 
II. 336). Tender may be made to a bailiff authorised to make a distress, but not to a 
man put in by the bailiff to keep possession (Boulton v. Reynold*, 29 L. J. Q. B. 11). 
Tender before actual distress need not include the costs incurred, although the warrant 
to distrain has been delivered for execution (Bennett v. Bayet, 5 II. k N. 391 ; 29 
L. J. Ex. 224).

An action for trespass, detention, conversion, or of replevin will lie for a wrongful 
distress made after tender. (See Branteomb v. Bridget, 1 B. k C. 145; Holland v. 
Bird, 10 Bing. 15.) Detinue or replevin will lie for a wrongful detainer after tender 
made before impounding (Gullirer v. Cotent, 1 C. B. 788 ; Krant v. Elliott, 5 A. k E. 
112) ; and an action for trespass or conversion also, if the goods have been afterwards 
removed by the distrainor ( Vert ne v. Beatley, 1 M. k Rob. 21). An action for conversion 
or detention will lie, if the landlord refuses to deliver the goods after tender and accept
ance of the rent in nr rear and the expenses of the distress after impounding (Went v. 
MMe, i a B. 172).
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Fur taking an Fxcemre iJintme, contrary to the Statute of Marlbridge (g).

1. The plaintiff lias suffered damage by the defendant on the--------------- ,
Ilf—, levying an excessive and unreasonable distress upon the goods of the
plaintiff at No. —,-------Street, whereof he was tenant to the defendant at
a certain rent of £------ a year for alleged arrears of the said rent contrary
to the statute in such case made and provided.

(//) Excessive Distress.] —This action lies upon the Statute of Marlbridge, 52 Hen. 3, 
c. 4. which enacts that “distresses shall he reasonable,and not too great." (Sec 2 Inst. 
107.) If any rent be due, no action will lie for a distress merely because it is made 
under a claim of more than is due, unless it be followed by some special damage (Ley- 
land v. Tanrred, 10 (j. It. (hi!) ; Lucas v. Tarleton, 3 II. 6c N. 1 HI ; 27 L. J. Ex. 24(5 ; 
Sterenson v. Xeienham, 13 C. It. 285 ; Glynn v. Thomas. 11 Ex. 870 ; 25 L. J. Ex. 125 ; 
French v. Phillips. 1 H. Sc N. 5(54 ; 2(5 L. J. Ex. 82). But if more goods are taken than 
arc reasonably sufficient to cover the arrears of rent and expenses, an action will lie 
for an excessive (listrcss. In this case no action will lie for trespass or conversion 
(Lynn v. Moody. 2 Str. 851 ; Hutchins v. Chain hers, 1 Burr. 51)0 ; Whit worth v. Smith, 
5 C. 6i P. 250).

If a larger sum than is due for arrears is paid under a distress, the excess was not 
under the former system, in general, permitted to be recovered back in an action for 
money received (Kni fibs v. Hall, 1 Esp. 81 ; Glynn v. Thomas, 11 Ex. 870 ; 25 L. J. Ex. 
125 ; and sec Bullcn, pp. 223, 224). It therefore is advisable in such case to set out 
the facts in the claim.

The mere distraining of the goods to an excessive value above the rent due, without 
sale or removal, is sufficient to support this action (/*•//* v. Hoare, 1 Bing. 401 ; Sumnn 
v. Karl of Falmouth, 8 B. Sc ('. 45(1 ; and see Dayliss v. Fisher, 7 Bing. 153 : Chandler 
v. Doulton, 3 H. Sc ('. 553 : 34 L. .1. Ex. 8!)). The action lies for the excessive taking 
of things distrainable by statute, as growing crops, as well as things distrainable at 
common law (Pi y got t v. Dirties, 1 M. & W. Ill, 4 ID). The excess of the value of the 
goods distrained above the arrears of rent due must lie unreasonably great. The 
landlord is not bound to calculate very nicely the value of property seized : but he must 
take care that some proportion is kept lict ween that and the sum for which he is entitled 
to take it (/##’/• Bailey, ,1., Willoughby v. Dachhouse, 2 B. 6c (’. 821, 823 ; Itoden v. Fyton, 
(5 G. B. 427). The landlord is not bound by the amount of rent claimed at the time of 
distraining ; for the plaintiff must show an excess above the amount really due. (See 
Tanrrcd v. Lcyland, 1(5 Q. B. (K5D : Phillips v. Whitsed, 2!) L. J. Q. B. 1(54.)

The ordinary test of value of the goods seized is what they would have sold for at a 
broker’s sale ( Wells v. Momly, 7 C. 6c l\ 59 ; Ha pie y v. Taylor, 1 (’. Sc E. 150). But an 
actual sale made under the distress, though not proved to lie unfair, is not a conclusive 
test of value, and an action may be maintained for an excessive distress, if the excess 
be proved, though at the sale the goods did not in fact realise the rent due (Smith v. 
Ashforth. 2D L. J. Ex. 25D).

The measure of damages, if the goods arc removed and impounded off the land, is 
the loss of the use and enjoyment of the surplus of the goods, and if the goods arc not 
restored before action, the plaintiff may claim the full value of the surplus (Piggott v. 
llirtles, 1 M. A: W. Ill, 448). The plaintiff may recover substantial damages,although 
the goods arc not removed or sold, and the plaintiff retains the use of them while under 
the distress (Hayliss v. Fisher, 7 Bing. 153) ; and the plaintiff, upon proof of an exces
sive distress, is entitled to nominal damages, though he cannot prove substantial 
damages (Chandler v. Doulton, 3 II. 6c (’. 553 : 31 L. .1. Ex. 8D). Upon an excessive 
distress of growing crops, the measure of damages was held to be the compensation for 
the additional exjiense of the distress, and for the loss of ownership and power of dis
position, or, if the tenant replevied, for the additional expense and inconvenience of 
replevying to a larger amount (Piggott v. Dirties, 1 M. 6c W. 441).
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2. The sniil goods were of mncli greater value than the amount of the 
said arrears and of the charges of the said distress ami of the side thereunder, 
and a part of them of sufficient value to have satisfied the said arrears and 
charges might then have lieen distrained by the defendant for the same.

Particulars.
Rent distrained for.................................................................... £
[Charges of distress and sale £----- ]........................................
Value of goods distrained ........................................................

For setting/ without the Statutory Notice (hi).

The plaintiff has sullered damage by the defendant, to whom the plaintiff 
was tenant of the house No. —,------Street,------- , at a certain rent, wrong
fully on the------------ , 111—, selling goods of the plaintiff which the defen
dant had distrained for rent due in respect of the said house, without notice 
of the said distress and of the cause of making the same having been given 
to the plaintiff or left at the said house [live] days before sale of the 
said goods, contrary to the statute 2 W. & M. sess. 1, c. 5, s. 2. [If 
the statutory yterioil has hem ertemleti hya written request of the tenant water 
sert. II of the Line of Distress Amciutnient Act, 1888, the fart of such request 
must hr stalril in the pleading, anil the number of the ilays must he uttered 
accordingly.]

Particulars :—[State jiar titulars of special damage, dr.] (*)

(*) Irregular Diltrenei. — By the common law goods distrained for rent eould not 
U- sold, but eould only be detained as a pledge for enforcing payment of the rent. A 
I tower of selling the goods, for the rent anti charges of the distress, was given by I be 
statute 2 W. Si M, sess. I, c. 6, subject to certain restrictions and formalities of which 
the following (see s. 2) are still in force. Notice of the distress (with the cause of the 
taking) must be left “at the chief mansion house, or other most notorious place on the 
premises charged with the rent," and then for [live] days, to give the tenant or owner 
of the gisais time to ivplevy, the distress must be held, after which it may be sold “ for 
the best price that can be gotten " fot it ; subject, however, to the restriction that 
there has been an appraisement of the gmsla, if the tenant or owner of the gisais has, 
in writing, required nit appraisement, whieli presumably he will not often do as he 
has to bear the cost of it. A sale without such notice is irregular (Uullen on Distress, 
p. Iill).

The sheriff, under-sheriff, and constable have no longer any {lowers or res|a>nsibilities 
as to distresses or replevins (see 35 Si 3tl Viet. c. 112, s. 13 ; 61 A 62 Viet. c. 43, s. 134), 
and the period of live days allowed by the statute 2 W .Si M. sess. 1, e. 6, for replevy
ing is. by tlte Law of Distress Amendment Act, 1888 (61 Si 62 Viet. c. 21), a. ti, to be 
extended to “a periisl of not more than fifteen days, ’ if the tenant or owner of the 
giasls distrained makes a written request to that effect to the landlord or other {lerson 
levy ing the distress, and gives security for any additional cost that may be occasioned 
by such extension of time. Appraisement is now, by sect. 6 of the Law of Distress 
Amendment Aet, 1888. in general, unnecessary, unless the tenant or owner in writing 
requires it ; and by 35 Si 86 Viet. c. 92, s. 13, no oath is to be required from such 
appraisers. (Sec Uullen, pp. 189—191.)

At common law an irregularity in the conduct or treatment of a distress made the
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For noI nelling for the Ht»! Frire, untler 2 II'. <$■ if. test, 1, r. 5, ». 2 (i).

The plaintiff has suffered damage by the defendant on the------------- ,
lit—, wrongfully wiling goods of the plaintiff which the defendant had 
distrained for rent due in respect of [tleoirike the pmnmi], of which the 
plaintiff was tenant to the defendant, for leas than the best price that could 
be gotten for the same, contrary to the statute in such case made and 
provided.

Particulars :—[Ifere tittle llte tjterial damnge, <fr.]

party distraining a trespasser «ft initio, anti liable to be sued as such (Six far/ienten' 
(\i*c, H Co. HU a ; 1 Smith’s L. C., Ilth ed., p. 132). This doctrine occasioned great 
hardship in cases of distress for rent, anti consequently the rule was altered in these 
cases by the II fleo. 2, c. It), s. IV, which enacted, that where any distress shall be 
made for any kind of rent justly due, anti any irregularity or unlawful act shall be 
afterwards done bv the party distraining or lus agent, the distress itself shall not be 
deemed to be unlawful nor the party making it be therefore deemed a trespasser ah 
initio; but the party aggrieved by such unlawful act or irregularity shall or may recover 
full satisfaction for the special damage sustained thereby and no more. In respect of 
distresses other than for rent, the common law doctrine still, in general, prevails.

An action for any irregularity in dealing with a distress cannot lie maintained 
without proof of actual damage ( Promt loir v. Tarin loir, 1 C. & M. 826 ; llogem v. 
Parler, 18 C. It. 112: 2ô L. J. C. I\ 820; luruM v. Tarleton, 3 11. k N. 116; 27 
L. J. Ex. 246) : and therefore the «lamage sustaimnl shoulil l*e set forth in the claim, 
or the fact of damage alleged, and particulars given. The landlord is liable for 
irregularities committcil by his bailiff in conducting the distress ; but lie is not liable 
for acts wholly unlawful committed by the Imiliff. as where the latter distrains on the 
wrong premises, or on gooils privilegeil from distress, ns fixtures, unless he expressly 
sanctioned such acts by prior authority or subsequent assent after notice (Lewia v. 
Jim/, 13 M. X W. 834 : lianntlott v. King, 3 h. N. S. W, ; /, %1 r v. Lemoyne,
5 < ’. It. X. S. Û30 : 28 L. ,1. (’. p. 103). The person who authorises the liailiff is liable, 
although he is only an agent of the landlonl (Bennett v. tin yen, 5 II. k N. 391 ; 
89 L. .1. Ex. 224).

The notice required by the 2 W. k M. sess. 1, c. 5, s. 2, should be in writing ( Wilton 
v. Xightingale, 8 Q. It. 1031 : but see II nltrr v. Jtnmhal, 1 I.d. ltnym. 53 ; Italien, 
p. 15V). The damages for selling without appraisement, where appraisement is still 
necessary, would seem to lie the real value of the goods sol«l minim the rent. (Sec 
Knight v. Kgerton, 7 Ex. 407, 408.)

A distrainor may not use or work the thing or animal distrained (Smith v. Wright, 
cited jmst, p. 383'. though he may milk milch kine, or scour armour to avoid rust or 
the like. (See Italien, p. 180 ; Darya n v. ha rim, 2 (). It. I), at p. 120.)

Overcharges by bailiffs may, in general, be recovered. (Sec antr, p. 257.)
(#) A sale to the Inndloni himself is not a sale within the statute, and, if made 

without the consent of the owner, it «lues not change the property in the goods 
(King v. Kiiglanil, 4 It. X S. 782 ; 33 L. J. <j. It. 145 ; Moore v. Singer, [1V03J 2 K. It. 
166; 72 L. J. K. It. 577).

Where a landlord sells hay, kc. of his tenant under a «listress for rent, he cannot 
lawfully impose u|K)ii a purchaser a stipulation that it is to be consumed or used only 
on the laud demised, even if the tenant is bound to him by covenant so to consume 
or use such hay, Xe., the statute requiring the best price to be gotten (t/au'kina v. 
Walronil, 1 C. I*. 1>. 280 ; 45 L. J. C. I*. 772).

7
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For Pound-breach, claiming Treble Damages, under 2 IF. <(• M. ses». 1, 
f. 6, ». 4 (k).

The plain till* has suffered damage by the defendant on the------------- ,
111—, breaking a pound on the premises known as----- , wherein certain
goods distrained by the plaintiff lor rent due to him as the lessor of the 
said premises had been and were impounded by him, and then wrongfully 
seizing and carrying away the said goods, whereby the plaintiff lost the 
benefit of the said distress, and has sustained £----- damages.

Particulars :— [State the particular» of the damage.~\
The plaintiff claims under the statute 2 W. & M. mis. 1, c. 5, s. 4, treble 

the amount of the said damages.

For making an Excessive Distress for Poor'8 Patent).

1. The plaintiff has suffered damage by the defendants on the------------- ,
1 If—, levying an excessive and unreasonable distress upon the goods of the 
plaintiff at------------- , for alleged arrears of poor’s rate.

2. The said alleged arrears of poor's rate amounted to £----- , and the
charge of the said distress and sale to £----- , but the defendants distrained

(h) The proper remedy for the landlord to pursue in case of any wrongful interference 
with the goods impounded is not an action for conversion or trespass, but an action for 
pound-breach or rescue founded ufton the statute 2 VV. A: M. sess. 1, c. o, in which action 
treble damages arc recoverable by s. 1 of that statute (Mnnrux v. Gorehum, 2 Sel. N. P., 
loth «1., 13.11 ; Turner v. Ford, 1ft M. Ac W. 212). By 11 Oeo. 2, c. 19, a. 10, any dis
tress for any rent may now be itn|founded or otherwise secured in such place, or on 
such part of the premises chargeable with the rent, ns shall be most tit and convenient 
f..r such impounding and securing, floods when impounded are not regarded as in 
the possession of the landlord,but arc treated as in custodia legit. (Scell. v.fWton, Parker, 
121 ; Cot worth v. Jiettison, 1 Salk. 247 ; 1 Ld. Raym. 10f>.)

When the goods have been impounded, a mere temporary absence of the bailiff in 
charge of them does not take them out of the custody of the law, and, therefore, a 
tenant re-taking, during such atwencc, possession of goods of his which have been 
distrained and impounded on the premises may be liable in an action for pound-breach 
(Joses v. liiernstein, [1899] 1 Q. B. 470 ; [1900] 1 Q. B. 1(H) ; (19 L. J. Q. B. 1). An 
abuse of the distress by the distrainor by working it, or using it, puts an end to the 
ini|H)unding, and justifies a re-taking by the tenant or owner to prevent such abuse 
(Smith v. W right, (1 II. Ac N. 821 ; 30 L. J. Ex. 313). In an action for treble damages 
for pound-breach, it is not necessary to prove any special damage (Kemp v. Christ mat, 
79 L. T. X. S. 233).

The tenant or the owner of the goods distrained, may by request in writing require 
the removal of the distress, for side, to a public auction room, or to some other tit and 
proper place specified. (See the Law of Distress Amendment Act, 1888, s. ft.)

(/) An action will lie for an excessive and unreasonable distress for floor’s rate, or 
other rate to be levied in the same way as the poor’s rate. (See linker v. Wicks, [1904] 
1 K. B. 713 ; 73 L J. K. B. 410.) An action will also lie to recover back unreasonable 
charges made and paid for taking, keeping and selling such a distress (ltejr v. Philbrick, 
[190.1] 2 K. B. 108 ; 74 L. J. K. B. 4(14).

Such a distress partakes of the nature of an execution. It is not a mere pledge, it is
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<m uml wold good* of the value of J:----- or more, living of nmeli greater
value tliiin waa necessary to have autiafied the aaiil arreara and chargea, 
wliereaa they might have distrained on goods of sulticicnt value only to 
iiiivi antisfied elicit arreara and chargea.

Particulars of damage :—

to Ik- niI I. though not subject to the provisions of 2 W. A: M. sess. 1, c. 5 (ante, p. 374), 
ntul the restrictions nppliralilv to distreasfor rent arc, for the most part, not applicable 
to it. Thus, 1 icaets of the plough that gain the laml may lie taken, even where there is 
other sufficient «listre** (IfutrkiM* y. ('hamben, 1 Burr. 679), implements ami tools of 
trade have no privilege, unless they fall within 42 A; 48 Viet. e. 49, s. 21 (2). which 
absolutely protects the weal ing apparel ami Isshling of a person ami his family, ami, 
to the value of five |Miumls. the tools ami implements «if his trade, from such «listress 
( Fdyrromhe v. S/mrha, 2 Show. 124» : Fourth ('ity Duildiug Soriety v. AW Ham, [1992] 
1 Q. It. 661 : ami see arte, p. :t7ti). The goods to lie taken are those only «if the party 
liable for the rate ; those of a thinl jiarty may not Ik- taken. (See 43 Eli*, e. 2, s. 8 ; 17 
Oco. 2. c. 38, s. 7 ; Stereu» v. Fra mm, 2 Burr. 1IÔ2 ; Haine v. Durey, 4 A. A: K. 892 ; 
Dohrr v. II irkr, mu/ira.) The seizure nee«l not lie ma«le on the premises rate«l, and, for 
want of sufficient «listress in the county of gissls of the party liable, it may even be 
ma«le in another county. (See 17 Oeo. 2, c. 38, s. 7 ; 64 Oeo. 3, e. 170, s. 12.)

The «utter <l«n»r of a house or tenement must not be Imiken open to effect the «listress 
(Dell v. Oakley, 2 M. A. S. 269 ; ami see uutr, p. 374), nor, it is thought, must things in 
actual un- Is- seized. (Se«- Nolan on Poor baxvs. p. 2<12.)

Tin- warrant is in general «lirecteil to the overseers, ami they,or those of them acting 
in tin- matter, an- liable f«ir their own nets in relation th«-reto, and for any irregularity 
«m the part «if their bailiffs in the comluct of the «listless, but they are not liable for 
the «-«induct «if an assistant overseer, since he is not their agent or bailiff, but an 
im!c|iemlfiit «itlie«-r having statutory authority (linker v. M'irke, Mu/mi). Assistant 
overseers ami bailiffs are, «if course, liable for their own miscomluct (/A.).

By 17 (ieo. 2. c. 38, s. 8, the |s-is«ms «listiaining are not to lie deemed trespassers on 
neeotint of any «iefect or want of form in the rate or in the warrant of «listress, nor are 
they to 1m- ilectiied tn spasH rs ah initio (set- ante, p. 373). on aeeount of any irregularity 
«lone in the «-out>c of distraining, but the patty injured by such irregularity is to 
recover only for the actual or sjiecial «lamage he has sustained.

By the Distress for Bates Act, 1849 (I2& 13 Vict.c. 14), s. 1, the justmes issuing the 
warrant of «listress have |siwt-r to onler that the levy shall include “ the reasonable 
chatgesof taking, keeping, ami selling of the sai«! «listress,1 but this «lues mit repeal 
tin- Distress (Costs) Act, |8|7 (57 Ueo. 3, e. 93), in ni far as it gives a maximum limit to 
such «-barges (Headland v. CaMtro, ' 1906J I K. B. 219 ; 74 L. J. K. B. 210). The justices 
are protects I by II & 12 Viet. c. 44, ss. 4, 6, in issuing their wairant, unless they are 
acting entirely without juritdu tient. (See Aewbatild v. Colt ma u, ti Ex. 189, and L. A 
A. II . Dy. Co. v. Hile», 88 J. P. 776.)

By ratifying the illegal act of a liadiff, with knowlctlge thereof, the authority 
interesttii may U-come liable f«»r such illegal a« t. Thus, where a vestry ratifle«l on 
illegal seizure of a thinl person's g«ssls f«»r a mtc, it was held that the vestry was 
liabh- to such thinl person (Curtrr v. St. Mary AbbtdU, til J. I*. 648), but in general 
Hui-h authority cannot be belli responsible, the warrant im|sirting no command by 
them, or imlced by any one, to act contrary to law.

The principal enactments ielating to such distresses are, 43 Elit. c. 2, se. 2, 8 ; 17 
Oeo. 2. v. 38. ss. 7, 8 : M (loo. 3, c. 170, s. 12 ; 11 Ac 12 Viet. c. 14, ss. 4, 6 ; 12 k 13 
Viet. e. 14 ; 20 k 2«i Viet. c. 82.
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Executors and Administrators (//<).

Claim by an Executor or Administrator for a Wrong done to the Property 
of the Deceased in his Lifetime.

The plaintiff, as executor of [the last will of] C. D.t deceased [or, is 
administrator of the personal estate of C. D., deceased], has su tiered

(w) See *• Executor» and Administrator»," ante, p. 166. Willi res|»ect to actions for 
«lainages for wrongs imlcpcmleut of contract done either to or by a deceased ix-rson in 
hi* lifetime, the rule of the common law was actio pertonali» moritur cunt pertonA, and 
the executor or administrator could neither sue nor be sued (I Wins. Saund., 1871 ed., 
239 ; Pulling v. G. E. lty. Co., V Q. B. D. 110 ; 51 L. J. Q. B. 453 ; Kirk v. Tttdd, 21 
< h. D. 484 ; 52 L. J. Ch. 224 ; Phillips v. Uomfray, 24 Ch. D. 43V ; 52 L. J. Ch. 833 ; 
Finlay v. Chirnry, 20 Q. B. D. 4V4 ; 67 L. J. Q. B.247 ; Hatchard v. Mcye, 18 Q. B. I). 
771 ; 66 L. J. Q. B. 397 ; Story v. Shard, [1892] 2 Q. B. 515). This rule still remains 
in force with respect to actions for injuries to the person, as assault, battery, false 
imprisonment, libel and slander (lb.) ; but by the Fatal Accidents Act, 1840 (9 A 10 
Viet. c. 93), with respect to personal injuries resulting in the death of the deceased 
from the wrongful act, neglect, or default of another, an action is given to the executor 
or administrator of the deceased for the benefit of his relatives. (See the next note.)

For injuries to the personal estate of the testator an action was given to the executor 
by the statute I Edw. 3, c. 7, which was afterwards cxtemlcd to executors of executors 
by 25 Edw. 3, e. 5, and to administrators upon their institution under 81 Edw. 3, c. II. 
I pon the construction of this statute an executor now has the same action for any 
injury «lone to the |terminal estate of the testator in his lifetime, whereby it has become 
less beneficial to the executor, as the testator himself might have hail (1 Wins. Sauml., 
I *<71 ed., 244 ; Tuyere»» v. Grant, 4 C. P. D. 40 ; 48 L. J. C. P. 1 ; llatchard v. Mcye, 
13 Q. B. D. 771 ; 66 L. J. Q. B. 397 ; Oakey v. Poitou, 35 Ch. D. 700 ; 66 L.J.Ch. 823). 
In Mich actions the fact of «lamage to the personal estate is usually sufficiently implied 
by the statement of the wrong, but where that is not so, an express allegation of it 
should be inserted. (See Twycrov. Grant, *uj>ra.) Where the cause of action is a 
pure tort to the person, independent of any contract, the mere fact of some incidental 
damage resulting to the estate will not bring the case within these statutes. (Sec 
Fulliuy v. G. E. lty. Co., tupra.)

For injuries to the real estate of the deceased in his lifetime an action is given to 
the executor by the Civil 1'roc. Act, 1833 (3 A 4 Will. 4, c. 42). By s. 2, an action 
may be maintained by the executors or administratois of any person «leceased, for any 
injury to the real estate of such person, committed in his lifetime, for which an action 
might have been maintaineil by such |ierson, so as such injury shall have been coin- 
milted within six calendar mouths before the death of such deceased person, and 
provided such action shall be brought within one year after the death of such peisoii, 
a in I the «lamages, when recovered, shall be part of the personal estate of such person. 
(See Joue» v. Situe», 43 Ch. D. 607.)

With respect to injuries «lone by a person decease»l in liis lifetime to another in 
resect of his pro|x*rty real or personal, the last-mentioned statute, by the same section, 
enacts that an action may be maintained against the executors or a<lministrotors of 
any |smoi» deceased, for any wrong committed by him in his lifetime to another, in 
resjiect of his pro|ierty, real or |>ersoiial, so as the injury shall have bcou committed 
within six calendar months before such |>ereuu's death, and so as such action shall be 
brought within six calendar months after such executors or administrators shall have 
taken u|m,ii themselves the administration of the estate au«l effects of such person, and 
the damages to be recovered in such action shall be payable in like order of adminis
tration as the simple contnmt «lebts of such jieison. (Sec Poteell v. licet», 7 A. A E. 
I2l>; It uh moud v. Xichohou, 8 Scott. 134 ; Monjnu v. ltarey, 6 H. A N. 265 ; 3U 
1». .1. Ex. 131 ; II oodhoune v. !IV«/*«•/•, 6 <). B. l>. 404 : 4V !.. .1. <). B. WHl ; Kirk v.

D.L. t t
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damage [here stale the tvronj complainrtl of\ as, for instance, from the defen
dant on the------------ , IV—, wrongfully depriving the said C. l>. during
his lifetime of two casks of oil, and refusing to give them np to the said
C. 1). on demand. The demand was made verbally on the------------- ,
IV—, and the refusal took place verbally on the same day] [or, as the caw 
may he].

Particulars of special damage :—[Sire “ Conversion? ante, p. 844.]
The plaintiff, as such executor [or administrator], claims 4------ .

U y an h'reador or Administrator for a Wrony done since the heath to 
Property vested in him in that Character.

The plaintiff, as executor of [the lust will of] C. I)., deceased [or, as 
administrator of the jiersonal estate [and effects] of (\ D., deceased], who 
died intestate, has suffered damage by [here state the mon y complained of,
as, for instance, the defendant on the------------ , IV—, wrongfully depriving
the plaintiff ns such executor [or, administrator] of two casks ol oil belong
ing to the plaintiff as such executor [or, administrator] by refusing to give 
them up to the plaintiff on demand]. The refusal [dr., as in the jtrecediny 
form].

Particulars :—[«St-c the juiced in y form.]
The plaintiff, as such executor [or, administrator], claims £-----

damages.

Todd, supra ; Phillip* v. J/mufray, supra.) It will be observed that the six months 
runs from the time the injury was committed, and, therefore, in the case of a continuing 
injury, as, for instance, an obstruction of ancient lights, the statute gives a remedy 
provided the obstruction is continued within the six months (Jrnk* v. Cl if des, [18V7]
1 Ch. m ; tiV L. J. CI». 33h).

In actions under this section the claim should show that the facts bring the case 
within these provisions. This may lx? done cither in describing the plaintiff or 
defendant, and in stating the injury, or by a distinct allegation. Such allegation 
where the executor is suing may be as fallows :—“ The injury herein complained of was 
committed within six calendar months before the death of the said ('. D., and this 
action was brought within one year after his death.” Where the action is brought 
against the executor the allegation may be thus :—“ Thu injury herein complained of 
was committed within >ix calendar months before the death of the said Ci. //., and this 
action was brought within six calendar months after the defendant took upon himself 
the administration of tlie estate and effects of the said <$. //.” No such allegation is 
required in au action under the above statutes of Kdw. 3 for an injury to the personal 
estate.

Where a wrong committed by the deceased against the real or personal pro|>city of 
another is shown to have amounted to a breach of contract (see J/atthyauy v. II at ford, 
33 ('h. It. (521 ; 3(5 Uh. I». 2tiV), or to have produced an ascertained pecuniary benefit 
to the deceased’s estate [Pour!I v. lice*, *upra ; II'right v. Lee, 4 Times llep. 573 ; see 
Phillips v. /Jo nfray, supra, and ( I stuj 1 Ch. hi.*», 473 ; and Jn rr Du man, [ 18VV] 1 Ch. 
3-7, 3VU ; tls L. J. Ch. 253 ; 2 Wins. Ex»., Vth ed., p. 1(502), au action will lie against 
his representatives on the contract,or for money leceived, kc., even where an action in 
respect of the wrong as such would not lie by reason of the ease not falling within the 
u hjvc provisions of 3 X 1 \> ill. 4. v. 12, s. 2 (/&.),



i:\KLL IUKS ANU ADMIMSTKATUHiS. 387

Claim under the Fatal Arrêtent* Art, 1841», ayaiant Carriers by the Executor 
of a Passmyer killed by the NeyHyetîte of the Defendants (#1 ),

The plaintiff*, um executor of C. D., deemed, brings this action for the 
benefit of Kvu, the wife, and William and Margaret and Dorothea, the

(/#) By the Fatal Accidents Act, 1616 (V \ 10 Viet. e. V3), s. I. it 1»enacted that 
•• whensoever the death of a person shall be caused by wrongful act, neglect, or default, 
ami the act, neglect, or default is such us would (if death hod not endued) have entitled 
the party injured to maintain an action and recover damages in respect thereof, then 
and in every such ease the person who would have been liable if death hail not ensued 
shall bo liable to an action for damages, notwithstanding the death of the person 
injured, and although the death shall have been caused under such circumstances as 
amount in law to felony,"

Uy s. 2, it is enacted that "every such action shall be for the benefit of the wife, 
husband, parent, and child of the jiersoii whose death shall have been so caused, and 
shall be brought by and in the name of the executor or administrator of the person 
deceased ; and in every such action the jury may give such damages as they may think 
proi*ortioned to the injury resulting from such death to the parties respectively for 
whom and for whose benefit such action shall bo brought : and the amount so recovered, 
after deducting the costs not recovered from the defendant, shall be divided amongst 
the before-mentioned parties in such shares as the jury by their verdict shall find and 
direct."

By s. 3, it is provided that " not more than one action shall lie for and in respect of 
the same subject-matter of complaint ; and that every such action shall be commenced 
within twelve calendar months after the death of such deceased person."

It is provided by s. 4 that the plaintiff in every such action shall, with the statement 
of claim, deliver to the defendant, or his solicitor, "a full particular of the |ferson or 
IHirsons for whom and on whose behalf such action shall be brought, and of the nature 
of the claim in respect of which ilamages shall be sought to be recovered." ( Vide infra.)

By s. 5, the word " person " shall apply to bodies politic and cor|>orute ; and the 
word “parent" shall include father and mother, nnd grandfather ami grandmother, 
and stepfather and stepmother ; and the word “ child " shall include son and daughter, 
and grandson and granddaughter, and stepson and stepdaughter.

By 27 Si 28 Viet. e. VS, s. 1, amending the above Act, it is enacted that “ if there shall 
be no executor or administrator of the i>cr*ou deceased, or that, there being such 
executor or administrator, no such action as in the said Act mentioned shall within six 
calendar months after the death of such deceased person as therein mentioned have 
been brought by and in the name of his or her executor or administrator, then and in 
every such ease such action may be brought by and in the name or names of all or any 
of the persons (if more than one) for whose benefit such action would have been, if it 
had been brought by and in the name of such executor or administrator ; and every 
action so to be brought shall be for the benefit of the same person or |»ersous, anil shall 
!>e subject to the same regulations and procedure, as nearly as may be, as if it were 
brought by ami in the name of such executor or administrator."

I lie action may, under this section, be brought, if there is no executor, and no 
administrator has been appointed, before six mouths from the death ; it is not necessary 
to wait for the expiration of that |icriod {Nolleran v. Jlaynell, L. U. I Ir. p. 741).

The particulars required by the V & lu Viet. c. V3, s. 4, above cited, may be contained 
iu u separate document to be delivered with the statement of claim (sec It. 8.1’., 1883, 
App. U., Sect. VI., No. 4); but iu any ease, ami especially where they are short, they 
may be inserted iu the statement of claim. (See Ord. XIX., r. ti ; " fartirnlars," ante, 
p.37).

The claim need not negative the existence of ielutions entitled to compensation other 
than those mimed therein. (See Manu* v. Ward, V V. B. 3V2.)

c c 2



38b STATEMENTS OF CLAIM IN ACTIONS FOR WRONGS.

children of C. U. [<r.« the raie may fir], who have suffered damage from the 
defendant’s negligence, in carrying the said C. D. hy omnihue, whereby the
said C. D. was killed in Cornhill on the —--------- , 19—.

Particulars of the negligence are as follows :—[Stntr them.]

The position of the executor or administrator suing is that of trustee for the particular 
persons designated by the Act. (Sec Brad thaw v. L. 4' 1'. By. Co., infra.)

Where the action is in the names of the persons beneficially entitled (see 27 A 28 
Viet. c. 95, s. 1, supra), if any of such persons are under a disability they should sue as 
persons under such disability do in other eases ; for example, if infants, they should 
sue by a next friend (Old. XVI., r. Hi).

The defendant is liable under these statutes only where he would have been liable 
for the same cause at the suit of the deceased had lie survived. (See 9 X 10 Viet. c. Vit. 
a. l. tupra ; Smier v. ir#nf, I B. * B SSS : St !.. J Q. It. 189 : and we Read v. c. f, 
By. Co., L. It. 3 Q. It. ; fled ley V. Pinkney, <fv. Co., [18V4] A. V. 222 ; «a L. J. Q. It. 
41V). Hn if the claim uf the deceased, had lie lived, would have been barred by the 
Publi ; Authorities Protection Act, 18VH, no action in respect thereof can be maintained 
by hi representative (William* v. Mersey 1fork*, [1905] 1 K. It. 804).

Where a person is injured by the negligence of another, and afterwards dies in con
sequence uf such injury, the death does not create a new cause of action, the negligence 
alone is the cause of action {Bond v. B. E. By. Cb., sttpra ; and see post, p. 851).

Where a person is killed by negligence amounting to a breach of contract, the 
executor or administrator of the deceased may maintain an action for the loss which 
♦ hereby resulted to the personal estate of the deceased in respect of medical expenses. 
Ac., incurred by him in consequence of the negligence of the defendant (Bradshaw v. 
!.. .(• J'. By. Co., L. 11. lo C. 1*. 18V ; 44 L. .1. C. P. 148 ; fsggott v. O'. X. By. (b., I 
g. ». ». 699 ; 4ft L.J. g. ». ftft7 ; Pulling v. O'. E. By. (b., V Q. ». ». 110 ; cited antr, 
p. 385) ; and it is no defence to such action that damages have been recovered in a 
previous action under the Fatal Accidents Act, 18If., bv the personal representative of 
the deceased, nor do the findings in such previous action create any estoppel (Leggott 
v. B. .V. By. Co., supra).

The measure of damages under the Fatal Accidents Act is the jiecuniary lo*s 
occasioned to the relatives by the death ; and in estimating the damages the reasonable 
expectation of pecuniary advantage which the relatives had from the deceased, and 
the probable jiecuniary loss sustained by his death, are to be taken into account (Ballon 
v. South-Eautrrn By. Co.. 4 (’. ». N. S. 299 ; 27 L. J. C. P. 227 ; Franklin v. South- 
Eastern By. Co., 3 II. X N. 211 ; Pym v. (treat Xorfhrrn By. Co., 4 ». X S. 3% ; 31 
L. J. g. ». 24V ; 32 /A. 377). Mourning ex)»enaea cannot be recovered (7/a). The 
pecuniary lo>* is the only damage recoverable (Blake v. Midland By. Co., 18 Q. ». 93 : 
Brand Trunk By. Co. v. Jennings, 13 App. Cas. 80o). As to deductions in respect uf 
amounts received on insurances, see the last-cited case. In Brdwell v. Bolding. 18 
Times Hep. 43(1, and Clark v. London B. Omnibus Co., 92 L. T. 6V1, it apjicuis 
to have been held at nisi pria* that funeral excuses could be recovered. The con
trary was held in Ballon v. South-Eastern By. Co., supra, and Boulter v. Webster, 
11 L. T. ft»8.

The plaintiff is not entitled to a verdict with nominal damages on proof merely of 
the death by ucglig- nee, without further proof of damage (Bueku'orth v. Johnson, 4 
II. X N. «63; 2V L. I. Bl. 2ft).

The expectation of life of the deceased is an element to Ik* considered (Boa-ley v. 
L. 4* .V. II By. Co., !.. It. 8 Hi. 221 ; Phillip* v. L. .(• X It . By. (b., 4 Q. ». ». 4tXi ; 
5 lb. 78). Pecuniary loss arising from a contract with the deceased cannot be taken 
into consideration in assessing damages under the statute (Sykr* v. X. E. By. Co., 41 
L.J. C. P. 191).

The word ‘'child " in the Act means legitimate child only (Dickiuaon v. X. E. By. Co., 
2 11. X C. 735 ; 33 L.J. Ex. VI). It includes a child en rentre ta mère (The O'eorge and 
Bi chard, L. It. 3 Adm. 4titi).
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Particulars pursuant tu statute are delivered herewith [or, are us 
follows :—

Names "f the person [or. |sr»o|iN] uii whose behalf the art ion is 
brought.

A’., the « alow of the deceased.
II-., aged----- , his sun.
.1/., aged------, his daughter.
/).,nged----- , his daughter.

The nature of the claim in respect of " damages are sought.
The said C. D. was a ------ in the employ of------and was turning

— a week, ami was the sole support of his said wife and children 
and by his death they have lost all means of support and " [or, 
as Ihr cast mail /*].]

The plaintiff claims £f>0<).
(Srr A’. X I'., 188:!, A,ir. <'., *7. IV., No. 4.)

I'ailimlars ilrlirnnl hi/ mi Arsen/«r with a < 'Inim unilrr thr Filial 
liriilrnts .hi, 18Hi (o).

10—, II. No.----- .
Iu the High Court of Justice,

King’s Bench Division.
Between A. H...................................................... Plaintiff,

and
O. U...................................................... Defendant.

Particulars.
The following is a full particular of the jivrsons for whom and on whose 

Is'half this action is brought by the plaintiff as executor of C. D , deceased, 
via, lira, the wife, and William and Margaret and Dorothea, the children 
of the said C. D. [or, as Ihr msr may lir]. And the follow ing is a full par
ticular of the nature of the claim in lesjiect of which damages are sought 
to he recovered in this action, viz. [a/u/e Ihr iinltne of Ihr claim as in Ihr 
/mill sn/rra].

Delivered the----------- , 19—.
A’. F.,

To J. K., Solicitor. . . . . . . . . . . . . . . . . . . . IT.
Solicitor for the defendant.

The Art applies to loss of life arising from collisions at sea, but subject to the limita
tion of liability contained in the Merchant Shipping Act, 1884, s. 503, in cases within 
•hat section, tSvv f/l,iln>htt v. /turkrr, !.. R. 1 t'h. 223 ; 35 L. ,1. Ch. 259 ; Hrdlnj v. 
Pinkney, .t|*e. (l»,, .«/ira.)

As to actions by the legal |ier*nual representatives of a deceased workman under the 
Employers' Liability Act. issu, see “ M.itlrr and Scrnst," y«*f, pp. 135 rl try.

(u) See preceding note.

5
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Fence* anii Fencing (/i).

Claim for not rrptiirim/ a Croce bet teem to If nent debts,

1. The plaintiff 1ms suffered damage by the defendant not repairing 
and keeping in repair the fence between a field of the plaintiff known

(//) The general rule of law is that the owner of cattle is bound to take care that 
they do not trespass on the land of others. But the owner of land may lie bound by 
prescription, contract, or by special statute to maintain and repair a fence for the 
lienefit of the owner of the adjoining land, who may have a corresponding right to have 
the fence so maintained and repaired (1 Wins. Kaund., 1871 cd., 559; Churchill v. 
Era ns, 1 Taunt. 529 ; Dotation v. Payne, 2 II. Bl. 527 ; Doyle v. Tamlyn, (1 B. & C. 
1129 ; and see Picketts v. East and West India Docks ]ly, Co., 12 C. B. 160 ; Erskine v. 
Adcanr, L. 11. s Oh. 7B6 : 41 L, J, Oh. 185 : Lawrence ?,/mBm, L. R, 8 Q. !\ 274 : 42 
L.J.Q. B.147).

As lx'twccn owners of adjoining fields separated by a hedge and ditch there is a 
presumption, in the aliscncc of evidence rebutting such presumption, that the hedge 
and ditch arc both the property of the owner whose field is next the hedge ( Voiries 
v. Miller, 8 Taunt. 137 ; Hcnniker v. Howard, 90 L. T. 157).

As to fences lictwcen common land and ancient enclosure, see Darker v. Whittle y, 
34 L. J. i). B. 212. A person having the right to dig shafts for minerals is impliedly 
1 found to fence the shafts for the protection of the owner of the surface ((ironcott v. 
Williams, 4 11. fc 8. 149 ; 32 L. .1. </. It. 287 ; and sec Syhray v. White, 1 M. & W. 485 ; 
Hawhen v. Shearer, 56 L. J. Q. It. 284). The Metalliferous Mines Ilegnlation Act, 1872 
(35 4c 3«i Viet. c. 77), s. 13. imposes an obligation on the owner of an abandoned mine 
to fence the shaft. (Sec Knuckey v. llrdruth D. C., [1904] 1 K. It. 382; 73 L. J. 
K. It. 265.)

Where cattle tresjMiss on the plaintiff's land through a defect in the fence which the 
defendant is I found to repair, the plaintiff may maintain an action in the alxwe form 
in resjtcet of the damage done, or he may maintain an act ion of trespass against the 
owner of the cattle (see “ Trespass," post, p. 501. and Ellis v. Loftus Iron Co., L. It. in 
C. T. 10 ; Il L. ,1. V. P. 24). or he may distrain the cattle damage feasant (sec “ Dis
tress." post. p. 849 ; ''Fences." post. p. 851) ; and the defendant is liable for mischief 
done bv his cattle so straying, without proof that lie knew they were of a mischievous 
dis|tosition (/ye v. Riley, 18 (’. B. N. 8. 722 ; 34 L. J. (’. I\ 212 ; see “ Mischierous 
Animals," post, p. 439).

Where cattle escape from the plaintiff s land through a defect in the fence which the 
defendant is bound to repair, the plaintiff may maintain an action for not repairing 
the fence in respect of any damage thereby occasioned to his cattle, or even to cattle 
not his own, but kept by him on his land for another | teuton to whom lie was liable 
(/tooth v. Wilson, 1 B. k Aid. 59 : and sec Carruthcrs v. Hollis. 8 A. 4c K. 113 ; Singhlou 
v. Williamson, 7 11. & N. I In ; 31 L. J. Kx. 17 ; Dawson v. Midland Jty. Co., L. It. 8 
Ex. H ; 42 L. .1. Ex. 49).

Where the evidence showed a prescriptive obligation on the defendant to maintain 
a sufficient fence at all times, the act of (lod or ris major only excepted, the fact that 
the defendant had no knowledge or notice of the fence being out of repair did not 
relieve him from liability, and it was held that damage occasioned by the death of the 
plaintiff’s cows, which, having escaped through the defective fence, were poisoned lo
cating the leaves of a yew tree felled on the defendant’s land,was not too remote 
(Lawrence v. Jenhins, supra; and sec Ellis v. loftus Iron Co., supra; Powell v. 
Salisbury, 2 Y. <fc .1. 391).

A plaintiff whose cattle trespassed on the land adjoining the defendant's cannot 
maintain an action against him for damage occasioned to them by a defect in the fence, 
although the defendant is bound to repair it ns against the owner of the adjoining land 
(Ricketts v. East and West India Docks Jty. Co.. 12 C. B. 160). So, where the defen
dant was I found to repair the fence 1 jet ween his land and the highway, it was held that
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H the----- field and an adjacent field of the defendant known as the
----- nt-------------, in the parish of------, which fence the defendant wne
hound hy prescription [or, no the mot may hr] to repair and keep in rv|iair 
hi ns to prevent rattle lawfully I icing in the said respective fields from 
escaping from and ont of the one into the other of the said fields through 
defects of the said fence [or, at lln rate may hr, olaliny Uie extent of the 
obligation].

2. By reason of the said default divers cattle of the plaintiff, then law
fully being ill the plaintiff’s said field on the ----- —, 19—, escaped
therefrom into the defendant’s said field and were lost [or, injured, or, at 
llir rate may he], and divers cuttle of the defendant, then being in the 
defendant’s said field, escaped therefrom into the plaintiff's said field 
and trod down and consumed the grass therein.

Particulars :—

See for form» of declaration» under the old system for not repairing the 
fence» of a dose adjoining that of the plaintiff, whereby a horor of the plaintiff 
fell through and was Hlhd: lloolh v. Wilton, 1 B. & Aid. AO; for not 
repairing the fente» of the adjoining dote, whereby Ihe plaintiff» hortet 
eocaprd into the defnulant'o rlote, and wire there killed by Ihe falling of a hay- 
alack : Powell v. Salisbury, 2 Y. & J. 3H1 ; for no! fencing a thaft of the 
defendant’ll mine in Ihe plaintiff’» clone, whereby the plaintiff’* horor fell in 
and wat killed: Sybray v. While, 1 M. & W. 485 ; and tee Qrowott v. 
William», 32 L. J. Q. B. 237.

Claim against a Hail way Company for Xeglerl of the Statutory Obligation 
to fence (q).

1. The plaintiff was and is the owner and occupier of a field known as the 
-----  field at------in the - - of-------. The said field adjoins the defen
dants’ line of railway from - - - to------, which runs over land taken by the
defendants for the use of their railway.

the |ilnintilf. in outer to maintain this action, must show that hi» cattle were lawfully 
uniat; the highway (/lornstoH v. Payne, 2 It. 111. 627, cites I In Harrison v. Duke of 
Isa I mal. [I Sits J 1 l). It, at p. lôti ; anti see Fawcett v. lark amt Aorfh Midland lly. 
fa.. Ill (J. II. CIO).

Thu action must lie lnought against the (turnon Louinl to re|wlr who 1», in general, 
the occupier, tool not the owner ( fkrrlkaia v. I/anipto», 4 T. It. HIS).

iyt Ity the Itailwnys Clauses Consol illation Act, IS4.T (» A It Viet. c. 20), s. OS, an 
obligation is ini postil on railway companies to make ami maintain aulticient fences to 
prevent cattle of the owneia amt occupier» of land» adjoining the railway front straying 
on to the railway, tut this obligation docs not exictul to the cattle of other persons 
which stiay on to the adjoining land or to cattle which stray on to on adjoining 
highway, though it extends to cattle travelling along and lawfully using Ihe highway 
t Itirkrtls v. tàwt a nil II est Initia Darks Ity. fa., 12 0. It. 160 ; Dessaiit v. Is. U . Il y. 
fh., S C. It. N. S. litis ; Marfell v. South Wales lty. Mi., S C. It. N. S. 626 ; Daherts v. 
U. II . Hy. Mu, 4 C. It. X. S. 606 ; 27 !.. J. C. 1\ 266 ; Shamil v. /.. A V. II . Hy. Mi.,
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2. The defendants neglected to make and maintain sufficient posts, 
rails, hedges, ditches, mounds, or other fences for separating the said 
railway and land from the said field of the plaintiff and protecting the 
cattle of the plaintiff from straying from out of his said field by reason of 
the defendant railway and allowed the fence erected by them to be out of 
repair and insufficient.

a. By reason of the defendants’ said neglect two cows of the plaintiff on
the------------- , 10—, strayed from ont of the plaintiff’s said field on to the
defendants’ railway and were killed by a passing train.

Particulars :—
The said cows were of the vainc of £----- each and were killed and cut

to pieces.
The plaintiff claims £------ .

The like.
1. The plaintiffs before and at the times of the committing of the griev

ances by and of the default of the defendants hereinafter mentioned were and
still are possessed and occupiers of a farm and lands at ------ in the
county of------,

2. The defendants during those times were and still are owners and 
possessed of a railway which was and is subject to the Railways Clauses 
Consolidation Act, 184') (8 A 0 Viet. c. 20).

3. Part of the said farm and lands of the plaintiffs adjoins the said 
railway which runs through and separates the said part from the residue.

4. The defendants were and are liable and bound under and by virtue 
of the provisions of the said Act to make and at all times maintain for the 
accommodation of the plaintiffs or other owners and occupiers of the said 
part of lands adjoining the said railway sufficient (mats, rails, hedges, 
ditches, mounds or other fences for separating I lie land taken for the use of 
the railway from the plaintiff's’ adjoining lands not taken and protecting 
the cattle of the plaintiffs from straying thereout by reason of the railway.

5. In the month of----- , 19--, the defendants neglected their obligation
and duty in that behalf ami carelessly, negligently and improperly did not

4 El. f»HO ; Dnirton v. Midland Ilf/. Co., L. It. H Ex. 8 ; t2 L. .1. Ex. 49; Child v. 
//ram, L. Tt. 9 Ex. 170; 43 L. .1, Ex. 100 ; Wi annan v. ttookrr, 3 (’. V. D. 184 ; .38 
L. T. 292 ; Carry v. (3. 11. Ity. Co., 6 Q. B. D. 237 ; 7 /h. 322 ; RO L. J. C. P. 313 ; 
Ih. 380). The section docs not impose on the company any duty towards their 
passengers to keep up the fences ( It art on v. V. A'. tty. Co., L. It. 3 Q. B. f>49 ; 37 L. .1. 
Q. B. 268).

By s. 47 of the same statute an obligation is imposed on railway companies to make 
and maintain gates at level crossings on such highways ns arc public carriage ways, 
and to provide jkorsons to open and shut them (sec port, p. 394) ; and by s. (11 they are 
required to provide gates or stiles on other highways (/Cilia v. A. .(• .S'. 11’. tty. (\i., 
2 H. & N. 424 ; 20 L. J. Ex. 349 ; Williama v. (/. 11’. tty. Co., L. It. 9 Ex. 157 ; 43 
!.. .1, Ex. 106 ; Char man v. S. K. tty. Co., 21 Q. B. D. 624 ; 67 !.. J. Q. B. 697 ; and sec 
Z'anrrt v. York ,(• Xorth Midland tty. Co., 10 Q. B. 010).
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maintain sufficient posts, rails, hedges, ditches, mounds or other fences for 
separating the same land taken for the use of the railway from the 
plaintiffs' lands not taken and protecting the cattle of the plaintiffs 
from straying thereout as required hy the said statute, and by reason thereof 
a Hock or putt of a flock of sheep of the plaintiffs’ consisting of 50o ewes 
in lamb strayed from and out of the said land of the plaintiffs’ adjoining 
the said railway into and upon the said railway, and while the said 
sheep were on the said railway a locomotive engine and train of tracks 
and carriages using the said railway were forced and ran into and upon and 
amongst the said sheep whereby a large number of the said sheep were 
killed and many of them were damaged and injured and some of them 
afterwards died of the said injuries and divers of them cast their lambs also 
hy reason of the premises; the plaintiffs have also been hindered and 
prevented from breeding rearing and keeping up and maintaining so good 
and valuable a flock and stock of sheep as they might and otherwise would 
have done and have lost and liven deprived of gains and profits which they 
otherwise might and would have derived from the said sheep had they not 
been so killed and damaged and injured, and the plaintiffs were otherwise 
injured.

Full particulars of the damages are delivered herewith.
The plaintiffs claim XÔOO.

For forms of dn titration against a railway rom/tang for not maintaining 
mffirient gain or stiles on a tsrel framing, tinder Hit Hait ways Clauttt 
t'onsohilntinn Art, 1845 (8 * 9 Viet. c. 20), as. 46, 61, tee Ellis v. 
L. ,(• S. IF. Hy. Co., 8 H. & N. 424 ; 26 L. J. Kx. 349 ; Camelt v. 
York and North Midland Hy. Co., Ill (). It. 610(c).

Against a Hnihrny Company for Neyliyenre of Ihtir Serrants al a Level 
Crossmi/ or a PutiNr Carriage Hoad ran sin g Injuries In the Plaintif 
and his Carriage (r).

1. The plaintiff has suffered damage from personal injuries to himself and 
damage to his horse and carriage caused hy the negligence of the defendants'

(r) It is I lie duty ..f the railway company to take reasonable care not to iujuie 
persons crossing I heir lines whether at occupation or ReU crossings, or at placet at 
which |s'r«ons are ordinarily «offered lo amt do cross the lines (Duhtis It), t'o. v. 
Stutter), 3 App. fas. 1185, 11 S3, 1187 | llViilr ». Harry Hy. fa., 15 Times llep. 471). 
The preeaat one to be taken depend u|kiii the circumstance* of each ease. That where 
it is the usual and reasonable precaution to w histle on nearing the crossing, or to travel 
«lowly, or to keep a good look out from the engine, nr the like, the alitenee of such 
precaution affords, in general, evidence of negligence. (Sec t'tif ». Miillaml tty. fit 
I . II. 5 (7. It. 258, 2RI, 2*14 ; Iluhliu Hy. t'o. ». Slattery, mi/>ra ; White ». Harry Hy. 
fit, pea ; Oray ». .V. K. Hy. fit, 48 L. T. 901 ; Smith ». S. K. Hy. fit, (18!»;] 1 Q. It. 
178, 183 ; (15 I...1,17. It. 2111.) Similarly conduct on the part of the company's servants
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servnnts on the-------------, 1 9—, at llic level crossing near------station
where the public carriage road from ------ to ------ crosses the defendants’
line of railway.

2. The negligence consisted of the defendants’ servants leaving the gates 
at the said level crossing open, and thereby inviting the plaintiff to cross the 
line at a time when a train was approaching. In consequence the plaintiff 
who was proceeding to cross the line with his carriage and horse was run 
into by the said train and sustained severe personal injuries and his carriage 
and horse were damaged.

Particulars of personal injuries :—
Particulars of damage to carriage and horse :—
Particulars of loss and expense :—

For Injuries to a Workman caused by the Keytect of the Defendant 
his Em/doyer io fence dangerous Machinery required by Statute to be 
fenced (*).

1. The plaintiff has suffered damage by personal injuries sustained by
him in consequence of the negligence of the defendant in not fencing a 
[steam winch with revolving cog-wheels worked by steam power] at the 
defendant’s factory called------works at------- .

2. The said steam winch was a dangerous part of the machinery at the
said factory and ought pursuant to the Factory and Workshop Act, 1901, 
s. 10, to have been securely fenced by the defendant, but it was not fenced 
at all, and was left in an unfenced and dangerous state, and in consequence 
of the defendant’s breach of his statutory duty the plaintiff who on the-----

amounting to an invitation to use the crossing, or which is sucli as to lead a person to 
cross in the belief induced thereby that the line is clear for crossing, at a time when it 
is in fact dangerous to cross, affords, in general, evidence of negligence [Wattless v. 
.V. E. 1ly. Co., L. R. 7 H. L. 12 ; 43 L. J. Q. B. 18Ô ; Smith v. S. E. By. (b., supra').

The opening or leaving open of the gates at a level crossing (sec 8 & 9 Viet. c. 20, 
s. 47, ante, p. 392) by the servants of the company is an invitation to cross, and if at 
the time it is in fact unsafe to cross, such conduct is, in general, negligence [Stapley v. 
Jj. It. ,<?’ S. C. By. Co., L. R. 1 Ex. 21 ; Waul ess v. X. E. lltj. Co., supra). The open 
gates may be an invitation to foot passengers, although the statutory requirement of 
gates was for the protection of carriages, carts, horses and cattle [Stapley v. L. B. «$* 
S. C. By. Co., supra).

Railway companies arc bound to use reasonable care to have the level crossings used 
by passengers in going from one platform to another at their stations, or in entering 
or leaving their stations, such and so managed, that their passengers may use them 
with reasonable safety, and are liable for the negligence of their servants in the 
management thereof, or of their trains in passing over them (Croivthrr v. L. «Ç* Y. By. Co., 
(1 Times Rep. 18; Coburn v. Q. X. By. Co.. 8 Jl>. 31 : Dallas v. Q. W. By. Co.. 9 /!• 
311 : anil see John v. Baron, 1,. B. 6 0. 1'. 137, 139 ; 39 !.. .1. ('. I'. 865),

(x) The Factory and Workshop Act, 1901 (1 Edw. 1, c. 22), s. 10, requires certain 
machinery in factories to be fenced, and an action is in general maintainable for 
personal injuries caused by the failure to provide or maintain such fencing (droves v. 
Wimbornc, [1898] 2 Q. B. 402 ; 07 L. J. Q. B. 862).
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,19 , was employed by the defendant at the said factory as a------
at the said steam winch, was caught by the revolving cog-wheel and his 
right arm was torn off and he sustained severe personal injuries.

Particulars of injuries -.—[State them.']
Particulars of loss and expense :—[State name.]

Ferry (/).

Claim for disturbing the Plaintiff's Ferry.

1. The plaintiff was possessed of an ancient ferry for the carriage of [foot
passengers and their goods] across the river------, from ------ to ------,
taking for the carnage of [such passengers and goods] certain reasonable 
freights and ferryages.

2. The defendant wrongfully disturbed the plaintiff in the enjoyment of 
his said ferry, whereby the plaintiff lost the profits of the said ferry.

Particulars :—
[Give particulars of the disturbances, stating the dates and nature thereof, 

and of the damage or loss.]

See a form of claim, Cowes V. D. Council v. Southampton, Ac. Steam 
Packet Co., 21 Times Rep. 600.

(f) The owner or lessee of an ancient ferry or franchise by which he has the exclu
sive right of carrying passengers across a river is in general bound to maintain and 
keep up such ferry, and may maintain an act ion for disturbance against persons carrying 
passengers for hire across such river along or in proximity to his ferry (Xcwton v. ('shift, 
12 C. B. N. S. 32; 31 L. J. C. P. 2ffi; 1 tophi,,* v. G. X. //;/. Co., 2 Q. B. D. 224 ; 46 
L, ,1. Q. R. 263). To support such action it is sufficient to prove that the plaintiff is in 
possession of the ferry, and that the ferry has existed for a long period of time. (Sec 
Peter v. Kendal, 6 B. k C. 703.)

In cases of substantial and continued disturbance of a ferry where there is the exclu
sive right of carrying by it, an injunction is a proper remedy. (See '-Injonction," 
poxt, p. 413, and Aft.-fie*, v Richards, 2 Anst. at p. 608 ; Ilozzey v. Field, 2 I'.M.i It. 
132; Istton v. Gooden, L. it. 1 F,q. 123 ; 33 L. J. Ch. 427.) But n corporation em|iowcred 
by statute to establish and work a steam ferry,but on which no obligation was imposed 
to maintain it, was held not entitled to bring an action to restrain a person from 
establishing and working a rival ferry (Londonderry Commissioner* v. M'Kecrcr, 27 
L. H. lr. 462).

It is doubtful whether the exclusive right of the owner of a ferry extends beyond 
the carriage of passengers by boat, ami whether the building of a bridge even in the 
line of a ferry would be actionable as a disturbance (.tlophin* v. G. X. lhj. Co., sopco). 
And it would appear that the owner of a ferry cannot maintain an action for loss of 
traffic caused by a new highway by bridge or ferry built or established near to the old 
ferry in order to provide for a new kinil of traffic different from that which was accom
modated by the old ferry (73. ; Xcwton v. Cuhitt, so pro ; Cowes V. It. Council v. 
Southampton, Sr. Steam Porhrt Co., [11105] 2 K. It. 287 : 74 L.J. K. B. 665). For other 
instances of actions for disturbance of ferry, sec Pirn v. Corell, 6 M. & W. 231 : 
Itlaeheter v. Gillett, 9 C. R. 26.
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Fishery (m).

Claim for Trespass to the Plaintiff's Fishery.

The plaintiff lias suffered damage from the defendant on the-------------,
19—, breaking and entering the several fishery of the plaintiff in the river
------at------ -, and fishing in the said fishery for fish and disturbing the
fish therein and catching and carrying away and converting to his own use 
large quantities of the plaintiff's fish therein.

Particulars :—

For other forms see Blount v. LayarJ, [1891] 2 Ch. 681, n. ; and Foster 
v. Wright, 4 C. P. D. 438.

(w) A “ several fishery ” is a right to tish in certain water to the exclusion of all 
other persons. (See Co. Litt. 122a; Leake on Uses and Profits of Land, p. 175 ; 
Uolford v. Bailey, 13 Q. B. 426 ; Fatter v. Wright, 4 C. P. I). 438.) The owner of a 
several fishery, whether owner of the soil or not, may maintain an action for trespass 
where the defendant has broken and entered his several fishery (/fulford v. Bailey, 8 
Q. B. 1000 ; 13 Ih. 426 ; 18 L. J. Q. B. 107 ; see also Smith v. Andrews, [1891] 2 Ch. 
678). Long-continued enjoyment as of right of exclusive fishing in tidal navigable 
waters as well as in other waters affords evidence of a right to a several fishery. (Sec 
Goodman v. Salt nth, 7 App. Cas. 633 ; 52 L. J. Q. B. 193 ; Xeill v. Devonshire, 8 App. 
Cas. 135,180 ; Smith v. Andrews, supra ; Tig he v. Snnott, [1897] 1 Ir. R. 140 ; Hanlmry 
v. Jenkins. [1901] 2 Ch. 401 ; 70 L. J. Ch. 730.)

The soil of arms of the sea ami of navigable rivers, so far as the tide flows and reflows, 
is primdfaeie in the Crown,and the right of fishing therein is primd facie in the public 
(.1falcolmson v. O'Dca, 10 H. L. C. 618; Smith v. Andrews, [1891] 2 Ch. 678 ; see 
Beaufort v. Aird. 2o Times Rep. 602). The public cannot, by prescription or otherwise, 
obtain a legal right to fish in a non-tidal river (Smith v. Andrews, supra ; and sec 
" Fishery,” post, p. 852). Primd facie the Crown is entitled to the foreshore between 
high and low water-mark ; but pioof of the ownership of a several fishery over the 
foreshore raises a pre-uinption against the Crown that the ownership of the foreshore 
is in the owner of such fishery {Att.-Gcn. v. Emerson, [1891] A. C. 649).

Common of fishery or free fishery is a right to fish in the water of another, but so 
that the owner of the soil is not excluded (Co. Litt. 122 a : Leake on Uses and Profits 
of Land, p. 176). Where the plaintiff had an exclusive right of fishery over a river 
under a Crown grant, the fact that the river, by a gradual change of its course, hail 
encroached on part of the defendant's land, and that the defendant had fished only over 
the land which was so submerged, was held to be no defence (Foster v. Wright, 4 C. P. IX 
438). But it is otherwise where the change in the course of the river is not gradual,or 
where the grant is so expressed as to restrict the right to the original channel (/A. ; 
and see Mayor of Carlisle r. Graham, L. B. 4 Ex. 363 : 38 L. J. Ex. 226). The Crown 
has no de jure right to the soil or fisheries of an inland non-tidal lake, and, therefore, 
a Crown grant of a several fishery therein is not of itself sufficient to establish the title 
thereto ( Bristow v. f hr mi can, 3 App. Cas. 641). As to the effect of a re-grant of a 
fishery which had l>e< n resumed by the Cr<-wn. see Xwthumhcrland v. Houghton, L. II. 
5 Ex. 127 ; 39 L. J. Ex. 66 ; and Fister v. Wright, supra.

For instances of actions for trespass to fisheries besides the cases above cited, see 
Smith v. Kemp, 2 Salk. 637 ; Mannoll v. Fisher, 5 C. B. N. S. 856 ; Marshall v. Viles- 
water Xarigation Co., 3 B. A S. 732 ; 32 L. J. Q. B. 139 ; Ford v. Lacey, 7 H. k N. 161 ; 
33 L. J. Ex. 351.
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See forms of declarations under the old system for injuring oyster beds, 
Colchester (Mayor, dc.) v. Brook, 7 Q. B. 831). Cf Foster v. Warhlinglon 
U, C., C9 J. P. 42 ; 8 L. G. R. 605 ; for throwing down a weir, Williams v. 
Wilcox, 8 A. & E. 314.

Fraud (/).

Claim for Damages fir Fraudulent Misrejnesentation on the Sale of the 
Goodwill and Lease of a Publie-House.

1. The plaintiff has suffered damage from the defendant inducing the 
plaintiff to buy the goodwill and lease of the “ George” public-house, Stepney,

(w) An action to recover damages arising from fraud will lie where the defendant 
has stated or represented as a matter of fact what is untrue, knowing it to be untrue, 
with intent to induce the plaintiff to act upon it, and has thereby induced the plaintiff 
to act upon it, to his loss {Pauley v. Freeman, 3 T. It. 61 : 2 Smith’s L. C., 11th cd., 
p. 60 ; Smith v. Chadwick, 9 App. Cas. 187, 200 ; 53 L. J. Ch. 879 ; Derry v. Peek, 11 
App. Cas. 337, 374, 370 ; 58 L. J. Ch. 804). To maintain this action there must be 
proof of fraud and of damage. A misrepresentation due to honest blundering, or even 
negligent carelessness without dishonesty, will not suffice though damage is proved 
( Derry v. Peek, supra ; Any us v. Clifford, [1891] 2 Ch. 449, 480 ; 60 L. J. Ch. 443 : 
U Lierre v. Could, [1893] 1 Q. B. 491 ; 02 L. J. Q. B. 353). Such action will not lie 
upon a statement made by the defendant without an intention to induce the plaintiff 
to act upon it (Parley v. Wolford, 9 Q. B. 197 ; Way v. Hearn, 13 C. B. N. S. 292 ; 32 
L. J. C. 1*. 34 ; Peek v. Gurney, L. R. 6 H. L. 377 ; 43 L. J. Ch. 19 ; and see Freeman 
v. Cooke, 2 Ex. 654).

The action lies where the defendant, in order to induce the plaintiff to act upon his 
representation, fraudulently or recklessly (/.<*., without caring whether his representa
tion is true or false) represents as true a matter of which he knows nothing, and which 
is, in reality, untrue, if the plaintiff is thereby induced to act upon such representation 
to his loss (Frans v. Edmunds, 13 C. B. 777 ; 22 L. J. C. P.211 ; Derry v.Peek, supra ; 
Le Lierre v. Gould, supra).

It is not enough to prove that the representation was made without any reasonable 
ground for believing it to be true, and that it was in fact false, but it must be proved 
to have been made dishonestly (lb. ; Glasier v. Rolls, 42 Ch. D. 431 ; 58 L. J. Ch. 820 ; 
and see Low v. Boueerie, [1891] 3 Ch. 82 ; 60 L. J. Ch. 594).

The active concealment of a material fact may operate as a misrepresentation 
(Sehneider v. Heath, 3 Camp. 506 ; Baylehole v. Walters, lb. 154 ; Udell v. Atherton, 
7 H. & N. 172 ; 30 L. J. Ex. 337 ; Peek v. Gurney, supra). Thus, where a vessel, sold 
“ with all faults,” was, previously to the sale, placed by the vendor so as to prevent 
examination of her bottom, which he knew to be unsound, it was held that this was a 
fraud entitling the buyer to avoid the contract (Sehneider v. Heath, supra).

Mere nun-disclosure of facts, where there is no duty to disclose them, will not give a 
cause of action (Fletcher v. Krell, 42 L. J. Q. B. 55 ; Smith v. Uuyhes, infra ; Peri hey 
v. Brown, B. B. \ B. 796 . 99 L. J. Q. B. 106 ; Ward ?. HoHs, SQ. B. I». 160 : I App. 
Cas. 13 ; 47 L. J. Q. B. 90 ; 48 L. J. Q. B. 281). As to fraudulent concealment, sec 
further Smith v. Uuylies, L. R. 6 Q. B. 597 ; 40 L. J. Q. B. 221 ; Peek v. Gurney, L. R. 
6 H. L. 377 ; 43 L. j. Ch. 19 ; Arkwright v. Xewbold, 17 Ch. D.S18 ; 50 L. J. Ch. 272 ; 
and cases cited infra.

Where there is an express warranty given on a sale, or where the contract of sale 
implies a warranty, the statement of claim may be framed either upon the contract or 
upon the wrong. (See “ Warranty,” ante, p. 314.) Where no warranty exists in the
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by fraudulently representing to the plaintiff that the takings of the said 
public-house were £40 a week, whereas in fact th y were much less, to the 
defendant’s knowledge.

contract, but the contract was induced by false representations, known by the seller 
to be false, the action is grounded on the fraud, and should be so framed (0 nit rod v. 
IInth, 14 M. A: W. 651 ; Mot,or v. Ecerth, 4 Camp. 22). A claim upon a warranty may 
be joined with an alternative claim upon the ground of fraud. Where it is intended to 
rely upon alternative cases the facts ought to be distinctly stated, so as to show on 
what facts each alternative of the relief sought is founded ; the facts ought not to be 
mixed up, leaving the defendant to pick out the facts applicable to each case (Vary v. 
Garrett, infra, /ter Thesiger, L.J.).

Where fraud is intended to be charged, there should be a clear ami distinct allegation 
of fraud upon the pleadings, and though it is not necessary that the word fraud should 
be used, the facts must be so stated as to show distinctly that fraud is charged {Vary v. 
Garrett, 7 Ch. D. 473. 489 ; 47 L. J. Ch. 218 ; Wallingford v. Mutual, d'v. Society,5 App. 
Cas. 61)7, 701, 700 ; 60 L. J. Q. 11. 40 : Law ranee v. Murrey*, 16 App. Cas. 210, 221 ; 60 
L. J. Ch. 681).

It has been held that where the title to relief is rested in the pleadings entirely upon 
a charge of fraud, it is not open to the plaintiff, if he fails in establishing the charge 
of fraud, to pick out facts which might, if not put forward as material facts in support 
of the charge of fraud, have entitled him to relief apart from fraud (llickson v. Loin hard, 
L. K. 1 II. L. 324 ; London Chartered Hank of Australia v. Lem prie re, L. 11. 4 1\ C. 
572 ; Soad v. Marrow, 40 L. T. 100 ; see Connecticut, Co. v. Karanayh, [1802J 
A. C. 473, 470). The rule under the former system of pleading at common law was, 
that if a declaration disclosed a state of facts upon which an action might be main
tained without fraud, the plaintiff might recover upon the facts disclosed, though fraud 
was alleged and disproved (Swinfen v. Lord Chelmsford, 5 H. A: N. 800, 021 ; Thom v. 
J'Hyland, 8 Ex. 725, per I'arke, B. ; see Conncetient, ,ÿc. Co. v. Karanayh, supra). 
Where charges of fraud are made which are not sustained, the judge has power to 
make the party making such charges pay the costs occasioned thereby (Ord. LXV., 
r. 1 ; Jud. Act, 1800, s. 5 ; see Parker v. McKenna, L. 11. 10 Ch. 06 ; 44 L. J. Ch. 425 ; 
London Chartered Jtank of Australia v. Lempriere, supra).

A principal is, in general, responsible civilly for the fraud of his authorised agent 
acting within the scope of his authority {Harwich v. Enylish Joint Stork ltanh, L. It. 2 
Ex. 250 ; 36 L. J. Ex. 174 ; Mucha y v. Com. Hank of Mew It runs wick, L. R. 5 1*. C. 
304 ; 43 L. J. 1*. C. 31 ; Swire v. Francis, 3 App. Cas. 106 ; 47 L. J. 1*. C. 18 ; Moulds- 
worth v. City of Ulasyow Bank, 5 App. Cas. 317, 326, 330). But a principal is not 
liable in an action for deceit for unauthorised and fraudulent acts committed by his 
agent, not for the benefit of his principal, but for his own private advantage (Marwick 
v. Enylish Joint Stock Bank, supra ; British Bankiny Co. v. Cham wood By. Co., 18 
Q. B. 1). 711 ; 56 L. J. Q. B. 440). The agent actually committing the fraud is also 
personally responsible ( Weir v. Bell, 3 Ex. D. 238, 218 ; 48 L. J. Ex. 764 ; Eaylesjield 
v. Marquis of Londonderry, 4 Ch. D. 603, 708).

The damages recoverable in an action for deceit are such as are the direct and 
natural consequence to the plaintiff of acting upon the faith of the fraudulent 
representations made to him by the defendant (Mullett v. Mason, L. R. 1 C. 1'. 550 ; 
35 L. J. C. l\ 200 ; Waddell v. Blockey, 4 Q. B. D. 678 ; 48 L. J. Q. B. 517 ; Cacher 
v. Keswick, 85 L. T. 14 ; McConnell v. Wright, [1003] 1 Ch. 546 ; 72 L. J. Ch. 317 ; 
Broome v. Speak, [1903] 1 Ch. 586).

A misrepresentation of matter of law, that is as to the legal consequences of true 
facts, does not, at any rate in the absence of actual fraud, give a right to relief 
(Beattie v. Lord Ehury, L. R. 7 Ch. Ap. 777, 800 ; 41 L. J. Ch. 804 ; Eaylesficld v. 
Marquis of Londonderry, supra; and see Jlirschfeld v. L. B. ,$• S. C. By. (\i., 2 
Q. B. 1). 1 ; 46 L. J. <). B. 04 ; and West London Bank v. Kit son, 13 Q. B. D. 362 ; 53 
L. J. Q. B. 345).
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2. The saiil representation wus made verbally [or, us the rase may be] on
the------------ , 19—, by the defendant [or by G. H., the defendant's agentj.
The contract of purchase is in writing and is dated the-------------, 19—.

Particulars of special damage :—
The plaintiff claims £----- .

(Sec ]{. & 1883, App. C., Seel. I-/., No. 14.)

Claim for Misrepresentation on the Sate of a Pubtir-House Business, with 
alternative Claims for Fraud and Preach of Warranty.

1. llv a contract in writing dated the ------ ------, 19—, the plaintiff
agreed to purchase from the defendant and the defendant agreed to sell to
the plaintiff the lease and goodwill of a public-house called The----- , in
------Hoad,-------, for £------.

2. The said contract was completed on the------------, 19—,and the plaintiff'
paid to the defendant £----- [and executed a memorandum of charge in favour
of the defendant to secure the remaining £----- and interest thereon],

3. lu order to induce the plaintiff' to make and complete the said contract 
and pay the said money [and to execute the said memorandum of charge] 
the defendant represented to the plaintiff [and in consideration of his 
doing so warranted]

(a) that the payments made at the said public-house for beer and ale, wines,
spirits, and sundries, amounted to £------a month, as follows, viz :—

lleer and ale............................................................ £
Wines and spirits....................................................£
Sundries.....................................................................£

£
(b) that the said figures represented payments actually made by the

defendant for goods actually delivered at the said public-house ,
(c) that the said payments were made in respect of goods delivered at the

said public-house and sold and consumed thereat in the ordinary 
and legitimate course of business there.

(d) that the said payments represented a genuine trade and honestly
showed the amount of bonà fide and legitimate trade done at the 
said public-house.

4. The said representations [and warranty] wero made hy and arc to be 
inferred from

(a) Two memoranda, one dated-------------, 19—, and the other undated
handed by the defendant’s agents,------, to the plaintiff’s agent in
the early part of------, 19—.

(b) Verbal statements made by the defendant [or the defendant’s agent
G. II.]----- , to the plaintiff'on the------------- , 19—.
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5. The plaiutiff was induced to and did make and complete the said con
tract and pay the said money [and execute the said memorandum of charge] 
by and on the faith of the said representations [and warranty].

6. The plaintiff has since discovered and the fact is that the said repre
sentations were all untrue [and the said warranty broken] in this that—

(a) The said payments did not amount to the said sums or anything like 
so much.

(h) The said payments were not actually made nor were they made for 
goods actually delivered at the said public-house.

(c) The said payments were not made in respect of goods delivered at
or sold or consumed at the said public-house in the ordinary and 
legitimate course of business there but were fictitious or represented 
payments for goods delivered or consumed elsewhere than at the 
said public-house or disposed of otherwise than in the ordinary and 
legitimate course of business there.

(d) The said payments did not represent a genuine trade or honestly
show the amount of bonà fide and legitimate trade done at the said 
public-house.

7. Further on in the alternative the plaintiff' says that the defendant 
made the said representations fraudulently and either well knowing that 
the same were false or recklessly and not caring whether tiicy were true or 
false.

8. So soon as he discovered that the said representations were untrue 
the plaintiff elected to rescind the said contract.

!). By reason of the matters aforesaid the said lease and goodwill were
worthless or worth far less than the said £------, and the said public-house
can only be worked at a loss and the said plaintiff" has lost the said £-----
and interest thereon and all the expenses and trouble lie was and will be 
put to in acquiring and going into and out of the said public-house.

Particulars.

Estimated expenses, £500, made up as follows :—[S/tt/c than.]
The said plaintiff'claims :—

(a) Rescission of the contract.
(b) [Cancellation of the said memorandum of charge.]
(e) Return of the said £----- and interest thereon.
(d) Damages.

For Fraud in Settiny nil unsound Horst by n false Représentation that 
it was sound.

The plaintiff' has suffered damage by the defendant on the------------ ,
10— inducing the plaintiff' to buy from the defendant a horse and pay him 
£------, the price thereof, by fraudulently representing to the plaintiff
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verbally on the said day that the said horse was sound, whereas in fact 
it was unsound, to the defendant’s knowledge.

Particulars of the unsoundness :—
Particulars of special damage :—

Ai/ninst a Director of a Company for inducing a Person to apply for and 
take Shares l>y Fraudulent Statements in a Prospectus (y).

1. On the :llst January, 19—, the defendant issued a prospectus to the 
public relating to the A. IS. Company, Limited.

2. On the 1st February, 19—, the plaintiff received a copy of this pro
spectus.

(g) If the officers or promoters of a company fraudulently publish false and deceitful 
statements of fact in order to induce persons to invest in the shares or securities of 
the company, and such persons on the faith of those statements do so invest and 
thereby sustain a loss, the officers or promoters so acting are, independently of ar y 
statute, responsible for damages in an action for deceit (Cullen v. Thompson, 4 Mncq. 
441 ; ('larite v. Dickson, (5 C. It. N. S. 453 ; 28 L. J. C. P. 225 ; Eaglesfield v. Marquis 
nf Londonderry, 4 Ch. D. 693 ; Fdgington v. Fit :nt an rice, 29 Ch. D. 459 ; 55 L. J. Ch. 
650 ; Angus v. Clifford, [1891] 2 Ch.449 ; «O L. J. Ch. 443).

In order to support such action, it is necessary to show the “ inducing” to do the act 
which caused the loss ; and accordingly, as the prim A facie object of a prospectus is to 
induce persons to take shares or debentures directly from the company, and as it is not, 
in general, addressed to persons buying them in the market from previous allottees, 
the persons so buying cannot, in general, sue the officers or promoters of the company 
for deceit in respect of misrepresentations contained therein (Peek v. Gurney, L. It. 
6 11. L. 378 ; 43 L. .1. Ch. 19 : and see Scott v. Dixon, 29 L. J. Ex. 62) ; but where the 
prospectus is intended to induce persons to buy in the market, persons so buying may 
maintain an action against those issuing it for that purpose (Andrews v. Mochford, 
[1896] 1 Q. 11. 372 ; 65 L. J. Q. 11. 302).

One officer or promoter is not, by reason of his position, the agent of the others so 
as to render them responsible for his frauds, to which they have neither expressly nor 
tacitly assented and to which they have not been party (Weir v. Harnett, 3 Ex. I). 
32 : Weir v. Jlell, 3 Ex. D. 238 ; 47 L. J. Ex. 704 ; Cargill v. Bower, 10 Ch. D. 502 ; 
47 L. .1. Ch. 649).

The Companies Act, 1900 (63 & 64 Viet. c. 62), s. 10, requires that every prospectus 
must contain statements specified in that section. This Act repeals s. 38 of the 
Companies Act, 1867 (see Nash v. Calthorpr, [1905] 2 Ch. 237), but s. 10 does not state, 
as s. 38 did, that any prospectus which fails to comply with its requirements shall be 
deemed to be fraudulent. It is submitted, however, that in the event of non-compliance 
with the section, an action would lie for the breach of the statutory duty.

A prospectus, like any other document or statement, must as against its author be 
read in the sense it was intended to convey (per Lord Macnaghten, Gluckstein v. 
Barnes, [1900] 1 Ch. at p. 250 ; 69 L. J. Ch. at p. 391 ; Furniss v. White, [1894] 1 
Q. 11. at p. 510).

Hy the Directors Liability Act, 1890 (53 & 54 Viet. c. 64), s. 3(1), an action lies for 
damage sustained by reason of any untrue statement in a prospectus or notice which 
invites persons to subscribe for shares in, or debentures, or debenture stock, of a com
pany, or in any report or memorandum appearing on the face thereof, or by reference 
incorporated therein or issued therewith, at the suit of any person subscribing for 
shares, debentures, or dciienturc stock, on the faith of such prospectus or notice,

ILL. D D
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II

3. The plaintiff on the------------ , 19—, subscribed for 100 shares in the
company on the faith of this prospectus.

4. The prospectus contained misrepresentations, of which the following 
are particulars :—

(a) The prospectus stated “•----- whereas in fact--------- .
(b) The prospectus stated “---- whereas in fact---------- .
(c) The prospectus stated “----- whereas in fact--------- .

5. The defendant knew of the real facts ns to the above particulars.

against every person who was a director of the company at the time of the issue of the 
prospectus or notice, or who authorised the issue thereof, or who having authorised 
such naming of him, is named in the prospectus or notice as a director, or as having 
agreed to become a director, and against every promoter party to the preparation of 
the prospectus or notice, or of the portion thereof containing the untrue statement, 
unless it is proved :—

“ (a) With respect to every such untrue statement not purporting to be made on 
the authority of an expert, or of a public official document or statement, 
that he had reasonable ground to believe, and did up to the time of the 
allotment of the shares, debentures, or debenture stock, as the case may be, 
believe, that the statement was true ; and

“ (b) With respect to every such untrue statement purporting to be a statement by 
or contained in what purports to be a cdpy of or extract from a report or 
valuation of an engineer, valuer, accountant, or other expert, that it fairly 
represented the statement made by such engineer, valuer, accountant, or 
other expert, or was a correct and fair copy of or extract from the report or 
valuation. Provided always, that notwithstanding that such untrue state
ment fairly represented the statement made by such engineer, valuer, 
accountant, or other expert, or was a correct and fair copy of an extract 
from the report or valuation, such director, person named, promoter, or 
other person, who authorised the issue of the prospectus or notice as afore
said, shall be liable to pay compensation as aforesaid if it be proved that he 
had no reasonable ground to believe that the person making the statement, 
report, or valuation was competent to make it ; and

“(c) With respect to every such untrue statement purporting to be a statement 
made by an official person or contained in what purports to be a copy of or 
extract from a public official document, that it was a correct and fair 
representation of such statement or copy of or extract from such document ; 

or unless it is proved that having consented to become a director of the company he 
withdrew his consent before the issue of the prospectus or notice, and that the pro
spectus or notice was issued without his authority or consent, or that the prospectus 
or notice was issued without his knowledge or consent, and that on becoming aware of 
its issue he forthwith gave reasonable public notice that it was so issued without his 
knowledge or consent, or that after the issue of such prospectus or notice and before 
allotment thereunder, he, on becoming aware of any untrue statement therein, with
drew his consent thereto, and caused reasonable public notice of such withdrawal, and 
of the reason therefor, to be given.”

In cases within this enactment it is sufficient for the plaintiff in an action there
under to state simply the facts which bring the case within the earlier part of the 
section, without alleging fraud or knowledge of the falsity of the statement on the 
part of the defendant, as the burden is cast unon the defendant of alleging and proving 
such of the grounds of defence mentioned in the section as he may rely upon. As 
to claims for indemnity and contribution by directors inter se, see ss. 4 and 6 of the 
above Act.

The period of limitation for actions under this Act appears to be six years {Thovuon 
v (Itnnmrri*, [1900] 1 Ch. 718 f.tt L. J. Ch. 337).
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6. The following facts, which were within the knowledge of the defen
dant, are material, and were not stated in the prospectus :—

fa)
(b)

7. The plaintiff has paid calls to the company to the extent of £1,01)0. 
The plaintiff claims :—

(1.) Repayment of £1,000 and interest.
(2.) Indemnity.

(See R. S. C., 1888, App. C., Seri. VI., No. 14.)

See a form : Uroomc v. Speak, [1008] 1 Cl), at p. 508.

Claim against Promo lent for Prate latent Misrepresentation imbuing the 
Plaintiff to Purchase Shares.

1. For some time prior to the------------- , 10—, the defendants had
carried on business as----- at-------, in the------of-------, as “------.”

2. In or before----- , 10—, the defendants conceived the idea of raising
money by starting a company to be called the “------Company Limited,”
to which they proposed to sell at an exorbitant price that part of the busi
ness hitherto carried on by them which consisted of the making of------
nails, themselves continuing to carry on on their own account the other
portion of the business previously carried on by them. The ------ nail
business so proposed to be transferred to the proposed company was com
paratively worthless and unprofitable, whereas the other portions of the 
said business were valuable and profitable.

8. The defendants accordingly promoted and started and registered a
company called the “----- Company Limited,” which is hereinafter referred
to as “ the said company."

4. The defendants, in order to induce the plaintiff to purchase shares in 
the said company, made the following representations and statements to 
him, viz. :—

| That [here set out the représentai ions],

5. The said representations were contained in a prospectus prepared and 
issued by the defendants for the purpose of inducing jiersons to apply for and 
to purchase shares in the said company and which was sent by post on the
— -----■, 10—, by the defendant C. D. on behalf of himself and the other
defendants to the plaintiff', and were made verbally on the-------------, 10—,
by the defendant ( '. 1). on behalf of himself and the other defendants and also 
verbally on the------------ , 10—, by one G. H. as agent for the defendants.

(i. The said representations were and each of them was false and untrue. 
In particular [here set out the respect in which Ute representation was untrue}.

7. The defendants at the time when they made or caused to be made 
the said representations knew them to be false and untrue.

v v 2
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8. Thu defenduuts made or caused io be made the said representations 
in order to induce the plaintiff to buy and become the bolder of the shares 
in the said company hereinafter mentioned.

It. liy means of the said representations and acting on the faith thereof 
and in the belief that the same were true the plaintiff was induced to
purchase and did on the-------------, 111—, purchase------shares in the said
company, for which he paid £----- .

10. The said shares so purchased by the plaintiff were and have ever 
since been worthless or worth much less than the price which the plaintiff 
was induced by the said representations to pay and did pay for the same,
and the plaintiff has lost the said £----- which he paid as aforesaid and the
interest thereon and use thereof, and was and is otherwise injured.

The plaintiff claims—
(1.) £------damages.

See a lib form : Gibb« v. Guild, 8 Q. 1$. D. 290.

Against a Director of a t'0111/111111/, for Compensation for Loss or Damage from 
Untrue Statements in a Pros/ier/us, vmler the Directors Liabilitu Art, 
1890 (z).

1. On the — ----- , 19—, a prospectus was issued inviting persons to
subscribe for shares in a company called ------, being a company within the
meaning of the Directors Liability Act, 1890.

2. The plaintiff on the-------------, 19—, subscribed for —shares in the
said company on the faith of the said prospectus.

3. [ The same as paragraph 4 of the form on p. 402].
4. At the time of the issue of the said prospectus, the defendant was a 

director of the said company.
f>. The plaintiff has by reason of the said untrue statements sustained 

loss and damage, of which the following arc particulars :—

Claim for Fraudulent Misrepresentation in a Prospectus, with Alternative 
Claim under the Directors Liability Act, 1890.

1. On or about the------------- , 19—, the defendant became a director of
the----- Company Limited, incorporated in------ , 19—, under the Com
panies Acts 18(12 to 1900 (hereinafter called the company), and in or about
----- , 19—, while the defendant was such a director, a prosjicctus was with
the authority of the defendant issued by the company with the intention of 
inducing the public to apply for [purchase otherwise acquire] shares in 
the said company. The said prospectus was sent to and received by the 
plaintiff with the authority of the defendant.

(z) Kee preceding note.
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2. On the faith of and in consequence of receiving the said prospectus
the plaintiff on the--------------, 10—, applied for and was subsequently
allotted [or, purchased]------shares of £1 each in the said company and
paid £------ fur the same.

u. The said prospectus contained misrepresentations and was false and 
fraudulent to the knowledge of the defendant in the following particulars. 
The saiil prospectus contained statements—

(a) That [here se! oui the false statements complained oj].
4. The said statements were false and fraudulent in the following respects, 

viz. :—
(a) [Here set out the respects in which the statements irere. false.]

5. In the alternative the defendant had not up to the time of the appli
cation for and allotment to [#/•, purchase by] the plaintiff of the said shares 
in the company reasonable ground to believe that the statements in the pro
spectus herein referred to were true or in the further alternative the state
ments aforesaid were made recklessly and without any belief in their truth.

C. The said prospectus did not specify the dates and names of the parties 
to certain contracts in accordance with section 10 (k) of the Companies Act, 
1000.

Particulars :—
(a) Contracts [here specify the contracts omitted].

7. The said shares in the company became absolutely valueless and the 
plaintiff has lost the whole of the amounts paid by him as aforesaid :—

The plaintiff claims—
(1.) £------damages for fraud.
(2.) In the alternative £------ for compensation under the Directors

Liability Act, 1890.

Claim under the Directors Liability Act in respect of Misrepresentation of 
an Issue of Debentures, with an alternative Claim for Fraudulent Mis
representation.

1. The above named defendants F. F. and O. H. were at the time of the 
issue of the prospectus hereinafter mentioned and are still directors of a
company called the------Company Limited, which was a company registered
under the Companies Acts 18f2 to 1890. Each of the other two defendants 
was a promoter of the said company within the meaning of the Directors 
Liability Act, 1890.

2. In or about------ , 19—, the defendants issued or authorised the issue
to the public and to each of the defendants of a prospectus dated the------
------ , 19—, inviting subscriptions for, and for the purpose of inducing the
public and the plaintiffs to apply for and take, 4J per cent, first mortgage 
debentures of £100 each in the said company to the amount of £50,000. 
The said prospectus with theirauthority named the defendants F. F. and O. It.
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ns directors of the said company. Each of the defendants was a party to 
the preparation and issue of the said prospectus.

3. The said prospectus contained (inter alia) the following representations 
and statements:—[Here set out the representations.']

4. The whole of the aforesaid representations and statements were 
material. They were all nntrue and contrary to the fact.

In particular—[here slate Inal each representation teas untrue, anil in 
what respects].

f>. The defendants wilfully and fraudulently concealed from the plaintiffs 
the following facts material to lie known and which made the statements 
contained in the said prospectus false and misleading, viz.:—[Here set out 
any concealments.]

fi. The following contracts material to he known were suppressed and con
cealed in the said prospectus, viz. :—[Here set out any contracts not disclosed].

7. The plaintiff, upon the faith of the said prospectus and believing the 
said statements and representations above mentioned to be true, and on 
the faith of the said prospectus fully disclosing all the material facts relative 
to the said company, was, as the defendants intended he should be, induced
to and did on the------------- , 1!)— subscribe for and take and pay for
debentures of the said company to the amount of £---- .

8. By reason of the matters aforesaid the said debentures were and arc 
worthless and unsecured, [A receiver and manager of the property of the 
said company has been appointed by the Court in an action brought by the 
first mortgage debenture holders] and on the realisation of its assets there 
will be little or nothing realised, and the plaintiff has lost the amount sub
scribed and paid by him and interest.

0. In the alternative the plaintiff says that the defendants E. F. and G. //. 
issued the said prospectus falsely and fraudulently, knowing the same to be 
untrue, or with reckless carelessness as to the truth or falsity thereof, and with 
intent that the same should be as in fact it was acted on by the plaintiff.

The plaintiff claims the amount subscribed and paid by him and interest 
thereon as compensation under the Directors Liability Act of 1890, or 
alternatively as damages.

For Fraudulently Eejiresentiny that a Third Person miyht he trusted 
with Goods on Credit (a).

The plaintiff has suffered damage from the defendant on the ——----- ,
19—, inducing the plaintiff to sell and deliver to G. H. certain goods [namely,

VO By the it tleo, 4. c. 14 (lainI Tcnterden's Act), «. II, "No action shall he brought 
whereby to charge any person upon or by reason of any representation or assurance 
■uncle or given concerning or relating to character, conduct, credit, ability, trade or 
dealings of any other person, to the intent or purpose that such other person may
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5 tons of hay] on credit, by fraudulently representing to the plaintiff that the 
said 0. H. then held a responsible situation, and was then in good circum
stances, and might safely be trusted with goods on credit, whereas in fact 
the said (J. //. did not then hold a responsible situation, and was not then 
in good circumstances, and could not then be safely trusted with goods on 
credit, as the defendant then well knew.

Particulars :—
The said representation was in writing and contained in a letter 

from the defendant to the plaintiff dated the------------- , 19—.
The said goods were sold and delivered on the------------- , 19—.
The plaintiff in consequence lost the price of the said goods, viz. : 

£----- .

Highways (6).

obtain credit, money, or goods upon (sic), unless such representation or assurance be 
made in writing, signed by the party to be charged therewith.”

In the case of a representation, partly written and partly verbal, if the part which 
is in writing was relied on by the plaintiff to a substantial and material extent, the 
statute is satisfied as to that part of the representation and the plaintiff can sue thereon 
(Tatton v it We, IS C. B. 371 ; 25 L. J. C. P. 240 ; and see Clarke v. Dickson, 6 C. B. 
N. S. 453 ; 28 L. .1. P. 225). The representation must be signed by the party ; a 
signature by his agent will not suffice (Swift v. Jewtbury, L. 11. 9 Q. B. 301 ; 43 L. J. 
Q. B. 56 : Honeyood v. Dull, 3ii L. T. 617). Consequently an incorporated banking 
company is not nude liable for such representations by a document signed by their 
manager (/first v. Went hiding Dunking Co., [1901] 2 K. B. 560 ; 70 L. .1. K. B. 828). 
So a partner of a firm signing such a representation in the name of the firm, with the 
authority of the firm, makes himself only, and not his partners, liable (.Vuton v. Williams, 
28 L. T. 232).

As to the effect of the statute on bills of exchange, see Clydesdale Dank, Limited v. 
Paton, [1896] A. C. 381 ; 65 L. J. F. C. 73.

(h) The highways in England are mainly regulated by the Highway Act, 1835 
(5 k 6 Will. 4, c. 60), the Highway Act, 1862 (25 k 26 Viet. c. 61), the Highway Act, 
1864 (27 k 28 Viet. c. 101), which Acts, together with certain other Acts relating to 
highways, may be cited collectively as “ The Highway Acts, 1835 to 1885 " (see the 
Short Titles Act, 1896 (59 k 60 Viet. c. 14) ), and by the provisions relating to highways 
contained in the Public Health Act, 1875 (38 k 39 Viet. c. 65), ss. 144—149, the 
Metropolis Management Acts, the Local Government Act, 1888 (51 k 52 Viet. c. 41), 
ss. 11, 41 (4), 85, and the Local Government Act, 1894 (56 k 57 Vict.c. 73), s. 25. The 
last-named Act establishes district councils, urban and rural, and (subject to a power 
of postponement given to County Councils) transfers to the rural district councils the 
powers, duties and liabilities of the former authorities and bodies in regard to high
ways, other than such main roads in the county as the County Council retain. (See 
the Local Government Act, 1894, ss. 21, 25,84 (4) ; Local Government Act, 1888, s. 11 ; 
Public Health Act, 1895, s. 144.)

By s. 11 of the Local Government Act, 1888, nil roads in a county which are main 
roads within the meaning of the Highways, kc. Act, 1878, are (except where the urban 
authority of the district claims to repair and maintain them) to be repaired and main
tained by the County Council, and are, together with the materials thereof and drains 
belonging thereto, to vest in the County Council.

Subject to the above provisions ns to main roads, by s. 149 of the Public Health Act. 
1875, all ‘‘streets” in any urban district which arc highways repairable by the
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Claim ayainst a Hiyhiray Authority for Misfeasance (e).

1. The defendants were and arc the----- , and the office of surveyor of
highways for the----- - district was and is vested in them.

2. The highway from ------ to ------ is within the defendants’ said

inhabitants at large, and the pavements, stones, and other materials thereof, and all 
buildings, implements, and other things provided for the purposes thereof, vest in and 
arc under the control of the urban authority ; and by s. 4 of that Act “ street ” includes 
‘‘any highway (not being a turnpike road), and any public bridge (not being a county 
bridge), and any road, lane, footway, square, court, alley, or passage, whether a 
thoroughfare or not.”

Under the above sections, the urban authority (now urban district council) has in 
such “ streets,” and in the materials composing them, and in the roadside strips or 
wastes forming part of any such “streets,” such property oidy as is necessary for the 
control, protection and maintenance of them as a highway for public use, and not the 
ownership of the soil beneath ( Wand «worth v. United Telephone Co., 13 Q. It. I). 004 ; 
63 1,. J. Q. It. 449 ; Mayor of Tunbridge Wells v. Baird, [1896] A. C. 434 ; 65 L. J. 
Q. It. 451 ; Bradford v. Mayor of Eastbourne, [1896] 2 Q. It. 205 ; 65 L. J. Q. B. 671). 
The “ area of user," as it is termed, alone vests in the authority ; that it has been held 
that an authority cannot forbid or control electric wires placed at such a height above, 
or depth below, as to be altogether incapable of causing interference with the traffic 
on the highway which is “ vested” in such authority (Finchley Electric Co. v. Finchley 
Urban Council, [1903] 1 Ch. 437 ; 72 L. J. Ch, 21*7 ; St, Mary. Battersea v. London 
a ni Brush Electric Co., [1899] 1 Ch. 474 ; 68 L. J. Ch. 238).

As to what is a “street,” see further, Robinson v. Loral Board of Barton, 8 App. Cas. 
798 ; 63 L. J. Ch. 226 ; Fenwick v. Croydon Union, [1891] 2 Q. B. 216 ; Att.-Gen. v. 
Buford, [1899] 1 Ch. 637.

In the absence of evidence to the contrary, in the case of a highway all between the 
fences of an ordinary road is primd facie to be regarded as highway (llarrey v. Truro 
Rural Council, [1903] 2 Ch. 638 ; 72 L. J. Ch. 705), though this presumption may be 
rebutted {Belmore v. Kent County Council, [1901] 1 Ch. 873 ; 70 L. J. Ch. 601). The 
Publie Health Act, 1890 (53 A 54 Viet. c. 59), s. 13, gives to urban councils power to 
make bye-laws for the prevention of danger from wires placet! over or across streets for 
the purpose of any telegraph, telephone, lighting, or other purpose.

As to actions by the owner of the soil of a highway for trespassing thereon, by using 
it for other purposes than that of passing and repassing, see “ Trespass," post, p. 502.

By s. 15 of the Public Health Act, 1875, every local authority is bound to keep in 
repair all sewers belonging to it (as to which see s. 13), and is consequently liable to 
persons lawfully using a highway in which such sc were arc placed for injuries caused 
to such persons by the sewers being negligently allowed to remain in a defective ami 
dangerous state ( White v. Jlindley Local Board, L. R. 10 Q. B. 219 ; 44 L. J. Q. B.114 ; 
Black more v. The Vestry of Mile End, 9 Q. B. 1). 451 ; 51 L. J. Q. B. 496).

('0 A surveyor of highways is not, nor are corporate bodies executing that office, 
liable, as such, for damages caused to individuals by non-repair of a highway within 
the district for which they hold office (Young v. Baris, 7 H. A N. 760 ; 2 H. A C. 177 ; 
31 L. J. Ex. 250 ; White v. Hindleg Local Board, supra; Thompson v. Mayor of 
Brighton, [1894] 1 Q. B. 332 ; 63 L. J. Q. B. 181 ; Municipal Council of Sydney v. 
Bourhe, [1895] A. C. 433 ; 64 L. J. P. C. 140 ; Maguire v. Liverpool Corporation,[190b] 
1 K. B. 767 ; 74 L. J. K. B. 369). But a person is not, by reason of his holding the 
office of surveyor, exempted from liability for the consequences of his own personal 
negligence (Vendlehury v. Grecnhalyh, 1 Q. B. D. 36; 45 L. J. Q. B. 3). Nor arc 
corporate bodies executing that office free from liability for injuries caused by their 
negligence, or that of their servants acting within the scope of their employment, 
whether in discharging obligations imposed on them by statute or otherwise (Cowley v.
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district, and at the time of the happening of the injuries to the plaintiff 
hereinafter mentioned the defendants were repairing the said highway.

3. On the night of the-------------, 19—, the defendants or their servants
left on the side of the said highway near------ a heap of stones, which
they Imd placed there projecting into the said highway, without in any way 
lighting or guarding the same, and so as to be dangerous to persons using 
the said highway.

4. In consequence the plaintiff, who on the said night was driving along 
the said highway in his cart, drove against the said heap of stones and his 
cart was overturned and injured, and he was thrown violently out and 
sustained serious injuries.

Particulars :—[Here set out I he particulars of the injuries to the plaintiff 
and to the cart and of the damages claimed.']

For farther forms of Claims for Obstructing or Causing Nuisances on the 
J/ightrag, see “ Nuisances,'' post, pp. 457 el seq.

Husband and Wife (>•).

Claim hg a Married Woman suing alone in res]ierl of a Wrong committed 
during Coverture (<■).

[The statement of claim mag he in the ordinarg form, as though the 
jdainliff were a feme side, hut the fact that the plaintiff is a married woman

.Vewmarhet latent Hoard, [1892] A. C. 345). Thus where the servants of a corporate 
body, executing the office of surveyor of highways, negligently left a heap of stones by 
the side of one of the highways within their district, without a light or guard at night, 
whereby the plaintiff drove against it and was injured, it was held that such cori»oratc 
hotly was liable to the plaintiff in tlainages (Foreman v. Mayor of ('anterbury, L. H. <1 
0. II. 214 ; 40 L. J. Q. B. 138). And where such a body breaks up a road to lay or 
rc|iair the sewers, or to repair it, it is liable for injuries caused by its own or its 
servants' negligence in restoring or repairing such road (see Whyler v. Bingham Burnt 
Owned, [1901] 1 Q. II. 45, 49 ; 70L.J. Q. B. 207; Lambert v. Lowestoft, [1901] 1 Q. 11. 
590 ; 70 I,. J. <y II. 333 ; Shoreditch (Mayor) v. Ball, 90 L. T. 210 ; 20 Times Bop. 254), 
and it would apjiear, in general, for that of its contractor. (See Benny v. Wimbledon 
t rias Owned, [1899] 2 (j. B. 72 ; «8 L. J. Q. B. 704, and post, p. 435.)

Under the Tramways Act, 1870 {33 4c 34 Viet. c. 78), ss. 28, 29, tramway companies 
are bound to rejiair that (lortion of the highway which is occupied by their lines, but 
are not liable for accidents arising from non-repair thereof, if the road authority has 
bound itself by contract with them to repair that part (Alldrei v. West Met. Tru in trays 
I'o.. [1891] 2 Q. 11. 398 ; 00 L. .1. (j. 11. 031). As to obstructions to highways, see 
“ .Vuisancc,' post, p. 457, and “ Ways," post, p. 517.

'The owner of a locomotive engine is responsible for damage done by the csca(>c 
of sjuirks from such locomotive while passing along the highway (Poicell v. Fall, 
5 (j. 11. D. 597 ; 49 L. .1. Q. B. 428). Motors on highways are regulated by the 
Locomotives on Highways Act, 1890 (59 Ac Ou Viet. c. 30), and the Motor Car Act, 
1903 (3 Ed. 7, e. 36), and the regulations made under those Acts. (Sec “ The Motor 
Cars (Registration and Licensing) Order, 1903,” and “The Motor Cars (Use and 
Construction) Order, 1904.”) See jnut, p. 410.

(t) A married woman may now sue and be sued in actions for wrongs as if she
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should be elated Dive:—The plaintiff is, and was at the time [or, 
times] hereinafter mentioned, the wife of A. B., nr I live :—The plaintiff, 
who is, and was at the time [or, times] hereinafter mentioned, the wife of 
A. B. has suffered damage, &c.]. See the form, jioel, p. 4lfi.

were a feme sole (see “ Husband and Wife,” ante. j>. 185), and when she sues or is sued 
alone in such an action, it is usual though unnecessary to describe her as a married 
woman in the body of statement of claim.

Although the husband need not be joined with the wife in an action for a wrong to 
her person or property, he may properly be joined in such action ns a co-plaintiff, 
where he has claims of his own against the defendant which can be conveniently 
disposed of in the same action, whether arising out of the same wrongful act or not. 
(See Ord. XVIII., r. 4, and rr. 1, 8, 9 ; “ IIushand and Wife,” ante, p. 185 ; Beasley v. 
lloney, [1891] 1 Q. B. 509 : 00 L. J. Q. B. 408 : and see J/emstead v. Phornir Gas Go., 
3 H. A: C. 745 ; 34 L. J. Ex. 108 ; and the second form in the text.)

In an action by a married woman for a wrong to her separate property, it is 
sufficient to describe such separate property simply ns “ her property,” without 
expressly stating it to be separate property (see the M. W. P. Act, 1882, s. 12, cited 
ante, p. 185) ; but, where the fact of the marriage appears on the statement of claim, 
it is better that the property should be stated to be her separate property.

Although a married woman may be sued alone under s. 1 (2), cited ante, p. 185, for 
any torts committed by her during the coverture, the M. W. P. Acts do not exempt 
the husband from his general common law liability to be sued for such torts, and. 
therefore, in such case, the plaintiff, instead of suing the wife alone, may, in general, 
if he thinks fit, bring the action against both husband and wife jointly (Seroha v. 
Kattenburg, 17 Q. R. D. 177 ; 55 L. J. Q. B. 875 ; JÀirle v. Kinyseote, [1800] 1 Ch. 203 ; 
2 Ch. 585 ; (19 L. J. Ch. 202 ; 09 L. .1. Ch. 725 : see note (y), infra). But the husband, 
where he has not authorised or participated in such torts, can only be sued for them 
jointly with the wife and during the continuance of the coverture, and, therefore,if the 
coverture is determined by the wife’s death or by a divorce, before judgment is obtained 
against him in an action for such torts, he is no longer liable for them ( Wright v. 
Leonard, 11 C. B. N. S. 258 ; 30 L. J. C. P. 305 ; Capel v. Powell, 17 C. B. N. 8. 743 ; 
In re lieanehamp, [1901] 1 K. B. 572. 581 ; 73 L. J. K. B. 811).

The mere fact that the husband and wife are living apart from each other makes no 
difference to the husband's liability (Head v. Briscoe, 5 C. k P. 484 ; ('apel v. Poioell, 
supra) ; but it appears that the husband is not liable for any wrongs committed by the 
wife during a judicial separation, or while a protection order, or order under the 
Summary Jurisdiction (Married Women) Act, 1895, is in force against him (see 
“ Husband and Wife,” ante, p. 192).

If the wife survives the husband, or is divorced from him, she alone is liable for the 
torts committed by her during the coverture {Capri v. Powell, supra).

The husband's liability for torts committed during the coverture by the wife, which 
lie has not authorised or participated in, is confined to acts of the wife which arc pure 
torts, and does not extend to acts, whether fraudulent or not, which are in substance 
breaches of contract, even if they are capable of being expressed in the pleadings as 
torts or acts of wrong (Earle v. Kinyseote, [1900] 2 Ch. 585, 591 ; 69 L. J. Ch. 725). (See 
Liverpool Loan Association v. Fairhurst, 9 Ex. 422 ; 23 L. J. Ex. 163 ; Wright v. 
Leonard) 11 C. B. N. 8. 258 ; 30 L. J. C. I*. 365.)

A wife may now sue her husband for a wrong committed by him against her 
separate property (Lamer v. Lamer, [1905] 2 K. B. 539; 74 L. J. K. B. 797), but, 
with that exception, no husband or wife is entitled to sue the other for a tort (see 
the M. W. P. Act, 1882, s. 12, cited “ Husband and Wife,” ante, p. 192 ; Butler v. 
Butler, 14 Q. B. D. 831 ; 16 Q. B. I). 374 ; 55 L. J. Q. B. 65 ; B. v. Lord Mayor of 
London, 16 Q. B. D. 772; 55 L. J. M. C. 118); and a wife cannot, even after being 
divorced, sue her husband in respect of a tort to the person committed during the 
coverture (Phillips v. Barnet, 1 Q. B. I). 436 ; 45 L. J. Q. B. 277).



HUSBAND AND WIFE. 411

Claim in an Action by Husband and Wife for Damages for Negligence 
causing Personal I ajar g to the Wife after Marriage, the Husband 
claiming also in res/iect of the Damage to Himself (f).

Between A. ft. and /!., his wife....................Plaintiffs.
and

/). E...................................................Defendant.

Statement of Claim.

1. The plaintiff C. It. is and was on the —--------- ,19— [or, at the time
of the committing of the grievances hereinafter mentioned], the wife of the 
plaintiff A. It.

2. The defendant or his servant on the------------- , 19—, so negligently
drove a horse and cart in------Street,-------, that the said horse and cart
struck and knocked down the plaintiff ('. It. as she was crossing the road
way and caused her personal injuries.

Particulars of negligence :—[Stale them, as, for instance. The defendant
turned the corner from------Street into-------Street on the wrong side and
without looking where he was going and at a rapid pace and came up 
behind the plaintiff without any warning and drove into her and knocked 
her over.]

Particulars of injuries :—[State them.']
8. By reason of the premises, the plaintiff A. B. lost the plaintiff C. B.'s

society and services for------weeks, and was put to expense in nursing
her and for medical attendance, and was compelled to employ for------
weeks an additional servant.

Particulars of expenses :—[Stale them.]
The plaintiff C. B. claims £----- damages in respect of the said personal

injuries, and the plaintiff A. B. further claims £----- damages in respect of
the matters mentioned in paragraph 3 hereof.

Against a Married Woman for a Wrong committed by her during the 
Coverture.

[The claim may be in the ordinary form, as though the défaillant terre a 
feme sole, but if it is material lo allege the coverture, Hint may be done as 
mentioned in the first form.]

An injunction may be obtained by the wife to restrain a husband from entering a 
house which is lier separate ]>ro|ierty or in her sole occupation, where sucli entry is for 
some other purpose than that of obtaining lier society (Si/nioniht v. HalUtt, 24 Ch. It. 
34li : IB L. J. I'll. fiO ; sec IIVWioi v. lie Hattie, 14 Q. B. D. 33!) ; S4 !.. J. Q. It. 113). 

(/) Sec preceding note.
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Against Husband and Wife far Damages far a Wrung committed bg 
the Wife during the Coverture (g).

On the ——-----, 19—, the defendant C. B., who then was and still is
the wife of the defendant A. II., wrongfully seised and took and carried 
away a diamond ring belonging to the plaintiff, and still wrongfully retains 
possession thereof.

The plaintiff claims :—
£------damages against both defendants.

Against Husband and Wife, married after 1882, for a Wrong committed 
bg the Wife before the Marriage (A).

1. The defendant t />. is the wife of the defendant E. D., to whom 
she was married after the committing of the wrongs [or, grievances] here
inafter mentioned.

2. On the------------ , 19—, the defendant C. D., before her said marriage,
wrongfully converted to her own use and deprived the plaintiff of the use 
and possession of the plaintiff’s goods, that is to say [slate what they were], 
by, &c., [stale how].

il. The defendant E. D., upon or subsequently to the said marriage, 
acquired from or through his said wife, and became entitled from or through 
his said wife to property belonging to ber, which was and is more than 
sufficient in value to satisfy the plaintiff’s claim for the price of the said 
goods.

The plaintiff' claims judgment against the defendants for his damages 
and costs under the 15th section of the Married Women’s Property Act, 
1882.

Bg a Husband far enticing away and wrongfully harbouring his Wife (i).

1. The plaintiff'has suffered damage by the defendant on the------------ ,
19—, wrongfully enticing and procuring the plaintiff’s wife C. /#., whom 
the defendant then well knew to be the wife of the plaintiff, unlawfully and

(g) Sec note (#*), ante, p. 410.
The husband may be sued alone in respect of torts committed by husband and wife 

jointly, or in respect of any torts committed by the wife by his direct instigation or 
authority. (See Vine v. Sander*. 4 lling. N. C. %.)

(A) See ‘‘ Husband and Wife," ante, pp. 188, 181».
(0 Claims for wrongfully enticing away or wrongfully harbouring a wife against 

the will of the husband, such as are stated above, are quite distinct from the old 
action for criminal conversation, which was abolished by 20 & 21 Viet. c. 85, s. 69. 
No action will lie for harbouring the wife, if she was justified in leaving the husband 
by reason of his misconduct, and if the defendant has harboured her from motives of 
humanity (Pkilp v. Sc/u ire, I l'calcc, 114 ; lierthnn v. Cart tv right, 2 Kep. 480 ; see 
further Win* mure v. O'rent ha nil, Willes, 577).
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against the will of the plaintiff to depart and remain absent from [the 
bouse and society of] the plaintiff [and by the defendant wrongfully, and 
with knowledge of the premises, and against the will of the plaintiff [on the 
said day and ever since], receiving and harbouring and detaining the said

at----- , from------to-------, 19—, and refusing to deliver her to the
plaintiff although requested by the plaintiff so to do].

■>. The plaintiff has thereby lost the society and services of his said wife.

Infant (k).

Injunction (/).

The farta on which H r claim for the injunction is based, should hr slaleil in 
the ordinari/ ,rn,J- ^ paragraph should hr addrd showing or stating that : 
The defendant threatens and intends, unless restrained from so doing, to

(?.-) See “ Infantante, p. 11)0, and “ Infancy,” post, p. 8f>8.
As to claims by or on behalf of infants, under the Fatal Injuries Act, 1846, or 

27 Si 28 Viet. c. 1)5, amending that Act, see ante, pp. 387 et seq.
(?) The Judicature Acts have given to every division of the High Court of Justice 

the powers as to injunctions, &c., formerly possessed by the Court of Chancery, 
and also those formerly possessed by the superior Courts of common law under the 
C. L. P. Act, 1854, sb. 71), 81, 82 (now repealed by 46 Si 47 Viet. c. 41)), and have some
what enlarged the previously existing facilities for enforcing or protecting legal or 
equitable rights by injunction. (See Jud. Act, 1873, ss. 16, 24, and s. 25 (8) ; Quartz 
Wll (fold Co. v. Beall, 20 Ch. D. 601 ; 61 L. J. Ch. 874 ; North London By. Co. v. 
(ft. X. By. Co., 11 Q. B. D. 30 ; 52 L. J. Q. B. 380 ; Harris v. Beauchamp, [181)4] 1 
(). B. at p. 801) ; and see Hanson v. Tussaud, cited “ Defamation," ante, p. 366.) But 
they have not altered the principles on which injunctions are granted or refused 
((fash in v. Balls, 13 Ch. D. 324 ; Beddow v. Beddotc, 9 Ch. D. 89 ; 47 L. J. Ch. 588 ; 
Day v. Brownriyy, 10 Ch. 1). 294, 307 ; 48 L. J. Ch. 173 ; Aslatt v. Corporation of 
Southampton, 16 Ch. D. 143, 148 ; 50 L. J. Ch. 31) ; and they have not given power to 
the High Court to grant injunctions in cases where no legal remedy could have been 
awarded by any Court previously to the Judicature Acts. (See ante, p. 34, and North 
London By. Co. v. (ft. N. By. Co., 11 Q. B. D. 30 ; Kitts v. Moore, [1895] 1 Q. B. 253 : 
64 L. J. Ch. 152 ; Cowley v. Cowley, [1901] A. C. 450, 454, 461 ; 70 L. J. P. 83.)

The jurisdiction to grant an injunction is not limited to cases in which there is a 
right of action at law (Stevens v. Chown, [1901] 1 Ch. 894 ; 70 L. J. Ch. 571, 576, per 
Farwell, J.). Thus where a statute creates or confirms a right of property, an invasion 
of that right may be restrained by injunction, even although the statute fixes a penalty 
or makes provision for the protection of the right (lb, ; Att.-Gm. v. Ashbourne Becrea- 
tion Co., [1903] 1 Ch. 101 ; 72 L. J.Ch. 67. See Devonport Corporation v. lozer, [1903] 
1 Ch. 769 ; 72 L. J. Ch. 411).

The jurisdiction by injunction to protect property from wrong threatened, which the 
Court has, is especially exercised in cases in which damages, if the threat were carried 
into effect, would afford no adequate remedy (Emperor of Austria v. Day, 3 D. F. & J. 
217,240 ; 30 L. J. Ch. 706 ; 1/ext v. Gill, L. It. 7 Ch. 699 ; 41 L. J.Ch.761 ; Siddonsv. 
Short, 2 C. P. I). 572 ; 46 L. J. C. P. 795 ; Fletcher v. Bcaley. 28 Ch. D. 688 ; 54 L.J. 
Ch. 424). If the action is brought before the wrongful act has been done, the onus lies
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continue and repeat the wrongful nets above complained of. The claim for 
relief should bo as follows: —

The plaintiff claims :—
(1.) £----- damages.
(2.) An injunction restraining the defendant, his servants and agents

from -----  [here slate the exact act or acts in respect of which the,
injunction is sow/ht, or say : from continuing or repeating the 
wrongful acts complained of, or any of them].

upon the plaintiff of showing the threat or intention of the defendant to do the act 
{lb. ; Proctor v. Bayley, 42 Ch. D. 390 ; 59 L. J. Ch. 12), or of establishing, where 
that is in dispute, that the action of the defendant, if continued, will, or in all reason
able probability will, produce the injurious result sought to be averted {Att.-Gen. v. 
Nottingham, [1904] 1 Ch. 073, 077 ; 73 L. J. Oh. 512).

A division of the High Court of Justice cannot restrain by injunction proceedings 
which are pending in another division of the Court. (See the Jud. Act, 1873, s. 24 (5).) 
But it may restrain a person from commencing proceedings in another division (lkm nt 
v. II ood, 12 Ch. D. at p. 030 ; Brooking v. Maudslay, 38 Ch. D. 030 ; 57 L. J. Ch. 1001).

The 21 & 22 Viet. c. 27 (Lord Cairns' Act), which enabled the former Court of Chancery 
to award damages in lieu of or in addition to an injunction claimed, has been repealed 
by the 40 & 47 Viet. c. 49, but this repeal is subject to the saving contained in s. 5 of 
that Act, and the jurisdiction conferred by the repealed Act has been preserved and 
extended by the Judicature Acts and may be exercised by any division of the High 
Court of Justice. (See Jud. Act, 1873, ss. 10, 24, 70 ; Fritz v. Hobson, 14 Ch. D. 542 ; 
49 L. J. Ch. 321 ; Soyer* v. Collyre, 28 Ch. I). 103 ; 54 L. J. Ch. 1 ; Greenwood v. 
Hornsey, 33 Ch. I). 471 ; 55 L. J. Ch. 917 ; Chapman v. Auckland Union, 23 Q. B. 1). 
294 ; 58 L. J. Q. B. 504 ; Coll* v. Home and Colonial Stores, [1904] A. C. 179, 188 ; 73 
L. J. Ch. 484). The damages which may be given in lieu of an injunction are not limited 
to such as may have accrued at the date of the writ (Fritz v. Hobson, 14 Ch. D. 542 ; 
49 L. J. Ch. 321 ; Chapman v. Auckland Union, supra). But it is doubtful whether the 
jurisdiction extends to awarding damages in lieu of an injunction in respect of an injury 
not yet committed, but only threatened and intended [Martin v. Price, [1894] 1 Ch. 270, 
284 ; 63 L. J. Ch. 209).

An injunction will be granted, and the Court will not, against the will of the plain
tiff, substitute an award of damages in lieu of an injunction, where the injury cannot 
fairly be compensated by money, or where the defendant has acted in a high-handed 
manner or endeavoured to steal a march upon the plaintiff {Colls v. Home and 
Colonial Stores, [1904] A. C. at pp. 193,212 ; 73 L. J. Ch. 484; and sec Kreltl v. Burrell, 
11 Ch. D. 140; 48 !.. J. Ch. 252 ; Greenwood v. Hornsey, supra ; Shelfer v. City 
Electric (o., [1895] 1 Ch. 207 ; 04 L. J. Ch. 210 ; Jordcson v. Sutton, «$v\, Gas Co., 
[1899], 2 Ch. 217 ; 08 L. J. Ch. 457) ; but where the injury is not grave, and damages 
can fairly compensate the plaintiff, or where the conduct of the plaintiff is unreasonable 
or oppressive, the Court, in the exercise of its discretion, inclines to the substitution of 
damages for injunction (lb.).

The plaintiff in an action cannot obtain an injunction against a person who has 
been added as a third party under Ord. XVI., rr. 48—52 (cited post, p. 555), but who 
has not been made a defendant to the action, and has not been put under terms to 
abide the judgment of the Court (Edison v. Holland, 41 Ch. 1). 28 ; 58 L. J. Ch. 525).

Where an injunction is claimed, the material facts which arc relied upon as entitling 
to such injunction should lie stated (Ord. XIX., rr. 2,4; see ante, p. 6), and the 
statement of claim should distinctly show against what description of acts the 
injunction sought is required (///.).

An injunction may be granted in an action by a reversioner /here material injury 
to the reversion is proved (Jacks>n v. Bake of Newcastle, 3 De G. J. & S. 275 ; 33
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Claim of Injunction in an Action for Obstruction if Lights : sec “ Lights," 
post, p. 422.

The like, in an Action for Xuisance tnj Smelts : sec “ Nuisance," post,
p. 551.

The tike, in an Action for Nuisance by Pollution of Water ; see “ Water," 
post, p. 514.

The like, in an Action for Infringement of a Patent : see “ Patents,” post,
p. 4(il.

The like in an Action for Infringement of a Traite-Marl: : see '■ Trade-Marks," 
post, p. 495.

For forms of Injunction in other Cases, see “ Copyright," ante, p. 355 ; 
“ Support," post, p. 486 ; “ Trespass," post, p. 503 ; “ Ways," post, 
p. 518.

Innkeeper (m).

Claim against an Innkeeper for refusing to Lodge the Plaintiff.

1. The defendant was an innkeeper and kept a common inn called the
----- , at----- , for the accommodation of travellers.

2. The plaintiff on the-------------, 19—, being a traveller, came to the

!.. J. Ch. 008 ; Kim* v. llmlliin, 6 Ch. D. IliO ; 46 L. J. Ch. 807 ; Colwell v. St. 
rasera», [1004] 1 Ch. 707, 712 ; 73 L. J. Ch. 275).

A defendant may claim an injunction in his counterclaim. (8ec Jud. Act, 1873, 
s. 21 (3), cited “ Counterclaims,” post, p, 534; It like of Sorfolk v. Arhuthnot, 4 C. 1\ D. 
201 ; 48 !.. J. C. P. 737.)

(in) lty tlic custom of the realm an innkeeper who professes to entertain and lodge 
all travellers is bound to receive a traveller at any hour of the day or night, provided 
the traveller offers himself in proper condition to be received into the inn, and is 
ready to pay for his accommodation, anti there is room to accommodate him [Fell v. 
Knight, H M. Ai W. 2611 ; It. v. 1res», 7 C. A 1*. 213 ; Hawthorn v. Hammond, 1 C. A K. 
104 ; 11. v. llymer, 2 Q. 11. 1). 136 ; Gordon v. Silher, 25 Q. It. D. 4111 ; 59 L. J. (J. 11. 
507 ; Medawar v. Grand Hotel Co., [1891] 2 Q. It. 11 ; 60 L. J. t). 11. 209) ; but he is 
not bounii to receive a guest who is not a traveller (It. v. Lurllin, 12 Mod. 445 ; It. v, 
llymer, 2 t). 11. I). 136), or to retain one who has ceased to be a traveller (Intmond v. 
Hil liard, [1897] 1 1). 11. 541 ; 66 L. J. Q. It. 315).

An alehouse or ordinary licensed public-house for the sale of liquors does not seem to 
be an inn (Seoir y v. Tandy, [1902] 1 K. 11. 296 ; 71 L. J. K. It. 41: and see Lomond v. 
Richard, supra), nor does a boarding dtouse, or restaurant (Da me y v, Richardson, 3
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said inn and required tlie defendant to receive and lodge him as a guest in 
(lie said inn then and during the night then next ensuing. The defendant 
then had sufficient room and accommodation in the said inn so to receive and

E. & H. 144 ; It. v. llymrr, supra ; Scarborough v. Cosgrove, 21 Times Hep. 754). To 
constitute an inn there must lie a profession of furnishing rest or accommodation to 
travellers. (See Ihompson v. Lucy, 3 B. & Aid. 283 : It. v. It y me r, supra ; Cal ye'* 
Case, 1 Sm. L. C., 11th ed., p. 1111.) Where goods were lost at an hotel, of which a 
company were proprietors, and an action was brought to recover their value against 
the paid manager in whose name the justices’ licence had been granted, it was held 
that the company were the real “ innkeepers,” and, therefore, that the action was not 
maintainable (Mixon v. Mirrh, L. R. 8 Ex. 13“»).

The law implies a promise on the part of the innkeeper to take care of the goods of 
his guest according to his common law duty, and a claim against him for loss of the 
goods may be framed either in tort or upon such promise {Morgan v. Rare y, 6 H. & N. 
265 ; 30 L. J. Ex. 131 ; see ante, p. 130). The loss of the goods is presumptive evidence 
of negligence which it lies on the innkeeper to rebut. He is not an insurer of the goods 
of his guest, and is not liable for loss occasioned by the act of (iod, or of the King’s 
enemies, or by the negligence of the guest himself (('alye's Case, supra; Murgrssv. 
Clement*, 4 M. & 8. 305; Morgan v. Harry, supra; Spire v. Macon, 2 Ex. I). 463. 
465, n. ; 46 L. J. Ex. 713 ; Medawar v. Grand Hotel Co., [1801] 2 (). B. 11 ; 60 L. .1. 
Q. B. 200 ; Mutter v. Quitter, 17 Times, 150 ; and see further, post, p. 860). The liability 
extends to goods of third persons which are brought to the inn by the guest ns his own 
(Gordon v. Sit her, supra), or under such circumstances as to make it the duty of the 
innkeeper to receive them (Itobin* v. Gray, [1805] 2 Q. B. 501 ; 65 L. J. Q. B. 44).

By the Innkeepers Act, 1863 (26 k 27 Viet. c. 41), s. 1, it is enacted that “no 
innkeeper shall be liable to make good to any guest of such innkeeper any loss of 
or injury to goods or property brought to his inn, not being a horse or other live 
animal, or any gear appertaining thereto, or any carriage, to a greater amount than 
the sum of £30, except in the following cases (that is to say) :—

“(1.) Where such goods or property shall have been stolen, lost, or injured, through 
the wilful act, default, or neglect of such innkeeper, or any servant in his 
employ :

“(2.) Where such goods or property shall have been deposited expressly for safe 
custody with such innkeeper : ” (See O'Connor v. Grand International Hotel, 
[1898] 2 Ir. 92.)

“ Provided always, that in the case of such deposit it shall be lawful for such 
innkeeper, if he think tit, to require, as a condition of his liability, that such 
goods or property shall be deposited in a box, or other receptacle, fastened and 
sealed by the person depositing the same.”

By s. 2, “if any innkeeper shall refuse to receive for safe custody, as before 
mentioned, any goods or property of his guest, or if any such guest shall, through 
any default of such innkeeper, be unable to deposit such goods or property as 
aforesaid, such innkeeper shall not be entitled to the benefit of this Act in respect of 
such goods or property.”

By s. 3, “every innkeeper shall cause at least one copy of the first section of this 
Act, printed in plain type, to be exhibited in a conspicuous part of the hall or entrance 
to his inn, and lie shall be entitled to the benefit of this Act in respect of such goods 
or property only as shall be brought to his inn while such copy shall be so exhibited.”

The word “ wilful” in s. 1 applies only to the word “act” (Squire v. Wheeler, 16 
L. T. 93, per By les, J.). As to what is a sufficient “ copy ” under s. 3, see Spice v. 
Moron, 2 Ex. D. 463 ; 46 L. .1. Ex. 713.

As to the lien of an innkeeper, see post, p. 861.
The duty of an innkeeper to take proper care of his premises for the safety of his 

guests is limited to those parts of his premises to which guests may reasonably suppose 
that they arc invited to go (Walker v. Midland My. Co., 55 L, T. 489).
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lodge the plaint iff therein, and the plaintiff was ready and willing and 
offered to pay the defendant a reasonable sum of money for such lodging.

3. The defendant did not nor would receive and lodge the plaintiff as a 
guest in the said inn, and verbally refused to do so, and in consequence the 
plaintiff was obliged to procure a lodging elsewhere, and was put to incon
venience and expens

1‘articulars :—

Bg a (host against an Innkeeper fur the Loss of Goods.

1. The defendant is an innkeeper, and keeps a common inn, called the
------, at----- , for the accommodation of travellers.

2. On the------------ , 1!)—, the plaintiff', as and being a traveller, was
received into the said inn by the defendant, with his goods, that is to say
----- , and whilst the plaintiff was staying there as such traveller as
aforesaid, the defendant did not keep the said goods safely and without 
diminution or loss, and the said goods were, owing to the neglect and 
default of the defendant or his servants (a), wrongfully taken and carried 
away from the said inn by some person to the plaintiff unknown, and were 
thereby lost to the plaintiff.

Particulars :—[Give /‘articulais of the goods ami their cat tie.

For tike forms, see S/tiee v. Bacon, 2 Ex. I). 4(13 ; Strauss v. County 
Hotel Co., 12 Q. B. I). 27.

The like when the Goods were Deposited fur Safe Custody.

1. The defendant at the times hereinafter mentioned was an innkeeper,
and kept a common inn for the accommodation of travellers, called the 
“----- , ” near------, in the county of Middlesex.

2. The plaintiff, on the------------ , 19—, as and being a traveller, came to
and was received into the said inn by the defendant, and brought iuto the 
said inn as such traveller (inter alia) a shawl and a dressing-case containing
jewellery and other articles and money to the value of £-----  of the
plaintiff.

3. From the time of the plaintiff being received into the said inn, and 
the said shawl and dressing-case with its contents being brought into the 
said inn, until the time of the loss hereinafter mentioned, the said shawl and 
the dressing-case with its contents were within the said inn, and the plaintiff 
was abiding as a traveller and guest within the said inn.

4. The plaintiff at the time of bringing the said shawl and dressing- 
c.ise with its conten's into the said inn deposited the same with the

U.'..
(«) See t/«V, p. 410, li. (w).
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defendant for safe custody, and the defendant [verbally or] impliedly 
promised to take care of the same.

6. The defendant did not keep the said shawl and dressing-case with its 
contents safely and without diminution or loss, and the defendant and his 
servants in their employ so negligently conducted themselves in that behalf 
that the said shawl and the dressing-case with its contents were by and 
through the negligence ami default of the defendant and his servants in 
that behalf wrongfully taken and carried away by some person to the 
plaintiff unknown, and became and were and are lost to the plaintiff.

Particulars :—

JlTXiE (//)•

JVSTIC'E OF TIIE PEACE (o).

(/*) No action will lie against a judge for anything done or said by him in the 
exercise of his otlicc in a matter which is within his jurisdiction, although it may be 
irregular or founded on an erroneous judgment (Culdcr v. Jlulkrt, 3 Moore, P. C. 28 ; 
Kemp v. Aerille, 10 C. B. N. S. 523 ; 31 L. J. C. P. 158 ; Scott v. Stansjield, L. It. 3 
Ex. 220 ; Hayyard v. Policier, [1892] A. C. Cl ; 61 L. J. P. C. 19 ; Anderson v. Oorrie, 
[1895] 1 Q. B. 668). But a judge of a Court of limited jurisdiction is liable to an 
action of trespass for an act done by his authority for which he had clearly no jurisdic
tion (Houlden v. Smith, 14 Q. B. 841 ; Carrait v. Morley, 1 Q. B. 18; Beaurain v. 
Scott, 3 Camp. 388 ; Colder v. Jlalket, 3 Moore, P. C. at p. 77), and such judge is 
responsible for mistakes of law respecting his jurisdiction, though he is justified in 
determining his jurisdiction upon the facts as they appear before him, although they 
may subsequently be found to be false (Lowther v. Karl Radnor, 8 East, 113 ; 1/on/den 
v. Smith, 14 Q. B. 841, 852; and see Pease v. Choytor, 1 B. 5: 8. 658 ; 3 B. & S. 621 ; 
31 L. J. M. C. 1 ; 32 lb. 121).

The judge of a Court is not answerable for the wroijful acts or defaults of the 
ministerial officers of the Court in executing the commands of the Court (Uolroyd v. 
Jlrcacc, 2 B. S. Aid. 473 : and see Tnnno v. Morris, 2 C. M. .V R. 398),

It seems that any action against a judge for acts done by him in the execution or 
intended execution of his judicial duties would be subject to the provisions of the 
Public Authorities Protection Act, 1893, cited post, p. 901.

(o) Justices of the peace are not liable to an action for any acts done by them in the 
execution of their duty as such justices in matters within their jurisdiction, unless 
such acts were done maliciously and without reasonable and probable cause, and the 
statement of claim in any such action should contain an allegation to that effect. (See 
the Justices’ Protection Act, 1848 (11 & 12 Viet. c. 44), s. 1 ; Somerrille v. Mi rehouse, 1 
B. A S. 652 ; Pease v. Chaytor, 1 B. fc S. 658 ; 3 76.621 ; 31 L. J. M.C. 1 ; 32 lb. 121.) 
But they are liable to an action for acts done by them without jurisdiction, although 
not done maliciously and without reasonable and probable cause, ami in such last- 
mentioned action the above allegation is unnecessary (11 A; 12 Viet. c. 44, s. 2 ; Policy 
v. Ford ham, (No. 2) 91 L. T. 525 ; 20 Times Hep. 639).

They are not liable, however, for deciding erroneously as to jurisdiction u|>on the 
facts before them, unless they have proceeded without reasonable and probable cause 
(Pease v. Chaytor, supra) \ and it is provided by s. 2, above cited, that no action shall 
be brought against a justice of the peace for anything done under a conviction or
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See “ Defimalrm," ente, p. •'»<'» 1

Lights (/>).

oilier, until the conviction has been qua»lied, or for anything done under a warrant 
issued to procure the appearance of a party which has been followed by a conviction, 
or order, until after such conviction or order has l>cen quashed, or for anything done 
under a warrant to compel appearance, if a summons re piiring appearance has been 
previously served and not obeyed.

It is also provided by s. 7of the last-mentioned Act that the Court or a judge may 
order a stay of proceedings in any action against a justice of the |»eace which is brought 
in contravention of the provisions of that Act.

It seems that a justice of the peace is absolutely privileged ns regards defamatory 
statements made by him in the course of exercising his judicial functions in respect of 
matters within his jurisdiction. (See Itoyal A t/mn-hint Society v. Parkinson, [18V2] 1 
Q. It. 431 ; (51 L. J. Q. It. 40V ; and other cases cited post, p. 830.)

The enactment contained in s. 8 of the 11 & 12 Viet. c. 44 to the effect that “no 
action shall be brought against any justice of the peace for anything done by him in 
the execution of his office, unless the same be commence.! six calendar months next 
after the act co " of has been committed.” is repealed by the general provisions
contained in the Public Authorities’ Protection Act, 18V3 (5ti <k 57 Viet. c. til), but is 
in effect reproduced by the provisions of s. I o that Act. (See post, p. 901.) Notice 
of action is no longer required in such actions, but the defendant is entitled to the 
piotection afforded by the last-mentioned Act. (See //>.) In an action for an illegal 
distress the period of limitation runs only from the wrongful entry and not from the 
conviction (/W/ey v. Fordham, No. 1. [1904] 2 K. It. 315 ; 73 L. J. K. It. ti87).

(/>) Ity the Prescription Act, 1832 (2 «V 3 Will. 4. c. 71). s. 3, it is enacted that, 
“ when the access and use of light to an 1 for any dwelling-house, workshop, or other 
building shall have been actually enjoyed therewith for the full |>criod of twenty years 
without interruption, the right thereto shall be deemed absolute and indefeasible, any 
local usage or custom to the contrary notwithstanding, unless it shall appear that the 
same was enjoyed by some consent or agreement expressly made or given for that 
purpose by deed or writing.”

The jieiiod is the period before the right is challenged in some action, ns api>cars 
from s. 4. (See “ Common,'' auto, p. 338 ; Aynslry v. Glorer, L. It. 10 Ch. 283, 285 ; 44 
L. J. Ch. 523 ; Colls v. Home and Colonial More*, [1VU4] A. V. 17V, 18V ; 73 L. J. 
i'll. 484.)

The interruption mentioned in the above section means an adverse interruption, not 
a mere cessation of enjoyment (Smith v. J tarter, [ltKlO] 2 Ch. 138, 143 ; tiV L. J. Ch. 
437 : and see ante, p. 338).

The access of light to a house may be “actually enjoyed ” within the above section, 
although the house is unoccupied and not completed internally nor fit for habitation, 
if windows have been opened in it, through which the light in fact enters (fhurtauld 
v. Iryh, L. It. 4 Ex. 12ti; 38 L. J. Ex. 45 ; Coll is v. Inn y hcr, [18V4] 3 Ch. (»5V ; 63 
L. J. Ch. 851).

It is not essential that there should have been a continuous user of the right. A 
right may be acquired for a building with movable shutters if during the twenty 
years the window openings have remained in substantially the same position, and the 
shutters covering them have at intervals, at the owner's pleasure, been opened (Con/ter 
v. St raker, 40 Ch. 1>. 21 ; 58 L. J. Ch. 2ti : Smith v. Harter, 2 Ch. 138,144, 14U,
supra).

E E 2

0
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lu stating a claim of such right by actual enjoyment under the statute, it is not 
necessary to allege such enjoyment to have been “ns of right," and this observation 
applies also to defences on the ground of such statutory right. (See Truxrott v. 
Merchant Taylor»' (infra ; F reu'en v. Phil lift*, 11 C. It. X. S. 44V ; 80 L. J. C. V. 
:{.*><» ; (ioddurd on Easements, (5th ed., pp. 800, :to|.) In order to nmintain the action 
there must lx? such a diminution of the light as renders the premises to a sensible 
degree less tit for the purposes of business or occupation (Hark v. .Starry, 2 C. & P. 40.“» ; 
Parker v. Smith,.“» V. & 1\ 438 : Coll» v. Home and Colonial Store», xupra ; Aine v. Jolly, 
[1905] 1 Ch. 480 : 74 L. J. Ch. 174). It must be a substantial deprivation of light ; 
the obstruction must, in other words, amount to a nuisance (Ih. ; I Pay yin* v. Hett», 
[1905] 2 Ch. 210), and in considering the cases cited on various points infra, it must he 
remembered this is now established as the law, though formerly doubted. A right to a 
special amount of light necessary for a particular business cannot lx? acquired by 
twenty years’ enjoyment (Am hier v. Hard on, [1905] 1 K. 1$. 417 ; 74 L. J. K. It. 185).

No right can be acquired under the statute to light not passing in any defined 
channel (Karri» v. lie Pinna, 33 Ch. 1). 238). A right to light under the Prescription 
Act. 1832, can only be acquired under s. 3, above cited, for s. 2 (cited “ Way*," pout, 
p. 947) d(K*s a the casement of light (Perry v. Fame*. [1891] 1 Ch. 1558 ; (50
L. ,1. Ch. 345 ; Wheaton v. Maple, [1893] 3 Ch. 48 ; (52 L. .1. Ch. 9(53). Consequently, 
no right can lx* acquired under the Act to light as against the Crown (/ft.).

It has been held that a right to light may be acquired by one tenant as against 
another tenant of land under the same landlord (Fmren v. Phillip», nupra ; Mitchell v. 
Cant rill, 37 Ch. I>. 5(5, (11 ; 57 L. .1. Ch. 72 ; llohxon v. Eihcard*, [18931 2 Ch. 14(5 ; 62 
L. J. Ch. 378), but this must now, having regard to the contrary decision as to s. 2, 
dealing with rights of way, lx? iegardcd as open to some doubt. (See Wheaton v. Maple, 
xupra ; Kilyonr v. tiadde», [1904] 1 K. It. 457 ; 73 L. J. K. It. 232.) The distinction 
would seem to be. that under e. 2 the easement must lx? enjoyed ns of right ; whilst 
under s. 3, which deals with light, it is sufficient if it is “actually” enjoyed for the 
required period. The acquiring of a right to light under the statute is suspended 
during the continuance of a unity of possession of the two tenements (Lad y man v. 
fini re, L. 11. (5 Ch. 7(53 ; Ecdéniait ira! (bmmi*tioner* v. Kino, 14 Ch. 1>. 213 ; 49 L. .1. 
Ch. 529).

The custom of the city of London authorising the building on ancient foundations 
so as to obstruct a neighbour’s ancient lights, is abolished by s. 3, in eases where there 
has been an enjoyment of the light for the statutory period without interruption 
(Salter*' Co. Jay, 3 Q. 11. 109: Truxrott v. Merchant Taylor»' Co., 11 Ex. 855 ; 25 
L. J. Ex. 173).

If a person having ancient lights opens new lights, or enlarges the ancient ones, the 
adjoining proprietor is entitled to obstruct the new lights or enlargements only, and in 
so doing he is not entitled to obstruct the original lights, though he cannot otherwise 
obstruct the new ones (Tapliny v. Joue*, 11 11. L. C. 290 ; 34 L. J. ( '. P. 342 ; Aynxley v. 
filorcr, L. 11. lo Ch. 283 : 41 L. J. Ch. 523 ; and sec Jtarne* v. Loach, 4 <). 11. 1). 494 ; 
48 L. .1. Q. II. 75(5).

The alteration of a building entitled under the statute to the access of light, or of the 
windows in it through which such light has been enjoyed,docs not extinguish the right 
to the light, unless the alteration is such as to manifest an intention of absolutely 
abandoning such right (Ta pliny v. Jonc*, xupra; Ecclcniaxtical Commixxionerx v. Kino, 
xupra ; Scott V. Pape, 31 Ch. 1>. 554 : (ireemrood v. Kornxey, 33 Ch. 1). 471). It has 
accordingly been held that pulling down and setting back, or putting forward such a 
building, d<K8 not extinguish the right, where the new windows are so placed as to 
receive the same, or a substantial portion of the same light which previously passed 
into the original building through the ancient windows ( Itarnex v. Loach, Scott v. Pa/m, 
(ireenu-ood v. Kornxey, xupra), ami as to correspond with some defined parts of the 
ancient windows (Pcndaur* v. Monro, [1892] 1 Ch. till ; (51 !.. .1. Ch. 494 ; and can's 
cited xupra).

Where a man grants a house in which there are windows, neither he nor any one
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subsequently claiming under him can block up the windows or destroy the light, unless 
t|H. w. to do is expressly reserved, or unless the circumstances of the grant arc 
such a< to render it manifest that the intention was to permit such blocking up or 
destruction Palmer v. Fletcher, 1 Lev. 122: 1 8id.H17.227: Sn'anxbonmyh v. Corent ry, 
,, jtj„g. so:, : Allen v. Taylor, HI Ch. 1». 355 : 50 L.J.Ch. 17H : Jlnmmfie/d v. William».
( IS'.»7] 1 Ch. 0U3 : and see Jlirmingham Danhing Co. v. Iloxx, S8 Ch. 1). 20.». 308, 31.» : 
r,7 h. .1. Ch. 001 : P/iillipx v. Ztw, [1892] 1 Ch.47, :»() : til L. J.Cli.44) : but if, having 
a house and land, lie grants the land an l retains the house without any reservation 
of the right to light, the grantee can block up the windows of the house (/A.).

The grant of part of a tenement ordinarily implies a grant of all those continuous 
and apparent easements (such ns access of light) over the other part of the tenement 
retained by the grantor, which are necessary to the enjoyment of the part granted, 
and have l»een theretofore used therewith ; and the fact that the part retained by the 
grantor is at the time of the grant in the possession of a lessee does not prevent the 
presumption of such implied grant of a right to the access of light (ltarnex v. Loach, 
4 Q. It. D. 494 ; 48 L. .1. (). 11. 7.10; and see Isreli v. »Seh order, L. K. 9 Ch. 4(13: 
43 L. .1. Ch. 487 ; Myerx v. Catterxon, 43 Ch. D. 470 ; 59 L. .1. Ch. 31.*»). But, except 
in the case of ways of necessity and in some few similar cases, there is no corresponding 
implication of a reservation in favour of the grantor of part of a tenement in respect 
of the part retained by him ( Wheeldon v. Iturroa'x, 12 Ch. 1>. 31 ; 48 L. J. Ch. 853 : 
Allen v. Taylor, xnpra ; Cnion Lighterage v. London Uraring Do-It, [1902] 2 Ch. 557 ; 
71 L.J. Ch. 791).

By s. (1 of the Conveyancing Act, 1881 (44 & 45 Viet. c. 41), conveyances of land 
having houses or buildings thereon, made since the 31st December, 1881, operate to 
convey therewith all lights and casements appertaining, or reputed to appertain 
thereto, or enjoyed therewith, unless a contrary intention is expressed in the convey
ance. (See Drooiufield v. Witlia mx, xnpra ; (lodirin v. Sr1neep/n>*, [1902]! Ch. 920 ; 71 
L. .1. Ch. 438 ; International Tea Storex v. Hohhx, [1903] 2 Ch. 1 <15 ; 72 L. J. Ch. 543.)

The plaintiff, whether tenant or reversioner, may maintain repeated actions for 
damages so long as the obstruction continues (Shad aril v. Hutehinxon, 2 B. Je Ad. 97 ; 
JtattixhM v. 1teed, 18 C. It. 890 : 25 L. J. C. V. 290 : Spare v. Hall, 2 Q. It. D. til5).

An injunction may. in a proper ease, ns to which see Col lx v. J/onie and Colonial 
Storex, xnpra, l»e claimed either alone or coupled with a claim for damages, and either 
as alternative or additional relief. (See llohxon v. II hittingham, L. 11. 1 Ch. 442 ; 35 
L. J. Ch. 227 : Kell/ v. Pearxon, L. It. 0 Ch. 809 : Aynxley v. (Dorer, xnpra ; Martin v. 
Prier, [1891] 1 Ch. 27ti : 83 L. .1. Cll. 209 : and see “ Injunction," ante, p. 414.) A« to 
when a mandatory injunction will be granted for the removal of a building already 
erected, see Kell/ v. Pearxon. xnpra ; City Jlrearry Co. v. Tennant, L. It. 9 Ch. 212 ; 
43 L. .1. Ch. 457 ; Myern v. Catterxon. xnpra ; Daniel v. Fergnxon, [1891] 2 Ch. 27 :
I <»// Joel v. Hornxey, [1895] 2 Ch. 774 : 85 L. J. Ch. 102 : Collx v. Home and Colonial 

Storex, xnpra. As to interlocutory injunctions, see Aewxon v. Pender, 27 Ch. D. 43 ; 
Daniels. Fergnxon, Yon Joels. Hornxey. xnpra. As to the jurisdiction of the Court 
in certain eases to substitute damages for an injunction, see “ Injunction," ante, p. 414.

The right to light may sometimes be established on the ground of prescription from 
time immemorial, where, by reason of interruption or other causes, a prescription 
under the Prescription Act cannot be made out. (See Aynxley v. (Dorer, xnpra ;
II hcoton v. Maple, [1893] 3 Ch. 48 ; 82 L. .1. Ch. 983.) But ordinarily a claim of such 
right by immemorial prescription is liable to be negatived by the known date of the 
buildings : and in such eases, where proof cannot be given of a prescriptive right under 
the statute, the right to light may sometimes be supported on the ground of the 
presumption of a lost grant from the owner of the servient tenement.

A claim to have the benefit of all the air which floats over the whole surface of a 
neighbour's property is too vague and indefinite to l»e the subject of prescription 
under the Prescription Act. 1832, or from time immemorial, or to found the presumption 
of a lost grant. (Sec Chaxtey v. Acltland, [1895] 2 Ch. 389 ; 04 L.J. Q. B. 523 ; [1897] 
A. C. 155 ; 13 Times llep. 237, and the eases next cited.) Accordingly, such claims
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Claim in an Arli'/n for an Injunetinn to restrain a threatennt Obstruction 
of the 1‘lainliff'* Ancient I.iyhlt irilh a farther Claim for a 
Mamtatonj Injunction or Ikonaye* in lieu thereof Of).

1. The pluiutiff ia the owner [«#•, lvsscej and occupier of a bouse, 700, 
Urgent Street, London, in which are the following ancient lights :—

(1.) The kitchen window in the basement on the south side.
(2.) The two back dining-room windows on the ground floor on the 

south side.
(!!.) The landing window and hack drawing-room window on the south 

side.
2. The defendant is erecting a building [on the south side of the 

plaintiff's said house] which will, if not stopped, materially diminish the 
light coming through the said windows.

The plaintiff claims an injunction to restrain the defendant, his 
contractors, servants, and workmen, from continuing the erection of the 
building, so as to obstruct or diminish the access of light to the said 
windows or any of them.

The plaintiff will also, if necessary, claim to have the said building 
pulled down, or damages for the injury be will sustain if the same is 
completed and not pulled down.

(It. S. C., 188:!, App. C., Seel. VI., Xo. 10.)

were held not maintainable where they were made for the access of air to the sails of 
a windmill ( Webb v. Bird, 10 C. 11. N. S. 268 ; 13 //;. 841 : 30 L. ,1. C. 1*. 384 : 31 Jh. 
333) : or to the plaintiff's chimneys (Bryant v. Jsfcrcr, 4 C. V. D. 172 ; 48 L. J. C. 1\ 
380 ; but sec Chantey v. A oh!and, supra) : or to a skeleton timber-shed (Karrin v. 
Do Pinna, 33 Ch. D. 238 ; 30 L. J. ('h. 344). A right to the access and passage of 
air through defined channels over adjoining property into buildings of the jierson 
claiming the right, may be claimed where there lias been long enjoyment, by lost 
grant or covenant, or, it seems, by prescription under s. 2 of the Prescription Act, 
1832, or at common Law (/[arris v. Do Pimm, su pm ; Dan* v. Creyory, 23 Q. 11. D. 481 ; 
39 L. J. Q. 11. 374 ; A/din v. Clark, [1834] 2 Ch. 437 : 03 L. .1. Cb. 001). It seems also 
that an obstruction which stopped the access of salubrious air to the doors and windows 
of a house, and thereby rendered it unwholesome, would be actionable as a nuisance 
(sec Aid mV * Cano, 9 Co. Hep. 38 b; Dont v. Auction .Wart ('a., L. It. 2 Eq. at p. 232 ; 
Hall v. Lichfield D re tco r y Co., 43 L. J. Ch. 033; 43 L. T. 380 ; Gale on Easements, 
Oth cd., pp. 238—304), and might in some eases of danger to health, kc., be ground for 
an injunction. (See (ia/e v. Abbott, 10 XV. ■ 748 ; and City of London Brewery Co. v. 
Tennant, L. It. 9 Ch. 212, 222).

(<y) The allegation that the windows arc “ancient lights’’appears sufficiently to import 
that the defendant is entitled to the right by prescription ; but it may frequently be 
proper and advisable to insert an express allegation to that effect, as in the next form 
in the text (see Harris v. Jonh ins, 22 Ch. 1>. 481 ; 32 L. J. Ch. 437 ; Shcddon v. Fit:- 
patrick, 38 L. ,1. Ch. 410 : 38 L. J. Ch. 139 ; and other cases, cited “ Common,” ante, 
p. 333) : and where the claim to the right is based upon express or implied grant, or 
upon a lost grant, the inode in which the claim arises should lx? distinctly stated.
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Claim in an Aclion for Damage for Obtruding llte Acress of Light to 
a House where the llight is claimed bg Prescription.

1. The plaintiff was [and is] possessed of a dwelling-house, known
as----- , at ------, and having ------ windows on the [west] side thereof,
and was [and is] entitled by prescription under the Prescription Act, 
1K;S2 [or, by prescription from time immemorial], to the access and use of 
light [and air] to and for the said house through the said windows which 
were ancient lights.

2. The defendant, in------, 1!)—, erected, and has ever since maintained
[and still maintains], a high wall near to the said windows, and has 
thereby prevented and obstructed [and still prevents and obstructs] the 
light [and air] from entering into the said house by the said windows, 
whereby he has rendered the said house dark [and unwholesome].

Particulars :—[State particulars of the obstruction and damage.']

Claim bg a Reversioner for Damage for Obstructing his Ancient Lights (r).

1. The plaintiff was and is the owner of the house No. ------, ------
Street, ------, now in the occupation of A. D., as tenant thereof to the
plaintiff under a lease for a term of which -----  years, or thereabouts,
are still unexpired.

2. There arc in the said house the following ancient lights :—[State same.] 
!!. The defendant has erected a building of a permanent character

which materially diminishes the light coming through the said windows, 
and diminishes the value of the plaintiff’s reversion of and in the said 
house.

Maintenance, (s).

(/•) «See “ Re vers ion," post, p. 473.
(*) Maintenance is “an officious intermeddling in a suit that in no way belongs to 

one, by maintaining or assisting either party, with money or otherwise, to prosecute or 
defend it” (4 131. Comm., c. 10, ss. 12, 13 ; Read fa ugh v. Xeudegate, Il Q. It. D. 1 ; 
52 L. J. Q. It. 454 ; Alabaster v. liante»*, [1804] 2 Q. It. 807 ; [1805] 1 Q. It. 330 ; «4 
L. J. <). It. 76 ; Fitzmy v. Care, [1005] 2 K. It. 364, 300 ; 74 L. J. Q. It. 820). Cham
perty is a species of maintenance, being “ the unlawful maintenance of a suit in con
sideration of some bargain to have part of the thing in dispute or some profit out of it ” 
(/**/• Tindal, C.J., Stanley v. Janet, 7 Iting. 369 ; Janie» v. Kerr, 40 Ch. IX 440 ; 58 
L J. Ch. 355 ; tiny v. Churchill, 40 Ch. IX 481 ; 58 L. J. Ch. 345 ; liées v. l)e 
liernardy, [1806] 2 Ch. 437 ; 65 L. J. Ch. 656).

Where one of the parties to an action has been illegally maintained and assisted in 
it by a person who has no interest in the suit, the other party to the suit may bring an 
action against the person who has been guilty of such maintenance to recover any 
damages thereby sustained (Pechell v. Watson, 8 M. & W. 601 ; Rradlavgh v. Xewde- 
gate, U Q. B. IX 1 ; 52 L. J. (j. It. 454 ; Harris v. Rri*eot 17 Q. B. D. 504 ; 55 
L. J. Q. B. 423 ; Alabaster v. Harness, supra). But a person who has, or who reason
ably believes that he has, an interest in the suit, is justified in assisting one of the
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Malicious Puoskcution (/).

Claim for Malicious Prosecution before a Jiulire of the Pence and al 
Quarter Sessions.

The defendant, on the ------  -------. Ill—, maliciously and without
loasonahle or probable cause preferred a charge of larceny against the
plaintiff before a justice of the peace, sitting at-------, ------ , causing the
plaintiff to be sent for trial on the charge and imprisoned thereon from

parties, and liis doing so will not amount to maintenance (E'mdm v. IKtrker, 11 
M. A XV. 675 ; Hunter v. Daniel, 4 Hare, 420. 431 : J/utley v. J/utlei/, L. It. 8 (). It. 112 ; 
Jiradlaugh v. Xcwdegate, supra ; Alabaster v. Harness, supra). So also in the case of 
master and servant, or husband and wife, or of father and son, or of certain other 
near relations or connections, such assistance does not amount, to maintenance (sec 
Jiradlaugh v. Xeu'degate, supra ; Itac. Abr., Maintenance, A.) ; though the mere fact 
of the party being a cousin of the plaintiff is no justification for maintenance (Hatley 
v. Hutley, supra). It is a good defence to an action for maintenance that the 
defendant assisted the party from charitable motives, believing him to be oppressed 
(Harris v. Jlriseo, supra ; Alabaster v. Harness,supra). The doctrine of maintenance 
docs not apply to criminal proceedings (tirant v. Thompson, l.’> Hep. 2VO : 72 L. T. 264). 
Sec further, “ Maintenance,” post, p. 72V.

(0 This cause of action consists in the prosecution by the defendant of legal pro
ceedings, of a civil or criminal nature, against the plaintiff, maliciously, and without 
any reasonable or probable cause, whereby the plaintiff is injured, as by being arrested 
and imprisoned or put to expense {.Johnstone v. Sutton, 1 T. It. 493, 544 : Quart: Hill. 
«$'<*• i Co. v. Eyre, 11 Q. B. 1). 074, 683, 68V ; 52 L. J. <). B. 488 ; Dayson v. South Loud. 
Tramways Co., [1893] 2 Q. B. 3o4 : 62 L. «I. 493), or injured in credit or character 
(Su ite v. Huberts, 1 IÂ1. Raymond, 374, 378 ; Quart: Hill, Sc.. Co. v. Eyre, supra).

The statement of claim must show the legal proceedings i futed by the defendant 
against the plaintiff, and the termination of them in favour of the plaintiff, where 
the proceedings are capable of such a termination {liasèbi v. Matthews, L. R. 2 C. 1*. 
684 ; 36 L. J. M. C. 93 ; Met. Dank v. Dooley, 10 App. Cas. 210, 216, 228; Jtynoê v. 
Jiank of England, [1902] 1 K. B. 467 ; 71 L. J. K. B. 208), the aliscncc of reasonable 
or probable cause for instituting the proceedings, and the malice of the defendant in 
so doing, and also the arrest or other loss or injury suffered by the plaintiff {Johnson v. 
Emerson, L. R. 6 Ex. 32V, 344, 372 ; 40 L. J. Ex. 201 ; Saxon v. Castle, 6 A. & E. 652 ; 
A brat h v. X. E. Dy. Co., 11 Q. B. 1). 440, 448, 455 ; 11 App. Cas. 247 ; 52 L. J. Q. B. 
352, 620 ; Quart: Hill, ,fe., Co. v. Eyre, supra). Where the proceedings were ex parte, 
and the plaintiff had no opportunity of preventing an unfavourable termination, it 
was held that, notwithstanding such termination, the plaintiff might recover (Steward 
v. (iromett, 7 C. B. N. S. 191 ; 2V L, J. C. 1\ 170 ; (iildina v. Eyre, 10 C. B. N. S. 5V2 ; 
31 L. J. C. R. 174).

The absence of reasonable and probable cause is a question of law for the judge to 
determine; the facts and inferences of fact are for the jury (Lister v. Perryman, 
L. R. 4 II. L. 521 ; 39 L. J. Ex. 177 ; Drown v. Ilawhes, [1891] 2 Q. B. 718, 726, 727 ; 
60 L. .1. Q. B. 332 ; Cox v. English, fte., Dank, A. C. 168 ; 74 L. J. 1’. C. 62).

The onus of showing that there was not reasonable and probable cause rests on the 
plaintiff {Lister v. Perryman, supra ; A brat h v. X. E. Dy. Co., supra). “ In order to 
justify a defendant there must be a reasonable cause—such as would operate on the 
mind of a discreet man ; there must also be a probable cause—such as would ojierate 
on the mind of a reasonable mail ; at all events such as would operate on the mind of 
the party making the charge ; otherwise there is no probable cause for him” (per 
Tindal, C.J., in Jiroad v. Ham, 5 Bing. N. C. 725 ; Lister v. Perryman, L. R. 4 H. L. 
621, 532, 540 ; 3V L. J. Ex. 177 ; Shrosbery v. Os ma stun, 37 L. T. 792).

2
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tl,c-------------.ill—, until the-------------- , 11)—, ami prosecuted the plaintiff
thereon at the------Quarter Sessions, where the plaintiff was acquitted.

Particulars of special damage :— «£
Messrs. L. d* L.'s hill of costs .......................................... 65
Loss in business from 1st January, 111—, to 18th

February, Ui—................................................................. 1*H>
The plaintiff claims t'.Mni.

(Srr I!. X r.t 188J, A/i/i. (\, Sert. 17., Xo. l.V)

Mali vu may lie alleged as a faut without Hutting oat the circumstances from which it 
is to be inferred (Ord. XIX.. r. 22). The malice necessary to support this action consists 
in the defendant being actuated by spite, or by indirect or improper motives (Mitchell 
v. Jcnkin*, Ô 15. & Ad. Ô88 : //irks v. Faulkner, S (). 15. D. 167, 174 : ôl L. J. Q. 15. 
26S ; Ahrath v. X. K. It;/. Co., supra ; Brown v. Ifaickm, supra). Malice is a question 
of fact for the jury, and the absence of reasonable and probable cause affords in general 
some evidence of the presence of malice (//#.). if the prosecutor honestly believes the 
charge he makes, some distinct evidence of malice is required in order to prove he 
acte 1 maliciously (Brown v. Hawke*. supra). A prosecution instituted with malicious 
motives does not give a cause of action, unless there was also a want of reasonable and 
probable cause for it. (See Mitchell v. Jcnkin», xuprà ; Musyrore v. XrwrU, 1 M. & W. 
ÔS2 ; Hicks v. Faulkner, an pm.')

In an action for malicious prosecution of civil proceedings, special damage must be 
alleged and proved in order to sustain the action (Cotterril v. Jour*, 11 0. 15. 713 ; 
Quart; //ill, AY.. Co. v. Fyir, supra) ; but in certain cases, e g., malicious and unfounded 
petitions in bankruptcy, or for winding up of a company, damage to credit and 
reputation will lie presumed, ami will support the action (Johnson v. F memo n. I,. R. <5 
Kx. 3211; 4o L. ,J. Ex. 201 ; Quart; //ill, AY. Co. v. F y re. supra ; and see Wyatt v. 
Fulmer, [1833] 2 Q. It. 106 ; tiS L. ,1. Q. 15. 703). The extra costs incurred in success
fully defending a civil action, beyond the amount awarded by the Court, are not 
damage sufficient to maintain this action (Cottcrcll v. Jones, supra ; Quart; //ill, AY., 
Co. v. F y re. supra).

The arrest and prosecution of offenders, or supposed offenders, is a citizen's duty to 
public justice (sue per Earl of Sclborne, Cobb v. O. II'. lly. Co.. [1834] A. V. at 
p. 425), but is not in general within the scope of employment of servants, or part of 
their service, and a master, in the absence of proof of authority for or ratification of an 
arrest or prosecution by the servant on his behalf, is not ordinarily responsible for such 
arrest or prosecution. A servant in charge of property has, in general, an implied 
authority to do all that is necessary for the protection of such property, but no implied 
authority to punish for an infringement of the law. (See Allen v. L. S' S. 14'. By. Co., 
L. It. 6 Q. 15. (ifi, 69; 40 L. J. <). 15. 55 ; Bank of Xew South Wales v. theston. 4 App. 
<'ns. 270 ; 48 L. J. 1*. C. 2*i : Abraham* v. /trahi*, [1831] 1 Q. 15. Jllfi : 60 I,. J. <). It. 
238 ; Hanson v. Waller, [1301] 1 Q. It. 330 ; 70 L. J. Q. H. 231.) Thus it has lieen 
held that neither the arrest, nor the prosecution, of offenders is within the ordinary 
scope of a I sink manager’s authority, and that, unless there is express evidence of such 
authority, or evidence thereof to be implied from the exigency of the particular 
occasion, his principals arc not responsible for his action in arresting or prosecuting 
jiersons for stealing the bank property (Bank of Xew South Wale* v. Orest on. supra). 
8o a foreman porter in the service of a railway company, who is left in charge of a 
station, has no implied authority to give in charg} a person whom he suspects to lie 
stealing the company s property ; and if he gives an innocent person in charge on such 
suspicion, the company are not liable (Hthcard* v. L. A' X. II . Zty. Co., L. R. 6 C. V. 
41.» ; 33 L. J. C. 1\ 241). A similar decision was come to in the case of a manager of a 
public-house (/Zunson v. Waller, supra).

Authority to arrest or prosecute offenders may be implied in particular cases, where
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The like before a Jnnlire of the l'tare.

1. The defendant on the-------------, 19—, falsely and maliciously and
without reasonable or probable cause preferred before------, a justice of the
peace, a charge against the plaintiff of having [feloniously stolen the 
defendant’s purse] and procured the said justice to grant a warrant for the 
apprehension of the plaintiff on the said charge, and caused the plaintiff to
be arrested under the said warrant on the------------- , 19—, and imprisoned
until the-------------, 19—, and then brought in custody before the said
justice [and then procured the said justice to remand the plaintiff to prison
and caused him to be further imprisoned until the------------- , 19—, and
then again brought before the said justiceJ.

2. The said justice having heard the said charge, dismissed the same 
and discharged the plaintiff out of custody, whereupon the said prosecution 
determined.

8. The plaintiff has in consequence suffered the following special 
damage :—[<S?< out particulars of tiny sjierial damage.’]

The like, adieu the Plaintiff wan committed for Trial and the Grand Jury 
threw oat the Hill.

1. The plaintiff is a---- , residing at------- , in the------of------ .
2. On the ----- -------- . 19—, the defendant falsely, maliciously

and without any reasonable or probable cause appeared before Mr.----- ,
one of the magistrates at Bow Street Police Court, in the county of 
London, and charged the plaintiff with having [unlawfully obtained of
and from------the sum of-------by certain false pretences with intent to
defraud], and upon such charge procured the said magistrate to grant a 
warrant for the apprehension of the plaintiff and for bringing him before the 
said magistrate or some other magistrate to be dealt with according to the 
law, and under and by virtue of the said warrant caused the plaintiff to
be arrested and imprisoned for------hours, and afterwards to be brought
in custody before the said magistrate [and then procured the said 
magistrate to remand the plaintiff and caused the plaintiff to be imprisoned
from------------- , 19—, till------------- , 19—, and afterwards on the------
------, 19—, to lie brought again before the said magistrate], and then by
false and malicious representations procured the said magistrate to commit 
the plaintiff to prison to await his trial at the Middlesex Sessions.

8. ()n the------------ , 19—, the defendant falsely, maliciously, and w ithout
any reasonable or probable cause, caused a bill of indictment for that he did

t lie employment is such liait its duties could not be ctfiviently performed for the benefit 
of the employer without such authority {think of .\ew Sooth Walen v. Oicntoii, onjira ; 
Moore v. Met. Uy. Co., L. It. 8 (J. B. 8li ; 42 L. j. Q. 11. 23 ; M worth v. Mill. tty. Co., 
il y. 11. 1). 287 ; 30 L. J. (j. B. 281 : Human v. Waller, titjiru).
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[unlawfully obtain of and from the said------the sum of-------by certain
false pretences with intent to defraud] to be preferred against the plaintiff 
at the Middlesex Sessions then next ensuing. The grand jury, on the case 
coming before them, ignored the said bill of indictment, and the plaintiff 
was discharged from custody, whereby the said prosecution was determined.

4. Iiy reason of the premises the plaintiff has been injured in his 
reputation, and suffered pain of body and mind, and was prevented from 
attending to his said business, and incurred expense in defending himself 
from the said charge and obtaining his release from the said prosecution.

Particulars :—

The like, for a Malicious Prosecution 11/ Assizes (it).

1. The defendant, on the----- ------- , 19—, maliciously and without
reasonable or probable cause presented to the grand jury at the Assizes
lioldcn in and for the county of------, a bill of indictment against the
plaintiff, falsely charging him with having [stale the crime or offence 
charged], and maliciously and without reasonable and probable cause 
prosecuted and caused and procured the plaintiff to be tried at the said 
Assizes upon the said charge, and the plaintiff' upon such trial was 
acquitted of the said charge.

Particulars of special damage are as follows :

For a Malicious Arrest muter s. C if the /Jeblors Act, 18(19 (V).

The defendant maliciously and without reasonable or probable cause, 
by making a false affidavit on an application under s. (i of the Debtors Act, 
18(19, caused and procured an order to be made by the Hon. Mr. Justice

(w) If the defendant maliciously and without reasonable or probable cause procures the 
prosecution of a criminal charge, it is no defence for him, if sued, that he has procured 
himself to be bound over by recognisance to prosecute {Dubois v. Knits, 11 A. & E. 
•1211 ; see Fit:john v. Mar hinder, U C. 11. N. S. f>0."i). A remand is the act of the magis
trate, and may be sued for in an action for malicious prosecution ; it cannot be charged 
as the act of the defendant so as to support an action for false imprisonment. (See Lock 
v. Am/,ton, 12 Q. 11. 871.)

(•*•) An action is maintainable for falsely anti maliciously, and without reasonable or 
probable cause, making or procuring an affidavit under s. 6 of the Debtors Act, 18(10 
(82 & 88 Viet. c. 52), and thereby obtaining an order for the plaintiffs arrest. (Sec 
Daniels v. Field ini/, 1(1 M. & \Y. 200 : (Iraintjer v. Hill, 4 Bing. N. C. 212; and Lees v. 
Patterson, 7 Ch. D. 8(1(1 ; 47 L. «I. Ch. (11(1.) A person privileged from arrest on the 
ground that lie is attending a Court of justice as a witness, or on any similar ground, 
if arrested, cannot maintain an action, although the arrest was made maliciously and 
with knowledge of the privilege : for the privilege is that of the Court granting it, and 
not that of the person, and it is discretionary in the Court to allow the privilege, even 
if claimed by the plaintiff (Mat/nay v. It art, 5 Q. 1$. 881 ; Yearslei/ v. Ilea ne, II 
M. & W. 822 ; Philip v. .Xaylor, 8 H. A N. 14 : I lb. 565 ; 27 L. J. Ex. 222 ; 28 lb. 
225).
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------, on the------- —, 1!)—, whereby it was ordered that the defendant
should lie arrested and imprisoned as therein mentioned, and maliciously 
and without reasonable and probable cause procured the defendant to lie
arrested on the------------- , 19—, under the said order, and detained in
custody for------days until he was discharged therefrom by an order of
the lion. Mr. Justice ——, dated the------ ——> 111—, whereby the said
first-mentioned order was rescinded.

Particulars :—
The affidavit was false in the following particulars :—[Stale mine.']
[Stale s/iecial damage, if any.~\

Mandamus (//).

("aim for a Mandamus.

[AW forth I hr 'iron mh n/ inn which the claim is founded, taking can lo slum 
lhat the gh tin! iff is /lecsonally in If rested in the duty claimed to he fulfilled, and

(//) Ity the ('. L. V. Act. 18.*>4, ss. tis 78. the superior Courts of Common Law were 
empowered to grant to the plaintiff in any action (except replevin and ejectment), in 
pursuance of a claim to he made in the action, a peremptory writ of mandamus com
manding the defendant to fulfil any [public or ÿWflw/'-public] duty in the fulfilment of 
which the plaintiff was personally interested. This jurisdiction was transferred, by 
s. hi of the .luil. Act, 1873. to the High Court of Justice, and the jurisdiction is 
preserved by s. f> of the repealing Act (hi k 47 Viet. c. 41»), and also by s. 2Ô (8) of the 
Jud. Act, 1873, and by the il. S. ('. (See Ord. LIU., rr. 1—4 ; Ord. XLIL, r. 30.)

The mandamus here spoken of is not the ancient prerogative writ of mandamus 
which is granted on motion, but is a mandamus to perform some act by way of relief 
in an action. (See (Hoxxop v. Next on Local lloanl, 12 ('h. I>. 102, 122 ; 451 L. J.Ch. Hit; 
Smith v. Charley District Council, [1H1>7] 1 (). It. 532, f>38, (178 : till L. J. (). It. 427.) 
No writ of mandamus is issued in an action, hut a judgment or order is made which 
has the same effect as a writ of mandamus formerly had (Ord. LI IL. r. I).

Where the plaintiff seeks to obtain a mandamus in an action he must indorse such 
claim upon the writ of summons (sec Ord. LUI., rr. 1, 2), and the statement of claim 
should distinctly claim the mandamus, and should show what is the duty of which 
performance is sought to be enforced, and state the material facts relied upon in 
support of the claim, and allege that the plaintiff is personally interested in the 
fulfilment of such duty, and that he sustains or may sustain damage by the non
performance thereof, and that performance thereof has been demanded and refused or 
neglected.

A mandamus may be claimed either together with claims for damages or other relief, 
or separately, and it is not necessary that the plaintiff in such action should show a 
cause of action which would entitle him to recover damages [Fotherby v. Metrop. Ity. 
Co.. L. It. 2 ('. I\ 18S ; 3(5 L. J. <'. I’. 88). The duty for the performance of which a 
mandamus is claimed in an action must be one of a public, or //////«/-public, nature, as 
well ns one in the performance of which the plaintiff is personally interested. (See 
Jtenxon v. Paul, ti E. k 15. 273 ; 2"> L. J. <). It. 274 ; Xorrix v. I rich Land Co., 8 E. k It. 
•*» 12 ; 27 L. J. <). It. Ilf»; Fotherby v. Met. Ity. Co., nnpra.) Hence an action for a 
mandamus will not lie for the specific performance of a mere personal contract, as to 
accept a lease under an agreement (lienxon v. Paul, eupra). Nor will an action for 
a mandamus lie where there is any other equally effectual remedy, as for instance, for
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that he sustains or trill sustain damage by the non-per for mince of such duly, 
and Hint performance thereof has been demanded by him and refused or 
neglected, and conclude :—]

The plaintiff claims a mandamus commanding the defendant that [here 
slate the duty claimed to be fulfilled].

Claim for a Mandamus to Guardians of the Poor of a Union to Pay 
Costs in Pursuance of an Order made by Quarter Sessions and 
removed into the lliyh Court by Certiorari (z).

1. On the ------ ------ , 19—, the plaintiffs entered an appeal to the
(1 encrai Quarter Sessions of the Peace for the county of Middlesex against 
a certain rate or assessment made for the relief of the poor of the parish of
------ , on the-------------- , 19—, in res|>ect of premises described in the
rate book for the said parish. The assessment committee of the------
union appeared as respondents to the said appeal.

'2. The said appeal came before the said Court of General Quarter
Sessions on the-------------- , 19—, and the said Court ordered (inter alia)
that the respondents should pay the plaintiffs’ costs of and attending the 
said apjKial, which said costs were thereafter duly taxed at £------ .

9. The respondents to the said appeal neglected and refused to pay the 
said costs in accordance with the said order, and the said order was on the
------ ------ , 19—, by au order of the Honourable Mr. Juiticc ------
removed into this Court.

a personal debt for which an action may be brought in the ordinary manner (Hush v. 
Jim run, 1 H. k ('. 500 ; 32 !.. J. Ex. 54).

The following arc instances of actions in which a claim for a mandamus has been 
held to lie, viz. : against a public company requiring them to register the plaintiff as a 
shareholder in respect of liis shares (Xorris v. Irish Lund Co., 8 E. k B. 512 ; 27 
L. J. Q. 11. 115 ; and sec other cases cited unte, p. 342) ; requiring the company to 
replace on the register the name of the plaintiff which had been wrongfully removed 
(Su'un v. Xorth Jiritish Australasian Co., 7 H. k N. 603 ; 31 L. J. Ex. 425 ; 2 H. k C. 
175 : 32 L. J. Ex. 273) : against a railway company requiring them to issue a warrant 
for a jury to assess compensation for land which they had given notice to take for the 
purposes of their undertaking (sec ante, p. 342) ; against Improvement Commissioners 
requiring them to levy a rate for the payment of a debt due to the plaintiff ( Ward v. 
Aotvndc*, l K. x K. 940, 956 : 2s L, .1. Q. B. 265 : 39 lb. lu ; Worthington v. Hnlton, 
L. It. 1 11. 63) ; against Improvement Commissioners to compel them to apply their
funds in payment of certain bonds in compliance with their duty (Webb v. Herne Jimj 
Commissioners, L. 11. 5 (j. 1$. 642; 3!l L. .1. Q. 14. 221). But where the General Council
established by the Medical Act (21 X 22 Viet. c. 90), acting bond fide under the discre
tionary powers given them by that Act, lmd expunged the plaintiff's name from the 
register of medical practitioners, a mandamus against them to restore it was refused 
(AUhntt v. Cenerul Conned, 23 (j. 14. 1). 400 ; 58 L. J. Q. 14. 606).

(z) The taxation of costs ordered by Sessions to he paid must take place at the 
particular Sessions, unless there is an agreement to tax out of Sessions (Mid. Jit/. Co. v. 
Edmonton Union, [1895] A. C. 485) or the case is one within the Licensing Act, 1902, 
. SO.
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4. The said costs have not licen paid, and by virtue of the provisions of 
the statute 27 & 28 Viet. c. 89, the defendants arc hound to pay the 
same.

6. Application was made by the plaintiffs to the defendants for payment
of said costs so taxed at £----- , by a letter doted------------- , 19—, but
the defendants have wholly neglected and refused to pay the same or any 
p ut thereof.

The Plaintiffs claim :—
( I.) A mandamus commanding the defendants to pay the sum of £----- ,

in accordance with the order of the Court of General Quarter 
Sessions of the Peace for the county of Middlesex, made on the 
----- of-------, 19—.

See a Form »/ Claim ayainst a Company antler the Lamls ('lawns 
Cvasolidalivi Art, 18f.">, for a .Vamlamus requiring l/tem In issae /heir 
Warrant fir a Jury, ante, p. 842.

Thr filloiriny firms of iMaralion may be useful :—
Ayainst a Joint Slock Company to register the /’lainliff as a Shareholder: 

Copeland v. N. E. Ry. Co., (i E. & 11. 271 ; Swan v. North British 
Australasian Co., 7 11. & N. tiOl ; 81 L. J. Ex. 425.

Ayainst a Company by the Administrator of a Deceased Shareholder to 
com/iel the Company to register him as the Proprietor of the Shares : Norris v. 
Irish Land Co., 27 L. J. Q. H. 115 | 8 E. & It. 512.

Makkkt (a).
Claim for Disturbing the Plaintiff 's Market.

1. The plaintiff was possessed of an ancient market for the sale of gtwsls,
wares, and merchandise, liolden in the town of------, in the county of----- ,
on [Saturday] in every week, together with tolls, stallage, and other profits 
to the said market appertaining.

(//) The mere grant of a market does not of itself confer the right to prevent 
persons from selling on market days in their private houses, though within the town 
or manor where the market may he held ( Macclesjield {May or) v. ('liapman, 12 M. k W. 
18 ; Penny n {Mayor) v. Pest, 3 Ex. 1). 2112 ; 48 L. J. Ex. 103 : Manchester Chrjo ratios 
v. Lyon*, 22 Ch. 1). 287) ; but such right may be acquired by immemorial enjoyment 
or prescription (Mosley v. Wo liter, 7 B. k C. 40; Mo cries field {Mayor) v. Pedley, 4 
B. A: Ad. 307 ; Penryn {Mayor) v. Jlest, supra.

As to markets authorised by statutes incorporating the Markets and Fairs Clauses 
Act, 1847 (10 Viet. c. 14), see the provisions of that Act, which, by s. 13, exempts sales 
in a person’s own dwelling-place or shop from the penally thereby imposed for disturb
ance of such markets. (See Ashworth v. J/ey worth, L. 11. 4 Q. B. 316 ; 38 L. J. M. C.
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•j. The defendant disturbed the plaintiff’s said market and prevented his 
enjoyment thereof, and of the said tolls, stallages, and other prolits, by 
unlawfully holding a new market for the sale of divers goods, wares, and 
merchandise in the said town near to the place where the said market of 
the plaintiff was holden as aforesaid.

8. In consequence the plaintiff lost the tolls, stallages, and other profits 
of the said market.

The plaintiff claims :—
(1.) Damages.
(2.) An injunction restraining the defendant, his servants and agents, 

for holding the said new market or disturbing the plaintiff’s 
market.

Claim for Disturbance of Market and Refusal to )hdj Tolls (b) : see Penryn 
(Mayor) v. Rest, 8 Ex. 1). 282 ; 48 L. .1. Ex. 108.

Claim for Damayes for Disturbance and Injunction : Wilcox v. Steel, [1804] 
Ch. 212, 214 ; 78 L. .1. Ch. 217. 218.

•.'I ; Wmrm v. MUckM, !.. It. 7 Q. 0. HO; Il L J. M. < . I7<> : Hooper v. A ootkoU, 3 
Q. H. I). 127 ; Ahergarenny ('ommisdoners v. Straker, 42 Ch. 1). 83 ; 58 L.,}. Ch. 717 ; 
where see as to injunctions against such disturbance. See also Llandudno V. D. C. v. 
Hughes, [1801] 1 0. It. 472 ; (ill L. J. Q. It. 3o3 : Woolwich {Mayor, .Jr.) v. Gibson, 1*2 
Ii. T. 688.)

As to the construction of giants of market, see (treat Eastern lty. Co. v. (Iold*mid 
Il App. Cas. 1127 ; 64 L. J. Ch. 162; Att.-Gen. v. Horner, 14 Q. It. I). 246 : 11 App.Cr.s 
411» ; 54 L. .1. Q. It. 227; 55 Ih. 193 ; and Manchester Corporation v. Lyon*, supra, 
where see as to the effect of a re-grant of an ancient market by a subsequent statute. 
The franchises of fair ami market may co-exist (Newcastle {Duke) v. Worksop C. IK C., 
[11102] 2 Ch. 146 ; 71 L. J. (’ll. 487). Toll is not incident to a market, but owes its 
or"gin to a further grant (Ih.).

The owners of a cattle market are bound to see that the place in which they hold 
their market is reasonably safe for the cattle, and if a person using the market on 
their invitation and paying them tolls, sustains damage by their neglect of this obliga
tion, he may, in the absence of contributory negligence or voluntary acceptance of the 
risk, sue them for the loss so sustained by him ( Lax v. Darlington ( 'orjto ration, 5 Ex. I). 
28 : 411 L. J. Ex. 106).

(It) As to what acts constitute a disturbance of a market, see Mosley v. Chadwick, 7 
It. A: V. p. 47, n. (//) : Mosley v. Walker, 7 B. & C. 40 ; Dr id gland v. Shapter, 6 M. & 
W. 375 ; Yard v. Ford, 2 Wins. Saund. 1871 ed., p. 600 ; London (Mayor) y. Loir. 41) 
L. J. Q. B. 144 ; 42 L. T. It» ; Dorchester (Mayor) v. Ensor, L. B. 4 Ex. 335 ; Elire« v. 
Payne, 12 Ch. 1). 468 ; Manchester (hr/mention v. Lyons, supra ; Spurting v. Dantoft, 
[1891 ] 2 Q. B. 384 ; 60 L. J. Q. B. 745. In the case of a mere sale outside the market 
the defendant’s intention is important, but it is immaterial when he has really established 
a rival market ( Wilcox v. Steel, [11104] 1 Ch. 212 ; 73 L. J. Ch. 217).

An action will lie for, and an injunction may be granted against, the disturbance of 
an ancient market which is regulated by statute, even although the statute gives a 
summary remedy (Stercn* v. Choicn, [1901] 1 Ch. 894 ; 70 L. J. Ch. 571).

It is no defence to an action for an injunction against disturbance of a market, that 
the accommodation in the plaintiff's market is insutticient (Great Eastern Dig. Co. v. 
O'oldsniid, supra).
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Fur forum of decluvations before the J udicature Acts, nee : For disturbing tlm 
plaintiff'll market by eelliny yood» near the market : Brutytaad v. Simpler, 
5 M. & W. ; 17 ; Brecon (Mayor) v. Eduards, 1 II. <fc 0. 51 ; SI L. .1. Ex. 
8H8 ; fur disturbing the plaintiff'll market by eelliny yuoils in private ehope 
on market days : Devisee (Mayor) v. Clark, 8 A. & E. 50(1 ; Moeley v, 
Walker, 7 15. & C. 40 ; Macclesfield (Mayor) v. Chapman, 18 M. & W. 18 ; 

for dirturbing the plaintiff's right of holding a stall in a market adjoining his 
house by removing the market : Ellis v. Bridgnorth (Mayor), 15 C. IS. N. 8. 
52 ; 82 L. J. C. I’. 278.

Mabtkii and Skbvast (/•)•

Claim for enticing away the Plaintiff's Servant (d).

The plaintiff hag suffered damage by the defendant on the-------------,
111—, wrongfully enticing and procuring A, B., who was then in the
service of the plaintiff [in the business of a------] as a------, to depart
from the said service unlawfully and without the consent and against the 
will of the plaintiff', whereby the plaintiff was deprived of the services of 
the said A. B., and was put to great inconvenience [in his said business]. 

Particulars :—

(r) A master may, in general, sue for loss of services caused by an injury to his 
servant inflicted by the defendant (see the cases cited infra, and Hod toll v. Stallehrass, 
11 A. & K. 301); and he may maintain the action although the injury done to the 
servant was not direct, but consequential, and one for which the servant could not 
have maintained an action of trespass (Martinez v. Gerber, 8 M. & U. 88).

The loss of service is essential to the cause of action.
It has been held that a master cannot maintain an action for loss of services caused 

by an injury which resulted in the immediate death of his servant {per Kelly, C.lb, 
and Piggott, lb, Pram well, lb, dixsentiny, Osborn v. Gillette L. 11. 8 Ex. 88 ; 42 
L. J. Ex. 53).

An action may be maintained by a parent for the loss of service of his child, if the 
child is living with the parent, and capable of performing acts of service ; but where 
the child was incapable of performing any service by reason of his tender age, the 
action was held not maintainable {Hall v. Hollander, 4 lb & ('. 060).

(f/) In order to maintain this action there must be a valid contract of service, or an 
actual subsisting service in fact {Sykes v. Dixon, 1» A. & E. 003; Hartley v. Cum ini in/*, 
à lb 217 ; Jioicen v. llall, 0 Q. B. I). 333 ; 50 L. J. Q. II. 305 ; De Francesco v. 
Jlarnum. 45 ('ll. 1). 430 ; 00 L. J. Ch. 031), to the knowledge of the defendant (Forex v. 
\YH*oh, Peake, 55 ; De Francexco v. Jlarnum, xupra), and an actual loss of service by 
the act of the defendant (see Foyer v. Grimwood, 1 Ex. 01). An action will not lie for 
enticing away an apprentice if the indentures of apprenticeship are void (Cox v. Muncey, 
0 ('. P». N. 8. 375). The services of a daughter residing at home are sufficient to entitle 
the father to maintain an action for enticing her away {Evans v. Walton, L. It. 2 C. V. 
015 ; 30 L. ,1. ('. P. 307). Where the defendant has enticed away the plaintiff's appren
tice, or has kept him after notice, the plaintiff may waive the tort and sue as upon a 
contract for the value of his services {Lightly v. Clouxton, 1 Taunt. 112 ; Foster v. 
Steuart, 3 M. & S. 191). As to actions for inducing another to break a contract, sec 
further Allen v. FI tod, (ft inn v. Leathern, and the cases cited pest. pp. 489 et *eq.



MASTER AND SERVANT. 433

For a form under the old Prarlire for iiiatirioitslg enticing a inn/ a singer 
and procuring her to break her engagements, see Lumleg v. G ye, 2 E. 
& 13. 21C ; 22 L. J. Q. 13. 403.

For Loss of Services by the Seduction of the Plaintiff's Servant (e).

1. The plaintiff has suffered damage from the seduction and carnally
knowing by the defendant on [or about] the-------------, 19—, of G. If.,
the [daughter and] servant of the plaintiff, [whereby the said O. If.
became pregnant with a child, of which she was delivered on the------
----- , 19—].

2. The plaintiff in consequence lost the services of the said G. If. for a 
long time and incurred expense in and about taking care of and nursing 
the said G. If. and in and about tbe delivery of the said child.

Particulars of special damage arc as follows :— ^

Loss of service [as ----- ] from the 1st March to the
30th November, 19—, estimated at...............................  100 0 0

Nursing and medical attendance [as appears by accounts
that will be produced on notice] .................................... 10 10 0

The plaintiff claims £500.
{See ft. S. C., 1883, Ajip. 6'., Sert. Vf., No. 9.)

£110 10 0

M In order to maintain an action for seduction, the relation of master and servant 
must subsist between the plaintiff and the seduced person at the time of the seduction 
(Furies v. Williams, 10 Q. B. 723 ; Hedges v. Tayy, L. K. 7 Ex. 283 j 41 L. J. Ex. 
lull) ; but the services of a daughter to her parents arc sufficient for this purpose (lb ). 
Where the seduced woman is at the time of the seduction in the service of her seducer 
and not of her father, her father can maintain no action in res|>ect of her seduction 
( Whitbourae v. Williams, [1001] 2 K. B. 722 ; 70 L. J. K. B. 033), notwithstanding 
that she may have left her seducer’s service, and be (icrforming services for her father 
and living at her father’s exjtense at the time of the birth of her child ( (Hut! nr y v, 
Murphy, 26 L. It. lr. 651). So if the daughter is in her father’s service at the time of the 
seduction, and he subsequently die, the mother cannot maintain the action (Hamilton 
v. Long, [1003] 2 Ir. K. 407).

A father can maintain an action for the seduction of his daughter only in respect of 
his loss of his daughter’s services occasioned by the seduction, anti not in respect of 
his being compelled to maintain her by reason of the seduction (Urinnetl r. llWfs, 7 
>1. It tl. 1033). The loss of service must be alleged in the statement of claim, and 
proved. Any loss of service, however trilling, is sufficient for the purpose of main
taining this action. (See Tltomj.aon v. ltoss, 5 H. 4c N. 16 ; 20 L. J. Ex. 1 ; .Vanity v. 
Field, 7 0. B. N. S. 06 ; 20 L. J. C. V. 70 ; Hist v. Four, 4 B. 4c S. 400 ; 32 L. J. (j. V. 
386 ; Frans v. Walton, ante, p. 432 ; Terry v. Hutchinson, L. R. 3 Q. B. 509 ; 37 L. J. 
t). B. 2Ü7 ; lh dyes v. Tayy, snjtni.) The loss of service must be occasioned by the act 
ef the defendant. Where the jury found that the defendant seduced the plaintiff’s 
daughter, but was not the father of the child w hose birth occasioned the loss of service 
he was held entitled to a verdict (Fayer v. Grimteood, 1 Ex. 61).

Particulars of the time and place of the alleged seduction will not generally hr,
Il L. y f
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Against a Muster for Injuries caused In/ the Negligent Driring of his 
Serrant (/) : see the form sub til. “ Negligence,” /mst, ji. 440.

ordered, at all events before defence, unless the defendant makes an affidavit denying the 
seduction (Knight v. Engle, (il L. ï. 780 ; Thomson v. Birkley, 47 L. T. 700 ; Hanna 
v. Keen*, [ 1890 J 2 Ir. It. 220).

(/) The master is, in general, liable for the negligence of his servant in the course 
of his employment, and he is also liable for wrongful acts done by the servant wilfully 
and intentionally, if done in the course of the employment and for the purposes of the 
master (Li in jam v. Loud, (ten. Omnibus Co., 1 H. Sc 0. A20 ; 32 L. J. Ex. 34; llu::eg 
v. Field, 2 ('. M. & It. 432 ; Croft v. Alison, 4 lb & Aid. ADO ; Patten v. Ilea, 2 C. B. 
N. S. 606 ; 20 L. J. 0. 1*. 23A ; Whatman v. Pearson, L. It. 3 C. P. 422 ; 37 L. .1. C. P. 
IN ; Btyley v. i/. x | !.. By* c„.t L. fc S 0. P. 118 : It L J. v. P. 78 ; % t. 
Monday, [180A] 1 (j. It. 742 ; 04 L. J. Q. It. 148). He is liable for every such wrong 
of his servant or agent as is committed in the course of his service, and for the master's 
benefit, though no express command or privity of the master be proved, because, 
although the master may not have authorised the particular act, he has put the agent 
in his place to do that class of acts, and he must be answerable for the manner in 
which that agent has conducted himself in doing those acts (Harwich v. English Joint 
Stock Hanky L. K. 2 Ex. 2AD ; 30 L. J. Ex. 147, per Willett, J. : Mackay v. Commercial 
Hank of Acw Jirnmicick, L. It. A P. C. 3V4 ; 43 L J. P. (’. 31 ; Uonldsworth v. City 
of Glasgow Bank, A App. Cas. 317 ; Citizens Assurance Co. v. Brown, [1D04] A. C. 423). 
The master, however, is not liable for the negligence of his general servant whilst 
acting under the orders and control of another person (/lonrkcv. White Moss Coll. Co., 
2 C. 1*. lb 2oA ; 46 L. J. C. P. 283 ; Swainson v. X. E. By. Co., 3 Ex. D. 341 : 47 L. .1. 
Ex. 372 ; l)o no can v. Laing, ,fr. Syndicate, [1893] 1 Q. lb 02 D ; 03 L. J. Q. lb 2A). 
In these cases the principal test is, who in fact, having regard to the contract between 
the master and the other person and the circumstances of the case, has, at the time of 
the negligence complained of, the control of the servant (/A., Waldock v. Winfield, 
infra ; Jones v. Scnllard, infra ; Mitcham v. St. Marylebone Ji. ('., 1 L. (J. lb 412). 
He is not liable for acts done by the servant beyond the scope of his employment, or 
for acts done by him for his own purposes (Lyons v. Martin, 8 A. k E. A12 ; Mitchell 
v. Crassweller. 13 0. lb 237 ; 22 L. .1. C. P. 100 ; Storey v. Ashton. L. It. 4 Q. lb 476 ; 
38 L. J. Q. lb 223 ; Rogner v. Mitchell, 2 C. P. lb 3A7 ; Stereos v. Woodward, 0 
Q. lb D. 318 ; A0 L. J. C. P. 231 ; Jiritish Banking Co. v. Charmcood By. Co., 18 
(). lb D. 714 ; AO L. J. Q. lb 44D ; Sanderson v. Collins, [1004] 1 K. lb 028 ; 73 L. J. 
K. lb 348 ; Board v. London G. 0. Co., 2 Q. lb A30 ; 60 L. J. Q. lb 89A). As
to the authority of servants to give persons into custody, see ante, p. 42A.

The master is not in general liable for the negligence of persons employed by the 
servant to do his work, between whom and the master the relation of master and 
servant does not exist (Milligan v. Wedge, 12 A. k E. 737 ; Bajtson v. Cnbitt, 0 M.& W. 
710 ; Gwilliam v. Twist, [189A] 2 Q. lb 84 ; 04 L. J. Q. B. 474).

The hirer of a carriage and horses, to be driven by the servant of the owner, is not 
ordinarily liable for the negligent driving of the servant (Laugher v. Pointer, A B.AtC. 
A47 : Çnarman v. Barnett, 0 M. k \\ . 400 ; Jones v. Corporation of JAcerpool, 14 
(). lb 1). 800 ; A4 L. J. Q. lb 31A ; and see McLaughlin v. Pryor, 4 M. <V (J. 48) ; but 
the owner of a horse and carriage, who hired a driver from a livery stable keeper, was 
held liable for the negligence of such driver (Jones v. Scnllard, [1808] 2 Q. B. AOA ; 
07 L. J. Q. B. 895). The owner of vans and horses which he let out to a manufacturer 
together with a driver for the purpose of delivering the manufacturer’s goods, was held 
liable for the negligence of the latter whilst delivering such goods (Waldock v. 
Winfield, [1901] 2 K. lb A96 ; 70 L. .1. K. lb 92A).

A cab proprietor under the statutes relating to hackney carriages is liable for the 
negligence of his diiver (Paries v. Jlider, 0 E. k lb 207 ; I enables v. Smith, 2 Q. lb lb 
279 ; 40 L. J. Q. lb 470 ; King v. London In./awed Cab (o., 23 Q. lb L>. 281 ; A8 L. J. 
(j. B. 450 ; Keen v. Henry, [ 1894] I (j. lb 203 ; 03 L. J. Q. lb 211).

7
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In an Action wider the Employer»' Liubilily Act, 1880 (4!) it' 41 
Viet. r. 42), reinvent into the Hiyh Court by Certiorari (yJ.

1. The plaintiff, on the---------------- , 1!'—, entered a plaint in and
caused a summons to be issued out of the County Court of------- , holden
at-------, against the defendants in respect of the cause of action hereinafter

Where a person employs a contractor to do certain work, the work being proper to 
be done and the contractor a proper person to do it, the employer is not in general 
liable for injuries caused by the negligence of the contractor or of the servants 
employed by the contractor in the performance of the work (Pickard v. Smith, 10 C. It. 
N. S. 470 ; 1 Indie v. /,. S' X. 11’. lty. Co., 4 Ex. 244 : Omiou v. Freeman, 11 C. B. 807 ; 
Peachey v. llowland, 13 V. 11. 182 ; Steel v. South Fartent lly. Co., 16 11.55V ; Allen
v. Hayward, 7 (). 11. 06V ; Pearson v. Cox, 2 V. D. 363 : Dalton v. Angus, If App. 
Cas. 740, 820 : 5v L. J. (J. 11. 080 ; Jones v. Corporation of Lirerptud, supra) ; but he is 
liable where the work contracted for is wrongful and causes the injury {Ellis v. 
Sheffield Has Co., 2 K. <k 11. 707 : Hole v. Sit tiny bourne, lly. Co., 0 11. & N. 488 ; 30 
L. J. Ex. 81 : Flake v. Thirst, 2 H. iV C. 20; 32 L. J. Ex. 188). He may also be liable 
where he retains a control over the contractor or personally interferes with the work 
(Huryess v. Gray, 1 ('. 11. 578) ; and where a duly is incumbent upon a person, he is 
not excused for the omission or imperfect performance of the duty by reason of his 
having engaged a contractor to do it (Holey. Sift iiiybou rue lly. Co.,supra ; Tarry v. 
Ashton, 1 Q. 11. L). 314 : 45 L. .1. t). It. 20o : Dower v. Peate, 1 Q. 11. 1). 321 ; 45 L. J. 
1). 11. 440; Dalton v. Any us. supra ; Hardaker v. Idle District Council, [1836] 1 Q. 11. 
335 ; Penny v. Wimbledon l chan Council, [1833] 2 Q. It. 72 ; 118 L. «J. Q. 11. 704).

Where the work which the contractor is employetl to do is such that, in the absence 
of reasonable care and precaution, it is likely to involve injurious consequences to the 
public or to a neighbour, the employer may be liable for the negligence of the con
tractor in doing the work {lb. ; Hughes v. Perdrai, 8 App. Cas. 443 ; 52 L. J. (). 15. 
71U : Flack v. Christchurch Finance Co., [1834] A. V. 48 ; Hardaker v. Idle District 
Council, supra; Penny v. Wimbledon Lilian Council, supra); though not for mere 
casual or collateral accidents (Penny v. W imbledon Urban Council, supra; Clements v. 
Tyrone C. C., [13V5J Ir. It. 413),

When the negligence of the servant is the effective cause of au injury, the fact that 
t he injury is immediately caused by the intervention of a third party docs not relieve the 
master from liability (Enylehart v. Fan-aid, [1837] 1 Q. 11. 24U ; 11(1 L. J. (J. 11. 122).

(y) Before the passing of the Employers’ Liability Act, 1880 (43 hi 44 Viet. c. 42). a 
master was not in general liable to an action at the suit of a servant for an injury 
arising from the negligence of a fellow-servant in the course of a common employment 
(Priestley v. Fowler, 3 M. & W. 1 ; Hutchinson v. York lly. Co.. 5 Ex. 343 ; Deyy v. 
Midland lly. Co., 1 H. A; N. 773 : 26 L. J. Ex. 171 : Sear le v. Lindsay. 11 C. It. N. s. 
423 ; 31 L. J. C. 1\ 106 : Swainson v. X. F. lly. Co., 3 Ex. 1). 341 ; 47 L. .1. Ex. 372 : 
Johnson v. Lindsay, [1831] A. C. 371 : 61 L. J. I). 11. 30). This is still the law with 
regard to actions commenced in the High Court of Justice : but by the above-mentioned 
Act a special action, to be brought in a county court, is given in res|>cct of jiersonal 
injury caused to a workman under the circumstances therein set forth, lly s. 6 of the 
above Act, upon the application of either plaintiff or defendant, jiowcr is given to 
direct the removal of such action into the High Court by certiorari. This power is 
discretionary, and will not be exercised in the absence of sjarial circumstances plainly 
rendering its exercise desirable (Monday v. Thames Ironworks fb.. lu Q. It. 1). 53; 
52 L. J. Q. It. 113 ; It. v. Judge of Cdy of Loudon (hurt, 14 I). It. 1). 305 : 54 1,. J. t). It. 
330). After removal, the action is conducted in all restarts as if it had been originally 
commenced in the High Court (Daries v. W illiams, 13 Vh. 1). 55V : 43 L. J. Ch. 352).

In order to exempt the master from liability in an action not within the Employers’ 
Liability Act, 188V, there must be a common employment and a common master,

F F 2
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set forth, and by a writ of certiorari duly issued on the------------ , 11)—,
out of the King’s Bench Division of the High Court of Justice, directed 
to the judge of the said County Court, the said plaint, with all things 
touching the same, were sent into the said King’s Bench Division of the 
said High Court of Justice.

-, &c. [Slate the facte concisely, showiny the cause of action.]

lly a Servant ayainsl his Master for nii/iloi/iny him lu work upon an 
unsafe Scaffohtiny (/,).

1. The plaintiff was, on the------------- , HI—, employed [as a bricklayer]
by the defendant to do certain work for the defendant upon a certain 
scaffolding constructed by the defendant at —.

though the service need not be permanent or for any defined time (Johnson v. Lindsay, 
[ 1891] A. V. 371 ; 61 L. J. Q. It. 90). Where two servants are servants of the same 
master, and where the service of each will bring them so far to work in the same place 
and at the same time that the negligence of one in what he is doing, as part of the 
work which he is bound to do, may injure the other whilst he is doing the work which 
lie is bound to do, the master is not, at common law, liable to the one servant for the 
negligence of the other ( per Brett, L.J., in Charles v. Taylor, 3 C. 1\ 1)., at p. 496). 
Workmen do not cease to be fellow-workmen because they are not all equal in point of 
station or authority ( Wilson v. Merry, L. It. 1 H. L. Se. 326; Medley v. Pinhney 
SteoMêh!/> ( ' 1894] A. 0. Its : !.. J. <,>. B. 4 i!t).

A person who volunteers to assist a servant in his work is in the same position as a 
servant in respect of the right of action for personal injury against the master (Deyy 
v. Midland lly. Co,, 1 H. Ac X. 773 : 26 L. J. Ex. 171 ; Potter v. Faulkner, 1 ll.A: S. 
8OU : 31 L. .1. Q. B. 30 : and see Abraham v. lleynolds, 5 H. & N. 143). But where, 
while a person is on the defendants' premises with their consent for the purpose of 
assisting in the delivery of his own goods, an accident happens to him through the 
negligence of the defendants' servants, the defendants arc liable to him for the con
sequences of their negligence ( Wriyht v. L. <)’• _Y. 11'. lly. Co., 1 Q. B. 1). 252; 4'» 
L. .1. (). B. 570 : and see Holmes v. y. K. lly. Co., L. It. 6 Ex. 123 ; 38 L. J. Ex. 151). 
Where a railway station was used by two companies, it was held that the res|>cetivc 
servants of the two companies, in the course of their ordinary duties, were not on that 
account engaged in a common employment ( Warhurton v. (i. 11'. lly. Co., L. It. 2 Ex. 
30 ; 36 L. .1. Ex. 9). In an ordinary contract of service, there is no implied promise 
on the part of the master not to expose the servant to extraordinary risk in the course 
of the employment {lli/ey v. Itaxrndnle, 6 H. Ac X. 445: 30 L. J. Ex. 87). On the 
principle of volenti non Jit injuria, it is held that where a servant or workman has 
voluntarily accepted and undertaken the risk of a danger from which he afterwards 
suffers a personal injury, he has no right of action in respect of it against his employer; 
but to make this maxim applicable, it must be shown that he, either expressly or 
impliedly by his conduct, consented to accept the risk with full knowledge of the 
danger, and that the mere fact of his continuing in the service with knowledge of the 
danger is not necessarily conclusive evidence of such consent on his part (Smith v. 
Ha her, [1891] A. C. 325 ; 60 L. J. <). B. 683 ; Williams v. llirminghum Mattery Co., 
[1899] 2 <). B. 338 ; 68 L. J. Q. B. 918).

The Workmen’s Compensation Act, 1897 (60 Ac 61 Viet. c. 37), further extends the 
liabilities of employers for injuries sustained by their workpeople, but proceedings under 
that Act are not taken in the High Court.

(/<) An action will lie at the suit of u servant against his master for knowingly
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». The said scaffolding was, by the negligence and default of the 
defendant, constructed unsafely and with defective and improper materials, 
and was in an unsafe condition and unfit to be used for the said work, 
which the defendant well knew [but of which the plaintiff was ignorant].

Particulars •.—[Hen set out the par titulars of the defect* amt improper 
material*.]

8. By reason of the premises, whilst the plaintiff was so employed in 
doing the said work upon the said scaffolding, the said scaffolding broke 
and gave way, and the plaintiff was thereby thrown to the ground, and 
seriously injured and rendered unfit for work, and put to great expense.

Particulars :—[,SW tail the particular* of the injuries amt loss and 
damages.']

Claim Itg Servant against Master for requiring him In tise an unsafe 
Floor anil Wags.

I. On the------------- , 19—, the plaintiff was employed as a carpenter
and joiner by the defendants to do certain work for the defendants at------,
the said work being in the upper part of the building, and in order to 
descend to the ground after he had finished the said work, the plaintiff, 
when it was dark, was invited and required by the defendants to pass 
along and over certain floors and ways, and by reason of one of the said 
floors and ways being in a dangerous and unsafe condition and unfit for

omitting to provide and maintain proper appliances or providing bad materials or 
instruments for the work, whereby injury is caused to the servant, unless the servant 
took the risk of the state of the appliances, materials or instruments. It is the master's 
duty to lx- careful that his servant is not induced to work under a notion that tackle 
or machinery is staunch and secure, when in fact the master knows, or ought to know, 
that it is not so: and if from any negligence in this respect damage arises to the 
servant the master is responsible (/*•/• Lord ('ran worth, V., Paterson v. Wallace, 1 
Macq. H. L. ('. 748 ; Jiart on shill Coal Co. v. Reid, 3 Macq. II. L.C. 8110, 288 ; Roberts 
v. Smith. 2 H. & N. 818 ; 26 L. J. Kx. 319 : Mcllors v. Shorn, 1 11. & S. 437 ; 30 L. J. 
<J. II. 333 ; Wilson v. Merry. L. It. 1 H. L. Sc. 326, 332, 314 ; Griffith* v. London 
J forks Co., 13 Q. 11. 1). 239 : 33 L. J. Q. 11. 304 : Smith v. linker, [1891] A. C. 323 : 60 
L. J. Q. II. 683 ; Williams v. Hirminyham Hatter y Co., [1899 J 2 Q. 11. 338 : 68 L. ,|. 
Q. 11. 918).

In the case of neglect to maintain the appliances, the statement of claim must not 
only affirm the master's knowledge of the danger, but must also negative the servant’s 
knowledge of it {Griffiths v. London Docks (\i., supra) ; but this is not so when the 
master has neglected to supply proper appliances ( Williams v. /firm iny ham Hatter y Co., 
sv/tra). In the latter case the mere knowledge of the risk does not necessarily involve 
a consent to undertake it (///. ; Smith v. linker, supra).

An action will lie at the suit of a servant against his master for negligently employ
ing an incompetent fellow-servant, through whose incompetency the plaintiff is 
injured, although there is no generally implied warranty by the master of the com
petency of his workmen (7bm#/#' v. Webb, 18 C. 11. 797 ; 23 L. J. C. V. 261 ; Wilson 
v. Merry, supra ; Allen x. Xrir (las Co., L. R. 1 H. L. 8c. 326).

As to the statutory liability of a master with regard to unfenced machinery in 
factories, sec ante, p. 394.
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the purpose of being so used by the plaintiff, the plaintiff whilst so passing 
over and along the same in the dark fell and was thrown from a great 
height to, into and upon a glass ease below and sustained the injuries 
hereinafter referred to.

2. The plaintiff was ignorant of the unsafe and dangerous and unfit 
condition of the said floor or way, and he says either that the defendants 
well knew or ought to have known thereof, and that the said floor or way 
was in such unsafe and dangerous anil unfit condition owing to the 
negligence and default of the defendants, or in the alternative that the 
said unsafe and dangerous and unfit condition was in the nature of a 
trap, and that the defendants, whilst they knew or ought to have known 
thereof, negligently allowed the same to remain unguarded and unlightcd, 
and invited the plaintiff to nse the same.

it. The plaintiff fell from a height with great violence head foremost 
into a glass case and was seriously and permanently injured, lie 
sustained a concussion of the brain and suffered from epileptic and 
epileptiform attacks and from softening of the brain and loss of memory, 
and suffered much pain and was otherwise injured, lie was and will 
hereafter be unable to work or gain a livelihood for himself and his 
family, and he lost the wages that he woidd otherwise have earned, and 
was and is otherwise injured.

Particulars of damage :—[Stale Ihm.]

Medical Practitioners (/).

I'laim against a Mstiral Practitioner for Xeglù/enre and Unskilfalness in 
the Treatment nf a Patient (i).

The plaintiff has suffered damage from the negligence and nnskilfulness of 
the defendant as a medical practitioner, retained and employed by the 
plaintiff on or about the -- —-, 10— , for reward to attend and treat
the plaintiff for----- [here stale the malad// nr ailment], from which the
plaintiff was then suffering.

Particulars of negligence :—
( Here state ftartindars of the nei/ligenre and nnslnlfulness emn/ilained of.]
Particulars of damage :—[State them.]

Mesne Profits.

See “ Landlord and Tenant," ante, p. 288 ; “ Peeorery nf Land," /wsl,
p. 46.Ï.

(i) Sec Stater v. /taker, 4 Wils. .4-V.I ; Srare v. Prentice, H East, SIS; tilaila'ell v. 
Steggall, » Bing. N. C. 7.1.1 ; /laiirke v. Hooper, 7 C. k V. 81 ; Utophiee v. Pkiptu, 8 
C, A P. 475 ; nml see “ Meitieal Attendance," ante, p. g".I ; “ lier#," ante, p. itg'i,
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Mines.

Set “Supfiorl”poet, p. 48.1 ; “ Trt*pto*P jic/l, p. 501,

Mischievous Animals (*),

Claim for hioninglg hee/iing n Fierce IStg which injured the Plaintiff (/).
1. The plaiotifflinssuffered dumage from personal injuries to the plaintiff 

caused by a dog, which was kept by tbe defendant, attacking and biting the 

plaintiff at-------on the-----------------, 19—.

(/.•) liions, tigers, elephants, bears, ami other like animals of a savage nature, are 
presumed by law to be dangerous, and a person who keeps an animal of this kind is 
bound at bis peril to prevent it from doing Injury, and is primA facie liable for any 
injury done by it, whether he knew the particular animal to be dangerous or not 
(Fitburn v. People * Palace Co,, 25 Q. 11. 1). 258 ; 59 L. J. Q. B. 471).

Ordinary tame or domesticated animals, such as dogs, horses, bulls, cows and oxen, 
belong to a different class, and are not presumed by law to 'ne dangerous ; but, if an 
animal of this kind causes injury by reason of its fierce and mischievous disposition, 
the person who kept it is liable to an action for such injury, on proof that he knew the 
particular animal to be dangerous or mischievous. The wrongfill act in such cases consista 
in insecurely keeping the dangerous animal with knowledge of its propensities, and it is 
unnecessary to show negligence (.1///// v. Unrdett, it Q. B. 101 ; see “Mittchierou* Animal*” 
post, p. 883), or that the defendant was the owner of the animal {MeKane v. HW, 5 
C.k T. 1). Where the plaintiff has acted in such a manner as to bring the injury ii|>on 
himself, this fact would constitute a defence to his action {Parti* v. .1////*, 5 V. & V. 
48!t ; Chari/rood v. (Ireig, 3 (A k K. 48 ; Filburn v. People* Palace Co., 25 Q. B. 1). 
268, 200 ; 69 L. J. Q. B. 471).

As to trespasses by animals, see “ Trexpa**," poxt, p. 501 ; “ Fence*," ante, p. 390.
As to distress of animals damage feaxant, see “ Dixtre•**,'* post, p. 849.
(0 To support this action the plaintiff must show not only that the dog was ferocious 

but that to the knowledge of the defendant it had a ferocious disposition directed 
against mankind {Oxborn v. Choc quel, [1890] 2 Q. B. 109 ; 05 L. J. Q. B. 531). The 
averment that the dog was of a fierce and mischievous nature and accustomed to bite, 
may lx* supported by evidence that, to the knowledge of the defendant, it was of a 
fierce disait ion ami attempted to bite, without proof that it had ever bitten anyone 
before ( Worth v. (tilling, L. R. 2 C. 1\ 1 ) ; but it is not sufficient to show merely that 
the dog was of a fierce disposition and usually tied up by the defendant {/tech v. Dyxony 
4 Camp. 198). If the owner of a dog appoints a servant to keep it, the servant's know
ledge of the dog's ferocity is the knowledge of the master (Jlaldu'in v. Caxella, L. R. 7 
Ex. 325 ; 41 L. J. Ex. 107). A complaint made to the defendant’s wife on the premises 
for the purpose of being communicated to the defendant, was held to be evidence of 
defendant's knowledge {Glandman v. Johnson, 30 L. J. C. P. 153). So also was a com
plaint made to defendant’s barmaids on the premises {Applehee v. Percy, L. R. 9 C. P. 
047 ; 43 L. J. C. P. 305 ; per Coleridge, C.J., and Keating, J. ; Brett, J., dixxentiny).

With respect to injuries done to sheep and cattle by dogs, it is enacted by the Dogs 
Act, 1805 (28 & 29 Viet. c. 00), s. 1, that “ the owner of every dog shall be liable in 
damages for injury done to any cattle or sheep by his dog ; and it shall not be necessary 
for the party seeking such damages to show a previous mischievous propensity in such 
dog, or the owner’s knowledge of such previous projiensity, or that the injury was 
attributable to neglect on the part of such owner. Such damages shall lxi recovers hi y
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2. The miid dog was of u fierce and mischievous nature, and accufltomcd 
to attack and bite mankind, and the defendant wrongfully kept the said dog, 
well knowing that it was of such fierce and mischievous nature and so 
accustomed.

Particulars
[Here state the personal injuries and any special damage sustained by the 

plaintiff.]

Negligence (hi).

Claim for Injuries done by the Négligent Driving of the Defendant or his
Servant.

The plaintiff has suffered damage from personal injuries to the plaintiff 
and damage to his carriage, caused by the defendant [or, the defendant’s
servant] on the------------- , 19—, negligently driving a cart and horse in
Fleet Street.

in any Court of competent jurisdiction by the owner of such cattle or sheep killed or 
injured. Where the amount of the damages claimed shall not exceed five pounds, the 
same shall be recoverable in a summary way before any justice or justices sitting in 
petty sessions."

The word "cattle” includes horses and marcs (Wright v. Pearson, L. R. 4 Q. It. 582 ; 
88 L. J. Q. It. 112). The Act applies even where the cattle or sheep are trespassing at 
the time they receive the injury {Grange v. Silrock, 77 L. T. 340).

Ity s. 2 it is provided that, "the occupier of any house or premises where any dog 
was kept or permitted to live or remain at the time of such injury shall be deemed to 
be the owner of such dog, and shall be liable as such, unless the said occupier can 
prove that he was not the owner of such dog at the time the injury complained of was 
committed, and that such dog was kept or permitted to live or remain in the said house 
or premises without his sanction or knowledge : provided always, that where there are 
more occupiers than one in any house or premises let in separate apartments, or lodgings, 
or otherwise, the occupier of that particular part of the premises in which such dog 
shall have been kept or permitted to live or remain at the time of such injury shall be 
deemed to Ijc the owner of such dog."

An innkeeper at whose inn a dog is kept is, under this section, deemed to be the 
owner of such dog (Gardner v. Hart, 44 W. R. 527).

(«0 Negligence.]—An action lies for the omission or negligent performance of any 
duty of the defendant towards the plaintiff, whereby the plaintiff has sustained 
damage. In order to maintain such action, it must be shown that there was a duty 
on the part of the defendant towards the person injured (llatchellor v. Fortesvue, 11 
Q. R. D. 474 ; Talk au sen v. Paries, 58 L. J. Q. B. !)8 ; lltiten v. Pender, 11 Q. B. I).
603, 507 etseq. ; 52 L. J. Q. B. 702 ; Klliott v. Hall, 15 Q. B. D. 315; 54 L. J. Q. B.
518 ; Le Lievre v. G on Id, [1803] 1 Q. B. 491 ; 02 L. J. Q. B. 353 ; Karl v. Lubfowk, [1903] 
1 K. It. 253 : 74 L. J. Q. B. 121 ; and sec Member g v. G. IF. lly. A»., 14 App. Cas. 179,
190 ; 63 L -1. Q, R. 663 ; and Cdetdier v. 21 Times Rep. 747).

The negligence must be the effective cause of the damage {McDowall v. G. II'. Il g. 
Co., [1903] 2 K. B. 331 ; 72 L. J. K. B. 652).

The damage sustained must be sufficiently connected with the negligence, and must 
be the natural result of it (Met. lly. Vo. v. Jackson, App. Cas. 193 ; 47 L. J. C. V. 
303; (Mb v. G. IF. lly. A,., [1894] A. C. 419; 63 L. J. Q. B. 629; 11 destrap v. 
Gregory, [ 1895] 1 Q. R. 561).

The mere happening of an accident is not, in general, prima facie evidence of 
négliger.ce, but ti e pi liiriff must oidinnrily give affirmative evidence of negligence on
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Particulars of negligence [Stats them, as, for instaure, The defendant 
was driving down Chancery Lane towards Fleet Street at a rapid pace on the

the part of the defendant, causing the accident (Cotton v. Wood, 8 (\ B. X. S. 568 ; 29 
L O. I*. 383 : Hammock v. White, 11 l*. B. N. S. *>88 ; 31 L. .1. C. P. 123 ; Monro ni 
v. Douglas, 6 Q. B. D. 145; 50 L. J. C. P. 289 ; Wakdin v. L. | X II'. Rg. ft#., 
12 App.Ces.41 ; 56 L.J. Q. B. 229). Thus, the mere fact of the defendant’s omnibus 
running over the plaintiff while crossing the road is not evidence of negligence against 
the defendant {Cotton v. Wood, supra) \ and where the defendant rode a horse which 
lie had just bought, and of which he had no experience, in the public street and which 
became unmanageible and knocked down the plaintiff, it was held that these facts 
afforded no evidence of negligence (Hammock v. White, supra). So where a horse 
drawing a brougham in a public street suddenly and without any explainable cause 
bolted, and, notwithstanding the utmost efforts of the defendant’s servant, who was 
driving, to control him, swerved on to the footway and injured the plaintiff, it was held 
that there was no evidence of negligence for a jury (Monroni v. Douglas,supra).

But in some cases the circumstances of the accident alone raise a sufficient presump
tion of negligence ; thus, a barrel falling from the defendant's warehouse on to the 
plaintiff below was held to afford prima facie proof of negligence against the defendant 
(Dgrne v. Roadie, 2 H. & C. 722 ; 33 L. J. Ex. 13 ; and sec Pearson v. Cox, 2 C. P. 1). 
369 : 36 L. T. 495). So also where a packing-case of the defendant on his premises 
fell against the plaintiff (Rriggs v. Oliver, 4 H. k C. 403 ; 35 L.J. Ex. 163). So where 
goods fell upon the plaintiff from a crane fixed over a doorway upon the defendant’s 
premises under which the plaintiff was passing, no explanation being given of the 
cause, it was held that there was sufficient evidence of negligence (Scott v. London Dork 
Co., 34 L. J. Ex. 17 ; lb. 220 ; 3 H. k C. 596). So, where a brick from a railway 
bridge fell upon the plaintiff while passing on the road underneath, this circumstance 
was in itself held to furnish sufficient evidence of negligence (Kearney v. L. R. S. ([ 
llg. Co., L. H. 6 Q. B. 759 ; 40 L. J. Q. B. 2S5). Where a person procures work to be 
done upon his land of such a character as to be, in the absence of precautions, dangerous 
or likely to cause injury to his neighbour, or to persons lawfully coming on or near to 
his land, it is his duty to provide such precautions as may be reasonable, and he is in 
general, in the absence of reasonable precautions, liable for injury caused to his neigh- 
hour or to such persons owing to the want of reasonable precautions. (See ante, p. 435.)

Negligence has been described as being the omission to do something which a 
reasonable man would do, or the doing of something which a reasonable man would 
not do (per Alderson, B., Rlgth v. Rinningham Waterworks Co., 11 Kx. 781, 784 ; 25 
L. J. Kx. 212). Whether there is reasonable evidence of negligence to be left to the 
jury is a question for the judge to decide, whilst it is for the jury to say whether negli
gence ought to be inferred (Rridges v. X. L. Rtj. Co., L. It. 7 II. L. 213 ; 43 L. J. (). B. 
151 ; explained in Met. ltg. Co. v. .Jackson, 3 App. Cas. 193 ; 47 L. J. C. P. 303).

The omission to guard against extraordinary accidents is not negligence ; thus, a 
water company whose pipes were constructed with reasonable care with reference to 
ordinary frost was held not to be liable for the breaking of the pipes by an extraordinary 
frost (Rlgth v. Rinningham Waterworks Co., 11 Kx. 781 ; 25 L. J. Ex. 212 : and sec 
A irk oh v. Marsland. 2 Ex. I). 1 ; 46 L. J. Ex. 174 ; Thomas v. Rirmingha in Canot 
Co., 49 L. J. Q. B. 851 ; 43 L. T. 435). The law, as it is said, provides for that which 
is common, not for that which is unusual (per l’arke, B., llawtagne v. Ron rue, 7 M. & 
W. 595, 698).

llailway companies are not liable for accidental fires occasioned by their engines, if 
they have taken nil jjossiblc precautions, and are not guilty of some negligence in fact 
( Vaughan v. Toff Yale Rg. Co., 5 II. k N. 679 ; 29 L. J. Ex. 217 : Hammersmith Rg. 
Co. v. Rrand, L. R. 4 H. L. 171 ; 38 L.J. H. L. 265 ; Canadian Pacijic Rg. Co. v. Rog, 
[1902] A. C. 220 ; 71 L. J. V. C. 61), provided the use of such engines is authorised by



442 STATEMENTS OF CLAIM IN ACTIONS FOR WRONC.S.

wrong side of the road and suddenly and without looking where he was 
going turned sharply round the corner westward into Fleet Street close to

their Acts (.Jour» v. Fextinioy It;/. (\>., L. R. 3 Q. B. 733 ; 37 L. J. (). B. 214 : and sec 
Smi h v. L. A X 11’. It;/. Co., L. R. 6 C. 1’. 14 ; 40 L. J. 0. P. 21 : (Iroom v. G. II'. It;/. 
Co., 8 Times Rep. 2.13 : see also Poirell v. Full, 5 (}. B. D. 397 : 40 I,. J. Q. B. 428). 
In the case, however, of injuries on or after the 1st Jan., 1908, to agricultural land 
or crops not exceeding £100, the Railway Fires Act, 1905 (5 Edw. 7, c. 11), provi les 
that the fact that the engine was used under statutory powers shall not affect the 
liability provided the notice required by s. 3 of that Act is given. Where two 
trains, both belonging to the same company, came into collision upon their railway, 
it was held that this alone showed a prima facto case of negligence [Skinner v. 
L. It. $• S. ('. It;/. Co., a Ex. 787). Where an accident occurred owing to some empty 
waggons running off the line, it was held that, in the absence of evidence as to the cause 
of their so doing, the jury were at liberty to find that it ;was caused by negligence, 
such an occurrence not licing usual where due care is exercised [Flannery v. Water
ford and Wicklow It;/. Co., Ir. 11. 11 C. L. 80). Though, as such an occurrence is 
possible where due care is exercised, the happening thereof is not conclusive, but 
merely affords prima facie evidence of negligence ( Itird v. G. V. It;/. Co., 28 L. J. Ex. 
3). Where a man had been run over and killed by a train near a level crossing, and 
there was no evidence to show whether the accident occurred through the negligence 
of the railway company or that of the deceased, it was held that there was no ease to 
goto the jury ( Wakelin v. />. .S’" X II'. Tty. Co., 12 App. Cas. 41 : 56 L. J. (). B. 229). 
The mere fact of a carriage, forming part of a train, being pulled up either short of, or 
beyond the platform at a station is not in itself evidence of negligence {Finer v. G. II. 
Ity. Co., L. R. 4 Ex. 117 : 40 L. J. Ex. 67 ; Cockle v. X K. tty. Co., L. It. 7 C. P. 321 ; 
Il L. .U'. l‘. 11" : ttridye* v. v. !.. By. c„.. I., it. : II. I.. SIS : fleiw* v. x. /:. By. fb., 
2 Q. B. D. 85 : 46 L J. Q. It. 50 ; Itoxe v. .V. K. Ity. Co., 2 Ex. D. 218 ; 46 L. J. Ex. 374 ;
I'even on Negligence, pp. 1193—1200) ; but railway companies are bound to find 
reasonable means for their passengers to alight, and the bringing up of a train to a final 
standstill at a station amounts to an invitation to them to alight, at all events, after 
such a time has elapsed that they may reasonably infer that it is intended that they 
should alight (Cockle v. L. ,<• X K. Ity. Co., L. 11. 7 C. P. 326 ; Itohxon v. X. F. Ity. (\>., 
xupro ; and see Wharton v. L. .S’- )'. Ity. Co., 5 Times Rep. 142).

Partners arc liable jointly for the negligence of one of them acting in the ordinary 
course of the partnership business. (Sec poxt, p. 460.)

Corporate bodies, trustees, and commissioners, carrying on public works or performing 
public duties, are liable for negligence upon the same principles as those upon which 
individuals arc liable, notwithstanding they undertake such duties gratuitously or 
derive no profit from them [Mcrxey Dockx Truxteex v. Gihhx, L. R. 1 H. L. 93 ; Coe v. 
Wixe, L. R. 1 Q. B. 711 : Winch v. Conxerratorx of the Thames, L. R. 9 C. P. 378). So 
they arc liable for the acts of their servants in the same manner as an individual is 
liable (7i. ; sec *• <orporation,” ante, p. 359). It has been held that guardians of the 
poor arc not liable to a patient in the workhouse for the negligent treatment of her by 
officials (Dunbar v. A nice Guardianx, [1897] 2 I. R. 76). As to their liability to strangers, 
sec Lcrinyxton v. Luryan (Guardians), [1868] I. R. 2 C. L. 202.

Officers of Government performing public duties, ns the Postmaster-General, Com
missioners of Customs, military and naval officers, are not responsible for the negligence 
or misconduct of inferior officers in their several departments, although they appoint 
and may dismiss them ( Whiff eld v. Lord Le Dexpenccr, 2 Cowp. 754 : Lane v. Cotton, 
1 Ld. Ravin. 646 : Nicholson v. Mouncey, 15 East, 384 ; and see Tobin v. The Queen, 
16 C. B. N. 8. 310 : 33 L. J. C. P. 199).

A statement of claim merely alleging that the defendant acted “ negligently,” and 
that damage ensued to the plaintiff, does not alone show a cause of action, unless it is
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liis off side anil so came into collision with the plaintiff's carriage which was 
being driven along Fleet Street on the near side in an easterly direction].

Particulars of injuries [Stale them.']
Particulars of loss, expenses, Ac :—

C ». 1I.

Loss of earnings as a------for-------weeks from-------to-------,
at------per week........................................................................

Charges of Mr. Smith, surgeon ................................................... 10 10 0
Charges of Mr. Jove», eoachmnker .......................................... 14 fi fl

The plaintiff claims El.Ml.
(See II. S. 1883, App, fieri. I A, No. 3.)

624 1.4 (i

Claim hi/11 Married Woman for Damage» for Personal Injury in the nature 
of a Shock lo the System caused by a Van being Negligently driven into 
the Puldir-house inhere she was serving: (Ditlieit v. While, [1001] 2 
K. II. (169 i 70 L. .1. K. II. 837.

fly a Passenger against a liait way Company for Damages for Personal 
Injuries sustained in a Collision: see “ Carriers,” ante, p. 337.

also shown, or cun be inferred from l tic facts alleged, I lint the negligence amounted to 
a breach of duty or wrong (Dsttos v. Pon ies, 2 11. \ S. 171 : 31 L. ,1.1). It. 191, 192 ; 
IJaiitcet v. Kyerton, L. It. 2 C. 1*. 371 ; 36 L. .1. C. P. 191 : Joses v. Kyerton, lb. ; 
Melon lie V. Ifetheri nylon, 11 Kx. 27.7 ; Chilis v. Miles, I,. It. 3 C. V. 495 ; 37 L. J. C. P. 
233). Where the cause of action is founded on contract, or arises out of a relation 
created by bailment or retainer, it is necessary to show expressly the creation of the 
duty alleged to have been broken ; and where it arises independently of contract, the 
statement of the facts must show that the defendant was bound to do or not to do 
what lie is alleged to have negligently omitted or committed, or that be was bound, ns 
regarded the plaintiff, not to do negligent ly what be did. An express allegation of duty 
on the part of the defendant is a mere inference of law. If the facts stated do not 
raise the duty, the express allegation will not supply the defect : and if the facts 
sufficiently show the duty, the express allegation is unnecessary, and therefore ought 
not to be introduced (Case v. Chapman, 5 A. V K, 647 ; Seymour v. Maddor, 16 Q. It. 
326 ; and see pec Cotton, L.J., If sal sum v. .V. K lly. <h., 3 C. P. I>. 168 : 47 !.. .1.0. P. 
368 ; see ante, pp. 45,140).

The defendant is responsible for all the consequences which he could reasonably 
foresee ns the result of his negligent act, or which arc the natural result of it. and 
such as might, in the ordinary course of things, he expected to flow therefrom {Scott 
v. Shepherd, 2 W. 111. 892 ; Hill v. Yen' Hirer Co., 9 It. & 8. 303 ; Chi I ins v. Middle 
Lee el Commissioners, L. It. 4 0. P. 279 ; 38 L. J. O. P. 236 ; Ssceshy v. !.. ,(• 1'. lly. Co., 
1 Q. It. I). 42 ; 45 !.. .1. Q. It. 1 ; Clark v. Chambers, 3 Q. It. D. 327 ; 47 !.. J. Q. It. 
427 ; II ithinson v. Downtos, [1897] 2 <). It. 57 ; 66 L. .1. Q. it. 493 ; Hoi ten v. White, 
[1901] 2 K. It. 669 ; 70 L. J. K. It. 837).

As to claims under the Fatal Accidents Act, 1846 (9 k 10 Viet. c. 93), amended by 
27 k 28 Viet. e. 95, see “ Mercators," ante, p. 387.
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For negligent!// driving a Train again»! I hr Plaintiff.

1. The plaintiff lies suffered damage from personal injuries to the plaintiff
caused by the defendants on the------------, 111—,so negligently and unskil
fully driving and managing a train upon a railway, which the plaintiff was
then lawfully crossing at----- , that the said train was driven against and
struck the plaintiff.

2. Ily reason of the said personal injuries the plaintiff suffered great pain, 
and was and is permanently disabled, and has been [and will he altogether]
prevented [or, has been prevented for----- weeks] from attending to his
business [or, occupation] of a----- at------ , and has thereby sustained great
loss, and has incurred expenses for surgical and medical attendance and 
appliances, and for nursing and medicines.

Particulars :—
The negligence is as follows :—[Slate same, as, <*.//., The train was driven 

at an excessive speed, no look-out, or no proper look-out, was kept, and no 
whistle or other warning was given of the approach of the said train.J

The personal injuries are as follows :—[Stair same.]
The loss and expenses arc as follows :—[State same.]

Against a llailwag Com pan g for the Negligence of their Porter, mho knocked 
the Plaintiff down with a Track.

1. The plaintiff has suffered damage from personal injuries to the plaintiff
caused by the defendants, by their servant on the-------------, 1!)—, so
negligently and unskilfully wheeling and managing a truck upon the plat
form of a railway station at----- , along which the plaintiff was lawfully
passing as a passenger to be carried by the defendants, that the said truck 
was forced against and struck the plaintiff.

2. [Proceed as in paragraph 2 of the above form, and give particulars as in 
that form.']

The like, where the Injuries arose from the Negligence of the Defendants 
in not snfficientlg Lighting a Station.

1. The plaintiff has suffered damage from the negligence of the defendants
in not sufficiently lighting their station at----- , so that certain steps in the
said stat ion, lending from the booking office to the platform, were dangerous 
and unsafe to passengers using the same, and the plaintiff, who was, on the
-----  ------, 19—, lawfully passing from the said booking office to the
said platform as a passenger to be carried by the defendants, could not and 
did not see the said steps, owing to the said station being insufficiently lighted 
as aforesaid, and fell down the said steps and thereby sustained severe 
personal injuries.
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2. [Prortetl a>i in /mrayraph 2 of the form on p. 441, anil y ire /utrlirulars 
as in Hull firm.]

tec a Claim ayainsl a Hail irai/ I '11111/111111/ for Xeyliyencc al a Level 
Crossiny: “ Femes,” unie, p. 898.

See forms of ileclaralion under the old system iiyuinsl railway rom/uiiiies for 
iieyliyenlly kee/nny an obslrtirlion ill a shilioit, tchirh the plaintiff fell over, 
Cornwall v. Faslern Counlies lly. Co., 4 H. & X. 7HI ; 29 L. J. Ex. ‘,14 ; for 
kee/nny slalion ill a ilanyeroiis stale, Toomey v. L. <!• II. lly. Co., It C. I!. 
X. S. 14ti ; for iieyliyenlly kee/nny a ilanyeroiis staircase al a slalion, bmy- 
more v. O. in lly. Co., lil C. II. X. S. IK;! ; 85 L. J. C. I’. 185 ; Crafler v. 
Metropolitan My. Co., Ij. It. 1 C. I*. 300 ; 35 L. J. V. P. 182 ; fin iieyliyenlly 
alloiriny a iloy to he on the slalion, irhirh hit the plaintiff. Small v. (I. F. lly. 
Co., I,. It. 2 C. I*. 4 ; 88 I,..I. 0. P. 22 ; for not kee/iny the line in a proper 
stale for traffir, lllnke v. G. IP. tty. I 7 II. & X. UK* ; 81 L. .1. Ex. 8411 ; 
for no! proridiny proper means for aliy/tliuy from Hie train, Foy v. L. it It. 
lly. Co., Ik C. H. X.S.225 ; for not proridiny proper means oftleparlurefrom 
l.'ie Inin, X kiwi son v. A. <(• My. Co., 8 II. & V. 534 ; 84 L. J. Ex. K4.

For Injury to Ihe 1‘luinliff caused hy the Xeyliyence of the Defemlaut's 
Serranl in the course of his Employment in Leariny a Horse ami 
Can linn I/ended in a Public Street (n).

1. The plaintiff has suffered damage from the negligence of defendant's 
servant in leaving in the course of his employment a horse and tan <>f the
defendant’s in Oxford Street, London, on the-------------, 111—, unattended
[whilst lie was engaged in delivering for the defendant a parcel at a shop
Xu.----- , Oxford Street], whereby the said horse was enabled to and did
run away, knocking down the plaintiff, who was crossing the said street, 
an 1 breaking his left arm and two of his ribs and causing him a severe 
shock and greatly bruising him.

2. The plaintiff was thereby put to groat pain and was put to expense in 
nursing and in medical and surgical attendance and otherwise, and was 
prevented for a long time from attending to his business as a fruiterer and 
greengrocer, and lost profits he would have otherwise made in his said
business, and was compelled to hire for----- mouths an additional assistant
in his said business.

Particulars of expenses and loss arc as follows :—[State same.]

VO li is in general a question for the jury whether it is, in the particular case, 
negligence to leave a horse and carriage unattended ; but to do so would, it seems, 
01 dinarily afford evidence of negligence for their consideration (lllithjc v. (lomlirin, f> 
1 '. X 1'. lio ; and see Wat ton v. Weeltes, cited by Smith, J., in Tolhan*rn v. f>7
L J. <j. lb at p. 3V1 ; Engel hart v. Warrant, [1SV7J 1 Q. 11. 240 : M L. .1. (j. II. 122 ; 
Sullivan v. Cit 'd, [1UU4J 2 Ir. 11. at p. 342),



44('< STATKMKNTN OK CLAIM IN ACTIONS FOR WRONGS.

A i/ii insl I hr Itillin' of ii Motor Cur for Injurie« cuaseil to the I'lninlif 
amt In hie 1/oreiM awl Currvuje In/ the Neyliytnre of the Servant of 
the iJefeiulant in the Management of swh Motor Car u/nm n 
High ira g (»).

1. The plaintiff lias suffered damage from tire negligence of the servant 
of the defendant in the management and driving of the defendant's motor
ear in the course of his employment in Cross Street, , on the —--------- ,
lit—, whereby the said motor cor was driven with great force against the 
plaintiff's carriage, which was being driven in the street, and the plaintiff, 
who was in the said carriage, was thrown out and injured and put to 
expense in medical and surgical attendance, and his said carriage was 
greatly damaged and his horses then drawing the same were cut and
bruised and deteriorated in value, [and the plaintiff' was for----- weeks
prevented from attending to his business as a stock broker].

Particulars of negligence as follows : [Stale mime, e.g., The car was
without warning driven suddenly ont of----- Street into Cross Street and
at an excessive speed and driven into the plaintiff’s carriage. |

Particulars of injuries and expenses are as follows :—[Stale «unie, anil if 
nui/ H/ieeiul loss of eurniut/s i« elaimeil, ijire ilelails thereof.]

Tlw Hie, hi/ a Murrieil Woman for Personal Injurie* («).

1. The plaintiff' is the wife of a professor of music and resides with her
husband at —,----- Street, in the-------of-------.

2. On the —, 1II—, the plaintiff' was seated in the interior of an
omnibus which was standing on its right side of the road outside the-----
public-house,----- , when the defendant or his servant so carelessly ami
negligently managed a motor car in which lie was riding that the same 
collided with the said omnibus so that the occupants thereof were thrown 
from their seats and the plaintiff' received the injuries in paragraph it 
described.

il. The plaintiff was hurled against the door of the said omnibus, 
violently striking and spraining her left knee against the same and 
bruising her body generally, and her apparel was torn and she received so 
severe a shock that her health has become permanently impaired and she 

recovered.
4. The said negligence consisted in driving the said motor car at an 

excessive speed, having regard to the nature, condition and use of the 
highway, and upon the wrong side of the road and into au omnibus which

(_/») The Motor Car Act. 1903 (it Hdw. 7. c. 30), contains provision» for the regis
tration ami identification of motor cars. Section It provides for a maximum speed. The 
Motor Car Registration and Licensing Order, 11HI3 (Chit. Stat., 1903, p. 298), and the 
Motor Cars Use and Construction Order. 1904 (Chit. Stat. 1901. p. 49.*») further 
lvgulatc the registration of cars and licensing of drivers. See ante, p. 409.

05699523
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was at rest upon its right side of the road and in letting the same get out 
of control.

,"i. In the alternative the plaintiff says that the defendant or his servant 
drove the said motor car recklessly and negligently and in a manner 
dangerous to the public contrary to the provisions of sect. 1, sub-sect. 1, 
of .’! Edw. 7, c. 3(i.

li. By reason of the premises the plaintiff has been put to great pain and 
has incurred expense for medical attendance and for cab and carriage hire 
and was prevented from returning to her home for about two months ami
was obliged to remain that time at----- ,------, at considerable expense, and
she lias since been unable to attend as before to her household duties and 
to assist her husband in the exercise of his profession and has suffered 
damage.

Particulars of the injuries aud expenses :—[Stale limn.]

Fur Ihunnye dunn In the Plaintiff'* House by Hit Defeiulunl neyliyenlly 
imllimj iluirn the luljuiniiiy House (/>).

The plaintiff has suffered damage from the defendant on and about
the------------ , l'.l—, so negligently and unskilfully pulling down a house
adjoining the dwelling-house of the plaintiff, No. —,----- Street,-------,
that the plaintiff’s said house was injured, and the plaintiff has thereby 
sustained great loss and inconvenience, and has incurred expense in and 
about repairing his said house.

Particulars of negligence :—[.S'/fi/c lltcni.]
Particulars of damage and loss aud expenses :—[Shite limn.]

.1 yuinsl llir Omi/ner of n S/ioji fur Injuries In n Cuslumer by Julliny 
llirou/h n Truji Door left Open iiiul Unijuunleil (//).

1. The plaintiff has suffered damage from the negligence of the defen
dant, who was, and is, the occupier of a shop in Castle Street, Sheffield,

C/0 Will'll I he plaintiff is nut cntillvil lu a right of sup|Kirt for his liuuse from the 
adjoining house, an action will not lie for pulling down the adjoining house without 
shoring up the plaintiff's (1‘ri/liis v. Mayor uf Louthis, !» II. Si f, 72.1 ; see “Support" 
/W. p. 4SS). But all action may be maintained for any damage caused to the plain
tiff» house by pulling down the adjacent house in a negligent and improper manner, 
as distinct from the damage done by the removal of the support (AW,/ v. Holme, 1 

A. K. 4!I14 ; /.»mj/mtl v. ill»',/*, 7 M. Si U. 112.1 ; Jtrtulhee v. /knit's J/os/iitill,
I XI. ,V Cl. 714 ; Trmeer v. Chadieirh, 14 Bing. N. C. 14114 ; 0 //,. 1 ; Hughes v. /‘ercirul, 
S App. Cas. 4114 : .12 I„ J. Q. 11. 7111 ; and see note, p. 414.1), There is no obligation 
towards a neighbour east by law on the owner of a house, merely as owner, to keep it 
repaired ; the only duty is to keep it in such a state that tils neighbour may not be 
injured by its fall (Clinmiller r. IMinsou, 4 Ex. 11114).

('/) It is a general principle that the occupier of land or other property owes to 
those who conic upon Ids property at his invitation, express or ini) lied, for purposes o
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in leaving open and unguarded a trap doer or hole in the floor of his said 
shop without giving to the plaintiff any warning or notice thereof, in 
consequence whereof the plaintiff', who, on the invitation of the defendant
and as a customer, came into his said shop on the-------------, 19—,
fell through the said trap door or hole into the cellar below and was 
thereby severely injured, his left arm and two of his ribs being broken and 
his body bruised.

2. The plaintiff' was thereby much shaken and put to pain and
prevented for a long time from attending to his business of a------and
deprived of profits he would otherwise have made therein, and put to 
expense for medical and surgical attendance and otherwise.

Particulars are as follows :—[Slide some.]

See forms of ilerlaration muter the oltl sijsleni for negligently leaving n h op 
ilvor in it private passage open, Chapman v. liolhivell, E. B. & E. I (iff ; 
21 L. ,J. (). B. ill.') ; for negligently keeping a shoot in a sugar rejinerg in an 
unprolaleil stale, through tvhi'h the plaintif fell, Iiiilermiiur v. Itames, 
I». It. 1 C. P. 274 ; 2 Ih. ail ; fill L. J. 0. P. 181.

Against the LitmUord of a Building let out in Flats who retains control of the 
Common Staircase, for Injuries to a Person using it for the purpose of 
going to see a Tenant of the Flats, causal hg its being out of rejiair (r).

1. The plaintiff has suffered damage from personal injuries sustained by 
him on the----- -------, 19—, by reason of the staircase at the----- Mansion,

business in which lie is interested, or of doing work thereon for him, or in which he 
is interested, a duly to use reasonable care to see that there is nothing in the stale 
of the property to expose them to unusual risk or danger (Inderuiaar v. Diner*, 
infra ; Smith v. Steele, L. It. Ill (j. It. 125 ; It L. J. (j. 11. 60; Mar ne g v. Sell, [188VJ 
I if. It. HSU. 1102 ; 68 L. .1. (). It. 73t-»). This duty arises from the occupation, from the 
having control of the pro|ierty. and extends in general to any structure, whether fixed 
or movable. (See J Ik, and Francis v. Coettrrlt, L. It. à Q. It, .">01 ; HU L. .1. (j. It. 261 : 
Pollock oil Torts, 7th ed.. p. IU8.) Tims a shopkeeper who leaves a trap door ojtcn in 
tlie floor of his shop, where customers will come, is liable if one of them falls through 
a in l is injured (/'a main/ v. Lancaster Canal Co., II A. it E. 22H, 2HU; Chapman v. 
lie/hart I, K. II. \ E. Ills ; 27 L. J. (j. It. 31.» ; see further pest, p. 1.71).

A workman who is sent in I lie ordinary course by his master to do work which his 
master has undertaken to do for the occupier on the premises lias the same right of 
action for tlie breach of the al-ove duty as ids master would have had if he liad gone 
ill person (Imlrrinanr v. Dames, L. It. 1 V. P. 271, 285; !.. It. 2 V. P. HI I, HI2 ; HI» 
L. ,1. V. P. 131 : Varney v. Seat!, supra). Thus where the ilefcinlant left a shoot iu 
Ids sugar refinery unprotected,and tlie plaintiff, being there on business as a workman 
fell down the shoot, tlie defendant was kehl liable (Inilermaur v. Dames, supra). The 
occupier is not, it would seem, discharged from this duly by proof that he employed a 
conqietent contractor, or servant, to keep tlie premises or pro|»erty in a proper condition. 
(See Varney v. Scott, supra, and " Master amt Serrant,” ante, p. 135.)

(»•) Tlie hi i id lu!» l of a house let out in flats to tenants, if lie kcc|»a control over anil
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----- Street, being uut of repair and dangerous to persons lawfully using the
same. Particulars of the want of repair and dangerous condition are as 
follows :—[State them.]

i. The said —— Mansions were owned by the plaintiff and were let out 
by him to tenants iu flats, lie retaining the possession and control of the 
said staircase, which was the only mode of access to the said flats.

;). At the time when lie sustained the said injuries the plaintitl' was law
fully using the said staircase for the purpose of visiting [or, delivering goods 
to] Mr.----- , one of the defendant’s tenants [or, as the case may be].

Particulars of the injuries :—[State them.]
Particulars of loss and expense :—[Stale them.]

Against Carriers by the Executor of a Passenger killed by the Negligence of 
the Defendants : see “ Executors,” ante, p. 387.

Eg a Serrant against his Master for employing him to work ujsm an Unsafe. 
Scaffolding : see “ Master and Serrant,” ante, p. 43(1.

For Injuries to a Ship amt Cargo by the Defendant's Negligent Navigation 
of another Ship : see “ Shipping," post, p. 480.

is ri>,.«lisible for the repair uf the common staircase by which the flats are reached, is, 
in general, liable to the tenants, or their visitors or servants, and to workpeople or 
others invited to the premises by the tenants, for accidents causing injury to them 
arising from the dangerous ami improper condition of the staircase (Miller v. Hancock, 
[ 1893J 2 Q. lb 177). So when the landlord of a house so let out retains the control of 
the roof he is liable for injury occasioned to a tenant by water, which, owing to the 
stoppage of a gutter, overflows and floods the tenant’s flat, after he has had notice of 
the stoppage, and a reasonable time to clear it out (Hargroves v. llartopp, [ IV05] 1 Q. It. 
172 ; 74 L. .1. K. H. 888).

Hut where a landlord parts with the entire possession and control of premises 
to his tenant and is under no obligation to repair, or only under such obligation 
on notice of the want of repair and has had no such notice, he is, in general, not 
liable, either to his tenant or to the visitors or workpeople of such tenant, for accidents 
arising from the want of repair of the premises (Nelson v. Liverpool Brewery Co.,
2 C. 1*. I>. 811 ; 44* L. J. C. V. 375 ; IAine v. (W, [18147] 1 Q. It. 415 ; til. L. .1. Q. It. 
183; Cavalier v. Cope, 21 Times Hep. 747 : and see Broyi/i v. Jlobins, là Times Hep. 
221 ; Tied way v. Machin, 20 Times Hep. 720 : M'Manus v. Annoir, [1901] 5th series,
3 H. 1078). As to the duty imposed on landlords in respect of dwellings let to the 
*• working classes,” see 53 A: 54 Viet. e. 70, and aide, p. 222. See further, “ Nuisance,” 
post, pp. 452—459.

B.L. O 11
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Against a Solicitor for Negligence in the Conduct of his Client's llnsiness : see 
ante, p. 80(i ; against a Medical Practitioner: see ante, p. 4:58.

Jig a Workman for Neglect to Fence Dangerous Machinery : see “ Femes," 
ante, p. !5il4.

llg Husband and Wife for Damages for Negligence camsing Personal Injury 
■ to the Wife, the Husband claiming in respect of the Damage to himself: 

see “ Husband and Wife," ante, p. 411.

See also forms of declaration under the old system :—For negligence in 
tending a machine with a known defect in it, in using which the plaintiff was 
injured : Blackmore v. Hrislot <t Keeler Hy. Co., 27 L. J. (j. 15. 1(57 i 
McCarthy v. Young, C II. & W. 329 ; 30 L. J. Cli. 227 (the borrower, and 
perhaps any other persons for whose use the loan of the machine was in
tended, can alone maintain this action, and not persons whom the borrower 
permits to use the machine without the privity of the lender, lb.); for 
negligence in entrusting a young girt with a loaded gun : Diton v. Hell, 5 M. 
& S. 198 ; for negligently constructiny a hayrick, which took Jirc and burnt 
plaintiff's house : Vaughan v. Menlore, 3 liing. N. C. 4(58 ; for negligently 
driving an or through the streets, which ran into the plaintiff's slwp and broke 
his goods : Milligan v. Wedge, 12 A. & E. 737.

See for forms of declarations against commissioners, trustees, dr., of public 
works for negligence (s) :—Against the trustees of a harbour for negligence 
in allowing it to become choked with mail : Metcalfe \. Hetherinyton, 11 Lx. 
2.">7 ; tlibbs v. Trustees of f.iver/iool !tucks, 1 II. & N. 439 ; 3 H. & N. 
1G4 ; 27 L. J. Ex. 821 ; I>. K. 1 H. L. 98 ; Thompson v. North Pastern 
Hy. Co, 2 If. & S. 10(5 j 30 L. J. Q. II. 157 ; 81 lb. 194 ; Penhatlow v. 
Mersey Docks Hoard, L. It. 1 H. L. 93 ; 80 L. J. Ex. 329 ; against the 
trustees of a canal for keeping a dangerous bridge whereby a person fell in 
and was drowned : Manley v. St. Helen's Canal Co., 2 II. & N. 840 ; 27 
L. J. Ex. 159 ; against commissioners of a canal navigation for want of repair 
in a lock, whereby the plaintiff's barge was delayed : Walker v. Hoe, 3 II. 
& N. 896; 27 L. J. Ex. 427; against commissioners of sewers for 
negligence in constructing a sewer, whereby the plaintiff's house was injured :

(«) See note (w). note, 412.
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Ju,tes v. liiiil, 5 1). A, AU. h47 ; lli*le v. Williams, ;i II. & N. 4U8 ; 27 I/. 
,1, Ex. 357 ; Grocers' Company v. Donne, il Bing. N. V. 34 ; against com
missioners under an Act of Parliament for the making of certain navigation 
works for negligence, whereby the plaintiff's land was flooded : Alien v. 
Hayward,-! (]. II. Will ; against a local board of health for negligently 
keeping sewers : Itchin Bridge Co, v. Southampton Local Board of Health, H 
E. & II. 801 ; against the corporal ion of a town for providing a dangerous 
swinging machine under the Baths and Washhouses Act, in using which 
the plaintiff was injured : Cowley v. Sunderland (Mayor of), G If. Sc X. 
505 j 30 L. J. Ex. 127 ; against the trustees of a turn pile road for 
negligently maintaining the drains of the road: Whit chouse v. Pellowes, 10 
0. II. N. S. 705 ; 30 L. .1. 0. 1*. 305 : against commissioners under the 
Towns Improvement Clauses Act, 1847, 10 A 11 Viet. c. 34, for suffering 
the highway to be in a dangerous condition : Burinait v. Hyde Com
missioners, 4 B. & S. 361 ; 33 L. J. Q. B. 89; Uhrby v. Ilyde 
Commissioners, 5 II. & S. 743 ; 33 L. J. Q. B. 290. .In to the last two 
cases, see now, however, Maguire v. Liver/ml Corporation, cited ante, 
p. 408.

Nuisance (/).

Claim fur causing a Nuisance by Smelts and Vapours, claiming 
Damages and an Injunction.

I. The plaintiff has suffered damage from offensive and pestilential 
smells and vapours caused liy the defendant on and about and since the

(I) Nuisances are either public nuisances, as obstructions to highways, noxious 
ton les, Ac., which are indictable offences, or private nuisances, such ns obstructing 
lights or rights oC way. diverting watercourses, Ac. (3 111. Com. 21ti). The hitter 
are for the most pan injuries to casements, as to which, sec “ Ways," " Water,” 
" Light»!' Ac.

No action will lie for a public nuisance at the suit of a private person, unless lie has 
thereby sustained particular damage over and above what is common to others (3 111. 
Com. 2211). Thus, no action will lie merely for placing an obstruction on a public 
highway, but if a person suffers damage by driving or falling against such obstruction, 
he may maintain an action for such damage ; so if an unauthorised obstruction of the 
highway prevents access to a person's alssle and hiudcis his business, he may maintain 
an action for the damage thereby done to his trade (Irrsoa v. .Visor, 1 lal. Ilayiu. 
|si; ; 12 Mod. 2112 ; /tcsjuiiiis v. Store, L. U. U C. 1*. 100 ; 13 L. J. C. 1*. 102 ; Metro, 
fiolitao ttounl of 11 ni'li» v. McCarthy, !.. It. 7 II. !.. 213 : Fritz v. t/ah»o», 11 Ch. II. 
."112 ; 111 b. .1. till. 321: t.yoa v. Fishmongers' ft#., 1 App. Cas. tiii2 ; lit I,. J, Ch. tilt ; 
Jlarber v. t'esley, [1898] 2 Ch. 117 ; i#2 I,. J. Ch. 1123). But mere delay caused by 
the obstruction, or the trouble mid cxjienscof removing it, being common to all, is not 
sufficient damage to enable an individual to maintain an action (Wisterbottom v.

o o 2
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------ , I il—, to come into and be on tmd about the plaintifTs dwelling-
house, No. 15, Jmiiivh Street, Durham, whereby the plaintiiT'u said dwelling- 
house is rendered unhealthy and unfit for habitation.

Lord Derhyy L. It. 2 Kx. 3hi ; 30 L. J. Ex. 194 : Petya min v. Storr, supra'). That the 
plaintiff and his servants were compelled to go to and from the plaintiff’s premises by a 
longer route, and their work was thereby increased, and the plaintiff was prevented 
from employing his servants otherwise, is sufficient particular damage {Mayrare v. 
Jtrintol Waterworks Co., 1 H. k N. 369 ; Smith v. U'/Vxm/, [1903] 2 Ir. R. 45).

A highway may be dedicated to the public subject to an obstruction or to the exercise 
of some private right upon it, which is then not actionable (Finit or v. Proie ne, 2 II. hi S. 
770 ; 31 b. .1. Q. 11. 212 : Mora ut v. Chamberlain, 0 II. h: N. 541 ; 30 L. J. Ex. 299 ; 
Arnold v. Hlahor, L. 1t. 0 Q. 11. 433 : 40 L. J. (j. II. 185 ; St. Mary Xetrinyton v. Jarohn, 
L. H. 7 (J. 11. 47 ; 41 L. J. M, C. 72 : (hand Junction ('ana! (\>, v. Petty, 21 (). 11. 1). 
278 : 57 L. J. (). 11. 572).

If the defendant persists in continuing a nuisance after a judgment has been 
obtained against him for nominal damages, vindictive damages may be given against 
him in a second action in order to compel him to abate the nuisance ( Pattinhill v. 7teed. 
18 C. 11. 090 ; 25 L. J. C. V. 290 ; Colin v. Home and Colonial Stores, [1904] A. C\ at 
p. 192 ; Ord. XXXVI., r. 58, cited ante, p. 50).

An action for a nuisance may be maintained by the reversioner where there is 
damage done to his reversion ; this may be, either by the damage being of a permanent 
nature, or by its being such as to be an injury to his title to the premises, as by estab
lishing, or furnishing evidence of some right adverse to his title thereto {Kidgill v. Moor, 
9 ('. 11. 304 ; lit L. J. ('. 1*. 177 ; Dohnon v. Blackmore, 9 Q. 11. 991 ; Mott v. Shoolhred. 
L. U. 20 Kip 22 ; 44 L. J. Ch. 380 ; Shelfer v. City Electric Co., [1895] 1 Ch. 287 ; 
04 L. J. Ch. 210 ; and see “ Light*," ante, p. 423; “ Peversionf jiont, p. 473).

Where the nuisance is of a continuing nature, or the defendant threatens and intends 
to continue it, it is usually advisable to claim an injunction as well as <lamages. (See 
ante, p. 413.)

Where the nuisance is caused by real property or the use of real property, it is the 
occupier who is jirimâ facie liable, and not the owner merely as owner ; the latter can 
be charged only upon some special ground of liability (Cheetham v. Hamjmn, 4 T. 1!. 
318 ; Bunnell v. Shenton, 3 (). It. 448 ; (haunt 1er v. Jtobinnon, 4 Ex. 163, 169 ; Pish op 
v. Bedford Charity Trnntecn, 1 E. «k E. 097 ; 29 L. J. Q. II. 53 ; Pickard v. Smith, 10 
(J. 11. X. S. 470 ; Bobbins v. Jonen, 15 (\ It. N. 8. 221 ; 33 L. J. C. V. 1).

Where the landlord knowingly lets land with a standing and continuing nuisance 
Ujion it, as with a wall which obstructed a neighbour's light (Uosetrell v. Prior, 2 Salk. 
40O ; 1 Ld. Ray m. 713), with a noxious privy (see Pick v. Pant erf eld, 4 ('. 11. 783,804), 
with a dangerous stack of chimneys (Todd v. Flight, 9 C. 11. X. S. 377), and so lets it 
without making any provision for remedying the nuisance, he is liable for such nuisance 
((heinnell v. Earner, L. It. 10 ('. 1‘. 058 : Xelnou v. Liverpool Bravery Co., 2 O. 1*. D. 311 ; 
40 L. J. C. V. 075). See further ante, p. 449.

A yearly or a weekly tenancy is regarded as a continuing tenancy until it is deter
mined by notice, and, therefore, the fact that the landlord eon Id have determined the 
tenancy by notice is not equivalent to a re-letting, and does not render him liable for 
a nuisance created on the premises during the continuance (dandy v. Jabber, 5 1$. A S. 
485 ; 9 11. A: 8. 15, u. ; Poteen v. Anderson, [1894] 1 Q. It. 104). A landlord is not 
liable for nuisances occasioned by the use of the premises by the occupiers, and not by 
t-lic premises alone, as for a nuisance of smoke from a chimney let with the premises 
(Writ v. Panterfirld, 4 C. 11. 783) ; unless the premises are let for the express purpose 
of using them in the way which causes the nuisance (Harris v. James, infra; see 
Jenkins v. Jaeknun, 40 Ch. I). 71 : 58 L. J. Ch. 124). An occupier is liable for any 
nuisance naturally resulting from oi teintions which he has lieensed another person to 
carry on upon the land ; thus, where the occupier gave a licence for the burning of bricks
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Particulars :—The smells and vapours arc caused and come from a 
recently erected by the defendant on his premises, No. —,------Street,

upon the land, lie was held liable for the nuisance thereby occasioned ( White v. Jameson, 
L. R. 1H E*|. 303 : Harris v. Jame», 46 L. J. Q. II. 545 ; 35 L. T. 240). As to liability for 
injury to tenants, and to those invited or employed by tenants, sec ante, pp. 447, 478.

An occupier of land is, in the absence of any easement or contract to the contrary, 
bound to keep his trees or their branches from encroaching (Lemmon v. Webb, [1895] 
A. C. 1 ; 04 L. J. Ch. 205 ; Smith v. Giddy, [1904] 2 K. It. 448 ; 73 .1. K. It. 894).
and to keep all tilth, sewage, and the like, arising on his land from escaping, on to the 
land of his neighbour (Tenant v. tînt die in, 2 L«l. Itaym. 1089 ; 1 Salk. 21,360 ; Snow v. 
Whitehead. 27 Ch. U. 588 ; 53 L. J. Ch. 885 ; Futvher v. Hyland*, L. U. 3 H. L. .330 ; 

1 8m. !.. C., 11th ed., 810 : A ht on v. Grant, 3 E. & It. 128). So if anyone by making 
artificial erections or works upon his own land, or by allowing the continuance on his 
land of artificial erections or work placed there before lie took possession of it. causes 
rain water or liquid filth to pass into his neighbour's land, so as to interfere substanti
ally with his enjoyment thereof, it is, in general, an actionable wrong (/inn/er v. 
Sail lard. 2 Ch. 1>. 692, 700 ; 45 L. J. Ch. 414 ; Tenant v. G old win, an pro ; Humph rie» 
v. fbn tin*, 2 C. P. 1). 239 ; 46 L. .1. C. P. 438 ; Hard man v. X K. Jty. Ok, 3 C. P. D. 
168. 173 : 47 L. ,i. C. 1*. 368). But if a man simply uses his own land in the ordinary 
manner in which such land is used and without negligence, lie is not, in general, liable 
for any incidental damage which may be thereby caused to his neighbour (Fletcher v. 
Hyland*, *npra ; Wihon v. Waddell, 2 App. Cas. 95) ; and accordingly a mine owner 
is exempt from liability for water which, in consequence of his works, flows by gravita
tion into an adjoining mine, if his works arc carried on with skill and in the usual 
manner, excavating and raising minerals being regarded as the natural use of mineral 
land (Hardman v. .V. K Hy. Go., nnpra ; Wihon v. Waddell, tupra ; Fletcher v. Hyland*, 
supra ; West Cumberland Iron Co. v. Kenyon, 11 Ch. 1). 782 ; 48 L. J. Ch. 793 : Fletcher 
v. Smith, 2 App. Cas. 781 ; 47 L. J. Ex. 4). If, however, he brings upon the land for 
his own purposes anything which is in itself dangerous, and likely to do mischief if it 
escapes, as, for instance, a large quantity of water, or a great accumulation of electricity, 
lie must keep it in at his peril : and if he fails to do so, he is prima facie answerable, 
even where he has acted without negligence, for all ordinary damage which is the 
natural consequence of its escape (Fletcher v. Hyland*, supra; Fletcher v. Smith, 
*upra; Crotchur*t v. Amershani Hoard, 4 Ex. IX 6 ; 48 L. J. Ex. 109 ; National Tele
phone Co. v. Halter, [1893] 2 Ch. 186 ; 62 L. J. Ch. 699 : Eastern African Tcleyraph Co. 
v. Cape Town Tramway*, [1902] A. C. 3sl ; 71 L. J. P. C. 122; Trespass," post, p. 501 ; 
and scc‘- Water," post, p. 510), unless he can excuse himself by showing that the escape 
was owing to the plaintiff’s default, or that it was due to ris major, or the act of God. 
and occurred in spite of all reasonable care on his part (Fletcher v. Hyland*, supra ; 
\ich(d* v. Martland, L. I.\ 1" Ex. 255 ; 2 Ex. IX 1 ; 11 L. -1. Ex. 131 ; 46 L. J. Ex. 
174; Nit ro-Phosphate Co. v. London ,<• St. K. Hoclt* Co.. 9 Ch. IX 503 ; Car stairs v. 
Taylor, L. R. 6 Ex. 217 ; 40 L. .1. Ex. 29 : Hor v. Jubb, 4 Ex. IX 76 : 48 h. J. Ex. 417 : 
Thomas v. Hirminyham Cana! Co., 49 L. J. Q. It. 851).

Where the dangerous matter is brought upon the land for the joint puiqxises of the 
defendant and the plaintiff, with the consent of the plaintiff, there is no such absolute 
obligation to keep it in as exists where it is brought by the defendant upon his land 
for his own purposes, the defendant in the former ease not being liable for injury 
caused by its escape in the absence of negligence on his part (iOar stair* v. Taylor, L. R.
<» Ex. 217 : 40 !.. .1. Ex. 29 ; Anderson v. Oppenheimer, 5 Q. B. IX 602 ; 49 !.. J. (j. It. 
708 ; and sec Ho** v. Hidden, L. R. 7 Q. It. 661 ; 41 L J. Q. B. 270). One who takes 
a part of a house, takes it subject to the ordinary risks arising from the ordinary use 
of the rest of the house, and therefore cannot, in the absence of negligence, recover 
against an occupier of the other part of the house for damage done by an escape of 
water from the pipes in the possession of such occupier {Hot* v. Feddcn, supra ; Anderson
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2. The defvmltmt threatens ami intends, miles* restrained I'ruin so 
duing, to continue the said nuisance.

The plaintiff claims :-
(I.) fflH.
(2.) An injiinctioii to restrain the defendant from the continuance 

or repetition of the sui 1 injury or the committal of any injury of 
a like kind in res|>ect of the same property. 

iSm /:. X r, App. ('.. Snf. 17., Xo. 11.)
v. Opjtenhcimer, xnpra). An occupier is bound to use reasonable care to protect persons 
coming to his premises by bis invitation, or u|>on ordinary business, from unusual dangers* 
which he knows, or ought to know, to be there, as he has a duty towards such persons 
to keep his premises in a reasonably secure condition, or at least to warn them of such 
danger (see Indcrmaur v. Domex, and other (rases cited ante, p. 448) ; but a person 
voluntarily using private premises as a mere licensee for purposes of his own uncon
nected with the premises or the business there carried on, and not for the purpose of 
carrying out a contract with the occupier, or in pursuance of a contract with the 
occupier for such use of the premises, cannot maintain an action to recover damages 
for an injury occasioned to him by the dangerous state of the premises, unless such 
danger was one hidden or unusual, so as to be in the nature of a trap ((l a at ret v. Eger ton, 
\. I!. 1C. r. 371 : M L, J. r. P. 191 : WbUe ?. France. 2 C. P. I». SOS : hi L. ,i. v. p. 
823 : I mg v. Hedge*, V Q. II. D. 80). Where a person, permitted by the defendants 
to go along a flagged path of the defendants' to assist in unloading coals which the 
defendants had carried for him. was injured, owing to the flag he stepped on being 
so worn as to give way, it was held that the defendants had a duty towards him to keep 
the path in a reasonably safe condition (Holme* v. X. E. If g. Co., L. 11. 4 Ex. 254 ; lb. 
« Ex. 123 : 38 L. .1. Kx. 151).

Where by statute a thing is directed or authorised to lie done, the doing of which, if 
not so directed or authorised, would amount to a nuisance or otherwise cause damage 
entitling persons injured thereby to an action, no action is. as a rule, maintainable in 
respect of such thing, and in such case the persons thereby injured can, in the absence 
of proof that there was negligence or want of bona fide* in the mode in which the 
statutory powers were used (see East Fremantle v. An noix, [1902] A. C. 213, 218 ; 71 
L. J. 1'. V. 39 ; Canadian Pacific llg. Co. v. llog, lb. 220 ; 71 L. ,1. 1\ C. 51), recover 
only such compensation, if any, as the statute directing the thing to be done, or the 
statutes incorporated therewith have provided, and can only proceed for such com
pensation in the manner (if any) provided by such statutes (Hammersmith llg. Co. v. 
Hrand, L. B. 4 II. L. 171, 188. 1% : 38 L. J. H. L 203 : Dixon v. Met. Hoard of Works, 
7 <). R. 1>. 418 ; London ,<• H. llg. Co. v. Trnman, 11 App. Vas. 45 ; 55 L. J. Ch. 354 : 
Lambert v. Lowestoft, [1901] 1 K. 1 ». 690 ; 70 L. .1. K. It. 333). But if the thing 
directed to l>c done would not amount to a nuisance or cause damage, unless done 
negligently, the statute does not, in general, afford any answer to an action brought 
by a person injured by reason of such negligence (lieddix v. Proprietor* of liana 
llexerroir, 3 App. Cas. 430, 450 ; (lax Light Co. v. St. Marg Abbott*, 15 Q. It. I). 1 : 54 
L. .1. <). It. 414 : Sadler v. Stwth Staffordshire Trannrag* Co., 23 (). It. 1). 17 ; 58 L. .1, 
<). It. 421). And if the statute is not imperative, but merely |>ermissive ns to time or 
place, particularly if no provision is made to com;>ensnte persons injured by the thing 
being done, the statute is, where the language will fairly allow it, to be construed as 
not authorising the thing to lie done at a time when, or place where, it may cause 
injury to others (Met. Asglnmx District v. Hill, 0 App. Vas. 193, 202 : 50 L. J. 1). 11. 
353 : .lordexon v. Sutton, ,$'r. (lax Co., [1899] 2 Ch. 217 ; 08 L. .1. Ch. 457 ; Canadian 
Pacific llg. Co, v. Parke, [189V] A. C. 535 : 08 L. J. 1'. V. 89). The above rules must, 
however. I»c applied subject, in each case, to a consideration of the language and 
objects of the particular enactment to be construed. (See Midirood v. Manchester 
Corporal ion, [19U5] 2 K. B. 597, where the statute preserved the right of action.)
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Foc h Xiiûance in carrying on i Xosious Manufacture near the 
Plaintiff's Lanil(u).

1. The plaintiff is the [owner and] occupier of a house and land
known as ------ , at ------, and the defendant carries on the business of a
------, at a manufactory called------ , at------ aforesaid.

2. Ever since------ , lit—, the defendant has wrongfully caused to
issue and proceed from the said manufactory offensive, poisonous and 
unwholesome smoke, vapours, and noxious matter, which spread and 
were diffused into the plaintiff’s said house and over his said land, and 
settled and were deposited in and upon the same respectively, whereby the 
said house has been rendered unwholesome, dirty, and uncomfortable to 
live in, and the trees, hedges, herbage, crops, and shrubs and plants 
growing on the _ 's said land were damaged and otherwise injured, 
and the said house and land have lrcen deteriorated in value.

Particulars :—[Slate the particulars of the injuries anil of the damages 
claimed.]

(u) Smoke, noise, and smells may severally constitute a nuisance and Ikï ground for 
;m action for damages or for an injunction (Crunip v. Lambert, L. 11.3 Eq. 400 ; St urges 
v. llridgman, 11 Ch. 1*. ; is L. J. Ch. 766 : St. Heleifs Smelting Co. v. Tipping, 11
II. h. C. 042 : 33 L. J. Q. B. (ill ; Walker v. Rmooter, L. R. 5 Eq. 23 ; 37 L. J. Ch. 33 ; 
tnrhbald v. Robinson, L. R. 4 Ch. 388 ; Jtnnler v. Saillard, 2 Ch. D. 692 ; 43 L. J. Ch. 
Il I : St urge» v. Dridgman, 11 Ch. I). 852 ; 48 L. J. Ch. 785 ; Lamhton v. Hellish, [ 1804] 
3 Ch. 1(13 ; «3 L. J. Ch. 029).

In order to constitute a nuisance it must appear that physical injury is inflicted on 
the plaintiffs property, or that the ordinary use of it is materially interfered with, 
or that the ordinary comfort or health fulness of human existence in the plaintiffs 
premises is materially diminished {Crump v. Lambert, supra ; St. Helens Smelting Co. 
v. tipping, supra ; Carey v. Ltd bet ter, 12 C. B. N. S. 470 ; 32 L. J. C. V. 104 ; Inch- 
bald v. Robinson, supra ; Fleming v. Hislop, 11 App. Cas. 68*5, 1504 ; Colls v. Home and 
Colonial Stores, cited ante, p. 420).

A material addition to previously existing nuisances is separately actionable (Crump 
v. Lambert, supra ; Rasendale v. M‘ Murray, L. R. 2 Ch. Ap. 790). The acts of several 
persons together may constitute a nuisance which the Court will restrain, though the 
damage done by the acts of each one, if taken alone, would be inappreciable (Thorpe v. 
Ilrumfitt, L. R. 8 Ch. 650 ; Lamhton v. Hellish, [1894] 3 Ch. 103 ; 63 L. J. Ch. 929).

Whether anything is a nuisance is to be determined not merely by an abstract con
sideration of the thing itself, but with reference to the locality, the duration, and all 
the circumstances {Sturges v. Dridgman, 11 Ch. D. 852, 865 ; 48 L. J. Ch. 785 ; Lamhton 
v. Mellish, supra ; and sec St. Helen's Smelting Co. v. ’lipping, supra). A nuisance 
caused by a noxious or noisy trade or manufacture is not justifiable merely on the 
ground that the trade is carried on in a convenient and proper place (//>.). As to a 
nuisance caused by a hospital, see Met. Asylum District v. Hill, 6 App. Cas. 193 ; 50 
!.. I. Q. R. 353 ; At/.-Cm. v. Xottingbam Corporation, [1904] 1 Ch. 673 : 73 L. J. Ch. 
512. Merc temporary inconvenience from noise or dust, caused by an occupier or 
owner of land in the execution of lawful works in the ordinary user of the land, and 
without negligence, is not a nuisance (Harrison v. Southwark Waterworks Co., [1891 ] 
2 Ch. 409 ; 60 L. J. Ch. 630 ; (ioswcll v. Aerated Dread Co., 10 Times Rep. 661). An 
injunction will not ordinarily be granted if the nuisance is merely temporary and 
occasional, and causes no real injury to health or property (Att.-Gen. v. Mayor of 
/‘reston, 13 Times Rep. 14).

C2C
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3. The defendant still continues and intends to continue to cause such 
smoke, vapours and noxious matter to issue and proceed from the said 
manufactory as aforesaid.

The plaintiff claims :—[Proceed as in the lait form.]

The like.

1. The plaintiffs at the time of the committing of the grievances here
inafter mentioned were and still arc printers carrying on an extensive
business at offices and premises situate in ------  Street, in the City of
London.

2. The defendants at the time of the committing of the grievances here
inafter mentioned were and still are in the possession of certain premises 
and works thereon near and adjoining to the said offices and premises of 
the plaintiffs.

3. The defendants for and during the last six months and upwards 
wrongfully caused to issue, proceed and arise from the said premises in 
their ]x>ssc8sion near to the said offices and premises of the plaintiffs and 
from engines on the defendants' said premises quantities of offensive, 
noxious, unwholesome smoke, fumes, vapours and gases, soot, blacks, noxious, 
dirty and filthy matter, which spread and diffused themselves into, over 
and upon the said offices and premises of the plaintiffs anil impregnated 
and corrupted the air in and about the same.

4. By reason of the premises the said offices and premises of the plain! ills 
were defiled and rendered unhealthy and much less fit for use and occupation 
and for the plaintiffs’ carrying on their said business thereon and the 
plaintiffs were prevented from carrying on their said business in so free 
and ample a manner as they otherwise might and would have done, and 
they were otherwise injured.

The plaintiffs claim :—
(1.) £1,000 damages.
(2.) An injunction to restrain the defendants from repeating or 

continuing of the acts complained of.

See forms of declaration under the ohl system—Again*! a manufacture of 
h icks : Hole v. Harlow, 4 C. B. N. S. 334: 27 L. .1. C. P. 207 ; Hamford 
v. Turnley, 3 B. <fc S. 02 ; 81 L. J. (j. B. 2811 ; < 'avey v. I. id heller, 18 C. B. 
N. S. 470 ; 32 L. J. ('. P. 104 ; for carrying on a manufacture of iron *o 
a* to cause a nuisance by the noise : HUiotson v. Fulham, 2 Bing. N. C. 
184 ; Mum ford v. Oxford W. <(■ IK. My. Co. 1 H. & N. 34 ; 25 1., J. Ex. 
20."> ; and see Crump v. Lambert, L. li. 3 Eq. -10!» ; for carrying on a manu
factory causing a nuisance by smoke : Simpson v. Savage, 1 C. B. N. S. 347 ; 
20 L. .1, K. P. 50 ; against the occupier of the adjoining property far keeping
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offenuire drain» : Russell v. Shenlon, 8 Q. B. 449 ; Itchin Bridge Co. v. 
/.mal Board of Health, Southampton, S K. & B. Soi ; 2S L. J. Q. H. 41 ; 
for keeping a lad!g constructed sewer on the defendant’s land whereby an 
overflow of the contents was discharged on the plaintiff’s premises ; Alston v. 
Grant, 8 E. & B. lift; for allowing noxious matters from a tarn-pit of 
defendant to flow into plaintiff’s premises : Chadwiek v. Marsden, L. R. 2 
Ex. 289 : for causing water to flow against the plaintiff's dwelling-house by 
means of a neighbouring embankment : Brine v. Great Western Rg. t'o., 2 
I!. & 8. 402 ; 81 L. J. Q. B. 101 ; against the owner of the adjoining house 
for building a projecting cornice, which cast the rain water from the defen
dant's roof on to the plaintiff's premises : Fag v. Prentice, I C. B. 828 ; a 
like count by a reversioner ; Tucker v. Newman, 11 A. & E. 40 ; against 
the landlord of the adjoining house who had demised it with a dangerous 
chimney, which fell on to the plaintiff's house : Todd v. Flight, 9 (’. B. N. 8. 
877 ; 80 L. J. C. P. 21 (as to the liability of landlords in such cases, see 
aide, p. 492).

By a Riparian Propridor, for a Nuisance by Pollution of the Water in a 
River, claiming an Injunction and Itamayes : see “ Water," post, p. 914.

For placing on a Highway an Obstruction over which the Plaintiff fell (x).

The plaintiff has suffered damage by the defendant, on the-------------,
19—, wrongfully heaping up earth and stones on a public highway known
as [----- Street], at------ [or, in the parish of-------], so as to obstruct the
said highway, whereby the plaintiff, while lawfully passing along the said 
highway, fell over the said earth and stones, and sustained personal 
injuries, and incurred loss and expense.

Particulars of injuries, loss and expense :—

For a similar form, see ante, p. 408, and Cowley v. Newmarket I Air a I Board, 
[1892] A. C. 849, 849.

See for forms of declarations under the old system—Against a surveyor of 
highways for leaving gravel on the highway at night without proper precau
tions : Havis v. Curling, 8 (). It. 286 (he is not liable for mere omission to 
repair, ante, p. 408) ; against the trustees of n public road for leaving in the 
rmnl heaps of road-scrapings, which the plaintiff fell over : Harris v. Baker, 
I M. & S. 27 ; against a contractor for not making good the surface of a

(#) See the note and form, p. 4<>H.
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highway after opening amt filling up holes in il : //gains v. Webster, L. |{.
2 (). H. 261 ; 66 L. J. <^. B. 166 ; against the owner of a house, for a 
nuisance caused hg rubbish placed on the high wag bg a workman emploged 
in repairing the house : Hush v. Stein man, 1 B. A I\ 404 ; for placing 
rubbish on a highway bg the side of a canal, which caused the plaintiff to fall 
m: (ioldlhorpe v. Hardman, 16 M. & W. 677 ; for digging in the highway 
am! tearing it without any light or signa! : Newton v. SI/is, 5 E. A B. 115 ; 
for exposing dangerous implements for sate on a public highway, by falling 
against which the plaintiff was injured : Marriott v. Stanley, 1 M. A 0. 
568 ; and see Mangan v. Alter ton, L. B. 1 Ex. 261) ; for placing a shutter 
against the wall of a public highway, which fell upon the plaintiff : Abbot v. 
Macfie, Huyhes v. Macjie, 2 II. its C. 744 ; 66 li. J. Ex. 177 ; against a 
waterworks company for keeping a fireplug unearned in a highway, in con
sequence of which plaintiffs horse placed his foot in the plug-hole and was 
tamed : Bayley v. Wolverhampton Waterworks Co., 6 II. A* X. 241 ; 60 
L. J. Ex. 57.

For keeping open and unfenced a dangerous Cellar adjoining a 
Public Highway (//).

The defendant, who was possessed of a vault or cellar immediately ad
joining a public highway, known as [-----  Street], at ------ [or, in the
parish of----- ], wrongfully suffered the said vault or cellar to be open to

(//) Making an excavation, cellar, or area adjoining a public highway, ami leaving or 
keeping hucIi an excavation, cellar, or area insecurely and improperly fenced and 
unguarded, so as to render the way unsafe to those who use it with ordinary care, is a 
nuisance, for which an action will lie at the suit of the person who is injured by falling 
into it, &c., while lie is so lawfully using the public way (liâmes v. Wont, 9 ('. B. 692 : 
Hadley v. Taylor, L. II. 1 ('. V. 53 : White v. Hind Icy Local Hoard, L. K. 10 Q. It. 
219 : 41 L. J. Q. It. 114 ; see Iilaehnwre v. Mile Hud Vestry, 9 Q. It. I). 451 ; 51 
L. J. Q. It. 496 ; Jlowcn v. Anderson, [1S94J 1 Q. It. 164). In general a person who 
procures work to be done in or close to a highway, of a character likely to cause 
danger to people lawfully using the way, has a duty to see that all reasonable precau
tions are taken to avoid injury to those who so use the way, and he is not relieved of 
that duty by proofs that he employed a competent contractor to perform that duty for 
him. (See ante, pp. 435, 441 ; (Ita/onan v. Fyldc Waterteoriot, [1894] 2 Q. It. 599,603 : 
64 L. J. Q. It. 15; Holliday v. National Telephone Co. [1899] 2 Q. It. 392; 68 L. J. 
(). It. 1016 ; The Snack. [1900] 1*. 105 ; 69 L. J. 1‘. 41.) A person who has erected a 
dangerous structure on his own land vo near a highway as to constitute a nuisance, 
may lx? liable to a person injured thereby (Henna v. Clare A Co., [1895] 1 Q. It. 199 : 
64 Q. It. 238). But it seems that the excavation or erection, in order to constitute a 
nuisance, must be at a place substantially adjoining the highway (Home* v. Ward, 
supra ; Hard castle v. S. Yorkshire lly. Co.. 4 II. k N. 67 ; 28 L. J. Ex. 139 ; ]links v. 
8. Yorkshire lly. Ok, 3 It. A; 8. 241 ; 32 L. J. (). B. 26).

Where there is a coal cellar or the like below the pavement of a public street, which 
is reached by an opening in the pavement, and a foot passenger is injured through the 
cover or grating, which should be over the opening, being absent or defective, or not 
properly secured, the occupier is primo facie liable (Pretty v. Jlirkmore, L. It. 8 ('. V.
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tlic Kiiid highway without any fence or railing or oilier protection, and no 
as to he dangerous to persons lawfully passing along the said highway, 
whereby the plaintiff, whilst lawfully passing along the said highway on
the------------- , 1!)—, fell into the said vault or cellar and was hurt and
wounded and permanently injured, and was prevented for a long time from 
attending to his employment [or, business] ns a ——, and incurred medical 
and other expenses.

Particulars of injuries :—
Particulars of loss and expenses :—

See for forms of declarations wider the old system— Against llie jierson in 
orcu/xilion for keeping the grating of n cellar wider a )tublic foolway out of 
re/tair, whereby the plaintiff fell Ihronyb and a-as injured: Bishop v. Bedford 
Charily, 1 E. & E. (197, 28 L. .1. Q. li. 215 : 29 lb. 68 ; see Hollins v. 
Jones, 15 (*. It. N. 8. 221 ; 88 1,. .1. ('. P. 1 ; for keeping a cellar door pro
jet liny over a public hiyhiray : Fisher v. Proirse, 2 It. & S. 770 ; 81 I,. .1. (). 
It. 212 ; for keeping an open area adjoining a public highway, into which the 
plaintiff fell and was injured: Jarvis v. Ilea a, 8 lting. 447 ; Coupland v. 
Jlardiiu/ham, 8 Camp. 898 ; Barnes v. Ward, 9 ('. B. 392 ; Stone v. 
Jackson, 1(1 ('. B. 199 ; Hadley v. Taylor, L. R. 1 C. P. 53; for making a 
dangerous reservoir of water adjoining a public way, into which a person fell 
and was drowned: llardcaslle v. Sonlh Yorkshire Ity. Co., 28 L. .1. Ex. 
139 ; against commissioners of sewers for keeping an open sewer by the side 
of a public highway: Cornwell v. Metrop. Commies, of Sewers, 10 Ex. 771 
(where see the law respecting the duly of fencing ditches, <(r., in land 
adjoining public highways) ; for obstructing a public right of way, whereby 
the plaintiff was injured in his trade by reason of customers noI being able lo 
approach his shop: Wilkes v. Hunyerford Market Co., 2 Bing. N. V. 281 ; 
llradbee \, Christ's Hospital, 4 M. 4 0. 714 ; for obstructing a public foot
path through the plaintiff's land, whereby the plaintiff and his servants were 
com/ielle/l to go round in passing from one /mrt of the land to another, and 
were so delayed in their business: Blagrave v. Bristol Waterworks Co., 1 II.

loi ; tiieissell v. Homer, cited unie, |>. 4Ô2 : Xelsos v. I.irer/sml iieeircry l\>„ Ho). If 
I lie nuisance is caused by (lie act of a third party, or of his servants in the course of 
his employment, as for instance when the servant of a coal merchant, in delivering 
coals to the occupier of such a cellar through such an opening neglects to replace the 
cover, and thereby a passer-by is injured, such third person is liable (Whiteleg v. J'rp/ter, 
- 0- II. II. 27il : 4ti I,. .1. <!. It. till',), though it may lie the occupier is also, in general, 
liable in such a case, as having a duty to take reasonable care to see that the cover was 
replaced (I h ).

An occupier who maintains a lamp projecting over a highway is bound to keep it in 
repair so as not to he dangerous to jicrsons lawfully using the highway, and is liable 
for injury occasioned by its falling, through want of repair, upon a person passing by. 
notwithstanding that the occupier may have employed a competent contractor to 
repair it Ç/orcy v. .(«life», 1 I). It. D. 314 ; 4ô L. J. Q. It. 260).
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& N. 3(19 ; for obstructing the access hi the plaintiff's house In/ a publie navi
gable rim : Rose v. Grom, 5 M. & G. (113; Davis v. Wallon, 8 Ex. 153 ; 
Simmons v. Lilly stone, 3 Ex. 431 : for obslrucliny the plaintiff's right of 
way on a railroad : Tanner v. Smith Wales l!y. t'o., 25 L. .1. (). H. 7 : 5 
E. & It. (il 8 ; /-// a reversioner for obstructing the access to the house by a 
publie highway: Vallance v. Savage, 7 Bing. 535 ; for placing an obstruction 
on a private way which the plaintiff was licensed lo use : Corby v. /////, 27 
L. .1. C. I*. 318 ; for selling spring-guns on defendant's land, whereby the 
plaintiff trespassing without notice thereof was shot: Bird v. Holbrook, 4 Bing. 
<’>28 (</ Me plaintiff Ires/tassed with notice of the spring-guns the action 
will not lie : /foil v. Willies, 3 It. & Aid. 3<>4 ; irfcrv see another count); 
for selling dog-traps ami dog-spears near public paths : Townsend v. 
Walhen, !) East, 277 : Mwie v. Clayton, 7 Tannt. 48!l ; Jordin v. Crump, 
8 M. & W. 782 («.« lo when the act ion will lie, see lb.).

Claim alleging that the Defendant artificially raised the Surface of his Lam! 
above the level of the Plaintiff's adjoining Land, whereby Rain-water 
fulling on the Defendant's Land percolated into the adjoining House of the 
Plaintiff': see Hardman v. N. E. I!y. Co., 3 C. I’. I>. 1(>8 ; 47 l>. .1. 
C. P. 368.

Claim for Negligently allowing Sewage lo Escape into a 
Premises : see Humphries v. Cousins, 2 C. P. I). 233 ;
P. 438.

Neighbour's 
4<i L. .1. 0.

Officers

Partners (a).

(i) As to the special provisions for limitation of action, anti tcniler of amemls. Ac., 
in the case of actions for acts done in pursuance or execution, or intended execution, of 
any Act of Parliament, or of any public duty or authority, or in respect of any neglect 
or default in the execution of any such Acts, duty, or authority, see the Public 
Authorities Protection Act, 1833 (cited “ Public Authorities," post, p. 301).

(o) See “ Partners," ante, p. 200. If several persons arc jointly entitled to property 
injured, they should ordinarily join in suing in respect of such injury. (Sec ** Parties 
to Actios," ante, pp. 19 riser/.) Thus partners in trade may join in an action for a 
slander or libel concerning their trade. (Sec fee Paso v. Malramson, 1 If. !.. 0. 037 : 
fboh v. Jlateheltor, 3 It. A P. 150 ; Maitland v. tioldseg, 2 Bast, 420.) In Ifamlys v. 
Houston, [1903] 1 K. It. 81 ; 72 L. .1. K. It. 72, a firm was held liable in damages for 
the wrongful act of one partner in obtaining by bribery of a clerk of a rival trailer 
information as to the transactions of the latter.

Ry a. 10 of the Partnership Act, 1830, " Where, by any wrongful act or omission of 
any partner acting in the ordinary course of the business of the firm, or with the
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Patents (A).

Claim by a Palmin’ for Infringement if a Palm I, claiming an 
Injunction and Damages (b).

The defendant has infringed the plaintiff's patent, No.----- , granted
for the term of fourteen years, from the----- -, 111—, for [certain

authority of his co-partners, loss or injury is caused to any person not being a partner 
in the firm, or any penalty is incurred, the firm is liable therefor to the same extent 
as the partner so acting or omitting to act."

By s. 11, “ In the following cases, namely—
(a) Where one partner acting within the scope of his apparent authority receives 

the money or property of a third person and misapplies it : and
(b) Where a firm in the course of its business receives money or property of a third 

person, and the money or property so received is misapplied by one or more 
of the partners while it is in the custody of the firm ;

the firm is liable to make good the loss.”
By s. 12, “ Every partner is liable jointly with his co-partners and also severally for 

everything for which the firm while he is a partner therein becomes liable under either 
of the two last preceding sections.”

Where the liability is joint and several, a judgment recovered against one member 
of the firm is not in itself a bar to an action against the other members of the firm 
(Uchmert v. Fletcher, 1 C. & M. 623, 635 ; lllyth v. Fludyute, [1891] 1 Ch. 337, 353 ; 
60 L. J. t'h. (JO. As to judgment recovered, see jmt, pp. 7U3, 8(52).

(6) Patent rights, though emanating from the royal prerogative, are regulated by 
statute law (//. v. Halifax, [1891] 1 Q. B. 793 ; 2 Ih. 263). The principal statutes 
now in force with respect to letters patent for inventions are the Statute of Monojiolies 
(21 Jac. 1, e. 3), ss. 1, 6, and the Patents, Designs, and Trade Marks Act, 1883 (46 k 47 
Viet. c. 57). The last-mentioned Act repealed (see s. 113) the previous Patent Acts 
(with the exception of the above-mentioned sections of the Statute of Monopolies), 
and amended and consolidated the law. It has been modified by 48 A: 49 Viet. c. 63, 
It* tV 50 Viet. c. 37, 51 k 52 Viet. c. 50, 1 Edw. 7, c. 18, and 2 Edw. 7, c. 34.

By the Patents, kc. Act, 1883, s. 32, an action for an injunction or damages may be 
brought by any person or persons aggrieved in respect of threats of legal proceedings, 
ike. made “ by circulars, advertisements, or otherwise,” issued by itersons falsely claiming 
patent rights in respect of any alleged manufacture (sec Harney v. United Telephone Co., 
26 Ch. 1). 394 ; 54 L. J. Vh. 633 ; Kurt: v. Sjtence, 36 Ch. 1). 770 ; 67 L. J. Ch. 278 ; 
l'ni mi Electrical, $c. Co. v. Electrical St ora ye Co., 38 Ch. 1). 325; Skinner v. Shew, 
[1*93] 1 Ch. 413 : [1*94] 2 Ch. 5*1 ; 62 L. J. Ch. 196 ; 63 lh. *26; Douyla** v. 
Cint«eh» Patent Lighting (\i., 65 L. J. Ch. 919) ; but the section does not apply “ if the 
person making such threats with due diligence commences and prosecutes an action 
for infringement of his patent " {Combined Weighing Co. v. Automatic, $c. Co., 42 
Ch. I). 665 ; 59 L. J. Ch. 26 ; Day v. Footer, 43 Ch. 1). 435 ; Colley v. Hart, 44 Ch. I>. 
179; 59 L. J. Ch. 308 ; Kenniuyton, fte. Co. v. 1mne Fox Electrical Co., [1*91 j 2 Ch. 
573 : Johnxon v. Edge, [1*92] 2 Ch. 1 ; 61 L. J. Ch. 202).

An action may be brought for infringement of a patent right, even where the 
infringement is innocent and unintentional. (See “ Patents"poet, p. 891.) Thus,the 
sale in this country of articles which have been manufactured, either here or abroad, 
by the unauthorised use of a patent process, is itself an infringement of the patent 
right, although the defendant did not know them to be so manufactured ( 11 niton v. 
l.muUr, s c. B. N. s. 162 ; 29 !.. .1. C. P. ITS ; II Hfftf v. Hitchnor/.. L B. I Is. IT : 
39 L. J. Ex. 97 ; Elmslie v. Bonnier,, L. 11. 9 Eq. 217 ; 39 L. J. Ch. 328 ; Von Ileyden 
v. Xemtadt, 14 Ch. D. 230 ; sec also Saccharin Corporation v. lteitmeyer, [1900] 2 Ch.
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improvements in the manufacture of iron and steel or, no the ruse mag hr], 
whereof the plaintiff was the first inventor.

Particulars of breaches are delivered herewith [or, are as follows (<•):— 
Set nut lb /laiiiiulnis. .See Ihr form, /met, p. 4t!4, mut Chilly's Forme, 
lath ed., p. IRK],

The plaintiff claims an injunction to restrain the defendant from further 
infringement and £ 1 oo damages.

(Srr Jl. tf. I1., 188S, A/i/i. I'., Seel. VI., A'o. II.)

.1 like form, stating the Claims for Ileliif more full y : see Cungaghamn on 
Paient Practice, p. 571; awl see Prorlor v. /layby, 42 Cil. II. 
390, 393.

The like, for Infringement of a Patent, after an Amendment of the 
S/tecification (if).

1. The plaintiff was the first and true inventor of [ilesrrihe the nature of 
the invention], and thereupon a patent, No.----- , was granted to the plaintiff

659 ; 09 L. J. Ch. 761 ; Saccharin (hr/Miration v. A ny/o-Continental Chr in irai 11 ork*, 
[1901] 1 Ch. 414; 70 L. J. Ch. 194) ; but an action will not lie against a foreign 
manufacturer who manufactures abroad and sends by post to this country articles 
which infringe a patent (Jiadisrhc Anilin mal Soda Fahrik v. Jiaxle Chemical Work*, 
[1898] A. C. 200 ; 67 L. J. Ch. 141).

In general, the plaintiff in an action for the infringement of a patent is not entitled 
to have both damages and an account of profits, and must elect which of those two 
forms of relief he will adopt. (See American Wire Co. v. Thornton, 44 Ch. D. 274 ; 
Dr Vitre v. licit*, L. K. 6 II. L. 319: 42 L. J. Ch. 841.) See further as to damages, 
Penn v. Jack, L. 11. 5 Eq. 81 ; 37 L. J. Ch. 130 ; I'nited Horse Shoe Co. v. Stewart, 13 
App. Cas. 401.

Each of several co-owners of a patent may maintain an action for its infringement 
(Dttnnielijf v. Mallet, 7 C. 11. N. S. 209 ; 29 L. J. C. V. 70 ; Mather* v. Green, L. It. 
5 Ch. 29 ; 35 L. .1. Ch. 1 : Sheehan v. Gt. F. Ry, Co., 10 Ch. D. 59 ; 50 L. J. Ch. 08 ; 
Van Geliler Co. v. Sowcrhy 11 ridge Society, 41 Ch. 1>. 371 ; 59 L. J. Ch. 292). Each of 

such co-owners may use and work the patent for his own profit without being liable, 
unless under a contract, to account to the others for his profits (Steers v. Rogers, [1892] 
2 Ch. 13 ; 01 !.. J. Ch. 070 ; //eyl-l)ia v. F.'dmutais. 81 L. T. 579).

(r) By the Patents, Ac. Act, 1K83, s. 29(1), “In an action for infringement of a 
patent the plaintiff must deliver with his statement of claim . . . particulars of the 
breaches complained of.'*

(d) As to amendments of g)»ecifications by way of disclaimer, correction, or explana
tion, see ss. 18—21, and 51 A 52 Viet. c. 50, s. 5.

Where there has been an Infringement of an amended patent, and the amendment 
has been made before action, the statement of claim should state the fact of the 
amendment ( Andrew v. Crossley. [ 1S92J 1 Ch. at p. 505).

By the Patents, Ac. Act, 1X83. s. 2o, *• Where an amendment by way of disclaimer, 
correction, or explanation has been allowed under this Act. no damages shall be given 
in any action in respect of the use of the invention before the disclaimer, correction, or 
explanation, unless the patentee establishes to the satisfaction of the Court that his 
original claim was framed in good faith and with reasonable skill ami knowledge.”

As to the extension of the term of a patent by an Order in Council, see s. 25..
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for the said invention the imtuve of which wns particularly described in the
s|H.rilication therein mentioned, for the term of-----  years, from the------

-, 1!)—, and the said specification was afterwards on the------------- ,
11»—, duly amended by way of disclaimer [or, correction, or explanation, 
as the case may be].

2. The defendant lias since the said amendment infringed the plaintiff’s 
said patent [and intends and threatens to continue tin- said infringement]. 

Particulars of breaches are delivered herewith [or, are as follows :—] 
The plaintiff claims [state the claims as in the first preceding form and 

the other forms referretl /«].

For a like form, see United Telejdwne Co. v. Donohoe, 81 Ch. 1). 391).

Claim laj the Assignee of a Patent for an Infringement thereof (e).

1. .1. II. was the first and true inventor of [describe the nature of the
in rent ion], and thereupon a patent, No.------, was granted to the said A. B.
for the said invention, the nature of which wns jwrticularly deserilied in the

V') Where the action for infringement is brought by an assignée of a patent right, 
i lie statement of claim must be framed accordingly, and must state the fact of the 
assignment.

It seems that the legal property in a patent can only be assigned by deed (('hunter 
v. /fetch it rut. 12 M. Ac W. 823 ; In re Caxcy, [181)2] 1 Ch. 104 ; til L. J. Ch. til) : but a 
parol assignment for consideration would, as against the assignor himself and persons 
sul>e piently taking assignments or licences from him with notice of the prior assign
ment, be enforceable and sufficient to support an action for infringement (Cunynghamc 
on Patent Practice, pp. 274, 359).

by s. 87, the person entered on the register as proprietor of a patent, copyright in a 
design, or trade-mark, as the case may be, has, subject to the provisions of the Patents 
and Trade Marks Act, 1888, and to any rights appearing from such register to be 
vested in any other person, [rower absolutely to assign, grant licences, and to give 
effectual receipts for any consideration for such assignment or licence : provided that 
any equities in respect of such patent, design, or trade-mark, may be enforced in like 
manner as in respect of any other personal property.

It was held under s. 35 of the repealed Patents Act of 1852 (15 Ac 1(5 Viet. c. 83), 
that until registration, no legal right passed by an assignment of a patent, and that an 
assignee who was not registered could not maintain an action for infringement, except 
as against his assignor or persons subsequently taking assignments or licences from 
him with notice of the facts of the prior assignment (Cho/tet v. Hoff man, 7 E. Ac 13. 
«•8(5; 2(5 L. .1. i). It. 2IV : and soc i/muall v. Wright, L. It. 10 Eq. 50V ; 40 L. J. Ch. 
115, where see also as to relation back of registration to the date of the assignment), 
lint the wording of s. 87 of the Patents, Ace. Act, 1883, differs from that of s. 35 of the 
repealed Act of 1852. and it would seem that registration is no longer essential to the 
title of an assignee of a patent. (See Cunynghamc on Patent Practice, pp. 268, 35V ; 
lerrell on Patents, 3rd cd., p. 18(5 : Edmunds on Patents, 2nd ed., p. 361 ; though see 
Lawson on Patents, 2nd cd., p. 3(52.)

An assignee of a provisional protection cannot, Iroforc the [latent is assigned to him, 
"lie for infringement without joining the patentee as a party(Bowden**Patente Syndicate 
'• Smith* [IV04] 2 Ch. 8(5, 122 : 73 L. J. Ch. 522).
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specification therein mentioned, fur the term of----- yearn, from the
------, li)—, and the said specification was afterwards on the--------------,
1!)—, duly assigned by the said A. B. to the plaintiff. The assignment is 
contained in a deed dated the------------ , 19—.

2. The defendant has since the said assignment infringed the plaintiff's 
said patent [and intends and threatens to continue the said infringement],

3. Particulars of breaches are delivered herewith [or, arc as follows :—]. 
The plaintiff claims [see the first preceding form and the other forms

referred /«].

For like Forms staliny Amendments hy Disclaimer and Assiynment, see 
United Telephone Co. v. Donohoe, 31 t'b. 1). 399 ; Cunynyhame on 
Patent Practice, p. 071.

Particulars of Breaches in an Action for Infrinyement (/).
19—. B. No.----- .

Between A. B....................................Plaintiff,
and

C. D....................................Defendant.
The following are the particulars of the breaches of patent right 

complained of in this action, viz. :—
[Here slate the particulars of the infrinyement.]

Delivered the-------------, 19—,
To Mr. B. F., ft. //.,
The defendant’s solicitor The plaintiff's solicitor

[or, agent], [or, agent].

A mortgagor ill jioescssiuii of a patent may bring nil action for infringement after an 
assignment by way of mortgage to |icnnn# registered as mortgagees (Ins (leUtr (V. r. 
Soirerby Jlriilye Co., 14 Cli. It. 874 ; 811 !.. .1. Ch. 291). As to assignment# of parts 
or shares of patents, see Jtiioaieli.fi v. .Vallet, 7 C. B. N. S. 2011 ; 211 L. J C. 1*. 70; 
lie/tes v. lei enter. H C. II. N. S. 1112 ; 20 !.. .1. C. V. 27.7 ; IV/a tteUler t b. v. Smeerhy 
llriilye ! 'ii.. supra.

Ity s. 30 of the A et of 1SH8. “A |*ntentee limy assign bis | wtent for any place in or 
|«rt of the Vnitesl Kingilom or Isle of Mali, ns rlTcetunlly as if the patent were 
originally granted to extend to that place or part only.”

A licence to use a patent should. pro|airly, la- under seal (see Cunyngliame on l'ateui 
riant ice, p. 2H7) ; but, as between the licensee and the licensor or la-rsons subse|uently 
tnking assignments or licences from him with notice of the previous licence, a parol 
licence is for most purposes sufficient. (See “ Cutest.," note, p. 200 ; and see timjier v. 
Stereos, [1807] 1 Ch. 707.)

A mere licence, even where it is an exclusive and Irrevocable licence, does not 
amount to an assignment, and dues not give the licensee a right to sue for infringement 
of the |mtent, except where the infringement is by the licensor or his sutssspieui 
assignees or licensees with notice of the plaintilf's right (./leap v. Hartley, 42 Ch. 1). 
401 ; tiayot v. Thomson, [1801] 3 Ch. 388 ; 04 L. J. Ch. 32).

(/) By s, 20 (I), “In an action for infringement of a patent, the plaintiff must 
deliver with his statement of claim, or, by order of the Court oi the judge, at any
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For form of partmdarSy see Chilly's Forms, 1 Ath ed.y p. 18'.) ; 
United Telephone Co. v. Donohoe, 31 Ch. 1), 3iN.

Penal Statutes (y).

-----4-----

Public Health (A).

Railways.

For firms of claim in actions against railway companies, see “Carriers/’ 
antCy p. 330 ; “ Fences?' ante, p. 301 ; “ Negligence," ante9 p. 440.

Recovery of Land (♦).
Claim lay Heir against a Stranger for Recovery of Land (•).

1. The plaintiff is entitled to the poesesgion of Blackaure, in the parish
of----  [or, of No. 2, Bridge Street, Bristol], in the county of----- ,
hereinafter referred to as the said premises.

subsequent time, particulars of the breaches complained of;” and by s. 21) (5), such 
particulars may be from time to time amended, by leave of the Court or a judge. As 
to particulars of breaches, see Chitty's Forms, 13th ed.. p. 188 ; Cunynglniiuc on Patent 
Practice, pp. 302—365 ; and see Hatley v. h y nock, L. 11. 11) Eq. 229 ; Sykes v. Iloicarth, 
12 Ch. 1». 826 ; 48 L. J. Ch. 761) ; Ktli*on Telephone (\>. v. India Publier Co., 17 Ch. D. 
137 ; Parnell v. Most, 21) Ch. 1>. 325 ; Cropper v. Smith, 26 Ch. 1). 700 ; 54 L. J. Ch. 
2*7 : Smith v. Cropper, 10 App. Cas. 211) ; 66 L. J. Ch. 12.

(y) Sec “ Penal Statute*," ante, p. 270.
(A) See “ Corjniration," ante, p. 859 ; “ lliyhiray*," ante, p. 407.
By h. 265 of the Public Health Act, 1875 (38 Sc 31) Viet. c. 55), “No matter or thing 

done, and no contract entered into by any local authority or joint board or port sanitary 
authority, and no matter or thing done by any member of such authority, or by any 
officer of such authority, or other person whomsoever acting under the direction of 
such authority, shall, if the matter or thing were done or the contract were entered 
into Iona Jiile for the pur|>ose of executing this Act, subject them or any of them 
personally to any action, liability, claim, or demand whatsoever.” (See Mill v. Hairker, 
L. It. 1) Ex. 301) ; L. It. 10 Ex. 1)2 ; 44 L. J. Ex. 41) ; Hailey v. Cuekton, 7 W. It. 16, 
Hu rye»* v. Clark, 14 Q. B. D. 735.)

Sect. 264 of the same Act has been repealed by the Public Authorities Protection 
Act, 1893, and the protection afforded by s. 1 of that Act substituted. (See “ Publie 
Authorities," po*t, p. 901.)

(0 Formerly, in actions of ejectment, there were no pleadings, but now the action 
for the recovery of land is placed substantially on the same footing as other actions in 
this respect, though no defendant in such action who is in |»osscssion by himself or his 
tenant need plead his title except in certain »|»evitied cases. (See /nut, p. DO i.) A

ILL H H
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2. On and before the --------------, 19—, A. B. was seised in fee and in
possession of the said premises.

3. On the------------- , 19—, the said .4. B. died so seised, without having
made a will [or, intestate],

claim for recovery of lnnd cannot be specially indorsed on the writ except where the 
action is brought “ by a landlord against a tenant whose term has expired, or has been 
duly determined by notice to quit, or has become liable to forfeiture for non-payment 
of rent, or against persons claiming under such tenant." (See Ord. III., r. (i ; and ante, 
p. 05.) The plaintiff in an action for the recovery of land is also restricted in joining 
therewith other causes of action. (See Ord. XVI11., r. 2 ; and ante, p. 52.)

In general, all persons in whom title to possession is alleged to exist should be joined 
ns plaintiffs. But in certain cases a mortgagor of land may bring actions for its 
recovery without joining the mortgagee. (Sec Jud. Act, 1873, s. 25 (5), cited ante, 
p. 205. The plaintiff, in an action for recovery of land, must in the claim state 
such facts ns, if true, show that he has an interest entitling him to possession of 
the premises sought to be recovered, or show that the defendant is estopped from 
disputing his title. (8ec ante, p. 232.) Where the defendant is not so estopped, the 
title of the plaintiff should be stated in such a way as to afford notice to the defendant 
of the case he has to meet (Pkilippt v. Philippi, 1 Q. B. 1>. 127 ; 18 L. J. Q. B. 188 : 
Dari* v. Janie*, 2*1 Ch. D. 778 ; 53 L. «I. Ch. 523 ; Palmer v. Palmer, [18112] 1 Q. B. 
319 ; 61 L. «I. Q. B. 236; Pledge v. Pom/ret, 74 L. J. Ch. 357). Thus, where the 
plaintiff has never lieen in possession, but claims as heir of some ancestor formerly in 
jiosscssion, the statement of claim should state that the ancestor was seised in fee or 
otherwise entitled to and was in possession or in receipt of the rents and profits of the 
land, and should show how the plaintiff is heir,tracing the title, and stating upon what 
deeds and documents lie relics in deducing his title ; and it is not enough that there 
is a general allegation that the plaintiff is so entitled as heir by virtue of certain deeds 
and documents in the possession of the defendant (//>. ; and see ante, p. 182). Where 
the facts in a pedigree are facts relied u|>on as establishing the right or title, they must 
be set out [Philipp* v. Philipp*, tupra, jier Brett, L.J.). It is in general enough to 
state the effect of a will relied on without setting forth the exact words (Darbyshire v. 
Jsi'jh, [1896] 1 Q. B. 554). It is not in general necessary to state negative facts, as 
that a person made no will, or did not lmr an entail. The statement of claim need 
not show how the defendant came into possession, or deal with the title he alleges 
(.Hodgin* v. Hickson, 39 L. T. 644 (Ir.)). It must show that there was a right of entry 
at the date of the writ ; and for the purjioseof recovery of me*ne profit* from an earlier 
date, it must be shown that the right of entry accrued at such earlier date. Prior 
possession, however short, is a suflicicnt prima facie title against a wrong-doer (Doe v. 
Dyebnll, M. k M. 346 ; 3 C. k P. 610 ; A»her v. Whitlock, L. U. 1 Q. B. 1).

It may sometimes lie inexpedient to claim more than the mere recovery of the 
premises, and in such a case judgment and execution in the original action is no bar to 
a subsequent action for mesne profits. In such subsequent action, the judgment in the 
original action is, if pleaded, conclusive evidence of the plaintiff's title at the date of 
the writ in such original action as against the same defendant and persons claiming 
under him ( Wilkinson v. Kirby, 15 C. B. 430 ; 23 L. J. C. P. 224 ; Harris v. Mnlhern,
1 Ex. If. 31, 36; 45 L. J. Ex. 244), and prima facie evidence of the defendant's 
liossession at the same date (J'carsc v. (\hi her, L. It. 4 Ex. 92, 99 ; 38 L. J. Ex. 82).

If the defendant should set up a title prior to that which the plaintiff has set out, 
the plaintiff may amend his statement of claim and set out his earlier title. As to 
mesne profits, see further ante, p. 233.

The effect of the lteal Property Limitation Acts is not merely to bar the remedy, 
but also to extinguish the title after the lapse of the statutory period (Dawkins v. 
Died Penrhyn, 6 Ch. D. 318 ; 4 App. Cas. 51 ; 48 L. J. Ch. 304 ; jmst, p. 875). If the 
statement of claim shows u|Km the face of it that the plaintiff and the persons through 
wh un he claims lnvc been out of possession more than twelve ycars.it must show also
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I. On the----- —, 1!)—, C. D. wns nppointeil ailminietrator of the
personal estate and effects of the said .4. II.. deceased, and afterwards on
the —----- , 10—, I)., by a deed bearing date the------— -, 10 -,
conveyed the said Itliickacrc to [or, by a writing signed by him bearing
date the ----- , 10—, or, on Ho1 rum may be, assented to the said
Blackacre descending to and vesting in] the plaintiff, the eldest son and 
heir-at-law of the said A. B.

5. Alter the death of the said A. B. the defendant wrongfully took and 
still wrongfully keeps possession of the premises.

The plaintiff claims—
(1.) Possession of the premises.
(2.) Mesne profits from the--------------, 19—,

{See II. B. V., 1880, A/71. V., Bert. YU., Xo. 2.) 

Thr like, ayainnl o Tenant of LamI and a Pemon not named in the Writ, 
U’/io defemh an Landlord (k).

Between C. D. Plaintiff,
and

E. and O. H...................

Statement of Claim.

Defendants.

1—-4. [As in the precediny for ; ..]
6. The writ in this action wa issued against the defendant E. F., who 

then was and still is wrongfully in possession of the said premises.

tlic fuels which cut itlc the plaintiff to a longer (icriod, otherwise the statement of claim 
will in general lie open to objection in point of law (Daiekine v. Lord Penrkgn, eupra ; 
-Vuje» T. t'raieleg, 10 Ch. II. 31, 36 ; 48 L. J. Ch. 112 ; pté, p. 873), or, in a flagrant 
ease, may lie struck out as vexatious under Ont. XXV'., r. 4, cited /ntl, p. 363.

Prior to the Land Transfer Act, 1807 (60 -V 61 Viet. c. 63), an estate of freehold 
ujioii tlie death of the owner intestate descended directly to his heir-at-law ; whilst it 
lie devised it by will it passed at once upon the death to the devisee ; but a leasehold 
interest, or chattel real, passed in the fust instance to the |iersunal representative of 
the deceased, and did not vest in the legatee or next of kin until such personal repre
sentative, whether executor or administrator, assented to it so vesting or conveyed it to 
such legatee, or next of kin. The Land Transfer Act, 1897, has, by s. 1, assimilated 
" teal property " in general in this respect to leasehold interests, making, however, an 
exception of ordinary copyhold interests. (See unit, p. 182.) In the case, therefore, 
where it is necessary to plead the title of an heir or devisee of freehold lands arising 
“Inee 1897, it must up|iear that the administrator or executor, as the case may be, con. 
voyed the proiierly to such heir or devisee, or assented to it vesting in him. The title 
of an administrator to real estate, when ap|s>inted, relates back to the death, as does 
that to the personal effects (/« I he garnit of Prgte, [1904] 1*. 301).

As to what is a sufficiently exclusive possession to transfer the title to the possessor 
from the true owner, see Marehall v. Taylor, [1893] 1 Ch. 641 j 64 L. J. Ch. 416 
Latin! ale v. Li err/mol Callege, [1900] 1 Ch. 19 ; 69 L. ,1. Ch. 87.

(*) If the action is against a tenant in p «session. the landlord, though not named in 
the writ as a defendant, may obtain leave to ap[>ear and defend the action ns landlord 
(Ord. XU., rr. 23—29 ; and see /lot/, p, 903).

Il II i
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II. Since the issuing of tlie sui<1 writ the défendant (7. If., who lias no 
right or title to the said premises, hut who claims that he is in possession 
of the said premises by the defendant A.’. A'., as his tenant, has been, pursuant 
to order dated the —— , I'd—, admitted to appear to this action, ami to
defend for the whole of the property claimed therein, and he has accordingly 
entered au ap|iearance in the said action as landlord of the defendant A,". A'.

By f irriter of Freehold (I).

1. The plaintiff is entitled to the possession of a house and land known
as------ , at------- , in the county of------ .

2. A. B. was at the time of his death, which took place oil the ------
------ , 10—, seised in fee and in possession of the said house and land.

8. The said A. />., " _ " ' Inst will, dated the------------- , 10—, appointed
< '. D. executor of his jiersonal estate and effects, and devised the said house 
and land unto and to the use of the plaintiff in fee simple.

4. The said G. D., by a deed bearing date the------------- , 10- , conveyed
the said house and land to [or, by a writing signed by him licaring date, Ac., 
or, at the rate may be, assented to said house and land living devised to and 
vested in] the plaintiff, the devisee named in the said will.

Ô. The defendant, after the death of the said A. fi., wrongfully took and 
still keeps possession of the said house and land, [and has refused to give up 
possession thereof to the plaintiff].

Ily Legatee of Leasehold (m).

1. [Same as in jiaragra/ih 1 of last form.']
2. ('. I)., being seised in fee and in possession of the said house and

land, demised the same by deed dated the------------- , 10—, to K. A'., for------
years from the------------- , 10—, at the rent therein mentioned.

2. K. F. thereupon entered into possession of the said house and land in

(/) It was, in general, only necessary for the devisee of a freehold suing a stranger 
for recovery of the land devised to show by his claim that the testator was at the time 
of his death seised in fee of or entitled to the land, that he died after having by his 
last will devised it to the plaintiff, and that the defendant is in possession ; but it must 
now, since the Land Transfer Act, 1897, if the death occurred after 1897, ap|>car that 
the executor or administrator, as the case may be, conveyed the projierty to the devisee 
or assented to it vesting in him. (See./////#1, p. 182). If any estates are limited by the 
will prior to the devise to the plaintiff, or if the testator hiul demised the property, 
the expiration or determination of such estates or tenancy must also be shown. 
Where land has been devised to the heir of the testator, he takes it as devisee, and 
should sue as devisee (3 & 4 Will. 4, c. loti, s. 3).

(w) The statement of claim must show the assent of the executors to the liequcst, for 
until such assent the term vests in the executors (1 Wins. Kxors., 9th ed.,p. 69.1 ; 2 lb, 
p. 1225). Such assent may lx1 by deed or word of mouth or conduct.

70

0



RECOVERY OF LAND. 400

pursuance of the said lease, and remained in possession thereof and entitled 
thereto under the said lease until his death hereinafter mentioned.

4. F. F., by his last will and testament dated the------------ , 111—,
bequeathed all his estate, interest and term in the said house and land to 
the plaintiff, and appointed II. //. the executor of his said will and 
testament.

5. The said F. F. died on the----------— It)—, and his said will and
testament was duly proved in the Probate Division of the High Court of 
Justice on the------------ , 111—.

0. The said (J. H. afterwards duly assented to the said bequest. [Slate 
or gire particulars of how the assent was given.']

7. The defendant, after the death of the said F. F., wrongfully look and 
still kuCjw possession of the said house and laud, [and has refused to give 
up possession thereof to the plaintiff].

llg bevisee of Copyhold (n).

1. The plaintiff' is entitled to the possession of a farm and lands called
—, at------, of which A, II. was, previously to and at the time of his

death, seised in his demesne as of fee, at the will of the lord of the manor 
of-----, according to the custom of the said manor.

'1. A. II. died on the----- -------, It)—, having by his last will, which was
dated the-------------, It)—, devised the said farm and lands to the plaintiff,
his heirs and assigns, according to the custom of the said manor ; and the
plaintiff was on the-------------, 19—, duly admitted, according to the
custom of the said manor, as devisee of the said farm and lands.

o. Thu defendant, after the death of A. II., took |sjssessiou of the said 
farm and lands, and refuses to give up possession thereof to the plaintiff.

llg Mortgagee against Mortgagor for llerorerg of Lawl(#).

1. The plaintiff' is entitled to the possession of a house and laud known 
as----- , at----- , in the county of------.

The said house and laud were, by un indenture dated the-----------,
19—, and made between the defendant and the plaintiff', granted and con
veyed by the defendant unto and to the use of the plaintiff and his heirs

(," I Uy l Viet. c. 2*i, ». 3, copyhold estates may tie devised liy will, and the effect of 
that Aet is to enable a eopylmldei to devise Ids estate in every ease, dis|ieii»iiig with a 
surrender to the use of the will, hut leaving the estate in the customary heir till the 
admittance of the devisee (Mir/aai/ v. .Vend, !.. It. it Q. B. HI). The devisee must 
-how that he has Usui admitted. Estates of copyhold, the title to which must be 
|-or footed hv ndmis-ion or some act of the lord, are exempted from the alteration of the 
I«alul Transfer Aet, I8H7. (See s, 1, sub-s. (I), ami note. p. 182.)

(u) Where the mortgage deed contains no proviso or stipulation amounting in law 
to a re-demise, and the mortgagor remains ill possession after the execution of the
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[by way of mortgage to secure the sum of L----- aud interest thereon, aud
the said mortgage is still subsisting],

deed, the mortgagee may bring an action against the mortgagor for possession of the 
premises, unless a tenancy, other than one of sufferance, has been created between 
them {Doe A. ftoylance v. Liyhtfoot, 8 M. & W. 553 ; /be <1. Parsley v. Day, 2 Q. lb 
147). Where no tenancy other than a tenancy by sufferance has been created, it is 
unnecessary for the mortgagee before bringing such action to give any notice to <§uit 
or to make any demand of possession {Doe d. liohy v. Maisey, 8 It. X C. 7(57 ; Dor d. 
Fisher v. (file*, 5 Bing. 421).

If the deed contains any proviso or stipulation that the mortgagor may remain in 
possession until a certain day, or until default in payment of a certain sum at a 
particular time, and it is executed by the mortgagee, it in general amounts in law to a 
re-demise, and no action for the recovery of the premises can be maintained until after 
Mich day. or default ( Wilkinson v. Hall, 3 Bing. X. C. 504 ; Doc d. Liefer v. (toldwin, 
2 (). B. 141), though, in some eases, the proviso or stipulation may amount only to a 
covenant. (See Shop. Touch. 272 ; Doe d. Parsley v. Duy, supra ; Cole on Ejectment, 
pp. 4(54 et xeq.') Where the mortgage deed stipulates for payment of a certain sum on a 
particular day, and the mortgagor makes default in payment and remains in possession 
of the premises after such default, an action may, in the absence of any new tenancy, 
be brought against him by the mortgagee for recovery of the premises without any 
previous notice to quit or demand of possession {Doe d. Fisher v. (Hies, supra ; Jbe d. 
If ok;/ v. Maisey, supra).

It is provided by the Conveyancing Act, 18M1 (41 X 45 Viet. c. 41), s. 18, as to mort
gages made after 1881, nnd not containing any provision to the contrary, that a 
mortgagor in possession shall, as against his mortgagees, Lave power to make any such 
leases of the mortgaged property or any part thereof as arc authorised by that section. 
By the Tenants' Compensation Act, 1890 (.‘>3 X 54 Viet. e. 57), s. 2, where a jierson 
occupies agricultural land under a contract of tenancy with the mortgagor, which is 
not binding on the mortgagee, as a tenant from year to year, or for a leriu not exceed
ing twenty-one years at a rack-rent, the mortgagee, before he deprives the occupier of 
the possession of the land, must give to the occupier six calendar months notice in 
writing of his intention so to deprive him of possession. But incases which are not 
within the provisions of these enactments, the mortgagee, if entitled to enter into 
jKissession as against the mortgagor, may, without giving any notice to quit, recover 
possession of the mortgaged property against such lessees or tenants of the mortgagor, 
unless they have become tenants to the mortgagee {Kerch v. //all, 1 Smith’s L. V., 
11th ed., p. Ml ; Loirs v. Telford. I App. ('as. 411. 42.Y). A notice by the mortgagee 
to the tenant to pay rent to him, not assented to by the tenant, will not create a new 
tenancy : but a notice assented to by payment of rent or otherwise, is evidence from 
which a jury may infer a new contract of tenancy from year to year as between the 
mortgagee aud the tenant in possession {/foyers v. Humphreys, 4 A. X E. 299, 313; Do* 
d. Hiyyinhotham v. Jfart on, 11 A. X K. 307 ; Towerson v. Jackson, [1831] 2 Q. B. 484 : 
til L. J. Q. B. 36).

In the case of a tenancy created before the mortgage, the tenant will be entitled to 
possession until the lease or tenancy has expired or been determined by notice to quit, 
or otherwise {/iirch v. Wriyhf, 1 T. It. 37!». 381 ; Vole on Ejectment, pp. 39, 473).

Where a person was in possession before the mortgage adversely to the mortgagor, 
the plaintiff must rely u|kui the title conferred upon him by the mortgage deed, ami 
must proceed against him as in ordinary cases between strangers. (See, further, Vole 
on Ejectment, p. 479.)

By s. 18 (2) of the Conveyancing Act, 1881, a mortgagee in possession of land under 
a mortgage made after 1881. ami containing no provision to the contrary, is empowered 
to make such lenses as are authorised by that section.

An action for foreclosure is not an action for the recovery of land within the meaning 
of Ord. XV111., r. 2, cited ante, p. 52.
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it. The defendant lias never given up possession of the said house and 
land to the plaintiff, and has remained and still remains wrongfully in 
possession thereof.

The plaintiff claims possession of the said house and land.

Claim 61/ Mortgagee against Mortgagor for Possession on Determination 
of a Tenancy at Will created by an Attornment Clause (p).

The plaintiff claims and is entitled to the [losseesion of a house and
premises No.------------ Street, in the-------of-------, of which said house
and premises the defendant, hy an attornment clause contained in an
indenture of mortgage, dated the-------------, It)—, became tenant at
will to the plaintiff, and which said tenancy was determined hy demand 
[and notice to quit] in writing dated the------------- , 19—

Fee a form in Daubuz v. Larington, 18 (j. B. I). 847.

tig Landlord against Tenant whose Term has ex/nred or been determined by 
Xolire to Quit : see “ Landlord and Tenantante, p. 282.

For other forms of Claims by Landlords against Tenants, see “ Landlord 
and Tenant,’' ante, pp. 284, et seij.

Replevin (g).

Claim in Re/derin where a Distress was taken for Rent when no Rent 
was in fact due.

1. By an indenture of lease dated the 1st January, 1904, the defendant 
let to the plaintiff a house and land at------fora term of seven years from

(/') Where the mortgage deed contains a clause creating the relationship of landlord 
ami tenant between the mortgagor and the mortgagee, and the tenancy no created is 
determined by notice to quit or effluxion of time, the statement of claim may be 
specially indorsed under Old. 111., r. 6 (ante, p. 66), and the plaintiff may apply for 
judgment under Ord. XIV. (Daubuz v. Laringtoa, 13 Q. B. D. 347 ; 63 L.J. 0. It. 283 ; 
lloll v. Ccn fort, 18 g. B. IX 11 ; N L J. Q. B. 185). The provision of the Bills of 
sale Act, 1878, s. 6, which requires certain attornments to be registered, does not affect 
the right to recover |Kisses*ion of the laud (Mumford v. Collier, 25 Q. B. IX 273 ; 53 
!«• J. Q. B. 552 ; sce In re Willie, 21 Q. B. 384 ; 67 L. J. Q. B. 634 ; Creeu v. Mar$h, 
[1832] 2 Q. B. 33U ; 61 L. J. Q. B. 442). See ante, p. 67.

('/) The action of replevin, it is said, lies wherever goods have been unlawfully taken 
out of the jKwsossion of the owner (Com. Dig. “ Blender." 3 K. Land “ Replevin " (A.) ;
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tlic said lut January at a rent of £120 a year, payable by two equal half- 
yearly instalments on the 24th June and the 25th December in each year, 
commencing with the 24th June, 1904.

2 The plaintitl* duly paid the said rent up to and including that due on the 
2ôth December, 1904, to .4. //., the agent of the defendant who was 
authorised by the defendant to receive the same, and who did receive the 
same on behalf of the defendant.

Galloway v. Jtird, 4 Bing. 299 : Mellor v. Leather, 1 E. Ac B. G19 ; Georges. Chamber», 
11 M. & W. 149; Allen v. Sharp, 2 Ex. 862; see the County Courts Acts, 1888 
(.*>1 k 52 Viet. c. 48), s. 18."»). Thus it lies for goods improperly taken for poor rates, or 
unlawfully taken under a distress for rent (Gag v. Matthew», 4 B. Ac S. 426 ; 32 L. J. 
M. C. 68 ; Kranx v. Elliott, ft A. Ac E. 112), though in one case (Mennie v. lilahe, 6 
E. A; B. 812 ; 2f> L. J. Q. B. 399) a doubt was suggested as to its applicability to eases 
other than distresses. (See “ Dittrc»*,'' ante, p. 373, and the form given by the 
It. S. C., 1883, App. A., Part 111., Sect. IV., for the indorsement of the writ in such 
action).

In actions of replevin the plaintiff and the defendant arc both actors (Goodman v. 
Agitx, Yelv. 148 ; Anon., 2 Moil, at p. 199 ; Ifodgkinson v. Snibxon, 3 Bos. Ac Pul. 603). 
The plaintiff seeks damages for the taking and detaining of his goods until, on giving 
security or depositing a sum of money as security in the replevin proceedings, he gets 
them back, and also seeks to be repaid the expenses lie has been put to in replevying 
(see Gibb» v. Cruikthank, L. 11. 8 C. P. 4.‘»4 ; 42 L. J. ('. P. 273; Smith v. Enright, 
63 L. J. Q. B. 22o ; Bullen on Distress, 2nd cd., p. 281), whilst the defendant, in general, 
seeks a return of the distress ami damages (Com. Dig., Pleader, 3 K. 12; Bullen on 
Distress, 2nd cd., p. 286). Sometimes the plaintiff may require, in addition,damages 
for trespass to his land in entering thereon for the purposes of the distress, and in such 
case a claim should be added to that effect (Bullen on Distress, 2nd ed., p. 284).

The pleadings in actions o? replevin in the High Court of Justice now stand on the 
same footing as those in other actions. The material facts should be stated concisely, 
and supplemented where necessary by particulars. As to declarations in replevin 
under the former system, sec Bullen Ac Leake, 3rd cd., p. 392 ; Era ns v. Jirander, 2 
H. Black. 648.

Replevin consists in the re-delivery to the owner of the goods taken. This was 
formerly made by the sheriff, who took the goods from the distrainor, ami re-delivered 
them to the owner upon the execution of a bond by the owner and two sureties, con
ditioned to prosecute his suit with effect and without delay against the distrainor, and 
to return the goods if a return should be awarded, but the powers ami responsibilities 
of the sheriff with respect to replevin bonds and replevins have been transferred to the 
registrar of the County Court, who now grant» replevin U|on security being given by 
a bond by the owner and two sureties to the effect above mentioned. (Sec the County 
Courts Acts, 1888 (61 k 62 Viet. c. 43), ss. 134—136, and ss. 108, 109.)

An action of replevin may be commenced in the County Court of the district or in 
the High Court at the option of the plaintiff, u|>on his giving the required security. 
(Sec lb)

If the action is commenced in the County Court, it may be removed into the High 
Court by writ of certiorari, U|»on application by the defendant to the High Court or a 
judge thereof for such writ, and upon his giving the required security. (See s. 137.)

A deposit of money may be made in lieu of security by bond. (See ss. 108, 109.)
Koran instance of the mode of stating the removal of an action by certiorari, we 

ante, pp. 64, 436.
If the defendant does not remove the action into the superior Court, the County 

Court has jurisdiction, though title to hereditaments conies in question, and although 
the value or rent of the hereditaments exceeds £60 per annum. (Sec Ford ham v. Alter», 
4 11. k S. 678 ; 33 L. J. (j. B. 67.)
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Particulars of payments '.—[Slate same with dales.]
Oil the ."ith April, 1905, when no rent was due or in urrear, the defen

dant hy his Imililf wrongfully seized and took and carried away as a distress 
for a half year’s rent of the said premises, divers cattle and goods of the 
plaintiff then on the said premises.

Particulars of distress taken :— [Stale same.]
4. The defendant refused to return to the plaintiff the cattle and goods 

so seized until the 14th April, 1905, when they were returned to the 
plaintiff under proceedings taken hy the plaintiff' in replevin and under the 
Istnil with sureties, which the plaintiff was in such proceedings required and 
conqielled to give,conditioned (inter alia) to prosecute his action with effect 
and without delay.

5. The plaintiff lost the use of his said cattle and goods for the said 
[icriod and was put to ex|ieuse in the said proceedings to replevy the same.

Particulars of damage and expenses :—[State same.]
The plaintiff claims ;—

( 1.) Damages for the seizure and detention,
(2.) The expenses he has been put to.
(ii.) To have it declared that the said distress was illegal 
(4.) The cancellation of the said bond.

Kevkksiox.

Claim for an Injury to the Plaintiff’s Réversion in Land (r).

1. At the times hereinafter referred to certain land known as the-----
Farm, at----- , in the county of------ , was [and still is] in the possession

(f) Tliu statement of claim must either state something which is necessarily an 
injury to the reversion, as the cutting down timber trees or the like ; or if it state 
something which may or may not be an injury to the reversion, it must go on to aver 
that the reversionary interest of the plaintiff is thereby injured. Where that which 
is stated nmnot lie injurious to the reversion, the allegation that the reversion is 
thereby injured will not help the plaintiff : where it tnutt lie an injury to the 
reversion, that concluding allegation is unnecessary. (See per Willes, J., Metro
politan .Ixx. v. Pet eh, 5 C. It. X. S. f>U4, 513 ; Jack-ton v. Peeked, 1 M. A: 8.234; 
and see Mayfair Property Co. v. Johnxton, [1894] 1 Oh. 508, ."17 ; 03 L. J. Oh. 399.) 
It is usual, however, and under ordinary circumstances advisable, to insert an 
allegation to that effect in the statement of claim wherever the plaintiff sues 
as a levelsioner. The allegation may Ik* supported by proof of any act injurious to 
iId land of a permanent character, although the damage might be remedied before 
the reversion came into possession. Thus, opening a new door in a house ( Yount/ 
v. Sjn’itrer, lu B. A: 0.145 ; see “ II nxte," pout, p. 505) ; obstructing a right of way 
{hilly ill v. Moor, V V. B.3B4 ; Pell v. Midland 11 y. Co., 10 C. B. N. S. 287) ; obstructing 
ancient lights {Jenter v. Clifford, 4 Burr. 2141 : Metrojuditnn At*, v. Fetch, 5 C. B. 
N s. 604 ; 27 L. J. C. 1'. 330 : see ante, p. 421) ; building it roof with eaves which dis- 
••lunge th • rain-water on the land {Tucker v. Artcinan, 11 A. A: K. 40); placing founda
tions of a wall on the land (Mayfair Projierty Co. v. Johnxton, tnpra), causing 
structural injury to buildings by vibration (IShetJer v. City Electric (\k, [1895]
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of G. II., as tenant thereof to the plaintiff, the reversion thereof then 
[and still] belonging to the plaintiff.

2. The defendant [here state the acts complained of, a*, for instance, on the
-------------, 19—, wrongfully cut down certain trees growing on the said
land], whereby the plaintiff's said reversion in the said land was [and is] 
injured.

Particulars :—

For a Claim by a Reversioner for Obstruction of Light, we “Lights," 
ante, p. 423.

For Injury to the Plaintiff's Reversion by Disturbance of Water Rights, see 
Howarth v. Sutcliffe, [1895] 2 Q. 1$. 858 ; 04 L. J. Q. B. 729.

See forms of declaration tinder the old system—For an injury to the reversion 
by obstructing tights : Me/ro/wlifan Association v. Fetch. 5 (\ B. N. S. 504 ;

1 Ch. 287 ; C»4 L. J. Ch. 2Hi), may be injurious to the reversion, and warrant a finding 
to that effect.

The action will not lie for acts which are of a mere temporary character not affecting 
the reversion. Thus, no such action will in general lie for a nuisance of mere noise 
although less rent is paid by the tenant in consequence of the noise (Ms hi ford v. 
Oxford IF. <$• IF. lly. Co., 1 H. X X. 30: 25 L. J. Ex. 265 ; Jones v. Chappell, L. It. 
20 Eip 539 ; 44 L. J. Ch. 668 : see House Property Co. v. Horse Xail (\k} 20 Ch. D. 
190 ; Shelfer v. City Electric Co., supra), or for a temporary nuisance of smoke 
(Simpson v. Socage, 1 C. It. X*. 8. 317 ; 26 L. J. C. I\ 50), or for a temporary Hooding 
of the premises (llust v. Victoria Dock Co., 36 Ch. 1). 113 ; 56 L. T. 216).

It has been held that the action will not lie for a temporary act which is not in 
fact injurious to the reversion, merely in respect of its being done with the intent to 
establish an easement in and upon the land by prescription, as the exercise of a right 
of way (Baxter v. Taylor, I B. & Ad. 72 ; but see Dobson v. Black more, 9 Q. B. 991, 
1004 ; Tucker v. Sew man, 11 A. X E. 40 ; Coop'r v. Crabtree, 20 Ch. D. 589 ; 51 L. J. 
Ch. 544 ; Mayfair Property Co. v. Johnston, supra). Such acts would not be evidence 
against the reversioner where a right of way or watercourse is claimed by reason of 
forty years’ user under s. 2 of the I*re.- jription Act (cited post, p. 947), as that Act, by 
s. 8, reserves to the reversioner three years fur resisting any such claim after his estâtu 
has come into possession, although the full period of prescription has previously elapsed 
(see Bright v. Walker, 1 C. M. X It. 220 ; Polk v. Skinner, 18 l). It. 568). But the 
last-cited section appears to be limited to claims of rights of way or watercourse, and 
does not apply to claims of light. (See Laird v. Briyys, 19 Ch. D. 22, 33 ; Wheaton v. 
Maple, [1893] 3 Ch. 48 ; 62 L. ,1. Ch. 963.)

The action by the reversioner is independent of the remedy which the tenant may 
have for the same act in respect of the damage to his possession (Cooper v. Crabtree, 20 
Ch. D. 589 ; 51 L.J.Ch. 544 : Mayfair Property Co. v. Johnston, supra ; Shelfer v. City 
Electric Co., supra, and the cases next cited) ; but they may join in suing as co-plain
tiffs in the same action, under Onl. XVI., r. 1, cited ante, p. 21, and it is frequently 
advisable for them to do so (Shelfer v. City Electric Co., supra). Repeated actions for 
damages may be brought for a continuing injury (Buttishill v. Reed, 18 C. B. 696 ; 
25 L. J. C. P. 290 ; Shad aril v. Hutchinson, 2 B. X Ad. 97 ; see ante, p. 421). If the 
defendant persists in continuing the nuisance after a verdict against him for nominal 
damages, the jury in a second action may give vindictive damages to compel him to 
abate the nuisance (lb.).
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27 L. J. C. P. 830 ; by obstructing a right of way : Kidgill v. Moor, 
3 C. B. 364 ; by rutting down tret» : C'otterilt v. Hobby, 4 B. & C. 465 ; 
for digging holer and spoiling the surfuct of the land under an alleged right of 
working stone quarries : Rogers v. Taylor, 1 II. & N. 706 ; 26 L. J. Ex. 203 ; 
by a reversioner against his own tenant for o/iening a new door in the house : 
Young v. Sqiencer, 10 B. & C. 145 ; by a reversioner against the occupier of 
the adjoining land for building a house with eaves which discharged rain
water on to the land of the plaintiff : Tucker v. Newman, 11 A. & E. 40 ; 
by a reversioner for pulling down the eaves of a house anil so preventing the 
rain-water from dropping on the adjoining premises as it of right ought to have 
done : Jlatlishilt v. Reed, 18 C. B. 61)6 ; 25 L. J. C. P. 200 ; by reversioner 
for an injury to the right to divert a stream for the ] air poses of irrigation by 
removing a dam placed to divert it : Green stade v Halliilay, 6 Bing. 370.

For an Injury to a Reversionary Property in Goods (a).

The plaintiff was the owner of certain goods let to hire [under an agree
ment in writing, dated --------------, 10—] to G. IL, who had the possession
thereof under such letting to hire, the reversionary property and interest in 
the said goods then belonging to the plaintiff ; and the defendant on 
the — , 19—, injured the plaintiff’s said reversionary property and
interest in the said goods by wrongfully damaging and breaking the said 
goods, and converting the same to his own use.

Partieulars of the goods :—
Particulars of the damage and loss :

Seduction.

See “ Master' and Servant," an/e, p. 433.

(*) The owner of n future or reversionary interest in goods cun sue in rcsjiect of 
injury done to his reversionary interest therein, though he cannot in general sue as for 
:i owm-xh»/# of them or for to them. (See unir, |>. 340, and yW, p. ôOO.) I u order
to support the action it must appear upon the face of the pleading, and be proved, that 
uctual damage to the reversion has been sustained (Tunc ml v. Allyooil, 4 H. A; N. 438 : 
-8 !.. .1, Kx. 302 : hinra»liirr Wayyim (h. v. Fitihayh, 0 II. & N. 502 ; 30 L. J. Ex. 
231 : Mart v. /,. .(• A II'. H y. <k, 11 V. B. N. K. 850 ; 31 L. J. C. P. 22u). A mere 
"»hi of the goods, not in market overt, and without a delivery of them to the purchaser 
ami taking or user of them by him, is not an injury to the reversionary property in the 
eoods (//#. ; and see Barker v. Furling, [1801] 2 Ch. 172 : ante. p. 345).
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Su Kill FF (/).

! '/iiim iiijainxl a Sheriff fur lJtimai/en fur not Levi/imj louln « IIViV uf Fi. Fn.

1. On the------------, 111—, the plaintitf, by the judgment of the -----
Division of the High Court of Justice, recovered against E. F.

(0 The Sheriffs Act, 1887 (50 X 51 Viet. e. 55), lms amended, ami to some extent 
consolidated, the law as to sheriffs, and has, by s. 39, repealed many former enactments 
on the subject.

In the event of the death of a sheriff of a county during his year of office, or before 
he is lawfully superseded, his under-sheriff is personally liable for the due execution of 
the office during the vacancy. (See s. 25 (1) ; Gloucestershire Hanking Co. v. Eduards, 
20 Q. B. D. 107.)

The Sheriffs Act, 1887, 20 (2), provides that a sheriff, under-sheriff, bailiff, or
officer of a sheriff, or officer to whom the return or execution of writs belongs, who 
(inter alia) takes or demands any money or reward other than the fees or sums allowed 
by or in pursuance of that or any other Act ; or grants a warrant for the execution of 
any writ before he has actually received that writ ; or is guilty of any offence against 
or breach of the provisions of that Act, or of any wrongful act or neglect or default in 
the execution of his office, shall lie liable to forfeit two hundred pounds, and to pay all 
ilamages suffered by any person aggrieved, and that such forfeiture and damages may 
be recovered by such person as a debt by an action in the High Court of Justice.

By s. 2V (7), such actions must lie commenced within two years of the alleged 
offences. In general, an action under this section, being for an offence, would not fall 
within the provisions of s. I of the Public Authorities’ Protection Act, 1898. (See 
“ Sheriff" post, 914 : “ Publie Authorities,'' post, p. 901.)

As s. 29 (2) is of a punitive character, the sheriff is not liable in an action brought 
thereunder without some proof of actual authority or of knowledge or intent on his 
|wirt, and lie is therefore not liable to a penalty thereunder fv wrongful acts of his 
bailiff in the course of the execution, unless it appears that he usually knew of or 
authorised them. (See Lee v. Hangar, [1892] 2 Q. B. 337 ; til L. J. Q. B. 780 ; llagge 
v. Whitehead, [1892] 2 t). B. 355 ; til L. J. Q. B. 778.) But the section does not 
interfere with any of the ordinary civil remedies which existed before and indepen
dently of the Act. (See /yr v. Hangar, [1892] 2 Q. B. at pp. 348, 353 ; and llagge v. 
Whitehead, supra.) In ordinary actions for damages against the sheriff, apart from 
the provisions of s. 29 (2), the nature of the liability is different, and he may, in 
general, be made liable without proof of any such actual authority or of knowledge or 
intent. In such last-mentioned cases, the action for any default of duty in the office 
of sheriff, should, in general, be brought against the high sheriff, though the default is 
occasioned by the under-sheriff or bailiff. (See f'ainrron v. Ile y Holds, t’owp. 403.)

The sheriff is liable for every irregularity or default committed under colour of 
process (Gregory v. ('atterril, 5 K. X B. 571 ; 25 L. J. Q, B. 33), whether by his bailiffs 
or their agents {lb.), as for arresting the debtor under a writ of Ji. fa. (Smart v. Hutton, 
* A. X K. 5ti8, n. : and see Hapharl v. (loadman, 8 A. X K. 5ti5) ; but not for what is 
done irrespectively of the process, unless it is subsequently adopted by the sheriff 
(f nderhill v. Wilson, 0 Bing. «197 : Crowder v. Long, 8 B. X (’. 598) ; nor for what is 
done after the bailiff's authority is terminated (Hrvu n v. Copley, 7 M. X (I. 558) : nor 
is lie liable at the suit of the execution creditor for what is done by the bailiff with 
the execution creditor's authority (Prouder v. Long, 8 B. X (’. 598) ; nor for what is 
done by a bailiff s|>ecially appointed by the execution creditor (Aldersou v. Hareu/wrl, 
13 M. X \\ 12 ; Ford v. !.eehe, ti A. X E.(199) ; nor is he liable at the suit of the execu
tion debtor for what is done with the consent and authority of the latter (See II "right 
v. I'hild, L. It. I Kx. 358 ; 35 I,. .1. Kx. 809.)

Actions against the sheriff for breach of duty can in general only be maintained in
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t — ; and on the------ —, 1!)—, caused a writ of fieri forint, upon the
said judgment, directed to the sheriff of----- , to he issued out of the said
Court commanding him that of the goods and chattels of the said A'. F. in 
Ilia bailiwick he should cause to lie made the amount of the said judgment,
and also interest thereon at £4 per centum per annum from the-----  —,
in -, and should have the said money and interest in the said Court 
immediately after the execution of the said writ, to lie paid to the plaintiff 
in pursuance of the said judgment, and in what manner he should have 
executed the writ the said sheriff should make appear in the said Court 
immediately after the execution thereof.

2. On the-------------, 19—, the plaintiff delivered the said writ to the
defendant, ns and being sheriff of------, to lie executed, and the said writ
was duly indorsed with a direction to levy £----- and interest thereon from
the------------ , 19—, and with such other matters as are required by the
Hides of the Supreme Court.

:!. At the time of the delivery of the said writ by the plaintiff to the defen
dant, and during a reasonable time afterwards, goods and chattels of the 
said K. F. were within the said bailiwick of the defendant, of which the 
defendant then had notice, and out of which the defendant could and ought 
to have levied the money and interest indorsed on the said writ as aforesaid.

Particulars of the goods and notice are as follows :—[Si/île I hem.]
4. The defendant, being such sheriff as aforesaid, did not and would not 

levy the said money and interest, or any part thereof, and made default in 
the execution of the said writ, whereby the plaintiff has been unable to 
obtain the said money and interest, and is likely to lose the same.

Aguintl a Sheriff fur u Fuite Return of Nitllu llonn to n Writ of Fi. Fn. 
after Levying.

1—:S. [.Is in jireeeiliny form.]
I. The defendant thereu|win, as being such sheriff as aforesaid, by virtue 

of the said writ levied of the goods and chattels of the said A'. F. in his 
bailiwick the money and interest so indorsed on the said writ.

ic-piTt ,,f actual damage ( Wf/lie v. Hirch. 4 (J. B. RtiS, 577 ; Willium* v. Moehjn, 4 M. 
.V W. 115 ; II. mih’ll v. IFlirble, to A. k K. 719 ; SI I mom v. font hum. 1,. R. 7 Q. 11.175 ; 
tl !.. .1. </. It. 52 ; and see llulotm ». Ihellimm, L. K. 2 Q. B. #42 ; ltd !.. J. <J. It. .102).

All action will not lie amount the ihviilt for aliening under process a person privileged 
from arrest by reason of hie attending a Court of justice, or other similar ground ( V./#/*,/» 
». Ih'ii, 5 Q."It. SMI). See ante, p. 427.

By s. 15 of the Sheriffs Act, IUK7, “ A person unlawfully imprisoned hy a sheriff or 
any of Ins officers shall have an action against such sheriff in like manner as against 
any other |>erann that should imprison him without warrant.”

Sect. Ill gives an action in the case of the escape of a person in the custody of the 
sin riff or any of his officers.

As to the sheriff's fees ami jiouudagc, see s. 20, and the Hitler of the Hist of August,



478 STATKMKXTS OK CLAIM IN ACTIONS KUR WBONUS.

5. Tlio defendant liad not the snid money and interest so levied as afore
said m the said Court immediately after the execution of the said writ as 
required liy the said writ, or at all, nor has the defendant paid the said 
money and interest or any part thereof to the plaintiff.

6. The defendant, as being such sheriff as aforesaid on the ---- ,
1!)—, falsely returned to the said Court upon the said writ that the said 
A’. /'. had not any goods or chattels in Ilia bailiwick whereof lie could cause 
to be made the money and interest so indorsed on the said writ as aforesaid, 
or i »y .art thereof, whereby the plaintiff has been unable to obtain the snid 
money and interest, and the same is still wholly unpaid.

liy a Lamtlurit ngaitml a Sheriff for the Removal of GihuIh taken in Execution 
ui/iiinrl the Tenant, without Payment nf Rent ilite(u).

1. G. H. was tenant to the plaintiff from year to year [or, an the rime may
be] of a messuage situate at ------, at the yearly rent of £----- , payable
quarterly [or, an the rime may is], and on the---------------, 1!)—, whilst the
said G. II. was such tenant to the plaintiff as aforesaid, and whilst &-----
was due and in erreur from the said G. II. to the plaintiff for one year of
the said rent, the defendant, us and being the sheriff of----- , under a writ
of fieri Jacitu against the goods and chattels of the said G. II., issued out of 
the High Court of Justice, King's Bench Division, at the suit of I. K. and 
directed to the defendant, seized and took the goods and chattels of the said 
G. II., being in the said messuage.

2. Afterwards, and before the removal of the said last-mentioned goods

1888, intuidl thereunder ; Toworod v. Sheriff of Yorknhiro, 24 Q. It. I). 1121 ; .Ml L. J. 
Q. It. 160 ; and a* to actions to recover the name, sec Toivooml v. Sheriff of Yorkshire, 

toprn ; Lor v. Du injur, [1802] 2 Q. It. 8317 ; til L .1, (j. It. 780.
As to actions by an execution creditor for money received under an execution, see 

“ Moio'ii /loro i tod," a nto, p. 257.
(w) As to this action, sec the 8 Anne, c. 14 (c. 18 in Revised Statutes), s. 1 ; and see 

“ Shortfff /tout, p. VI5 ; Cot krr v. Motgrnro, V Q. It. 223 ; Wharton v. Saylor, 12 Q. It. 
878 ; Smal ho an v. Ihdlnrd, ti M. A; Ur. lool, and the ca*e* below cited.

This enactment only applies to subsisting tenancies (Our v. /sigh, L. R. 9 Q. B. 388 ; 
43 L. J. <). It. 123) ; and, in order to make the sheriff liable as a wrong-doer for the 
removal, it must appear that lie knew, or had notice of the claim for rent in arrear 
(Aooiff v. (toroot!, 3 It. A; A. 441 ; Smith v. J(o$oollt 3 Taunt. Itio ; Jtinoloy v. Uylo, 11 
M. At W, 20 ; Aodrrict v. Jtixoo, 3 It. K. A. 045).

The measure of damages in this action is jirioni faoio the amount of the arrears of 
rent due to the plaintiff, but the sheriff may reduce the damages by showing that the 
value of the goods, as distinguished from what they realised on a forced sale under the 
execution, was less tlian that amount (Thomas v. Mirehooso, IV Q. It. D. 683).

See, further, 7 A: h Viet. c. VO. s. 67, by which, in ease of a tenancy at a weekly rent, 
the landlord's claim is limited, when there is an execution, to four weeks' arrears ; and 
where the tenement is let for any other term less than a year, to arrears accruing 
during four such terms or times of payment.
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and chattels, the plaintiff on the-------------- , 111—, by a notice in writing
(Lited that day gave notice to the defendant, that the said rent was then,as 
was the fact, due and in arrear from the said 0. //. to the plaintiff as afore
said, and requested the defendant not to remove the said goods and chattels 
from the said messuage unless the said arrears of rent should be first paid.

3. The defendant, notwithstanding the said notice and request, removed 
the said goods and chattels from the said messuage without the said arrears 
of rent being first paid or satisfied, contrary to the statute in such case 
made and provided.

•!. The said arrears of rent are still unpaid.
ft. [The said goods and chattels so removed were of greater value than 

the said arrears of rent, or, were of the value of £------.]

Shipping (/).

(/•) By s. 2ft (V) of the Jiulicaturc Act, 1873, “ In any cause or proceeding for 
damages arising out of a collision between two ships, if both ships shall be found to 
have been in faint, the rules hitherto in force in the Court of Admiralty, so far as they 
have lieen at variance with the rules in force in the Courts of Common Law, shall 
prevail." This section modules the common law rule as to contributory negligence 
furnishing in general a defence (/**/• James, L.J., The City of Manekeeter, ft P. D. 221, 
--< ,H L. J. P. D.& A. 70), but it does not apply to actions under the Fatal Accidents 
Act, 1840 (y & 10 Viet. c. V3), those not being Admiralty actions (77##? Demina, 12 
1'. D. ft8 ; 13 App. Cas. 1 ; ft7 L. J. Ad. Oft ; and sec the Act cited, “ Cxerntort,'' ante,

387).
Where Ijoth ships in a collision arc to blame the Admiralty rule is that each bears 

half of the combined loss. (See Mavsdcn on Collisions, ftthed.,pp. 110,122 ; Chartered 
Hank, #e, v. Sutherland* Sat. 0#.,9 Q. It. lb 118 ; 10 Q. H. D. ft22 ; ft* L. J. Ad. 220.)

As to t lie measure of damages, see The Media mi, [1900] A. C. 113 ; 6V L. J. V. 3ft ; 
The Harmoniden, [1003] P. 1 ; 72 L. J. P. V.

Itv #. 4ftV of the Merchant Snipping Act, 18U4, a power is given to the Board of 
Trade to detain British ships unfit to proceed to sen without serious danger to human 
lif**- provisionally for the purisme of survey, with a view to final detention or release ; 
and by s. 400 of that Act, “ If it appears that there was not reasonable ami probable 
< iu>v, by reason of the condition of the ship or the act or default of the owner, for the 
provisional detention ‘uf the ship* as an unsafe ship, the Board of Trade shall Ik* 
liablv to pay to the owner of the ship his costs of and incidental to the detention amt 
survey uf the ship, and also compensation for any loss or damage sustained by him by 
•vason of the detention or survey."

By s. Mo (4) of the above Act, the liability of the Board of Trade for such costs ami 
mmpensatiou is to be unforced by action against the Secretary of the Board of Trade 
by hi* official title. In the above s|>eeiiil action it is not necessary to allege or prove 
malice. For an example of such an action, see Dixon v. Sir Henry Calera ft («Sre retar y 
••J the Hoard of Trade), [18U2J 1 Q. B. 4.»8 ; til L. J. Q. B. ft29 ; and see Leu'it v. 
Aw* 1 C. p. |). 4ft* ; 4ft L. J. C. P. 720 ; Jhom/ieon v. Carrer, V Q. B. D. 372 ; ftl 
L. J. Q. B. 534.

An action will, it would seem, lie for arresting a ship under process of the Admiralty 
Court where the process has been made use of maliciously, and without reasonable 
or probable cause (The Walhe Wallet, [1893J P. 202 : «2 L. J. P. 88).
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Claim for Injurie* to u Ship and Cargo by the Defendant's Negligent 
Xangation of another Ship (y).

Tin* plaintiff has euflered damage from injurie* to hi* ship, the “ Betsy,'and 
lliv cargo on Inianl thereof, hy a vollision with the ship, the “Jane," vanned 
by the negligent navigation thereof l»y the defendant or hi* servant* on the 
river Tliamea, on the------------ , It)—.

Particulars of negligence :—[State them.]
Particulars of low and expense* :—

(1.) Charge* of Jones & Co., shipwrights, £460 2*.
(2.) Los* of use of ship from------------- , 11)—, to-------------, 19- , at

----- per------ £280.
Particulars of damage to cargo :—[Insert them.]
The plaintiff claim* £----- .

(See It. S. C.t 1888, App. C.% Sert. !/., Xo. 6.)

Shooting (z).

Claim for Dis/urhemn of a High I of Shooting.

1. The plaintiff was possessed of and entitled to the exclusive right of 
shooting and killing game hy hinmelf and his servant* in, upon and through
out land culled----- , at------, in the parish of------, in the county of------,

(y) In actions for damages by such collisions a Preliminary Art must be filed ns 
required by Onl. XIX., r. 2*. (See the form, Chit. Forms, 18th ed., p. 667.)

(.*) The right of shooting can In- granted only by deed (Hird v. Higginmn, 2 A. 1 K. 
6% ; Thema* v. Frederick*, 10 Q. It. 77.*» ; Adam* v. Clntterknck, 10 Q. B. I). 403 ; .*»2 
L. .1* Q. B. *07); but tin action will lie to recover money due for the use and enjoy
ment of such right as a debt due it|>on an executed consideration, without n convey
ance by deed (/A. ; see “ hi milord mid Tenant," ante, p. 216), and such use aod enjoy
ment of the right without a grant bv deed will support an action for the breach of an 
agreement in writing not under seal to leave a good stock of game on the land at the 
end of the intendisl letting (.Irfowi v. f'luttcrbuek, nupra').

A reservation or exception of a right of shooting in a conveyance of land operates 
ns a grant creating the right by the party taking the land under the conveyance. 
(See Wickham v. Han ker. 7 M A W. «3 : lhu v. Lock, 2 A. A K. 706, 748.)

An action of trespass will lie for the disturbanec of a right of free warren in alieno 
mdo. (See Halford v. Hailey, M if. B. lUOO, |ol7 : 13 /A. 42t», 140.)

A mere revocable licence to shout over land may lie granted vei tally, but an agree
ment to let shooting, with a right to carry away the game shot, or part of it, gives a 
right to a profit à prendre, and is within the 4th section of the Statute of Frauds 
( II’ehher v. he, V V. B. I>. 316 : 61 I.. .1. CJ. B. 174 : see “ Fraud*, Statute of," /nut, 
p. <163 ; and “ hare and Licence," po*t, p. *64).

A collateral verbal promise by a landlord to an intended lessee to keep down the 
game in consideration of such lessee accepting and executing the lease, was held 
enforceable by action {Maryan v. Unfit h*. L. It. 6 Ex. 70 : 40 !.. .1. Ex. 46 ; Frakine 
V. Aden ne. Lit. 8 Ch. 756 42 L .1. Vh. 886).
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unci the defendant wrongfully disturbed the plaintiff’s said right by 
shooting and killing game on the said land.

2. The defendant intends, unless restrained fromsodoing, tocontiuucand 
repeat the disturbance complained of.

Particulars of plaintiff’s title :—[Stale, them.]
Particulars of the disturbance by the defendant [Slult them.] 
Particulars of damage :—[Stole them.']
The plaintiff claims :—

(I.) ------damages.
(2.) An injunction restraining the defendant, his servants and 

agents, from continuing or repeating the disturbance com
plained of.

Slasdkr of Titlf. (fl).

Claim fur an Injunction and Damage» in res/iect of a Publication 
defamatory of the Machines manufactured mut sold by the Plaintiff, 
and upon the Plaintiff as such Manufacturer and Seller.

1. The plaintiffs were and are manufacturers of machines for the
purpose of------, and for some time prior to the publication of the
[circular] hereinafter complained of, manufactured and sold large numbers 
of the said machines, and acquired a great reputation in respect thereof. 
The defendants were and are manufacturers of machines for the same 
purpose.

2. On and about the------------- , 19—, the defendants in a [circular]
dated that day falsely and maliciously wrote and published of and

The provisions of s. 3 of the tlrouud Usine Ael, Issu, avoiding agreements or 
covenant» In leases interfering with the tenant s right to kill amt take ground game, 
• io not invalidate an agreement by which an occupier who is entitled otherwise than 
h) the Act to kill and take ground game lets to a third (arty the sole right of killing 
and taking game (Mmyau v. Jackson, [18115] I Q. B. SS5 ; lit L. J. (j. 11. 4t!2) but they 
do invalidate an agreement by a landlord with his tenant to coni|ieiisate him for 
damage to crops if he leave the ground game uiishot \Skerrard v. (iascoiyse [IttOO] 2 
V It. 2711 ; till L. ,1. Q. It. 720). In lia a tut m v. Moekett, 2 B. A C. 034, it was held that 
an action would not lie for disturbing the plaintiff's rookery (ef. Head v. Eduards, 17 
1 • B N S. 245,258). As to disturbance of a decoy for wild fowl by tiring near to it, see 
' arriuglas v. laylar, 11 Last, 571 ; and as to a disturlsuice of game by a nuisance on 
adjoining laud, see tbbotsoa v. J'eak, 3 11. A U. lilt ; 34 L. J. Ex. 118.

(") This action lies to recover compensation for special ilamage sustained by reason 
1,1 die speaking, or writing, and publishing slander of the plaintiff's title to property 
t •lalarhy v. Safer, 3 Bing. N. V. 371). Whether the words were spoken or written, 
no action lies for damages unless actual damage lui» been sustained ; and the same 
rule applies to actions claiming an injunction only (see HAife v. .Weltis, [18115] A. C.
I t ; HI Io J. Ch 3U8, and eases cited infra).

the statement constituting the slander must be false ; it must have been spoken or 
published maliciously, and must hare occasioned the damage sued for. A statement 
ma le bond fide and under a reasonable belief of its truth, by a person having an 
interest in the matter, is not actionable (ZW v. honoras, 1 M. A S. fi.lll ; /front v. 

M. I i
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conn-riiing the subi machiuvs manufactured and sold by the plain tills 
and in dinparagement mid dvprvciation thereof the words following, that is 
to say :—[Here net out the words complained of.]

ii. The defendants by the said words meant, and were understood by the 
persons to whom the same were published to mean :—[ Here set oat any 
necessary innuendo.']

4. The defendants published the said words to E. of ------ , and
(t. //., of------ , and to many other persons using or likely to use the
plaintiff's said machines. The plaintiff cannot, until after discovery, give 
particulars of the said other persons (b).

ù. The plaintiffs by the said publication have been greatly injured in 
their biisim-*a and in the sale of their said machines, inasmuch as they 
have hist the sale of machines which they otherwise would have had, and 
have in consequence lost the profit on such machines, and have been 
damaged.

Particulars (<•) :—[Here set out jmrtwniurt of the special riamaye claimed.]
C. As a further cause of action the defendants falsely and maliciously

Jtmcl, 4 Kx. Ml ; Its L. J. 0. H. 3.*7 ; Steward v. Yonmj, L. K. 5 C. V. 122 ; HU L. J. 
L\ P. S5 ; Dirks v. Brook», 15 Ch. D. 22, 3V ; 4» L J. Cli. 812 ; Dunlop lyre. Co. v. 
Manon Tolhot, 20 Times Hep. 579 ; 52 W. It. 234).

The words complaineil of mu*t be set out iu the statement of claim as in ordinary 
actions of slander. (See Ont noie v. Mot hern, 1 M. A W. 493 ; and ante, p. 384.)

A right of action for slander of title will usually survive to the executors of the 
person injured. (Sec Hut chord v. Mrye, 18 (j. H. D. 771 ; 66 L. J. <j. B. 397.) It U 
not an action for “slander" within the 21 Jac. 1, c. 10, a. 3, but an action on tUe case 
for h|»cci:il damage. (Sec “ Limitation, Statute» of" /nut, p. 873 ; Late v. Harwood, 
Cro. Car. 140 ; Browne v. Gihhons, 1 Salk. 2«*0 ; Hot chard v. Mr ye, unjira.)

An action will lie for the actual damage caused by false statements, whether written 
or verbal, disparaging another’s goods, published maliciously without lawful occasion 
or just excuse, either intended to cause, or likely to cause damage, such as that pro
duced. (See Bran» v. Harlow, 5 (j. B. 824 ; White v. Molli», [ 1895] A. 0. 154 ; 64 
L. J. 308 ; Huhhnck v. Wilkinson, [1899J 1 Q. B. 88 ; 88 L. J. (J. B. 34 ; Linotype t'o. 
v. Dritiih Em pin t'o., 81 L. T. 331. II. L. ; Al rot t v. Millar* Karri, Limited, C, A., 
91 L. T. 722.) But it ia not unlawful for a trader to puff his own goods, or the 
goods in which he trades, or even to do so iu comparison with the gisxls of other 
people (/h.; Yonmj v. Mark rue, 3 H. A S. 281 ; 32 L. J. (j. B. 6), and it would ap|»ear 
that where he docs not defame his rival’s goods as bad in themselves, or as until f<*r 
the purpose for which his rival sells them, lie is not liable fir th«* «lamage he so causes, 
even if his statements arc untrue au«l made maliciously, though it may be otherwise 
if lie with knowledge of their falsity publishes statements not merely that they are 
inferior to his goods, hut that they arc bad in themselves. (See White v. Mellin, supra, 
at p. 179; J/nhhnrk v. Wilkinson, in pro, and Hat chord v. Mr,ye, supra ; Ritclijfe v. 
Era ns, [1892] 2 (J. B. 324 ; 81 L. J. B. 335.) Sec further, “ Dymwtion," ante, p. 413 ; 
“ Defamation," ante, p. 388.

As to actions for threats of legal proceedings for alleged infringement of patents, see 
the Patents, Ac. Act, 1**3, s. 32 ; ante, p. 481 ; and as to act ions for denying the 
plaintiff s title to a tiado-mark, see Hatchard v. Mnjr, unpra ; jmst, p. 4%.

(A) The plaintiff may he ordered to give particulars of the |»ersons to whom au«l the 
occasions mi which the words were published (Itoche v. Mrylrr, [|*9GJ 2 Ir. li. 33).

(<•) I he plaintiff must give particulars of damage, (dee Rocks v. Me y 1er, [1890^ 
2 Ir. K. 35 )
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printed ami published the «aid [circular] in the manner and at the 
times aforesaid of ami concerning the plaintiffs, and of and concerning 
them a* manufacturers and sellers of----- machinery.

7. In addition to the meanings mentioned in paragraph 3 hereof 
the defendants meant hy the «aid words that the plaintiffs obtained 
and attempted to obtain onlers for their said machines hy making 
false and misleading representations with respect to them : that they 
persuades! [srsons to purchase such machines hy means of false ami 
misleading representations and hy false guarantees, although aller 
cx|s rieuee in the working of such machines such purchasers who had been 
so |>ersnuded found the saiil machines to lie useless.

8. Ily the said publication the plaintiffs have liceu greatly injured 
in their reputation and in their reputation as manufacturers and sellers
of ----  machinery and have suffered damage and iu particular the
damage mentioned in paragraph 5 hereof.

The plaintiffs claim :—
(I.) An injunction to restrain the defendants, their servants and 

agents, from continuing to publish libels or slanders con
cerning the plaintiffs' machines or concerning the plaintiffs 
themselves, and particularly from printing and distributing 
circulars in the form hereinbefore mentioned or i y circulars 
similar thereto.

(2.) £ I ,UOU damages.

Support or La.nu(</).

(rf) Where the surface of haul lielong» to one |tersou, and the subjacent soil and 
mineral, to another,the owner of the sut fare is entitled, /.riant farir, to a natural right 
of support by the subjacent strata (llum/ikritt v. Hnnjdrn, 12 I). It. 789 ; Smart v. 
Mart,K. Si B. SO; 21 L. J. Q. B. 2tfU ; Haul,.* ham v. lli/*.», 8 E. Si B. 123; 
s H. L. C. 318 ; 27 L. J. t). B. til ; 30 L. J. Q, B. IU ; Italian v. Argun, ti App. Vas. 
710 ; no L. J. tj. B. tisv ; It,.ran v. IfV, itr, s App. Vas. 833). The owner of land is also 
entitled to a right of supjsHt for his land by the adjacent land as a natural incident to 
Ins property, independently of grant or prescription (Humphrim v. Hragilrn, nu/ira ; 
Jtarkhoanf v. Ilonomi, 9 II, L. V. 5143 ; 84 L. J. Q. B, 181 ; Italian v. An,jar, iH/ira ; 
Hirmingham Cargaralian v. Him, 6 Vh. D. 2SI ; lit L. ,1. Vh. 873). These rights, 
however, may be qualifletl or altogether almndotiud by statute, express reserrution. 
grant, or covenant,or by prescription (Ruwhatham v. Wilnou. nn/ira ; Murrhir v, /llnrk. 
1» V. II. N. 8. 190 ; 31 L. .1. V. I'. 337 : v.JrjTm k. L It. 7 Ex. 379 ; 12 L. J. Ex.
36 ; A’/nlrn v. Snltlon, L. It. Ill Vh. 394 ; 41 L. J. Vh. 319 ; .(«y»/.'* v. Saddan, I Ex. D. 
496 : lit L. J. Ex. 353 ; OUI v. Itirkinnan, 5 (j. II. D. 159 ; 4V L. J. (j. B. 2ti2 ; Canal ! 
Wnteruarki Ia. v. minou, 22 l|. B. I>. 818, 7oJ).

The support to which an owner of land is entitled from the adjacent land is conliucd 
to such an extent of adjacent hmd as in it. natural undisturlssl slate was sufficient to 
afford the re inisite support (Corjniration of Ilirmingham v. Allan, ti Ch. V. 284 ; 4ti 
L. J. Vh. 673).

The natural right of the owner of laud to support from the adjacent lau.I only 
extends to the land in its natural unincuinlicrcd state, and not with the additional

11 2
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weight of building» elected thereon (hodd v. Holme, 1 A. A: E. 493 ; Humphries v. 
Hroyden, 12 g. B. 748 ; Wyatt v. //arrison, 3 It. At Ail. 871 ; halt on v. ti App.
Cas. 740 ; .‘iU L. J. g. It. 089). But a light to supi>ort from adjacent or subjacent laud 
for the additional weight of buildings on land may be acquired as an casement by 
twenty years' uninterrupted enjoyment or otherwise. (/A. ; Partridge v. Scott, 3 
M. It W.220 ; Hron'N v. Hohins, 4 H. It N. 180 ; 28 L. J. Ex. 250 ; Hunt v. Peake, 
1 Johns. 705 : 20 L. J. Ch. 785 : V. A*, lty. (b. v. XIHot, 29 L. J. Ch. 808 ; Tew v. 
Prenton, 21 ('ll. I>. 739 ; 53 L. J. Ch. 40). It would appear that such a right is within 
the Proscription Act (2 A 3 Will. 4. c. 71), ». 2,cited “ poet, p. 947 (Dalton v.
Angus, 0 App. Cas. 740: 50 L. J. (). B. 1189 ; 7one v. Preston, supra). Although the 
owner of land may lx; entitled to a right of supjiort for the natural surface, without 
any right of support for additional buildings, lie cannot acquire a prescriptive right to 
support for buildings inde|icndcully of ;i right of *up|»ort for the surface (Itou'hotham 
v. IIV/ww, 0 K. A B. 598 : 8 th. 123 ; 8 H. L. C. 348 : 2.*» L. J. (). It. 302 : 27 /A. til : 
30 /A. 49). The owner of the land may maintain an action for a disturbance of the 
natural right to sup|>ort for the surface, notwithstanding buildings have Ix-cn erected 
thereon, provided the weight of the buildings did not cause the injury (7tempo v. 
ttohins, supra ; Stroyan v. Knoa hs, 0 H. k N. 45I : 30 L. J. Ex. 102).

Mere possession is sufficient to support an action against a stranger who interferes 
with the aupfiort of a building by the adjacent land (Jeffries v. W illiams, 5 Ex. 792 : 
Hihhy v. Carter, 4 H. A N. 153 ; 28 L. J. Ex. 182 ; see note (/), infra).

It is doubtful whether an owner of land has any natural right to have the sup|x>rt of 
subterranean percolating water for his land (Chasemore v. Itirhards. 7 II. L. C. 349 : 
29 L. J. Ex. 81 ; J bp pi earl I v. Hodkinson, L. It. 4 Ex. 248 ; 38 L. ,1. Ex. 12(1 ; Jordemm 
v. Sutton Has Co., [ 1899] 2 Ch. 217 ; 08 L. J. Ch. 457 : Trinidad Asphalte Co. v. 
Amhard, A. 0. 594 ; 08 L. J. 1\ C. 114), and it has been held that the right of
an adjoining owner to drain his laud for its better use for ordinary pur|>o*cs is para
mount to any claim to have the »up|>ort of the percolating water (Poppleurll v. 
Hodkinson. supra ; Jordrson v. Sutton Has Co., supra).

If the land of an owner is supported by a bed of wet sand or running silt, his 
neighbour has no right to withdraw the sand or silt, and if in withdrawing the water 
lie withdraws such sand or silt also, lie is liable (,Jordrson v. Sutton Has Co., supra ; 
Trinidad Asphalte Co. v. Amhard, supra).

Damage is part of the gist of an action for wrongful Interference with u right of 
support (backhouse v. Jtonomi, supra ; hurley Main ('oiliery Co. v. Mitchell, 11 App. 
Ca*. 127 : 55 L. J. Q. B. 529 : see post, p. 918).

It has been held that, to »up|ort this action, the plaintiff must show that the 
damage sustained has been appreciable (Smith v. Thackerah, L. R. 1 C. V. 584 : 35 
!.. J. V. 1’. 275) ; but it is clear that any sulwtanlial subsidence of the plaintiff's land 
caused by the acts complained of is sufficient damage to support the action, without 
proof of any pecuniary damage (Ittorncy-Hcncral v. Conduit (blliery (b., (1895) 1 g. B. 
301 ; 84 L. J. Q. B. 207).

The damages recoverable include all such damage as has arisen, or is likely to arise, 
from a subsidence which has taken place before the commencement of the action, or 
even, it would seem, lief ore the trial of the action ; but the plaintiff cannot recover 
<lamages in respect of future apprehended subsidences which have not then taken place. 
(See Harley Main (blliery Co. v. Mitchell, supra ; Crumhie v. Wall scud hard Hoard, 
[ 1891] 1 g. B. 54>3 : 80 L. .1. g. B. 392 : post, p. 918 ; and see Ord. XXXVI., r. 58, cited 
ante, p. 58.)

An injunction may be obtained in a proper case to prevent threatened damage 
(Siddons v. Short, 2 V. I*. D. 572 ; 18 L. J. ('. V. 795 ; Shafto v. Holrkow, 34 (’ll. 1). 725 : 
58 L. J. Ch. 735 ; Skrl/rr v. City Metric (b.. [1895] I Ch. 287 i 04 L. J. Ch. 218 : 
ante, p. 413).

9
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Claim for Da mayo rautnl hi/ Inkiii// away Ihe Support of the Plaintif't 
/.ami hii Mining (t),

I. The plaintiff wan ami is tlm owner ami in |m**vnaiun of a livid
known aa----- , situate at------, in the county of------.

■>. The defendant, in or about ------, IV—, wrongfully excavated and
worked [and has thenceforth continued to wrongfully excavate and work] 
certain coal mines under ami near to the said livid, ami under the land 
adjoining the said livid, and has dug out and removed void and 
earth from the said mines, without leaving pro|icr or sufficient vertical or 
lateral support fur the said field, whereby the said Held sank and gave 
way, and [the drainage thereof has been interrupted and water caused to 
accumulate thereon, and the herbage and crops thereon deteriorated and 
destroyed and whereby the said field] was and is greatly diminished in value. 

Particulars of damage :—[,Sef out the /lartiriilart.]
8. [If an injunrlim it alto tow/hl, mill at folloirt, rtf., The defendant 

continues, and threatens and intends to continue his said excavations and 
workings, and will thereby cause further damage to the plaintiff, unless lie 
is restrained by injunction from so doing.].

The plaintiff claims :—
(I.) £----- damages.
[(2.) An injunction to restrain the defendant from so working in 

the future as to cause a further subsidence or injury to the 
said laud.]

The like, with aa Alternative Claim for Compnitalioa miller the 
Termt of a Mini ay Lente.

[Prorent at in the prtrediny form to the end of /mronm/ih i, and adif]
8. In the alternative the plaintiff says that under a lease dated -----

---- -, IV—, he demised for a term not yet expired the mines and minerals
under and near to the said land of the plaintiff to certain lessees, with power 
to them and their assigns to work the said mines and win the said minerals,

V) Where I lie action is brought for 'lamage done to land In its natural state by 
depriving it uf the sup|s>rt of the subjacent or adjacent land, it is not necessary to 
stale expressly the right to support, because it is naturally Incident to tho ownership 
of the land. (See lltmphriet v. Hrogiet, 12 q. It. 7:1!» ; llerl ». Dill, L. It. 7 Oh. 65», 
71* : 41 I- J- « h. 761 ; Dill ». hiehitmm, A If. It. Ü. 15» ; tv !.. J. q. It. 262 ; /Juris ». 
Iheharte, 6 App. l as. ton ; HUot ». White, S App. Vas. s:t:l ; Did. XIX., r. 25.) In 
such eases it lies ii|sm the defendant to plead In his defence any fuels which may 
displace the primé facie title to sup|sirt (//#.).

Where the excavation which causes the subsidence is due to the wrongful working 
of his mines l,y A., and A. before the sulsudeuee assigns his mines thus excavate I to 
It., the liability for the subsidence lies ii|nhi A. (Deremeell ». Heeehhteo tint f V. 
[I»»7J 2 Q. It. 165; 66 I,. J. q. It. (US : Hall ». Ihhc of Xaefulh, [IttuoJ 2 Ch. t»;t ; 
6» !.. J. Ch. 571).
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subject to their pnyinjr compensation to the plaintitf fur all damage or injury 
occasioned (inter ali») to the said laud of the plaintitV hy reaeuu of the use 
or exercise of the said power. The defendant il [an assignee of] the aaid 
leaaee and did the damage complained of in the cxereiae of the aaid |>ower 
in working the aaid minea and winning the aaid minerala, and thereby has 
become liable to make compensation to the plaintiff in respect thereof, which 
the defendant has refused to do.

The plaiutitr claims :—
£----- damages, or an account of the compensation payable to the

plaintiff hy the defendant under paragraph 8.

For form$ of Mrnifa», aw Hum/ihriet v. Urogdtn, 12 Q. R. 740 : 
Smart v. Morton, 5 E. & B. 80 ; 24 L. .1. Q. R. 200; Adam» v. 
Lloyd, 8 If. & N. 851 ; 27 L. .1. Ex. 490.

The like, for Damage to the Plaintiff's Land and ItnUdinge (/).

1. The plaintiff was [and is] jsisaeascd of a house and land known ns
----- , at------, in the county of------ , and was [and is] entitled to have the
said house, which was and is an ancient house, and the said land supported 
hy the land near to and adjoining and under the same [or, inetead of 
tinting that the honte vat an ancient hontet, the plaintiff mag elate how 
he acquired the right of support, that :—The plaintiff was and is entitled 
to the mid right of support for his said house hy enjoyment thereof for 
twenty [or, forty] years before this action as of right and without inter
ruption [or, hy prescription from time immemorial, or, at the cnee may fts] ].

2. The defendant in or nltont ------, 19—, wrongfully excavated and
worked [and has thenceforth continued to wrongfully excavate and work] 
certain coal mines near to anil adjoining and under the said land and 
house of the plaintiff, and then dug out and removed [and has thenceforth 
continued to dig out and remove] the coal and other minerals n-ar to and 
adjoining and under the said land and house without leaving proper or 
sufficient support for the said land and for the said house,

:!. Ry reason of the premises the said land has sunk and given way, and 
the said house and the foundations thereof have sunk, and have lieeome 
ruinous and cracked and dilapidated, and have liecn other» ise damaged 
[and are likely to full], and the said land and house have lieen and am 
greatly diminished in value.

(!) The right to *up|mrt f'-r building» not being n liai mal right (see note (V). a tie, 
11, 4H.8), the plaintiff, except where the defendant [1]'I-vais to 1* a mere wrongdoer 
roust allege or «.how a title to such sup|Kirt (Jeffeiee v. IIiI/Ishi, It Kx. 7V2 ; /lil'hy v. 
!trier, I H. k N. IAS ; 21 !.. J. Kx. 112); and a mere general averment of title lo 
such -upport would r.ot Is* sufficient, and he must -how how he claims to lie entitled, 
whether hy long enjoy meat, or by grant or statute. Ac. (dee safe, p. Illy, j
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4, [If an iiijmnlinn is aho sought, add a paragraph lo the effai aj 
/a digraph 8 of !he form, aide, p. 4N5."1 

Particulars of damage :—

For a likr form, alleging the Wrongful ami Xegligenl Hi moral of Sup/itrt 
from a Manufactory, we .Ingus v. Italian, 3 Q. B. I). 85 ; 47 
la. J. Q. II. I «3.

Tin like, where the Working of the Défaillant ira« under a Lease, giring him 
a HighI lo ir irk Miner, mbftel lo tearing sufficient Support for Houser 
buill upon the Plaintiff's Land, and ruch Support iras not left (g).

1. By a deed dated the--------------, 19—, A., who was then seised in fee
and in jxisseasiou of certain land known as------ , at------ , in the county of
------, and of the mines and minerals under the said land, granted and con
veyed the said land to the plaintiff in fee, excepting ami reserving the 
mines and minerals thereunder, with liberty to him and his assigns to 
search for, dig, work, win, get, and carry away the same, leaving always 
milicien! and proper support for the houses then being, or which should 
thereafter lie, erected on the said land, and the said A. afterwards, by a
deed dated the--------------, 19—, leased to the defendant, for a term of
years still unexpired, the said mines and minerals so excepted ami reserved 
as aforesaid, with liberty to the defendant, his agents, anil workmen, to 
search for, dig, work, win, get, and carry away the said mines and minerals, 
leaving always milicieni and proper support for the houses then being, or 
which should thereafter he erected, on the said land.

2. The defendant afterwards entered upon and worked the said mines 
ami minerals under the said land, and dug out and carried away the coal, 
and soil, ami minerals under the said land, without 1 eating sufficient or
projatr support for a house, called------  house, which, at the dates of the
said deeds, was, and still is, upon the said land, or for a certain other 
house, called----- cottage, erected after the----------------, 19—, and still

(y) If an owner of Isilli the surfine ami the minerals la-neatli grants the minerals to 
X. with Illicit) to let down the sat face, making eoni|<-iisai ion to the owner thereof for 

the damage done, ami afterwards grants the surface to B., the latter may recover such 
eom|«nsution from A. for damage done by him to the suiface {.Ujsii s r. SiIiIoh, l 
Kx. 1). m ; til !.. J. Kx. 353).

A deed or an Act of Parliament will not be const ruts I as taking away a natural 
right to nup|Kirt without cl tr words showing that intention ( tinn* v. TreUnme, ti App. 
Pas. 400; 51) L. J. Q. 11. 66- ; Zaire v. VVrff, » App. Cas. 2s6 ; ML. J. Q.B.267 ; lliiho/i 
Ath kltiitd Co-op. iSoeiii) v. lintU'1'knoKle Colliery 1 il., [1904] 2 Vh. 419 ; 73 L. J. Vh. 335.

A right of supiert may be annexed by implication to the grant of an easement, to 
the enjoyment of which such sup|a>rt i- necessary (ZtisVaw ,4* Aorth IInorm It,/. Co. v. 
Fritm, [IS#*] 1 Ph. 111).
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existing on the said land, whereby the said two houses sank and the walls 
thereof were cracked and injured.

Particulars of damage :—
3. [Continue as in the form on p. 485. paragraph 3.]

For hiking away from Hie Plaintiff's House the Support to irhirh it was 
entitled from the adjoining House (//),

1. The plaintiff was [and is] possessed of a house, No. —,------Street,
----- , and was entitled to have his said house supported hy the adjoining
house, No —,------ Street, aforesaid. The plaintiff was and is entitled
[Ac., as in paragraph 1 of the form, ante, p. 48G].

2. The defendant in or about the month of ------, 19—, wrongfully
deprived the plaintiff of the support to his said house of the said adjoining 
house hy pulling down the said adjoining house without propping up or 
otherwise [sufficiently] support!"" or securing the plaintiff’s said House, 
whereby the walls of the plaintiff's said house were cracked, weakened, and 
displaced, and the said house was otherwise damaged and injured.

Particulars :—

The like, against the Owner of the adjoining House and the Builders 
employed by him.

1. The] plaintiff was and is the leaseholder of the house and premises
called No. —,----- Street,-------Square, in the county of Middlesex.

2. The defendant C. D. is the owner of a house and land contiguous 
to the plaintiff’s house. The defendants, Messrs, E. F. and Sons were, in the
month of----- , 19—, employed hy the defendant C. D. to pull down and
rebuild his said house.

3. The plaintiff was entitled to have his said house supported hy the 
said house of the defendant C. It. and by the soil and land subjacent

(A) As between adjoining houses, there is no obligation towards a neighbour cast 
by law on the owner of a house, merely aa such, to keep it standing and in rcjiair ; 
his only duty being to prevent it from being a nuisance, and from falling on to 
his neighbour's property (Channtlcr v. Robinson, 4 Ex. 1U3). Where houses are built 
by the same owner adjoining one another, and deluding upon one another for sup
port, and are afterwards conveyed to different owners, there exists, by a presumed 
grant and reservation, a right of support to each house from the adjoining ones 
(Richard* v. Rose, 9 Ex. 218). A similar right, where adjoining houses are built 
by the separate owners of adjacent lands, may be acquired by twenty years’ user. 
(See Dalton v. Angus, cited note (it), stijira ; Hide v. Thornborouffh, 2 C. & K. 250 ; 
Solomon v. Vintners* flu, 4 H, A N. 585 ; 28 L. J. Ex. 370.) It has been held that 
no such right can be thus acquired, by the owner of a house against the owners of 
the houses beyond the adjoining one (Sidomon v. Vintners* flu, 4 H. & N. 685 ; 28 
L. .1. Ex. 370 : though see t'arjioration if It inning ham v. Allen, 6 Ch. D. 284 ; 40 L. J. 
Ch. 073 ; and Dainn v. Angus, 0 App. Cas. at p. 827). See further, ante, p. 447.
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ami adjacent to the plaintiff’s said house. Such right was acquired by 
enjoyment of the support for over twenty years.

4. The defendants in the course of pulling down and rebuilding the said 
house adjacent to the plaintiff’s house wrongfully removed the support to 
which the plaintiff’s house :vas entitled from the said adjacent house and 
the soil and land subjacent and adjacent thereto.

5. The defendants omitted properly to shore or prop up or otherwise 
secure or to take reasonable or proper precautions to support the plaintiff’s 
said house.

6. In the alternative the plaintiff says that the defendants performed the 
said building operations negligently and carelessly.

Particulars :—[slide them.']
7. In consequence of the premises the plaintiff’s said house and the 

walls thereof sank and subsided and the walls cracked, parted, and gave way, 
and the plaintiff’s said house was weakened and injured.

8. Owing to the said wrongful and negligent acts of the defendants the 
plaintiff has suffered damage by injury to her said house and to the 
furniture and effects therein [and the plaintiff has also lost the profit
arising from letting lodgings in her said house since the month of------,
19—, and was put to much trouble, inconvenience and expense.

Particulars of damage :—[state them.]
The plaintiff claims £1,000 damages.

For forms of declarations previous lo Hie Judicature Arts, see Langford v. 
Woods, 7 M. & 0. 625 ; Wyatt v. Harrison, 3 B. & Ad. 871 ; Solomon 
v. Vintner»' Co., 4 II. & X. 585 ; 28 L. J. Ex. 370.

Tïade Disputes (»').

Claim for Damages and an Injunction against Persons who hg Threats and 
Coercion procure the Plaintiff's Servants and Workmen to leave their 
Employment and his Customers to cease Dealing with him (k).

1. The plaintiff was at the times of the grievances hereinafter mentioned, 
and had for several years prior thereto been possessed of a stone quarry

(0 Sve l'rode Unions^ ante, p. 304 ; “ Slander of Title*' ante, p. 4SI ; “ Muster and 
Serrant,*' ante, p. 432.

(k) The above claim is applicable to the case of a single defendant or to that of several. 
It will be observed that it neither alleges 11 malice ” on the part of the defendants, nor 
"conspiracy," but it alleges damage to a lawful trade brought about by coercion of 
threats of violence ami loss, which is a sufficient cause of action ((Jarett v. Taylor, 2 
nolle. 1112 ; fro. Jac. 567 ; cited. Allen v. /'W, [1896] A.C. 1,130,137 : 67 L.J.Q. B. 
1111 ; Tarleton v. M'Gawley, 1 Peake N. P, 270).
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at------, which lie worked by his servants and workmen, selling to his
customers stone extracted therefrom.

2. The defendants, hy wrongfully threatening with violence and loss the 
plaintiff's said servants and workmen, induced, coerced, and procured 
divers of his said servants and workmen to leave the plaintiff's service 
and to cease to work in his said quarry.

Particulars :—[Slate particulars of the threats, giving as far as jiracticable 
/tales, names ami details, ami parti ulars of the persons who so left his 
service, with dates and names.]

3. The defendants further, hy wrongfully threatening them with 
violence and loss, induced, coerced, and procured divers customers of the 
plaintiff in his said business to cease and abstain from buying stone from 
him and from dealing with him in his said business.

Particulars :—[Stale particulars as under paragraph 2.]
4. By reason of the premises the plaintiff has been seriously injured in 

his said business and lost profits which he would otherwise have made.
Particulars :—[Slate parlietdars of injury and loss of profits.]
5. The defendants threaten and intend to continue in the manner afore

said, and in similar ways to injure the plaintiff in his said business.
The plaintiff' claims :—

(1.) lhunages.
(2.) An injunction restraining the defendants, their servants and 

agents, from continuing the acts complained of and from the 
commission of the said or of similar acts.

Claim for wrongfully and maliciously inducing the Servants or Customers of 
the Plain/iff to break their Contrails with the Plaintiff (I).

The plaintiff has suffered damage from the defendant wrongfully and 
maliciously inducing and procuring the servants [«/', customers] of the 
plaintiff' to break their contracts with the plaintiff".

Particulars :—[State partit ulars, showing how they were induced, what 
the contracts were, and wha! the damages are.]

Thus where a person, to prevent certain negroes from going to the plaintiff s vessel 
to tnule witli the plaintiff, tired upon them, and so stopped them from going lo trade, 
it was held that the plaintiff was entitled to recover damages from such person 
(Tarleton v. M'/tnicley, ss/irti).

(I) It is an actionable wrong to inteifere with contractual relations recognised by 
law, if there he no sufficient justification for the inteiference (Çitiiis v. Lent hem, 
[1001 ] A. C. 4911, 510 ; 70 L. J. I1. C. 7ti : Item/ v. .Society of Stonemasons, [1002], 2 
K. It. 732, 740 ; 71 L. J. K. It. 004 ; ttliiiiiiieijus t'nnl t'o. v, Snnth Holes Miners 
réitérât ion, [1003] 2 K. It. MS, 370, 573 ; 72 !.. .1. Iv. It. 033 ; affirmed in D. P. [1006] 
A.C..230 ; 74 L. J. K. It. 626).
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Claim for Damage* to Traite hg a Conspiring in pursuance of trbich 
unlawful mean* are used (m).

1. The plaintiff at the times of the grievances hereinafter-mentioned was
carrying on business as a----- at-------, and had for many years carried on
the said business.

2. The defendants wrongfully and maliciously conspired and combined 
amongst themselves to procure, cause and induce the customers of the 
plaintiff in his said business to cease to deal with him and not to continue 
dealing with him in his said business, and to procure, cause and induce his 
servants employed by him in his said business to leave his service and to 
abstain from continuing therein.

3. The defendants, in pursuance of such conspiracy and combination,

(m) The above claim shows a conspiracy to injure, carried out by unlawful means 
and causing injury to the plaintiff, and consequently states a clear cause of action. 
(See Quinn v. Leathern, [1901] A. ('. 495, 505, 511 ; 70 L. J. P. 0. 76 ; and see Mogul 
Co. v. Maegregor, [1892] A. C. at pp. 37, 52 ; 61 L. J. Q. B. 295.) Similar conduct on 
the part of one or more persons would, it seems, without any allegation of conspiracy 
give a right of action where there are threats of violence, or where there is coercion of 
an unlawful character. (See ante, p. 489.) But, where there is no conspiracy and no 
use of unlawful means, it is thought that an action will not lie for damage done by 
inducing persons to abstain from making new contracts with the plaintiff, even though 
the damage is intentionally and maliciously inflicted. (See Mogul Co. v. Maegregor, 
23 Q. B. D. 598 ; [1892] A. 0. 25 ; 58 L. J. Q. B. 465 ; 61 Ih. 295 ; Allen v. Flood, 
[1898] A. C. 1, 121, 171 ; 67 L. J. Q. B. 119.)

To conspire maliciously, that is, intentionally and without just cause or excuse, to 
injure the trade of another, is an actionable wrong if it inflicts damage on that other. 
(Sec Gregorg v. Duke of Brunswick, 6 M. & G. 953 ; Tern pert on v. Bussell, [1893] 1 
Q. B. 715, 729, 731 ; 82 L. J. Q. B. 412, ns explained in Quinn v. leathern, and see 
Quinn v. Leathern, [19Û1] A. C. 495, 506, 510, 519 ; 70 L. .1. P. C. 76.)

The ground of the action would appear to be, either that the acts done in combina
tion,even if not in themselves unlawful, as acts or threats of violence or other obviously 
unlawful acts, become, because done by or under the sanction of a combination, acts of 
unlawful coercion, or that the conspiracy to injure is, of itself, an unlawful act. (See 
lb., South Wales Miners Federation v. Glamorgan Coal Co., [1905] A. C. 239, 252; 74 
L. J. K. B. 525 ; and Chalmers-Hunt on Trade Unions, pp. 82, 98, 99.)

Thus it would seem that to cause workmen to give in their notices to their employer, 
and at the termination of the period of notice leave their employment, or to procure 
persons to abstain from contracting or dealing with another, may, where this is caused 
by such a conspiracy, give rise to an action, even though no act or threat of violence, 
and no obviously unlawful act, is used to carry out the conspiracy {lb. ; and see 2 
Sm. L. C\, 11th ed., p. 531).

For the above meaning of “ maliciously,” see Allen v. Flood, [1898] A. C., at 
pp. 75, 84 ; South Wales Miners Federation v. Glamorgan Coal Co., supra.

If unlawful acts, such as watching or besetting contrary to s. 7 of the Conspiracy 
and Protection of Property Act, 1875, arc made use of to carry out the joint purpose, 
and damage ensues, an action for damrges is maintainable, and if necessary an injunc
tion to prevent the continuance or repetition of the acts of wrong complained of, or 
the commission of similar acts of wrong may lx? granted. (See Quinn v. Leathern, supra ; 
Lyons v. Wilkins, [1899] 1 Ch. 255 ; 68 L. .1. Ch. 146 ; Walteis v. Green, [1899] 2 Ch. 
696 ; 68 L. J. Ch. 730.)
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wrongfully and maliciously, by threats and coercion, procured, caused and 
induced divers of the said customers of the plaintiff to cease to deal with 
him in his said business and not to continue dealing with him therein.

Particulars :—[Slain Urn /larlirulars.]
4. Further, the defendants, in pursuance of such conspiracy and 

combination, wrongfully and maliciously, by threats of violence and of 
the infliction of loss on them, and by coercion, procured, caused and 
induced divers of the said servants of the plaintiff, employed by him in 
his said business, to leave his service and to abstain from continuing 
therein.

Particulars :—[Slain Hum.
5. By reason of the premises the plaintiff was greatly injured in his 

said business and lost profits he otherwise would have made therein.
Particulars :—[Slain them.]

Claim for Jlamai/es ami Injunction for inilwing Persons to break 
('mil rails am! to refuse to rimlracl mill the Plaintiff (a).

1. The plaintiff is and was at the times hereinafter mentioned a mason
and builder, employing workmen and carrying on business at----- . The
defendants are and were respectively members and officers of the-----
branches of certain associations or societies of workmen or mechanics
(having brunches at----- ) and of a joint committee thereof established,
to manage and control the affairs of such associations or societies at----- .

2. The plaintiff had prior to the wrongful acts of the defendants herein
mentioned entered into a contract dated the-------------, lit—, with Messrs.
------, of------, for the supply by them to the plaintiff of a quantity of slate.
The defendants, knowing that the said contract had been entered into 
as aforesaid, maliciously and wrongfully and with intent to injure the
plaintiff procured and induced the said Messrs.------to break their said
contract and to refuse to perform the same, and the said Messrs.-----
did by reason of such procurement and inducement break and refuse to 
perform such contract, whereby the plaintiff lost the benefit of the contract 
and suffered great damage and inconvenience.

3. The plaintiff subsequently entered into other contracts with certain
other persons, viz.,----- ,------, ------ and ——, for the supply by the
plaintiff to the said persons of certain materials on agreed terms, and 
tlie defendants with knowledge thereof maliciously and wrongfully and 
with intent to injure the plaintiff, procured and induced each of the said 
persons to break such contracts and not to perform the same, with the like 
result as in the preceding paragraph mentioned.

(«) This was the form of claim used in Temperton v. lhissell, [1893] 1 Q. B. 715; 
«2 L. J. Q. B. 412 ; till L. T. 78. As to the necessary particulars, see Temperton v. Hussell, 
9 Times Itep. 318, 319.
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4. The defendant* further maliciously mid wrongfully and with intent 
to injure the plaintiff procured and induced the said persons in the two 
preceding paragraphs referred to and other persons whose names are 
unknown to the plaintiff not to use the goods supplied by the plaintiff and 
not to enter into other contracts with the plaintiff, whereby the plaintiff 
has suffered great loss and damage.

5. Further and in the alternative the defendants, knowing that the 
plaintiff had entered into the contracts referred to in paragraphs 2 and 3 
hereof, maliciously and wrongfully and with intent to injure the plaintiff 
procured and induced the workmen in the employ of the said jiersons who 
had contracted with the plaintiff as in the said paragraphs mentioned not 
to use goods supplied by or do work for or for the benefit of the plaintiff 
and to leave the service of their employers and break their contracts of 
service if their said employers performed their said eontracts or entered 
into other contracts with the plaintiff'. The defendants did the said acts 
and things for the purpose of injuring the plaintiff' by preventing the 
said persons from performing their said contracts or from entering into 
other contracts with the plaintiff. The said employers by reason thereof 
broke their said contracts and refused to perform the same as aforesaid 
and refused to enter into other contracts with the plaintiff, whereby 
the plaintiff lost the benefit of the said contracts and has been unable 
to make new contracts or to sell materials and has suffered great loss 
aud damage.

ll. Further and in the alternative the defendants have maliciously and 
wrongfully aud with intent to injure the plaintiff intimidated and coerced 
the said persons iu paragraphs 2 and 3 hereof referred to to break their 
said contracts with the plaintiff, to the plaintiff’s damage as aforesaid, 
and have further intimidated and coerced them not to enter into new 
contracts with the plaintiff, whereby the plaintiff has suffered the damage 
set out in the preceding paragraphs hereof. The defendants haw also 
intimidated and coerced the workmen or some of them in the employ of the 
said persons to do the acts and things in the preceding paragraph hereof 
mentioned for the purpose and with the result in the said paragraph 
mentioned.

7. The plaintiff' in the alternative says that the acts and things in the 
preceding paragraphs hereof complained of were done by some or one of the 
defendants with the authority of all the defendants.

3. Further and in the alternative the defendants have unlawfully and 
maliciously conspired together and with the other members of the said 
associations or societies and other persons (all whose names arc unknown to 
the plaintiff) to do the acts and things in the preceding paragraphs hereof 
complained of with intent to injure the plaintiff and for the purposes 
mentioned in the said paragraphs, whereby the plaintiff' has suffered the 
damage and inconvenience aforesaid.

The following are particulars of special damage suffered by the plaintiff
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by reason of the breaches of contract referred to in paragraphs 2 and 3 
hereof—

Loss on----- "s contract.. .......................  .................. £
Loss on ——Vi contract................................................

£

U. The plaintiff is apprehensive that the defendants will repeat the 
acts and things herein complained of unless they are restrained by this 
Honorable Court.

The plaintiff claims :—
(1.) £1,000 damages.
(2.) An injunction to restrain the defendants from doing the acts and 

things set out in paragraphs 2 to 8 hereof and to prevent a 
repetition thereof.

For similar forms, see Qaina v. Leathern, [1001] A. ('. at p. Û10 ; 70 L. J. 
P. C. at p. 73 ; Giblan v. National Labourers' Union, [1003] 2 K. B. at 
pp. (loti, 007 ; 72 L. J. K. B. at p. DOS ; Glamorgan Coal Co. v. South 
Wales Miners' Federation, [1903] 2 K. B. at p. 540.

For a Claim for an Injunction to prevent Watching anil Besetting 1’tares to 
which Workmen were being brought to supplg the places of the- Plaintiff's 
workmen then on strike, see Walters v. Green, [1800] 2 Ch. at 
pp. 007, 008 ; 08 L. J. Oh. at p. 732.

------- 4- -

Thai in Libel.
•See ante, p. 181.

Thaue Harks (o).
Claim for the Infringement of a Trade Mark, claiming an Injunction 

and an Account or Damages.

1. The defendant has infringed the plaintiff’s trade mark.
2. The trade mark is [describe //J.
[//' the plaintiff is not the original proprietor of the trade mark, show 

shortly how his title is derived.]

(a) The law relating to the registration of trade marks was amended and con
solidated by the Patents, Designs, and Trade Marks Act, 1883 (4fi A 17 Viet, c, 87).
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The following are the acts complained of, viz. :—
[Set them out.]

The plaintiff claims :—
(1.) An injunction to restrain the defendant, his servants and agents, 

from infringing the plaintiffs said trade mark, and in particular 
from [stating any /particular injunction sought],

(2.) An account or damages.

This Act was modified in some points of detail by the Patents, Designs, and Trade 
Marks Act, 1888 (51 A 52 Viet. c. 50), and by s. 6 of the Patents, Ac. Act, 1885 
(H & 41) Viet. c. 63). As from the 1st April, 1906, these enactments arc repealed as 
regards trade marks and replaced by the Trade Marks Act, 1005 (5 Edw. 7, c. 15). 
which then comes into force.

As to what is a trade mark capable of registration under the Patents, Ac. Act, 1883, 
see b. 64 of that Act, as amended by s. 10 of the Patents, Ac. Act, 1888, and ss. 72—74 
of the Patents, Ac. Act, 1883, as modified by ss. 14—16 of the Patents, Ac. Act, 1888 ; 
and as to what are “ invented words ” within the meaning of the first-cited section, see 
In re Apollinaris Co., [1801] 2 Ch. 186 ; In re Farbenfubrikcn, [1804] 1 Ch. 645 ; 63 
L. J. Ch. 257 ; In re Densliam, [1805] 2 Ch. 176.

The registration of a person as proprietor of a trade mark gives him the right to the 
exclusive use of the trade mark. (See the Patents, Ac. Act, 1883, s. 76, and the Trade 
Marks Act, 1005, ss. 30, 40, 41 ; see In re Wragg, 20 Ch. D. 551 ; and see s. 87, cited 
•• Potent*," ante, p. 463.)

As regards trade marks capable of registration, no action will, subject to certain 
exceptions, lie for infringement thereof, unless they have been registered. (Sue “ Trade 
Mo rim," post, p. 021.)

The common law action to r< »vcr damages for the infringement of a trade mark 
was based on the ground of fraud and intention to deceive (Singer Co. v. ir<7#<»;<, 2 
Ch. D. 434, 454 ; 3 App. Cas. 376 ; 45 L. J. Ch. 400 ; 47 lb. 481 ; and see Rodgers v. 
.Xowill, 5 C. B. 100 ; Crawshag v. Thompson, 4 M. A G. 357). But in equity the right 
to use a trade mark for trade purposes was regarded as a right of property {//all v. 
Harrows, 4 De G. J. A S. 150 ; 33 L. J. Ch. 204 ; Leather Cloth Co. v. American Leather 
Cloth Co., Î1 II. L. C. 523 ; 35 L. J. Ch. 53 ; Singer Co. v. Wilson, supra), and proof of 
knowledge or fraudulent intent was unnecessary in a suit to restrain infringement (//;. ; 
Mtllingfon v. Fox, 3 M. A Cr. 338; Dixon v. Fawcus, 3 E. A E. 537 ; 30 L. J. Q. B. 
137; Singer Co. v. Wilson, supra). The Act of 1883 clearly recognises this right of 
property in the case of registered trade marks. (See s. 76, cited supra, and s. 87, cited 
ante, p. 463.) So does the Act of 1005. It appears, therefore, that damages for the 
infringement of a registered trade mark are recoverable without proof of fraudulent 
intent uu the part of the defendant, at any rate, in cases where the plaintiff would be 
entitled to an injunction.

Where a trade mark has been infringed, the plaintiff, in an action for the infringe
ment, may ordinarily claim an injunction, and also a declaration of his right to the 
exclusive use of the mark, and an account of the profits made by the defendant from 
wrongful sales of goods improperly marked with the trade mark. (See ante, p. 462 ; 
Jxrer v. Goodwin, 36 Ch. D. 1 ; Oakeg v. Dalton, 35 Ch. D. 700 ; 56 L. J. Ch. 823.)

In general, the plaintiff is not entitled to have both damages and an account of 
pr«tfits. (See Lerer v. Goodwin, supra; and “ Patents," ante, p. 462.) Proof of the 
defendant having sold goods under the forged trade mark does not of itself entitle the 
plaintiff to recover the profits which he would have made by the sale of the same 
amount of goods, as it cannot be assumed that he would have sold them if the defendant 
bad not (Leather Cloth Co. v. Wrschjield, L. It. 1 Eq. 291) ; 13 L. T. 427).

An action for infringing a trade mark is maintainable without any allegation or 
proof of special damage {Rodgees v. .Xowill, 5 C. B. 109 : Blofeld v. Pagne, 4 B. A Ad.
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Trespass.

I. To the Person (/»).

Claim for Assault awl Battery.

1. The plaintiff has su tiered damage from the defendant on the -----
----- , 11)—, assaulting and beating him at ------ , and [here describe the

410 ; and see Singer Co. v. Wilson, supra ; liraham v. Beach im, 7 Ch. I). 848 ; 38 
L. T. (510 ; llcddaway v. Bentham Co., [1892] 2 Q. It. 63V, 644).

If the trade mark used by the defendant is calculated to deceive purchasers, it is not 
usually necessary to allege or prove that any purchaser was actually deceived (.llcddaway 
v. Bentham Co., supra ; llcddaway v. Bonham, [ 1800J A. C. 199 ; 65 L. J. Q. 13. 381) ; 
but if the plaintiff alleges that “divers persons” were deceived thereby, he may be 
ordered to give particulars of this statement (Humphrey* v. Taylor Bruy Co., 39 
Ch. I). 6V3).

A right of action for slander of title to a trade mark survives to the executors of the 
proprietor (Hatchard v. Mège, 18 Q. 13. D. 771 ; 66 L. J. Q. 13. 397 ; ante, p. 482). So 
a right of action for damages or an account of profits in respect of an infringement of 
a trade mark survives to executors (Oahey v. Dutton, 35 Ch. D. 700 ; 56 L. J. Ch. 823).

If a trade mark is deceptive, as containing any material misrepresentation, the 
person using such mark is not entitled to any protection in respect of it. (See s. 73 of 
the Patents, &c. Act, 1883 ; and see Leather Cloth Co. v. American Leather Cloth Co., 
11 H. L. C. 523 ; 35 L. J. Ch. 53 ; Maryan v. M'Adam, 36 L. .1. Ch. 228 ; Ford v. Foster, 
L. U. 7 Ch. 611; 27 L. T. 219; ('hearin v. Walker, 5 Ch. D. 850 ; 46 L. J. Ch. 486 ; 
Eno v. Dunn. 15 App. Cas. 252.)

One of the two joint owners of a trade mark may sue separately in respect of the 
injury to his separate interest by infringement (Dent v. Turpin, 2 J. & H. 139 ; 30 
L. J. Ch. 495 ; Sheehan v. G. E. By. Co., 16 Ch. D. 59 ; 50 L. J. Ch. 68 ; and see 
ante, p. 462).

As to the jurisdiction apart from statute to restrain the deceptive use of the 
name of a business, or of a trade article, and the cases in which it will be exercised, 
see La te son v. Bank of London, 18 C. 13. 84 ; 25 L. J. C. I*. 188 ; Colonial Life Assurance 
Co. v. Colonial A**uranee Co., 33 Beav. 648 : 33 L. J. Ch. 591 ; Lee v. llaley, L. It. 5 Ch. 
155 ; 89 L. J. Ch. 284 ; Ainsworth v. Walmsley, L. It. 1 Eq. 518 ; 35 L. J. Ch. 362 ; 
Singer Co. v. Wilson, supra; Massant v. Thorletfs ('attic Food Co., 14 Ch. 1). 748; 
Tussaud v. Tassaud, 44 Ch. D. 678 ; 59 L. J. Ch. 631 ; Saunders v. Sun Life Ass. Co., 
[1894] 1 Ch. 537 ; 63 L. J. Ch. 247 ; llcddaway v. Dunham, supra.

An action will lie for fraudulently procuring the plaintiff to manufacture goods with 
the trade mark of another manufacturer, whereby the plaintiff was subjected to an 
action for an injunction, which was compromised (Dixon v. Fawcus, 3 E. & E. 537 ; 
30 L. J. Q. 13. 137).

(p) Trespass to the Person.]—Trespass to the person consists in any direct injury to 
the person, as a battery, an assault, or an imprisonment.

A battery is the unlawful beating of another. The least touching of another’s person 
hostilely or against his will is a battery (Bawling* v. Till, 3 M. k W. 28 ; 3 131. Com. 
120). It includes the striking another with a missile (Purscll v. Horn, 8 A. & E. 602). 
The act may be a trespass although unintentional (Cocell v. Laming, 1 Camp. 497). 
Thus, for the result of misdirected force exercised by the defendant, in a place where 
the natural and probable result of misdirected force would be injury to others, the 
defendant may be responsible, though he did not intend to inflict injury (Leamc v. Bray, 
3 East, 599 ; Wins more v. G reculai nk, Willcs, 577 : Dickenson v. Watson, 2 Jones, 205 ; 
Weaver v. Ward, Hob. 134 ; It. v. Salmon, 6 t). 13. D. 79 ; and see Stanley v. Dowell, 
[1891] 1 Q. 13.86 ; 60 L. J. (j. 13. 52, where the plaintiff appears to have voluntarily
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assault am/ hatter y complained of, as, for instance, striking him on the head 
with a stick and so cutting open his head and spoiling his hat and 
clothes],

l\ In consequence the plaintiff was for a long time unable to transact

undertaken the risk). If the damage be the result of pure accident, without fault 
• ni the part of the defendant, or of some agency over which the defendant had no con
trol, so as not to be his net, an action for trespass cannot be maintained (Gibbons v. 
Pepper, I Ld. Kay in. 38 ; Hall v. Fear nicy, 3 Q. B. Ill II ; Wuhan an v. Robinson. 1 Bing. 
213 : Holmes v. Mather, L. R. 10 Bx. 261 : 11 L. -I. Ex. 17*» : Sadler v. South Stafford- 
«hire, tS'c. Tramways Co., 23 Q. B. D. 17; 58 L. J. Q. B. 421 ; Stanley v. Powell, 
supra ; Peacock v. Nicholson, 11 Times Rep. 225). An action does not lie for a medical 
examination of the person submitted to under the influence of supposed authority, 
where the submission was not caused by force or threats, or by reasonable fear of 
violence (Latter v. Read dell, 50 L. J. Q. B. 166, 448). Touching a person for the 
purpose of calling his attention is not a battery ( Wijhn v. Kincard, 2 B. &l V. N. R. 471 ; 
Coward v. Daddelcy, 4 H. & N. 478 ; 28 L. J. Ex. 260).

An assault is an attempt at a battery ; a menacing attitude, as holding up a hand or 
stick to strike a person who is within reach thereof at the time, constitutes an assault 
(3 HI. Com. 120 ; Stephens v. Myers, 4 C. &: P. 340 ; Read v. Coker, 13 C. B. 850). A 
mere verbal threat of bodily hurt, if followed by actual damage through fear thereof, 
as by the interruption of a man’s business, will, it is said, support an action of trespass 
(3 III. Com. 120).

An imprisonment consists in the restraint of the liberty of a person, as by confining 
him in a prison or within walls, or by forcibly detaining him in an open place (3 Bl. 
Com. 127). It must amount to a total restraint of his liberty for some period, however 
short. A partial obstruction of his will, as the prevention of his going in one direction 
or in all directions but one, does not constitute an imprisonment (Bird v. Jones, 7 Q. B. 
712). A restraint by authority submitted to may be an imprisonment, although the 
person is not actually touched (Grainger v. Hill, 4 Bing. N. C. 212 ; per Willcs, J., 
Warner v. Riddiford, 4 C. B. N. S. 180,201). If a person order another, as a policeman, 
to take a third person, it is an imprisonment by the first as well as by the policeman, 
and is ground for an action of trespass against him ( Wheeler v. Whiting, V C. & 1*. 262 ; 
Stonckouse v. Elliott, 6 T. R. 315). If he merely states the facts to a policeman (or 
other person), who takes the person on his own responsibility (Gosdcn v. Elphick, 4 Ex. 
415 ; rinham v. Willey, 4 H. & N. 406 ; 28 L. J. Ex. 242, where signing the charge 
sheet by direction of the police-constable was held not to amount to giving in charge), 
or if lie procures a magistrate to issue a warrant for taking the person (Drown v. Chap
man, 6 C. B. 365), it is no imprisonment or trespass by him. Where, however, a person 
puts the law in motion maliciously and without reasonable or probable cause, it is 
ground for an action for malicious prosecution (75. ; Darker v. Rollinson, 1 C. & M. 
330 : see ante, p. 424). As to the distinction between an action for a trespass and one 
for a malicious prosecution, see Austin v. Dowling, L. R. 5 C. 1\ 534 ; 30 L. J. C. P. 260 ; 
Chircrs v. Savage, 5 E. & B. 697 ; 25 L. J. Q. B. 85 ; Brandt v. Craddock, 27 L. J. Ex. 
311 : Guest v. Warren, 9 Ex. 379 ; and see ante, p. 424.

An action will lie for false imprisonment under colour of legal process where the 
process has been set aside for irregularity, &c. Both the party and his solicitor are in 
general liable for the trespass committed in such cases (Dates v. Pilling, 6 B. & C. 38 ; 
Codrington v. Lloyd, 8 A. & E. 449 ; Jar main v. Hooper, 6 M. & G. 827 ; Collett v. 
Poster, 2 II. & N. 356 ; 26 L. J. Ex. 412 ; and sec Sow< ll v. Champion, 6 A. & E. 407 ; 
Blanche nay v. Burt, 4 Q. B. 707 ; Prentice v. Harrison, 4 Q. B. 852). So also an action 
will lie for a trespass committed under legal process where the judgment and execution 
have been set aside as against good faith (Drown v. Jones, 15 M. & W. 191 ; and see 
Cash v. Wells. 1 B. & Ad. 375).

An act done by the command of the Crown is not a trespass (Duron v. Denman, 2
B.L. K K
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hi» business of u------, and incurred expenses for nursing and for surgical
and medical alteudance.

Particulars of injuries :—
[Slate the nature of the injuries.']
Particulars of loss and damage :—
[Give details of the loss and expenses incurred.]

For False Imprisonment (q).

1. The defendant, on the------------- , I!)—, assaulted the plaintiff and
gave him into the custody of a policeman upon a false charge, then made 
by the defendant, of [state what the charge was, e.g., stealing ten yards of
cloth], and caused the plaintiff to he imprisoned in the police office at------for
----- hours [until the plaintiff was brought in custody before a magistrate
upon the said charge, and the defendant then procured the said magistrate
to remand the plaintiff to prison upon the said charge until the------------ ,
19—, when he was again brought in custody before the said magistrate 
upon the said charge, when the said charge was dismissed].

Particulars :—
[Here state any special damage, including any costs incurred in the 

plaintiff's defence.]
See forms of claim for malicious prosecution, ante, pp. 424, et seq.

Against a Railway Company for Assault and False 
Imprisonment (r).

The defendants, by their servants, on the-------------, 19—, assaulted the
plaintiff at ----- , and forcibly dragged him out of a railway carriage of the
defendants, in which he was travelling as a passenger from------to-------,
for reward to the defendants, and wrongfully imprisoned him at ------
station for------hours.

Particulars of damage :—

Ex. 167) ; nor is the act of a judge acting judicially within his jurisdiction (Sira» v. 
Lord Brougham, 6 C. & P. 2t!t).

A remand being the act of the magistrate cannot be charged as a substantive trespass, 
but may form the ground of a claim for malicious prosecution (lloltum v. Lotus, G 
C. it P. 721- ; Loch r. Ashton, 12 (j. B. 871).

As to the extent of the responsibility of masters for the acts of their servants, sec 
ante, pp. 425, 434.

(g) See post, p. 926.
(r) Sec ante, pp. 360, 425.
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Claim in nil Action for Damages for Assault in forcibly ejecting the Plaint iff 
from a Public Meeting, brought against the Chairman of the Meeting 
amt another person («).

1. The plaintiff on the------------- , 19—, upon the invitation of the
____Association, of which the plaintiff was a member, attended a public
meeting held at [the Town Hall]----- .

■>. In the course of such meeting some of the persons present, including 
the defendants, expressed their approval of the opinions expressed by 0. 
II., one of the speakers, whilst the plaintiff expressed his disapproval 
thereof as he lawfully might.

it. Thereupon the defendant ('. I)., who was the chairman of the 
said meeting, directed the defendant A’. /•'. to remove and eject the 
plaintiff from the said meeting, and the defendant £. F. in accordance 
with such directions seized the plaintiff and with great force shoved and 
thrust him out of the said meeting [and out of the said Town Hall], flinging 
him with violence down the stairs, whereby he was thrown down and 
seriously bruised and injured.

Particulars of injuries :—
Particulars of damage :—

II. To Goods (I).

Claim for Trespass to Goods.

The defendant, on the-------------, 19—, at ------, seized and took the
plaintiff’s goods, that is to say, a horse, and cart, and carried away the 
same and disposed of them to his own use.

Particulars :—
The plaintiff lost the value of the said horse and cart, viz., £----- .
[Add any sjiecial damage.]

(#) See jiust, p. 931.
(f) Trespass to Goods.]—The ground of this action is an actual taking of, or any 

direct and immediate injury to goods ( Leo me v. Bray, 3 East, 593 ; Faillites v. Willoughby, 
S M. k W. 610). An indirect interference with the owner’s possession, as preventing 
him from having access to his goods, or locking the door of the defendant's room in 
which they are, will not support the action [Hartley v. Maj-ham, 3 Q. B. 701 ; and see 
noriiyimd v. Robinson, 6 Q. B. 7(19) ; but a direct interference with the goods, such as 
a wrongful removal of them from one place to another, will support the action (A’irk 
v. tiregnry, L. K. 1 Ex. U. 55).

In order to constitute a trespass, it is not necessary that the act should be intentional 
(Curclt v. leimhiy, 1 Camp. 197 ; Cnlu'ill v. lierres, 2 Camp. 575, 5711).

Trespass will lie for goods taken under an illegal distress, as where no rent is due, 
or where the goods were privileged, but not for irregularities in dealing with goods 
under a distress. (See ante, p. 373.) Trespass will lie for beating the plaintiff's dog or 
horse (Unml v. Sexton, 3 T. It. 37 ; and see .Slater v. Swamt, 2 Str. 872). If a bailee of 
goods for a special purpose destroys them, it is a trespass (Co. Lit. 57 a ; see Count ess

K K 2
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The like.

The defendant, on the -----  ----- , 10—, at ------, seized and took
possession of a china dinner service of the plaintiff, and broke and injured 
the same.

Particulars :—

See also forms, “ Conversion" mile, p. 344, and “ Distress," mile, p. 378.

See also forms of declaration under the old system—For a trespass in taking 
and distraining sheep, and putting them in an improper pound, whereby some 
died: Oates v. lia gleg, 2 Wile. 313; Wilder v. Sjwr, 8 A. & E. 647 ; 
Bignell v. Clark, 5 II. & N. 486 ; 20 L. J. Ex. 267 ; for taking and ill- 
using the plaintiff's dog, irhereby it died: Hunch v. Kennington, 1 Q. IL C70 ; 
hand v. Sexton, 3 T. R. 37 ; for taking the plaintiff's game: Churchtrard v. 
Studdg, 14 East, 240 ; for stopjnng and driving away the plaintiff's waggon : 
Holding v. Pigott, 7 Bing. 4C6 ; for taking aivay a tombstone from a church
yard, erected by the plaintiff: Sjmner v. Brewster, 3 Bing. 13G.

of Salop v. Crompton, Cro. Eliz. 777, 784 ; and see ante, pp. 346, 347). One tenant in 
common of a chattel may maintain trespass against another for a destruction of it 
(2 Wms. Saund., 1871 ed., p. 110, et *eq.).

The plaintiff in this action must at the time of the trespass have the present jiosse*- 
sion of the goods (Ward v. Marauley, 4 T. R. 480 ; Young v. Wchenx, 6 Q. B. 606), 
either actual or constructive (Smith v. Milles, 1 T. R. 475, 480) ; or a legal light to the 
immediate possession, which is said in the case of |>crsonnl pro|>erty to draw to it the 
possession (Holme v. Hutton, 0 Bing. 471, 477 ; 2 Wms. Saund. 47b; Johnson v. Di/mme, 
[1893] 1 Q. B. 512 ; (12 L. .1. Q. B. 291). A trustee having the legal property may sue, 
though the beneficial interest and possession are in another ( Wonder man v. lialdock. 
8 Taunt. 670). A special or temporary right to the present possession, as that of a 
hirer of goods, or of a carrier, or bailee who has had actual possession, is sufficient to 
support an action of trespass (Colu ill v. llceres, 2 Camp. 575 ; 2 Wms. Saund. 47 c). 
And the ]>crson having such special property in the goods may maintain an action of 
trespass even against the absolute owner for a wrongful taking of the goods by the 
latter, and recover damages in respect of his limited interest (lirierley v. Kendall, 
17 Q. B. 937 ; and see Turner v. I/ordcaxtle, 11 C. B. N. S. 683 ; 31 L. J. C. P. 193).

Possession is prima facie evidence of the right to possession, and therefore sufficient 
to maintain the action against a wrongdoer who cannot show a better right, or authority 
under a better title (Elliott v. Kemp, 7 M. k W. 312). Hence it is not open to a 
defendant in an action of trespass to set up a jus tertii under which he cannot justify, 
to rebut the title of the plaintiff who was in actual possession at the time of the 
injury complained of; but where the plaintiff relics upon a mere right of pro|K*rty 
without actual possession, the defendant may rebut his title by showing a jut tertii. 
(Seepost, p. 933.) Where possession in fact is undetermined, possession in law follows 
the right to possess. (Sec Pollock A: Wright on Possession, p. 24, and Ramsay v. 
Margrett, [1894] 2 Q. B. 18, 27 ; 63 L. J. Q. B. 513.)

By 3 A 4 Wdl. 4, c. 42, s. 29, in all actions of trespass de boni* a*/n>rtati* the jury 
may. if they shall think fit, give damages in the nature of interest over and above the 
value of the goods at the time of seizure.
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III. To Land (w).

Statement of Claim for Trespass to Land.

The defendant [by his servants and agents], un the------------- , IV—,
broke and entered certain land c _ called the Big Field at----- ,
in the county of----- , and depastured the same with cattle.

Particulars of damage :—

(«) Trespass to Land.]—A trespass to land is an entry ui>on or any direct and 
immediate act of interference with the possession of land ; it is commonly described 
by the terms “ breaking and entering.” A trespass may be committed by driving a 
nail into the plaintiff's wall (Lawrence v. Obee, 1 Stark. 22) ; or by placing anything 
against his wall (Gregory v. Piper, U B. & C. 5111); or by shooting into the plaintiff’s 
land (Pickering v. limit}, 1 Stark. 56, 58, where see also as to shooting over plaintiffs 
land) ; or by placing anything above and overhanging the land. (See Corbett v. Hill, 
L. R. V Eq. 671.) Where the plaintiff held apartments in the defendant's house as 
tenant of the defendant, and the defendant locked the outer door and refused the 
plaintiff access to the apartments, it was held that this was evidence of a breaking and 
entering of the apartments by the defendant (Lane v. Dixon, 3 C. B. 776).

The owner of animals, as horses, cattle, Ac., in which property exists, is, as a rule, 
bound to keep them from straying into the land of another, and if they do so, it is, in 
general, actionable as a trespass, without any proof of negligence oil the part of the 
owner ; and he is liable for the ordinary consequences of the trespass, and for any 
damage not too remote : but is not liable for damage caused by a peculiar mischievous 
disposition of such animals, unless he had a previous knowledge of such disposition, or 
was guilty of negligence. (See Star v. llookesby, 1 Salk. 335 ; Cow v. Burbidge, 13 
C. B. N. S. 430: 32 L. J. C. 1». 89 ; Lee v. Riley, 16 C. B. N. S. 722 ; 34 L. J. C. P. 
212 ; Ellin v. Loftu* Iron Co., L. R. 10 C. 1*. 10 ; 44 L. J. C. P. 24.) He is not liable 
to an adjoining occupier for their straying, where such straying was due to the defect 
of fences, which it was the duty of such adjoining occupier to maintain (2 Roll. Abr. 
Trespass, 565, pi. 3 ; Child v. Hearn, L. R. 0 Ex. 176 ; 43 L. J. Ex. 100) ; neither is 
he liable for an entry by his cattle on land adjoining the highway when being driven 
along the highway without any negligence on his part (Goodwyn v. Cheveley, 4 II. & N. 
631 ; 28 L. J. Ex. 208 ; Tillctt v. Ward, 10 Q. B. D. 17 ; 52 L. J. Q. B. 61). For 
injuries to cattle or sheep by dogs the owners of the dogs are, by 28 & 20 Viet. c. 60, 
responsible. (See ante, p. 430.) And as to trespasses by dogs, see Read v. Edwards, 17 
C. B. N. 8. 245 ; 34 L. J. C. P. 31 ; Sanders v. Teape, 51 L.T. 463 ; Miles v. Hutching*, 
[1003] 2 K. B. 714 ; 72 L. J. K. B. 775.

So if the owner of land collects and keeps upon his land water or tilth, which escapes 
into or upon land of another, he is liable without proof of negligence (Ilylands v. 
Fletcher, L. 11. 3 H. L. 330 ; and see ante, p. 453).

An omission or nonfeasance docs not constitute a trespass, as an omission to take 
away tithes from the plaintiff's land (Sliapcott v. Mugford, 1 L. Raym. 187 ; and sec 
Lawrence v. Obee, 1 Stark. 22). The continuance of a trespass is a fresh trespass, and 
is actionable in the same manner as the original commission of it (Holmes v. Wilson, 
10 A. A E. 503) ; and notwithstanding a recovery for the original act (Bowyer v. Cook, 
4 C. B. 236 ; and see Buttishill v. Heed, 18 C. B.696 ; 25 L. J. C. P. 290).

A trespass is actionable though committed unintentionally or by mistake, as where 
the defendant mowed the plaintiff's grass by mistake for his own (Hasely v. Clarkson, 
3 Lev. 37).

The subject of the trespass must be real and corporeal property, as land or houses, 
or the vesture of laud or herbage or pasture, to the exclusive possession of which the 
plaintiff is entitled, although he may have no other interest in the land (Co. Lit. 4 b ; 
Crosby v. Wadsworth, 6 East, 602 ; Hurt v. Moore, 5 T. R. 329 ; and see Cox v. Glue,

3^1177



502 STATEMENTS OF CLAIM IN ACTIONS FOR WRONGS.

The like, chiming an Injunction.

1. The plaintiff was and is the owner and occupier of a farm called
High field Farm, in the parish of----- , and county of------, through which
said farm a private road of the plaintiff, known as Highficld Lane, runs.

5 O. B. 533) ; an exclusive right of cutting turf ( Wilson v. Mack ret h, 3 Burr. 1821) ; or 
a several right of fishing or of free warren (Smith v. Kemp, Sulk. <137 ; Lord Lucre v. 
Tehh, 2 W. 111. 1151 ; Hot ford v. Lutte#, 8 Q. It. looo ; 13 Q. B. 426 : sec ante, p. 896).

An incorporeal right is not the subject of a trespass ; as a right of common of 
pasture, or of fishing, or of digging turf, or a right of way, or a right to a pew or 
any easement annexed to land ( Wilton v. Muehreth, 3 Burr. 1824 : Muinwaring v. 
(tile*, 5 B. & Aid. 35(1, 3(51 ; Bryan v. 117<istler, 8 B. Ac C. 288, 292).

The owner of the soil may maintain an action of trespass against a person entitled 
to rights over the surface for acts of trespass not justified by the exercise of such 
rights (Stammer* v. Dixon, 7 East, 200 ; Earl Lonsdale v. Bigg, 1 H. k N. 024 ; 20 
L. J. Ex. 196). Thus the owner of land subject to a highway over it may maintain an 
action of trespass for any act amounting to a trespass upon it other than a user of it 
as a highway (Lade v. Shepherd, 2 Str. 1004 ; Harrison v. Duke of Rutland, [1893] 1 
(). B. 112, 117. 151, 156 ; 62 L. .1. Q. B. 117 : Hickman v. Maisey, [1900] 1 Q. B. 752 ; 
69 L. J. (J. B. 511 : and see (Hood-title v. Alher, 1 Burr. 133). So the owner of land 
subject to a public market held thereon (Mayor of Northampton v. Ward, 1 Wils. 107). 
The owner of the subsoil of land, of which the surface belongs to another, may main
tain an action for a trespass to the subsoil (Stammers v. Dixon, 7 East, 203 ; Cox v. 
Clue, 5 C. B. 533).

The term “close" is often used to describe the place trespassed upon, ami is applic
able equally either to surface or subsoil, or to an open or an enclosed parcel of land ; 
if the plaintiff charging a trespass to his close proves a sufficient interest in the locus 
in quo to maintain an action of trespass, though he fails to prove exclusive possession 
of the soil for all purposes, he is entitled to recover (('ox v. Glue, 5 C. B. 533, 551 ; 
and see Smith v. Royston, 8 M. Ac W. 381).

In order to maintain an action for this wrong the plaintiff must have a present 
possessory title. The owner legally entitled cannot maintain an action of trespass 
before entry (Litchfield v. Ready, 5 Ex. 939 : Turner v. Cameron Coal Co., 5 Ex. 932 : 
Wallis v. Hands, [1893] 2 Ch. 75 : 62 L. J. Ch. 586) ; thus, the assignee of a term 
cannot maintain trespass before entry (Ryan v. Clark, 14 Q. B. <55 ; Harrison v. Black
burn, 17 ('. B. N. S. 678 ; 34 L. J. C. V. 109) ; but an actual entry will relate back to 
the time of the legal right to enter, so as to support an action for a preceding trespass 
(Barnett v. Guildford. 11 Ex. 19 : Anderson v. Radeliffe, E. B.& E. 806 ; 29 L. J.Q. B. 
128 ; Ocean Carp. v. Ilford Gas. Co., [ 1905] 2 K. B. 493; 74 L. J. K. B. 799) ; and 
upon entry the rightful owner may maintain an action against a party previously in 
possession (Butcher v. Butcher, 7 B. A; (’. 399).

Actual possession as owner is presumptive proof of property, and is sufficient against 
a mere wrongdoer who cannot show any better title or authority (Graham v. Peat, 1 
East, 244 : Purnell v. Young, 3 M.& W. 288 ; Pugh v. Roberts, 3 M. A: W. 458 ; Matson 
v. Cook, 4 Bing. X. C. 392; Browne v. Dawson, 12 A. Ac E. 624 ; ami see Asher v. 
Whitlock, L. K. 1 Q. B. 1). And it is not open to the defendant to set up a jus tertii 

to rebut the mere possessory title of the plaintiff, unless he acted under the authority 
of such right. (See post, p. 933, and ante, p. 500.)

The possession of a servant or agent is the possession of the owner (Bertie v. 
Beaumont, 16 East, 33), and seems not to entitle the servant to maintain trespass 
( White v. Bailey, 10 C. B. N. S. 227. 235 : 30 L. J. (’. 1\ 253, 256). A person who 
has contracted merely for board ami lodging, and not for any interest in the 
premises, cannot maintain trespass. (See II right v. St a vert, 2 E. Ac E. 721 : 29 I,. .1. 
y. B. 161.)
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2. On the-------------, 19—, the defendant, who wrongfully claimed to
use the laid road for his horses and carriages as a public highway, wrong
fully entered the said private road with a cart and horse, and a large 
number of servants and workmen, and broke down and removed a gate 
which the plaintif!’ had caused to be placed across the said road, and 
wrongfully used the said road.

8. The defendant still persists in the said claim, and threatens and 
intends to repent the acts hereinbefore complained of.

The plaintiff claims :—
(1.) £----- damnges.
(2.) An injunction restraining the defendant, his servants and agents, 

from continuing or repeating any of the acts complained of.

For Trespass to a House and Seizure of Furniture therein,

1. The plaintiff is, and was on the-------------, 19—, the occupier of a
house No. —,-------Street,----- .

2. On the said-------------, the defendants, by their servants and agents,
broke and entered the plaintiff’s said house, and seized and carried away

One joint tenant or tenant in common of land cannot maintain an action of trespass 
against another in respect of the exercise of any acts of ownership on the land by the 
latter, consistent with the right of the former {Martynv. Knowlys, 8 T. R. 145 ; Cubitt 
v. Porter, 8 B. &c C. 257 ; Jacobs v. Seward, L. It. 5 H. L. 404 ; 41 L. J. H. L. 221 ; 
and see Co. Litt. 200) ; but trespass lies by one tenant in common against another for 
an actual expulsion of the plaintiff from the land by the defendant (Murray v. I fat l, 
7 C. 1». 441) ; or for digging up ami carrying away the soil (Wilkinson v. Ifaygarth, 
12 Q. B. 837) ; or for destroying buildings (Cresswell v. Hedges, 1 H. Sc C. 421 ; 31 L. J. 
Ex. 497) ; or for the occupation of a party-wall to the exclusion of the plaintiff (Sted- 
man v. Smith, 8 E. Je B. 1 ; 26 L. J. Q. B. 314 ; Watson v. Cray, 14 Oh. D. 192 ; 19 
L. J. Ch. 243) ; but not for pulling down a party-wall for the purpose of rebuilding 
it {Cubitt v. Porter, 8 B. & C. 257).

As soon as a person is entitled to possession, and enters in the assertion of that 
possession, the law vests in him the actual possession to the exclusion of a wrongdoer 
who, but for such entry, would be deemed in possession {Jones v. Chapman, 2 Ex. 8U3, 
821 ; Lows v. Telford, 1 App. Cas. 414, 426 ; Ramsay v. Margrett, cited ante, p. 500).

An owner of land, having a right of entry thereon, who by force enters upon his land 
and evicts an occupier wrongfully in possession thereof is not liable in damages to such 
occupier for the eviction and forcible entry, even though he may have rendered himself 
liable to be indicted for a forcible entry under 5 ltic. 2, Stat. 1, c. 8 {Xewton v. 
J far land, 1 M. &. G. 644 ; 1 tic. N. It. 474 ; Purling v. Read, 11 Q. B. 904 ; Davison v. 
Wilson, 11 Q. B. 890 ; 17 L. J. Q. B. 196 ; Pollen v. Brewer, 7 C. B. N. S. 373 ; Beddall 
v. Maitland, 17 Ch. D. 174 ; 44 L. T. 248) ; though if in the course of such entry the 
owner of the land commits an independent wrong he would seem to be answerable for 
it in damages (see cases supra, and Edwiek v. Hawkes, 18 Ch. D. 199 ; 50 L. J. Ch. 
577 ; though see Jones v. Foley, [1891] 1 Q. B. 730 ; 60 L. J. Q. B. 464).

An action for trespass to land situate in a foreign country cannot be maintained in 
the Courts of this country {Companhia de Moçambique v. British South African Co., 
[1893] A. C. 602 ; 63 L. J. Q. B. 70 ; see post, p. 863).

See further “ Injunction,” ante, p. 413. As to the action of trespass for mrsn» profits, 
sue ante, p. 233.
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therefrom the household furniture, stock-in-trade, goods, and effects of the 
plaintiff, which were therein.

3. By reason of the premises the plaintiff has been, and is wrongfully 
deprived of his said household furniture, stock-in-trade, goods, and effects
[and prevented from carrying on his business as a----- , and deprived of
the profits thereof].

Particulars of furniture, &c. :—
Particulars of loss and damage :—

For Tresjiass lo Coal (x).

1. The plaintiff was and is the owner and occupier of certain land situate 
at ——, and of the mines and minerals thereunder.

2. The defendant, who is the occupier of a coal mine adjacent to the
said land of the plaintiff, on and about and since the-------------, 19—,
broke and entered the said land of the plaintiff, and took and carried away 
large quantities of coal of the plaintiff from under the said land.

Particulars :—

Fur oilier forme of Claim for Tresjiass lo Land, sec Duke of Norfolk v. 
Arbiilhnol, 4 C. P. 1). 2110 ; 41 L. T. 317 ; 48 L. J. C. P. 737 ; 
Hardman v. N. E. Ry. Co., 3 C. P. I). 168 ; 47 L. J. C. P. 368 ; 38 
L. T. 889 ; Cook v. Ward, 8 C. P. I). 165 ; 46 L. J. 0. P. 664 ; 86 
L. T. 8113 ; Farroll v. Walls, 37 L. T. 755 ; Chapman v. Mid. lly. Co., 
6 Q. B. 1). 167, 481.

See forme of declarations nailer the old system—For breaking and entering a 
landing stage moored to a wharf on a river : Eastern Counties Ry. Co. 
v. Dowling, 5 C. B. N. 8. 821 j 28 L. J. C. P. 202 ; for a trespass lo a

(a*) In the absence of fraud, negligence, or wilful trespass, the measure of damages 
for the wrongful working and abstracting of another’s coal is, in general, the price at 
the pit’s mouth, less the cost of severance or getting the coal and of bringing it to the 
surface ; but where the trespass is wilful, the cost of severance or getting is not, in 
general, allowed as a deduction (Martin v. Porter, 5 M. k W. 351 ; Jegon v. Vivian, 
L. It. C Ch. 742 ; 40 L.J.C’h. 389 ; Trotter v. Maclean, 13 Ch. D. 574, 586 ; 40 L.J.Ch. 
889 ; Taylor v. Mostyn, 33 Ch. D. 226, 233 ; 55 L. J. Ch. 893 ; Phillips v. Horn fray, 44 
Ch. D. 694, 702 ; 59 L. J. Ch. 547 ; Bulli (hal Co. v. Osborns, [1899] A. C. 351 ; 68 
L. J. I. C. 49). Where, however, the plaint iff owned a small patch of coal, which would 
never have been got but for the adjacent workings of the defendants, and damages 
for the innocent abstraction of this coal by the defendants were assessed at the value 
of the coal to the plaintiff, such assessment was sustained on appeal (Livingstone v. 
Pa o'yard's Coal Co., 5 App. Cas. 25, 33, 42 ; see also Taylor v. Mostyn, supra). 
Where the defendants trespassed by depositing spoil from their colliery upon the land 
of another, the reasonable value of the land for tipping purposes, and not merely its 
diminished value to the plaintiff, was taken as the measure of damages (Whitivham v. 
Westminster Coal Co., [1896] 1 Ch. 891 : lb. 2 Ch. 538 ; 65 L. J. Ch. 508 ; lb. 601).
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bridge : Harrison v. Parker, 0 Rant, 154 ; for a trespass on the seashore with 
bathing machines : Blundell v. ('altérait, 5 B. & Aid. 208 ; Mace v. Philcox, 
15 C. B. N. S. 000 ; 83 L. J. C. P. 124 ; for a trespass to a growing crop 
of grass of the plaintiff : Crosby v. Wadsworth, 0 East, 602 ; for a trespass 
to the plaintiff's exclusive right of cutting turf from a close: Wilson v. 
Mackreth, 3 Burr. 1824 ; for a trespass to the subsoil of a close of the 
plaintiff, where the possession of the surface was in aiwther : Cox v. Glue, 5 
C. B. 533 ; for a trespass to a dose of the plaintiff over which there was a 
highway: Lade v. Shepherd, 2 Str. 1004 ; and see Goodlitle v. Alker, 1 
Burr. 1 S3 ; for a trespass on a piece of land enclosed from the side of a high
way : Browntow v. Tomlinson, 1 M. & G. 484 ; for a trespass on the towing 
path of a canal : Monmouthshire Canal and By. Co. v. Hill, 4 II. & N. 421 ; 
28 L. J. Ex. 288 ; fir a trespass in throwing down a weir of the plaintiff 
appurtenant to his fishery : Williams v. Wilcox, 8 A. & E. 814.

See forforms of declarations under the old system—For a Ires/iass in breaking 
ami entering the plaintiff s apartments : Lane v. Dixon, 3 C. B. 770 ; for a 
trespass in entering the plaintiff's house, and continuing therein and hindering 
his business : Mayhew v. Sut He, 4 E. & B. 847 ; Percival v. Stamp, i) Ex. 
107 ; 23 L. J. Ex. 25 ; for entering the plaintiff’s house in search for goods, 
which the defendant charged the plaintiff with having stolen : Bracegirdle v. 
Orford, 2 M. A S. 77 ; for a trespass in entering the plaintiff's house under 
an informal warrant, obtained under the Small 'Tenements Act, 1 A 2 Viet, 
c. 47 : Delaney v. Fox, 1 C. B. N. S. 1 GO ; for breaking and entering 
plaintiff's house, and putting it down whilst he and his family were within : 
Perry v. Fitzhowe, 8 Q. B. 757 ; Burling v. Read, 11 Q. B. 904 ; Jones v. 
Jones, 1 H. A C. 1 ; 31 L. J. Ex. 500 ; for a trespass in entering the 
plaintiff's house and taking away his stock-in-trade under an unfounded 
claim, stating sjiecial damage to his trade and credit: Brewer v. Dew, 11 
M. A W. 025 ; by one tenant in common against another, for a trespass in 
destroying the property : Cresswell v. Hedges, 1 H. A 0. 421 ; 81 L. J. 
Ex. 497.

Waste (y).

Claim for Voluntary or Commissive Waste in a Dwelling-house.

The plaintiff has suffered damage by the defendant on or about
the------------ , 19—, wrongfully committing waste in a dwelling-house
known as----- , at------, whereof he was, under a deed dated

(y) I here are two kinds of waste, vit., voluntary or coui missive waste, and |icr- 
tnissivc waste ; the former consisting in acts, as pulling down a house ; the latter ill 
omissions, ns suffering a house to fall into decay.

An act which alters the nature of the thing demised is in general to be regarded as 
waste (Harry v. Arkwith, Hob. 234 ; II ret Horn Charity v. Fort Ftsdon Waterworks, 
[liKIO] 1 Oh. «24 ; 611 !.. .1. Oh. 257).

It has been said that no act amounts to waste which is not injurious to the inherit
ance or reversion, cither by diminishing the value of the estate, or by increasing the



506 STATEMENTS OF CLAIM IN ACTIONS FOR WRONGS.

-------------, 19— [or, a written agreement dated-------------, 19—, or, a
verbal agreement made on the-------------, 19—], tenant to the plaintiff
from year to year [or, for a term of------years from the-------------- , 19—,
or, as the case may be], by pulling down and removing the doors, windows,

burden upon it, or by impairing the evidence of title (Doe v. Earl of Burlington, 
5 It. k Ad. 507, 517 ; Jones v. Chappell, L. R. 20 Eq. 539, 540; 44 L. J. Ch. 658 ; 
Tucker v. Linger, 21 Ch. I). 18, 28 ; 51 L. J. Ch. 713).

Where trues are excepted out of a lease and the tenant cuts them down, it is not 
waste, but a trespass {(Hoodright v. Vivian, 8 East, 190). As to the distinction between 
waste and trespass, see Lowndes v. Bettle, 33 L. J. Ch. 451.

At common law the action for waste lay only against tenant by courtesy, tenant in 
dower, or guardian, but the liability to an action for damages for waste was extended 
to lessees for life or for years by the 52 Hen. 3, c. 23 (2 Inst. 145; Greene v. Cole, 
2 Wms. Saund., 1871 ed., p. 044 ; Wood haute v. Walker, 5 Q. B. 1). 404 ; 49 L. J. Q. B. 
till). The 6 Ed. 1, c. 5, gave special remedies for waste against tenants for life 
generally and against tenants for years, but the writ of waste given by that statute 
was abolished by the 3 & 4 Will. 4, c. 27, s. 30, and the statute itself has been repealed 
by the 42 & 43 Viet. c. 59.

It was formerly laid down that the 52 Hen. 3 applied to permissive as well as to 
commissive waste, and that, therefore, tenants for life under leases for life or lives, and 
tenants for years, were liable as such, and without any express obligation or contract 
to repair, &c., for permissive waste (sec Yellowly v. Gower, 11 Ex. 274 ; 1 Wms. Saund., 
1871 ed., p. 574 ; 2 lb. p. 646), but this doctrine has been much questioned (sec lb., 
and Woodhouse v. Walker, 5 Q. B. 1). 4u4 : 49 L. J. Q. B. 009), though it was adopted 
in a recent case as to the validity of a lease for years (see Davies v. Davies, 38 Ch. D. 
499). An action for mere permissive waste will not lie at the suit of a remainderman 
against a tenant for life whose tenancy was created by a will or settlement not imposing 
on him any duty to repair, kc. (Powys v. Bla grove, 4 1). M. k (1. 448 ; Barnes v. 
J fowling, 44 L. T. 809 ; Jn re Cartwright, 41 Ch. 1). 532; 68 L. J. Ch. 690 ; In re 
Parry, [llHJOj 1 Ch. 160; 69 L. J. Ch. 190).

Where an express duty to repair, &c., is imposed on a tenant for life or years by the 
instrument creating his tenancy, lie will, of course, l>e responsible for permissive waste 
arising from his neglect of such duty (Woodhouse v. Walker, supra ; In re Cartwright, 
supra).

A tenant at will is not liable for permissive waste (Harnett v. Maitland, 10 M.&. W. 
257). It is an implied term of a tenancy, in the absence of express agreement, that 
the tenant shall use the premises in a tenant-like manner (Sfanden v. Chrismas, 10 
Q. B. 135 ; and see “ Landlord and Tenant," ante, p. 218), and that a tenant of a farm 
shall use it in a husbandlike manner (Powley v. Walker, 5 T. R. 373) ; but the tenant 
is not impliedly liable for reasonable wear and tear (Torriano v. Young, 0 C. & P. 8 ; 
and sec Martin v. Gilhani, 7 A. & E. 540). A tenant may be sued in an action for 
waste for which he is liable, notwithstanding he has covenanted with the plaintilf not 
to commit the waste complained of, and the plaintiff has also a remedy upon the 
covenant (Kinlysidc v. Thornton, 2 Win. Bl. 1111 ; Torriano v. Young, 6 C. & P. 
8, 11) ; but proof of a mere breach of covenant not amounting to waste will not 
support the action (Jones v. Hill, 7 Taunt. 392) ; and the terms of the lease or covenant 
may restrict the liability for acts which would otherwise be waste (Dm v. Jones,
4 B. k Ad. 126 ; Yellowly v. Gower, 11 Ex. 274). The liability for waste may also be 
restricted by local usage or custom not excluded by the terms of the tenancy (Holly
wood v. Honywood, L. R. 18 Eq. 306 ; 43 L. .1. Ch. 652 ; Tucker v. Linger, 21 Ch. D. 
18 ; 8 App. Cas. 508 ; 51 L. J. Ch. 713 ; lb. 941 ; Dashwooi v. Mag nia c, [1891] 3 Ch. 
306). The liability for waste is also in some cases restricted by the Settled I.and Act, 
1882. (See 88. 29, 35.)

In order to maintain this action, the plaintiff must have a vested interest in the
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and fixtures belonging to the same and affixed thereto, and carrying away 
the said doors, windows, and fixtures and disposing of the same to his 
own use.

Particulars :—
reversion at the time when the waste was committed ; thus, an heir cannot sue for 
waste done in the life of his ancestor (2 Inst. 30.'» ; 2 Wins. Saund. 2f>2 ; and see llacon 
v. Smith, 1 Q. B. 345). It may be brought by him In the reversion or remainder for 
life or years, as well as in fee or in tail (2 Wms. Saund. 252 (a) ; Woodhouse v. Walker, 
supra").

The action may lie at the suit of one tenant in common against another, where one 
docs waste against the will of the other (see per Littledale, J., in Cubitt v. Porter, 
8 B. k C. 257,208) ; but it does not lie where one cuts down trees tit to cut, reaps 
crops, or cuts grass for hay (Martyn v. Knowlys, 8 T. R. 145 ; Jacobs v. Seward, L. R. 
5 II. L. 404 ; 41 L. J. C. P. 221). So, where there arc tenants in common of a coal 
mine, one cannot sue the other for working the coal as for waste {Job v. Potto», L. It. 
20 Eq. 84 ; 44 L. J. Ch. 202). By 4 k 5 Anne, c. 3 (c. 10, ltuff.), s. 27, joint tenants 
and tenants in common, and their executors and administrators, had a remedy given 
to them in the form of an action for an account. (See “ Accountante. p. 60.)

By Ord. XVI., r. 37, “ In all cases of actions for the prevention of waste, or otherwise 
for the protection of property, one person may sue on behalf of himself and all 
persons having the same interest.’’

An action will lie at the suit of the reversioner for any act of commissive waste 
which is injurious to his reversion, whether committed by a stranger or by the tenant. 
(Sec After soil v. Stephens, 1 Taunt. 183.) As to such actions, see “ Itérer si on," ante, 
p. 473.

There is a further branch of commissive waste termed equitable waste, formerly 
cognisable only in Courts of Equity, but which is now recognised in all Divisions of 
the High Court of Justice.

By s. 25 (3) of the Judicature Act, 1873, “An estate for life without impeachment 
of waste shall not confer, or be deemed to have conferred, upon the tenant for life 
any legal right to commit waste of the description known as equitable waste, unless an 
intention to confer such right shall expressly appear by the instrument creating such

Equitable waste consists in the doing, by a tenant for life whose tenancy is “ without 
impeachment for waste,” acts of destructive injury to the property to the detriment 
of the persons entitled in remainder (Addison on Torts, 7th ed., p. 416 ; Baker v. 
Sebright, 13 Ch. D. 17V ; 49 L. J. Ch. 65). It is equitable waste on the part of such 
tenant to cut down trees unfit for cutting, to the detriment of the property (Chamber- 
la y ne v. Bummer, 1 Bro. Ch. C. 160 ; 3 lb. 548), or trees required for the shelter or 
ornament of a mansion-house (Mieklethwaite v. Mieklethwaite, 26 L. J. Ch. 721 ; 
Wellesley v. Wellesley, 6 Sim. 497 ; and see Baker v. Sebright, supra), or to commit 
any wanton or malicious act destructive of the property (Aston v. Aston, 1 Ves. sen. 265 ; 
Duke of Leeds v. Lord Amherst, 14 Sim. 357 : Bishop of London v. Web, 1 P. Wms. 528).

A tenant in fee simple subject to an executory devise over may not commit 
equitable waste (Blake v. Peters, 31 L. J. Ch. 889 ; Turner v. Wright, Johns. 710 ; 2 
De C. F. k J. 234 ; 29 L. J. Ch. 470) ; nor may a lessee for years without impeach
ment of waste commit acts destroying and causing lasting injury to the inheritance 
(Bishop of London v. Web, supra).

When an action for waste is brought during the term of the tenancy, the ordinary 
measure of damage is the diminution in value of the reversion by reason of the matters 
complained of (Whitham v. Kershaw, 16 Q. B. D. 613) ; but where an action is brought 
for waste to buildings, kc., and is commenced after the expiration of the term, the 
»»rdinary measure of damages is the amount required to put the premises into repair 
( Wood house v. Walker, 5 Q. B. D. 404 : 49 L. J. Q. B. 609).

An injunction may in a proper case be claimed to prevent further or apprehended
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For Permissive IVaste in a Dwelling-house against a Tenant for Years, 
bound by the Terms of his Tenancy to Repair.

The plaintiff lias suffered damage from the defendant on or about
the------------- , 19—, wrongfully permitting waste to a dwelling-house,
known as------, whereof he was under a deed dated------------- , 19— [or,
ns in preceding farin'], tenant to the plaintiff for------years from the------
------, 19— [or, as the ease may he], by suffering the same to become ruinous
and in decay in the roof, walls, and timbers thereof for want of such need
ful and necessary repairing thereof as the defendant by the terms of his 
said tenancy was bound to do and effect.

Particulars :—
[The defects arc as follows : stating the same and giving such other 

particulars as the nature of the case mag require.]

For Voluntary Waste in Woods, Hedges, dr.

The plaintiff has suffered damage from the defendant on or about
the------------- , 19—, wrongfully committing waste to a farm, lands, and
woods, at-----, whereof the plaintiff was under a deed dated the------------ ,
19— [or, ilc., see forms supra], tenant to the defendant from year to year 
[or, as the rase may be], by felling, lopping, topping, and shrouding the 
trees of the plaintiff there growing and being, and by rooting up and 
destroying the hedges and fences of the plaintiff there also growing and 
being.

Particulars :—
[Give such details as to the acts and time as may he necessury.]

For other forms of Pleadings in Actions for Waste, see Barnes v. Dowling, 
•14 L. T. 809 j Dashwood v. Mayniac, [1891] 3 Ch. 30(1, 309 ; Mem 
v. C'obley, [1892] 2 Ch. 255.

Water and Watercourses (z).

acts of commissive waste, but it is not the practice to grant an injunction against 
unimportant ami trivial acts not affecting title, nor, in general, against permissive or 
ameliorating waste (Custlrmain v. Crate», 22 Yin. 233 ; Doherty v. Allman, 3 App. Vas. 
"oit ; l‘,nrys v. Disgrace, 4 H. M. A Cl. 458 ; In re Cartwright, 41 Ch. 1). 532 ; 58 L. J. 
t h. olio : Mr nr v. Colley, [18R2J 2 Ch. 253), by which latter expression nets are denoted 
which are technically waste, but which in fact improve the property.

(*) 1 lie proprietor of land has a right to have the natural streams of water which 
run through or by his land run in their natural course and ill their natural stale
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( Wood v. Wand. 3 Ex. 748, 775 ; Orr-Firing v. (blquhoun, 2 App. Cas. 830, 854 ; Young 
v. Bankier Distillery Oi., [1893] A. C. 601, 608).

Each riparian proprietor lias a right to take the water from a natural stream as it 
flows past his laud, for his ordinary purposes, such as the watering of his cattle, the 
use of his household, the watering of his garden, and the like, to a reasonable extent, 
and such use does not render him liable to any other proprietor who may, by reason 
of the diminution of the flow thereby caused, be injured (Miner v. Oilmour, 12 Moore, 
1*. C. 156 ; Nut toll v. Braceivell, L. R. 2 Ex. 1 ; 36 L. J. Ex. 1 ; Swindon Waterworks 
f'o. v. Wilts Canal Co., L. It. V Ch. 451 ; L. R. 7 H. L. 696 ; 43 L. J. Ch. 393 ; 45 L..!. 
Ch. 638 ; McCartney v. Londonderry II y. Co., [1904] A. C. 301 ; 73 L. J. P. C. 73). 
lie is further entitled to use it for manufacturing, or secondary, or extraordinary pur
poses connected with or incident to his land, and to dam up or divert the water, subject 
to the condition that he does not thereby sensibly diminish or alter the flow of the 
stream, or the quality or state of the water, so as to prejudice or injure any other 
riparian owner (76. ; Ormerod v. Todmorden Mill Co., 11 Q. B. D. 155 ; 52 L. J.Q. B. 
445 ; Kensit v. G. E. By. Co., 27 Ch. D. 122 ; 54 L. J. Ch. 19 ; Young v. Bankier 
Distillery Co., supra ; Daily v. Clark, [1902] 1 Ch. 649, 663 ; 71 L. J. Ch. 896).

These rights are not founded on a right of property in the water, nor on prescription, 
but they exist ex jure naturw as incident to the property in the land (76. ; Chasemore 
v. Richards, 7 H. L. C. 349 ; 29 L. J. Ex. 81 ; Swindon Waterworks Co. v. Wilts Canal 
Co., supra ; Bradford Carp. v. Ferrand, [1902] 2 Ch. 655 ; 71 L. J. Ch. 859). All 
riparian proprietors have these rights, and the light of each is subject to the same 
rights in the others (Embrey v. Owen, 6 Ex. 369). A riparian proprietor has no natural 
right to use the water for purposes foreign to, or unconnected with his riparian land, or 
to sell it to others for uses unconnected therewith (Roberts v. Gwyfrai District Council, 
[1899] 1 Ch. 583 ; II., 2 Ch. 608 ; 68 L. J. Ch. 757 ; McCartney v. Londonderry By. Co., 
supra).

The bed of a natural stream primd facie belongs in severalty to the respective 
riparian proprietors usque ad medium Jilum aqure ; but such proprietors have not the 
right of using it in a manner to interfere with the natural flow of the stream (Bickett v. 
Morris, L. R. 1 Sc. Ap. 47 ; and see Crossley v. Lightowler, L. R. 2 Ch. 478 ; 36 L. J. 
Ch. 584 ; Orr-Ewing v. Colqnhoun, supra ; Tilbury v. Silva, 45 Ch. D. 98). The bed of 
a navigable tidal river belongs prima facie to the Crown, so far at least as the tide 
flows ( Williams v. ir#7tw, 8 A. & E. 314 ; Smith v. Andrews, [181*1] 2 Ch. 678) ; but 
the above-mentioned rights of riparian proprietors exist also in navigable tidal rivers, 
subject to the public rights of navigation and to any authority conferred by statute 
(Lyon v. Fishmongers' Co., 1 App. Cas. 662 ; 46 L. J. Ch. 68). As to encroachments 
on the beds of such rivers, see At t.-G en. v. Lonsdale, L. R. 7 Eq. 377 ; 38 L. J. Ch. 
335 ; Att.-Gen. v. Terry, L. R. 9 Ch. 423 ; 29 L. T. 716.

Besides the rights to flowing water arising ex jure naturee as above mentioned, other 
rights in excess of the natural rights of a riparian proprietor, and in derogation of the 
rights of the other riparian proprietors situated above or below the stream, may be 
acquired by grant or by prescription (Brainy v. Shaw, 6 East, 207, 214 ; Acton v. 
Blundell, 12 M. A W. 324, 353 ; Carl yon v. Lorering, 1 H. & N. 784 ; 26 L.J. Ex. 251 ; 
Sampson v. Jloddinott, 1 C. B. N. 8. 690 ; 26 L. J. C. P. 148 ; McIntyre v. Me Garin, 
[1893] A. C. 268, 273). Such rights are within the Prescription Act, 1832, s. 2, 
cited post, p. 947.

A riparian proprietor is entitled to an action for any injury to the above-mentioned 
natural or acquired rights, as by diverting the stream or by abstracting the water, or 
bv obstructing or penning back its flow, or by fouling, or altering the quality of the 
water, unless it can be justifiai as a legitimate exercise by another riparian proprietor 
of his rights, or as an exercise of powers obtained by grant, or by prescription, or in 
some other lawful way. (Sec cases, supra ; McIntyre v. McGarin, [1893] A. C. 268.) 
That the wrongful acts, if continued, might ripen into a right is, in general, a sufficient 
ground for nominal damages, or for the intervention of the Court by injunction, even 
though no actual damage has been sustained (Pennington v. Brinsop Hall Co., 6
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Oh. D. 769 ; I l L. J. Ch. 773 ; Young v. Bankicr Distillery Co., [1893] A. 0. 691,698 : 
McCartney v. Londonderry By. Co., [1904] A. 0. at pp. 305, 313).

Known and defined streams of water flowing underground are, it is said, subject to 
the same rules as streams on the surface (Chasemore v. llhhards, 7 H. L. C. 349 ; 
29 L. J. Ex. 81, 85 ; Grand Junction ('anal Co. v. Shit gar, L. R. 6 Ch. 483 ; Bradford 
Cirporation v. Ferrand, [1902] 2 Ch. 655; 71 L. J. Ch. 859). A landowner may 

appropriate water, whether on the surface or underground,not running in 
defined streams, as it passes through his land, and he may, by pumping, well-sinking, 
and other lawful operations on his own land, abstract such waters from his neighbour's 
land without thereby affording ground for action (lb. ; Chasemore v. Richards, supra ; 
Bradford [Mayor of) v. Richies,\m:>] 1 Oh. 145 ; [1895] A.C. 587 ; 64 L. J. Ch. 101 ; 
Jh. 759).

Water percolating below the surface in no defined channel is said not to be the 
subject of property ; it is rather to be considered ns a common source, which every
body has the right to appropriate as far ns he is able [Ballard v. Tomlinson, 21» Ch. D. 
121 : 54 L. J. Ch. 456). Rut an owner of land is liable to an action for fouling such 
water under his land and permitting it to escape in a foul state on to his neighbour’s land 
(/fodghinson v. Ennor, 4 R. A C. 229 : 32 L. J.Q. R. 105 : Ballard v. Tomlinson, supra).

If flic owner of a mine pumps up water so that it is thereby caused to flow into an 
adjacent mine, he is liable to an action (Baird v. Williamson, 15 C. R. N. 8. 376 ; 
33 L. J. C. I*. 101 ; Young v. Banhier Distillery Co., [1893] A.C. 691) ; but where 
mineral workings have caused a subsidence of the surface, and a consequent flow of 
rainfall into an adjacent lower coalfield, the injuries, 1 icing entirely from gravitation 
and percolation, arc not a valid ground for any claim for damages ( Wilson v. Waddell, 
2 App. Cas. 95 ; see further, “ Support of Land," ante, p. 484). Lower land is subject 
to the natural servitude of receiving the flow of surface and percolating water from the 
higher land, and no action will lie for damages caused thereby, even if by ordinary 
agricultural draining operations carried out upon the higher land the mode of dis
charging such water is altered to the detriment of the lower land (lb.).

An owner of land has, in general, a right to do anything he chooses on his own land 
with regard to the diversion or storage of water, provided that he does not allow or 
cause that water to go upon his neighbour’s land so as to affect that land in some 
other way than the way in which it has been affected before, and does not interfere 
with any casement his neighbour may have ( West Cumberland Iron Co. v. Kenyon, 
11 Ch. I). 782 ; 48 L. J. Ch. 793).

If a landowner by artificial means brings water on to his land for his own purposes 
which would not naturally come there, lie is, in general, bound at his peril to keep it 
on his land, and, if it escapes, he is prima facie liable, even without negligence, for 
any damage thereby occasioned to his neighbour’s land as by flooding his neighbour's 
mine (Bylands v. Fletcher, L. It. 3 H. L. 330 : 37 L. J. Ex. 171 ; and see Fletcher v. 
Smith, 2 App. Cas. 781 ; S. C., Smith v. Musgrare, 47 L. J. IL L. 4 ; West Cumberland 
Iron Co. v. Kenyon, supra ; Yield v. L. $ N. IF. By. Co., L. R. 10 Ex. 4 ; 44 L. J. Ex. 
15). Rut this liability, apart from negligence, does not exist where the escape of such 
water is proximatcly caused by the act of God or ris major, as by extraordinary 
floods which could not reasonably have been anticipated (Xichois v. Marsland, 2 
Ex. D. 1 ; 46 L. J. Ex. 174 ; Thomas v. Birmingham Canal Co., 43 L. T. 435 ; 49 L. .J. 
Q. R. 851).

Where water is brought on to land by artificial means authorised by statute in 
execution of powers given or duties imposed by statute, it would seem that the above 
common law liability is not, in most cases, imposed on the persons or company thus 
bringing the water on to the land ; and that they are not, in general, liable for the 
escape of such water without negligence ; but in each case the extent of the liability 
is to be determined on a consideration of the wording and purpose of the enactment. 
(Sec Geddis v. Proprietors of Bonn Reservoir, 3 App. Cas. 430 ; Dixon v. Met. Board 
of Works, 7 Q. B. 1». 418 : 50 L. J. Q. R. 772 : Era ns v. M. S. # L. By. Co., 36 Ch. I). 
626 ; Green v. Che!sett Watenvorks Co., 7<» L. T. 547 : 10 Times Rep. 259.)

9602
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Claim for Diêturbance of the 1‘lainliff’* Natural Right to the Flow of a 
Stream by Obstrucling ami Diverting the Water (a).

1. The plaintiff was [and is] possessed of land, known as------ , in the
county of-------, in the parish of-------, and was [and is] entitled by his

A right to discharge an artificial stream of water into another person's land may be 
acquired by grant or prescription. A proprietor of land having acquired a right to 
discharge pure water into his neighbour's land, has no right to discharge water in a 
polluted state, and would be liable for so doing ( Wood v. II'and, 3 Ex. 748 ; Mayor v. 
Chadwick, 11 A. A; E. 571). Under this head may be included the right to discharge 
water and drainage, through channels, gutters, and drains, on to the adjacent property, 
as in Thomas v. Thomas, 2 0. M. A: It. 35 ; aiso the right to discharge the rain-water 
from the caves of buildings, as in Battishill v. Reed, 18 C. 11. 696 ; 25 L. J. C. 1*. 21H). 
In the case of an artificial stream, no right to compel the continuance of its flow is 
necessarily acquired by riparian proprietors against the person discharging it {Ark
wright v. Hell, 5 M. A: \V. 2U3 ; G rentre# v. /la y ward. Ex. 201 ; 22 L. J. Ex. 137 ; 
Gated v. Martyn, 19 C. 15. N. S. 732 ; 34 L. J. 0. V. 353 ; Jtrymbo Water Co. v. Lesters, 
8 It. 329), or against the proprietors through whose land it flows ( Wood v. Waud, 3 
Ex. 748).

In the case of artificial streams, water rights can only be acquired by prescription, 
grant, or contract, as the riparian proprietors do not, ex jure natune, possess in regard 
thereto the ordinary rights which riparian proprietors have in the case of natural 
streams (Sampson v. Iloddiiwtt, 1 C. 15. N. 8. 590 ; 20 L. J. C. P. 148 ; Rameshur Singh 
v. Pattuk, 4 App. Cas. 121 ; Ke.nsit v. G. L\ Hy. Co., 23 Ch. D. 566 ; 27 Ch. D. 122; 52 
L. J. Ch. 608 ; 54 L. J. Ch. 19). Hut an artificial watercourse may have been made 
originally under such circumstances, and may have been so used, as to give all the 
rights that the riparian proprietors would have had if it had been a natural stream 
{Sutcliffe v. Booth, 32 L. J. Q. 15. 136 ; Irimey v. Stocker, L. K. 1 Ch. 396; 35 L. J. Ch. 
467 ; J/olker v. Porritt, L. It. 8 Ex. 107 ; 10 lb. 159 ; Roberts v. Richards, 50 L. J. Ch. 
297 ; Baity v. Clark, [1902] 1 Ch. 649 ; 71 L. J. Ch. 396). The right to an artificial 
watercourse, as against the party creating it, must depend upon the character of the 
watercourse and the circumstances under which it was created (Rameshur Singh v. 
Pattuk, supra; Jlolker v. Porritt, supra; Great rex v. Hayward, 8 Ex. 293).

A natural stream of water flowing in an ancient artificial channel is, in general, sub
ject to the same rules of law as the natural stream in its natural channel (Rees ton v. 
Weate, 5 E. Ac H. 986 ; 25 L. J. (j. ti. 115 ; Nuttall v. Bracewell, L. R. 2 Ex. 1 ; 36 
L. J. Ex. 1 ; Uolker v. Porritt, L. R. 8 Ex. 107 ; L. R. 10 Ex. 59 ; 42 L. J. Ex. 85 ; 44 
L. J. Ex. 52). As to what amounts to abandonment of water rights, see Crossley v. 
Lightowler, L. R. 2 Ch. 478 ; 36 L. J. Ch. 584.

A mere variation in the mode of enjoying riparian rights does not prevent an action 
for injury caused by their infringement (Uolker v. Porritt, supra ; Pennington v. Brinsop 
Coal Co., 5 Ch. 1). 769 ; 46 L. J. Ch. 773 ; and see Saunders v. Newman, 1 B. A: Aid. 
258 ; Baxcndale v. Me Murray, L. R. 2 Ch. 790).

As to the effect of a grant of “ watercourses, Acc.," see Taylor v. St. Helens, 6 Ch. D. 
264 ; 46 L. J. Ch. 857 ; Bunting v. Hicks, 7 It. 293 ; 70 L. T. 455 ; and Northam v. Hurleyt 
1 E. Ac 15. 665 ; 22 L. J. Q. 15.183. As to '"mplied grants and reservations, see Wheeldon 
v. Burrows, 12 Ch. D. 31 ; 48 L. J. Ch. 853 ; and the Conveyancing Act, 1881, s. 6.

As to actions by reversioners, see “ Reversion," ante, p. 473, and s. 8 of the Prescription 
Act, 1832.

(a) Where the right claimed by a riparian proprietor is not one claimed ex jure natures, 
or where it is in excess of his natural rights, the ground upon which the claim is founded, 
whether by grant or prescription at common law or under the statute (2 Ac 3 Will. 4, 
e. 71), should be stated in the statement of claim (see Harris v. Jenkins, 22 Ch. D. 481 ; 
52 L. J. Ch. 437 ; Pledge v. Pom/ret, 74 L. J.Ch.357) ; but where the claim is founded
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riparian rights as [owner and] occupier of the siid land to the flow of a 
stream called------to and through the said land.

2. The defendant, in the month of----- , 19—[and thenceforth until,
&c., «laie haw tony the arls complained of were continu*!], wrongfully 
obstructed the said stream and diverted [large quantities of] the water 
thereof away from the said land of the plaintiff, and thereby greatly 
diminished the quantity of water which flowed down the said stream to and 
through the said land, and deprived the plaintiff of the flow7 of water to 
which he was entitled as aforesaid.

it. [If an injunction is also claimed, state any material facts in support of 
such daim, as, for instance, The defendant still continues such obstruction 
and diversion of the water of the said stream as aforesaid, and threatens 
and intends to continue the same, unless restrained by injunction from so 
doing.]

Particulars :—
[Suite particulars of the acts complained of, and of the dama ye sustained 

therefrom by the plaintiff.']
The plaintiff claims :—

(1.) £------damages.
(2.) [An injunction to restrain the defendant, bis agents, servants, 

and workmen, from continuing or repeating any of the wrongful 
acts hereinbefore complained of,and from obstructing or diverting 
the water of the said stream in any manner so as to interfere 
with the plaintiff s said rights.]

upon a right as a riparian owner eje jure nut une, the above forms would be sufficient, 
since they show sufficiently the circumstances giving the right claimed, and to allege its 
infringement (see “ Common,” ante, p. 3311 ; Hale no Easements, 7th ed., pp. 561 et ueq.).

Where a general allegation of title on the part of the plaintiff embarrasses the 
defendant, the latter would be entitled to have the statement of claim amended, or 
particulars given, so as to show the mode in which the right is claimed (I/arri* v. 
Jr/thin*, xupra') ; but when the plaintiffs slated that their predecessors under a specified 
deed became the owners of a mill and watercourse, and that the watercourse had ever 
since belonged to the mill, particulars were refused (Pledge v. Pom fret, nupra). Where 
the title is set forth, it should be stated accurately (Feat i mat v. Smith, 4 East, 107 ; 
Coryton v. Lithehye, 2 Wins. Saund. 362 ; llewlin* v. Ship punt, 5 It. &: C. 221 ; Whaley 
v. Laing, 2 H. & N. 476 ; 27 L. J. Ex. 422). Where the right was claimed as an 
acquired right by reason of the jfossession of a mill, and the evidence showed only a 
natural right to the flow of the stream through the premises, the variance was, under 
a former system of pleading, held to be material, as it might affect the defence (Frank" m 
v. Earl Falmouth, 2 A. A: E. 452).

The right should be described accurately in respect of its extent, with the restrictions 
and qualifications, if any, to which it is subject. It would be immaterial for the right 
to be stated more narrowly than it really exists, provided the statement is wide enough 
to cover the disturbance complained of (Duncan v. Loach, 6 Q. B. V01 ; Tebhutt v. 
Selby, 6 A. k E. 786)* The right should not be stated too largely ; but, where the 
allegation of the right is divisible, it would seem that the plaintiff may have a limited 
judgment for a divisible part of the right alleged, though he fails to prove the residue. 
(See (f ile* v. Grovea, 12 Q. B. 721 ; and sec ante, p. 310.) If a person having the right 
to send clean water through the drain of another chooses to send dirty water, every
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For Dislurbanct of a Prescriptive Right to the Flow of Water for a Mill(b).

1. The plaintiff was at the times hereinafter mentioned [and still is]
possessed of certain land at------, and of a water-mill erected thereon, and
then was [and still is] entitled by prescription to have the benefit of the
flow of the water of a stream [or, watercourse], known as------[which
flowed to and through the said land], and to divert and use the said water 
for the purpose of working his said mill.

2. The rights above mentioned were acquired by prescription from time 
immemorial [the plaintiff being tenant of the said land and mill with the
appurtenances under a lease granted to him on the------of------- , 19—, by
E. F., who was seised thereof in fee, and who, and whose predecessors in 
title, enjoyed from time immemorial the said rights for themselves and 
their tenants, or, as the ease, may be].

In the alternative the plaintiff says that he acquired the said rights under 
the Prescription Act, 1832, by uninterrupted enjoyment as of right for 
twenty or in the alternative forty years before this action.

3. [ The same as paragraph 2 of the last form down to the words “ to and 
through the said land,” then proceed as follows :—and deprived the plaintiff 
of the benefit to which he was entitled as aforesaid, and hindered and 
prevented him from diverting or using the said water for the purpose 
aforesaid, and thereby caused great loss and damage to the plaintiff'.]

4. [See paragraph 3 of the last form.]
Particulars :—
The acts complained of are as follows, viz. [state them].
The loss and damage suffered by the plaintiff1 are as follows, viz. [state 

the damage sustained by the plaintiff, including any special damage by loss of 
business, Jkc.].

The plaintiff claims, &c. [see the last form].

For Penning back the Water of a Stream on to the Plaintiff's Land (b).

1. The plaintiff was [and is] possessed of a meadow called------, adjoin
ing the river----- , at------; and was and is entitled [by his riparian rights]
as [owner and] occupier of the said meadow to have the said river flow by 
and away from the said meadow without obstruction or hindrance.

2. The defendant,on or about the-------------, 19—, wrongfully obstructed
the flow of the said river by erecting and continuing a wall or dam in the bed 
of the said river, about----- yards lower down the said river than the said

particle of the water may be stopped because it is dirty (Cuickwell v. ltunncll, 2ti L. J. 
Ex. 31). A right for the passage of water and soil does not include the refuse from 
manufactures (Chadwick v. Manden, L. R. 2 Ex. 285 ; 3t> L. J. Ex. 177).

(6) See preceding note, ante, p. 611.
B.L. L L
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meadow, and thereby penned and forced hack the water of the said river, so 
that it was hindered and prevented from flowing by and away from the said 
meadow ns it of right ought to have done, and overflowed and flooded 
the said meadow and occasioned great loss and damage to the plaintiff.

3. [Sw paragraph 3 of the first form.']
Particulars :—[State particulars as in the first form.]
The plaintiff claims, &c. [see the first form].

See forms of declaration under the old system—For causing a watercourse to 
flow with unusual violence: Williams v. Mortand, 2 B. & C. 010; for 
diminishing the force of the stream: ft tag rare v. Hrislol Waterworks 
Co., 1 H. & N. 3(19 ; 2(1 1,. J. Ex. 57 ; against a waterworks company 
for taking more water than they were authorised to take : Penarth Harbour 
Co. v. Cardiff Waterworks Co., 7 O. B. N. S. 810 ; 23 L J. 0. P. 230 ; for 
throwing materials into the stream which lodged on the bed of the stream in 
the plaintiff's lands : Murgalroyd v. Robinson, 7 E. & B. 391 ; 20 L. J. Q. B. 
233 ; Carlyon v. Lovering, 1 II. & N. 784 ; 20 L. J. Ex. 251.

Ily a Riparian Proprietor, for a Nuisance by Pollution of the Water in a 
River, claiming an Injunction and Damages (c).

1. The plaintiff is the owner [or, lessee] and occupier of a farm known 
as------, through which there runs a river known as----- .

(r) The pollution of a stream with refuse or filth to the injury of riparian proprietors, 
or others having a right to the beneficial use of the water in its ordinary state, is a 
nuisance, for which damages may be obtained (Muryatroyd v. Itohinson, 7 E. k B. 3111 ; 
2(1 L. J. Q. B. 233).

Where there is continuing damage, or a threatened continuance of damage, an 
injunction may be claimed, either in addition to damages or as the sole remedy, (See 
11 Injunction,'' ante, p. 413 ; Pennington v. Hriusop Hull Coal Co., 5 Ch. D. 7(19 ; 4(1 
L. J. Ch. 773 ; Alt.-Cell. v. Col nr g Hatch Lunatic Asylum, L. It. 4 Ch. 14(i ; 38 L. J. 
Ch. 2(13 ; Chapman v. Auckland Cnion, 23 Q, B. 1). 2VI ; 38 L. J. Q. B. 304.)

Tire fact that a stream is fouled by others as well as by the defendant is no answer 
to an action to restrain the fouling by him (Crosslcy v. Liyhtonlcr, L. It. 2 Ch. 478 ; 
ilii L. J. Ch. 384 ; Att.-tlea. v. Ms Corporation, L. It. 3 Ch. 383 ; 39 L. J. Ch. 711).

Where a local board under the Public Health Act, 1873 (38 it 39 Viet. c. 35), did no 
act themselves to cause a nuisance, but merely neglected their duty of providing a 
proper and satisfactory system of drainage, such neglect of duty was held to be no 
ground of action by an individual injured for damages or injunction, the remedy being 
by complaint to the Local Government Board, whose order may be enforced by 
mandamus (Gtossop v. Heston Local Hoard, 12 Ch. D. 102 ; 48 L. J. Ch. 73(1 ; Pasmore 
v. Oswaldtwistle, [1898] A. C. 387 ; (17 L.J.Q.B.633. See “ Mandamus," ante, p. 428).

A special jurisdiction is given by the Rivers Pollution Acts, 1876,1893, to the County 
Courts to restrain persons or corporations from knowingly permitting sewage to flow 
into streams. (Sec Kirhhenton local Hoard v. Aiulry, [1892] 2 Q. B. 274 ; 61 L. J. 
t). B. 812 ; Yorkshire West Hiding Council v. Hohnfirth, [1894 ] 2 Q. B. 842; 63 L. J. 
Q. B. 485.)
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2. The defendant or persons in his employ pollute the water in the said 
river by passing into the same the refuse of the defendant’s dye works
at----- , situate higher up the said river.

Particulars of damage :—
The plaintiff claims :—

(1.) An injunction to restrain the defendant, his servants and agents, 
from sending from the said dye works into the said river any 
matter so as to pollute the waters thereof, or to render them 
unwholesome or unfit for use, to the injury of the plaintiff [or, 
as the case may if].

(2.) Damages in respect of the said nuisance.
(See R. S. G, 1888, App. C., Sect. VI, No. 12.)

Claim against a Waterworks Company for Wrongf ully Erecting a Reservoir 
and Polluting the Water of a Stream.

1. The plaintiff is a silk dyer and in and for some years prior to the year
19— was the owner and possessor of certain lands and of certain dye-works 
and premises erected thereon at----- in-------.

2. The said lands were situate on the hanks of a natural stream called
the river----- , which flowed past them, and the said dye-works and premises
were erected close to the said stream.

3. The plaintiff prior to and during part of the year 19— carried on his 
trade and business of a silk dyer on the said lands at the said dye-works 
and premises.

4. The plaintiff for the purposes of his said trade and business used and
was entitled to use the water of the said river------; he was entitled to have
the use of it for the said purposes in its natural state and without being 
polluted and disturbed and made muddy and impure as hereinafter 
mentioned.

5. For the purposes of the plaintiff’s trade and business it was necessary 
that the said water should Ire and except so far us natural causes rendered it 
otherwise he was entitled to have the use of it pure and soft and free from 
mud, silt, sand and other impurities.

6. The defendants are the----- Waterworks Company, which company
was incorporated by the statute — & — Viet. c. — for the purpose of
taking water from certain springs called the------Springs for supplying the
inhabitants of ----- with pure water and for other purposes. These powers
were extended by The------Waterworks Act, 18— (— & — Viet, c.—),
with which the AVaterworks Clauses Act, 1847 (10 &11 Viet. c. 17), and 
the Lands Clauses Consolidation Act, 1845 (8 Viet. c. 18), were incorpo
rated, and again by the statute — <fc — Viet. c. —.

7. The defendants in the year 19— constructed and built and erected a 
reservoir and embankment and certain other works higher up the said river

L L 2
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than the plaintiff’s said lands, dye-works, and premises, and kept and 
continued the same so built and erected during all the times hereinafter 
referred to.

8. The defendants improperly and negligently omitted to clean and keep 
clean the said reservoir, and allowed the same to become and remain unclean 
and foul.

9. The defendants wrongfully omitted to provide proper means for 
filtering and purifying the water which flowed away from the said reservoir, 
and they managed the same in a negligent and improper manner and 
continued to do so during all the times hereinafter referred to.

10. By the acts anil omissions in the 8th and 9th paragraphs hereof 
mentioned, or one or more of them, the defendants wrongfully polluted and 
disturbed the water of the said river and rendered and made it muddy, 
hard and impure, and fidl of mud, silt, and sand, and other impurities to 
a much greater extent than it would naturally have been.

11. In consequence thereof the said water became and was rendered and 
continuously thenceforth remained unfit for the purposes of the plaintiff’s 
said trade and business, and he was unable to use and lost and was 
deprived of the use of it for the said purposes and thereby was hindered and 
prevented from carrying on bis said trade and business in so free a manner 
as he would otherwise have done and became and was unable to carry it 
on properly, and it was greatly diminished and decreased, and lie lost the 
profits and advantages which he would otherwise have derived from it, and 
his said lands, dye-works and premises were greatly diminished in value,
and eventually, in------, 19—, he was obliged to sell and did sell the same
for a much less price than he would otherwise have obtained for the same.

12. If the defendants claim a right to construct, build, and erect the said 
reservoir, embankment, and works, and continue the same under the 
powers given to them by the said or any other Acts of Parliament, the 
plaintiff says that the said Acts gave them no [lower to construct, build, 
and erect the some so as to produce the effect in the 10th and lltli para
graphs hereof mentioned, and that the defendants exceeded the powers 
given them by the said Acts or did not comply with the conditions subject 
to which they were granted.

Particulars under paragraphs 8, 9, 11 and 12 are as follows
Particulars of damage are as follows :—
The plaintiff claims £2,000.

Seeforme of declarations under the old system—For fouling the toiler of plain
tiff's mill : Hall v. Lund, 1 H. & C. 670 ; 82 L. J. Ex. 118 ; Hodgkinson 
v. Ennor, 4 B. & S. 229 ; 82 L. J. Q. B. 231 ; for fouling the water of a 
stream, which the plaintiff* used lo supply a town : Slockjmrl Waterworks 
Co. v. Potter, 7 H. & N. ICO ; 31 L. J. Ex. 9 -, by a reversioner for dis
charging into the stream water impregnated with noxious mineral matter :
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Wright v. Williams, 1 M. & W. 77 ; for polluting an artificial watercourse : 
Wlialnj v. Laing, 2 H. & II. 470 ; -1 lb. 07ô ; 20 L. J. fc*. 827 ; 27 lb. 
422 ; against a Hoard of Works under the Metropolis Management Art, 1855, 
for polluting a stream by drainage: Cator v. Board of Works of Lewisham, 
5 II. & S. 115; 84 L. J. Q. ». 74.

Ways (d).
Claim for obslru'ling a Private Right of Way (d).

1. The plaintiff was ami is the owner [or, lessee under a lease from E. 
dated the------------ , 111—] and occupier [or, was and is possessed] of a

(</) Rights of way arc public or pricate. As to public rights of way, see 
u \ni*uncr,” tinte, p. 4.11 : “ Highway*,” ante, p. 407 ; “ Way*,” poet, p. 0.12. The 
owner of a private right of way is entitled to maintain an action and recover nominal 
damages for an obstruction, although no special or substantial damage is suffered 
thereby. An action will lie at the suit of a reversioner, where the obstruction is of a 
permanent character and injurious to his reversion (Kidgill v. Moor, V C. It. 364 ; 
and see “ Becer*ion,” ante, p. 473).

In actions for obstructing private rights of way, the mode in which the plaintiff 
claims to make out his title to the way, whether by grant, prescription, or otherwise, 
should be shown in the statement of claim. (See Harri* v. Jcnkin*, 22 Ch. L). 481 ; 
.12 L. J. Ch. 437 ; ef. Pledge v. Pom fret, 74 L. J. Ch. 3.17, 31V ; see “ Common,” ante, 
p. 33V.)

The termini, and the kind of way, whether a footway or carriage-way, &e., should be 
stated, as also the qualification of the right in those cases where the right claimed is a 
qualified right, as for instance, a right for particular times of the year, or for particular 
purposes (Harri* v. Jen kin*, supra i Spcdding v. Fitzpatrick, 38 Ch. 1>. 410 ; .18 L. J. 
Ch. 139 ; and see Bon*e v. llardin, 1 II. 131. 351 ; Brunton v. Hall, 1 Q. B. V72).

A right of way to and from a piece of land by user is prima facie restricted to the 
purposes necessary for the ordinary and reasonable use of such land while remaining in 
the same state ( William* v. Jonc*, L. It. 2 C. I*. 577 ; 36 L. J. C. 1*. 2.16 ; Wimbledon 
Con*ervafor* v. Biron, 1 Ch. 1). 362 ; 4.1 L. J. Ch. 313 ; Bradbnrn v. Morri*, 3 Ch. D. 
812 ; Mayor of London v. Bigg*, 13 Ch. D. 7V8 ; 4V L. J. Ch. 2V7).

Rut where the right is acquired by an express grant, the extent of the right, and the 
question of whether it is available for new puiqioscs rendered necessary or desirable by 
subsequent alteration of the user of the dominant tenement, should be determined upon 
a construction of the terms of the grant, having regard to the circumstances under 
which the grant was made. (See United Land (\>. v. O. F. By. Co., L. R. 10 Ch. .186 ; 
44 L. J. Ch. 688 ; Cannon v. Y ilia r*, 8 Ch. D. 415 ; 47 L. J. Ch. 5VV ; Finch v. U. II'. 
By. Co., 5 Ex. 1). 2.14 ; Bayley v. U. II'. By. Ch., 26 Ch. l>. 434, 452 ; Harri* v. Flower, 
74 L. J. Ch. 127.)

On a grant of a part of an owner’s land, there will, in general, pass to the grantee all 
those continuous and apparent easements, or rights in the nature of casements, which 
are necessary to the reasonable enjoyment of the property granted, anil which were 
at the time of the grant used by the owner of the entirety for the benefit of the part 
granted ( Wheld on v. Burrow*, 12 Ch. D. 31, 4 V ; 48 L. J. Ch. 853 ; Brown v. Ala banter, 
37 Ch. 1). 4VU, 504 ; 57 L. .1. Ch. 255 ; Union Lighterage Co. v. London (tracing Dock, 
Co., [1V02J 2 Ch. 557 ; 71 L. J. Ch. 791). Rut if the grantor intends to reserve any 
right over the property granted, he must as a rule do so expressly in the grant (/A.).

A tenant of land cannot by user acquire a right of way over land occupied by another 
tenant of the same landlord (Kilyour v. (iadde.*, [IV04] 1 K. R. 457).
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messuage known as------, at------, and was and is entitled to a right of way
from the said messuage over a field called------to a public highway called
the------Hoad, and hack again from the said highway over the said field to
the said messuage, for himself and his servants, on foot [and with horses, 
carriages, and cattle], at all times of the year. [Describe the way claimeilso 
as to show its position anil trim ini. It is often convenient to incorporate in the 
statement of claim or to refer to a plan or map.]

2. The plaintiff was [and is] entitled to the said right of way by enjoy
ment thereof for twenty [»/', forty] years before this action as of right and 
without interruption [or, hy prescription from time immemorial, or, by 
the grant thereof from E. F., then the owner in fee in possession of the said
field, by deed dated the-------------, 19—].

i). The defendant on the------------- , 19—, wrongfully obstructed the
said way [by placing a fence in the said field, blocking up the said way].

4. The defendant has ever since continued and maintained, and intends 
to continue and maintain, the said obstruction.

The plaintiff claims :—
(1.) Damages.
(2.) An injunction restraining the defendant, his servants and agents, 

from the repetition or continuance of the acts above complained 
of or of acts similar thereto.

Witness.

Claim against a Witness for not attemling in pursuance of a Suhpœna (e).

1. The plaintiff has suffered damage from the defendant, who was a 
necessary and material witness on Itehalf of the now plaintiff in an action 
then standing for trial at the then approaching assiz -s in and for the county 
of----- , not attending at the said assizes in pursuance of a subptena duly

(e) This action lies at common law, and is the usual mode of suing ; but the plaintiff 
may proceed under the statute 5 Kliz. c. it, s. 12, which gives to the party grieved an 
action of debt for a penalty of £10 and “such further recompense as by the direction 
of the judge of the Court out of which the said process shall be awarded, according to 
the loss and hindrance that the party which procured tire said progress shall sustain 
by reason of the non-appearance " of the witness.

A count framed under the former rules of pleading upon this statute will be found 
in Pearson v. lies, 2 Doug. 550.

The witness may also he proceeded against by attachment for contempt of Court 
(1 Chitty's l’rac., 11th cd., p. 508).

A good cause of action in the original action is not essential in all cases where an 
action is brought against a witness for not attending, for where several issues were 
joined in the original action, on some of which the plaintiff was entitled to succeed, 
although he had no cause of action, lie may maintain an action against the witness in 
respect of the issues lost through his absence ((’anting v. C'oxe, (i C. 11. 703).

And this is still the case, as the costs of issues are divisible, and a plaintiff, though 
failing on the whole action, may be entitled to costs in respect of certain issues, (bee
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served upon him on the--------------, 19— [or, a reasonable time before the
time appointed for the said trial], when a reasonable sum was paid [or, 
tendered] to him for his expenses.

2. The evidence of the defendant would have enabled the now plaintiff 
to obtain a verdict anil judgment in his favour in the said action [or, upon 
the issues or some of them joined in the said action], but the now plaintiff 
could not safely proceed to trial without the evidence of the defendant, 
and was, by reason of the defendant not attending, compelled to withdraw 
the record [or, a.i the rase may be].

Particulars :—
The assizes commenced on the ——----- , 19—.
The amount paid [or, tendered] was [state what].
The nature of the evidence would have been [state what].
The damage sustained was [stale same].

AVork.

For a Claim by an Employer for Negligence, see “ Work," ante, p. ;$bu.

For Forms of Claims by a Master against Workmen or others for wrongfully 
procuring his Ferrants to break their Contracts with him, or for illegally 
conspiring to hinder the Master's Customers from dealing with him : 
see “ Trade Disputes," ante, p. 489.

Crewe v. Field, 12 Times Rep. 405; ef. Wegetaffe v. Bentley, [1002] 1 K. 13. 124 ; 
It mm v. (trees, [1003] 1 K. II. 35S ; Ilshbaclt v. British .V. Borneo t\ , [1004] 2 
K. 11. 473.)

The existence of actual damage is essential to the action, ns the law will not imply 
a loss to the plaintiff from mere disobedience to the subpoena (('anting v. (Ore, supra ; 
Creice v. Field, supra ; and see Yeatsian v. Dempsey, 7 C. It. N. 8. 028 ; 20 L. J. C. 1*. 
177.) The plaintiff is entitled to recover all the costs he has been put to by the non
ut tendance of the defendant as a witness, if he has properly claimed sucli damages in 
his statement of claim (\ccdltasi v. Fraser, 1 V. U. 815, 823).

An action for defamation will not lie against a witness for false and malicious 
statements made in the course of judicial proceedings. (See “Defamation,” post, 
pp. 835—837.)
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Section I.—Gknkhai. Form of Defence (6).

Form of Defence.
19— 11. No. —.

In the High Court of Justice,
King’s Bench Division.

Between .4.Ii.........................................Plaintiff,
and

C. D.........................................Defendant.

Defence.
1. &c. [IIerr stole briefly and in a summitry form the material farts

relieil upon for the ilefeure, s/ieei/hally ilenyiny (or refusing to admit) stub

(.") Defences.] -The defendant's answer tu the plaintiff's claim is cndKxlied in a 
pleading called a 11 defence." (See Ord. XIX., r. 2, mite, p. 42.) This is sometimes 
called a “statement of defence," which was the title adopted in the Rules of 1875, but 
the proper title now is “ defence."

Defence, when necessary,]—If the writ of summons is specially indorsed under 
Ord. III., r. ti (see a sir p. t * , with a statement of claim, the defendant may and, 
except in the eases provided for by Ord. XXI., r. ti (#>//•#/), must, if he wishes to 
prevent judgment being signed against him, deliver a defence without any order (Ord. 
XXI., r. ti, infra), lie may also deliver a defence without any order where leave is 
given to defend under Ord. XIV. (Ord. XXI. r. 7, yawl), or where a statement of 
claim is tiled under Old. XIII. (Ord. XXI., r. 8, post, p. 521). In all other cases a 
defence is only required and can only be delivered under an order.

(//) Formal parts of the Defence. ]—The defence should be intituled with the name of 
the Court and Division, the reference, date, letter, and number, and the title of the 
action in the same manner as the statement of claim. (See ante, pp. 4 and 42.) It 
should be headed “ Defence." If there is a set-off or counterclaim it should be headed 
“ Defence and i-ct-off," or “ Defence and t ’ounterelaim," or “ Defence, Set-off, and 
Counterclaim.”

Time for delivering Defence.]—By Ord. XXI., r. (i : “ Where a defendant has 
appeared to a writ of summons specially indorsed under Ord, 111., r. ti, he shall deliver
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of the allegations of the plaintiff as are disputed by the defendant, and 
dividing the whole statement into paragraphs numbered consecutive!g.~\

/>. M. [Signature of the counsel or special pleader by 
whom Ihe pleading Juts been settled, or if it has 
not been so settled, of the defendant's solicitor, or 
of the defendant himself if he defends in person,] 

Delivered the-------------, 1U—.
(See U. S. C., 1H83, App. /)., Sect. /.)

Skeleton Foi'rn of Defence.

1. The defendant denies that----- (see jtosf, p. 527).
2. The defendant does not admit that------(see post, p. 530).
3. The defendant says that------(see jmt, p. 531).
4. The defendant admits that----- , but says that------.

his defence within ten days from the time limited for appearance, unless such time is 
extended by the Court or judge, or unless in the meantime the plaintiff serves a summons 
for judgment under Ord. XIV., or a summons for directions.”

By r. 7, “ Where leave has been given to a defendant to defend under Ord. XIV., 
he shall deliver his defence (if any) within such time as shall be limited by the order 
giving him leave to defend : or if no time is thereby limited, then within eight days 
after the order.”

By r. 8, “ When a statement of claim is delivered pursuant to an order, or filed in 
default of appearance under Ord. XIII., r. 12, the defendant, unless otherwise ordered, 
shall deliver his defence within such time (if any) as shall be specified in such order, or, if 
no time be so specified, within ten days from the delivery, or filing in default, of the 
statement of claim, unless in either case the time is extended by the Court or a judge.”

By Ord. XII., r. 22, “ A defendant may appear at any time before judgment. If he 
appear at any time after the time limited by the writ for appearance, he shall not» 
unless the Court or a judge shall otherwise order, be entitled to any further time for 
delivering his defence, or for any other purpose, than if he had appeared according to 
the writ." In ordinary cases the time limited by the writ for appearance is eight days 
after service of the writ, including the day of such service. (Sec Ord. II., r. 3, App. A., 
Part !.. Forms 1—4 ; Cliitty’s Practice, 14th ed., p. 251.)

Where leave is given to serve a writ or notice of a writ out of the jurisdiction, the time 
limited by the writ for appearance is that directed by the order giving the leave (Ord. 11., 
r. 5, App. A., Part I., Forms 5—8 ; Ord. XL, r. f> ; Chitty’s Practice, 14th ed., p. 251).

Where the plaintiff has served on the defendant a summons for judgment under 
Ord. XIV.. no defence should be delivered until the summons has been disposed of 
(1/ohson v. Monks, W. N. 1884, p. 8 ; 1 Chitty’s Practice. 14th ed., p. 297).

The above rules are subject to the provisions of Ord. LXIV., rr. 7, 8, ante, pp. 18, 19, 
under which extensions of the time for pleading may be granted even after the time 
allowed for pleading has expired.

If a defendant fails to deliver a statement of defence within the time appointed or 
allowed for that purpose, he will be subject to the provisions of Ord. XXVII. with 
respect to judgment for default of pleading. (See Ord. XXVII., rr. 2—8, 11, 12, 15 ; 
1 Chitty’s Practice, 14th ed., p. 328.)

Judgment for default of pleading cannot be signed during a stay of proceedings, or 
during the pendency of a summons (#?.«/., a summons for further time to plead) return
able at or l)cfore the time at which judgment could be signed which operates as such 
stay (1 Chitty's Practice, 14th ed.. p. 301).

If a defence is delivered without leave after the expiration of the time limited for 
that purpose, it is an irregularity, but if delivered while the action is proceeding, and
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5. If the défendant did----- , whicli lie wholly denies, lie lays that------.
6. As to paragraph — of the statement of claim the defendant says

that----- .
7. In the alternative the defendant says that------.

before judgment, it is not n nullity, and, therefore, its delivery prevents the plaintiff 
from subsequently signing judgment as for default of pleading (dill v. Wood fin, 25 
Ch. D. 707 ; 53 L. J. Ch. 617 ; Gibbing* v. Strong, 26 Ch. D. till ; 50 L. T. 578 ; Montagu 
v. 1m nd Corporation, 56 L. T. 730).

The Body of the Defence. ]—The defence should, “ when necessary,” be divided into 
paragraphs numbered consecutively (Ord. XIX., r. 4, ante, p. 5). Each distinct ground 
of defence or reply, &c., should be stated in a separate paragraph. (See the forms given 
in the R. 8. C. 1883, App. 1). and K.)

Defences arc subject to the general rules and principles of pleading. (See ante, 
pp.3—17.) For instance, they must be “as brief as the nature of the case will admit” 
(Ord. XIX., r. 2) ; mere evidence is not to be pleaded (Ord. XIX., r. 4) ; dates, sums, 
and numbers should be expressed in figures (lb.) ; when settled by a counsel they are 
to be signed by him (lb.) ; they are to be printed when of the length of ten folios, or 
more (Ord. XIX., r. It).

“ Defences” upon the facts are statements in a summary form of the material facts 
on which the defendant relics for his defence against the plaintiff’s claim. (See 
Ord. XIX., rr. 4, 15, cited pp. 5 and 523.) The defendant may either deny the case 
put forward by the plaintiff, or he may set up an affirmative case of his own in answer 
to the plaintiff's allegations, or he may adopt both those lines of defence.

Defences under the Judicature Acts arc, in general, analogous to those defences which 
were formerly termed plea* in bar. Under the former system of pleading, plea* in bar 
were pleas which answered the cause of action alleged, and were divided into plea* in 
denial and plea* in eonffusion and avoidance. Defences pleaded under the present rules 
may for the most part be similarly classified. Defences by way of denial deny facts 
alleged which are material to the cause of action ; those by way of confe*»ion and avoid
ance admit the facts alleged, and state new facts which avoid their legal effect. (See 
Mullen k Leake, 3rd ed., p. 435, and ante, p. 1.)

Moth these kinds of defences may be, and usually are, combined in the defence, anti 
they may be relied upon either as alternative defences to the whole of the claim, or as 
separate defences applicable to different parts of the claim.

Mefore the Judicature Acts pleas were divisible into plea* in bar and dilatory plea*. 
Dilatory pleas were not pleaded to the cause of action, but were pleaded either to the 

juridiction of the Court, or in abatement of the action in its then present form. (See 
Mullen k Leake, 3rd ed., pp. 435, 468, 628.) Pleas in abatement set up some matter of 
fact, the legal effect of which was to preclude the plaintiff from recovering upon the 
writ and declaration as then framed (lb., p. 468). Of this kind were pleas which stated 
facts showing non-joinder of necessary parties (for the present practice, see ante, p. 29); 
or that either of the parties was under some personal disability of suing or being sued, 
or that another action was pending in a superior Court (Mullen & Leake. 3rd ed., 
pp. 4«i8 et *cq.). The old practice with regard to dilatory pleas is now superseded.and 
it is expressly provided by Ord. XXI., r. 20, that “No plea or defence shall be pleaded 
in abatement.” In general, the matters which were the subject of pleas in abatement 
under the former practice arc not such as to be pleadable by way of defence to the 
action, but they frequently afford ground for an application at chambers to have the 
defect in the proceedings amended or rectified and for a stay of proceedings in the 
meanwhile. (See ante, p. 2D ; and po*t, p. 57D.) Thus, if a plaintiff brings two actions 
in the High Court against the same defendant for the same cause, such conduct, which 
would formerly have been ground for a plea in abatement (see Mullen k Leake. 3rd ed., 
pp. 473, 474), is prima facie vexatious, and the defendant may apply for a stay of pro
ceedings in one or other of the actions (Jud. Act, 1873, s. 24 (5) ; see Chitty’s Practice,
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523

8. Further, or in the alternative, the defendant says that----- .
il. If, contrary to what the defendant, contends the plaintiff did------,

the defendant says that----- .
10. The defendant will submit that------.

Form of Defence, where different (hounds of Defence are pleaded to 
different Parts of the Plaintiff's Claim.

1. As to the----- paragraph for, the-------and-------paragraphs] of the
statement of claim, or, As to the plaintiff’s claim for, &c., or, in respect of,

Hlh cd.. p. 369 ; 1171 lia him v. Hunt, [1905] 1 K. 1$. 512, 514 ; 74 L. J. K. 11.1404). Thu 
pendency of another action in a foreign or inferior Court for the same cause could not 
be pleaded in abatement, but it might, and may still in some cases, be ground for an 
application to have the action in the High Court stayed, or to have the party required 
to elect which of the two actions should bo stayed, or to have an order restraining the 
party from continuing proceedings in the foreign or inferior Court, as the justice of the 
case may require, where such duplication of actions appears unnecessary, oppressive or 
vexatious. (See McHenry v. Lettis, 22 Ch. I). 397 : 52 L. J. Ch. 325 ; Hyman, v. Helm, 
24 Ch. D. 521 ; The Christianhoruj, 10 P. D. at p. 153 ; Christian v. Christian, 78 L.T. 
si; ; Bryan, In the goods of, 20 Times Hep. 290.)

In any case where matters which might formerly have been pleaded by way of 
dilatory plea are of such a nature as to afford a defence to the action, they may be 
pleaded in the defence in the same manner as other defences. (See ante, p. 27.)

By Ord. XIX., r. 15, all matters must be raised by the pleading “ which show the 
action or counterclaim not to be maintainable, or that the transaction is either void or 
voidable in point of law, and all such grounds of defence or reply, as if not raised would 
be likely to take the opposite party by surprise, as. for instance, fraud, Statute of Limita
tions, release, payment, performance, facts showing illegality, either by statute or 
common law, or Statute of Frauds.”

It is unnecessary to plead to the damages claimed as arising from the cause of action 
alleged, or to the amount of such damages. (See Ord. XXI., r. 4, post, p. 529.) It 
must, however, be noted that in actions for defamation, if it is intended to give certain 
specified matters in evidence in chief in mitigation of damages, there is express pro
vision that this shall not be done without notice to the opposite party. (See Ord. XXXVI., 
r. 37, cited post, p. 845.)

A paragraph containing a defence which is only applicable to a part of a claim or to 
one of several distinct grounds of claim, should be so expressed as to show distinctly 
that it is pleaded only to that part of the plaintiff's claim or to that ground of claim. 
(See the forms supra anil post, pp. 524 et spy., R. S. 1883, App. D„ Sect. IV.,and App. E., 
Sect. II.. “ Counterclaims," post, p. 534 ; “ Payment into Court," post, pp. 748, 890.)

Defences, however, which arc capable of being construed distributive^, are, as 
formerly, in general so construed. (Sec C. L. 1*. Act, 1852, s. 75.) Thus, if issue is 
joined upon a defence of payment, and the defendant fails to prove such payment to 
the full amount alleged, he is nevertheless entitled to avail himself of the partial pay
ment proved as a defence pro tanto, ami the plaintiff in such case will be entitled to 
judgment on that issue for the residue of his demand not covered by the defence 
pleaded. (See post, p. 745.) The same principle is applied also in set-off and in many 
other eases, e.y., where, in an action for the conversion or detention of goods, issue is 
joined upon a denial that the goods were the plaintiff’s ( Williams v. Great W. lty. Co., 
8 M. tV \V. 856 ; Frcshney v. Wells, 1 H. & N. 653 ; 26 L. J. Ex. 228 ; Routledge v. 
Mott, 8 A. & E. 592). So where a plaintiff or a defendant states a right more largely 
than is required for the purpose of establishing his claim or his defence, as sometimes 
happens in stating rights of common, rights of way, and other similar rights, if the
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&cM or, As to the alleged breach of the covenant to repair [here state the 
(jround of defence retied a/ton in this paragraph, limiting it to that part of the 
plaintiff's claim to which the particular defence is intended to be pleaded].

statement of his right is divisible, it is sufficient for him to prove ho much as will 
support his case, and the judgment may be for the other party as to the residue. (See 
ante, pp. 340, 512.) Where matter which affords a defence only as to part of the claim or 
claims is pleaded as a defence to the whole, the defendant may in some cases incur a 
liability for the costs of so much of the issue as is found against him.

The defendant may plead as many distinct grounds of defence as he thinks fit, and 
may plead them as alternative defences to the whole of the plaintiff’s claim, or, where 
the claim is divisible, as defences to the different parts of it. Where alternative 
dcfencis are pleaded, it is immaterial that they are inconsistent with each other. (See 
Given v. Maryan, 35 Ch. 1). 41*2.)

Where the defendant relics upon several distinct grounds of defence, set-off, or 
counterclaim founded upon separate and distinct facts, they must be stated, as far as 
may be, separately and distinctly. (See Ord. XX., r. 7, ante, p. 52, and jnntf, p. 530.)

The different grounds of claim alleged by the plaintiff should, where practicable, be 
dealt with xeriatim in the order in which they are alleged, and in dealing with each 
distinct ground of claim it is usually convenient to state the defences relied upon in 
the following order.

Denials or refusals to admit, and any affirmative statements inserted for the purpose 
of explaining such denials or refusals to admit, should precede any matter alleged by 
way of confession and avoidance. Of defences by way of confession and avoidance 
those alleging a justification or excuse should generally l»e placed before those alleging 
a satisfaction or discharge, but ordinary defences, such as the Statute of Limitations, 
leave and licence, payment or release, are frequently placed before more special and 
complicated ones. A set-off, when pleaded by way of defence, is placed after the more 
direct answers to the plaintiff's claim. Payment into court is generally pleaded after 
any other matters alleged by way of defence. Where there is a counterclaim, the 
counterclaim should be pleaded after the “defence.”

Where there are several grounds of claim alleged by the plaintiff, if the same ground 
of defence, such as a denial of the contracts or breaches, or wrongful acts, alleged by 
the plaintiff, or a general defence of payment or release, &c., is applicable to all or to 
more than one of the claims, it should be pleaded once for all (either before or after 
the more limited defences) as to all the claims to which it will apply, so as to avoid 
unnecessary repetition, but, subject to this observation, the denials, &c., and the 
defences in confession and avoidance, should be pleaded to the different claims in their 
order.

Where the defendant pleads an objection in point of law as well as a defence upon 
the facts, such objection should be placed at the end of the defence, but before the 
counterclaim, if any. (See /nwt, p. 562.)

Where a defence has to be drawn to a claim which contains particulars, it is to be 
remembered that it is a principle of pleading that it is not necessary to plead to par
ticulars. A difficulty may, however, sometimes be felt in carrying out this principle 
where important matter which ought to have been pleaded in the body of the state
ment of claim has, whether by inadvertence or by design, been placed together with 
other matter in the particulars given or referred to in the claim. It may not be, and 
perhaps generally would not be, worth while to take out a summons to have the claim 
amended as embarrassing, but at the same time it may be thought unwise to allow the 
action to go to trial without placing on the pleadings the facts which answer the 
matter in question, lest it should afford an opportunity to the opponent to complain of 
surprise from want of notice of the intention to rely on those facts by way of answer. 
Under these circumstances the pleader, in framing the defence, will usually treat such 
matter as though alleged in the defence itself and plead thereto, relying on being able, if
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2, 3, &c. As to, &c. [If there are oilier distinct grounds of defence
a/plicahle lo oilier parts of the claim, they should he slaleil in like maimer in 
cun'•eculive paragraphs, and each of such paragraphs should le limited at its 
commenremenl In that pari of the slalemenl of claim to which it is intended to 
he pleaded.]

A like Form of Defence, where different Grounds of Defence are pleaded as 
to different Paris of a Claim in respect of a Simple Contract Debt oilier 
Ilian a Bill, Note, or Cheque.

1. Except as to £----- , part of the money claimed [here slate Hie ground
of defence relied upon as to the part pleaded hi].

2. As to the said £------ [here state some ground of defence as to the
excepted part of the daim, or jxigment into Court in satisfaction of if].

(See R. S. C., 1883, App. D., Sect. IV., and Ajip. E., Sect. II.)

A like Form.

1. As to £----- , parcel of the money claimed [here stale a distinct ground
of defence to the part of the claim pleaded /»].

2. As to the said £----- [state any other distinct //round of defence as to
the /Ctrl pleaded to],

3. As to the residue of the claim [or, of the money claimed] [here state 
some ground of defence as to the residue, or pag money into Court in 
satisfaction of if],

(See R. S. C., 1883, App. D., Sect. IV.)

A Form of Defence admitting certain Fads alleged in the Statement of 
Claim (given “ Lights," ante, p. 122), and denying other Facts therein 
alleged (c).

1. The defendant admits that the plaintiff is the owner and occupier of 
the said house.

2. The defendant also admits that he is erecting a building.
3. The defendant denies that the said building will, if not stopped, 

materially diminish the light to any of the plaintiff’s windows, with the 
exception of the kitchen window lirstly mentioned in the statement of
claim.

4. The said kitchen window is not an ancient light.

his pleading is attacked, to show that his irregularity was caused by his opponent’s 
improper pleading, and is not in truth embarrassing. As a rule it would hardly be 
likely to embarrass, as it would merely be giving to an op|)Onent information to which, 
it might be said, he was not strictly, on the pleadings as framed, entitled.

(>’) -!«fr, p. 422, n. (y).
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Form of a Paragraph Mating a Distinct Ground of Defence amt repeating 
Allegations contained in a preceding Paragraph.

The defendant repeats the statements made in the above------paragraph
[except so much thereof as alleges, or, relates to, Ac., excepting anything not 
intended to be repeated'], and further says that \_here state the additional 
matter constituting, together with the repeated allegation, the separate ground 
of defence retied upon in this paragraph].

Defence where there are two Defendants, and one of them defends separately 
from the other (d).

Ml—, R. No. —.
[n the High Court of Justice,

King’s Bench Division.
Between .4. fi............................................ Plaintiff",

and
C. D. and E. F. .........................Defendants.
Defence of the defendant E. F.

1, &c. [,S'w the form, ante, p. 520.]

For Forms of Defence where there is a Counterclaim, see /tost, pp. 584, 542.

Form of an Amended Defence (e).
19—, B. No.—.

In the High Court of Justice,
King’s Bench Division.

Between A. R..............................................Plaintiff,
and

C. D...............................................Defendant.
Amended Defence.

\_If the amendment is made under an order for amendment, add, Amended
the--------------, 19—, pursuant to order of Master------ , or, the Hon. Mr.
Justice------ , dated the--------------, 19—.]

1, 2, &c. \State the defence as amended.']
{Signed) L. 31.

Delivered the--------------, 19—. (Amended) L. 31.
Amended and redelivered the--------------, 19—.

(rf) Where there are two or more defendants they may, at their discretion, either 
plead jointly, or sever in their defences and deliver separate defences. Wheic they 
thus sever, each of the separate defences should be described in the heading as that of 
the person or persons pleading it, as in the above form. In the case of an action against 
husband and wife jointly for a tort committed by the wife, where there is no separate 
claim against the wife, they cannot deliver separate defences (Beaumont v. Ka tjs, [19U4] 
1 K. B. 292, 294 ; 73 L. J. Q. B. 213). As to defences in actions against partners in 
the firm name, see post, p. 744.

(e) Amended Defence.]—See as to amending pleadings, ante, p. 14.
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Section II.—Denials and Traverses (/).

General Form of Denial or Traverse.

The defendant denies that [lie made the agreement alleged in the 
statement of claim or any agreement with the plaintiff, or, that the plaintiff

(/) Denials and Traverses. ]—The defendant must in his defence deny, either 
expressly or by necessary implication, or state that he does not admit, each allegation 
in the statement of claim of which he docs not admit the truth, because, by Ord. XIX., 
r. 13, every allegation of fact in any pleading, not being a petition or summons, if 
not denied specifically or by necessary implication, or stated to be not admitted in the 
pleading of the opposite party, shall be taken to be admitted, except as against an 
infant, lunatic, or person of unsound mind not so found by inquisition.

Before the Judicature Acts it was only material allegations which were admitted by 
reason of not being denied, and such matters of inducement as were explanatory only of 
the facts and not essential to the cause of action were not admitted by reason of their not 
being denied by the defendant's pleading, and could not properly be traversed (see Bullen 
A Leake, 3rd ed., p. 430) ; but, under the present rules, it is necessary to deny, or refuse 
to admit, any disputed allegations, lest they should otherwise be taken as admitted.

Denials must be specific, and not general, or vague, or evasive.
By Ord. XIX., r. 17, “ It shall not be sufficient for a defendant in his statement of 

defence to deny generally the grounds alleged by the statement of claim, or for a 
plaintiff in his reply to deny generally the grounds alleged in a defence by way of 
counterclaim, but each party must deal specifically with each allegation of fact of 
which he does not admit the truth, except damages.”

See ns to damages, pont, p. 629.
By Ord. XIX., r. 19, “ When a party in any pleading denies an allegation of fact in 

the previous pleading of the opposite party, he must not do so evasively, but answer 
the point of substance. Thus, if it be alleged that he received a certain sum of money, 
it shall not be sufficient to deny that he received that particular amount, but he must 
deny that he received that sum or any part thereof, or else set out how much he 
received. And if an allegation is made with divers circumstances, it shall not be suf
ficient to deny it along with those circumstances.” (See Thorp v. Ifohhwotih, 3 Ch. D. 
637 ; 45 L. j. Ch. 406 ; Byrd v. Nunn, 7 Ch. D. 284 ; 47 L. J. Ch. 1 ; Tildesley v. 
Horiter, 10 Ch. D. 31)3 ; 48 L. J. Ch. 495.)

By Ord. XIX., r. 20, “When a contract, promise, or agreement is alleged in any 
pleading, a bare denial of the same by the op|>osite party shall be construed only as 
a denial in fact of the express contract, promise, or agreement alleged, or of the matters 
of fact from which the same may be implied by law, and not as a denial of the legality 
or sufficiency in law of such contract, promise, or agreement, whether with reference 
to the Statute of Frauds or otherwise.” See further, pont, p. 576.

By Ord. XXL, r. 1, “ In actions for a debt or liquidated demand in money comprised 
in Ord. III., r. 6, a mere denial of the debt shall be inadmissible.” (See Copley v. 
Jaeknon, W. N. 1884, p. 39.)

By Ord. XXL, r. 3, “ In actions comprised in Ord. III., r. 6, classes (A.) and (B.), a 
defence in denial must deny such matters of fact, from which the liability of the 
defendant is alleged to arise, as are disputed ; e.g., in actions for goods bargained and 
sold, or sold and delivered, the defence must deny the order or contract, the delivery, 
or the amount claimed ; in an action for money had and received, it must deny the 
receipt of the money, or the existence of those facts which are alleged to make such 
receipt by the defendant a receipt to the use of the plaintiff." (See “ Sale of Good 
pont, p. 756 : “ Money lteceived," pont, p. 743.)

As to denials in actions on bills of exchange, &c., sec Ord. XXL, r. 2, cited, pont, p. 596.
By Ord. XXL, r. 5, “ If either party wishes to deny the right of any other party to 

claim as executor, or as trustee, whether in bankruptcy or otherwise, or in any
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sold or delivered to him the goods referred to in the statement of claim, or 
any part thereof ; or, that he drove the said cart and horse either negligently 
or unskilfully ; or, The defendants deny that they, or either of them, &c. ; 
or, no the mot may be].

[ The defence muet shite clearly what it is that is denied, and should deny 
it in substance. If an allegation of a fact is made in the statement of claim

representative or other alleged capacity, or the alleged constitution of any partnership 
firm, lie shall deny the same specifically.”

In actions for the recovery of land a defence of possession contains by implication 
a general denial of the allegations of fact contained in the statement of claim (Ord.XXI., 
r. 21, cited jioxf, p. 90(5).

Previously to the Judicature Acts, defendants in common law actions were allowed 
to plead certain general statements in denial of the plaintiff’s case, known as “general 
issues,” such as “ Xerer Indebted.'* “ Xon Axxvmpxit," “ Xon ext Fnetvm,” “ Xon 
Detinet,” and “ Xot (ivilti&c., and to raise thereunder many defences which would 
now be required to be pleaded specificallj'. (See Pullen & Leake, 3rd ed., pp. 4(10 (197 ; 
Jiyrd v. Xunn, 7 Ch. 1). 284, 287 ; 47 L. J. Ch. 1.) Similar forms of denial may still 
in some cases be used in defences, but,except in the case of Not (Juilty by Statute (see 
post, p. 88(1), the effect of such denials has been materially restricted by the rules, and 
they no longer operate ns general denials of the plaintiff’s case. Thus, under the 
present rules, the defendant mny still plead in his defence to an action on a con
tract that he did not make the promise or agreement alleged, but such denial has 
a different effect from that of the old general issue of mm (ixxninjixit, as it amounts 
merely to a denial in fact of the express contract alleged, or of the matters of 
fact from which the same may be implied by law, and not of its sufficiency in 
law. (See Ord. XIX., r. 20, ante, p. 527.) Moreover, the use of the expression “as 
alleged ’’ is now improper in a denial unless the defendant adds some words such as 
“ or at all,” so as to show that he is not merely denying the plaintiff's allegation along 
with the attendant circumstances alleged.

In pleading a denial, care should be taken to answer the point of substance 
(Ord. XIX., r. 19, xupra), so that the effect and purport of the denial may be clear 
and distinct, denying the point of substance, and not involving immaterial circum
stances included in the allegation to which it relates (///.). Thus, if a paragraph in 
a statement of claim contains a compound allegation, consisting of several distinct 
facts, e.(j., an allegation that “a bill of lading of goods shipped by the plaintiff was 
signed by A. B. as the defendant’s agent” (see R. S. C., 1883, App. C., Sect. V., No. 5)t 
it w'ould not be correct simply to state in the defence that the defendant denies or 
does not admit the paragraph in question. The proper mode of denying such a para
graph is to single out the particular part of it which the defendant desires to deny (e.g., 
that A. It. was the defendant’s agent), and to deny that oidy, or, if it is desired to deny 
the whole, to break up the compound allegation and deny each part of it separately.

As to the necessity for pleading an express denial of any implied averment of 
|>erformancc of a condition precedent of which it may be desired to contest the 
performance, see Ord. XIX., r. 14, cited ante, pp. 10,157 ; and poxt, p. 641.

A denial or traverse is usually framed in terms of the allegation denied (see R. S. C., 
1883, App. D., Sect. IV., Sect. V., and Sect. VI. ; App. E., Sect. III.) ; and will be 
in a negative or affirmative form, according to the form of the allegation traversed. 
Denials may also be pleaded by simply stating that the defendant denies the particular 
allegation disputed. (See R. S. C., 1883, App. D., Sect. VI.) The words “as alleged” 
should not generally be added to the denial (see Thorp v. Ildldtworth, 3 Ch. D. 637 ; 
45 L. J. Ch. 406), though in some cases, where that can be done without rendering the 
denial ambiguous in its effect, it is convenient and proper to do so. (See R. S. C., 1883, 
Sect. V., Nos. 1—3.)

In cases where the effect and meaning of a denial in terms of the opposite party’s
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along with circumstances such as the dale when or the place where it occurred, 
the fad should he denied, and not merely the fact atony with these circumstances. 
The defendant should not den y that a fact occurred “ as alleged ” unless he adds, 
“or at alt” or some other words to show that he intends to deny the alleged 
fact, and not merely that fad atony with any alleged attendant circumstances.']

allegation would in itself be doubtful or obscure, the defendant may often render it 
clear by adding an affirmative statement of what he contends to have been the facts 
of the ease. (See post, pp. 572, 570.)

A mere denial that the defendant did the act complained of “ wrongfullyor 
“ nutUcioushj," would usually be open to objection as embarrassing, and should not be 
pleaded. (See “ Defamation" post, p. 831.)

In general, a denial of the acts which are charged as constituting the injury, denies 
the bare acts only, and not their wrongful quality under the particular circumstances, 
unless in eases where no details are given of the ground of complaint, and the plaintiff 
describes the wrongful act complained of only by a legal term necessarily involving its 
wrongfulness, as, for instance, where the plaintiff expressly charges an *• assault,” or 
“battery,” or a “conversion” of goods, Ace. Sec “ Trespass** post, p. 922 ; “ ('oncer■ 
si on," post, p. 822.)

Except in such last-mentioned cases, a denial of the acts or matters complained of 
does not entitle the defendant to set up thereunder any matters in confession and 
avoidance of the alleged ground of complaint, and, accordingly, all matters in confes
sion and avoidance, that is, any facts which show, either that the act was not wrongful 
by reason of some excuse or justification, or that, although it was wrongful, the cause 
of action has been satisfied or discharged by matter subsequent, as, for instance, by a 
release, must be specially pleaded, when relied upon by the defendant in an action for 
a wrong. (See Ord. XIX., r. 15, ante, p. 523.)

As to the defence of “ Not Guilty by Statute," see post, p. 88ti.
Allegations which consist of mere statements or inferences of law (such as allegations 

of duty, Ac., as the legal result of facts) may be dealt with either by denying the facts 
which legally raise the duty, or by disputing by an objection in point of law the infer
ence drawn from the facts. (Seeante. p. 443 ; post, p. 5G1.) The defendant, however, 
may properly plead a denial of an allegation compounded of law and fact (Lucas 
v. XockeUs, 10 Bing. 157 ; ltansford v. Copeland, fi A. & E. 482).

It is not always advisable to deny or decline to admit every disputable allegation, 
because the defendant, under and subject to the provisions of the Judicature Act, 1890 
(53 k 54 Viet. c. 44), s. 5, and Ord. LXV., r. 1, ordinarily has to pay the costs of the 
issues on which he fails, and, under Ord. XXI., r. 9, and Ord. LXV., r. 2, the extra 
costs occasioned by reason of facts which ought to have been admitted having been 
denied or not admitted by the defence, and also because, where the proof of any issue 
lies upon the plaintiff at the trial the plaintiff has the right to begin, which involves 
the right to reply if evidence is adduced by the defendant.

In actions for unliquidated damages, whether founded on contract or on tort, the 
plaintiff has the right to begin by reason of the proof of the damages being upon him, 
but in actions for liquidated or nominal damages or for debt, the right to begin may 
frequently be obtained by omitting to plead any denial or refusal to admit, and plead
ing affirmatively only. (See Mercer v. Whatt, 5 Q. B. 447.) On the other hand, it is 
sometimes important to take a traverse in order to compel the plaintiff to call a par
ticular witness whom the defendant may wish to cross-examine, or by whose evidence 
he may hope to prove a particular fact which may be essential to his case.

Denial as to Damages. '—In general, it is unnecessary for the defendant to plead any 
denial or defence in answer to the plaintiff's allegations of general or special damage, 
for it is provided by Ord. XXL, r. 4, that “no denial or defence shall be necessary as 
to damages claimed or their amount ; but they shall be deemed to be put in issue in 
all eases, unless expressly admitted.” (Sec also Ord. XIX. r. 17, cited ante, p. 527.)

ti.L. M M
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The like, in Different Forme.

The defendant did not—[State trhat it is that is denied, as in the 
preceding form.']

The defendant did not------. On the contrary, he----- .

( Comprehensive Form of Denial (g).

The defendant denies specifically each and every allegation in paragraph
•----- of the statement of claim [or, Save as above admitted, the defendant
denies specifically each and every allegation in [paragraph ------of] the
statement of claim].

Form of llefusal to Admit (A).
The defendant docs not admit that—[Here state specijually what it is Dial 

the defendant refuses to admit.]

Section 111.—Defences Other than Denials (i).

The defence should be stated as concisely as /possible, and the forms

It would seem that this rule applies to allegations of the fact of damage, where such 
damage is the gist of the action, and essential to its maintenance ; but where in such 
cases the fact of the alleged damage is disputed, it is advisable that the defendant 
should plead a denial of it, or state expressly that he does not admit it. (See pmd, 
p. 831.) In practice it is not unusual, and often convenient, to plead to and deny 
allegations of damage, especially where special damage is alleged.

In actions for defamation, the defendant, if he intends to adduce evidence of certain 
specified matters in mitigation of «lamages, is expressly required to give previous notice 
or particulars thereof to his opponent, and it seems that in those cases such notice or 
particulars maybe given either in the pleadings or separately. (See Ord. XXXVI., 
r. 37 ; and 6 A 7 Viet. c. IMS, s. 1, cited post, pp. 843, 845.) It is a general rule in 
all actions for unliquidated damages, that matter which, if pleaded, would amount to 
an answer or justification of the cause of action cannot, without being pleaded, be 
proved in mitigation of damages {Watson v. Christie, 2 It. A 1\ 224 ; Linford v. ImUc, 
3 H. A N. 27li ; Perkins v. Vaughan, 4 M. A G. V88 ; and see Sperk v. Phillips, 5 
M. A W. 27V).

00 This form of denial may be used (Atkins v. Xorth Metropolitan Tramway (\k, 63 
L. J. Q. It. 361). It should not lx; adopted as a rule in denying the more inqxirtant or 
essential allegations in the statement of claim. These should be dealt with specifically. 
In dealing, however, with a long and complicated statement of claim or paragraph 
containing many statements, esjKicially when the latter are added by way of induce
ment or description, or are more or less immaterial, it is often useful to use this com
prehensive form. In such case, when the essential allegation has been specifically 
dealt with, it is often convenient to add the form qualified by the words save as 
aforesaid,” or “ save as above stated," or “ save as above admitted."

(A) Where the defendant refuses to admit allegations contained in the statement of 
claim, he must plead such refusal plainly and specifically {Thorp v. Holds worth, 3 Ch. D. 
637 ; 45 L. J. Ch. 406 ; sec jwr Grove, j., Mall v. L. .$• II . lly. (\>„ 35 L. T. 848).

{>) Defences other than Denials, j—In addition to or instead of denying the allegations
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applicable to the particular case, which will he found in Chapters XI. and 
XII., post, may be used.

Fur J'onns of Defence stating an Objection in Point of Law, see 
Proceedings in Lieu of Demurrerpost, p. 501.

Section IV.—Defences arising after Action brought (k). 

Defences arising after Action and before Deliverg of Defence.

After the commencement of this action, viz., on the------------- , 19—
[Here state the matter of defence retied upon.]

made in the statement of claim, the defendant may in his defence set up an affirmative 
ease, either by stating his version of the facts and showing that the plaintiff has no 
cause of action on the true facts, or he may plead in confession and avoidance and show 
that notwithstanding the facts stated by the plaintiff he has a defence.

All defences by way of confession and avoidance must, whether the action be founded 
on contract or on tort, be socially pleaded, except in those cases where they may be 
raised by pleading Not Guilty by Statute (see post, p. 886),or in actions for tire recovery 
of land where the defence of “ possession ” is applicable (see post, p. 906).

In general, defences by way of confession and avoidance either state I acts showing 
that the plaintiff never had a cause of action (as where the defendant in an action 
founded on contract pleads illegality, or a rescission before breach, or the defendant in 
an action for a wrung pleads a justification or excuse), or they state facts showing that 
a cause of action once subsisting has been subsequently discharged or rendered ineffec
tual (as where the defendant pleads a release pr other matter of discharge). In cases 
within Ord. XXV1J., r. 9, the omission to deal with a distinct cause of action 
or severable part of the claim may give the plaintiff a right to obtain leave to enter a 
judgment for the unanswered portion of the claim.

It is open to the defendant to “give notice by his pleading, or otherwise in writing, 
that he admits the truth of the whole or any part of the case of any other party” 
(Ord. XXXII., r. I), and in such case the other party may apply for such judgment as 
the admission may entitle him to (Old. XXXII., r. 6).

(If) By Ord. XXIV., r. I, “ Any ground of defence which has arisen after action 
brought, but before the defendant has delivered his statement of defence, and before 
the time limited for his doing so has expired, may be raised by the defendant in his 
statement of defence, either alone or together with other grounds of defence.”

By Ord. XXIV., r. 2, “ Where any ground of defence arises after the defendant 1ms 
delivered a statement of defence, or after the time limited for his doing so has expired, 
the defendant may. . . . within eight days after such ground of defence has arisen, or 
at any subsequent time by leave of the Court or a judge, deliver a further defence . . . 
setting forth the same.”

The above limitation of time for delivering the further defence is subject to the rules 
of Ord. LX1V. with respect to the computation of time, and extension of time by con
sent. (.See ante, p. 17.)

A defence of matter arising after action must show, either by express averment or 
by the dates, Ac., mentioned in the defence, that the ground of defence relied upon 
arose after action, as it will otherwise be constructl as referring only to matters which 
took place before action {Ellis v. Munson, 35 L. T. 585 ; sec post, p. 510 ; and see Brook» 
v. Jennings, L. R. 1 C. 1*. 476 ; Bullen A I<eakc, 3rd cd., "p. 451). If the defence as

M M 2
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For a Defence of Payment after Actum of a Pimple Contract Debt, see 
K. S. C., 188a, App. D., Sect. IV., cited “ Payment," post, p. 748.

Defence of Hatter arising after Action awl after Delivery of Defence : 
see ante, p. f>31.

Further Defence.

The defendant by way of further defence says that :—
1. After the delivery of the defence herein, viz., on the------------- , 19—

[Here state the matter of defence retied upon.]

Section V.—Particulars ok or under Defences.

Form of Particulars of Defence, delivered in pursuance of an Order under 
Old. XIX., r. 7. (Pee “ Particulars," ante, p. 87.)

19—. B. No. —.
In the High Court of Justice,

King’s Bench Division.
Between A. B...................................................... Plaintiff,

and
C. D......................................................Defendant.

Particulars :
The following are the particulars of [stale the matter of which the defen

dant has been ordered to give particulars] delivered pursuant to the order

pleaded is ambiguous in tbis respect, it seems that the plaintiff may apply to have it 
amended as embarrassing under Ord. XIX., r. 27, cited oiite, p. 11. (See Eltit Y. Munson, 
supra.)

Under the former system of pleading, a plea of matter arising after action was called 
a plea to the further maintenance of the action,or, if the defendant had already pleaded, 
a plea puis darrein continuance. It seems, notwithstanding Easier v. (lamgee, (1 Q. U. 1). 
til It!), that a defence pleaded under r. 2, of matter arising after action, does not o|>eratc 
as an abandonment of defences previously pleaded, and will be construed as an alter
native or additional defence only, but the plaintiff in such a case is at liberty to confess 
the defence and obtain judgment for costs under the following rule.

liy Ord. XXIV,, r. il, " Whenever any defendant, in his statement of defence, or in 
any further statement of defence as in the last rule mentioned, alleges any ground of 
defence which has arisen after the commencement of the action, the plaintiff may 
deliver a confession of such defence (which confession tuny be in the Form No. ô in 
Ap|fcudix 11., with such variations as circumstances may require), and may thereupon 
sign judgment for his costs up to the time of the pleading of such defence, unless the 
t'ourt or a judge shall, either before or after the delivery of such confession, otherwise 
order. (Sec post, p. G42.)

Particulars, j—The general principles upon which the Courts act in requiring 
particulate to be given of allegations or matters stated in claims are applicable equally 
to defences or other pleadings, and the rules relating to the giving of particulars are in 
general applicable to all pluadings, though from the nature of the case the occasion for
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of----- , tinted the------------- , 19— [State the particular* in aernntane*
with the order, anil, if necessary, in numbered paragraphs."]

Dated the------------ , 19—.
G. II., defendant’s solicitor [or, agent].

To Mr. E. F., the plaintiff’s solicitor [or, agent],

particulars arises somewhat less frequently in regard to defences and subsequent 
pleadings than in regard to claims. Thus where a defence consists of traverses or 
denials of allegations in the claim so that the defendant is not taking upon himself the 
on»* of proving any substantive facts, but is only denying or requiring proof of those 
alleged by the plaintiff, the occasion for particulars does not arise ; but where he pleads 
affirmatively, or sets up facts to be proved in answer to the plaintiff's case, he may be, 
and in general is, as much under obligation to give particulars as if he were alleging 
such or similar matters in a statement of claim. For instance, if a defendant sets up a 
defence of payments made he has to give particulars of the dates and amounts of such 
payments. So if he justifies a libel he must state the facts fully in his pleadings or give 
particulars. (Sec “ Particularante, p. 87.) .Similarly where he alleges that he is released 
from, or exonerated and discharged from the |>crformance of his contract, he must 
either by particulars or in t lie pleading itself give sufficient information to his opponent 
as to how and when he was so released or discharged. (Sec the foim in the text, p. 7.13, 
and see pp. 765.)
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Section I.
ir.

CHAPTER VII.

COUNTERCLAIMS (a).
PAOE

( 'ounterclaims in Ordinary Cases .... 584 
Counterclaims where New Parties are added as Defendants 

thereto..................................................................... 541

Section I.—Counterclaims in Ordinary Cases.

(ienerat Form of Defence and Counterclaim.
[Heading as in the form ante, p. 520.]

Defence.
1. ^ [To he filled up. See the general form of defence, ante, p. 520, and
2. i the forms of defences, post, Chapters XI. and XII.]

(// ) Counterclaims.]—Previously to the Judicature Acts, a defendant who had a 
cross-claim against the plaintiff could not in any case recover anything in respect of it 
from the plaintiff by way of counterclaim in the same action (,StooVe v. Taylor, 5 Q. B. 
1). 569, 575 rt nry. ; 49 L. J. Q. B. 857), although in cases of mutual debts within the 
statutes of set-off (2 Geo. 2, c. 22, s. 13; 8 Geo. 2, c. 24, ss. 4. 5), and in certain other 
cases mentioned under “ Set-off," jwst, p. 772, a defendant might plead a set-off by way 
of defence.

By the Judicature Act, 1873, s. 24 (3), the High Court of Justice and the Court of 
Appeal respectively, and every judge thereof, have “ power to grant to any defendant in 
respect of any equitable estate or right, or other matter of equity, and also in respect of 
any legal estate, right, or title claimed or asserted by him, all such relief against any 
plaintiff or {tetitioner as such defendant shall have properly claimed by his pleading, 
and as the said Courts respectively, or any judge thereof, might have granted in any 
suit instituted for that purpose by the same defendant against the same plaintiff or 
petitioner ; and also all such relief relating to or connected with the original subject of 
the cause or matter, and in like manner claimed against any other person, whether 
already a party to the same cause or matter or not, who shall have been duly served 
with notice in writing of such claim pursuant to any Rule of Court or any order of the 
Court, as might properly have been granted against such person if he had been made a 
defendant to a cause duly instituted by the same defendant for the like purpose ; and 
every person served with any such notice shall thenceforth be deemed a party to such 
cause or matter, with the same rights in respect of his defence against such claim as if 
he had been duly sued in the ordinary way by such defendant.”

By s. 24(7), “The High Court of Justice and the Court of Appeal respectively, in the 
exercise of the jurisdiction vested in them by this Act in every cause or matter pending 
before them resj>cctivcly, shall have power to grant, and shall grant, either absolutely 
or on such reasonable terms and conditions as to them shall seem just, all such remedies 
whatsoever ns any of the parties thereto may appear to Ik* entitled to in rcsjiect of any 
and every legal or equitable claim properly brought forward by them respectively in 
such cause or matter ; so that, as far as possible, all matters so in controversy between
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Counterclaim.
[3. The defendant repeats paragraph [2] of his defence, and says that :—]
![IIere state concisely, anil in the tame manner as in a statement of 

claim, the fads an which the counterclaim is bated. The forms of 
statement of daim in Chapters IV. and V. may be used. See, the 
farms of counterclaim infra."]

The defendant claims :—
[ Here state the amount of the debt or damages, or the relief or remedy, claimed.]

(Signed) L. If. [See ante, p. Id.]
Delivered the--------------, 19—.

(See R. S. C„ 1888, App. />., Sect, I.)

the said parties respectively may be completely and finally determined, and all multi
plicity of legal proceedings concerning any of such matters avoided."

By Orel. XIX., r. 3, “ A defendant in an action may set off, or set up by way of counter
claim against the claims of the plaintiff, any right or claim, whether such set-off or 
counterclaim sound in damages or not. and such set-off or counterclaim shall have the 
same effect as a cross-action, so as to enable the Court to pronounce a final judgment 
in the same action, l>oth on the original and on the cross-claim. But the Court or a 
judge may, on the application of the plaintiff before trial, if in the opinion of the 
Court or judge such set-off or counterclaim cannot be conveniently disposed of in the 
pending action, or ought not to be allowed, refuse permission to the defendant to avail 
himself thereof."

By Ord. XXL. r. 17, “ Where in any action a set-off or counterclaim is established as a 
defence against the plaintiff’s claim, the Court or a judge may, if the balance is in 
favour of the defendant, give judgment for the defendant for such balance, or may other
wise adjudge to the defendant such relief as he may be entitled to upon the merits of 
the case."

The right to counterclaim exists whether the claims on either side arc liquidated or 
unliquidated, pecuniary or non-pecuniary, legal or equitable (see Jud. Act. 1873, 
s. 24 (2), (3), (<»), (7), and Ord. XIX., r. 3. supra ; Gray v. Webb, 21 Ch. I). 802,804 ; 
fil L. ,1. Ch. 815 ; and see Pesant v. Wood, 12 Oh. 1). 005, 010, 030) ; and. except in 
cases where a third person or a co-defendant is added as defendant to the counterclaim 
(its to which, see /post, pp. 541 et set/.), it is not necessary that the counterclaim should be 
in any way connected with the subject-matter of the claim, or even rjundent generis 
with it. (See Peddall v. Maitland, 17 Q. B. D. 174, 181 ; 50 L. J. Q. B. 401 ; Gray 
v. Wrbh, mu/ira).

For the purpose of determining what claims may or may not be joined in a counter
claim. regard must be had to the provisions of Ord. XVIII. with respect to the joinder 
of different causes of action in a statement of claim. (See ante, p. 52 ; and sec 
Com/pton v. Preston, 21 Ch. D. 138 ; 51 L. J. Ch. 080 ; Macdonald v. Carinyton, 
4 C. V. IX 28.) Thus it seems that the provisions of Ord. XVIII., r. 2, which restrict the 
joinder of other claims in an action for the recovery of land, arc applicable to counter
claims, or at any rate, that a counterclaim which joins claims, the joinder whereof in a 
statement of claim would contravene those provisions, will be disallowed or excluded 
((bm/iton v. Preston, supra ; see ante, p. 53). But the provisions of Ord. XVIII., r. 5, 
which allow a plaintiff in certain cases to join claims against a defendant personally 
with claims against him as executor, have been held not to apply to counterclaims 
(Macdonald v. (briny ton, 4 C. !\ D. 28 ; 48 L. J. C. P. 17V). If a counterclaim joins 
claims which ought not to be joined, it may be wholly or partially disallowed or 
excluded under Ord. XIX., r. 3, supra, and Ord. XXI., r. 15, below cited, or may be 
struck out or amended as embarrassing (Com/don v. Preston, supra ; Macdonald v. 
('arinyton, supra ; and see Ord. XIX., rr. 3, 27, and Ord. XVIII., rr. 8, V, cited ante, 
pp. 11, 54).



53 G COUNTERCLAIMS.

Form of Counterclaim where no Defence is pleaded.

In the High Court of Justice, 
King’s Bench Division. 

Between A. 1i.....

G D.......

11)—. B. No. —.

.............................Plaintiff,
and
........................... Defendant.

[Defence.
Subject to the counterclaim hereafter set forth, the defendant admits 

the plaintiff's claim.]
Counterclaim.

1. I [Here stale in a summary form, in the same manner as in a
2. &c.) statement of claim, the material facts on which the defendant relies 

for his counterclaim, dividing the statement of them, when necessary, into

It is provided by Ord. XXI., r. 15, that “ Where a defendant sets up a counterclaim, 
if the plaintiff, or any other person named in manner aforesaid as party to such 
counterclaim v (/>., any person added as defendant along with the plaintiff to the 
counterclaim,see Ord. XXI. r. 11,cited post, p. 543), “contends that the claim thereby 
raised ought not to be disposed of by way of counterclaim, but in an independent 
action, he may at any time before reply apply to the Court or a judge for an order 
that such counterclaim may be excluded, and the Court or a judge may, on the hearing 
of such application, make such order ns shall be just.”

A counterclaim will be excluded under these rules where it would improperly 
prejudice or embarrass the plaintiff or unduly delay him in the prosecution of his 
action. (See Paduick v. Scott, 2 Ch. D. 73d ; 45 L. J. Ch. 350 ; Huyyons v. Tweed, 
supra ; dray v. Webb, 21 Ch. 1). 802 ; 51 L. J. Ch. 815.)

If a counterclaim is frivolous or vexatious, or discloses no reasonable grounds of 
counterclaim, it may be ordered to be struck out under Ord. XXV., r. 4, cited post, 
p. 563. So if it contains matter which is unnecessary or scandalous, or which may 
tend to prejudice, embarrass, or delay the fair trial of the action, the Court or a judge 
have power to order such matter to be struck out or amended under Ord. XIX., r. 27, 
cited ante, p. 11.

If the claims on both sides arc for liquidated amounts, such as would be the subject 
of set-off, the defendant may at his option plead his cross-demand either as a defence 
or ns a counterclaim, or he may plead it both as a defence and also as a counterclaim 
in the alternative. If the amount of such cross-demand exceeds the amount of the 
plaintiff’s liquidated claim, the defendant may plead in his defence a set-off of part of 
the debt due from the plaintiff, and may counterclaim for the residue of it, so as to 
recover judgment against the plaintiff for the excess.

Where the claim on either side is a claim for unliquidated damages or for non- 
pecuniary relief, and the case is not one in which the cross-claim of the defendant 
could have been pleaded as a defence under the law existing previously to the 
Judicature Acts, the cross-claim is not in general available by way of defence properly 
so called, and the defendant, if he seeks to avail himself of it in the same action, can 
only do so by pleading it ns a counterclaim.

A pecuniary counterclaim may be for cither a greater or a smaller amount than the 
amount of the plaintiff’s claim to which it is pleaded. (See Mostyn v. West Most ye, 
J|r., ft»., 1 C. V. D. 145 ; 45 L. J. C. P. 401 ; dray v. Webb, 21 Ch. D. 802 ; 51 L. J. 
Ch. 815.)

Under ordinary circumstances it is advisable for a defendant who has a cross-claim
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separate parayraphs numlnreil consecutively. See the forms of counterclaims 
infra. The firms of Statements of Claim set out in Chapters IT. amt V., 
ante, may he nsei/.]

The defendant claims [or, counterclaims] :—
[Here stale the amount of debt or damayes, or the relief or remedy 

rtaimed, in the same manner as in a statement of claim. If several 
distinct claims are made hy the counterclaim, they should he stated 
separately.']

(Signed) L. M.
Delivered the------------- , 19—.

(See II. S. 1883, App. I)., Sect. I.)

which can be properly and conveniently disposed of in the same action to plead it by 
way of set-off or counterclaim in the action, but he is not obliged to do so, as he may 
reserve it, if he chooses, for a cross-action against the plaintiff. (See “ Set-off," post, 
p. 775 : Thornton v. 8. K. By. Co., 9 Q. It. I). :t20 ; 51 L. J. Q. It. 322 ; Caird v. Mott, 
:t:t Ch. I). 22.) But, if such cross-claim has arisen out of the same transactions as the 
plaintiff's claim, and the defendant commences a cross-action against the plaintiff in 
respect of it during the pendency of the original action, the Court or a judge may order 
that the proceedings in one of the cross-actions shall lie stayed, on the terms that the 
claim of the plaintiff in that action may be set up by way of set-off or counterclaim in 
the other action [Thornton v. S. K. Hy. Chi., tupra ; Caird v. Most, supra; Ladd v. 
Pit lest on, 52 L. .1. Ch. 976 ; Adam ton v. Moore, 44 L. T. 420 : sec llyman v. Helm, 24 
( li. I». 681).

A counterclaim is treated for the purpose of taxation as a cross-action (Amon v. 
Bobhrtt, 22 Q. B. D. 543 ; Finska v. Brown, W. N. 1891, 116) ; whilst a set-off proper 
is a defence, and consequently the distinction between set-off properly so called and 
counterclaim is often material as regards costs. Where the defendant establishes a 
defence of set-off to an amount equal to or greater than the proved amount of the 
plaintiff’s claim, he thereby defeats the action, and is entitled (subject to the discretion 
of the Court or judge under Ord. LXV., r. 1, and the Jud. Act, 1890, s. 5) to the 
general costs of the action as well as to the costs of his defence of set-off. (See Baines 
v. Bromley, 6 Q, B. 1). at pp. 691, 694 ; 50 L. J. Q. B. 465 ; Lowe v. Holme, 10 Q. B. D. 
286 : 52 L. J. Q. B. 270 ; Lund v. Campbell, 14 Q. B. D. 821 ; 54 L. J. Q. B. 281.) But 
where the plaintiff succeeds on his claim and the defendant merely succeeds in 
establishing a cross-claim which can only be relied upon by way of counterclaim (as. 
for instance, where the claim on either side is for unliquidated damages), the plaintiff's 
claim, even if it is overtopped by the proved amount of the counterclaim, has not been 
defeated, and (subject to the discretion of the Court or a judge under Ord. LXV., r. 1, 
and the Jud. Act, 1890, s. 5, and, in cases where they apply, to the provisions of the 
County Courts Acts, 1888 and 1903, and Ord. LXV., r. 12), the plaintiff, having suc
ceeded in establishing his claim, is entitled to the general costs of the action, while the 
defendant is merely entitled to the costs of and incidental to his counterclaim (Blake 
v. Apple yard, 3 Ex. 1). 195; ( 'ole v. Firth, 4 Ex. D. 301 ; Xeale. v. Clarke, 4 Ex. D. 
2*6 ; W„rd v. Morse, 23 Ch. D. 377 ; Hawke v. Brear, 14 Q. B. 1). 841 ; 54 L. J. Q. B. 
315 : Ahrheeker v. Frost, 17 Q. B. D. 606 ; Shrapnel v. Laing, 20 Q. B. L>. 334 ; Westaeott 
v. Heron, [1891] 1 Q. B. 774 ; Atlas Ch. v. Miller, [1898] 2 Q. B. 500 ; 67 L. J. Q. B. 815).

If a defendant establishes a defence of set-off, the plaintiff only “recovers” the 
amount by which his proved claim exceeds the amount of the set-off (Ashcroft v. 
Fonlket, 18 C. B. 261 ; Beard v. Perry, 2 B. & S. 493 ; Xeale v. Clarke, tupra ; Stooke 
v. Taylor, 5 Q. B. D. 569 ; 49 L. J. Q. B. 857 ; Baines v. Bromley, supra). Whilst if 
a defendant merely establishes a cross-claim which is not pleadable as a defence by
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Counterclaim fora Debt for Money Uni, and for Damage» tor A'on-tleltvery 
of Good» soltl.

Counterclaim.

1. The defendant lent £500 to the plaintiff on the 1st May, 19—.
2. The defendant has suffered damage by the plaintiff’s breach of a

contract in writing, dated the-------------, 19— [or, contained in letters

way of set-off, ami can only be replied upon by way of counterclaim, the plaintiff is 
deemed to “recover” the whole amount of his proved claim (Stookc v. Taylor, mm pro; 
Haine* v. Jlromley, supra'), The provisions of the County Courts Acts, 1888 and 1003, 
and of Ord. LXV., r. 12, do not affect the right of a defendant who succeeds upon a 
counterclaim to obtain his costs in respect of such counterclaim (Blake v. Appleyard, 
supra ; Chat field v. Sedgwick, 4 C. P. D. 450).

From the above observations, it appears to l>c advisable, so far as regards costs, that 
a defendant who has a cross-demand which is pleadable as a set-off, should plead it, or 
a sufficient part of it, by way of defence as such set-off (adding, where necessary, a 
counterclaim for any excess thereof over the amount which maybe due to the plaintiff 
on his claim), rather than that he should set it up simply as a counterclaim. Under 
some circumstances, however, it may be more advantageous to the defendant to plead 
such cross-demand as a counterclaim than to set it up as a defence of set-off, for the 
plaintiff is obliged to reply specifically to a counterclaim (see po*t, p. 548), and, more
over, a counterclaim may be proceeded with, even if the action is dismissed or discon
tinued (sec Ord. XXI., r. 16), whereas a set-off would in such ease drop with the action. 
(See Mr (Iowan v. Middleton, 11 Q. B. I). 464 ; 52 L. .1. Q. It. 355.)

Parties to Counterclaims.]—If one of two or more joint defendants has a separate 
cross-claim against the plaintiff, he may counterclaim alone against the plaintiff in 
respect of it.

A defendant cannot set up a counterclaim which he jointly with another person, not 
a party to the action, has against the plaintiff (Pender v. Taddei, [18118] 1 Q. B. 798 ; 
67 L. J. Q. B. 703), but it may lie a sufficient reason for compelling the plaintiff to 
join a person as defendant, that, if joined, he would have a counterclaim either jointly 
with the original defendant against the plaintiff, or arising out of the transactions 
the subject of the action (Montgomery v. Foy, [1895] 2 Q. B. 321 ; 65 L. J. Q. B. 18 ; 
and sec Xnrris v. BêOZlêy, 2 I'. D. 80; 46 L. J. ('. 1’. 189).

By Ord. XVI., r. 11 (cited ante, p. 27), a general power is given to bring in parties 
necessary to enable the Court effectually and completely to adjudicate upon and settle 
all the questions involved in the cause or matter. A question which it was necessary 
in effect to determine as a subsidiary question, in order to arrive at a decision as to the 
principal matter in issue in the action, would appear to be a question involved in the 
original action. (Sec Montgomery v. Foy, supra.)

By Ont. XVI., r. 3, “ Where in an action any person has been improperly or unneces
sarily joined as a co-plaintiff, and a defendant has set up a counterclaim or set-off, he 
may obtain the benefit thereof by establishing his set off or counterclaim as against the 
parties other than the co-plaintiff so joined, notwithstanding the misjoinder of such 
plaintiff or any proceeding consequent thereon.”

Even where several plaintiffs have been properly joined in an action on a joint 
claim, the defendant, if he has a cross-claim against one of them only, or distinct cross
claims against each of them separately, may (subject to the rules above mentioned) 
counterclaim against one of them, or each of them accordingly (Manchester, J)c., Ily.Oi, 
v. Brooks, 2 Ex. D. 243 ; 46 L. J. Ex. 244).

In an action brought by the plaintiff in his personal character only, a counterclaim 
against him as executor would not, in general, be allowed (Macdonald v. Carington, 4
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dated the----- and------------- ,10—, nr an the rase may hi\ for the sale and
delivery by the plaintiff to the defendant of 5,<>0o tons of Merthyr steam

I*. D. 28, as ; 48 L. J. C. P. 17» ; see also Grmj v. llVW/, 21 Ch. D. 802 ; 61 L. J. Ch. 
81.1) ; and though, in an action by a trustee in his capacity as trustee, a set-off or 
counterclaim of claims of the eettui quo trust may lie set up, and in an action by a 
rout Hi quo trust claims of the trustee in his capacity as trustee (Banket v. Jarvis., [1903]
1 K. 11. 549 ; 72 L. J. K. B. 207 ; and sec post, p. 773), as a general rule the claims 
which arc permitted to lie raised by counterclaim must be claims against the plaintiff 
in the capacity in which he sues. (Sec M/trdo/uild v. Carington, supra ; Gray v. H'ebb, 
supra ; Alloway v. St or re, 10 Q. B. 1). 22 ; 52 L. J. Q. B. 38 ; St u more v. Campbell, 
infra.) Thus, if the plaintiff sues as public officer of a company authorised to sue 
by its public officer, a counterclaim against him for debt or damages personally, in his 
private capacity, would not be allowed.

There is power to transfer to the Chancery Division an action, in which there is a 
counterclaim for relief, which the Chancery Division alone has the proper machinery 
to administer. (See ante, pp. 33, 34, 09.)

Mode of pleading Counterclaims.]—A counterclaim is in the nature of a statement 
of claim in a cross-action by the defendant (Me G mean v. Middleton, 11 Q. B. D. 404, 
173 : 52 L. J. Q. 11. 355 ; A mon v. Bobbett, 22 Q. B. 1). 543, 548; 58 L. J. Q. B. 219 ; 
Stumore v. Campbell, [1892] 1 Q. B. 314, 310 : 01 L. J. Q. B. 4<13 : Leri v. Anglo-Con
tinental Gold Hoof*, [1902] 2 K. B. 481. 483 ; 71 L. J. K. B. 789), and substantially 
the same principles of pleading apply to it as would be applicable to a statement of 
claim in such cross-action.

By Ord. XXI., r. 10, “Where any defendant seeks to rely upon any grounds 
as supporting a right of counterclaim, he shall, in his statement of defence, state 
specifically that lie does so by way of counterclaim.”

A counterclaim should have the word “ Counterclaim ” prefixed to it as a heading, so 
as to distinguish it from what is pleaded merely as matter of defence to the plaintiff's 
claim, though the mere absence of such heading would not invalidate a counterclaim which 
was otherwise properly pleaded. (Sec Lees v. Patterson, 7 Ch. I). 800 ; 47 L. J. 
Ch. 010.)

A counterclaim must contain a statement in a summary form of the material facts, 
but not the evidence by which they are to be proved, and such statement must, when 
necessary, lie divided into paragraphs numbered consecutively. (See Ord. XIX., r. 4, 
cited ante, p. 5.)

Where the defendant pleads both a defence and a counterclaim, the paragraphs of 
tin- counterclaim are usually numbered as though they were a continuation of the 
paragraphs of the defence.

It is provided by Ord. XX., r. 7, that where the defendant relies upon several distinct 
grounds of counterlaim founded upon separate and distinct facts, such grounds of 
counterclaim must lie stated, as far as may be. separately and distinctly. (See ante,

The facts pleaded as supporting a counterclaim must lie such ns would be sufficient 
to support an action brought by the defendant for the same cause of complaint. (See 
Birmingham Estates Co. v. Smith, 13 Oh. D. 500 ; 49 L. J. Ch. 251 ; Gaslight, <Çv\, Co. 
v. Holloway, 52 L. T. 434 : McGowan v. Middleton, 11 Q. B. D. 464 : 52 L. J. Q. B. 
355.) If they are not such as would lie sufficient for that purpose, the counterclaim 
will be open to an objection in point of law under Ord. XXV., r. 2. (See post, 
|>. 561.)

The defendant is not allowed to rely for his counterclaim upon matters which 
have been stated simply as grounds of defence to the plaintiff’s claim, and arc not 
specifically referred to in the counterclaim (see Hillman v. Mayhew, 24 W. R. 
485 ; Crowe v. lia mi rot, 0 Ch. I). 753 ; 46 L. .1. Ch. 855 ; and Lees v. Patterson, 
supra), but he may by reference incorporate in his counterclaim allegations 
already made in the defence. (Sec the form ante, p. 535 ; and see Birmingham
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coal at 18*. lid. per ton f.o.b. at Cardiff, by equal monthly deliveries over 
the first five months of 15105.

3. The April and May instalments were not delivered.
Particulars of the damages :—

£ *. il.

Difference between market price in April and May, and 
the contract price, in. Gil. per ton on 2,000 Ions . . 230 0 0

The defendant claims [or, counterclaims] :—
(1.) £500.
(2.) £250.

(Signeil) L. M.
Delivered the------------- , 19—,

(See R. S. C., 1883, App. I)., Seel. VIII.)

K*tatea Co. v. Smith, 13 Ch. D. 506 ; 40 L. J. Ch. 251 ; J ton hoir v. Loir, 13 Ch. D. 663 ; 
4V I* J. Ch. 269.)

Particulars of the matters relied upon as supporting the counterclaim must lie given 
in all cases where they are required to bo given by Ord. XIX., r. 0, and, if sufficient 
particulars are not given, an order maybe made for further and better particulars. 
(Sec On!. XIX., rr. 6, 7, cited mite, pp. 37, 38.)

A counterclaim, like a statement of claim, must state specifically the claim made or 
relief sought by the defendant, though where the defendant has specifically stated the 
particular relief claimed it is unnecessary for him to add a claim for general or other 
relief, which may always be given as if it had been asked for. (Sec Ord. XX., r. 6.)

Where the defendant pleads no other defence than à counterclaim, the allegations 
of fact contained in the statement of claim (except allegations as to damages) will be 
taken to be admitted by him (Ord. XIX.. rr. 13, 17, cited ante, p. 627), but the Court 
has a discretion whether to make an order for judgment under Ord. XXXII., 
r. (i, in respect of a pecuniary claim, where there is a substantial counterclaim for 
debt or damages to an equal or greater amount (Money Steamship Co. v. Shuttle north, 
10 Q. n. D. 46H ; 11 Ih. 531 ; 62 L. J. Q. B. 522).

By Ord. XXVIII., r. 3, “ A defendant who has set up any counterclaim or set off 
may, without any leave, amend such counterclaim or set-off at any time before the 
expiration of the time allowed him for answering the reply and before such answer, or 
in case there be no reply, then at any time before the expiration of twenty-eight days 
from defence ” It seems that this rule applies only to matters pleaded by way of 
counterclaim, and that where a strict set-off is pleaded merely by way of defence, the 
defendant, if he wishes to amend it, must obtain leave to do so under Ord. XXVIII., 
r. 1. (See ante, p. 14.)

The time allowed for delivering to the plaintiff a counterclaim or a defence 
containing a counterclaim is the same as that for delivering a defence. (See 
ante, p. 620.)

A counterclaim, like a defence of set-off (see jwst, p. 776), may (subject to the power 
of disallowance or exclusion under Orel. XIX.,r. 3, and Ord. XXI., r. 16) be pleaded in 
respect of matters arising after action brought (Jud Act, 1873, s. 24 (3) (7) : lieddull 
v. Maitland, 17 Ch. I). 174 ; 60 L. J. Ch. 401 ; Kills v. Munson, 35 L. T. 686 ; Toko v. 
Andrews, 8 Q. B. D. 428 : 61 L. J. Q. B. 281 ; Wood v. (foodwin, W. N. 1884, p. 17). 
Where matters arising after action are relied upon as a substantive ground of counter
claim, the counterclaim must show, either by express statement or by the dates therein 
mentioned, dec., that the matters relied upon arose after action brought, as it will 
otherwise be deemed to have been pleaded in respect of matters arising before action 
(Kill* v. Munson, supra ; ami see ante, p. 531).
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Defence and Counterclaim in an Action for the jiricc of G owl* sold, on llte 
grouml of Breach of Warranty : see “ Bale of Goods," jiost, pp. 7CO et seij.

Defence anil Counterclaim in an Action for Work done and materials 
provided under a Building Contract : see the Forms, ante, p. 3(i, and 
jiost, p. 804.

Defence ami Counterclaim in an Action for Tres/iass to Land, llie Defence 
justifying the Entry for the purpose of removing an unlawful Obstruc
tion, and the Counterclaim claiming Damages for the Obstruction : see 
Norfolk (Duke of) v. A r but knot, 4 C. P. D. 290 ; 5 lb. 890.

For forms of Defences of Set-off, see “ Set-off," post, pp. 772 et seq.

Section II.—Counterclaims where New Parties are added as 
Defendants thereto (i).

General Form of Defence and Counterclaim, where a Person not a parly 
to the original Action is added as a Defendant atony with the Plaintiff 
to the Counterclaim.

19—. B. No.------.
In the High Court of Justice,

King's Bench Division.
Between A. B.........................................Plaintiff,

and
C. D................................................ T....Defendant,

(by original action)
And between the said C. D....................Plaintiff,

and
the said A. B. and E. /’....Defendants,

(by counterclaim).

Defence.

1. 1 [Here slate the grounds of defence to the plaintiff's daim in
2. ) the action. See ante, p. 520.]

(1) Joinder of Third Partie» a» Defendant» to Counterclaim.]—Itv the Judicature Act, 
1373, s, 24 (3) (liste, p. 534), a defendant who has a cross-claim against the plaintiff
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Counterclaim.
8. ) [Here stale in a summary form, in the same manner as in a stale- 
4. j ment of claim in an action brought by the défaillant against the 

plaintiff and the third jxrson, the facts relied upon by the defendant for the 
claims made against them by his counterclaim, diriding the statement, where 
necessary, into separate paragraphs numbered consecutively. See the general 
forms of counterclaim above given. The plaintiff in the action should con
tinue to be spoken of as “the plaintiff” in the body of the counterclaim, and 
similarly the counterclaiming defendant should continue to call himself “ the 
defendant," or, if he is one of several defemlants, “ the defendant C. D."\ 

The defendant claims against the said A. H. and E. F.—[Here state the 
amount of debt or damages, or the remedy or relief claimed by the counter
claim : see the general forms of counterclaim above given. If any distinct part 
of the claims made by the counterclaim are against one only of the defendants 
to the counterclaim, such /mi t should be slated as being made against that 
person.']

General Form of Defence and l 'ounterclaim by one of two or more Defendants 
who has joined a Co-defendant us a Defendant along with the Plaintiff 
to a I 'ounterclaim (c).

IV—. li. No.
In the High Court of Justice,

King's Bench Division.
Between A. li........................

and
Plaintiff,

C. D. [F. F.] and G.H.........
(by original action) 

And between the said G, D.............

Defendants,

Plaintiff,
and

the said A. II. and the said G. //....Defendants, 
(by counterclaim).

Defence
of the above named defendant G. D.

[ The same as in the preceding form of defence.]

along with some other (icraon is at liberty to a. Id such oilier (lersoii as a defendant along 
with the plaintiff to a counterclaim in rcsjieet of it, provided that the relief claimed by 
the counterclaim relates to or is connected with the original subject of the action, and 
is relief in which the plaintiff is interested, and which might properly have been 
granted in an action brought by the defendant against the plaintiff and such thinl 
jieison, and Ihis right applies, whether such third person is already a party to the 
action or not, and consequently a co-defendant may be joined as defendant along with 
the plaintiff to such counterclaim.

(c) Where a third 1 arson or a co-defendant is added an a defendant along with the
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Counterclaim.
;i. ) [Here state in a summary form, in the same manner ns in a state- 
4. ) ment of claim in an action brouyhl by the counterclaiming defendant 

m/ainst his co-defendant and the i>luinliff, the farts retied on for the claims

plaint iff to n counterclaim, the relief sought against such third person or eo-defendant 
must be “relief relating to or connected with the original subject of the cause” (Jud. 
Act, 1873, n. 24 (3), cited ante, p. 534 ; see Padwiek v. Scott, 2 (îh. D. 730 ; 45 L. J. Ch. 
350 ; Turner v. J fed ties ford (rim Ex. D. 145 ; 47 L. J. Ex. 200 ; Barber v. Blailterg, 
10 Ch. D. 473 ; 51 L. J. Ch. 500), and such “as might pro|>erly have been granted 
against such person if he had been made a defendant to a cause duly instituted by the 
same defendant for the like purpose,” and must be relief which in some way concerns 
or involves the plaintiff (Trelearen v. /tray, 45 L. J. Ch. 113 ; Dear v. Sworder,
4 Ch. D. 470).

The defendant cannot add a third person as defendant to a counterclaim which 
merely claims relief «against such third person or against the plaintiff in the alternative 
(Central A frican Co. v. Grove, 48 L. J. Ex. 510) ; and it has been held that a person 
cannot tie joined as defendant along with the plaintiff to a counterclaim where relief 
is only claimed «against the plaintiff and such person in one of two inconsistent alterna
tive* (Pratts v. Bitch, 4 Ch. D. 432 ; see Child v. Sfcttni/ic/, 5 Ch. l>. 686 ; 48 L. J. Ch. 
M2). Hut where a counterclaim relates to the plaintiff's cause of action, and raises a 
question between the defendant and the plaintiff along with the person so added as a 
party, it is not necessary that the person so added should be one who could have joined 
as a co-plaintiff in the plaintiff’s claim, or that the counterclaim should show a joint 
liability on the part of the plaintiff and of the person so added. (Turner v. Hednesford 
(ion Co., supra.)

By Ord. XXL, r. 11, “ Where a defendant by his defence sets up any counterclaim 
which raises questions between himself and the plaintiff along with any other persons, 
he shall add to the title of his defence a further title similar to the title in a statement 
of claim setting forth the names of all the persons who, if such counterclaim were to 
be enforced by cross-action, would be defendants to such cross-action, and shall deliver 
his statement of defence to such of them as are parties to the action within the period 
within which he is required to deliver it to the plaintiff.” (Sue the forms, supra.) 
Although in the “ further title ” which is required to be added under the above rule the 
counterclaiming defendant is described as plaintiff by counterclaim, and the plaintiff 
and the {lerson joined along with him are described as defendants by counterclaim, 
this method of description should not be followed in the body of the pleading, ns it 
might produce confusion, and it is better that in the body of the counterclaim the 
defendant in the action should continue to be described as the “defendant,” or the 
“defendant C. as the case may be, and the plaintiff in the action as “the 
plaintiff.”

The time prescribed for delivery of a statement of defence to the plaintiff is. if the 
statement of claim was delivered pursuant to an onler, ten days after delivery of the 
claim in the absence of any other order as to time. (See ante, p. 521.)

By Ord. XXI., r. 12, “ Wheie any such person as in the last preceding rule mentioned 
is not a party to the action, he shall be summoned to appear by being served with a 
copy of the defence.”

A third person or co-defendant who is added as a defendant along with the plaintiff 
to a counterclaim may reply to the counterclaim any matters which would be a defence 
to a statement of claim in an action brought by the defendant for the same cause of 
complaint (see Jud. Act, 1873, s. 24 (3), above cited) ; but he may not counterclaim. 
(See pont, p. 54V.)

As to the time allowed to such third person or co-defendant for delivering his reply, 
it is provided by Ord. XXL, r. 14, that “ Any person named in a defence as a party to 
a counterclaim thereby made may deliver a reply within the time within which he
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made against them by the counterclaim : nee the taut preceding form of 
counterclaim. The co-defendant ic/to is joined as a defendant to the counter
claim nuty be called “ the defendant (/. //.’’]

The defendant C. I). against the said .!. H. and (1. //.—[Here stale, the 
amount of debt or damn yes, or the remedy or relief claimed by the counterclaim, 
distinguishing, if necessary, as h daims made against either of the defendants 
to the counterclaim sejiaralely from the other : see the Iasi preceding form of 
counterclaim.]

might deliver n defence if it were a statement of claim," tints, in the absence of any 
other order as to time, making it ten days from the delivery of the counterclaim. (See 
ante, p. 521.)

If the grounds |ilvailcd as su|t|iorting the counterclaim are not sucli as would su] [miv! 
an action for the same cause, a third («.'Ison or co-defendant added as a defendant 
to the counterclaim may plead in his reply an objection in |ioiut of law (/>««« v. 
lluch, 4 Ch. D. 452 ; Child v. Stenning, 5 Ch. It. 695 ; 48 L. J. Ch. 392 ; and see jimd, 
j). 561).



[ 545 ]

CHAPTER VIII.
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Section I.—Replies and Subsequent Pleadings in 
Ordinary Cases.

Ordinary Form of Reply to a Defence, where the Defendant has not 
pleaded a Counterclaim.

19—. B. No.—.
In the High Court of Justice,

King’s Bench Division,
Between A. B.................................................Plaintiff,

tend
C. D.................................................Defendant.

Reply.
1. The plaintiff joins issue on the defence.
2. Ac. [Here state in a summary form, and in parayraphs numbered 

consecutively, the special yrounds of reply relied upon.]
(Siyned) L. 31.

Delivered the-------------, 19—.
(See R. S. C., 1883, Ajep. E., Sects. I. and II.)

(«) Repliei and Subsequent Pleading». By Onl. XXIII., r. 1,“ Except in Admiralty 
actions no reply shall be delivered unless the same be ordered,” and by Ord. XXIII., 
r. 2, the time, in the absence of any other order as to time, for delivery of the reply is 
ten days after the defence or last of the defences.

As to the title,date, description, and signature, Ac., of replies and subsequent plead
ings, sec ante, pp. 4, 5,13, and the forms in the text ; and see post, p. 548.

The plaintiff, where no counterclaim is pleaded, will in most cases find it unnecessary 
to deliver a reply, as in the absence of any reply the pleadings are “ deemed to be 
dosed ” at the expiration of the time for delivery of the reply, and “ all the material 
statements of fact" in the defence deemed to have been denied and put in issue 
(Ord. XXVII., r. 13). but in some eases, ns, for example, if the plaintiff desin a tondmi', 

B.L. N N
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For forms of Reply where the Defendant has pleaded a Counterclaim, 
see posty p. 548, et seq.

For forms of Reply stafiny an Objection in Point of Law, see 
“Proceedings in Lieu of Demurrerpost t pp, 501-565.

Reply stating different Grounds of Reply to different Grounds of Defence 
all eyed by the Defendant.

1. As to paragraph-----  [or, the ------ and------paragraphs] of the
defence [or, As to the allegation that, «fcc., or, As to so much of the defence 
us alleges that, «fcc.J, the plaintiff joins issue.

2. As to paragraph----- - of the defence—[/fere state any grounds of
reply as to the matters alleged in that paragraph.]

so ns to save unnecessary costs, some of the facts in the defence, whilst denying others ; 
or if he desires to a lmit the facts, or some of the facts alleged in the defence, and to 
meet them by asserting new and additional facts, pleading, as it was cal'.e<l, under the 
former system in confession and avoidance, lie must get leave to deliver and deliver a 
reply. He must also do so if he wishes to plca<l in answer to the defence that it 
mistakes the cause of action. (See post, p. 551.) He must also do so where the defence 
contains a counterclaim which he desires to contest. (See pout. p. 518.) He must also 
do so if he wishes to plead specifically an objection to the defence in point of law. 
(See post, p. 5(51.)

Wherever a reply is delivered by the plaintiff, he will be deemed to admit all such 
material facts alleged by way of «lefence to the claim as are not denied either by a joinder of 
issue or by specific denials in the reply. (See Ord. XIX., rr. 13, 18, cited ante, p. 527, 
and infra.)

In all cases when the plaintiff desires to deliver a reply he must get leave to do so 
(Ord. XXIII., r. 1, supra). The leave is obtained by getting an order for it on the 
summons for directions or on a subsequent application at chambers.

A joinder of issue operates as a denial of all material allegations in the defence, if 
pleaded to the whole defence, and if pleaded only to a part of the defence, to a denial 
of all such allegations in that part. (8ee Ord. XIX., r. 18.) “ Each party in his pleading 
(if any) siilisequent to reply may join issue upon the previous pleading ” (/A.). that 
a joinder of issue is a pleading which may, where applicable, be used in all cases 
except in answer to a statement of claim or to a counterclaim. (See jtott, p. 548.)

The reply should answer the whole of the matters to which it is pleaded, as the 
defendant may otherwise move for judgment on admissions under Ord. XXXIL, r. (5. 
(See ante, p. 531.) If necessary, the plaintiff may, after receipt of the defence, and 
before taking any further proceeding (other than an interlocutory application), with
draw all or any part of his claim by a notice of discontinuance under Ord. XXVI., r. 1. 
He cannot properly do this by his reply. (See lirooking v. Mandalay, 2 Times Hep. 827.)

Where any particular ground of reply applies only to a part of the grounds of defence 
alleged by the defendant, the paragraph stating that ground of reply should be so 
expressetl as to show distinctly that it is pleaded only to that part.

The plaintiff in replying, may rely either on legal or on equitable grounds of reply
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Reply to a Defence pleaded by one of several Defen huh who bare 
severed in their Defences.

It)—. 15. No. —.
In the High Court of Justice,

King’s Bench Division.
Between A. It. and C. D............................... Plaintiffs,

and
F. F., G. H. and /. K. ...............Defendants.

Reply
to the defence of the defendant G. H.

1. The plaintiffs, as to the defence of the above-named defendant G. H., 
say that—[Here state the grounds of reply relied upon in answer lo the defence 
to which the reply is pleaded.]

Form of Rejoinder to a Reply, where the Defendant has not pleaded 
a Counterclaim.

[Heading as in the form ante, p. 545.]

Rejoinder.
1. The defendant joins issue on the reply.
2. &c. [Here stale, in paragraphs numbered separately, any special grounds 

of ref under pleaded by leave under Ord. XXIII., r. 8, cited infra.']

(sec ante, p. 33), or on both, ami may plead alternative or inconsistent grounds of reply, 
if he thinks fit.

With respect to the numbering of paragraphs in replies and subsequent pleadings, 
see ante, p. 522, and with respect to the order in which different grounds of reply should 
lx* pleaded, see the observations as to the order of pleading defences, ante, p. 524.

If the plaintiff alleges any fresh facts in his reply, he must take care that his reply is 
consistent with his statement of claim, as it would otherwise contravene the provisions 
of Ord. XIX., r. Hi, which direct that “ No pleading shall, except by way of amendment, 
raise any new ground of claim or contain any allegation of fact inconsistent with the 
previous pleadings of the party pleading the same.” A defect of this kind under the 
former system of pleading was called “ a departure ” in pleading, and was a ground of 
demurrer. (See Bullen & Leake, 3rd ed., p. 819.) It will now be ground for an appli
cation to strike out the reply or rejoinder in which the defect occurs.

The pleading (if any) of the defendant in answer to the plaintiff’s reply is called a 
rejoinder, but, as a joinder of issue on the reply will be implied from not delivering a 
rejoinder (Old. XXVII., r. 13), it is unnecessary to deliver a rejoinder, except where the 
defendant desires to admit some of the facts stated in the reply, or to state fresh facts 
by way of confession and avoidance of the matter pleaded in the reply, or to plead an 
objection in point of law to the reply. In either of the two last-mentioned cases leave 
to rejoin specially must be obtained accordingly. (See Ord. XXIII., r. 3, below cited.)

By Ord. XXIII., r. 3, “No pleading subsequent to reply other than a joinder of 
issue shall be pleaded without leave of the Court or a judge, and then shall be pleaded 
only upon such terms as the Court or judge shall think fit. Every pleading subsequent 
to reply shall be delivered within the time specified in the order giving leave to deliver

n n a
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Fur form of Rejoinder lo u Replu, where the Defendant has pleaded a 
Counterclaim, see post, p. 550.

Suction II.—Replies, \r., when the Dependant sets up a

(’oUNTKIH'LAIM.

General Form of Reply to a Defence and Counterclaim (b).

19—. B. No. —.
In the High Court of Justice,

King’s Bench Division.
Between A. B.................................................... Plaintiff,

and
C, D..................................................... Defendant.

Reply.
As to the defence :—
1. | [Here slate the reply lo the matter alleged by way of defence: see
2. I “ Replies," ante, p. 545.]

the same, or if no time be ho specified four days after the delivery of the previous 
pleading, unless the time shall Ik? extended by the Court or a judge.”

As to the mode of computing time, and as to vacations, &c., see ante, p. 17.
As to replies where there is a counterclaim, see infra.
(b) The pleading in answer to a counterclaim is a “ reply ” and should be so called, 

and should not be called a “defence to counterclaim.” It is in the nature of a defence 
to the claim set up in the counterclaim, and is subject to substantially the same rules 
of pleading as defences to statements of claim. (See ante, p. 520.) It cannot be delivered 
without an order giving leave to deliver it. (See Ord. XXIII., r. I, ante, p. 545.) Such 
order should be obtained on the summons for directions, or on a subsequent application. 
If a counterclaim alone is pleaded, or a counterclaim with a defence, the time for reply, 
in the absence of any special order or direction, is ten days (Ord. XXIII., r. 2 ; Ord. 
XXI., r. 14).

The plaintiff, in his reply to a counterclaim, may plead anything which would be 
pleadable by way of defence to a cross-action for the same cause of complaint. (See 
Me (rowan v. Middleton, 11 Q. B. D. 4(14, 470 ; 52 L. J. Q. B. 355.)

Ord. XIX., r. 17, provides that it shall not be sufficient for a plaintiff, in his reply 
to a counterclaim, to deny generally the grounds alleged by the counterclaim, and 
that he must deal specifically with each allegation of fact of which he does not admit 
the truth, except damages. (See ante, p. 527.) Hence a plaintiff is not entitled to 
reply to a counterclaim by a mere joinder of issue, and a reply to a counterclaim 
which merely pui’i>orts to join issue may be struck out as irregular (Jtenbow v. Low, 
13 Oh. D. 553 ; see Green v. Serin, 13 Ch. D. 589) ; and where there is a counterclaim 
which the plaintiff contests, whether it is pleaded together with a defence or alone, 
a reply is necessary. By Ord. XXI11., r. 2, the time for delivering such reply is, in the 
absence of other order as to time, ten days after the defence or the last of the defences.

A plaintiff not under disability will be taken to admit every allegation of fact in 
the counterclaim which he does not deny specifically or by necessary implication, or 
expressly refuse to admit in his reply, except allegations as to damages claimed or 
their amount. (See Ord. XIX., r. 13, cited ante, p. 527, and Ord. XIX. r. 17, supra.) 
This, however, is not applicable to a reply of “ possession ” pleaded in answer to a 
counterclaim for the recovery of land. (See Ord. XXI., r. 21, cited post, p. 906.)

If the plaintiff disputes the counterclaim, he must raise by his reply all matters
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As to the counterclaim :—
:j, | [Here slate the grounds of reply to the mutters alleged by way of 
I. j counterclaim, pleading each distinct ground of reply in a separate 

paragraph, and numbering the paragraphs consecutively : see the forms of 
replies to counterclaims, infra. The forms of defence set out in Chapters XI.
and XII., post, may be used.]

(Signed) L. il. 
Delivered the--------------, 111—.

which show the counterclaim not to be maintainable, or that the transaction is either 
void or voidable in point of law, and all such grounds of reply as, if not raised, would 
he likely to take the opposite party by surprise, or would raise issues of faet not arising 
out of the preceding pleadings, as, for instance, fraud, Statute of Limitations, release, 
payment, performance, facts showing illegality, either by statute or common law, or 
Statute of Frauds (Old. XIX., r. 15, cited ante, p. 523).

If the facts stated in the counterclaim do not show any sufficient ground of action 
against the plaintiff, an objection in point of law may be pleaded by the reply to the 
counterclaim. (See Old. XXV., r. 2, cited post, p. 500.)

By Ord. XXII., r. V, “A plaintiff may in answer to a counterclaim pay money into 
Court in satisfaction thereof, subject to the like conditions as to costs and otherwise 
as upon payment into Court by a defendant.*’ (See *•Payment into Court,” post, p. 748.)

It is provided (inter alia) by Ord. XXIV., r. 1, that “ if, after a statement of defence 
has been delivered, any ground of defence arises to any set-off or counterclaim alleged 
therein by the defendant, it may be raised by the plaintiff in his reply, either alone or 
together with any other ground of reply and by Ord. XXIV., r. 2, that “ where any 
ground of defence to any set-off or counterclaim arises after reply, or after the time 
limited for delivering a reply has expired, the plaintiff may, within eight days after 
such ground of defence has arisen, or at any subsequent time by leave of the Court or 
a judge, deliver a further reply setting forth the same.” (See mite, p. 531.)

A reply pleaded by the plaintiff under the above rules must show by express aver
ment, or by the dates therein mentioned, &c.., that the matter relied upon has arisen 
since the delivery of the statement of defence. (See Elli* v. Munson, 35 L. T. 585 ; 
and see ante, p. 531.)

Where the plaintiff sets up, in answer to a counterclaim, a ground of defence which 
has arisen after action brought and before the defence and counterclaim has been 
delivered, the ease is not within the words of Ord. XXIV. ; but any such ground of 
defence to a counterclaim may be set up by the plaint iff in his reply under the provisions 
ot s. 21 (3) of the Jud. Act. 1873 (Take v. Andrew*, 8 Q. B. I>.428 ; 51 L. J. <). B. 281 : 
and see Renton (or Gibb*) v. Neville, 2 Q. B. 181 ; 09 L. J. Q. B. 614). A person
nut a party to the original action, but brought in as defendant to a counterclaim, is 
held not to be entitled to counterclaim (Street v. Garer, 2 Q. B. 1). 498 ; 4tJ L. J. Q. B. 
582 ; Aleoy, )'c. Co. v. Greenhill, [1890] 1 Ch. 19 ; 05 L. J. Ch. 99). A plaintiff may, 
in his reply to a counterclaim founded upon a cause of action, or contract, which he 
does not admit, and which he has not set up in his claim, himself set up, in answer 
to such counterclaim, a counterclaim founded upon such cause of action, or contract. 
but only by way of protection or shield against such first-mentioned counterclaim 
(Renton v. Neville, supra). A plaintiff in his reply to a counterclaim has been per
mitted to counterclaim against the defendant in respect of cross-claims against the 
defendant which accrued to the plaintiff since the delivery of the defence (Take v.

I mimes, supra ; but see Elli* v. Munson, 35 l. T. 585 ; Alcoy, $c. (\>. v. G roe tthill, 
supra, and Renton v. Neville, supra).

As to replies by a person named as defendant along with the plaintiff to a counter
claim, see post, p. 551.

Headings subsequent to the reply to a counterclaim are subject to Ord. XXIII. r. 3, 
cited ante, p. 547.

7
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General Form of Reply In a Counterclaim where no Defence it pleaded. 

[Heading as in the jrreeeding form.]

Reply.
1 [Here state the grounds of reply relied u/ion in answer to the 

counterclaim: see the preceding form.]

Reply, in an Action on a Guarantee, to a Defence of Time given to 
the Principal, and Counterclaim for Damages for Non-delivery of 
Goods sold.

[.Heading as in the preceding form.] 

Reply.
As to the defence :—
1. The plaintiff joins issue.
■J. The agreement giving time to the principal expressly reserved remedies 

against the surety.
As to the counterclaim :—
i. The defendant was not ready and willing to accept and pay for the

goods.
(See R. S. C., 188:1, App. A’., Sert. /.)

Hjrampte of a Statement of Claim, Defence and Counterclaim, and Reply : 
see ante, pg. 85 et seg.

Rejoinder lu a Reply tv a Counterclaim. 

Rejoinder.

As to the plaintiff’s reply to the defendant’s counterclaim, the defendant 
says that : —

[ Where it is necessary to rejoin specially, and leave has been obtained to do 
so, state the facts which are relied u/sin in answer to the reply, in the 
ordinary manner : see ante, pp. 546, el sec/.]

(Signed) L. H.
Delivered the-------------, 19—.
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Section III.—Replies, Ac., when New Parties are added as 
Defendants to a Counterclaim.

Reply by a Person, who is not a Parly to the original Action, to a Counter- 
claim pleaded against him as a Co-defendant with the Plaintiff(c).

[Heading as in the form ante, p. 511.]

Reply
of the above-named E. F. to the counterclaim.

[The almve-namcd E. F., who is one of the defendants to the counter
claim herein, says, as to the said counterclaim, that :—]

1. j [ Here state the grounds of reply retied upon by the party pleading
■>, , the reply: see the general form of reply to a counterclaim, ante,
8. Ac. ) p. 548.]

.1 like Reply by one of the Defendants to the original Action who has 
been joined as a Defendant along with the Plaintiff to a Counter
claim.

[Heading as usual.]

Reply
of the defendant O. H. to the counterclaim.

[The defendant G. II., as to the counterclaim heroin, says that :—]

[Proceed as in the preceding form of reply.]

Section IV.—Replies in the Nature of a New Assignment (</).

Reply that the Breaches relied upon are not the same us those referred to 
in the Defence, giving particulars of the Breaches relied upon.

The breaches mentioned in the statement of claim [or, where no 
statement of claim has been delivered, in the indorsement of the writ of 
summons] are not the breaches referred to in the defence, but other and 
different breaches of the said agreement [or, covenant]. They are as

(c) If a person not a party to the original action is made a defendant to a counter
claim, lie must, if he wishes to dispute the counterclaim, obtain leave to deliver and 
deliver a “ reply ” to the counterclaim. The reply is in the nature of a defence, and all 
the rules applicable to the latter apply to it.

(</) Under the system of pleading which was in force previously to the Judicature 
Acts, it frequently happened that in consequence of the generality of statement allowed 
in declarations, a plea either mistook altogether the cause of action, or restricted it 
within narrower limits than the plaintiff intended. In such cases the plaintiff was not 
allowed, under a mere denial of the matter of defence alleged in the plea, to show that 
lie was suing for other causes of action than those to which the matter pit at lt d i.pplied,
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follows, viz. : [Slide /larticulars of the breaches relied u/mi by the plaintiff, as, 
fur instance, They are breaches of the said agreement (or, covenant) which
were committed by the defendant subsequently to tbe-------------- , lil— (or,
the date of the said release, or, judgment, &c.), viz., between that date and 
the-------------- , 19—.]

us by such denial he was deemed to adopt the particular or restricted cause of action 
which the plea had specified (lingers v. ('nxta tier, 1 Q. B. 77 ; lira re girdle v. Peacock, 
8 Q. It. 171 : Jubb v. Elite, 3 1). k L. 364), and he was not allowed to reply bv merely 
denying that the cause of action specified in the plea was the cause of action stated in 
the declaration, because the defendant would thereby have been precluded from plead
ing any matter of defence which he might have to the causes of action on which the 
plaintiff really relied (Sprigg v. Xcal, 3 Lev. 1*2 ; 1 fry dun v. Thom peon, 1 A. & K. 210 ; 
Wheeler v. Senior, 7 M. k W. 562 : Aid red v. (hunt able, 6 Q. It. 370 : (/lover v. Dixon, 

1* Ex. 158). It was also held that a reply joining issue under s. 71* of the (\ L. I\ Act, 
1852, did not imjmrt a denial that the cause of action specified in the plea was the same 
as that stated in the declaration ((/lover v. Dixon, supra ; Jfnddart v. Highg, L. It. 5 
Q. It. 131* ; 31* L. J. Q. It. 19; see “ Ways," poet, p. 1*53). In such cases, therefore, 
where the plea prima facie answered the whole of the declaration so as not to be 
demurrable on the ground that it only answered part of the alleged cause of action, the 
plaintiff was in general obliged, in order to prevent the exclusion or undue restriction 
of his causes of action, either to amen 1 his declaration so as to show distinctly what 
his real causes of action were, or to plea l a new assignment. (See Bullcn k Leake, 
3rd cd., p. 651.)

A new assignment was a pleading in the nature of a special kind of reply, which 
explained the declaration in such a manner as to point out the real or supposed 
mistake of the defendant, and to show that the defence pleaded was either wholly 
inapplicable to the causes of action relied upon by the plaintiff, or was applicable only 
to a part of them. It stated that the plaintiff was suing for another cause of action 
than that admitted in the plea; as, for example, for another promise or debt (He yd on 
v. Thom peon. 1 A. X K. 210; Monkman v. Shepherd no a, 11 A. k E. 411 ; J tilth v. Ellie, 
3 I*. iV L. 3 II), for a trespass ou a different spot or upon a different occasion (Pratt v. 
(iroome, 15 East, 235; Oakley v. Davie, 16 East, 82), or for an excess in committing 
an act which the defendant had attempted to justify by his plea (Loteeth v. Smith, 
12 M. k W. 582 ; Worth v. Terriitgton, 13 M. k W. 781 ; Playfair v. Mtixgrove, 14 
M. A: W. 231* ; A eh v. Daw tnty, 8 Ex. 237).

Where the plea wholly mistook the causes of action relied m>on by the plaintiff, the 
n w assignment stated that the plaintiff was suing not for the causes of action admitted 
in the plea, but for breaches of other contracts, or for other breaches of the same con
tract, or for trespasses or grievances committed at other times and on other occasions 
than those referred to in the plea,or for trespasses or grievances committed to a greater 
extent and with more violence, or for a longer time, than was necessary for the pur
poses or upon the occasions stated in the plea. (See Bullcn k Leake, 3rd cd., pp. 655, 
755.) Where the plea correctly answered part of the causes of action, but unduly 
restricted them, the plaintiff, if he disputed the truth of the matter of defence pleaded, 
joined issue on the plea, and also new assigned that he sued not only for the causes of 
action admitted in the plea, but also for breaches of other contracts, or for other breaches, 
or for trespasses or grievances committed at other times, kc., than those referred to in 
the plea (/&.).

The plaintiff under a new assignment was bound to state and prove a cause of action 
within the terms of the declaration (Cheaeley v. Dames, 10 East, 73; Pugh v. (/rijfith, 
7 A. k E. 827), and of the particulars (if any) delivered by him (0. L. P. Act, 1852, 
s. 87, now repealed).

The necessity for a reply introducing matter in the nature of a new assignment can 
but rarely, if ever, arise under the present system. The greater particularity now
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Heplg joining butte on the Defence, awl slitting that the Drenches relied 
vimn include Drenches other than those which are admitted by the 
Defence.

1. The plaintiff joins issue.
2. The breaches of the said agreement [»r, covenant] which are relied 

upon by the plaintiff, and in respect of which this action is brought [or, 
The breaches of the said agreement (or, covenant) which are mentioned in 
the statement of claim, or, if tw statement of claim has been delirered, in the 
indorsement of the writ of summons], include not only those breaches 
which are admitted [or, referred to] in the defence, but also other breaches 
of the said agreement [or, covenant], viz. :—[State particulars of such of the 
breaches relied upon us tire not admitted bg the defence : see the preceding 

firm.']

Itiplg stating that the Wrongful Acts complained of are different from those 
which are admitted in the Defence, and giving Particulars of them.

The acts which arc complained of, and for which this action is brought 
[or, The wrongful acts which are mentioned in the statement of claim, or, 
if no statement of claim has been delivered, in the indorsement of the writ of 
summons], are not the trespasses [or, grievances, or, acts] which are 
admitted [and attempted to lie justified] in the defence. They are 1res" 
passes [or, grievances, or, wrongful acts] committed by the defendant upon 
other parts of the said laud [or, in respect of other goods, or, at other

required in the statement of claim usually precludes the necessity for a new assign
ment arising. It may be noted that r. li of Ord. XX11I., which provided that no 
new assignment should be necessary or used, was annulled by r. 7 of the It. 8. C., 1V02. 
The necessity for such a reply may possibly still arise in cases where, in answer to 
a general statement of the plaintiff's ground of complaint, a defence is pleaded which, 
while setting up a prima facie answer to the claim, apparently mistakes the causes of 
action intended to be sued ujioii, or unduly restricts the causes of action ou which the 
plaintiff relics. (See “ Trespass," post, p. 1122.) In such cases it is usually advisable 
for the plaintiff to amend, so ns to show distinctly what are the causes of action relied 
u|s>n ; but in rare cases it may be advisable to reply specially in such a manner as to 
give distinct notice of his intention to contend that the defence pleaded is not applicable 
to the causes of action relied upon, or applies only to a part of them.

A special reply in the nature of a new assignment need not be in any [lartieular form, 
but it must state the omitted matter with sufficient particularity to point out distinctly 
what are the causes of action relied upon by the plaintiff, and what the ease is which 
tiic defendant has to meet. It must be consistent with the terms of ihe statement of 
claim, or of the indorsement of the writ where no statement of claim lias been delivered, 
or of tlie particulars, if any, delivered by the plaintiff, and cannot, therefore, be pleaded 
m respect of any causes of action not covered by those terms rcsimctively. (See ante, 
I'. M7.) If such reply introduced new matter which was inconsistent with the terms of 
die statement of claim, it would be objectionnblc ns contravening the provisions of 
°rd, XIX., r. Ill, cited aste, p. 517.
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times, or, ii]>on other occnsions, or, for other purposes] than those referred 
to in the defence.

Particulars are as follows :—[Stall1 /mrticulars of the coaxes of action 
retieil upon by the plaintiff, so as to show that the defence pleaded is 
ina/ dirable to them.']

Reply joining Issue on the Defence, and also stating that besides the 
Matters admitted by the Defence the Plaintif complains of other 
Wrongful Acts of the Defendant, and giring Particulars thereof.

1. The plaintiff joins issue.
2. The wrongful acts [or, trespasses, or, grievances] complained of hy 

the plaintiff in this action include not only those which are admitted [or, 
referred to and attempted to he justified] in the defence, but also trespasses 
[or, grievances, or, wrongful acts] committed by the defendant upon other 
parts of the said land [or, in respect of other goods, or, at other times, or, 
upon other occasions, or, for other purposes] than those referred to in the 
defence.

Particulars are as follows :—[State particulars of such of the acts 
complained of as are not admitted by the defence.]

A litre Reply to a Defence of Justification, where the Plaintiff complains 
of an Excess.

1. The plaintiff joins issue.
2. The wrongful acts [or, trespasses, or, grievances] complained of by 

the plaintiff in this action include not only those which are admitted [or, 
referred to and attempted to he justified] in the defence, hut also wrongful 
acts [or, trespasses, or, grievances] committed hy the defendant to a greater 
extent and with more violence [or, for a longer time] than was necessary 
for the purposes [or, upon the occasions] referred to in the defence.

Particulars are as follows :—

Like forms of reply: see “ Ways," /msl, p. Unit.
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CHAPTER IX.

THIRD PARTY PROCEDURE (a).
Third Party Notice.

19—. It.
In the High Court of Justice,

King’s Bench Division.
Between A. 15........................................ ...Plaintiff,

and
C.lt........................................

To Mr. A*. F. Notice filed------------- , 19—.

Third Party Notice.

Take notice that this action has been brought by the plaintiff against 
the defendant [as surety for M. N. upon a bond conditioned for payment 
of 1*2,000 and interest to the plaintiff.

The defendant claims to be entitled to contribution from you to the 
extent of one-half of any sum which the plaintiff may recover against him, 
on the ground that you are (his co-surety under the said bond, or, also

(«) Third Party Procedure.]—The •* third party procedure " is regulated by Ord. XVI., 
it. 4M—65, and is based upon the Judicature Act, 1873, s. 24 (3), cited ante, p. 634.

It is applicable only in cases where the defendant’s claim against a person sought to 
be made liable as a third party is substantially a claim for contribution or indemnity 
in respect of the plaintiff’s claims in the action, and not where the right claimed is an 
independent right, not depending on the liability of the defendant to the plaintiff in 
the action (Pont if ex v. lourd, 12 Q. H. D. 162 ; 63 L. J. Q. 11. 321 ; Speller v. llrixtol 
Strum Aar. (\>., 13 Q. 11. D. 96 ; 53 L. J. Q. 11. 322 ; Itirmhujhum Land Co. v. L. <$• A. 11'. 
Ihj. Co., 34 Ch. D. 261 ; Wynne v. Tern peat, [1897] 1 Ch. 110,66 L. J. Ch. 81 ; Aehon v. 
Em preux Assce. Corp., [1905] 2 K. 11. 281 ; 74 L. J. K. 11. 699).

lly Ord. XVI., r. 48, “ Where the defendant claims to be entitled to contribution or 
indemnity over against any person not a party to the action, he may, by leave of the 
Court or a judge, issue a notice (hereinafter called the third-party notice) to that effect, 
stamped with the seal with which writs of summons arc scaled. A copy of such notice 
shall be filed with the proper officer and served on such person according to the rules 
relating to the service of writs of summons. The notice shall state the nature and 
"rounds of the claim, and shall, unless otherwise ordered by the Court or a judge, be 
served within the time limited for delivering his defence. Such notice may be in the 
form or to the effect of the Form No. 1 in Appendix B., with such variations as circum
stances may require, and therewith shall be served a copy of the statement of 
claim, or if there l>c no statement of claim, then a copy of the writ of summons in the 
action.”

Claims for indemnity under the above rule can arise only from a contract for such 
indemnity, express or implied, or from some equity resulting from the relation of the

15
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surety for the said .1/. AT., in respect of the sni<l matter, mider another
bond made by you in favour of the said plaintiff, dated the------ day of

-, ------)•]
Or [ns acceptor of a bill of exchange for £500, dated the------ day of
—, A.lt., drawn by you upon and accepted by the defendant, and payable 

three months after date.

parties to each other (Birmingham Lund Co. v. L. <?• N. IK Py. Co., Wynne v. Tempest, 
supra, and sue “ Indemnities," ante, j>. 194).

Claims for contribution arise generally between co-sureties or other joint contractors, 
or between co-trustees (see ''Money Paid," ante, p. 255 ; Jhdtinson v. /lark in, [1896] 
2 C'h. 413, 420 ; 05 L. J. Ch. 773 : Jackson v. Dickinson. [1903] 1 Ch. 947 ; 72 L. J. Cli. 
701), though in some cases, as. for example, under s. 5 of the Directors’ Liability Act, 1890, 
they arise by virtue of express statutory enactment. (See Genoa v. Simpson, [1903] 2
K. B. 197 ; 72 L. J. K. B. 003.)

The defendant's claim against the third party for contribution or indemnity need not 
be eo-extensive with the whole of the plaintiff’s claim against the defendant (see Ord. 
XVI., r. 62, cited infra ; llont Her v. Foord. supra), and leave may be granted to serve 
a third party notice even where the indemnity was not given till after action brought 
(Edison, $c, (b. v. Holland, 33 Ch. D. 497). If there is a bond Jide claim for contribution 
or indemnity, leave to serve the notice may be granted without inquiring into the 
validity of the claim (76.).

As to service out of the jurisdiction, see McC/uanc v. Gyles, [1902] 1 Ch. 287 ; 71
L. J. Ch. 183.

Where a third party desires to dispute the defendant's liability to the plaintiff’s claim, 
or his own liability to the defendant for contribution or indemnity, he must enter au 
appeamnee in the action within eight days from the service of the notice. (See Ord. 
XVI., r. 49.) The fact of his so appearing will not preclude him from raising any 
objections which lie may have to the third party proceedings against him on the hearing 
of a summons for directions under r. 62, cited infra (Ueneeke v. Frost, 1 Q. B. D. 419, 
421 ; 46 L. .1. Q. B. 693 : Pontifes v. Foord, supra ; Poster v. France, [1896] 1 Q. B. 
456 ; 64 L. J. Q. B. 335) and the proper time for raising such objections is upon the 
hearing of such summons (liaster v. France, supra).

By Ord. XVI., r. 62, “ If a third party appears pursuant to the third party notice, the 
defendant giving the notice may apply to the Court or a judge for directions, and the 
Court or judge, upon the hearing of such application, may, if satisfied that there is a 
question proper to l»c tried ns to the liability of the third party to make the contribution 
or indemnity claimed, in whole or in part, order the question of such liability, as between 
the third party and the defendant giving the notice, to be tried in such manner, at or 
after the trial of the action, as the Court or judge may direct ; and, if not so satisfied, 
may order such judgment as the nature of the ease may require to be entered in favour 
of the defendant giving the notice against the third party.”

If no application for directions under this rule is made, or if on such application 
directions are refused, the third party proceedings come to an end (Schneider v. Pott. 
8 Q. B. D. 7l>l ; 50 L. J. Q. 1$. 525 ; Paster V. France, supra ; ep. The Mill wall, [1905] 
P. 165. 163 ; 75 L. J. V. 13). Directions will not, in general, lx*given where there would 
remain a dispute arising out of the same transaction between the defendant and the 
third party to be tried in another action even if directions were given as asked in the 
original action (/taster v. France, supra). If the third party, on an application for 
directions under r. 52, does not set up any defence to the defendant's claim, and it does 
not appear that there is any question to Ire tried as to his liability, judgment may be 
ordered to be entered for the defendant against the third party, where the defendant’s 
claim against the third party is a liquidated one (Gloucestershire Pankiny Co. v. 
Phillipps, 12 Q. B. I). 633 ; 53 L..Ï. (j. B. 493 ; Pell v. Yon Dadds:en, W. N. 1883, p. 208). 
Where a person not already a party to the action has been added, under Ord. XVI.,
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The defendant claims to be indemnified by you nguinst liability under 
llie said bill, on the ground that it was accepted for your accommodation.] 

Or [to recover damages for a breach of a contract for the sale and 
delivery to the plaintiff of 1,000 tons of coal.

The defendant claims to be indemnified by you against liability in 
respect of the said contract, or any breach thereof, on the ground that it 
was made by him on your behalf and as your agent.]

And take notice that, if you wish to dispute the plaintiff1 a claim in this

r. 4*, ns n third party, lie cannot counterclaim against the plaintiff in the action, and it 
«•■urns that this is so, even where the third party has obtained leave to defend the action 
under r. 58, below cited [Eden v. Wear dale Colliery Co., 28 Ch. D. 333 ; 3.1 lb. 287 ; .14 
L .1. Ch. 384 ; 56 lb. 178 ; Alroy v. Oreenhill, [1896] 1 Ch. 19 ; 65L.J. Ch. 99) ; but it 
has licen held that he might counterclaim against the defendant (Borough v. Jatnc*, 
\V, N. 1884, p. 32 ; He Salmon, 42 Ch. I). 3.14 ; but see Eden v. Weardale, nupra).

If the defendant does not apply for directions under r. 62 within a reasonable time 
after the third party has appeared in the action, the third party may apply to be 
dismissed from the action, and to have the proceedings against him set aside with costs.

A married woman may properly be made a third party in respect of her separate 
rotate ((/loueentershire Hanking Co. v. Phillippn, xupra').

A plaintiff against whom there is a counterclaim is a defendant to such counterclaim, 
mid may as such defendant, in a proper case, avail himself of the thin! party pro
cedure in regard to the subject-matter of the counterclaim. (See Levi v. Anglo- 
Continental Hold lleefn, [1802] 2 K. B. 481 ; 71 L. J. K. B. 789.)

By Ord. XVI., r. 53, “The Court or a judge upon the hearing of the application 
mentioned in rule 62, may. if it shall appear desirable to do so, give the third party 
liberty to defend the action, upon such terms as may be just, or to api>ear at the trial 
and take such part therein as may lie just, ami generally may order such ]voceedings 
to lie taken, documents to be delivered, or amendments to be made, and give such 
directions as to the Court or judge shall appear proper for having the question most 
conveniently determined, and as to the mode and extent in or to which the third 
party shall be l>ou nd or made liable by the judgment in the action.”

After service of the third i*arty notice, the third |wrty is deemed a party to the 
action, and has the same rights in respect of his defence against the defendant's claim 
as if he had l»een sued in the ordinary way by such defendant (Jud. Act, 1873.
s. 24 (3), cited ante, p. 534 ; Hornby v. Cardwell, 8 Q. B. It. 329 ; 61 L. J. Q. B. 89).

There would seem to be power to permit a person brought in as a thin! party to
bring in as n fourth party a |>erson who has contracted to pay him a contribution or to 
indemnify him in respect of the defendant's claim, and this has been allowed to be 
done in some cases (Fowler v. Knoop, 3(5 L. T. 219 ; Wit ham v. Vane, 49 L. J. Ch. 242 ; 
though see 1 orknhire Waggon (b. v. Acwport Coal Cb., 6 Q. B. I). 298; 49 L. J. Q. B. 
527).

If the third party disputes the defendant’s liability to the plaintiff s claim, directions 
may lie given that the third party shall have liberty to defend against the plaintiff’s 
claim in the action. (Sec r. 53, above cited ; (bien v. Ciril Serriee Ann., 26 Ch. D. .129 ; 
:.:t I,. ,1. Ch. 638; Callender v. Wallingford, 53 L. J. Q. B. .169; Fowler v. Knoop. 
xn/wo; FA en v. Wear dale (blliery (b., tapra ; Horton v. London $ X. II’. Hy. Cb., 
;tx Ch. D. 144 ; 57 L. J. Ch. 676 ; Kdinon (b. v. Holland, 41 Ch. D. 28.) In such case 
it ih nut uncommon to order that the defendant do deliver a statement of claim to the 
third party, and that the third party do deliver a defence thereto. (See the form of 
order, Chilly Forms, 13th ed. 213 ; see Hornby v. Cardieell, nnpra ; Sehneider v. 
Itatt, ante, p. 556 ; J latex v. Harebell, W. X. 1884, p. 108.) In such cast's the pleadings 
will lie in substantially the same form (mutatin ma fundin') as ordinary pleadings in an 
action between the parties for the same cause, but the words “ E. F., Third Party,'*
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notion an ngainst the defendant ('. D. or your liability to the defendant 
C. D., yon in net cause an appearance to he entered for you within eight days 
after service of this notice.

In default of your so appearing, yon will he deemed to admit the validity 
of any judgment obtained against the defendant C. 0., and your own 
liability to contribute or indemnify to the extent herein claimed, which may 
lie summarily enforced against you pursuant to the Rules of the Supreme 
Court, 1888, Order XVI., l’art VI.

Dated the-------------, 111—.
(Signal) V. 1).

Or, X. Y.
Solicitor for the defendant C. D.

Appearance to be nnfereil
(See R. S. C., 1888, Ajip, 11., Xo. 1.)

(See a form of nolire, The MilhoaU, [1905] P. at p. 158.)

Statement of Claim hg Defendant against Third Partg.
lfl—. B. Xo. —.

In the High Court of Justice, 
King’s Bench Division. 

Between A. II..... Plaintiff,
and

C. D. Defendant,
and

Third Party.E.
Statement of Claim

by the defendant C. fJ. against the third party, E. delivered pursuant
to the order of------, dated the------------- , 1 ft—.

1. The plaintiff's claim against the defendant herein, ns apjiears by the 
statement of claim, a copy whereof was delivered to the third party on the

should I* added to the title of the action, and the heading of the pleadings should 
describe them according to the fact.

Where the third party obtains leave to defend the action against the plaintiff he 
will in general be allowed to defend the action ujion any ground which would have 
been available to the original defendant as a defence to the plaintiff's claim (Callemler 
v. Wallingford, »upra ; tide* v. Weardale Colliery (\>., enjira), unless as regards any 
set-off or counterclaim which the latter may have had against the plaintiff. It seems 
that the leave given him to defend the action will not entitle him to set up a counter
claim on his own account against the plaintiff. (See ante, p. 657.)

Where directions have been given that pleadings shall lie delivered between the 
defendant and the third party, the third party may pay money into Court in respect 
of the defendant's claim, together with a defence denying liability. (Sec Jud. Act, 
1*7:1 s. 21 (.8), above cited ; p. 71* ; Haie» v. Jinrckell, W. X. 1881, p. 108.)
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, 10—, is for [slutt flit rlnim shortly, as, for iiislancr, £------
nlleged to be due from the defendant as the acceptor to the plaintiff as
llic holder of a bill of exchange for £------, dated------------- , 19—, drawn
by X. Y. upon and accepted by the defendant, payable ------ months
after date],

2. The defendant [disputes the plaintiff's claim on the grounds appearing 
in his defence, but in the event of his I icing held liable to the plaintiff he] 
claims and is entitled to lie indemnified by the third party, E. F, against 
the plaintiff's claim [or, claims and is entitled to contribution from the 
third party, E. F., to the extent of one-half (or, as the rase may lie) 
of any liability he may lie under to the plaintiff under the following 
circumstances] :—

;t. [Here slate the fuels on which the claim for imlemnily or contribution 
is bnseil. This should be dime in the same manner as in an ordinary state
ment of daim, as, for instance, The defendant accepted the said bill of 
exchange (if at all) for the accommodation of the third party, and at 
his ropiest made verbally on the------------- , 19—.]

The defendant claims against the third party :—
(1.) A declaration that he is entitled to be indemnified as [or, to 

contribution to the extent] aforesaid.
(2.) Judgment for any amount that may lie found due from the 

defendant to the plaintiff [or, for contribution to the extent 
aforesaid],

(it.) Judgment for the amount of any costs he may be adjudged to 
pay to the plaintiff, and for the amount of his own costs of the 
defence and proceedings against the third party herein.

(Signetl) L. il.
Delivered on the------------- , 19—.

Defence of Third Party to Statement of Claim against him by the Defendant.

[Title, ilc., as in preceding form.]

Defence

of lhe above-named third party, E. F„ to the statement of claim of the
defendant ('. D., delivered pursuant to the order of ------, dated the
---------------, 19—.

By Old. XVI., r. 55, Where a defendant claims to be entitled to contribution or 
indemnity against any other defendant to the action, a notice may be issued and the 
same procedure shall be adopted, for the determination of such questions between the 
defendants, aa would be issued and taken against such other defendant, if such last- 
merit ioned defendant were a third party ; but nothing herein contained shall prejudice 
tlv rights of the plaintiff against any defendant in the action.”

Where a defendant claims contribution or indemnity over against a co-defendant
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1. ! [Stale the an steer lathe claim for intlemnily or contribution as in
2. ) an ordinary ilefenet as, for instance—1. The third party admits 

[or, does not admit] that the defendant accepted the said hill of 
exchange.

2. The third party denies that the defendant accepted the said hill 
of exchange for his accommodation or at his request, or under any cir
cumstances such as wou'd entitle the defendant to be indemnified by 
the third party in respect thereof.]

(Signed) L. M.
Delivered on the —— —, 19—.

under this rule, he latter limy be served with a third party notice without any leave 
being obtained for that purpose (>iww v. Liwridge, 25 Ch. 1>. 7fi ; 53 L. J. Ch. 49V).

Ord. XVI., r. 54, given |w»wer to the Court to make such order ns to costs against a 
third party as it may think right (Minou (b. v. I folia mi, 41 Ch. I). 28 ; see also 
Jud. Act, 1890, s. 5). Such claims arc not within the enactments of the County Courts 
Act, 1888, s. 116, as to costs.
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CHAPTER X.

PROCEEDINGS IN LIEU OF DEMURRER (a).

Befeme consisting of an Objection in Point of Luu\

In the High Court of Justice, 
King’s Bench Division. 

Between A. B..........

C.D.........

19—. B. No.—.

and
.Plaintiff,

.Defendant.

Defence.

The defendant will object that the statement of claim is bad in law and 
discloses no cause of action against him on the grounds that—[Here state 
the point of law showing that the plaintiff's statement of the alleged cause of 
action is bail in substance, unit that the action is not maintainable against the 
defendant : see the following forms.]

(Signe,!) L. M.
Delivered the------------ , 19—.

(a) Proceedings in lien of Demurrer., —Previously to the coming into operation of 
the It. 8. G\, 1SS3, the mode of disputing the sufficiency in law of the pleading of the 
opposite | airly was by demurrer.

A demurrer was a pleading which raised an issue in law as distinguished from an 
issue of fart, that is, it admitted, for the purposes of the demurrer, the truth of all the 
facts alleged in the pleading demurred to, but denied that they were sufficient in their 
legal effect to constitute the right of action or ground of defence or reply, Ac., which 
was relied uisrn by the opposite party (Ilullcn k I.cake, 3rd «I., p. 820 ; Stephen on 
Pleading, 7th ed., p. HO).

Before the Common Law Procedure Act, 1862, demurrers were of two kirn Is, vis., 
'Userai demurrers, under which the party demurring could not raise any objections 
founded on mere defects of form in the pleading demurred to, and special demurrers, 
under which the party demurring was allowed to rely upon technical objections in 
res|aret of formal defects expressly act out in the demurrer. (See itullcn k Intake, 
3rd ed., p. 8111.) Special demurrers for merely formal defects in an opinnrent's pleading 
were abolished by the last-mentioned Act.

lly Ortl. XXV. of the Kulcs of 1883, demurrers have been wholly abolished anti other 
proceedings substituted in lieu thereof.

lly Ord. XXV., r. 1, “ No demurrer shall be allowed.’’
Hy Ortl. XXV., r. 2, “Any party shall be entitled to raise by his pleading any point 

■ f law, ami any point so rained shall be dis|ioecd of by the judge who tries the cause at 
or after the trial, provided that by consent of the parties, or by order of the Court or a 

ll.L. O O
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lufnice, im III li/ll h i Objection in Point of Lair, tu un Action for 
Verbal Simuler actionable until lnj reaeon of Sjieciat iMtmaye.

Defence.
1. The defendant did not speak or publish the words or any of them.
2. The words did not refer to the plaintiff.

The defendant will object tint the special damage stated is not 
sufficient in point of law to sustain the action.

(It. S. C., 1X83, Ajiji. E., Sect. III., No. 2.)

judge oil the application of either party, the same may be set down for hearing ami 
disponed of at any time before the trial.”

By Ord. XXV., r. it. ‘ If, in the opinion of the Court or a judge, the decision of such 
point of law substantially disposes of the whole action, or of any distinct cause of 
action, ground of defence, set-off, counterclaim, or reply therein, the Court or judge 
may thereupon dismiss the action or make such other order therein as may be just.”

Hence, if a party seeks to raise by his pleading any objection in point of law as 
distinguished fiom any ground of defence or reply u|x>n the facts, lie may do so by 
pleading such objection in his defence or reply, Ac., stating it in a succinct form, such 
as is vxemplilVxl by the precedents cited supra. from the U. S. C., I*s:t. App. !£., 
Sect. HI.

An objection in |xint of law may be pleaded together with grounds of defence or 
of reply upon the facts, and in such can» the objection docs not require any separate 
heading, but should be stated in a separate paragraph, which should generally follow 
the paragraphs containing the statement of the party's ease upon the facts, and be 
numbered consecutively with them. The date, title, and description of a defence or 
reply, Ac., containing au objection in point of law is the same as that of an ordinary 
defence or reply, Ac., upon the facts, and it must be delivered in the same manner ami 
within the same time as such defence or reply, Ac.

A party who pleads an objection in point of law should state the ground of objec
tion relied upon, but where the objection is that the pleading objected to is insufficient 
in the absence of further allegations or facts, which might well be of more than one 
description, it is enough to state as the ground of objection, “ that the claim shows no 
cause of action,” or the defence “ shows no answer to the claim,” as the case may be. 
(See liidder v. McLean, 20 Ch. L). 512 ; II ur rotes V. Il/iodes, [18V It] 1 (J. 11. 81»>, 818 ; Oh 
L. J. (j. It. 545 ; Anderson v. Midland Utj. <k, [1VU2J 1 Ch. 30V, 370 ; 71 L. J. Ch. 8V.)

If an objection in i*>int of law applies only to part of the causes of action or grounds 
of defence or counterclaim or reply, Ac., it should be limited to that part accordingly, 
or so stated as to show distinctly to what part it is pleaded. The part so objected to 
must lx- a distinct and severable part of the causes of action or grounds of defence, 
counterclaim, or reply, Ac., alleged by the other side. (See Ord. XXV., r. 2, supra ; 
and see llornby v. Cardwell, 8 0. B. l>. 32V ; W atson v. Hankins, 24 W. It. 884 ; Panell 
v. Jeursbury, V Ch. D. 34.)

An objection may be pleaded in any case where it raises some substantial question 
of law, which, if decided in favour of the party pleading the objection, would show 
that the causvs of action, or the grounds of defence, counterclaim, or reply, Ac., alleges I 
by the opposite party, or any distinct part or parts thereof respectively, are ineffectual 
in law as against the party pleading the objection. (See Ord. XXV., r. 3, above cited : 
Jtnrstall v. lletjjus, 20 Ch. 1). at p. 38 ; 53 L. J. Ch. 505 ; O' H rien v. Tyssen, 28 Ch. D. 
372 ; iJadsteell v. Jacobs, 31 Ch. 1). 278 ; .Sfdaman v. Warner, [18V1J 1 Q. B. 731 : 
60 L. J. Q. B. 024.)

The objection must lx* one of substance, ami not a mere technical objection for 
defects of form. (See Old. XXV., r. 3, supra ; and Ord. XIX., r. 26, cited ante, p. 10.)

It would seem that an objection in point of law may now be pleadable in some
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The like, fa an Action on a Marine Policy stated to contain Clauses that 
the Policy iras fa be Proof of Interest and without Benefit of Salvage.

1. The defendant did not make the policy.
2. The loss was not by the perils insured against.
8. The defendant will object that the policy was avoided by 10 (Jeo. L#, 

0. 07, S. I.
(R. S. 1888, App. B.% Sect. ///., No. 8.)

cases iu which a demurrer under the former practice would not have been admissible, 
since, by the terms of the present Rules, objections in j»oiut of law pleaded under 
Ord. XXV., r. 2, are not restricted, as demurrers under the former practice were, to 
matters appearing on the pleading» strictly so called. (See Badsivell v. Jacobs,supra ; 
t onset t Waterworks Co. v. llilsou, 22 Q. 13. L>. .’318 ; Graham v. Public Works Commis
sioners, [1001] 2 K. 13. at p. 782.)

In general, however, objections iu point of law pleaded under the Rules are, like 
demurrers under the former practice, founded upon the facts apjjearing on the face 
of the pleadings of the opposite party, or, where the objection is pleaded to part 
unly of his case, iu that part of his pleadings to which the objection is directed, 
ami the facts so appearing are, for the purpose of the decision of such objection, 
deemed to be admitted by the party pleading the objection. (See O'Brien v. 
Tyssen, 28 Ch. 1). <372: Burrows v. Rhodes, [1899] 1 Q. 13. at p. 821. If the 
objection which is sought to bo raised depends upon a denial of any of those facts, 
or upon any other facts not so appearing, the party who seeks to raise it should 
simply plead such denial or such additional facts, leaving to his opponent the option 
i.f joining issue thereon or of pleading an objection in i»oint of law, or of answering 
iu Iniili these ways.

Where the contest I jet ween the parties is as to which of two constructions is the 
true construction of a deed or other document, it may sometimes be convenient to set 
out the document rerhatim in the pleadings, so that its construction may be deter
mined by an objection iu point of law. (See ante, p. 8.)

Where an objection iu |joint of law under Ord. XXV.. r. 2. raises the whole or a sub
stantial part of the question between the parties, so that its decision may render the 
t rial of the issues of fact unnecessary, an order may in general be obtained on appli
cation under that rule for hearing and disposing of the objection iu point of law before 
the trial of the action. (See London, Chatham .)'• Borer Ug. Co. v. S. E. By. Co., 53 
L. T. 101) ; and see also Bryson v. Russell, 11 Q. 13. 1). 720 ; O'Brien v. Tyssen, 28 Ch. D. 
372 ; Su la man v. Warner, [1801] 1 Q. 13. 734 ; GO L. J. (j. 13. 624.) As to the mode of 
pleading defences under the Statute of Frauds and the Sale of Hoods Act, 1803, see 
post, pp. GG3, et seg., and as to those under the Statutes of Limitation, post, pp. 717,875.

Ity Ord. XXV., r. 4, “The Court or a judge may order any pleading to be struck out 
«•n the ground that it discloses no reasonable cause of action or answer, and iu any such 
case, or in case of the action or defence being shown by the pleadings to be frivolous 
or vexatious, the Court or a judge may order the action to be stayed or dismissed, or 
judgment to be entered accordingly, as may be just."

A summons to strike out pleadings under the above rule should only be taken out 
where it is clear that the pleading objected to discloses no reasonable cause of action or 
ground of defence, or reply, Ac., or that the action is on the face of the pleadings 
frivolous or vexatious (Burst all v. Beyfus, 2G Ch. D. 35 ; 53 L. J. Ch. 505 ; In rc 
Ratthyany, 32 W. R. 371) ; Bouler v. ! [older, 54 L.T. 2VH ; Budsuell v. Jacobs, supra ; 
Shu flu v. Rolckoie, 34 Ch. 1). 725 ; Hubbuck v. Wilkinson, [1899] 1 tj. U. 86,91 ; 68 
!.. I. <J. 13. 34 ; Lea v. Thursby, 90 L. T. 2G5). An objection under the Statute of 
frauds should not be raised by an application under this rule (Fraser v. Pape, 91 
L. T. 340).

irrespectively of the jurisdiction conferred by r. 4 above cited, the Court has an
o u 2
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The like, tu mi Action on a Guarantee for the Price of Gooits.

1. The goods were not supplied to E. F. on the guarantee.
2. The defendant will object that the guarantee discloses a past 

consideration on the face of it.
(K. 8. C., 1888, Api>. E., Seel. ITT., Ko. 1.)

Defence, including Objections in Point of Lau), lo distinct Parle of 
the alleged Caum of Ailion.

Defence.
1, 2. [Here siale an g farts which afford a defence to the whole claim or lo 

those /Unix of it In which the objections in /mint of law are no! /ileaded.]
3. As to the----- paragraph of the statement of claim [or. As to so much

of the statement of claim as alleges that, Ac., or. As to the alleged breach 
of the covenant to repair, or, As to the plaintiffs claim on the alleged 
guarantee, &e„ as the rase mag 6e],the defendant will object that—[Here stale 
the objection : see the />receding forms.]

4. As to the said-----  paragraph of the statement of claim [»r, as the
case mag 6#], the defendant will further object that—[Here state any oilier 
distinct ground of objection lo the same causes of ai lion to which the /ireceiling 
objection is pleaded.]

Ileplg of an injection in Point of Law.

In the High Court of Justice, 
King’s I tench Division. 

Between A. It......

C. D.

ID—. 11. No. —.

and
Plaintiff,

Defendant.

Reply.
The plaintiff will object that the defence is bad in law and discloses no 

answer to the statement of claim, on the ground that— [Here slate the /mini 
of law showing that the defence is bad in subslance.']

(Signed) L. it.
Delivered the---------- , ID—.

inherent jurisdiction lo strike out any pleading which is an abuse of ttie process of the 
Court I Item o'is gins v. Scutes, [1897] S Ch. 1 ; lilt !.. J. Ch. 5211) ; or to dismiss actions 
which are shown lo lie frivolous or vexatious ( Willis v. Hart llrimrkmu/i, 11 P. D. .Ill : 
I'listen v. Murray, L. It. Ill Ex. 21»; Hutchins v. Sure. Weimar, 1 Q. B. D. P.III ; 
Iteichel v. Ma y rath, H App. las. Ml; 59 !.. J. (J. 11. |S9; Laura are v. Surreys, 
15 App. Cas. 210 ; 59 !.. .1. Ch. liai ; Haggard \. /‘dicier, [1992] A. C. Ill ; 111 
!.. .1. P. C, 19).
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Reply including an Objection in Point of Law, no well ae other 
Grounde of Reply.

Reply.
1. The plaintiff joins issue.
2. [Here elate the other grnuiul of reply.']

As to the----- paragraph of the defence [or, As to the alleged release,
Ae., or, as the case m/iy he], the plaintiff will object that—[Here state the 
objection in point of law.]

For a form of Objection on the Ground that the Agreement relied on is void 
under the Ground Game Act, 1880, see Sheer art! v. Gascoigne, [1900] 
2 Q. B. at p. 280.

For a form of Objection on the Ground that the Action is not maintainable, 
l>y reason of the Damage alleged being too remote, nee Dulieu v. White, 
[11101] 2 K. B. at p. 070.

For a form of Objection Huit the Action would not lie, the Remedy being by 
Petition of Right only, see Graham v. Public Works Commissioners, 
[1001] 2 K. B. at p. 782 [the point of law raised was held bad].

For a form of Objection to an Action brought by a Corporation for a Libel 
charging them with Corrupt Practices, that the Words were not caimble 
of being a Libel on the Plaintiffs, aiul that the l 'lairn disclosed no cause 
of action, see Mayor of Manchester V. Williams, [1801] 1 Q. B. at 
p. 05.



[ 5r,r' 1

CHAPTER XI.

DEFENCES AND SUBSEQUENT PLEADINGS IN ACTIONS ON 
CONTRACTS.

For the Hale, Title and Fiinmil Fart« "/ Or eiuee ami Subsequent Pleaetinys, 
tee "General Farms of Defence'' ante. p. (>20; “Counterclaims,'' ante, 
pp. (>84 el teq. ; and “ Replie*, drc„" ante, p. Mfi.

Accord and Satisfaction (a).

Defence of Accord and Satisfaction by the Delivery of Goods.

On the--------------- . 1!)—, a brown horse was delivered by the defendant
to, and accepted by, the plaintiff in discharge of the alleged cause of action.

(See R. S. C., 1883, A)rp. TK, Sect. IV.)

(a) This defence consist*, ns the name imports, of two parts, nr coni nnd satisfaction ; 
that is to say, of something given or done by the defendant to or for the plaintiff, and 
accepted by the latter upon a mutual agreement that it shall 1m- a discharge of the 
cause of action. The agreement is the neconl, and the thing given or done is the 
satisfaction. Both parts are essential to the defence, for accord without satisfaction is 
no answer. (See .fame» v. David, fi T. R. 141, nnd cases cited post, p. .167.)

Bills of exchange nnd promissory notes may lx* discharged without satisfaction by 
renunciation on the part of the holder. (Sec jutst, p. 60!».)

Anything may be given and received by way of accord and satisfaction ; nnd in the 
common case of a debtor paying his creditor a debt post diem, the defence is really one 
of accord nnd satisfaction, although from the frequent recurrence of the transaction it 
is looked upon as a distinct defence under the name of payment. (Sec jutst, p. 74.1.) 
In the ease of payment of an ascertained debt, however, the payment of a smaller sum by 
the debtor is no satisfaction of a larger sum then due from him without some additional 
consideration (('mutter v. Wane, 1 Strn. 426 : 1 8m. L. C., lltli «1., p. 33# ; Foakes v. Deer, V 
App. Cas. 60.1 ; (14 L. J. Q. B. 180 ; Cndermutd v. Fadertraod, [1H04] 1\ 2o4 : 63 L. J. V. 
101») ; whereas, in other cases the value of the things done or given in accord and satisfaction 
is not inquired into, as they are accepted as equivalent by agreement (PinMel's Case, .1 
Co. 117 a : (''urleicis x. Clark, 3 Kx. 37.1. 37V : Sihree v. Tripp, M M. A W. 23 : Goddard 
v. OH rim, Il Q. B. I>. 37 : Didder v. Dridges, 37 Ch. 1). 406; f,7 L. J. Oh. 3<io). But 
payment of a smaller sum may be a satisfaction of a larger ascertained debt where 
there is a new consideration to sup|sirt the agreement to that effect, as where it is paid 
by a negotiable instrument {Sihree v. Tripp, supra : Didder v. Dridges, supra ; and see 
jutst, p. .161») ; or where it is paid liefore the whole debt is payable, or as a composition 
under an arrangement with creditors or by a thin! party (l*ea'is v. Joues, 4 B. k C. 5n6. 
.113 ; We/h g v. Drake, 1 C. A |\ .1.17 : Wilkiusou v. Dgers, 1 A. k E. 106 ; Eda'ards v. 
Kan cher. | ('. |\ |). Ill ; son pod. p. .117 : and as to payment bv a thinl party, see 
II alter v..lames, L. R. 6 Kx. 124 : 4«» L. .I. Kx. 104, and eases there cited). An account
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The like, by Work done.

On the------------ , 11) -, the defendant did certain work for the plaintiff
[in repairing the plaintiff’s house, Ac., or, as the cane may be, yiviny jtar~ 
lit alar» of the work dour], which work was done by the defendant and 
. < ccptcd by the plaintiff in discharge of the alleged cause of action.

stated of the balance due between the plaintiff and the defendant, ami a payment of 
that balance by the defendant, being a smaller sum than the amount claimed, where all 
the items of the account are on one aide, is not a defence by way of accord and aatiafacton 
t«> the whole claim, but merely amounts to a defence of payment pro tout<>. (Sec Perry 
v. Athcood, 6 K. k B. 691 ; 15 L. J. Q. B. 408 ; Smith v. Paye, 15 M. k W. (183.) But 
a defence of an account stated of cross demands and payment of the balance is good 
{('aHander v. Hoi card, 10 C. B. 290 ; Sutton v. Page, 3 C. B. 201 ; and see form po*t, 
p. 747).

A sulwtitutcd agreement may be accepted in accord and satisfaction of an existing 
cause of action, the new promise only, and not the performance of it, being taken in 
satisfaction and discharge (flail v. Floehton, 14 Q. B. 380 ; Id lb. 1039 ; Kean» v. Powi*,
1 Kx. 601 ; Kdieards v. Hi other, supra). In such cases the discharge of the original 
debt by the acceptance of the new promise in satisfaction of it is a sufficient consideration 
for such new promise, and if the new promise so accepted is not performed, the remedy 
of the creditor will he by action for its breach (Lynn v. llruce, 2 H. Bl. 317 ; Henderson 
v. Stobart, 5 Kx. 99 ; Me Mann» v. Barit, L. R. 5 Kx. 05 ; 39 L. J. Ex. 65).

An accord, in order to form a defence, must be executed and satisfied, as the accord 
alone is no defence (PeytoCs Cane, 9 Co. 79 a ; Bayley v. Homan, 3 Bing. N. C. 915, 
920 : see llanlman v. Bel/home, 9 M. k W. 596). Thus, a plea that it was agreed that 
the defendants should secure the debt by a mortgage to be paid by instalments, and 
that the defendant had always been ready to execute the mortgage, hut had never l>ecn 
called upon to do so, was held bad (Allien v. Probyn, 2 C. M. & II. 408). So, a plea 
that it was agreed that the plaintiff should take out his debt in beer, and that the 
defendant was always ready and willing to carry out the agreement on his part, was 
held a bad plea ( Odlinyhourne v. Mantrll, 5 M. & W. 289 : and sec Wray v. Milestone, 
5 M. k W. 21). So, in an action upon a contract to deliver timber, a plea that the 
I Inintiff agreed to accept other timber instead of that contracted for, and that the 
defendant tendered such other timber, which the plaintiff refused to accept, was held 
to lsi a plea of an accord without satisfaction (Gabriel v. Brenner, 15 C. B. 622 ; 24 
!.. .1. C. I*. 81). So, pleas to the effect that it was agreed that the defendant should give 
the plaintiff authority to collect the defendant’s debts, ami satisfy the cause of action 
thereout, and that the plaintiff might have collected the debts, but through his negligence 
or default failed in doing so, have boon held to Ik* bad (Gifford v. Whittaker, 6 Q. B. 
249; /faillie v. Moore, 8 (). B. 489). Until satisfaction under the accord, the original 
i a use of action is not at all affected thereby, so that it remains liable to be barred by 
the Statute of Limitations (Ileeres v. Hearne, 1 M. k W. 323).

An accord and satisfaction made by a third party with the plaintiff, on the defen
dant’s behalf, may be subsequently adopted by him ami enure to his benefit (Jones v. 
/troadhumt, 9 0. B. 173, 193 ; Band all v. Moon, 12 C. B. 2(51 ; ami sec Walter v. 
James, L. H. 6 Kx. 124 ; 40 L. J. Kx. 104, and the cases there cited).

An accord and satisfaction accepted from one of several persons jointly liable, or 
jointly and severally liable, for the same debt is a discharge of all (Nicholson v. lit rill, 
I A. k K. 675), unless there has been an express agreement that the rights of the 
plaintiff against the other parties liable should be reserved (Stdly v. Forbes, 2 B. k B. 
38 ; Watters v. Smith, 2 B. k Ad. 889). Before the Judicature Acts it was the rule at 
common law that an accord and satisfaction made with one of several joint-creditor» 
was a good discharge ns against all, on account of the necessity of all the joint-creditors
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The like, by Substitute<1 Agreement.

On the-------------, 19—, by an agreement in writing, dated that day
[or, made verbally, or, as the ease mag be'], between the plaintiff and the 
defendant, it was agreed that the defendant should deliver the cargo of 
the “Mary" at the Surrey Commercial Docks instead of at Hull [as per 
charter-party of 1st March, 19—,] [which he accordingly did,] and that

joining ns plaintiffs in a common law action against the debtor (Wallace v. Kelmll, 
7 M. k W. 200. hi equity, however, if the debt due to such joint-creditors was due 
to them as members of a partnership tirm, or, it would seem, if the debt was a joint 
loan of which each had contributed a part out of his own separate money, so that they 
were partners in the transaction, they were regarded as having several interests in the 
debt, and as licing tenants in common of it (Atf/re v. Gib*»*, 2 White k Tudor, 7th ed. 
9.">2 et *eq. ; Morley v. Bird, 3 Ves. (528, 631 ; Steeds v. Steeds, 22 (.). B. 1). 637 ; 68 
L. J. Q. B. 30), and, consequently, in such cases, an accord and satisfaction made with 
one of them in fraud of the others, where the facts were known to the debtor, was not 
binding in equity on the other joint-creditors so far as regarded their shares of the 
debt {Steed* v. ,Steed*, supra). Thus, where the debtor of a tirm, who made an arrange
ment by way of accord and satisfaction with one of the partners, had knowledge or 
notice that the arrangement was for the private advantage of that partner only, and 
was made in fraud of the other partners, and without their authority, the defrauded 
partners were allowed to sue the debtor in equity, joining the other partner as a 
co-defendant (Piereij v. Fynney, L. K. 12 E p 69 : 40 L. .1. Ch. 404 ; and see Kendal v. 
H W, L. R. (5 Ex. 243 ; 39 L. .1. Ex 167 ; and Mid'and lly. Cb. v. Taylor, 8 H. L. 0. 
761). It apiiears that the equity rule would now be followed. (See Jud. Act, 1873, 
8. 24 (1) and(7), s. 25 (11) ; Lindley on Partnership, (5th ed., pp. 276, 279, 304 ; Steeds 
v. Steed*, supra.)

The defence of accord and satisfaction properly so-called is confined to the case of 
accord and satisfaction after breach. Where, before breach, a new agreement is entered 
into varying or discharging the original agreement, such new agreement, if validly 
entered into, is, without satisfaction or performance, a good defence to an action for a 
subsequent breach of so much of the original agreement as has been so discharged or 
altered ; but this is not properly a defence by way of accord and satisfaction, but a 
defence by way of rescission. (See jnud, p. 766.)

Accord and satisfaction after breach was in general a good defence at common law 
to an action on any contract, whether made by parol or by specialty (Blake* Case, (5 
Co. 43 b ; Smith v. Trow*dale, 3 E. k B. 83 ; Cumber v. Wane, supra). But this rule 
did not apply in some cases of contracts by specialty, where the liability sued upon 
arose solely out of the specialty itself and irrespectively of any sulwequent default, eu/., 
in the ease of covenants for payment of present money debts (Blake's Case, supra ; 
Peytoe's Case, 9 Co. 79 a ; Massey v. Johnson, 1 Ex. 241, 253 ; Steeds v. Steeds, 22 
Q. B. 1). 537, 539 ; 58 L. J. Q. B. 302). In such last-mentioned cases, and also in cases 
of so-called accord ami satisfaction before breach in respect of liabilities by specialty, 
it was necessary to the validity of the accord and satisfaction at common law that it 
should be made or evidenced by deed, as the original contract being under seal could 
not at common law lie altered or rescinded by parol. (See post, p. 753.) But this rule 
did not prevail in e piity, as a parol release, or rescission of a specialty contract, may be 
effectual in equity if founded on consideration (Binns v. Fisher, 43 L. J. Ch. 188 ; 
Webb v. Jfeieitt, 3 K. 4c J. 438 ; Taylor v. Manners, L. R. 1 Ch. 48 ; 35 L. J. Ch. 128 ; 
sec Yeomans v. Williams, L. R. 1 Eq. 184 ; 35 L. J. Ch. 283 ; and post, p. 753), and it 
appears that the equitable doctrine on these subjects is now applicable (Jud. Act, 1873, 
s. 24 (I), (2), (5), s. 25 (II). ante, pp. 33—35 ; Steeds v. Stents, supra').

See further jmtt, p. 755.
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such agree meut should be and the same accordingly wie accepted in 
discharge of the alleged cause of action.

(See R. S. (\, 1888, App. />., Sect. TV.)

The like, by yiviny a Bill of Exchange (b).

The defendant, on the------------- , 19—, indorsed and delivered to the
plaintiff a bill of exchange for £----- , dated--------------, 19—, drawn by
the defendant on [and accepted by] J. K., payable to the defendant or
order,----- months after date, which said bill was so indorsed and delivered
by the defendant, and was received and accepted by the plaintiff in discharge 
of the plaintiff’s claim.

The like, hg indorsing fo the Plaintiff a Promissory Note (b).

The defendant, on the-------------, 19—, indorsed and delivered to the
plaintiff a promissory note, dated------------ , 19—, made by J. K., whereby
the said ./. K. promised to pay to the defendant or order £----- , ------
months after date, which said note was so indorsed and delivered by the 
defendant, and was received and accepted by the plaintiff in discharge of 
the plaintiff’s claim.

(A) If a negotiable bill or note is given and accepted in complete satisfaction and 
discharge of a cause of action, the transaction amounts to an accord and xatix/artion, 
and this is so, even where such bill or note is given and accepted in satisfaction of a 
cause of action for an ascertained debt of larger amount than the amount of the bill or 
note (Sibree v. Tripp, If, M. fc W. 23 : iloddard v. O'Brien, V Q. B. D. 37; Bidder v. 
Bridge*, 37 CI». D. 406 ; 57 L. J. Ch. 300). But if such bill or note is given and 
accepted, not in satisfaction ami discharge, but, as is usually the case, merely for and 
on account of a debt forming the cause of action, the transaction only operates as a 
conditional payment to the amount of the bill or note, suspending to that extent the 
right of action during the running of the security and until default in payment thereof. 
(See /;<»*/, p. 616, where see also an example of the mode of pleading the last-mentioned 
defence.) If such security given for and ou account of the cause of action (or any 
renewal of such security) is duly paid, the transaction thereu|K>n operates, to the 
extent of the bill or note, as payment of the original debt (lb.). Whether the bill 
'•r note is given and accepted in accord and *a fixfact ion or for and on acconnt of the 
debt, is a question of fact dei>cnding on the actual agreement made between the 
parties (Sibree v. Tripp, nupra ; (t'oldxbcdc v. (Wtrell, 2 M. X W. 20; Maillard v. 
Duke of Argyll, 6 M. X (1. 40 ; Dot ton, leg v. Xuttall, 3 C. R. X. S. 122 : 28 L. J. (\ 1*. 
110 ; hay v. 1/cAc#/, 22 Q. B. D. 610 ; 58 L. J. Q. B. 203 ; Bidder v. Bridge*, nnpra ; 
In re Borner, [1893] 2 Q. B. 286).

Where the defendant pleads that a bill or note has been taken in accord and satis
faction, a reply simply alleging that the bill or note was subsequently dishonoured 
M ould lie bad. (See Sard v. Rhodei, 1 M. Ac W. 153.) But where the defendant merely 
pleads that the bill or note has been taken for and on account of the debt, such a reply 
Mould lie good, as in that case the original right of action revives on the dishonour of 
the bill or note. (See lb.; and Bnrlincr v. lloyle. 5 C. P. D. 354 ; In re Romcr, [1893] 
2 <V- 9- 286 ; and jnut, pp. 615, 746.)
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'/'A* //Zt», A// Payment of a Smaller Sum by a Third Parly ye).

On the------------- , 111—, ./. A\, out of his own moneys paid to the
plaintiff, at the defendant’s mpiest, £----- , which, hy agreement in writing
dated the-------------, 111—, [or, contained in a letter dated------ , or, made
verbally on the-------------, 111—, or, a* the rase may be]% lietween the said
,/. A'., and the plaintiff and the defendant, the said ./. A'., so paid, and the 
plaint ill accepted in discharge of the plaintiff’s claim.

lufence of an Agreement between the Plaintiff, the Defendant and a Third 
Party, that the Defendant should be discharged and the Third Party be 
acce/ited by the Plaintiff as his Debtor instead (d).

On the------------- , 111—, hy agreement in writing dated that day [or,
made verbally, or, as the rase may be] between the plaintiff and the defendant
and ./. A'., who then owed the defendant l*----- , the defendant re"
his claim against./. A', for the said £----- , and J. K. undertook to pay
the said £----- to the plaintiff instead of to the defendant, and the plaintiff
then accepted the said ./. K. as his debtor for the said sum in discharge of 
his claim against the defendant.

Defence of Accord and Satisfaction by a Composition made by a Debtor with 
his (* 1 reditor* : see “ Composition with Creditor*,” /tost, p. MU.

(r) Sec ante, p. .Miff.
(*/) The precedent states Hint the defendant relinquishc . a debt due from the third 

party to the defendant, hut the existence of such debt >rom the third party to the 
defendant is not essential to the validity of the defence. Wherever an agreement has 
liecti made between the plaintiff and the defendant, and a third party, that the latter 
should l»ccomc liable to the plaintiff instead of the defendant, and that the defendant 
should In- discharged, and the plaintiff has accepted the liability of the third party,
i nd discharged the defendant according to the agreement, the transaction affords a 
good defence by way of accord and satisfaction. (See per Huiler, J„ Tot lock v. //orris, 
:i T. It. ISO ; 7/odyson v. Asdrrson, 3 H. A V, S42, H.Vh)

A retiring partner may lie discharged from existing liabilities by an express agree
ment to that effect between himself and the memU-rs i f the Arm as newly constitute!I 
and the creditors, or by a course of dealing between the creditors ami the Arm as 
newly eonatitnUd, from which such an agreement is to In- implied. (See Ô3 k f»4 Viet, 
e. 311, s. 17 (3), and ante, p. 2ffV.)

The acceptance of the separate liability of one of several joint debtors, instead of the 
joint liability of all, is a sufficient consideration for the dischatge of the joint liability, 
ami amounts to an accord ami satisfaction in respect of such joint liability (AyfA v. 
. I nit, 7 Kx. thill : 21 L .1. Ex. 217). Ho, where an agreement has l>cen made between 
the plaintiff and the defendant, and a third party, to whom the plaintiff was indebted, 
that the defendant should take upon himself the debt of the plaintiff, in consideration 
of the plaintiff discharging him from his debt, ami accordingly the defendant has 
liecomc liable to the third |«arty, ami the third party has discharged the plaintiff from 
his debt, this may lie pleaded as a defence by way of accord and satlafactio# (/Wk- 
rune v. hrecn, V (’. H. N. S. 44* ; 3o L .1. <\ V. V7).

586^
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See for form* of piton under the obi system nf accord and satisfaction mode 
ht one of three joint plaintiff » : Wallace v. Ketsedt, 7 M. & W. 264 ; of accord 
mut satisfaction by delivery of goods: llall v. Poyner, 13 M. & W. 600 ; by a 
net off of debit and delivery of gonds : Wallace v. Krlsall, 7 M. & W. 264 ; 
Learmonlh v. (Jrandinc, I M. & \V. 658 ; by giving a guarantee : Alexander 
v. Strong, !) M. A- W. 734 ; ft»/ delivering goods ton third party for the plain
tiff : Stead v. Payer, I If. 782 ; ft// an agreement to refer the matters of 
the fiction, together with other matters, to arbitration, and performance of the 
agreement: Williams v. London Commercial Kxchange Co., 10 Ex. 560 ; by 
the seulement of a former actum for the same cause on payment of the debt 
nod costs ; Power v. /hitcher, 10 If. A- C. 320 ; [loss v. Jaques, 8 M. A W.
135 ; by imying a smaller sum, ami withdrawing a defence to an action and 
paying costs : Cooper v. Parker, 14 C. If. 118; 15 C. B. 822 ; by the plain
tiff satisfying the debt out of giants dr/sisiletl in his hands for that pllr/msr ; 
Ahiss v. Moses, 1 0. It. 227 ; by delivering jsissession of a house and a 
payment of money : Lavery v. Turley, 6 II. A N. 230 s 30 L. .1. Ex. 40. 
See also, pleas of accord and satisfaction : to an action on a bill of exchange, 
tog delivery of other negotiable instruments : James v. Williams, 13 M. A W. 
828 j to m action for the breach of the condition of a bond : Field v. Itobins, 
8 A. A ’ j to an action for not delivering goods under a contract of sale, 
tag the ac. e of other goods in accord and satisfaction : Oa . Presser,
15 U. If. 6.3 ; 24 L. J. C. 1’. 81 ; to an action for use and oceiqmtion that 
plaintiff had wrongfully distrained the defendant's goods, and it was agreed 
thill plaintiff should keep the goods dislrainnl in satisfaction of the debt : dimes 
v. Sawkins, 5 C. It. 142 ; to an action on an award to pay money by 
i’islnlmenls : Smith v. Trousdale, 3 E. & It. 83.

Account (e).

See “ Account," ante, |>. 69.

Account Statkii (/).

Ileninl of the Slating of the Account.

The dufeiiiliuit den it* that the alleged or any accounts were [«»', account 
was] stated Ik’tween the |ihiiiitifl' and the defendant.

(r) Fur instances of former |ilemlings in actions of account before the Judicature 
Acts, we cases cited note, |>. 60, ami /taster v. Busier, .> Bing. N. C. 288 ; Here v. 
Hire. 12 C. It. 60; thirsty v. thirsty, 1 II. k N. 144.
(/) It is a giaal defence to a claim on an account slated to show that the account 

stated was incorrect (Thomas r. //aiehes, 8 41. k W. 140 ; Doits v. Pliant, 12 if, B. 631). 
or that it was stubs I res|icelitig a «ledit for which t lie re was no consideration (French ». 
trench, 2 M. k tl. 644 ; Clarke v. II>16, 1 V. M. k II. 2»), or the conshlcration for

OO
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f)efcure (illeging that the Amount found to he due nil the Arrow)t> elated 
win a mailer Sinn Ilian that claimed.

The sum of £------only was fourni to bo due from the defendant to the
plaintiff upon the alleged stating of accounts, fline elute an// atuwer
which 'hire ma// tie as to the £------ tuhnillnl to Imre been found due, or. > i
the absence of such answer, /deoil /Higment of that amount into t'ourl : see 
“Paginent into Court," post, p. 747.]

AnKiNtmnuTORK.

See “ AVerutort" />o«t, p. 648.

Admissions (g).

The defendant admits that—[Slate fart ailmilleil.]

Aoknt (A). 

ftenial of Ai/eiic//.

The defendant denies that the plaintiff [or, defendant, as the case ma// 
Ac] was employed by the defendant [w, plaintiff] to act as his agent [or, 
was the agent of the defendant, or, plaintiff] as alleged, or at all.

henial of the allegeil Term* of h.in/itoginenI,

The plaintiff [or, defendant, us I In case mug Ar] was not employed upon 
thi‘ alleged terms. The terms of the employment were contained in a

which lav! failed (Jacobs v. Fisher, 1 V. II. ITS; ll'itws v, Uilivs, 14 C. It. 616),or 
ro»|>cetlng a délit for which the ilefcmlant was not liable (Pt/rh ». I.yos, U Q. II. 147 ; 
anil see Welts ». t/irliiuj, S Taunt. 737 ; Pirns’ ». Krone. 2 (!. M. & It. 294). As to 
other defences, see note, pp. 70, 71.

It is no defence to a claim on an account stated to plcail simply that a »ulj*e<|iieiit 
account was stateil in which the Imlaiiec was in the defendant's favour, hut the defen
dant in such case must plead the payment or set-off, or other transaction by which the 
account has been altered. (Fidget/ ». 1‘cssg, I C. M k R. I OS.)

Where it is sought to rc-o|*m a setthsl account there must 1st 14*01 the pleading* 
some distinct and *|weilic averment of errors, or at any rale of someone definite and 
important error (Partisses ». Hashsrg, I,. R. 2 II. I,. 1, 11, 19 ; .If, l„ ,f. eh. 292).

Cy) Rec " Hefeseet," asle, p. 920. As to signing judgment on admissions In pleadings, 
sue Onl. XXXII., r. li. and I'hitty's forms, 13th ed„ p. 237.

(*) Rec “ Agent," an/e. p. 72; " Ureter;' pee), p, 621 ; " Mosey Paid,"/nut, p. 742 ; 
" Mosey Horn red," /met, p. 743 ; “ S/.s’l: Krrhasge," /sod, p, 792.
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written agreement dated —------111— [or, in letters dated------- , or,
agreed to verbally on the • —— 19—, or, a» the rate may be"] and
were, Ac. [Here elate the terme briefly, amt eltotr Huit they have been duly 
romplied with by the defendant.']

Defence to an Action for Commieeion, denying the alleged Services.

The defendant did not sell [or, procure a purchaser of ] the goods, or any of 
them [or, let the said house, or, procure the said A'. or any person to 
become tenant of the house, or, ae the case may Jr].

Defence to an Action against an Agent for not Accounting, that the Plaintiff 
never requested the Defendant to Account (i).

The defendant was employed by the plaintiff upon the terms contained 
in [Ac. as in the form, supra] that he should render an account only when 
rapiestcd to do so, and he was never requested to do so.

Defence to a Claim by a House Agent for Commission.

1. The defendant never agreed or otherwise became liable to |aiy the 
alleged or any commission.

2. The plaintiff did not earn or otherwise become entitled to lie paid the 
alleged or any commission. He did not introduce the said lessees nor did 
he let the said premise's to them.

if. The defendant denies that the plaintiff did anything in res|iect of the 
»aid letting. If lie did anything which is denied he did it voluntarily and 
not on any terms, or under any contract which would entitle him to be |mid 
by the defendant in resjiect thereof.

I. The amount of the commission claimed is excessive and unreasoiialilv.

Defence to an Action oil an Agreement, that the Defendant cinilrarled 
solely as Agent for a disclosett Principal (k).

The alleged agreement was made by the defendant, not on his own 
account, but only as agent for ./. A'., as the plaintiff at the time of the 
making of the alleged agreement well knew.

(0 The above form is applicable only in case* where a ivipiest lo account in a con
dition precedent to the agent ’a liability for not accounting. Sec Tojihnm v. Jirmdtiirk, 
I Taunt. 572 ; ami nee /W, p. 041, at» to the mode of pleading in suchcase*.

(*) An agent who enters into a contract, not on hi* own account, but professedly us 
agent for a disclosed principal, is not in general personally liable thereon to the other



574 hKKKWKS, Kir., IN ACTIONS ON CONTRACTS.

Denial of Recei/d of an alleged Secret ( 'omniission (l),

Thu dv'emliint denies that lie received the alleged or any commission.

Den in! Unit I tie alleged Com mission ira» received currujdlf/, secretly, or 
im/iro/terly (/).

I. The defendant admits he received the alleged commission, but lie says 
it was not received by Inin either secretly or corruptly, nor was it received 
in breach of his duty towards tin* plaint ill’.

L\ It was received by the defendant openly and with the knowledge of the 
plain till', and in payment for his services to the plaintiff, and in accordance 
with his contract with the plaint ill* [or, with the known usage of the trade].

contracting part)- ; and ibis i* m>, generally speaking, even where the contract is in 
writing, provided that the contract sufficiently expresses that he is contracting merely 
as agent for another party. (See notes to Thom yuan v. Daein/mrt, 2 Sm, L. t\, lltlied., 
p. 37V, and sec ante. p. 72.) Rut where an agent signs a written cunt met ill his own 
name, without any qualification, and there is nothing in the written contract itself to 
show that he is contracting merely as uu agent for another, he is in general |»er*niiully 
hound by the contract, as he is not nil uved to controvert the terms of the written 
document by parol evidence. (See an*e. p. 72.) In nhiio trades a broker expressly 
contracting as agent for an unnamed principal umy I* personally liable on the con
tract by reason of a s|»ccinl custom of the trade. (See ante, p. 137, and Harrow v. 
It fêter, 13 if. It. I). i;3:> ; Dike v. Ongley, 18 g. It. |l. 708 ; .*»•» L. J. g. It. 373.) So, 
too, w here an agent buys goods for a foreign principal, the question whether credit 
was given to the agent or the foreign princqml is one of fact, but the credit is 
ordinarily deemed to Iks given to the agent personally, although the fact of his agency 
is known, ami in such cases the above defence that the defendant merely contracted 
as au agent will not in general Is- available (Wilson v. Xnlncta, Il g. U. 405; IV 
l«. J. g. R. IV ; t'ooke v. II ihon. 1 V. It. X. S. 153 ; Hutton v. Dnlloek, L. U. 8 lj. It. 
331 ; V Jh. 572 ; Malcolm v. Hoyle, «3 L. J. g. It. 1 ; see 2 Siu. L. U., Uth eel. 4IK 
et sa/.).

As to when agents ordering g«*wls on liuhalf of clubs or societies are |K.rsouully liable, 
see ante, p. 273.

It is a good defence to an action on a written contract, in which the defendant is 
named a* a principal, that the form <>f the contract in this res|ieet was entirely due to 
a mistake commun to both parties, and was contrary t«> their intention, which wav 
that the defendant sin mid contract only us agent, and should not be |K.inmnally I* mud 
( Wake v. J/arroy, « II. & X. 7ü* ; I II. X ('. 202 : So L. I. Kx. 273 ; 31 Jh. 151 ; sec 
jnmt, p. 738).

lu case* where either the agent or the piïttvqial may lie charged at the option of the 
other contracting party (as in cases where the agency is not disclosed by the agent at 
the time of his entering into the contract), a definitive election made by such other 
contracting |s«rty to charge the agent or the prinei|sil respectively, will prevent his 
afterwards suing the other of them on the contract (Drieatly v. ternie, 3 H. X <*. V77 ; 
31 L. J. Kx. 172; / net is v. Il illiamsom, L. U. lu g. It. 57 ; 11 !.. .1. g. It. 27 ; Kendall 
v. Hamilton, I App. < us. 504, 511 ; 48 L. J. V. I*. 705 ; Sear/ v. Jardine, 7 App. * »*♦• 
115 ; 51 I.. J. g. It. 1112 ; tell x. i\ukin, 52 I.. J. g. It. VV ; 17 L T. 350 ; Morel v. 
II i st mo reland, | IVolj A. i*. 11 ; 73 L. J. K. It. V3 ; and »ee jmst, p. 7U4j.

(/) See ante, p. 77.
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llrnial of an alleged Warranty of Authority to rouirai t as Agent (in).

The defendant did not warrant or assert that lie was authorised to con
tract as agent for U. II. as alleged. [He truly stated the facts giving rise 
to the supposed authority, but did not warrant the correctness of the legal 
inference of authority drawn by the plaintiff therefrom. Such statement 
was made verbally [or, as the case may is] on the-------------, 1U—.]

Denial of the alleged lireach of Warranty of Authority (in).

The defendant was authorised by the said G. II. to make the said contract 
us his agent on his behalf, and the said contract was in fact binding on the 
said G. //., and was enforceable against the said O. H.

Defence to an Action for the Price of Goods sold, alleging that they were sold 
log the Plaintiff's Agent as iip/nirenl Principal, and claiming a .Set-off in 
respect of a Debt which accrued due from the Agent to the Defendant, 
before the Defendant had knowledge of the facts : see “ Set-off," /mst, 
p. 782.

Ilejily of Ituli/icalion («).

If and so far as the said K. F. was not the defendant's agent to make 
the said contract at the time of the making thereof the defendant says that 
the said K. F. purported to make the said contract as the defendant's agent,
and the defendant subsequently, on the------------- , It)—, by [a letter dated
that day] ratilied the said contract.

Amikkmkxth (o).

Defence denying the making of an Agreement not muter Seal.

The defendant denies that he made the alleged or any contract [or 
promise, or, agreement].

(See II. S. 188:1, App. D., Sect. V.)

( in See a utr, I». 7*1.
(*) It i# often ui I visible to reply specially that the defendant ratified the contract. 

When n person in making a contract purports to do go on behalf of unother but without 
having in fa:t the authority of that other to do go, that other penton can subsequently 
ratify the contract, but when a person makes a contract without purporting to act as 
i-'Uit for another and without having authority from any other person, a third party 

« annot ratify or adopt the contract so made (Aeiyhlry v. Durrani, [1901] A. 21*» ;
I.. J. In. It. t>*»2 ; see also “ (\mijmni/,’’ punt, p. MH).

(«») NX In n a defendant wishes to deny any allegations of fact contained in the state
ment of claim, he must not do so by a mere general denial, but must deal specifically
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A like Farm.

The defendant did not make the alleged or any agreement.
(See R. S. C.y 1883, App. D.% Sect. II.)

Defence denying the Agreement and alleging that it iras subject to a Formal 
1 'on tract being drawn and appro red by the Solicitor of the Far lire • nee 
post, J». 7GU.

Denial of the making of the Agreement alleged mth a Statement of the 
Agreement actually made.

The defendant denies that it was agreed between the plaintiff and the
defendant as alleged. The agreement was [in writing dated the------------ ,
ID—, or, made verbally on the------------- , 19—, and was] as follows:—
[Here state the material juris of the agreement, either verbatim where the 

precise words are material, or by giving briefly the substance and effect thereof

with each allegation of which he «Iocs not admit the truth, except in the ease of mere 
allegations of damages, and he must not frame his denials evasively, but must answer 
the point of substance in the disputed allegation (Ord. XIX., rr. ID, 17, IV, cited ante, 
pp. .*>27 ct setj.).

Where the defendant intends to set up that the contract actually made was other 
than that alleged in the statement of claim, and that under the contract actually made 
there was no cause of action against him, or that the contract so made was performed 
by the defendant, or in some way satisfied or discharged, he should, besides denying 
the alleged contract, briefly state the contract actually made,and, where he relies upon 
such |ierformance or satisfaction or discharge as constituting a defence, should plead 
it, so as to give to the plaintiff notice, in accordance with Ord. XIX., rr. 4, 17», of the 
facts on which he intends to rely. As to setting out agreements in writing verbatim 
in a pleading, see ante, pp. 7—V.

The above-mentioned rules apply equally to a plaintiff's reply to a counterclaim, as 
to a defendant's defence to a statement of claim.

By Ord. XIX., r. 20, “When a contract, promise or agreement is alleged in any 
pleading, u l»aie denial of the same by the opposite party shall l»e construed only as a 
denial in fact of the express contract, promise, or agreement alleged, or of the matters 
of fact from which the same may be implied by law, and not as a denial of the legality 
or sufficiency in law of such contract, promise or agreement, whether with reference 
to the Statute of Frauds or otherwise." (See Ord. XIX., rr. 4, 15, ante, pp. 5, 523 : 
•' Denials'* ante, pp. 527 et *#•#/.)

As to what constitutes a tiual ami concluded agreement, see, further, " Sale of Land," 
post, p. 768.

As to the Statute of Frauds, see jnrnt, p. 603 ; and as to illegality, sec post, p. 682.
As to defences on the ground of non-fulttlment of conditions precedent, see post, 

p. 641.
For other defences to actions on contracts, such us fraud, infancy, mistake, duress, 

Ac., not hereinbefore specified, see the different titles of defences to actions on 
contracts.

As to sidfstituted agreements, see ante, pp. 18, 567, 568. 670.
As to defences to actions on parol agreements on the ground of want of consideration, 

see ante. p. 47 ; Dills of Exchange," post, pp. 5VV et *#•#/.
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awl add, where necessary, averments of performante, satisfaction, or discharge 
of the agreement atlutdly made.]

Defence of Xon-jterformawc of a Condition Precedent : tee “ Conditiont 
Precedent," poet, p. 641.

Defence that the Contract was subject to an implied Condition that the Subject- 
Matter should continue to exist (p).

The contract alleged in the statement of claim was subject to a condition 
which is to t>e implied from the nature thereof, that [here state the condition,
as, for instance, the said----- Theatre should continue to exist at the time
when the said performance was to be given by the defendant], Wb T u- 
[here slate that the subject-matter ceased to exist, as. for instance I !.. e ,ie
said time namely, on the------------ , 1!)—, the said----- Theatre was tun t
any fault on the part of the defendant destroyed by tire, and the perim m uuu 
of the said contract was rendered impossible].

Denied of the Execution of a Deed(q). 

The alleged deed is not the defendant’s deed.
(See IJ. S. C., 188.1, App. D„ Sect. 11'.)

(//) Where from the nature of the contract it le clear that the contract is bune.1 
upon the assumption by both parties to it that the subject-matter will, when the time 
for the fulfilment of the contract arrives, still exist, or that some condition or state of 
things going to the root of the contract and essential to its performance will lie in 
existence, the non-existence of such subject-matter or of sttch condition or state of 
things when the time for the fulfilment of the contract has arrived affords, in general 
an answer to a claim for any further fulfilment of the contract, and also to one to 
damages for the failure to further carry out the contract (Taylor v. Caldu-ell, 3 B. 18. 
m ; 32 !.. .1. (j. It. ltd ; Applrhy r. Myers. f„ R. 2 C. I*, fi.il : 36 L. J. C. F. Ml ; 
Kretl v. Henry, [1903] 2 K. B. 740 i 72 L. J. K. B. 794 ; Cecil .Service Co-op. Soe. 
r. lies. Sfetim .Xurigatios fit., [1902] 2 K. B. 736; 72 L. J. K. B. 933 ; (’handler v. 
Webster, [1904] 1 K. B. 493, 499, 501 ; 73 L. J. K. B. 401 /* re Hall and lady
Mens, [1903] 1 K. B. 5SS ; 74 L. J K. B. 252).

(//) The affixing of the seal of a corporation to a document by a |arson having no 
authority so to do does not make such document the deed of the cor|airation (ace 
Mayor, ,fv., of (hr .Staple of lInf land v. Jl.iakof Kayla ad, 21 I). B. It. 160 ; 57 L. J. Q. B. 
Ilf); but where it la intendi-d to rely upon such want of authority in answer to an 
action on the deed, the fact should be stated concisely. (See post, p. 032.) In a similar 
way the facts should be slated where it is Intended to rely U|wm a material alteration 
made in a deed suhaopiently to its execution. (See post, p. 579.)

As to the defence that a do d sued upon was executed in blank, 'hat la, that at the 
time of execution the deed was incomplete by reason of material omissions in it which 
w ere afterwards filled in, sec Petrell v, Dajf, 8 Camp. 1 si ; HihHewhite v. M'Moriae, 8 

R.L. P P
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For like forms of Denial, see “Hondo," pool, p. CIS, nod “Insurance,” 
/ml, pp. Git 1 el seq.

Defence denying the making of Hie Deed alleged, and eliding the Terme of 
the Deed actually made.

The defendant denies that he ever made the alleged deed [or, bond]. 
The deed [or, bond] made by the defendant was [here elate briefly Hie terme 
of the deed or bond actually meule, and allege performance thereof, or some 
sufficient mailer in confession and avoidance].

Denial of a particular Covenant.

The deed did not contain [either expressly or by implication] any covenant 
to [here identify the covenant which it is intendeil to deny, e.g., insure the 
premises against loss by fin].

Defence to an Action on a Deed, that the alleged Deed was only delivered 
by the Defendant as an Escrotv (r).

The alleged deed was delivered by the defendant to ./. A'. merely as an 
escrow, upon the terms contained in a letter from the defendant to the

M. A W. 200 ; /tuition v. Heoett, 5 Bing. 3ti8 j Sum n v. Xorth Itntmh .1 out cal alias Co.,
2 H. A C. 175 i 32 L. J. Ex. 273 ; Société OiniraU v. Walker, 11 A|ip. Cas. 20 ; 55 L. J. 
Q. B. 169 ; Poicell v. London, Ho nit. [1893] 1 Ch. 610.

O’) As to the defence that a deed was delivered ns an escrow only, see Xeoot v. UVe/t- 
ham, L. R. 2 H. L. 2VO ; 36 L. J. C. 1\ 313 ; Watkins v. Xash, L. U. 20 Eq. 262 ; 44 L. J.
Ch. 605 ; Hand v. 1 Yaiford, 32 Ch. D. 238 ; 5r» L. J. Ch. 667.

An analogous defence may in some cases be pleaded in respect of agreements not under 
seal, as, for instance, that a parol agreement sued on was only executed on condition 
that it should not operate ns a contract until the happening of some event which has 
not hnp|H'iied, as that some third party should approve of the subject of the agreement 
(Pym v. Cumpbrtl, 6 K. A ». 370 ; 23 L. J. Q. It. 277 ; Pottle v. ilor nib rook, [1697]
1 Ch. 23), or that tlie agreement or a counterpart should l»e signed by the other 
party (Furors* v. Meeky 27 L. J. Kx. 34 ; Lirerjioul Horough Hank v. Feci es, 4 If. * N. 
13V ; 28 L. J. Kx. 122 ; Mr (Iran v. Leonard, L. tt. 9 Ch. 336 ; 43 L. J. Ch. 323), or by some 
third party (Ho yd v. Hind, 1 II. A X. 988 ; 23 L. J. Kx. 246), or that the defendant should 
be satistied of the plaintiff"s responsibility (Puttie v. J/oroihrotik, [1897] 1 Ch. 23; 66 
L. J. Ch. 144), and such defence should be expressly pleaded in the defence. As to the 
defence that a bill of exchange or promissory note was only delivered by way of escrow, 
see post, p. 612,

The defence of non est factum is inapplicable where the defendant executes the deed, 
knowing that it conveys or does something with his property, but in ignorance of the 
way in which it docs «leal with it, executing it in the belief, induced by the fraud of 
another, that he is executing a deed of a different kind from that which lie is in fact 
executing (//is tflf/v. Witters, LR. 7 Ch. 75,83,88 ; 41 LJ.Ch. 175; Aisgr. Smith, [lVUU]
2 Ch. 423 ; 69 L. J. Ch. 398).



plaintiff, dated-------------, lit— [»r, agreed to verbally on the ------—-,
IV—, or, wi tht r«oe may /«-], that it should not take effect or be operative 
or enforceable until the fulfilment of a certain condition, viz., [here elate 
Ihr condition]. The said condition has never been fulfilled, and, save as 
aforesaid, the defendant never delivered the deed.

hr null of llreacheo («).

The defendant did not [or, denies that he didj [ituerl breathe» ilenieil], 
(.See A'. & C., 1888, />., -Sec/. I'., No. 4.)

Auk» Enemy (t).

lx feme I lull the 1‘tuintiff ie an Alien Enemy.

The plaintiff was at the time of the making of the alleged contract, and 
still is, an alien, and not a subject of the King, and then was, and still is, 
an enemy of the Kiug and was residing in this kingdom without his 
[leriuission].

Ai.tkiiation of Whittkn Documents («).

iJefenre Ihiil « Written Agreement «vis nnule rout by an Alteration.

[The agreement referred to in the statement of claim was in writing, and
was contained in a document dated the-------------, lit—, and sigued by
the defendant, and] after the making and signing of the [said] agreement,

(«) See *' Ih'tnuh," note, |i, .*<27.
(0 If the plaintiff wa» an enemy when the contraut was matte, this iaatlefenee loan 

action on t lie contract, as the contract was illegal. (See I alike on Contracts, 4th ed., 
||||. 272, .*>28.) If he has become so since the making of the contract, this, which was 
formerly ground for plea in abatement (Harman ». A is./«Ion, 8 Camp. 150, 133), wouhl 
nowap|sair to be ground for an application for a stay of pn stealings. (Seen a/s, p. .*.22.) 
A llritisli subject, or the subject of a neutral stale, voluntarily residing in an enemy's
country, la .....sidereal as adhering to the enemy, and is !nca|atl,lc of suing ( II it lima
v. JXittmon. 7 Taunt, 4311; V’t'nnnrtl v Heeler, 3 It. & P. 113).

A- to aliens, see, further, Imarum v. IXininl, In re Str/iaeg Eta-lion frtition, 17 (). II. 
It. .*>1 ; •">.*) L. J. ty. It. 331 ; /n re ltonnjeoinr, 41 Cil. D. 310,

(«) When the plaintiff without authority alters a deal, or where it is so altered in a 
material point while in the |swacsnion or custody of the plaintiff by a stranger with the 
privity of the plaintiff, it is thereby made void (1‘igot’n mar, 11 Co. Hep. 27 a ; On rat
oon v. I'oojier, Il M. A W. 778 ; 13 M. it W. 343, 832 ; toner v. tor, 12 App. Cas. 2011 : 
*.ti !.. J.lf. It. 480 : Ellenmere Jtrrirmj Hi. v. lim/ier, [1803] I If. It. 73 ; 66 !.. J. Q. It. 173 , 
The same rule applies in general to instruments of contract not under seal (ItorMsus 
v. f taper, -«p.v. ; Motlrtt v. Markenkalk, 5 C. It. 181, III! ; No frit v. llnnk 0/ Em/tanJ. 
it If. 11. It. 636 ; *>1 !.. J.lf. H. tut), and is even applicable to documents not lauitniiiiug

V T
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nml whilst it was in the possession and custody of the plaintiff, it was 
rendered void by being materially altered without the consent of the defen
dant, viz., by [Iter? state the alteration auute, an, for insinuer, affixing a seal

any coni met {Loire v. For, supra). With rcganl to bills of exchange and promissory 
notes the same rule applies as modified by s. 64 (1) of the Hills of Exchange Act, 1882, 
(cited jmst, p. 608). Except in the canes last referred to, the alteration vitiates the 
whole instrument, although it may not be made in the particular part of it which is 
sued upon (ift.). It has been laid down that a deed or instrument, if materially 
altered while in the plaintiffs jwssession or custody by a stranger, will be thereby 
rendered void, even if the alteration was without the privity of the plaintiff (sec Piyot's 
ease, supra), but it is doubtful whether this rule can apply to alterations made in fraud 
of the plaintiff, and against his will. (See hare v. For, 12 App. ('as.at p. 217.) If 
the instrument is not in the |Kwses»ion of the plaintiff, and if the plaintiff is not 
responsible for its safe custody, it seems that its alteration without his privity by 
a stranger, though in a material point, would not avoid it. (Hec Heufree v. Bromley, 
6 East, SOU : Da rid son v. (im/ter, supra ; (Yooekeirit v. Fleteher, 1 H. k N. 8US ; 26 
L. J. Ex. 168.) In the case, however, of negotiable Instruments, such as bills of 
exchange, or promissory notes, a material and apparent alteration made after the 
issuing thereof will in general vitiate the instrument, even in the hands of a subsequent 
holder, as against such of the prior parties liable on the instrument as have not authorised 
or assented to the alteration. (See “ Bills of Frekanye," post, p. 608.)

An alteration may be accounted for on the ground of accident, and the original state 
of the instrument shown by parol evidence (Hbeppard’t Touchstone, 0U), as where the 
seal of a deed had been torn off by a child (. 1 ryoll v. Che ne y, Palm. 402, 408), or eaten 
off by rat» (Bolton v. Bishop of Carlisle. *» li. HI. 260, 263). So an alteration may bo 
shown to have been made by mistake, without any intention of altering the instrument 
(Ha per v. Birkbeek, 18 Ea»t, 17 ; Wilkinson v. Johnson, 3 B. A C. 428 ; .Xorelli v. Jtossi 
2 II. Jc Ad. 787), or in order to correct a mistake (Fiteh v. Jones, 6 E. hi B. 238 ; 24 
!.. J. U. H. 203 : In re Jfoinjate* Contra et, [I002J 1 Ch. 481 ; 71 L. J. Ch. 27 U). Such 
alterations do not affect the validity of the instrument. Merely completing an instru
ment in accordance with express provisions to that effect contained in the document 
itself, as by the addition of subsequent names and signatures which are added in 
pursuance of an intention expressed in the instrument that they should be so added, 
is no alteration (In ir Batten. 22 Q. B. D.688 ; 88 L. J.Q. R. 333 ; cited /nut, p. 641).

An alteration of au instrument in a |>oiut not material, whether made by a stranger 
or by the plaintiff himself, does not avoid the instrument (Aldous v. Cornice//, L. H. 3 
Q. B. 873 ; 37 L. J. y. B. 301 : hurt v. For, supra ; overruling the dictum in Piyot's 
rase, supra). An alteration by adding won Is which merely express the effect of the 
instrument as originally framed, is immaterial (/*.). An alteration may lie material 
although not affecting any contract contained in the instrument, as where there was a 
fraudulent alteration of the numbers of Hank of England notes (SufleU v. Bank of 
Fuylaud, supra ; and see Leeds Bank v. Walker, 11 (). H. D. 84 ; 82 L. J. Q. H. 500).

An alteration made by consent of both i sir ties amounts to a new contract, which 
Mi|Kirsedes the original contract (see jmst, p. 768), unless it is made only for the 
puriawc of correcting a mistake in the original contract, and to carry out the original 
intention of the |*utie*. (See Cole v. Parkin, 12 East, 471, 478.) In such last-men. 
tioiied case, if the original contract is sufficiently stamped, the amended contract does 
not require a new stamp, unless the amendment has so altered the nature of the 
contract a» to make a different stamp necessary (Bobmson v. Tou ray, 1 M. k S. 217 ; 
Jacob v. Hurt, 6 lb. 142 : By root v. Thompson, 11 A. 4c E. 31 ; and ace jumt, p. 608).

Whenever the defendant intend» to rely upon the defence that the instrument »ued 
u|H>n has been rendered void by a material alteration, he should distinctly plead that 
ground of defence, whether the instrument is sued upon in its original or in its altered 
form (0. XIX.. rr. 4, 18). The precedent in the text is primarily applicable to cases 
where the plaintiff sues u|>on the agreement in its original form, but it may readily be
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to the eaiil agreement near to the signature of the defendant as and for the 
seal of the defendant, or, altering the words “ twenty shillings per bushel" 
into “ thirty shillings per bushel," or, no the cate may be, ninthly the alteration 
in such a manner a» to show ill materiality].

For a form of Defenre to an Aetion on a Hill of Exchange on the Ground 
of an Altérai ion therein, see “ Bill* of Exchange," /iost, p. (Î08.

Sec form* of /ilea under the old system - Thai the agreement iras atlereil Inj 
affixing a real no a* to make it pur/mrl to be a deed of the defendant : David
son v. Coojier, 11 If. & W. 778 ; 1:1 M. & W. 343 j that a rharter-/>arlg 
ira» altérai by the insertion of material word»: Croockeirit v. Fletcher, 
ill L. .1. Ex. l.'i.'l ; 1 If. & N. 898 ; that a mortgage-deal tea* altérai by 
imraisiny the amount of the debt secured : Sto hart v. Dryden, 1 M. & W. 
til.T ; that a bond of guarantee was altered by inserting a condition that 
the giring time to the principal debtor sh nild not discharge the sureties : 
Harden v. Clifton, 1 Q. 13. 523.

>ee also a reply to a plea of release, that the deed was altered after 
execution by inserting the amount: Fazakertey v, M'Knight, 20 L. J. 
<j. 13. 80 ; fi E. S: 13. 795.

Amiiahsador (x).

!u| .tin I to nw« in which the notion in brought U|ion I lie sgreemont in its altered form. 
In such Inst inentiomsl cases, the statements as to the fart of the alteration should be 
nceoni|ianicd liy a denial of the making of the agreement In the altered form. (See
Hittc, p.

The unauthorised altcmlioii of a written agreement by one of the partie* does not 
render the agreement absolutely void for all purp«>*es, and aeeonlingly the other party 
is util! entitled to sue upon the original agreement, and if he doe* sue upon it, he it 
lnund by the terms and conditions thereof, and cannot, in the absence of a new 
nmtmet. express or implied, recover upon the contract without showing that he has 
complied with thowc terms and conditions (Vattinmn v. Inrhlrg, L. 11. 10 Ex. 830 ; 41 
l<. .1. Ex. iso). Similarly, the alteration or cancelling of a deed by which an estate or 
other pro|Kirty is conveyed does not divest the estate or property from the grantee or 
revest it in the grantor (Holton v. M*hop of On l ht le, nnpra ; In re flatten, »npra). 

When a document is produced it is for the jury to say whether it. has been altered 
or not, and the party producing a document which ap|»ears to have been altered is 
Ismnd to account for the alteration (flithop v. ('htimhre, M. * M. 11(1; Knight v. 
foments, H A. k K. 213 ; Earl Ealmonth v. Itoberit, 9 M. k W. 469, 471 ; Snjfell v. 
Hank of England, tnpra).

As to alterations, see, further, the notes to Monter v. Miller, 1 8m. L.C., 11th ed., p. 767. 
(•r) As to the defence that the defendant is an alien, and is an ambassador or public 

minister of a foreign state, and received as such by the King, see 7 Anne, c. 12: 
Magdalena Steam Xar. v. Martin, 2 K. k E. 94 ; 28 U J. Q. U. 310 ; Tug for v.
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Annuity (//).

Apothecary.

See “ Mutual A I tendance,” /m.it, p, 735.

Apprentice (z).

Defence In a)) Arlinn by the Father if an .!/i/irenlire for not instructing 
the Ajyrrontiee.

The defendant was always ready and willing to instruct A. fl. in his 
trade, but the said A. refused to be so instructed, and by his wilful 
misconduct prevented the defendant from so instructing him.

Particulars of the misconduct are as follows :—[Here give particulars.]

Jte*t, ItC. 11. 487 ; Gladstone v. Mu*tint* Hey, 32 L. J. (Jh. 15» ; Mu*nru* v. Uadban, 
[1894] 1 if. B. 538 ; 2 Jh. 352 ; «3 L. J. (). B. 621 ; and 1 Sm. L. C., 11th «1., p. 649.

The privilege of the ambassador applies also to the secretaries and attachés of the 
embassy (/*//rhin*tm v. Potter, 16 Q. B. I). 152 ; 55 L. «I. <). B. 153), and this is so in 
general, even if they arc British subjects (Mamet ne y v. Garbntt, 24 Q. B. I). 368 : but 
see lie f'loete, 65 L. T. 102).

(y) (Contracts for annuities or other periodical payments arc within sect. 4 of the 
Statute of Frauds (cited pout, p. 005), ns being agreements not to l>e performed within 
a year, only when from their terms they arc incapable of performance within the year 
{Ur Urey or v. Mr Urey or, 21 if. B. D. 424 ; 57 L. .1. <). B. 591).

Where by a separation deed a husband covenants to pay an annuity to his wife or to 
trustees for her, and the wife or her trustees covenant that she shall not molest him, 
these are independent, covenants, and molestation is no defence to an action for arrears 
( AWmm v. Earl of Aylexford, 14 <). B. I). 792 : 54 L. J. (). B. 33 : Street v. Street, [1895] 
I if. B. 12 ; 04 L. J. Q. B. 108 : see Goody v. dandy, 7 P. D. 77, 168 ; 51 L J. P. 41),

(;) The covenants in an indenture of apprenticeship arc usually independent 
covenants : and therefore mere disobedience or misconduct, though it may form good 
ground for an action or counterclaim, is not, in general, a defence to an action against 
the master upon his covenants in the deed QWinntone v. Linn, 1 B. & O. 460 ; Phillip* 
v. f lift, 4 H. k N. 108 ; 28 L. J. Ex. 153), except in so far as it has prevented his per
formance of them (see ltaymond v. Minton, below cited, and the form of defence in 
the text). In some cases, however, it is expressly provided that misconduct shall 
relieve the master from liability on his covenants, or the covenants of the master to 
teach, &c., are made conditional upon the go h1 behaviour of the apprentice ; and when 
this is so, such misconduct affords to the master a complete defence when sued upon 
his covenants ( Went wick v. Theodor, L. B. 10 <). B. 224 : 44 L. J. Q. B. 110). Even 
apart from such special provisions, it is a good defence to an action for not teaching 
and providing for the apprentice, that lie quitte 1 the service without leave (Huyhe* v. 
Humphrey*, 0 B. & C. 680), or that he refused to be taught (ltaymond v. Minton, L. 11. 
I Ex. 241 : 35 L. .1. Ex. 153). or that he so conducted himself as to render it impossible 
to teach him (Learoyd v. Jirooh, [1891J 1 Q. B. 431 ; 60 h. J. (). B. 378). Thus, to an 
action against a pawnbroker for refusing to keep and teach his apprentice, it was held 
a good defence that the apprentice was an habitual thief, so that it was not possible to 
teach him (lb.). It is a good defence to an action against the father for the desertion
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Arbitration and Award.

I. Defences to Actions on Awards (a).

Denial of the Sulmmion.

The defendant denies that he made, or agreed to, the alleged, or any 
submission to arbitration [or, The defendant did not agree to submit the 
alleged, nr any, matters to arbitration].

of the apprentice that the master had abandoned one of three trades which he cove
nanted to teach (Ellen v. Tapp, G Ex. 424) ; and sec, as to the effect of changes in the 
business, Eaton v. 1 Vestern, cited ante, p. 83.

As to defence of infancy to an action against an apprentice on his covenants in tho 
deed of apprenticeship, sec ante, pp. 82, 83.

As in the case of other contracts for personal services, the covenant that theappren- 
ticc shall serve is conditional upon his continued capability, and the performance 
thereof is excused by illness or insanity (Boast v. Firth, L. R. 4 C. P. 1 ; 38 L. J. C. P. 
1 ; Robinson v. Davison, L. R. 6 Ex. 2611 ; 40 L. J. Ex. 172). So, too, the death of the 
master or the apprentice puts an end to an ordinary contract of apprenticeship (U7///i- 
cup v. Hughes, L. R. 6 C. P. 78 ; 40 L. J. C. P. 104 ; see Farrow v. Wilson, L. R. 
4 C. P. 744 ; 38 L. J. C. P. 326), though by an express provision to that effect the con
tract may, of course, be extended to the executors, or surviving partners of the master 
or to other persons carrying on the trade (Cooper v. Simmons, 7 H. k N. 707 ; 31 
L. J. M. C. 138). As to the bankruptcy of the master, see ante, p. 83.

(a) Where the defence to an action on an award is a denial of the submission or 
agreement to refer to arbitration, such denial must be specifically pleaded. (See ante, 
p. 527.) A mere denial of the making of the award will simply put in issue the making 
thereof in point of fact, and not its validity. Any defence on the ground of the 
invalidity of the award must be distinctly alleged in the defence. Of this kind arc the 
following defences :—The defence that the award was not made in due time, or that an 
enlargement where necessary, was not obtained (Lord v. Zee, L. R. 3 Q. B. 404 ; 37 L. J. 
Q. B. 121 ; set In re Yeadon Local Hoard, 41 Ch. D. 53 ; 58 L. J.Ch.563 ; and as to the 
power of enlarging the time, see s. 9 of the Arbitration Act, 1889, and Denton v. Strong, 
L. R. 9 Q. B. 117 ; 43 L. J. Q. B. 41) ; that the award was not final, as not determining 
all matters referred (Mitchell v. Staveleg, 16 East, 58 ; Gisborne v. Hart, 5 M. & W. 50 ; 
Dresser v. State field, 14 M. & W. 822 ; Roberts v. Evcrhardt, 3 C. B. N. S. 482 ; 28 L. J. 
C. P. 74 ; Armitage v. (Mates, 4 Ex. 641) ; that other matters than those referred were 
involved in the determination (Fisher v. Pimbleg, 11 East, 188 ; King v. Bowen, 8 M. k W. 
625) ; that the award was not executed in pursuance of the submission ( Wade v. Dowling 
4 E. k B. 44) ; that it has been subsequently set aside (Roper v. Levg, 7 Ex. 55 ; 21 
L. J. Ex. 28) ; and that the arbitrator has exceeded his jurisdiction (Adcock v. Wood, 6 
Ex. 814 ; 7 lb. 468 ; Hutcheson v. Eaton, 13 Q. B. D. 861).

A parol accord and satisfaction after breach is a good defence to an action on an award) 
even where the submission is under seal (Smith v. TVowsdale, 3 E. k B. 83).

Notice of the award is not a condition precedent to its validity, unless specially provided 
for,because the award is equally within the notice of both parties (2 Wms. Saund., 1871 
ed. 154).

It seems that collusion or other misconduct of the arbitrator should not be pleaded as 
a defence to an action on the award, but is ground for an"application to set it aside 
( Whitmore v. Smith, 5 H. k W. 824 ; 7 lb. 509 ; 29 L. J. Ex. 402 ; 31 lb. 107 ; Thorburn 
v. Barnes, L. R. 2 C. P. 384 ; 36 L. J. C. P. 184 ; Bâche v. Millington, [1894J 1 Q. B. Iu7, 
112; 63 L. J. M. C. 1).

An award of compensation under the Lands Clauses Acts, or under Acts inccri»orating
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Denial of the Malting of the Award.

The defendant denies that the said E. F. made or published the alleged 
or any award.

Denial that the Award was to the Effect alleged.

The defendant denies that the said E. F. awarded as alleged. His 
award was [state what, and add any fads showing a defence as to the award 
really matte].

Defence that the Arbitrator exceeded his Authority (ft).

The said award extends to matters other than those referred to by the
submission. The submission is in writing, dated the-------------, 19—,and
referred only the following matter, viz. :—[Here state the matter or matters
referred]. It did not refer the question as to the----- in respect of which
the said E. F. has purported to award the amount now claimed by the 
plaintiff.

Defence of Revocation of the Arbitrator's Authority (c).

The submission was by word of mouth only, and the submission and the 
authority of the said E. F. thereunder was before the making of the said
award revoked by the defendant verbally, on the-------------, 19— [or, by
a letter dated------------- , 19—, or, as the case may be] ; and notice of such
revocation was duly given to the said E. F. verbally, on the------------- ,
19— [or, by a letter dated------------- , 19—, or, as the case may be] before
the making of the alleged award.

the Lauds Clauses Acts, does uot in general determine the right to compensation, but only 
its amount. (See ante, pp. 156, 343.)

(b) See a form of plea, Charleton v. Spencer, 3 Q. B. 633.
(e) The authority of an arbitrator appointed by or under a submission within the 

Arbitration Act, 1889, is, in general, irrevocable without an order for that purpose (sec 
s. 1 and ss. 25—27 ; ante, pp. 84, 85) ; but where the submission is not within the Act, 
a revocation of the arbitrator's authority,if communicated to him before the making of 
the award, may be pleaded as a defence to an action on the award. (Sec ante, p. 84.)
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II. Defences of Reference to Arbitration^/).

Defence of a Reference to Arbitration by Ayreement and of an A ward 
thereunder respecting the Causes of Action (e),

Before action it was agreed between the plaintiff and the defendant [by an
agreement in writing dated the-------------, 19—] that the causes of action
alleged in the statement of claim [and all matters in difference respecting 
the same] should be referred to the arbitration of X. Y., who by his award 
in writing, dated the------------- , 19—, duly made and published in pur
suance of the said agreement, awarded that \here state the effect of the

(<£) A stipulation in an agreement that disputes shall be referred to arbitration 
does not of itself oust the jurisdiction of the Court, and is not in general pleadable as 
a defence to an action for a breach of the agreement (Thompson v. Ckarnock, 8 T. R. 
139 ; Scott v. Avert/, 8 Ex. 187 ; f> H. L. C. 811 ; 25 L. J. Ex. 308 ; Norton v. Sayer, 
4 H. k N. 643 ; Daumn v. Fitzgerald, 1 Ex. D. 257 ; 45 L. J. Ex. 893 ; London, 
r. 4- I). It g. at. V. S. ltg. a>., 40 Ch. D. loo ; 58 L. J. Ch. 75) ; even though an 
arbitration touching the cause of action be actually pending (Karri* v. Deynolds, 7 
Q. B. 71). But where an agreement makes it a condition precedent that the amount 
of damages shall lie ascertained by a reference to arbitration, no action will lie until 
the condition has been satisfied (Scott v. Avery, supra ; Scott v. Corporation of Liverpool, 
3 De 0. & J. 334 ; 28 L. J. Ch. 230 ; Tredtcen v. Holman, 1 H. & C. 72 ; 31 L. J. Ex. 
398 ; Dawson v. Fitzgerald, supra ; Viney v. Pignold, 20 Q. B. I). 172 ; 57 L. J. Q. B. 
82 ; Spurrier v. Im Cloche, [1902J A. C. 446 ; 71 L. J. P. C. 101).

A written agreement to refer to arbitration, which does not make such reference a 
condition precedent to the right of action, and is therefore not pleadable in bar of the 
action, will, nevertheless, in most cases, afford ground for an application to stay pro
ceedings in the action under s. 4 of the Arbitration Act, 1889.

(e) Where there is a debt which was due previously to the agreement of reference, 
and there is a parol reference merely to ascertain how much is due, an award fixing 
the amount does not change the nature of the original debt, and therefore, of itself, 
and without performance or something equivalent to performance, is no defence to an 
action on the original debt, except as regards any excess sued for beyond the amount 
found by the arbitrator to be due (Allen v. Milner, 2 C. & J. 47 ; Commings v. Heard, 
L. R. 4 Q. B. 669 ; 10 B. & S. 606). But where an award changes the nature of the 
defendant's liability, and substitutes a different liability in its place—as, for instance, 
where it fixes the amount of a claim against him for unliquidated damages, thereby 
reducing such claim to a debt—it extinguishes the original liability, and is therefore 
in itself, and without performance, a good defence to any claim of the plaintiff in 
respect of the original liability [lb.; and see Gascoigne v. Edwards, 1 Y. k J. 19 ; 
though see Whitehead v. Tat ter sail, 1 A. k E. 491 ; Parités v. Smith, 15 Q. B. 297 ; 
Wentworth v. Pullen, 9 B. k C. at p. 849 ; Pates v. Townie y, 2 Ex. 157). Where an 
award duly made on the reference of a claim finds that nothing is due in respect 
of it, such award is a good defence to any subsequent action on the claim so referred. 
(See Parhes v. Smith, 15 Q. B. 297.) Even where the award merely fixes the amount 
of a debt without changing the nature of the liability, the performance of the a wan! 
will in general afford a defence to an action on the original claim. (See Allen v. 
Milner, supra ; Commings v. Heard, supra.') A defence of tender of the amount 
awarded, and payment of that amount into Court, may in some cases be relied upon 
as equivalent to performance of the award. (See Doper v. Levy, 7 Ex. 55 ; 21 
L. J. Ex. 28.)

As to the effect of an award by way of estoppel, sec post, p. 647.
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awardy and add, wfor* necessary, an averment showing that the defendant 
has performed, w A/v.< Am? excused from performing, ///e award on his part, 
?/ //?/' time for such performance has elapsed before action].

Assignment of Debts and Choses in Actions (/).

Defence denying the Assignment.

The defendant denies the making of the alleged assignment [or, as the 
case may he. according to the terms of the allegation in the statement of 
claim].

Defence to an Action by an Assignee under s. 25 (6) of the Judicature 
Act, 1873, denying that the Assignment was an absolute one (g).

The alleged assignment was not an absolute assignment [but purported 
to be and was an assignment by way of charge only].

(/) Sect. 2.*» (0) of the Judicature Act, 1873, does not apply to cases where the debt 
or chose in action sought, to be assigned is in its nature non-assignable, or has been so 
made by statutory enactment. Thus the pay of an army officer on service or his 
pension on retirement arc not assignable (Apthorpe v. Apthorpe, 12 1*. D. 192 ; .*>7 L. T. 
518 ; Lucas v. Harris, 18 <«>. I». 1). 127 ; 66 L. J. Q, I ». 15 : wo Crowe v. Price, 22 
Q. B. I). 429 ; 58 L. J. Q. B. 215) ; nor is a clergyman’s pension on resigning a benefice 
(Gathercolc v. Smith, 7 Q. B. I). 020 ; 50 L. J. Q. B. (181) ; nor is a wife’s alimony (/// 
re Bohinson, 27 Ch. D. 100; 53 L. J. Ch. 980) ; nor is money which is payable to a 
divorced woman under an order for maintenance (Wuthins v. Wathins, [1890] P.222; 
05 L. J. P. D. 75). As to the pension of a colonial judge, sec Ex />. Huggins, 21 C'h. D. 
15; 61 L. J. Ch. 937.

Contracts in which the personal qualifications of the parties form an essential 
ingredient arc not, from their nature, assignable, such as, for example, a contract of 
service, or a contract between the publisher and author of a book (Stevens v. Henning,
1 K. k J. 108 ; 24 L. J. Ch. 153 ; Hole v. Bradbury, 12 Ch. I). 880 ; 48 L. J. Ch. 073 ; 
Griffith v. Tower Publishing Co., [1897] 1 Ch. 21 ; 00 L. J. Ch. 12; Tolhurst v. Ammo* 
elated Cement Manufacturers, cited ante, p. 88), and it would seem that contracts not 
depending on personal qualifications, ns, for instance, contracts to pay money, may in 
general be rendered non-assignable by inserting an express stipulation to that effect. 
(Sec per Bramwell, L.J., in Brice v. Bannister, 3 Q. B. I). 509 ; 47 L. J. Q. B. 722 ; In 
re Turean, 40 Ch. 1). 5 ; 58 L. J. Ch. 101.)

It appears that absence of consideration for an assignment of a debt or legal chose 
in action under s. 25 (0) of the Judicature Act, 1873, cannot be set up by the debtor or 
other person liable as a defence to an action by the assignee (117ilher v. Bradford Old 
Banlt, 12 Q. B. IX 511 ; 53 L. J. Q. B. 280 ; Harding v. Harding, 17 Q. B. IX 442 ; 55 
\j. J. Q. B. 402). A debtor sued under s. 25 (0) by the assignee of a debt may inter
plead as to such part of the debt as he admits to be due, and may defend the action 
as to the residue (Beading v. London School Board, 10 Q. B. D. 080).

(fj) An ordinary mortgage deed assigning a debt or chose in action to the mortgagee 
in the usual manner as security is an “ absolute assignment ” within s. 25 (0), above 
cited, though a mere charge upon the debt or chose in action, where the property does 
not pass under the instrument, would not be an absolute assignment within that sub- 
m(1 < i (Ku i )tf. j. M .) be nn assignment of debts to accrue under a subsisting
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The like, denying that the Assignment iras in Writing.

The alleged assignment was not in writing \or, if it woe in writing, an'l 
not signed by the assignor, was not under the hand of .4. />.].

The like, denying that Notice in Writing of the Assignment iras given In 
the Defendant (/<).

No [express] notice in writing of the alleged assignment was given to 
the defendant.

The tike, alleging a Set-off of a Deli/ irhirh became due from the Assignor 
to the Défaillant before Notice of the Assignment (i) : see “ Set-off 
jmst, p. 781.

Defence to an Action by the original Creditor that the Debt sued for was 
absolutely assigned, and Notice of such Assignment given, before Art ion 
brought.

The plaintiff, by an absolute assignment in writing under his hand, dated 
the------------- , 1!)— [and not purporting to be by wav of charge only],

contract ami not yet payable may be an absolute assignment within the sub-section (see 
ante, p. HU), as also may an assignment containing trusts in favour of the assignor 
(see ante, p. 8U), or a direction to a tenant to pay his rent to a creditor of the landlord 
until such direction was countermanded (Knill v. Prow*?, 33 W. R. 133).

(/#) Notice of an assignment under the Judicature Act, 1873, may be validly given 
after the death of the assignor (Walker v. It rad ford Old Bank, supra ; Bateman y» 
Hunt, [1U04] 2 K. B.530; 73 L. J. K. B. 782).

(/) In general, an assignee of a debt or chose in action, in cases not falling within 
the rules as to negotiable instruments, takes subject to any rights of set-off or lien, &c., 
which have arisen against the assignor before notice of the assignment (Watnon v. Mid 
Wai n By. Cb., L. R. 2 0. P. 598 ; 3t> L. J. 0. P. 28.1 ; Boxburyhe v. Cox, 17 Ch. I). 520, 
586 ; 50 L. J. (h. 772 ; Webb v. Smith, 30 Ch. 1>. 192 ; 55 L. J. Ch. 343 ; Xeufoundland 
Government v. Xeufoundland By. Co., 13 App. Cas. 199 ; 57 L. J. P. C. 35 ; and see pont, 
p. 781). This right of set-off is not confined to cases of set-off strictly so called, but 
may extend to claims for unliquidated damages which have arisen against the assignor 
under the same contract and are sufficiently connected with the chose in action sued 
upon to form a defence to the claim (Young v. Kit chin, 3 Ex. D. 127 ; 47 L. J. Ex. 579 ; 
Xeufoundland Government v. Xeufoundland lhj. Co., supra). Cross-claims for debt or 
damages arising against the assignor, even after notice of the assignment, may in some 
cases be set up by way of defence to an action brought by the assignee, where they 
have arisen out of the same contract as the chose in action sued upon or out of con
temporaneous transactions, and arc, by agreement or otherwise, sufficiently connected 
with the chose in action sued upon (lb., and see In re Milan Tramway* Co., 25 
Ch. I). 587 ; 53 L. J. Ch. 1008). But such cross-claims against the assignor can only 
lie used by way of defence to the claim, and to the extent required for such defence 
(lb.) ; and, then-fore, where it is tought to set tl cm up, this should he d< ne 1 y wny < f
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Assigned the debt referred to in the statement of claim and sought to be
recovered in this action to E. of------, and express notice in writing
of the said assignment was given [by the said E. /’.] to the defendant on 
the------------- , 19—, before the commencement of this action.

See also forms umler the ohl system—Of a pirn that the plaintiff hail assignai 
the debt to a third parti/ who hail given nolire of the assignment to the defen
dant, ami that the plaintiff tens not suing for the benefit or with the consent of 
the assignee : Jeffs v. Day, L. R. 1 Q. B. 372 ; 35 L. J. Q. B. 99; of a 
replication to a plea of payment, that the payment was made after assignment 
of the debt with the intent to defraud the assignee, for those whose benefit 
the action was brought : De Pothonier v. De Mattos, E. B. & E. 4fil ; 
27 L. J. Q. B. 260 ; of a replication to a plea of set-off, that the plaintiff Inal 
assigned the debt, with the notice to the defendant, before the set-off accrued, 
and was suing as trustee for the assignee : Watson v. Mill Wales Ry. Co., 
36 L. J. C. P. 285 ; L. R. 2 C. P. 593 ; of a plea that defendant at request 
of plaintiff gave a note for the debt to a third party, replication that the 
third jxirty took the note as trustee for lie plaintiff of which defendant had 
notice : National Savings Rank Ass. v. Tranah, L. R. 2 C. P. 556 ; 86 
B. J. C. P. 260.

Attachment of Debt.

Defence of Payment to a Judgment Creditor of the Plaintiff or into
Court (A).

The defendant before this action, on the------------ , 19—, paid the amount
now claimed to J. K. [or, into Court] under the compulsion of a garnishee 
order absolute, dated the -------------, 19—, made in garnishee proceedings

set-off or counterclaim stating the facts, and showing that it is only sought to reduce or 
answer the claim of the assignee, and not to recover any amount of debt or damages 
from him beyond his claim on the debt or chose in action assigned to him (Young v. 
Kit chin, supra).

(h) Payment made by, or execution levied upon, the garnishee under garnishee pro
ceedings is a valid discharge to him as against the judgment debtor, to the amount paid 
or levied, although such proceedings may be set aside, or the judgment or order reversed. 
(See Ord. XLV., r. 7 ; In re Smith, 20 Q. B. 1). 821 ; 57 L. J. Q. B. 212.) But a payment 
under garnishee proceedings, in order to operate as such discharge, must be bond fide 
and compulsory. (See In re Smith, supra ; Turner v. Jones, 1 H. k N. 878 ; 20 L. J. Ex. 
202 : and see Mayor of London v. London Joint Stock Hank, 0 App. Cas. 393 ; 50 L. J. 
(1 B. 594.)

As to compulsory payment under a foreign attachment in the Mayor’s Court, London, 
see Mayor of London v. London Joint Stock Hank, supra.

Payment into Court of the amount of the debt under compulsion of garnishee pro
ceedings will, in general, operate as a discharge where the judgment creditor is entitled

t
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instituted by J. K. in respect of a judgment obtained on the------------ ,
19—, by the said J. K. in this Court in an action (19—,----- No.-------)
at the suit of the said J. K. against the now plaintiff for £----- , which
judgment was at the date of the said payment unsatisfied.

See forms uniter the old s//slem—Of ideas of'foreign attachment in the Mayor's 
Court, and execution had of the debt in the hands of the defendant as garnishee : 
Magrath v. Hardg, 4 Bing. N. C. 782 ; Crosby v. Helheriagton, 4 M. & G. 
933 ; Webb v. Hurrell, 4 C. B. 287 ; of a like plea, anil replication that the 
plaintiff sued as trustee, and that the custom did not extend to debts held in 
trust, of which the garnishee hail mtice: Wedoby v. Day, 2 E. & B. 6(15 ; 
of a tike plea to an action by an administration and replication that the 
proceedings in attachment were instituleil after the death of the intestate: 
Matthey v. Wiseman, 18 C. B. N. 8. G57 ; 34 L. J. C. P. 21(1; of a plea 
that the debt was fenced amt arrested in Scotland by the law of Scotland: 
J/‘ Lead v. Schultze 1 D. & L. 614 ; of a plea of attachment of the debt in 
the Stale of New York by the law of that state : Could v. Webb, 4 E. & B. 
933 ; of a plea of attachment of the debt in France by the law of France: 
Simian v. Miller, 1 C. B. N. 8. 686.

Bailments (/).

Defence to an Action by a Warehouseman denying the Warehousing, and 
further denying that the Warehousing was at the Request of the 
Defendant.

1. The defendant denies that the plaintiff warehoused the goods referred 
to in the statement of claim or any of them.

to tlic money so paid in. (Sec Celterhouse v. Il'tikes», L. K. 3 C. 1*. 295 ; 37 L. J. 
C. P. 107.)

It seems that so long as a garnishee order absolute, duly served on the garnishee, and 
requiring payment of the amount of the debt to the judgment creditor, remains in force, 
such order, even without payment made or execution levied thereunder, is sufficient 
ground for an application by the garnishee to stay proceedings in an action by the 
judgment debtor to recover the debt (/« re Coitnun, 20 Q. B. D. 600 ; 57 L. J. Q. B. 
472).

A garnishee order nisi, duly served, attaches and binds the debt (sec Ord. XLV., r. 2 ; 
/> p. Joseli/ne, 8 Ch. D. 327 ; 47 L. J. B. 91 ; lie Combined Weighing Machine Co., 43 
Oh. D. 90, 105 ) ; and this is so even where the amount of the debt exceeds the sum due 
on the judgment, and such order was, therefore, held to be a defence to the garnishee, 
a hanker, for refusing to honour the cheques of his customer, the judgment debtor, 
while the order was in force, though the balance of the customer's account exceeded the 
amount both of the judgment and the cheques (Rogers v. Whiteley, 23 (j. B. D. 236 ; 58 
L.J.Q. B. 416; [1892] A. C. 118 ; 61 L. J.Q. B. 512 ; Yates y. Terry, [1902] 1 Q.B.527 ; 
71 L. J. Q. B. 282).

(Z) See ante. p. 93 | “ Lies," post, p. 866.
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2. The defendant denies that the plaintiff warehoused the said goods or 
any of them, if at all, for the defendant or at his request.

defence to a like Action, disputing the Amount charged.

The terms upon which the plaintiff warehoused the goods were not £-----
per month as alleged, but £----- per mouth us was agreed to between the
plaintiff and the defendant verbally on the —- ------, ID— [or, by an
agreement iu writing dated the ------ ------, Ilf—]. [Add further fads
constituting a defence to the plaintiff's claim for the amount admitted.’]

defence to an Action against a liaitee, denying the alleged Terms of the
Bailment.

The defendant did not receive the said goods for the alleged purpose [or, 
on the alleged terms]. They were received by the defendant for the purpose 
only of [here state the purpose], and on the terms agreed to verbally on the
------------- , 11)— [#/•, contained in an agreement in writing dated the------ , 19—] that [here state the terms] and not otherwise. [Proceed
tnj stating fulfilment of the purpose and compliance with the terms.]

(See It. S. ('., 1888, App. D., Sect. V.)

defence to an Action for not re-delifering on Bequest, denying the Bequest.

The plaintiff never requested the defendant to re-deliver to him the said 
goods or any of them.

defence to an Action for not taking Care of the (roods and for not 
re-delivering them to the Plaintiff, denying the alleged Breaches.

1. The defendant did take proper care of the said goods until the 
re-delivery thereof hereinafter mentioned.

2. The defendant re-delivered the said goods to the plaintiff' on the
—---------, 19— [when the plaintiff requested the re-delivery thereof].

For forms of pleas under the old system to an action of conversion that the 
bailor'sjitte had determined by the claim of the rightful owner : Thorne v. 
Tilburg. 3 It. & N. Û34 ; l'T L. J. Ex. 4n7 i see Biddle v. Bond, (i It. & S. 22b ; 
34 L. J. (j. It. 137, and see ante, p. 347, and “Conversionpost, p. 823; 
plea to a count for not re-delivering a ship antler a contract of bailment, that 
before the time for re-delivery the bailors mortgaged it to a third /on ly, who took
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it from the defendant : European and Australian Mai! Co. v. Royal Mail 
S. P. Co.t 30 L. J. C. P. 247 ; plea by bailors that they received the goods 
upon the terms that they should not be responsible for them if the value teas 
above £10, which it was : Van Toll v. South Eastern Ry. Co., 12 C. B. N. 8. 
75; 31 L. J. C. P.241.

Bankers (m).

Bankruptcy (//).

Defence of the Bankruptcy of the Defendant (o).

On the-------------, 19—, and after the accruing of the plaintiff’s claim,
which was a debt provable in bankruptcy, the defendant was adjudicated
a bankrupt, and on the------------- , 1U—, the defendant obtained his order
of discharge whereby he was released from the plaintiff’s claim.

(in) See ante y p. 1)5.
As to defences under the Statute of Limitations, see Pott v. Clegg. 10 M. & W. 321 ; 

Foley v. Hilly 1 Phill. 31)9 ; 2 H. L. C. 28 ; post, p. 720.
As to the defence of a banker’s lien, see post, p. 867.
(zi) See ante, p. 99.
By s. 9 (1) of the Bankruptcy Act, 1883, it is provided that, aüter the making of a 

receiving order in respect of the debtor’s property, “ except as directed by this Act, no 
creditor to whom the debtor is indebted in respect of any debt provable in bankruptcy 
shall have any remedy against the property or person of the debtor in respect of the 
debt, or shall commence any action or other legal proceedings, unless With the leave 
of the Court, and on such terms as the Court may impose.” But this provision docs 
not affect the power any secured creditor may have to realise or otherwise deal with 
his security. (Sue s. 9 (2).)

As to what debts or liabilities are "debts provable in bankruptcy," see s. 37 ; and 
see Ex p. Neal, 14 Ch. D. 579 ; la re Gillespie, 18 Q. B. D. 286 ; 56 L. J. Q. B. 74 ; 
Hardy v. Fothergill, 13 App. Cas. 351 ; 58 L. J. Q. B. 44 ; Flint v. Barnard, 22 Q. B. D. 
90 ; 58 L. J. Q. B. 53.

It is provided by r. 181 of the Bankruptcy Rules, 1886, that “ There may be included 
in a receiving order an order staying any action or proceeding against the debtor or 
staying proceedings generally.”

By s. 10 (2), “ The Court may at any time after the presentation of a bankruptcy 
petition stay any action, execution, or other legal process against the property or 
person of the debtor, and any Court in which proceedings arc pending against a debtor 
may, on proof that a bankruptcy |>ctition has been presented by or against the debtor, 
either stay the proceedings or allow them to continue on sueh terms as it may think 
just.” This power applies to actions pending when the petition is presented, and also 
to actions commenced after that date (BroicnscomhS v. Fair, 58 L. T. 85).

As to the effect of bankruptcy of parties after action, see ante, pp. lUl. 104.
(<0 The form given in the R. S. C., 1883, App. D., Sect. IV., is simply : " The defendant 

became bank nipt.” This seems insufficient. Bankruptcy without an order of discharge 
is no defence, but only a ground for staying proceedings (Spencer V. Demett, L. R. 1 
Ex. 123, 35 L. J. Ex. 73).

By s. 30 of the Bank. Act of 1883, “(1) An order of discharge shall not release 
the bankrupt from any debt on a recognizance, nor from any debt with which the
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The likey another Form,

The defendant on the------------- , 19—, became [or, was adjudged]
bankrupt, and on the------------- , 19—, obtained his discharge and the
cause [or, causes] of action sued upon accrued before such discharge and 
was [or, were] in respect of debts provable in the said bankruptcy.

bankrupt may be chargeable at the suit of the Crown, or of any person for any offence 
against a statute relating to any branch of the public revenue, or at the suit of the 
sheriff or other public officer on a bail bond entered into for the appearance of any 
person prosecuted for any such offence ; and lie shall not be discharged from such 
excepted debts unless the Treasury certify in writing their consent to his being dis
charged therefrom. An order of discharge shall not release the bankrupt from any debt 
or liability incurred by means of any fraud or fraudulent breach of trust to which he 
was a party, nor from any debt or liability whereof he has obtained forbearance by any 
fraud to which he was a party.” (Sec the further exceptions added by the Bankruptcy 
Act, 181)0, s. 10, infra.)

*‘(2.) An order of discharge shall release the bankrupt from all other debts provable 
in bankruptcy.

“(3.) An order of discharge shall be conclusive evidence of the bankruptcy, and of 
the validity of the proceedings therein, and in any proceedings that may be instituted 
against a bankrupt who has obtained an order of discharge in respect of any debt from 
which lie is released by the order, the bankrupt may plead that the cause of action 
occurred before his discharge, and may give this Act and the special matter in 
evidence.

“ (4.) An order of discharge shall not release any person who at the date of the 
receiving order was a partner or a co-trustee with the bankrupt, or was jointly bound, 
or had made any joint contract with him, or any person who was surety, or in the 
nature of surety, for him.”

By the Bankruptcy Act, 1890, s. 10, “ An order of discharge shall not release the 
bankrupt from any liability under a judgment against him in an action for seduction, 
or under an affiliation order, or under a judgment against him as a co-respondent in a 
matrimonial cause, except to such an extent and under such conditions as the Court 
expressly orders in respect of such liability.”

Where the debt or liability sued upon is discharged after the commencement of the 
action by a discharge in bankruptcy, the defence, if pleaded, should be pleaded as a 
ground of defence arising after action. (See Ord. XXIV., rr. 1, 2 ; ante, p. 531; and 
the next note.)

Where a debt has been barred by a discharge in bankruptcy, a subsequent promise 
by the debtor without any fresh consideration is a mere nudum pactum, and no action 
lies for the breach of such promise, but, where such subsequent promise is founded 
upon a new and valuable consideration, such as the giving of fresh credit by the 
creditor subsequently to the discharge in the bankruptcy, an action will lie for the 
breach of it, as it constitutes a fresh cause of action which had not been released by 
the discharge (Heather v. Webby 2 C. V. D. 1 ; 46 L. J. v. P, hit ; Jaheman v. Cboh, 4 
Ex. D. 26 ; 48 L. J. Ex. 165 ; sec Wadsworth v. Pickles, 5 Q. B. D. 470 ; 49 L. J. Q. B. 
164; /> p, Barrow, 18 Ch. I>. 164 ; 60 L J. Oh. 821).

The same considerations arc applicable whore a debt has been discharged by the 
due fulfilment of the terms of a composition or scheme of arrangement under the 
Bankruptcy Acts of 1883 and 1890. (See Re p, Harrow, supra.) But it was held, 
under the Act of 1869, that a compounding debtor could not, previously to the 
completion of the con.; osition, validly agree with one of the creditors, who was bound 
by the resolutions, to pay him his debt in full, as such agreement, even if there were 
consideration for it, would be void as a fraud upon the other creditors (Ex p. Barrow, 
supra), and the principle of that decision appears to be applicable to like cases arising
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AV//Zy to the /receding Defences that the Debt was incurred or Forbearance 
thereof was obtained by the Fraud of the Defendant (p).

The debt [or, liability] to the plaintiff referred to in the statement of 
claim and which constitutes the plaintiff’s cause of action herein, was incurred 
by fraud, to which the defendant was a party [or, The defendant obtained 
forbearance of the debt (or, liability) to the plaintiff, dr., as above, by fraud 
to which he was a party].

Particulars of the fraud are as follows :—

Defence of the Bankruptcy of the Plaintiff (q).

On the------------ , 11)—, and before the commencement of this action and
after the accruing of the plaintiff’s cause of action, the plaintiff was adjudi
cated bankrupt, and the cause of action sued oil herein vested in the trustee 
[or, trustees] of his property.

(See A. S. G., 1883, A/p. D., Sect. IV.)

under the Acts of 1883 and 1830 (sec In re Haney, W. N. 1888, 88), which are to be 
construed ns one Act.

The defence of discharge by a foreign bankruptcy is a good defence to a debt or 
liability contracted within the jurisdiction of the foreign Court, but not to a debt or 
liability contracted in this country (Smith v. liuchanan, 1 East, 6 ; Lewis v. Owen, 4 
11. & Aid. 654 ; Gibbs v. Société des Métaux, 25 Q. B. D. 399 ; 59 L. J. Q. B. 510 ; New 
Zealand Loan Co. v. Morrison, [1898] A. C. 349 ; 67 L. J. P. C. 10) ; except, perhaps, 
where the plaintiff has taken the benefit of the foreign proceedings in bankruptcy 
(Phillips v. Allen, 8 B. k C. 477 ; sec, further, Ellis v. M*Henry, L. R. 6 C. P. 228 ; 40 
L. J. C. P. 109 ; Simpson v. Mirahita, L. It. 4 IJ. B. 257 ; 38 L. J. Q. B. 76 ; and see 
vast, p. 655).

(p) If the debt was incurred by means of any fraud on the part of the defendant, or 
if he has obtained forbearance of the debt by any fraud, he is not released by the 
order of discharge (see s. 30 (1), cited supra), and the creditor, even where he has 
proved and received dividends in the bankruptcy, may sue for he balance after the 
debtor has obtained an order of discharge. (See Ex p. Hemming, 13 Ch. D. 183 ; 49 
L. J. Bank. 17 ; Ross v. Gutteridye, 52 L. J. Ch. 280 ; 48 L. T. 117 ; In re Crosis y, 
35 Ch. D. 266).

In such case, if the order of discharge is pleaded as a defence to the action, the 
plaintiff should reply specially as above. So a creditor in respect of a debt incurred by 
fraud may, after receiving dividends or composition under a scheme of arrangement or 
composition under the Act, bring an action, after the fulfilment of the terms of the 
scheme of arrangement or composition, for the balance of the debt due to him. (See 
In re Crosley, supra; and s. 19, cited post, p. 594.)

(q) This form is applicable in cases where the right of action has passed to the 
trustee in bankruptcy.

As to the property of the bankrupt passing to the trustee, see ss. 20, 44, 54,168, and 
ante, pp. 99, 100 ; and as to what rights of action vest in the trustee, see ante, pp. 100, 
101, 335.

The making of a receiving order does not constitute the debtor a bankrupt, or divest 
him of his property, and therefore, until adjudication, he is the proper person to bring 
or continue actions, though the receiver may be entitled to the proceeds of them. (See 
ante, p. 102.)

Where a sole plaintiff is adjudged bankrupt after action brought, in a case where the 
B.L. Q Q
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Defence that the alleged Cause of Action vested in the Trustee of the 
Plaintiff's Property under a Scheme of Arrangement (r).

A scheme of arrangement of the plaintiff’s affairs was on the-------------,
19—, and before action duly accepted and approved in pursuance of the .3rd 
section of the Bankruptcy Act, 1890 [or, if the scheme was accepted and 
approved after adjudication, the 23rd section of the Bankruptcy Act, 1883, 
as amended by the 6th section of the Bankruptcy Act, 1890], and A'. F. 
was duly appointed to be the trustee of the plaintiff’s property under the 
said scheme, and the alleged cause of action vested in the said E. F. as such 
trustee.

Defence of a Composition or Scheme of Arrangement under the Bankruptcy 
Art, 1890, s. 8(a).

The defendant after the accruing of the alleged cause [or, causes] of 
action, compounded [or, made an arrangement] with his creditois, under 
the 3rd section of the Bankruptcy Act, 1890.

Particulars are as follows :—
[Here give particulars, specifying dates, dr.]

cause of action vests in the trustee, the defendant may, if the trustee does not elect 
whether to continue the action or not, apply at chambers for an order staying the pro
ceedings, unless and until the trustee makes such election ( Warder v. Sounder* *, 10 
Q. It. D. 114 ; Heading v. London School Hoard, 16 Q. B. D. 686 ; Bird v. Mathew*, 46 
L. T. 513 ; 2 ('bitty’s Practice, 14th ed., p. 1030).

Where an undischarged bankrupt has acquired personal property since the adjudica
tion, or has become entitled to rights of action for debt or damages on contracts made 
by him subsequently to the adjudication, he is entitled, unless and until the trustee in 
his bankruptcy in some way interposes or intervenes, to bring and maintain an action 
in his own name for the recovery of such after-acquired property, or for any injury 
thereto, or for the recovery of any debt accrued on such subsequent contracts, or for 
damages for the breach thereof. (See ante, pp. 101, 102.) Hence,jin such cases, it is no 
defence to plead the fact of the plaintiff's previous bankruptcy, and the consequent 
vesting of the right of action in the trustee as having accrued lie fore the bankrupt has 
obtained his discharge, unless the defence also alleges that the trustee has in some 
manner intervened (lb.).

(r) See the preceding note, and ante, p. 106.
(*) See note (h), ante, p. 106. It is provided by s. 3 (12) of the Bkptcy. Act, 1800, 

that “A composition or scheme accepted and approved in pursuance of this section 
shall lie binding on all the creditors so far as relates to any debts due to them from 
the debtor and provable in bankruptcy, but shall not release the debtor from any 
liability under a judgment against him in an action for seduction, or under an affilia
tion order, or under a judgment against him as a co-respondent in a matrimonial 
cause, except to such an extent, and under such conditions as the Court expressly orders 
in respect of such liability.”

The word “debts" in this sub-section appears to include any liabilities which 
would be barred by a discharge in bankruptcy. (See Flint v. Barnard, 22 Q. B. D. 
V0 ; 58 L. J. Q. B. 53.)

This sub-section is subject to s. 19 of the Bkptcy. Act, 1883, which provides that 
“ such composition or scheme shall not be binding on any creditor so far as regards
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A like Defence, under s, 23 of the Bankruptcy Act, 1883 (/).

The defendant, after the accruing of the alleged cause [or, causes] of 
action, was adjudged bankrupt, and after such adjudication compounded 
[or, made an arrangement] with his creditors under s. 23 of the Bankruptcy 
Act, 1883.

Particulars are as follows :—

a debt or liability from which, under the provisions of this Act, a debtor would not 
be discharged by an order of discharge in bankruptcy, unless the creditor assents to 
the composition or scheme." The Bkptcy. Act, 1800, and the Bkptcy. Act, 1883, are 
to be construed as one Act (Bkptcy. Act, 1800, s. 31 (2)). As to orders of discharge, 
see Bkptcy. Act, 1883, s. 30 ; Bkptcy. Act, 1800, s. 10 ; ante, pp. 591, 502.

By s. 3 (10) of the Bkptcy. Act, 1800, “ The acceptance by a creditor of a compo
sition or scheme shall not release any person who, under the principal Act and this 
Act, would not be released by an older of discharge if the debtor had been adjudged 
bankrupt." (See Bkptcy. Act, 1883, s. 30, and Bkptcy. Act, 1800, *. 10, cited ante, 
pp. 591, 502.)

The fact that a composition or scheme of arrangement has been duly accepted and 
approved, under the Bkptcy. Acts, 1883 or 1800, appears, under ordinary circumstances, 
and in the absence of special terms to the contrary, to operate as a discharge of the 
debtor from all debts and claims which would have been provable in bankruptcy and 
would have been barred by an order of discharge in bankruptcy, and to put an end 
to the creditor's right to sue in respect of any such debt or claim. (See the sections 
above cited, and the sections and rules cited ante, pp. 100,501 ; and sec per Lord Esher, 
M.R.,in Exp. Godfrey, 18 <t>. B. D. <"*7<» : Barnett v. Aany, [1891] 1 Ch. 4 ; 00 L. J.Ch. 
148 ; In rc ('room, [1891J 1 Ch. 095 ; 00 L. J. I'll. 373; Wolmerxhauxrn v. Gnllivlt, 
[1893] 2 Ch. 514, 518 ; 02 L. J. Ch. 773.)

In such cases, if an action for the original debt or claim is brought or continued 
against the debtor by a creditor, the defendant may apply to have the proceedings in 
the action stayed under ss. 9, 10 (2), cited ante, p. 591 (see Williams on Bankruptcy, 
8th ed., p. 58), or under the general jurisdiction of the Court : or may, it would seem 
(see Harnett v. Kiny, xupra), plead the facts by way of defence.

These courses appear to be in general open to the defendant even where there has 
been default on the part of the defendant in carrying out the provisions of the com- 
Itosition or scheme of arrangement, as it seems that, in the absence of any special 
terms to the contrary, the doctrine of the revival of the creditor’s right to sue for 
the whole original debt on default in payment of a stipulated composition (see Ultra nix 
v. tfunrher, 1 C. V. 1). Ill) has no application to the case of a composition under 
the Bkptcy. Acts, 1883. 1890. (See the sections and rules above cited, and Bkptcy. Rules, 
1890, rr. 33, 37, and \*cr Lord Esher, M l!., in Ex p. Godfrey, 18 Q. B. D.670 ; Williams 
on Bankruptcy, 8th ed., p. 74.)

If the composition or scheme of arrangement relied upon was subsequent to the 
commencement of tin action, the defence should be pleaded as one arising after 
net "on. (See anle, p 531.)

As to compositions with creditors apart from the Bankruptcy Acts, see port, p. <539.
(t) As to this defence, sec s. 23 of the Bkptcy. Act, 1883 ; s. ($ of the Act of 1890; 

and r. 2Hi of the Bkptcy. Rules, 1880; ante, p. 107.
The effect of the acceptance an 1 approval of a composition or scheme of arrange

ment under s. 23, above cited, and of an annulment of the adjudication under that 
section, is, in general, the same as that of the acceptance and approval of a com|>osition 
or scheme before adjudication, under s. 18 of the Bkptcy. Act, 1883, or s. 3 of the 
Bkptcy. Act, 1890. (See lb.; and see the preceding note : and Ex p. Go<1 fret/, 18 
Q. B. 1). 070 ; and Bkptcy. Rules, 1890, r. 38.)

q q 2
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Defences to Actions broue/ht by a Trustee in Bankruptcy for Debts due 
to the Bankrupt, of a Set-off of Debts due from the Bankrupt to the 

Defendant : see “Set-off” post, p. 778.

Bills of Exchange, Promissory Notes, &c. («).

I. Inland Bills of Exchange.

Denial of the Drairiny of the Bill (v).

The defendant did not draw [or denies that lie drew] the bill of exchange 
sued on.

Denied of the Acceptance of the Bill (r).

The defendant did not accept [or denies that lie accepted] the bill of 
exchange sued on.

Denied of the Indorsement of the Bill to a Party under whom the Plaintiff
claims (v).

The defendant did not indorse [or denies that he indorsed] the bill of 
exchange sued on to A. B. or at all.

Denial of the Indorsement of the Bill to the Plaintiff (r).

The defendant [or, A. B.] did not indorse the bill of exchange sued on to 
the plaintiff.

(«) See “ Bills of Exchange,” ante, p. 108.
(0 Ry Onl. XXI., r. 2, “In actions upon bills of exchange, promissory notes or 

cheques, a defence in denial must deny some matter of fact, the drawing, making, 
indorsing, accepting, presenting or notice of dishonour of the bill or note."

Where the legal effect of a bill or note is disputed, it may sometimes be convenient 
to set it out verbatim in the defence, so that the point of law may be raised on the 
pleadings. (See ante, pp. 8, il, 108.)

In actions on bills, notes or cheques, care must be taken not to plead denials in cases 
where the defendant is estop|>ed or “ precluded ” from pleading them. The IITls of 
Exchange Act contains the following provisions with respect to such estoppels :—

Ry s. 5» (0 (1*). the drawer of a bill, by draw ing it, is precluded from denying to 
a holder in due course the existence of the |>ayce and his then capacity to indorse.

For the definition of a “ holder in due course,” see s. 2», cited pont, p. 60S.
lty s. Û4 (2), the acceptor of a bill, by accepting it, “is precluded from denying to a 

holder in due course :
" (») The existence of the drawer, the genuineness of ins signature, and his capacity 

and authority to draw the bill ;
“(b) In the case of a bill payable to drawer's order, the then capacity of the drawer 

to indorse, but not the genuineness or validity of his indorsement ;
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Defence by ail Acceptor, Hull Hit Dill teat accepted payable oil an Event ur 
Contingency which has not happened (x).

The defendant expressly specified in writing in his acceptance of the bill 
of exchange sued on that the bill was accepted payable only on [here slaw 
the event or contingency on which the bill was to become payable according

" (e) In the case u£ a bill payable to the order of a third person, the existence of the 
payee and his then capacity to indorse, but not the genuineness or validity of 
his indorsement.”

This section applies to an acceptor supra protest. (See Phillips v. Lit Thu rut, L. It. 
1 C. P. 483, 471 ; 18 C. II. X. S. 094.;

By s. 55 (2), the indorser of a bill, by indorsing it, is “ precluded from denying to a 
holder in due course the genuineness and regularity in all respects of the drawer's 
signature and all previous indorsements and is also “ precluded from denying to his 
immediate or subsequent indorsee that the bill was at the time of his indorsement a 
valid and subsisting bill, and that he had then a good title thereto.”

A proper indorsement can only be made by one who has a right to the bill and who 
thereby transmits the right, but a stranger to the bill, who has no right to the bill, 
may, by putting his name on it as if indorser, become liable to a subsequent holder, or 
to subsequent parties, if the bill is dishonoured. (Sec Steele v. M'Kittletj, 5 App. Cas. 
754, 772, 782 ; Jenkins v. thorn Iter, [1898] 2 Q. B. 188 ; 87 L. J. Q. B. 780.)

A person who puts his name on the back of a bill, as if indorser, in the belief that 
he is executing some different instrument, induced thereto by fraud, is not an indorser, 
and the same principle is applicable to the drawing of a bill or making of a promissory 
note (.Foster v. Markin non, L. 11. 4 0. P. 704 ; 88 L. J. C. P. 810 ; Le iris v. ('lay, 87 
L. J. Q. B. 224).

By s. 20, ‘*(1.) Where a simple signature on a blank stamped paper is delivered by 
the signer in order that it may be converted into a bill, it operates as a prima facie 
authority to till it up as a complete bill for any amount the stamp will cover, using 
the signature for that of the drawer, or the acceptor, or an indorser ; and, in like 
manner, when a bill is wanting in any material particular, the person in possession of 
it has a prima facie authority to fill up the omission in any way he thinks fit.

“(2.) In order that any such instrument when completed may be enforceable again*! 
any |>erson who became a party thereto prior to its completion, it must be tilled up 
within a reasonable time, and strictly in accordance with the authority given. Reason
able time for this purpose is a question of fact.

“ Provided that if any such instrument after completion is negotiated to a holder in 
duo course it shall be valid and effectual for all purposes in his hands, and he may 
enforce it as if it had been filled up within a reasonable time, and strictly in accord
ance W’ith the authority given." (See Herd man v. M heeler, [1902] 1 K. B. 381 ; 71 
L. J. K. B. 270; Vinder v. Hughes, [1905] 1 K. B. 795 ; 74 L. J. K. B. 410.)

Where the plaintiff is precluded by law from recovering on a bill or note by reason 
of its not being duly stamped, it would seem that the facts raising the objection may 
be pleaded by way of defence, but this is not the course adopted, as under the defence 
of non-acceptance, or under any defence which requires the plaintiff to produce the 
bill or note in evidence, the defendant will have the advantage of any objection as to 
the stamp. In general, the defect is not one which can be remedied after the bill or 
note has been issued. (Sec the Stamp Act, 1891 (54 & 55 Viet. c. 39), ss. 14, 37, 38.)

A note which has been paid by the maker (other than a bank note within s. 30 of 
the Stamp Act, 1891) cannot be re-issued by him without a fresh stamp (Hart rum v. 
Caddy, 9 A. A E. 275 ; (ilasscock v. Palls, 24 Q. B. D. 13; 59 L. J. Q. B. 51).

C-r) See note (g), ante, p. 110. If the acceptance is alleged in the claim as a general 
acceptance in the ordinary form, a mere general denial of the acceptance “ as alleged " 
would not be sufficient.



598 DEFENCES, ETC. IN ACTIONS ON CONTRACTS.

to Ilir tenor of the acceptance, as, for instance, the death of or, the
arrival of the steamship “ Thetis ” at Bristol], and not otherwise.

[Here negative the hapjtening of the specified event or contingency, as, fur 
instance, The said K. is still alive, or, did not die till after the commence
ment of this action ; or, The said steamship has not yet arrived at Bristol, 
or, did not arrive at Bristol before the commencement of this action.]

A like Defence, setting out the Acceptance verbatim (y).

1. The defendant’s acceptance of the bill sued on was a qualified accept
ance only, and was in the following words, viz. [here set out the acceptance 
verbatim].

2. [Here negative the happening of the specified event or contingency, as 
in the, last preceding form.']

Defence by an Acceptor that the Hitt was accepted payable only at a 
Particular Place s/iecified in the Acceptance, and was not presented 
there (z).

The bill sued on was accepted payable only at the----- Bank,-------
Street,----- , and not elsewhere, and was not presented there for payment.

Defence to an Action for Default of Acceptance, denying the Presentment 
for Acceptance (a).

The bill sued on was not presented for acceptance.

Defence to a like Action, denying the Default in Acceptance (a).

G. H. accepted the bill sued on when the same was presented for 
acceptance.

Defence to an Action for Default of Payment, denying the Presentment 
for Payment (i).

The bill sued on was not presented for payment.
{See /?. S. C'., 1 «8:1, App. D , Sect. IV.)

(y) See noie (vj „n .V.IT.
(,-) See the preceding note, and «ntc, p. 111.
(//) Sec ante, pp. 115, 116, 117.
(h) As to this defence, and the cases in which it is applicable, see an‘r. pp. Ill, 

114. 115.
It is not a defence in an action against tl.c acceptor, unless the acceptance was a 

qualified one rendering presentment necessary. (Sec ante, p. 111.)
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Defence in a like Action, denying that the Bill was duty presented.

The hill sued on was not duly presented for payment. [State the facts 
relied upon as showing that the presentment was insufficient.']

Denied of the Notice of Dishonour if).

The defendant denies that he had due [or, any] notice of the dishonour 
of the bill of exchange sued on. [The only notice received by the defen
dant was contained in a letter dated the-------------19—, received by the
defendant on the-------------19—, but such notice was not due notice
because (state the grounds relied on as showing that the notice was not due 
notice).]

[See R. S. C., 1883, App. D., Sect. IV.)

Defence tluit the Plaintiff was not the Holder (d).

The plaintiff was not the holder of the bill sued on at the commencement 
of the action.

[See R. S. C., 1883, App. D., Sect. IV.)

Defence that the Defendant accepted the Bill for the Plaintiff's 
Accommodation (e).

The bill sued on was accepted by the defendant for the accommodation 
of the plaintiff and there never was any consideration for the acceptance 
or payment thereof by the defendant.

[See R. S. C„ 1883, App. D., Sect. IV.)

(c) Sec ante, p. 117. The defence should state cither that the defendant had no 
notice of dishonour, or that he had no due notice, and in the latter case it should state 
the facts relied on as showing that the notice given was not due notice. If the 
plaintiff has alleged matter of excuse for not giving notice of dishonour or for delay in 
the notice, such matter of excuse, if disputed must be specifically denied in the 
defence.

(rf) lty s. 2, the word “ holder” in the Bills of Exchange Act, 1882, means “ the 
payee or indorsee of a bill or note who is in possession of it, or the bearer thereof ; ‘ 
and by the same section the word “bearer" means “ the person in possession of a bill 
or note which is payable to bearer." If the plaintiff has indorsed away the bill after 
the commencement of the action, and has thereby ceased to be the holder, the defence 
must be pleaded as arising after action.

As to the rights and powers of the holder, see s, 38, cited jwet, p. 603.
(♦') By s. 30, “ (1) Every party whose signature appears on a bill is prima facie 

deemed to have become a party thereto for value.” In other words, consideration is 
presumed, unless proof is given to the contrary (Ord. XIX., r. 25, cited ante, p. 9) ; 
and, therefore, if the defendant relies upon absence of consideration as a defence, he 
must plead that defence specifically, and the onus of proving such absence of considera
tion will rest upon him.

Absence of consideration is a good defence to an action on the bill between immediate
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Defence that the Defendant accepted the Bill for the Accommodation of the 
Drawer, who indorsed it to the Plaintiff without Consideration (/).

The bill sued on was accepted by the defendant for the accommodation 
of the drawer, and there never was any consideration for the acceptance or 
payment of it by the defendant, and it was indorsed to the plaintiff and he 
always held it without consideration.

(See B. S. C., 1883, App. A, Sect. IV.)

Defence that the Bill was acceptai in Payment for Goods sold, which the 
Plaintiff failed to deliver (g).

The defendant accepted the bill sued on for and on .account of the price 
of fifty tons of coal, to be delivered by the plaintiff to the defendant by

parties, and also between remote parties, where the bill has passed without considera
tion through the intermediate parties ; but the want of consideration throughout must 
l»c stated in the defence, and must be proved if denied. (See the next form and s. 27 
(2), infra, and note (/), infra).

By s. 27 (1), any consideration sufficient to support a simple contract constitutes a 
valuable consideration for a bill, and an antecedent debt or liability constitutes such 
valuable consideration, whether the bill is payable on demand or at a future time.

Valuable consideration may consist either in some right, interest, profit, or benefit 
accruing to the one party, or some forbearance, detriment, loss, or responsibility 
given, suffered, or undertaken by the other (Com. Dig., Action on the Case, Assumpsit, 
B. 1—15 ; Fleming v. Hank of Xew /calami, [1900] A. C. at p. 586 ; 09 L. J. P. C. at 
p. 123 ; and see per Bowen, L.J., in Carl ill v. Carbolic Smolte Hall Co., [1893] 1 Q. B. 
at p. 271 ; G2 L. J. Q. B. at p. 204).

By s. 27, “ (2) Where value has at any time been given for a bill, the holder is deemed 
to be a holder for value as regards the acceptor and all parties to the bill who became 
parties prior to such time ; ” and by sub-s. “ (3) Where the holder of a bill has a lien on it, 
arising either from contract or by implication of law, he is deemed to be a holder for 
value to the extent of the sum for which lie has a lien.”

By s. 28, “ (1) An accommodation party to a bill is a person who has signed a bill as 
drawer, acceptor or indorser without receiving value therefor, and for the purpose of 
lending his name to some other person.”

By s. 28, “ (2) An accommodation party is liable on the bill to a holder for value, 
and it is immaterial whether when such holder took the bill he knew such party to be 
an accommodation party or not.” (See the next note.)

An acceptance originally for accommodation will cease to be so if value is given at 
any time during the currency of the bill (Bunion v. Ifcnton, 9 Q. B. 843).

Under Ord. XXVII., r. 13, cited ante, p. 545 (notwithstanding the provisions of Old. 
XIX. r. 25, cited ante, p. 9), where the defendant by his pleading alleges absence of con- 
sidération, the plaintiff need not reply specially stating what the consideration was.

(/) See the preceding note. It is no defence that the acceptance was an accom
modation acceptance, and that the bill was indorsed to the plaintiff when overdue, and 
with notice of its being an accommodation bill. (See s. 28 (2), supra ; Charles v. 
Marsden, 1 Taunt. 224 ; Stein V. Yglrsias, 1 C. M. & It. 665; St intern nt v. Ford A M.& O. 
101.) it may, however, be a defence that a bill was accepted as an accommodation bill on 
the terras that it should be negotiated before it became due only, and not afterwards, 
and that it was first indorsed when overdue. (See ss. 29, 36 (2), /xwf, pp. 603,611.)

ill) An entire failure of consideration is a good defence to an action on a bill or note
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tlie-------------1!)—, mid the plaintiff failed to deliver the said coal or any
part thereof.

(See R. S. C., 1883, App. I)., Sect. IV.)

Defence to an Action by Indorsee against Acceptor, that the /Jill teas 
accepted in rag ment for floods sold by the Drawer which he failed to 
délirer to the Defendant, and that the Bill was indorsed by the Drawer 
to the ‘Plaintiff without Consideration, or with Notice, or when 
overdue (h).

1. The defendant accepted the bill sued on for and on account of the 
price of fifty tonf of coal, to be delivered by G. If., the drawer of the bill,
to the defendant by the-----  -, 19—, and G. If. failed to deliver the
said coal or any part thereof.

2. The till sued on was indorsed by G. II. to the plaintiff, and he always 
held the same without consideration [or, with notice of the above-mentioned 
facts, or, when overdue].

Defence to an Action by an Indorsee against Acceptors of failure of Considera
tion, and that the Bill was Indorsed to the Plaintiff when overdue, etc.

In the alternative the consideration (if any) for the acceptance of the 
bill sued on was that the drawer would within a reasonable time and before

(Solly v. H< title, 2 ('. k M. A16 ; Wells v. Jlophin*.A M. & W. 7 ; Abbott v. Until rich*, 1 M. 
k 0. 791 ; and see note (e), supra) ; and when the consideration can be severed into 
ascertained amounts of money, an entire failure of consideration as to a certain amount 
may lie pleaded pro tanto to a portion of the bill (Darnell v. Williams, 2 Stark. 106 ; 
Fonnan v. Wright, 11 V. B. 481) ; and it may lx; pleaded with a different defence to the 
rest of the bill (//a ; Sheerman v. Thompson, 11 A. A: E. 1027,1032 ; Agra Dank v. Leighton, 
L. R. 2 Ex. 56 ; 30 L. J. Ex. 33).

Similarly, wherever upon a sale of goods the purchaser would be entitled to recover 
back the price as money received to his use (see ante, p. 201), lie might also defend an 
action upon a bill given for the price on the ground of entire failure of consideration. 
(Sec Agra Dank v. Leighton, supra.')

A partial failure of consideration cannot be pleaded by way of defence to the whole 
amount of the bill (Clark v. Lazarus, 2 M. & ti. 107 ; Triekey v. Larue, 6 M. k W.278) ; 
nor can a failure of consideration to an unliquidated amount be pleaded even to a part 
(lb. ; Warwick v. Nairn, 10 Ex. 762 ; Horsfall v. Thomas, 1 H. k C. 90 ; 31 L. J. Ex. 322.) 
In such cases, however, although the partial failure of consideration is not pleadable by 
way of defence, the acceptor may now avail himself of it by way of counterclaim, in an 
action brought against him by the drawer.

Where the action is between remote parties, the fact that there has been a total 
failure of the consideration for which the bill was originally given is not a sufficient 
defence, unless it is also shown that the subsequent holder or holders took the bill without 
consideration or with notice or when overdue.

As to the effect of taking a bill when overdue, see s. 30 (2), (3), cited note (*), posh 
p. Oil.

(A) Sec preceding note.
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it Iwcame due consign to the defendants goods to be sold by them as 
brokers and agents of and for the drawer for reward to the defendants.
and upon the terms agreed to verbally on the------------- 19—, that the
defendants should be at liberty to meet and pay the said bill at maturity 
out of the proceeds of yie side of the said goods, and the defendants were 
always ready and willing to receive and sell the said goods for the purpose 
and on the terms aforesaid, but the drawer did not within a reasonable 
time as aforesaid or at any other time consign or deliver to the defendants 
the said goods or any of them, and except as aforesaid there was no con
sideration for the acceptance or payment of the bill by the defendants, and 
the bill was indorsed to the plaintiff (if at all) after it became due and 
without any consideration and with notice of the above facts.

The like.

In the alternative the bill was accepted in respect of monies to become 
due from the defendants to the drawer after its date in respect of sales by 
the defendants of goods for the drawer, and save as aforesaid there was no 
consideration for its acceptance or payment and no monies ever became so 
due, and the bill was indorsed to the plaintiff (if at all) without con
sideration, with notice of the above facts and after it was overdue.

See forma of plena under Hie old syslem—Thai the bill was given for goods 
soltl according to a certain sample, and Ihal no goods were delivered answer
ing the sample: Wells v. Hopkins 5 M. & W. 7 ; Warwick v. Nairn, 
10 Ex. 7l!2 ; Ihal the note was made in consideration of future services of 
the plaintiff which he never rendered : Abbott v. Hendricks, 1 M. & G. 791 ; 
that the bill was accepted in payment of some materials supplied as war
ranted Jit for roofing, which jiroved unfit for that purpose: Canute v. 
Warriner, 1 C. IS. 350 ; that the note was given to secure part of a debt 
due from a third party to the plaintiff, in consideration that the plaintiff 
would no! enforce the residue, and that the plaintiff afterwards enforced the 
whole debt : Gillett v. Whifmarsh, 8 (). IS. 966 ; that the note was given in 
consideration of the trouble the payee ivvuld have in being the maker's 
executor, and that the payee died in the lifetime of the maker: Solly v. llinde, 
2 C. A- M. 516 ; that the note was given as the purchase-money of land 
which II. > plaintiff refused to convey : Jones v. Jones, ti M. & W. 84 ; 
Moygridy: v. Jones, 14 East, 480 ; Spitter v. Westlake, 2 II. & Ad. 155 ; 
that the note was given in consideration of the plaintiff paying the defen
dants creditors, which he failed to do : Cole v. Cresswell, 11 A. & E. 061 ; 
that the note was given us security for advances to a third parly which were 
repaid before the note became due : Richards v. Slacey, 14 M. & W. 484 ; 
that the bill was accepted in consideration of money agreed to be paiil to the
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defendant by the plaintiff and a third party, and which was not paid: 
Aslley v. Johnston, 5 II. & N. 137 ; 29 L. J. Ex. 161.

Defence to an Action by Indorsee against Acceptor, that the Defendant was 
induced to accept the Bill by the Fraud of the Drawer, who indorsed 
it to the Plaintiff without Consideration, or with Notice, or when 
overdue (•).

1. The defendant was induced to accept the bill sued on by the fraud of 
the drawer.

Particulars of the fraud are as follows :—
[The drawer, in order to induce the defendant to accept the said bill, on

the--------------, 19—, falsely and fraudulently represented to the defendant
verbally, that he had shipped twenty tons of pig iron for the defendant on

(t) Thu title of a bond Jide indorsee for value who took the bill before it became due 
and without notice is not affected by any fraud in the inception of the bill, or by any 
illegality in the consideration. Such an indorsee is a “holder in duc courue” within 
the definition of s. 29, infra. As to when a bill is overdue, see s.3ti(2) (3), port, p. till, 
and s. 8ti (3) pout, p. til3.

By s. 29, “ (1.) A holder in due course is a holder who has taken a bill, complete and 
regular on the face of it, under the following conditions, namely :—

“ (a) That lie became the holder of it before it was overdue, and without notice that it 
had been previously dishonoured, if such was the fact ;

“(b) That he took the bill in good faith” (see s. 90) “and for value’’ (see s. 27 (1), 
cited note (r), ante, p. 000) “ and that at the time the bill was negotiated to 
him he had no notice of any defect in the title of the person who negotiated it.

“ (2.) In particular the title of a person who negotiates a bill is defective within the 
meaning of this Act when he obtained the bill, or the acceptance thereof, by fraud, 
duress, or force and fear, or other unlawful means, or for an illegal consideration, or 
when he negotiates it in breach of faith, or under such circumstances as amount to a 
fraud.

“(3) A holder (whether for value or not) who derives his title to a bill through a 
holder in due course, and who is not himself a party to any fraud or illegality affecting 
it, has all the rights of that holder in due course as regards the acceptor and all parties 
to the bill prior to that holder.”

By s. 38, “ The rights and powers of the holder of a bill arc as follows :—
“(1.) He may sue on the bill in his own name :
“ (2) Where lie is a holder in due course, he holds the bill free from any defect of title 

of prior parties, as well as from mere personal defences available to prior parties among 
themselves, and may enforce payment against all parties liable on the bill ;

“ (3) Where his title is defective (a) if lie negotiates the bill to a holder in due course, 
that holder obtains a good and complete title to the bill, and (b) if he obtains 
payment of the bill the person who pays him in due course gets a valid discharge for 
the bill.”

Where the title is traced through several indorsements, the defence must invalidate 
the title of each indorsee down to the plaintiff inclusive by alleging that each took it 
without value or with notice, or after it was due. (See note (e), ante, p. 599). This 
may be done where the indorsements arc numerous by a general statement that all the 
alleged indorsements were without value, or that all were with notice, or that all were 
made when the bill was overdue.

By h. 30, “(2) Every holder of a bill is prima facie deemed to be a holder in due
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board the “Ajax," whereas lie had not in faut so shipped the said pig iron or 
any part thereof.]

2. The said bill was indorsed to the plaintiff, and he took and always 
held the same without consideration [or, with notice of the fraud aforesaid, 
or, after the same was overdue],

(See H. S. C„ 1883, App. D.. Sect. IV.)

Defence by l/ie Acceptor that the liill was accepted without Consideration and 
delivered to the Drawer for the, Purpose of his getting it discounted, and 
was indorsed by him to the Plaintiff in Fraud of that Purpose and 
without Consideration, or with Notice, or when overdue {!:).

1. The bill sued on was accepted and delivered to said drawer, G. II., 
without consideration, for the purpose of his getting it discounted for the 
defendant, and the said drawer, in fraud of the defendant, and contrary to 
the said purpose, indorsed the bill to the plaintiff.

2. The plaintiff took and always held the said bill without consideration 
[or, with notice of the said fraud, or, when it was overdue],

(See It. S. ('., 1883, App. I)., Sect. TV.)

Defence by the Drawer that he drew and indorsed the Hill without Considera
tion for the Purpose of yetting it discounted, and Had it was negotiated 
in Fraud of that Purpose, and came to the Plaintiff tvilhoul Value (k).

The defendant drew the bill sued on and indorsed it in blank, and then 
delivered it without consideration to ./. À'. for the purpose of his getting 
it discounted for the defendant, and J. K., in fraud of the defendant, and 
contrary to the said purpose, delivered the said bill without consideration 
to [a person to the defendant unknown], who afterwards delivered it to the 
plaintiff, who took and always held it without consideration, and the bill 
was not otherwise indorsed to the plaintiff.

Defence that the Hill was given for an Illegal Consideration (/).

The defendant accepted the bill sued on for and on account of [here 
slide the consideration for the bill, showing the illegality thereof, and, if the,

course ; but if in an action on a bill it is admitted or proved that the acceptance, issue or 
subsequent negotiation of the bill is affected with fraud, duress, or force and fear, or 
illegality, the burden of proof is shifted, unless and until the holder proves that, 
subsequent to the alleged fraud or illegality, value has in good faith been given for 
the bill.” (Sec Tatum v. llu»lart 23 Q. B. D. 345 ; 58 L. J. <). B. 432 ; and sec s. 23 
(1), above cited.)

(*) See preceding note.
(/) See pout, pp. (ÎC9, 682 ; and ss. 29 (2) (3), 3U (2), cited note (/'), ante, p. 603. 

Where the consideration is wholly or in part an undertaking, whether express or
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action is by an indorsee, slat) farther that the hill was indorsed without 
rnnsiderafion, or with nolire, or when overdue : see note (/), ante, p. 008].

Defense in an Action by the Indorsee against the Indorser of a Bill that 
the Plaintiff amt Drawer are the same Person (m).

A. B., the drawer and indorser of the bill sued on, and the plaintiff are 
the same person.

Iteply to the preceding Defence, that the Plaintiff indorsed the Bill without 
Consideration for the purpose of the Defendant indorsing it to him as 
Surelg for the Acceptor, and the Defendant indorsed it accordingly (m).

The plaintiff indorsed the bill sued on to the defendant without con
sideration for the purpose of the defendant indorsing it to the plaintiff, 
and thereby becoming surety to the plaintiff for the payment thereof by 
the acceptor, and the defendant indorsed the bill to the plaintiff for that 
purpose.

Implied, to stifle a prosecut ion, or not to prosecute for n crime, it is an illegal con- 
sidération (Flower v. Sadler, 9 Q. B. D. 83 ; 10 Ih. 572 ; Jourx v. Merionethshire //<///. 
Soc., [1892] 1 C’.i. 173 ; 61 L. J. Ch. 138). Where part of the consideration for a bill 
is illegal, the consideration is not severable (Scott v. (till more, 8 Taunt. 226 ; Ifaij v. 
Af/11 tit/, 16 Q. B. 423). A bill given to the trustee of an illegal association in pursuance 
of a contract made in' the course of carrying on the business of the association is 
regarded as having been given for an illegal consideration (Shaw v. Uni non, 11 Q. B. D. 
563 ; 52 L. J. Q. B. 575 ; sec pont, pp. 634, 684).

(in) If a bill tie re-indorsed to a previous indorser the latter, in order to avoid a 
circuity of action, is not, under ordinary circumstances, permitted to recover against 
the intermediate parties ; for uj>on such recovery against them, they would prima facie 
have their remedy over against him, and the result would be to place the parties in 
precisely the same situation as before any action at all. (See s. 37 ; Wilkinnon v. 
Unwin. 7 Q. B. 1). 636 ; 50 L. J. Q. B. 338.) Accordingly, a statement of claim showing 
upon the face of it that the bill sued upon was drawn by the plaintiff, indorsed by 
him to the defendant, and re-indorsed to the plaintiff, would be objectionable in point 
of law, unless it also showed circumstances negativing the defendant's right of recourse 
against the plaintiff. But if the claim is drawn so as not to disclose the identity of 
the plaintiff and indorser, as where the indorser is described by name only, and not as 
“ the plaintiff," it would perhaps be supported on the assumption that they are different 
|iersons (Uritten v. Webb, 2 B. Sc C. 483 ; Jionh-ott v. Woolrott, 16 M. Sc W. 584) ; and a 
defence identifying them as one and the same would be necessary. (Sec form, nupra.) 
If in such case there exist circumstances which alter the rights of the parties as they 
appear on the bill, and negative the right of the defendant to recover over against the 
plaintiff, the action will be maintainable, anti these facts may be set up by way of 
reply.
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Defence that the Defendant lean indaeed to accept the Bill sued on and others 
in Payment of the Price of a Business, by Fraud, with a Counterclaim 
for return of the Bills and damages.

1. The defendant was induced to accept the bill of exchange sued on by 
fraud under the circumstances hereinafter stated, and there never was 
any value or consideration for the acceptance or payment thereof by the 
defendant, or the only value or consideration (if any) wholly failed.

2. By an agreement in writing dated the------------- , 19—, and made
between the plaintiff and the defendant, the plaintiff agreed to sell and 
sold to the defendant the lease of certain premises and the goodwill,
fixtures and stock of an foil merchant’s] business at------, and the benefit
of certain contracts therein mentioned, for the sum of £----- and certain
interest thereon, payable as to £------in cash, and as to £------by bills of
exchange, and ns to the interest by certain instalments. The defendant 
craves leave to refer to the original agreement for the terms thereof.

8. Pursuant to the said agreement, the defendant paid to the plaintiff
£----- in cash and he also accepted and delivered to the plaintiff eight bills
of exchange, all dated the------------- , 19—, payable respectively at three,
six, nine, twelve, fifteen, eighteen, twenty-one, and twenty-four months
after date, the first seven being for £------ each and the last for £------.
The defendant duly met and paid to the plaintiff the amount of the first 
two of the said bills and the interest to the date of such payment, amount
ing in all to £------. The bill now sued on is the third of the said bills.
The remaining five bills are still in the possession of the plaintiff but have 
not yet matured.

4. In order to induce the defendant to make the said agreement and to 
pay the said money and to accept the said bills, and to pay those and the
interest that he has paid, the plaintiff, on the------------- , 19, verbally
falsely and fraudulently represented to the defendant, and warranted and 
agreed with him :

(a) That the plaintiff was retiring after many years’ successful
trading, whereas the trading had not been successful.

(b) That the net profits of the said business were over £------per annum,
whereas there were no profits, or only very small profits, if any.

(c) That the books and accounts would prove that the profits were over
£------per annum, whereas they did not so prove.

(d) That the books and accounts had been properly and honestly kept,
whereas they had not been so kept, and numerous expenses and 
outgoings were omitted.

(e) That the business was a splendid investment for a capital of about
£------, whereas the business was not a splendid investment at all
but a losing concern.

(0 That a certain balance sheet or trading account, which purported 
to be a balance sheet or trading account for the three years
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ending the------------- , V.)—, and which purported to show a gross
trading for the three years of £------, and a gross profit of £------,
was a true and correct balance sheet or trading account, and truly 
and completely represented the amount of the trading, outgoings 
and profits of the said business, whereas the said balance sheet 
or trading account was false, fictitious, and incomplete and 
misleading, and did not truly or completely represent the trading, 
outgoings and profits.

(g) That the amount of the receipts and of the expenses or outgoings 
were correctly stated in the said balance sheet or trading account, 
whereas the fact was that many items entered as paid to the plain
tiff were omitted to be entered as afterwards repaid by him and the 
expenses and outgoings for lighterage, carriage, sundries, stamps, 
returns, and discounts were omitted and understated.

Particulars under sub-paragraphs (e), (f) and (g) are delivered herewith.
5. The plaintiff made the said statements knowing the same to be false.
(!. Save as aforesaid there never was any consideration or value for the 

acceptance or payment by the defendant of the bill of exchange sued on or 
any of the other of the said hills, or for any of the aforesaid payments.

7. The defendant never agreed or otherwise became liable to pay the 
banker’s commission or the interest claimed.

Counterclaim.
8. The defendant repeats paragraphs 1 to C, both inclusive, of the defence, 

and says that by reason of the premises the said business is wholly worth
less and that he has lost the sums lie has paid to the plaintiff and will lose 
the amount of the said bills if he has to pay the same, and he was and is 
otherwise injured.

9. In pursuance of the said agreement and as collateral security for the
performance by him thereof, and on the faith of the aforesaid representations, 
the defendant was induced to and did deposit with G. //. certain deeds, 
namely, a lease, an assignment and an underlease, and four bills of exchange 
drawn by the defendant upon and accepted by Messrs------.

The defendant claims
(1.) To have the said agreement and the assignment of lease executed 

and other things done in pursuance thereof rescinded and declared 
void.

(2.) To have the bill of exchange sued on and the five other remaining 
bills delivered up and cancelled.

(3.) Repayment of the amount paid to the plaintiff.
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Defence of an Alteration of the Hill (//).

The bill sued on was rendered void after issue by a material [and apparent] 
alteration, viz., by the alteration of the date from the 21st of January to the 
2nd of January, without the authority or consent of the defendant.

(«SW» It. S. 6'., 1883, App. D.y Sect. IV.)

Defence that the Bill has been lout by the Plaintiff (o).

After the acceptance of the bill sued on the plaintiff, whilst he was the 
holder thereof, lost the said bill [add, if this does not appear in the statement

(«) Hy s.64, “ (1.) Where a bill or acceptance is materially altered without the assent 
of all parties liable on the bill, the bill is avoided except as against a party who has 
himself made, authorised, or assented to the alteration, and subsequent indorsers: 
Provided that where a bill has been materially altered, but the alteration is not 
apparent, and the bill is in the hands of a holder in due course, such holder may 
avail himself of the bill as if it had not been altered, and may enforce payment of it 
according to its original tenour.

“(2.) In particular the following alterations arc material, namely, any alteration of 
the date, the sum payable, the time of payment, the place of payment, and, where a 
bill has been accepted generally, the addition of a place of payment without the 
acceptor’s assent.’’

An innocent .acceptor of a bill for a certain sum is not liable to pay a larger sum 
afterwards fraudulently inserted as the amount of the bill by a subsequent holder, even 
though the bill was carelessly accepted in such a shape as would facilitate the fraud 
(iSrholjield v. Enel of Ijondeshoeough, [181)6] A. C. 514 ; 65 L. J. Q. 11. 593).

As to the general rules of law with respect to alterations of documents, sec ante, 
p. 579.

An alteration made after the issuing of the bill with the consent of all parties, which 
materially changes the effect of the instrument, in general invalidates the stamp, and 
thus prevents the bill being given in evidence. • Hut this is not the case where the 
alteration was so made before the bill was issued, or where it was made to correct a 
mistake, and in furtherance of the original intention of the parties [Jiyrom v. Thompson, 
11 A. A; E. 31). An accommodation bill is not considered as issued until it is in the 
hands of a party who has a remedy upon it, and a previous alteration docs not affect 
the validity of the bill as against the parties assenting to such alteration (Downes v. 
Hickanlson, 5 B. & Aid. 674 ; followed by Charles, J., in Seholjield v. Earl of Landes- 
horoio/h, [1894] 2 Q. B. at p. 666).

“‘Issue’ means the first delivery of a bill or note complete in form” to a holder
0* 2).

Where a bill is sued upon in the form in which it was accepted, the defence that it 
has been altered after acceptance should be specially pleaded. (See ante, p. 580.)

Where such bill is sued upon in its altered form, the defendant, instead of specially 
pleading the alteration, may content himself with denying that he accepted the bill 
alleged, and stating the tenor of the bill accepted and any facts constituting a defence 
to the bill in its original form. Hut wherever an alteration in a bill is relied upon as a 
substantive defence to an action on such bill, the fact of such alteration should be 
specially pleaded.

(<>) This defence must be pleaded, and cannot be relied upon under a denial of the 
acceptance of the bill ; for under the issue raised by such denial secondary evidence 
would be admissible on proof of the loss (liluchic v. Piddiny, 6 V. H. 196 ; ('hamlet/ v.
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of claim, which was payable to bearer, or, to order, and transferable by 
indorsement, as the case may be], and the same has ever since been and still 
is lost.

Defence of a Discluirys of the Dill by absolute Denunciation in Writing (j>).

After the maturity of the bill sued on, and whilst the plaintiff [or, A. B.] 
was the holder thereof, he discharged the said bill by absolutely and uncon
ditionally, on the-------------, l'J—, renouncing in writing his rights against
the acceptor.

Particulars :—[O'ire particulars of the writiny.]

Defence of an absolute Renunciation in Writiny by the Plaintiff of the 
Defendant's Liabilities on the Dill (/<).

After the defendant became a party to the bill sued on, the plaintiff, on the 
--------——, 1!)—, whilst the holder of the said bill, absolutely and uncon
ditionally renounced in writing the defendant’s liabilities in respect of the 
said bill.

Particulars :—[Give particulars of the writing.]

Defence in an Action against the Drawer that the Plaintiff agreed with the 
Acceptor to give him Time for Payment (g).

The plaintiff, after the maturity of the bill sued, and whilst holder

Grundy, H C. B. 608). It uaimot be pleaded to a nun-negotiable instrument {lb. ; 
Wain v. Bailey, 10 A. Si E. Bill). A replication that when the plaintiff lost the bill 
he had not indorsed it, and it was not transferable by delivery, was held bad (Hamm 
v. Crowe, 1 Ex. 1117). The alwve defence is an answer to a claim on the consideration 
for the bill as well as to a claim on the bill itself (Clay v. Crowe, 8 Ex. 295 ; 9 Ex, 
*104). In an action for money received, to recover the amount paid to a banker for 
circular notes afterwards lost, it was held that the loss of the notes might be set up in 
answer to the action (Conjhui* Quarry l\i.v. Barker, L. R. 3 C. P. 1 ; 37 L. J. C. P. 51).

It is enacted by s. 70, that " In any action or proceeding upon a bill, the Court or a 
judge may order that the loss of the instrument shall not be set up, provided an 
indemnity be given to the satisfaction of the Court or judge against the claims of any 
other person upon the instrument in question." (See Chit. Forms, 13th ed., p. 198.)

( r) By s. 02, “ (1) When the holder of a bill at or after its maturity absolutely and 
unconditionally renounces his rights against the acceptor, the bill is discharged. The 
renunciation must be in writing, unless the bill is delivered up to the acceptor." (Sec 
In re Georye, II Ch. 1). «27 ; 59 L. J. Ch. 7U9 ; Edwards v. Walters, [1896] 2 Ch. 
157 ; 05 L. J. Ch. 557.)

“ (2) The liabilities of any party to a bill may in like manner be renounced by the 
holder before, at, or after its maturity ; but nothing in this section shall affect the 
rights of a holder in due course without notice of the renunciation."

A holder or his agent may cancel a bill, or the signature of any party thereto, and 
thus discharge the bill. (See s. 03.)

(?) The drawer of a bill of exchange is in the position of a surety for the acceptor |
B.L. R R
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thereof, release:"1 the defendant by giving time to the acceptor in pursuance 
of a binding agreement.

Particulars :—[Here stale the particulars of the agreement to give time, 
specifying the date, and whether it was in writing or verbal, and the 
consideration for //.]

For a Defence to an Action against one of several Joint Makers of a Pro
missory Note, that the Defendant made the Note as Surely only for 
another Maker, to whom the Plaintiff gave Time, see post, p. Cl 4.

Defence of Payment by the Defendant.

(A*. S. C.y 1883, App. D.y Sect. IV.y cited post, p. 745.)

Defence to an Action by the Indorsee against the Drawer, of Payment 
by the Acceptor (r).

After the bill sued on became due, and whilst the plaintiff was the
holder thereof, and before action, O. H. [the acceptor], on the-------------- ,
ID—, satisfied the principal and interest then due on the bill by payment 
to the plaintiff.

fco au indorser of a bill or note is a surety for all the previous parties. Consequently, 
if the holder of a bill or note, by a binding contract with the acceptor or maker, or an 
indorser, gives time for payment, the subsequent parties to the bill or note who stand 
in the position of sureties are in general discharged from liability (English v. l)ar\eij, 
2 B. A: P. 61 ; Philpot v. Briant, 4 Bing. 717, 720 ; Clarke v. Wilton, 3 M. k W. 208 ; 
and see post, p. 674).

A contract made with a stranger to the bill to give time to the acceptor will not of 
itself have the effect of discharging the drawer or indorser (Lyon v. Holt, 6 M. & W. 250 ? 
Fraser v. Man, 8 E. * B. 303 ; 26 L. J. Q. B. 288).

(/•) By s. 59—“ (1) A bill is discharged by payment in due course by or on behalf 
of the drawee or acceptor. ‘ Payment in due course ’ means payment made at or after 
the maturity of the bill to the holder thereof in good faith and without notice that his 
title to the bill is defective.

“ (2) Subject to the provisions hereinafter contained, when a bill is paid by the drawer 
or an indorser it is not discharged ; but—

(a) Where a bill payable to, or to the order of, a third party is paid by the drawer
the drawer may enforce payment thereof against the acceptor, but may not 
re-issue the bill.

(b) Where a bill is paid by an indorser, or where a bill payable to drawer's order is
paid by the drawer, the party paying it is remitted to his former rights as 
regards the acceptor or antecedent parties, and he may, if he thinks tit, strike 
out his own and subsequent indorsements, and again negotiate the bill.

“ (3) Where an accommodation bill is paid in due course by the party accommodated 
the bill is discharged.”

v
-o
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Defence le an Aclivn by the Indorsee aytdnsl the Accepter of Payment to the 
Drawer after the Bill teas Due, and subsequent Indorsement by the 
Drawer (s).

After the bill sued on became due, and whilst 0. H. [the drawer] was
the holder, the defendant on the------------- , 11)—, satisfied the principal
and interest then due on the said bill by payment to 0. H., who first 
indorsed the bill to the plaintiff after such payment.

Defence of Payment to a prior Holder not mentioned in the Statement of 
Claim, and subsequent Indorsement to the Plaintiff after Maturity.

The bill sued on was indorsed by the drawer to K. L., who indorsed it 
[to M. N., who indorsed it] to the plaintiff, and after the said bill became 
due, and whilst A'. L. [or, M. jV.] was the holder thereof, and before the
bill was indorsed to the plaintiff, the defendant on the-------- -—, 19—,
satisfied the principal and interest then due on the bill by payment thereof 
to K. L. [or, M. A’.].

Defence in an Action by the Drawer uyuinst the Acceptor, of a contem/ioraneous 
Agreement in Writing between the parties for the Renewal of the Bill on 
Request (/).

The defendant accepted and delivered the bill sued on to the plaintiff 
and the plaintiff received and held it upon the terms then agreed upon 
between them in writing, that if, before the maturity of the said bill, the 
defendant should request a renewal of the bill for------mouths from the

(x) By 8. 36—“ (2) Where an overdue bill is negotiated, it can only be negotiated 
subject to any defect of title affecting it at its maturity, and thenceforward no person 
who takes it can acquire or give a better title than that which the person from whom 
lie took it had.

“ (3) A bill payable on demand is deemed to be overdue within the meaning and for 
the purposes of this section when it appears on the face of it to have been in circula
tion for an unreasonable length of time. What is an unreasonable length of time for 
this purpose is a question of fact.”

The above-cited sub-sections (2) (3) of s. 36 apply to cheques on bankers (sec s. 73, 
cited ante, p. 125, anil London, <$v\, Hank v. (ironme, 8 Q. B. I). 288 ; 51 L. J. Q. B. 224), 
but do not apply to promissory notes payable on demand (see s. 86 (3), cited jumt, 
p. 613).

(0 The l ights under a bill or note may be affected by au agreement in writing made 
at the same time and between the same parties, and directly with respect to it. If the 
bill or note is intended to be a distinct and separate security, it is not affected by a 
collateral agreement merely referring to it ; so an agreement made between different 
parties cannot affect the rights under it (Brill v. Crick, 1 M. & W. 232 ; Spillcr v. 
Westlake, 2 B.& Ad. 155 ; Webb v. Spicer, 13 Q. B. 886 ; Maillard y. Page, L. It. 5 Ex. 
312 ; 30 L. J. Ex. 235). A contemporary verbal agreement cannot vary the rights of 
the parties as shown on the instrument (Flou re v. Graham, 3 Camp. 57 ; Young v.

R R 12
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date of its maturity, the plaintiff would renew it accordingly, and the 
defendant, before the maturity of the bill, requested such renewal, but the 
plaintiff refused to renew the bill.

Particulars :—
The agreement is contained in a document dated the------------- , 19—,

signed by the plaintiff and the defendant.
The request and refusal were verbal, and were made and look place on

the-------------,19—. ___

Defence of Discharge of the Acceptor by a Foreign Bankruptcy : set post,
p. 055.

II. Foreign Bills of Exchange : see ante, p. 122.

Defence Huit an Indorsement was invalid by Foreign Law.
The indorsement to the plaintiff (if any) was made in Norway and 

subject to the laws of that country, by which the indorsement is invalid 
and ineffectual unless the date, the value given, uud the name of the 
indorsee are indorsed, and which was not done in the indorsement to the 
plaintiff.

III. Bankers’ Cheques («). 

Denial of the Drawing of the Cheque (*). 
The defendant denies that he drew the cheque sued on.

{See R. 8. 1883, App. D„ Sect. IV.)

For forms denying Indorsement, Xotice of Dishonour, Ac., see the forms 
given in “ Inland Bills," ante, pp. 590, 099 el seq.

Anxten, L. It. 4 V. 1\ 553 ; 38 L. J. C. P. V ; Abrey v. Crux, L. It. .1 C. P. 37 ; 3!) L. J. 
C. P. V ; Hill v. U'</*<>«, L. H. 8 Ch. 888 ; 42 L. J. Ch. 817) ; ami evidence cannot, 
therefore, be given of a contem|>orary verbal agreement to renew a bill or note {Mail- 
hird v. Page, L. R. 5 Ex. 312, 319 ; 39 L. J. Ex. 235 ; New London Syndicate v. Neale, 
[1898] 2 Q. B. 487 ; 67 L. J. Q. B. 825). But evidence is admissible which shows a 
contemporaneous verbal arrangement, upon the faith of which the instrument was 
handed over, that it was not to be an effective or operative bill or note until some con
dition was fulfilled, and the condition is still unfulfilled {lb., and see ante, p. 578, n. (/•) ).

By r. 21 (2), as between immediate parties, and, as regards a remote party other than 
a holder in due course, the delivery may be shown to have been conditional, or for a 
special puisse only, and not for the purpose of transferring the property in the bill. 
As to delivery by way of an escrow, sec ante, p. 578.

(#) See ante, p. 125.
(x) In actions upon cheques a defence in denial must deny some matter of fact. 

(See Ord. XXI., r. 2, cited ante, p. 596.) As to what matters of fact may not be 
denied by particular persons, sec note (r), an*e, p. 596.
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Defence of an Alteration of the Cheque (y)

The cheque sued on wtw rendered void after issue by a material and 
apparent alteration, viz., by the alteration of the date from the 21rt of 
January to the 2nd of January, without the authority or assent of the 
defendant

(See H. S. C„ 1883, Am. D., Sert. IV.)

IV. Promissory Notes (z). 

Denial of the Making of the Xote (a). 

The defendant denies that he made the note sued on.

(See ft. S. C., 1883, App. D., Sert. IV.)

For forme denying Indorsement, Xotire of Dishonour, dr., see the forms 
given in “ Inland Bills'' ante, pp. 5i)G, 5!I9 et seq

(//) Sec note (n), ante, p. f»08.
(z) See ante, p. 129. The forms of pleadings given under “ 1'till* of Exchange" may 

for the most part readily be adaptetl so as to apply to acti ms on promissory notes.
By s. 88 of the Bills of Exchange Act, 1882, the maker of a promissory note by 

making it—
“ (1) Engages that he will pay it according to its tcnour ;
“ (2) Is prccludal from denying to a holder in due course the existence of the payee 

and his then capacity to indorse.”
As to estoppels, see, further, note (»), ante, p. 59(5.
By s. 86, “ (1) Where a note payable on demand has l>ccn indorsal, it must be pre

sented for payment within a reasonable time of the indorsement. If it be not so 
presented, the indorser is discharged.

“ (2) In determining what is reasonable time, regard shall be had to the nature of the 
instrument, the usage of trade, and the facts of the particular case.

“ (8) Where a note payable on demand is ncgotiatal, it is not deemal to be overdue, 
for the purpose of affecting the holder with defects of title of which he had no notice 
by reason that it appears that a reasonable time for presenting it for payment has 
clapsal since its issue." But it may be otherwise, if the note itself shows that it was 
issued an unreasonable time before indorsement (fllaiteoek v. Hall*, 24 Q. B. D. 13 ; 
59 L. J. Q. B. 51).

As to when presentment for payment is necessary, sec s. 87, cited note (<?), ante, 
p. 130.

As to stamps, see the Stamp Act, 1891, and ante, p. 597.
(«) In actions upon promissory notes, a defence in denial must deny some matter of 

fact. (See Ord. XXI., r. 2, cited ante, p. 59(5.) As to what matters of fact may not 
lie denial by particular persons, see note (r), ante, p. 596,
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Defence that the Defendant made the Note for the Plaintiff's 
Accommodation (/i).

The note sued on was made for the accommodation of the plaintiff, and 
he took and always held it without consideration.

(See R. S. C., 1883, App. D., Sect. IV.)

Defence that the Note teas made in Payment for Roods sold irhich the 
Plaintiff failed to deliver (c).

The defendant made the note sued on for and on account of the price of 
fifty tons of coal to be delivered by the plaintiff to the defendant by the
-------------, 10—, and the plaintiff failed to deliver the said goods or any
part thereof.

(See R. S. C„ 1883, App. D., Sect. IV.)

Defence of an Alteration of the Note (d).

The note sued on was rendered void after issue by a material and 
apparent alteration, viz., by the alteration of the date from the 21st of 
January to the 2nd of January, without the authority or assent of the 
defendant.

(See R. S. ('.. 1888, App. /A, Sect. IV.)

Defence to an Action against one. of several Joint Makers of a Promissory 
Note, that the Defendant made the Note as Surety only for another 
Maker, to whom the Plaintiff gave Time (e).

The note sued on was made by the defendant jointly with I. K. for
I. K.'s accommodation, and ns his surety only, to secure a debt [of £----- ]
due to the plaintiff from I. K. alone, of which facts the plaintiff then lmil

Sec note (/>), ante, p. 599.
(r) See note (jj), ante, p. <500.
(iJ) Sec note (//), ante, p. <508.
(e) See post, p. <57<5. In the case of a joint acceptance or joint promissory note, 

where the defendant, who is one of the acceptors or makers, accepted the bill or made 
the note as surety for the other, though appearing on the face of the bill or note as a 
principal, it is a good defence that the defendant did so only as surety for the other 
acceptor or maker, and that the plaintiff, knowing that he was only surety, by a 
binding contract gave time to the principal debtor without the defendant’s consent 
( Pottle;/ v. I far ra (tine, 7 K. k B. 431 ; 2*1 L. J. (}. R. ir.fi ; Taylor ▼. Burgess, ft H. k N. 
1 î 29 L. J. Kx. 7 ; (ireeuough v. Mct'MUnd, 2 E. k E. 424 ; 3Ü L. .1. Q. B. 15 ; Hailey 
v. Kit wards, 4 B. k S. 761 ; 34 L. J. Q. B. 41 ; Edwin v. La nearer, fi B. k 8. 571 ; 13 
W. R. 857 ; and sec House v. Bradford Bantling Co., [1894] A. ('. 58fi). It is not 
necessary for this defence that the plaintiff should have known of such suretyship at
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notice, and, except as aforesaid, there never was any consideration for the 
making or payment of the note by the defendant ; and after the note 
became due, the plaintiff, whilst holder thereof, released the defendant by 
giving time to /. K”. in pursuance of a binding agreement and without the 
defendant’s consent.

Particulars :—
The said agreement is in writing, and is dated the------------- , 19— [or,

as the case way be'].

Bill or Note taken for the Debt (/).

Defence that the Defendant arrested on account of the Debt a Bill oj 
Exchange, which is still running.

After the accruing of the plaintiff’s claim, the plaintiff on the
--------------- , 19—, received from the defendant for and on account of such
claim a bill of exchange dated the---------------, 19—, drawn by the plaintiff

the time of the acceptance of the bill or the making of the note, as it is sufficient if 
the plaintiff knew the fact when he made the contract giving time (Oriental Financial 
Corp. v. Ore rend, Gurney <$• Co., L. R. 7 Ch. 142 ; lb. 7 H. L. 348 ; Rome v. Bradford 
Banking Co., supra). But the giving of time to the principal debtor will not exonerate 
the surety if the creditor has by his agreement with the principal expressly reserved 
his remedies against the surety (Bat exon v. Gosling, L. R. 7 C. P. 9 ; 41 L. J. C. P. 53 ; 
and see Muir v. Cranford, L. It. 2 H. L. Sc. 456).

(/) The giving of a negotiable security on account of a simple contract debt operates 
in general as a conditional payment, <>., a payment if the security is paid when clue ; 
and it suspends the right of action in the meantime, and is a good defence to an action 
brought before the security is due (Kearslakc v. Morgan, 5 T. R. 513 ; James v. Williams, 
13 M. k W. 828,833 ; Belshaw v. Bush,UC. B. 191 ; Croice v. Clay, 9 Ex. 604 ; 23 L. J. 
Ex. 150 ; Cohen v. llale, 3 Q. B. D. 371 ; 47 L. J.Q. U. 496 ; Burliner v. Boyle, 5 C. P. D. 
354 ; In re Borner, [1893] 2 Q. B. 286 ; Felix Hadley $ Co. v. Hadley, [1898] 2 Ch. 680 ; 
67 L. J. Ch. 694). If the security so given has been duly paid, the transaction operates 
as a payment and satisfaction of the original debt (lb. ; Thorne v. Smith, 10 C. B. 659).

It is also a good defence to an action for the original debt that the plaintiff at the time 
of such action has ceased to be the holder of a bill or note given on account of the debt 
by having transferred or indorsed it for value to some other person who or whose indorsee 
is then the holder of the security, and entitled to sue the defendant thereon (Maillard 
v. Duke of Argyll, 6 M. k G. 40 ; Price v. Price, 16 M. <k W. 232 ; Belshaw v. Bush, 
supra ; see National Savings Bank v. Tranah, L. R. 2 C. P. 556 ; 36 L. J. C. P. 260). 
Similarly, it is a defence to such an action that the plaintiff has lost a negotiable bill 
accepted by the defendant and given by him to the plaintiff on account of the debt, and 
that the bill is no longer in the plaintiff's power or control, and is still lost and outstand
ing (Crowe v. Clay, supra). But such defence would be no answer to an action upon 
the bill itself if the plaintiff obtain an order under s. 70 of the Bills of Exchange Act, 
1882. (See ante, p. 609.) If the plaintiff has transferred the bill and is not the holder 
at the time of the commencement of the action, the fact that he gets it into his hands 
before the tiial will not be an answer to the defence (Davis v. Reilly, [1898] 1 Q. B. 1 ; 
66 L. J. Q. B. 844).

If the defendant is the person primarily liable on the bill or note given on account of 
the debt, the defence must show that the bill or note was duly paid before action, or that 
it was not due at the time of actiop brought, or that it has been indorsed away by tl.ç
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upon nml accepted by the defendant for the payment of £----- to the
plaintiff or order------months after date, which period had not elapsed at
the commencement of this action.

A Ufa form, where the Bill has arrived at Maturity, and has been 
duly paid.

[Repeal the preceding form with the exception of the words “ which period 
had not elapsed at the commencement of this action,” ami proceed as

follows :] and the defendant before action, on the------------- , 19—, duly
paid the amount duo on the said bill to the plaintiff [or, to O. II., to whom 
the plaintiff had indorsed the said bill, and who was then the holder 
thereof].

plaintiff, so that the defendant is liable on it to other parties, or that it has been lost by 
the plaintiff and remains so lost (Price v. Price, 10 M.& W. 232 ; JYational Sa ring* Hank 
v. Tranak, supra ; Croire v. Clay, supra). But in cases where other parties are primarily 
liable on the instrument, and the defendant is only secondarily liable thereon, a prima 
facie defence is shown by stating that the bill or note was taken on account of the debt, 
and it then lies on the plaintiff to displace this prima facie defence by showing that the 
instrument has been dishonoured, and that the defendant has had due notice of such dis
honour (Price v. Price, supra ; and see Kcarslake v. Morgan, supra ; and Mercer v. Cheese, 
4 M. k G. 8U4). If the defendant has indorsed to the plaintiff on account of the debt a 
bill or note accepted or made by third parties, the plaintiff may make the instrument 
his own by laches, as by neglecting to make due presentment thereof for payment or to 
give due notice of dishonour to the defendant (So ward v. Palmer, 8 Taunt. 277 ; Camidye 
v. Allenity, (i B. k C. 373 ; Peacock v. Purssell, 14 C. B. N. S. 728 ; 32 L. J. C. P. 20(5), 
or by altering the instrument in a material point (Alderson v. Lanydale, 3 B. k Ad. GGO ; 
sec ante, p. (508), and in such cases the transaction operates as payment, and the plaintiff 
has no remedy against the defendant either on the bill or on the debt. (See the cases above 
cited, and Yylesias v. Hirer Plate Hank, 3 C. P. D. GO, 330.)

Any agreement to take a negotiable security as a conditional payment for a debt of 
any nature whatsoever, and to suspend other remedy in respect of such debt during the 
currency of the security, followed by the taking of the security, will operate as a con
ditional payment of the original debt, and suspend other remedy in accordance with the 
agreement made. (See ante, p. 6G9.)

It was held before the Judicature Acts that the mere giving of a bill or note on account 
and by way of conditional payment was not a defence to an action on a bond or other 
specialty debt ( Worthington v. Wiyley, 3 Bing. N. C. 454), or for rent (see Drake v. 
Mitchell, 3 East, 251 ; Davis v. Gyde, 2 A. k E. G23), but it would appear now to afford 
some evidence of an agreement to suspend the remedy during the currency of the bill or 
note [Palmer v. Bramley, infra ; Baker v. Walker, infra). Thus, a promissory note 
given for a judgment debt is evidence of an agreement to suspend the judgment until 
the note is due, which is a sufficient consideration to support an action on the note 
(Baker v. Walker, 14 M. k W. 465 ; sec /> p. Matthew, 12 Q. B. D. 606). So also a bill 
taken by a landlord for rent affords some evidence of an agreement not to distrain 
during the curicncy of the bill (Palmer v. Bramley, [1895] 2 Q. B. 405; G5 L. J. 
Q. B. 42).

As to the mode of pleading in cases where a negotiable instrument is taken not merely 
for and on account of the debt, but in absolute satisfaction and discharge of it, see 
ante, p. 569.
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A like form, stating that the Hitt was indorsed away by the Plaintiff, and 
is still outstanding.

[Repeat the first preceding form with the exception of the words “ which 
period had not elapsed at the commencement of this action,” and proceed 
as follows :] and before such bill became due, the plaintiff indorsed and 
delivered it for value to G. H. [or, to a person to the defendant unknown], 
and the said bill at the commencement of this action was [and still is] out
standing in the possession of the said G. H. [or, of the last mentioned 
person, or, of J. K., to whom the said G. H. indorsed the same, or, as the 
case may be}.

A like form, staling that the Bill has been lost by the Plaintiff.

[State the giving of the bit! on account of the debt as in the first preceding 
form, showing that the bill was a negotiable one, and proceed as follows .•] 
and the plaintiff before action, and whilst he was the holder of the said bill, 
lost the same, and it thence has been and still is lost.

Defence that the Defendant indorsed to the Plaintiff on Account of the Debt 
a Bill accepted by a Third Party.

After the accruing of the plaintiff’s claim, the defendant, on the------
-----, 19—, indorsed and delivered to the plaintiff, and the plaintiff received
from him, fur and on account of the said claim, a bill of exchange, not then
due, dated the------------- , 19—, drawn by the defendant [or, by G. If.}
upon and accepted by J. K., for the payment to the defendant or order of 
£ —,------months after date.

Reply to the last preceding Defence, that the Bill is overdue and 
dishonoured.

Before action, and when the bill referred to in the defence became due, it 
was duly presented for payment to the said J. K., and was dishonoured, 
whereof the defendant had due notice, but did not pay the said bill, and the 
plaintiff at the commencement of this action held, and still holds, the said 
bill unpaid and unsatisfied.

See also the following forms of pleas under the old system, viz., that the 
defendant gave a blank acceptance on account of the debt payable at a time not 
yet elapsed : Simon v. Lloyd, 2 C. M. & B. 187 ; Baker v. Jabber, 1 M. & G. 
212 ; Huxley v. Bull, 7 M. & G. 571 ; to an action on a note, that the defen
dant gave bills to take it up, which are not yet due : Goldshede v. Cottrell,
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2 M. & W. 20 ; that the defendant accepted a bill on account of the debt, 
which the plaintiff has indorsed away : Emblin v. Dartnelt, 1 D. & L. 501 ; 
Wright v. Watts, 8 Q. R. 89 ; Belshaa< v. Bash, 11 0. B. 191 ; Maillard r. 
Duke of Argyll, (i M. & G. 40 ; that the defendant accepted a bill on account 
of the debt, which the plaintiff has lost : Crow v. day, 8 Ex. 205 ; 9 Ex. 
G04 ; that the defendant gave a note on account of the debt, and afterwards 
gave a warrant of attorney, in accord and satisfaction of the note : Fearn v. 
Cochrane, 1 0. B. 274 ; that the defendant, at plaintiff's request, gave a note 
to a third parly on account of the debt ; replication on equitable grounds that 
the third parly look the note as trustee for the plaintiff, of which the defendant 
had notice, and that the note is overdue and unpaid : National Savings Bank 
v. Tranah, L. 1$. 2 0. P. 556 ; 30 L. J. C. P. 2CO ; that the defendant 
indorsed a note to the plaintiff for and on account of the debt : Kearstake v. 
Morgan, 5 T. R. 513 ; that a third party has accepted a bill drawn by the 
plaintiff for and on account of the debt: Betshaw v. Bush, 11 C. B. 101 ; 
that a partner or joint debtor accepted a bill drawn by the plaintiff for the 
debt : Mercer v. Cheese, 4 M. & G. 804 ; Boltomley v. Nuttall, 28 L. J. C. P. 
110 ; that the defendant gave the plaintiff a bill drawn on a third person, 
payable after sight, ami that the plaintiff kept the bill for an unreasonable lime 
before presentment for acceptance, whereby the drawee was unable to pay it, 
and it was dishonoured : Strakerw. Graham, 4 M. & W. 721 ; the defendant 
gave the plaintiff a bill accepted by a third person, and the plaintiff altered it, 
and thereby made it void : A hier son v. Langdale, ;i B. & Ad. 660.

Bonds (//).

Denial of the Execution of the Bond (h).

The defendant denies that the bond sued on is his bond [or, denies that 
he executed the alleged bond].

(See B. S. C., 1883, App. D., Sect. IV.)

Denial that the Bond is correctly slated : see “Agreements," ante, p. 570.

Defence that the Bond was delivered merely as an Escrow: see 
“ Agreements," ante, p. 578.

(jf) See tinte, p. 133.
(//) Ah to the effect of denials of the bond, sec tinte. ^ 577.
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Defenrii lo an Action on a Bond with a Special Condition denying the 
alleged Breathe* («).

The defendant did not [or, denies that lie- - - - - ] [insert breaches denied :
see ante, p. 527].

Defence to a like Action, of Matters excusing Performance of the 
Condition (7c).

lieforo the time for performance of the condition of the said bond, the 
defendant was excused from performing the same by [here state shortly the 
fads relied upon in excuse of performance].

Defence to a tike Action, where the Condition is not set out in the Statement 
of Claim, staling the Condition and alleging Performance generally (k).

The bond referred to in the statement of claim was and is subject to a 
condition that if [here state shortly the condition nr the substance thereof],

(/) If the claim states the condition and assigns breaches, it is enough for the 
defendant in his defence to deny the breaches specifically, or to plead the matter of 
excuse. If, however, the claim is framed for the penalty only, without stating the 
condition, or assigning a breach of it, the defendant in his defence must state the 
condition, and show performance of the condition, or state the matter excusing the 
performance. (Sec ante, p. 131.) In such case the defendant, in pleading performance, 
may, where it can be done concisely, state the matters which he relies upon as con
stituting such performance, or may plead performance generally ; and, where the 
performance is pleaded generally, the plaintiff should under ordinary circumstances 
amend his statement of claim or should reply specially by stating in what particulars 
the condition has not been performed. (Sec ante, p. 134 ; Chitty's Practice, 14th ed., 
p. 1284 ; and, as to the former practice in these respects, see also Roahes v. Marner, 1 
O. B. 531 ; Grey v. Friar, 15 Q. B. 891, 909 ; and Bullen k Leake, 3rd ed., p. 543.)

Where it is wished to plead generally the performance of a condition which is in a 
negative or alternative form, the defence should state that the defendant did not do 
such things as are specified in the condition as not to be done, and should show which 
of the alternative acts specified he has performed. If the time fixed by the condition 
for the performance of it has not yet arrived, and this docs not appear upon the face 
of the statement of claim, the defendant should state the condition, or so much of it as 
is necessary to raise this defence. So, too, if the performance depends on a contingency 
which has not yet happened, and this is not shown in the plaintiff’s pleading, the 
defendant in his defence should state the condition to that effect, and should state 
that the contingency has not happened. (Sec Cage v. Acton, 1 L. ltaym. 515 ; Catter 
v. Ring, 3 Camp. 459.)

As to suggestion» of breaches in actions on bonds, see ante, pp. 133 et seq. ; Arch- 
bishop of Canterbury v. Robertson, 1 Cr. k M. 690 ; IVarre v. Calvert, 7 A.k E. 143. 
Such suggestions cannot be pleaded to (1 Wms. Saund., 1871 ed., p, 79) and matters in 
excuse of performance cannot be set up on an inquiry to assess damages upon a sugges
tion of breaches after the defendant has pleaded a denial of the bond (.Archbishop of 
Canterbury v. Robertson, supra).

{h) Sec note (/'), ante, p. 135.
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then the said bond should he void ; and before action the defendant 
performed the said condition.

Particulars :—[ Give particulars of the date, dr. of the performance.']

Defence to an Action on a Common Money Boml, of Payment on the Day 
named in the Bond

1 he defendant made payment to the plaintiff on the day according to 
the condition of the bond.

(ft. 8. C., 1883, Ann. D., Sect. IV.)

Defence to a like Action, of Payment after the Day named in the Bond (/).
The defendant made payment to the plaintiff, after the day named and 

before action, of the principal and interest mentioned in the bond. 
Particulars of payment :— [state them.]

(ft. 8 C., 1883, App. D., Sect. IV.)

Defence to a like Action, of Payment into Court (»»).
The defendant has paid [or, brings] into Court the sum of £---- [the

amount of the principal amt interest due hy the condition of the bond, the 
interest being reckoned up to the time of pleading, or of giving notice of the 
payment into Court under Ord. XXII, r. 4], and says that that sum is enough 
to satisfy the plaintiff’s claim.

Defence of Payment into Court in an Action upon a Bond with r Social 
Condition (in).

1. The defendant, ns to the breach [firstly] assigned [or, the breach
alleged in the------paragraph of the statement of claim, or, the alleged
breach by carrying on the trade, &c., as the rase may be, specifying the

(?) Payment post diem coulil not be pleaded at common law to an action on a bond 
(XicholVs Cose, ■"> Co. Itcp. 43 a ; Blake'* Case, li lie 43 b), nor could any accord and 
satisfaction (Steed* v. Steed*, 22 Q. B. D. 537 ; 58 L. J. Q. B. 302 ; and see ante, p. 568) ; 
but in actions on common money bonds payment post dieiu is a defence under the 
4 & 5 Anne, c. 3, s. 12, cited ante, p. 133. This enactment did not enable the obligor 
to discharge himself by a tender jia*t diem (2 Wma. Saund., 1871 ed., p. 144 ; see post, 
p. 797), and before the Judicature Acts payment joist diem of a part only of the money 
due under the condition could not be pleaded to an action on a bond (A*khee r. Bid duck, 
1 M. & W. 564 ; Marriage v. Marriage, 1 C. B. 761 ; 2 Wms, Saund., 1871 ed., p. 144), 
but it would appear that it would now be proper to plead such payment as a defence 
pro tanta.

(m) The defence of payment into Court in actions on common money bonds is now 
regulated by the provisions of Ord. XXII., and payment into Court of the principal and 
interest due may be made in such actions in the ordinary manner. (Sec jm*t, p. 748.)
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breach pleaded to], has paid [or, brings] into Court the sum of £----- , and
says that that sum is enough to satisfy the plaintiff’s claim in respect of 
that breach.

2. [Payment into Court may be pleaded in like manner as to any other 
breach.]

Defence of Set-off on a Bond : see poet, p. 779.

Broker (»).

Defence to a Claim by a Broker for Commission, tic. (o).

1. The defendant denies that the plaintiff did the alleged work or paid 
the alleged money or any part thereof, or that he did so if at all for the 
defendant or at his request.

2. The defendant denies that lie agreed or otherwise became liable to pay, 
or that the plaintiff earned or otherwise became entitled to be paid, the 
alleged or any commission or reward.

it. On the----- -------, 19—, by a letter dated that day the defendant
requested the plaintiff' to purchase for him as his broker and agent------
quarters of----- wheat at a price not to exceed------- shillings per quarter
f.o.b. at------.

4. The plaintiff in pretended performance of the said employment bought
or affected to buy for the defendant------quarters (a different quantity) of
------wheat (a different quality) at the price of-------shillings a quarter (a
/nice ejrceeiliiiy the limit) f.o.b. at------.

5. The defendant on the------------- , 19—, by a letter dated that day
rejected the said wheat and refused to be bound by the alleged contract for 
the purchase thereof.

0. Save as aforesaid the defendant denies specifically each and every 
allegation in the statement of claim.

If the defendant has a defence ns to part of the debt due on the bond, he may plead 
that defence as to such part of the demand and payment into Court as to the residue. 
(See Mansfield Union v. Wright, 9 Q. B. D. (>83.)

With respect to bonds with a special condition under 8 & 9 Will. 3, c. 11, payment 
into Couit is admissible only ns to particular breaches, and cannot be pleaded to the 
whole action (Old. XXII., r. 1 ; and see post, p. 748).

(«) Sec ante, p. 137. See also “ Stwh Exchange," post, p. 792.
00 This form is appropriate to a claim pleaded in a general form such as the one given 

at p. 137, ante.
If a broker makes for his employer a bargain different from that which he is 

employed and instructed to make, the employer has on learning of it, or within a 
reasonable time of learning of it, the option of repudiating the bargain and refusing to 
be bound by it, and if he docs so repudiate it, the broker can neither recover any com
mission or pay for his services, nor enforce any claim for indemnity or repayment of 
money lie has paid or is liable to pay in respect of the transaction ; and this principle
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Carriers (p).

I. Of Goods by Land.

Defence lu un Action for the Carriage of Goods, denyiny Unit the Goods were 
carried for the Defendant.

The said goods carried were not earned for the defendant or at his 
request [or under any circumstances such as would render the defendant 
liable to pay the freight claimed or any part thereof].

Defence to an Action ayainst a Currier, denyiny the Receipt of the Goods on 
the Terms atleyed, with a Statement of the Terms on which they were 
received.

The defendant did not receive the goods for the purpose or on the terms
alleged. He received them for the purpose of------, and on the terms that
■----- [here stale the purpose and terms accordiny to fact],

[See R. S. C., 1888, App. D., Sect. V., No. 2.)

Defence by Carriers, showiny that the Damaye or Loss occurred throuyh 
no Fault on their part.

The damage or loss occurred from the bad condition of the goods when 
received [or, from the inherent vice of the horse, or, as the case may be], 

(See R. S. C., 1883, App. D., Sect. V., No. 8.)

1» applicable where the broker acta as if lie were a principal insteail of a broker or 
agent by himself selling the goods to his employer or buying from his employer 
(Hob'inson v. Mullet!, L. It. 7 H. L 802 ; 41 L. J. C. P. 302 ; Stonge v. Line it;. 14 Times 
ltep. 408; Nicholson v. Mansfield, 17 lb. 250). The employer may, where his broker 
makes a contract by which he gets from the third party a better price, or other 
advantage, than that which he puts before and gives to Ins employer, accept or carry 
out the contract thus put before him by his broker, or sue the broker and recover the 
difference or other advantage from him. (See “ Agent," ante, p. 77.)

A person employing a broker to buy or sell for him iu a particular market is not, in 
the absence of clear agreement to the contrary, bound by usages of such market which 
would alter the Intrinsic nature of the employment, or which are contrary to law, or 
which are not reasonable and of which he is ignorant (ltnbinson v. Mol'.ett, supra ; 
jXeilson v. James, 9 Q. 11. D. 549 ; 51 !.. J. Q. 11. 309 ; Perry v. ltarnett, 15 Q. B. D. 
388 ; 54 L. J. Q. B. 400 ; Benjamin v. Barnett, 8 Com. Cas. 244 ; 19 Times ltep. 504). 

See further “ Broker," ante, p. 137 ; “ Stork Ber ha aye," ante, p. 308, gmst, p. 793,
(y) Sec ante, p. 139.
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The like, showing thill the Damage or Lose oaurred through defective 
Pmkiug (q).

The plaintiff delivered the goods to the defendants for carriage, packed 
insufficiently and negligently, whereof the defendants had no notice, and 
the damage complained of arose solely from such packing.

Particulars :—

Denial </ alleged Damage to Goods.

The goods were not either broken or damaged (if at all) whilst being 
carried upon the alleged journey.

Denial of Failure to deliver within a reasonable 'lime (/•),

The defendants did deliver the said goods to the plaintiff within a
reasonable time. [They delivered them 0:1 the-------------- , It)—, which
was a reasonable time in that behalf.]

Denial of an alleged Contract to deliver in Time for a particular Market.

The defendants did not contract to deliver the said goods in time for the 
alleged market.

Defence to an Action against a Railway Company for Over-charges, that the 
alleged Over-charges were paid voluntarily and with full knowledge of the 
Facts («).

The alleged over-charges were paid by the plaintiff to the defendants 
voluntarily, with full knowledge of the facts, and were not paid under 
compulsion or extorted as alleged.

Defence to a like Action under Section i)0 of the Railway Clames Consolida
tion Act, 1840, that the Ctuirges were not contrary to that Enactment (/).

1. The goods of the plaintiff were not carried by tbe defendants over the 
same portion only of the line of railway as those of the said other persons, 
or of any of them.

(jf) Sec ante, p. 142.
(r) See ante, p. 143.
(*) See ante, p. 200. It is no defence to an action by a railway company for its 

charges, that the charges constitute an “undue prejudice” contrary to s* 2 of the 
ltnilway and Canal Traffic Act, 1854 (L. «5' Y. lly. Co. v. tlreemrooJ, 21 Q. B, D. 215 ; 
58 L. J. Q. B. 16 ; and see ante, pp. 143, 144). 
t V) Sec “ Carrier*," ante, pp. 143,147, 148.
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2. The goods of the plaintiff were not of a like description with those of 
the said other persons, or of any of them.

Defence that the Good* were within the Carriers Act, 1830, and were above 
the Value of £10, and were not declared or insured (u).

The goods referred to in the statement of claim were above the value of 
£10, and consisted of articles mentioned in the first section of the Carriers

(«) By s. 1 of the Carriers Act, 183U (11 Geo. 4 k 1 Will. 4, c. 68), it is enacted 
that “no mail contractor, stage-coach proprietor, or other common carrier by land for 
hire, shall be liable for the loss of or injury to any article or articles or property of the 
descriptions following (that is to say) : gold or silver coin of this realm or of any 
foreign state, or any gold or silver in a manufactured or unmanufactured state, or any 
precious stones, jewellery, watches, clocks, or timepieces of any description, trinkets, 
bills, notes of the governor and company of the Banks of England, Scotland, and 
Ireland respectively, or of any other bank in Great Britain or Ireland, orders, notes, or 
securities for payment of money English or foreign, stamps, maps, writings, title-deeds, 
paintings, engravings, pictures, gold or silver plate or plated articles, glass, china, silks 
in a manufactured or unmanufactured state, and whether wrought up or not wrought up 
with other materials, fur or lace ” (not including machine-made late, see Carriers 
Amendment Act, 1865 (28 & 2V Viet. c. 34), s. 1), “or any of them, contained in any parcel 
or package which shall have been delivered either to be carried for hire or to accompany 
the person of any passenger in any mail or stage-coach or other public conveyance, 
when the value of such article or articles or property aforesaid contained in such 
parcel or package shall exceed the sum of ten pounds ; unless at the time of the 
delivery thereof at the office, warehouse, or receiving-house of such mail contractor, 
stage-coach proprietor, or other common carrier, or to his, her, or their bookkeeper, 
coachman, or other servant, for the pur|>ose of being carried or of accompanying the 
person of any passenger as aforesaid, the value and nature of such article or articles or 
property shall have been declared by the person or persons sending or delivering the 
same, and such increased charge as hereinafter mentioned, or an engagement to pay 
the same, be accepted by the person receiving such parcel or package.”

By s. 2, “ when any parcel or package containing any of the articles above specified 
shall be so delivered, and its value and contents declared as aforesaid, and such value 
shall exceed the sum of ten pounds, it shall be lawful for such mail contractors, stage
coach proprietors, and other common carriers to demand and receive au increased rate 
of charge, to be notified by some notice affixed in legible characters in some public and 
conspicuous part of the otticc, warehouse, or other receiving-house, where such parcels 
or packages are received by them for the purpose of conveyance, stating the increased 
rates of charge required to be paid over and above the ordinary rate of carriage as a 
compensation for the greater risk and care to be taken for the safe conveyance of such 
valuable articles ; and all persons sending or delivering parcels or packages containing 
such valuable articles as aforesaid at such office shall be bound by such notice without 
further proof of the same having come to their knowledge.”

By s. 3, “ when the value shall have been so declared, and the increased rate of 
charge paid, or an engagement to pay the same shall have been accepted as hereinbefore 
mentioned, the person receiving such increased rate of charge or accepting such agree
ment shall, if thereto required, sign a receipt for the package or parcel, acknowledging 
the same to have been insured, which receipt shall not be liable to any stamp duty ; 
and if such receipt shall not be given when required, or such notice as aforesaid shall not 
have been affixed, the mail contractor, stage-coach proprietor, or other common carrier 
as aforesaid, shall not have or be entitled to any benefit or advantage under this Act,
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Act, 1830, that is to say, silks [or, as the case may If], and their value 
and nature was not declared, nor was any increased charge paid, nor was any

but shall be liable ami responsible as at the common law, and be liable to refund the 
increased rate of charge.”

By s. 4, the common law liability in respect of goods to be carried cannot be limited 
or affected by a public notice or declaration.

By s. 5, every office, warehouse, or receiving-house appointed by any mail contractor 
or stage-coach proprietor, or common carrier, for the receiving of parcels to be 
conveyed, shall be deemed to be the receiving-house, warehouse, or office of such mail 
contractor, &c. ; and any one or more of such mail contractors, Ac., shall be liable to bo 
sued by his, her or their name or names only ; and no action to recover damages for 
loss or injury to any parcel, package, or person, shall abate for the want of joining any 
co-proprietor or co-partner in such mail, stage-coach, or other public conveyance by 
land for hire. The effect of the latter part of this section is, that no objection to such 
non-joinder can now be taken (sue ante, p. 522).

By s. 0, special contracts between such mail contractor, stage-coach proprietor, or 
common carrier, and any other parties for the conveyance of goods and merchandises 
are not affected by the Act.

By s. 7, “ where any parcel or package shall have been delivered at any such office, 
and the value and contents declared as aforesaid, and the increased rate of charges 
been paid, and such parcels or packages shall have been lost or damaged, the party 
entitled to recover damages in respect of such loss or damage shall also be entitled to 
recover back such increased charges so paid as aforesaid, in addition to the value of 
such parcel or package.”

By s. 8, " nothing in this Act shall be deemed to protect any mail contractor, stage
coach proprietor, or other common carrier for hire from liability to answer for loss or 
injury to any goods or articles whatsoever arising from the felonious acts of any 
coachman, guard, bookkeeper, porter, or other servant in his or their employ, nor to 
protect any such coachman, guard, bookkeeper, or other servant, from liability for any 
loss or injury occasioned by his or their own personal neglect or misconduct.”

By s. 1», “ such mail contractors, stage-coach proprietors, or other common carriers 
for hire, shall not be concluded as to the value of any such parcel or package by the 
value so declared as aforesaid, but shall in all cases be entitled to require from the 
party suing in respect of any loss or injury, proof of the actual value of the contents 
by the ordinary legal evidence, ami the mail contractors, &c., aforesaid, shall be liable 
to such damages only as shall be so proved as aforesaid, not exceeding the declared 
value, together with the increased charges as before mentioned.”

This statute, in the cases to which it relates, protects the carrier from all liability 
for loss except where the loss arises from the felonious acts of his servants. Hence, 
where the defendant pleads a defence under the Carriers Act, a reply that the loss was 
occasioned by the defendant’s negligence would be bad (sec Hinton v. Dihhin, 2 Q. B. 
646), and a carrier is not deprived of the protection of the Act by the fact that the 
hiss of or injury to the goods lmpiæns after they have been negligently taken by him 
beyond their destination (Morritt v. X By. (\i., 1 y. B. D. 302 ; 45 L. J. Q. B. 28V). 
But the statute affords no defence to a claim for any default or negligence other than 
a loss of or injury to the goods (Hearn v. L. $ 8. 11'. 11 >j. Co., lo Ex. 798 ; Pianciani 
v. L. A* S. II. By. Co., 18 C. B. 22(1). If, therefore, the goods have been lost, and the 
claim charges only a bleach by non-delirery, a defence under the Carriers Act should 
allege that the non-delivery complained of was by reason of the loss. (See Piunoiani 
v. L. ,(• X II”, By. Co., tupra.) A loss may be within the protection of the statute, 
though it is temporary and not permanent, and, if the carrier in such case delivers the 
goals within a reasonable time after he has recovered them, he will not be liable for 
any damage consequent on their detention (.Villen v. Branch, 10 Q. B. 1). 142).

As to what articles are within the Act, sec Bernntcin v. Baxendalo, 1» C. B. X. S. 
251 ; 28 L. J. C. 1\ 265 ; Brunt V. Midland By. Co., 2 II. A C. 88V : 83 I . .1. Ex.

B*L. h 8
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engagement to pay the same accepted by the person receiving the said 
goods.

(See K. S. 1883, App. D., Sect. V., No. 10.)

Reply to a Defence muter the Carriers Art, 1830, that the Loss was 
occasioned by the Felonious Acts of the Defendants' Servants (x).

The loss of the goods arose from the felonious acts of the defendants’ 
servants.

Particulars :—
The goods were stolen during the journey from------ to------- , by defen

dants’ servants having charge of the train in which the same were for, as 
the case may be'].

187; v. L. A y. It), til., L. It. 9 Ex. «7; 4H L. J. Ex. 47. hi the last-
mentioned case, a waggon containing pictures, which was carried on a truck on the 
defendants' railway, was held, with its contents, to be a “ parcel or package " within 
the meaning of s. 1 of the Act. It is a question of fact for the jury whether an article 
is of the description mentioned in the statute (Brunt v. Midland lty. Co., supra; 
Woodward v. L. ,$• N. W. lty. (A»., 8 Ex. I). 121). The box or packing case containing 
articles which arc within the Act is held, in general, to be accessory to the contents for 
the purposes of the Act ( Wyld v. Bickford, 8 M. At W. 443 ; W/taite v. L. $ Y. lty. 
Co., mi pro) ; but where the box or ease contains articles some of which are within the 
statute and some not, the value of the box or case and of the articles not within the 
statute may be recoverable separately (Treadwin v. G. E. lty. Ch., L. R. 3 C. I*. 308 ; 
37 L. J. C. P. 83).

Where the plaintiff has omitted to declare the value of the goods, the carrier is not 
deprived of the protection of the Act by reason of there having been no notice affixed 
to his office or receiving-house demanding an increased charge (Baxendale v. Hart, (i 
Ex. 7(>9 ; 21 L. J. Ex. 123) ; but when the sender of goods has declared their value in 
accordance with the statute, it lies upon the carrier to demand the increased charge 
sjiecified in such notice, and if he accepts the goods without such demand, lie is liable 
for loss or injury to them, although the increased charge is not tendcrc l or paid 
(Behrens v. G. X. lty. Co., (» H. k N. 86(1 ; 7 Ih. 960 ; 30 L. J. Ex. 153 ; 31 lb. 299).

A carrier who contracts to carry goods partly by land and partly by water is entitled 
to the benefit of the Act in respect of loss or injury in the course of the land journey. 
(Pianciani v. L. S. W. lty. fk, supra ; Is Conteur v. L. <$' A W. lty. Ik, L. R. 1 
Q. B. 54 ; 35 L. J. Q. B. 40 ; and see Milieu v. Branch, 8 Q. B. D. at p. 37 ; 19 lb. 142).

(x) The protection afforded by the Carriers Act does not extend to loss or injury 
caused by the felonious acts of the carrier's servants (see s. 8), and the carrier is not 
prevented by the provisions of the Railway and Canal Traffic Act, 1854 (see ante, 
p. 142, post, p. 027), from limiting his liability by means of a contract so as to exclude, 
in the absence of negligence or default on his part, or on the part of his servants 
within the scope of their employment, liability for the felonious acts of servants (Shaw 
v. Gt. W. lty. Co., [1894] 1 Q. B. 373).

Where a carrier enters into a sub-contract with other parties, with respect to goods 
which he has undertaken to carry, the servants employed by such sub-contractors are 
servants in the employ of the carrier within the meaning of s. 8 of the Act (Maehu 
V. L. $ S. W. lty. Co., 2 Ex. 415 ; Stephen» v. L. «<• S. W. lty. Co., 18 Q. B. D. 121 ; 
Bool an v. Midland By. Co., 2 App. Cas. 792, where see as to the like construction of the 
word “servants” in s. 7 of the Railway and Canal Traffic Act, 1864). But where a 
railway company allowed gootb to be removed from the station by a person who
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Defence lo an Ad ion against a Railway Company for Loss of or Injury to 
Goods, that the Goods were received and carried under a Special Con
tract exempting the Defendants from Liability under the Railway and 
Canal Traffic Act, 1854 (y).

1. The goods were received by the defendants to be carried under a 
special contract between the plaintiff and defendants, signed by the plaintiff

fraudulently represented to them that he was a carman in the employ of such sub
contractors, it was held that the company were not estopped from showing that such 
person, who had afterwards stolen the goods, was not their servant {Way v. O. E. 
liy. Co., 1 Q. B. D. 192 ; 45 L. J. Q. B. 874)..

To prove such a reply ns above it must be shown by reasonable evidence, so as to raise 
a primo facie case, that the goods were stolen by the company’s servants, but it is not 
necessary to prove which particular servant or servants committed the felony. (See 
M Queen v. G. 1U. lty. Co., L R. 10 Q. B. 569 ; 44 L. J. Q. B. 130.)

(y) Where the claim against a carrier is founded upon his common law liability, and the 
defence relied upon is a special contract between the parties, such special contract, or 
so much of it as is material, should be set out or stated in the defence. If the special 
contract relied upon is within the Railway and Canal Traffic Act, 1854, it must satisfy 
the conditions of that statute. The Railway and Canal Traffic Act, 1854 (17 & 18 Viet, 
c. 31), s. 7, enacts that every railway company and canal company “ shall be liable for 
the loss of, or for any injury done to any horses, cattle, or other animals, or to any 
articles, goods or things in the receiving, forwarding or delivering thereof, occasioned by 
the neglect or default of such company or its servants, notwithstanding any notice, con
dition, or declaration made and given by such company contrary thereto, or in anywise 
limiting such liability ; every such notice, condition, or déclarât ion being hereby declared 
to be null and void. Provided always, that nothing herein contained shall be construed 
to prevent the said companies from making such conditions with respect to the receiving, 
forwarding, and delivering of my of the said animals, articles, goods, or things, as shall 
l)c adjudged by the Court or j dge before whom any question relating thereto shall be 
tried to be just and reasonable. Provided always, that no greater damages shall be 
recovered for the loss of, or for any injury done to any such animals, beyond the sums 
hereinafter mentioned ; (that is to say) for any horse, £50 ; for any neat cattle, per head, 
£15 ; for any sheep or pigs, per head £2 ; unless the person sending or delivering the 
same to such company shall, at the time of such delivery, have declared them to be respec
tively of higher value than as above mentioned ; in which case it shall be lawful for 
such company to demand and receive by way of compensation for the increased risk and 
care thereby occasioned a reasonable percentage upon the excess of the value so declared 
above the respective sums so limited as aforesaid, and which shall be paid in addition 
to the ordinary rate of charge ; and such percentage or increased rate of charge shall l>c 
notified in the manner prescribed in the statute 11 Geo. 4 & 1 Will. 4, c. 68, and shall 
be binding upon such company in the manner therein mentioned. Provided also, that 
the proof of the value of such animals, articles, goods, and things, anil the amount of 
the injury done thereto, shall in all cases lie upon the person claiming compensation for 
such loss or injury. Provided also, that no special contract between such company and 
any other parties respecting the receiving, forwarding, or delivering of any animals 
articles, goods, or things as aforesaid, shall lie binding upon or affect any such party 
unless the same be signed by him, or by the person delivering such animals, articles 
goods, or things respectively, for carriage. Provided also, that nothing herein contained 
shall alter or affect the rights, privileges, or liabilities of any such company under the 
said Act, 11 Geo. 4 & 1 Will. 4, c. 68, with respect to articles of the descriptions 
mentioned in the said Act.” (See ante, pp. 142, 624.)

Under the above statute, the following conditions have been held to be reasonable :— 
That no claim for loss would be allowed unless made within seven days of the time when 
the goods should have been delivered {Lewis v. G. 11'. liy. Co., 5 H. & N. 867 ; 29 L. J.

8 8 2
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[or, by the person delivering the goods] and dated the---------------, ID—,
and subject to certain just and reasonable conditions contained in the said 
contract, one of which conditions was [here state the condition exempting from 
liability],

2. The loss [or, injury] complained of arose from-------[show that the Joss or

Ex. 42.“») ; that the company would not be answerable for the loss of any goods which 
were untruly or incorrectly described in the receiving note (//;.) ; that in carrying fish 
the company would not be responsible under any circumstances for loss of market, or 
for other loss or injury arising from delay or detention of train, exposure to weather, 
stowage, or from any cause whatever other than gross neglect or fraud {Beal v. South 
Boron By. Co., 5 H. k N. 875 ; 2!IL. J. Ex. 441 ; 3 H. &C. 837) ; that in carrying meat 
the company would not l>c liable for loss of market, provided the goods were delivered 
in reasonable time after the arrival thereof at the station from whence delivery was to 
be made [Lord v. Midland By. Co.. L. K. 2 C. I\ 333 ; and sec White v. (r. 11'. Ily. Co., 
2 C. B. N. S. 7 ; 20 L. J. C. V. 158).

The following are instances of conditions which have been held unreasonable :—That 
the company should not be liable for the loss, detention, or damage of any package 
insufficiently or improperly packed (Simons v. ({. II'. By. Co., IK C. B. 805; Carton v. 
Bristol A* Exeter By. Co., 1 B. & S. 112 : 30 L. J. Q. It. 273) : that the company should 
not be responsible for the loss of or injury to certain specified goods, unless declared 
and insured according to their value (Peek v. Xoith Staffordshire By. Co., 10 H. L. C. 
472 ; 32 L. J. Q. B. 241 ; sec Ashendon v. /,. ,(• B. By. Co., 5 Ex. I). 11K) ; 42 L. T. 58(5, 
where a like condition as to dogs was held bail : sec also Dickson v. (f. X. By. Co., 18 
Q. It. 1). 170) ; that the owner of cattle sent by the railway must see to the efficiency 
of the waggon before he allows his stock to be placed therein, and complaint must be 
made in writing ns to all defects before it leaves the station {(irryory v. Midland By. 
Co., 2 II. k C. 344 ; 33 L. J. Ex. 155) ; that the owners of live stock should undertake 
all risks of conveyance, loading and unloading, whatsoever, as the company would not 
be responsible for any injury or damage, howsoever caused, occurring to any live stock 
travelling upon their railway {.W Manus v. /,. A* Y. By. Co., 4 H. & N. 327 ; 28 L. J. Ex. 
353) ; that, upon the carriage of cattle at the ordinary rates, the company should not 
lx* answerable for any danger arising from over-carriage, detention or delay in convey
ing or delivering, however caused (Allday v. C. 11'. By. Co., 5 B. k S. 303 ; 34 L. J. 
(). B. 5) ; that horses were to be carried entirely at the owner’s risk (M'Cancc v. L. % 
X. 11'. By. Co., 7 H. k N. 477 ; 31 L. J. Ex. 05) ; that the company should not be 
liable for damage to cattle from any cause whatever, and that cattle should be carried 
entirely at the owner’s risk {(irryory v. Midland By. Co., 2 H. & C. 941 ; 33 L. ,T. Ex. 
155 ; see Booth v. X. E. By. Co., L. B. 2 Ex. 173 ; 30 L. .1. Ex. 83, where a similar con
dition was held bad, although the owner was allowed a free pass for a person to take 
care of the cattle). But in several of the last cited cases, one of the grounds of decision 
was that the conditions purported to be applicable in all cases, and that the railway 
company did not offer the consignor any reasonable alternative of sending the goods 
on any other terms. (Sec Peek v. Xorth Staffordshire, By. Co., Simons v. (f. II'. By. 
Co., Ashendon v. L. <V Jt. By. Co., Dirk son v. C. X. By. Co., supra.) Where the 
company have two rates of charge for the carriage of particular kinds of goods, one 
IxMiig the ordinary reasonable and lawful rate at which they carry such goods, subject 
to the ordinary responsibilities of carriers, and the other a lower rate at which they 
carry such goods only on the conditions of a special contract exempting them from all 
liability for loss or injury, and the consignor, knowing that he has the alternative at 
his option of having the goods carried at the ordinary rate and upon the ordinary terms 
ns to the carrier’s liability, sends them at the lower rate and subject to a social contract 
signed according to the statute and containing conditions such as those last mentioned 
such conditions have, in many cases, lx*en held to l>c just ami reasonable, and to be 
binding on the consignor. (8ee Bolinson v <}. 11. By. Co.. 35 L. J. (\ p. 123 :
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injury arose from a cause within the meaning of the exemption], and the defen
dant is exempted from liability in respect thereof under the said condition.

Jjcici* v. G. IK. lty. Of., 3 y. B. I). 195 ; 47 L. J. (j. B. 131 ; Manchester lty. Co. v. 
Brown, 8 App. Cas. 703 ; G. IK. lty. Co. v. McCarthy, 12 App. Cas. 218.)

It seems doubtful whether a condition protecting the railway company from all 
liability for loss or damage to animals unless a claim therefor is made within either 
three days or seven days would be reasonable. (See Murphy v. Mid. G. IK. lty. of 
Ireland, [1903] 2 Ir. 11. 5, and Lewi* v. G. IK. lty. Co., 5 H. & N. 807, cited ante,
p. 028.)

As to what is a sufficient reference to a special condition to embody it in a note signed 
by the consignor which does not itself contain the condition, sec Pceh v. X. S. lty. Co., 
10 H. L. C. 472 ; 32 L. J. Q. B. 241 ; and Lewi* v. G. 11'. lty. Co., 3 Q. B. D. 105.

Where a consignor or his agent for delivery signs a consignment note containing 
such conditions, he must be taken to have known its contents, although he signed it 
without rending them. (Sec Lewlsy. G. IK. lty. Co., 5 H. A N. 807 ; and “ Bailments," 
ante, p. 1)5.) A condition which merely provides that horses, See., are to be carried 
‘at owner's risk” does not apply to damage caused by delay in carrying (ltohinxon v. 
G. IK. lty. Co., supra). A condition exempting from liability for detention, Ac., 
unless arising from wilful misconduct, did not protect the company from liability for 
their refusing to deliver the goods in consequence of a mistake of one of their clerks 
in not entering the goods as “carriage paid” (Gordon v. G. IK. lty. Co., 8 Q. B. D. 
44 ; 51 L. J. Q. B. 58). “ Wilful misconduct” means conduct which is wrong, and to
which the will is a party, as opposed to mere negligence or accident. (Sec Lewis v. 
G. IK. lty. Co., 3 Q. B. D. 195 ; In re Mayor of London, [1894] 2 Ch. 524, 538 ; 03 
L. J. Ch. 580 ; Border v. G. IK. By. Co., [1905] 2 K. B. 532.

Under the proviso in s. 7, limiting the damages for loss of or injury to animals to 
certain fixed sums, but permitting the company to demand a reasonable percentage 
for increased risk upon the excess of value declared beyond such sums, the company is 
not entitled to demand such percentage, unless the person sending the animals declares 
the higher value with the intention of paying it; the company is bound to carry at 
the ordinary rate of charge if the sender requires it, but will do so in such case without 
the increased risk, notwithstanding they may have notice of the higher value of the 
animals (Itohinson v. L. $ 8. IK. lty. Co., 19 C. B. N. S. 51 ; 34 L. J. C. P. 234).

A declaration of value made in order to get the goods carried at a lower rate will 
bind the owner on the question of damages (MiCance v. L. <$• X. IK. lty. Of., 3 
C. A H. 343 ; 34 L. J. Ex. 39). In cases where the company arc not protected by a 
special contract under s. 7, the proviso limiting the amount of damages recoverable in 
respect of animals, protects the company during the receiving of the animals, though 
the ticket has not then been taken and no complete contract has been entered into 
(//inly man v. West Midland By. Co., 5 B. AS. 173; G lb. 660 ; 33 L. J. Q. B. 233 ; 
35 lb. 85).

If some of the conditions contained in a special contract arc unreasonable, the com
pany may nevertheless rely on others of them which arc reasonable (Mk Ounce v. L. <$• 
X. IK. lty. Co., supra). But a condition which purported to exempt the company 
from all liability for loss in any case, anti was therefore held unreasonable as extending 
even to a loss by gross negligence or wilful default (in a case where no alternative was 
offered by the company), was held not to be divisible, ami to be no protection to the 
company, even assuming that the loss arose merely from accident, and without any 
negligence or default on their part (Ashendon v. L. <$• It. lty. Of., supra; sec also 
Manchester lty. Co. v. Brown, supra).

The provisions of s. 7 do not extend to conditions relating to the carriage of goods or 
animals by one railway company over the line of another (/un: v. S. E. lty. Co., L. It.
4 Q. B. 539 ; 38 L. J. Q. B. 209).

The word “ servants ” in s. 7 means not merely servants properly so called, but also 
the agents (not strictly servants) employed by railway companies to do for them work
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II. Of Passengers by Land.

Denial Hud Hie Plaintiff teas a Passenger.

The plaintiff did not become nor was he a passenger to be carried by 
the defendants for reward, or at all.

The like.
The defendant did not receive the plaintiff as a passenger to be carried as 

alleged, or at all.
{See R. S. C., 1883, App. D., Sect. V., No. 3.)

Denied of the alleged Negligence, and of the alleged Injuries.

1. The defendants were not guilty of the alleged or any negligence or 
want of care or skill in or about carrying the plaintiff.

2. The plaintiff was not injured or damaged as alleged, or at all.

Defence of a Special Contract by which the Passenger agreed to relieve the 
Defendants from all Liability for Personal Injury (z).

The plaintiff became and was a passenger to be carried by the defendants

which such companies are bound to |a.-rform under their contracts with the consignors 
{DooIohv. .Midland Ity. Co., 2 App. Cas. 702).

In general, passengers' luggage received for carriage by a railway company is “ goods ” 
within s. 7, and any special contract or condition limiting the liability of the company 
in respect of the loss or injury of such luggage must he just and reasonable, and must 
he signed, as required by that section, in order to protect the company (fb/ie* v. S. K. 
Ity. fit., 1 Ex. D. 217: 2 lb. 253 ; 45 L. J. Ex. 208 ; 46 lb. 417 ; Cutter v. A". L. 
Ity. fit., 10 Q. B. 1). 64 ; 56 L. J. Q. B. 648).

The Act does not apply to the receiving of goods by railway companies at their 
stations for safe custody and re-delivery to the owners, anil not for tire purpose of 
carriage (I'd* Toll v. S. U. Ity. Ck, 12 C. B. N. S. 75 ; 31 L. J. C. I*. 241) ; and 
therefore in such cases an unsigned condition, if sufficiently brought to the notice of 
the owner, may exempt the company front responsibility for loss or damage (VI. ; sec 
" Jtntlmnlts," ante, p. 115).

The provisions of this statute with respect to the requisites of special contracts only 
apply in cases of loss or injury occasioned by the neglect or default of the company or 
its-servants, and not in eases of loss or injury arising purely from accident. (Sec 
Harrison v. 1. B. Ity. Co., 2 B. & 8. 122 ; 31 L. J. y. B. 113; Shaw v. (!. \V. Ity. 
Ok, [1894] 1 Q. B. 373.)

Apart from any Sfiecial contract or condition, it appears to he In general a defence 
to an action against a carrier for loss of or injury to goods, that the loss or injury was 
occasioned solely by the negligence and default of the plaintiff himself, without any 
default on the part of the defendants. (See Belli v. l'aye, 6 M. 4c G. 196 ; .Martin v. 
O. X. Ity. fk, 16 C. B. 179 ; 21 L. J. C. I*. 209 ; 1‘ardinyton v. South Wales Ity. Co., 
1 H. 4c N. 392.)

As to the carriage of goods by sea by railway companies, sec ‘ Shipping," ante, 
p. 294.

(-") In actions by passengers for [icrsoual injuries, a sjicciul contract entered into by
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by railway on the said journey upon the terms, amongst others, that the 
defendants should in no case be liable to him for any injury, loss or damage 
he might sustain through any negligence or breach of contract on 
their part.

Particulars :—
[Slat? name, e.g., The said terms were embodied in a written contract 

with the defendants dated the------------- , 19—, signed by the plaintiff.]

T/tfence lo an Action for Loss of a Passenger's Luggage, that the. Lout 
arote from the Conduct of the Plaintiff.

The alleged failure of the defendants to carry the said luggage, and the 
loss thereof, was not due to any default on the part of the defendants, but 
was caused by the conduct of the plaintiff in taking it out of the custody
of the defendants at------, during the said journey, and there leaving it on
the platform [or, as the case nuig be].

Defence to an Action for Loss of Passenger's Luggage, that it iras not 
Ordinary Passenger's («).

1. The said luggage consisted of three boxes which were delivered by 
the plaintiff to the defendants as ordinary passenger’s luggage, and were 
received by the defendants ns such in ignorance of their contents.

2. The said luggage was not ordinary passenger’s luggage at all, but 
consisted of and contained [here state the contents].

Defence of Contributory Negligence to a Claim in respect of Personal 
Injuries : see “ Carriers," post, p. 818.

Champkhty.

See “ Maintenance,1' post, p. 729.

the passenger relieving the company from liability may constitute a good defence, 
although it is not in writing or signed by the passenger. (See Gatlin v. L. A .V. It". 
Rg. Co., L. R. 10 Q. B. 212 ; 44 L. J. Q. B. 89 ; Hall v. N. E. Rg. Co., L. R. 10 
Q. B. 437 ; 44 L. J. Q. B. 164) ; but with regard to passengers’ luggage injured or 
lost by negligence it is otherwise, as s. 7 of the Railway and Canal Traffic Act, 1854, is 
applicable to luggage. (Sec ante, pp. 150, 627.)

(a) As to this defence see ante, p. 151,
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Sec “ Shippinff post, j>. 781.

Compan y (b).

(A) Contracts required to be made in order to carry out the purposes for which 
trading companies arc incorporated arc exceptions to the rule that a corporation can 
o lly contract under seal. (See jmt, p. 643.)

It is expressly provided that contracts may be made, discharged, or varied, on behalf 
of companies formed under the Companies Act, 1862. as if they were contracts made by 
private persons (see s. 37 of the Act), so that for contracts of such companies a seal is 
not required where, if the contract were that of a private individual, a seal would be 
unnecessary, and s. 07 of the Companies Clauses Consolidation Act, 184.“», contains 
similar provisions with respect to the mode in which contracts may be made by directors 
or a committee of directors on behalf of any company to which that Act applies.

Similarly, the Companies Act, 1862, s. 47 (the provisions of which are not affected by 
the ltills of Exchange Act, 1883, see ss. 22 (1), 91 (2), 97 (3) of that Act), enacts that “a 
promissory note or bill of exchange shall be deemed to have been made, accepted, or 
indorsed, on behalf of any company under this Act, if made, accepted, or indorsed in 
the name of the company by any person acting under the authority of the company, or 
if made, accepted, or indorsed by, or on behalf, or on account of the company, by any 
person acting under the authority of the company.”

This docs not empower directors to bind the company by negotiable instruments, 
where the issuing of such instruments is not within the general scope of its constitution 
(Pcrnrian By*. Co. v. Thame* Marine In*. Co.. L. R. 2 C'h. 617 ; 37 L. .1. (’ll. 864) ; but 
a trading company has, in the absence of any prohibition, an implied |»ower to borrow 
money in the ordinary course of business ((teneral Auction Co. v. Smith, [1891] 3 Ch. 
432 ; 60 L. J. Cb. 723), and in the case of such a company, it would seem, that a 
power to bind the company by negotiable instruments, where in such businesses that is 
the usual course, is readily implied (/A.).

Where a note or bill is made or accepted by the directors or agents of a company, it 
must ap|»enr on the face of it that such directors or agents signed it only in that 
capacity and on behalf of the company, otherwise the company will not be bound 
by the note or bill, and the persons signing it may be personally liable. (Sec ante, 
p. 574 Î and see Healey v. Storey, 3 Ex. 3; Cray v. Hoper, L. II. 1 C. P. 694 ; Hatton 
v. Mar*h, L. It. 6 Q. R. 361 ; 40 L. J. Q. R. 175 ; Alexander v. Sizer, L. It. 4 Ex. 102 : 
38 L. J. Ex. 59.) In some cases where a director or agent of a company is charged as 
personally liable on a bill or note, it is a defence to an action by the drawer or payee 
that the note or bill was not delivered by the defendant or received by the plaintiff 
except ns a note or acceptance on behalf of the company, and that there was no intention 
on either side that the defendant should be personally liable. (See Price v. Taylor, 5 
II. k N. 540 ; 29 L. J. Ex. 31 ; Courtanld v. Sunder*, 16 L. T. 468 ; Wake v. Jlarrop, 
5 II. A N. 768 ; 1 H. k C. 202 ; 30 L. J. Ex. 273 ; 31 Ih. 451.)

A railway company incorporated in the usual way has no power to draw, accept, or 
indorse bills of exchange (Hateman v. Mid- Wale* lty. Co., L. R. 1 V. P. 499; 35 
L. J. C. P. 205).

The production of a document bearing the seal of a company or corporation is prima 
facie evidence that the seal was properly affixed (D'Arcy v. Tamar lty. Co., L. R.2 Ex. 
158 ; 3G L. J. Ex. 37 ; Ilo y a! Hriti*h Hank v. Tnrquand,5 K. k R. 248 ; 6 lb. 327 ; 24 
L. J. Q. R. 327 ; 25 lb. 317); but where the plaintiff relics upon an instrument bearing 
such seal the defendants may (except in cases where by their conduct or otherwise they 
are cstopi>cd from so doing) show by way of defence that the seal was affixed improperly
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and by persons who luul no authority to use it (It A raj v. Tamar Ry. 6k, xupra ; Bank of 
Ireland v. Evans' Charities, 5 M. L, ('. 388 ; In rr Metropolitan Hank. 2 Ch. D. 3GG ; 
4.“» L. .1. Cli. 525 ; Mayor of the Staple v. 76////.• of England, 21 (). B. 1). 100 ; 57 L. J. 
(,». B. 418). A company or corporation is not estopped from showing that their seal was 
atlixed improperly and without authority, merely because it appears that the company 
or corporation negligently left its seal in the hands of a person who abused their trust, 
and dishonestly made use of and affixed the seal (Mayor of the Staple v. Hank of England, 
xupra ; Hank of England v. l'agitano, [1881] A. C. 107, 11.1 : GO L.J.Q. B. 44.1) ; but a 
company incorporated under the Companies Acts issuing, in the ordinary course of its 
business, a share certificate under its seal is estopped, as against a person who purchased 
or acted on the faith of the certificate, from showing that it issued it owing to the fraud 
or negligence of one of its officials, and in mistake (Halkix Con*olid ited Co. v. Tomkinxon,

I A. (380 : 68 L, .1. <,*. B. 184 : Dixon v. Kennaway, [1800] 1 Oh. 888 ; 69 L. .1. 
Ch. .101 ; and sec Ruben v. Great Fingall, [1004] 2 K. B. 712 ; 73 L. J. K. B. 872, where 
a certificate forged by the secretary was held not to bind the company).

Where the directors or agents of a company have, on its behalf, entered into contracts 
which arc ultra virex of the company, as not being within the scope of its constitution 
or as being expressly or impliedly prohibited by any statutes by or under which it is 
created, such contracts arc not binding on the company (Bateman v. Axhton-under-Lynr, 
3 H. \ N. 323 ; 27 L. .1. Ex. 4.18 ; Axhbury It y. Carriage Co. v. Riche, L. It. 7 H. L. 
053 ; 44 L. J. Ex. 18.1 ; Attorney-General v. G, E. Ily. 6 k, .1 App. Cas. 473 ; 40 L. J. 
Ch. .14.1 : Wenlock v. Hiver Itee Co., 10 App. ('as. 3.14 ; and see jmxt, p. (114).

In the case of companies formed under the Companies Act, 18(12, the scope of their 
constitution is defined and limited by their memorandum of association, and they have no 
power of entering into contracts for purposes not covered by that memorandum either 
expressly or by reasonable implication (Axhbury Ry. Carriage Co, v. Riche, and Attorney 
General v. G. E. Ry. Co., supra ; Axhbury v. Watson, 30 Ch. D. 37(1).

Contracts which are vitra rires of the company arc incapable of being ratified even 
by the unanimous consent of all the shareholders (lb.).

Persons dealing with a company arc deemed to have read the public documents relating 
to the constitution of the company, for instance, the Act or Acts of Parliament by or 
under which it is established, and, in the case of a company formed under the Companies 
Act, 18(12, the memorandum and articles of association, and to have had notice of every
thing therein stated, including all limitations or qualifications therein contained of the 
powers of the directors or officers of the company (Ernext v. Mrholx, (1 H. L f. 401,417 ; 
Half our v. Ernext, «1 C. B. N. S. 001 ; 28 L. J. C. P. 170 ; In re County Life Axx. Co., 
L. It. *1 Ch. 288 ; 38 L. J. Ch. 231 ; Irvine v. Union Hank of Australia, 2 App. Cas. 300 ; 
40 L. J. P. C. 87 ; Axhbury Ry. Carriage Co. v. Riche, xupra ; and see the cases next 
cited). But persons who arc dealing bonâjide with a company or its directors or agents, 
and who have no actual notice of any irregularity, arc not bound to make inquiry beyond 
the contents of the public documents above mentioned, and arc not affected with con
structive notice of the proceedings of the company as to matters of internal management. 
Such persons, therefore, where the company's Act of Parliament or articles of association 
authorise the directors to exercise certain powers subject to the fulfilment of certain 
conditions, and the directors or the persons acting as directors appear to be duly exer
cising those t lowers, arc entitled to assume that the directors, or de fact e»di rectors, have 
been duly appointed, and that the conditions required for the valid exercise of their 
powers have been duly fulfilled (Royal British Hank v. Turqnand, f> E. & B. 248 ; 0 lb. 
327 ; 24 L. J. Q. B. 327 ; 2.1 lb. 317; Agarv. Athena1 uni Axx. Co., 3 C. B. N. S. 72.1 ; 27 L. J. 
C. P. 8.1 ; Jotterdell v. Fa reha in Brick 6k, L. R. 1 C. P. 074 ; 3.1 L. J. C. P.278 ; In re 
County Life Axx. Co., xupra ; Mahon y v. Eaxt Ifolyford Mining (\i., L. It. 7II. L. 808 ; In 
re Romford Canal Co., 24 Ch. 1). 8.1 ; County Bank of Gloucester v. Rudry Co [188.1 J 
1 Ch. 028 ; C4 L. J. Ch. 4.11).

A contract made by promoters on behalf of an intended company before its incor
poration, is incapable as such of ratification by the company when subsequently formed 
(Melhado v. Porto Allègre Ry. Co.. L. It. 8 C. P. 503 ; 43 L. J. C. P. 253 : In re Empress
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Engineering fïi.,16 Ch. D. 125; In re Noiihumberland, dtc., Co., 33 Ch. D. 16; Keighley 
v. Durant, cited ante, p. 155 ; Natal Land Co. v. Pauline Colliery, [11104] A. C. 120, 
126 ; 73 L. J. P, V. 22) ; and such promoters will in general be liable thereon, in the 
absence of a substituted contract by the company (In re Skegness Tramway* Co., 41 
Vh. 1). 215, 210, 220 ; 58 L. J. Vh. 737). But a contract made by the promoters, if it 
is infra rire* of the company, may be replaced by a fresh agreement on the same terms 
entered into by the company after its formation, and such agreement with the com
pany, if so intended, may operate by way of novation and as a discharge of the contract 
with the promoters (In re Empress Engineering Co., *upra ; In ^Northumberland, fyc., 
Co., *upra).

As to how far there may be an equitable right to receive payment for services 
rendered of which the company has had the benefit, see In re Empre** Engineering 
Co., supra ; In re llot her am, tfe., Co., 25 Ch. D. 103.

The directors of a company may be personally liable for breach of warranty of 
authority, where they profess to bind the company by contracts which are ultra vire*, 
and unauthorised, and not binding upon the company. (See ante, p. 76.)

Directors are, in general, liable to account to the company for profits made by them 
in the exercise of their office, and by reason of their position as trustees or agents for 
the company. (See ante, pp. 77, 78.)

As to the liability of directors or officers, &c., of a company which is being wound up 
to be ordered to make good any losses sustained by reason of misappropriation or mis
feasance on their part, sec the Companies (Winding-up) Act, 1890 (53 & 54 Viet. c. 63), 
m. 10 : Archer x Que, [1892] 1 Vh. 322 ; 61 L. J. Vh. 129 ; C Inch stein v. Harm», [1900] 
A. O. 240 ; 69 L. J. Vh. 385.

As to the liability of directors and promoters for false statements in a prospectus, 
&e., see the Directors’ Liability Act, 1890, cited ante, p. 401 ; and the Companies Act, 
1900, s. 10.

A liquidator in a winding-up is not under any personal liability to individual share
holders or creditors during the liquidation for the due performance of his duties, as to 
collecting and distributing the assets, and, apart from fraud or personal misconduct, 
they have no right of action against him for non-performance thereof (Knowles v. Scott, 
[1891] 1 Q. B. 717 ; 60 L. J. Ch. 284), though after the liquidation is concluded, a 
creditor who ought to have been paid by the liquidator, who had assets applicable to 
that purpose, may, it would seem, sue the liquidator for negligence or breach of duty 
in not so paying him. (See PuUford v. De re n ish, [1903] 2 Ch. 625 ; 73 L. J. Ch. 35.)

An unregistered association of more than twenty persons having gain for its object, 
and not authorised by statute or by letters patent, is rendered illegal by s. 4 of the 
Companies Act, 1862 (//< re Padstow, $e., Assurance A**., 20 Ch. D. 137 ; 51 L. J. Ch. 
314) ; and, therefore, all contracts entered into with such association, or any trustee 
on its behalf, in the course of carrying on its business, are illegal, and are not enforce
able either by the association or by such trustee (In re South Wales, $c., Co., 2 Ch. D. 
763 ; 46 L. J. Ch. 177 ; Jennings v. Hammond, 9 (j. B. D. 225 ; 51 L. J. Q. B. 493 ; 
Shaw v. Benson, 11 Q. B. D. 563 ; 52 L. J. Q. B. 575 ; Shaw v. Simmons, 12 Q. B. D, 
117 ; 53 L. J. Q. B. 29 ; Ex p. Poppleton, 14 Q. B. D. 379; 54 L. J. Q. B. 336 ; sec 
“ Illegality,” post, p. 684).

A shareholder sued for calls by a company, may, in general, set-off any debts due 
to him from the company, for which he can maintain an action against them, but this 
rule is subject to exception in cases where the company is being wound up under the 
Companies Acts. (See “ Set-offpost, p. 774.)

Winding-up proceedings under the Companies Acts do not interfere with the right 
of an ordinary debtor of a company who is not a shareholder, and who is sued in the 
name of the company for a debt which has accrued in respect of transactions previous 
to the winding-up, to set off a debt which has accrued due to him from the company 
previously to the winding-up {Anderson's Case, L. R. 3 Eq. 337 ; 36 L. J. Ch. 73 ; Exp. 
James, L. R. 8 Eq. 225 ; sec Mersey Steel Co. v. Naylor, 9 Q. B. D. at pp. 661. 667) ; 
and it would scum (notwithstanding s. 101 of the Companies Act, 1862), that this
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would apply also to a shareholder, if the debt so sued for was unconnected with his 
character of shareholder.

In actions brought by liquidators in the name of insolvent companies which arc 
being wound up under (he Companies Acts, the right of set-off on the part of defendants 
who arc not shareholders has been extended by s. 10 of the Jud. Act, 1875, which 
applies in such eases the rules in bankruptcy with respect to set-off in eases of “ mutual 
credit,” or “ mutual dealings” (see Bankruptcy Act, 1883, s. 38 ; pout, p. 778),and thus 
enables such defendants to plead in their defence a set-off or counterclaim for unliqui
dated damages in respect of transactions previous to the winding-up, though only to 
the extent sufficient for a defence to the action {Mersey Steel Co. v. Naylor, 9 Q. B. D. 
648 ; 9 App. Cas. 434 ; .">3 L. J. Ch. 497 ; sec Ex p. Pelhj, 21 Ch. D. 492 ; Ijce and 
Chapman'* Ca*e, 30 Ch. 1). i> ; 54 Tv. J. Ch. 400 ; Eberlc's Hotel Co. v. Jonas, 18 
<,>. I ». L). 459; 66 L. .1. Q. B. 278; x rereign Life Aet. < «. v. Dodd, [1892] 2 Q. B. 
573 ; 02 L. J. Q. B. 19) , ami in such cases the defendant may plead such counter
claim without obtaining leave to do so under s. 87, cited infra {Mersey Steel Co. v. 
Naylor, supra).

The right of set-off or counterclaim conferred by s. 10 of the Jud. Act, 1875, in the 
ease of a winding-up, is wider than the corresponding right in bankruptcy, ns it may 
in such case enable a defendant to set up a counterclaim, even in respect of damages 
for a tort, by way of a defence to a pecuniary claim, because by s. 158 of the Companies 
Act, 1802, such damages, though they could not be proved for in bankruptcy, may be 
proved for in a winding-up (Eberlc's Hotel Co. v. Jonas, mpra). But it seems that 
in order to admit such right of set-off or counterclaim, the claims on both sides must 
be pecuniary ones (7/a).

This right of set-off, &c., in respect of “mutual dealings” on transactions previous to 
the winding-up, has no application to the ease of a shareholder who is sued for calls. 
(See (till's Case, 12 Ch. D. 755, cited in note, infra, p. <137.)

Where the action is in respect of transactions with the liquidator subsequent to the 
commencement of the winding up, the defendant, whether he is a shareholder or not, 
cannot, under ordinary circumstances, set off or counterclaim for any debts or damages 
which have accrued to him in respect of transactions with the company previously to 
the winding-up (Stinkey Brook Coal Co. v. Marsh, L. It. G Ex. 185 ; 40 L. J. Ex. 125 ; 
Mersey Steel Co. v. Naylor, 9 Q. B. I). at p. GG9 ; 53 L. J. Q. B. 497). It would appear 
that this would, in general, apply where the winding-up was voluntary. (See In re 
Whit chouse, 9 Ch. D. 595.)

At any time after the petition for winding-up, and before the winding-up order, the 
Division of the High Court before which any action is pending against the company may, 
upon the application of the company or of any creditor or contributory, restrain further 
proceedings in such action upon such terms as may be thought tit. (See the Companies 
Act, 18G2, s. 85; Jud. Act, 1873, s. 24(5) ; In re Peoples Carden Co., 1 Ch. D. 44 ; 
45 L. J. Ch. 129 ; In re General Service Stores, [1891] 1 Ch. 496 ; GO L. J. Ch. 58G.)

There is a similar power in the case of a voluntary winding-up. (See 76., s. 138 of 
the Companies Act, 18G2, and s. 25 of the Companies Act, 1900.)

The 87th section of the Companies Act, 18G2, enacts that “ when an order has been 
made for winding up a company under this Act, no suit, action or other proceeding 
shall be proceeded with or commenced against the company, except with the leave of 
the Court, and subject to such terms as the Court may impose.”

In actions brought or proceeded with against a company contrary to the above 
enactment, the defendant would, in general, be entitled to obtain a stay of proceedings 
under s. 24 (5) of the Jud. Act, 1873, on application for that purpose at Chambers in 
the action, and such application seems the proper course to adopt under such circum
stances (sec Garbutt v. Fa wens, 1 Ch. D. 155 ; In re People's Garden G),, supra ; 
In re General Service Stores, supra), though it is conceived that the facts bringing the 
case within the statutory prohibition would also be pleadable as a defence.

After an order has been made for the winding-up, the judge, in whose Court such 
winding-up is pending, has power to order the transfer to himself of any action pending
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Defence to an Action for a Call, that the Call teas not duly made (c).

The said call was not duly made.
Particulars :—[State the ground of defence on which the defendant relies, 

e.y.f twenty-one days’ notice of the making of the call was not given us 
required by the article------of the plaintiff company’s articles of associa
tion, or, as the case may he].

in any other division brought or continued by or against such company (Ord. XLIX., 
r. :»).

(r) In actions for calls the defendant is not entitled to plead a mere general denial 
of the alleged debt, but must specifically deny such of the matters of fact, from which 
his liability is alleged to arise, as lie disputes, ami must allege such matters (if any) as 
he relics upon by way of defence, so as to show distinctly on what grounds he disputes 
the claim. (Sec ante, p. 027.)

The registers of shareholders which, under the provisions of the Companies Clauses 
Consolidation Act, 184.1, and the Companies Act, 18t'»2, respectively, arc required to be 
kept by the company, are only prima furie evidence of the statements contained in 
them, and those statements may therefore be rebutted by contrary evidence (Shropshire 
Py. Co. v. Anderson, it Ex. lui ; Waterford Iff/. Co. v. Pi dcork, 8 Ex. 2711 ; Lindley 
on Companies, (Jth cd.,pp. 7.1 et *«•//.). The provisions of s. It of the Companies Clauses 
Consolidation Act, 184.1, with respect to the sealing and the mode of keeping the 
register of shareholders are directory only, and the fulfilment of those provisions is 
not essential to constitute a person a shareholder (AW (Jloucestershire If/. Co. v. 
Partholomeir, L. It. il Ex. 1.1 ; 37 L. J. Ex. 17: Wotrcrlumpton.Waterworks (At. v. 
Jfaa'hesford, 11 C. II. N. S. Mil ; ill L. .1. C. 1*. 184). As to registers, sec further, 
ante, p. 312.

An allottee of shares may in general refuse to accept or be bound by the allotment 
if there is unreasonable delay in making it (Pumsgate Hotel Co. v. Montefiore, 4 II. &C. 
104 ; 3.1 L. .1. Ex. All) : or if it is made by persons not authorised to make it (In re 
Stringer, U (J. It. D. 430 : In re lhntuguexe Cop/ter Mines Co., 4.1 Ch. P, 10 ; .18 L. .1, 
Ch. 813 ; see /> p. Kennedy, 44 Ch. D. 472 : «19 L. «I. Ch. 288) ; or if it is not in 
accordance with the terms of his application (sec Peek's ('use, L. It. A Ch. 3A2 ; 43 
L. J. Ch. .131 : In re New Kberhardt Co., 43 Ch. D. 118 ; .19 L. J. Ch. 73). llut lie may 
disentitle himself from raising such objections by acts of acceptance or by unreason
able delay, kc. (Sec In re Pail ten y 'lime Tables Co., 42 Ch. D. 98 ; 18 L. J. Ch. .104 : 
In re Scottish, Sr., Co., 23 Ch. D. 413 ; .11 L. J. Ch. 841.)

An allotment made in contravention of the provisions of s. 4 of the Companies Act, 
1900, is voidable at the instance of the allottee within one month of the holding of the 
statutory meeting of the company (Companies Act, 1900, s. .1, and see Finance and 
Canadian Produce Corjutration, [190.1] 1 Ch. 3.1, 47 ; 73 L. J. Ch. 7.11).

Among other usual grounds of defence to actions for calls are the following, viz., 
that the call was not made or was not duly made (sec Wills v. Murray, 4 Ex. 843 : 
In re Cawley S‘ Co., 42 Ch. D. 209 ; .18 L. J. Ch. 033) : or was made by incompetent 
persons (Aagio-Californian, S‘c., Co. v. Lewis, 0 H. k N. 174 : 30 L. ,1. Ex. .10 ; York 
Tramways Co. v. Willows. 8 Q. 11. D. 085) : or was not authorised by the constitution 
of the company (see South Pastern Jty. Co. v. J/ebblewhite. 12 A. & E. 497 ; Welland 
Py. Co. v. Perrie, <i II. A; X. 416 ; 30 L. .1. Ex. 103) : or that the defendant received 
no notice, or no sufficient notice, of the call. (See Miles v. Pough, 3 Q. 11. 84.1 : Edin
burgh Py. Co. v. Hebhlewhite, !» M. X: \V. 707 ; London ,$• Prighton Jty. Co. v. Wilson. 
0 Bing. N. C. 13.1.)

Hy s. 0 of the Companies Act, 1900, it is provided that companies which invite 
the public to subscribe for shares shall not commence any business or exercise any 
borrowing powers unless (amongst other things) shares to be paid for in cash have been 
allotted to an amount not less than the minimum subscription fixed on allotment,
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Offence to an Action for Calls that the Defendant was induced to take 
the Shares by Fraud : see “ Fraudf post, p. (158.

For a Defence of Infamy, see “Infancy” ytost, p. 089.

Defence that the Defendant only became liable to apply for Shares under an 
Underwriting Agreement, and that he has been allotted more than his 
quota of Shares,

Further, or in the alternative, the defendant says that he is not liable (if 
at all) to take and pay for -----  shares as alleged in the statement of

nml further that any contract made by such companies before they arc entitled to 
commence business, shall be provisional only, and not binding on the company until 
it is so entitled, and then it becomes binding ipso facto. (See North Stafford Steel Co. 
v. Ward, L. R. 3 Ex. 172; 37 L. J. Ex. 83; iVtm? v. Jersey Waterworks (b., L. R. 5 
Ex. 209 ; 39 L. J. Ex. 150.)

It would appear to be a good defence to an action for calls that the provisions of the 
above section have not been complied with. In pleading such a defence the provisions 
which have not been complied with should be distinctly stated.

Where a contract has been made professedly on behalf of such a company, and 
lx-forc the required amount has been subscribed, that fact, if the company is still not 
entitled to commence business, affords a defence. (See s. 6 (1), (3); and Notih 
Stafford Steel Co. v. Ward, supra.)

It is, in general, no defence to an action for calls that the shares in respect of which 
the calls were made have been forfeited subsequently to the making of the call. (See 
s. 29 ; and O. N. Hjf. Co. v. Kennedy, 4 Ex. 417 ; 19 L. J. Ex. 11.)

Where a limited company is being wound up under the Companies Acts, a share
holder cannot, so long as any of the company’s creditors remain unpaid, set off against 
a claim for calls made in the wimliug-up any debt due to him from the company on 
transactions previous to the winding-up. (Sec the Companies Act, 1802, ss. 38 (7), 
101 ; Grissell's Case, L. R. 1 Ch. 528 ; 35 L. J. Ch. 754 ; In re Whitehouse, 9 Ch. D. 
595 ; 47 L. J. Ch. 8Ul ; (Sill's Cane, 12 Ch. D. 755 ; Kent's (Use, 39 Ch. D. 259 ; 57 L. J. 
Ch. 977 ; In re Pyle Work* Co., 44 Ch. D. 534 ; 59 L. J. Ch. 489 ; In re Washington 
Co., [1893] 3 Ch. 95 ; 02 L. J. Ch. 895.)

This is so, even where the winding-up is purely voluntary (In re Whitehouse, supra ; 
Tn re Pyle Works Co., supra ; Government Security (b. v. Dempsey, 50 L. J. C. P. 
199). It seems also that the same rule applies where the claim is for calls made before 
the winding-up of such company {lb. ; Companies Act, 1802, s. 101 ; Calisher's Case, 
L. It. 5 Kq. 214 ; 37 L. J. Ch. 208 ; Harnett'* Case, L. It. 19 Ej. 449 ; 44 L. J. 
Ch. 243).

A debt due for calls on the shares of a company registered under the Companies Act, 
1802, is a specialty debt within s. 3 of the 3 A 4 Will. 4, c. 42 (sec ante, p. 152 ; post, 
p. 718), as also a debt due for calls in a company incorporated under the Lands Clauses 
Consolidation Act, 1845, or under a special Act containing similar provisions as to 
calls {Cork and Handon lly. Co. v. Goode, 13 C. B. 820 ; and see post, p. 718). But 
an action for calls by a company established under a foreign or colonial statute is in 
general an action founded upon a simple contract ( Welland lly. (b. v. lllakc, 0 H. k N. 
410 ; 30 L. J. Ex. 101), and it seems, therefore, that the period cf limitation for such 
action is six years only by the 21 Jac. 1, c. 10, s. 3, cited post, p. 717.

By s. 7 of the Companies Act, 1900, in the case of a company limitai by shares, if
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cltiim, but only it less number. The defendant only became liable to apply 
for or take or pay for any shares under an underwriting agreement in
writing, dated the------------- , lit—, which provided that if the public
subscribed bond fide for----- shares, then the defendant’s responsibility was
to cease, but if the public did not subscribe such an amount, but should 
bond fitle subscribe any smaller amount, the defendant’s undertaking was to 
stand for the number of shares that would constitute his jno raid contri
bution with the other underwriters to make up the difference between the 
anioimt suliscrilied by the public and the total amount underwritten.
Although the public did not subscribe for----- shares, they subscribed for
----- [ora large number], and the defendant’s pro raid contribution to
make up the difference between the amount subscribed by the public 
and the total amount underwritten was------[or less than-------].

Defence lo Action claiming Amount awarded an Comj/ensation for Land 
taken, that the Plaintiff had not executed any Conveyance of the Land hi).

The plaintiff has not executed [or, had not at any time before the 
commencement of this action executed] any conveyance of the land in 
respect of which the compensation was awarded.

Defence to an Action on an Award under the Lands Clauses Cunsoliila- 
lion Acl, that the Plaintiff was not the Owner of the Land, and that the 
Land was not injuriously affected (d).

1. The award referred to in the statement of claim purports to have been 
made pursuant to the Lands Clauses Consolidation Act, 1845, and the 
amount thereby awarded and claimed herein is so awarded as and for

him res arc allotted wholly or in part for a consideration otherwise than cash, a contract 
in writing constituting the title of the allottee, together with any contract of sale, or for 
services, or other consideration for the allotment, must be tiled with the registrar, and 
a penalty is imposed for default.

When the transaction is a set-off by mutual agreement of present debts on both sides, 
or where it is such a transaction as would, in an action at law for calls, support a plea 
of payment, it is a sufficient “payment in cash" (Spargo's Case, 8 Ch. D. 407 ; 42 
!.. .1. eh. 188 : In ft Johanuttburg Hold Co.. [ ism ] i Ch. Ill'; 00 L .1. eh. ; 
Larocque v. Jleuuvhentin, [1807] A. 0. 358, 304 ; OU L. J. 1*. C. 50 ; Xorth Sydney Co. 
v. Higgins, [1800] A. V. at p. 273). So also is a payment by a cheque believed to be 
good and which is in fact afterwards duly paid {Glasgow Pavilion v. Motherwell, 5th 
her. Sess. Cas., vol. VL, p. 110).

It is, in general, illegal to issue the shares of a limited company at a discount {In 
re Almada, Jf'c., Co., 38 Ch. D. 415 ; 57 L. J. Ch. 706; Ooreyum Gold Cb. v. lloper, 
[1802] A. C. 125 ; 01 L. J. Ch.837 ; Mr*,he v. Sims, [1804] A. 0.654 ; 04 L.J.P.C. 1 ; 
Wilton v. Suffer y, [1807] A. C. 200 ; 00 L. J. Ch. 302 ; Mosel y v. Koffyfontein Mines, 
[1904] 2 Ch. 108 ; 73 L. J. Ch. 500.

(</) See ante, pp. 150, 343. The amount awarded is not payable until a conveyance 
has been executed {East London Union v. Metrojnditan My. Co., L. It. 4 Ex. Ch. 300 : 
38 L. J. Ex. 225).
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compensation for the compulsory taking by the defendant company of the
land of the plaintiff, situate at------in the county of ——, and for the
injuriously affecting of land alleged to be land of the plaintiff, adjacent
thereto, by the defendant company, by the execution of works at------,
authorised by an Act of Parliament intituled------.

2. The said land was not, nor was any part thereof, nor was the said 
adjacent land or any part thereof, the plaintiff’s, nor had he any right or 
title thereto or interest therein.

3. The said adjoining land was not, nor was any part thereof, injuriously 
affected by the execution of the said works.

See forms of pleas to llw like effect : Burcleujh, Duke of v. Metropolitan 
Board of Works, L. It. 8 Ex. 308—311.

Composition with Creditors.

I. Compositions and Arrangements under the Bankruitcy Acts: 

see “Bankruptcy," mile, p. 106.

II. Compositions and Arrangements apart from the 
Bankruptcy Acts (e).

Defence that the Defendant paid a Comjmition for the Debt under an 
Agreement with the Plaintiff and other Creditors (e).

After the accruing of the debt claimed [#/', indebtedness alleged] by 
the plaintiff in the statement of claim it was agreed by deed [or, by an

(#•) Where u debtor and his creditors have, apart from the provisions of the 
Bankruptcy Acts, agreed that a composition shall be paid and accepted in satisfaction 
of his debts to them, and the composition has been duly paid in pursuance of the agree
ment, such payment, subject to the requirement of registration in cases within the 
Deeds of Arrangement Act, 1887 (50 k 61 Viet. c. 67), below cited, operates as a satis, 
faction of the debts and is a bar to any action for the residue of such debts. (Sec 
Kraut v. Poimt, 1 Ex. 601 ; Jioi/d v. Hi ml, 1 H. & N. 938 ; 26 L. J. Ex. 164; Slater v. 
Jouet, L. It. 8 Ex., at p. 193, and the other cases cited, infra.)

The consideration to each creditor for entering into such an arrangement is the 
assent of such other creditors as join in the arrangement to forego part of their 
demands, and the existence of this new consideration distinguishes the case of a pay
ment under a composition from that of a payment of a smaller sum in respect of a 
larger ascertained debt. (See ante, p. 566 ; Good v. Cher*man, 2 B. k A. 328 ; JJoyd v.
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agreement in writing] dated the------------- , I!)—, between the defendant
and the plaintiff and other creditors of the defendant, that the plaintiff 
and the said other creditors should accept the payment by the defendant 
of a composition of-----  in the pound on their respective debts in satis
faction thereof respectively, and the defendant, on the------------- , 19—,
duly paid to the plaintiff the said composition on his said debt, and the 
plaintiff accepted such composition in satisfaction of his said debt.

Hind, 1 H. & N. 9118; 26 L, J. Ex. 164 ; Xorman v. Thompson, 4 Ex. 755 ; Rea y v. 
Richardson, 2 C. M. k R. 422.)

Where the tlefendant has duly tendered the amount of the composition under such 
an agreement at the appointed time and place, and has always l>ccu ready and willing 
to perform the agreement on his part, those facts, together with payment into Court of 
the amount of the composition, may, subject to the provisions of the Deeds of Arrange
ment Act, 1887, below cited, in cases within that Act, be pleaded as a defence to an 
action for the original debt (Xorman v. Thompson, 4 fix. 755; Bradley v. Gregory, 2 
Camp. 883 ; Boyd v. Hind, supra ; see Rea y v. White, 1 C. k M. 748 ; post, p. 797).

Such agreements for the payment and acceptance of a composition in satisfaction of 
debts must be strictly carried out by the debtor, for, under ordinary circumstances, 
where the agreement of the creditors is to accept a composition in satisfaction of their 
debts, and the debtor makes default in paying the composition at the appointed time 
or times, the creditors' original rights in respect of their debts will thereupon revive, 
and they will be entitled to sue for the whole amount of such debts, giving credit, 
however, where part of the composition has been paid, for so much as they have 
received (Hazard v. Marc, 6 II. & N. 435 ; 30 L. J. fix. 97 ; Kraus v. Poids, supra ; 
('ranle;/ v. //illary, 2 M. & S. 120 ; and see, under the former Bankruptcy Act of 1869, 
Edwards v. (bornée, !.. R. 7 ('. l\ 619 : ill.. J. C. 1\ 202 ; Exp. GUbey,8 Ch. D. 848 : 
47 L. J. B. 49, and Edwards v. Handier, 1 V. P. D. 111). In such cases the Statute of 
Limitations in respect of the original debt runs from the default only (In re Stock, 66 
L. J. Q. B. 146 ; McDonnell v. Broderick, [1896] 2 Ir. R. 142). In some cases, the terms 
of the composition agreement arc such as to provide that the mere agreement of the 
debtor to pay the composition, ns distinguished from the actual payment by him of the 
composition, is to be accepted in satisfaction of the debts, and where the composition 
agreement contains such provisions, the mere non-payment of the composition at the 
agreed time will not remit the creditors to their original rights of action in respect of 
their debts, but will merely give them a right of action for the breach of the substituted 
agreement to pay the composition (Good v. Cheesman, Boyd v. Hind, Ecuns v. Poids, 
Hazard v. Mare, and Edwards v. Handier, supra).

If a creditor executes a composition agreement conditionally only on its being 
assented to by other creditors, he will not be bound by such execution of the agree
ment, unless they assent to it. (Sec Mat heirs v. Taylor, 2 M. k 0. 667 ; Rca y v. 
White, supra ; Deny v. Richardson, supra.')

In order that a composition agreement should be binding on all the creditors who 
are parties thereto, it is necessary that there should be peifcct good faith between the 
debtor and the assenting creditors, and each creditor is entitled to require that the 
concurrence of the other creditors shall have been obtained by fair means only ; and 
if such concurrence were obtained by means of a corrupt bargain made by the debtor 
with any of his creditors, ns by a secret promise from him to give them something 
more than was agreed to be given to the other creditois, the composition agreement 
would be fraudulent and therefore not binding on the other creditors who were no 
parties to the fraud (Davylish v. Tennant, L. R. 2 Q. B. 49 ; 35 L. J. Q. B. 10 ; Ex p. 
Milner. 15 Q. B. 1>. 605 ; 54 L. J. <). B. 425 : Ex />. Barrow, 18 Ch. I>. 464 : 50 !.. J, 
C’h. 821 ; ami see In re Billiny, [1908] 2 K. B. 50 ; 72 L. J. K. B. 392).
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Ëepty that the Deal or Instrument was not rajusterai (/).

The deed [or, agreement] referral to in the defence was a deed of arrange
ment within the meaning of the Deeds of Arrangement Act, 1887, and was 
not registered, and is therefore void.

Conditions Precedent (//).
Defence Huit a Condition Preredent teas not performed.

1. By the agreement referred to in the statement of claim, it was a
condition precedent to any liability on the part of the defendant that------
[here state the condition]. The said condition appears in the document
containing the agreement [or, was agreed to verbally on the------------- ,
19—, or, as the rase may 6e],

2. The said condition was not performed in this, that ------ [here show
that the condition was not performed].

See also “Ayreementsante, p. 577, and “ Insurance,” post, pp. 098 et seq.

For other forms, denying the fulfilment of conditions preralenl, see 
It. S. C., 1888, App. D., Sert. V., Nos. 15, 16, citai post, pp. 766, 
730 ; App. E., Sa ls. /., II., citât ante, p. 36 ; and post, p. 766.

(/) By the Deuils of Arrangement Act, 1887 (50 & 51 Viet. c. .17), s. 5, any deed or 
written agreement made between a debtor ami his creditors for the benefit of his 
creditors generally (see Hedge* v. Preston, 80 L. T. 847 ; In re Hubbin*, 0 Manson, 
212), otherwise than in pursuance of the Bankruptcy Acts, and comprising an assign
ment of property or an arrangement for a composition, &c., is void unless registered 
within seven clear days after the tiret execution thereof by the debtor or any creditor. 
If it is executed at any place out of England a further period is allowed. This Act 
does not apply to deeds of arrangement executed by limited companies (In re lliley*, 
Limited, [1003] 2 Ch. .UK) ; 72 L. J. Ch. t>78), or executed by foreign debtors abroad 
(Dulaney v. Merry, [1901] 1 K. B. 536 ; 70 L. J. K. B. 377)*

The addition of creditors’ names in the Schedule after registration of such demi, does 
not avoid the deal or the registration, where the addition is in accordance with the 
terms of the deed (In re Batten, 22 Q. B. D. <18.1).

(g) See ante, p. 156.
Where the party pleading a defence, or a reply to a counterclaim, wishes to contest 

the fulfilment of any condition precedent to the case set up by his opjioneut, he cannot 
do so by a mere general denial of the averment (whether express or implied) of the 
fulfilment of all conditions prevalent necessary to his opponent's case, but must 
distinctly shu.. by his pleading what is the condition the fulfilment of which he denies 
(Ord. XIX., r. 14, cited ante, pp. 10, 157), and the same course should in general be 
followed in a pleading subsequent to a defence or to a reply to a counterclaim, except 
in eases where the opponent’s pleading discloses the existence of the condition the 
performance of which is disputai, and also alleges its fulfilment.

B.L. T T
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Confession (A).

Confession of a Defence arising after Action.

10—. [Here put the letter and number.']
In the High Court of Justice,

Kiug’s Bench Division.
Between A. B......................................................Plaintiff,

and
C. D......................................................Defendant.

The plaintiff confesses the defence stated in the------ paragraph of the
defendant’s defence [or, of the defendant’s further defence], 

(See R. S, C.t 1883, App. B., form No. 0.)

Contract.

See “ Agreements,** ante, p. 575.

(//) As to pleading grounds of defence arising after action, see Old. XXIV., rr. 1, 2, 
cited ante, p. 531. Where the defendant alleges any ground of defence which has 
arisen after the commencement of the action, the plaintiff may deliver a confession of 
such defence in the above form, with such variations as circumstances may require, 
and may thereupon sign judgment for his costs up to the time of the pleading of such 
defence, unless the Court or a judge otherwise order (Ord. XXIV., r. 3, cited ante, 
p. 532). Where the plaintiff has delivered such confession under the last cited rule, 
lie is not prevented from signing judgment for his costs by the fact of the defendant 
having pleaded other defences to the same cause of action, or part of a cause of 
action (Bridfftown Waterworks Co. v. Barbados Water Co., 38 Ch. D. 378 ; 57 L. J. 
Ch. 1051).

Where the defendant pleads payment into Court in satisfaction of a debt, the 
plaintiff should not deliver a confession, but, if he accepts the money in satisfaction of 
the causes of action in respect of which it is paid in, he should give notice to the 
defendant of such acceptance in the form No. 4 in R. S. C., 1883, App. 13., or if a reply 
is necessary to other jiortions of the defence, he may state such acceptance in the 
reply. (See post, p. 74V.)

It seems that to entitle a plaintiff to confess a ground of defence and sign judgment 
for his costs under the above rule, it must appear from the defence that the alleged 
ground of defence arose after action, and that, where this does not appear from the 
defence, the plaintiff, if he wishes to avail himself of the provisions of the above rule, 
should apply to have such defence amended so as to show when the facts which 
support it arose (Ellis v. Munson, 35 L. T. 585). As to confessing a counterclaim in 
respect of a set-off arising since the commencement of the action, see ante, p. 549.

Where the plaintiff has delivered a confession and signed judgment under the above 
rule, he is thereby precluded from bringing any other action for the same cause. (See 
Xewinfton v. Iwry, L. It. 5 C. 1\ «07 ; 6 Ih. 180 ; 39 L. J. C. P. 334 ; 40 Ih. 29.) It 
is otherwise if he merely discontinues the action under Ord. XXVI., r. 1, as such 
discontinuance is no bar to another action for the same cause.
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Corporation (f).

Defence that Contract sueil on was not under Seal (i).

The agreement referred to in the statement of claim [if made at all, 
which is denied] was not made under the seal of the defendant corporation, 
and is therefore not binding on the defendant corporation.

(/) Where the defence relied upon is that the contract sued on was a contract by or 
with a corporation aggregate, and that it was not a contract in writing under their 
common seal, such defence should be specifically pleaded. (See Old. XIX., rr. 1.1, 20, 
cited ante, pp. 123, 527.)

It is a general rule of the common law, though a rule subject to some exceptions, that 
a corporation aggregate can contract only by writing under their common seal. (See 
Mayor of Ludlow v. Charlton, (i M. & W. 815 ; Clarke v. Curkjidd Union, 21 L. J. (j. 13. 
340 ; Mayor of Kidderminster v. Hardwick, L. K. 9 Ex. 13 ; 43 L. J. Ex. 9 ; Youny v. 
Corporation of Ltamington^ 8 Q. B. D« 679 ; 61 L. J. Q. 11. 21*2 ; 8 App. < 'ns. 617 ; 68 
L. J. Q. 13. 713 : La uford v. Billerica y Union, [1908] 1 K. 13. 772 ; 72 L. J. K. 13. 554.)

Those exceptions may be referred generally to three classes, viz. : contracts authorised 
to be made without seal by the particular purpose and constitution of the corporation, 
contracts authorised to be made without seal upon the general grounds of convenience 
and necessity, and some executed contracts of which the corporation has had the 
benefit.

The first of these classes includes such contracts as are required to be entered into in 
order to carry out the purposes for which the corporation was incorporated (Hendemon 
v. Australian Steam Nat. Co., 5 E. iV 13. 409 ; 24 L. J. t). 13. 322 ; Nicholson v. Brad- 
field Union, L. U. 1 Q. 13. 020; 35 L. J. Q. B. 170 ; Scott v. Clifton School Board, 14 
Q. B. D. 500), and therefore trading corporations may validly make by parol such 
contracts as are within the scope of their constitution, anil are required to be made for 
the purpose of carrying on their business (South of Ireland Colliery Co. v. Waddle, 
L. R. 4 0. P. 017 ; 38 L. J. C. P. 338).

The second of the classes of exceptions includes all such ordinary contracts of small 
amount or frequent occurrence as arc required to be entered into in order to carry out 
the purposes for which the cor|>oratiou was constituted, and such contracts may accord
ingly be validly made by parol even by non-trading corporations, such as municipal 
or ecclesiastical cor|>orntions. (See Bercrley v. Lincoln das Co., 0 A. Ac E. 829 ; Church 
v. Imperial Gas (\>., Ih. 840 ; Wells v. Kinyst on-upon-Hull, L. U. 1U 0. P. 402 ; South 
of Ireland Colliery Co. v. Waddle, supra.)

The third class of exceptions is that in which the contract is one in respect of matters 
for the doing of which the corporation was created, and which has been executed by 
the other contracting party, so that the corporation has had the benefit of it. In such 
cases a promise to pay may be implied, and the corporation may be liable to pay for 
the work done or services rendered, although the contract to pay for them was not under 
seal (Lawford v. Billerica y Bural Council, [19U3] 1 K. B. 772 ; 72 L. J. K. B. 554).

The absence of a seal will not of itself amount to a defence where the claim is 
merely one for specific performance of a contract, and is based upon the facts that the 
contract has been partly performed by the plaintiff, and that such part |>erformaiice 
has been accepted by the corporation (Crook v. Corporation of Scaford, L. li. ti Ch. 551 ; 
Wilson v. West Hartlepool By. Ok, 2 De G. J. A S. 475 ; 34 L. J. Ch. 241 ; Melbourne 
Bankiny Corporation v. Brougham, infra).

A corporation may be liable to an action for use and occupation in respect of the 
time during which it has actually occupied land under a parol agreement. (See Bercrley 
v. Lincoln Gas Co., 6 A. & E. at p. 841 ; Lowe v. London Sf N. IK By. C\t., 18 Q. B. G32 ; 
Finlay v. Bristol, Jjv. By. Co., 7 Ex. 409.)

T T 2
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Drunkenness (y ).

Defense that the Defendant teas Drunk at the time of Contracting.

At the time when the defendant made the promise [or, agreement, or, 
executed the deed, or, contracted the debt, as the cate may be~\ alleged in 
the statement of claim, he was, as the plaintiff then knew, so drunk that he

Where in an action against a corporation the plaintiff makes a claim of debt or 
damages in respect of a contract not falling within any of the exceptions above 
referred to, it is a good defence to show that the contract was not under the seal of the 
corporation.

Contracts which are entered into by an urban sanitary authority (now urban district 
council) under the Public Health Act, 1875, and which exceed .<50 in amount or value, 
require a seal under s. 174 (1) of that Act, even where the consideration has been 
executed by the other party to the contract ( Young v. Corporation of Leamington, 
xupro ; Eaton v. Banker,! Q. B. D. 520; 50 L. J. Q. B. 444 ; Attorney-General v. 
Cask ill, 22 Ch. D. 537). The amount or value to be considered is that of the contract 
at the time it is entered into. (See Eaton v. Banker, xupra.)

The exceptions above referred to do not apply in cases where it is enacted by statute 
that particular specified corporations shall only contract in respect of certain specified 
matters by deed, and, therefore, a contract required under s. 174 (1), above cited, to be 
by deed, is void if not under seal, even where, if it had been made by the same body in 
their other character of a municipal corporation, it would have fallen within the above- 
mentioned exceptions to the rule ( Young v. Corporation of Leamington, xupra). It is 
sufficient, however, if the contract is ratified under seal (Brooks v. Torquay Corporation, 
[11H»2] 1 K. B. 601 ; 71 L. J. Q. B. lui*), and it is not necessary that the other con
tracting party should seal the contract (Ik.).

When an action is brought by a corporation upon a parol contract which does not 
fall within any of the exceptions above referred to, and which remains executory on 
both sides, the defendant may set up the defence that the contract was not under seal. 
(See Mayor of Kidderminster v. Hardwick, supra ; Copper Miners' Co. v. Fox, 16 Q. B. 
221* ; 20 L. J. Q. B. 174.) But lie cannot set up this defence where the consideration 
for the contract has been executed on the part of the corporation (Fishmongers' Co. v. 
Robert son, 5 M. A: U. 131 ; Ecclesiastical Commissioners v. Mcrral, L. It. 4 Ex. 162 ; 38 
L. J. Ex. 1*3) ; and it appears that such a defence is not available where the corpora
tion, though their part of the contract has not been performed, would be held liable for 
specific performance of it (Ecclesiastical Commissioners v. Mcrral, supra; Mayor of 
Kidderminster v. Hardwick, supra ; Melbourne Banking Co. v. Brougham, 4 App. Cas. 
156, 168 ; 48 L. J. V. C. 12).

As to actions for use and occupation brought by a corporation, sec Mayor, $c. of 
Stafford v. Till, 4 Bing. 75 ; Ecclesiastical Commissioners v. Merral, supra.

The defence that the contract sued upon was not within the power or capacity of the 
corporation, and is therefore void as being ultra rires, must be pleaded. (See Old. XIX., 
r. 20, cited ante, p. 527.)

(j) A contract may in general be avoided on the ground that the party making it 
was at the time in such a state of intoxication as to be incapable of understanding the 
effect of the contract, and that his condition was then known to the other party (Gore 
v. Gibson, 13 M. A: W. 623 ; Molt on v. Camrouj-, 2 Ex. 487, 501 ; 4 lb. 17 ; and see 
post, p. 61*0). But in such cases the contract is not absolutely void, but only voidable 
at the option of the party who was intoxicated, and may therefore be ratified by him 
after he has become sober (Mathews v. Baxter, L. It. 8 Ex. 132 ; 42 L. J. Ex. 73). 
Accordingly, where the defendant in an action on a contract, set up drunkenness as a 
defence, it was held a good reply, that after he became sober and able to transact 
business, he ratified the contract ; and unless the party who was intoxicated has
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was unable to comprehend the meaning or effect of the said promise [or, 
agreement, or deed, nr, contract, as the rase mat/ be] or to contract thereby.

Duress (k).

Defence that the Defendant tens induced tn Contract by Duress.

The defendant was induced to make the agreement [or, to execute the 
deed, or, to accept the bill of exchange, &c., as the case may be] referred 
to [nr, alleged] in the statement of claim, by duress on the part of the 
plaintiff.

Particulars of the duress arc as follows :—

Estoppel (/).

subsequently disaffirmed the contract, he would he able to insist on its fulfilment by 
the other party (lb.).

Where necessaries arc sold and delivered to a person who, by reason of drunkenness, 
is incompetent to contract, he must pay a reasonable price therefor (Sale of Goods Act, 
1898. s. 2, cited post, p. 689).

(k) Contracts procured by duress on the part of the person contracted with are void- 
able at the option of the party subjected to the duress (2 Inst. 482 ; Whelpdale's case, 
5 Co. Rep. 119). So, too, are contracts procured by duress on the part of a person 
other than the person contracted with, provided the latter knew of the duress at the 
time of the making of the contract (1 Hollo, Abr. (588). Such contracts, however, not 
being absolutely void, are capable of subsequent ratification. (See Ormes v. Bead el, 
2 De G. F. & J. 333 ; 30 L. J. Ch. 1.)

Duress ordinarily consists in illegal imprisonment (2 Inst. 483 : Camming v. Ince, 11 
Q. B. 112 ; Smith v. Mente it h, 13 M. & W. 427), or threats calculated to produce fear of 
loss of life, or of bodily harm, or of unlawful imprisonment (2 Inst. 483). The fear 
produced by such threats must be an actual serious apprehension (Co. Litt. 353b ; 2 
Inst. 483 ; It. v. Southerton, 6 East, 140 ; Lound v. Grim wade, 39 Ch. D. 605) ; but it 
seems that in estimating the effect of the threats, the age, sex, and condition of the 
person threatened may properly be considered (Scott v. Sebright, 12 P. D. 21 ; 56 L. J. 
P. 1>. 12 ; Cooper v. ('rune, [1891 ] l\ 369). A threat to do what is lawful is not duress 
in point of law (Cominings v. Jnrr, 11 <J. It. 112 : 17 L J. Q. B. 105 ; Bifi'm v. Pignell, 
7 H. & N. 877 ; 31 L. J. Ex. 189 ; Barnes v. Richards, 71 L. J. Q. B. 341). A married 
woman may avoid a contract which she was coerced into making by threat of prosecu
tion of her husband (Kaufman v. Grrson, [1904] 1 K. It. 591 ; 73 L. J. K. It. 320).

The illegal taking and detaining of goods, or threats of injury to goods, do not con
stitute duress sufficient to avoid a contract (Sheate v. Beale, 11 A. Ac E. 989), although 
money paid under such circumstances in order to recover possession of the goods or to 
preserve them, may be recovered as money received to the plaintiff’s use, on the ground 
of its having been paid without any legal consideration and involuntarily (lb. ; Atlee 
v. Backhouse, 3 M. K. W. 633 ; Wakefield v. Xewbon, 6 Q. B. 276 ; and see ante, p. 257)

See further as to duress, Leake on Contracts, 4th ed., pp. 276 et seq.
As to undue influence not amounting to duress, see Bischoffs Trustee v. Frank, 98 

L. T. 188, where a wife was held not liable as a guarantor of her husband's debts.
(0 Matter of estoppel by record or by deed must in general be pleaded where there 

is an opportunity of pleading it, and the party omitting to plead it when he may do
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General form of a Defence of Estoppel

The defendant says the plaintiff ought not to be admitted to say [or, is 
estopped from saying] that [here state the matter to which the estoppel 
applies], because [here state the matter relied upon as creating the 
estoppel']

IJ

so, cannot rely upon it (Litchfield v. Ready, 5 Ex. 93$), 945 ; Fere rah am v. Emerson, 
11 Ex. 385; Young v. Raineoeh, 7 C. It. 310 ; Matthew v. Osborne, 13 C. It. 919 ; 
Vooght v. Winch, 2 It. & Aid. 002 ; Tieviran v. Lawrence, 2 Smith’s L. C., 11th cd., 
p. 742).

Under the present practice, which differs in this respect from the old, matter of 
estoppel in j>aix, as by payment or acceptance of rent, &c., should be expressly pleaded 
w'hercver there is an opportunity of pleading it, and it is desired to set it up ns a 
defence. (See Ord. XIX., rr. 4, 15, cited ante, pp. 5, 523.)

It is not necessary to plead estoppel in any special form so long as the matter 
constituting the estoppel is stated in such a manner as to show that the party pleading 
relies upon it as a defence or answer (Houxfoun v. Sligo, 29 Ch. D. 448). Formerly, 
where the matter of estoppel appeared on the pleadings of the opposite party, the 
objection was allowed to be raised by demurrer (1 Wms. Saund., 1871 ed., pp. 578— 
580 ; Reekett v. Jt rad ley, 2 D. & L. 586 ; Sanderson v. (’oilman, 4 M. & (1. 209, 225 ; 
Maegregor v. Rhodes, (5 E. & B. 2(50 ; 25 L. J. Q. B. 318 ; Moss v. Anglo-Egyptian 
Ear. fl»., L. U. 1 Ch. 108), and it would seem that in such cases it may now be raised 
by objection in point of law. under Ord. XXV., r. 2, cited ante, p. 5(11.

The estoppel operates only between the same parties and their privies (Co. Lit. 
352a: Out ram v. Morcwood, 3 East, 340; Retrie v. En ft all, 11 Ex. 509 ; Roe v. 
Oliver,8Smith's !.. 11thed.,p. 724 : JOaUanlf/ne v. Mtchinnon,[1896] 2 Q. 15.45.*» ; 
Anderson v. f’ollinson, [1901] 2 K. 15.107 ; 70 L. J. K. 15.020), and in the same rights (Ih. ; 
Leggott v. (J. E. Ry. Co., 1 Q. 15. 1). 599 ; 45 L. J. Q. 15. 557 ; Richards v. Jenkins, 18 
Q. 15. D. 451). A party suing or sued in a different right, as an executor or adminis
trator, is not bound by an estoppel against himself in his own right (Metiers v. 
dinneri, l H. It C. 686 : 88 I». J. Ex. 188 : aee Whittaker v. Jàehtanu, 2 H. ('. 986 ; 
33 L. J. Ex. 181).

An estoppel by deed is not available in an action not founded on the deed and 
wholly collateral to it (Carpenter v. Roller, 8 M. k YV. 209 ; and see Wiles v. 
Woodward, 5 Ex. 557, 503 : South-Eastern Ry. Co. v. Wart on, 0 H. k N. 520 ; 31 
L. J. Ex. 515 ; Fraser v. Pendlchury, 31 L. J. C. P. 1 ; Ex parte Morgan, 2 Ch. D. 
72 ; 45 L. J. 15k. 30). For an instance of a former plea of estoppel by deed, see 
South-Eastern Ry. Co. v. Wart on, supra.

As to estoppels in pais, by conduct or by representations, &c., they arise where a person 
is precluded from denying the truth of something which he has represented as a fact, 
although it is not a fact. If a man by words or conduct, wilfully endeavours to cause 
another to believe in a state of facts which the first knows to be false, or represents to 
another the existence of a certain state of facts which he intends to be acted upon in a 
certain way by such other, or if a man so conducts himself that a reasonable person 
would naturally take his action to mean that certain facts existed and that it was 
intended that he should act upon that supposition in a certain way, then in all these 
cases, if the person, thus misled, act to his damage on the belief thus created an estoppel 
arises. Further, if in the transaction in dispute one bv culpable negligence lead another 
into belief in a certain state of facts, which do not exist, and the person thus misled act 
thereon to his damage, an estoppel may also arise. (See Richard v. Sears, ti Ad. k 
El. 469 ; Carr v. L. $ E. W. Ry. Co., L. 11. 10 C. I*. 307, 816 ; 44 L. J.C. I». 109 ; Seton 
y.Lafone, 19 Q. 15. D. (58 ; 56 L. J. Q. 15. 415 ; Farqnhurson v. King, [1902] A. C. 325 ; 
71 L. .1. K. 15. 667 : Longman v. Rath Electric Trams, [1905] 2 Ch. 646, 663, 667 ; see 
also the notes, 2 8m. L. C„ 11th ed., pp. 848 et srg.). And by negligence is meant
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Dcffiirs of Esto/rpet by a Judgment against the Plaintiff in a former 
Action.

[Commence as in the preceding form, and proceed as follmos :] liecauso on
the-------------, 19—, before the commencement of this action the plaintiff
brought an action against the now defendant in the------Division of the

the breach of some duty by the one to the other, arising out of the business transaction 
between them, or the relationship of the one to the other. (Sec Selon v. Lafone, supra ; 
Lowv. JJouverie, [181)1] 3 Ch. 82 ; 60 L. J.Ch. 594 ; and see Scholjield v. Londesborough, 
[1890] A. C. 514, 540 ; 65 L. J. Q. B. 593.)

A judgment recovered against the plaintiff in a former action for the same cause of 
complaint is matter of estoppel ( Vooght v. Winch, 2 B. k Aid. 0G2 : General Steam Xar. 
Co. v. Guillou, 11 M. k W. 877 ; Overton v. Ilarrey, 9 C. B. 324). A judgment recovered 
against the defendant in such former action is a merger of the original cause of action, 
and a bar to the subsequent action. (Sec post, p. 703.)

A defence alleging an estoppel by a judgment recovered against the plaintiff in a former 
action for the same cause, is bad if it appears on the face of it that the cause of action 
was determined against the plaintiff on a ground which does not constitute a defence to 
the action in which it is pleaded. (See Phillips v. Ward, 2 H. k C. 717 ; 33 L. J. Ex. 7 ; 
and see Moss v. Anglo-Egyptian Xar. Co., L. R. 1 Ch. 108 ; Caird v. Moss, 33 Ch. I). 22.)

A judgment of a Court of competent jurisdiction is not only conclusive with reference 
to the actual matter decided, but is in general conclusive with reference to the grounds 
of the decision, where those grounds distinctly appear on the proceedings. (See Alison's

u, L K.I Ch. 1,14; Il L. J. Ch. l : Flitters v. Mifmj. L K. 1" <\ P. 29 : 44 L J. 
C. I*. 73; Priestmany, Thomas, 9 V. I). 70, 210 ; and see Wahejield Corporation\. Cooke, 
[1904] A. C. 31 ; 73 L. J. K. B. 88.) A judgment is conclusive upon the points actually 
decided (Hallantyne v. Markin non, cited ante, p. 646). But this does not apply where 
the subsequent action is brought in a different right (Jeeggott v. G. X. lig. Ch., supra).

A mere verdict not follower! by a judgment works no estoppel (Put 1er v. Entier, [ 1894] 
1*. D. 25).

The pendency of proceedings by way of appeal is no answer to a pleading of estoppel 
by a judgment, though it may be ground for applying fora stay of proceedings. (See ltoe 
v. Wright, 10 A. 6; E. 763 ; Scott v. Pilkington, 2 B. k 8. 11 ; 31 L. J. Q. B. 81 ; In re 
Henderson, 35 Ch. 1). 704 ; 37 L. J. Ch. 244.)

A final and conclusive judgment of a foreign or colonial Court against the plaintiff 
may be pleaded in estopj>el (Plummer v. Woodhurne, 4 B. k C. 625 ; General Steam Xav- 
Co. v. Guillou, 11 M. k W. 877 ; see post, p. 705). So also may the judgment of a 
County Court as to matters within its jurisdiction. (Sec Flitters v. Allfrey, supra ; Poyser 
v. Minors, 7 Q. B. 1). 329 ; 50 L. J. Q. B. 555 ; In re Graydon, [1896] 1 Q. B. 417 ; 65 
L. J. Q. B. 328.)

A judgment by consent or by default would seem to have the same effect as a judg
ment obtained after a hearing of the action (Hewlett v. Tarte, 10 C. B. N. S. 813 ; 31 
L. .1. C. V. 146 ; In re South American Co., [1895] 1 Ch. 37 ; 64 L. J. Ch. 189 ; but 
see Irish Land Commissioners v. Jtgan, [1900] 2 Ir. R. 566).

Where a plaintiff delivers a confession of a defence, and signs judgment for his costs 
under Old. XXIV., r. 3, his doing so will in general have the effect of an estopi»cl as 
to matters which might have been set up in reply to the defence confessed. (See 
\cirim,fun v. U0f, L. R. 5 i'. I’. 6o7 : 6 lb. 180 ; 39 L. J. C. V. M ; 4<> lb. 29; Hall 

v. Levy, L. It. 10 C. P. 164 ; 44 L. J. C. P. 89.)
An award is binding between the parties in all matters decided by it which are 

within the jurisdiction of the arbitrator, and it may therefore form a ground of 
cstopjHîl in subsequent proceedings between the same parties ( Whitehead v. Tattersall, 
1 A. k E. 491 ; Camming a v. Heard, L. R. 4 Q. B. 669 ; 10 B. k S. 606).
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High Court of Justice, 19—, B., No. —, for [Aw slate briefly the former 
ranee of action], and the defendant pleaded in his defence in the said 
action that [here slate briefly the mailer of the ilefenre on which the 
estoppel is fomuM|, and the plaintiff joined issue on the said defence [or, 
as the rase may be], and the said action and issue were tried [here stale 
briefly the mode of trial, the verdict or findings of Iks jury (if any), and
the judgment, for instance] on the-------------, 19—, before the Honourable
Mr. Justice------, and a [special] jury at------ , and upon the said trial the
jurors as to the said issue found that [here stale the verdict or findings in 
favour of the defendant], and judgment was entered in the said former
action for the defendant on the------------- , 19—, and the said judgment
still remains in full force.

General form of a Reply of Estoppel.

The plaintiff says that the defendant ought not to be admitted to say 
[or, is estopped from saying] that [here slate the mailer to which the estoppel 
applies], because [Aw stale the matter relied upon as an estoppel].

Exkcutors and Administrators (m).

Denial that the Defendant [or, Plaintiff] is Executor or 
Administrator («).

The defendant [or, plaintiff] is not, and never was, executor [or, 
administrator] of the said E. deceased.

Defenct by an Executor or Administrator, to an Action for the Price of 
Goods sold to the Deceased, and on Accounts stated with the Defendant, 
denying the Side and the Staling of the Accounts (o).

1. The defendant denies that the plaintiff sold or delivered to the said 
G. H. [the deceased] the goods referred to in the statement of claim, or 
any part thereof.

(id) Sec ante, p. ltiti.
As to set-off and counterclaim in actions by or against executors or administrators, 

see pont, pp. 774, 777 ; and ante, pp. 538, 539.
(«) hi actions brought by or against an executor or administrator, the defendant if 

he wishes to put in issue the alleged representative character of the plaintiff, or of 
himself, as executor or administrator, must deny it specifically (Ord. XXL, r. 5, 
cited ante, p. 527).

A statement of claim describing the defendant as executor imports that he is 
executor either by right or by wrong, and therefore, where the statement of claim 
simply alleges that he is executor, a denial of that averment sufficiently denies that he 
is executor de ton tart. (See Scott v. Media he, 7 Q. B. 7f>6, 780; Mood v. Kerry, 2 
C. B. 515 ; Meyrirk v. Anderson, 14 Q. B. 719.)

(«0 An executor or administrator may in general plead in answer to an action
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2. The defendant denies that the alleged or any accounts were ever 
stated between the plaintiff and the defendant as executor [or, administrator] 
or otherwise.

Defence of Plene Administrai it (p).

The defendant has fully administered all the personal estate and effects 
of the said G. II. [the deceased] which have ever come to the hands of t he

brought against him in that character, on an alleged liability of the deceased, any 
defence which would have been open to the deceased.

Subject to the discretion as to costs given to the Court or judge by Ord. LXV., r. 1, 
a successful plaintiff in an action against an executor in general obtains judgment for 
his costs, to be levied of the goods of the deceased, if any, and if not, then of the goods 
of the defendant (Marshall v. Willder, 9 B. k C. 655 ; 2 Wms. Exs., 10th cd., p. 1533, 
1594, 1597). It was formerly held that if the executor or administrator pleads a 
defence which is false within his own knowledge, as, for instance, a denial of his being 
executor or administrator, or a release to himself\ and it is found against him, the 
judgment as to debt or damages, as well as costs, will be de bonis testatoris si, <$v\, et si 
non de bonis propriis ; though this would probably not be now so held, so far as regards 
debt or damages (/A.) ; but an executor or administrator should be careful not to plead 
any defence without good ground for expecting success, ns he may, if unsuccessful, 
licorne personally liable for costs. An executor or administrator succeeding on the 
idea of plene administrarit will in general, subject to the discretion given by Ord. LXV., 
r. 1. above mentioned, obtain the general costs of the cause, although other issues arc 
found against him {Edwards v. Bethel, 1 B. k Aid. 254 ; Marshall v. Willder, 9 B. k C. 
655, 657).

(p) If the executor or administrator has no assets of the deceased, he must plead 
plene administrant ; otherwise he will be taken to admit that he has assets and may 
be made personally liable for the debt, and costs, if they cannot be levied on the goods 
of the deceased (2 Wms. Exs., 10th cd., p. 1583. In re Marvin, 21 Times Rep. 765).

If the defendant simply pleads plene administrarit without any other defence, the 
plaintiff may apply under Ord. XXXII., r. 6, to have judgment for his debt and costs 
of future assets quando a c ci devint (Chitty’s Forms, 13th ed., pp. 552, 553) ; and see 2 
Wms. Exs., 10th ed.,p. 1596 ; Cockle v. Treaty, [1896] 2 lr. 267) ; or the plaintiff may 
take issue on the defence, and, if successful, he may then obtain judgment to the 
extent of assets proved against the defendant, and of future assets quando aeeiderint 
for the residue, if any, of his debt (2 Wms. Exs., 10th cd., p. 1583).

Under an issue taken on a defence of plene administrarit, pleaded in the ordinary 
form, the burden of proof lies on the plaintiff, and he may prove assets either before 
the commencement of the action, or after the commencement of the action, and before 
the delivery of the defence. If assets have been received after the delivery of the 
defence, the plaintiff should obtain judgment of future assets quando aeeiderint {Smith 
v. Tateham, 2 Ex. 205), or allege such receipt in his reply (see 2 Wms. Exs., 10th cd., 
p. 1588 ; and see as to the evidence under this issue, 2 Wms. Exs., 10th ed., p. 1589).

The defendant may, under this defence, prove, in answer to the plaintiff's evidence 
of assets received, the payment of the funeral and testamentary expenses, the payment 
before action of debts, including his own, not inferior in kind to the debt of the 
plaintiff, or the payment of debts inferior in kind before action and before he had 
notice of the plaintiff’s debt (2 Wms. Exs., 10th ed., p. 1592). He may also plead as a 
defence arising after action (see ante, p. 531) the payment of a debt superior in degree 
to that of the plaintiff after action brought {Bryan v. Clay, 1 E. k B. 38). He may 
now also set up as a defence of plene administrarit arising after action, the payment 
of debts of equal degree with the debt of the plaintiff after action and notice thereof
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defendant A8 executor [or, administrator] to Ik? administered, and the defen
dant had not at the commencement of this action, or at any time after- 
wards, nor has he, any such personal estate or effects in his hands as 
executor [or, administrator] to he administered.

(1 'Hurt v. (\dex, 24 Q. B. D. 304 ; 59 L. J. Q. B. 152) ; though ho cannot properly 
make such payments after an order for administration has been made in an administra
tion action (//# r$ Barrett. 48 Oh, 1». 70 : 89 L. .1. eh. 21 s ; h, m Well*, 18 Oh. D.869 : 
fill L. J. Cli. ftlo). Uc cannot prefer simple contract creditors to specialty creditors 
(/« re Hanldey, [1890] 1 Ch. 541 : <18 L. J. Ch. 212). lie cannot under a defence of 
pleur administrant prove the existence of debts, even of a higher degree, to other 
creditors, which he has not paid : a retainer of assets to meet those debts must be 
pleaded specially.

As to the priorities of different kinds of debts, sec post, p. 652.
A defence of plene administratif may lie pleaded by an executor tie turn tort, if he 

has duly administered the assets. (See Oxenham v. f'lnpp, 2 B. k Ad. 309.)
A retainer by the executor or administrator for his own debt is sometimes pleaded 

specially (see a form of plea in Lyttleton v. Croxx, 3 B. & C\ 317). and this seems the 
safer course, though formerly it was unnecessary so to plead it, as the facts constituting 
this defence might lie given in evidence under a general defence of pie ne adminixt rarit 
or pie no adminixtrarit prater (2 Wms. Exs., luth ed., p. 1587. In re Marvin, xupra').

An executor or administrator has. in general, a right of retainer for his own debts in 
preference to all debts of equal or lower degree (Wins. Kxs., 10th ed., p. 785 ; sec In re 
Jlelham, [1901] 2 Ch. 52 : 70 L. .1. Ch. 474). There is no such right of retainer on the 
part of an executor de ton tort. (See Coulter x eaxe, 5 Co. 31 a ; Wms. Exs., loth ed.,
p. w)

Under a defence of pi one ad min'ntt rarit, the defendant cannot prove the payment of, 
or retainer for. debts which are not cnfoiceable by reason of the provisions of the 
Statute of Frauds (In re Hoirnturn, 29 Ch. D. 358 : 54 L. J. Ch. 950), though he may 
prove payment of, or retainer for. debts which are barred by the Statute of Limitations 
(///. ; Hud yet t v. Hud gelt, [1895] 1 Ch. 2"2 ; 64 L. J. Ch. 209).

An executor has the power to compromise debts and claims (Trustee Act, 1893 
(56 & 57 Viet. e. 53), s. 21), and one executor can compromise with his co-executor 
( 1„ , , Bwyàfr», 1964 ; I Ch. <99 , 73 L .1. Ch. 317).

If the plaintiff is in doubt, upon a defence of plene ad min'ntt rarit being pleaded, 
whether to go to trial upon that issue, or to take judgment of future assets quando 
aeeiderint, it may be convenient to administer interrogatories to obtain a discovery of 
the assets and debts of the testator or intestate, and of the disposal of the assets by the 
defendant. (See a form, Chit tv's Form, 13th ed., p. 270).

The judgment against the assets of the deceased may be enforced by Ji./a. Before 
the Judicature Acts, if the sheriff returned nulla Iona text at orex, and also a devant a rit, 
the plaintiff might immediately suc mit tiji.fa. de Ionia propriix against the defendant, 
and it does not appear that the Judicature Acts have made any difference in this 
respect. (See Chit tv's I'r., 14th ed., 1124.)

If the sheriff returns nulla Iona textatorix only, the plaintiff may proceed by action 
on the judgment, suggesting a deruxtarit, and, if he succeeds in such action, be will lie 
entitled to judgment and execution against the defendant personally, as in ordinary 
cases (2 Wms. Exs., ]0th ed., pp. 1598 et xeq. ; Chi tty's I'r., 14th cd., p. 124 ; Couard v. 
(iregory, L. R. 2 C. 1’. 153 : 36 L. J. C. I\ 1 ; JfU'xhnry v. Mummery, L. U. 8 C. 1*. 56 ; 
42 L. J. C. T. 22).

The judgment of assets quando aeeiderint may, after assets have come to the hands 
of the executor or administiator, and after demand has been made upon him for pay
ment, be enforced by applying for leave to issue execution under Ord. XLIL, rr. 9, 23 
(Chitty’s I'r., 14th ed., 955 ; 2 Wms. Exs., 10th ed., p. 1603).
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Defence nf Plene Administrant Prccfer (q).
The defendant lias fully administered all the personal estate and effects 

of the said G. If. [the deceased] which have ever come to the hands of the 
defendant as executor [or, administrator] to be administered, except per-
sonal estate and effects of the value of £----- , and, with that exception,
the defendant had not at the commencement of this action, or at any 
time afterwards, nor has he, any personal estate or effects of O. H. in 
his hands as executor [or, administrator] to be administered.

Defence nf Plene Administrant by the Executor of an Executor (r).

The said (i. If. in his lifetime fully administered all the personal estate 
and effects of the said ./. K. which ever came to the bauds of the said 
G. H. as executor to lie administered, and the de'endant has fully admini
stered all the personal estate and effects of the said J. K. which have ever 
come to the hands of the defendant as executor to be administered, and the 
defendant had not at the commencement of this action, or at any time 
afterwards, nor has he, any personal estate or effects of the said J. K. in 
his hands as executor to be administered.

Defence of a Judgment Debt outstanding against Hu Deceased, and 
Plene Administrant Procter (s).

On the-------------, 19—, in the lifetime of the said G. If.,./. À'., in the
----- Division of the High Court of Justice, by the judgment of the said
Court dated that day in an action 19—, K. No.—, recovered against
the said G. H. £------, and £------for costs, which said judgment [was duly
registered, and] is still in force and unsatisfied, and the defendant has fully

(y) The plaintiff may go to trial U|Kin this defence, or may apply under Old. XXXII., 
r. ti. for leave to sign judgment to the cxteid of the assets acknowledged, and of future 
assets y mi niIii neciderint for the residue of his debt and costs. (See Chilly's Forms, 
13th ed., p. MI.) The defendant might pay into Court the amount of assets admitted, 
but this would not generally Is? cx|iedicnl where there are other debts of c?|Ual degree, 
ns by allowing the plaintiff to obtain judgment, the defendant might plead the 
judgment, even to a pending action for a debt of ecpial degree.

(c) An executor of a sole or surviving executor is in general chargeable as being in 
the (swition of executor of the original testator (1 Wins. Exs., 10th ed., pp. 180 ct say. ; 
Wunh/ord v. Wunkfnrd, 1 Salk. 3(81). Where, therefore, an executor of an executor is 
ainsi as executor of the original testator, ami desires to plead plene adniinudrarit, the 
above form should be altered by inserting a prefatory averment that he is merely the 
executor of the person who was executor of the original testator.

(«) An executor or administrator must plead sjiecially the existence of debts of a 
higher not un* than the debt sued for, and no assets ultra ; and all such debts must be 
stated in the defence, as he cannot give these facts in evidence under the defence of 
plene administrant. (Sec note (p), supra ; 2 Wms. Exs., 10th cd., p. 1584.) The 
plaintiff may join issue on this defence, or reply »i>ccially to it. or may reply under 
Old. XXXII., r. ti, for judgment of future assets, ijnaniln neciderint, after satisfaction
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administered nil the personal estate and effects of the snid G. ff. which 
have ever come to the hands of the defendant as executor [cr, adminis
trator] to l>e administered, except personal estate and effects, the value 
of which is not sufficient to satisfy the said judgment debt, and the 
defendant had not at the commencement of this action, or at any time 
afterwards, nor has he, any personal estate or effects of the said G. ff. in

of the debts mentioned in the defence. (See form of such judgment, Chitty’s Forms, 
13th ed., p. M2.)

As to the order of distribution of the estate of deceased persons, and the priorities of 
different kinds of debts, see 1 Wms. Exs., 10th ed., pp. 733 ft *eq. ; and Roseoe’s N. P. 
Ev.. 17th ed., p. 1148.

Under the law ns it stood previously to the Administration of Estates Act. 1809(324: 
33 Viet. c. 40). specialty debts ami rent were considered ns being of higher degree than 
aimple contract debts, and had priority of such last-mentioned debts. (Sec In re Hyatt, 
33 Ch. D. 100.) Rut by sect. 1 of that Act such priority is abolished in eases of persons 
dying after 1869.

Debts on judgments obtained against the deceased have still, subject to the enact
ments ns to registration, priority over all other debts of the deceased, with the exception 
of debts due to the Crown by record or specialty (In re /lentinek, [1897] 1 Oh. 673 : 66 
L. J. Ch. 369) ; nnd of some particular debts which have preference under certain 
statutes (2 Wms. Exs., 10th ed., pp. 762 et *eq.). The priority of a judgment against 
the deceased is irrespective of the nature of the original debt or liability in respect of 
which the judgment was recovered, nnd priority in point of time as between different 
creditors who have obtained judgments against the deceased is immaterial (76.). Such 
judgments arc not entitled to priority over other debts of the deceased unless they have 
been duly registered (or re-registered) within five years before his death (23 & 24 Viet, 
c. 38, ss. 3—5, and statutes there cited ; Kemp v. Waddingham. L. R. 1 Q. R. 36ft : 8ft 
L. J. Q. R. 114 : Van Gheluire v. Xerinckx, 21 Ch. D. 189 ; ftl L. J. Ch. 929).

A judgment obtained against an executor or administrator stands on a different 
footing, as it has no priority, except with regard to debts of equal degree with that in 
respect of which the judgment was obtained, and, as between different creditors of 
equal degree who obtain judgments against an executor or administrator, he who first 
obtains such judgment is entitled to precedence (2 Wms. Exs., 10th ed., p. 763; see 
William* v. William*, L. R. 1ft Eq. 270; 42 L. J. Ch. Ift8 ; and Han*on v. St a him. 8 
Ch. D. Ift4 ; 47 L. J.Ch.671). Where an executor or administrator pleads a judgment 
obtained against himself, and no assets ultra, the defence should show that the debt in 
respect of which such judgment was recovered was equal or superior in degree to the 
debt claimed in the subsequent action. The above-mentioned enactments with respect 
to registration arc confined to judgments obtained against the deceased, ami do not apply 
to judgments obtained against executors or administrators, and such last-mentioned 
judgments arc therefore entitled without registration to preference over other debts of 
the same degree (Gaunt v. Taylor, 8 M. & (1. 886 ; Jenning* v. Ilighy, 33 Rcav. 198 ; 33 
L. J. Ch. 149). Accordingly, in cases within the 32 & 33 Viet. c. 46, above cited, an 
unregistered judgment obtained against an executor or administrator in an action on 
a simple contract debt of the deceased (before an administration decree has been made) 
has priority in administration over specialty debts as well as over simple contract debts 
in respect of which no judgment has been obtained (William* v. William*, *npra ; 
ASM v. StuM.s. supra / Sunt/, v. Maryan. 6 <’. P. I> 337 ; 19 L J. 0. P. 110J /// IV 
Maggi, 20 Ch. D. 64ft ; 61 L. J. Ch. 660).

Where a judgment obtained against an executor for a debt is void against creditors, 
as not having been filed under the Debtors Act, 1869 (32 A 33 Viet. c. 62), the original 
debt is not merged in the judgment and the executor, in an action against him by 
creditors, may show the payment of that debt, if not inferior in kind to the plaintiff*s 
under i defence of filê*ê administrarit (Y i hart v. (Un, 24 Q. R. D. 864 : 66 b. J, B.
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his hands as executor [or, administrator] to be administered, except the 
said personal estate and effects, the value of which is not sufficient to satisfy 
the said judgment debt, and which are liable to satisfy the same.

iJefence of a Judgment recovered against the Defendant ax Executor, ami 
l'lme Admiuixtravit Prater (t).

After the death of the said O. H., J. K. commenced an action (19—, 
K. No. — ) against the now defendant as executor of the said O. H. for the
recovery of £------“ 3 said <1. H. in his lifetime covenanted by deed,
dated the------------- , 19—, to pay to the said ./. À'., and which was due
and unpaid to the said J. K. at the time of the death of the said O. H.],
and in the said action, on the------------- , 19—, [add, if the fact wax so,
lifter the commencement of this action], the said J. K. recovered against
the defendant as such executor by the judgment of the said Court £----- ,
and £------for costs, which said judgment is still in force and unsatisfied,
and the defendant has fully administered all the personal estate and effects 
of the said G. //. which have ever come to the hands of the defendant as 
executor to be administered, except personal estate and effects, the value of 
which is not sufficient to satisfy the said judgment debt, and the defendant 
had not at the commencement of this action, nor has he since had, nor 
has he, any personal estate or effects of the said G. H. in his hands 
to be administered, except the said iwrsonal estate and effects, the 
value of which is not sufficient to satisfy the said judgment debt, and which 
are liable to satisfy the same.

Itejily to a set-off of a tlebl accruing due after the death of the intestate, /ileadeil 
in an action by an mlminislrator to recover a debt due to the intestate, 
that before action an order was made in an administration action to take 
an account of the debts and liabilities affecting the estate of the deceased, 
of which the defendant had notice before action : see Newell v. National 
Provincial Bank, 1 C. P. D. 49ti, 497.

l'>2). A foreign judgment is regarded merely ns a debt by simple coni met (I Wins. 
Exs., 10th etl., p. 763).

Where in an action ngninst an executor or administrator, the defendant pleads an 
mil standing judgment and no assets xltea, the plaintiff may reply any matter defeating 
the judgment, as that it was satisfied, or that it was obtained or is kept on foot by 
fraud and collusion between the executor and the creditor (2 Wms. Exs., loth cd., 
p. 1587).

An executor is not in general bound to set up a defence of the Statute of Limitations 
to an action brought against hint, and may pay a debt barred by the statute without 
being guilty of a ieeastorit (Is re Ibncxmnt, 20 I’ll. 11. 358 ; MiiLjtcij v. .1/iilylry, [1803J 
3 Ch. I>, 282). He may not, however, pay such a debt after it has been judicially 
declared that it is barred by the statute (Mietytcy v. Mnhjlry, ss/iro).

A judge of the Chancery Division, in whose Court an administration is pending, 
may order actions in other Divisions, by or against the executors or administrators, to 
be transferred to his Court. (See Onl. XLIX., r. 6.)

CO See preceding note.

3590
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Defence that Notices were given and Assets distributed by the Defendant 
under 22 if 23 Y id. c. 35, s. 21), before he had Notice of the Plaintiff's 
Claim (u).

Notices were given and assets distributed by the defendant under 
Statute 22 & 23 Viet. c. 35, s. 21», before he had notice of the plaintiff’s 
claim.

Particulars of the Notices.
Advertisements in the “Times” of-------------, 19—.

„ „ “ New York Herald,”-------------, 19—.
„ „ “ Bombay Gazette,” of------------- , 19—.

[Give the titles of the newspapers and the dates of those in which the 
adrerlisemenf appeared.']

(See R. S. C., 1883, App. D., Sect. II., para. 7.)

A like Defence: see Doughty v. Town eon, 43 Ch. 1). 1.

Defence to an Action charging the Defendant for Rent as Assignee of the 
Term, that the Defendant became Assignee only as Executor, and that 
the Premises yielded no Profit, and Plent Administrant (v).

The defendant was assignee of the term referred to in the statement of 
claim only as executor of the last will of the said G. //., who died during the

(a) An executor or administrator may protect himself from liability in respect of 
claims of which lie has no notice by publishing notices under 22 A; 23 Viet. c. 85, s. 21», 
inviting creditors to send in their claims before a certain date ; but it is expressly 
provided that the right of a creditor or claimant to follow assets into the hands of the 
persons who may have received the same is not to be thereby prejudiced. (See Clegg 
v. Howland, L. It. 3 Eq. 308 ; Xewton v. Sherry, 1 C. 1*. D. 24ti ; 45 L. J. C. 1*. 257 ; 
Doughty v. Townson, 13 Ch. D. 1 ; In re Bowden, 45 Ch. D. 444 ; 51» L. J. Ch. 815.) 
As to this right, see ante, pp. 172, 231.

(r) The executor of a deceased tenant may be charged at the suit of the landlord for 
the rent accrued due since the decease of the tenant either as executor of the deceased 
or in his own right as assignee of the term. (See ante, p. 230.) In the latter case he 
may deny that he is assignee, and may show that he is executor only and has never 
entered, if such is the fact (see II oil nut on v. //aheaill, 3 M. At (I. 207, 320 : Kearsley v. 
Odey, 2 II. k V. 800 ; Kendall v. And rear, 01 L. J. Q. 13. 030 ; 8 Times Hep. 015) ; or, 
if he has entered, he may plead that he is assignee as executor only, and that the 
premises yielded no profits, or no profits except a sum admitted, and that he has no 
other assets. (See W ollaston v. Hake will, 3 M. A; (1. 207, 321 ; In re Bowes, 37 Ch. D. 
128 : 57 L. .1. Ch. 455 ; Kendall v. And rear, supra ; Woodfnll. 17th ed.,pp. 320 et sey. ; 
and see ante, p. 230.) The value of the premises under such defence is what the 
executor by reasonable diligence might have derived from them (Ilor ni dye v. Wilson, 
11 A. A: E. 055 ; Uopwood v. Whaley, 0 C. R. 714). The law is the same with resj>ect 
to the administrator of a deceased tenant. As to the executor's liability on covenant 
other than that to pay rent, sec Sleap v. .Warman, 12 C. 13. N. S. 110.

An executor or administrator may protect himself from claims under the lease by 
availing himself of the provisions of 22 At 23 Viet. c. 35, s. 27. (Sec ante, p. 231 ; 
Byrne v. Brown, 22 Q. 1». D. 057 ; 58 L. J. y. 13. 410.)
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said term, and tin; defendant became and was possessed of the demised 
premises as such executor, and not otherwise, and since the death of the 
said U. II. the defendant lias not derived, and could not have derived, any 
profit from the said premises, and the said premises have not, since the 
death of the said 0. If., yielded any profit whatever, and the defendant has 
fully administered, &c. [Proceed as in the above form of the defence of
plene administrat'd, ante, p. 649.]

—♦—

Forbearance (t»).

Defence denying Consideration for the Defendant's Promise.

There was no consideration for the alleged agreement. The claim in the 
said action was frivolous and groundless, as the plaintiff at the time of the 
making of the alleged agreement well knew.

Foreign Law (z).

Defence of Discharge by French Bankruptcy (z).

The hill of exchange sued on was accepted by the defendant at ------, in
France, and was expressly made payable there, and on the-------------, 19—,
before the commencement of the action and after the said bill liecame due 
and payable, proceedings in the nature of bankruptcy proceedings were
commenced against the defendant in the Tribunal of Commerce at------, in
France, and thereupon such proceedings were had in the said Court that

(it’) See antey p. 177.
(.r) A defence on the ground ot foreign or colonial law must be specially pleaded.
Foreign law, including that of our colonies, i* in the Courts of this country matter of 

fact to be decided on evidence (Concha v. Murrieta, 40 Ch. D. ‘>43, 550).
A mere allegation that an instrument depend ingon foreign law is null and void is too 

vague (Duke of Brunswick v. King of Honorer, ti Benv. 1). A debt or liability arising 
in a colony, or in a foreign country, if discharged by the law of that colony or country, 
is regarded as discharged in the Courts of this country, if according to such colonial or 
foreign law the discharge there is an extinguishment of the debt or liability, and not 
merely a bar to the remedy (Phillips v. By re, L. It. 0 Q. B. at p. 30 ; Ellis v. M'Henry, 
L. U. t> C. 1*. at p. 234 : 40 L. J. C. 1\ 100 ; and see putt, p. 722, and ante, p. 503), but a 
debt arising in this country is not discharged by a foreign bankruptcy (Gikbs v. Société 
Industrielle, 25 Q. B. 1). 300 ; 50 L. J. Q. B. 510 ; Xew Zealand Latin Ch. v. Morrison, 
[1808] A. C. 340 ; Ü7 L. J. C. P. 10).

Whether a particular contract is to be governed by foreign law is in general a mat ter 
to be decided upon the language of the contract itself, as read by the light of the subject 
matter and of the surrounding circumstances so as to ascertain the intention of the 
parties (Jacobs v. Crédit Lyonnais, 12 Q. B. D. 580,500—001 ; 53 L. J.Q. B. 150 ; 11a ml y n 
v. Talisher Distillery, [1804] A. C. 202 ; South African Breweries v. King, [1000] 1 Ch. 
273 ; 00 L. J. Ch. 171 ; Spurrier v. La Cloche, [1002) A. C. 446 ; 71 L. J. P. C. 101 ; 
and sec Leake on Contracts, 4th ed., p. 135).
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the defendant was on the------------- , 19—, discharged from all debts and
liabilities existing at that time, and the said bill was a debt or liability then 
existing, and the defendant was thereby discharged from all liability in 
respect thereof.

Defence that a Foreign Indorsement on a Dill of Exchange was invalid, 
ante, p. 612.

Defence of French Law : see Jacobs v. Credit Lyonnais, 12 Q. B. 1). 589.

Defence of Colonial Law and lle/ily thereto stating an Objection in 
Point of Law : see Lee v. Abily, 17 Q. B. 1). 809.

Fraud and Misrepresentation (y).

Defence Ihnt Ihe Contract was procured by the Fraud of the Plaintiff (z).

The defendant was induced to make the agreement [or, to accept,or, indorse 
the bill, or, to make the promissory note, or, to give the guarantee, or, to 
execute the deed] alleged in the statement of claim by the fraud of the plaintiff.

(y) The defence of fraud must be specially pleaded (Ord. XIX., r. 15, cited ante, 
p. 523), and particulars of the alleged fraud (with dates and items, if necessary) must 
be stated in the pleadings (Ord. XIX., r.G ; ante, p.37; see It.8. C., 1883, App. D., Sect. IV., 
cited ttutc, p. 604). A defence pleaded in the first of the above forms is taken to imply 
that the defendant has duly disaffirmed the contract, sec Dawex v. liante**, L. H. 10 
C. P. 166.

By Ord. XIX., r. 22 (cited ante, p. II), knowledge or fraudulent intention may be 
alleged as a fact without setting out the circumstances from which it is to be inferred.

(.*) A contract procured by fraud is voidable at the elect ion of the party defrauded, but 
it remains valid until he has duly disaffirmed it (Sel tea y v. Fogg, 5 M.&W. 83 ; Murray v. 
Mann, 2 Ex.538 : Drjm*it Life Ax*. ( b. v. Ay*couy/t, G E. A: B. 761 ; 26 L. J. Q. B. 26 ; t 'larkc 
v. Diekxon, E. B.& E. 148 ; 27 L. .1. Q. B. 223 ; (Jake* v. Turquand, L. It. 2 H. L. 325 ; 36 L. 
•I. Ch. 616 ; Ueexe Direr Co. v. Smith, L. It. 4 II. L. 64 ; 36 L. J. Ch. 846). The right to dis
affirm must lie exercised without unreasonable delay after the discovery of the fraud, and 
while the parties remain in, or can be restored to, their original position (('lough v. L. ,<• X. 
11. Dy. Co., L. It. 7 Ex. 26 ; 41 L. J. Ex. 17 ; Morriton v. Unicerxal Marine In*. Co., L. It. 8 
Ex. 167 : 42 L. .1. Ex. 115 ; Erlanger v. Xetr Sombrero Co., 3 App. Vas. 1218,1277 ; Lindtay 
Petroleum 6b. v. Hurd, L. It. 5 P. C. 236 ; Cordon v. Street, [1866] 2 Q. B. 641, 646 ; 66 
L.J. 1). B. 45 ; ami see Adam v. Netehigging, 13 App. Vas. 308 ; 57 L. J. Ch. 1066). Delay, 
if unreasonable, affords strong evidence that the defrauded party has elected to affirm the 
contract (/A.). If the position of the parties has been changed, the party seeking to 
disaffirm the contract must be able to show that he has in effect restored the original 
state of tilings or taken all necessary steps for that purpose (De/mxit Life A**. Co. v. 
A y trough, xu/tra ; Clarke v. Diekxon, xujtra ; Sheffield Xirkel, $c. Co. v. Unwin, 2 Q. B. 1). 
214 ; 46 L. J. Q. B. 266 ; Jiicleh y Pltem Mining Co. v. Da y nr*, L. It. 2 Ex. 324 ; 36 L. J. 
Ex. 183 ; Urquhait v. Macjtherton, 3 App. Cas. 831).
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Particulars of the fraud are as follows :—
[In order to induce the defendant to make the alleged agreement the

plaintiff on the------------- , 19—, verbally represented to the defendant,
falsely and fraudulently, that----- , whereas, as the plaintiff then well knew,
the fact was that------.]

The right of disaffirming the contract is in many cases subject to the rights 
acquired by innocent third parties through or under the contract before any disaffirm
ance of it (Clough v. London «V X. IP. Hy. Co., supra ; Oakes v. Turquand, supra ; Heese 
Hirer Op. v. Smith, aupra ; Ton unit v. City of Glasgow Honk, 4 App. Cas. 015 ; 40 L. T. 
0114 ; Ilou Ids worth v. City of Glasgow Hank, 5 App. Cas. 317 ; 42 L. T. 11)4).

A contract is in general voidable for the fraud of an agent through whom it was 
made, although the principal was not personally cognisant of the fraud (Udell v. 
Atherton, 7 H. Sc N. 172 ; 30 L. J. Ex. 337 ; Attwood v. Small, 6 Cl. hi F. 232. 44H ; 
Murray v. Mann, 2 Ex. 538 ; Lvdgater v. Lore, 44 L. T. 01)4 ; and see ante, p. 398). 
This rule applies in general to contracts made with a public company through directors 
or agents of the company acting within the scope of their authority ; and a person 
who has been induced to take shares in the company by the fraudulent representations 
of such directors or agents, may disaffirm the contract as above mentioned and repudiate 
the shares, provided he does so before anything has been done or happened disentitling 
him to rescind (Oaken v. Turquand, supra ; Tonnent v. City of Glasgou) Hank, aupra; 
Heese Hirer Co. v. Smith, aupra, Hwlch y Plum Mining Ok v. Hay ne», L. It. 2 Ex. 324 ; 
3i» L. J. Ex. 183). Where this defence is relied upon as an answer to an action in 
which the defendant is charged as a shareholder, the defendant must show that he has 
ceased to be a shareholder, or that on discovering the fraud he repudiated and 
renounced the shares, and took all necessary steps for relieving himself of his liability 
in respect of them (//>. ; Depon'd Life Am. Op. v. Ayacough, aupra ; Clarke v. Dickson, 
supra; In re London Fire Ins. Co., 24 Ch. D. 149, 154). A shareholder seeking to 
repudiate his shares must not delay such repudiation after he has become aware of the 
fraud on which he relies as furnishing the ground for such repudiation (Ogilvie v. 
Currie, 37 L. J. Ch. 541 ; Pmcles' ease, L. It. 4. Ch. 500 ; 38 L. J. Ch. 318 ; Shurpley 
v. South ,$• East Outst Hy. Co., 2 Ch. D. 085) ; and his right to rescind the contract is 
lost if after discovering the fraud he by his conduct acquiesces in it, as for example by 
receiving dividends or paying calls on his shares (Xieols ease, 3 D. & J. 431 ; Scholey 
v. O'entrai Hy. of Venezuela, L. R. 9 Eq. 200 n.).

A person induced to become such shareholder by the fraud of the Company cannot 
after the commencement of a winding up repudiate his liability as against creditors of 
the company not parties to the fraud (Oakes v. Turquand, supra ; Collins v. City <$• 
County Hank, 3 C. V. D. 282 ; 47 L. J. C. P. 681) ; and in such cases, as he cannot claim 
damages for the fraud in an action against the company, his only remedy appears to be 
to sue the company’s directors or officers for damages for their misrepresentations (Ih. ; 
Houldsworth v. City of Glasgow Hank, supra). The time when the petition is filed on 
which the company is ultimately wound up, is regarded as the commencement of 
the winding up ( Whiteley's ease, [1900] 1 Ch. 305 ; 69 L. J. Ch. 250).

As a general rule the fraud necessary to entitle the defrauded party to rescind a 
contract must be that of the other contracting party or his agent, but a person who 
has made an application to a company for shares based upon a prospectus issued by 
the promoters of the company before its formation and has had his application accept et 1 
by the allotment of shares may rescind the contract if he discovers that the representa
tions in the prospectus which induced him to apply were untrue (In re Mctro/tolitan 
Opal Assoc., [1892] 3 Ch. 1, 13 ; 61 L. J. Ch. 741 ; Lynde v. Anglo-Italian Hemp Op., 
[1H96] 1 Ch. 178 ; 65 L. J. Ch. 90). It is not a sufficient answer to a charge of fraud, 
that the party defrauded had means of knowledge on the subject, and would have 
learnt the real facts but for his negligence in not making sufficient inquiry (Hedgrate 
v. Hurd, 20 Ch. D. 1 ; 61 L. J. Ch. 113 ; Venezuela Hy. Op. v. Hack, L. It. 2 H. L. 99 ;

B.L. ü U
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Defence that the Defendant was induced to Contract by Fraud, and 
afterward» re/nidiated the Contract.

The defendant was induced to make the alleged contract [or, agreement] 
by the fraud of the plaintiff, and within a reasonable time after he had 
notice of the said fraud, and lieforc he had received any benefit under the 
said con'met [or, agreement], he repudiated and abandoned the same.

Particulars are as follows :—[Here elate particulars of the fraud and 
repudiation.]

Defence to an Action for the Price of Goode told and delivered, that the 
Defendant wae induced to Purchase the Goods by Fraud, amt returned 
them on Discovery of the Fraud.

The defendant was induced to buy the said [horse] by the fraud of the
plaintiff, and on the------------- , 19—, and within a reasonable time after
lie had notice of the said fraud he repudiated the said purchase and returned 
the said [horse] to the plaintiff'.

Particulars of the fraud are as follows :—[Here state particulars, as, for 
instance, The plaintiff at the time of the sale of the horse represented to 
the defendant [verbally, or, as the case am y /<#], for the purpose of inducing 
him to purchase the same, that the said horse was then sound, whereas the 
said horse was then unsound, as the plaintiff then well knew (here stede the 
nature of the unsoundness).']

See other forms, “ Sale of Goods," post, p. 766.

Defence to an Action by a Company for Calls, that the Defendant was 
induced to become a S/uireholder by Fraud, and repudiated the Shares.

1. The defendant was induced to become a holder of the said shares by 
the fraud of the plaintiffs.

Aarose Reeft v. 'licite, [1896] A. C. 273, 279 ; 65 L. J. I’. C. 51). Aa to what amounts 
to “ inducing," sec lb., and Eit.ji upon v, Fitzmaurice, 29 Ch. D. 169.

Where fraud is relied u|>on it is sometimes advisable, not merely to plead the fraud 
by way of defence, but also to allege it by way of counterclaim, so as to claim damages 
or such further relief ns may be required.

As to the defence that the contract between the plaintiff and the defendant was 
entered into for the illegal pur|>osc of defrauding a third party, see Willit y. Baldwin, 
2 Ikmg. 450; Jachtoa v. Iliicbiiire, 3 T. It. 551 ; MnUu'ieu v. Hodginis, 16 Q. B. 6H9 ; 
20 I,. J. (). B. 339 ; Urittcn v. Hughes, 5 Bing. 460 ; Itcgbic v. Phosphate, 4*e. Oi. 
1 y. B. D. 679 ; 44 L. J. Q. B. 233 ; Scott v. Broun, [1892] 2 Q. B. 724 ; 61 L. J. 
Q. B. 738.

See further ns to fraud, /uitt, pp. 727, 853, and as to innocent misrepresentations 
ywst, pp. 739, 771,
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Particulars :—
In order to induce the defendant to apply for [or, purchase] the said 

shares the plaintiff falsely and fraudulently represented to the defendant 
that [sel oui the rejiresentation].

The said representation was in writing and is contained in a prospectus 
dated the-------------, 19—, issued by the plaintiffs [or, ns the case may is].

The said representation was false to the plaintiffs’ knowledge in the 
following respect, vis., [Acre set out the particulars],

2. On the------------ , 19—, and within a reasonable time after he had
notice of the said fraud, and before lie had received any benefit from or 
in respect of the said shares or any of them, the defendant by a letter
dated the------------ ,19—, repudiated and disclaimed the said shares and
all liability in respect thereof.

Defence to an Action for Calls that the Defendant teas induced to take Shares 
by Misrepresentation and Fraud, and Counterclaim for flesrission and 
Damages.

Defence and Counterclaim.

Defence.

1. The defendant was induced to and did apply for and take the said
shares on the faith of a prospectus dated the------------- , 19—, issued to
the public and the defendant by the plaintiff company for the purpose of 
inducing the public and the defendant to apply for and take shares in the 
plaintiff company.

2. The said prospectus contained (inter alia) the following representations 
and statements :—[State the representations relietl on, as, for instance.]

(a) That there existed at------------- , large areas of coal.
(b) That the plaintiff company was formed for the purpose of acquiring

all the right, title, and interest in and developing the mining rights 
in the said large areas of coal.

(c) That the plaintiff company had obtained concessions, which embraced
an area of------ acres, sufficient for the establishment of several
collieries, and that of this area ------ acres were vested in the
plaintiff com[>any, and------acres further were vested in nominees
for the plaintiff company.

(d) That the plaintiff company held authorities direct from the Crown,
under the —th section of the------------- Mining Act, 1894, and
that such authorities gave the right to mine the coal under the 
water of------harbour.

(e) That the company’s tenure was subject to certain conditions, but
that such conditions were specially favourable to the plaintiff 
company.

u u 2
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(f) That the existence of the ------seam had been recently proved by
the Government under the plaintiff company’s property.

8. The whole of the aforesaid representations and statements were untrue 
and contrary to the fact, and were false and misleading, and concealed the 
truth in the following respects, viz. :

(a) The alleged large areas of coal did not exist at all.
(h) The plaintiff company did not and could not ncquire any right, title, 

or interest in, nor could it develop the alleged mining rights. 
Neither the alleged areas of coal nor the alleged mining rights 
existed at all. Nor had the plaintiff company acquired any right, 
title, or interest therein. Moreover such right, title, or interest 
could only be acquired by a grant from the Crown, which would 
only be granted for a limited period, and subject to power to 
determine the same at any time.

(c) The plaintiff company had not acquired, nor could it in point of law
or of fact acquire the alleged concessions, nor were the said acres 
vested in the plaintiff company.

(d) The plaintiff company did not hold the alleged authorities, nor did
such authorities (if any) give the right to mine the coal under the
waters of----- harbour. Moreover the alleged authorities (if any)
were limited in point of time, and subject to a liability to be 
determined at any time.

(e) The conditions to which the plaintiff company’s tenure (if any) was
subject were not specially favourable or even favourable to the 
plaintiff company.

(f) The existence of the -----  seam had not been proved by the
Government or anyone else under the plaintiff company's property. 
The said seam did not exist uuder the plaintiff' company's property 
(if any).

4. The plaintiffs wilfully and knowingly concealed the following material 
facts from the defendant by not stating the same in the prospectus (that is 
to say) :

(a) That burnt and valueless coal only was found in the shaft nearest to
the property the subject of the plaintiffs’ concessions.

(b) That burnt coal was found at the Southern collieries near----- which
runs for several miles.

(c) That no bore was made or coal found under----- harbour.
(d) That all the known facts or data pointed to the conclusion that no

coal existed under----- harbour, or that any coal that so existed
was burnt coal and not workable.

(e) That although it was essential to the success of the plaintiff company
that they should acquire means of act-ess from their pits to the 
harbour, no such means existed, or were or could lie acquired.

(f) That the option to purchase the site which the plaintiff company had
ucquired gave it only the surface, and gave it no right, and that
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the plaintiff company had in fact no right to sink pita or to dig for 
or work or get coal.

(g) That the plaintiff company could not tunnel under the foreshore,
and had uo means or right of access to the alleged coal under the 
harbour from the alleged pits.

(h) That without a grant from the Crown the company would have no
right to work the coal, and that such grant, even if obtained, would 
only endure for twenty-one years. No such grant has been obtained.

(i) That the company could not acquire any right to cross or interfere
with the foreshore without a grunt from the Crown ; and that even 
if it obtained such a grant, such grant would only endure for 
twenty-eight years, and would be terminated at any time at the 
will of the Crown.

5. The defendant on the faith of the said statements and représentât,ions 
and on the faith of the said prospectus fully disclosing all material facts 
relative to the plaintiff company applied for and was allotted the said shares, 
and in res[ieet thereof paid to the plaintiff company the following sums of
money—that is to say, on or about the------------- , 1!)—, £------; on or
about the-------------, 111—, ti------; and on or about the------------- , 19—,
£--- .

(I. In the alternative the defendant says that the plaintiffs made the said 
representations falsely and fraudulently, knowing the same to be untrue, or 
with reckless carelessness us to the truth or falsity thereof, ami with intent 
that the same should he, as in fact they were, acted on by the defendant.

Counterclaim.
7. The defendant repeats paragraphs 1 to G both inclusive of the Defence.
8. In the alternative the defendant says that the consideration for which

he paid the said sums of£----- , £------, and £------, wholly failed, and he
seeks to recover the same as money had and received by the plaintiffs to 
the use of the defendant.

The defendant claims—
(1) That the contrai t Ixitween himself and the plaintiff company may be

rescinded and declared null and void.
(2) That the register of the plaintiff company may be rectified by the

removal of the defendant's name therefrom.
(9) That the said sums of £----- , £------, and £----- , may be repaid to

him by the plaintiff company with interest thereon.
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Defence to Claim for the Price of Share», that the Défoulant iras i ml wed 
hj Fraud, to employ the Plaintiff lo purchase /hem, and that the Plaintiff 
endeavoured to sell his own Shares to the Defendant and Counterclaim 
for rescission, etc.

Defence and Counterclaim.

Defence.

1. The defendant denies that the plaintiff sold or transferred to the 
defendant the said shares or any part thereof, or that he ever requested the 
plaintiff to do so.

2. In order to induce the defendant to employ the plaintiff ns his agent
to purchase for the defendant 100 shares of AT each in the ----- Company
Limited, the plaintiff on the-------------, 19—, verbally represented to the
defendant that the said coni|mny was a good concern, that he being a 
director of the said company and having special means of judging of its 
prospects knew that it was a good concern and that the defendant would 
never regret the purchase, and that he had solely the defendant’s welfare at 
heart in urging him to purchase the said shares. That he could purchase the 
shares cheap, and that he could get them for 12s. Gd. each and not for less, 
and that he could only get them so cheap by reason of his being such director.

8. Acting on the faith of the aforesaid representations the defendant was 
induced to and did employ the plaintiff us his agent to purchase the said
shares and the plaintiff subsequently on the------------- , 19—, in order to
induce the defendant to accept a transfer of them, verbally represented to 
the defendant that he (the plaintiff) had purchased the said shares for the 
defendant at the said price, and thereby and by means of the representation 
set out in paragraph 2 hereof lie induced the defendant to accept a transfer 
of them and afterwards to pay him £5 on account thereof, which the 
defendant accordingly did.

4. The defendant has since discovered and the fact was and is that the 
whole and each of the aforesaid representations were and was false and 
untrue. The company was a rotten concern and its shares and prospects 
worthless and the plaintiff’s real motive was that he might transfer to the 
defendant certain worthless shares in the company that the plaintiff already 
held. Further or in the alternative the plaintiff well knew the said 
representations to be false and untrue and made them fraudulently.

5. The plaintiff as and for the shares that he represented he had purchased 
for the defendant at the said price us aforesaid, fraudulently and in breach 
of faith and of his duty as the defendant's agent pur]K>rted to transfer to 
the defendant the shares referred to in the statement of claim, but the said 
shares were in fact part of a large number of shares which the plaintiff then 
previously held and which he hud a long time previously purchased for 
himself at a much less price and which he was desirous of getting rid of 
and which were and are worthless.
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6. The plaintiff fraudulently concealed the fact that the plaintiff was 
himself the owner of the said shares from the defendant.

7. In the alternative if the plaintiff sold the said shares to the defendant 
the defendant says that the plaintiff made the aforesaid representations in 
order to induce him to purchase them and that he purchased them on the 
faith thereof.

Counterclaim.
8. The defendant repeats the defence and claims—
(a) That the contract with respect to the said shares he rescinded and

declared void.
(b) That the plaintiff be ordered to accept a re-transfer of the said shares.
(c) Repayment of the said £5.
(d) Damages.

See forms of Defence of Fraud to Claims on Dills of Erchamjs, anlc, 
pp. 608, 606.

Frauds, Statute of, and Sale of Goods Act, 1893 (a).

Defence under Sect. 4 of Hie Sale of Goods Act, 1893, to an Action upon a 
Contract for the Sate of Goods of the Value of £10 or upwards ( b).

The contract [or, agreement] sued on (if any) was a contract for the sale 
of goods of the value of £10 or upwards, and the requirements of section 4 of

(//) Where the defendant relies on the fact that the requirements of the Statute of 
Frauds or s. 4 of the Sale of Goods Act, 1893, have not been complied with, the defence 
must be pleaded so as to show distinctly that the defendant intends to rely upon the 
statute, and it is not sufficient merely to traverse allegations made by the plaintiff in 
anticipation of object ions founded on the statute. (See Ord. XIX., rr. 15,20 ; Clarke v. 
Cal loir, 4(1 L» J. t). B. It ; Manr/texfrr Hank v. Cook, 49 L. T. (171.) It has been held 
in the Chancery Division that it is sufficient to state generally that the Statute of 
Frauds has not bejn complied with, and that the particular section relied utxm need 
not be stated (see Jams v. Smith, [1891] 1 Ch. 384 ; and see the form, K. S. C., 1883, 
App. D., Sect. 11., post, p. 772) ; but in actions in the King's Bench Division the 
section relied upon should usually be specified. (See the forms, it. S. C., 1883, App. D,, 
Sect. IV.)

Where it cannot be gathered by reference to the statement of claim what is the 
ground of objection relied upon under a defence of the statute, the allegation of non- 
compliance with the requirements of the statute should be preceded by a short statement 
of the nature of the contract, showing what is the objection intended to be raised under 
the statute. (See the form giver supra.') A defence founded upon the Statute of 
Frauds cannot be raised by demurrer (see Catling v. King, 5 Ch. D. 0(10 ; 40 L. J. Ch. 
384 ; Dawkins v. Lord Penrhgn, 4 App. Cas. 51, 58 ; Morgan v. Worthington, 38 L T. 
443), or by an application to strike out the statement of claim (Fraser v. Pape, 91 
L. T. 340 ; 20 Times Hep. 798), but must be pleaded ns a defence.

Sections 1, 2, and 3 of the Statute of Frauds relate to leases and to the creation and 
transfer of estates and interests in land. (See pp. 216, 712.) Sections 4 and 17 are dealt 
with post, pp, 063 et seq.

(b) The provisions of s. 17 of the Statute of Frauds (which is numbered 16 in the
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the Sale of Goods Act, 1893, in respect of such contracts were not complied 
with, and the said contract is therefore not enforceable by action.

revised statutes), and of s. 7 of I»rd Tenterden’s Art have been repealeil by the Sale 
of Goods Act, 1893 (."Hi & 57 Viet. c. 71), and the following provisions of the Sale of 
Goods Act. 1893, have been substituted therefor.

By s. 4 it is enacted that :—
“(1.) A contract for the sale of any goods of the value of ten pounds or upwards 

shall not be enforceable by action unless the buyer shall accept part of the goods so 
sold, and actually receive the same, or give something in earnest to bind the contract, 
or in part payment, or unless some note or memorandum in writing of the contract be 
made and signed by the party to be charged or his agent in that behalf.

“(2.) The provisions of this section apply to every such contract, notwithstanding 
that the goods may be intended to be delivered at some future time, or may not at the 
time of such contract be actually made, procured, or provided, or fit or leady for 
delivery, or some act may be requisite for the making or completing thereof, or 
rendering the same tit for delivery.

“(3.) There is an acceptance of goods within the meaning of this section when the 
buyer docs any act in relation to the goods which recognises a pre-existing contract of 
sale, whet lier there be an acceptance in performance of the contract or not.

“(4.) The provisions of this section do not apply to Scotland.”
Sub-s. (1) above does not render contracts void,but merely renders them unenforceable 

in the Courts,consequently it would seem property may pass under contracts which are 
not capable of being proved by the written evidence required by the statute. (See 
Lucas v. JH.ro»,, 28 Q. B. D. 187,860,868 ; Huy ill t, Masher, /6. at p. :tn ; Tkylar v. 
Great /Canter* By. ft»., [1901] 1 Q. B. 774 ; 70 L. J. K. II. 499 ; 1* re Holland. [1902] 
2 Ch. 300, 373, 382 ; 71 L. J. Oh. 318.)

Any act in relation to the goods which would be of wrong if there were no contract, 
and of right if there were a contract, is evidence of an acceptance within the section 
(Abbott v. WoUey, [1893] 2 Q. B. 97 ; 04 L. J. Q. B. 387). Thus where the buyer took 
a sample from the bulk, and, after comparing it with a sample on which he had 
bought, rejected the goods, saying they were not equal to sample, it was held there 
was evidence of such acceptance (Abbott v. W'olney, supra). So a rc-salc of the 
goods or of a part of them as specific goods to a third party would appear to be evidence 
of such acceptance. (See Clhiplin v. 1logerx, 1 East, 193 ; Marx/tall v. Green, 1 C. I\ D. 
85, 41 ; 43 L. J. V. P. 133.)

Tin-re must be a transfer of the possession of the goods, or of part of them, to 
constitute an “ acceptance and actual receipt,” but this may be effected, without any 
actual removal of the goods, by a change in the character of the possession. Thus if 
goods stored at a warehouse for the vendor are, by arrangement with the warehouse
man, thereafter held for the buyer (sec Hentall v. /torn, 3 It. k C. 423 ; Pearson v. 
Dawson, 1 E. A: B. 448, 436), or if the vendor himself makes a change in the mode in 
which he holds, so as to cease acting as if owner of the goods, and thereafter acts 
merely as the bailee or agent of the buyer, there may be a sufficient “acceptance and 
actual receipt" (/Cl more v. Stone, 1 Taunt. 458 ; Cant le v. Sirorder, 29 L. J. Ex. 235 ; 
30 L. .1. Ex. 310 ; I» II. A: N. 828). But so long as the vendor continues to hold the 
goods subject to his lien as unpaid vendor there is no such change of possession as to 
satihfy the requirements of the statute (llaldey v. Parker, 2 11. k C. 44 ; Morton v. 
Tihbett, 15 Q. B. 428, 438 ; 19 L. J. <). Ü. 382).

The memorandum required by the section may be made at the time of the sale, or at 
any time subsequent thereto up to the time of action brought (Hailey v. Street ing, 9 
C. 11. X. S. 843 ; Lucan v. Dixon, 22 Q. B. 1). 357 ; 58 L. J. 1). It. 161 ; In re Holland, 
[1908] 2 Ch. at p.382: 71 L. .1. Ch. 518). It may be signed by an agent having 
authority to sign the writing relied on, and his signature may lie sufficient although 
placed there without any intention of furnishing a memorandum to satisfy the statute, 
but alio intuitu (Jones v. Victoria Graving Dock, 2 Q. B. D. at p. 323; He Hoyle
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The tik*(b).
The 4th section of the Sale of Goods Act, 18118, has not lieen complied 

with.

Defence lu an Artion upvn a Contract within ». 4 of Ihe Statute of Frawh, 
where the Statement of Claim Ihow» that the t 'untract i» within that 
Section (c).

The llli section of the Statute of Frauds has not lieen complied with. 
(See II. S. 1888, App. D., Sect. II’.)

[1HMJ 1 ('ll. HI ; «2 L. J. Ch. IH2 ; Ori/tillm Cor/unitwn v. Ilmiiher, [lHV'.IJ 2 Q. It. 
tit. OH ; UH l,.J. y. II. toil).

A memorandum is insufficient which fails to «how who the parties are, either by 
name or by a sufficient description {('ham pion v. Pin in mer, 1 B. A V. (N. U.) 252; 
Xeu'cll v. Itadford, L. It. 3 C. 1*. f>2 ; 37 L. J. C. V. 1), or which does not donerilie or 
define the subjeet matter, or which docs not state all the express terms of the contract 
{Archer v. llagnet, 5 Ex. 1125), including the price, if, in fact, a price has lieen fixed

'Urn ore v. Kinjsrote, 5 It. k ('. 583 ; Uoadleg v. M'Lune, 10 Bing. 482). Varol 
• idenee cannot lie used to complete a defective memorandum, or to connect papers 
or writings neither physically connected so as to form one memorandum, nor so 
connected by internal reference, but such evidence is admissible to identify the parties 
deserilied or the subject matter mentioned. (See Shardlow v. (\d terril, 20 Ch. I>. VO ; 
fil L. J. Ch. 858 ; Plant v. lion me, [I8V7J 2 Ch. 281 ; HVi L. J. Ch. 648 ; and see Pearee 
v. Gardner, [1897] 1 Q. It. 088; till L. J. g. It. 4.*>7 ; Gn/Nth» Corporation v. //umber, 
tnpro.) Thus where a letter contained an agreement to purchase “your wool,” 
evidence was admitted to show what wind was meant by that (Maedonald v. I»ong- 
bottom, 1 K. 4c K. 977, 987 ; 28 L. J. g B. 2V8 ; 29 L. J. Q. 11. 856). As to what arc 
“ good* ” within the section, see “ Sale of Garni»*' ante, p. 278 ; “ Share»," ante, p. 290 : 
and s. 02 (1) of the Act. Where the parties in contracting contemplate the ultimate 
delivery of a chattel the contract is in general for a sale of good*, although it may 
involve work of high skill, ns for instance the supply by a dentist of a set of teeth {Lee 
v. Griffin, cited ante, p. 320). As to sales by auction, see ante, pp. 91, 92.

(5) See preceding note.
(<•) By s. 4 of the Statute of Frauds, it is enacted that “ no action shall lie brought 

whereby to charge any executor or administrator u|sm any special promise to answer 
damages out of his own estate '* (see “ Kreentar»,'* ante, p. 171), “ or whereby to charge 
the defendant u|m>ii any special prondse to answer for the debt, default, or miscarrii'ge 
of another person” (see " Guarantee*," ante, p. 179). "or to charge any |>crson upon 
any ngrcci vnt made U|ion consideration of marriage ” (see “ Marriage,'* ante, p. 244), 
"or upon any contract or side of lands, tenements,or hereditaments, or any interest in 
or concerning them " (see "Sale of Land," ante, p. 288), “ or U|khi any agreement 
that is not to lie jierformed within the space of one year from the making thereof ” (sec 
"Annuitg," ante, p. 582), “unless the agreement ii|sin which such act ion shall be brought, 
or some memorandum or note thereof, shall lie in writing, and signed by the party to 
lie charged therewith, or some other jierson thereunto by him lawfully authorised.” 
In the case of contracts within s. 4, other than guarantees, the consideration must 
appear expressly or by necessary inference from the writing in order that the writing 
may satisfy the section. (See l^eake on Contracts, 4th cd., p. 179.)

Subject to the alsive qualification, a writing to satisfy s. 4 would seem subjeet to 
the same requirements as to one to satisfy s. 4 of the Sale of Uoods Act, 1893. (See 
ante, p. Mi4.)

The parties are sufficiently deserilied, if, from the description, their identity is certain,
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For a like form in an Action upon a Guarantee, see post, p. 672.

A like Form (it).

There w«s no agreement in writing nor was there any memorandum or 
note in writing of the alleged agreement as required by the 4th section of 
the Statute of Frauds, or at all.

The like to an Action for Wrongful Dismissal of a Serrant, where it does not 
appear from the Statement of Claim that the Contract was one which could 
rot heperformetl within a Year from the makini/ thereof (e).

The agreement was not to l>e performed within one year from the making 
thereof, and the 4th section of the Statute of Frauds has not been complied 
with.

Defence of the Statute of hérauts to an Action for Specific Performance : see 
“ Sate of Land," post, p. 772.

or is certainly iwertwinnblc so that it cannot lie ilis|iutc<l (Awi/rr v. Milter, 3 
App. L'as. 1124,1140, 1147 ; 48 L. J. Cli. 10 ; Catliny v. Atut/, 5 Ch. 1). 4»4K> ; 40 L. J. 
Ch. 384 : Curt v. Lynch, [1000] 1 Vh. 013, 615 ; 01) L. J. Ch. 345). Thus it may bo 
enough, in dealing with Ian* I, to use the phrase “the proprietor” or “ the owner," but 
not to use such words as “my client" or “the landlord,” without more (>Snlr v. 
Lambert, L. R. 18 Kq. 1 ; 43 L J. Ch. 470 ; Potter v. Dujhcbt, L. K. 18 Rq. 4 ; 43 L.J. 
Ch. 474 ; Thomas v. Brown, 1 Q. B. U. at p. 72o ; and see Coombs v. Wilkes, [1891] 3 
Ch. 77 ; 01 L. J. Ch. 42).

(//) This form may be found useful to compel a distinct reply of part performance, 
of which particulars may be required.

The equitable doctrine with respect to part performance taking a case out of the 
statute, is applicable only in cases to which a Court of equity would have applied it 
before the Judicature Acts (Britain v. Hossiter, 11 Q. B. I). 123 ; 48 L.J. Q. B. 302; 
cited “ Muster and Serrant," post, p. 735; Maddison v. Aldtrson, 8 App. Cas. 407 ; 
32 L. J. Q. B. 737 : McManus v. Cooke, 35 Ch. 1). 081 ; 50 L. J. Ch. <102 ; La eery v. 
Perselt, 31) Ch. D. 5U8 ; 57 L. J. Ch. 670).

The nets of part |>erformanec must be acts unequivocally referable to, and done 
with n view to |>erforining the verbal contract (Maddison v. Aldorson, supra). See 
further as to |Mirt performance, pp. 210, 217.

(#•) By agreements not to be |>crfi*rmed within a year, agreements incapable of com
plete performance on cither side within that peril si are meant (Donellan v. Head, 5 
B. & Ad. 1*03 ; Miles v. New /.inland Estate Co., 32 Ch. 1). at pp. 270, 290 ; McGregor 
v. McGregor, 21 Q. B. D. 424 ; 57 L. J. Q. B. 501). An agreement to serve for a year, 
the service to begin next day, is not an agreement “ not to be |>erformed within a year” 
(iSmith v. Gold (\mst Explorers, [1003] 1 K. B. 538; 72 L. J. K. B. 235).

*3
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Qamiot (/).
Offence Hint the Contract sued on teat a Gamimj or Wagering Contrai t.

The alleged contract [or. agreement] was [or, The money claimed is money 
which was agreed to he paid by the defendant to the plaintill" under]aeon- 
tract [or, agreement] by way of gaming or wagering within the Statute 8 & 9 
Viet c. 109, s. 18.

Particulars :—[(/ire /larticulare showing how the contract was within the 
statute, as, for instance] The alleged contract was a bet on a horse race.

(/) At the common law a u'aycr was in general binding ((lotnl v. Elliott, 8 T. It. 
093 ; //<####/«/#•« v. Hi#/*/#, 1 (). B. D. 18V : 45 L. J. Q. B. 288) ; but now by the (laming 
Aet, 1845, infra, all agreement8 by way of gaming or wagering are null and void.

A wafer is a promise made upon a chance event in which neither party had any 
interest, except that created by the wager. The essence of gaming and wagering is, 
that one party in to win and another to lose on a future event which is uncertain at 
the time of the contract (//#acker v. Hardy, 4 Q. B. 1), <11)5,per Cotton, L.J, ; Craudey 
v. White, 11 Times Hep. 217, 248 ; and see further Carlill v. Carbolic Hall Co., [18V2J 
2 Q. B. 484, 490 ; 01 L. .1. Q. B. 6V6 ; [18V3J 1 Q. B. 250 ; 02 L J. Q. B. 257 ; Lockwood 
v. Coojwr, [1903] 2 K. B. 428 ; 72 L. J. K. B. 090).

By the statute V Anne, c. 14, as amended by 5 Ac 0 Will. 4, e. 41, s. 1, all notes and 
bills given for money won by gaming at cards or other games, or by betting at such 
games, or for any money knowingly lent for that purpose are deemed to have been 
made for an illegal considérât ion.

The indorsee of a cheque given in payment of a bet on a horse race cannot recover 
on it if at the time he took it he knew that it was so given ( Woolf v. Hamilton, [1898] 
2 Q. B. 337 ; 72 L. J. (). B. 49). As to the recovery of money paid to the holder of 
such securities, see s. 2 of the lust-mentioned Aet.

The (laming Act, 1843 (8 a. 9 Viet. c. 109), s. 18, enacts “ that all contracts or agree
ments, whether by parol or in writing, by way of gaming or wagering, shall be null 
and void ; and that no suit shall lie brought or maintained in any (’ourt of law or 
equity for recovering any sum of money or valuable thing alleged to lie won u|hjii any 
wager, or which shall have been dcqiositcd iu t he hands of any person to abide the 
event on which any wager shall have been made : provided always, that this enactment 
shall not lie deemed to apply to any subscription or contribution or agreement to sub
scribe or contribute for or towards any pla'e, priée, or sum of money to be awarded to 
the winner or winners of any lawful game, s|>ort, pastime, or exercise."

By the (laming Act, 1892 (55 At 50 Viet. c. V), s. 1, “ any promise, express or implied, 
to pay any )>erson any sum of money |>aid by him under or iu respect of any contract 
or agreement rendered null and void by the 8 At 9 Viet. c. 109," is itself made null and 
void, and it is enacted that no action at the suit of the payer shall lie to recover such 
money ; and similarly any express or implied promise “ to pay any sum of money by 
way of commission, fee, rewind, or otherwise in respect of any such contract, or of any 
services iu relatiou thereto or iu connection therewith " is thereby made null and void, 
anti no action can be brought to recover such money.

A wagering contract for the sale of goods, where the amount of the price was not 
lixed with any regard to the value of the gotsls, but was hum le to depend upon the 
result of what was substantially a wager, was held void under the 8 Ac 9 Viet. c. 109, 
s. 18 (lion rite v. Short, 6 K. Ac U. 904 ; 25 L. J. y. B. 19(1). So also where remuneration 
for services was made contingent upon the result of betting on a race, the contract was 
held void under the 8 Ac 9 Viet. c. 109, s. 18, above cited (Hiyyinton v. Simjmon, 2 C. 1*. D. 
74» ; 4tl L. J. U. P. 192).

The proviso iu that section only applies where there is a subscription or contribution 
for a plate or prise, Ace., without there being anything amounting to a wager ou the 
|>art of those subscribing or contributing {Cartons v. Alexander, 5 E. Ac B. 203 ; 24



CG8 DKFKNl'KS, KTC. IN ACTIONS ON CONTRACTS.

Defence under the (taming Act, 1802, to a Claim for Moneg Paid at the 
Deques! of the Defendant, that the Paginent was made in respect of a 
darning or Wagering Contract.

The alleged payment was made by the plaintiff under or in respect of a 
contract or agreement by way of gaming or wagering which was rendered 
mill and void by the Act N A It Viet. c. 109.

Particulars :—[State the particulars, showing ho a? the contract was within 
the .-If/.]

!.. J. Q. It. 277 ; (\nmbt v. Dibble, I,. U. 1 Kx. 248; 85 L. J. Ex. 167 ; Dalton v. 
Xetnnan, 1 1*. D. 573). The first portion of s. 1 of the Gaining Act, 18112, prevents
a commission agent or other person from recovering from another, money which he has, 
at that other's request, paid in discharge of that other's bets or wagers (7 at am v. Deere, 
[1898] I (). It. 41 : 62 L. J. <). It. 80 ; and see Safiery v. Mayer, [1!MH] 1 Q. B. 11 ; 70 
L. J. g. It. 145), whilst the second portion prevents an agent from enforcing any 
claim for commission on betting or similar void transactions in stocks or shares.

Before the passing of the Act it was held that a I sitting agent employed by the 
plaintiff to make bet* for him was liable to him for moneys received from the losers of 
the bets (Drift y er v. Saraye, 15 Q. B. I). 363 ; 54 L J. g. It. 464 ; Moore v. Peachey, 
7 Times Hep. 718 ; Poller v. I'ml ri nylon, V Times Hep. 54), and it would seem that the 
Act makes no difference in this respect {De Motion v. Desjamin, 63 L. J. g. It. 248 ; 
O'Snlliran v. Thomas, [1895] 1 (). It. at p. 7tMl).

Money lent for the purpose of playing at an illegal game cannot be recovered 
{MKinntH v. Dohinnon, 3 M. k W. 434 ; Pint! v. /tuber, 5 M. & G, 335).

Money lent for the purpose of enabling the borrower to pay bets already lost to 
tldrd parties was held previously to the (laming Act, 1892, to create a debt which 
could be recovered from the borrower {//ill v. Pox, 4 II. 4c N. 359 ; Kx p. Pytre, 8 
Ch. l>. 754), and it would seem that a bona title loan, as distinguished from a payment 
of a bet by the alleged lender, can still be so recovered.

No action will lie against an agent employed to make bets for neglecting to make 
them, as they would lie void if made {(\then v. Kittell, 22 g. B. D. 689 ; 58 L. J. 
g. B. 241).

(’ontracts of wagering made under the form of insurance by parties having no 
interest in the subject-matter are provided against by statute. (Seepunt, pp. 691, 694.)

Wagers on the price of stock, in the form of contracts for the sale and <leiivery of 
stock, aie subject to the above statute 8 & 9 Viet. e. 109. Accordingly, a mere “ time 
bargain ' or agreement for a nominal purchase or sale of shares and stocks, whereby 
the |Millies merely agree to pay or receive the differences, is a gaming and wagering 
transaction within the meaning of the statute {Grizcn'ood v. Diane, 11 ('. B. 526 ; /tarry 
v. Cron key, 2 .1. X II. 1 : Px //. Phillip*. 2 De (1. F. 4c J. 634 ; Thacker v. Hardy, 4 
g. B. I>. 685 : 48 L J. g. B. 289). Where both parties intend that no shares or stocks 
shall pass. but. that differences only shall lie paid, it may be a gaming transaction, even 
though on the face of the contract there would seem to lie a right to call for delivery 
of the shares or stocks, such contract being merely intended to cloak the fact that the 
transaction was one of gaming{/'nirernal Stork Kxelianyr v. Strarhan, [1896] A. (' 
166 ; 65 !.. ,1. g. B. 429 ; In re (Here, [1899] I g. B. 791 ; 68 L. J. g. B. 5oV ; and 
see Forget v. Otfiyny, [1895] A. C. 318 ; 64 L. J. 1*. ('. 62). Where, however, one of 
the parties is intended to make and makes actual contracts on which he is liable to 
deliver or take the stock, the contract is valid {Thacker v. Hardy, supra).

Where any money or thing is dep«*ite l with a stake holder to abide the event of a 
wagering contract, the debitor may withdraw the authority of the stake holder to 
pay it over or transfer it according to the event at any time More he has in fact 
done so, and may recover his déduit by action from such stake-holder, and this even

4



OAMINO. (ïfii)

The tike In Claim» hy a /telling Agent for Money Lent In the befemhinl 
ami for Money Paiil amt Work done for him at hi» Itequeat,

1. No money was leu ' _ ; plaintiff to the defendant.
2. The money alleged to have been lent to and paid for the defendant 

was money paid by the plaintiff in discharge of bets made by [or, for] the 
defendant with certain other persons, which said liets were contracts hy 
way of gaming and wagering rendered null and void hy the Act 8 & il 
Viet, c. 10».

8. The work alleged to have liecn done by the plaintiff consisted solely 
of services in relation to or in connection with contracts by way of gaming 
and wagering rendered null and void by the said Act.

Oefenre to an Action on a Promiotory Noie or Cheque, Ihnl the Note or 
Cheque was made or drawn for Money loot lo Ihe Plaintiff u/ion a 
Wager (8 <{• 9 Viel.r. 109, «. 18)(yj.

The defendant made and delivered the note [or, cheque] to the plaintiff

though the event ha* taken place (Hampden v. HW*A, ante, p. 007; O'SulUran v. 
Thomna, aupra ; Higgle v. Iligga, 2 Ex. 1). 422; 4It L. J. Kx. 721 : Purge v. .{thirty, 
[1900J I Q. B. 744 ; 00 L J. ÿ. B. 588 ; Shmdhrrd v. Hoherta, [1900] 2 Q. B. 4i»7,1102 ; 
09 L. .1, Q. B. sou). Thus in the vane of a match where each competitor deposits his 
stake with a ■take-holder, the winner can recover his own stake, anti the loser, if it is 
still iu the hands of the stake-holt 1er, can recover his (/A.).

After the event it is too late to sue the stake-holder for a return of the de|swit if 
lie has paid it over without not ice that his authority to do eo was withdrawn (Hnmjalen 
v. UV//*Zr, aupra ; In re Cron min*, [1898] 2 Q. B. 888, 807 ; Purge v. Aahleg, au pro).

Where the plaintiff advanced a sum of money to the defendant to Ik* used as the 
defendant's share of the capital in making lifts for their joint benefit, it was held, that 
after it had been lost in such lietting the plaintiff could not recover it from the defen
dant, as to do so would be to recover money “ paid in reflect of a wagering agreement 
and upon an implied promise to repay money paid by the plaintiff “ In respect of*' 
such agreement (Nrijfery v. Mayer, [1901] 1 y. B. 11 ; 70 L. J. K. B. 14*»). In another 
case the plaintiff advanced for the defendant his stake in a Isixing match u|sin the 
terms, that if the defendant won, he was to lie repaid by the defendant. The defendant 
did win but did not repay the advance. It was held that no action would lie to 
recover the advance ((Mr nr y v. dimmer, [1807] 1 y. B. <184 ; fill L. .1. y. B. 415). 
The money, it will lie observed, censed, when advanced, to lie the plaintiff's, and the 
repayment depended on the event of the wager. (Sec Purge v. Aahley, aupra.)

Lotteriea are prohibited by lo X 11 Will. 8, c. 17, ami 42 Geo. 3, c. lit*. Sales by 
lottery are prohibited by 12 Geo. 2, c. 28. and the lands, goods,Xc., set up and exposed 
for sale in such manner arc to lie forfeited to such |ieraon as shall sue for the same. 
(See s. 4.) Am to what constitutes a lottery, see Taylor v. Smetten, 11 y. B. 1>. 207 ; 
Parelay v. Pearaon, [1898] 2 C'h. 154 ; 112 L. J. Ch. I1S6 : St ml da ri v. Sayar, [1895] 2 
y. B. 474 ; 04 L. J. M. C. 284 ; /lord inch v. Lute, [1904] I K. B. 2«»4 ; 73 L J. 
K. B. 90.

(g) Bills, cheques, and notes given for gaming debts within the description of the 
statute of Anne, are deemed to lie math; for an illegal consideration ; while bills, cheques, 
and notes given under gaming or wagering contracts within the statute of Victoria

62



DEFENCES, ETC. IN ACTIONS ON CONTRACTS.670

for money won by the plaintiff from the defendant. upon a contract made
between them [on the------------- , 19—], by way of wagering.

Particular* are a* follows :—[/Are state shortly the nature of llit roiilratt 
sufficiently In show that it ira* roiil nailer the above eileil statute.']

Defence to an Act inn on a Hill of Exchange, Ilia! the Hill iras acce/ileil by the 
Defendant for Money iron by the Plaintiff from the Defendant by 
Gaming (9 Anne, r. 14 ; 5 <(' 0 Will. 4, e. 41, «. 1 ) (g).

The bill was aeeepted by the defendant for money won front him by the
plaintiff on the------------- , 19 —, by gaming [or, lietting on gaming] at
cards [or, by lietting on a horse race called the----- , at------, or other game,
according to the facts].

Defence to a like Action by an Indorsee, that the Iiilt iras arce/dcil by the 
Defendant for Money iron by the Drawer from the Defendant by 
Gaming, and that the Hill was afterwards indorseil to the Plaintiff 
with Xotice, or without Consideration, or when Overdue.

The bill was accepted by the defendant for money won from him by
[A. H.] the drawer [on the------------- , 19—], by gaining [or, lietting on
gaming] at cards [or, by betting on a horse race called the------, at------,
or other game, see the last precedentJ and the said bill was afterwards 
indorsed by the drawer to the plaintiff, with notice of the facts altove 
mentioned [or, without consideration, or, when overdue].

Defence to a Claim against a iJealer in Shares for the wrongful Detention of 
Securities deposited with him by the Plaintiff, Huit the Securities were 
de/sisileil as Cover on Share Transactions, and had been, before Action, 
a/i/iropriated to that purpose (A).

1. The said securities referred to in the statement of claim were deposited 
by the plaintiff with the defendant on the-------------, 19—, as security for

only, being given under contracts which arc void, arc in the same condition as if given 
without consideration (Fitch v. Joses. 5 E. A It. 238 ; 24 L. J. Q. B. 293). In the 
former case, as for initmice when the consideration is a bet on a horse race, a holder for 
value with notice of the circumstance* under which the hill was given cannot recover 
on it (/fni/ v. Aytisg, III t). It. 423 ; Hen// v. I/o mitt os, sole, p. 087, and see sste, 
p. 004). In the latter case a holder for value can recover on it, ns for instance where 
the consideration is a gaming debt arising from gambling on the Stock Exchange 
(Lillcy v. liait tin, 50 1,. J. Q. B. 248).

(g) See preceding note.
(A) If the claim shows that the authority to transfer or sell the securities was
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the dno payment by the plaintiff to the defendant of any money which 
might thereafter become due from the plaintiff to the defendant in respect 
of any dealings between them in stocks or shares, and upon the terms
agreed to verbally [or, at the rate may 6e] on the------------ , 19—, that the
defendant should upon default on the part of the plaintiff in payment of 
any such money be at liberty without further notice to the defendant to 
appropriate the saiil securities or any portion thereof at their market value 
in or towards payment of such debt, or at his option to sell the same and 
appropriate the proceeds in or towards payment of such debt and of hie 
reasonable charges for so selling.

2. A sum of £------became due on the-------------- , 19—, from the plain
tiff to the defendant in respect of such dealings between them in stocks and 
shares.

Particulars of the dealings are as follows :—[State tame.]
8. The plaintiff did not pay and has not paid the said sum of £----- , or

any of it, and on the-------------, 19—, and before this action, the defendant
in accordance with the terms of the said deposit appropriated the saiil
securities at their market price £----- towards |»yment of the said sum of
£--- .

Particulars of market prices :—[State same.]
4. Except as aforesaid there was no detention of the said securities or of 

any of them.
6. The said securities were not, nor were any of them the property of the 

plaintiff at the time or times of or since the alleged detention thereof.

Gift.

See pott, “ Money Lent," p. 740 ; “ Gift," p. 85G.

Guarantees.

Genial of the Contract of Guarantee.

The defendant denies that he made or gave the guarantee referred to in 
the statement of claim.

withdrawn before action, it may be necessary to allege In the defence that the transfer 
or sole took place before the notice of the withdrawal was received.

Securities de|>oaited as cover for differences on wagering transactions In stocks and 
shares may !*.• recovered bark by the owner who has de|i08ited them, at any time until 
they have, without notice of the revocation of the authority to appropriate them In 
discharge of the differences, been in fact appropriated as |icrmittcd by the terms on 
which they were de|H>slted (Uoieerml Stock A’j•change v. Strackat, [1896] A. C. 16i! ; 
65 L. J. Q. B. 128 ; Strnrhnn v, Uni rental Stork Krrkange (No. 2), [1895] 2 Q. B. (197 ; 
61 L. J. Q. B. 178 ; /* re ('rot mi re, [1898] 2 (j. B. 38.), 396 ; 67 L. J. Q. B. 620).
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Defence that the allegal Contract diil ml *ati»fy the Statute of 
Fratuh (i).

The 4III iicction of the Statute of Knmiln was not complied with in 
respect of the alleged contract of guarantee.

Defence to mi Action on a Guarantee for the Price of Good* «old, that 
the Plaintiff did not «apply the Good» on the Guarantee (k).

The defendant denies that the plaintiff supplied the alleged or any goods 
to the said A'. F., or that he did so (if at all) on the guarantee.

(Set R, S. C„ 1888, A/p. E., Sect. III. No. 1.)

Defence to a like Action, that the Plaintiff did not «apply the Goode 
according to the Term» of the Guarantee (k).

The gnaranlee sued on was a guarantee for the price of such goods only 
as the plaintiff should sell and deliver to E. F. on the usual terms of dealing 
between them, vis. [here «late irhal the ututd term» were"}, and the goods in 
the statement of claim mentioned were not sold or delivered by the plaintiff 
to the said E. F. on those terms.

Defence to a like Action, that the Good« were «old to the Princi/ial on 
Credit, awl that the Perimt of Credit had not expired at the Time 
of Action brought (k).

The goods referred to in the statement of claim were sold and delivered 
by the plaintiff to A". F., on [two months] credit, and that period of credit 
hail not expired at the time of action brought. The said terms of credit 
were agreed to vcrladly on the------------- , 19—.

(i) ll is necessary lo plead s|ieeially the defence that the alleged contract was not 
in a form sufficient to satisfy the Statute of Frauds. Hy the Mercantile Law Amend
ment Act, 1 Soil, s. X, note, p. 17V. the consideration for the guaiantec need not he in 
the writing. (See ante, p. 603.)

(A) If the defendant intends to contest the fulfilment of any condition precedent to 
the plaintiff's right of action, e.f., if the defendant disputes that the goods were supplied 
In accordance with the guarantee, or that the princi|inl made default, or that the defen
dant hail notice of It, where such notice is necessary (as to which sec anle, p. 17V), he 
must distinctly specify such condition in his pleading, unless it sufficiently appears 
front the statement of claim, and must stale its non-fultilmcat. (Sec Ord. XIX., r, 14, 
cited ante, p. 167.)
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Ikjriiee to ail Action on a Guarantee of a Debt, of Payment by 
the 1‘rmcipal.

The principal debtor, the said A'. satisfied the claim of the plaintiff
by payment before action on the-------------, 11)—.

(See li. 8. I'., 188.1, App. D„ * /. IV.)

Ikfence to ait Action on a Conlinuin;/ and Revocable tiunrantee, that 
the Ikfemlant revoked the Guarantee before the Transaclimu alleyed (t).

The guarantee sued on was [by the express terms thereof] revocable by 
notice, and before the plaintiff made any of the advances to (I. If., in respect 
of which [or, sold or delivered any of the goods in respect of the price whereof] 
this action is brought, the defendant revoked the alleged guarantee by notice 
to the plaintiff. Such notice was in writing and contained in a letter from
the defendant to the plaintiff dated the------------- , 11)— [or, as the rase
may Ac],

(/) Where the guarantee is a continuing one, the guarantor may, in general, by 
notice terminate his liability in respect of future transactions, but this is not so where 
it a[i|iears from the document of guarantee, as construed by the light of the surround
ing circumstances, that it was the intention of the parties that it should not be thus 
terminable {(/(ford v. Varie*, 12 C. B. N. 8. 748 ; 81 L. J. C. 1*. 31V ; Co nit hart v. 
('lent rut sou, 5 Q. B. L>. 42 ; 4It L. J. <). B. 2U4 ; It u rye** v. Err, L 11 13 E<|. 450, 457 ; 
41 L. J. Ch. 515). Notice of the death of the guarantor would also, in general, terminate 
liability in respect of future transactions, as against the estate of the deceased, where 
it did not. ap|H*ar that the intention was to the contrary (f’oulthart v. ('Inurutsou, 
supra ; Lloyd's v. Harper, Hi Ch. D. 2V0 ; 50 L. J. Ch. 140 : Decked v. Add y man, V 
«.». H. I» 7<t . :.i I. I h It. MV . UMw v. hmj. !.. T. tos ; in m êUmti I MM 
1 Ch. 573 ; «4 L. J. Ch. SIN) ; Dadd v. W helan, [18V7J 1 Ir. 11. 575). Where the con
sideration for a guarantee was the admission at Lloyd's of an underwriter, whose future 
conduct in that position was guaranteed, it was held that the guarantee was not 
revocable by notice of the death of the guarantor, and that his estate remained liable 
(Lloyd * v. Harjtrr, supra ; In re ('rare, [1002J 1 Ch. 733 ; 71 L. J. Ch. 358). Where 
the consideration is an act done once for all, the guarantee is not revocable on death or 
by notice (VA.).

A guarantee for the fidelity of a collector, clerk, or servant would in general be 
regarded ns not revocable, except upon discovery of such dishonesty on his part as 
would render it impro|ier and unfair towards the surety for the employer to continue 
him in his service (Oilrert v. (Jordon, 3 M. k By. 124 ; Lloyd's v. Harper, supra ; and 
see further /W, p. 677).

Where a guarantee is joint only, the death of one of the guarantors would seem, 
where there is nothing to show a different intention, to give to the survivor or survivors 
a right to treat the guarantee as terminated by the death, and inapplicable to future 
transactions, but the |inrties may, by their conduct or by express agreement, continue 
the guarantee notwithstanding the death (.[»hhy v. Day, 54 L. T. log).

A continuing guarantee given to or for a firm is, in the absence of agreement to the 
contrary, revoked as to future transactions by a change in the mcml>ersliip of the firm 
(The Partnership Act, 181H), s. 18).

B.L. X X
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Defence that the üutinmlee was procured by Fraud (m) : 
see “ Fraud," aide, p. 65fi.

Defence that the Plaintiff discharged the Defendant by yiviny Time to 
the Principal Debtor (a).

The defendant was released by the plaintiff ou the------------- , 19—,
giving time to the principal debtor, E. F., in pursuance of a binding 
agreement.

Particulars of the agreement to give lime are as follows :—[State the 
particulars.]

(See R. S. C., 1888, App. D., Sect. IV.)

(w) The relation of creditor ami surety (unlike the contract of insurance) does not 
require n full disclosure by the former to the latter of all material facts relating to the 
principal debtor, and the mere non-communication of such facts, where it does not 
amount to fraudulent concealment, does not invalidate the guarantee (Hamilton v. 
HV//.WI//, 12 ci. & I’, lot ; North British Jainwmw Co. v. ZJoi/d. i<» Kx. 588 : 21 I.. .1. 
Ex. 14 ; Lee v. Jouet, 17 C. B. N. 8. 482 ; .84 L. J. C. V. 1.81 ; see Railton v. Mathews, 
10 Cl. k F. 934 ; and see Seaton v. J lu maud, [1890] 1 Q. B. 782 ; 08 I,. J. Q. B. 031 ;

A. C. 185 ; 09 L. J. Q. B. 409.
(//) A surety on paying the debt in respect of which the guarantee was given 

becomes entitled to the benefit of the remedies and securities which the creditor has 
against the principal debtor, whether, when he became a surety, he knew of them or 
not. (See 19 k 20 Viet. c. 97, s. 5, cited ante, p. 179 ; Mayhew v. Crickett, 2 Swanst. 
185 ; Duncan v. North and South Wales Jtank, 0 App. Cas. 1 ; 50 L. J. Cli. .855 ; 
Forbes v. Jachson, 19 Ch. D. 015 ; 51 L. J. Ch. 090 ; Ward v. Dank of New Zealand, 8 
App. Cas. 755, 705 ; 52 L. J. P. C. 05 ; Dii'on v. Steel, [191)1] 2 Ch. 002 ; 70 L. J. Ch. 
794 ; and sec further, notes to Dering v. Winchelsea, 2 White k Tudor L. C., 7th ed., 
p. 535.)

If the creditor gives time to the principal debtor under a binding contract with him 
to that effect, without the authority or consent of the surety, the latter is thereby 
discharged, unless the rights against the surety are expressly reserved ; for the surety 
is deprived by such contract of his right ujion payment of the debt to have the 
securities and remedies of the creditor, and to enforce them, if necessary, in his name 
(Iteen v. Herrington, 2 White k Tudor, L. C., 7th ed., 508 ; Fraser v. Jordan, 8 K. k 
B. .803 ; 20 L. ,). Q. B. 288 ; ()rerend, Gurney ,<• Ce. v. Oriental (brjuiration, L. 11. 7 
11. L. 348 ; Croydon (fa* Co. v. Dickinson. 2 C. V. D. 40 ; 40 L. .1. C. P. 157 ; Ward v. 
Jtank of New Zealand, supra; Clarke v. Jiirley, 41 Ch. L>. 422, 434 ; 58 L. J. Ch. 
010; House v. Jtradford Jtankiny Co., [1894] A. C. 580 ; 03 L. J. Ch. 337). When 
the liability of a surety has been discharged by the extension of time granted to the 
debtor (under a binding contract to that effect) goods or pro|»erty pledged by the 
surety with the creditor as security for the debt or liability guaranteed are or is, in 
general, discharged also (Dolton v. Salmon, [1891] 2 Ch. 48 ; 00 L. .1. Ch. 237). The 
release by the creditors of a principal debtor discharges the sureties unless they have 
agreed to the contrary, or unless the release is expressly made subject to the reserva
tion of the rights of the sureties (Overend, Gurney <$’ 0>. v. Oriental Corporation, 
L. 11. 7 II. L. 318 ; and cases infra).

The original contract of guarantee may expressly reserve to the creditor the right to 
give indulgence to, or to release the principal debtor without discharging the surety, 
ami in such eases the surety will not be discharged by the creditor's giving time to, or 
icleasing the principal debtor in accordance with the right reserved {Couper v. Smith,

1
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A like Defence, where the Surety is eued as a Principal upon a Promissory 
Note on which he appears as primarily liable; see “ Bills of 
Exchange,” ante, p. 614.

I M. Je W. 519 ; Union Hank of Ma nr/tester v. Beech, 3 11. hi V. 672 ; 31 L. J. Ex. 133 ; 
tec Croydon Gas Co. v. Dickinson, supra').

In order that the giving of time by the creditor tuay have the effect of discliarging 
the surety, the rule is that "there must be either a new security given to extend the 
time, or a binding agreement upon a sufficient consideration to suspend the remedy." 
(See Mo** v. Halt, 5 Ex. 46, 50 ; Bolton v. Buckcnham, [IKU1J 1 (J. B. 278 ; OU L. J. 
Q. B. 261 ; and cases cited supra). If no such security is accepted, ami no binding 
agreement to give time is entered into by the creditor, the mere fact of his giving time 
for payment, and forbearing to enforce his remedies against the principal debtor, will 
not discharge the surety, unless, by the contract between him and the creditor, the 
latter has undertaken that he will actively enforce those remedies. (See Price v. 
A irk ha m, 3 II. At C. 437 ; Story's Eq. Jur., § 320 ; notes to Bees v. Berrinyton, supra.) 
A contract with a stranger to give time to the principal debtor does not affect the 
right against the surety (Fraser v. Jordan, supra ; Clarke v. Birley, supra).

Where the guarantee was for the payment of the price of |>eriodical supplies of gas 
to be paid for by monthly payments, it was held that, as the surety's contract was 
severable, the giving of time to the principal without the surety's consent on one occa
sion, did not affect the surety's liability as to subsequent payments {Croydon Has (h. 
v. Dickinson, supra).

An agreement to give time to, or a covenant not to sue. or a release of the principal 
debtor, qualified by a reservation of remet lies against the surety, preserves all the rights 
of the creditor against the surety, as also all the rights of the surety against the prin
cipal debtor (Aearsley v. Cole, 10 M. ât W. 128 ; Price v. Barker, 4 E. k B. 70U ; 24 
L. J. y. B. 130 ; Jlrngier v. Marshall, L. It. 5 V. 1\ 4 ; 39 L. J. U. 1\ 14 ; Bateson r. 
Costing, L. It. 7 V. 1*. 9 ; 41 L. J. C. l\ 53 ; and see the notes to Bees v. Berrinyton, 
supra ; and post, p. 753).

If after giving a guarantee the creditor, without the authority or consent of the 
surety, alters the contract made with the principal debtor, the surety is thereby dis
charged, on the ground that he cannot la* made liable for nonqierformancc of a contract 
he has not guaranteed (Croydon Cas Co. v. Dickinson, 2 ('. V. D. 40, 19 ; 40 L. J. Q. B. 
157 ; Holme v. Brunskill, 3 (j. B. L). 495 ; 47 L. J. Q. B. 010 ; Ward v. Bank of .Veto 
Zealand, 8 App. V a. 755, 703 ; 52 L. J. V. V. 05 ; Taylor v. Bank of A. S. Wales, 11 
App. Cas. 590, 003 ; 55 L. J. V. C. 47 ; In re Wolmershausen, 02 !.. T. 541).

Where the guarantee is for the |>erformance by a third party of the duties of a 
particular office, a substantial change in the duties of the office not within the contem
plation of the parties at the time of the giving of the guarantee would, in general, be 
such an alteration (Arlington v. Merrieke, 2 Saund. 403 ; Bonar v. Macdonald, 3 II. L. C. 
220 ; Bex v. Herron, [1903J 2 Ir. It. 474). An appointment to a new ami additional 
office would not, in the absence of any agreement or understanding that the |ierron 
whose conduct was guaranteed was not to be ap|»ointcd to any additional office, dis
charge a surety (Sk il left v. Fletcher, L. It. I ('. I\ 217 ; lh. 2 C. I*. 409 ; see further, 
Guardians of Mailing Union v. Graham, L. It. 5 C# V. 201 ; 39 L. J. t). B. 74).

A surety is, in general, discharge I by any dealing between the princqsds which 
impairs his position or deprives him of his remedies, whet her against the princi|»al debtor 
or against his eo-sureties, if he has not assented to such dealing {Croydon Gas Co. v. 
Dickinson, supra ; Holme v. Brunskill, 3 (). B. I). 495, 505 ; 17 !.. J. y. It. 010 ; Ward 
v. Bank of Xete Zealand, supra ; and see Mansfield Union v. \\ right, 9 Q. II. I) 083).

The loss or wasting by the creditor of a security to the lienetit of which a surety 
would, on payment of the debt or liability guaranteed, be entitled, will o|>crutc pro 
tanto as a release of the surety, on the general principle that a creditor with a pledge

x x 2
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Reply to the preceding Defences, that the Remedies agamst the Surety were 
reserved by the Agreement for giving Time.

The alleged agreement giving time to the principal debtor expressly 
reserved the remedies against the surety.

(ft. & C., 188:!, App. E., Sert. I.)

Reply tv tike Defemes, that the Time was given in Pursuance of Provisions 
contaiiwl in the Guarantee.

The guarantee sued on contained a provision empowering the plaintiff 
to give time to the principal debtor, without thereby prejudicing his rights 
or remedies against the defendant, and [the alleged agreement was made 
and] the alleged time was given in pursuance of that provision.

or other security is bound to account not only for the money lie has made out of 111 ! 
security, but also for that which he ought to have made out of it ( Wuljf v. Jay, L. It. 
7 Q. 11. 756 ; 41 L. J. Q. It. 322 ; Polak v. Ecerett, 1 (j. It. 1). 66» ; 40 L. J. Q. It. 218 ; 
Ward v. Hank of Xcu) Zealand, supra ; Taylor v. llank of X. S. Wales, 11 App. Cas. 
5%, 003 ; 55 L. J. 1\ C. 47 ; In re Wolmcrshausen, 02 L. T. 541).

Mere passive inactivity on the part of the creditor, or neglect to call the principal 
debtor to account, or to enforce payment from him with reasonable despatch, will not 
discharge a surety (Black v. Ottoman Hank, 8 Jur. N. 8. 801 ; and sec further, post, 
p.

A surety is not relieved from his liability by the discharge of the principal debtor in 
bankruptcy, or by the creditor's acceptance of a composition or scheme of arrange
ment in proceedings against the principal debtor under the Bankruptcy Acts, 1883, 
1800. (See ante, pp. 602, 504, 505.)

The surety,on paying the debt or the part of a debt in respect of which the guarantee 
was given, has ordinarily the light of receiving dividends or a composition under such 
bankruptcy proceedings in respect of the amount so paid. (See Gray v. Seckhani, L. R. 
7 Ch. 880 ; 42 L. J. Ch. 127.) ltut in some cases the terms of a limited guarantee may 
be such as to deprive the surety of this right, and to give the whole benefit of any such 
dividends or composition to the creditor, leaving the surety liable for the ultimate 
balance due ; and in such last-mentioned cases the surety, if sued by the creditor for 
the amount guaranteed, cannot claim to deduct any dividends or composition which 
the creditor may have received from the estate of the principal debtor. (Sec Ellis v. 
Emmanuel, 1 Ex. D. 157 ; 4(1 L. J. Ex. 25 ; Midland Hanking Co. v. Chambers, L. R. 
Ch. 31)8 ; 38 L. J. Ch. 478 ; Ex j>. Xutional Hank, 17 Ch. D. 1)8 ; Ex p. Xutional 
Prorident Bank, [181)6] 2 Q. B. 12 ; 65 L. J. Q. B. 481.)

Where the surety is sued upon an instrument upon the face of which he appears as 
primarily liable, as upon a bond or promissory note which he has made jointly or jointly 
and severally with the principal debtor, he may plead that he entered into the contract 
or made the bond or note, &c., as a surety only for the principal debtor, and that this 
was then, or before the dealings complained of as unfair to the surety, known to the 
plaintiff, and he may thereupon further plead any facts which may constitute a defence 
under the doctrines of suretyship, as, for instance, the giving of time to the principal 
debtor under a binding agreement. (See lires v. Herrington, supra ; Evans v. Brem- 
ridge, 8 D. M. & G. 100 ; 25 L. J. Ch. 102, 334 ; House v. Bradford Hanking Co., cited 
ante, p. 674 ; and see ante, p. 614.)
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For a form of Defence including an Objection in Point of Law, 
see ante, p. 561.

Defence to an Action on a Guarantee for the due Accounting by a Collector 
that he did duly Account (o).

The defendant denies that the said X. Y. did not duly account for and 
make due payment of all moneys received by him on behalf of the plaintiff 
as his collector.

To a like Action, that the Collector was, without the Assent of the Guarantor, 
continued in the Service of the Plaintiff after Discovery by the Plaintif 
of Acts of Dishonesty on the part of the Collector, which rendered it the 
Duty of the Plain tiff to have discharged such Collector (o).

1. The alleged non-accounting and failure to make due payment on the 
part of the said X. Y., were acts of dishonesty and embezzlement on his 
[art, and they took place after similar previous acts of dishonesty and 
embezzlement had to the knowledge of the plaintiff been committed by the 
said X. Y. as such collector during the existence of the said guarantee.

Particulars of previous acts :—[State same.]
2. The plaintiff might and ought to have discharged the said X. I”, from 

his said employment as his said collector upon the discovery of such pre
vious acts of dishonesty and embezzlement, and before the non-accounting 
and failure to make due payment on the part of the said X. Y. now alleged.

8. The plaii.'iff did not upon such discovery inform the defendant 
thereof, but without the consent of the defendant and contrary to his duty 
to the defendant as such surety as alleged, continued and retained the said 
X. Y. in his employment as such collector, and thereby discharged the 
defendant from all liability in respect of matters now complained of.

—*—

H unis and Devisers (p).

Denial of Heirship, in an Action on a llmul or Covenant of the alleged
Ancestor.

The defendant denies that he is the [eldest son or] heir-at-law of G. II., 
deceased.

(<*) In the case of a guarantee for the honesty or conduct of a servant or agent, mere 
negligence on the part of the employer to whom the guarantee is given is no defence 
to an action on the guarantee (Mansfield Union v. Wright, V Q. B. D. 683 ; Durham 
Corporation v. Fowler, 22 Q. B. D. 394 ; 58 L. J. Q. B. 24(5 ; Caston, Sfc. Unionv. Dew, 
68 L. J. Q. B. 380). Mere laches of the obligee or mere passive acquiescence by him 
in acts contrary to the conditions of the bond is not sufficient of itself to relieve the 
sureties (Maetaggart v. Watson, 3 Cl. & F. 525 ; see ante, p. 181).

(p) In an action against an heir or devisee upon a bond or covenant of the ancestor
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Defence by an Heir of Riens per Descent (11 Geo. 4 <fc 1 Will. 4, 
r. 47, *. 7).

The defendant had not at the commencement of this action, nor has he 
since had, nor has lie any lands, tenements, or hereditaments by descent 
from the said G. //., in fee simple.

Denial by a Defendant, sued as Devisee, that he is Devisee.

The defendant is not devisee of any lands or hereditaments under the 
last will of G. //., deceased.

Defence by a Devisee of Riens per Devise.
The defendant had not at the commencement of this action, nor has he 

since had, nor has he, any lands, tenements, or hereditaments by devise 
from the said G. H.

or testator, the defendant nmy plead that the bond or covenant sued upon was not 
the bond or covenant of the ancestor or testator, or may plead any defence showing 
that the plaintiff has no right of action upon the specialty. He may also, if sued as 
heir, deny the heirship, or plead that he had nothing by descent from the deceased ; 
and. if sued as devisee, he may deny that he xvas a devisee under the will of the 
testator, or may plead that he had nothing by devise from the deceased. It would 
seem that it is sufficient for a defendant to allege that he had nothing by descent (or 
by devise) from the deceased at the time of the commencement of the action or subse
quently, and that the plaintiff may reply that the defendant had lands, tenements, or 
hereditaments by descent (or by devise) from the deceased before the commencement 
of the action. If the plaintiff should succeed on the issue raised by that reply, lie 
would be entitled to have judgment to the assessed value of the lands, notwithstanding 
that the defendant had bona Jidr aliened them before action, which would have been a 
defence at common law. (See 11 Geo. 4 & 1 Will. 4, c. 47, ss. f>, 7, 8 ; 2 Wins. 
Saund.. 1871 ed., p. 19; Brine n v. Shu her, 1 C. k J. 583 ; Britixh Mutual In rent ment 
Co. v. Smart, L. B. 10 Ch. f>67 ; 44 L. J. Oh. 696.) The forms of defence given in the 
text would therefore appear to be sufficient, though in cases where the defendant has 
not in fact had any assets by descent or devise, it may be better not to limit the 
denial to the commencement of the action, but to state that he has never had any 
assets by descent or by devise, as the case may be.

By the common law, if issue was joined on the plea of rien* per dexcent, and the 
jury found some assets, however small, the plaintiff was entitled to a verdict and a 
general judgment against the defendant for the debt and costs (2 Wms. Saund. 
1871 ed., p. 20) ; but it seems that the provisions of the Act above cited, with respect 
to the assessment of the value of the assets would now be applied in all cases. (See 
Brown v. Shaker, » upra ; In re 1 lcd g el y, 31 Ch. D. 379 ; 66 L. J. Ch. 360). It is 
generally advisable, however, where there are some assets, which are not sufficient for 
the payment of the amount claimed, to plead one of the forms given in the text with 
an express exception of the assets which are admitted, and a statement of their value.

The heir or devisee may plead payment of other specialty creditors before action in 
reduction of the assets (2 Wms. Saund., 1871 ed., p. 28 ; see Buckley v. Nightingale, 1 
Stra. film ; Farley v. Briant, 3 A. k E. 839, 842) ; and it would seem that he may 
also plead a retainer in respect of a specialty due to himself from the deceased. (See 
In re lllidge, 27 Ch. 1). 478 ; 63 L. J. Ch. 991.)
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Reply to a Defence of Rime per Descent, that the Defendant had La mis, <frH 
from his Ancestor (11 Geo. 4 <0 1 Will. 4, c. 47, s. 7).

The defendant before action had lands, tenements, and hereditaments in 
fee simple by descent from the said G. H.

Particulars :—

Husband and Wifk (q).

Defence to a Claim against a Married Woman sued as a Feme Sole, that 
she was under Coverture (q).

[After dealing with the claim, and either admitting or denying it, add] The 
defendant was covert and the wife of G. H. at the time of making the 
alleged contract [or, contracting the alleged debt, or, accepting the said 
bill, or, making the said promissory note, or, executing the said deed], and 
she will submit that any judgment in this action cau only lie enforced 
against her separate estate, if any.

(</) As a married woman is now capable of suing and being sued alone, (see ante, p.185), 
the mere fact of her being under coverture at the time of action brought, which before 
the Judicature Acts was only pleadable in abatement (see Bullcn & Leake, 3rd cd., 
pp. 473, 598), is no defence to any action brought by or against her (see Ord. XXI. r. 
20, cited ante, p. 522) ; and that fact, or the fact of a woman plaintiff or defendant 
marrying pending the action, is not in itself any ground for an application for the 
joinder of the husband.

So, too, the mere fact of coverture at the time of the making of the contract, which 
was pleadable in bar of the action previously to the Judicature Acts (sec Bullen & 
Leake, 3rd cd., p. 598), cannot be set up as a defence to any action brought against a 
married woman on a contract made after the commencement of the M. W. P. Act, 
1882. If, however, a married woman is sued as if she were a feme sole, and the fact 
that she is a married woman is not stated in the claim, it would seem that she can 
still plead that she is a married woman so as to prevent any judgment being obtained 
that could be enforced against her otherwise than in respect of her separate estate.

If a husband is sued alone on a contract made by him and his wife jointly, a judg
ment obtained against him in that action is a bar to a subsequent action against the 
wife on the same contract (Ifoare v. Xiblett, [1891] Q. B. 781 ; 60 L. J. Q. B. 565 ; 
and see post, p. 704). So a judgment against the wife in an action against the husband 
and wife jointly is a bar to any proceedings against the husband in respect of the 
same debt (Morel v. Westmoreland, [1904] A. C. 11 ; 73 L. J. K. B. 213) ; but such a 
judgment for part of a debt has been held to be no bar as to the residue (French v. 
Hoirie, [1905] 2 K. B. 580 ; 74 L. J. K. B. 853).

Coverture at any time after the commencement of the M. W. P. Act, 1882, does not 
operate as a disability under the Statutes of Limitation. (Seepost, p. 720 ; ami see 
Weldon v. Xml, W. N. 1884, p. 153 ; 51 L. T. 289 ; Lowe v. Fox, 15 Q. B. I). 667 ; 12 
App. Cas. 206 ; 56 L. J. Q. B. 480) ; and such coverture cannot, therefore, be set up 
by a married woman or her representatives as a reply to a defence founded on those 
statutes. (See lb.)
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Defence by a .Warried Woman, Had she made the Contract, or contracted the 
Debt only as Agent fur her Husband (/).

At the time when the goods referred to in the statement of claim were 
ordered and delivered, the defendant was the wife of and living with E. F., 
and the said goods were ordered by and delivered to the defendant as agent 
only for, and with the authority of, the said E. and she is in no way 
personally liable in respect thereof [or, The defendant entered into the 
alleged contract [or, contracted the alleged debt] only as agent for her 
husband E. F. and with his authority, and the plaintiff contracted with 
her only as such agent].

Defence by a Husband to an Action in respect of the Wife's ante-nuptial 
Debts, Contracts, or Wrongs, that he never had any Property from or 
through his Wife (s).

The defendant [or, The defendant A. D., if sued with his wife] married 
the said C. D. after the year 1882, and never acquired from or through his 
said wife, and never became entitled from or through her to any property 
whatsoever belonging to her within the meaning of the Married Women’s 
Property Act, 1882.

The like, tvhere the Husband had Properly from or through his Wife, but 
claims to deduct Payments, Ac. (*).

[Repeat the last form and proceed as follows :] except property to the
value of £------, [of which particulars are as follows : here give particulars,]
and the defendant has since his marriage with his said wife and before 
action made payments [or, had judgments bona fide recovered against him
in proceedings at law] to the amount of £------, in respect of debts
contracted [or, contracts made, or, wrongs committed] by his said wife 
before the said marriage, in respect of which she was liable before the said 
marriage, viz., [here slate particulars of the payments or judgments].

(r) It is a goal defence to an action against a married woman on a contract to show 
that the married woman did not make the contract on her own account, but was con
tracting merely ns an agent for her husband or a third party, and that the plaintiff 
contracted with her only on that footing (Pnguin v. Uuhlen, cited ante, p. 191).

(*) See imte, pp. 187, et iteg. The huslsmd, besides relying on any facts showing his 
non-liability under the Act, could also avail himself of any other defences showing the 
invalidity of the claim, as, for instance, by showing that the claim has been barred by 
the Statutes of Limitation, which run in such cases not from the date of the marriage, 
but from the time when the claim first arose against the wife.
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Defence by a Husband that his Wife had no authority to pledge his Credit 
in respect of the Claim (/).

1. The defendant denies that he ordered or agreed to buy the goods 
referred to in the statement of claim or any part thereof, or that the same 
were sold or delivered to him.

2. If and so far as the said goods were ordered by, or sold or delivered 
to, the defendant’s wife 0. //., which he does not admit, the defendant 
says that the said O. H was not his agent and had no authority from him 
to order the said goods, or to buy or accept delivery thereof.

8. Further, or in the alternative, the defendant says—
(a) that the said goods were not necessaries suitable to the defendant’s sta

tion iu life and the station which the defendant permitted his wife to assume;
(b) that before the time at which it is alleged that the said O. H.

ordered the said goods the defendant had on the-------------, 19—, verbally
forbidden his said wife to pledge his credit or to order or purchase goods 
on credit ;

(c) that at the time when it is alleged that she ordered the said goods 
and at which the same were delivered, the said O. H. was already supplied 
with and had a sufficient supply of similar goods ;

(d) that at the time when it is alleged that she ordered the said goods 
and at which the same were delivered to her, the said O. H. was supplied 
by the defendant with a sufficient allowance or sufficient means of buying 
the said or similar articles without pledging the defendant’s credit ;

(e) that on the------------- , 19—, he verbally warned the plaintiff not to
supply the said O. H. with goods on credit.

Defence by a Husband to a Claim for Goods sold, that the Goods were 
supplied to a>ul on the Credit of his Wife.

1. The defendant does not admit that the plaintiff sold or delivered the 
goods referred to in the statement of claim or any part thereof at all. He 
denies that the plaintiff either sold or delivered the said goods or any part 
thereof to him or under any circumstances such as would render him liable 
to pay for the same.

2. The said goods were sold or delivered, if at all, to and on the credit 
of one G. //., the defendant’s wife, and not to or on the credit of the 
defendant.

[3. Add, if applicable, allegation showing that the wife had no authority 
to pledge her husband's credit.]

(O.See ante, p. 191.
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Illegality (it).

Defence to on Action on a Bond, that the Bond wax given for an Immoral 
Consideration («).

The bond sued on was executed and delivered by the defendant to the 
plaintiff for an illegal consideration, viz., in consideration of the plaintiff 
then agreeing with the defendant that she would unlawfully and immorally 
cohabit and commit fornication with him.

00 Where the defendant relies upon the defence of illegality, he should distinctly 
raise that defence by his pleading (Orel. XIX., rr. 15, 20, cited ante, pp. 523, 527), and 
should state the facts or refer to facts already stated in the statement of claim, so as 
to show clearly what the illegality is. (See Bull iront v. Att.-Gen.for Victoria, [1901] 
A. C. at p. 204.) Even where illegality is not pleaded, the Court will not enforce a 
contract which is illegal, or arises out of an illegal transaction, if the illegality is dis
closed on the plaintiff's own evidence and it appears that the plaintiff was implicated 
in it (Scott v. Brown, [1892] 2 Q. B. 724 ; 61 L. J. Q. B. 738 ; Gedge v. Royal Exchange 
Assurance Co., _ 2 Q. B. 214 ; 69 L. J. Q. B. 506). Where a statute makes a
particular contract or class of contracts void the Court will refuse to allow an action 
to be maintained thcieon even though the objection is not pleaded ami the parties do 
not desire to rely on it (7loyal Exchange Association v. Vega, [1902] 2iK. B. 384 ; 71 
L. J. K. B. 739.

No action can be brought on a promise to do an illegal act, or to do an act with an 
illegal object (Gan Light Co. v. Turner, 5 Bing. N. C. 666, 675 ; Pearce v. Brooks, 
L. K. 1 Ex. 213; 35 L. J. Ex. 134; Sham v. Benson, 11 Q. B. D. 563 ; Barics v. 
Mahuna, 29 Ch. 1). 596 ; 54 L. J. Ch. 1148) ; and no action can be brought on a 
promise the consideration for which is wholly or in part illegal (Scott v. Gillmore, 3 
Taunt. 226 ; Wit it c v. Joncs. 1 Bing. N. C. 686, 662 ; Shiekell v. Busier, 2 Ih. 634 ; 
Higgins v. Pitt, 4 Ex. 312 : Hill x. Fox, 4 11. & N. 359 ; Herman v. .Tenchner, 15 
Q. B. D. 561 ; 54 L. .1. Q. B. 340; and see Jones v. Merionethshire Building Society, 
[1891] 2 Ch. 587).

Where a contract founded upon legal consideration comprises several promises, some 
of which are legal and some illegal, the illegality of some of the promises will not affect 
the right of action in respect of such of them as are legal, provided the latter are distinct 
and severable from the former (l Wins. Saund., 1871 ed., p. 85 ; Pickering v. 11 fra- 
com he Bg. to., L. R. 3 C. V. at p. 250 ; Boyers v. Haddocks, [1892] 3 Ch. 346 ; Kearney 
v. Whiteharcn Colliery Co., [1893] 1 Q. B. 7(H), 711).

Contracts in restraint of trade which are unlimited both in regard to space and in 
regard to time, are, in general, unenforceable, as being contrary to public policy, and 
therefore void {Maxim, Ac. Co. v. Nordenfelt, [1894] A. C. 535 ; 63 L. J. Ch. 908 ; 
Bowden v. Pook, [1904] 1 K. B. 45 ; 73 L. J. K. B. 38). But a contract in partial 
restraint of trade, that is, one which is limited cither as to time or space, is valid, if 
the restraint does not exceed that which, under all the circumstances is reasonably 
required for the protection of the trade of the contractée, whilst, if the restraint is 
greater than can be reasonably required for this purpose, such contract is invalid 
(lh. ; Bnhowski v. Goldstein, [1896] 1 Q. B. 478 ; 65 L.J. Q. B. 397 ; Underwood v. 
Barker, [1899] 1 Ch. 8(H); 68 L. J. Ch. 201 ; Hughes v. Bornan, [1899] 2 Ch. 13; 
68 L. J. Ch. 201). See notes to Mitchell v. Beynolds, 1 Smith’s L. C., 11th ed., 
pp. 406, 417.

A bond given to provide for a woman after past illicit cohabitation is valid (Xye v. 
Moseley, 6 B. & C. 133 ; In re Vallanee, 26 Ch. D. 353), though a simple contract made 
under the same circumstances is void for want of consideration (Binnington v. Wallace, 
4 B. & Aid. 650 ; Beaumont v. Beere, 8 Q. B. 483). But a bond or covenant made in

0
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Defence that the Contract is void ns being in Illegal Restraint of Traite.

The said contract is an unreasonable and unnecessary restraint of the 
defendant’s trade, and is contrary to public policy and illegal.

Defence to an Action on a Separation Deed, that the Deed illegallg provided 
for Future Separation (x).

The deed sued on was made for an illegal purpose agreed upon between 
the defendant and the plaintiffs with the concurrence of./. K., who was then 
the wife of the defendant and cohabiting with him, viz., for the purpose of 
providing a separate maintenance for her in case the defendant and J. K. 
should thereafter live separate from each other and cease to cohabit together 
ns man and wife, and the covenant sued upon was made with the plaintiffs

consideration of future illicit cohabitation is invalid, just as a simple contract for 
such immoral consideration would be ( Walker v. Perkins, 1 W. HI. 517 ; Benyon v. 
Xcttlefold, 3 Mac. k (1. 94 ; In re Vallance, supra'). A contract whereby a woman 
transfers to another her obligation to maintain her illegitimate child is illegal 
(Humphry* v. Polak, [l‘.'«'l] 2 K. B. 385 ; L. J. K. B. 752).

A contract to interfere with the due course of public justice is illegal ; and upon 
this ground a contract to compound a felony or other public offence, and to stifle a 
prosecution, is unenforceable, and securities given in pursuance of such a contract 
cannot be enforced by parties to any such contract, or by those who take them with 
notice of such illegality ( Williams v. Bayley, L. It. 1 11. L. 200 ; 35 L. .1. Ch. 717 ; 
Brook v. Hook, L. It. 6 Ex. 89 ; 40 L. J. Ex. 50 ; Jones v. Merionethshire Building 
Society, [1891] 2 Ch. 587 ; [1892] 1 Ch. 173). A contract to indemnify bail is illegal 
(Consolidated Exploration Co. v. Musgrare, [1900] l Ch. 37 ; 69 L. J. Ch. 11).

Money paid for the defendant at his request in execution of an illegal purpose 
cannot be recovered, nor can money lent to the defendant to carry out an illegal 
purpose, at any rate if the purpose has been carried out w’holly or to a substantial 
extent (Can nan v. Bryee, 3 B. k Aid. 179 ; McKinncll v. Boltin son, 3 M. k W. 434 ; 
Kearley v. Thomson, 24 Q. B. D. 742 ; 59 L. J. Q. B. 288; see “ Money Beeeired 
ante, p. 258). But where money has been paid upon an illegal executory contract, or 
for a future illegal purpose, the party paying it may in general reclaim it at any time 
before any material part of the contract or purpose has been executed or accomplished 
(Taylor v. Bou'ers, 1 Q. B. I). 291 ; 46 L. J. Q. B. 39; Kearley v. Thomson, supra ; 
Barclay v. Pearson, [1893] 2 Ch. 154 ; 62 L. J. Ch. 623 ; Hermann v. Charlesworth, 
infra).

As to marriage brokage contracts sec Hermann v. Charlesworth, [1905] 2 K. B. 123 ; 
74 L. J. K. B. 620.

See further as to illegality, “ Gam^q” ante, p. 667 ; “Felony," post, p. 851 ; 
“ Company,” ante, p. 631 ; and notes to Collins v. Blantern, 1 Smith’s L. C., 11th ed., 
pp. 369, 377.

(x) A deed made during cohabitation to provide for the future separation of husband 
and wife is illegal (Ilindley v. Marquis of Westmeath, 6 B. k C. 200). But a deed 
made upon an actual separation providing for the rights and liabilities of husband and 
wife living separately is not illegal (Jones v. Waite, 6 Bing. N. C. 341 ; 4 M. k G. 
1104 ; Besant v. Wood, 12 Ch. D. 605, 620 ; 48 L. J. Ch. 497 ; Fearon v. Aylesford, 14 
Q. B. D. 792 ; 54 L. J. Q. B. 33 ; Clark v. Clark, 10 P. D. 188).
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ns trustees for ./. À'. and in order to provide her with such maintenance 
in the event of such separation.

Defence that a Conlracl was made for forming and carrying on or for 
carrying on a Company of more than twenty persons contrary to the 
Companies Act, 1802, s. 4 (x).

The contract, if any, was an illegal contract.
Particulars :—
The plaintiffs and defendant and other persons exceeding 20 in number 

on or about the-------------, 19—,nnd after the commencement of the Com
panies Act, 1802,formed themselves into a company association orpartnership 
for the purpose of carrying on a business, namely, [purchasing and working 
the said steamship,] having for its object the acquisition of gain by the 
company association or partnership or the individual members thereof, which 
company assocation or partnership was not registered as a company under 
the said Act and was not formed in pursuance of any other Act of Parliament 
or of letters patent and was not a company engaged in working mines within 
and subject to the jurisdiction of the Stannaries. The contract sued on 
was made, if at all, for the purpose of [forming and] carrying on the said 
company association or partnership, and the plaintiffs are suing and the 
defendant being sued as members thereof.

Defence to an Action for the Price of Goods sold, and on Accounts stated in 
respect of the same matters, that the Debt was for Spirits sold in quantities 
of less Value Hum Twenty Shillings (24 Geo. 2, c. 40, s. 12 ; 25 & 2G 
Viet. c. 88) (y).

The alleged debt was contracted for spirituous liquors sold and delivered 
at various times, and no part of the alleged debt was boni fide contracted at 
any one time, or for such liquors delivered at any one time, to the amount of 
twenty shillings or upwards, and no part of such liquors was sold to be con
sumed elsewhere than on the premises where sold, and delivered at the 
residence of the purchaser thereof in quantities not less at any one time 
than a reputed quart.

Defence that a Contract surd upon was a Contract by way of Gaming or 
Wagering within the 8 & 9 Viet. r. 109, s. 18 : see “ Gaming," ante, 
p. GG7 ; and for similar Defences under other Acts relating to Gaming, 
see lb.

(.r) See ante p. 631, Shaw v. Henson cited ante pp. 606, 631.
(y) Sec for fin instance of a like defence under the former system of pleading, 

Hughes v. Hone, 1 Q. B. 294 ; and os to this defence in actions on bills and notes, see 
Seott v. Gilmore, 3 Taunt. 220 ; Cmvkshank v. Rose, 6 C. & P. 19 ; 1 M. & Rob. 100.
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Defence to an Action on a Marino Policy, denying the Plaintiff's Interest 
(19 Geo. 2, c. 37) : see “ Insurance," post, p. 691.

Defence that a Bill of Exchange teas given for an Illegal Consideration : se» 
“ Bills of Exchange,” ante, p. 604.

Defence stating Illegality under the Ground Game Art, 1880, as a Point of 
Law : Shercard v. Gascoygne, [1900] 2 Q. 13. 279, 280.

Impossibility of Pkiiformanck. 

See.” Agreements,” ante, p. 577.

Indemnities (z).

Denial of the Contract : see “ Agreements," ante, p. 575.

Denial of the alleged Breach.

The defendant did indemnify the plaintiff from the said loss [or, damage 
or, expense, or as the case may he, varying the allegation according to the 
allegations in the statement of claim], viz., by, &c. [here slate in what manner
the defendant performed the contract of indemnity, e.g., paying £----- to the
plaintiff on the-------------, 19—].

Denial that the Plaintiff was damnified [a).

The plaintiff did not sustain the alleged or any loss [or, suffer the alleged 
or any damage, or, incur the alleged or any expense, varying the form of 
denial according to the form of the allegation in the statement of claim].

(.") See “Judenmities," ante, p. 194; “Broker,” ante, p. 138 ; “Gaming," ante, 
p. Iii>8 ; “ Guarantees," ante, p. 179. Where a defendant is entitled to be indemnified 
against the plaintiff's claim by some person who is not a party to the action, he may 
obtain leave to bring in such [icrson ns a third party in the action, and on establishing 
ids claim to such indemnity against the party so added, may have relief against such 
third i*arty as part of the proceedings in the action. (See Ord. XVI., rr. 44—54 ; 
ante, p. 555.) Similarly, where a defendant is entitled to an indemnity over against a 
co-defendant, he may take proceedings against him under Ord. XVI., r. 55, ante, 
p. 559.

(«) In general no action will lie upon a contract of indemnity until the plaintiff has
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The like, where the Plaintiff tues upon a Bond, and the Slaloment of Claim 
does not disclose that the Bond sued on was a Contract of Indemnity.

The bond sued on was subject to a condition to make void the same if 
[here state the condition, and, if the indemnity extends to several matters, 

proceed as follows : and the plaintiff has not at any time since the making 
of the bond sustained any loss or damage [or, incurred any expense, as the 
rase may /««] by reason of any cause or thing in the said condition 
mentioned], [If the condition is for indemnification in respect of one par
ticular matter only, the defence should slate specifically that the plaintiff has 
twt sustained any toss, &c., in respect of that particular mailer.']

Defence Hud Hus alleyed Loss or Damage, fkr., did not result from the 
Hatters indemnified against.

The alleged loss [or, damage, &c., according to the form of the allegation 
in the statement of claim] did not arise from or by reason of any of the 
matters or things indemnified against [»r state the particular matter indem
nified against, if only one].

Defence that the Plaintiff was damnified by his own Wrong or Default.

The alleged loss [or, damage, &c., according to the allegation of the dam
nification in the statement of claim] was occasioned by the plaintiff's own 
wrong and default.

Particulars are as follows :—[Stale particulars.]

been damnified, that is, until the loss or damage which gives the right to the indemnity 
has accrued (Hnylirs-Hallrtt v. 1 sit ins, fi'e. Gold Mines Co., 22 Ch. D.Stil ; 52 L. J. Ch. 
418 ; Crumpton v. Walker, 30 L. J. Q. It. 10 ; see Heynolds v. Hoyle, 1 M. jc 0. 753 ; 
Callings v. Ile y III lull, it A. A: E. 033). In some cases, however, a trustee or agent or 
surety is entitled to he indemnified against liability ns well as loss incurred on behalf 
of the cestui quo trust or principal. (Wolmers/iansen v. (lullirk (1803) 2 Ch. 514. 
Johnson v. Sal raye Association, 10 Q. It, D 458, 460. Che né v. (,’illan, 5 Hare, I, 12 ; 
Crowley's claim, L, it. 18 Bip 182 ; 43 L. J. Ch. 551 ; Jluyhes-llallett v. Indian, Jce. 
Hold Mines Co., supra ; Hobbs v. Wayrt, 30 Ch. D. 250 ; lie Colyar on Guarantees, 3rd 
cil. 200).

It is no defence to an actii1 on a commet of indemnity that the defendant lias had 
no notice of the damnification, unless such notice was expressly stipulated for by the 
contract (imte, p. 104).

If the statement of claim dues not disclose that the contract sued on was a contract 
of indemnity, a denial of the damnification should be preceded by a statement of the 
nature of the contract, showing that it was a contract of indemnity.
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Infancy (<-).

Defence of the Infancy of the Defendant at tlu> Time of the alleged Contract.

The defendant was an infant at the time of making the alleged contract 
[or, contracting the alleged debt].

(R. 8. C., 1883, App. D„ Seri. IV.)

(A) The defence of infancy must be specially pleaded. (See Ord. XIX., rr. 15, 20, 
cited ante, pp. 523, 527.)

Previously to the passing of the Infants’ Relief Act, 1874, contracts made by a person 
during his infancy (other than contracts for necessaries), were in general voidable, but 
being voidable only and not void (except where they were manifestly to his prejudice), 
they were capable of ratification after the person who made them attained his full 
age. (See Keane v. Boycott, 2 H. 131. 512, 515.)

By the Infants Relief Act, 1874 (37 A 38 Viet. c. 02), s. 1, “ All contracts, whether 
by socially or by simple contract, henceforth entered into by infants for the repay
ment of money lent or to be lent, or for goods supplied or to be supplied (other than 
contracts for necessaries), and all accounts stated with infants, shall be absolutely 
void : Provided always that this enactment shall not invalidate any contract into 
which an infant may, by any existing or future statute, or by the rules of common 
law or equity, enter, except such as now by law are voidable ” ; and by s. 2, “ No action 
shall be brought whereby to charge any person upon any promise made after full age 
to pay any debt contracted during infancy, or upon any ratification made after full 
age of any promise or contract made during infancy, whether there shall or shall not 
be any new consideration for such promise or ratification after full age.”

It is further provided by the Betting and Loans (Infants) Act, 1832 (55 Viet. c. 4), 
s. 5, that “ If any infant, who has contracted a loan which is void in law, agrees after 
he comes of age to pay any money which in whole or in part represents or is agreed to 
be paid in respect of any such loan, and is not a new advance, such agreement, and 
any instrument, negotiable or other, given in pursuance of or for carrying into effect 
such agreement, or otherwise in relation to the payment of money representing or in 
respect of such loan, shall, so far as it relates to money which represents or is payable 
in respect of such loan, and is not a new advance, be void absolutely as against all 
jwjrsons whomsoever. For the purposes of this section any interest, commission, or 
other payment in respect of such loan shall be deemed to be a part of such loan.”

The words “ any promise or contract” in the latter part of s. 2 of the Infants Relief 
Act, 1874, are not limited to the contracts mentioned in s. 1 ; and therefore where the 
defendant during his infancy promised to marry the plaintiff, and after coming of age 
ratified the promise, it was held that the right of action upon such promise was taken 
away by the second section ('Cathead v. Mull is, 3 C. 1*. D. 433 ; 47 L. J. C. P. 701) ; 
but a new and independent promise to marry which was made after the defendant 
came of age, ami which was not a mere ratification of any previous promise, was held 
to be binding (Di(chain v. Worrall, 5 C. P. D. 410 ; 43 L. J. C. P. 688 ; Nurthcote v. 
Bought y, 4 C. P. D. 385). As to what is an independent promise as distinguished 
from a mere ratification, see lb., and Holmes v. Bricrlcy, 36 W. R. 745.

Where a bill had been accepted, after majority, in compromise of an action brought 
to recover a debt contracted during infancy by the acceptor otherwise than for 
necessaries, it was held that, by reason of s. 2 of the Act of 1874, no action could be 
brought on the bill by an indorsee with notice {Smith v. King, [1832] 2 Q. B. 643).

A building society cannot recover money lent to an infant member on mortgage, but, 
if the money borrowed is applied in the purchase of laud, is entitled to stand in the 
position of the vendor and enforce his lien {Nottingham Building Society v. Thurston, 
[19U3] A, C. 6 ; 72 L. J. Ch. 134).

Where an infant has paid money on an application for shares in a company, or in 
respect of any other voidable contract, he may, it would seem, if he avoids such
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The lilce, where the Defendant is still an Infant (c).
Between A. B..................................................................Plaintiff,

and
C. D., an infant, by E. his guardian....... Defendant.

Defence.
The defendant, by E. E., his guardian, says that lie was, at the time of

contract, recover back the money so paid by action as money paid for a consideration 
which has failed before he has received any benefit or advantage from the contract 
(Hamilton v. Vanghan-Sherrin Co., [181)4] 3 Oh. 581) ; 03 L. J. Oh. 71)3). So, also, if 
the contract is one void by the Infants Relief Act, 1874, he may recover money paid 
by him thereunder if he has received no benefit or advantage, but not where he has 
received a benefit or advantage, and is not in a position to restore the consideration to 
the opjiosite party (Valenti ni v. Co noli, 24 l). B. D. 100 ; 51) L. J. Q. B. 74).

Sect. 2 of the Infants Relief Act 1874, applies to a set-off. (See Rawing v. Rowley,
1 (). B. D. 400 ; 45 L. J. Q. B. 075.) The defence of infancy is available in actions 
founded on contracts, although the statement of claim is framed upon a wrong, as in 
the case of breaches of duty arising out of contracts, though it cannot be pleaded to 
actions brought for wrongs independent of contract. (See post, p. 858.)

An infant is not liable to an action for damages for obtaining a contract with 
another person by fraudulently representing himself as of full age (Johnson v. Pye, 1 
Sid. 258 ; 1 Lev. 1G1) ; Miller x. Blankley, 38 L. T. 527 ; and see Liverpool Adelphi 
Loon Ass. v. Fairhurtt, 9 Ex. 422 ; Wright v. Leonard, 11 C. B. N. S. 258 ; 30 L. J. C. P. 
305) ; but in some cases where there has been an express misrepresentation as to age, 
and the facts are such as would formerly have afforded ground for relief in a Court of 
Equity, such equitable relief may still be obtained (Ex p. Unity Ranking Ass., 3 
De U. A J. 03 ; 27 L. J. B. 33 ; Kelson v. Stocker, 4 De (i. & .). 458 ; 28 L. J. Ch. 700 ; 
Ex p. Jones, 18 Ch. D. 109 ; 50 L. J. Ch. 073). This relief would seem to be that the 
infant may be bound in such cases by payments made and acts done at his request on 
the faith of his misrepresentation, and may be compelled to restore, where possible, 
any advantage he has obtained by his misrepresentation. (Sec Pollock on Contracts, 
7th cd., pp. 55, 70.) The plaintiff suing upon an ordinary common law claim for debt 
or damages cannot properly reply to a defence of infancy that the defendant procured 
the making of the contract by fraudulently representing himself as of full age (Bartlett 
v. Wells, 1 B. & S. 830 ; 31 L. J.Q. B. 57 ; Butemanx. Kingston, 0 L. R. Ir. 328 ; though 
see Roscoe’s N. P. Kv., 17th cd., p. 000).

Certain contracts made by an infant which arc manifestly to his prejudice have 
always been held void, e.y., a bond with a penalty (Co. Litt. 172 a ; Keane v. Boycott,
2 H. Bl. 512, 515 ; Walter v. Ererard, [1891] 2 Q. B. at p. 372 ; Yidit: v. O' Hagan, 
[1900] 2 Ch. at p. 97) ; or a bill of exchange or promissory note (In re Soltgkoff, [1891] 1 
t). B. 413 ; 60 L. J. Q. B. 339) ; but a contract which is a beneficial one for an infant is 
not necessarily invalidated by the mere fact that it contains a penalty clause (Morrison 
v. Fletcher, 17 Times Rep. 95). An unfair provision in a contract for carriage of an 
infant passenger was held void (Flouer v. L. «$• X W.Ry. Co., [1894] 2 Q. B. 05) ; and 
so was an agreement to settle a claim (Mattei v. Vantro, 78 L. T. 682 ; and see Stephens 
v. I)udbridge Ironworks Co., [1904] 2 K. B. 225, 229 ; 73 L. J. K. B. 739). The mere 
fact that a contract contains among its provisions certain stipulations against an infant, 
does not invalidate it, where, as a whole, it appears to be for his benefit (Corn v. 
Matthews, [1893] 1 Q. B. 310 : Era ns v. Ware, [1892] 3 Ch. 502 ; Clements v. L. ,$• X. 
U'. Ry. Co., [1894] 2 Q. B. 482 ; 03 L. J. Q. B. 837 ; Green v. Thompson, [1899] 2 (j. B. 
1 ; 08 L. J. Q. B. 719 ; Morrison v. Fletcher, supra). See ante, p. 197, and post, p. 858.

O') An infant appears and defends by a guardian ad litem (Ord. XVI., rr. 10, 18 ; 
ante, p. 190).

Ord. XIX., r. 13, ante, p. 527, which provides that allegations of fact which are not 
denied are to be taken to be admitted, does not apply as against an infant.
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making the alleged contract [or, contracting the said debt, or accepting 
the said bill, <fcc.], and still is, an infant.

Reply that the Debt sued for was for Necessaries supplied to the 
Defendant (d).

The goods sold and delivered [or, The work done and materials provided, 
or, as the case may be], were necessaries suitable to the then condition in 
life of the defendant and required for his use.

Defence to an Action for Calls that the Defendant was an Infant at the 
Time of taking the Shares (e).

The defendant was an infant when he first became holder of the said 
shares, and he repudiated and abandoned the said shares on that ground
within a reasonable time after he came of age, viz., on the-------------, 19—,
by a letter to the plaintiffs dated that day [or, as the case may be\

Reply of the Plaintiff's Infancy to a Defence under the Statutes of 
Limitation : see “ Limitation, Statutes of," post, p. 724.

(d) It is provided (inter alia) by the Sale of Goods Act, 1893 (56 & 57 Viet. c. 71), 
s. 2, that where necessaries are sold and delivered to an infant, or to a person who by 
reason of mental incapacity or drunkenness is incompetent to contract, he must pay a 
reasonable price therefor. “ Necessaries ” are, by the same section, defined as “ goods 
suitable to the condition in life of such infant or other person, and to his actual require
ments at the time of the sale and delivery.” (See Barnes v. Toye, 13 Q. B. D. 410 ; 
63 L. J. Q. B. 567 ; Johnstone v. Mark», 19 Q. B. D. 609 ; 67 L. J. Q. B. 6 ; Heivli ngs v. 
Graham, 70 L. J.Ch. 568; Clyde Cycle Co. v. Hargreaves, 78 L. T. 296.)

“ Necessaries ** may include (inter alia) the proper instruction of the infant accord
ing to his condition in life (Co. Litt. 172 a; Leake on Contracts, 4th ed., p. 380) ; 
and accordingly, if infancy is pleaded as a defence to an action on a deed of appren
ticeship, &c., the plaintiff may reply that the instruction and maintenance or wages 
provided for by the deed were necessary for the infant, and that the provisions of the 
deed were for his benefit (Walter v. Everard, [1891J 2 Q. B. 369 ; 60 L. J. Q. B. 738 ; 
Green v. Thompson, cited ante, p. 688).

An infant may acknowledge a debt for necessaries so as to take it out of the Statute 
of Limitations ( Willi ns v. Smith, 4 E. Sz B. 180 ; 24 L. J. Q. B. 62).

(e) When a person is sued upon obligations arising out of property of which he has 
become possessed under a contract, as shares in a company, he cannot avoid the obliga
tion by the simple defence that he was an infant at the time of acquiring the property, 
but must further plead that before coming of age or within a reasonable time in that 
behalf after coming of age he repudiated the contract on that ground, and disclaimed 
the property. (See Cork Ry, Co. v. Cazenove, 10 Q. B. 935 ; Dublin By. Co. v. Black, 
8 Ex. 181 ; Baker's case, L. It. 7 Ch. 115 ; Edwards v. Carter, [1893] A. C. 361 ; 
Hamilton v. T 'a ugh a n-Sherri n Co., [1894] 3 Ch. 689 ; 63 L. J. Ch. 795 ; Yiditz v. 
O'Hagan, [1899] 2 Ch. 669 ; 68 L. J. Ch. 653 ; approved on this point, though reversed 
on the ground that the case was governed by foreign law, [1900] 2 Ch. 87 ; 69 L. J. 
Ch. 607).

B.L. Y Y
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Insanity (/).

Commencements of Defences Inj Lunatics and, Persons of Unsound Mind: 
see “Lunatics," ante, p. 243.

Defence that the Defendant was Insane at the Time of Contracting.

The defendant was of unsound mind at the time of making the alleged 
contract [or, of contracting the alleged debt, or, of accepting the alleged 
bill, or, of executing the alleged deed, &c.], and incapable of understanding 
the same, as the plaintiff then well knew.

Reply of Insanity to a Defence under the Statutes of Limitation : 
see “ Limitation, Statutes of," post, p. 724.

(/) It is in general a good defence that the defendant at the time of making the 
alleged contract was ho insane as to be incapable of understanding it, and that this 
was known to the plaintiff (Molt on v. Com roux, 2 Ex. 487 ; 4 lb. 17 ; 18 L. J. Ex. 68, 
356 ; Imperial Loan Co. v. Stone, [1892] 1 Q. B. 599). This defence must be pleaded 
specially (seeOrd. XIX., r. 15, ante, p. 523), and it must allege that the insanity of the 
defendant was known to the plaintiff at the time of the contract (Imperial Limn Co. 
v. Stone, supra).

A lunatic is liable on an implied obligation to pay for necessaries supplied to him, 
notwithstanding that the person who supplied them to him was aware of his insanity 
(Hrochrell v. Rulloch. 22 Q. B. I ». 567 : M L.J.Q. B.W : In rc Rhodes. It Ok D.M| 
64 L. J. Ch. 298 ; and see the Sale of Goods Act, 1893, s. 2, ante, p. 689). So, too, a 
lunatic may be liable for the price of necessaries supplied to his wife during his 
insanity by a person who has notice of his insanity, for the insanity of the husband 
does not put an end to the wife’s implied authority to pledge his credit for such 
necessaries (Head v. Legard, 6 Ex. 636 ; 20 L. J. Ex. 309). But this doctrine is not 
applicable where the wife has received a competent allowance for her maintenance 
out of the husband’s estate (Richardson v.Du Rois, L. It. 5 Q. B. 51 ; 39 L. J. Q. B. 69).

A lunatic cannot during his insanity appoint an agent (Tarhuek v. Jtispham, 2 
M. & W. 2, 8). and the authority of an agent previously appointed will, ns between the 
principal and the agent, be revoked by the complete insanity of the principal, if 
known to the agent ; but as between the principal and third parties to whom the 
principal, while sane, has held out the agent as authorised to contract for him, the 
authority of the agent will not be revoked until such third parties have notice of the 
principal’s insanity (Drew v. JS’unn, 4 Q. B. I). 661 ; 48 L. J. Q. B. 691).

A contract made by a lunatic during a lucid interval is good (Hall v. Warren, 9 
Ves. 605).

Ord. XIX., r. 13 (cited ante, p. 527)—which provides that allegations of fact which 
are not denied are to be taken to be admitted—does not apply as against a lunatic or 
person of unsound mind not so found by inquisition.
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Insurance.

I. Marine Policies (g).

Denial of the making of the Polity.

The defendant [or, defendants] did not make [or, subscribe] the policy 
sued on. [The farm of denial may be varied according to the terms used in 
the statement of rtaim.\

[See It. S. C., ! 883, App. E., Sect. III.)

Defence denying the Plaintiff's Interest (h).

The plaintiff was not interested in the subject-matter of the insurance. 
(II. S. G., 1888, App. D., Sect. V.)

Objection in Point of Law on the ground that the Policy was avoideil by 
19 Geo. 2, r. 37, s. 1.- see “ Proceedings in Lieu of Demurrer," 
ante, p. 583, and see note(h), infra.

(g) As the statement of claim is deemed to contain an implied averment of the 
fulfilment of all conditions precedent necessary for the case of the plaintiff (e.g., the 
sailing the ship, the loss of the ship, the loading of the goods, and the loss of the goods, 
the interest of the plaintiff in the ship or goods, and also the compliance with 
warranties), the fulfilment of any such condition, if intended to be contested, must be 
distinctly denied. (See ante, p. 157, and Ord. XIX., r. 14, there cited.)

Notice of loss and demand of payment are not ordinarily conditions precedent 
(Dawson v. Wrench, 3 Ex. 359 ; and see ante, p. 194). As to when notice of abandon
ment is a condition precedent, see ante, p. 202.

Unsea worthiness, fraud, misrepresentation, concealment, deviation, and other defences 
of a similar nature, must be specially pleaded. (See Ord. XIX., r. 15, cited ante.

ML)
The statement in the policy of the persons named as interested, or as the consignors 

or consignees of the property insured, or as the persons who received the orders for 
and effected the policy, or as the persons who gave the order to effect the policy, 
according to the 28 Geo. 3, c. 56, s. 1 (see ante, p. 199), is matci ial and may be denied 
{Bell v. Jatuton, 1 M. & S. 201). The name of a person acting as having received an 
ordei, whose act is afterwards ratified, is sufficient, to satisfy the statute ( Wolff v. 
Horncastle, 1 B. Sc P. 310 ; Bell v. Gilson, lb. 345). As to what is a sufficient state
ment of the names of the subscribers or underwriters, see In re Arthur Average 
Association, L. It. 10 Ch. 542 ; 44 L. J. Ch. 509.

(/#) Insurances made, “ interest or no interest, or without further proof of interest 
than the policy, or by way of gaming or wagering, or without benefit of salvage to the 
insurer,” are void by the Marine Insurance Act, 1745 (19 Geo. 2, c. 37) : sec ante, p. 200. 
The Court will take notice of the illegality, though not pleaded (Gedge v. Royal 
Krchange Assurance, [1900] 2 Q. B. 214 ; 69 L. J. Q. B. 506).

It is no defence to an action on a policy on goods “ lost or not lost,” that the loss 
occurred before the plaintiff acquired any interest, unless it is also shown that the 
plaintiff acquired the interest with a knowledge of the loss {Sutherland v. Pratt, 11 
M. Sc W. 296).

Y Y 2
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Defence denying that the Loss teas by the rents Insured against (i). 
The loss was not by the perils insured against.

{II. S. C., 1883, ])., Sert. I'., and App. E., Sect. III.)

Defence that the Loss teas an Average Loss within the Exception in the
Policy (k).

The policy sued on contained a memorandum that [corn, fish, salt, fruit, 
flour, and seed were warranted free from average, unless general, or the 
ship should be stranded, and that sugar, tobacco, hemp, flax, hides, and 
skins were warranted free from average under £5 per cent., and that all 
other goods, also the ship and freight, were warranted free from average 
under £3 per cent., unless genend, or the ship should be stranded, or as the 
case may be], and the goods lost were [sugar, tobacco, &c.], and the loss 
thereof was an average loss [under £5 per cent.] within the meaning of the 
policy, and was not a general average loss, and the ship was not stranded 
during the voyage.

Fur a like form, see Stewart v. Merchants' Marine Insurance Co., 14 
Q. B. D. 555 ; 16 lb. 619.

Defence that the Ship was not Seaworthy {l).

The ship was not seaworthy at commencement of risk [or, voyage], 
(R. S. C., 1883, App. D., Sert. F.)

(<) See ante, p. 201.
(4) Marine policies of insurance usually contain a memorandum at the end pro

tecting the underwriter from liability to small particular averages, under a certain 
percentage, which might otherwise be claimed in resect of certain perishable com
modities. (See ante, pp. 2011,204 ; Murine In*. Co. v. Chino Steamship Co., 11 App. Cas. 
573 ; Steirart v. Merchants' Mar. Ins. Co., 16 Q. B. D. 611) ; Price v. A1 Ships Small 
Pa mage Association, 22 (/. B. D. 580 ; 68 L. J. Q. B. 260.)

See as to general average, ante, p. 203.
(/) A warranty of seaworthiness of the ship at the commencement of the risk is 

implied in all voyage policies on ship or goods, but not in time policies, and therefore, 
in actions upon time policies, the fact of the unseaworthiness of the ship is no defence 
(Gihsor, v. Small, 4 H. L. C. 353 ; Dudgeon v. Pembroke, 2 App. Cas. 284 ; 46 L. J. H. L. 
400). But in an action on a time policy a defence that the plaintiff knowingly sent 
the ship to sea in an unseaworthy condition, and thereby occasioned the loss, is a good 
defence (Thompson v. Hopper, 6 Ë. k B. 172 ; 25 L. J. Q. B. 240 ; 26 Ih. 18 ; Dudgeon 
v. Pembroke, supra). In the case of a round voyage the warranty applies to the com
mencement of each stage of the voyige (Greenock S.8. Co .v. Maritime Ins. Co., [1003] 
2 K. B. 667 ; 72 L. J. K. B. 868). A plea to an action on a voyage policy that during 
the voyage the ship was rendered unseaworthy by the negligence of the master was 
held bad (Dixon v. Sadler, 5 M. A W. 406 ; 8 M. A W. 806). The implied warranty
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Defence that the Ship did not svl on the Day Warranted.

The ship did nob sail on or before the------------- , 19—, within the
meaning of the warranty to that effect contained in the policy.

Defence that the Ship deviated from the Voyage insured (m).

After the commencement of tbe risk mentioned in the policy, and before 
the loss, the ship, without sufficient cause or excuse, did not proceed on the 
voyage, and deviated therefrom.

Particulars

Defence that the, Policy was obtained by Fraud.

The defendant was induced to make [or, subscribe] the [>olicy [or, to 
become such insurer] by the fraud of the plaintiff.

Particulars of the fraud are as follows :—[Here state particulars: see 
Fraud " ante, pp. 397, 656.]

of seaworthiness does nut extend to the lighters in which the goods are landed from 
the ship (Lane v. Mum, L. It. 1 C. P. 412 ; 35 L. J. C. P. 243). In a voyage policy 
on goods there is no implied warranty that the goods are seaworthy for the voyage 
(Koehel v. Saunders, 17 C. B. N. 8. 71 ; 33 L. J. C. P. 310) ; but if the goods are lost 
by reason of some inherent vice therein, it is not a loss by the perils of the sea for 
which the insurers are liable (see lb. ; Taylor v. Dunbar, L. R. 4 C. P. 206).

By the warranty of seaworthiness of a ship “ it is meant that she shall be in a fit 
state as to repairs, equipment, and crew, and in all other respects, to encounter the 
ordinary perils of the voyage insured, at the time of sailing upon it. If the assurance 
attaches before the voyage commences, it is enough that the state of the ship be com
mensurate to the then risk (Annen v. Woodman, 3 Taunt. 299 ; Park on Ins., 8th ed., 
473) ; and if the voyage be such as to require a different complement of men, or state 
of equipment, in different parts of it, as if it were a voyage down a canal or river, and 
thence across the open sea, it would be enough if the vessel were, at the commencement 
of each stage of the navigation, properly manned and equipped fc r it ” (Dixon v. Sadler, 
5 M. be W. 405, 414 ; approved in Du ryes v. Wickham, 33 L. J. Q. B. 17, 25 ; Bouillon 
v. Lu pi on, 15 C. B. N. 8. 113; 33 L. J. C. P. 37, 42 ; Clapham v. Lanyton, 5 B. k 8. 
729 ; 34 L. J. Q. B. 46 ; Quebec Marine Ins. v. Commercial Bank of Canada, L. R. 3 P. 
0. 234 ; 39 L. J. P. C. 53; Iledley v. Pinkney, [1892 1] Q. B. 58 ; [1894] A. C. 222 ; 
63 L. J. Q. B. 419; 61 L. J. Q. B. 179 ; Greemu-k, S.S. Ok v. Maritime Ins. Co., [1903] 
1 K. B. 673 ; [1904] 2 K. B. 657 ; 72 L. J. K. B. 59, 868). The warranty of sea
worthiness includes fitness of the ship to carry the cargo, as well as to encounter the 
perils of navigation (Ilot hlm ne v. Maelrer, [1903] 2 K. B. 378; 72 L. J. K. B. 703 ; 
Sleigh v. 'Tay 1er, [1900] 2 Q. B. 833 ; 69 L. J. Q. B. 626). “ But the assured makes
no warranty to the underwriters that the vessel shall continue seaworthy, or that the 
master or crew shall do their duty during the voyage ; and their negligence or 
misconduct is no defence to an action on the policy, where the loss has been imme
diately occasioned by the perils insured against” (Dixon v. Sadler, 5 M.k W. 405, 114 ; 
8 M. be W. 895).

(m) As to what is a deviation, see Arnould on Marine Insurance, 7th ed., p. 452 ; 2 
Wms. Saund., 1871 ed., p. 569 ; Company of African Merchants v. British Ins. Co., 
L. R. 8 Ex. 154 ; 42 L. J. Ex. 00.
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Defence of M tare présentai ion of a Material Fart respecting the Risk («).

At the time of the insurance being effected, the plaintiff' misrepresented 
to the defendant a fact then material to be known to the defendant.

Particulars are as follows :—
[The plaintiff on the------------- , Iff—, verbally represented to the defen

dant that the ship had sailed from------on the--------------, 19— ; whereas
the ship had not sailed from ------on that day, but had sailed from-------
on the-------------, Iff—, or, as the cane may he.]

Defence of Concealment of a Material Fact (//).

At the time of the insurance being effected the plaintiff wrongfully con
cealed from the defendant a material fact then known to the plaintiff'and 
unknown to the defendant.

Particulars are as follows :—
[The plaintiff concealed from the defendant the fact that the said ship 

had been aground and had sustained serious damage, and then was lying at 
------for repairs, or, as the rase may he.]

II. Life Policies.

Denial of the mukiny of the Polity. 

The defendants did not make the alleged policy.

(R. S. C., 1883, Ajtp. E., Sect. III.)

Defence denying the Plaintiff's Interest in the Life assured (o).

At the time of the making of the policy the plaintiff was not interested 
in the life of A. It.

(/#) The misrepresentation or concealment, at the time of the negotiat ion of a policy 
of a material fact which, having regard to the ordinary practice of underwriters, would 
affect the judgment of an underwriter as to whether he should accept the risk or not, 
will vitiate the jHilicy, even though the fact may not be material with regard to the 
risk insured (Io unie* v. Pender, L. It. If Q. B. 531 ; 43 L. J. Q. B. 227 ; 1Urn; v. Geruni, 
0 Q. B. I). 222 ; 50 L. J. Q. B. 170 ; Taie v. J/t/*loji, 15 Q. B. D. 308 ; Plaehhurn v. 
Vigorf, 12 App. Cas. 531 ; Plaehhurn v. Hu*1 tint, 21 Q. B. 1). 144 ; 57 L. J. Q. B. 470 ; 
Seaton v. Puma ml, [1000] A. C. 135 ; GO L. .1. Q. B. 409). In such cases the contract 
may be avoided at the election of the underwriter as in eases of fraud, although the 
misrepresentation or concealment may not have been accompanied by any fraudulent 
intention (//>.). The obligation to disclose material facts attaches up to the time of the 
making of the “ slip,” and not to that of the executing of the formal policy. (See ante, 
p. 199.)

(<0 As to insurance without interest, see 14 Geo. 3, c. 48, s, 1, cited ante, p. 205 ; 
and as to what is a sufficient interest, see ante, p. 205.
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Defence that the Policy was obtained by Fraud.

The defendants were induced to make the policy by the fraud of the 
plaintiff [or, the said G, //.].

Particulars of the fraud are as follows :—[Here state particulars: see 
“ Fraud," ante, p. 657.]

Defence that the Policy was obtained by the Fraudulent Concealment of a 
Material Fact (p).

The defendants were induced to make the policy by the plaintiff [or, the 
said G. H.) fraudulently concealing from them a fact then material to be 
known to them, and of which they were then ignorant.

Particulars are as follows :—
[The fact so concealed was that the said G. H. had suffered from and was 

then subject to a disease called------ .]

Defence that the Declaration agreed upon as the Basis of the Insurance 
was untrue.

Previously to effecting the insurance the said G. H. [or, the plaintiff] ou
the--------------19—, delivered to the defendants a declaration stating
amongst other things that he [or, the said G. //.] was then in a good state

(y>) The concealment of a material fact known to the proposed assured vitiates any 
contract of insurance whether of life, fire, or sea or other risk (Linde turn v. Dcsborouyh, 
8 B. & C. 586 ; bunion Assurance v. Mantel, 11 Ch. D. 303 ; 48 L. J. Ch. 331 ; sec 
Seaton v. Burnand, cited ante, p. 674). In j»olicies of life insurance effected by one 
person on the life of another, an erroneous statement respecting the life to be insured, 
made in a declaration by the person whose life is insured, does not in the absence of 
any fraudulent intention avoid the policy, unless the policy contains an express 
proviso that it shall be conditional upon the truth of such declaration made by tho 
insured ( Wheelton v. Ilardisty, 8 E. & B. 232 ; 27 L. J. Q. B. 241 ; Thomson v. Weems, 
Il App. Cas. 671). Under such a proviso an untrue statement contained in the declara
tion avoids the policy, whether it was made fraudulently or not, and whether it was 
material or not in inducing the policy (Cazennee v. British Equitable Ass, Co., 6 C. B. 
N. 8. 437 ; 28 L. J. C. P. 259 ; 22 L. J. C. P. 160 ; Macdonald v. Law I'niotl Ins. Co., 
L. It. 9 (j. B. 328 ; 43 L. J. Q. B. 131 ; Thomson v. Weems, supra). Where a proviso in 
the policy expressed it to be conditional upon the truth of the declaration only in the 
case of wilful misrepresentation and concealment, a plea alleging merely that the 
declaration was untrue was held bad (Fowhes v. Manchester Life Assurance Ass., 3 
B. & 8. 917 ; 32 L. J. Q. B. 153 ; Hcmminys v. Sceptre Life -lx#., [1905] 1 Ch. 365; 74 
L. J. Ch. 231).

If, upon making an insurance, the insured bond Jidc refers the insurer to the person 
whose life is insured, or to other persons, for the information required, he does not 
thereby make those persons his agents in effecting the insurance so as to be affected by 
false or fraudulent statements made by them, and he is not affected by their statements 
unless the policy is expressly made upon the basis of those statements flinch man v, 
Fernie, 3 M. k W. 505 ; Wheelton v. Ilardisty, supra).
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of health, and was not afflicted with any disease or disorder, and it was 
agreed by the policy that such declaration should be the basis of the 
insurance effected by the policy. The said 0. //. was not in a good state 
of health at the time of the making of the said declaration, and was then 
afflicted with a disease or disorder tending to shorten life.

Particulars are as follows :—[Here sUile the nature of the disease or 
disorder.]

The like.

1. The defendants do not admit the policy of assurance mentioned in 
the statement of claim, and require tile plaintiff to produce and prove 
the same.

2. By the policy of assurance effected with the defendant company on the 
life of O. H., deceased, it was declared that the same was subject [to the 
articles of association of the defendant company and] to the several 
conditions endorsed on the said policy, and that it was issued on the faith 
of a certain proposal made and signed by the said O. H., which proposal 
was by the said policy declared to be the basis of the contract therein 
contained.

8. It was a condition of the said policy that if the proposal on the 
basis of which the same was effected contained any untrue statement, or 
failed to disclose any material fact, the said policy should be void.

4. The proposal on the basis of which the said policy was effected being 
the proposal aforesaid, and certain answers made by the said deceased to 
the defendant company’s medical officer and forming part of the said 
proposal did contain certain untrue statements, and did fail to disclose 
certain material facts, the particulars of which are as follows : the said
deceased untruly stated that she resided at------ Cottage,------- , and omitted
to state the material fact that she was the wife of a licensed victualler and 
resided in a public-house ; the said deceased untruly stated that she had 
never required any medical attendant, whereas she had been in the habit 
of consulting and being attended by a medical man ; the said deceased 
untruly stated that there were not any circumstances or information 
affecting her past or present health or habits with which the directors of the 
defendant company ought to be made acquainted, whereas there were such 
circumstances and information aforesaid, to wit, that the said deceased had 
been ill and had suffered pains in the lower part of the body, and was 
suffering from a complaint of the uterus and urinary organs ; the said 
deceased untruly stated that her present state of health was good, and that 
she considered her constitution in every respect sound, and that she had 
not at any time required medical assistance, and had not been medically 
attended for any serious or tedious disease, whereas the said deceased was 
in bad health, and her constitution was unsound, and she had required 
medical assistance, and been attended for a serious disease, to wit,



INSURANCE. 697

an affection of the uterus and urinary organs ; the said deceased untruly 
stated that she was not subject to any complaint of the urinary organs ; 
the said deceased untruly stated that she did not know of what diseases her 
parents had died, whereas her mother, ns the deceased well knew, had died
of----- ; that the said deceased untruly stated that her mother died aged
—, whereas she died aged —, as the said deceased well kuew ; the said 
deceased untruly stated that there were no other circumstances known to 
herself which required to be communicated so as to enable the risk of an 
assurance on her life to be fairly judged of, whereas such circumstances 
known to the said deceased did exist, to wit, that she had suffered pains 
in the lower part of her body, and was subject to a complaint of the urinary 
organs, and had been unwell and had been medically attended and treated, 
and that her mother had died of------at the age of —.

5. The defendants further say that the said deceased falsely and fraudu
lently made the statements aforesaid on the------------- , 19—, to the agent
and medical officer of the defendant company, to induce the said company 
to execute and issue to her the policy sued upon in this action, and the 
defendant company upon the faith of the said false and fraudulent 
statements, executed and issued the said policy.

C. By reason of the matters aforesaid the defendants contend that the 
said policy became and is wholly void.

Defence that the Person whose Life was insured departed beijoml Europe, 
whereby the Policy was avoidetl.

The policy was made subject to a proviso that it should be void if the 
said O. II. should, without the consent of the directors for the time being 
of the [defendants’] company, go beyond the limits of Europe, and after
the making of the policy the said G. If., on or about the-------------, 19—,
went without the consent of such directors beyond the limits of Europe, 
viz., to Egypt.

Defence that the Person whose Life was insured died by his own haiul, 
whereby the Policy became void(q).

The policy was made subject to a proviso that it should be void if the 
said G. H. should die by his own hand, and the said G. If. did die by his 
own hand.

Particulars are as follows :—

(//) Death by suielde avoids the policy even in the hands of a third party, if the 
policy or a declaration made part of it contains a warranty to that effect {Klhsger v. 
Mutual Life Ins. (il. of Xew York, [1110.'.] 1 K. B. 31 ; 74 L. J. K. B. 311). It appears 
that a proviso against suicide would he implied even if not inserted in the policy, and 
would afford a ground of defence unless the suicide occurred through insanity (7/ora 
v. Awjlo-Australiaa Aug. Co., 30 !.. J. Ch. 511).
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III. Fire Policies (r).

Denial of the Making of the Policy. 

The defendants did not make the policy sued on.

(R. S. C., 1888, A if. E„ Seel. III.)

Denial that the Lose or Damage was caused by Fire(s).

The alleged loss and damage was not caused by fire [where practicable, 
allege what it was caused by).

Denial of the Fact of Loss or Damage. 

The alleged loss and damage is denied.

Defence denying the Plaintiff's Interest (I).

The plaintiff was not interested in the subject-matter of the insurance 

(R. S. C., 1888, App. D„ Sect. V., Ko. 14.)

Defence that the Plaintiff did not giro Notice of the Loss according to a 
Condition of the Policy (a)

The policy was subject to a condition precedent that upon the happening 
of any loss or damage by fire to the property insured, the plaintiff should

a - I I

(/•) In general an insurer, after payment of a total loss, is subrogated to the rights of 
the insured against third parties in respect of the property insured. (See ante, p. 2o1.)

As to the effect of a condition providing that, in case of double insurance of the 
insured property, the insurers shall only pay a rateable proportion of the loss, see 
Xorth Ilritinh Inn. Co. v. Ijomlon Inn. Co., 5 Ch. D. 569 ; 46 L. J. Ch. 537.

(<) Damage caused by an explosion, which is a concussion of the air caused by fire, 
is not damage occasioned by fire, the rule in insurance cases being that the immediate 
cause only is looked at (Eeerett v. London Annum nee, IV C. B. N. 8. 126 ; 11 Jur. N. 8. 
546). fioss by pilfering by a crowd during the removal of goods insured from premises 
on fire would seem to be loss or tlamage by fire (see he r y v. lia il lie, 7 Bing. 34 V) ; as 
also necessary spoiling of gootls by water in the course of attempting to put out a fire, 
or breaking caused by hasty removal of goods, done to avoid their destruction by fire 
(sec Manley v. Went cm Inn. Co., L. U. 3 Ex. 71,74). In the Metropolitan Fire Brigade 
Act, 1865 (28 Sc 20 Viet. c. VO), s. 12, there is express provision that damage occasioned 
by the brigade in the execution of their duties shall be dccmcil to be damage by fire 
within the meaning of any )>olicy against fire, and in some local Acts similar provision 
is to be found.

(0 As to insurable interest, see 14 (leo. 3, c. 48, ss. 1,2, cited ante, pp. 205 and 207.
(*<) Policies frequently contain provisions or conditions requiring notice of loss and 

particulars of damage to be given within a specified time, and making the policy void 
in case of failure to give such notice within the specified time, au«l in those cases the
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forthwith give notice of the alleged damage and loss to the defendants at 
their office, and the plaintiff, upon the happening of the alleged loss and 
damage, did not comply with this condition.

Defunct Huit Hit Plaintiff ditl nul girt in an Account of his Loss to Ihe Office 
according to a Condition of the Policy (v).

The policy was subject to a condition precedent that the plaintiff should
within-----days next after the happening of any fire causing loss of or
damage to the property insured, deliver to the defendants as particular an 
account of his loss or damage as the nature of the case should admit of, and
the plaintiff did not within------days next after the alleged fire comply with
this condition.

Defence that the Plaintiff made a fraudulently exaggerated Claim (v).

The policy was subject to a condition that it should he void if the plaintiff 
made and delivered to the defendants a fraudulent or fraudulently exaggerated
claim or declaration of loss, and the plaintiff did on the-------------, 19—,
make and deliverto the defendants a fraudulent [or, fraudulently exaggerated] 
claim and declaration of loss.

Particulars arc as follows :—[Stale haw, and in what particulars, it was 
fraudulent, or fraudulently exaggerated.]

Defence that the Plaintiff' obtained the Policy by the Concealment of a 
Material Fact (x).

The defendants were induced to make the policy sued on by the plaintiffs 
concealing from them a fact then material to he known to them, and which 
was then known to the plaintiff, hut unknown to them, viz., [state the 
fact concealed],

failure to give the required notice within the sjfccified time is, in general, a good 
defence, if pleaded. Where the giving of such notice is not expressly stated to be a 
condition precedent to the light to recover, or the failure stated to avoid the policy, it 
is a question of construction whether the giving of such notice is a condition precedent 
to liability, or merely a collateral stipulation, to be determined by a consideration of 
tiie whole policy (llopcr v. Tandon, 1 E. &; E. 82.1 ; 28 L. J. Q. B. 2<i0 ; Worsley v. Wood, 
0 T. It. 710 ; Viney v. Itignold, 20 Q. B. D. 172 ; <17 L. J. Q. B. 82; and see Stoneham 
v. Ocean Accident Ins. Co., IV Q. B. D. 237. See further, ante, pp. .185 and 041).

(r) See preceding note.
(x) In contracts of insurance against tire the misrepresentation or concealment of 

any fact material to the risk avoids the policy, as in contracts of marine insurance, even 
where there is no fraudulent intention. (See Jtufe v. Turner, 0 Taunt. 338 ; 
Linde nun v. Dcsho rough, 8 B. 6; C. 680, 592 ; Jones v. Provincial Ins. Co., 3 C. B. N. 8. 
06, 80 ; Sillein v. Thornton, 3 E. & B. 868 ; 23 L. J. Q. B. 302 ; In re Universal, $c. 
Fire Ins. Co., L. It. IV Eq. 48.1 ; 44 L. J. Ch. 701 ; see further, ante, p. 0V5.)

It would seem that where the person insured has given a description of the premises
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Defence Hull the Policy was obtained by Fraud.

The defendants were induced to make the policy sued on by the fraud of 
the plaintiff.

Particulars are ns follows:—[Sbile same : see “ Fraud," ante, pp. 397, 69(1.]

Judgments (y).

Defence denying the alleged Judgment (y).
The defendant denies that the plaintiff recovered judgment against him 

as alleged, or at all. There is no such judgment.

which is embodied in the policy, there is, in the absence of express stipulation, an 
implied condition that the premises shall not be altered so as to increase the risk 
{Si lie in v. Thornton, xvpra ; though sec per NVillcs, J., in Stoke* v. Cor, 1 il. & N. 533 ; 
2(5 L. J. Ex. 114). But such implied conditions are excluded by inserting in the policy 
any express conditions respecting alterations (Stoke* v. Cox, nupra').

(//) Previously to the Judicature Acts, the proper mode of denying the existence or the 
alleged effect of an English judgment relict 1 upon by the opposite party was by pleading 
nul ticl record, viz., by denying the existence of any record of the alleged judgment in 
the Court in which it was stated to have been recovered. (See Bullen & Leake, 3rd ed., 
p. 621 ; 2 Chit. Pract., 12th ed., pp. 936—1)41.) Under the present practice it seems 
more correct for the party pleading to deal in the ordinary manner with the facts 
alleged by his opponent. No special form of reply is required.

To an action on a judgment the defendant cannot plead any facts which might have 
been pleaded by way of defence to the original action (Todil v. Marjield, 6 B. & C. 
105 ; Jeicshurif v. Mummery, L. It. 8 C. P. 56 ; 42 L. J. C. P. 22 ; see lira un v. Weller, 
L. R. 2 Ex. 183 ; 36 L. J. Ex. 100).

Nor can he plead facts which would merely afford ground for application to the 
summary jurisdiction of the Court to set aside the judgment, or for an appeal against 
the judgment ; nor can the pendency of an appeal be pleaded as a defence to such an 
action, though it may be ground for an application to stay execution. (See Snook v. 
Mattock, 5 A. & E. 248; Doe. v. Wright, 10 A. & E. 7(53; Riddle v. Grantham Canal 
Xar., 16 M. & W. 882; Xoucion v. Freeman, 15 App. Cas. 1 ; 59 L. J. Ch. 337 ; and 
see Ord. LVIII., r. 16.) But it seems that the defendant in such an action may set up in 
his defence any matter of equity which, if the Judicature Acts had nc*. been passed, 
would have entitled him to an injunction against further proceedings in the action. 
(Sec Jud. Act, 1873, s. 24 (5), and s. 24 (2), cited ante, pp. 33, 34.)

Payment could not be pleaded at common law to an action upon a judgment, because 
that defence consisted of matter in pain and not of record. But by the statute 4 & 5 
Anne, c. 3 (c. 1(5, ltuff.), s. 12, it is enacted that “ Where any action of debt shall be 
brought upon any judgment, if the defendant hath paid the money due upon such 
judgment, such payment shall and may be pleaded in bar of such action."

The statute does not authorise a pica of satisfaction otherwise than by payment 
(1 Chit. PL, 7th ed., 512). But a release under seal may be pleaded in bar to an action 
on a judgment (Co. Litt. 291 a ; Darker v. St. Quint in, 12 M. & W. 441), and since the 
Judicature Acts it would appear that a parol release, if founded on consideration, would 
constitute a defence to such action (see ante, p. 568 ; ami poet, p. 755).

It is a good defence to an action on any judgment that the judgment was obtained 
by fraud. (8ee Abouloff v. Oppenheimer, lu Q. B. D. 295 ; 52 L. J. (J. B. 1 ; Vadalu 
v. Laices, 25 Q. B. D. 310 ; Cole v. Langford, 67 L. J. (J. B. 698 ; Birch v. Birch, 
[19(12] P. 130 ; 71 L. J. P. 58.)

An action to recover money on a judgment must be brought within twelve years,
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Defence to an Action on a Foreign Judgment, that the Defendant was nota 
Subject of the Foreign Country, nor resit lent there, and that he did not 
appear in the Foreign Suit (z).

The defendant is not, and was not at anytime in the course of the action 
in which the plaintiff obtained the judgment sued on, a subject of,or resident
or present or domiciled in, and owed no allegiance to the [empire] of-----
[the country in which the judgment wan obtained] and was not subject to the

unless there has been part payment of principal or interest, or an acknowledgment 
in writing (37 k 38 Viet. c. 57, s. 8, cited post, p. 722).

(.*) A final judgment of a foreign or colonial Court, having jurisdiction over the 
parties and the subject-matter of the suit, is conclusive between the parties on the 
merits, ami in an action on such judgment no defences upon the merits can be pleaded 
which might have been pleaded in the original action (Scott v. Pilkington, 2 11. & S. 11 ;
31 L. J. Q. B. 81 ; Godard v. Gray, L. R. 6 Q. B. 139, 150 ; 40 L. J. Q. B. 62 ; Pem
berton v. Hughes, [1899] 1 Ch. 781 ; and see notes to Musty n v. Fabriga*, 1 Sin. L. C., 
11th cd., p. 620 ; Duché** of Kingston'» ease, 2 Sm. L. C., 11th ed., pp. 785 et seq.').

Thus, it is no defence to an action on a foreign judgment that the evidence in the 
foreign Court was insufficient or defective (Henderson v. Henderson, 6 Q. B. 288), or 
that fresh evidence has been discovered since the judgment, showing it to be erroneous 
(De Gosse Brissac v. Rathbone, 6 H. k N. 301 ; 30 L. J. Ex. 238), or that the contract 
originally sued upon was obtained by fraud [Bank of Australasia v. Nias, 16 Q. B. 
717 ; 20 L. J. Q. B. 284), or that the defendant had a cross-claim which he might have 
set off in the original action (Henderson v. Henderson, supra'), or that he had a dis
charge in bankruptcy which he might have pleaded in that action (Ellis v. McHenry, 
L. It. 6 C. P. 228 ; 40 L. J. C. P. 109), or that the proceedings were irregular (Pember
ton v. Hughes, supra).

It has been held that the defendant in such an action cannot plead that the foreign 
Court has acted on a mistaken view as to the English law, even where the mistake 
appears on the face of the proceedings (Godard v. Gray, supra; see Gastrique v. 
Imrie, L. It. 4 H. L. 414, 448), though it may be a defence to show that the foreign 
Court has knowingly and perversely disregarded the English law in a case to which it 
was manifestly applicable (see Simpson v. Fogo, 1 John, k H. 18 ; 1 Hem. k M. 195 ;
32 L. J. Ch. 249 ; and the cases last cited).

So it is in general no defence to an action on a foreign judgment that the foreign 
Court has made a mistake as to the law of its own country (Scott v. Pilkington, supra), 
though it was held otherwise where such a mistake clearly appeared ujion the express 
findings of a special case stated between the parties (Meyer v. Haiti, 1 C. P. D. 358).

Where a person is sued in this country on a judgment obtained agtinst him in a 
foreign country for default of appearance, he may plead that the foreign Court had no 
jurisdiction in respect of the subject-matter of the suit, or of the parties (Ferguson v. 
Mahon, 11 A. k E. 179*; and see Robert son v. St ruth, 5 Q. B. 941 ; Vanquelin v. 
Bonard, 15 C. B. N. S. 341 ; 33 L. J. C. P. 78 ; Bank of Australasia v. Nias, supra ; 
Godard v. Gray, supra ; Schibsby v. Westenhol;, L. R. 6 Q. B. 155 ; 40 L. J. Q. B. 73), 
or that he was not a subject of the foreign country and was not resident or domiciled 
there, and either that he was not served with process in the foreign suit, and had no 
knowledge or notice of the suit ami no opj>ortunity of answering it (Buchanan v. 
Rucker, 1 Camp. 63 ; 9 East, 192 ; Reynolds v. Fenton, 3 C. B. 187 ; Price v. Beichurst, 
4 M. k Cr. 76 ; Co pin v. Adamson, 1 Ex. D. 17 ; 45 L. J. Ex. 15 ; Rou sillon v. Rvusillon, 
14 Ch. D. 351 ; Singh v. Faridkote,[lMi] A. C. 670), or did not appear in the action 
or otherwise submit to the jurisdiction of the Court (Schibsby v Westenhol;, supra; 
Turnbull v. Walker, 5 R. 132 ; 67 L. T. 67), or that the judgment was not a remedial 
one in support of a private light of the plaintiff in the action, but a punitive judgment
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jurisdiction of the said------Court, and he did not appear in the said action
or otherwise submit to the jurisdiction of the said Court [or, and was never 
served with any process in the said action, and took no part in and had no 
notice or knowledge of the proceedings therein].

Defence lo an Action on a Spanish Judgment, that the Judgment was not a 
Final Judgment : see Nour ion v. Freeman, 85 Ch. D. 704 ; 15 App. 
Cas. 1.

Defence to an Action on a Russian Judgment, that the Judgment was obtained 
bg Fraud: see Aboutoff v. Oppenheimer, 10 Q. B. I). 21)5 ; 52 
L. J. Q. B. 1.

The like, to an Action on an Italian Judgment : see Vadala v. Lawes, 25
Q. B. D. 310.

Defence of Set-off of the Amount due to the Defendant v/wn a Judgment of the 
High Court of Justice: see “ Set-off," post, p. 780.

to enforce a penalty under the municipal law of the foreign country. (See Ifunti/qffoi 
v. At!rill, [1803] X. O. 150; 62 !.. J. V. C. 41.)

But if the defendant in a foreign suit has voluntarily appeared in the foreign Court, 
and has taken his chance of judgment being in his favour, It would seem that lie 
might lie sue»I here upon such judgment, anil could not then raise the defence of want 
of jurisdiction. (See lie Gisse Brissae v. Baf/thone, 6 H. k N. 301 ; 30 L. J. Ex, 238; 
and fic/i i huh I/ v. Westeuhol:, supra'), though it may lie otherwise if lie has been virtually 
compelled to appear in the foreign suit in onler to save his property from a forced sale. 
(See Sehihshg v. Westeuhol:, supra ; and (léserai Steam Aar. Co. v. ClitilloH, il M. X 
W. 877 ; Voisrt v. Barrett, 55 L. J. Q. B. 30 ; The Challenge, [1004] V. 41, 58 ; 73 
L. J. P. 2, 8.)

An appeal pending in the foreign Court is not a good defence to an action on a 
foreign judgment, though it may be a ground for staying execution (firott v. Pilkiugloii, 
supra ; Aourion v. Freeman, 15 App. Cas. 1 ; 50 L. J. Ch. 337).

It is a defence to an action on a foreign judgment that the judgment was obtained 
by fraud on the part of the plaintiff (Hoiries v. Ore, 1 Y. & C. 464 ; Bush of Austra
lasia v. Stas, supra ; Castrique v. Jmrie, supra; Fateh v. Ward, L. It. 3 Ch. 203 ; 
Ahoulqff v. Opjienlirimer, 10 (j. It. D. 295 ; 52 L. J. Q. B. 1 ; Vadala v. Dures, 25 
Q. B. Ü. 310).

See, further, ywf, p. 703.

1
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Judgment Recovered (a).

Defence of Judgment recovered by the Plaintiff in a former Action for the 
same Debt or cause of Action in the High Court of Justice (b).

The plaintiff in a former action brought by him against the defendant in 
[this] Division of the High Court of Justice [19—, B., No. —] for the same 
debt [or, in respect of the same cause of action] as that alleged in the
statement of claim, on the-------------, 11)—, by a judgment dated that day
recovered judgment against the defendant for £-----  for the said debt
[or, in respect of the said cause of action], and the said judgment still 
remains in force.

(«) A judgment recovered by the plaintiff in an action in an English Court of record 
merges the original cause of action and affords a good defence to a second action for 
the same cause (Hig y ni*' ease, (1 Co. 44 b; King v. I fonce, 13 M. k W. 494, 504 ; Smith 
v. AÏcolls, 5 Ding. N. C. 208, 220 ; Brinsmead v. Harrison, L. R. (1 C. P. 584 ; 7 lb. 
547 ; 40 L. J. C. P. 281 ; 41 lb. 190 ; Gibbs v. Cruihshanh, L. R. 8 C. P. 454 ; 42 L. J. 
C. P. 273 ; Kendall v. Hamilton, 4 App. Cas. 504 ; 48 L. J. C. P. 705 ; Ex p. Frirings, 
25 Ch. D. 338 ; and see post, p. 73(1). Rut this is subject to the exception that a judg
ment. recovered on a contract of record, as a recognizance, does not merge the contract, 
Isicause both securities are matter of record, and of equal degree (Preston v. Per ton, 
Cro. Eli/.. 817).

Where the plaintiff 1ms recovered judgment for part only of one entire claim, the 
judgment is conclusive as to the amount recoverable, and affords a good defence to a 
subsequent action for the residue of the same claim (lingot v. Williams, 3 D. A: C. 235 ; 
Sid dal l v. Bawcliffe, 1 C. k M. 487 ; Todd v. Steivart, 9 Q. D. 759 ; Barber v. Lamb, 8 
C. D. N. S. 95 ; 29 L. J. C. P. 234 ; sec Cannon v. Bey Holds, 5 E. k B. 301 ; 2f» L. J. 
Q. B. (12). The facts constituting the last-mentioned defence may in some cases be 
pleaded as a defence by way of estoppel, and it seems proper that they should lie so 
pleaded in cases where the plaintiff has recovered judgment for part only of a liqui
dated demand, and there has Iteen judgment for the defendant as to the residue. (See 
Todd v. Steicaii, supra ; sec also Commings v. Heard, L. R. 4 Q. D. 0(19 ; 10 D. 
k 8. (loo.)

(b) As to what claims are covered by a judgment in a former action, see Seddon v. 
Tut op, (1 T. R. 007 ; Hadley v. Green, 2 C. k J. 374 ; Bag* v. Williams, 3 B. k C. 235 ; 
Florence v. Jen lugs, 2 C. B. N. 8. 454 ; 20 L. J. C. P. 274 ; » p. Feicinys, supra ; 
Barley Main, ,)'r. Co. v. Mitchell, 11 App. Cas. 127 ; 53 L. J. Q. B. 471 ; and the notes 
to the Duchess of Kingston's case, 2 Sm. L. C., 11th ed., p. 740.

A plea of (judgment recovered on a promissory note given for and on account of a 
debt due under a covenant was held a bad plea to an action on the covenant (Drake v. 
Mitchell, 3 East, 251) ; and it seems that, where judgment is recovered on a cheque, 
note or acceptance given for a simple contract debt, such judgment will not merge the 
right of action for the original debt. (See Wegg-Prosser v. Era ns, cited note (c), infra.) 
Where a breach of contract is continuing, as in not keeping premises in repair, the 
recovery in a former action goes only in mitigation of damages (Gncurd v. Gregory, 3(1 
L. J. C. P. 1 ; L. R. 2 C. P. 153, cf. Ebbetts v. G>nqurst, 82 L. T. 5G0).

A defence of judgment recovered, which showed on the face of the pleading that the 
judgment could not have been recovered for the same cause of action as that alleged 
in the statement of claim, as by setting up a judgment prior in date to the admitted 
date of the alleged cause of action, would be open to an objection in point of law (Few 
v. Backhouse, 8 A. k E. 789).
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Defence of Judgment recovered in a like Action against a Co-debtor with the 
Defendant (r).

The alleged debt was incurred by the defendant jointly with one E. F.f 
and not by the defendant alone, and the plaintiff afterwards, in an action 
brought by him against the said E. F. in this Division of the High Court
of Justice [19—, B., No. —] for the same debt, on the------------- , 19—,
by a judgment dated that day, recovered judgment against the said E. F.
for £----- in respect of the said debt, and the said judgment still remains
in force.

Defence of Judgment recovered by the Plaintiff in a former Action for the 
same Debt, or Cause of Action, in a County Court (d).

The plaintiff on the------------- , 19—, in a former action brought against
the defendant in the County Court of ------, holden at------, and then

(c) A judgment obtained against one of several joint debtors or joint contractors 
for debt or damages is, without satisfaction, a bar to a subsequent action for the same 
debt or damages against the other joint debtors or joint contractors, unless they were 
severally as well as jointly liable (King v. J fouir, supra ; Brim mead v. Harrison, 
supra ; Kendall v. Hamilton, 4 App. Cas. 504 ; 48 L. J. H. L. 705 ; In re Davison, 13 
Q. B. D. 50 ; Odell v. Carmack, IV Q. B. D. 223 ; Blyth v. Fladyate, [1891] 1 Ch. 337, 
353 ; CO L. J. Ch. 66 ; Hammond v. Schofield, [1891] 1 Q. B. 453 ; CO L. J. Q. B. 539 ; 
Hoare v. Nihlctt, [1891] 1 Q. B. 781 ; 60 L. J. Q. B. 5C5 ; Morel Bros. v. Westmoreland, 
(Karl), [1904] A. C. 11 ; 73 L. J. K. B. 93). This is so, even where the subsequent 
action is brought against a secret partner, whose liability was unknown to the plaintiff 
at the time when he recovered judgment agiinst the acting partners (Kendall v. 
Hamilton, supra"). So judgment against one of two co-defendants who have appeared 
is a defence to further proceedings against the other, and may be pleaded as such 
(M'Leod v. Poicer, [1898] 2 Ch. 295 ; 67 L. J. Ch. 551). Judgment against a co-debtor 
for part of a debt has been held to be no bar as to the residue (French r. Howie, [1905] 
2 K. B. 580 ; 74 L. J. K. B. 853).

But by the Mercantile Law Amendment Act, 1856(19 A 20 Viet. c. 97), s. 11, a person 
having a cause of action against joint-debtors “ shall not be barred from commencing 
and suing any action or suit against the joint debtor or joint debtors who was or were 
beyond seas at the time the cause of action or suit accrued, after his or their return 
from beyond seas, by reason only that judgment was already recovered against any one 
or more of such joint debtors who was not or were not beyond seas at the time afore
said.” (See s. 12, cited post, p. 720.)

An unsatisfied judgmen'. obtained against one of two joint sureties upon a cheque 
which he had given for the amount of the debt was held not to operate as payment or 
to merge the right of action for the original debt, and was, therefore, no bar to an 
action against the other surety for the amount of that debt (Wegg-Prosser v. Evans, 
[1895] 1 Q. B. 108 ; 64 L. J. Q. B. 1).

One who has a claim which he may enforce at his election against either of two 
different persons may, by suing one of them to judgment, determine his election and 
prevent himself from afterwards suing the other of them in respect of the same claim 
(Priestley v. Fernie, 3 II. k C. 977 ; 34 L. J. Ex. 172 ; see Cuiiis v. Williamson, L. R. 
10 Q. B. 57 ; 44 L. J. Q. B. 27 ; Kendall v. Hamilton, 4 App. Cas. at p. 514 ; Scarf v. 
Jardine, 7 App. Cas. 345 : 51 L. J. Q. B. 612 ; Morel Bros. v. Westmoreland (Earl), 
[1904] A. C. 11 ; 73 L. J. K. B. 93 ; and see ante, p. 574).

(d) See note (a), ante, p. 703. The recovery of a final judgment in an inferior Court 
of record, of competent jurisdiction in England, is a bar to an action in any other 
Court for the same cause (Austin v. Mills, 9 Ex. 288), Where the defendant pleads
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having jurisdiction in that behalf, for the same debt [or, in respect of the 
same cause of action] as that alleged in the statement of claim, recovered
judgment against the defendant for £------ for the said debt [or, for
damages in respect of the said cause of action], and the said judgment 
still remains in force.

Defence of Judpment reeorereit against the Plaintiff upon the same Matin 
in a formn Action between the Parties (#) : see “ Estopjiel," ante, p. 047.

Jurisdiction (/).

See post, p. 803.

such judgment, the defence should state that the inferior Court had jurisdiction in that 
behalf (Briscoe v. Stephens, 2 Bing. 213 ; Bead v. Pope, 1 C. M. k It. 302 ; see Mayor 
of London v. Cox, L. R. 2 H. L. at p. 204).

A previous judgment recovered in a County Court for the same cause of action is 
final and conclusive between the parties (The County Courts Act, 1888 (51 Ac 52 Viet, 
c. 43), 8. 93 ; and see Austin v. Milts, 9 Ex. 288 ; Gibbs v. Cruikshank, L. It. 8 
C. l\ 454).

It is a good defence that the plaintiff recovered judgment in a County Court for part 
of the cause of action, and abandoned the excess under s. 81 of the County Courts Act, 
1888. (See Vines v. Arnold, 8 C. B. 032 ; 19 L. J. C. P. 98 ; Isaac v. Wyld, 7 Ex. 103 ; 
21 L. J. Ex. 40.)

A judgment of a foreign or colonial Court against the defendant docs not operate 
as a merger of the original cause of action, and, if not followed by execution or satis
faction, affords no defence to a subsequent action brought in this country for the same 
claim (Smith v. Nicolls, 5 Bing. N. C. 208 ; Banh of Australasia v. Harding, 9 C. B. 
Mil ; Bank of Australasia v. Mas, l(i Q. B. 717 ; Thompson v. Bell, 2 E. k B. 230 ; 
23 L. J. Q. B. 159 ; see ante, p. 213) ; though such judgment against the plaintiff may 
be pleaded in estoppel if final and conclusive. (See ante, p. 701.) But where the sum 
recovered by such judgment has been paid to the plaintiff, the judgment and payment 
are a good defence (Barber v. Lamb, 8 C. B. N. S. 95 ; 29 L. J. C. P. 231 ; Taylor v. 
J folia rd, [1902] 1 K. B. 070 ; 71 L. J. K. B. 278). Such judgment, though unsatisfied, 
may be ground for an application to stay proceedings in an action in this country, if 
the defendant can show that the proceedings here are vexatious. (See McHenry v. 
Isn i*, 22 Ch. D. 397 ; 52 L. J. Ch. 325 ; Hyman v. Helm, 24 Ch. D. 531 ; The Chris- 
tiansborg, 10 P. D. 141 ; 54 L. J. Ad. 84.)

As to Scotch and Irish judgments, see ante, pp. 212, 213.
(e) Judgment recovered against the plaintiff is conclusive between the parties as to 

all matters adjudicated upon, and is a defence by way of estoppel to a subsequent 
action in which the same matters are brought in question. (See In re South America 
Co., [1895] 1 Ch. 37 ; 64 L. J. Ch. 189.)
(/) The jurisdiction of the High Court is in some cases ousted by statute, as in the 

case of some disputes with building societies (see ante, p. 302) or friendly societies (sue 
ante, p. 303), and in other cases (See Crossjield v. Manchester Ship Canal Co., [1904] 2 
Ch. 123 ; 73 L. J. Ch. 345, reversed 21 Times Rep. 689). In such cases the objection to 
the jurisdiction may be raised by an application to stay proceedings, or by defence, 
or the Court may allow it to be raised at the trial (//>., at pp. 134 et scq.').

B.L. Z Z
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Landlord and Tenant (g).

Defence to an Action for the Use and Occupation of a House and Land, 
denying the Use and Occupation (g).

The defendant denies that lie used or occupied the said house or land.

(y) Where the plaintiff's claim is for use and occupation, the defendant may either 
deny the use and occupation, or state facts showing that it was not by the permission 
of the plaintiff, as in the forms given in the text. Thus, the defendant may plead a 
surrender before the period in respect of which the plaintiff claims to recover compen
sation (Do Id v. Acklom. 6 M. k G. 072 ; see pout, p. 710) or an eviction by the plaintiff, 
or by title paramount (Frontice v. Elliott, 5 M. & W. 606). If the defendant s use and 
occupation commenced by the permission of the plaintiff, the defendant cannot dispute 
the plaintiff's title, except by showing that it has determined since the commencement 
of the tenancy (Curtin v. S/titty, 1 Bing. N. C. 15 ; Delaney v. Fox, 2 C. B. N. S. 768 ; 
26 L. J. C. 1». 248 ; London ,<• N W. Ry. Co. v. West, L. K. 2 C. l\ 553 ; 36 L. J. C. P. 
245). But he may show a judgment obtained by a third p Tty for the recovery of the 
land, and his own attornment as tenant to the Litter in answer to a claim in respect 
of a sub.se juent occupation of the premises (Newport v. Hardy, 2 D. k L. 021). So, 
too. he may show that his landlord’s title has expir* d, without showing an eviction 
(Mountnoy v. Collier, 1 E. k B. 630 ; 2 Wms. Saund., 1871 ed., p.828); but a voluntary 
surrender of the premises to a mere adverse claimant without eviction is no defence 
(Emery v. Barnett, 4 C. B. N. S. 423 ; 27 L. J. C. P. 217).

Where the plaintiff's claim is an express claim for rent as such, or for breach of a 
contract for the payment of rent, matters showing the termination of the tenancy or 
contract, as surrender, eviction, Ac., must be pleaded specially.

If the defendant enters and occupies under a mortgagor in possession (except 
where the letting is authorised under s. 18 of the Conveyancing Act, 1881), a 
mere notice by the mortgagee to pay the rent to him is no defence to an action by 
the mortgagor for use and occupation or for rent under a demise ( Wilton v. Dunn, 17 
Q. B. 294 ; Hickman v. Mach in, 4 H. k N. 716 ; 28 L. J. Ex. 310 ; and see Towerson 
v. Jackson, [1891] 2 Q. B. 4*4 ; 61 L. J. Q. B. 36). Payment to the mortgagee in 
pursuance of such notice would be equivalent to payment to the moitgagor, but the 
defence should be specially pleaded. (See lb. ; Johtison v. Jones, 9 A. k E. 809 ; 
Wheeler v. Dranscombe, 5 Q. B. 373.) If the mortgage is subsequ* nt to the tenancy, 
the mortgagee, as assignee of the reversion, may claim the rents which accrue subse
quently to «he mortgage; but payments of such rent made to the mortgagor before 
notice of the mortgage are valid (Moss v. Gallimore. 1 Smith's L. C., 11th ed., p. 514), 
provided they are not pre-payments (De Nicholls v. Saunders, L. It. 5 C. P. 589 ; 39 
L. J. C. P. 297 ; Cook v. Guerra, L. K. 7 C. P. 132 ; 41 L. J. C. P. 89).

Where the premises have been taken for a term, it is in general no defence to an 
action for the rent that they were not capable of occupation in the manner for which 
they were let (Sutton v. Temple, 12 M. k W. 64), and the tenant is liable for the rent, 
notwithstanding that the landlord has agreed to do repairs, unless the completion of 
the repaiis was expressly made a condition pieeedent (Surplice v. Farnsworth, 8 Scott, 
N. It. 307). It is a defence that the premises consisted of a ready-furnished house 
which was not in a state tit for habitation at the time of the letting (Smith v. Marrable, 
and other cases cited ante, p. 222). It is no defence that the premises consisted prin
cipally of buildings which were destroyed by lire (Marshall v. Schojield, 52 L. J. Q. B. 
58) ; nor in such case is it any defence that the landlord insured the premises, and 
receive<I the amount insured, but has not laid it out in rebuilding (Loft v. Dennis, 1 
E. k E. 474).

A claim on a warranty or fraudulent representation as to the sanitary or other 
condition of the premises made at the time of the letting and collateral to the lease 
may be raised by counterclaim (see ante, pp. 224, 480.
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Defence lo a Hit' ArHon, Hint the Use and Occupation were not hi/ the 
Permission of the Plaintiff (h).

The defendant admits that he used and occupied the said house, hut 
denies that he used or occupied the same under the plaintiff or by his 
permission. [Here state facts choiring further the nature of the defence 
retied u/inn.]

Defence In a tike Action, where no express Agreement is alleged by the 
Plaintiff, that the Tenancy was under an express Agreement and that 
by the Terms of such Agreement no Pent is due.

The defendant occupied the said premises under an express verbal [or,
written] agreement with the plaintiff made [or, dated] the-------------, 1!)—,
as tenant thereof to the plaintiff from year to year [or, as the rase may
be] at a rent of £------ payable [state when], and [no rent had become
payable at the commencement of this action, or, as the case may he, alleging 
the matter in excuse of non-payment of the rent].

Defence to an Action for Preach of an Agreement of Tenancy which was not 
by Deed, denying the Letting upon the Terms alleged.

The plaintiff did not let the house to the defendant ui>on the terms 
alleged [or, The defendant was not tenant to the plaintiff of the house 

' 3 terms alleged]. The terms of the letting to the defendant are
contained in a document dated the-------------, 19—, and by the said
terms----- . [Here slate the material parts of the agreement, either rerbalim,
where the precise words are material, or by giving briefly the substance and 
effect thereof, and add, where necessary, averments of performance, satis
faction, or discharge of the agreement actually made.]

Defence to an Action for the Preach of a Covenant contained in a Lease by 
Deed, denying the Making of the Deed: see" Agreements," ante, pp. 577,678.

Defence to an Action for Pent, of Payment : see “ Payment,'' post, p. 745(f).

Defence that the Pent sued for was satisfied by a Distress.

While the rent claimed was in arrear the plaintiff' on the------------- , 19—,
distrained certain goods upon the demised premises for the said rent, and

(//) Sue preceding note.
(/') See pod, p. 745. A plea that the defendant was on the premises ready to pay 

the rent at the time it became due, but that the plaintiff was not there to receive it, 
was held a bad plea to an action against the lessee on his covenant to pay the rent 
reserved (Haldane v. Johnson, 8 Ex. 089).

Z Z 2
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on the -----  - , la—, Roll! the said goods under such distress, and
satisfied the said rent ont of the proceeds of such sale.

Defence that the Plaintif distrained for the Rent, and still holds 
the Distress (k).

While the rent claimed was in arrear, the plaintiff, on the-------------, 19—,
distrained certain goods upon the demised premises for the said rent, and 
lie still holds the said goods as a distress for the said rent.

Defence as to part of the Rent claimed, of a Deduction bp the Defendant for 
Propertp Tax paid in respect of the Premises (!).

As to £----- , parcel of the money claimed, the demised premises were
chargeai de with property tax under the statutes in that behalf, and the 
defendant was obliged to pay and paid £------, the amount thereof, on the

Particulars are as follows :—

Defence to an Action for not keeping the Premises in Tenantabte Rejmir, 
denying the alleged Breach.

The defendant at all times during the tenancy kept the premises in 
tenantable repair and condition.

(i) When a landlord distrains for rent and does not sell the goods, he cannot bring 
an action for the rent so long as he holds the distress, though it be insufficient to 
satisfy the rent (Lelioin v. Phil pot, L. R. 10 Ex. 242 ; 44 L. J. Ex. 22ii).

(!) By fi ti fi Viet. c. 35, s. (ill, the tenant having paid the landlord's property tax in 
respect of the demised premises, may deduct it “out of the first payment thereafter to 
be made on account of rent,” as if the money paid in discharge of the tax had been a 
payment made to the landlord on account of the rent. (See also 16 & 17 Viet. c. 34, s. 
40). By 27 k 28 Viet. c. 18, s. 15, the deduction may be made in respect of property 
tax chargeable during the period through which the rent was accruing due.

By 6 & 6 Viet. c. 35, a. 103, all contracts and agreements for payment of any rent in 
full without allowing such deduction as aforesaid shall be utterly void. But an agree
ment that, if the tenant will continue to pay his rent in full without any deduction in 
rcs|icct of landlord's property tax paid by him, the landlord will repay him all sums 
which he has paid or shall pay for the landlord's property tax, is not invalid (Lamb v. 
Rreu'ster, 4 Q. B. D. 607 ; 48 L. .1. Q. B. 421).

A like defence might be pleaded of deduction in respect of payments of other charges 
upon the land, as of the interest of a mortgage of the premises (Dyer v. Rowley, 2 
Bing. 04 ; Johnson v. Jones, 0 A. k E. 800 ; Underhay v. Read, 20 Q. B. D. 200 : 57 
E. .1. Q. B. 120), or of a rent-charge (Taylor v. Zamira, 6 Taunt. 524), or of rent to 
the ground landloid (Carter v. Carter, 5 Bing. 406 ; Sapsford v. Fletcher, 4 T. R. 511). 
As to tithe rent charge, see Ludlow v. Pike, [1004] 1 K. B. 531 ; 73 L. .1. K. B. 274. 
As to deductions for rates, charges, and assessments, see ante, p. 221.
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Defence to an Artion for not using Hut Premises in a Tenantlike .Vanner, 
tlenging the allege I Breath.

The defendant nt all times during the tenancy used the premises in a 
tenantlike and proper manner.

Defence tlenging the alleged Breach of a Covenant or Agreement 
to Repair (in).

The defendant denies that the premises were during the term out of such 
repair as was required by the covenant [or, agreement, or, were during the 
term out of good or substantial repair, traversing the breach as alleged by 
the plaintiff].

befew e to an Action for not cultivating a Farm according to the Custom of 
the Country, denying the alleged Breach.

The defendant during the tenancy used and cultivated the farm and laud 
in a husbandlike manner, according to the custom of the country where 
the same were situate. [If the breaches are stated with particularity in the 
statement of claim, they should be denied in terms.]

Defence to a like Action, denying the atleged Custom of the ( 'ountry (»).

The defendant denies that there was any such custom of the country as 
is alleged. [If the defence is pteadeil to part only of the breaches alleged, it 
should be limited accordingly.]

Defence to an Action for Breach of the Covenant for Title in a Aease, 
denying the alleged Breach.

The defendant denies that at the time of the making of the demise he 
had not full and lawful power and authority to demise the house to the 
plaintiff for the said term.

(hi) Upon a covenant by the lessor to keep in repair the main walls, main timbers 
and roofs of the demised premises, the lessor cannot be sued for non-tcpair. unless he 
has received notice of want of repair (Muhin v. Watkinses, L. 11. 0 Ex. 25 ; 40 L. .1. 
Ex. 38 ; Treduay v. Hachis, (C. A.) 91 L. T. 310). As to the measure of damages for 
breach of such covenant, see ante, p. 219.

(a) Where the custom of the country is inconsistent with the terms of a written 
agreement or lease, those terms will govern the rights of the parties, and should be 
stated in the defence ( Wiyglesicorth v. Dalliton, 1 8m. L. C., 11th ed., 545 ; /Jettes v, 
Warren. 1 M. & W. Ififi : Roberts v. Barker, 1 Cr. A M. 808 : Clarke v. Roystose, 13 
M. A W. 752 ; Tucker v. Linger, 8 App. Cas. 508 ; 52 L. J. Uh. 941).
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Defence to an Action for Breach of the Covenant for Quiet Enjoyment 
denying the alleged Breach.

G. II. did not enter into the house or evict the plaintiff therefrom [or, a* 
the case may be].

Defence to a tike Action, denying the Title of the Person evicting 
the Plaintiff.

At the time when [it is alleged that] G. //. entered into the house and 
evicted the plaintiff therefrom, the said G. If. had no lawful claim or title 
to the said house or to the possession thereof through or under the 
defendant.

Defence of a Surrender (p).

Before any part of the rent sued for became due [or, Before the alleged 
breach, or, Before the breach herein pleaded to, as the case may be], the
defendant [by deed dated the ------ ------, 10—,] surrendered to the
plaintiff the said demised premises and all the then unexpired residue of 
the said term, and the plaintilf then accepted such surrender and took 
possession of the said premises.

(o) By the Statute of Frauds (29 Car. 2, c. 3), s. 3, no leases or terms of years in 
any lands, tenements, or hereditaments shall be surrendered unless by deed or note in 
writing, signed by the party surrendering the same or his agent thereunto lawfully 
authorised in writing, or by act and operation of law. And by 8 & 9 Viet. c. 106, s. 3, 
a surrender in writing of any interest in any tenements or hereditaments (not being a 
copyhold interest, and not being an interest which might by law have been created 
without writing) shall be void at law unless made by deed.

A surrender by operation of law may be effected by the lessor, with the assent of the 
lessee, accepting a new tenant, provided that possession be given to the latter {Thomas 
v. Cooh, 2 B. & Ad. 119 ; Davison v. Gent, 1 H. & W. 744 ; 26 L. J. Ex. 122 ; Wallin v. 
Hands, [1893] 2 Ch. 7f> ; 62 L. J. Ch. 686 ; see Fenner v. Iilahe, [1900] 1 Q. B. 426 ; 
69 L. J. (j. B. 267 ; sed t/u.). So the acceptance by an existing tenant of a new lease 
operates as a surrender by operation of law of the old one, provided the new one be 
valid (Knight v. Williams, [1901] 1 Ch. 256 ; 70 L. J. Ch. 92). So also does an agree
ment to terminate the tenancy followed by the landlord taking possession of the 
premises by some unequivocal act (Phené v. Popplewell, 12 C. B. N. S. 334 ; 31 L. J. C. V. 
235 ; In re Panther J^ead Co., [1896] 1 Ch. 978; 66 L. J. Ch. 49V), Lut the mere 
acceptance of the key, even though followed by attempts to let the piemises, does not 
amount to such an unequivocal act (Oastler v. Henderson, 2 Q. B. D. 675 ; 46 L. J. 
Q. B. 607). The defence of a surrender by operation of law should show or give 
particulars of the facts which constitute such a surrender. (See Ovd. XIX., r. 4 ; and 
see Foqnet v. Moore, 7 Ex. 870, 875.)

A surrender by the assignee of the lessee or the lessee of part of the premises does 
not extinguish the term, or discharge the lessee from his express covenant to pay rent 
(Daynton v. Morgan, 22 Q. B. P. 74 ; 58 L. J. Q. B. 109).

As to apportionment of rent, sec ante, p. 227.
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Defence of a Surrender by Operation of Law (p).

Before any part of the rent sued for became due [or. Before the alleged 
breach, or, Before the breach herein pleaded to, as the case may be], the 
demised premises and all the then unexpired residue of the said term were 
duly surrendered by the defendant to the plaintiff by act and operation 
of law.

Particulars are as follows :—
[The premises were surrendered by the defendant, on the------------- ,

19—, giving up to the plaintiff and the plaintiff then accepting from the 
defendant the possession of the said demised premises with the intention 
respectively of then putting an end to the said term.]

Defence to an Action against a Tenant from Year to Year that the Ten
ancy was determined by a Notice to Quit before the alleged Rent 
became due or the alleged Breaches were committed (q).

Before any part of the rent sued for had accrued due [or, Before any of 
the alleged bleaches were committed], the defendant’s tenancy of the pre
mises was determined by a notice to quit, given on the------------- , 19—,
in writing [or, as the case may be, describing the notice relied on] by the 
defendant to the plaintiff [or, by the plaintiff to the defendant], and expiring
on the-------------, 19—, and the defendant quitted the said premises on the
expiration of the said notice.

Reply that the Notice iras afterwards waived.

The tenancy was not determined as alleged or at all. The notice relied 
on was before the expiration thereof waived by consent of the plaintiff and 
the defendant.

Particulars of such waiver are as follows :—
[State the matters relied upon as a waiver.]

Defence of Eviction (r).

During the term and before any part of the rent sued for became due [or, 
Before the alleged breach, or, Before the breach herein pleaded to, as the

(/i) See preceding note.
Ol) As to notice to quit, see ante, p. 238.
The above form of defence can easily be adapted to the esse of a notice to determine 

a demise un 1er a lease or tenancy for a fixed periot determinable by notice. (See 
Janes v. Shears, 4 A. it E. 832; Cadby v. Martinez, 11 lb. 720 ; Jones v. Mixon, 1 
H. it C. 48 ; 31 L. J. Ex. 603.)

(r) As to what amounts to eviction, sec 1 Wms. Saund., 1871 ed., 208 n. (2) ; Dunn 
V. Di Xuoro, 3 M. it G. 105: Vpton v. Ton-need: 17 0. B. 30 ; 26 L. ,1. C. f. 41 :
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case may H • the plaintiff, without the consent and against the will of the
defendant, • n the-------------, 111—, wrongfully entered into and upon the
said messuage and premises and evicted the defendant from the possession 
nse and occupation thereof, and has ever since kept him so evicted.

Defence to an Action against an Assignee, of a Lease [or, Reversion], 
denying the Assignment (s).

The defendant denies that the estate [or, reversion] of O. II. of and in 
the said messuage and land vested in the defendant by assignment as is 
alleged or at all [or, as the case may be, according to the terms of the allegation 
traversed].

For a Form of Defence in an Action against an Executor as Assignee 
of a Term : see “ Executors," ante, p. C54.

Defence to an Action by an Assignee of the Reversion, denying that the 
Lessor was entitled to the Reversion (<).

The defendant denies that the said G. II. was possessed [or, seised] of 
the said reversion.

Henderson v. Meurs, 28 L. J. Q. II. 30.* *» ; Fnrniral v. (trore, 8 C. 11. N. S, 496 ; Wheeler 
v. Steeenson, 6 H. k N. 155 ; 30 L. J. Ex. 46 ; Pellatt v. Mousey, 31 L. J. C. 1\ 281 ; 
Xeicby v. Sharjie, 8 Ch. D. 33, 50 ; 47 !.. .1. Ch. 617 ; Boynton v. Morgue, 22 Q. R. D. 
74, 80; 58 L. J. Q. B. 139. A voluntary giving up of possession upon a mere claim is 
no eviction, unless the claimant has a good title, which he can enforce (Mayor, ,(■<■., of 
Boole V. Whitt, 15 M. k W. 571 ; Delaney v. Fox, 2 C. B. N. S. 768 ; 26 L. ,1. C. V. 
248 ; Emery v. Barnett, 4 C. B. N. 8. 423 ; 27 L. J. C. P. 216). An eviction of the 
tenant by his landlord from part of the demised premises creates a suspension of the 
entire rent during the continuance of the eviction ; but the tenant is not thereby dis
charged from his covenants or contracts, other than for the payment of rent (1 Wins. 
Raund., 1871 ed., 211 ; Morrison v. Chadwick, 7 C. B. 266 ; Xewton v. Allin, 1 Q. B. 
518). Eviction by title paramount is a good defence to a claim fur subsequent rent 
(Simons v. Farren, 1 Bing. N. C. 126, 272 ; Mayor, j-c., of Boole v. Whitt, supra ; 
Cuthbertson v. lrriny, 4 H. k N. 742 ; 6 lb. 135 ; Stevenson v. Lombard, 2 East, 575). 
Vpon eviction from part of the premises by title paramount, the rent is apportionablc, 
but the covenants are not (Walkers case, 3 Co. 22 b ; Stevenson v, Lombard, 2 East, 
575 ; see Xeale v. Mackenzie, 2 C. M. & R. 84 ; IMA W. 747 ; 1 Wins. Raund., 1871 
ed., 21(1, n. (»')). The defence cannot be supported by proof that the defendant was 
prevented from using an easement demised with the premises (Williams v. Haymird, 
1 E. it E. 1040 ; 28 L, J. Q. B. 374).

(*) By the .statute of Frauds (29 Car. 2, c. 3), s. 3, no leases or terms of years in nuy 
lands, tenements, or hereditaments shall be assigned unless it be by deed or note in 
writing signed by the party assigning the same, or his agent thereunto lawfully 
authorised by writing, or by act or operation of law. And by the 8 it 9 Viet. c. 1116, 
s. 3, an assignment of a chattel interest, not being copyhold, in any tenements or 
hereditaments, shall be void at law unless made by deed. Rcc ante, pp. 216, 710.

(t) A lessee is estopped front denying the lessor's title as recited in the lease. If the 
title is not shown in the lease, the lessee is estopped from pleading that the lessor nil 
ktbuit in tenementit, or any defence involving that assertion. (Sec ante, pp. 225, 232.)
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Defence by the Assignee of a Lease, that he had assigned the Term (w).

Before any part of the rent sued for became due [or, Before the alleged 
breach, or, Before the breach herein pleaded to], the defendant, by deed
dated the------------- , 19—, assigned all his estate and term of years then to
come and unexpired in the demised premises to J. AT., who then entered 
into the demised premises, and was possessed thereof for the residue of the 
said term.

Defence to an Action by the Lessor on the Covenants in the Lease, that the 
Lessor assigned the Reversion before Breach (x).

Before any part of the rent sued for became due [or, Before the alleged 
breach, or, Before the breach herein pleaded to], the plaintiff by deed dated 
the------ -, 19—, granted and assigned all his reversion of and in the

(u) The assignee of a term is liable for breaches of covenant happening whilst he 
continues assignee, but not for those committed after an assignment by him (Harley v. 
King, 2 C. M. Ac R. 18 ; Taylor v. Shunt, 1 B. & P. 21 ; Paul v. Xurse, 8 B. & C. 486 ; 
Hopkins,>n v. Lovering, 11 Q. B. D. 92 ; and see the note to Spencer's case, 1 Smith’s 
L. C., 11th ed., p. 55). He is not liable for breaches committed before the assignment 
to him {St. Saviour's v. Smith, 3 Burr. 1271 ; Coward v. Gregory, L. R. 2 C. P. 153 ; 36 
L. J. C. P. 1).

A lessee continues liable on his express covenants, notwithstanding an assignment by 
him of the term, and the acceptance of his assignee by the lessor (Thursby v. Plant, 1 
Wins. Saund., 1871 ed., p. 277 ; Boynton v. Morgan, 22 Q. B. D.,at p. 82 ; 55 L. J. Q. B. 
139). The fact that such assignee becomes bankrupt after the assignment, and that 
his trustee in bankruptcy has disclaimed the lease under the provisions of s. 56 of the 
Bankruptcy Act, 1883, does not affect the lessee’s liability on his express covenants.

A lessee who, after assignment, is sued on the covenants in the lease may in general 
bring in the assignee as a third party, under Old. XVI., r. 48, cited ante, p. 555 (see 
Hornby v. Cardwell, 8 Q. B. D. 329 ; 51 L. J. Q. B. 89; Moule v. Garrett, L. It. 5 Ex. 
132 ; 76., 7 Ex. 101 : 39 L. J. Ex. 69 ; 41 lb. 62 ; Gooch v. Clutterbuck, [1899] 2 Q. B. 
148 ; 68 L. J. Q. B. 808), but not an underlessee (Bonner v. Tottenham, fye. Building 
Society, [1899] 1 (j. B. 161 ; 68 L. J. Q. B. 114; Pont if ex v. Foord, 12 Q. B. D. 152 ; 
53 L. J. Q. B. 321). See further, ante, p. 555.

As to the effect of the Apportionment Act, 1870, cited ante, p. 228, where an assign
ment takes place during one of the periods in respect of which the rent is payable, 
see Swansea Bank v. Thomas, 4 Ex. D. 94 ; 48 L. J. Ex. 344 ; and In re Hargreaves, 
44 Ch. D. 236 ; 59 L. J. Ch. 375.

A sub-lessee with notice of restrictive covenants in the lease may be bound thereby. 
(See Tulk v. Moxhay, 2 Ph. 744 ; Hall v. Ewin, 37 Ch. D. 74; Holloway v.Ifill [1902] 
2 Ch. 612, 71 L. J. Ch. 818.)

(a*) The facts stated in the above form do not alone constitute a defence to a con
tract contained in a lease not under seal, because such contracts do not pass by assign
ment of the reversion under the statute 32 Hen. 8, c. 34 (Bickford v. Parson, 5 
C. B. 920 ; and see Allcock v. Moorhouse, 9 Q. B. D. 366 ; and ante, p. 225). As to the 
effect of the Conveyancing Act, 1881 (44 & 45 Viet. c. 41), s. 10, with regard to leases 
made subsequent to that Act, see Municipal Building Society v. Smith, 22 Q. B. D. 70 ; 
58 L. J. Q. B. 61. The defence cannot be pleaded to a claim for breaches of covenant 
committed before the assignment. It is no defence to an action on covenants which 
me not of a nature to run with the land, as such covenants do not pass by the assign
ment {Stokes v. Bussell, 3 T. R. 678).
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demised premises to J. K., and thenceforth ceased to have any reversion 
therein.

Defence to an Action by a Landlord for Double Value under 4 Geo. 2, c. 28, 
». 1, that the Defendant held over under a bond fide claim of Title (y).

The defendant held over the premises under a bonâ fide claim of title, 
and not contumaciously.

Particulars of the bonâ fide claim referred to are as follows :—

Defence under Ord. XXI., r. 21, to an Action by Landlord against Tenant 
for Recovery of Land (z).

The defendant is in possession of the premises by himself [or, his tenant]. 
(See R. S. C., 1883, App. D., Sect. VII.)

Defence to an Action by Landlord against Tenant to recover Possession of the 
demised Premises on an alleged Determination of the Tenancy by a Notice 
to Quit, denying the Notice.

The defendant denies that the plaintiff gave him the alleged or any notice 
to quit.

(See R. S. C., 1883, App. D., Sect. VII.)

Defence to a like Action that the Notice teas waived: see Form of Reply of 
Waiver, ante, p. 711.

Defence to an Action by a Landlord for Recovery of the demised Premises 
for a Forfeiture that the Forjeiture was waived (a).

The alleged forfeiture was waived by the plaintiff before the commence
ment of this action.

Particulars of such waiver are as follows :—
[Here stale the matters retied upon as a waiver.']

(y) See ante, p. 231. This action is in the nature of a penal action given to the 
party grieved. (See Lloyd v. Iiosbee, 2 Camp. 453.) The period of limitation for this 
action is two ye rs (3 & 4 Will. 4, c. 42, s. 3, post, p. 713).

(z) See Ord. XXI., r. 21, cited post, p. 906. Although this rule enables a defendant 
under the form above given to raise every kind of defence other than an equitable one, 
or one depending on an equitable title, yet it is generally advisable to plead 
specifically the particular ground of defence relied upon, as is done in the form given 
in|App. D., Sect. VII., of the R. S. C., 1883 [supra).

(it) If the landlord or lessor, knowing that a forfeiture has been incurred, does any 
unequivocal act whereby he recognises the tenancy as still continuing, this will, except
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Defence, to an Action by Landlord against Tenant to recover Possession of the 
Demised Premises on an alleged Forfeiture, that no Notice specifying the 
Breach complained of had, as required by the Conveyancing Acts, 1881, 
1892, been served on the Tenant (//).

The plaintiff did not comply with the requirements of section 14, sub-s ( I ), 
of the Conveyancing and Law of Property Act, 1881, by serving on the 
defendant [or, the lessee] a notice such as is required by that sub-section [or, 
when the plaintiff pleads that he gave the notice and the defendant contends that

in the case of a continuing breach (Penton v. Barnett, [ 1898] 1 Q. 13. 27(5 : (57 L. J. Q. 13. 
11), amount to a waiver of the forfeiture (Demiy v. Xicholl, 4 C. B. N. 8. 370 ; 27 L. J. 
C. P. 220; Toleman v. Porthnrij, L. R. 7 Q. B. 344 ; 41 L. J. Q. B. 08 ; Keith-Prouve v. 
Telephone Co., [1894] 2 Ch. 147), unless he has previously brought an action for the 
recovery of the land on such forfeiture, and has served the writ in such action [Jones v- 
Carter, 15 M. k W. 718, 725 ; (irimwood v. Moss, L. R. 7 C. P. 360 ; 41 L. J. C. P. 239 ; 
Toleman v. Portbury, supra ; Serjeant v. Xash. Field .$• Co., [1903] 2 K. B. 304 ; 72 
L. J. K. B. 630).

(b) By s. 14 of the Conveyancing and Law of Property Act, 1881, it is provided as 
follows :—

“ (1) A right of re-entry or forfeiture under any proviso or stipulation in a lease, for 
a breach of any covenant or condition in the lease, shall not be enforceable, by action 
or otherwise, unless and until the lessor serves on the lessee a notice specifying the 
particular breach complained of and, if the breach is capable of remedy, requiring the 
lessee to remedy the breach, and, in any case, requiring the lessee to make compensa
tion in money for the breach, and the lessee fails, within a reasonable time thereafter, 
to remedy the breach, if it is capable of remedy, and to make reasonable compensation 
in money, to the satisfaction of the lessor, for the breach.”

“(2) Where a lessor is proceeding, by action or otherwise, to enforce such a right of 
re-entry or forfeiture, the lessee may, in the lessor's action, if any, or in any action 
brought by himself, apply to the Court for relief, and the Court may grant or refuse 
relief, as the Court, having regard to the proceedings and conduct of the parties under 
the foregoing provisions of this section, and to all the other circumstances, thinks fit ; 
and in ease of relief may grant it on such terms, if any, as to costs, expenses, damages, 
compensation, penalty, or otherwise, including the granting of an injunction to 
restrain any like breach in the future, as the Court, in the circumstances of each case, 
thinks fit.”

This section does not affect the law relating to re-entry, or forfeiture, or relief in 
case of non-payment of rent (s. 14 (8)), and does not extend to a covenant or condition 
against the assigning, underletting, parting with the possession, or disposing of the 
land leased, or to a covenant or condition in a mining lease for inspection of books, 
accounts, Ac., or of the mines or workings. (See s. 14 (6).)

As to conditions for forfeiture on the bankruptcy of the lessee, or on the taking in 
execution of the lessee’s interest, it is provided in effect by s. 14 (6), as amended by 
the Conveyancing Act, 1892, s. 2 (2) (3), that the provisions of s. 14 of the Convey
ancing Act, 1881, shall not extend to such conditions when contained in leases of the 
particular kinds specified in s. 2 (3) of the Conveyancing Act, 1892 (which include 
agricultural or mining leases and leases of furnished houses, or of public-houses, or 
beer-shops), and shall not apply to such conditions when contained in leases of other 
kinds not specified in that sub-section after the expiration of a year from the date of 
the bankruptcy or taking in execution, unless the lessee's interest has been sold during 
that year.

The bankruptcy of the lessee after an authorised assignment by him would not
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it is insufficient, say: The alleged notice referred to in paragraph — of the 
statement of claim was insufficient in the following respect, viz.,------].

ordinarily be a ground of forfeiture under such condition (Smith v. Gronow, [1891] 2 
Q. B. 394).

The provisions of s. 14 apply to conditions of forfeiture for not insuring.
By s. 11 (9), “ This section applies to leases made cither before or after the com

mencement of this Act, and shall have effect notwithstanding any stipulation to the 
contrary.”

The word “lease” in this section includes an under-lease («ee Conveyancing Act, 
1881, s. 14 (3) ), and also an agreement for a lease or an under-lease where the lessee or 
under-lessee has become cut it led to have his lease or under-lease granted. (See Convey
ancing Act, 1892, s. 5.) But the word “ lessee ” in sub-s. (2) does not include a 
sub lessee (H’t'/uZ v. Nineteenth Century Building Society, [1894] 2 Q. B. 226 ; 63 L. J. 
Q. B. 636).

The notice given under the Act, by the lessor must be sufficiently specific to enable 
the lessee to understand what he is required to do, a mere general notice is usually 
insufficient (Fletcher v. Xoake*, [1697] 1 Ch. 27; 66 L. J.Ch. 177 ; In re Série, [1898]
1 Ch. 652; 67 L. J. Ch. 341 ; MathewsUsher, 68 L. J. Q. B. 988 ; Jacob v. Down,

_ 2 Ch. 166,162 ; 69 L. J. Ch. 493).
Several breaches may be included in one notice (Pannell v. City of London Brewery, 

[1900] 1 Ch. 496 ; 69 L. J. Ch. 244).
Where the breach is capable of remedy, the notice must require the lessee to remedy 

it, but it is not necessary to claim compensation in money for the breach, in cases where 
the amount of such compensation cannot lie assessed or calculated, and it would seem 
that in any case the omission of a claim for such compensation will not invalidate the 
notice, though it would prevent the lessor from obtaining compensation in the action 
{Lock v. Pearce, [1893] 2 Ch. 271 ; 62 L. J. Ch. 582).

The defence that the lessor had failed to give notice would be open to the defendant 
under a defence of possession pleaded under Ord. XXI., r. 21, but it is generally 
convenient that it should lie specially pleaded.

A defendant in an action by the lessor to enforce a forfeiture may plead the facts 
entitling him to relief under s. 14 (2) of the Conveyancing Act, 1881, by way of 
counterclaim {Cholmeley's School v. Sewell, [1893] 2 Q. B. 254 ; 62 L. J. Q. B. 476; 
and see the cases next cited). Application by any person entitled to such relief may 
also be made by summons in the landlord's action or by an independent action {Lock 
v. Pearce, supra ; Cholmeley's School v. Sewell, supra').

Belief cannot be granted under s. 14 (2) of the Conveyancing Act, 1881, where the 
lessor has already re-entered before the application is made {Boyers v. Rice, [1892]
2 Ch. 170 ; 61 L. J. Ch. 683 ; Lock v. Pearce, supra).

By the Conveyancing Act, 1892, s. 4, Where a lessor is proceeding by action or 
otherwise to enforce a forfeiture of a lease, the Court, on application by an under-lessee 
of the demised property or any part thereof, may, either in the lessor's action or in an 
action brought by such under-lessee, make an order vesting the same property or part 
thereof in such under-lessee for the whole or part of the term of the lease (not exceeding 
the term granted by the sub lease) upon such conditions ns the Court under the circum
stances shall think fit. The above section is for the protection of the vested interest 
of the sub-lessee, and permits the Court in granting relief, if it thinks tit, to vary the 
rent or shorten the term of the sub-lease, or impose on the sub-lessee such conditions as 
may api>ear just, except that the term is not to be made longer {Cholmeley's Schools 
v. Sewell, [1894] 2 Q. B. 906 ; 63 L. J. Q. B. 820 ; Ewart v. Fryer, [1901] 1 Ch. 499 ; 70 
L. J. Ch. 138). It is independent of the Act of (1881), and under it relief may be given 
to an under-lessee which could not be given in the case of a lessee, as for instance in the 
case of the breach of a covenant not to assign {Imray v. Oakshotte., [1897 ] 2 Q. B. 218 ; 
66 L. J. Q. B.), or to pay rent (Gray v. Bonsall, [19i»4] 1 K, B. 6ul : 73 L. .1. Q. B. 516).

2
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Defence to an Action fur Recovery of 1'usstssion of 1‘remises on Forfeit on 

for Ilrmr/i of Cure; out to re/nir, with n Counterclaim for Itelief

Defence.
1. The defendant admits the making of the lease referred to in the state

ment of claim, and that he thereby became tenant to the plaintiff of the said 
premises, hut he does not admit that the terms of the covenants to repair 
are correctly stated in the statement of claim, and he rerpures the lease to be 
produced and referred to for such terms.

2. The defendant denies that he committed the alleged or any breaches 
of the covenants to repair. On the contrary he says that lie did repair the 
said premises, and keep the same in repair in accordance with the said 
covenants.

8. The defendant denies that {Jure deny specifically any specific breaches 
alleged'].

Counterclaim.
4. The defendant repeats paragraph 1 of the defence, and if contrary to 

what he contends it should be found that he has committed the alleged or 
any breach or breaches of the said covenants to repair, he claims to be 
relieved from the alleged forfeiture, under sect. 14 of the Conveyancing and 
Law of Property Act, 1881, on such terms as the Court shall think fit.

Limitation, Statutes of (/•).

Defence of the Statute of Limitations to an action on a Simple Contract Debt.

The alleged debt [or, cause of action] did not accrue within six years 
before this action, and was and is bound by the Limitation Act, 1028 (21

(r) The Statutes of Limitation form a defence to an action brought after the prescribed 
periist has cla)>sesl Where the defendant relies on this defence, he must (except in 
actions for the recovery of land, sec /mst, p. 523), distinctly raise it by his pleading 
(Ord. XIX., r. IB, cited ante. p. 523).

Where the action is an ordinary claim for debt or damages the Statute of Limitations 
must be pleaded specially, but in actions to recover land, where the facts sufficiently 
appeared from the statement of claim, the objection can be raised as a point of law 
( Wahclee v. JJacis, 25 W. It. (10 ; Daickins v. Lord Pcnrhyn, 6 Ch. D. 318 ; 4 App. 
Cas. 51 ; post, p. 875).

If the claim wrongly states the date of a cause of action which has been barred by 
the statute, and thus brings it within the statutory period, the above forms should be 
preceded by a denial of the alleged date of the cause of action and also, where practicable, 
by a statement of its true date.

By the Limitation Act, 1623 (21 Jac. 1. c. 16), s. 3, “all actions of account and upon 
the case, other than for sorti accounts as concern the trade of merchandise hetueen mer
chant and merchant, their factors or serrants, all actions of debt grounded upon any 
lending or contract without specialty, all actions of debt for arrearages of rent "— 
“shall be commenced and sued within the time and limitation hereafter expressed, 
and not after (that is to say), the said actions upon the case, and the said actions for
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Jac. 1, c. Hi), s. 3 [or more simply, the alleged debt was and is barred by the 
Statute of Limitations (21 Jac. 1, c. 16).

(See R. S. C., 1833, App. D., Sert. IV.)

account, an'l the said actions for debt, within six years next after the cause of such 
actions or suit, and not after."

The “ actions upon the case ” in this enactment include actions for breach of contracts 
such as were formerly the subject of actions of assumpsit (Chandler v. Vilett, 2 Wins. 
Saund., 1871 ed., p. 31*1 ; Rattley v. Faulkner, 3 13. Si Aid. 288, 294 ; Gibbs v. Guilt/, 8 
Q. B. D. at p. 302 ; .>1 L. J. Q. 13. 228). The “ actions of debt for arrearages of rent,” 
arc actions for rent on a parol demise ; actions for rent reserved by an indenture of 
lease are within the 3 & 4 Will. 4, c. 42. below cited (Freeman v. Starry, Ilutt. 
109). The exception as to merchants' accounts was in effect repealed by the Mer
cantile I .aw Amendment Act, 18." 6 (19 & 20 Viet. c. 97), s. 9. (See Cotta m v. Partridge, 
4 M. & 0.271, 283 ; Knox v. G ye, L. R. 5 il. L. 656 ; 42 L. J. Ch. 234.)

By the Civil Procedure Act, 1833(3 Si 4 Will. 4, c. 42), s. 3, “ all act ions of debt for 
rent upon an indenture of demise, all actions of covenant or debt upon any bond or other 
specialty, and all actions of debt or scire facias upon any recognizance, and also all 
actions of debt upon any award where the submission is not by specialty, or for any tine 
due in respect of any copyhold estates, or for an escape, or for money levied on any 
fieri facias, and all actions for penalties, damages, or sums of money given to the party 
grieved, by any statute now or hereafter to be in force, shall be commenced and sued 
within the time and limitation hereinafter expressed, and not after ; that is to say, the 
said actions of debt for rent upon an indenture of demise, or covenant, or debt uj»on 
any bond or other specialty, actions of debt or scire facias upon recognizance, within 
twenty years after the cause of such actions or suits, but not after ; the said actions by 
the party grieved, within two years after the cause of such actions or suits, but not 
after; and the said other actions within six years after the cause of such actions or 
suits, but not after ; provided that nothing herein contained shall extend to any action 
given by any statute where the time for bringing such action is or shall be by any 
statute socially limited.”

By the Real Property Limitation Act, 1833(34: 4 Will. 4,c. 27), s. 42 “ no arrears of rent 
or of interest in respect of any sum of money charged ujkui or payable out of any land or 
rent, or in respect of any legacy, or any damages in respect of such arrears of rent or 
interest, shall be recovered by any distress, action, or suit, but within six years next 
after the same respectively shall have l>ecome due, or next after an acknowledgment 
of the same in writing shall have been given to the person entitled thereto, or his agent, 
signed by the person by whom the same was payable, or his agent.”

It has been held that the last-cited enactment applies only to remedies against the 
land, and not to personal actions upon bonds or covenants for the payment of rent or 
interest upon money charged upon land (Paget v. Foley, 2 Bing. N. C. 679 : St radian v. 
Thomas, 12 A. Si E. 556 ; Manning v. Phel/is, 10 Ex. 59 ; 24 L. J. Ex. 62 ; Hunter v. 
Xockolds, 1 Mac. Si G. 640 ; 19 L. J. Ch. 177). See 37 Si 38 Viet. c. 57, s. 8 ; post, p. 722.

As to mortgages, see post, p. 722.
Actions for debt on a statute (other than penal actions) are considered as founded on 

a specialty within the 3 A 4 Will. 4, c. 42, s. 3 ; as actions for calls under the Companies 
Consolidation Act, 1845 (Cork and ltandon By. Co. v. Goode, 13 C. B. 826 ; 22 L. .1. 
C. P. 198 ; and see Shepherd v. Hills, 11 Ex. 55 ; 25 L. J. Ex. 6 ; Wentworth v. Chrrill, 
26 L. J. Ch. 760). The liability of a contributory for calls upon the winding-up of a 
company under the Companies Act, 1862, creates a debt of the nature of a s|»ccialty 
(25 Si 26 Viet. c. 89, ss. 16, 75 : see In re Muygeridge, L. R. 10 E<p 443 ; 39 L. J. Ch. 
620; liuek v. Robson, L. R. 10 E«p 629; 39 L. J. Ch. 821). An action for recovery of 
a dividend on shares in a company is not barred until after the lapse of twenty years 
(/n re S't'ern Rg. Co., [1896] 1 Ch. 559 ; 65 L. J. Ch. 400 ; In re Artisans' Land, d’C., 
Corp., [1904] 1 Ch. 796 ; 73 L. J. Ch. 581).

An action for calls by a company established under a statute of a colonial legislature
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The like in an Action for a Specialty Debt within 8 <fc 4 Will. 4, c. 42, s. 8.

The alleged debt [or, cause of action] did not accrue within twenty years 
next before the commencement of this action and is barred by the Civil 
Procedure Act, 1833 (3 & 4 Will. 4, c. 42), s. 8.

is an action upon a simple contract ( Welland Hi/. Co. v. Blake, 6 H. k N. 410 ; 30 
L. J. Ex. 1(51). An action or debt for a penalty clue under a bye-litxv made by virtue 
of a charter is barred by 21 Jac. 1, c. 10, s. 3, if not commenced within six years 
(Tobacco Pipe Mahon Co. v. Lad or, 10 Q. B. 765; 20 L. J. Q. B. 414).

An action against directors and promoters under the Directors Liability Act, 1890, 
is not subject to the two years’ limit (Thomson v. Clanmorri». [ 1900] 1 Cli. 718 ; 09
L. J. t'h. 337). The limitation in such case would appear to be six years (/6.), and the 
statute runs from the time the shares are subscribed for.

By the 31 Eliz. c. 6, s. 5. it is enacted that all actions which shall be brought for any 
forfeiture upon any penal statute, the benefit whereof is or shall be by the said statute 
limited, “to the Queen, her heirs or successors, and to any other which shall prosecute 
in that behalf,” shall be brought by any person that may lawfully sue for the same as 
aforesaid, within one year next after the offence committed, and that any such action 
brought after that time shall be void. It was held in Dtjer v. Beet, L. K. 1 Ex. 152; 
35 L. .1. Ex. 105. that this limitation of one year applied not only to actions brought 
by an informer suing qui tarn, but also to actions brought by an informer suing for 
himself alone. This decision has, however, been questioned by the Court of Appeal in 
Robinson v. Currey, 7 Q. B. D. 405; 50 L. J. Q. B. 501, where an opinion was expressed 
that the above section applies only to actions by qui tarn informers.

By the 22 k 23 Viet. c. 49, es. 1, 4, it is in effect provided that actions for debts 
incurred by guardians of any union or parish, or the board of management of any 
school or asylum district, must be commenced with n the half-year in which the debts 
were incurred, or within three months after the expiration of such half-year, unless the 
Poor Law Board, by order, extend the time for a period not exceeding twelve months 
from the date of the debts. (See Raker v. Billerica y Union. 2 H. & C. 042 ; 33 L. J.
M. C. 40; Midland Ry. Co. v. Edmonton Guardians, [1895] A. C. 485 ; 04 L. J. Q. B. 
710.) This section was held not to apply to guardians acting, under s. 9 of the Public 
Health Act, 1875, as a rural sanitary authority {Dearie v. Petersjield Union, 21 Q. B. I). 
447; 57 L. J. Q. B. 64u).

A limit of six months is imposed by the Public Authorities Protection Act, 1893 
(55 k 56 Viet. c. 61), s. 1 a. (See post, p. 901.)

By the effect of s. 7 of ihc above statute of Jac. 1, and s. 4 of 3 k 4 Will. 4, c. 42, if 
the person entitled to any action within those statutes is at the time of the cause of 
action accrued within the age of twenty-one years, feme covert, or non compos mentis, 
the time does not begin to run till those disab.lities have ceased. A similar privilege 
was also extended by those sections to plaintiffs who were beyond the seas, but it has 
been abolished by 19 k 20 Viet. c. 97, s. 10, which has also abolished the privilege 
granted by the statute of James to plaintiffs who were under imprisonment at the time 
when the cause of action accrued.

By the 4 Aune, c. 10, s. 19(which applies to the various actions on simple contracts 
or for wrongs specified in 21 Jac. 1, c. 10, s. 3), if the person against whom the cause of 
action exists is at the time of the accruing of the cause of action beyond the seas, the 
peisou entitled to the cause of action may bring the action against such person after 
Ins leturn from beyond the seas within the time limited by the statute of James. (See 
Musury* v. Gadban, [1894] 1 Q. B. 523 ; 03 L. J. Q. B. 021.) The 4th section of the 
3 & 4 Will. 4. c. 42, contains a similar provision with respect to actions on specialties. 
By the 3 A 4 Will. 4. c. 42, s. 7, “No part of the United Kingdom of Gteat Britain 
and Ireland, nor the Islands of Man, Guernsey, Jersey, Alderney, and Sark, nor any 
islands adjacent to any of them, being part of the dominions of his Majesty, shall be
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The lilee, in nn Arlinn fur Monty ilue under a Covenant in a 
Mortgage Dent.

The alleged debt or cause of action did not accrue within twelve years 
next before the commencement of this action, and was and is barred by the 
Real Property Limitation Act, 1874.

deemed to be beyond the seas ” within that Act, and by the lit A 20 Viet. c. 07, s. 12, 
the same is enacted as to those words in the statute of Anne and that Act. In the 
case of joint debts, where one of the joint debtors is beyond the seas at the time when 
the cause of action accrued, the periods of limitation fixed by the above-mentioned 
statutes run from the time of the accrual of the cause of action as to such of the joint 
debtors as arc not beyond the seas, but do not run to such as are beyond the seas, and 
a judgment recovered against the former is no bar to an action against the latter after 
their return (IV A 20 Viet. c. 97, s. 11, cited ante, p. 704).

Whether the cause of action arises in this country or abroad, the plaintiff, whether 
he is himself then abroad or not, has six yean in which to bring the action in this 
country after the defendant first returns to this country, if the defendant was, when 
the cause of action arose, abroad ( William* v. Jones, 13 East, 431», 4M ; Forhex v. 
Smith, 24 L. J. Ex. 299; 11 Ex. 161).

With respect to coverture, the provisions of the 21 Jac. 1, c. 16, s. 7, and the 3 & 4 
Will. 4, c. 42, s. 4, and also those of the Real Property Limitations Act, 1874, s. 3 (see 
poet, p. 870), must now l>c read subject to the provisions of the Married Women’s 
Property Act, 1882. That Act (cited ante, p. 18.*»), by enabling married women to 
bring actions in their own name, as if they were feme* tote, prevents coverture from 
operating as a disability. See Weldon v. Seal, W. N. 1884, p. 153 ; 51 L. T. 281» ; 
Lowe v. For, 15 y. B. 1). 667 ; 12 App. Cas. 206 ; poet, p. 876.

The time of limitation begins to run from the period when the action might first have 
tieen brought, subject to the above provisions as to disabilities, Ac. (Hemp v. Garland, 
4 Q. B. 511» ; Atkinson v. Bradford Building Sor., 25 y. B. D. 377 ; 59 L. J. y. B. 360 ; 
Bee re* v. Butcher, [1891] 2 Q. B. 509, 511 ; 60 L. J. y. B. 619 ; Barker* claim, [1894] 
3 Ch. 2!H>). Where the time has once begun to run, no subsequent disability will 
suspend the operation of the statutes (llhodcxx. Smcthurxt, 6 M. A W. 351 : Horn fra y 
v. Scroojte, 13 y. B. 509, 512). If the plaintiff relies upon any of the above disabilities 
as deferring the period of limitation, he should reply the fact specially. The mere fact 
that the plaintiff was not aware of the accrual of the cause of action will not prevent 
the time of limitation from running against him (Short v. M'Carthy, 3 B. A Aid. 
626 ; and see Brown v. Howard, 2 B. A B. 73 ; Granger v. George, 5 B. A C. 149).

In actions on contracta the date of the accruing of the cause of action is the date of 
the breach of contract, and not the date of the accruing of the damages resulting 
therefrom (Batting v. Faulkner, 3 B. A Aid. 288 ; Hoirell v. Young, 5 B. A C. 259 : see 
Yiolett v. Sgmpxon, 8 E. A B. 344 ; 27 L. J. y. B. 138).

In the case of a single bond the cause of action is complete on the execution of the 
bond, and the statute begins to run from the date of such execution ; if the bond is 
subject to a condition, the cause of action accrues when the condition is first broken, 
and the statute begins to run from that date (Sanders v. Coward, 15 M. A W. 48 ; 
Turkey v. Hawkins, 4 C. B. 655). If the bond is conditioned to do various things, or if 
there are covenants in the same instruments to do various things, every distinct breach 
gives a new cause of action, against which the statute begins to run from the date of 
the breach on which it is founded (Sanders v. Coward, supra ; Blair v. Ormond, 17 
y. B. 423, 438 ; 20 L. J. y. B. 444, 453). On a bond conditioned to pay an annuity, the 
non-payment of each instalment is a distinct breach, and the statute begins to run in 
respect of each as it becomes due (Amutt v. Holden, 18 y. B. 593 ; 22 L. J. y. B. 14).

Upon a bill or note the statute begins to run from the time the instrument is due and 
unpaid. (See Wittersheim v. Lady Carlisle, 1 II. Bl. 631 ; Holm ex v. Kerrixon, 2 Taunt.



iMfence of the Statute of Limitations in Actions to recover iMmnyes for 
Breach of a Parol Contract.

The plaintiff *8 alleged claim [or, claims] was [or, were] barred by the 
Limitation Act, 1628 (21 Jav. 1, c. 16).

LIMITATION. STATUTES OF.

323 ; In re Rutherford, 14 Ch. D. 687 ; 49 L. J. Ch. 654 ; In re Boyne. 33 Ch. D. 612; 
56 L. J. Ch. 135 ; and as to an undated cheque, see In re Bethell, 34 Ch. D. 661 ; 66 L. 
J. Ch. 8S4.)

On a promissory note payable on demand, it runs from the date of the note (Xorton 
v. Ellam, 2 M. k VV. 4G1 ; In re George, 44 Ch. D. 627 ; 69 L. J. Ch. 709 ; ante, p. 109). 
The same principle applies also to ot her cases where there is a present debt and a promise 
to pay on demand, but not to a collateral contract by a surety (Brown v. Brown, [1893] 
2 Ch. 3U0 ; and sec Reeve» v. Butcher, supra).

Upon the dishonour of a bill by non-acceptance, the statute runs as against the then 
holder from the default of acceptance, and not from the time for payment ( White- 
head v. Walker, 9 M. k W. 506). Where money was lent in the form of a cheque, it 
was held that the statute began to run from the cashing of the cheque, and not 
from the delivery of it to the borrower (Garden v. Bruce, L. It. 3 C. 1*. 300 ; 37 L. J. 
C. P. 112).

Upon a solicitor’s bill of costs the statute runs from the time of the completion of the 
work and not merely from the time when a signed bill is delivered (Coburn v. College, 
[1897] 1 Q. B. 702 ; 66 L. J. Q. B. 462).

The statute does not apply in the case of an express trust. (See post, p. 722.)
Mere laches or delay on the part of the creditor for anything short of the statutory 

period docs not, under ordinary circumstances, raise any ejuity or constitute any bar 
to his claim (Collins v. Rhodes, 20 Ch. D. 230 ; 51 L. J. Ca. 315 ; and see Palmer v. 
Johnson, 12 Q. B. D. 32 ; 63 L. J. Q. B. 348 ; In re Maddevcr, 27 Ch. D. 523 ; In re 
Birch, lb. 622), unless in some cases of purely equitable claims (In re Sharpe, [1892] 
1 Ch. 164, 168 ; 61 L. J. Ch. 193).

The time of limitation is computed exclusively of the day on which the cause of 
action arose (Hardy v. Ryle, 9 B. k C. 603 ; Young v. lligyon, 6 M. k W. 49, 64 ; 
Radclijfe v. Bartholomew, [1892] 1 Q. B. 161 ; 61 L. J. M. C. 63 ; and see Robinson 
v. Waddington, 13 Q. B. 753).

The time of the commencement of the action is the date of the issuing of the writ of 
summons (Old. II., r. 1). The writ remains in force for twelve months from the date 
thereof, including the day of such date, and, if not served, may, during that period, be 
renewed by leave (Ord. VIII., r. 1 ; llewett v. Barr, [1891] 1 Q. B. 98 ; 60 L. J. Q. It. 
208). Where an administrator sues upon a cause of action which did not accrue until 
after the death of the intestate, the statute does not begin to run against the adminis
trator until administration has been granted (Burdick v. Garrick, L. It. 6 Ch. 233, 
211 ; 39 L. J. Ch. 369 ; Atkinson v. Bradford Building Society, 25 Q. B. 1). 377 ; 59 
L. J. Q. B. 360).

If the action is brought in the first instance against the representative of a deceased 
person, it is no answer to the Statute of Limitations that the period of limitation 
expired after the death of the debtor, but before the appointment of a representative, 
and that the action was brought within a reasonable time after such appointment 
(Rhodes v. Smet hurst, 4 M. k W. 42 ; 6 lb. 351 ; Freake v. Cranefeldt, 3 M. k Cr. 499 ; 
Boatwright v. Boatwright, L. It. 17 Eq. 71 ; 43 L. J. Ch. 12). But if an action of 
contract is commenced within the proper period, and during its pendency the defendant 
dies, a new action brought against his personal reprehcutative for the same matter 
within a reasonable time, is not allowed to be defeated by the Statute of Limitations, 
though the time may have then run (Swindell v. Bulkeley, 18 Q. B. D. 250; 56 L. J. 
Q. B. 613). Where the debtor lived and died abroad, and no probate or administration 
is taken out in England, the statute does not run (Flood v. Patterson. 29 Bear. 296 ; 
30 L. J. Ch. 486).
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DKFENCES, ETC. IN ACTIONS ON CONTRACTS.

The like, in an Action tn recover Damages for Breach of Covenant, or in an 
Action upon a Boni/ where the Plaintiff's Claim in respect of the alleged 
Breaches is barred by the Statute.

The plaintiff’s alleged cause [or, causes] of action was [or, were] barred 
by the Statute of Limitations :$ & 4 Will. 4, c. 42.

Thu general rule is that the time of limitation of the action must be governed by the 
law of the country where the action is brought, and therefore a foreign law of limita
tion, if it merely limits the time within which actions are allowed to be brought, is no 
defence to an action in this country on a foreign contract (licitith Linen Co. v. Drum
mond, 10 B. & C. 9U3 ; Huber v. Steiner, 2 Bing. N. C. 2<>2 : Harris v. Quine, L. R. 4 
Q. B. 053 : 38 L. J. Q. B. 831 ; Finch v. Finch, 4.“» L. J. Ch. 81(1). But if the foreign 
law of limitation wholly extinguished the debt or liability in case no action were 
brought within the prescribed period, it would be pleadable as a defence to such action, 
provided that the parties were resident in the foreign country until such extinguishment 
had taken place (76.).

By s. 8 of the Real Property Limitation Act, 1874 (37 k 38 Viet. c. 67), “no action 
or suit or other proceeding shall be brought to recover any sum of money secured by 
any mortgage, judgment, or lien, or otherwise charged upon or payable out of any land 
or rent, at law or in equity, or any legacy, but within twelve years next after a present 
right to receive the same shall have accrued to some person capable of giving a dis
charge for or release of the same, unless in the meantime (see In re Clifden, [11)00] 1 
Ch. 774 ; 69 L. J. Ch. 478) some part of the principal money, or some interest thereon, 
shall have been paid, or some acknowledgment of the right thereto shall have been 
given in writing signed by the person by whom the same shall be payable, or his agent 
(lb.; Bradshaw v. Widdrington, [1902] 2 Ch. 430 ; 71 L. J. Ch. 027), to the person 
entitled thereto, or his agent ; and in such case no such action, or suit, or proceeding 
shall be brought but within twelve years after such payment or acknowledgment, or 
the last of such payments or acknowledgments, if more than one, was given.”

The word “judgment” in this section is not limited to judgments which operate as 
charges on land, but extends to judgments generally (Ilebblethwaite v. Peerer, [1892]
1 Q. B. 124 ; Jay v. Johnstone, [1893] 1 Q. B. 189 ; 02 L. J. Q. B. 128).

The limitation of twelve years imposed by the above section applies to the personal 
remedy on the covenant in a mortgage deed, or on a bond given by the mortgagor as 
Collateral security for a mortgage debt, as well as to the remedy against the land 
(Sutton v. Sutton, 22 Ch. D. 511 ; 52 L. J. Ch. 333 ; Fearnside v. Flint, 22 Ch. 1). 579 ; 
52 L. J. Ch. 479 ; In re England, [1895] 2 Ch. 820 : 05 L. J. Ch. 21 ; In re Allen, [1898]
2 Ch. 499 ; 07 L. J. Ch. 014). The section applies in the case of a mortgage of a 
reversionary interest (Kirkland v. Peatland, [1903] 1 K. B. 750 ; 72 L. J. K. B. 355). 
But it does not apply to a bond given by a third person as surety for the payment of 
the mortgage debt (In re Powers, 30 Ch. D. 291) ; and it seems open to doubt whether 
it applies to actions against a surety who has joined in the covenant for payment in 
the mortgage deed (In /r Frith y, 43 Ch. D. 100 ; 59 L. J. Ch. 94). In the case of a 
single contract debt charged on land, the six years limitation applies (Barnet v. (Benton, 
[1899] 1 Q. B. 885 : 68 L. J. Q. B. 502).

The part payment within this section must be one from which a promise to pay the 
residue can lie implied (Taylor v. Hollard, [1902] 1 K. B. 070 ; 71 L. J. K. B. 278).

By s. 25 of the Judicature Act, 1873, “No claim of a cestui que trust against his 
trustee for any property held on an express trust, or in respect of any breach of such 
trust, shall be held to be barred by any statute of limitations.” But by s. 10 of the 
Real Property Limitation Act, 1874, the time for recovering a legacy or other money 
charged upon land is not to be enlarged by reason of there being an express trust for 
raising the same. (See Hughes v. Coles, 27 Ch. D. 231 ; In re Stephens, 43 Ch. D. 39 ; 
59 L. J. Ch. 109.)



LIMITATION, 'STATUTE'S Ol’.

Reply, in a Case within 21 Jar. 1, c. 1G, s. 1, or 8 A* 4 117//. 4, e. 42, 
s. 4, that the Plaintif iras under the Disability of Infancy until 
within the Prescribed Period before Action.

The plaintiff* was an infant at the time of the accruing of the cause of 
action [in respect of the said debt, or, breach of contract, &c., as the case 
may he], and did not attain the age of 21 years until within six [or, twenty, 
according as the case is within 21 Jar, 1, 1(1, or it <V 4 Will. 4, r. 42]
years before action.

The Trustee Act, 1888 (51 k 52 Viet. s. 59), s. 8 (I), provides that in any action 
“ against a trustee or any person claiming through him, except where the claim is 
founded upon any fraud or fraudulent breach of trust to which the trustee was party 
or privy, or is to recover trust property, or the proceeds thereof still retained by the 
trustee, or previously received by the trustee and converted to his use,” all rights and 
privileges conferred by any statute of limitations shall be enjoyed in the like manner 
and to the like extent as if the trustee or person claiming through him had not been a 
trustee or person claiming through him : and that if the action is brought to recover 
money or other property, and is one to which no existing statute of limitations applies, 
the trustee or person claiming through him shall be at liberty to plead the lapse of 
time as a bar to such action in the like manner and to the like extent as if the claim 
had been against him in an action of debt for money had and received, but so never
theless that the statute shall run against a married woman entitled in possession for 
her separate use, whether with or without a restraint upon anticipation, but shall not 
begin to run against any beneficiary until the interest shall bean interest in possession.

The expression “ trustee ” includes an executor or administrator and a trustee whose 
trust arises by construction or implication of law as well as an express trustee (sect. 1 
(11)). It docs not apply to a trustee in bankruptcy (7// ce Cornish, [1890] 1 <). It. 
99 ; 65 L. J. Q. It. 106).

The general effect of this enactment would seem to be that an innocent trustee is 
protected to the same extent as if bis duties had arisen out of contract (7/u/r v. Eucl 
Winterton, [1890] 2 Oh. 020 ; and see Thorne v. Heard, [1895] A. O. 495, 501 : 01 L. .1. 
Oh. 052).

An “ express trust ” is a trust created by express terms, which, if relating to land, must 
be in writing ; though, if relating to personalty, they may be either written or verbal 
(Cunningham v. Foot, 3 App. Vas. at pp. 981, 993 ; Banner v. Bercidye, 18 Ch. 1). 251 ; 
50 L. J. Ch. 630 ; Sands to Thompson, 22 Oh. 1). 011 ; 52 L. J. Ch. 100 : Soar v. Ashwell, 
[1893] 2 Q. 1». 390) : and is distinguished from an implied or constructive trust, which 
arises by inference from circumstances(75. ; Soar v. Ashurlt, supra).

A person who receives trust property and deals with it in a manner inconsistent with 
the trust of which he is cognizant is not protected by the statute (A<#///‘ v. Ash well,supra ; 
Worth American Land Co. v. Watkins, [1901] 2 Ch. 233 ; 73 L. J. Oh. 020).

The statutes of limitations as regards personal property, differing in this respect from 
those as to real property (see post, p. 875), only bar the remedy and not the right, and 
therefore do not affect the title to personal property mortgaged to secure the debt 
{London Sf Midland Bank v. Mitchell, [1899] 2 Ch. 101 ; 08 L. J. Ch. 508).

Renewal of Debt by Acknowledgment. ] —With respect to si mpie contract debts, if at any 
time after a debt is due, the debtor renews his promise to pay it, or makes such an 
unqualified acknowledgment of the debt being due that a promise to pay it may be 
inferred therefrom, he renews his liability from the date of such subsequent promise or 
acknowledgment, and cannot avail himself of the Statute of Limitations in respect of 
the preceding lapse of time (Tanner v. Smart, 0 B. A C. 003 ; In re Birer Steamer Co., 
Mitchells claim, L. R. 0 Ch. 822, 828 ; Lin sell v. Banner, 2 Bing. X. C. 241 ; Sid well x. 
Mason. 2 H. k N. 300 : 20 L. J. Ex. 407 ; Green v. Humphreys. 20Ch. D. 471 : 531...I. 
Ch. 025).

ti A 2



724 DEFENCES, ETC. IN ACTIONS ON CONTRACTS.

Reply, in a Cusp within 21 Joe, I, r. 16, that the Plaintiff was under thr 
Disability of Insanity.

At the time of the accruing of the plaintiffs cause of action [in respect 
of the said debt, or, breach of contract, &c., as the case may he] the plaintiff 
was non compos mentis within the meaning of 21 Jac. 1, c. 16, s. 7, and 
from that time was never of sane memory or understanding [until within 
six years before this action].

The debtor may by such subsequent promise renew his liability absolutely or to a 
limited extent. He may promise to pay a portion of the debt, or to pay it by instal
ments, or to pay it at some future day, or conditionally upon the happening of some 
event ; in such cases his liability is limited by the terms of his new promise (74/nner v. 
Smart, supra ; Lech mere v. Fletcher. 1 0. & M. 623 : Humphrey* v. June», 14 M. & W. 
1 : Philips v. Philips, 3 Hare, 2VU ; Iluchmaster v. Russell. 10 C. B. N. S. 745, 740 : 
Chasemore v. Turner. L. R. 10 Q. B. 500 ; 45 L. J. Q. B. GO : In re Hirer Steamer*Cu., 
supra ; Meyerhof x. Froeklich, 3C. V. D. 333 : 4 Jh. G3 ; 48 L. J. C. P. 43 ; In re Ref hell, 
34 Ch. U. 5G1). If the new promise is conditional, the plaintiff who relies on the new 
promise as taking the case out of the statute must prove that the condition has been 
fulfilled (lb. ; Rarrett v. Davies, 21 Times Rep. 21 ; 01 L. T. 730) ; and the fulfilment 
of the condition should be alleged in the pleading.

Part payment on account of the debt is in general a sufficient acknowledgment from 
which a renewed promise to pay the residue may be inferred (Cuttam v. Part rid ye, 4M. 
k G. 287 ; Rodyer v. Arch, 24 L. J. Ex. 10 ; Wain man v. Kynman, 1 Ex. 121 ; Davies v. 
Kd wards, 7 Ex. 22) ; and payment of interest on account of the debt has the same effect 
as part payment of the debt itself {Ram field v. Tapper, 7 Ex. 27 ; Sims v. R rut ton, 
5 Ex. 802, 800 : In re Somerset, [1804] 1 (Jh. 231, 2G8 ; G3 L. J. Ch. 41). Part payment 
by an agent will sufiice (//< re Hale, [1800] 2 Ch. 107 ; G8 L. J. Ch. 517). See further 
as to part payment, 1 Sm. L. C\, 11th ed., pp. 680 et set/.

Before Lord Tcnterden's Act (9 Geo. 4, c. 14) the acknowledgment might be proved 
either by writing or verbally. By s. 1 of that Act, “in actions of debt or upon the 
case grounded upon any simple contract no acknowledgment or promise by words only 
shall be deemed sufficient evidence of a new or continuing contract, whereby to take 
any case out of the operation of " the Statute of Limitations, 21 Jac. 1, c. 16, “or to 
deprive any party of the benefit thereof, unless such acknowledgment or promise shall 
be made or contained by or in some writing to be signed by the party chargeable 
thereby” (see Haydon v. Williams, 7 Bing. 163, 166) ; and by s. 8, “no memorandum 
or other writing made necessary by this Act shall be deemed to be an agreement within 
the meaning of any statute relating to the duties of stamps” (Morris v. Dixon, 4 
A. k E. 845).

By the Mercantile Law Amendment Act, 1856 (19 & 20 Viet. c. 07), s. 13, it is enacted 
in reference to the above sections that “an acknowledgment or promise made or con
tained by or in a writing signed by an agent of the party chargeable thereby duly 
authorised to make such acknowledgment or promise, shall have the same effect as if 
such writing had been signed by such party himself.”

Lord Tcnterden’s Act, by s. 1, expressly provided that nothing therein contained 
should alter or take away or lessen the effect of any payment of any principal or 
interest ; and therefore an acknowledgment so made may still be proved by verbal 
evidence (Cleave v. Jones, 6 Ex. 573).

A payment in order to take a case out of the Statutes of Limitation must be such a 
payment as to amount to an acknowledgment of liability by the party chargeable 
(Harlock v. Ash berry, IV Cl». D. 53V ; 51 L. J. Ch. 394 ; see Lewin v. Wilson, 11 App. 
Cas. 63V).

No new promise of payment van be inferred from a payment of part of the sum



I.IMITATION STATVÏKM OK.

Thé like, in a Cas* within 3 <(•

At the time of the accruing of the plaintiff’s cause of action [in respect 
of the said debt, or, breach of covenant, &c., or, as the case may be] the 
plaintiff was non compos mentis within the meaning of the statute 3 & 4 
Will. 4, c. 42, s. 4, and from that time was never of sound memory or 
understanding [until within twenty years before this action].

claimed, where the payment is expressly made as a payment of the whole sum admitted 
to be due ( Waugh v. Cope, 6 M. k W. 824) ; or where the payment is made by a third 
party without the debtor’s authority or ratification (Lintell v. Bonsor, 2 King. N\ C. 241 ; 
see Ha clock v. Ashherrg, supra ; Xewhould v. Smith, 83 Ch. I). 127 ; 11 App. Cas. 423) ; 
or where such payment is made under compulsion of law (Morgan v. Rowland,t, L. R. 
7 Q. B. 493, 498; 41 L. J. Q. B. 187 ; Taylor v. Huilant, [1902] 1 K. B. «76 ; 72 
L. J. K. B. 278). A part payment made expressly on account of the principal sum 
only does not prevent the statute from operating as to the claim for interest (Collyre 
v. Willock, 4 Bing. 313). If the right to the principal is barred by the statute, the 
claim to interest thereon is barred also (Hollit v. Calmer, 2 Bing. N. C. 713 ; see 
A> />. Osborne, L. R. 10 Ch. 41 ; 44 L. J. Q. B. 1).

The part payment, in order to take the case out of the statute, need not bo made in 
money ; it is sufficient if the creditor receives from the debtor anything which by their 
agreement is taken as equivalent to payment in reduction of the debt (Hart v. Math, 
2 C. M. Sc U. 337; Hooper v. Stevens, 4 A. k E. 71 ; Bodger v. Arch, 10 Ex. 333 ; 
24 L. J. Ex. 19 ; sec Maher v. Maher, L. R. 2 Ex. 153 ; 36 L. J. Ex. 70).

In order that an acknowledgment may have the effect of taking a case out of the 
statute of James, it must have been made to the creditor, or his agent, ns otherwise a 
promise cannot be inferred (Godwin v. Culley, 4 H. k N. 373, 380 ; Grenfell v. Girdle- 
xtone, 2 Y. k ('., Exeh. 662, 676 ; Stamford Banking Co. v. Smith, [1892] 1 Q. B. 756 ; 
61 L. J. Q. B. 405 ; see Wi/bg v. HI gee, L. R. 10 C. P. 497 ; 44 L. J. C. P. 254).

The cause of action must be complete at the time of action brought, so that the 
defence of the statute cannot be met by a renewed promise made after action (Bateman 
v. Pinder, 3 Q. B. 574).

As to what amounts to a sufficient acknowledgment to take a case out of the statute 
see further, Lee v. Wilnud, L. R. 1 Ex. 364 ; 35 L. J. Ex. 175 ; Chate mo re v. Turner, 
L. R. 10 Q. B. 500 ; 45 L. J. Q. B. 66 ; Sheet v. Lindsay, 2 Ex. D. 314 ; 46 L. J. Ex. 
249 ; Meyerhof v. Froehlich, 3 0. P. D. 333 ; 4 Ih. 63 ; 48 L. J. C. P. 43 ; Green v. 
Humphreys, 26 Ch. D. 474 ; 53 L. J. Ch. 625 ; Mowbray v. Appleby, 80 L. T. 805. A 
promise to pay any balance that may be due will suffice (Langrixh v. Watts, [1903] 
I K. B. 636 ; 72 L. J. K. B. 435). An offer of payment contained in a letter expressed to 
be written “ without prejudice,” cannot be relied on as amounting to such an acknowledg
ment, if the offer is not accepted. (See In re ltiver Steamer Co., L. R. 6 Ch. 822.)

The renewal of liability by acknowledgment is confined to eases of debts ; no similar 
effect is given to acknowledgments of liability for breaches of contract not resulting 
in debts (Bo y del l v. Drummond, 2 Camp. 157, 160 ; Short v. McCarthy, 3 B. k Aid. 
626 ; Whitehead v. Howard, 2 B. k B. 372 ; Ashfin v. Lee, 14 L. J. Ch. 174).

In the case of a renewed promise to pay a simple contract debt, the existence of the 
old debt, even if already barred by the statute (Latouehe v. Latouehe, 3 II. & C. 576 ; 
34 L. J. Ex. 85 ; Chase more v. Turner, supra), forms a sufficient consideration for the 
renewed promise, which is considered ns a new cause of action (Tanner v. Smart, 6 
B. k C. 603, 606 ; Ridd v. Moggeridge, 2 H. k N. 567 ; Leaper v. Tatton, 16 East, 420 : 
Irving v. Veitch, 3 M. k W. 90 ; Hart v. Prendergast, 14 M. k W. 741 ; Morgan v.

:
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DKFENCES, ETC. IN ACTIONS ON CONTRACTS.

Reply in a Rose trithin 21 Jac. I, c. 10, or 3 & I Will. 4, c. 12, that the 
Defendant teas Abroad token the Cause of Action accrued.

Whvn the plaintiffs cause of action accrued the defendant was in 
[Australia], lieyoiid the seas within the meaning of the statute, 21 Jao. 1, 
c. 16 [or, 3 k 1 Will. 4. c. 42, if the action is brought upon a specialty] ;

Previously to the Judicature Acts, the plaintiff, in casus where the debt had been 
renewed by n promise to pay, might sue cither upon the original cause of action or 
upon the fresh cause of action created by the new promise, and even where he sued 
upon the original debt, he was entitled under a joinder of issue on a plea of the statute 
to give evidence of the new promise or acknowledgment without replying it specially. 
Vndcr the present rules of pleading the facts as to the new promise or part payment 
constituting the acknowledgment should l»c expressly pleaded in the claim or reply, 
though possibly this might be held to be not strictly necessary. (See Pardon v. Pardon, 
Ht M. X W. 562 : Hotli* v. PdlHier, 2 Bing. N. C. 71»*: Wdd v. Moggeridge, 2 
11. X N. 567.) See the form, past, p. 72S.

In eases of tpc-inlty debt a the effect of the Statutes of Limitation maybe avoided by 
subsequent acknowledgment in the manner provided by the 3 & 1 Will. 4, c. 42. By 
». *»of that statute, it is enacted {inter tilin') that if any acknowledgment shall have 
been made, either by writing signed by the party liable by virtue of such indenture, 
specialty, or recognizance, or his agent, or by part payment or part satisfaction on 
account of any principal or interest being then due thereon, it shall be lawful for the 
person entitled to bring his action for the money remaining unpaid and so acknow
ledged to lie due within twenty years after such acknowledgment by writing or part 
payment or part satisfaction as aforesaid ;—and the plaintiff or plaintiffs in any such 
action on any indenture, specialty, or recognizance, may. by way of replication, state 
such acknowledgment, and that such action was brought within the time aforesaid, in 
answer to a plea of this statute. As the acknowledgment under this section may be 
made in writing not under seal, it is the original cause of action founded on the deed 
or specialty which is revived from that date ; and it is not the mere aeknowledgment 
which forms a new cause of action, as in the case of simple contract debts.

An acknowledgment within this section need not be such as necessarily to import a 
promise to pay {Moodie v. Hnnnister. 4 Drew. 432 ; 38 L. .1. Ch. 881) : and therefore, 
it seems, may be sufficient, if made to a stranger and not to the creditor (Ifoiceatt v. 
Honser, 3 Ex. 4VI. r»00). The renewal of liability under this statute applies only to 
money remaining unpaid and acknowledged to be due, and not to liabilities for 
breaches of covenants not resulting in money debts {Ilf ni r v. Ormond. 17 Q. B. 42.3 : 
2u L. .1. Q. B. 444).

It is provided by V Geo. 4, c. 14, s. 1, that an acknowledgment of the debt by one of 
several joint debtors should not revive the remedy against the others. This enactment 
did not extend to acknowledgment by part payment or payment of interest ( Wyatt v. 
/A id mom. 8 Bing. 300) ; but by the Mercantile Law Amendment Act, 1830 (lit x 20 Viet, 
c. »7), s. 14, it was enacted in reference to the provisions of the Acts 21 Jac. 1, c. 16, 
». 3, and 3 X I Will. I, c. 12. s. 3. “that no co-contractor or co-debtor, executor or 
administrator, shall lose the benefit of the said enactments, or any of them, so as to l»c 
chargeable in respect or by reason only of payment of any principal, interest, or other 
money bv any other or others of such co-contractors or co-debtors, executors or 
administrators.” (See Cork rill v. Spnrhe. 1 II. X ('. 6VV ; 32 L. J. Ex. 118 ; 45 L. .1. 
Ch. 57 ; In re I/olli ays fiend, 37 Ch. D. 651 ; 57 L. .1. Ch. 400 : In re Tacher, [ 18V4 ] 3 
Ch. 42V ; Unifie v. Irwin, [18V7] 2 Ir. It. 614.) These statutes apply only to the remedy 
against the co-executor, and therefore an acknowledgment of a debt by one of several 
executors is still sufficient to take the case out of the statute as against the testator's 
estate {In re Macdonafd, [18V7] 2 Ch. 181 ; 66 L. J. Ch. 630). See as to land. Atthary 
v. Attlnry, [ 181*8J 2 Ch. Ill ; 67 L. J. Ch. 471.
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and the plaintiff commenced this action within six [or, twenty] years next 
after the first return of the defendant from beyond the seas after the accruing 
of the said cause of action.

Reply of Concealed Fraud to a Defence of the Statute of Limitations 21 Jac. 1,
1 (!, x. 8 (</),

1, The plaintiff joins issue on the defence.
2. As to paragraph ------ of the defence the plaintiff in addition to

joining issue thereon, says :
(a) that the cause of action relied on is the fraud and misrepresentation

of the defendant ;
(b) that the plaintiff did not discover the existence of the fraud until

within six years next before the commencement of this action ;
(c) that the plaintiff did not discover that the defendant had been a

party to or was guilty of the said fraud until within six years next
before the commencement of this action ;

(d) that the plaintiff could not by the exercise of reasonable diligence
have discovered and had not the means of discover! ng the matters

(V/) Thin was the form used in Gibbs v. Guild (8 Q. It. D. 290 ; V lb. 59 ; 51 L. J. 
Q. 15. 228, 818), and is a good reply in point of law.

Previously to the Judicature Acts, it was no answer to a plea of the statute that the 
defendant had fraudulently concealed from the plaintiff the existence of the cause of 
action until within the statutory period {Hunter v. Gibbons, 1 H. k N. 459 ; 20 L. J. 
Ex. 1 ; Impérial Gas Co. v. London Gas Co., 10 Ex. 39). But the Courts of equity 
held that, where there had been such fraudulent concealment the period of limitation 
only began to run from the time of the discovery of the fraud, or from the time when 
the plaintiff by the exercise of reasonable diligence might have discovered it (Storey's 
Eq. Jur., s. 1521 ; J tooth v. Lord Warrington, 4 Bro. P. C. 103 ; Iforcnden v. Lord 
Annesley, 2 Sell, k Lef. 007,030 ; lllair v. Bromley, 5 Hare, 542). This doctrine is now 
applicable wherever the facts are such as would have given jurisdiction to a Court of 
equity before the Judicature Acts, and accordingly where the Statute of Limitations is 
pleaded as a defence to an act ion to recover damages for fraudulent misrepresentations, a 
reply to the effect that the defendant had fraudulently concealed from the plaintiff the 
existence of the cause of action until within six years before the action, and that the 
plaintiff had not discovered or had the means of discovering the existence of the cause 
of action until within that period, is good {Gibbs v. Guild, 8 Q. B. I). 296 ; 9 Ih. 59 ; 
51 L. J. Q. B. 228, 313 ; Armstrong v. Milburn, 54 L. T. 723 ; Moore v. Knight, [1891] 
1 Ch. 547 ; 60 L. J. Ch. 271 ; North American La ml, etc. Co. v. Watkins, 73 L. J. Ch. 
626 ; and see Metropolitan Bank v. Heiron, 5 Ex. D. 319). Where fraudulent conceal
ment is thus relied upon, the nature of the fraud must be clearly and explicitly stated in 
the pleadings {BUIdell v. Strathmore, 3 Times Rep. 329 ; Lawrance v. Norreys, 15 App. 
Cas. 210 ; 59 L. J. Ch. 681 ; and see ante, p. 656).

It would seem that the same principle will apply to other cases in which the rules of 
equity would have prohibited the expiration of the statutory period from being set up 
as a defence, as, for instance, in cases where the plaintiff had been prevented by a mis
take of fact from taking proceedings to enforce his rights, and had not been guilty of 
any laches after discovering the mistake {Brooksbank v. Smith, 2 Y. k C., Exch. 58 ; 
Denys v. Shuckhurgh, 4 lb. 42 ; Bulli Ciml Mining Co. v. Osborne, [1899] A. C. 751 ; 
68 L. J. P. C. 49).
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stated in sub-paragraphs (b) and (o) hereof until within six years 
next befure the commencement of this action ;

(e) that the existence of and the means of discovering such fraud was
concealed by the defendant until within such six years ;

(f) that the defendant, in order to prevent the plaintiff from discovering
the said fraud and that he had been guilty of it, actively and 
deliberately concealed the same until within six years next before 
the commencement of this action, and so prevented a"d delayed 
the plaintiff from discovering the same and bringing this action in 
respect thereof.

Particulars under sub-paragraphs (e) and (f) arc as follows [state them].

A like Defence under the Statute of Limitations, 21 Jar. 1, c. 16, s. 8, and 
the Trustee Act, 1888, s. 8: see Moore v. Knight, [1891] 1 Ch. 
547 ; 60 L. J. Ch. 271.

Reply of an Acknowledgment (e).

The defendant on the-------------, 19—, within six [or twenty] years
before this action, made an acknowledgment [in writing signed by him
(or, by-------------, his agent), or, by part payment, or, by part satisfaction
on account of the principal money, or, interest then due on the said deed, 
or, bond, or, as the case may be] that the debt now sued for remained 
unpaid and due to the plaintiff.

Reply of the Statute of Limitations to a Defence of Set-off (f).

The alleged set-off was before the commencement of this action barred by 
the Statute of Limitations [stale which}.

(e) In actions on specialties an acknowledgment under 3 Sc 4 Will. 4, c. 42, s. 5, 
cited ante. p. 726, should be pleaded specially. (Sec Kempe v. Gibbon, 0 Q. 13. C09.) 
The mode of making the acknowledgment, whether by writing or by part payment or 
by part satisfaction, should also be specifically stated in the reply (Forsyth v. Dridoue, 
8 Ex. 347 ; 22 L. J. Ex. 255). As to acknowledgments in the case of simple contract 
debts, see ante, p. 726. See a form, Sheet v. Lindsay, 2 Ex. 1). 314.

(/) The Statutes of Limitation apply to cases of set-off and of counterclaim. (Sec 
Lord Tenterden’s Act (9 Geo. 4, c. 11), s. 4, and Chappie v. Durston, 1 C. k J. 1.) If 
relied on in such cases, they must be replied specially (Cl apple v. Durst on, supra).

It is a good reply to a defence of set-off that the debt sought to be set off was barred 
by the Statute of Limitations before the commencement of the action, but it would 
not be a good reply to state that it was barred after the commencement of the action, 
but before the defendant pleaded it, as it is sufficient if it was an actionable claim at 
the time of action brought {Walker v. Clements, 15 Q. B. 1046).
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Liquidated Damages (g).

For form of Set-off or Counterclaim for Liquidated Damages, see "Set-off," 
post, p. 781.

For forms of Reply of Waiver to a Counterclaim for Liquidated Damages due 
under a Building Contract, see R. S. G., 1888. App. E., Sect. If., cited 
ante, p. 36.

Lunacy.

See “ Insanity," ante, p. 690.

Lunatics (A).
Commencement of Defence by a Person of Unsound Mind so found by 

Inquisition, and defending by and with his Committee.

[ This may easily be framed from the Form of Statement of Claim given 
“ Lunatics," ante, p. 213.]

Commencement of Defence by a Person of Unsound Mind not so found by 
Inquisition, and defending by Guardian.

Between A. B............................................................. Plaintiff,
and

C. D., a person of unsound mind not so 
found by inquisition, who defends by 
E. F., his guardian............................... Defendant.

Defence.
The defendant, who is a person of unsound mind not so found by 

inquisition, by E. F., his didy appointed guardian ad litem, says that :—

Maintenance (i).

Defence of Maintenance or Champerty.
The contract [or, promise, or, etc.] sued on was made by way of main

tenance or champerty and was and is illegal.
Particulars :—[State the particulars showing bow the contrail, etc. was matte 

by way of maintenance or champerty.]

(y) See ante, p. 211.
(A) See ante, pp. 243, 690.
(i) See ante, pp. 423, 632. Agreements made by way of maintenance or champerty 

are illegal anil cannot be enforced {Stanley v. Janet, 7 Bing. 309 ; Sprye v. rarter, 7
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Marriage (6).

Denial of an alleged Promise of Marriage (l).

The defendant did not promise [or, agree] to marry the plaintiff as 
alleged or at all.

Defeme of the Infamy of the Defendant at the Time of the Promise (m i ■ 
see “ Infancy." ante, p. 08,

Defenee that the Plaintiff mas not lieadg amt Wilting to inarrg the 
Defendant (n).

The plaintiff was not ready and willing to marry the defendant.
[If any s/ieeifie refusât to marry the /ilainlff or any s/ieeijir fart or art is 

retied on it should be stated by tray of particulars under the above defenee.] 
{See P. S. 1888, App. D., Sert. V., No. Hi.)

K. X B. 58 ; 2<i L. ,J. Q. B. (>4 ; Iteynell v. Sprye, 8 Hare, 222; 1 U. M. A U. (IfiO ; 
ll title y v. Hatley, L. It. 8 Q. B. 112; James v. Acre, cited ante, p. 423 ; Fitzroy v. Care, 
[11)05] 2 K. B. 3(14 ; 74 L. J, K. B. 82V). For forms of pleas alleging maintenance 
under the former system of pleading, sec Sprye v. Porter, supra ; Fendon v. Parker, 
11 M.&W.675.

The purchase by the attorney in the suit of the whole or part of the property to be 
recovered in the action,pendente life, was held to l>e illegal and void (Simpson v. Latah, 
7 K. & B. 84 ; 2<i L. .1. <J. B. 121 : Paris v. Freethy. 21 Q. B. 1). 51V ; 5V L. J. Q. B. 
318 ; Pittman v. Prudential Deposit Co., 13 Times Hep. 110). So a contract to pay the 
attorney in the suit, over and above all legal charges, a sum of money according to the 
interest ami benefit of the litigant sought to be recovered in the action, was held void 
as amounting in effect to the same thing {Parle v. Hopwood, V ('. B. N. S. odd ; 30 
!.. J. C. 1*. 217) ; and a stipulation by an attorney to have 5 per cent, on the property 
recovered, in addition to his costs, was held illegal (Pinee v. Beattie, 32 L. .1. Ch. 734 ; 
and s* e Hilton v. Woods. L. R. 4 Kq. 432 ; 3d I». J. Ch. 041 ; In rc The Attorneys and 
/Solicitors Act, 1870, 1 Ch. 1). 573). It seems that the Attorneys and Solicitors Act, 
1870 (33 k 34 Viet. c. 28), has not altered the law as to champerty in such cases (sec 
s. 11 of the Act. and the case last cited); and the Solicitors’ Remuneration Act, 1881, 
s. 8, does not apply to remuneration for business done in an action or in any contentious 
business. The taking by the solicitor of a security upon the property to be recovered 
in the action for past advances made towards prosecution of the suit is not illegal 
(Anderson v. Bad cliff, K. B. k K. Hod : 28 L. .1. Q. B. 32 : 2V Ih. 128).

(/<•) See ante, p. 241. It is a defence to an action for breach of promise to marry 
that the defendant was a foreign sovereign not subject to the jurisdiction. (Sec 
Miyhell v. Saltan of Joh ore, [18V4] 1 (). B. 14V ; 63 L. ,1. Q. B. 593, cited post, p. 864.)

(/) As to the form and effect of denials of the alleged contract or promise, see 
o nte, pp. 527—52V.

(/>/) The infancy of the plaintiff is no defence. (See ante, p. 687.)
(«) If the defendant contests thi- fulfilment of any condition precedent, lie must 

distinctly state that such condition was not fulfilled. (See ante, p. 641.) But where a 
defendant, before any default on the plaintiff's part, and before the time for perform
ance has arrived, has absolutely renounced and refused to perform a conditional 
contract, and is sued for the breach created by such renunciation and refusal, the 
non-fulfilment of the condition forms no defence to the action. (Sec ante, p. 158.)

It is no defence to an action for breach of promise of marriage that after the promise
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Oriente to un Action on a Fromm tv Marri/ within a Reasonable Time, 
that a Reasonable Time hail not Ela/neil,

A reasonable time for the said marriage had not elapsed before action.

Defence that the Promise, was Conditional only, and that the Condition has 
not been performed,

1. The defendant denies that he agreed to marry the plaintiff within a 
reasonable time or at all.

2. The agreement (if any, which is denied) was made subject to the
following conditions, which were agreed to verbally on the ------ ------- ,
111—, viz. : (a) that the defendant’s parents should give their consent 
and pecuniary assistance, and (b) that certain of the plaintiff’s relatives 
resident in Canada should give their assistance, and (c) that the defendant 
should be in a position and possessed of sufficient means to marry the 
plaintiff.

3. The said conditions have not been performed. The defendant’s 
parents have never consented and have refused to cotisent to the alleged 
agreement and have refused to give any pecuniary assistance to the defen
dant for the purpose of carrying out the alleged agreement. The plaintiffs 
said relations have not given their assistance. The defendant has not been 
and is not in a position or possessed of sufficient means to marry the 
plaintiff.

4. A reasonable time for the performance of the said promise had not 
elapsed lieforc action brought. A reasonable time for tbe said marriage 
could not and would not elapse unless and until the defendant was in a 
position and possessed of sufficient means to marry the plaintiff, and he has 
not been and is not in such a position or possessed of such means.

Defence that after makiny the Promise the Defendant discovered that the 
Plaintiff was not Chaste (o).

The defendant made the promise under the belief that the plaintiff had 
always been and then was a chaste and modest woman, whereas the plaintiff

the defendant was afflicted with n disease by reason whereof he became incapable of 
marriage without danger to his life (/A#// v, II right, E. It. k E. 74b; 27 I,. J. Q. It. 
:t45 ; 2Ü lb. 4t4). Nor is it a defence to such an action that the defendant after the 
promise discovered that the plaintiff at the time of the promise was under an engage- 
incut to marry another |ierson (Reach g v. Urotrs, E. II. k E. 7116 ; 21* L. .1. <). R. 105) ; 
and it was held to be no defence to an action for breach of a promise of marriage that 
after the promise the defendant discovered that the plaintiff had previously been insane 
and eonHned in a lunatic asylum (llsber v. fort "right, 10 C. B. X. S. 124 ; 30 !.. 
J. C. P. 364).

(,i) As to this defence, see Foulhet v. Setto-og, 3 Esp. 236 ; Irrisg v. tîreess'eod, I 
V. A V. 350 ; l/iill v. Wright, E. B. k E. at p. 754.
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had not always been nor was she then a chaste or modest woman. The
defendant first discovered this on the-------------, 19—, after making the
promise and before the alleged breach, and therefore refused to marry the 
plaintiff, which is the alleged breach.

Particulars are as follows :—

Defence of Rescission or Exoneration before 11 reach (/<).

1. The alleged agreement [or, promise] (if any, which is denied) was 
before any breach thereof by the defendant rescinded and put an end to by
mutual consent verbally on the----- —, 19—, and the plaintiff thereby
exonerated and discharged the defendant from the performance of the 
same.

2. The defendant denies that he ever refused to marry the plaintiff, but 
if he ever did so he says that such refusal took place (if at all) after the 
promise [or, agreement] was rescinded as stated in paragraph I hereof.

Defence, that the Defendant inis inilneed to make the Promise In/ 
Fraud(q) : “see Fraud," ante, p. <!5B.

Mahtkr axd Skkvant(V).

Denial of an alleged <'outrait of Employment : see “Agreements," 
ante, p. 572.

Denial of the alleged Terms of the Employment.

The defendant did not employ the plaintiff upon the terms alleged. The 
terms of the employment, which were agreed to verbally on the ,
19— [or, which arc contained in a written agreement dated ,
19—, or, as the rase may be], were as follows :—

[Slate the material terms, and any defence arising thereunder.]

(p) In order to prove a defence of exonérât inn before breach, the defendant must 
'how what amounts to a mutual rescission of the contract {King v. Gillett, 7 M. k W. 
55). A total cessation of correspondence and intercourse between the parties is evidence 
n support of a defence of such exoneration or rescission (Duels v. Bomford, (1 H. k 

N. 21.*» ; 30 L. J. Ex. 139).
(q) Fraud is a good defence to an action for breach of promise of marriage, as the 

defendant in such a case is entitled to rescind the contract on discovering the facts 
(Young v. Murphy, 3 Bing. N. 0. 54 ; Bench v. Merrick, 1 C. k K. 4G3 ; see Ircing v. 
Greenwood, ante, p. 731, and Bench ; v. Brown, ante, p. 731).

(r) Sec ante, pp. 246, 432 : pint, p. 879 ; and see “ Apprentice," ante, p. 82; 
“ Truck Ad*," post, p. 800.

5
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Defence to an Action for Wrongful Dismissal, denying the alleged 
Breach (*).

The defendant did not dismiss the plaintiff from the said service. [The
plaintiff on the ------------ . 19—, voluntarily withdrew himself from the
said service.]

Defence to a like Action that the Servie inis determined by the 
Notice (1).

On the - ----- , 19—, [being one calendar month] before the alleged
dismissal of the plaintiff from the said service, the defendant gave to the 
plaintiff [or, the plaintiff gave to the defendant] verbally [or by a letter
dated the-------------, 19—, or, as the case mug he] [one calendar month’s]
notice of his intention to put an end to the said service.

The like, where the Pact that the Service was determinable by Notice is 
not shown in the Plaintiff's Claim, or where the Defendant relies 
upon a Loral Custom as annecing that Term to the Agreement (u).

It was a term of the plaintiff’s employment [or, of the said agreement] 
that the plaintiff's service thereunder might be at any time determined by 
either the plaintiff or the defendant giving [one calendar month’s] notice 
to the other of them to determine the said service. The said term was agreed 
to verbally on the------------- , 19— [or, is contained in a written agree
ment dated------------- , 19—] [or, At the time of the making of the
agreement the defendant earned on the trade of a----- at-------, and the
said employment was au employment of the plaintiff as a------in the said
trade, and the agreement was subject to a general usage or custom existing
in that trade at----- , whereby on such employment of a------ in the said
trade either party to the contract was at liberty at any time to determine 
the said employment on giving to the other party [one calendar month’s] 
notice of his intention to determine the service, and proceed as in the last 
preceding form].

(«) As to « lint amounts to a dismissal, sec Heid v. firplotires Co.. 19 Q. 11. II. 2t!4 : 
•*»6 Is. J. Q. B. 888 : Midland Cou ntic* Itanh v. Attu'ood, [ 1 Ch. 3*»7, 862 ; 74
L J. Ch. 286, cited ante, p. 248. The defence that (he service was duly determined 
hy notice must be specially pleaded (sec the next note), and all matters in excuse or 
justification of the dismissal, such a* the misconduct of the plaintiff (see note (<r)t 
infra), must be distinctly stated in the defence.

(0 Sec ante, p. 247. If u contract alleged by the plaintiff a* a general contract of 
hiring for a fixed period was by the express or implied terms of the agreement subject 
to be determined by notice at an earlier date, the defendant, if he iclies on such 
determination by notice, should not plead merely a denial of the contract alleged, but 
should expressly state what were the terms as to notice, and show their fulfilment.

(«) Sec ante, pp. 217. 21V.
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Ilepli/ llnil the Sotie* wax waired.

After tlie giving of the said notice and before the expiration thereof, and 
before the defendant dismissed the plaintiff, the plaintiff and the defendant
agreed \ ’ ax the eaxe mai/ he] on the--------- -—, l!l—, that the
said notice should be withdrawn and waived, and thereupon the said notice 
was so withdrawn and waived accordingly.

iJefeurr inxlifijiinj a llixmixxal mi the (Irouml of Mixeiniilint (r).

After the said contract, and before the alleged breach, the plaintiff mis
conducted himself in the said service by wilfully disobeying the reasonable 
orders of the defendant by him given to the plaintiff in the course of the 
said service [of, by habitually neglecting his duties in the said service aud 
failing to perform the same, of, by dishonestly converting to his own use 
money which he had received to the use of the defendant, stale the mix- 
mini ml which jiixtijiril the ilixniisxal, aeroiilinij to the fuel], and the defendant 
therefore discharged the plaintiff from the said service, which is the alleged 
breach.

Particulars are as follows :—
[Stale jxirliailai s of the mixroiuhnl.]

(»•) The master is justified in dismissing his servant without notice if the latter ha- 
lieen in fact guilty of misconduct, although that was not the actual motive which 
induced the master to dismiss him (Itidgicug v. Jliiiejrrferd Muriel t3 A. AcK. 171 ; 
see Mercer v. It ‘/util, 5 Q. It. 417. hat ; Onhx v. Hiss/. 2 M. .V W. 791), and notwith
standing that the master did not knots* of the misconduct at the time of dismissal 
( Willett v. tireen, 3 Car. .V K. 59 : Spot tweed v. Barrow, 7» Ex. 110 ; 19 L. ,1. Ex. 220 : 
Boston Pithing fh. v. Ansell, 39 t'h. D. 339 : (\iwan v. Milhonrn, !.. li. 2 Ex. 230. 235 ; 
M L. ,1. Ex. 121).

Wilful disobedience to the lawful orders of the master is such misconduct ns to justify 
dismissal without notice (Spain v. Arnott, 2 Stark. 250 ; Turner v. Mason, 14 M. k W. 
112). so is continued aud liahitual neglect of duties (Bohinnon v. Hindman, 3 Esp. 235 ; 
-later v. Feartm, it A. & E. 548), so is dishonesty (S/iotsiroinl v. //arrow, supra). so 
also is serious mural misconduct (Atkin v. Arton, 4 C. 4c V. 208 : Prune v, /'enter, 17 
</. It. D. 588, 539 ; 55 I,. .1. <). It. 300), or the taking of a secret commission for himself 
ill the course of transacting his master's business ( Hunt en Pithing Ce. v. Aim'll, supra). 
In one ease a single instance of forget fulness in the working of an ex|iensitte machine, 
which caused substantial damage to it, was held enough to justify dismissal without 
notice l lie tier v. London Printing If Vo*», [1899] 1 I). It. 901 ; 08 E. J. 1). B. 022).

The defendant should give sufficient particulars of the misconduct to show clearly in 
what it consisted, ami to enable the plaintiff to meet the charge, ami if this is not 
done further particulars will lie ordered. (Sec Ord. XIX., rr. 0, 7, cited ante, pp. 37, 
38 ; tii a ode rt v. Jones, 7 Ch. U. 435 ; 47 L. J. Ch. 449.)

If a master, with full knowledge of such misconduct on the part of a servant as 
would justify his dismissal, nevertheless expressly waives and condones the misconduct 
aud continues him in the service, he cannot at any sub»&|ucnt time insist upon that 
misconduct as a ground of dismissal. (See per Blackburn, J., in Phillips v. Pornll, 
!.. It. 7 Q. B. at p. 08V.)

5736
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Defencejustifying a Dismissal on the Ground of Incompstsncy (y).

The defendant was induct'd to make the alleged contract by the plaintiff
impliedly [or, on the------------- , 19—, verbally, or, as the case may ie]
representing and warranting to him that he, the plaintiff, was then reason
ably competent to perform the service for which he was engaged under the 
said contract, whereas the plaintiff' was not then nor has he since been 
reasonably competent to perform the said service ; and the defendant 
therefore rescinded the said contract, and dismissed the plaintiff' from his 
said service, which is the alleged breach.

Particulars :—
The representation and warranty were made verbally on the ------ —,

19— [or, are to be implied from the fact of the plaintiff publicly professing 
himself to be a [scene painter], in which capacity he was engaged].

Defence lo a like Action, where il does not a/ipear from the Statement of Claim 
that the Contract was one which could not be performed within a Year 
from the nutkiiiy thereof (z) : see “ Frauds, Statute of,” ante, p. 6(1(1.

-1 ♦ •

Medical Attendance («).

(</) An artisan, who has been engaged for a fixed term on his express or implied 
representation of his competency to perform the required service, may lie dismissed 
(afore (lie end of the term upon his proving to he incompetent (J/onoer v. Cornelias, 
.7 V. B. X. S. 836 ; 38 !.. ,1. C. V.8,1). In contracts for personal services, it is an implied 
condition, in the absence of any stipulation to the contrary, that the dentil of either 
party shall dissolve the contract (Tilrrtnr v, Wilton, L. R. 4 C. V. 744 : 38 !.. J. t\ V, 
32tl). I’ernmnent or complete incapacity from illness or insanity to perform the agreed 
service will ordinarily justify cither party in determining the contract. (See Cnehton 
v. Stones. 1 E. & E. 218 ; 28 L. J. (). B. 2.7 ; Boost v. Firth, L. R. 4 V. P. 1 : Jloliiitmn 
v. Duritwo, L. R. 6 Ex. 269 ; 4U L. .1. Ex. 172 ; and see ante, p. .783.) But mere 
temporary incapacity lit rougit illness will not (/!.).

(.') It seems that the fact that the plaintiff has actually served under such a con
tract for part of the stipulated perio 1 is no ground for inferring a fresh implied rout tact 
such as would siqqiort the action, and the equitable doctrine of part performance is not 
applicable to such a case (Britain v. Bossiter, 11 (/. II. D. 123 ; 48 !.. J. Ex. 362 ; see 
note, pp. 34, 666).

(«) As to the defence that the defendant was not registered, see ante, p. 2.72.
As to the defence that there was such negligence or want of skill on the part of the 

plaintiff as to render his work and attendances wholly useless, sec Aa sum v. McMullen, 
Peake, 69 ; Unfit v 'amet, cited 7 East, 480 ; Hill v. Foathorttonhaufk, 7 Bing, at 
pp. 572, 574 ; and as to counterclaims for negligence or unskilfuluess, sec ante, pp. 330, 
438.
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Merger (6).

Deftnre to an Action for a Simple Contract Debt, of Merger by a Coi'enant 
of the Defendant to pay the Debt(b).

After the accruing of the plaintiff 's claim it was merged and extinguished 
hy the defendant executing and delivering to the plaintiff, and the plaintiff

(6) Where a security of a higher nature is taken or obtained for a debt, the original 
remedies for the debt are merged in the higher security. Thus, if a bond or covenant 
is given for a simple contract debt, the simple contract is merged in the higher 
security ; and so, if judgment be recovered in an action for a simple contract or bond 
or specialty debt, the original security is merged in the judgment, which, being matter 
of record, is of a higher nature (Hiyyen's case, 6 Co. 45 b ; Drake v. Mitchell, 3 East, 
251, 25V ; Otccn v. Homan, 3 Mac. & G. 378, 407).

As to merger by judgment recoveied, see ante, p. 703.
Whether a judgment for the principal and interest due under the covenants in a 

mortgage deed extinguishes ti.e covenant for payment of interest depend*, in each case 
on the terms of the deed (Economic Life Assurance Society v. Ushorne, [1902] A. C. 147 : 
71 L. J. I’. C. 34). In the case of an ordinary mortgage with merely an incidenta 
covenant to pay interest the judgment operates as a merger, and no action will lie for 
subsequent interest, and the creditor is left to his remedy on the judgment (Er p. 
Ecicings, 25 Ch. 1). 338 ; 53 L. J. Ch. 543 ; Faber v. Lot horn, 77 L. 1'. 108).

It has been laid down that, where a higher security is given for the identical debt 
due under the inferior security, the merger of the debt takes place by operation of law 
independently of the intention of the parties {Price v. Moulton, 10 C. It. 501 ; 2«> 
L. J. C. V. 1U2 ; see Given v. Homan, 3 Mac. A G. 378, 408 ; though see Commissioners 
of Stam/is v. Hope, [1891] A. C. 470 ; 00 le. J. 1*. C. 64).

Where the debts are not identical, or the parties are not the same, there is no 
merger, and the second security does not discharge the first, unless given and accepted 
in satisfaction and discharge, which is a different ground of answer (Price v. Moulton, 
supra; Pooler v. Mayor, 19 C. It. N. 8.70; 34 L. J. C. 1’. 2-t0). Thus, where the 
defendant, being indebted to the plaintiff, gave a bond with sureties to a limited 
amount to secure the present debt and future advances, it was held that the bond 
was only a collateral security, ami did not merge the debt {AorJ'olk 11 y. Co. v. 
MXamara, 3 Ex. 028). So, where a banker took a bond from his customer and a 
surety, conditioned for the payment of all moneys advanced or to be advanced, it was 
helil that the actual debt, not being in existence at the time of giving the bond, was 
not thereby merged (Holmes v. Pell, 3 M. A U. 213). if one of two makers of a joint 
and several promissory note gives the holder a deed of mortgage to secure the amount, 
with a covenant to pay it, the other maker is not thereby discharged, because the 
remedy given by the sjiccialty security, being confined to one of the debtors only, is 
not co-extensivc with the remedy on the note (Ansell v. Paker, 15 Q. It. 20). 8o a 
bond given by two persons to secure the simple contract debt of one of them docs not 
merge the debt, because the parties are not the same (Holmes v. Pell, supra) ; and a 
superior security given by the debtor to a third pci son as trust» e for the creditor docs 
not effect a merger of the debt {Pel! v. Pan he, 3 M. A G. 258 ; and see White v. 
Cuyler, 6 T. R. 176).

A deed acknowledging a simple contract debt may import a covenant to pay it 
without express words to that effect, and so opeiate as a meiger ; but if the acknow
ledgment is made for a collateral purpose, importing no such covenant, there will be 
no merger (Courtney v. Taylor, 6 M. A (1. 851 ; Isaacson v. Harwood, L. R. 3 Ch. 225 ; 
37 L. .1. Ch. 209 ; Jackson v. X. E. Py. Co., 7 Ch. D. 573 ; 47 L. J. Ch. 363 ; and see 
p. 253). A deed reciting a simple contract debt, and agreeing to execute a mortgage 
with all usual covenants, was held to convert the debt into a specialty debt, became
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See “ Fraud," ante, p. 65R; and “ Mistake," infra.

MERGER.

accepting and receiving from him, a deed dated the------------- , 111—,
whereby the defendant covenanted with the plaintiff to pay the debt sued 
fur to the plaintiff [on the------------- , 19—].

Defence to an Action on a Contract, of a Judgment recovered by the 
Plaintiff for the same Claim: see “Judgment Recovered,” ante, p. 703.

Mistake (c).

Defence of Mistake, in an Action upon a Deed or Agreement in Writing. 
The agreement [or, deed] sued on was entered into [or, made] by mistake. 
Particulars are as follows :—

(See R. S. C.. 1883, App. D., Sect. II.)

the mortgage would contain a covenant for payment {Saunders v. Mil some, L. R. 2 
Eq. 573 ; see Kidd v. Boone, L. R. 12 Kq. 89 ; 40 !.. J. Ch. 531).

It seems that there may be a merger of a part of a simple contract debt where the 
higher security is specifically appropriated to that part of the debt (Prive v. Moulton, 
supra").

Where a bill of exchange was given as security for a debt due under a covenant, a 
judgment recovered on the bill without satisfaction was held to be no answer to an 
action on the covenant {Brahe v. Mitchell. 3 East, 251) ; and it seems that, in general, 
where a bill, note, or cheque is given as security for a debt, an unsatisfied judgment in 
an action on the bill, note, or cheque docs not merge the right of action for the original 
debt {Weg g • Prosser v. Etant, [1894] 3 Q. ti. 101 ; [1895] 1 Q. B. 108; 63 L. J. Q. B. 
728 ; 64 Ih. 1 ; see ante, pp. 704, 736).

A bond or other specialty given for the payment of rent which lias accrued due 
under a parol demise does not effect a merger {Cage v. Acton, 1 Ld. Ray. 515 ; 1 Salk. 
325).

(#•) The fact that a written contract was entered into by mistake should be specially 
pleaded.

A person who has entered into a written contract cannot dispute its terms by 
extrinsic evidence, but he may, nevertheless, for the purpose of obtaining relief from 
liability thereunder, show by oral evidence that the terms of the written contract 
have, by mistake, been drawn up in such a manner as to contravene the intention of 
the parties,or that the contract was entered into under a mutual mistake as to matters 
forming the basis of the contract and essentially affecting it (Story, Eq. Jur., ss. 110 
et seq. ; Balter v. Paine, 1 Ves. sen. 456 ; Woollam v. Hearn, 7 Ves. 211 ; In re Boulter, 
4 Ch. I). 241 ; 46 L. J. Q. R. 11 : Langen v. Tate, 24 Ch. D. 522 : Leake on Contracts, 
4th ed., pp. 207 et seq.). In such cases, on proof of the mistake, the Court has jurisdic
tion to set aside the document or to reform and rectify it in accordance with the 
intention of the parties ; and although, by s. 34 (3) of the Judicature Act, 1873, actions 
for “the rectification, or setting aside, or cancellation of deeds or other written 
instruments,” are assigned to the Chancery Division, the King's Bench Division has 

R.L. 8 1)
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The like, irilh a Counterclaim for lle< ti/iration.

Defence.

1. The defendant denies that lie made the agreement sued on.
2. On the--------------, 111—, it was verbally agreed between the plaintiff

and the defendant that [here elate the agreement actually made],
3. The written contract referred to in the statement of claim was [prepared

jurisdiction to sut aside or rectify a deed or other written instrument, where the 
necessity for so doing arises in the course of proceedings in that division. (See the 
Jud. Act, 1S78, ss. 10. 24. 30 : Pi une y v. Hunt, 6 Ch. I). 98 : Breslaner v. Barwiek, 30 
L. T. ."12 ; Store;/ v. II ’addle, 4 Q. B. D. 289; notwithstanding the dicta in Mont y n v. 
Wed Most y n, ,fr. Co.. 1 C. P. U. 145 ; 45 L. J. C. P. 401.)

Where the facts si ow that the defendant would be entitled to claim to have the 
deed or writing set aside or rectified, and that, if such relief were granted, the plaintiff 
would be unable to maintain his action, the Court will give effect to the facts by way 
of a defence to the action, if they are so pleaded, and for that purpose will treat the 
deed or writing as set aside or rectified, without any formal judgment to that effect. 
(Sec Jud. Act, 1873, s. 24 (2) : Mont y n v. Went Most y n, ,$v. Co., supra ; B renia Her v. 
Jtarœirk, 30 L. T. .12.) Accordingly, where the facts show a right on the part of the 
defendant to have the contract, or so much of it as remains unperformed, absolutely 
and unconditionally set aside on the ground of mistake, they will constitute a complete 
defence to the action (Ih. ; and see Wake v. Ilarrop, 0 H. k N. 708 ; 1 11. k C. 202 ; 
30 L. J. Ex. 273; 31 Ih. 451 ; and ante, p. 574). Similarly, the facts amount to a 
complete defence to an action on the contract where they show that a contract which 
by mistake has been drawn up in a manner contrary to the intention of the parties 
has been fully performed according to the terms really intended (see Steel v. 
I'fmldocli, p) Kx. 648 : 21 L J. El 78 : Imo$ v. /. -#/. 1 H. X: N. 846 : 86 L J. Es. 
3o7 ; Vorley v. Barrett, 1 C. B. N. S. 225 ; 20 L. J. C. P. 1 ; Caird v. Moss, 33 Ch. D. 
22 ; 55 L. J. Ch. 854), or has by lapse of time or by the default of the plaintiff become 
wholly impracticable, so that nothing further can be done under it (see Borrowman v. 
Bm ISO. B. N. 8.66 : 88 L J. O. P. 111).

In any case of mistake, where the written contract sued upon contains provisions 
purporting to be operative in future, and the defendant desires not merely to defend 
himself against the claims made by the plaintiff in the pending action, but also to 
preclude the plaintiff from subsequently making further claims in respect of erroneous 
executory stipulations in the written contract, it is expedient to counterclaim for the 
setting aside or rectification of the document.

If the defendant counterclaims to have the contract rectified with the view of 
himself enforcing a claim upon it against the plaintiff, it seems that, where the 
contract was one required by the Statute of Frauds to be in writing and the statute is 
pleaded, lie must support his case by written evidence, or by proof of part performance, 
where part performance operates to take the case out of the statute (Woollam v. 
llearn, 7 Ves. 211 ; Manner v. Bark, (5 Hare, 443 ; Olley v. Fisher, 34 Ch. D. 3(57 ; 5(5 
L. J. Ch. 208). As to the Statute of Frauds, see ante, pp. (5(53, (5(50.

In general, where a written contract has been entered into, a mistake, in order to 
constitute a defence to an action on the contract, or to give a right to have it set aside 
or rectified, must be a mistake common to both parties (Sells v. S'ils, 1 Ur. k S. 42 ; 
88 L J. Ch. 800 ; Imdim v. parijie lu», r».. L. It. 6 <.». B. r.7i ; !.. It. 7 Q. It. 617 : 
EaglesjieUl v. Marquis of Londonderry, 4 Ch. D. (593 ; 35 L. T. 822 ; 38 Ih. 303 ; Paget 
v. Marshall, 28 Ch. U. 255 ; 54 L. J. Ch. 575 ; Duke of Sutherland v. Ifeathcote, 
[1892] 1 Ch. 475, 486 ; 01 L. J. Ch. 248, 251). Where a contract is entered into by 
both parties upon the basis of a particular state of facts existing, which is afterwards 
found to lie a mistake, the facts supposed not being the true state of facts, such 
contract is, in general, one that cannot be further enforced against a party who on
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I»} the plaiulitTh etuliuiiur uml whmJ mtvmlvd to cm body the agreement 
made as stated in jiaragrajili 2 hereof, which was the only agreement made 
by the plaintiff and the defendant, and was signed by the plaintiff and the 
defendant in the lielief that it did emlxxly the same.

I. The said written contract does not [<»/•, If and so far as the said written

discovery of the mistake objects oil the ground of the mistake (Scott v. Conlson, [ I903J 
2 Ch. 211» ; 72 L. J. Ch. A mistake of one party only does not ordinarily afford
any defence or ground for relief, though it may have that effect, where it has been 
caused by some misrepresentation or concealment by the other party, or has been 
known to and taken advantage of by him, where he was under some duty to disclose 
the facts (///.; Torranre v. Holton, L. It. 8 Ch. 118; 42 L. J. Ch. 177 ; Smith v. 
Hughes, \j. U. ii Q. B. r»97 ; 40 L. .1. <j. It. 221 ; Karl Beauchamp v. Winn, infra ; 
Stewart v. Kennedy. 1ft App. Cas. 108). See further as to rectification on the ground 
of unilateral mistake, Harris v. Pepperell, L. R. •"> Eq. 1 ; Paget v. Marshal I, supra.

An innocent misrepresentation essentially affecting the subject-matter of the con
tract, and relied upon by the party to whom it was made, may be sufficient ground 
for relie/ against or rescission of the contract (Rawlins v. U'ickham. 3 l)e (1. X J. 304 ; 
Kennedy v. Panama, Ac. Mail Co., I». It. 2 (j. II. .180 ; Hart v. Siva inf., 7 Ch. D. 42 ; 
47 L. J. Ch. ft ; (filbert v. Kndean, 9 Ch. D. 2.11» ; H nig rare v. Hurd, 20 Ch. 1). 1 ; 51 
b. J. Ch. 113 ; Adorn v. Aeirbiggiug, 13 App. Cas. 308 ; .17 L. J. Ch. lOOO ; Kar berg's 
ease, [18V2J 3 Ch. 1 : «il L. J. Ch. 741 : and sue post, p. 771), so long as it remains 
unexecuted (Srddon v. Aoiih Ka stern Silt Com pang, [11)0.1] 1 Ch. 320 ; 74 L. J. Ch. 
199), though, in the absence of anything amounting to fraud, it would not form ground 
for an action for damages (Reese River, Sfc. Co. v. Smith, L. It. 4 H. L. 04 ; 39 L. J. 
Ch. 849 ; Arkwright v. JXewbold, 17 Ch. D. 301 ; 50 L. J. Ch. 372 ; Smith v. Chadwick, 
20 Ch. D. 27 ; 9 App. Cas. 187 ; 53 L. J. Ch. 873 ; Berry v. Peek, 14 App. Cas. 337 ; 
58 L. J. Ch. 804 ; and see Adam v. Aewbigging, supra).

The mistake, in order to afford a defence or give a right to relief, must in general be 
a mistake of fact, and not a mere mistake of law. (See Powell v. Smith, L. It. 14 Eq. 
85; 41 L. J. Ch. 734 ; Bilbie v. Lumley, 2 East, 409 ; Rogers v. Ingham. 3 Ch. 1». 
351 ; Lag l es field v. Marquis of Londonderry, supra ; Ex p. Sandys, 42 Ch. 1». 98 ; 58 
L. J. Ch. 504.) But it seems that a mistake as to mere private rights, or as to the 
proper legal construction to be put upon particular documents, may in some cases be 
considered as amounting only to a mistake of fact, and may therefore give a title to 
relief (Cooper v. Phibbs, 1,. It. 2 II. L. 149, 170; Earl Beauchamp v. Winn, L. It. ti 
H. L. 223, 234 ; and see Baniell v. Sinclair, 6 App. Cas. 181 ; 50 L. J. P. C. 50 ; West 
London Bonk v. Kit son, 13 Q. B. D. 300 : 53 L. J. 1). B. 345 ; Firbank v. Humphreys, 
18 Q. B. D. 54 ; 56 L. J. Q. B. 57).

Where the mistake is a mere clerical error obviously appearing to be such on the 
face of the document itself, it will lie set right by the Court in its construction of the 
document (Spy re v. Tupham, 3 East, lift ; Coles v. I Inline, 8 B. X C. 508 ; Bure hell v. 
Clark, 2 C. V. U. 88 ; 40 !.. J. C. I*. 115 ; and sec Wilson v. Wilson, ft H. L. C. 40 ; 23 
L. J. Ch. 097).

A defendant, who is sued upon a written contract, mnv plead that the deed or docu
ment sued upon, although bearing bis seal or signature, was executed by him on a 
false representation and under a total mistake as to its nature, and in the bond tide 
belief that he was executing an instrument of a wholly different kind, and if there was 
no negligence on his part in the matter these facts will in general constitute a good 
defence (Thorough g nod's rase, 2 Co. 9; Bigot's ease, 11 lb. 27 b: Swan v. Aoiih 
British, A’v. Co., 2 II. bt C. 175 ; 32 L. .1. Ex. 273 ; Vorlcy v. Cooke, 1 (iiff. 230 ; Foster 
v. Mark in non, L. R. 4 C. V. 704 ; 38 L. J. C. P. 310 : Lewis v. Clay, 07 L. J. <). It. 
224: see Hunter v. Walters, L. R. 7 Ch. 75; 41 !.. J. Ch. 175; Onward Building 
Society v. Smithson, [ 1893J 1 Ch. 1 ; 02 L. J. Ch. 138).

A defendant in an action on a written contract may show by oral evidence that
3 b 2
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contract does not] contain or embody the aforesaid agreement but [or, it] 
was drawn up and signed under a mutual mistake of fact, and the defendant 
never agreed to the terms contained in it.

5. [Here sidle any oilier ilefence nr show that llw defendant was reaily ami 
williny Iv /mform or iliil /inform the agreement arlually matte.]

Counterclaim.

6. The defendant repeats paragraphs L\ 3, and 4 of the defence, and claims 
to have the said written contract rectified, so as to embody the agreement 
actually made or to have it treated as lieiug so rectified.

Monk y Lent (</).

Denial of the Lending.

The plaintiff did not lend to the defendant the money alleged, or any part 
thereof. [.4</(Z, f such is the case, lie gave the said money to the détendant 
as a gift.]

Defence that the .Sum lent was less Ilian the Amount Claimed.

The plaintiff' lent the defendant £------and no more.
[Here slate any defence as to I/it amount admitted to hare been lent, nr /itead 

/layment of that amount into < 'ourt.\

For a firm of Counterclaim fur Money tent, see It. ,S. C., 18S3, D.,
Feet. VIII., riled ante, p. 538.

there was a latent ambiguity in the terms expressed ill the writing, and that those terms 
were understood by him and by the plaintiff in different senses, so that there was no 
real contraet between them or no eontract in the sense alleged by the plaintiff ( Itu/H,* 
v. H'ickel/iaus, 2 11. X t\ iioti ; 33 !.. J. Ex. 1110 ; see Smith v, liden,L. K. it <y, It. till : 
13 L. J, ty. 11. ltlll : linden v. London Small Anns Co., Ill L. J. ty. 11. 213).

The remarks above made as to defences on the ground of mistake are in general 
applicable also to replies on the like ground to defenees setting up releases or other 
instruments by way of answer to the plaintiff's claim. (See Lyall v. Hdwueds, ti 
H. A. N. 337 ; 30 L. J. Ex. 1U3 ; I orley v. Darrell, 1 C. 11. N. S. 227»; 2li L. .1. 
f. P. 1.)

As to payments made by mistake, see ante, p. g.V.t.
(,/ ) See ante, p. 253, and see " ICi/t,’ poet, p. Soli.
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Defence and Counterclaim under the Money Lenders Act, 1900, ». I {c). 

Defence.
I. The phi inti 11* at the date when it is alleged that the money claimed was 

lent to the defendant [or, when the agreement or security sued on was made] 
was a money lender.

(e) By the Money lenders Act, 1900 (63 k 64 Viet. c. 61), sect. 1 (1), “ Where proceed
ings are taken in any Court by a money lender for the recovery of any money lent after 
the commencement of this Act, or the enforcement of any agreement or security made 
or taken after the commencement of this Act, in respect of money lent either before or 
after the commencement of this Act, and there is evidence which satisfies the Court 
that the interest charged in respect of the sum actually lent is excessive, or that the 
amounts charged for expenses, inquiries, fines, bonus, premium, renewals, or any other 
charges, are excessive, and that, in either case, the transaction is harsh and unconscion
able, or is otherwise such that a Court of equity would give relief, the Court may 
re-open the transaction, and take an account between the money lender and the person 
sued, ami may, notwithstanding any statement or settlement of account or any agree
ment purporting to close previous dealings and create a new obligation, re-open any 
account already taken between them, and relieve the person sued from payment of any 
sum in excess of the sum adjudged by the Court to be fairly due in respect of such 
principal, interest and charges, as the Court, having regard to the risk and all the 
circumstances, may adjudge to be reasonable ; and if any such excess has been paid, or 
allowed in account, by the debtor, may order the creditor to repay it ; and may set 
aside, either wholly or in part, or revise, or alter, any security given or agreement made 
in respect of money lent by the money lender, and if the money lender has parted with 
the security may order him to indemnify the borrower or other person sued.”

(2) “Any Court in which proceedings might be taken for the recovery of money lent 
by a money lender shall have and may, at the instance of the borrower or surety or 
other person liable, exercise the like powers as may be exercised under this section, 
where proceedings are taken for the recovery of money lent, and the Court shall have 
power, notwithstanding any provision or agreement to the contrary, to entertain any 
application under this Act by the borrower or surety, or other person liable, notwith
standing that the time for repayment of the loan, or any other instalment thereof, may 
not have arrived.”

(4) “ The foregoing provisions of this section shall apply to any transaction which 
whatever its form may be, is substantially one of money lending by a money lender.”

This enactment is not confined to cases in which the Courts of equity would formerly 
have granted relief, but extends also to all cases where the transaction is harsh and 
unconscionable (/« re a Debtor, [1903] 1 K. B. 705 ; 72 L. J. K. B. 382 ; .SirHinder* v. 
Xewbold, [1905] 1 Ch. 260 ; 74 L. J. Ch. 120). It was applied to a case where there was 
in the contract a clause which made the whole unpaid debt repayable at once in case of 
non-payment of any instalment, instead of by instalments, and made interest run upon 
such unpaid debt, thus increasing greatly the interest payable : it appearing that this 
effect of the clause, though intended by the lender was not appreciated or understood 
by the borrower ( Le re ne v. dreemrood, 20 Times Rep. 389. Sec further, Welle v. 
Allot!, [1904] 2 K. B. 812 ; 73 L. J. K. B. 1023 ; Welle v. Joyee, [1905] 2 Ir. It. 134 ; 
Part v. Bond, 21 Times Hep. 553 ; 93 L. T. 49). Before this statute the Courts of 
equity in cases of unconscionable bargains with expectant heirs and persons entitled 
to reversionary or future interests in property, would grant relief on the terms of repay
ment of the actual advance with a reasonable rate of interest. (See Ayletford v. Morrie, 
L It. 8 Ch. 484 ; 42 L. J. Ch. 546 ; Bey non v. Cook, L. R. 10 Ch. 389 ; Brenchley v. 
H'ujyin*, 70 L. J. Ch. 788 ; and sec as to analogous cases, Fry v. Lane, 40 Ch. D. 312 : 
58 I, .!. Ch. 113 ; Jante» v. Kerr, 40 Ch. D. 449: 58 I,. J. Ch. 355.)

An action will lie fur relief under the Act without waiting for the money lenr er to
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2. The interest charged in respect of the sum actually lent is [or, tlie 
amounts charged for expenses, inquiries, fines, bonus, premium, renewals,
and charges for ------ are] excessive and the transaction is harsh and
unconscionable, or is such that a Court of equity would give relief.

Particulars :—[SinIf Ihf ;articular.s relied on as bringing the rase within 
the seetion.']

[il. The amount fairly due from the defendant to the plaintiff in respect
of principal, interest and charges, does not exceed €------, being €------, the
amount actually lent, and £---- for interest thereon at £--------  per cent.
per annum, and the defendant brings the said £------ into Court and says
that that sum is sufficient to satisfy the plaintiff’s claim.]

Counterclaim.
4. The defendant relies on all the facts stated in the defence, and claims 

relief under the Money Lenders Act, 1900, and to have the transaction 
reopened and an account taken between the plaintiff and the defendant and 
to be relieved from payment of any sum in excess of the amount fairly due 
in respect of principal, interest and charges.

Money Paid (/).

//enial of the Payment.
The defendant denies that the plaintiff paid the said money or any part 

of it at all or, The plaint iff did not pay the said money or any part of it].

I/enial of the Request (g).

The defendant denies that he ever requested the plaintiff to pay the 
said money or any part of it, or that it was paid, if at all, either for him or at 
his request.

[Or, The defendant says that if the plaintiff in fact paid the said money 
or any part of it he did not do so for the defendant or at his request or 
under any circumstances such as would render the defendant liable in 
respect thereof.]

Or, The plaintiff did not pay the said money or any part of it for the 
defendant, or at his request.]

sue. (ttiunoml v. /her. L' 1 Timm Itep. 191.) Ami under it a transaction closed and 
completed by the repayment of the money lent may l>c Impel ml (Annuler* r. .
**/#/•#/). A contract entered into as a money-lender by a person who is not registered 
a* such is illegal (I irtoriuu Sj till rate v. Holt. 21 Times Hep, 712).

A form of judgment reopening a loan transaction and directing an account will lw 
found in Stiuuilees v, Xfu'boh!, supra.

(/) See iiutr, p. Silt.
Ill) If the plaintiff alleges circumstances implying a reyitest. the defendant mast 

ileal s|iecilically with such allegations. (See unie, p. Ô27.)
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Money Received (A).

Denial of the Receipt of the Honey.

The defendant denies that lie received the said money or any part 
thereof [or, The défendu lit did not receive the said money or any part of itj.

Denial of the Receipt of the Honey for the use of the Plaintiff (h). 
The defendant denies [that lie had or received the said money or 

any part of it at all. He moreover denies] that he had or received the said 
money or any part of it (if at all) for the use of the plaintiff or under 
any circumstances such as would entitle the plaintiff' to recover the same 
from him.

[Or, If, which is denied, the defendant received the said money or any 
part of it at all, he did not do so for the use of the plaintiff or under any 
circumstances such as would entitle the plaintiff to recover it from him.] 

[Or, The defendant received the said money, but ho did not receive it, or 
any of it, for the use of the plaintiff'.]

[77/e étalement of claim should slate the facts relied on as showiny that the 
money was received to the use of the pluinliff, ami if it does so the fads 
so slated should be specifically denied or otherwise dealt with by the defence.']

Defence that the Honey was received in the Course of a Joint Venture which
Failed.

[Further or in the alternative] the defendant says that the said moneys 
were received and paid (if at all) in the course and for the purpose of a joint
venture and on the terms agreed to verbally on the-------------, 19—, that
the plaintiff should share in the profits of the said venture if it succeeded 
and should lose the said moneys if it failed and not on the terms that he 
should be repaid the same in the event of such failure and the said venture 
failed.

Mortgage (i).

Defence to an Action upon a Covenant for Payment in a Mortgage Deed(i).
1. The defendant did not execute the alleged mortgage deed.
2. The plaintiff released the debt by deed dated the-------------, 19—.
9. The debt was barred by the Statute of Limitations [slate which, e.g , 

the Real Property Limitation Act, 1874, s. 8],

(/#) See ante, p. 2f>(>.
(i) Sec “Mortgage," ante, p, 2(14 ; “Retenue," post, p. 7.13 ; “ Limitation, Statutes 

of" ante, p. 722.
The Court or n judge has a summary jurisdiction, under 7 tico. 2, c. 2U, s. 1, and the
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Partners (A).

Defence by the Defendant Firm (I).

[ When the /mrlners agree in putting in a defence commun to all, they should 
deliver one defence, which should be in the ordinary form.]

Defence by an Individual Partner (/).

Defence
of the defendants C. D. & Co., 

by E. F., one of the partners appearing in this action.
2"} [Here state the defence in the ordinary form.] 

Defence of a Retired Partner to an Action against himself and his former 
Partners for a Debt incurred by the Partnership as originally constituted, 
that he has by Agreement been discharged from the Claim (m).

Defence of the Defendant C. I).
1. The defendant C. D., on the--------------, 19—, after the alleged sale

and delivery [or, as the rase may be], retired from the said partnership of 
C. D. & Co., and transferred his share and interest therein to the defendants 
F. F. and 0. If., for the purpose of their continuing the business of the said

C. L. P. Act, 18.12, e. 211), to stay proceedings in actions brought on covenants (or 
bonds) for mortgage debts, ami in actions brought by a mortgagee for the recovery of 
the mortgaged land, and to compel a reconveyance and delivery of the title deeds by 
him, on payment by the defendant of principal, interest, and costs.

The mortgagor’s covenant for payment may be extinguished or suspended by the 
mortgagee accepting from him a new covenant to pay a sum including the debt at a 
more distant date, and in such case a surety for the payment of the original debt would 
be discharged fiom liability (Holton v. Hurkenham, [1891] 1 Q. B. 278; 60 L. .1, Q. It. 
261 : Holton v Salmon, [1801] 2 Vh. 48 ; 60 L. J. Ch. 237).

Judgment for principal and interest due under the ordinary covenants in a mortgage 
deed extinguishes the covenant for interest. (See ante, p. 736.)

(It) H« e “ Part sers,” a ntt, p. 166. Before the Judicature Acts it was, in general, a 
good defence at law to an action for debt or breach of contract to show that the 
plaintiff and the defendant were |iaitners, and that the alleged cause of action formed 
part of unadjusted partnership transactions, and that the ascertainment of the rights 
of the parties involved the taking of a partnership account (Homonqnrt v. Wray, 6 
Taunt. <197 ; Worn 11 v. tirayxon, 1 M. X. W. 1 : Mi ; (,'rryory v. Hart null, lb. 183). This 
would now merely furnish ground on which the action might Ik* transferred to the 
Chancery Division. (See ante, p. 267.)

(/) Where the defendants are sued as a firm in the firm name, any defence delivered 
must lie a defence for the firm. If the partners can agree on delivering a joint defence 
they should do so. But any or each partner who ap|tcurs is entitled to put in a separate 
defence (KUi* v. \Yailr*oii, [1899] 1 Q. B. 714 ; 68 L. J. Q. B. 604). If he does so it 
must still k* a defence for the firm, and should be in the second of the above forms (/*.). 
If one or more of several partners die, the surviving partner or partners must still 
defend in the name of the firm (Ih.), and judgment can only be obtained against the 
firm, ami only the assets of the firm or the surviving partners are liable (/A.).

(w) Sec the Partnership Act. 1890. s. 17. cited ante, p. 266.
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partnership in partnership together, and thereupon, by au agreement between 
the plaintiff and the defendant G. D. and the other defendants, the said other 
defendants took upon themselves the liability of the defendant C. D. to the 
plaintiff in respect of the said sale and delivery [or, ns the case may be] and 
undertook to be themselves liable to the plaintiff in respect thereof, and the 
defendant C, D. was then discharged from all liability to the plaintiff in 
respect of such sale and delivery [or, as the case may be].

Particulars of the Agreement :—
The agreement was contained in letters dated, &c. [or, is to be implied 

from conduct and course of dealing as follows :—stating the nature thereof ].

Patents (h).

Payment (o).

Defence of Payment before Action.

The defendant [or, A. /A, the defendant's agent] satisfied and discharged 
the plaintiff’s claim by payment before action to the plaintiff [or, to C. Z>.,
the plaintiff’s agent] [in cash or by cheque] on the-------------, 19—.

(II. S. C., 1883, App. D.% Sect. IV.)

00 See ante, p. 269, and post, p. 891. Where a patent was assigned in consideration 
of royalties to be paid l>v the assignee, it wai held that there was no implied contract 
on the part of the assignee to keep up the patent by paying fees. Ac. (In re Hail tea y 
Appliances Co., 38 Oh. I>. 51>7 ; 57 L. .1. Oh. h>27 : see tfnmlyn v. 11'iW, [18111] 2 Q. B. 
488 ; 60 L. J. Q. B. 734).

(o) The defence of payment must be specifically pleaded (Ord. XIX., r. 15, ante,
1 • w>.

Payment need not be pleaded of sums specifically credited by the plaintiff in his 
statement of claim or particulars. If the plaintiff merely gives credit for a lump sum, 
or claims to recover a certain balance of account without giving credit for any 
particular sum or sums, the defendant is entitled to apply for particulars, with dates 
and items of the amounts credited. (Sec ante, pp. 30, 40.)

If in a contract under which money has to be paid there is no stipulation as to the 
place of payment, it is in general the duty of the debtor to pay at the place where the 
creditor i> (tee Behey ?. SnacfcU ft) v. B. 1». 168 : 67 L J. <). B. 184 ; Thom ?, 
City ltice Mills, 40 Ch. D. 357, 3511 ; 58 L. J. Ch. 2V7 ; JSort he y Stone Co. v. G id ne y, 
[1894J 1 Q. B. at p. 100), but if the contract is an English one, and the creditor was 
within the realm when it was made, the debtor is not, in general, bound to follow him 
abroad to pay him if he has since the making of the contract left the realm (Fessard 
v. Muytm r, 31 I, .1. (’. P. 188 : 18 <’. B. N 8. 888).

In general, a payment of a smaller sum is no satisfaction of a liquidated debt 
of greater amount, there lwing no consideration for giving up the remainder. (See 
ante, p. 566.) Hence, where part only of the debt sued for has been paid the correct 
course is to limit the defence of payment by pleading it only as to that part of the 
plaintiff’s claim which Ins lieon satisfied by the payment. But payment of a smaller 
sum may amount to a discharge of a larger debt, when it is made by a third party or
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iJefenre to an Arfton upon u Covenant for the Payment of a Liquidaient Amount 
in Money at a Specified Time, of Payment on the Pay named in the 
Covenant.

The defendant made payment to the plaintiff on the day according to the 
covenant.

(See R. S. C., 1883, App. D„ Sert. IV.)

under a valid contract which in supported by some new consideration (junte, p. 7>6fi). The 
defence in the last-mentioned cases must be pleaded according to the facts, and eannot l>c 
relied upon under an ordinary defence of payment in one of the forms given in the text.

The giving and accepting of a negotiable security, as a bill or note, for and on 
account of the cause of action, suspends the right of action during the running of the 
security and until default in payment, ami constitutes a good defence to an action 
during that time. (See ante, p. til."».) If the security is duly paid, it operates ns pay
ment of the debt as from the date of the security (Felix Hadley S’ Co. v. Hadley, 
[IMPS] 2 Ch. two ; t»7 L. J. Ch. fiV4). and may be proved under the common defence of 
payment, though it is generally better to plead the giving of the security and its 
payment specially (From v. Cochrane, 4 ('. It. 271 : '/home v. Smith, 10 C. It. CSV). 
If the security is dishonoured, and is in the hands of the plaintiff, the original right of 
action revives where the plaintiff has been guilty of no laches.

A negotiable security may also be given and accepted in complete mat inf art ion and 
ditch an/e of the cause of action, and not merely for and on account thereof as above : 
the transaction then becomes an accord and satisfaction, and operates as a discharge of 
the debt, even if the security is of smaller amount than the amount of the debt. (Sec 
ante, p. Ô6V.)

If a creditor accepts from his debtor on account of the debt a cheque drawn in the 
ordinary form, the transaction operates as a conditional payment until the cheque is 
presented, and if upon due presentment the cheque is dishonoured, the original debt 
revives (Pearce v. Darin, 1 M. A: R. 3fif> ; Cohen v. Hale, 3 Q. It. D. 371. 373 : 47 L. .1. 
Q. It. 4Vfi : Felix Hadley S’ Co. v. Hadley, tupra).

When a cheque in payment of a debt is sent by the post and lost in transit the loss 
falls on the sender unless he can prove a request for payment by post (Pennington v. 
('rotuley, 77 LT. 43). As »o the effect of delay in presenting a cheque sent in payment 
of a debt, see Hopkin* v. Wan, L. R. 4 Ex. 2ti8, and ante, p. 125.

Payment by or to one of several partners or joint debtors or joint creditors is prim A 
facie a discharge of the claim as to all of them. (See Dcaumont v. (treathead, 2 C. 14. 
4tM ; Thorne v. Smith, lUC. lb tlfiV : ante, pp. 5117, *ifi8.) Rut payment of a debt due to one 
partner as a private and separate matter unconnected with the business of the firm, 
made to the firm is prima facie not a discharge of such debt (Potcell v. Drodhurtt, 
[ItHUJ 2 Ch. I«0, 164 ; 70 L. J. Ch. 587).

Payment to an agent should prima facie be made in cash, in the absence of agree
ment to the contrary, since it is beyond the scope of an agent’s authority to take 
payment by bill, cheque, or the like if he has not been expressly enqiowcrcd by his 
principal so to do, or impliedly authorised so to do by the practice between them, or 
by the known usage of the particular trade, or by the general practice adopted in 
similar transactions. (See Pear ton v. Scott, 1» ('h. I». 1*18 : Pa\tc v. I \ cdacott, [ 18V4 ] 1 
(). lb 272 : 4*3 L. .1. Q. lb 222 ; .I nderton v. Sutherland, 2 Com. Cas. fiô.)

A doubt sometimes occurs as to whether a particular transaction amounts to a pay
ment or a set-off (see Fidgett v. Penny, 1 ('. M. k R. 108 ; Thom at v. CroM, 7 Ex. 728 ; 
Hewlett v. Allen, [18V4J A. C. 383, 38H). and in such a case it is advisable to plead 
Imtli defences.

Payment of a debt, where the payment was made and accepted after the time for 
payment, but before action, i« a complete defence, and the creditor is not entitled in
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fir faire In a like Action, of Payment after the Pay named in the Covenant.

The defendant made payment to the plaintiff, alter the day named, and
More action, viz., on the------ —. Ill—, of the principal and interest
mentioned in the covenant.

{»!• II. S. C., 1883, Aim. D., Sect. IV.)

fur like Defences to Actions oil I 'ommon Honey Howls, see “ Ronds," ante,
p. «20.

Defence of Payment by Set-off of < 'rose Demands in an Account stalest, and 
Payment of the Hatance (/»).

On the-------------, 13—, the plaintiff and the defendant stated in [writing]
an account of the plaintiff's claims against the defendant (including the 
claim now sued upon), and of certain claims of the defendant against the 
plaintiff, and upon the said account, after setting off' the said claims of the 
defendant against the said claims of the plaintiff, there was then found to
he due from the defendant to the plaintiff" £------and no more, and it was
then agreed verbally [»/', as the case may be'] between them that the said 
claims of the plaintiff should he satisfied and discharged by setting off the 
said claims of the defendant us aforesaid, and by the payment by the defen
dant to the plaintiff of the said £----- , and the said claims of the defendant
were then set off and discharged accordingly, and the defendant afterwards,
on the----- --------, 13— [before action], [laid the said £------ to the
plaintiff.

Defence of Satisfaction by Payment of a Smaller Sum by a Third Party : 
see “ Accord aiul Satisfaction," ante, p. ,ri70.

hivIi case to sue for uominal ilaniege» for detention of the debt (lien«most v. tfreat- 
heart, 2 C. B. 194).

Whither a particular debt has been paid or not, may, in some eases, depend upon 
whether a payment is to be attributed to it, or to some other debt at the time of the 
payment existing Is'twevn the parties. The power of appropriation is, in the first 
instance. In the payer. He nmy. in making the payment, appropriate it to a par
ticular debt, but if be does not, then the recipient may, in general, elect to which of 
the debts it should lie appropriated, and this he may do at any time (.Isas., Vro. Kill, 
IIS ; Monniny v. II'caterer, 2 Vern. littii ; Claytons case, 11 Mer. 58.1,608; Cory v. 
Ounces of the Mecca, [1897] A. V. 286). even when he is I icing examined as a witness 
in an action against him by the debtor (Seymour v. Pickett, [1901] 1 K. B. 71.1 ; 74 
!.. J. K. 11. 413). A creditor is not irrevocably bound by hie appropriation until such 
appropriation is communicated to the debtor (Simeon v. fnyham, 2 B. & 0. 63). 

j>) See ante, p. ,1116.
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Defence of Payment to a Judy ment Creditor of the Plaintiff under an Order 
of Attar hment under Ord. XL V.. see “Attachment of Debt'' ante, 
p. m

Defence to an Action for a Simple f'ontract Debt of Payment after Action (q).

The defendant satisfied the claim by payment to the plaintiff after action
on the-------------, 10—.

(R. S. C., Apft. D., Sect. TV.)

Confession of a Defence of Payment after Action : see “ Confession 
ante, p. 642.

Payment into Court (r).

Defence of Payment into C urt.

The defendant, as to the whole action [w, as to £------, parcel of the
money claimed, or, as to the plaintiff’s claim on the guarantee of the------
------, 19—, or, ns the case may to], brings [or, on the------------ , 19—, paid]
into Court U----- , and savs that that sum is enough to satisfy the plaintiff’s
claim [or, the plaintiff’s claim herein pleaded to].

(A*. S. C., A,y>. D., Sect. TV)

(</) As to pleading grounds of defence which have arisen after action, sec note. 
p. Ml.

(r) By Ord. XXII., r. I, ** Where any action is brought to recover a debt or damages, 
any defendant may, liefore or at the time of delivering his defence, or at any later 
time by leave of the Court <>r a judge, pay into Court a sum of money by way of satis
faction. which shall be taken to admit the claim or cause of action in respect of whicli 
the payment is made ; or he nmy. wit'u a defence denying liability (except in actions 
or counterclaims for lil>cl or slander), pay money into Court which shall be subject to 
the provisions of Rule fi : Provided that in an action on a bond under the statute x it 9 
Will. 3, c. II, payment into Court shall In* admissible to particular breaches only, 
and not to the whole action.*'

Payment into Court under Ord. XXII. can only he made in eases where the plaintiffs 
claim is for “a debt or damages," and the order is therefore not applicable to a case 
where the plaintiff sues for an account (A’icholtn v. Keene, 22 Oh. I>. till : 52 L. .1. Oh. 
383), or to establish a right, or for an injunction (/Me v. Font, [1899] 2 Oh. 93 : 68 
L. J. Ch. 508). See further, “ Detention," pod, p. 818.

By r. 2, “ Payment into Court shall Ik* signified in the defence, and the claim or cause 
of action in satisfaction of which such payment is made shall lie specified therein."

By r. 7. “ The plaintiff, when payment into Court is made before delivery of defence, 
may within four days after the receipt of notice of such payment, or, when such pay
ment is first signified in a defence, may before reply, or where no reply is ordered 
within ten days from delivery of defence or the last of the defences, accept in satisfac
tion of the claim or cause of action in respect of which such payment has been made 
the sum so paid in. in which case he idinll give notice to the defendant in the Form 
Vo. 4 in Ap|>endix B.. and shall hi* at liliertv in enso the entire claim or cause of action



PAYMENT INTO COURT. 749

Defence of Paument into Court as to Part of a Liquidated Claim, with a 
iJefence on the Pact» an to the Resistue of the Claim.

1. Except as to £200, parcel of the money claimed [here state some matter 
of defence, as, for instance, where an architect’» certificate was a condition pre
cedent to the cause of action, the architect did im: grant his certificate 
pursuant to the contract].

2. As to the said £200, parcel of the money claimed, the defendant brings 
[or, has brought] into Court £200, and says that that sum is enough to 
satisfy the plaintiff’s claim herein pleaded to.

{See R. 8. C., 1883, App. E., Sect. II.)

is thereby satisfied, to tax his costs after the expiration of four days from the service 
of such notice, unless the Court or a judge shall otherwise order, and in case of non
payment of the costs within forty-eight hours after such taxation, to sign judgment 
for his costs so taxed.”

Payment into Court may be made and pleaded to one or more of several causes of 
action, or to a severable part thereof, or to a part of an alleged debt, and in such cases 
the defence of payment into Court should be limited accordingly. As a ]>ayment of n 
smaller sum does not per se operate as a satisfaction of a liquidated debt of greater 
amount (see ante, p. 566), it would be informal in an action for a liquidated claim to 
pay a smaller sum into Court in satisfaction of a claim for a larger amount.

Where interest or damages in respect of a continuing cause of action have accrued 
subsequently to the commencement of the action, the sum paid into Court must cover 
the amount due up to the time of pleading the payment into Court.

In cases, where payment into Court of a smaller amount than the claim is 
pleaded generally to a claim consisting of several distinct heads of claim, the defendant 
should in his defence give particulars specifying in respect of which heads the payment 
is made. (See r. 2, above cited.) If he fails to do so such particulars may be ordered 

v. Kelly, 59 L. T. 139 ; Ocean Steamship Co. v. Ocean In*. 6b., 2 Times Rep. 
425 ; Orient Steam Xav. Co. v. Ocean In*. Co., 84 W. R. 442 ; Boulton v. Houlder (No. 1), 
9 Com. Cas. 95 ; 19 Times Rep. 635). Where the payment into Court is made in 
respect of part only of the claim or cause of action, the plaintiff, if he thinks fit, may 
entitle himself to tax costs and sign judgment under r. 7, above cited, by abandoning 
the residue of his claim, which he may ordinarily do by delivering, either before or at 
the time of the delivery of a notice of acceptance in satisfaction, a notice of with
drawal under Ord. XXVI., as to the residue of his claim. (See ante, p. 642.) An 
action may be thus discontinued as to any part of the claim without an order for that 
purpose in any case where no defence has been delivered, or where the plaintiff has 
taken no proceeding (other than an interlocutory application) subsequent to the pay
ment into Court (75.). U seems also that in some cases where money has been paid 
into Court as to part of a claim a notice by the plaintiff that he accepts the same in 
full satisfaction of all the causes of action sued upon is equivalent to a notice of dis
continuance of the action as to the residue {M'llivraitk v. (Srcen. 14 t). B. 1). 766 ; 51 
L. J. Q. B. 41).

Wherever a defence is delivered in cases of payment into Court, the fact of the pay
ment into Court, and the claim or cause of action insatisfaction of which such payment 
is made, must be notified in the defence, whether the payment into Court is made 
Ijefore or at the time of delivering the defence. (See r. 2, supra, and r. 11, infra.)

Where the defendant, before delivery of a defence, pays money into Court as to the 
whole of the plaintiff's claim, or cause or causes of action, and the plaintiff accepts the 
money in satisfaction of his claim, and taxes and receives his costs or signs judgment
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Define* under Ord. XXII., r. II, ti/ijiru/irialint/ Money /niul into Court 
pursuant to an Order under Ord. XIV.

•Since the commeueement of this aetion the defendant on the----------- ,
HI—, paid into Court E------pursuant to the order of * —, dated the-------
----- , 19—, made herein under the provisions of Ord. XIV. and he now [brings

for them under r. 7. it would seem that the action is thereupon at an end (see Me icing- 
ton v. Lery, L. 11. *5 (l\ <»'• »7 : 6 lb. iso ; 39 |„ ,1. ('. p. 334 ; 40 lb. 20 ; Congbeare v. 
feCiri*, 13 Ch. 1). 469), and that the subsequent delivery of a defence would be unneces
sary and improper. But, where such payment into Court is made only in respect of a 
part of the plaintiff's claim, it is necessary, except in cases where the plaintiff has 
delivered a notice of acceptance of the money under r. 7, ami has actually or in effect 
discontinued the action as to the residue of his claim (ride xnpra), that the defendant 
should deliver a defence, which, besides showing some defence to the residue of the 
plaintiff’s claim, must state the fact of the payment into Court, and specify the part of 
the claim in respect of which the payment is made. (See r. 2, above cited, and r. 11, 
infra.') And in all eases of payment into Court More defence, whether made in respect 
of the whole or of a part only of the claim, or cause or causes of action, where the 
plaintiff does not deliver a notice of acceptance of the money under r. 7, the defendant 
must deliver a defence, complying with the requirements of r. 2, nlmvc cited.

If the defendant intends to deny liability as well as to pay money into Court, which 
lie may in many cases do under r. 6, he should postpone paying the money into Court 
until the time of delivering the defence, as a payment into Court before defence would 
operate as an admission of liability (I)nmhleton v. William*, 76 !.. T. HI), and entitle 
the plaintiff to have the money paid out to him under r. 5, and a subsequent defence 
would be irregular (lb.).

It is provided by r. 11 that “ where before the delivery of defence, money has been 
paid into Court by the defendant pursuant to an order under the provisions of 
Ord. XIV., he may (unless the Court or a judge shall otherwise order) by his pleading 
appropriate the whole or any part of such monev, and any additional payment if 
necessary, to the whole or any specified portion of the plaintiff’s claim ; and the 
money so appropriated shall thereupon be deemed to be money paid into Court pur
suant to the preceding Rules of this Order relating to money paid into Court, and 
shall be subject in all respecta thereto.”

By r. V, “A plaintiff may, in answer to a counterclaim, pay money into Court in 
satisfaction thereof, subject to the like conditions as to costs and otherwise as u|sm 
payment into Court by a defendant.”

Payment into Court is not a “ defence ” arising after action within the meaning of 
Ord. XXIV., and a plaintiff who accepts the money in satisfaction cannot deliver a 
confession under r. 3, but should deliver a notice of acceptance under r. 7 (Callander v. 
1/aickin*, 2 ('. 1*. 1). *>92).

Where a payment into Court is made, together with a denial of liability, such pay
ment into Court is legardcd as an alternative defence to the action, and if the defen
dant succeeds on that issue at the trial, he is prima facie entitled to have judgment 
entered for him and to recover the general costs of the action. (See Wheeler v. C ni ted 
TeUpkmt C".. ISQ. B. I». WT ; :.:t U i. B. MS.)

Payment into Court by one defendant docs not when liability is denied enure for the 
Ifcnctit of a co-defendant (Penny v. Wimbledon I . It. Council, [1899] 2 <j. B. 72 ; 68 
L. .1. (). B. 701). When in an action against two defendants, one of them pays money 
into Court with a denial of liability, and the other merely denies liability, the latter 
eannot, if the jury find the defendants liable but award less than the amount paid 
in, reiv on the payment into Court for the purpose of avoiding having to pay costs 
(/>.).'
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into Court a further sum of £------, making together the sum of £------ ,
and] appropriates the same to the whole of the plaintiff’s claim [or, to the 
plaintiff's claim in respect of, &e.], and says that the same is enough to 
satisfy the plaintiff’s claim [or, the plaintiff’s claim in respect of, &c.].

Defence of Payment into Court, together with a ilefenre in Denial of 
Liability (*).

1. [ Here «bile the ilefenre to the action, an, for instance, a ilenial of the 
nlleyeil contract or breach, or an alley ition of some matter in excuse or discharge 
of the allegeil cause of action.]

2. The defendant, as an alternative defence, and whilst denying any
liability, brings into Court £----- , and says that that sum is enough to
satisfy the plaintiff’s claim.

Defence of Paynwnt into Court in an Action on a Common Money Burnt (I) : 
see “ /hunts," ante, p. G20.

Defence of Payment into Court in an Action u/ion a Bond with a S/m ini 
Condition under the 8 <t 9 Will. 3, c. 11 (t) : see “ Bonds,” ante, p. G2u.

lie/ily of Acce/itance of the Amount paid into Court (u).

The plaintiff accepts the sum of £----- , paid iuto Court by the defendant
in satisfaction of that part of the plaintiff’s claim [or, of the cause, or, causes 
of action] in respect of which it is paid in.

(») See Ont. XXII., r. 1, cited note, p. 748, ami sec ante, p. 750, as to the power 
to pay into Court, whilst at the same time denying liability.

When that is done, whether the whole claim is denied and payment into Court is 
made In rcs|>eet of the whole, or a part of the claim only is thus treated, the following 
rules apply (Ord. XXII., r. 6).

The plaintiff inay accept the payment ami have the money |iaid out to him. thus 
obtaining a stay of the aelion, in res|iect of the elaim to which the payment is made, 
nr he may proceed with the action as though no such |utymcnt had been made.

If he accepts, he must cither give notice (Form No. 4, Appendix II.) or reply that 
he accepts it.

If he dues not accept, the money remains in Court to abide further order, and he 
only gets it, if, ami so far as, lie succeed* in proving he is entitled to it.

See further, Cimte v. Vont, cited ante, p. 748 ; llsbbaek v. Jlritish North Borneo Co., 
[1904] 2 K. II. 473, 477 ; 73 L. J. K. II. 654.

V) See liste, p. 133, and Ord. XXII., r. 1, above cited. If the condition of the bond 
is not stated or referred to in the chum, the averment of the payment into Court should 
lie preceded by a statement of the condition to which the bond was subject.

(») Where the plaintiff intends to accept a sum paid into Court in satisfaetiou of 
his whole claim, lie should, in lieu of replying, deliver a notice of acceptance, and
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Dept y, to a Defence in which Payment in In Court in pleaded toy ether 
with Alienations denying Liability elating that the Sum paul into Court 
it insufficient (f).

As to the----- paragraph of the defence, the plaintiff Bays that the sum
paid into Court is not enough to satisfy the plaintiff’s claim [or, cause of 
action, or, that part of the claim (or, the cause of action) to which the pay
ment into Court is pleaded].

Penal Statutes (x).

Penalty (y).

Principal and Agent.

See “ Agent," ante, p. 572.

Principal and Surety.

See “ Guarantees," ante, p. 671.

Promissory Notes.

See ante, p. 018.

should proceed to tax his costs under r. 7, cited ant?, p. 748. Where the payment is 
made only in respect of part of the claim, and the plaintiff determines to accept it in 
satisfaction of that part, and to abandon the residue of the claim, he may, as above 
mentioned, discontinue the action as to such residue, ami deliver a notice of acceptance 
of the sum paid in.

If the plaintiff contests the sufficiency of the amount paid into Court, lie may 
simply proceed with the action, and as a denial of all the allegations in the defence is 
now implied (see Ord. XXVII., r. 13, ante, p. r»4ô), no reply is necessary. If any 
8}>ccialreply is necessary as to any other part of the defence, leave to deliver it must 
lie obtained, and the above form of acceptance or denial of the sufficiency of the amount 
paid into Court should be used.

(r) See preceding note.
(#) See ante, pp. 270. 271 : “ Limitation, Statute* of," ante, p. 719.
As to the defence of not guilty by statute, see /nut, p. km»;.
(y) See auto, pp. 241 rt moi/.



KELKA.SK. 75:’.

Release (z).

Defence of Release.

The cause of action was released by deed dated the------------- , 19—,
between the plaintiff of the first part and the defendant of the second part. 

(A1. S. P., 1888, App. D., Sect. Ilr.)

(:) A release must be specifically pleaded (Ord. XIX., r. 15). At common law a 
release of a cause of action once accrued must have been by deed under seal (Harris v. 
(ùmda'yn, 2 II. Ac G. 40.')), but in equity a parol release was in some cases held effectual 
where founded on consideration. (See Foakes v. Herr, V App. Cas. 605, 611 ; and ante, 
p. 568.) And in such cases the equitable doctrines are now applicable to actions in the 
King's Bench Division. (Sec lb.)

Where the consideration for a parol discharge of a cause of action is executed, the 
defence may be pleaded as an accord and satisfaction. (See ante, p. 567.)

As to renunciation of a bill or note, see ante, p. 60V.
A receipt in full for a debt is only evidence of payment (Foster v. Dawber, 6 Ex. 

83V, 848 ; Farrar v. Hutchinson, V A. Ac K. 641 ; (Hares v. Key, 3 B. & Ad. 313 ; Le$ 
v. hmcashire, Jr. By. Co., L. R. 6 Ch. 527, 534). It docs not create an estoppel 
((Hirer v. Nautilus S.S. (\, [1V03] 2 K. B. 689, 648 ; 72 L. J. K. B. 857, 861 ; Ellen v. 
(i. X. lly. Co., 49 W. R. 395 ; 17 Times Rep. 453).

A release of one of joint or joint and several debtors, in general, releases all the co- 
debtors (Nichtdson v. Her ill,, 4 A. Ac K. 675, 683 ; Ward v. National Hank, 8 App. Cas. 
755 ; Duck v. Mayen, [18V2J 2 Q. B. 511 ; In re K. 11. A., [1901] 2 K. B. 642 ; 70 L. .1. 
K. B. 810). But the original contract may expressly reserve to the creditor the right of 
giving a release to one without discharging the others (Counter v. Smith, 4 M. A; W. 
519 ; Cnion Hank of Manchester v. Beech, 3 H. Ac C. 672 ; 34 L. J. Ex. 133 : see ante, 
p. 674) : or the creditor may give a qualified release to one by inserting therein an 
express reservation of his right of action against the others, which will preserve his 
lights as against such others (North v. Wakefield, 13 Q. B. 536 ; Stdly v. Forbes, 2 
B. Ac B. 38 ; Thompson v. Lack, 3 C. B. 540 ; Price v. Barker, 4 K. Ac B. 760 ; 24 
L .1. Q. B. 130; Bateson v. Costing, L. R. 7 C. 1’. V ; 41 L. J. C. P. 53 ; Duck v. Mayen, 
infra). A plea of a release to an executor of one of joint obligors was held Iwvd, because 
on the death of the one the debt survived against the others (Ashbee v. Pidduck, 1 
>1. Ac W. 564). But if the deceased obligor was the principal debtor and fie others 
sureties, the release might operate as a discharge. (See ante, p. 675.)

So, also, a release given by one of several co-creditors, was in general a release at law 
of the cause of action as to all (Huddm'k's case, 6 Co. Rep. 25 ; Wilkinson v. Undo, 7 
M. Ac W. 81) ; but this rule is now subject to the doctrines of equity in cases where the 
joint creditors are, in equity, tenants in common of the debt. (Sec ante, p. 568.) If 
such a release is obtained by the fraud of the debtor upon the releasing creditor, it may 
be answered, as in the case of a release given by a single creditor, by a reply that it 
was obtained by fraud ( Wild v. Williams, 6 M. Ac W. 4V0). Formerly, where such 
release was executed by collusion between the releasing creditor and the debtor in 
order to defraud the plaintiff, and it was clearly shown that the release was made in 
fraud of the other creditors, or where it was manifest that the releasing creditor was a 
mete nominal party to the action, having no real interest in the subject-matter of it, 
the Court would interfere in a summary manner to set aside the plea of release in a 
common law action (Phillips v. Clagett, 11 M. Ac W. 84; Rau'storne v. Gandell, 15 
M. Ac W. 364). Now, under the Judicature Acts, the exercise of such summary jurisdic
tion is unnecessary, and the parties are at liberty to plead the facts in the usual way. 
(Sec De Pothonier v. De Mattos, E. B. Ac E. 461 ; 27 L. J. Q. B. 260 ; Jud. Act, 1873, 
ss. 24. 25.) if the releasing creditor is not a party to the action, the plaintiff would be

u.u a u
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Defence of the Release of a Co-contractor.

The alleged debt was contracted by [or, The alleged promise, or, agree
ment was made by, or, The alleged cause of action accrued against] the 
defendant and ,/. K. jointly, and not by [or, against] the defendant alone,
and the plaintiff, by deed dated the------------- , 19—, released the said
J. K. therefrom.

Repli/ that the Deed contained a Reservation of the Right of Action 
against Defendant.

The deed releasing the said J. K. from the said debts expressly reserved 
the plaintiff’s remedies against- the defendant.

Reply that the Release was obtained by Fraud.

The release was procured by the fraud of the defendant. 
Particulars of the fraud arc as follows :—[Here state particulars.]

allowed, if necessary, to have him added as a defendant. (See Pierey v. Fynney, L. R. 
12 Kq. tilt ; 40 L. .1. Ch. 404 ; and onto, p. 508.)

By h. 118 of the Bankruptcy Act, 1888, “ Where a member of a partnership in 
adjudged bankrupt, the Court may authorise the trustee to commence and prosecute 
any action in the names of the trustee and of the bankrupt's partner : and any release 
by such partner of the debt or demand to which the action relates shall be void.”

An absolute covenant not to sue amounts to a release, on the ground of avoiding 
circuity of action ; and may accordingly be pleaded as a defence (2 Wins. Saund., 
1871 ed., 140, 440 ; Ford v. Preeh, 11 Q. B. 852, 871 ; see Webh v. Spicer, 18 Q. B. 880). 
But a covenant not to sue for a limited time does not amount to a release (/A. ; 
Th i in hf ch y v. Damn», 8 M. A W. 210). Such covenant could not therefore be pleaded 
as a defence (/A,), except in cases where the deed containing a covenant not to sue for 
n limited time also contained a proviso that if an action should lx* brought within the 
time the right of action should be forfeited (MAAiw* v. YouiUon, 8 0. B. 483 ; Walker 
v. .\>n'//, 3 H. Ac C. 403 ; 34 L. J. Kx. 73 ; ('orner v. Sweet, L. B. 1 C. P. 4 >3 ; 35 L. J. 
C. P. 151 : Jlailey v. Poicen, L. R. 3 Q. B. 133). A covenant not to sue for a limited 
time may now be pleaded ns a defence in cases where such covenant would have been 
enforced in equity previously to the Jud. Acts. (See Jud. Act, 1873, s. 24 (2).) A 
covenant with one of several co-debtors not to sue him docs not oj>erate as a release of 
the others (//icy v. Kinaxton, 1 I/I. Bavin. *500 ; Dean v. AewhaU, 8 T. H. 1*58 ; Price 
v. Parker, 4 E. k B. 760 ; 24 L. J. Q. B. 130 ; llcndrrxon v. Stohart, 5 Kx. 99 ; Will in 
v. De Castro, 4 C. B. N. 8. 21*5 : 27 L. .1. C. P. 243 ; Dark v. Mayen, [1892] 2 (j. B. 
511, 513). A covenant by one of two joint creditors not to sue the debtor does not 
0|>erate as a release by the other joint creditor, and cannot be pleaded as such 
( Walmexley v. (\mjter, 11 A. Ac K. 216). A release in terms of one joint debtor, 
reserving remedies against the other, amounts only to a covenant not to sue. and not 
to a release ( With* v. De Castro, xnpra ; (r'reen v. Wynn. L. R. 4 Oh. Ap. 204 ; Patman 
v. (ioxliny, L. R. 7 C. P. 9 ; 41 L. J. C. P. 93).



RESCISSION. 7ÔÔ

Reply Ihal the Release was subject to a certain Condition, and that such 

Condition had not been satisfied.

The release was by the terms of the deed subject to a condition that 
[here set forth the condition, mat négatifs the performance thereof].

Rescission (a).

Defence that the Contract was rescinded before Breach.

The contract was rescinded [«/■, The defendant was exonerated and 
discharged by I lie plaintiff from performing the alleged contract] before 
breach.

Particulars are as follows :—An arrangement between the plaintiff and

(a) It is competent to the parties to a contract, at any time before breach of it by a 
new contract to add to, subtract from, or vary the terms of it, or altogether to waive 
and rescind it (Goto v. Lord Xu g eut, 5 B. k Ad. 58, 65). The substituted contract 
forms a good defence to an action on those terms of the previous contract which have 
been altered by it, and may be so pleaded without any performance or satisfaction, 
which is required to constitute a good defence after breach (Taylor v. Hilary, 1 C. M. 
k R. 711 ; see Patmore v. Colburn, 1 C. M. k It. 65 ; Hobson v. Cowley, 27 L. J. Ex. 
205 : see ante, p. 567). So also an agreement by the parties to a contract to rescind 
it, if made before any breach has been committed, forms a defence to an action 
brought upon the contract so rescinded. A contract cannot be rescinded without the 
consent of both parties (Franklin v. Miller, 4 A. k E. 599, 606 ; Fitt v. Castanet, 4 
Hek (i. H'.IH).

It was a rule at common law that, if the original contract was under seal, it could be 
altered or discharged only by deed (Rippinghall v. Lloyd, 5 B. k Ad. 742 ; West v. 
JJIakeway, 2 M. k G. 729; Film v. Tapp, 6 Ex. 424) ; and that a subsequent parol 
contract afforded no defence to an action on a covenant (Ih. ; Spenee v. Healey, 8 Ex. 
668 ; and sec Smith v. Trousdale, 3 E.Jc B. 83). In equity, however, a parol alteration 
or rescission of a contract under seal might be effectual if founded on consideration : 
and in such cases the equity doctrine would now prevail. (See ante, p. 568.)

An agreement not to enforce the performance of the covenants in a deed is a good 
consideration for a new promise (Xas/t v. Armstrong, 10 C. B. N. 8. 259 ; 30 L. J. U.P. 
286 ; Gwynne v. Vary, 1 M. & G. 857) ; and if the promise made on such consideration 
has been performed, these facts would form a good defence to an action on the 
covenants (//#*/• Wfiles, J., Xash v. Armstrong, supra).

If the original contract was such that the law required it to be in writing, the altera
tion in any part must also be in writing, although the part altered be such that, if the 
subject of a separate contract, it might be agreed upon without writing (Goss v. Lord 
Xagent, 5 B. k Ad. 58 ; Harvey v. Grabham, 5 A. k E. 61 ; Stowell v. Robinson, 3 Bing. 
N. C. 937 ; Marshall v. Lynn, 6 M. k \V. 109 ; Moore v. Campbell, 10 Ex. 323 ; 23 
L. J. Ex. 310; Soble v. Ward, L. B. 1 Ex. 117 ; 2 lb. 135 ; 35 L. J. Ex. 81 ; 36 Ih. 
91 ; Sanderson v. (irare*, L. R. 10 Ex. 234 ; 44 L. J. Ex. 210 ; Ve;ey v. Jtashleiyh, 
[1904] 1 1'h. 634 ; 73 L. J. Oh. 422). No action can be maintained upon such contract 
in its altered state unless the whole is in writing (Gost v. Lord Nugent, supra) ; and 
the alteration, unless in writing,cannot be set up in answer to an action upon the con- 
tract in its original state (Mtmre v. Campbell, supra ; Xohfe v. 117/rd, supra) ; th ugh 
where the contract has l>ven by consent i km formed in a different manner, the f .et that

d c 2
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the defendant, made verbally on the ----- , 19— [or, by letter from
the defendant to the plaintiff and answer of plaintiff, dated the----- and
------------- , 19-].

(/?. S. C, im, App. D., Sect. IV.)

Defence to an Action on a Contract for t\e Sa'e of Land, that the 
Defendant rescinded the Contrail under a Putrer contained in the 
Conditions of Sate : see “ Safe of Land." /mat, p. 770.

Sale of (loons (6).

General Denial of Sale and Delivery.

The defendant denies that the plaintiff [eitherJ sold or delivered to him 
the goods referred to in the statement of claim, or any part thereof.

the defendant assented to such sul*tituted performance nmy be proved by oral evidence. 
(See feather Cloth Co. v. Hicronimus, L. R. 10 Q. B. 140 ; 44 L. .1. (j. B. 34 ; If irk man 
v. Hayses, L. It. 10 C. P. 308 ; 44 L. J. C. 1*. 338 ; Pterins v. Downing, 1 C. P. I). 220; 
4.'» L. J. C. P. 6i*r> ; ante, p. 278.)

Where the original contract is such as must by law be made in writing, it can Ik1 
wholly abandoned or rescinded by parol agreement {(loss v. Lord Xagent, 3 B. A Ad. 
.*•8, tit) ; Ye:ey v. Jtashleigh, supra ; and see liar re g v. Grabham, 5 A. & E. til, 74 : 
.\ohle v. Ward, supra). If the original contract was put in writing merely by the 
will of the parties, and not in consequence of a requirement of law, it may be either 
partially altered or wholly rescinded by parol agreement without writing (Goss v. 
I.ord \agent, f> B. A Ad. 38, tif>).

A defence of an alteration in, or rescission of the terms of the contract, must show 
that the alteration or rescission took place before the breach. A breach committed 
and right of action consequently vested, can he discharged only by accord and satis- 
faction (lÀlwards v. Chapman, 1 M. je W. 231 ; ami see Pterins v. Downing, supra ; 
ante, p. 368), or by a release under seal (Gotdham v. Fdieards, 17 (’. It. 141), or a valid 
equitable release (sec ante, p. 768) ; except in the ease of renunciation of rights under 
bills of exchange and promissory notes : as to which, sec ante, p. 600.

The rescission of the contract is sometimes pleaded in the form that, before any 
breach, the plaintiff exonerated and discharged the defendant from his promise. (See 
the above form ; King v. Gillett, 7 M. A; W. 33 ; Gotdham v. Pit wards, 17 C. B. 141.) 
But in order to support the defence of exoneration, the defendant must prove a mutual 
exoneration, agreed to on both sides, before breach, amounting to a rescission of the 
contract (I />. ; and see //<"/ ?. flsdWns, 6 B, à B.W1 : 86 L J. Q. B. 6 ; Htèêsn v. 
Cowley, 27 L. J. Ex. 805).

A renunciation of the contract, or a total refusal to |»crform it before the time of 
performance has arrived, may be acted upon by the other parly, and so adopted by him 
a- a rescission of the contract ( J/oehster v. De la Tour, 2 E. & B. 678 ; Frost v. Knight. 
L. 11. 7 Ex. Ill ; 41 L. J. Ex. 70; Mersey Steel Co. v. Xaylor, 0 App. Cas. 434 ; 53 
L J. Q. B. 407 ; Johnstone v. Milling, 16 Q. B. L>. 460 ; 65 L. J. Q. B. 167 ; Synge v. 
Synge, [1804] I Q. B. 466 ; Michael v. Hart, [1908] 1 Q. B. 4H2 ; 71 L. J. Q. B. 266 ; 
uffd. in H. L. 80 L. T. 422 ; see ante, p. 166).

(b) Where the price of goods sold is claimed as a debt, the defendant, although he 
cannot plead a mere denial of the debt, may plead any facts which negative its 
existence, or which show that the action is not maintainable ou other grounds. (Sec
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Denial of the alleged Contrurl of Sale or Purchase of Goods.

The plaintiff did not sell, Ac., or, agree to sell, &c., or The defendant did 
not purchase, &c., or, agree to purchase, &e. [varying the denial ucrordhuj lu 
the terms of the allegation traversed : see “ Agreements," aide, p. 575],

Defense Huit s. 4 of the Sale of Goods Act, 1893, has not been complied with : 
see “ Frauds, Statute of," ante, p. IIG8.

I refence h an Action foi the Price of Goods, denying the alleged Price of the
Goods.

The price was not £■ -. [Here state what the price agreed u/nm really
was, showing when and how the agreement was made, and plead some defence 
to the admitted price, or pay the amount into Court.]

(See R. S. C., 1883, App. D., Sect. IV.)

Defence to a like Action, that there was no Agreement as to Price, and that 
the Price claimed is unreasonable (c).

1. There was no agreement as to the price to be paid by the defendant 
for the said goods, and the defendant denies that the prices claimed are fair 
or reasonable [or, and the reasonable price for tbe same is (or, does not 
exceed) £------].

Onl. XXI., it. 1, 3, cited ante, p. 527.) Thus he may deny the alleged contract of sale, 
us in the second form in the text, and such denial will he construed ns a denial that any 
such contract was in fact made, or that the facts arc such ns would imply such a 
contract (Ord. XIX., r. 2C, cite 1 ante. p. 527).

The defendant may plead as a defence pro tanto that the agreed price was less than 
the amount claimed as the price by the plaintiff,or that the goods were sold without any 
agreement as to the amount to be paid for them, and that the sum claimed by the plain
tiff is in excess of what was a reasonable price for the goes Is under the circumstances. 
(See s. 8, cited ante, p. 275.)

Where the claim merely alleges the delivery of goods in pursuance of an order, it 
will be a good defence to deny the fact of such delivery. Where the claim alleges an 
order by the defendant to the plaintiff for goods, a denial of that allegation is not in 
itself a defence, if other facts appear on the claim from which liability may arise 
independently of the order, such ns .he retention, or user of the goods by the defendant.

As to defences admitting the original existence of the debt, but showing that it has 
I «ten discharged by matter subsequent, or that for other reasons the action is not 
maintainable, see “ Accord and Satisfaction," ante, p. 6Uti j “ Bill or Xote taken for the 
Debt," ante, p. 615 ; “ Lint talion. Statutes of,” ante, p. 717 ; “ Payment," ante, p. 746 ; 
"Release," ante, p. 763 ; “Rescission,” ante, p. 765 ; "Set-of ," post, p. 772.

(c) Where there is no agreement as to price, a reasonable price is in general to be 
paid, (dee ante, p. 276.) If the defendant denies that the prices claimed are fair and 
reasonable, lie will not be ordered to give particulnrs of what are fair and reasonable 
prices (James v. Radnor County Council, ti Times ltep. 240).



\Hne plead some defence ns lu the residue of Hit plaintiff’s claim, or 
guy the nmoiinl of such residue into Court: see “Payment into Court," 
an le, p. 74!>.]I i ftllTfi,

Defence to an Action for the Price of Goods Sold und Delivered, denying the
Deliveri/.

The defendant denies that the plaintiff delivered to hint the said goods 
or any part thereof [or, The goods were not delivered to the defendant], 

in. S.C., 188.1, App. />., Sect. IV.)

Like Defence us h. Purl only of the Plain lift 's Claim fur the Price of Guods.
Kxoept as to £——, parcel of the plaintiff'’it claim [here slule llie defence, 

us in the preceding or succeeding forms].
(See H. S. C., 1883, App. D., Seel. IV.)

Defence to an Action for llie Price of Goods where il is alleged in the Claim 
dial the Gootls were ordered hg llie Defendant (rf).

The defendant did not order or agree to purchase the goods or any part 
thereof [nor did any other person do so on his behalf or by or with his 
authority],

ill. S. 1883, App. D., Seel. fV.)

Defence to an Action for the Pure of Goods, Ihul the (Jowls were Sold u/sin 
Credit, and Ihul the Period of < 'redit tins not er/iireil e),

I lie goods were sold upon terms of credit agreed to verlially [«;■, us llie 
ruse niny he] on the— —, I!)—, viz. [Ae/v s ic terms, as,for
insinuer, upon the terms that the defendant should pay for them -----
months after delivery], and the said period of credit had not expired at the 
time of action brought.

(//) A |a*ixin who on 1er* go,*I* on credit, yiriiuii furie is ordering on Ids own credit, 
and tscome*, in the absence of evidence or of circumstances to rehnl lids inference, 
|HTKonull'V liable to pay for them. (See note, p. 273 : and Ttoiuos v. tÀl.ronie. g M. X W. 
gift.) 1 his traverse of tin- allegation that the defendant ordered the goods will in 
many eases not Is- a complete answer to the claim made, as for instance where gissl* 
ordered by one person are by mistake delivered to and used by another, such other, 
1 hough he never ordered the goods, mav be liable to |tav for them (liron s v. Hodgson, 
4 Taunt. 1*9).

(r) Where gtssl* are *t»ltl it|sui ereilit. no action will lie for the price until the |s-riud 
ot eretlii ha* expinsl ( It chi. v. to i rum see, 8 M. A W. 4711: t'crgiimm v. tUrrisgtss, 
9 II. ,V C. Ml : Strutt v. Ss.il t. I C. SI. k II. 312 : Ashfotth v. tied ford. L. It. » V. T.

ZZ
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Defence to a like Action, that the (Jooils true to be /unit for hi/ a liill of 
Exchange, mut that the Perioil for which the Hilt iras tu run has not 
expired (/).

The goods were sold upon the terms agreed to verbally on the -----
----- , l!l— [or, contained in a written agreement dated the------------- ,
19—, or, which are to he inferred from the course of dealing Itetween the 
phiinlilt' and the defendant], that they should l>e paid for hy a bill of 
exchange, to Ire drawn by the plaintiff and accepted by the defendant for
the payment of the price of the goods to the plaintiff------months after the
date of the delivery of the goods, aud the action was commenced before the 
time at which the said bill would have become payable.

For forms of llefenre to a like Action on the ground that a Hill of 
Exchange or Promissory Note has been taken for the Debt, see 
“ Hill or Koto taken for the Debt," ante, p. 615 ; and “Accord and 
Satisfaction," ante, p. 569.

llefenre Hint the Hoods were sent on Sale or Return, and that Part were 
relumed and the Rest puât for (g).

1. The defendant denies that the plaintiff sold or delivered to him the 
said goods or any |>art thereof.

2. The agreement (if any) which was made between the plaintiff and the
defendant with regard to the said goods was made verbally on the -----
------, 19—, and was that the plaintiff should deliver them to the defendant
on sale or return, that is to say, that the defendant should be at liberty to 
return to the plaintiff within a reasonable time such of the said goods us 
he did not approve of or did not sell, and should only pay for those not 
returned by him within such time.
20 : 43 !.. J. C. 1*. 57), even though the purchaser agrees to give a bill of exchange as 
security anil fails to do so ( I III he v. Otto, MV L. T. 6ti2). Similarly, where goods are 
sold and delivered u|sin the terms that they shall be |»id for by a bill of exchange, no 
action under ordinary circumstances will lie for the price until the expiration of the 
|s rii«l for which the bill was to run, even though no bill be in fact given (Musses v. 
pries, t Kust, 147 ; Dettes v. So'.oinonsos, 3 11. X V. 5M2 ; Vast v. that, 2 U. 11. 800). 
In such eases it is ordinarily the duty of the vendor to tender to the purchaser a draft 
for his acceptance {lient v. Mesterr, 2 Corny ns on Contracts, 2211). If the purchaser 
refuses to accept the draft an action for damages will lie (Musses v. Price, supra ; 
U,lia v. (Mill, so lira). The same rule applies where the goods are to be paid for by a 
bill, but the purchaser has the option of paying cash (A ndeesos v. Carliste Dorse 
1'lotliisg tie, 21 L. T. 7(10 ; Masses v. Price, supra), unless the purchaser elects to 
pay cash, as by paying |iart (Schneider v. Foster, 2 11. t N. 4). If, however, the terms 
are cash with the option of giving a bill, the vendor may at once sue for the price 
if the purchaser refuses to accept the bill (lb, : Hogg V. Heir, ltl C. B. N. 8. 471).

(f) See preceding note.
(p) See Sale of tiooda Act, 1893, s. 18, rule 4; II'riser v, (till, [IV11." 2 K. 11. 1.2 I 

74 L. J. K. It. 845 : and uste. p. 275.
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?.. In pursuance of that agreement the defendant kept certain of the said
goods, and on the-------------, 111—, paid the plaintiff £----- .being the price
thereof, and on the------------- , 19—, he returned the rest to the plaintiff
within sueli reasonable time, and the plaintiff received and accepted the 
same from the defendant.

hfence tu un Action fur the /‘rire if t/noita aulil by Sum/ite, where the 
llvoils were nul equal to Sam/ile (i/).

1. The goods were sold by sample, and were inferior in quality to the
sample, and were worth £-----  less than if they had been of the same
quality as the sample.

•J. As to £----- , being the balance of the price claimed after deducting the
said t!----------- [here /dead some defence a« tu the reaidue of the price cluiniril,
after dedu liny fir the deficiency in </m ilily, nr /dead /my men I of that iniioiint 
into ('uni t : are “ Payment inlu Court," ante, p. 748].

I fife nee In un Action fur the Price of (ionda antd with un ex/iresa Warranty, 
where the l/noila di t nut ctrrea/mnd with such Warranty (A).

I. The plaintiff sold the said go.sis to the defendant by warranting them 
to be [here stale the warranty]. The said warranty was verbid, and was 
given on the-------------, ID— [or, as the case may As],

(//) Ah to conditions to lie implied on union by description, see onto, p. 31V ; and ns 
to I In we to l>c implied on sales by sample, see ant é, p. 321.

On a sale by simple, or description, the purchaser is in general entitled to reject the 
goods if they do not correspond with the sample, or description, and there has liecn 
nothing amounting to an acceptance thereof on his part. (See ante, pp. SIR, 31V, 324.)

(A) Where the goods have been sold with a warranty, either express or implied, and 
at not in accordance with the warranty, the buyer, although he has accept til the 
goods, may in general plead these faets and the consequent diminution in value of 
the goods by way of a defence pro tanto, in reduction of the amount of a claim for 
the agreed price. (See antr, p. SIR.) But these facts will lie a defence only to 
the extent to which the gtswls are diminished in value by reason of the breach of 
warranty, and if the defendant has by reason of such breach sustained any s|K?cial 
dating' apart from the diminution in value of the goods, such special damage cannot 
Iw pleaded by way of defence to an action for the price, though it may form the 
subject of a cross-action or counterclaim (/A. ; and see Drummond v. I an Intjrn, 12 
App. t'as. 2*1 ; Markup v. Danninter. It» t). It. I>. 174). In such last-mentioned case 
it is usually the best course to plead the diminution in value by way of defence pro 
tanto, and to counterclaim for the s|Kvial damage. The defendant, however, is not 
compelled to adopt this course, and may, instead of pleading the diminution in value 
by way of defence, rely wholly u|kiii a counterclaim in respect of the breach of 
warranty or sue u|>un it in a cross-action (/A. ; see Thornton v. South J-Jattrrn Jty. Co., 
V if. B. H. SJD ; later v. Holme, In Q. U. 1). 2HC» ; 62 L J. Q. B. 270).

In c;im*% where by reason of the breach of warranty the goods are wholly worthless, 
and «»f no value whatever, these faets may be pleat les I as a complete defence to an
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2. Tlic Raid goods were not of the description or quality warranted, and 
were of an inferior description and quality. They were \kert state in what 
res/icct the good» were not in accordance with the warranty], and by reason
of sucli inferiority were worth £----- less than if they had been goods of
the description and quality warranted.

[ The Mine as paragraph 2 of the /irecedini/ form.]

The like, with a Counterclaim for Special Damages for lice Breach 
of Warranty.

Defence.
!, | [ The same as paragraphs 1 and 2 of the last preceding form.] 

Counterclaim.

8. The defendant nqieats paragraphs 1 and 2 of his defence, and says that 
he has further suffered damage by the said breach of the said contract of 
warranty, as hereinafter stated. Previously to the said sale, the defendant 
had, as the plaintiff well knew at the time of the said sale, entered into a
contract in writing, dated the------------- , 19—, with E. F., for the sale at
the price of .£----- to the said E. F. of goods of the same description and
quality, and the plaintiff sold and the defendant purchased the said goods 
expressly for the purpose of enabling the defendant to fulfil that contract, 
and the defendant, ti|x>n receiving the said goods, delivered them to the 
said E. F. in alleged fulfilment of his said contract, but the said E. F. 
refused to accept the goods as not being of the said description aud 
quality.

4. The defendant lost t----- , being the difference between the price at
which the plaintiff agreed to sell the goods to him and the price at which 
he re-sold them to the said E. F.

action for the stipulated price {Street v. Way, 2 B. A: Ad. 45fi ; Paultun v. Lattimore, 
9 B. k C. 259).

On an executory contract for the «ale of non-speci tic goods of a particular description, 
it is a condition of the contract that the goo in supplied «hall answer that description, 
and the purchaser may reject any goods tendered by the vendor which are not of that 
description. (See ante, pp. 274.319.) But a mere breach of warranty does not entitle the 
purchaser to rescind the contract in toto and to reject or return the chattel, unless there 
was a corn! tion in the contract to that effect. (See ante, pp. 274, 315.) It is a g<Hsl 
defence however, to an action for the price of goods that the goods were sold u|>on 
condition, that they might be returned if not in accordance with a warranty or repre
sentation of the seller, and that they did not agree therewith, ami were returned 
accordingly (Street v. lilay, tupra ; Head v. Tattenall, L. K. 7 Ex. 7; 41 L. J. Ex. 
4 ; Hinchclijfe v. Harwich, 6 Ex. D. 177 ; 49 L. J. Ex. 495 ; Elf hick v. Marne*, 5 
<\ 1*. l>. 321).
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Itrfmrr of Hreucli of Warranty as to Quality anil Fitness, ami 
Counterclaim for hamayes.
Defence anil Counterclaim.

Defence.
I. The defvndtintH deny that the plaintiffs sold or delivered to them the 

goods referred to or any |iurt thereof.
•-*. By an agreement in writing, dated the----------- -, 111—, it was agreed

hy and between the pluintifis and the defendants that the plaintiff* should 
manufacture for and sell anil deliver to I he defendants, and that the defen
dants should accept and |aty lor, certain [marine engine eastings] on the 
terms that the same should be, and the plaintiffs hy the said agreement 
anil impliedly warranted and agreed that the said marine engine eastings 
should be

(a) in accordance with certain |>altcrus supplied by the defendants i
(b) fit for the purpose for which the defendants required the same, and

which purpose is hereinafter referred to ;
(c) manufactured properly and with all due skill and diligence ;
(d) perfect and complete of their resjH-ctive kinds, and free from faults

and defects ;
(e) manufactured of material of good quality and of the proper

description.
8. The defendants required the said castings for the purpose of making 

certain marine engines which they hail contracted or were alxiut to contract 
to deliver within limited times, and liefore the making of the agreement
with the plaintiffs they gave the plaintiffs notice [verbally on the------
----- , lit—] of this pur|Mwe, and the plaintiffs by the aforesaid agreement
agreed to manufacture anil deliver the said castings within certain s|iecilicd 
times, so as to enable the defendants to fulfil the contracts they bail made 
or were about to make.

4. As and for the castings so agreed to lie manufactured and sold and 
delivered, the plaintiffs delivered to the defendants such of the castings 
referred to in the statement of claim as they in fact delivered at all.

6. The castings so delivered were not in accordance with the said agree
ment and warranty. They were not in accordance with the said patterns. 
They were not fit for the said parésie. They were not manufactured 
properly or with due skill and diligence. They were not perfect and com
plete of their respective kinds or f res- from faults or defects. Tla-y were not 
manufactured of material of gissl quality or of the preqa-r description. They 
were not delivered within the specified times or in time to enable the 
defendants to fulfil the said contracts. Particulars t—[State them.]

ti. By reason of the premises the said castings were useless to the defen
dants, or in the alternative were worth far less than the prices claimed, and 
their value, if any, is less than the amount of damage the defendants are 
entitled to recover under their counterclaim.



sale of goods. rr.a
7. The defendants arc entitled to credit for £------ in respect of.... -

returned, and for £----- for discount at 2J per cent., to which, under the
terms on which the goods were sold, they were entitled.

Counterclaim.
S. By way of counterclaim, the defendants re|ieat paragraphs 2 to li, both 

inclusive, of the defence, and they say that by reason of the plaintiffs’ said 
breaches of the said agreement they were notable to complete the said con
tracts within the said times, and became liable to damages in respect 
thereof, and they incurred great trouble, delay and expense, in and about 
endeavouring to make use of the plaintiffs' castings and adapting them 
to the said purpose and to make the same in accordance with the said 
agreement and warranty, and were and arc otherwise injured.

Particulars :—[.SV«/r Ih#»».]
The defendants counterclaim £1,0imi.

Defence that the Goods delireretl tru e not of thé Quality coutrarM for or 
squat to Sample, with a Counterclaim for Damages,

1. The defendants deny that they agreed to buy the yarn in the state
ment of claim referred to by the letters and telegrams therein referred to 
or at all.

2. Ou the-------------, 19—, by an agreement contained in a memorandum
of agreement dated that day the defendants agreed to order from the
plaintiffs from time to lime [natural cashmere yarn] to the amount of------
lbs. in all.

3. The defendants, in |ierformance of their part of the said agreement,
have ordered------IIis. of the said yarn, and the plaintiffs have delivered to
the defendants the said ipiuntitivs of yarn but, us hereinafter stated, not iu 
accordance with the said agreement. Save as aforesaid the defendants deny 
each and every the allegations contained in the statement of claim.

4. It was a term and condition of the said agreement, and the plaintiffs 
sold the said yarn to the defendants by warranting to the defendants 
thereby that the plaintiffs would supply all yarn ordered by the defendants 
of a quality equal to the qualities specified in the said agreement and 
to samples previously supplied by the plaintiffs to the defendants, and that 
the plaintiffs would deliver all yarn ordered by the defendants within 
fourteen days of order or alternatively within a reasonable time.

5. The plaintiffs, at the times when the said agreements were made and the 
said orders given, knew that the defendants required the said yarn for the 
purisme of making hosiery goods anil for the purpose of fulfilling contracts 
made or to be made with the elefendunts’ customers for the sale of hosiery 
goods of qualities espial to the said samples of yarn supplies) by the 
plaintiffs.

li. The plaintiffs, in breach ol the said agreement and warranty, did not
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supply the yam delivered us aforesaid of the qualities spritied hy the said 
agreements or of qualities equal to the said samples or within fourteen 
days of the resjiective orders or within a reasonable time.

7. The said yarn delivered as aforesaid was wholly unsuited to be made 
into hosiery goods ol qualities equal to the said samples of yum supplied 
by the plaintiIVs.

8. In addition to the yarn ordered by the defendants, in paragraph 3 
hereof referred to, the defendants have in performance of the said agree
ments ordered furl lier quantities of yarn from the plaintiffs amounting to
----- lbs. of the qualities therein specified, and the defendants have
repeatedly requested the plaintiffs to |ierforiu the said agreements and to 
deliver yarn within the times and of the qualities provided for hy the said 
agreement, but the plaintiffs have refused and neglected to deliver the same 
or to jierform their part of the said agreement and the plaintiffs on the
-------------, 111—, by a letter dated that day, repudiated the said agreement
prior to the alleged breaches thereof on the part of the defendants.

Set-off and Counterclaim.

It. The defendants re|ieat the defence and say that hy reason of the said
breaches of agreement on the part of the plaintiffs the said----- I lis. of yarn
delivered hy the plaintiffs were worth much less to the defendants than the 
price paid therefor to the plaintiffs and the defendants were obliged to sell 
the hosiery goods made therefrom at less prices than they would otherwise 
have done and have been rendered unable to fulfil contracts made with the 
defendants* customers for the sale of hosiery goods of qualities equal to the 
said samples of yarn supplied by the plaintiffs and have been compelled to
purchase elsewhere -----  lbs. ol yarn of the kinds mid qualities s|iecified
hy the said agreement at higher prices than hy the said agreement
provided mid have lost the custom of Messrs.----- and of other customers
and have been otherwise damnified.

10. Ity reason of the said breaches of agreement on the |iart of the 
plaintiffs the defendants have been rendered unable to fulfil the following 
contracts and have suffered loss thereby :—

Contracts for -----  dozen CX. natural hosiery—cancelled - ,
10—.

boas of profit, £— .
Contract for ------ dozen CX. natural hosiery—cancelled ,

10—.
Loss of profit, £----- .

The defendants counterclaim :—
(1.) Damages.
(.£.) To set oil' against or deduct from any damages or amounts due to 

the plaintiff's an equal sum, | si reel of the damages due to the 
defendants.



SALK UK UOUUS. 7tij

The like, to ii Claim fur ü'uihU tolil ami ilelirereil and Work aiul Labour ilone.

Defence and Counterclaim.

Defence.

1. Tlie defendant, as to each item of the gonds alleged to have l>een sold 
and delivered and each item of the work and labour alleged to have been 
done, denies that the same was sold or delivered or done at all.

2. Further as to each item of the said goods ami work and labour tbe 
defendant denies that the same was respectively ordered by or sold or 
delivered (if at all) to him or done (if at all) for him or at his request or 
under any circumstances such as would render the defendant liable in 
respect thereof.

8. As to such, if any, of the said goods and work and labour as the 
plaintiffs allege was ordered by one O. If., the defendant denies that the 
said O. //. was his agent or had authority from him to order the same.

4. In the alternative the defendant says that the plaiutills by un agree
ment in writing dated the------------- , lit—, agreed to supply certain goods
and do certain work and labour on the terms (1) that the same should be 
in accordance with the orders given for the same, (2) that the same should 
lie of the descriptions, sizes and dimensions ordered, (8) that the same should 
be of tbe best quality and workmanship, (4) that the same should lie fit for 
the purpose for which the same were intended, (5) that the same should be 
delivered within a sjiecificd time or in the alternative a reasonable lime, 
(ti) that the prices charged should lie certain specified prices or in the 
alternative reasonable prices.

5. As and for the goods, work and labour agreed to he supplied, and in 
pretended performance of the said agreement, the plaintiffs delivered the 
goods and did tbe work and labour sued for in so far as the same were 
ordered or sold or delivered or done at all, but the said goods, work and 
labour were not either (1) in accordance with the order or orders given, or 
(2) of the descriptions, sizes and dimensions ordered, or (8) of the Is'st quality 
or workmanship, or (4) fit for the purfiose for which the same were intended, 
or (5) delivered within the specified time or a reasonable time, and (ft) the 
prices charged an1 not the specified prices or reasonable prices.

Ii. Ily reason of the premises the goods, work and labour were and are 
worthless and useless, or in the alternative worth far less than tbe amounts 
sought to be recovered and less than the plaintiffs have already lieen paid.

7. The amounts claimed are excessive and unreasonable both as to the 
amounts and quantities charged for and the prices charged.

H. Further or in the alternative the defendant says that the gmsls, work 
and labour formed part only (namely 8 sets of engine parts) of one entire 
contract to manufacture and sell and deliver 6 sets of engine parts, and 
that unless and until the plaintiffs have completed the said contract they 
cannot sue for the price of part thereof.
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Counterclaim.

0. The ilefemlant re|tea« paragraph* 4, 5, and C> of the defence and «ny* 
that he required the said good*, as the plaintiffs well knew, for the purpose 
of supplying orders he had obtained or should obtain from customers, and 
re-selling the same at a profit, ami by reason of the plaintiffs’ breaches of 
the said terms the goods were useless and he has lost the profits he would 
have made and incurred much trouble, expense and delay and injury.

Particulars :—[Stale them.']
The defendant claims £----- .

Defence to iin Action for not JJeliveriny (iomls contracted to be Sold, 
denying the alleged llreach.

The defendant delivered the golds to the plaintiff according to the terms 
of the said contract on the------------ , lit—.

Dejence to a like Action, that the Plaintif ira» not ready and irilliny to 
acre/it and /my for the <Iomls (i).

The plaintiff was not ready and willing to aoccpt and pav for the gisais. 
(ft. S. C., 1KX3, Ap/i. ('., Sect. I’.)

hefence to an Action for not acce/itiny (Iomls contracted to be Sidd, that 
the Plaintiff tea» not ready and irilliny to deliver the (lords (#'),

The plaintiff was not ready and willing to deliver the goods.
(fi. S. ('., 188:1, ,1/yi. ft., Sect. P.)

(i) By a. 28 of the Sate of floods Act, 1898, “ Unless otherwise agreed, delivery of 
the gis«U and payment of the price are concurrent conditions, that is to say, the seller 
must be ready and willing to give possession of the goods to the buyer in exeb mge for 
the price, and the buyer must be ready and willing In pay the price in exchange fur 
IrisiseHsion of the goods.”

Accordingly, it is a condition precedent to a right of action for breach of the con
tract that the plaintiff should have been “ready and willing" to perform the contrait 
on his part, unless there has been a waiver or dis|iensation on the port of the defendant 
(sec osle, p. 273 ; Itnter v. Solo, 4 0. I’. D. 2311 ; 48 !.. J. C. P. 432 ; Co rt v. A si her- 
goto Jtg. fit., 17 (/. It. 127 ; 80 L. .1. t/. It. 400) ; and ” readiness and willingness ” to 
perform an act implies the ability to do It (tie Mai iso v. .Varions, V M. A W. 820 ; 
Lairresre y. Ksmetes, S Bing. X. V. 333 ; Edit v. lingers, 23 Ch. U. 661, 607). Where 
the delivery of the goods and the payment of the price are to be concurrent acts, such 
readiness and willingness is sufficient to enable cither party to maintain an action for 
the breach by the other, and it is not ms-essary to prove an actual tender either of the 
goods or the money (Jackass v. Minim y, 0 SI. k li. 342 ; Hoyd v. hot. 1 0. B. 222 ; 
Jloicsos V. J oh mon, 1 Hast, 203).

As to conditions precedent in the ease of sales of goals, see further ante, p. 273.

3
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Defence to a like Action, Iliai the Outline/ ten* for a jtarticular description 
of Goode, and lltal the Plaintiff teas not ready and willing to 
deliver Goods of Ilia I descri/ition (./).

By the terms of the said contract the good* to be supplied and delivered 
by the plaintiff were to lie [here stale the description and t/iialily of goods 
contracted for], and the plaintiff was not ready and willing to deliver goods 
of that description and quality to the defendant.

Defence to a like Action, where Time is of the Essence of the Contract, 
that the Plaintiff was no! ready and willing lu deliver the Goods 
within the Time stipulated for Delivery (k).

By the terms of the said agreement the goods were to be delivered within
----- months from the date of the agreement [or, as the case may 6r], and
not otherwise, and the plaintiff was not ready and willing to deliver the 
goods within that period.

Defence to a like Action, where the Agreement did not specify any Time 
for Delivery, that the Phtinliff was not ready amt witting to deliver 
the Goods within a reasonable Time(k).

It was an implied term of the contract that the said goods should be 
delivered within a reasonable time, and not otherwise, and the plaintiff 
was not ready and willing to deliver the goods within a reasonable time in 
that behalf.

Eorm of a Defence of Set off of a Debt for the Price of Goods Sold and 
Delivered : see “ Set-off,” jiosl, p. 774.

0) See ante, p. 319.
(*) By ». 10 (I) of I lie Sale of Gond» Act, 189.1, “ I'nlessa different intention ap|icimi 

from the terms of the contract, stipulation» a» to time of |myiiient are not deemed to 
he of the ou*.'nee of a contract of unie. Whether any other stipulation as to time is of 
the essence of the contract or not de|icnda on the terms of the contract."

In the case of an onlmary mercantile contract for the supply of otic entire i|unntity 
of uou-s|atciffc goods, the time fixed hy the contract is usually considered us being of 
the essence of the contract in the absence of anything in the contract to show a con
trary intention (OMiogton v. Pahvlofo, L. It. 2 Kx. 193 ; 36 L. J. Ex. 73 ; Bones v. 
!Sh,i ml, 2 App. Vas. 155 ; 41! L. J. l|. 11. 661 ; Bouter v. Si la, 4 C. I*. V. 239, 249 ; 48 
L. J. C. t. 492).

My s. 29 (2) of the Sale of Goods Act, 1893, “ Where under the contract of sole the 
seller is bound to «end the goods to the buyer, but no time for sending t lient Is fixed, 
the seller is bound to send them within a reasonable time."

As to reasonable time, see ante, p. 299.
By s. 29 14), “ Uemand or tender of delivery may be t tea ted as ineffectual unless 

made at a reasonable hour. What is a unsuitable hour is a <|ueslioti of fact."
By a 10 (8), " In a contract of sale 'month * means. primA furie, calendar month."
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For Defences on the Ground of Fraud, see '* Fraud," ante, p. 658.

Form of Counterclaim fir Rrearh of Contract in not delivering Gootls told.

1. The defendant has suffered damage by the plaintiff's breach of a
contract, made in writing and dated the-------------- , 1!)—, for the sale and
delivery by the plaintiff to the defendant of 6,000 tons of Merthyr steam 
coal, at 18*. lid. per ton, f.o.h. at Cardiff, by equal monthly deliveries over 
the first five months of 19—.

2. The April and May instalments were not delivered.
Particulars of the damage £ t. d.

Difference between market price in April and May, and 
the contract price, 2*. fid. per ton. on 2,000 tons....... 260 o o

The defendant counterclaims £250.
(II. S. 1883, ,!/./). It.. Sect. VHI.)

Sai.k ok Land.

Denial of Agreement (I).

The defendant denies the making of the alleged or any agreement [or, an 
the rase mail lie, according to the allegation in the statement of claim : see 
“Agreements," ante, p. 57."*].

(/) An agreement i* thv result of the mutual assent of i wo |iartiv* to certain term*, 
niul there is no concluded or binding agreement unless or until the term* are ascer
tained. either expressly or by implication. (Sec Chin nock v. Marchant not of Ely, 1 le 
ti. .1. & S. (138, (143 ; Unit ne y v. Horne- Pu y ho% 4 App. Cas. ;t| I ; 48 I*. J. Ch. 84ti.)

If an agreement to purchase or sell is made subject to certain conditions then S|ieeifled, 
or to l»e specified by the party making it, or his solicitor, then, until those condi
tions arc accepted, there is no concluded agreement ; so, where to a pro|>osal an assent 
is given subject to a provision as to a contract I icing prepared and approved, then the 
stipulation as to the contract is a term of the assent, and there is no agreement 
iiide|»endent of that stipulation (Chinnock v. Marehione** of Ely, nn/ira ; HV#mi v. 
/toll, 7 Ch. IX 2'.» : 47 !.. .1. Ch. 131» ; DotmUcr v. Miller, 3 App. ( as. 1124, 1189, 1131 ; 
48 L. .1. Ch. 10 ; ,/imeM v. Daniel, [18V4] 2 ('ll. 332 ; <13 L. J. ('ll. 668). Hut if an offer 
to purchase or sell is accepted, and the acceptance is accompanied by a statement 
that the acceptor desires that the arrangement should be put into more formal 
language, that statement will not prevent the offer and acceptance constituting a 
concluded contract (('ro**ley v. Mnyrock, L. R. 18 Kq. 180 ; 43 I*. .1. Ch. 37V ; Itolton 
v. Lambert, 41 Ch. I>. 296. 3«>6 ; 68 L .1. Ch. 426 : and see Drifto! Aerated Derail Do. 
v. Matfijn. 44 Ch. I). lilti : 6V !.. .1. Ch. 472 : Jane* v. Daniel, fnpra).
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The like, alleging further that the Agreement was subject to a Formal Contract 
bring drawn and approved by the Solicitors of the Parties (m).

1. The defendant denies the making of the alleged or any agree
ment. There was no concluded agreement between the plaintiff and the 
defendant.

2. The only agreement, if any, was made subject to a condition that a 
formal contract should be drawn by the [plaintiff’s] solicitors and approved 
by the [defendant’s] solicitors, and no such contract has been [either drawn 
or] approved. The said condition is expressed in the alleged agreement in
writing [or, in the defendant’s letter of the---------- , 19—, which formed
part of the alleged agreement].

Defence of the Statute of Frauds (/i) ; see “ Frauds, Statute of," ante, p. 663.

Itefence to an Action against a Purchaser for not completing, that the 
Plaintiff was not ready anil witling to Convey (o).

The plaintiff was not ready and willing to convey the said premises to 
the defendant according to the terms of the said agreement [or, the said 
conditions of sale].

Defence to a like Action, that the Plaintiff hail no Title to the Premises(o).

The plaintiff had not, nor has he, any title to the premises, and could not, 
nor can he, convey them [or, grant a lease thereof] to the defendant in 
accordance with the said contract. [If a s)tecific defect is retied on, add. 
Particulars of the defect of title are us follows :—slating the defect 
relied on.]

t m) Bee preceding note.
I») As to defences founded on the Statute o( Frauds, ere note, |>|>. Mil—litlti.
(e) As to tlie tmsle of pleading the non-fulHIment of conditions precedent, see ante, 

p, ii41. In determining what are conditions precedent to the right of action, it must 
Is' remenihcied that since the Jiidiealurc Acts time Is not ordinarily of the essence of 
Hie contract iu the ease of sales of land, unless it is mndc so by express stipulation or 
by nm-osary implication ("Site a/ lei ad.” ante, |>. 2H3).

In contracts for the sale of real estate an agreement to make a gissl title is implied, 
in the absence of express stipulation varying or destroying this Implication (see ante, 
pp. 2*:’, 2B3), Imi it is immaterial that the vendor had no title at the time of sale, if 
lie is aide to make title when called upon to do so ( Timms v. Miles, 1 Ksp. 1 SI ; t'lli* 
v. Moyer*, 211 Vh. D. titil).

Where the defendant relies ujioii a sjiecific defect in the title of the plaintiff, he 
-liould state the defect, where practicable, and not rely on a vague general allegation 
of want of title In the plaintiff (Jonc* v. II'ntts, 43 Ch. D. 374 ; but see De Medina v,
Minnas, Il M. A W. #20).

ill. H n
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Defence to an Action for not completing a Purchase, that the Plaintiff did not 
make a good Title in accordance with a Condition of the Contract (p).

The agreement was subject to an express [or, implied] condition that the 
plaintiff should deduce and make a good title to the premises, subject as in
the said condition mentioned, and, although the defendant on the ------
------, 1!)—, by a letter dated that day required the plaintiff to comply with
this condition, the plaintiff has never complied with it, and has thereby 
prevented the defendant from completing the purchase.

Defence to an Action against the Vendor for not conveying the Premises, where 
it iras the Duty of the Purchaser to tender a Conveyance for Execution, 
that the Plaintiff did not tender such Conveyance (q).

The defendant was always ready and willing to convey the premises to 
the plaintiff in accordance with the contract, but the plaintiff did not tender 
to the defendant for execution any deed for conveying the premises to the 
plaintiff [or, where the purchaser has tendered a conveyance which iras not in 
accordance with the contract, did not tender to the defendant for execution 
any proper conveyance of the premises. The instrument tendered by the
defendant as such conveyance on the------------ , 19—, was not in accordance
with the said contract in the following respects, viz. : (stale particulars)].

Defence to a like Action, that the Defendant rescinded the Contract under a 
Power contained in the Conditions of Sale (r).

The said contract was subject to an express condition contained therein 
that, if the purchaser should make and insist upon any requisition in respect of 
the vendor’s title which the vendor should be unable or unwilling to comply 
with, the vendor should be at liberty to rescind the sale by notice in writing 
to the purchaser [who should thereupon be entitled to receive back the 
amount of his deposit without interest or expenses], and the plaintiff on the 
------------- , 19—, by a notice in writing dated that day made and insisted on

(/<) See preceding note.
('/) It is the duty of the purchaser, under ordinary circumstances, to tender a con

veyance for execution by the vendor (sec ante, p. 283), and the non-fulfilment of this 
duty, where there has been nothing amounting to a waiver or dispensation on the part 
of the vendor, will afford a defence to an action for not conveying.

(r) Conditions of sale permitting a vendor to rescind the contract, should he be 
unable or unwilling to carry it out or to make a good title, must be used reasonably, 
and in good faith, and not arbitrarily (Mtnrxon v. Fletcher, 6 Ch. App. ill, ill ; 10 !.. J. 
Vh. 1111 ; In re 8tarr-Houkett Society, 42 Ch. LI. 376 ; 68 L. J. Ch. 460 ; Smith v. 
II nlloce, [1806] 1 Ch. 385 ; 64 L. J. Ch. 240 ; Jit re Jackson [1005] 1 Ch. 603, 74 I,. 

.1. Ch. 380). In such conditions " unable" in effect means, reasonably unable, and “ un
willing," reasonably unwilling. (See Urn y v. Fouler, L. R. 8 Ex. 240, 265 ; In re 
Starr-lion belt Society, supra; and Woolcvtt v. 1‘eyyie, 16 App. Cas. 42 ; 60 L, J. T.
<’• n.)
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a requisition in respect of the defendant’s title as follows, viz : [here state 
shortly the nature of the requisition], and the defendant, being unable [or 
unwilling] to remove or comply with such requisition, duly rescinded the
contract on the ----- —, 19—, by notice in writing to the plaintiff in
pursuance of the said condition [and returned to the plaintiff the amount of 
his deposit].

Defence of Fraud (s) : see “ Framl," unie, p. lioli.

Comiterrlidm by Purchaser for Specific Performance of an Agreement for the 
Sale of Land (t).

Counterclaim.

1. By an agreement [or, letters] dated [or, made verbally at interviews
ou or about] the------------ , 19 —, the plaintiff agreed to sell to the defendant
the Home Farm, Kent, for £ The sale was to be completed on the

---- , 19-,
2. [If the agreement was verbal, add :—The agreement so entered into 

lias been part performed as follows :—State how.]
Ti e defendant claims to have specific performance of the above agreement, 

and that the plaintiff may be ordered to execute a proper conveyance of the 
premises to the defendant.

(See R. S. C., 1883, A/qi. C., Sect. II., No. 12.)

(») The contract may be rescinded by the |iurchaser if procured by the fraud of the 
vendor or his agent, although there may be a condition of sale to the effect that errors 
and misstatements of every description shall be I lie subject of compensation and shall 
not avoid the contract, such conditions not being intended or permitted to cover fraud 
(.Unties* v. Milter, 22 Ch. 1' 104, 100 : 52 L. J. Ch. 880 ; Terry nod White'* contract, 
82 fil. 1). 14, 20 ; 55 I,. J. Ch. T48). A substantial and material misdescription of the 
pro|icrty or of the terms upon which it is held, if of such importance as to make il 
probable that, but for such misdescription the purchaser would not have entered into 
die contract at all, may without actual fraud entitle a purchaser to rescind, and that 
even though there is a condition that misstatement or error " is not to avoid the con
tract. but is to be the subject of compensation (Flight v. /tooth, King. N. C. 370 ; Is re 
Arnold, 14 Ch. 1). 270 ; Jtreieer v. tiroirs, 28 Ch. !>. 309 ; 54 L. .1. Ch. 805 ; Jacob* v. 
Ilrrrll, [11100] 2 Ch. 858 ; till I„ J. Ch. 879 ; In re Pnrkett, [11102] 2 Ch. 258 : 71 L. .1 
rli. Mi\y

A material misrepresentation by the vendor as to a collateral matter which formed 
the inducement to the purchase may, although made in ignorance and without any 
actual fraud, lx- sufficient (//immorh v. Itollett, I,. 11. 2 ch. 21 : 38 !.. J. Ch. 148 ; Smith 
v, lomd t orjiorotion, 28 ch, L>, 7 ; Wastes v. f'o/ipard, \ 1899] 1 Ch. 92 ; 88 L. J. Ch. 8),

Sec further ante, p. 739.
V) Claims for specific |>erformnnce of contracts for the sale of land are assigned, by 

s. 31 of the Judicature Act. 1873, to the Chancery Iff vision, and therefore, are not pro
perly the subject of actions iu the King's Bench Division, but they may occasionally 
Is- entertained by the latter Division, either where they arc joined with other causes of 
action or where they form the subject of counterclaims. (See Storey v. Waddle, 4 
<j. B. D. 289.)

3 D i
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Defence to Action for Specific Performance fu).
1. The defendant did not make the alleged or any agreement.
2. A. H. was not the agent of the defendant [if alleged bg plaintiffj.
:i. The plaintiff has not performed the following conditions which are 

contained in the alleged agreement :— [Conditions.]
4. The defendant did not [deny the alleged acte of part performance],
5. The plaintiff’s title to the property agreed to lie sold is not such as the 

defendant is bound to accept by reason of the following matters :— 
[Stale why.']

6. The Statute of Frauds has not been complied with.
7. The agreement is uncertain in the following respects :—[Stale them] ;
8. [or] The defendant has been guilty of delay ;
9. [or] The defendant has been guilty of fraud [or, misrepresentation] ;
10. [or] The agreement is unfair ;
11. [or] The agreement was entered into by mistake.
The following are particulars of (8), (9), (10), (11) [or, as the case may be].
12. The agreement was rescinded under Conditions of Sale No. 11 [or, 

by mutual agreement].
Particulars :—

(A\ S. C\, 1883, App. D., Seel. II.)

Set-off (p).

Defence of Set-off in an Action for Debt.

The defendant is entitled to set off £----- [or, to a set-off equal to the
plaintiff’s claim, or, the plaintiff’s claim herein pleaded to, as the rase may 
be] for [here slate the ground of set-off, as, for instance, money lent by the

O) See preceding note.
(r) See “ t'ounteeelaimsS ante, pp, 534 et sty.
The defence of set-off in common law actions was first given by the statutes of set

off, 2 Uco. 2, c. 22, and 8 Ueo. 2, c. 24 (tStaoke v. Taylor, 5 y. It. 11. 662, 576 ; 42 
l>. J, y. It. 857 ; Kr }>. Petty, 21 Ch. It. 422, 502). By those statutes it was enacted 
that where there were " mutual debts ” between the plaintiff and the defendant, or, if 
cither party sued or was sued as executor or administrator, between the testator or 
intestate and either party, one debt might be set off against the other (2 tieo. 2, c. 22, 
s. 13 ; 8 Ueo. 1, c. 24. ss. 4, 5). The debts thus dealt with by these statutes were legal 
debts enforceable, in general, by action (Uoirlry v. Ilatrlry, 1 y. It. 1). 41 ill ; 45 L. J. 
y. It. 675 ; Smith v. Petty, [1203J 2 K. It. 317, 323 : 72 L. J. K. It. 853 : and see /sut, 
p. 773). These enactments have been replaced by the provisions of the Judica
ture Act, 1873, s. 24 (3), and Old. XIX., r. 3 (cited ante, p. 535 : and see tttunioee v. 
Campbell, [1822] 1 y. It. 314 ; 61 !.. J. y. B. 463).

Set-off may, in general, lie pleaded wherever the claims on both sides are liquidated 
debts or money demands, which can be ascertained with certainty at the time of plead
ing. The right of set-off does not apply to cases where the claim on either side is for 
unliquidated damages, and in such eases (with some exceptions such as those under 
the Bankruptcy Act. cited poet, p. 778), the defendant cannot plead his cross demand
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defendant to the plaintiff, or, money paid by the defendant for the plaintiff 
at his request, or, money received by the plaintiff' for the use of the 
defendant, or, as the rase may be].

Particulars arc as follows :—[Slate particulars of the debt sought to bn 
set off.} _____

against the plaintiff as a defence, and can only rely upon it as a ground of counter
claim.

Where the plaintiff claims partly a liquidated debt and partly unliquidated damages, 
the defendant may sever so much of the plaintiffs claim as is liquidated from the rest, 
and plead a defence of set-off as to that pait (Crumpton v. Walker, 3 E. & B. 321 ; 30 
L. J. Q. B. 19 ; Brown v. White, Il C. B. N. 8. 85ft ; 31 L. J. C. P. 208).

In general, in order to give a right of defence by way of set-off, the debts must be 
between the same parties and in the same right. If the action is for a debt due front 
the defendant to the plaintiff separately, the defendant cannot set off by way of 
defence a debt due from the plaintiff jointly with others (Arnold v. Bainhrigge, 9 Ex. 
153 ; 23 L. J. Ex. 59) ; though if such last-mentioned debt is several as well ns joint, 
it may be the subject of a defence of set-off, as in the case of a joint and several 
promissory note (Owen v. Wilkinson, 5 C. B. N. 8. 528 ; 28 L. J. C. P. 3) ; or of a joint 
and several bond (Fletcher v. Dye,he, 2 T. It. 32). So a defendant who is sued singly 
on his several liability cannot set off against the plaintiff’s claim a debt due from the 
plaintiff to the defendant and to another person who is not a party to the action jointly 
(Hoir year v. Pm exon, 6 Q. B. D. 540 ; 50 L. J. Q. B. 495). Similarly, in an action for 
a debt due from the defendant to two or more plaintiffs jointly, the defendant cannot, 
strictly speaking, set off a debt due to him from one of the plaintiffs separately (France 
v. White, 1 M. & G. 731 ; Gordon v. Ellis, 2 C. B. 821 ; Piercy v. Fynney, L. R. 12 Eq. 
89 ; sec Kinnerly v. Ilosnack, 2 Taunt. 170) ; though he may be allowed to avail him
self of it by way of counterclaim against that plaintiff. (See Manchester By. Co. v. 
Brook*, 2 Ex. D. 243 ; 48 L. J. Ex. 244). But if several jiersons arc improperly or 
unnecessarily joined as co-plaintiffs in an action for a debt which is in fact due to one 
of them alone, the defendant may show in his defence that the fact is so, and that he 
has a set-off in respect of a debt due to him front that plaintiff separately. (See 
Ord. XVI., r. 3, cited ante, p. 538.)

If the plaintiff sues the defendant separately for a debt due from the defendant 
jointly with others, the defendant, instead of applying by summons for a stay of 
proceedings on the ground of the non-joinder of his co-debtors as defendants (see ante, 
p. 29), may plead in his defence that the debt sued for is due from himself jointly with 
others, and that he and his co-debtors are entitled to a set-off of debts due to them 
jointly from the plaintiff. (See Stachcood v. Dunn, 3 (). B. 822.) It seems that one of 
several joint defendants who are sued for a debt due from them jointly, cannot set off 
as a defence to the claim a debt due from the plaintiff to him separately (sec Be 
Exchange /tanking Co., 48 L.T. 474 : Arnold v. Bainhrigge,9 Ex. 153 ; 23 L.J. Ex. 59), 
though he might counterclaim against the plaintiff in respect of it. (Sec Manchester 
By. Co. v. Brink*, supra.)

The principle that in cases of set-off the debts must be between the same parties 
and in the same right was followed in equity, but with the modifications rendered 
necessary by the recognition of e putable, as distinguished from legal, rights (e.g., the 
recognition of equitable, as distinguished from legal, ownership of choses in action). 
Before the .Judicature Acts effect was given to those equitable rights in common law 
actions, where the provisions of the C. L. V. Act, 1854. s. 83, were applicable (see ante, 
p. 34). Thus it was held that the defendant might plead an equitable defence 
of set-off in respect of a debt due from the plaintiff to a trustee for the defendant 
(Cochrane v. Green, 9 C. B. N. 8. 448 ; 30 L. J. C. P. 97) ; or in respect of a debt due 
from the real plaintiff, for whom the nominal plaintiff was trustee (Agra Bank v. 
Leighton, L. H. 2 Ex. 58 ; Thornton v. Maynard, L. R. 10(5. P. 895 ; 44 L. J. C. P. 382) ;
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Defence, as to Part of a Debt sued for, of a Set-off to a like Amount for 
the Price of Goods sold and delivered.

As to £50, parcel of the money claimed, the defendant is entitled to a set
off for goods sold and delivered by the defendant to the plaintiff'.

Particulars arc ns follows :—
19—, January 25th— £ s, d.

To 20 tons of Silkstonc coal at £1.......................... 20 0 0
19—, February 1st—

To 80 tons of Silkstone coal at £1.........................  80 0 0

Total..................... £50 0 0
(It. S. C., 1SS8, .I/i/i. D., Sect. IV.)

and that the plaintiff, in answer to a defence of act-off in respect of a debt due from 
him on his own account to the defendant might reply that he was suing only as 
trust<*e for a third party ( Watson v. Mit! Walen ////. Co.. L. II. 2 f\ l\ 593: Ht» UJ. 
0. 1‘. 28f> ; see Agra Ho nh v. /.cii/hton. no pro').

In an action by the plaintiff as executor, the defendant cannot set off a debt due to 
him from the plaintiff in the plaintiffs own right (Hntchinnon v. St aryen, Willes, 291, 
203) : nor can a defendant sued as executor or trustee set off a debt due from the 
plaintiff to him personally (Coir x. Lottrrll, 1 Y. X .1. 180 ; Stumor? v. Campbell, 
cited onto. p. 772). So a defendant who is sued for a debt due from him personally 
to the plaintiff cannot plead a defence of set-off in resjieot of a debt due from the 
plaintiff to him as executor (//#. ; liinhop v. Church. 3 Atk. 091 : see Macdonald v. 
Carinyton, 1 (’. 1*. 1>. 28 : /toile;/ v. Finch. L. It. 7 R. 34 : see Kr p. Marier, 12 Oh. 1>. 
491 ; 49 L. J. Bk. it).

In an action by an executor for money received by the defendant to the use of the 
plaintiff as executor, and upon an account stated between them, the defendant cannot 
set off debts due to him from the testator in his lifetime {In re f/regnon, 39 Oh. 1). 
223 : Schofield v. Corbett. 11 Q. B. 779 ; Watt* v. Item. 9 Ex. 999 ; 11 Ex. 410 : 25 L.J. 
Ex. 30 ; see Xrirrll v. Xationol Jtanh of Fnyland. 1 O. I*. D. 499) ; and in an action 
against an executor for a debt due to the plaintiff from the testator, the defendant 
cannot set off a debt which accrued due to him ns executor {lb. ; Mord all v. 
Thellnmin, 9 K. X R. 979) : hut in such eases a defendant might ordinarily plead a 
counterclaim.

Where a plaintiff is suing as trustee for another the defendant may, in general, 
counterclaim, either to recover unliquidated damages, or a liquidated debt, due to him 
from such other {/tanhen v. ./arein, [1903] 1 K. R. 549 : 72 L J. K. R. 297).

In an action against an incorjsirated company or the public officer of a hanking 
company, the defendants may set off calls due from the plaintiff to the company. (See 
Moore v. Met. Sewage Co., 3 Ex. 333 ; Mel rain v. Mother. 5 Ex. 55.) As to set-off under 
the “mutual dealings *’ clause of the Bankruptcy Act. sec yW. p. 778.

In the case of a limited company no set-off is {tcrmissihle against a claim for calls 
made in. or due after the commencement of, winding-up proceedings {In re Hiram 
Moj-im Co., [1903] 1 Ch. 70 : 72 L. J. t’h. 18, and sec ante. pp. 934. 935).

Where the amount of the set-off is less than the amount of the debt claimed, the 
defence of the set-off should in strictness Ik* limited to an equal amount of the money 
claimed (see the above form) ; hut it will ordinarily l»e sufficient if the amount of the 
debt sought to be set off is mentioned in the defence, ns in that ease such a limitation 
of the defence will in general be implied.

Whore the defendant has a set-off exceeding in amount the debt sued for. he may in 
general set off by way of defence to the plaintiff*s claim an equal amount of the debt



SET-OFF. 775

Dtfeneé to a Claim for an Admitted Debt, of Set-off of a Part of a larger 
Debt due from the Plaintiff, with a Counterclaim for the Balance. 

Defence.

1. The plaintiff [before action was and still] is indebted to the defen
dant in the sum of £------for money payable for [here state the nature of
the debt, as,for instance, money lent by the defendant to the plaintiff],

,lue to him from the plaintiff, and may counterclaim for the residue of such debt, and 
this is usually the best course to adopt under such circumstances.

There is no need to plead a set-off where the plaintiff has given credit for it in his 
statement of claim or in particulars. (See Lovejoy v Cole, [1891] 2 Q. B. 861 ; 64 
L. J. Q. B. 120).

Where a defendant relies upon several distinct grounds of set-off founded upon 
separate and distinct facts, such grounds of set-off must be stated, as far as may be 
separately and distinctly (Ord. XX., r. 7, cited ante, p. 539).

Previously to the Judicature Acts it was held that debts accruing due after the 
commencement of the action could not be set off either at law or in equity (Richard» 
v. James, 2 Ex. 471 ; Maw v. Ulyatt, 31 L. J. Ch. 33), but under the Judicature Acts 
the defendant may plead a set-off in respect of matters subsequent to the action, pro
vided he pleads it as a defence arising after action under Ord. XXIV. {Ellis v. Munson, 
35 L. T. 585 ; J led da 11 v. Maitland, 17 Ch. 1). 174 ; 50 L. J. Ch. 401 ; and see Take v. 
Andrews, 8 Q. B. D. 428 ; 51 L. J. Q. B. 281, and the observations thereon in Aleoy v. 
dreenhill, [1896] 1 Ch. 19; 65 L. J. Ch. 99). If so pleaded, the plaintiff may, by 
delivering a confession of the defence of set-off, entitle himself to sign a judgment for 
his costs under Ord. XXIV., r. 3 {lb.).

If after action brought or after delivery of a defence, any ground of defence arises 
to any set-off or counterclaim which has been pleaded by the defendant, the plaintiff 
may raise such ground of defence in his reply. (See Ord. XXIV., r. 1 ; Take v. 
Andrews, supra ; ante, p. 549.) As to delivering a further reply where such ground 
of defence arises after reply, see Ord. XXIV., r. 2, ante, p. 549.

The defendant is not bound to avail himself of a set-off or counterclaim, but may 
reserve it for a cross-action {Lainy v. Chatham, 1 Camp. 252; Jenner v. Morris, 3 
De G. F. k J. 15, 54 ; Davis v. Ifedyes, L. K. 6 Q. B. 687). and it may sometimes be 
convenient to adopt this course. In some cases it may be the only course open to the 
defendant, as, for instance, where a statute prohibits set-off to a particular demand. 
For examples of such statutes, see the Incumbents’ Resignation Act, 1871 (34 & 35 
Viet. c. 44, s. 10); Gathereole v. Smith, 17 Ch. D. 1 ; 7 Q. B. D. 626 : 50 L. J. Q. B. 
681 : the Truck Act (1 & 2 Will. 4, c. 37, s. 5) ; Hewlett v. Allen, [1892] 2 Q. B. 662 ; 
[1894] A. C. 383 ; 63 L. J. Q. B. 608.

One defence of set-off may be pleaded generally to the whole claim to which the 
defence is applicable, without specifying how much is intended to apply to each 
ground of claim. (See Xoel v. Doris, 4 M. & W. 136.)

The defence of set-off is taken distributively. (See ante, p. 523.)
Where interest is claimed in a defence of set-off it must be claimed as a debt. Where 

it is merely claimable as damages, it is not the subject of a defence of set-off, though it 
may be the ground of a counterclaim.

A defence of set-off should state particulars of the debts sought to be set off. If such 
particulars exceed three folios, the defence should state that fact, and refer to full 
particulars already delivered, or to be delivered with the pleading (Ord. XIX., r. 6, 
cited ante, p. 37). If the particulars are insufficient, the opposite party may obtain 
an order for further and better particulars (Ord. XIX., r. 7 ; ante, p. 38).

If an admitted set-off is equal in amount to the claim, and is pleaded by wav of 
defence only, the plaintiff may discontinue the action under Ord. XXVI., r. 1. If it is
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and the defendant claims to set off against the plaintiff's claim an equal 
amount of the said debt due to the defendant, viz., £------.

Particulars of the said debt are as follows :—[State particulars.']

Counterclaim.
2. The defendant repeats the statements contained in his defence, and

claims £----- [the amount by which ths debt due to the defendant exceeds th*
amount of the claim In which the set-off is pleaded], being the balance of the 
amount due to him as aforesaid after deducting the amount of the 
plaintiff's claim.

Defence, to an Action for Debt, of Set-off upon a Bill of Exchange drawn 
by the Defendant upon and accepted by the Plaintiff and payable to 
the Defendant.

The defendant is entitled to set off £------due from the plaintiff to the
defendant upon a bill of exchange for £------, dated the------------- , 19—,
drawn by the defendant upon and accepted by the plaintiff, and payable by 
the plaintiff’ to the defendant----- months after date.

Particulars :—
Principal .................................................................. £
Interest ............................................................... £

Amount due .......................................... £

A like Defence, where the Defendant is an Indorsee of a Bill accepted 
by the Plaintiff.

The defendant is entitled to set off £------due to him from the plaintiff
upon a bill of exchange for £----- , dated the------------- , 19—, drawn by

pleaded as a counterclaim, the plaintiff may in his reply admit it, and state his willing
ness to have it set off against his claim. If the admitted set-off is larger in amount 
than the claim, and there is a counterclaim for the excess, the plaintiff may discontinue 
the action under the last-mentioned order, and pay money into Court on the counter
claim. (See Old. XXII., r. 9, ante, p. 549.) If the admitted set-off is smaller in 
amount than the claim, and is pleaded only by way of defence, the plaintiff may amend 
his claim by giving credit for the set-off, or may admit the set-off in his reply.

Where a set-off is pleaded by way of defence, and not by way of counterclaim, and 
the plaintiff merely wishes to deny the material facts alleged in such defence, as, for 
instance, the contract or consideration on which the set-off is alleged to have been 
founded, no special reply is necessary (Ord. XIX., r. 18 ; see Williamson v. L. Sf N. W. 
Iftj. Co., 12 Ch. D. 787). But if the plaintiff relics on any grounds of reply to a 
defence of set-off such as, if not specifically raised, would be likely to take the defen
dant by surprise, or would raise issues of fact not arising out of the previous pleadings, 
as, for instance, fraud, Statute of Limitations, release, payment, performance, facts 
showing illegality either by statute or common law, or Statute of Frauds (Ord. XIX., 
r. 15), he should obtain leave to deliver, and deliver, a special reply. So, also, if the 
plaintiff relies on the non-fulfilment of conditions precedent to the case of the defen
dant he should state such non-fulfilment in a special reply. (See anteKp. 157.)
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A. B. upon and accepted by the plaintiff, payable------mouths after date
to the order of A. B., and by him indorsed to [C. D., who indorsed it to] 
the defendant before this action.

Particulars :—[As in the tost form.]

Defence of a Set-ott on a Promissory Note made hi/ the Plaintiff and 
payable to the Defendant.

The defendant is entitled to set off £------due to him from the plaintiff'
as maker of a promissory note for £----- , dated the------------- , 19—, and
payable to the defendant------months after date.

Particulars :—

Defence of a Set-off on a Promissory Note indorsed by the Plaintiff to 
the Defendant.

The defendant is entitled to set off £------, due to him from the plaintiff
as indorser of a promissory note for £----- , dated the------------- , 19—, and
made by A. B., payable to the order of the plaintiff----- - months after
date, and indorsed by the plaintiff to [£. and by E. F. to] the defen
dant, which said note was duly presented for payment and was dishonoured 
whereof the plaintiff had due notice by a letter dated the-------------, 19—.

Particulars :—

Defence, to an Action by an Executor for Debts due to the Testator in 
his Lifetime, of a Set-off of Debts due from the Testator in his 
Lifetime to the Defendant (x).

The said C. D., at the time of his death, was indebted to the defendant
in the sum of £----- for [here state the grounds of set-off, as in a statement
of claim against an executor on causes of action accrued against the testator in 
his lifetime, as, for instance, money payable by the said C. D. to the defen
dant for goods sold and delivered by the defendant to the said U. D. in his 
lifetime], and the said sinn at the commencement of this action was and 
still is due from the plaintiff', as executor of the said C. D., to the defen
dant, and the defendant is entitled and claims to set off' the said sum of 
£----- against the plaintiff’s claim.

Particulars :—[Here set forth particulars of the set-off'.]

(■r) See unie, |>. 1«>7. It the plaintiff's claim is for debts which accrued due to the 
plaintiff as executor after the testator's death, as well ns for debts due to the testator 
in his lifetime, the defence must be limited to the latter; and if the claim is ambiguous 
in this respect, the defence should la*gin by alleging that the debts accrued due to the 
testator in his lifetime.
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defence, to an Action against an Executor for Debts due from the 
Testator in his Lifetime, of a Set-off for Debts due to the Testator 
in his Lifetime (y).

The plaintiff, at the time of the death of the said G. D., was indebted to
the said C. D. in the sum of A'------for [here state the grounds of set-off,
as in a statement of claim bg an executor on causes of action accrued to the 
deceased in his lifetime'], and the said sum at the commencement of this 
action was and still is due from the plaintiff to the defendant as executor 
as aforesaid; and the defendant, as executor of the said G. D., is entitled 
and claims to set off the said sum of £------ against the plaintiff ’s claim.

Particulars :—

Defence, to an Action brought bg a Trustee in Bankruptcy for Debts due 
to the Bankrupt, of a Sid-off of Debts due from the Bankrupt before 
the Bankruptcy (z).

The said A’. A’., before he became bankrupt, was indebted to the defen
dant in the sum of £------ for [here state the nature of the debt, as, for

(y) Sec ante, p. 170. As this defence can be pleaded only to claims for debts due 
from the testator in his lifetime, it must be limited if necessary. Sec the preceding 
note.

(0 By the Bankruptcy Act, 1883 (40 k 47 Viet. c. f>2), s. 38, repeating in substance 
the provisions of s. 30 of the Bankruptcy Act. 1809 (32 Sc 33 Viet. c. 71), and of earlier 
enactments as to bankrupts, it is provided that “ Where there have been mutual credits, 
mutual debts, or other mutual dealings between a debtor against whom a receiving 
order shall be made under this Act, and any other person proving or claiming to prove 
a debt under such receiving order, an account shall be taken of what is due from the 
one party to the other in respect of such mutual dealings, ami the sum «lue from the 
one party shall lie set off against any sum due from the other party, and the balance of 
the account, and no more, shall lie claimed or paid on either si«le respectively : but a 
person shall not be entitled under this section to claim the benefit «if any set-off against 
the property of a «lebtor in any case where he had at the time of giving cmlit to the 
debtor, notice of an act of bankruptcy committe«l by the debtor and available against 
him.”

The enactments of the aUwe section, though primarily intended to regulate the rights 
of the parties as to proof in bankruptcy, apply to actions in any Division of the High 
Court, and enable a defendant to plca«l a set-off in any ease falling within the provisions 
<*f the section (Peat v. Jour*, 8 Q. B. I). 147 ; Mer*e;/ Steel Co. v. Xaylar ; 9 App. Cas. 
434 ; 53 L. J. Q. B. 497 ; Soeereitjn Life Co. v. Dodd, [1892] 1 Q. B. 405 ; lb. 2 Q. B.
573 ; til L. J. Q. B. 364 ; 62 lb. 19).

The term “ mutual credits” has been held, in cases <lcci«led under the earlier Bank
ruptcy Acts, to apply to mutual debts, and also to transactions which must in their 
nature terminate in «lebts (see lto*e v. Hart, 8 Taunt. 499 : Stanijer v. Miller, L. It. 
1 Ex. 58 ; 35 L. J. Ex. 49 ; Xaoroji v. ('bartered Hank of India, L. It. 3 C. P. 444 ; 37 
L. J. C. V. 221 : In re Winter, 8 Ch. D. 22”» ; 47 L. J. Bk. 52) ; though not to onlinury
claims for unliquidated damages (see lb., an«l llo*ev. Sim*, 1 B. A A. 621 ; Hell v. Carey,
8 C. B. 887).

The term “ mutual dealings,” which was first introduced by the Bankruptcy Act, 1869, 
s. 39, is of wider scojh?, and enables a defcmlant (subject to the proviso contained in the 
section) to set off in his «lefenee against a trustee in bankruptcy claims for unli<juidate<l
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instance, money payable for money lent to him by the defendant, viis.,
C----- advanced to him by tin defendant on the-------  —, If)—], and
that sum was ill the commencement of this action and still is due to the 
defendant, and the defendant is entitled and claims to set off that sum 
against the plaintiff's claim.

lie feme, to an Action brought tig a Trustee in Bankruptcy for Debts due 
to the, Bankrupt, of a Set-off of Debts contracted bg the Bankrupt after 
the Act of Bankruptcy without Notice (a).

The said E. F., at the time of the making of the receiving order against
him, was indebted to the defendant in the sum of £------for [here state the
nature of the debt : see the preceding form], and the defendant had not, at 
the time when he gave credit to the said E. F. in respect of the said
[advance of 6------], notice of any act of bankruptcy committed by the
said /’ F., and available against him, and that sum at the commencement 
of this action was and still is due to the defendant, and the defendant is 
entitled and claims to set off that sum against the plaintiff’s claim.

Defence of a Set-eft' on a Bond (b).

The defendant is entitled to set off £----- for principal and interest
due upon the plaintiff’s bond to the defendant, dated 'he - . Ill—,

damages accrued to him from the debtor in respect of mutual dealings between them 
(Booth v. Hutchinson, Ij. It. IT» Eq. 30 ; 42 L. .1. Ch. 402 : Peat v. ./one*, supra ; see Mersey 
Steel Co. v. JVaylor, supra ; Jack v. Kipping, 0 Q. H. I). 113 : 51 L. J. Q. 13. 403 ; Eberles 
Hotel* Co. v. Jonasy 18 Q. It. 13. 450 : 50 L. J. Q. B. 278 ; In re Mid-Kent Fruit Factory, 
[1800] 1 Ch. 507 ; 05 L. J. Ch. 250). But he is only entitled to set up such claims by 
way of defence, and cannot counterclaim to recover anything from the trustee in respect 
of such <lamages beyond the amount of the claim sued for (V//.).

The date of the receiving order is that at which to ascertain what mutual dealings 
there are (/// re Paintrey, [1000] 1 (). B. 540 ; 00 L. J. Q. B. 207).

In an action by the trustee of a bankrupt upon a cause of action accruing to him as 
trustee since the bankruptcy, the defendant cannot set off debts due to him from the 
bankrupt before bankruptcy (Groom v. Meule y, 2 Bing. N. C. 138 ; Wood v. Smith, 4 M. 
Ac W. 522 : Alloway v. Steere, 10 Q. B. D. 22 : 52 L. J. Q. B. 38), except in cases where 
the claim sued for arose out of transactions with the bankrupt before notice of an act 
of bankruptcy {Hal me v. Muyyleston, 3 M. Ac \V. 30 : Pittleston v. Tim mis, 1 (’. B. 380 ; 
Elliott v. Turt/nand, 7 App. Cas. 70 : 51 L. .1. 1*. C. 1 ; In re Gillespie, 14 Q. B. D. 0(13)

The section does not apply where the bankrupt sues as trustee for another person (see 
Boyd v. Mangle*, l(i M. Ac \V. 337 : l)e Matto* v. Saunders, L. R. 7 C. P.570), nor where 
the debt of the bankrupt sought to be set off is due to the defendant merely as trustee 
for another (Forster v. Wilson, 12 M. Ac W. 101 ; London, Sfc. Banks. Xarramny, L. R. 
15 Eq. 93 ; 42 L. J. Ch. 320).

As to the application of the rule in respect of mutual dealings to the winding-up o 
companies, see the Judicature Act, 1875, s. 10 ; ante, p. 635.

(a) See preceding note.
(0) As the defendant is only entitled to set off the amount which is ‘‘ truly and
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conditioned for payment of £----- to the defendant on the-------------- .
19—, [or, at a time which had elapsed before this action].

Particnlars are as follows :—
Principal .........................................................................£
Interest.............................................................................£

Xmonnt dn*>............................................................ £

The like, oit a Covenant.

The defendant is entitled to set off £------for principal and interest due
to him from the plaintiff under a covenant in a deed dated the -,
19—.

Particulars :—[.Is in the Unit form.]

The like, ti/mi a ,/iutgnienl of the High Court of Juetire (r).

The defendant is entitled to set off" £----- , due to him from the plaintiff
upon a judgment recovered by the defendant on the--------------, 19—, in
the - Division of the High Court of Justice, against the plaintiff for 
£ - for debt [or, damages], and £----- for costs.

justly due” to him upon the bond, and not the amount of the penalty (see the statute 
8 Geo. 2, c. 24, s. 5, which has been repealed : see ante, p. 772), the defence of set-off 
on a bond should state the amount actmdlyduc for principal and interest on the bond. 
Similarly, in an action on a common money bond, if the plaintiff in his claim departs 
from the form given in the R. S. C., 1883 (App. C., Sect. IV., No. 7), and merely claims 
the amount of the penalty of the bond without noticing the condition, the defendant, 
if he pleads a defence of set-off, should state in his defence how much is “ truly and 
justly due ” upon the bond, and should apply his set-off to the amount really due. (Sec 
the enactment above cited, and Stjm mon* v. Know, 3 T. R. 65 ; (trim wood v. Barrit, (> 
T. R. 460 ; Lee v. Lexter, 7 C. B. 1008 : Collin« v. Collina, 2 Burr. 820.) See further 
ante, p. 133.

A defence of set-off cannot lx? pleaded to a bond which is not conditioned to secure 
a liquidated demand, as a bond to indemnify generally (Attwooll v. Attwooll, 2 E. & B. 
23) ; and in such a case the cross demand can only be set up by way of counterclaim 
or cross action.

(c) See ante, p. 212. A judgment recovered in a County Court may be the subject 
of a set-off or counterclaim. (See Stanton v. Style*, 5 Ex. 578.) Where such judgment 
is pleaded, the County Court must be shown or stated to have had jurisdiction in the 
matter (lb. ; and ante, p. 212).



/

SET-OFF. 781

Defence, to an Arlion hg the Assignee of a Debt, of Set-off of a Debt which 
became due from the Assignor to the Defendant before Ko tire of the, 
Assignment (d).

Before the defendant Intd any notice or knowledge of the alleged assign
ment to the plaintiff, the said E. F. [the assignor of the debt sued for], on the

-, II)—, became indebted to the defendant in the sum of E----- ,
for [here state the nature of the debt sought to be set off, giving particulars 
thereof], and the said sum was at the commencement o''this action and still 
is due from and payable by the said E. F. to the defendant, and the defen
dant is entitled and claims to set oil" the amount of the said debt of the 
said E. F. against the plaintiff’s claim.

Defence of a Set-off for Liquidated Damages under a Covenant or 
Agreement («).

The defendant is entitled to a set-off of £----- for liquidated damages
due to him from the plaintiff under a deed [or, agreement in writing] dated
the------------- , 19—-, whereby the plaintiff covenanted [or, whereby the
plaintiff, for the considerations therein mentioned, agreed] with the defen
dant to pay him £------us liquidated damages on the happening of an event
which happened before this action, viz. [here state the event on which the 
moneg became pagable under the covenant or agreement].

1 like form, claiming a Set-off for Liquidated Damages under a Building 
Contract, and setting nut some of its Provisions (e).

The defendant is entitled to a set-off of £— for liquidated damages 
under an agreement in writing, dated the----- -------, 19—, whereby it was

(it) See ante, p. 587. Where the plaintiff sues as assignee of a debt, the defendant 
may plead in his defence a set off of all debts which became due from and payable by 
the assignor to the defendant before the defendant had notice or knowledge of the 
assignment. (See cases cited ante, p. 587.) The defendant is not allowed to set off 
in his defence debts which become payable to him by the plaintiff's assignor sub
sequently to the time when the defendant received notice of the assignment, unies- 
such debts were connected in some manner with the debt sued for, e.g., as arising out 
of the same contract, or unless they arose front obligations contracted by the assignor 
before the receipt of the notice, and under un agreement between the assignor and the 
defendant that they should be set-off against the debt sued for fib.). Debentures of 
a company drawn in the ordinary form are a floating security, and permit the cnuqMim 
to carry on its business until something is done to render the security active, such a- 
tire appointment under such debentures of a receiver, and consequently, until that 
time, a debtor to the company may set off against such debt any liquidated claim hr 
may have against the company whether on a debenture or by reason of some other 
contract (tiiggrrstaff v. Rowatt's Wharf, Limited, [1888] 2 Ch. 83 ; 85 !.. J. Ch. 538 : 
Xelton v. Faber, [1883] 2 K. B. 307 ; 72 L. J. K. B. 771).

(e) As to the distinction between liquidated damages and mere penalties, see ante. 
ftp. 241, 243. A mere penalty would only be the subject of a counterclaim for un
liquidated damages, and not of a defence of set-off.
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agrceil between the plaintiff and the defendant that, in consideration of the 
payments to he made by the defendant to the plaintiff as therein mentioned, 
the plaintiff should erect certain buildings for the defendant, and should 
complete them on or before the —- —, 1!)—, and that, if the plaintiff 
should not complete them on or lieforc that day, he should pay to the defen
dant as liquidated damages £------for each day after the-------------- , 19—,
during which the buildings should remain uncompleted, and the plaintiff
did not complete the said buildings on or before the------------- , 19—, and
the same remained uncompleted for - - days after that date, viz., until
the-------------, 19—, and thereby £----- became payable by the defendant
to the plaintiff as such liquidated damages as aforesaid.

For a lilce form, see R. S. C'., 1883, App. E., Reel, II., cited “Counterclaims 
ante, p. 36.

Defence to an Action for the Price of Goods, alleging that they were sold by 
the Plaintiff's Agent as apparent Principal, and claiming a Set-off which 
had accrued due from the Agent to the Defendant (/).

The goods were sold and delivered to the defendant by ,/. K., then being 
the agent of the plaintiff in that behalf and entrusted by the plaintiff with 
the possession of the goods as apparent owner thereof ; and the said J. K.

(/) If an agent entrusted with the possession of goods lor the purpose of sale sells 
them in his own name as owner, with the authority of the principal, and the principal 
sues the buyer for the price, the buyer is entitled in such action to set off debts of the 
agent, provided he dealt with him ns, and believed him to be, the principal in the 
transaction, and had no notice of his being an agent, and provided the set-off accrued 
before the defendant discovered the real facts (Qeorge. v. Clagett, 7 T. It. 359 ; 2 
Smith's L. 0., 11th ed., p. 138 ; Hurries v. Imperial Ottoman Iiank, L. R. 9 (J. 1\ 38 ; 
43 !..V. 3 ; Cooke v. Kshelkg, 12 App. ('as. 271). This principle is not confined 
to the sale of goods, but extends to other cases where an agent is allowed to deal with 
third parties, r.g.. to make contracts with them or receive moneys from them as an 
apparent principal (Montagu v. For wood, [1893] 2 Q. B. 350)».

The right to set off debts of the agent does not extend to the case where the buyer 
knew him to lie dealing as an agent, though he did not know who his principal was 
(Sr men;a v. Hrinsleg, 18 C. B. N. 8. 407 ; 34 L. J. ('. 1'. 101 : Fish v. Kempt on,7 C. B. 
087 ; Cooke v. Kshelby, supra). If the buyer had the means of knowing him to be 
dealing as an agent, and negligently omitted to inform himself, this would in general 
Ik* equivalent to knowledge, and would deprive him of the set-off (Haring v. Carrie, 2 
B. X Aid. 137 : Cooke v. F*helby, supra) ; but it seems that the fact that the buyer had 
such means of knowledge is merely evidence of know let Ige, and that it is not necessary 
that the defence should contain an express averment that the defendant had 
no such means of knowledge, ami that, where a defence of set-off in res|>eot of a 
debt accrued due from the agent to the defendant is pleaded in the form given in the 
text, a reply thereto which simply alleged that the defendant, before the transactions 
with the agent, had the means of knowing that the latter was a mere agent selling for 
a principal, would l>e insufficient in law (Harries v. Imperial Ottoman Hank, supra).

If the buyer deals through an agent, the knowledge of his agent that the apparent
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sold and delivered the goods as aforesaid in his own name and as his own 
goods with the consent of the plaintiff ; and at the time of the said sale and 
delivery of the goods the defendant believed the said J. K. to be the owner 
of the goods, and did not know that the plaintiff was the owner of the goods 
or any of them, or was interested therein, or in the said sale thereof, or that 
the said J. K. was an agent in that behalf ; and before the defendant knew 
that the plaintiff was the owner of the goods or any of them, or interested 
therein, or that the said J. K. was an agent in the sale thereof, the said 
J. K. became, and at the commencement of this action was and still is,
indebted to the defendant in the sum of £----- for [here stale the cause of
sit-off aijaiust ,/. A'., with //articulais, as, for instance, money payable by
J. K. for £100 lent to him by the defendant on the ------day of------- ,
19—], and the defendant claims to set off that sum against the plaintiff’s 
claim.

Particulars of set-off :—

Defence of a Set-off of Cross-tlenumtls U/sm an Account stated luj Agreement, 
and Payment of the Datante : see “ Payment,'' ante, p. 717.

For a form of lie/tty of the Statute of Limitations to a Defence of Set-off, see 
“ Limitations, Statutes of,” ante, p. 728.

Sharks (y).

seller is an agent is equivalent to knowledge of that fact in the buyer and disentitles 
him to the set-oiï (I)rester v. Xorwood, 14 C. B. N. S. 574 ; 17 lb. 460).

A set-off lias been allowed upon a sale by a factor who was selling in his own name 
under a right to do so to repay himself advances ( Warner v. MlKay, 1 M. A W. 5V1 : 
but see Fish v. Kenipton, 7 C. B. 087, 01)4 ; 18 L. J. C. 1*. 200, and Semenza v. Jirinsley, 
supra’).

In an action by the agent in his own name, where the agent had acted as apparent 
principal, the defendant could not at common law set off a debt of the principal 
fishery v. Jiowden, 8 Ex. 852) ; but he may now avail himself of such a defence, 
where he can aver and prove that the plaintiff is suing only as trustee for the alleged 
principal. (See (Xehrane v. Green. 1) C. B. N. S. 448 : 80 L. J. (\ V. 1)7 ; Agra, ,ÿe. 
Jtauk v. Jjpightou, L. It. 2 Ex. 50 : Thornton v. Maynard, L. It. 10 C. P. 095.)

(,'/) As to defences in actions brought in respect of the sale or purchase of shares, sec 
"Shares," ante, p. 290 ; and sci? 11 Hroher," ante, p. 021 ; “ Company " ante, p. 082 : 
“ (taming," ante, p. 067 ; "Illegality," ante, p. 082 ; “ Stock Exchange," post, p. 792.



784 DEFENCES, ETC. TN ACTIONS ON CONTRACTS.

Shipping.

Denials of Allegations in a Claim by Shipowner against Consignee for 
Freight under a Bill of Lading (A).

1. The defendant was not the consignee named in the bill of lading.
2. The defendant did not take delivery of the said goods under the bill 

of lading or at all.
3. The goods were not carried to----- .
4. The goods were not shipped or carried under the said bill of lading. 

[No bill of lading was signed by the said master.]
[The language of the traverses used should follow the allegations in the 

claim.]

The like, to an Action for Freight under a Bill of Lading against an Indorsee 
of the Bill of Lading (h).

1. The defendant was not the indorsee of the bill of lading [or, The bill 
of lading was not indorsed to the defendant],

2. The property in the said goods did not pass to the defendant. The 
indorsement to the defendant was by way of pledge only [and he did not 
take delivery of the said goods].

Particulars :—[Stale the particulars of the pledge.]
[Other denials can readily be framed as in actions against consignee, 

supra.]

Defence lo an Action on a Bill of Lading or Charter party for Damage to 
Goods, that the Damage arose from a Cause excepted by the Bill of Lading 
or Charlerparly (i).

The hill of lading [or, chartcrparty, if the contract was by charlerparly] 
contained certain exceptions from liability, that is to say, the perils of the 
seas [or, as the case may 6c], and the [alleged] loss arose [if at all] from 
----- [staling the excepted peril from which the loss arose].

(/?. S. C., 1883, App. D., Sect. V., No. i>.)

(//) Sec ''Shipping" anti\ pp. 204 et *eq.
(/') The exceptions in a bill of lading or chartcrparty must be clear and unambiguous 

in order to relieve the shipowner from liability he has otherwise undertaken therein 
(Ou'iier of Wtii ha to v. Xcw Zealand Shipping Co.. [18119] 1 <). It. 56, 58 ; 118 L. J. Q. It. 
I ; and sac ante, p. 292). The phrase “dangers and accidents of the seas” is intended 
to cover sea damage occurring at sea without blame in the shipowner or his servants 
(Hamilton v. Pandorf, 12 App. Cas. 518; 57 L. J. Q. It. 21 ; Wihon v. Xantho, 12 
App. ('as. 503 ; 56 L. J. Ad. 1111). It would cover loss.by collision where the plaintiff s 
ship was not in fault ( Wihon v. Xantho. xupra). “ Perils of the sea ” are perils peculiar 
to the sea. or to a ship engaged in maritime adventure, or to which maritime ml venture 
is subject, and which could not be foreseen and guarded against as necessary or probable 
incidents of the adventure. (Sec Thame* Inxuranee Co. v. Hamilton. 12 App. ('as. 184.
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Reply to the preceding Defence that the Negligence of the Crew brought 
the mid Perils into Operation (k).

The alleged stranding [or, as the case mag be] was caused by the negli
gence of the crew of the said ship, the defendant’s servants.

Particulars :—

Reply to the same Defence that those Perils arose during an improper 
Deviatbin in the Voyage [I).

The alleged perils occurred during an improper and unauthorised devia
tion of the ship from the agreed voyage, that is to say [state the deviation].

Def ine to a like Action that the Damage arose from the. had Condition of 
the Goods when received : see “ Carriers," ante, p. 822.

Defence In an Action on a Bill of Lading or Charterparty for Damage 
and Short Delivery.

1. The said wheat was not [or, the goods were not, nor were any of 
them] delivered in a damaged condition.

2. The whole of the wheat [or, goods] shipped was delivered, namely, 
----- quarters [or, as the ease may be].

3. The damage and loss [(if any)] occurred by reason of the excepted 
perils mentioned in the bill of lading [or, charterparty], that is to say, 
damages and accidents of the seas and navigation [or, as the rase mag he].

492, VJS ; 56 L. J. Q. B. 626 ; Wilton v. Xaotho, tupra ; Hamilton v. Panderf, su/>ra ; 
amt ante, pp. 201, 292.)

Where rats gnawed a hole in a pipe whereby sea water got in and damaged the 
cargo, it was held to be a danger or accident of the sens (Hamilton v. Pander/, tnj/ru), 
An exception of pirates, robbers and thieves docs not exempt from liability for thefts 
by persons in the service of the shipowner, such as the crew or the stevedores 
employed (Steinman v. Angier, [1891] 1 Q. B. 619 ; 60 L. J. Q. B. 425), See further, 
ns to excepted perils, ante, p. 292.

(1) See ante, p. 292. If the plaintiff relies on negligence to take the case out of an 
exception relied on in the defence, the onus of proving the negligence lies on him, and 
he should reply specially {The Glendarroch, [1894] V. 226; 63 L. J. P. 89 ; Czech v. 
General Steam Nang. Co., L. R. 3 C. P. 14 ; 37 L. J. 0. P. 3).

(Z) If goods are lost during a deviation, not justi fled by necessity, by |>erils which would 
lie excepted perils on the proper voyage, the shipowner is liable, the exceptions not 
applying during the deviation (Margetmn v. tilgnn, [1892] 1 Q. B. 337 ; [1893] A. C. 
351 ; 62 L. J. Q. B. 466). A deviation may be justified which is reasonably necessary 
{Phelpt v. Hill, [1891] 1 Q. B. 605 ; 60 L. J. Q. B. 382). A deviation to save life in 
danger in another vessel in distress may lie justified (Scaramanga v. Stamp. 5 C. P. I). 
295 ; 49 L. J. C. P. 674).

ll.L. 3 IS
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Defence to an Action for Demurrage against the Charterer, that he did 
not keep the Ship on Demurrage.

The defcndaut did not keep the ship on demurrage.

Defence in an Action bg Shipowner against Charterer for Detention beyond 
the Demurrage Days, denying the Detention, and alleging that the 
Detention (if any) was from a Cause for which the Defendant was 
not responsible (m).

1. The ship was not detained.
2. The detention (if any) was due to a strike of dock labourers at the 

port of loading [or, unloading], and by the charterparty the defendant was 
expressly exempted from liability for detention due to such strikes.

Defence in a tike Action where the Charterparty is silent as to the Time 
for unloading [or loading"], denying the Detention (m).

1. The time for unloading [or, loading] was not specified in the charter- 
party, and the defendant used all reasonable diligence in unloading [or, 
loading] the ship.

2. There was no detention of the ship. The delay (if any) was due to 
circumstances beyond the control of the defendant, or his agents, namely, 
to frost [or, strike, or, as the case may ie].

Defence to an Action against Charterer for Freight or Demurrage, that 
the Charterer's Liability had ceased under an express Clause in the 
Charterparty (n).

The liability of the defendant had ceased by reason of the cesser clause 
in the charterparty, the cargo shipped having been worth more at the port 
of discharge than the freight or demurrage.

(R. (S'. C., 1888, App. D., Sect. V., No. 12.)

(w) As to detention, see ante, pp. 299, 300 ; as to what is detention by ice or frost, 
Grant v. Coverdale, 9 App. Cas. 470 ; 53 L. J. Q. B. 462.

(«) In construing clauses for cesser of the liability of the charterer it is to be remem
bered that the object is to exempt the charterer from liability for matters in respect of 
which the shipowner has, by reason of the lien he has on the goods, a sufficient remedy 
or protection, and where a cesser clause is followed by a lien clause, the two should, if 
possible, be read as co-extensive {French v. Gerber, 1 C. P. D. 737 ; 2 C. P. D. 247 ; 46 
L. J. C. P. 320 ; Clink v. Radford, [1891] 1 Q. B. 625 ; 60 L. J. Q. B. 625 ; Hanten v. 
liarrold Brother*, [1894] 1 Q. B. 612 ; 63 L. J. Q. B. 744 ; Branhelou.' v. Canton 
Insurance, [1899] 2 Q. B. 178; 68 L. J. Q. B. 811).
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De/ewe to an Action for Freight to he mlvanced on the Sailing of the 
Ship, denying that the Ship sailed (o).

The ship did not sail pursuant to the chartcrparty [or at all].

Counterclaim to an Action for Freight, Ac., that the (foods mere delivered 
in a damaged Condition (p).

1. The defendant has suffered damage by breach of the coni met contained 
in the bill of lading [or, chartcrparty] mentioned in the statement of 
claim.

2. Fifty bales of the cotton shipped were delivered in a damaged 
condition.

Particulars of damage : -
£ s. d.

50 Bales at £2 ........................................................ 100 0 0
The defendant claims £100.

(See R. S. C., 1883, App. C., Sect. V., No. 4.)

Defence to an Action against the Charterer for not hailing a Cargo, that the 
Ship was not ready to load at the appointed Time (q).

The ship was not ready to load at the time [and place] appointed by tile 

chartcrparty.

(u) Where freight is payable on sailing, the ship must have left the port for the 
purpose of proceeding on her voyage in order to support an action for the freight 
(Price v. Li ring atone, V Q. B. D. 67», 681 ; 53 L. J. Q. B. 118 ; Oa raton v. Ilickir, 15 
Q. B. I). 580 ; 56 L. J. Q. B. 38). See further as to freight payable in advance, ante, 
p. 203, and Smith v. By man, [1801] 1 Q. B. 742 ; 60 L. J. Q. B. 621 ; Oriental Steam- 
ship Co. v. Tylor, [ 1803] 2 Q. B. 518 ; 63 L. J. Q. B. 128.

(y/) It is no defence to an action for freight that the goods were damnged by the 
negligence of the master so as not to be worth the freight ; and that the defendant 
abandoned them to the shipowner (Dakin v. Oxley, 15 C. B. N. S. 646 ; 33 L. J. C. P. 
115) ; nor is the defendant by way of defence to a like action entitled to deduct the 
value of missing goods from the amount claimed for freight (Meyer v. Dresser, 16 
C. B. X. S. 646 ; 33 L. J. C. P. 289).

In order to establish a defence, it must be shown that the goods have been so damnged 
upon the voyage as to be no longer merchantable under their ordinary commercial 
description (Asfar v. Blundell, [1895] 2 Q. B. 196 ; [ 1896] 1 Q. B. 123 ; 64 L. J. Q. B. 
573 ; 65 Jh. 138).

(y) A stipulation that the ship shall sail for the port of loading or be ready to load 
on or before a particular day, or that she has sailed from, or is about to sail from a 
particular port, constitutes, in general, a condition precedent to the liability of the 
charterer to load (Olaholm v. Hays, 2 M. & G. 257 ; Croockcwit v. Fletcher, 1 H. k N. 
893 ; 26 L. J. Ex. 153 ; Oliver v. Fielden, 4 Ex. 135 ; Secger v. Dut hie, 8 C. B. N. S. 45 ; 
29 L. J. C. P. 253 ; Tally v. Howling, 2 Q. B. D. 182 ; 46 L. J. Q. B. 388 ; Beutsen v. 
Taylor, [1893] 2 Q. B. 274 ; 62 L. J. (j. B. 516). Where no particular day is specified 
for the ship to sail for the port of loading, or to be ready to load, a delay in sailing or 
arriving at the port of loading affords no defence, unless it can be shown that the object 
of the charterer was entirely frustrated by such delay (Clijisham v. Vertuc, 5 Q. B. 265 ; 
Tarrabochia v. Hickie, 1 H. k N. 183 : 2'î L. J. Ex. 26 : Mr Andrew v. Chappie, L. R.

3 if 2
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Defence to a like Action, Ihal the Charterparliy iras cancelled /montant to 
a Cancelling Clause (r).

The charterparty was cancelled pursuant tu the cancelling clause therein, 
the ship uot having arrived at port of loading on or before------------ ,19 .

Particulars :—[State when and how the cancellation iras effected.]
(II. S. C., 188;!, App. D., Sect. P.)

Defence to an Action against Shi/mener for not completing the Voyage, that 
the Defendant was prevented from so doing by Causes excepted in the 
Charterparty (.<).

The defendant was prevented from completing the voyage by perils [and 
casualties] excepted in the charterparty, that is to say, by dangers and 
accidents of seas [rivers and navigations].

Particulars :—
The ship was wrecked by a storm on the---------------, 19—, off------ , and

had to be abandoned.

1 C. P. lit;! ; 88 L. J. C. P. 281 ; Freeman v. Taylor, 8 Bing. 121 : Jacktm v. Unite 
Murine Insurance Co., L. R. 10 C. P. 125 ; and see ante, p. 200).

It is a defence to an action for not loading that there was a branch of a warranty in 
the charterparty as to the place where the ship was at the date of the contract {Olirev. 
Hooker, 1 Ex. 4 lti : Behn v. Bur ness, 3 B. Sc S. 751 ; 32 L. J. Q. B. 204 ; and see Cockling 
v. Massey, L. It. 8 C. P.305 ; 42 L. J. C. P. 153) : that at the time of making the charter- 
party the ship was not classed as warranted by the charterparty {Hurst v. Vsborne, 18 C. B. 
144 ; 25 L. J. C. P.200 ; Fraser v. Telegraph Co., L. R. 7 Q. B. 500 ; 41 L. J. Q. B. 240 ; 
French v. Xcugass, 3 C. P. D. 103 ; 47 L. J. C. P. 301) ; that the ship was not tit to carry 
a reasonable cargo of the kind for which it was chartered, and could not be rendered tit 
for that purpose without a delay which would have frustrated the object of the voyage 
{Stanton v. lliehanlson, L. R. 7 C. P. 421 ; lb. 9 C. P. 30u ; attirmed 45 L. J. C. P. 78 : 
see ante, p. 202) ; that the ship was not tight, staunch, and strong, as agreed in the 
charterparty, whereby the object of the voyage was frustrated {Tarraboehia v. J/iekie, 
supra ; and see Thompson v. Gillespy, 5 E. Sc B. 200 : 24 L. J.Q. B. 340) ; that the ship 
was damaged and rendered unfit to receive a cargo by the negligence of the master 
( Taylor v. Clay, 9 Q. B. 713) ; that the defendant was prevented from loading by restraint 
<>f rulers within the exception in the charterparty (Barr irk v. JJuba, 2 C. B. N. 8. 563 : 
Bruce v. Xicolopulo, II Ex. 120 ; Bussell v. Xiemann, 17 C. B. N. 8. 163 ; 34 L. J. C. P. 
lo) : or that a declaration of war rendered the performance of the charterparty 
illegal {Acer y v. Boa den, 5E.&B. 714 ; 6 lh. 953,962 ; Beid v. Hoskins, 5 E. Sc B. 729 ; 
6 lb. 953 ; Esposito v. Bouden, 7 E. Sc B. 763 ; Barrick v. llnba. supra').

(r) Where a charterparty contained, after the usual clause excepting |>eril8 of the 
-cas, See., a stipulation enabling the charterers to cancel the cliauerparty should the 
ship not arrive at the port of loading on or before a certain date, it was held that the 
excepting clause applied only to the voyage, and that the fact that her non-arrival by 
the date was the result of perils of the seas, did not prevent the charterers from 
cancelling the charterparty {Smith v. J)art, 14 Q. B. D. 105 ; 54 L. J. Q.iB. 121).

(*) The contract in a charterparty is, in general, an absolute one, to carry the goods 
shipped to their destination, subject only to the excepted perils, and consequently it 
is the duty of the shi|H>wner. if his ship is damaged on the voyage, to repair her, and 
complete the voyage where it is commercially |>ossible to do so {Moss v. Smith, 0 C. B. 
01 ; Assieurazione Generate v. SS. Bessie Morris Co., [1802] 2 Q. B. 652 ; 61 L. J. 
il. B. 754).
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Defence lu an Action againat Shipowner for Loss of or Damage to Goods, 
that the Goods livre within the Merchant Shipping Act, 1894 (57 A 58 
Viet. c. no), ». 502, ami Huit the Mature and Value thereof tuid not been 
declared (t).

The goods consisted of articles mentioned in s. 502, snb-s. (2), of the 
Merchant Shipping Act, 1804, that is to say, gold [or, as the rase mag he], 
and the true nature and value thereof was not at the time of shipment 
inserted in the bill of lading, or otherwise declared in writing to the master 
or owner of the ship, and the loss, in respect of which this action is brought, 
happened without the actual fault or privity of the defendant, by reason of 
robbery thereof.

Societies («).

Solicitors.

Defence to an Action bg a Solicitor for Professional Charges ami Disbursements, 
denying the alleged Retainer ami Request (r).

The defendant denies that the plaintiff was or acted as the defendant's 
solicitor. The defendant did not retain or request the plaintiff to do any of

(t) Sue ante, p. 21*3, where see also as to limitation of liability.
(//) See ante, p. 301. Where an action by or against a society is brought in respect 

of a dispute between the society and its members as to which the High Court of Justice 
has no jurisdiction, the facts showing such want of jurisdiction may be pleaded by way 
of defence (see post, p. 803), or where the absence of jurisdiction is apparent upon the 
face of the statement of claim, the defendant may plead an objection in point of law 
(Huchle v. Wilson, 2 C. 1*. I). 410 ; ante, p. 5G1). In clear cases an application may 
be made by summons for a stay of proceedings on that ground (Xortou v. Comities 
Jtuildiny Society, [1805] 1 Q. It. 240 ; 04 L. J. Q. B. 214 ; Municipal Jtail din y Sic. v. 
Kent, 0 App. Cas. 260 ; 53 L. J. (). B. 21)0), anil in such cases this is the proper course 
to adopt.

Where the plaintiffs sue as a registered society, and the validity of the cause of action 
depends on the right conferred by registration, the defendant may in general plead a 
denial of such registration by way of defence.

Where the trustees of a friendly society lend money of the society on personal 
security only to persons who are not members, the borrowers, if sued by the trustees 
for the amount of the loan, cannot set up by way of defence that the trustees were 
prohibited from so lending the money by the provisions of s. 16 (1) of the Act of 1875, 
as such loan, though unauthorised and a breach of trust on the part of the trustees, is 
not illegal (//< re Colt man, ID Ch. D. 64 ; 51 L. J. Ch. 3).

A uon-registered association in the nature of a benefit or loan society, which has 
for its object the acquisition of gain by the association or its members, is illegal under 
s. 4 of the Companies Act, 1862, and therefore contracts made by a member with such 
an association in the course of its business are illegal. (See ante, pp. 605, 634, 684.)

The fact that some of the rules of a provident society are in restraint of trade does 
not constitute a defence to an action against the society for money due under the rules 
{Straine v. Wilson, 24 Q. B. D. 252).

(r) It is not necessary that the retainer should be a formal or express one, as the
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the work [or, perform any of the journeys, or, hestow any of the attendances], 
or pay [or, expend] any of the moneys referred to in the claim.

Defeure to a tike Action, denging that the alleged Work was done or the 
alleged Payments made.

The plaintiff did not do any of the alleged work [or, jierform any of the 
alleged journeys, nr, hestow any of the alleged attendances], or make any 
of the alleged payments.

Defence to a like Action, that the Plaintiff was not duly qualified as a 
Solicitor within the meaning of s. 12 of the Solicitors Act, 1874 (z).

The action is brought to recover costs, fees, reward and disbursements on 
account of and iu relation to work done and proceedings taken by the 
plaintiff acting as a solicitor for the defendant, hut the plaintiff was not duly 
qualified so to act within the meaning of the Solicitors Act, 1874 (87 & 88 
Viet. c. 118), s. 12.

Defence to a like Action, that the Plaintiff ilil not delirer a signed Hill of 
Costs a Month before Action, as required by the Solicitors Art, 1843 (y).

The plaintiff’s claim in this action is for fees, charges and disbursements 
for business done by the plaintiff' as a solicitor for the defendant, and the 
plaintiff' did not one calendar month before action deliver to the defendant, 
being the party to be charged therewith, or send by the post to, or leave for

conduct of the parties may afford sufficient evidence of retainer (Morgan v. Jtlyth, 
[1891] 1 Ch. 337, 85.'» ; «0 L. J. Ch. 66).

(.r) By the Solicitors Act, 1874 (87 k 38 Viet. c. 68), 8. 12, “ No costs, fee, reward, or 
disbursement on account of or in relation to any act or proceeding done or taken by 
any person who acts as an attorney or solicitor, without being duly qualified so to act, 
shall be recoverable in any action, suit, or matter by any person or j»ersons whomso
ever.” A qualified person is one who. at the time when he acts as solicitor, has a duly 
stamped certitica'c in force. (See 23 k 21 Viet. c. 127, s. 26. and the Stamp Act, 1891, 
n. 43.) An unqualified person cannot recover costs either from his own client or from 
the opposite party (Fou ler v. Monmouth Canal Co., 4 Q. B. 1). 334 ; 48 L. J. Q. B. 457)- 

(g) By the Solicitors Act, 1843 (6 4: 7 Viet. c. 73), s. 37, it is enacted that “ No 
attorney or solicitor, nor any executor, administrator, or assignee of any attorney or 
solicitor, shall commence or maintain any action or suit for the recovery of any fees, 
charges, or disbursements for any business done by such attorney or solicitor, until the 
expiration of one month after such attorney or solicitor, or executor, administrator, or 
assignee of such attorney or solicitor, shall have delivered unto the party to be charged 
therewith, or sent by the post to or left for him at his counting-house, office of business, 
dwelling-house, or last-known place of abode, a bill of such fees, charges and disburse
ments, and which bill shall either be subscribed with the proper hand of such attorney 
or solicitor (or, in the ease of a partnership, by any of the partners, either with his own 
name or with the name or style of such partnership), or of the executor, administrator, 
or assignee of such attorney or solicitor, or be enclosed in or accompanied bv a letter 
subscribed in like manner referring to such bill.”

This requirement of delivery of a signed bill one month at least before action may be
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him at his counting-house, office of business, dwelling-house, or last-known 
place of abode, a bill of such fees, charges, aud disbursements subscribed 
with the proper hand of the plaintiff, or enclosed in or accompanied by a

dispensed with by a Judge of the Supreme Court, on proof “ that there is probable 
cause for believing that the party chargeable therewith is about to quit England, or to 
become a bankrupt or a liquidating or compounding debtor, or to take any other steps 
or do any other act which, in the opinion of the judge, would tend to defeat or delay 
such creditor in obtaining payment” (38 k 39 Viet. c. 79, s. 2).

The word 41 assignee” in s. 37 of the Solicitors Act, 1843, applies to persons to whom 
the debt is assigned by operation of law, such as a trustee in bankruptcy, and also to 
persons to whom the debt is absolutely assigned by writing under the Judicature Act, 
1873 (Penley v. Anstruther, 52 L. J. Ch. 367 ; Ingle v. M'Cutchan, 12 Q. B. D. 518 ; 53 
L.J. Q. B. 311).

If the action is in respect of business done by a partnership, or is brought by an 
executor, administrator or assignee, the allegations with respect to non-signature must 
be modified accordingly. (See Ingle v. M'Cutchan, supra.')

The fact that no signed bill of costs was delivered docs not afford a defence to an 
action by a solicitor on a promissory note given to him as security for his costs {Jeffreys 
v. JSIrons, 14 M. & W. 210), but it does to a claim on an account stated in respect of 
costs (,Scalding v. Gyles, 9 Q. B. 858), unless there are cross-claims and the account is 
stated in resnect of the balance after setting off such cross-claims {Tarner v. Willis, 
[1905] 1 K. B. 468 ; 74 L. J. K. B. 365). The defence applies only to claims in respect 
of business done in the character of a solicitor {Bush v. Martin, 2 H. k C. 311 ; 33 
L. J. Ex. 17 ; In re Oliver, 36 L. J. Ch. 261 ; In re Jones, L. R. 13 Eq.336 ; 1 Chitty’s 
Practice, 14th ed., p. 132).

As to the requisites for a proper bill of costs, and as to address and delivery within 
the statute, sec 1 Chitty’s Practice, 14th ed., pp. 132 et seq.

A mere oral agreement as to a solicitor’s costs is not binding on the client and does 
not prevent him from requiring delivery of a bill of costs or from obtaining a taxation 
(In re Bussell, 30 Ch. D. 114 ; 54 L. J. Ch. 948 ; In re West, [1892] 2 Q. B. 102 ; 61 L. 
J. Q. B. 639). But by the Solicitors Act, 1870(33 k 34 Viet. c. 28), ss. 4—15, as to con
tentious business, and by the Solicitors’ Remuneration Act, 1881 (44 k 45 Viet. c. 44), 
s. 8, as to nmi-contentious business, a solicitor may, subject to certain conditions, make 
a special agreement in writing with his client for remuneration by a gross sum, com
mission, or salary. Ac. (See lh.) An agreement under the former Act cannot be enforced 
by action, but is enforceable by motion or petition (see s. 8 of that Act ; Bees v. Williams, 
L. R. 10 Ex. 200 ; 44 L. J. Ex. 266) ; an agreement under the latter Act may be enforced 
by action (see s. 8 (4) of that Act).

Such special agreements are not enforceable by the solicitor unless signed by the client, 
but if so signed they are enforceable by the solicitor, although not signed by the solicitor 
{In re Lewis, 1 Q. B. D. 724 ; 45 L. J. Q. B. 816; In re Bussell, supra ; In re West, 
supra ; In re Frape, [1893] 2 Ch. 284 : 62 L. J. Ch. 473 ; In re Thompson, [1894] 1 Q. 
B. 462 ; 63 L. J. Q. B. 187 ; and s. 8 (2) of the Act of 1881).

By s. 9 of the Solicitors Act, 1870, the Court is empowered to set aside agreements 
under that Act which are not fair or reasonable. (See In re Stuart, [1893] 2 Q. B. 201 ; 
62 L. J. Q. B. 623.)

A solicitor may by way of defence set off amounts due to him for costs, although he 
has not delivered a bill of costs before the action (Brown v. Tihhits, 11 C. B. N. S. 855 ; 
see Bauiey v. Bauiey, 1 Q. B. D. 460). He cannot in such cases recover them by 
counterclaim. (See Chit ty's Practice, 14th ed., p. 136.)

Thu retention by the client of his solicitor’s bill for twelve months without taxation 
affords primd facie evidence that it is reasonable in amount {In re Parh, 41 Ch. D. 
326, 333, 339).

The Statute of Limitations in cases of solicitors’ bills of costs begins to run against
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letter subscribed in like manner referring to such bill, as required by 
the Solicitors Act, 1843 (0 & 7 Viet, c 78), s. 37.

Defence by a Solicitor lo a Claim by a Valuer for Payment for making a 
Valuation for the Purpose* of an Action (z).

1. The work in respect of which this action is brought was not, nor was 
any of it, done [or, The valuation, &c., was not made] for the defendant, 
but was done [or, made] for and on behalf of A. /!., for whom the defendant 
was acting as solicitor.

2. It was as such solicitor for A. II., and on behalf of A. II. only, that 
the defendant requested the plaintiff to do the said work [or, make the 
said valuation], and the defendant did not pledge his own credit for 
payment to the plaintiff of his charges therefor, but only that of A. B., 
for whom, us above stated, and as the plaintiff knew, he was acting as 
solicitor.

—«—

Spirituous Liquors.
See “ Illegality," ante, p. 084.

Stock Exchange.

Defence to a Claim by a Slorkhroker for Commission atul for 
Differences, Ac. (a).

1. The defendant docs not admit [or, denies] that the alleged work or any 
of it was done, or that the alleged money or any of it was paid, or that

them from the date ' the completion of the work, and not from a month after the 
delivery of the signed bill (Coburn v. College, [18117] I Q. B. 702; 66 I,. ,1. (]. B. 
21 A, 1112). As to champerty or maintenance, see utile, pp. 423, 729.

(.) A solicitor does not, by arranging for the attendance of a witness upon a trial in 
which he is engaged as solicitor for one of the parties, or by issuing a subpœna to a 
witness to attend such trial, thereby render himself liable to pay the cx|ienses or charges 
of such witness (//tt/titu v Bridge, 3 M. Si W. Ill ; lev v. Ereresl, 2(1 L. J. Ex. 331) ; 
though, of course, by express agreement to be, or by agreement implied from usage or from 
further circumstances, lie may make himself, ot may be, jicrsonally liable. In the ease of 
a solicitor employing a shorthand writer to take notes in an act ion it would seem that by 
usage the solicitor is held personally liable to the shorthand writer, unless he stipulates 
that the client only is to be looked to (filets v. Hence, 21 Times Hep. 62).

A solicitor docs not by merely employing a sheriff to issue process for a client liecome 
thereby liable to pay the sheriff's charges, but he may by express agreement or by 
requiring some special bailiff to be employed for him in executing such process or the 
like make himself personally liable (Iloyle v. Hu shy, 6 Q. B. D. 171 ; 50 L. J. Q. B. 196).

So where a solicitor engages a surveyor or valuer to make surveys or valuations or 
computations to be used to the knowledge of the person so engaged for the benefit of a 
client, the solicitor isprintA /urie not pledging his personal credit, but only that ot his 
client (Lee v. Ereresl, supra).

(u) Where the broker has made real contracts for his employer, as is ordinarily the
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any commission or brokerage was earned by the plaintiff, or became due to 
him from llie defendant [or, that any interest became due in respect of the 
alleged matters, or at all],

2. If the alleged work or any of it was done by the plaintiff, or if the 
alleged money or any of it was paid by the plaintiff, it was not done or 
paid for the defendant or at his request, or under any circumstances such 
as would render the defendant liable in respect thereof.

.1 like Defence, setting out the Terms of lice Plaintiff's Employment, and 
alleging that the Plaintiff did iwt act in accordance therewith, &c., with 
a Coun terclaim for Damages for Breaches of Duty ns Broker (h).

1 and 2. [As in the Defence neH above.']
3. The plaintiff was, on the------------- , 111—, employed verbally [or, as

the rase may he] by the defendant as his broker, to buy for him upon the 
London Stock Exchange the shares mentioned in the statement of claim
[or,------ shares in the —— Company, as the case may he] for the next
account day, the-------------, 111—, at a price not exceeding ——.

4. The plaintiff, upon the------------- , 19—, sent to the defendant a
contract note purporting to show that he had bought the said shares
accordingly at------, and the defendant thereupon, on the —----------, 19—,
verbally [or, as the case may be] requested the plaintiff to carry over the 
said shares upon the said Exchange to the next account day for him, 
and the plaintiff then verbally [or, as the case may be] on the same day,

ease in dealings on the London Stock Exehange, with thin! parties, the defence of 
gaming is, in general, no answer to the broker's action for differences or commission. 
(See " (turning,” ante, p. 667 ; anil Thacker v. Hardy, cited ante, p. this.)

The broker must, under a penalty of £20. stamp his contract note if the securities 
exceed In value £5. and if lie sends a contract note unstam|>ed or sends no note at all 
lie cannot recover charges for commission, brokerage, or agency (Stamp Act, 1891, 
ss. r»2, 58 ; Revenue Act, 1898, s. 7). It is not usual to plead as a defence to an 
action for such charges that the contract was unstamped, as the objection will be taken 
by the Court, if by reason of the contract being denied on the pleadings or otherwise, 
the defect is brought to the notice of the Court.

(5) Strictly a broker should make for his employer a contract in all respects identical 
with that which he puts before such employer. (See ante. pp. 137,138,1121.) llut in trans
act ions on the London Stock Exchange, which are to be carried out in accordance with 
the reasonable usages of that Exchange, it is |iermissiblc for the broker to include in one 
contract with a jobber the contract for a particular employer with contracts for shares 
of the same kind for other employers (Àm'/f v. Hamhlet, [1901] 2 K. B. 53; 70 
L. J. K. 11.520; Xcatt v. (tatlfrey, [1901] 2 K. 11. 720 ; 70 L. J. K. B. 954), or to 
spread the contract of the particular employer amongst several jobbers (Levitt v. 
Hamhlet, supra ; J/enjamin v. Barnett, 8 Com. Cas. 244, 248 ; 19 Times Rep. 564).

It would, however, seem that the usage thus to “lump’’ an employer's contract with 
those of other employers must, if disputed, be proved by evidence, and the broker thus 
acting must be prepared to establish by entries in his books, or otherwise, that he appro
priated a proper part of the entire contract made with the jobber to answer his 
employer's order (//». ; JlerHnsen v. Hamhlet, [1901J 2 K. 11. 73 : 70 L. J. K. II. 600).
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agreed with and promised the defendant that he would do so if the defen
dant paid him the difference which would be payable in respect of the 
said first purchase on the said Exchange.

5. The defendant duly paid to the plaintiff the said difference, which
amounted to £------, on the------------ , 19—, but the plaintiff did not carry
over the shares upon the said Exchange or at all, but wrongfully closed the 
defendant’s account.

(Î. Further, or in the alternative, the defendant says that the plaintiff 
never did in fact buy the said shares for him or at all, or if he did he 
did not buy them upon the said Exchange.

Counterclaim.
The defendant, by way of counterclaim, repeats paragraphs 8—6, both 

inclusive, and claims—
(1.) The return of the money paid, £----- .
(2.) The profits which he would otherwise have made, £------, being the

difference on the account day,------------- , 19—.

The like, that the Plaintiffs were employed on the Terms that they should 
sell when there was a Profit, and that they failed to do so, with a 
Counterclaim for Damages.

1. The defendant denies that the plaintiffs did the alleged work, or did 
so, if at all, as stockbrokers for the defendant or at his request,or that the 
plaintiffs earned or became entitled to be paid the alleged commission or 
reward, or that the said commission and reward, or any part thereof, ever 
became or was due to the plaintiffs, or that the plaintiffs paid the said 
money, or any part thereof, or did so at the defendant’s request.

2. The defendant employed the plaintiffs verbally on the -----  ------,
19—, ns his stockbrokers, to purchase ------ shares in ------Gold Mines,
Limited, and to sell the same as soon as there was a profit thereon.

8. The plaintiffs accepted the said employment and purchased the said
shares at 2J ; and the said shares subsequently, on the------------- , 19—,
went to a profit of *, but the plaintiffs, in breach of their duty as the defen
dant’s stockbrokers, and of the contract constituted by their accepting the 
said employment, neglected to sell the said shares when there was such 
profit thereon.

4. The plaintiffs alleged that they subsequently sold the said shares at a 
loss, as alleged in the statement of claim, but the said sale was wrongful, 
being contrary to the terms of the said employment, and was wholly 
unauthorised by the defendant.

6. In the alternative, the alleged re sale was made negligently at a price 
less than the value of the shares, and at a price less than 2$, which the
plaintiffs might, on the------------- . 19—, by due diligence have obtained
for the said shares.
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Counterclaim.
U. The defendant repeats paragraphs 2, 3, 4, and ü of the defence, and 

says that the plaintiffs could and ought to have re-sold the said shares at a
profit of £------, and that by reason of their breach of duty and negligence
he lost that sum.

The defendant claims £----- .

Defines that the Stockbroker iliil not carry out the Terms of the Lmploymsnt 
unit wrongfully ClosetI the Defendants Account (r).

1. The defendant denies that the plaintiff purchased or sold the said 
stocks or shares or any of them, or paid the said money or any part 
thereof.

2. The defendant, on the------------ , 19—, verbally [or, as the case may
he] employed the plaintiff to purchase for him on the London Stock 
Exchange stocks and shares of the amount and description referred to in 
the statement of claim, on the terms—(1) that the plaintiff' should purchase 
the said stocks and shares on the London Stock Exchange ; and (2) that 
the plaintiff should make binding contracts between the defendant and 
third parties for the purchase of the said stocks and shares.

8. Further, or in the alternative, the defendant says that it was an express 
term of the said employment that the plaintiff should carry over the said
stocks and shares until the----- account, and should not close the account
or sell the said stocks and shares without reasonable notice to the defendant 
of his intention to do so.

4. The plaintiff, on the said day, verbally accepted the said employment 
on the terms aforesaid.

5. Save us aforesaid, the defendant denies that he employed or requested 
the plaintiff' to purchase the said stocks and shares, or to pay the said money 
or any part thereof.

ti. The plaintiff did not carry out the terms of the said employment, 
lie did not purchase the said stocks or shares, or any part thereof, on the 
London Stock Exchange, lie did not make any binding contracts between 
the defendant and third parties for the purchase of the said stocks and shares. 
[On the contrary, the alleged purchases and sales were wholly fictitious, or, 
the alleged sales were sales of the plaintiff's own stocks and shares to the 
defendant, and the alleged purchases were purchases by the plaintiff from 
the defendant.]

7. Further, or in the alternative, the plaintiff, contrary to the terms of
the said employment, and without any notice to the defendant, on the-----
——, 19—, wrongfully closed the said account and sold the said stocks and 
shares, or purported to do so.

( c) Sec ante, pp. 311.021. As to counterclaiming in respect of the cover deposited, see 
unto. p. 671.
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8. Under the aforesaid circumstances, the defendant denies that the 
plaintiff paid the alleged moneys or any part thereof, if at all, for the defen
dant or at his request, or is entitled to be indemnified by the defendant in 
respect thereof, or is entitled to be paid the alleged commission or any 
part thereof.

Defence by Brokers (Outside) to a Claim for Oamayes, dir., for not kuyintj 
amt selliiiy in accordance with the alleyed Terms of their Employment, 
on the London Stock Exchange (d).

1. The defendants admit that the plaintiff employed them as his brokers 
to buy and sell and carry over stocks and shares during the alleged period, 
but it was not a term of the employment that they should do so on the 
Loudon Stock Exchange, or that they should buy or sell or carry over 
from or to or with members of or on the said Stock Exchange.

2. The defendants rendered contract notes and accounts to [and wrote 
letters to] the plaintiff, but they made no representation therein or thereby, 
or at all, that their dealings for the plaintiff' were on, or with members 
on or of, the said Stock Exchange. They do not admit they made any 
such representation as is alleged.

8. They admit that the plaintiff made the alleged payments, but they 
deny that he did so in the alleged belief, or on the faith of the alleged 
representations, and except as above they deny the allegations contained in 
paragraph 8 of the claim.

■1. They did buy and sell the said stocks and shares for the plaintiff as 
his broker, and were entitled to be indemnified by the plaintiff in respect 
of liabilities, and to be paid lor their services, and the payments made 
were on account of such liabilities and services, and not otherwise.

Ô. They deny that they did not make contracts for the plaintiff' as his 
agents and brokers with other persons, and they sty that they by their 
accounts, contract notes, and letters, only charged the plaintiff the prices 
at which they so bought for him, and allowed and paid him the full 
prices at which they so sold for him.

ll. They were not guilty of the alleged, or of any, breach of contract 
with, or duty to the plaintiff.

(</) See nute, |i. HI 2. Sonic persons outside the Stuck Kxchaugc net as dealers and 
not as lir ikers. Such [strains may, by charging commission as brokers on their 
accounts and contract notes, or otherwise misrepresenting their true position, give to 
a person dealing with them in ignorance of their true position a right to repudiate 
purchases and sales mode apparently through them, hut in reality with them. (Sec 
Stusye v. Luisît:; Xiehuteos v. MsesHehl, cited note, p.312; and see Schwabe and 
Itranson. pp. 183, 228.) Contracts I n't ween principals are not governed by the same 
Stamp Acts as those between brokers ami their employers. Where therefore an outside 
dealer acts not as broker but as a principal, a -ix penny agreement stamp is, in general, 
required to be put on the contract note.
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Sunday Trading (e).

Tender (/).

Defence of Temler before Action (/).
As to the whole [or, As to £----- , parcel] of the money claimed, the

defendant made tender before action on the — —, 10—, of £---- ,
and he now brings that sum into Court.

(See R. S. 1883, A ftp, /A, Sert. IV.)

(/») By the Sunday Observance Act, 1077 (29 Car. 2, c. 7), s. 1, “No tradesman, 
artificer, workman, labourer, or other person whatsoever, shall do or exercise any 
worldly labour, business, or work of their ordinary callings upon the Lord's Day, 
or any part thereof, works of necessity and charity only excepted.” Hence a contract 
made on a Sunday in the exercise of the ordinary calling of a person is not, in general, 
enforceable by action (Fennell v. Ridler, 5 B. & C. DM» : Norton v. Powell, 4 M. & (1. 
42 ; Simp*on v. Nieholl*, 3 M. & W. 240 ; Scnrfe v. Morgan, 4 M. & W. 270 ; Smith v. 
Sparrow, 4 Bing. 81 ; II. v. Cleworth, 4 B. & S. 1*27 : 33 L. J. M. C. 70). But a defence 
under this statute is not available in an action brought by an innocent person, who at 
the time of making the contract had no knowledge of the facts constituting the 
illegality (Blorttome v. William*, 3 B. k C. 232).

By the Bills of Exchange Act, 1882 (45 k 46 Viet. c. 61), s. 13 (2), a bill is not 
invalid by reason only that it bears date on a Sunday.

(D This defence must not be confounded with the defence of “ Tender of Amends," 
which is given by some special statutes ns a protection to persons acting, or intending to 
act. under those statutes, or acting in some official capacity. (See port. p. 911*.)

The defence of tender consists in the defendant having been always ready and 
willing to pay the debt and having tendered it before action to the plaintiff, who refused 
to accept it. It is a performance of the contract by the defendant so far as he could 
perform it, and was not prevented by the plaintiff’s refusal. (See Dixon v. Clark, 5 
('. B. 365.) It is not available in actions for unliquidated claims (Dearie v. llarrett, 
2 A. A E. 82 ; Davy* v. Rieka rd*on, 20 Q. B. D. 722 ; 21 lb. 202 ; 57 L. J. Q. B. 409).

If the debt l>c payable on a certain day, as by a bond conditioned to pay a sum of 
money on a particular day, or by the acceptance of a bill, or the making of a pro
missory note, the debtor is bound to tender on the precise day, and cannot plead a 
tender made /nut diem (1 Wms. Saund., 1871 cd., p. 40 ; flume v. Peplor, 8 East, 
168 ; Poole v. Tv/abridge, 2 M. k W. 223 ; Dixon v. Clark, 5 C. B. 365, 379 ; Dobie v. 
Larhan, 10 Ex. 776). The drawer or indorser of a bill may, perhaps, tender the amount 
within a reasonable time after notice of dishonour, provided he does so before action 
( Walker v. Dame*. 5 Taunt. 240 ; but see Sigger* v. Lewi*, 1 C. M. k R. 370)- Where 
a bill or note is payable on demand, a tender of the amount of the note with interest 
may be made at any time before action (Norton v. Ellam, 2 M. k W. 461, 463).

The statute 4 k 5 Anne, c. 3, s. 12, which gives the plea of payment port diem to 
actions on money bonds, does not entitle the obligor to make or plead a tender pott 
diem (Dixon v. Parke*, 1 Esp. 110 ; sec ante, p. 620 ; though see Murray v. Earl of 
Stair, 2 B. k C. 82, 92). Hence, where the debt is payable on a particular day, a 
defence of tender should show that the tender was made on the day fixed. Where the 
debt is not payable at any particular time, the defendant may plead that the tender 
was made before action, and if the plaintiff in such case relics on the debt being pay
able on a particular day and the tender not being made in time, he must reply such 
farts specially. (Sec Smith v. Manner*t 5 C. B. X. 8. 632 : 28 L. J. C. P. 220.)

Tender of a smaller sum cannot be made in respect of a single entire debt of a larger
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amount, the creditor not being bound to accept less than his whole demand (Dixon v. 
Clark, 5 C. B. 365) ; and the debtor is not entitled to apply a set-off in reduction of 
the amount due, so as to make a tender of the residue sufficient {Scories v. Sud grove, 5 
E. & B. 639 ; Phillpotts v. Clifton, 10 \V. R. 135). Consequently a tender of part only 
of an entire debt admitted to be due is invalid, and a defence setting up such tender 
would be open to objection in point of law if the facts appeared on the pleadings. If 
in such case the facts do not appear on the pleadings, the plaintiff, in answer to such 
defence, may reply that the sum tendered was in respect of a larger sum due on a 
single entire cause of action (Hcskcth v. Fawcett, 11 M. Sc W. 356 ; Dixon v. Clark, 5 
C. B. 365 ; Scarlet v. Sad grove, supra).

Tender of a larger sum than the debt due, requiring change, is not a good tender of 
the smaller sum (Robinson v. Cook, 6 Taunt. 336).

If a sum is tendered in payment of several debts without appropriation, and is not 
sufficient to cover all, it is not a sufficient tender of any one of the debts (Harding ham 
v. Allen, 5 C. B. 793).

A tender must l>e unconditional, but it may be under protest, or with a reservation 
of all rights {Scott v. Uxbridge, $c. By. Co., L. R. 1 C. P. 596 ; 35 L. J. C. P. 293 ; 
Greenwood v. Sutcliffe, [1892] 1 Ch. 1 ; 61 L. J. Ch. 59).

If a demand is made by the creditor's solicitor for payment of a debt payable on 
demand, a tender may be made of the amount of the debt, without tendering the costs 
of the solicitor's letter. (See Kirton v. Braithwaite, 1 M. & W. 310 ; Caine v. Coulton, 
1 H. & C. 764 ; 32 L. J. Ex. 97.)

Tender to or by one of several joint creditors or joint debtors is a valid tender. (See 
ante, p. 746 ; D agios v. Patri.k, 3 T. R. 683.) Tender may be effectually made to 
anyone authorised to receive payment of the debt (Good land v. Blewith, 1 Camp. 477 ; 
Kirton v. Braithwaite, 1 M. & W. 310) ; and it may be made by an agent of the debtor 
(Read v. Goldring, 2 M. & S. 86). If made to an agent of the creditor, it must be in 
cash unless the agent has authority to take payment otherwise than in cash. Thus 
a solicitor authorised to receive payment of a mortgage debt has no implied authority 
to take a cheque, and therefore tender to him of a cheque is not a good tender (Blunt- 
berg v. Life Interests Co., [1897] 1 Ch. 171 ; 66 L. J. Ch. 127).

By Ord. XXII., r. 3, “ With a defence setting up a tender before action, the sum of 
money alleged to have been tendered must be brought into Court.”

If the defendant pleads a tender before action, without making such payment into 
Court, the plaintiff may apply to have the defence set aside.

If the defendant is successful on the issue of tender, he is entitled (subject to the 
discretion of ti.e Court or judge) to have judgment for the costs of the acti-.n (see Dixon 
v. Clark, 5 C. B. 365, 377) ; but if there is any doubt as to the sufficiency or proof of 
the tender, it is safer to plead payment into Court only, because, if the defendant fails 
on the issue of tender, where no other defence is pleaded, he has ordinarily to pay all 
the costs of the action, whereas, if he pleads payment into Court, and issue is joined on 
that defence, he has only to pay the costs up to the time of pleading, unless the plaintiff 
succeeds in recovering a larger sum.

Money paid into Court under a defence of tender and taken out by the plaintiff under 
Ord. XXII., r. 5, is not “ recovered " by the plaintiff within the meaning of the County 
Courts Act, 1888 (51 Sc 52 Viet. c. 43), s. 116, as to costs. (Sec James v. Vane, 2 K. Sc 
K. 883 ; 29 L. J. Q. B. 169.)

Tender may be pleaded to a counterclaim ; and if so pleaded the money must be paid 
into Court (Ord. XXIII., r. 4 : Ord. XXII., r. 3).

If money paid into Court und r a defence of tender is taken out, the plaintiff taking 
it out will have no right to costs until the issue of tender is determined (Griffiths v. 
Ystradyfodwg School Board, 24 Q. B. D. 307 ; 59 L. J. Q.jB. 116).
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Defence of Tender where the Tender was made hy Cheque (g).

The ilefen.lant on the------------- , 19—, made tender to the plaintiff of
the said £----- , and he now brings the same into Court.

Particulars :—
The defendant at the time of the tender tendered and produced to the 

plaintiff a cheque drawn hy the defendant in favour of the plaintiff on
Messrs.------, bankers, requiring them to pay to the plaintiff the said £------,
and the plaintiff then did not object to the tender being by cheque, but 
only that the amount tendered was insufficient to satisfy his claim, and 
waived his right to have payment otherwise than by such cheque.

Reply that a Sum taryer than the Amount tendered was due in respect of 
an Entire Cause of Action.

At the time of the alleged tender a larger sum than the said £------,
viz.., the sum of £----- , which is [parcel of] the plaintiff’s claim in this
action, and which included the said £----- , was due from the defendant
to the plaintiff as one entire sum and on one entire contract, in respect of
the matters mentioned in [the------paragraph of] the statement of claim,
and the defendant made the alleged tender in respect of the said larger 
sum which was so due to the plaintiff.

Reply to a Defence of Tender before Action, denying that the Defendant was 
Ready ami Witting to pay the Debt (h).

The defendant, after the said £—— became due and payable, was not 
ready and willing to pay the said £------ to the plaintiff [and on the

(g) To make a tender strictly legal the money must be actually produced unless such 
pr, d,.ction is expo ssly or impliedly dispensed with by the creditor (/> p. Darch, 21 
L. J. Bank, at p. 75).

Though a tender should strictly be in current coin, or Bank of England notes, a 
tender in country notes or by cheque is valid if the only objection expressed is that 
the amount is insufficient, as the payee having stated what his objection is, will be taken 
to have waived the objection to the form of the tender (Polgltiw v. Olirer, 2 C. k J. 15 ; 
Jems v. Arthur, 8 Dowl. 142). A legal tender may be made in gold to any amount, ill 
silver to an amount not excee ling forty shillings, in brome to an amount not exceed
ing one shilling (Sit Viet. c. It), s. 4). Bank of England notes arc legal tender in 
payment of sums above £5 (3 it 4 Will. 4, c. 98, s. 6).

V‘) When no reply is delivered or issue is joined on a defence of tender the fact of the 
tender, and of its having been made at the alleged time, and in a proper manner, is put 
in issue.

The defence of tender involves the defendant's continued readiness and willingness 
to pay the debt (//awe v. Peploe, 8 East, 168, 169); and although the form above 
cited from the K. S. C., 1883, App. D., Sect. IV., contains no express averment of such 
readiness and willingness, such an averment is to be implied. The plaintiff may with
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, 1!)—, verbally refused to pay the same, although payment 
thereof was tlieu demanded by the plaintiff],

—♦—

Truck Acts(i).
—♦—

AVaivbr.

See “ Hills of Exchange," ante, p. GO!) ; “ Conversion," /ml, p. 824.

Warranty (k).

Denial of Warranty,

The defendant did not warrant as alleged [or denies that he made the 
alleged or any warranty].

Denial of Breach of Warrantg : see ante, p. .",27.

Defences lo Actions for the Price of Goods sold hg Sample, that the Goods 
were, not equal lo sample: see “ Sale of Goods," ante, pp. 760, 763.

Defences to like Actions that llie Goods were sold with a Warrant g, and did 
noI correspond with such Warranty : see '• Sale of Goods," ante, 
pp. 760 el seq.

For like Defences, with Counterclaims for S/iecial Damages for the Breach 
of Warranty, see “ Sale of Goods," ante, pp. 761, 762.

leave reply to such defence of tender by denying the continued readiness and willing
ness of the defendant to pay. (See ante, p. 797.) Rut this in practice is not considered 
necessary.

Where the plaintiff relies on the facts that he demanded the sum before or after the 
tender, and the defendant refused to pay it (see 1 Wins. Saund., 1871 ed., 38(c); 
Johnson v. Cloy, 7 Taunt. 4SI» ; Ptsilc v. Tamhridge, 2 M. A W. 223), there seems no 
objection to pleading with leave a special reply stating those facts. A reply merely 
denying readiness anil willingness to pay, or alleging a demand and refusal of payment| 
admits the tender to have been sufficient, ami regimes to lie sup|»orted by proof of a 
suliseguent demand of the exact sum tendered. (See Spyhry v. Hide, 1 Camp. 181, 
Hirers v. ticighths, 5 It. A Aid. 1130.)

(i) See the Truck Acts, 1 A 2 Will. 4, c. 37 ; 50 A 51 Viet. c. 46 ; 59 A 60 Viet. c. 
44 ; Pillar v. Lynei Cool Co.. L. It. 4 C. I*. 752 ; Host v. O. By. Co., [1891] 11). R. 
601 ; 60 I,. ,1.1). R. 216 ; Hewlett v. Allen, [1894] A. C. 383 ; 63 L. J. (j. H. 608 ; Williams 
v. Worth's War. Collieries, [1904] 2 K. R. 44 ; 73 K. R. 575. The Truck Act, 1896 
(59 A 60 Viet. c. 44), contains provisions as to fines and deductions from wages of 
workjieople, and prohibits them when unreasonable in amount. See Nt/alrr v. Mallaiol 
hire fh., [1905J 2 K. B. 448 ; 74 I,. .1. K. R. 614.

(5) See ante, pp. 314, 527.
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Work

Defence denying that the allege.1 Work was done.

The defendant denies that the plaintiff did the alleged work [and labour, 
or provided the alleged materials] or any part thereof [nr The plaintiff 
did not do any of the alleged work (or provide any of the alleged 
materials) ].

Defence to an Action fur the Price nf Work alleged to have been done at 
the Deques/ of the Defendant denying the Request.

The defendant denies that he requested [or employed] the plaintiff to do 
the alleged work [andlabour, or to provide the alleged materials] or any part 
thereof [or that the same was done or provided (if at all) for him or at 
his request or under any circumstances such as would render him liable to 
pay for the same] [or The defendant did not request the plaintiff to do the 
alleged work (or to provide any of the alleged materials) or any part 
thereof].

Defence Had the Pries charged are not Fair or Reasonable (Jck).

The prices charged were not agreed prices and the defendant denies that 
the same are fair or reasonable.

Defence to a like Action, that the Work aw done so negligently and im
properly as to be of no Value (I).

The alleged work was done so negligently and improperly that it was and 
is of no value and absolutely useless.

Particulars :—[Show how the work was done negligently and improperly.]

(M) Under this defence the defendant will not usually be ordered to deliver 
particulars (James v. lladnor District Council, 0 Times ltcp. 240).

(/) See liste, pp. 325, :i2ti. Where there is no express contract as to price, it is implied, 
where the work is work to lie paid for, that a fair and reasonable price is to be paid, 
and it is in such case a defence pro tanto that the work was done in a negligent or 
improper manner (Farnsworth v. Garrard, 1 Camp. 38), Where the work is done 
under an express commet as to price, a counterclaim is the usual method for recovering 
damages for inferiority to contract of work done or materials provided (see, as examples, 
Lore v. llotme, 10 1). 11. D, 28ti ; 52 L. J. Q. 11. 270 ; Marltay'p. Bannister, 10 Q. 11. II. 
171 ; 55 L. .1. Q. It. 100), though it is in such cases permissible to make use of inferiority 
to contract of work done as an answer pro tanto to the claim for the contract price. 
Where it is sought to recover damages arising from the inferiority of the work, it is 
necessary to counterclaim or bring a cross-action for that purpose. (See Micltny v. 
Bannister, supra.)

I1.L. il F
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Defence that the Plaintiff nsed Inferior Materials and did ml complets the 
Work according to Contract, with a Counterclaim for Damages {m).

Defence.
1. The defendant says that the work referred to in the statement of 

claim was not according to contract. By the contract in writing between
the plaintiff and the defendant, dated the------------- , 19—, under which
the work was done and materials provided, it was agreed that first class 
materials only should be used, and that the work should he completed in 
the best style to the satisfaction of the architect.

2. Inferior materials were used, and the work was not completed in the 
best style, and was not completed to the satisfaction of the architect.

Particulars :—[State the defects."]

Connterc'aim.
3. The defendant repeats the defence and says that by reason of the 

breaches of contract stated he has sustained the following damage, viz. 
[state the damage].

The defendant claims £----- .

Defence that Payment was only to he made on the Certificate of the Architect, 
and that he had not certified(»).

1. The alleged work was done and the said materials were provided, if at
all, under a contract [in writing dated the------------- , 19—], whereby pay-
n "nt was to be made only upon the certificate of the architect.

2. No certificate of the architect was made or given in respect of the 
alleged work or materials.

Defence that Extras were only to be paid for if ordered hy the Architect 
in Writing, and that the Claim is for Extras not so ordered (n).

1. The claim of the plaintiff is in respect of extras or additions to the
contract in writing dated the------------- , 19—, between the plaintiff and
the defendant, and it was by the said contract provided that no extras or 
additions should be charged for unless ordered in writing by the architect.

2. The extras and additions, the price of which is now sued for, were not 
ordered in writing by the architect.

(in) See preceding note.
(») Sec ante, p. 326, as to the absence of certificates. Where a contract stipulates 

that no extra work shall be paid for unless ordered in writing, the price of extra work 
done without such order cannot be recovered (llustrl v. Iiscount Sa da Masdiera, 13 
l'. B. N. 8. 14V ; 32 L. J. 0. P. 68 ; Kirk v. Bromley Union, 2 Phill. 640 ; Tkartis 
Sulphur Co. v. M'Elroy, 3 App. Cas. 1040).
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Defence and Counterclaim to nn Art inn for Work mid Materialn («).

Defence. •

1. Except as to £200. parcel of the money claimed, the architect did not 
grant his certificate pursuant to the contract.

2. As to £200, parcel of the money claimed, the defendant brings [or, 
I ai brought] into Court £200, and says that sum is enough to satisfy the 
plaintiff's claim herein pleaded to.

Counterclaim.
:!, The contract contained a clause whereby it was provided that the 

plaintiff'should complete the works by the 81st of March, 19—, or in default 
pay to the defendant £1 a day for every subsequent day during which the 
works should remain unfinished, and they remained unfinished for sixty- 
one days to the 81st of May.

The defendant claims £01.
(K. S. C„ 1888, Aji/i. E., Seri. II.)

Ite/di/ lo lux I firernlini/ Defence and Counterclaim.
1. As to the first paragraph of the defence, he joins issue.
2. As to the second paragraph thereof, the plaintiff accepts the £200 in 

satisfaction.

(«) As to the absence of certificate, see ante, p. 32(5 : aiul as to payment into Court 
see ante, p. 748.

Where n fixed sum per day, per week, or per month is expressed in the contract to be 
paid, after a certain day, until completion of the work contracted for, if it is not com
pleted by such day, the sum thus fixed is, in general, to be regarded as liquidated 
damages {Fletcher v. Dyche, 2 T. li. 32 ; Jones v. St. John's Coll., infra ; Lan' v. Local 
Hoard of lied ditch, [1832] 1 (). It. 127 : 111 L. .1. Q. It. 172 ; Steymann v. O'Connor, 
81 L. T. 627).

In building contracts, where there is a clause that alterations or extras entailing 
further work are not to affect or vitiate the provisions as to time of completion, or as to 
penalties for delay, it is no answer to a claim for delay in completion or for such penal
ties that the delay was due to the act of the employer in requiring such alterations or 
extras (./ones v. St.John's Coll., L. K. (i <). 11. 115 : 40 L. J.Q, 11. 80). And this is so where 
the contract contains clauses which, by necessary implication, prevent the inference from 
arising that the time was to be extended, or the penalties not to be recoverable in ease 
of the employer causing delay by requiring alterations or extras (7Z>.). Hut in the 
alfsencc of such clause or clauses, delay due to the acts or defaults of the employer, or 
of those for whose acts or defaults he is responsible, would be excused, and penalties 
for delay in such ease could not Ik* recovered (Roberts v. Hury Commissioners, L. 11. 
5 0. V. 310; 38 L. J. O. P. 307 ; Laicson v. Wallasey Hoard, 11 Q. 11. D. 220 ; 52 
!.. J. Q. It. 302 : Ibdd v. Chart on. [1807] 1 Q. It. 50$) ; 00 L. J. Q. It. 477). The 
general rule of law, in the absence of stipulation to the contrary, is that a party 
cannot take advantage of non-fulfilment of a condition, the performance of which has 
been hindered by himself (Com. Dig., Condition, L. ; llohcrts v. diary Commissioners, 
supra"), and cannot sue for a breach of contract occasioned by his own breach of contract 
(lh. ; Laicson v. Wallasey Hoard, supra).

8 F 2
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The plaintiff, ns to the counterclaim, says that—
:!. The liquidated damages were waived by ordering extras and material 

alterations in the works.
Particulars :—
4. The defendant waived the liquidated damages by preventing the 

plaintiff from having access to the premises till a week after the agreed time. 
8 188:1, App. Sect. II.)

Defence to a Claim on et Bailtling Contract referring tv the Contract amt 
elating the mn-jmformanre of Conditione Precedent, trilh a Counterclaim 
for Penalties and Breach of Contract.

Defence, Counterclaim, and Set-off.

Defence.
1. By a contract in writing dated the — ------, 1!)—, made between

the plaintiff and the defendant (to which the defendant craves leave to refer 
as if it were fully set out herein) the plaintiff agreed to do certain building 
work for the defendant for the contract price of £— subject to (inter 
alia) the following conditions :—

(a) That the plaintiff should do and complete in a good and substantial
manner the works referred to in a certain specification and certain 
plans.

(b) That lie should complete the works by the , 111—, or forfeit
out of the contract price [«/•, pay to the plaintiff] £5 a week 
until completion.

(e) That no alterations additions or extras should lie paid for unless 
ordered in writing.

id) That alterations, additions, or omissions should not avoid the con
tract, but that they should be measured and valued and added to 
or deducted from the aforesaid contract price.

(e) That the contract price should lie payable in four payments, the fourth 
of which, being the balance, should be paid within three calendar 
months after the whole of the works should have been completed 
and finished, the accounts made up, and the building handed over 
to the defendant.

If) That the plaintiff'should not lie entitled to receive the said balance 
until the architect bad certified that the whole of the works had 
been completed and finished tq his satisfaction.

2. The work referred to in the statement of claim is alleged to have been 
done under the said contract, and the balance sued fur is claimed and alleged 
to lie the balance due under the said contract, but for the reasons hereinafter 
stated the defendant denies that the said or any sum is due. Save as 
aforesaid the defendant never agreed or otherwise became liable to pay for 
the said work or any part thereof.
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;!. The said works were not done or completed, and such doing and com
pletion was a condition precedent to the plaintiff’s right to be paid the said 
balance (if any).

4. Tbc works were not completed by tbe se:d-------------- , 19—, and the
plaintiff forfeited £."> a week which the defendant is entitled to deduct 
from or sot off against bis claim. The works were not completed at the 
time of the commencement of this action, or in the alternative not until the -----,19-,

û. I’art of the claim is for alterations, additions and extras which were 
not ordered in writing.

(i. The plaintiff is claiming payment for many things as extras or additions 
which were included in and covered by the con tract price, and are not extras 
at all. Moreover the amounts claimed for extras and additions arc excessive 
and unreasonable.

7. Alterations and omissions were made and the defendant is entitled to 
credit for tbc amount of these as measured and valued. The plaintiff has 
omitted to give credit for these. Un such credit being given it will be found 
that the defendant has oveipaid the plaintiff.

5. Tbc defendant paid to the plaintiff tbc first three of tbe said four 
payments. No further payment ever liecame due from the defendant. 
The three calendar months provided for by the contract (sec ante, 
paragraph 2 (e) ), had not elapsed at the time of tbe commencement of this 
action.

9. The architect has not given tbc certificate required by the contract as 
a condition precedent to the defendant’s liability to pay.

Counterclaim and Set-off.

10. Tbe defendant repeats paragraphs 1, 3 and 4 hereof.
11. l!y reason of the works not being done and completed the 

defendant has had and will have to employ other persons to do and 
complete tbe same, and has incurred and will incur expenses in so 
doing.

12. By reason of the non-completion of the works by the said time the 
defendant is entitled to deduct the said £5 a week and be has overpaid 
the plaintiff and is entitled to recover the amount so overpaid. In the 
alternative the defendant says that the plaintiff did not complete the works 
within a reasonable time, and lie claims damage for the delay and loss of 
use of tbe premises.

13. Particulars under paragraphs 5, (1, 7, 11, and 12 hereof arc delivered 
herewith.

Tbe defendant claims i—
(1.) £200 and to set off an equal sum parcel thereof against the 

amount (if any) found due to tbe plaintiff.
(2.; £------ damages.
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lliffnirr Hull the Plaintiff tea» Pinjiloi/Pil iiibjrit lo m lu ni (‘nniMumt U'lnrli 
tent nul fuljilM, an7 a I’ounleirlaim fur Unnuujrt.

Defence and Counterclaim. 

I tefence

1. The defendant denies that the plaintiff did the said work or labour 
or supplied the said materials or any part thereof. He denies that the 
plaintiff did so (if and so far as he did so at all) for or at the request of the 
defendant.

i. The defendant employed the plaintiff on the terms of an agreement in
writing dated the------------ , 11)—, to do certain work and labour and to
provide certain materials therefor, and the plaintiff accepted the said 
employment and agreed to do the said work and labour and provide the 
said materials on the terms :—

(a) That the said work and labour should be done well and efficiently mid 
with skill and care and in a proper and workmanlike manner.

(it) That the said materials should he good and suitable and should be 
properly and well and skilfully supplied applied and used.

(e) That the said work and labour should all be done and completed.
(d) That the said work and labour should be done and completed and

the said materials supplied within a reasonable time.
(e) That as to part of the said work and labour and materials which

were comprised in a specification sent by the plaintiff to the defen
dant on the------------- , 11)—, the same should be done and
supplied in accordance with the terms aliove set out for the sum of 
£------.

(f) That as to part of the said work, labour, and materials, viz. the drains,
the same should be done and supplied in accordance with the 
above-mentioned terms at a cost not exceeding £------.

d. In pretended performance of the said agreement and terms, the 
plaintiff did so much of the work and labour and supplied so much of the 
materials referred to in the statement of claim ns he in fact did or supplied 
at all.

4. The said work and labour done and materials supplied by the plaintiff" 
were not done or supplied in accordance with the said agreement and terms, 
and the plaintiff" broke the said terms in the following respects, viz. :—

(a) The said work and labour was not done well or efficiently or with
skill or care or in a proper, sufficient or workmanlike manner, but 
on the contrary was done badly and inefficiently and without skill 
or care and in an improper and unworkmanlike manner.

(b) The said materials were not good or suitable or properly or well or
skilfully supplied applied or used, but on the contrary the said 
materials were bad and unsuitable and were supplied applied and 
used improperly badly and unskilfully.
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(c) The said work and labour was not all done and completed, but on the 
contrary much of it was left undone altogether and much of it was 
left in up unfinished and incomplete state.

id) The said work labour and materials, so far as the same were done 
and supplied at all, were not done or supplied within a reasonable 
time, but on the contrary the plaintiff greatly and unreasonably 
delayed the same.

(c) The part of the said work labour and materials agreed to be done for
the sum of £------and which forms the first item of the plaintiff’s
claim, was in the respects above mentioned not done in accordance 
with the said terms, and much of the work labour and materials 
which the plaintiff agreed to do and for which he now seeks to 
charge the said sum were not done or supplied at all.

(I) That as to the part of the work labour aud materials which the
plaintiff agreed to do and supply for £------(and which forms the
last item of the claim) the same was in the respects above men
tioned not done in accordance with the said terms, and the 
plaintiff now seeks to charge £------instead of £------ for the same.

û. By reason of the matters aforesaid, the said work and labour and 
materials were worthless or worth far less than the amount sought to be 
recovered by the plaintiff and less than the £,"i0 which the defendant has 
already paid to the plaintiff and which is credited in the statement of claim.

6. As to the third item of the claim, viz. £------, the defendant admits the
same but says that the plaintiff’s claim in respect thereof was satisfied and 
discharged by the payment of £----- credited in the statement of claim.

7. The plaintiff’s charges are excessive and unreasonable, both as regards 
the quantities and amounts charged for and the prices charged.

8. In the alternative and whilst denying liability the defendant brings 
into Court £100 (being £75 which he was ordered to pay into Court to 
abide the event on an application under Order XIV., and which lie now 
appropriates for the purpose and £20 additional), which he says is sufficient 
to satisfy the plaintiff’s claim (if any) (p ).

Full particulars under paragraphs 4 and 7 are delivered herewith i—

Counterclaim.
9. The defendant repeats paragraph 2 of the defence, and says that the 

plaintiff at the times when the said agreement was made well knew that 
the defendant required the premises where the said work and labour was 
to l>e. done, aud the said materials supplied, for the purpose of carrying 
on there his business of a tailor, and that for that purpose it was essential 
that the defendant should get the said work and labour done and materials 
supplied as quickly as possible.

10. The defendant repeats paragraphs 3 and 4 of the defence.

(/*) See rtufr, p. 750.
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11. The defendant further says that the plaintiff did part of the said 
work negligently, carelessly, and unskilfully, and omitted to take proper 
steps to secure the safety of the premises, whereby one of the walls thereof 
was undermined and has subsided, and the premises have been greatly 
injured. The plaintiff moreover negligently allowed the water to escape 
and injure the ceilings and walls and other parts of the premises.

12. By reason of the breaches and matters stated in paragraphs :t, 4, 10, 
and 11 hereof the defendant has had and will have to do and supply much 
of the said work, labour and materials himself, and will have to reinstate 
and repair the said wall, ceilings and premises, and has had and will have 
to undo much of the said work and to do the same and supply the 
materials over again, and lie has incurred and been put to, and will incur 
and be put to, mncli expense, trouble, inconvenience, delay and loss, and 
he has been and will be greatly hindered, delayed, and inconvenienced in 
his said business, and lost and will lose the profits thereof, and was and 
is and will be otherwise injured.

Particulars under paragraphs 11 and 12 arc delivered herewith.
The defendant claims £------.

The like.

Defence and Counterclaim.

Defence.

1. The defendants deny that the plaintiff did the work, or rendered the 
services, or supplied the materials, referred to in paragraphs 2 and 3 of the 
statement of claim and the particulars thereunder, or any part thereof, or 
that he did so (if at all) at their request.

2. By a contract in writing dated the------------- , 19—, and made
between the plaintiff" and the defendants, the plaintiff agreed to do, 
execute, and perform in a workmanlike and substantial manner the whole 
of certain work therein specified, according to the plans, specifications, 
and bills of quantities therein referred to, and to entirely finish and
complete the same on or lief ore the-------------, 19—. The alleged work,
services and materials referred to in the statement of claim were done, 
rendered and supplied (if and so far as they were so at all) in pretended 
performance of the said contract.

3. By the said contract the certificate of the engineers was made a 
condition precedent to the plaintiff’s right to recover any payment. No 
such certificate has beeu granted in respect of the work, services and 
materials now claimed for.

4. By the said contract the plaintiff ’s right to payment was conditional 
on the plaintiff completing or being ready and willing to complete the 
whole of the work. The plaintiff did not complete the whole of the work, 
and was not ready or willing to do so, but on the contrary lie abandoned



WORK. &09

the same on or about the------------- , 19—, and refused verbally on the
-------------, 19—, to proceed with or complete it.

The contract provided that in the event of the plaintiff not 
proceeding with the work to the satisfaction of the engineers, it should 
be lawful for the defendants to rescind the contract as regards the plaintiff, 
and that thereupon the amount then already paid to the plaintiff by the 
defendants should be considered to be the full value of the work executed 
by the plaintiff. The plaintiff did not proceed with the work to the 
satisfaction of the engineers, and thereupon the defendants on or about
the------------- , 19—, rescinded the contract in accordance with the said
provisions, and gave the plaintiff written notice dated that day that they 
Imd done so.

(i. The work was not done in a workmanlike or substantial manner, but 
was done so badly that it was useless.

7. The amounts claimed are excessive, both as regards the amounts and 
ipiantities claimed for and the prices charged.

Counterclaim.
8. The defendants repeat paragraphs 2, 0 and C of the defence.
9. By entering into the said contract the plaintiff impliedly warranted 

that he was competent to perform the same.
10. The plaintiff broke the said contract and warranty in the following 

respects :—
(a) He was not competent to perform the said contract.
(b) He did not and would not do the work in a workmanlike or substantial

manner, but did so much as lie did at all unskilfully aud badly.
(c) lie did not do the work in accordance with the plans and specifications.
(d) Contrary to the terms of the contract he sublet a portion of one of

them without the consent of the engineers.
(e) He did not or would not finish or complete the said work, but

on or about ------ ----- , 19—, abandoned the same, and on the
------------- , 19—, verbally refused to proceed with or complete it.

Particulars are delivered herewith.
11. By reason of the premises the defendants had to employ another

contractor to do and complete the said work, and had to pay him £-----
beyond the amount they would have had to pay the plaintiff' had he 
performed the said contract.

12. Further, by reason of the premises the work done by the plaintiff
was useless and worthless, or worth far less than the £----- paid to him by
the defendants on account thereof, and the plaintiffs lost the £----- .

13. Further, the plaintiff did the work so badly and unskilfully that 
he wrongly opened the highway in the wrong place for a distance of 
03 yards and left it so open, and the defendants were compelled by the
— County Council to close it up at a cost of £------. which they
lost.
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14. Further, the completion of the work was greatly delayed and the 
defendants lost the use thereof. Under the contracts with the plaintiff
completion was due on the-------------, 19—. The work was not completed
by the new contractor until the-------------, 19—.

The defendants claim :—
(I.) £------- •

(2.) £------- •
(8.) £------
(4.) Damages.

The tike, lu a Churn by a Sub-contractor against the Contractor.
Defence and Counterclaim.

Defence.

1. The defendant admits the making of the agreement dated the------
----- , 19—, but he requires the same to be produced and referred to for the
terms thereof which he does not admit are sufficiently or correctly stated in 
the statement of claim.

2. Hy the said agreement the plaintiffs agreed to execute for the defendant 
the whole of that portion of certain work which the defendant had agreed 
to execute comprised under the heading of Plumber, Glazier, Bell Hanger, 
Heating Gutters, Pipes and Painting as set forth in the bill of quantities, 
prepared for the purpose of a contract entered into by the defendants 
with G. H.

3. Hy the said agreement it was agreed (inter alia)—
(a) That the whole of the work to be done by the plaintiffs should be

completed to the entire satisfaction of the defendant.
(b) That the plaintiffs should be bound to comply with every condition

of the contract by which the defendant had become bound to the 
said G. H., and that it should not be lawful for the plaintiffs to 
claim or otherwise charge the defendant for any work or put him 
to any cost whatsoever which had not nor would be allowed to him 
by the architect, and that the plaintiffs should hy the said agree
ment become bound to accept any settlement which might be 
imposed upon the defendant by the said G. H. or his 
architect, and that the plaintiffs should bear every charge and 
expense which the architect might impose upon the defeudant in 
connection with the work undertaken by the plaintiffs to be 
executed for the defendant.

(c) That in case any variation might be necessary from any cause such
variation should not be executed without a written order from the 
defendant or it should not be paid by him, and any such variation 
should be valued at the price set forth on the schedule of prices 
supplied by the plaintiffs to the defendant for the purpose, and in
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oiise it would not fairly apply then the plaintiffs should be bound 
to accept the valuation allowed to the defendant by the architect 
and no more.

(d) That payment should be made periodically to the plaintiffs at the 
rate of eighty per cent, of the value of work actually executed and 
the balance twelve months after the entire completion of the work 
on the production of the architect’s certificate of completion less 
any sum that became due from the plaintiffs to the defendant for 
work not executed or otherwise.

4. The defendant has paid the plaintiffs for all the work and fur every
thing that has been allowed to him by the architect aud the said architect 
lias decided that no more is due and has imposed this settlement on the 
defendant, and the defendant says that under the said contract the plaintiffs 
are not entitled to claim or otherwise charge the defendant any more or to 
put him to any further cost.

5. The defendant has paid to the plaintiffs more than 80 per cent, of the 
value of the work actually executed and 1 i months have not elapsed from 
the entire completion of the work nor has the architect’s certificate of final 
completion been given or produced nor have 12 months elapsed from such 
production.

6. lly the contract under which the defendant had contracted to do the 
said work and by which the plaintiffs under their said contract were bound 
it was provided (inter alia) that the whole of the works were to be carried 
out under the superintendence and to the satisfaction of the architect, and 
that his decision should be final and conclusive both as regards the interpre
tation of the said drawings and specification and the additional explanatory 
drawings and instructions and in every other question in connection with
the execution of the works. The said architect on the------------- , 11)—,
decided that the only works and materials for which the plaintiffs are 
entitled to be paid are those for which the defendant has already paid the 
plaintiffs and no more, and the plaintiffs are bound by such decision.

7. lly the contract under which the defendant had agreed to do the said 
work and by which the plaintiffs under their agreement were bound, the 
plaintiffs were entitled to be paid only on the certificate of the said architect 
and such amount only as he should certify for. The defendant has paid to 
the plaintiffs the whole amount for which the said architect has certified.

8. The defendant denies that the plaintiffs executed the said works or 
supplied the said materials or that he did so to the satisfaction of the 
defendant or of the said architect. The said works were done badly aud 
not in accordance with the contract.

9. The defendant denies that the plaintiffs did the said further works or 
supplied the said further materials or that they did so if at all to the 
defendant’s orders or for him or at his request.

10. liy the said agreement and by the said contract under which the 
defendant had agreed to do the said works aud by the terms of which the
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plaintiffs under their said agreement were bound it was provided that no 
further or extra works should be done, or if done should be paid for without 
an order or orders in writing from the architect. The furtlier work and 
materials referred to in the said statement of claim were respectively done 
and supplied, if at all, without such order or orders in writing, and the 
defendant is therefore not liable in respect thereof.

11. By the said agreement, and by the said contract under which the 
defendant had agreed to do the said work, and by the terms of which the 
plaintiffs, under their said agreement are bound, it was provided that the 
plaintiffs should only be paid in respect of any further or extra work such 
as the said architect should allow. The defendant has already paid to the 
plaintiffs the whole of the amounts which have been so allowed in respect 
of such further or extra work.

12. The amounts charged for by the plaintiffs arc in excess of the amount 
of work done and materials supplied, and the prices charged are in excess 
of the contract prices, and are unreasonable.

18. By the payments made to the plaintiffs, the defendant has fully paid 
to the plaintiffs all that they arc entitled to be paid under the agreement, 
or for the value of the work and materials, or otherwise.

Particulars under paragraphs 4, 8, ami 12 are delivered herewith.

h'f ilt'r lu a Cluiiii In/ an Arrhihrl, llml In1 nan ffeijU’iinl ami hi» II"//' 
unties», irifh a Coiinlnrlniin for Ihimtujt*.

1. The defendant denies that the said -----, deceased, rendered the
services referred to in the statement of claim, or any part thereof.

2. The alleged services of the said----- were, under the circumstances
hereinafter stated, useless and worse than useless to the defendant. 
And the defendant denies that the alleged balance, or any part thereof, 
ever became due or owing at all.

II. In the alternative, the defendant says that the amounts which he paid 
the said — , and which are credited in the particulars referred to in the 
statement of claim, are mure than the value of the services rendered, and 
more than sufficient to satisfy the plaintiff's claim.

4. On the-----  ----- , 11)—, the defendant verbally employed the said
----- , deceased, to act us the defendant’s architect in and about the
erection of a malt house and beer store at----- , and the said —
v erbally accepted the said employment.

Ô. The terms of the said employment were agreed to verbally, and were
(inter alia) that the said----- would prepare plans and specifications for the
erection of the said malt house, which should be in every way an exact copy 
and reproduction of (but of one-third less capacity than) a certain specified
malt house at ----- , and also for the erection of a beer store, and would
superintend the erection of such buildings in accordance with such plans and 
specifications, and would [lerform all the duties of architect in respect thereof.
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(i. It thereupon became the duty of the said----- to prepare plans and
specifications in accordance with the instructions of the defendant, to duly 
superintend the work, to reject and require to be amended all inferior 
in: 'criais and work, and to certify such work (and such work only) as 
was done in accordance with the said plans and specifications, and in a 
workmanlike manner and of proper materials.

7. The said ------, in breach of the said terms and of his duties as
architect—

(a) Specified slates of a different size, character and quality to those upon
the pattern building.

(b) Permitted the contractor to use mortar of inferior quality to and
di lièrent from that provided for in the specifications.

(c) Negligently superintended the said work, and allowed the slates to be
improperly and insecurely fixed.

(d) Negligently certified as satisfactory work which was improper and
defective.

8. liy reason of the premises, the services of the said ------, deceased,
were useless, and the buildings of far less value and use than they would 
have been, and the defendant has suffered and will suffer damage. He has
had to pay £----- , and will have to expend a further sum of £------for
re-pointing and re-slating the said buildings, and in doing other repairs 
thereto.

Particulars under paragraphs C and 7 are delivered herewith.

Counterclaim.
il. The defendant repeats paragraphs 1 to 8 inclusive of the defence.
The defendant counterclaims £----- .

Defence to a Claim for Work done against a Part Owner of a Skip 
denying Liability.

1. This defendant denies that the plaintiffs did the alleged work or 
labour, or provided the alleged materials, or any part thereof, to the
steamship “------” or to the barque “------ .”

i. This defendant denies that the plaintiffs did the said work or labour, 
or provided the said materials, or any part thereof (if at all), for or at the 
request of this defendant, or under any circumstances such as would render 
this defendant liable in respect thereof.

il. This defendant denies that the steamship “----- ” was his vessel.
4. As regards the claim for work, labour and materials to the steamship

“----- ,” this defendant further or in the alternative says that he did not
order or request the plaintiffs to do or supply the said work, labour or 
materials, nor had any person or persons any authority to do so ns his 
agent or on his behalf, or to pledge his credit in respect thereof.

If and bo far ns, if at all, the said work, labour and materials were



DEFENCES, ETC. IN ACTIONS ON CONTRACTS.814

ordered by or on behalf of the other defendants or co-owners of the said 
steamship, this defendant denies that they were so ordered as agents for 
him or on his behalf, or that the person or persons by whom such orders 
(if any) were given, gave the same as his agent or ou his behalf, or was in 
fact his agent to do so, or had any authority, express or implied, to do so.

li. Further, or in the alternative, this defendant says that he was at all 
the times when the said work, labour and materials were respectively 
ordered, done and supplied (if the same ever were so at all) in this country, 
and the said work, labour and materials were not necessaries or ordinary 
repairs, and were not ordered or done or provided (if at all) for the purpose 
of any adventure or purpose in which this defendant took part, or in which 
he was a co-ad venturer or co-partner. And if and so far as the said work, 
labour or materials were ordered by the other co-owners of the said steam
ship, or any of them, they were so ordered without this defendant being in 
any way consulted in respect thereof or knowing thereof, and for the purpose 
of such co-owners only, and the said co-owners or co-owner did not order, 
nor had they or he any authority to order, the said work, labour or materials 
as agent for this defendant or on his behalf, or so as to render him liable in 
respect thereof.

7. As regards the claim for work, labour and materials for the barr)Ue
“------,” this defendant further or in the alternative says that he was not the
owner or part owner of the said ship, nor had he any interest therein, and 
lie did not order the said work, labour or materials, or request the plaintiffs 
to do or supply the same, nor had anyone any authority to do so on his 
behalf.

K The prices charged and amount claimed by the plaintiffs are excessive 
and unreasonable.

y. No accounts were rendered to this defendant.
III. This defendant was no party to the acceptances for which credit 

is given.
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CHAPTER XII.

DEFENCES AND SUBSEQUENT PLEADINGS IN ACTIONS 
FOR WRONGS.

For the Dale, Title, and Formal Parts of Defences and Subsequent 
Pleading», see “ General Form of Defence," ante, p. 520 ; “ Counter
claims," ante, pp. 534 et seq. ; “ Replies, etc.," ante, p. 545.

Accord and Satisfaction (a).

Defe ice of Accord awl Satisfaction, see “ Accord and Satisfaction,"
ante, p. 566.

(//) Satisfaction made by a joint tort-feasor in respect of the whole cause of action 
for the tort is, it would seem, a good defence to an action against the other tort
feasors for the same tort. (See Bird v. Bandell, 3 Burr. 1345 ; Dufresne v. Hutchinsont 
:» Taunt. 117; Hey v. MoorhoHse, 6 Bing. N. C, 58 ; Thurman v. Wilde, 11 A. k K. 
453 ; Duck v. Mayen, [181)2] 2 Q. B. 511 ; “ It el ease," post, p. 907 ; Judgment 
Urcorered," post, p. 862.) But if such accord and satisfaction is only made in respect of 
the claim against that particular tort-feasor, the remedies against the others being 
reserved, it is no defence to an action against them (Duck v. Mayen, supra ; post, 
p. 907).

Satisfaction made by a mere stranger would not afford a defence unless the satis
faction is adopted by the parties as their own. (See Thurman v. Wilde, 11 A. & K. 
453 ; Comyn's Dig. Accord, A. 2 ; and ante, p. 567.)

In an action under The Fatal Accidents Act, 1846 (9 k 10 Viet. c. 93), against a 
railway company for causing the death of a passenger by negligence, the fact that the 
passenger in his lifetime accepted from the company a sum of money in satisfaction 
of all causes of action, was held to be a good defence, on the ground that the cause of 
action, which was the company’s negligence, had been satisfied in the passenger's life
time, and that his death did not create a fresh cause of action (Read v. Great Modern 
lly. Co., L. K. 3 Q. B. 555 ; see Griffiths v. Dari of Dudley, 9 Q. B. D. 357 ; 51 L. J. 
Q. B. 543). But accord and satisfaction is no answer to an action by a passenger for 
injuries caused by the negligence of a railway company where the money has lteen 
accepted in res|>ect of damage which had accrued up to that time, and the action is 
brought in respect of injuries which accrued subsequently to the accord and satis
faction (sec Lee v. Lane. ,(• Y. By. Co., L. R. 6 Ch. 527 ; Ellen v. Great Northern By. 
Co.. 17 Times Rep. 453); or where the plaintiff was induced to accept the money by 
the fraudulent representations of the company’s agents (Hirschfield v. Loud. It. <$' 
8. C. By (k. 2 Q. B. 1). 1 ; 46 L. J. Q. B. 94).

In cases where the cause of action is continuing, an accord and satisfaction in respect 
of damage already accrued is no bar to an action in respect of subsequent damage
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Bankruptcy.

See “ Hankm/deif” ante, pp. 00, 335, 591 ; “Conversion 
met, p. 822.

Bill of Salk (A).

Dtfnirp to Claim for Treejrns to Home and Hoods, justifying under a 
lid/ of Safe (b).

1. The defendant denies that the said goods or any of them were the 
plaintiff’s.

2. By a bill of sale duly registered dated the------------- , 10—, the
defendant for the consideration therein stated assigned to the plaintiff all

giving rise to a fresh cause of action. (See liorloy Main Colliery Co, v. Mitchell, 11 
App. Cas. 127 ; 65 L. J. Q. H. 620 ; post, pp. 874, 918.)

The insertion in a newspaper of an apology in pursuance of an agreement to accept 
such apology in satisfaction of a cause of action, affords a good defence of accord and 
satisfaction. (Sec Jioosey v. Hew/, 8 II. 0. 484 : 84 L. J. Ex. 05.)

(/;) See the Hills of Sale Acts. 1878 and 1882 (41 42 Viet. c. 81 ; 45 & 40 Viet,
c. 48).

The first of these Acts relates to hills of sale in general, and defines hills of sale " 
as including, inter alia, bills of sale, inventories of goods with receipt attached, receipts 
for purchase moneys of goods and other assurances of personal chattels. The later Act 
deals only with such bills of sale as arc given as security for the payment of money. 
(Sec sect. 3.)

The above Acts do not affect completed verbal transactions where property in the 
goods passes accompanied by possession, even if after the transaction is completed a 
receipt, or inventory with receipt attached, is made out (Charlesworth v. Mills, [1892] 
A. 0. 231 ; fil L. J. Q. B. 830 ; Ramsay v. Maryrett, [1894] 2 <). B. 18 ; 63 L. J. Q. B. 
513 ; London anil Yorhshire Bank v. White, 11 Times Hep. 570). But if the document 
is part of the bargain to pass property in the goods, or if it is by virtue of it that the 
right to seize, or some other right forming part of the transaction, arises, then it would 
seem in general to fall within the Acts. (See Ramsay v. Maryrett, supra.)

The Acts, it is said, deal with documents, and do not invalidate titles bona fide 
acquired by verbal contract (.Xorth Central Wagon Co. v. M. S. ,$• L. lly. Co., 35 
Vh. D. 191).

A bill of sale given by way of security for the payment of money must be in 
accordance with the form prescribed by the Act of 1882, otherwise it is void even as 
lietwccn the parties to it (s. 9). It need not be identical in language with the form, 
but it must be in substantial compliance with it, and have the same meaning and 
effect (Roberts v. Roberts, 13 Q. B. I). 794 ; 53 !.. J. (). B. 313 ; Thomas v. Kelly, 13 
App. Cas. 506, 512, 519 ; 58 L. .1. <). B. 66: Wear dale Coal Co. v. Hod son, [1894] l 
Q. B. 598 ; 63 L. J. Q. B. 391).

A receipt, or inventory with receipt, to fall within the Acts, must be an assurance of 
chattels (Xorth Central Wagon Co. v. M. S. L. lly. Co., 85 Ch. I). 191 ; 56 L. J. Ch. 
609 : M. S. A L. lly. Co. v. Xorth Central Wagon Co., 13 App. Cas. at pp. 561, 569 ; 
58 L. J. Ch. 219 : llamsay v. Maryrett, supra).

Where there is in fact a transaction of lending money on the security of and carried 
out by a document in the form of a hire-purchase agreement, such agreement is a bill 
of sale ( Maas v. Pepper. [1995] A. C. 102 ; 74 L. J. K. B. 452).

It is to be noted that the failure to register a bill of sale given by way of security
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the goods referred to in the statement of claim. The said bill of sale 
contained a proviso that if the defendant made default in payment of the
sum of £----- on the-------------- , 19—, the plaintiff should be at liberty to
enter into and upon the premises on which the said goods should be and to 
seize and take possession of the same, and after the expiration of five clear 
days from the day of so seizing and taking possession thereof to remove 
sell and dispose of the same.

8. The plaintiff made default in payment of the said sum and the
defendant accordingly, as he was entitled to do, on the-------------, 19—,
entered into and upon the premises referred to in the statement of claim, 
where the said goods were, and seized and took possession of the said goods,
and on the-------------, 19—, after the expiration of five clear days from the
said day removed and sold the same, and these are the matters complained of.

4. The defendant did nothiug that was not justifiable under the said bill 
of sale, and save as aforesaid he denies specifically each of the allegations 
contained in the statement of claim.

See a like form: Greenbert v. Smee, 35 L. T. 108.

Carriers (c).

Dental that the Defendant was a Common Carrier.

The defendant denies that he was a common carrier of goods or liable as 
such.

Defence to an Action for refusing to Carry, that the Plaintiff was not ready 
to Pay the Carriage (d).

The plaintiff was not ready and willing to pay to the defendant his 
reasonable hire for the carriage of the said goods.

Denial of Negligence alleged, see “ Negligence," post, p. 884.

fur the payment of money within the prcscrilicd time (seven days) makes it absolutely 
void as to the [lersonal chattels comprised therein (45 A 46 Viet. c. 40, s. 8). Whilst in 
tiie case of other bills of sale, the failure to register avoids them only as against the 
persons named in sect. 8 of 41 k 42 Viet. c. 31, such as execution creditors, trustees in 
bankruptcy, Ac., of the grantors, and only in respect of property in, or the right to 
possession of chattels comprised therein, which are, at or after the seizure in execution, 
petition, Ac., in the possession, or apparent possession of the grantors. Although a bill 
of sale may be void under sect. 6 the money advanced may be recovered (Dune» v. Ree*, 
17 Q. B. D. 408 ; 65 L. J. Q. It. 363 ; cf. Hr p. Byrne, 20 Q. B. D. 310 ; 57 L. J. Q. B 
263 ; Cochrane v. Entwittle, 25 Q. B. D. 116 ; 59 L. J. Q. B. 418).

(r) See “ Carriers," ante, pp. 141, 336, 622.
(if) 8ee Birhford v. Grand Junction By. C\)., 8 M. A W. 372.
U.I.. a o
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Defence of Contributory Xeyliyence to an Action for Damages fur 
Personal Injuries (e).

There was contributory negligence on the part of the plaintiff. 
Particulars :—[Here set out shortly the farts relied on as constitutiny the 

con tributory nryliyence.]

Common.

1. Defences to Actions for Disturbance of Common (/). 

Denial of the alloyed Acts of Disturbance, sec ante, pp. 527, 529.

Denial of the Plaintiff's Property in or Possession of the Land in respect of 
which he claims the Riyht of Common.

The said messuage and land were not the plaintiff ’s [or, The plaintiff 
was not possessed of the said messuage and land, or, as the case may be, 
according to the form of the alteyation traversed].

initial of a general Averment of the Plaintiff's Riyht of Common.

The plaintiff was not entitled to the said common of pasture over the 
said land. [The grounds of title to the riyht which are alleged in the state
ment of claim must be specifically denied, e.y., by tulding to, or substituting 
for the above denial, in a case where the riyht is claimed tinder the Prescrip
tion Act, The alleged right of common was not enjoyed for thirty (or, sixty) 
years, &c. ; or, The alleged enjoyment of the common was not as of right, but 
was by the [written] permission of the then occupiers of the said laud. 
Particulars :—Set out the particulars of the jicr mission relied on.]

(e) 8„‘C '• Negligence " post, p. 881.
(/) In an action for disturbance of common, the plaintiff's property in or possession 

of the tenements in resect of which he claims, anil also the averments of the right 
claimed must, if disputed, be specifically denied or dealt with in the defence.

The provisions contained in s. 5 of the Prescription Act (2 & 3 Will. 4, c. 71), with 
respect to the pleading of general allegations and denials of the right in actions for 
disturbance of prescriptive rights, would appear to be superseded by the Judicature 
Acts, and the Rules thereunder. (See Jud. Act, 1875, ss. 21, 33 (2) ; Ord. XIX., rr. 1, 
4, 15, 17 ; and ante, p. 333.)
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II. Dumx'iia suiting up a Right op Common in Actions fok 
Tbmspass to Land, &c. (g).

iMftnrr ulltijiny a Rhjht of ! 'nmiiwn of Pauline uiultr the I'mn ij/lion 
Act, 18Ü2 (2 <(• ii IIW. 4, r. 71), ». 1.

The defendant at the time of the alleged trespass [or, at the times of the 
doing of the acts complained of] was possessed of [a messuage and] land

(g) A defendant who claims tliu right by prescription or otherwise to do wlmt is 
complained of, must allege such right in his defence, and must state the grounds of 
his claim. (See ante, p. 33V ; and post, pp. 88V, 954.)

A prescriptive right may still be pleaded in the old form, as annexed to the estate 
in fee, and as existing from time immemorial ; but it must then be supported as such 
immemorial right by the evidence, asul caunot be aided by the statute. (See Welcome 
v. rjit on, 5 H. k W. 3V8 ; 6 lb. 536.)

It is often advisable to plead a defence of prescription at common law as well as a 
defence of prescription under the statute, to meet the case of a failure of the proof 
under the latter in consequence of an interruption in the use. (Sec Parker v. Mitchell, 
11 A. k E. 788 ; Lowe v. Carpenter, 6 Ex. 825 ; Hollins v. Vcrney, 13 Q. B. D. 304 ; 
53 L. J. Q. B. 430 j and see post, p. 94V.) It is sometimes advisable to plead a defence 
of enjoyment of a prescriptive right under the statute for the period of sixty years as 
well as for the period of thirty years. In such cases, the enjoyment for the thirty years, 
and the enjoyment for the sixty years may be pleaded in separate paragraphs, of which 
the second may be thus worded, “ The defendant repeats the allegations contained in 
the preceding paragraph with the substitution of ‘ sixty years ’ for ‘ thirty years.’ ”

As to defences on the ground of lost grant, see “ Ways," post, p. 94V.
Before the Prescription Act, 1832, the plea of a right of common or other prescrip

tive right claimed as appurtenant to land stated the defendant’s title to the land by 
showing a seisin in fee in himself, or in some person through whom he derived title» 
and then stated that he and all those whose estate he had in the land from time 
immemorial had the right. (See 1 Wins. Saund., 1871 cd., 624 ; Attorney-General v. 
Gaunt left, 3 Y. k J. 93.) This mode of pleading should still be followed in defences 
which assert a prescriptive right at common law from time immemorial. Under the 
Prescription Act, the claim is made in the right of the occupier, and it is not necessary 
to state that the person claiming the right is owner in fee of the land or to derive title 
from the owner in fee. (See s. 5, cited ante, p. 33V.)

A defence asserting a right of common in yross, not being appurtenant to any land, 
may state that the defendant and all his ancestors, whose heir he is, from time 
immemorial had the right, without laying title to any land. (Sec 1 Wins. Saund., 
1*71 cd., 623 ; and see Welcome v. Upton, supra.')

Claims of casements in gross or profits a prendre in gross are not within the Pre
scription Act (Shut tie worth v. Le Fleming, IV C. B. N. S. 687 ; 34 L. J. C. P. 3UV. See 
“ Fishery,” post, p. 852).

A joinder of issue operates “as a denial of every material allegation of facts ” in the 
defence (Ord. XIX., r. 18, and sec ante, p. 545). Thus, in the case of defences under 
the Prescription Act, it puts in issue an uninterrupted enjoyment as of right, and the 
plaintiff may show any matters inconsistent with such enjoyment (see s. 5, cited ante, 
p. 33V), as that it was enjoyed during a portion of the time by licence (Tickle v. 
Frown, 4 A. <V E. 36V ; llriyht v. Walker, 1 C. M. k 11. 211 ; Beasley v. Clarke, 2 
Bing. N. ('. 7V5 ; sec Hollins v. Vcrney, supra ; “ Ways," post, p. V53). But it may be 
doubted whether such joinder of issue includes a denial of the allegation that the acts 
complained of were done in exercise of the right claimed, and it is advisable to reply 
this specially. (Sec post, p. V54.)

It was formerly held that an agreement or licence giving the right during the whole 
period must be specially replied (.post, p. 954 ; hi block v. Ac rile, 6 M. A W. 795, 806),

3 o 2
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culled------ , in the parish of ------ , in the county of ------ , and the occu
piers of the said [messuage and] land for thirty [nr, sixty] years before this 
action enjoyed as of right and without interruption common of pasture 
over the said land of the plaintiff for all their cattle levant and couchant 
upon the said land of the defendant at all times of the year, as appurtenant 
to the said land of the defendant, and the alleged trespass was [or, the arts 
complained of were] a use by the defendant of the said right of common.

iJefence by a Freeholder, of a lliy/it of Common by J'reteriplion a I 
Common Late.

At the time of the alleged trespass the defendant was seised in fee of land
called------ , in the parish of------ , in the county of------ , and he and all
those whose estate he then had in the said land from time immemorial enjoyed 
common of pasture over the laud of the plaintiff referred to in the statement 
of claim for all their cattle levant and couchant upon the said land of the 
defendant at all times of the year, as to the said lundofthedefenduntuppertaiu- 
ing ; and the alleged trespass was a use by the defendant of the said right 
of common.

hefonee by a Tenant, of a Uiyht of Common by Fréterijition at Common
Law.

Before the alleged trespass and at the time of the making of the demise
hereinafter mentioned,./. K. was seised in fee of land, called------ , situate at
------ , and he and all those whose estate he then had in the said land from
time immemorial enjoyed common of pasture for themselves and theirtenauts 
over the laud of the plaintiff'referred to in the statement of claim for all their 
cattle levant and couchant upon the said land of the said J. K. at all times 
of the year, as to the said land of the said J. K. appertaining ; and the said 
./. K., living so seised ns aforesaid, licforc the alleged trespass by deed dated
the--------------, lit—, demised the said land with the appurtenances to the
defendant to hold the same for------years from the--------------- , 10— [or,
from year to year so long as the said ./. K. and the defendant should
ami this, it is submitted, is still so. Where the defendant pleads a prescriptive rigid 
for the full period, a mere verbal licence for the whole period could not be set up in 
reply (Tirkle v. Jlnitrn, nnpra ; Kintoeh v. .Veri/e, nnpea ; /nut, p. 1154 ; sec es. 1, 2 of 
the Prescription Act, cited ante, p. 338. and Jttntf, p. 1147).

Unity of possession during the whole or part of the period may be proved under 
such joinder of issue (Ontey v. tiariiner, 4 SI. A W. 4211 ; Eagtaml v. Watt, 10 SEA W. 
tiltll ; Clayton v. Corltg, 2 i). 11. 813).

All provisoes, exceptions, incapacities, disabilities. Ac. mentioned in the Prescription 
Act, as infancy, idiotcy, insanity, coverture, tenancy for life, pendency of action, terms 
of years or for life, during which the time is not computed, must be specially replied 
in a defence pleaded under that Act. (See 2 A 3 Will. 4. c. 71, ss. 5, 7,8 ; “ flnamon." 
ante, pp. 338, 3311, and " llr/yV jhat, p, 053 ; Old. XIX., r. 15 ; Fyc v. Mtanfertl.

11 I). II. mai.)



COMMON. 821

respectively pieuse],by virtue of which mid demise the defendant ou the------
------, 1!)—, and before the alleged trespass entered into the said land, and
until and at the time of the alleged trespass was possessed thereof ; and the 
alleged trespass was a use by the defendant of the said right of common.

/>/>/// of Ap/irovemitl of Common (h).

Before the trespasses complained of ill this action, the close referred to
was parcel of a waste situate in the manor of------ , of which waste J. K.,
as and being the lord of the said manor, was seised in fee, and the said
,/. A'., being so seised, on or about the---------------, 19—, before the said
trespasses approved and enclosed the said close from the residue of the said 
waste [if the enrlosnre iras made after the '22ndof September, 1898, add with 
the consent of the Board of Agriculture], leaving sufficient common of 
pasture there for the use of the defendant and of all other persons entitled 
to right of common over the said waste, together with sufficient ingress 
and egress for them to use their said right of common upon all the said 
residue of the said waste ; and the said ./. K. afterwards, and before the 
said trespasses, demised the said close to the plaintiff by a deed dated the

See forme muter the ohl system of pteae—of a right of common of pasture 
by custom within a manor : Ariel! v. Ellis, 7 B. & C. 84(1 ; 9 lb. (171 ; 
by n burgess of u right of common of /mature grunted to the borough : Mellor 
v. Spateman, 1 Wins. Saund., 1871 ed., p. ill'2 ; Parry v. Thomas, b Ex. 
87 ; of a right of sole pasturage in gross : Welcome v. Upton, 5 M. & W. 
398 ; (i lb. ,ri3(> ; of rights of common of pasture pur cause de vù inage : 
Heath v. Elliott, 4 Bing. N. C. 888 ; Jones v. Robin, 10 Q. B. 581 : 
Prichard v. Powell, lb. 589 ; Clarke v. Tinker, lb. 1104 ; of a right of 
common of /mature for a certain number of cattle of a certain kind by reason 
of occu/uincy of land : Nichols v. Chapman, 5 H. & N. 648 ; 29 L. .1, Ex. 
4(11 ; by a copyhold tenant of a right of common of turbary within the manor:

(_h) The right uf approvement exists miller lhe statute of Westminster the seeoiul 
(2o Hen. 8, c. 4) anti the statute of Merton (13 Etlw. 1, st. l.c. 4<i) (Patrick v. Stubbs. 
e M. & W. SSI) : Itobissou v. Do tee y Siogb, 11 Ch. 11. 798). A custom for the lords of 
a manor to enclose waste without limit against the rights of the commoners would be 
ordinarily bad as tending to the destruction of the common (/lodger v. Ford, 3 It. A 
Aid. 133 : Arielt v. Fills, 7 It. AC. Slit ; see " t’mii >»o)),” ante, p. 340 : “ Costim)," post, 
p. 830). A custom to make similar enclosures with the consent of the homage may lie 
supjiorted (Ramsey v. Vrsddas, [1893J 1 <). It. 228). and a custom to enclose parcels of 
the waste, leaving a sufficiency uf common with ingress and egress, may lie gmsl. (See 
eases cited sopro, and ante, p. 340.)

By the Law of Commons Amendment Act, 1893 (56 A 57 Viet. c. 57, s. 2), “An 
enclosure or approvement of any part of a common purporting to be made under the 
statute of Merton and the statute of Westminster the second, or either of such statutes, 
shall nut be valid unless it is made with the consent of the Board of Agriculture,"
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Grant v. Gunner, 1 Taunt. 430 ; of a right to dig minerals : Paddock v. 
Forrester, 3 M. & («. 111)8 ; by a customary tenant of a right to dig reals under 
his tenement : Anglesey v. Halherlon, 10 M. * W. 218 j Wilkinson v. Proud, 
11 M. A W. 38 ; of a right to dig dag for bricks : Clayton v. Corbg, 2 Q. II. 
813 ; of a right to enter a close to take sand and marl : Hleirelt v. Tregon- 
ning, 8 A. & E. 554 ; Glover v. bi-con, 9 Ex. 158. See Heath v. Deane, 
[1905] 2 Ch. 80 ; 74 L. J. Ch. 400.

A’ee a Defence justifying a Highl to dig Gravel, leaving sufficient Pasture for 
the t'minotiers, Robinson v. Duleep Singh, 11 Ch. IX 800 ; 18 L. J. Ch. 
758 ; and see a Defence of Rigid as Freeholders and Copyholders of a 
Manor to guarrg Stone, Heath v. Deane, supra.

—♦—

Company.

See " Cor/ioralionyiW, p. 828.

♦ -

COXFBHSIOX OF DkFKNCK.

#v flit/e, p. 042.

< 'ONVKR8ION (i).

Denial of the alleged Conversion.

The defendant did not deprive the plaintiff of [the possession of] the 
said goods or any of them. [Add denials of ang s/ieri/ic arts of conversion 
charged.]

Defence denying the Plaintiff's Property in the Gooils (k).

The said goods [nr, chattels, or, as the case may he] were not [nor were 
any of them] the plaintiff's.

(II. S. C., 1883, App. It., Sect. 17.)

(!) See oste, p. 311.
(*) The plaintiff's property in tin1 good-, if deputed, mu St lev specifically denied. 

(SecOrd. XIX., rr. 13, 1.1, cited oste, pp. .123, 527.) The defence denying that the 
goods were the plaintiff's denies the plaintiff's right to the /eisxcMtios of the goods, as 
against the defendant, at the time of the conversion (Xieolts v. llastori, 2 P. U. It II. 
1312 : haute v. //etcher, .1 M. A W. 13!l). Thus, under this defence it seems that the 
defendant may show that the plaintiff's wife, with his authority, gave the goods to the 
defendant in discharge of a debt, so that the taking of the goods thereupon, which was 
the conversion complained of, was the taking of his own giants (R'tsghom v. Clemest*. 
12 Q. B. 200), but it would be better in such a case to plead the facts specially.
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Defence lo an Action by a Ten ilea in Bankruptcy for a Conversion before 
the Bankruptcy, denying the Bankrupt's Property in the Coods (I).]

The said goods were not, nor wore any of them, the goods of the said 
A1. F.

Defence to an Action by a Trustee in Bankruptcy for a Conversion after 
the Bankruptcy, denying the Trustee's Property in the Goods (I).

The said goods were not, nor were any of them, the goods of the 
plaintiff [as trustee] ns alleged or at all.

Defence that the Goods were given to the Defendant, see “ Gift," 
post, p. 850.

The plaintiff must prove a right of present possession of the goods, and not merely a 
reversionary right.

Possession in fact is prima facie evidence of property, and is sufficient to maintain 
this issue against a wrongdoer who cannot show a better title, sec post, p. 033.

Under the above defence the defendant was formerly allowed to set up facts amount
ing to an estoppel in pais against the plaintiff, as that the defendant purchased the 
goods from a person who with the plaintiff's consent sold the goods as apparent owner 
thereof, and that the plaintiff knowing that the defendant was an intending purchaser, 
purposely concealed the facts from the defendant and by his words or conduct encour
aged and induced the defendant to become such purchaser in the belief that the person 
who sold the goods was the real owner thereof. (See Pickard v. St'ars, 6 A. & E. 469 ; 
dreg g v. Wells, 10 A. k E. 90.) Now, where such defence is relied upon it should be 
expressly .pleaded. (See Old. XIX., r. 15 ; and see a similar form, National Mercantile 
Hank v. Ifampson, 5 Q. B. D. 177.) Sec “ Estoppelante, p. 046.

A wrongdoer, who has made away with the goods of another, or wrongfully parted 
with them cannot set up that he thus acted before the title of the plaintiff to the goods 
accrued, when sued for a conversion, or for detention of the goods by one having a 
right to the present possession of the goods (Short v. Simpson, L. R. 1 C. P. 248 ; 35 L. J. 
(’. P. 147 ; Bristol Bank v. Midland Jig. Co., [1891] 2 Q. B. 653 ; 61 L. J. Q. B. 115 ; 
In the goods of Prgse, [1904] p. 301).

Under the above defence it would seem permissible to prove that before the alleged 
conversion a person other than the plaintiff, being then the owner of the goods, gave 
them to the defendant, but it would in general be advisable to plead such facts 
specially, in order to avoid any question as to surprise. (See Old. XIX., r. 15, and 
“ (lift," post, p. 856.)

A judgment in conversion for the value of the goods, followed by satisfaction, vests 
the property in the goods in the defendant. (See ante, p. 349.)

(/) The title of a trustee in bankruptcy has in general relation back to tnc act of 
bankruptcy on which a receiving order is made, or, if there have been more acts of 
bankruptcy than one, to the first of the acts of bankruptcy committed within three 
months next before the petition. (See the Bankruptcy Act, 1883, ss. 43, 44, 54 ; ante, 
p. 100.)

As to transactions which arc protected under the Bankruptcy 4ct, see s. 49.



8*24 DEFENCES, ETC. IN ACTIONS FOR WRONGS.

Defence that the Defendant was Joint Owner of the Goods with the 
Plaintiff' (in).

The defendant was joint owner [or, tenant in common] of the goods 
with the plaintiff, and the acts complained of were acts which he was 
entitled to do and did as such joint owner [or, tenant in common].

Defence that the Defendant did what is complained of bp the Plaintiff's 
Leave : see “ Leave and Licence," post, p. 864.

Defence that the Defendant did what is complained of in Exercise of 
a Right of Lien : see “ Lien," post, p. 866.

pur forms of Defences justifging the taki.ii/ of Goods under a Distress or 
under J’rocess, see *• Distress," post, p. 848 ; “ Process," post, p. 8!I8.

Defence to an Action for Conversion bg a Rale of the Goods, that the Plaintiff 
afterwards waived the alleged Tort bg claiming the Proceeds of the Sale 
and receiving part thereof (n).

The acts complained of consisted in the defendant selling and delivering
the said goods to A. B., and afterwards by letter dated the------------- ,
111— [or, as the case, mag be], the plaintiff waived the wrongfulness, if any, 
of the said acts, and alii lined the said sale and delivery, and claimed the
proceeds of the said sale, amounting to £----- , as money received by the
defendant for the plaintiff's use, and under that claim the defendant before

(in) An action for conversion will not lie against a joint owner (or tenant in common) 
unless he has done something which has destroyed the common property, or has 
directly excluded his co-tenant from the use thereof, and denied him the exercise of 
his rights in relation thereto (Jacobs v. ,Seioard, L. R. 5 H. L. 464 ; 41 L. J. C. P. 221 ; 
2 Wins. Saund., 1871 cd., pp. Ill et seq. See ante, p. 347). A mere sale by one joint 
tenant does not amount to a conversion, as it does not affect the property of the other 
joint owner ; but if it be made in such a way, e.g., by sale in market overt, as to pass 
the whole property to the purchaser, and totally deprive the joint owner of the goods, 
it then is a conversion (Mayhew v. Herrick, 7 C. B. 229). So, the creation of a lien by 
one joint owner is not a conversion (Jones v. Brown, 25 L. J. Ex. 345). A defence 
justifying as joint owner with the plaintiff should show that the alleged conversion was 
merely an exercise of the right of a joint owner. (See Higgins v. Thomas, 8 Q. B. 908 ; 
Jones v. Brown, supra.')

00 See ante, p. 262. When the conversion consists of a wrongful sale of the goods, 
the owner may waive the tort and sue for the proceeds of the sale as money received, 
and it seems that, if he recover, the judgment may be pleaded as a bar to a subsequent 
action for the wrongful conversion (Lgthgoe v. 1er non, 5 H. k W. 180 ; 29 L. J. Ex. 
164 ; Burkland v. Johnson, 15 C. B. 145 ; Brinsmead v. Harrison, L. U. 6 C. P. 584 ; 
7 Jh. 547, 534 ; 40 L. J. C. P. 281 ; 41 lh. 190).
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action oil the------------- , 10—, paid to the plaintiff, and the plaintiff
received from him [£----- . part of] the said proceeds, as money received
by the defendant for the plaintiff’s use.

Defence of Stoppage in Transitu by an Unpaid Vendor (e).

Previously to the alleged conversion, viz., on the------------- , 10—, the
goods were sold by the defendant to the plaintiff on credit, and on the terms
contained in a contract in writing dated the-------------, 10— [or, in letters
dated------(or, us the case may be)], that they should be sent by railway to
the plaintiff at X., and the defendant accordingly, on the------------- , 10—,
delivered the said goods to the------ Railway Company as carriers to carry
them to X. and there deliver them to the plaintiff; and before the said 
goods were delivered to the plaintiff, and whilst the said goods were in the 
hands of the said railway company as such carriers as aforesaid, the plaintiff 
liecame insolvent, and thereupon, the plaintiff not having paid the price of 
the said goods, and not being ready and willing to pay the same, the defen
dant, on the------------- , 19—, took possession of the said goods, which
taking of possession is the alleged conversion.

A tike form (o).

The act complained of was an enforcement of the right to stop the goods 
in transit, to which right the defendant was and is entitled.

Particulars.
The right arose from the insolvency of the plaintiff, who bought the goods 

on credit from the defendant, who has not been paid for the goods. The
stoppage of the goods was effected by the defendant, on the------------- ,
19—, taking the goods out of the hands of X., a carrier, at------. whilst
they were in transit to ----- , their destination.

(») In general an unpaid vendor of goods who has delivered them to u carrier for 
carriage and delivery to the purchaser is entitled, in the event of the purchaser 
liccomitig insolvent, to stop and resume possession of the goods whilst they are in 
course of transit to the purchaser. They arc considered to be in course of transit 
whilst in the hands of any agent whose sole duty it is to transmit them, but the 
transit is at an end when the goods have readied the vendee, or an agent of the vendee 
whose duty it is to hold for the vendee to wait further instructions as to their ultimate 
destination. (Sec Sale of Goods Act, 18113, ss. 44—46 ; and L'tckbarroir v. Afaxun, 
1 Sm. L. 0., 11th ed., 693, 738, ami /W, p. 870.)

— + ••
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<'0PTRIfiHT(/)).

Denial of Infringement of the Copyright (q).

The dvfcnilnnt denies Mint lie------[denying specifically the art» of
infringement alleged]. [ The I!. S. App. It., Sect. VI., give the following 
form : The defendant did not infringe ; hut a specific traverse is better.]

Defence where the Plaintiff claims as Author of a Book, denying that the 
Plaintif was the Author (r).

The plaintiff was not and is not the author of the said 
(It. ft. C., 1883, App. D., .Sect. VI.)

A like form : Hayward v. Leiy, ôli F,. T. 118.

The like, in a mure spentic form, where no sejmrale Xotice of Obprtions is 
delivered by the Defendant (/•).

1. The plaintiff is not the author of the said book.
2. J. K. was [«/■ is] the author of the liook.
3. The book was first published at , on the , 19—, under

the title of ■ —.

Defence where the Plaintif claims ns Proprietor of the Copyright in a Hook, 
that the Plaintif was not such Proprietor (/•).

1. The plaintiff was not and is not the proprietor of the copyright in the 
said hook.

2. K. was [and is] the proprietor of the copyright in the liook.
3. [The same ns paragraph 3 of the preceding form.]

(pi See note, p. H.'il.
(y) A mere denial of alleged infringements will not put in issue the existence or 

validity of the copyright. If the copyright is disputed, the grounds on which it is 
disputed should he pleaded specially. (See note. p. .'-27 ; post, p. H27.)

(r) As to copyright in Imoks, and the meaning of that wool, see ante, p. 83Î, and as 
to the period of limitations, post, p. 874.

By s. Hi of the Copyright Act, 1842 (5 \ ti Viet. e. 47»), it is enacted that in actions 
for infringing copyright in a book "the defendant, on pleading thereto, shall give to 
the plaintiff a notice in writing of any objections on which he means to rely on the 
trial of such action ; and if the nature of his defence lie that the plaintiff in such 
action was not the author or first publisher of the book In which lie shall by such 
action claim copyright, or is not the proprietor of the copyright therein, or that some 
other person than the plaintiff was the author or first publisher of such liook, or is the 
proprietor of the copyright therein, then the defendant shall specify in such notice the 
name of the person whom he alleges to have been the author or first | nl-Usher of such
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Defence where the Pin hit iff claims as Assignee of the Copyright in a Book, 
denying the Assignment.

The defendant denies that the plaintiff is the assignee of the said copyright 
[or, The said copyright whs not assigned to the plaintiff].

(See Jt. 8. ( 188:1, App, D„ Sect, I V.)

lief cure to an Action for Infringement of the Copyright in a Bonk, that the 
Book icae not registered (s).

The book was not registered.
(/?. 8. C.t 1883, App, D.y Sect. VI.)

lxiok. or the proprietor of the copyright therein, together with the title of such book, 
and the time when, and the place where, such book was first published, otherwise the 
defendant In such action shall not at the trial or hearing be allowed to give any 
evidence ” to the effect above mentioned, “ and at such trial or hearing no other objec
tions shall be allowed to l>c made on behalf of such defendant than the objections 
stated in such notice" ; and the defendant shall not be allowed to “give in evidence 
in supjiort of his defence any other book than one substantially corresponding 
in title, time, nnd place of publication with the title, time, and place specified in 
such notice.”

The Information required by this section must still be given either in the defence or 
in a notice of objections delivered separately (Collette v. (ioode, 7 Cb. 1>. 842 ; 47 L. .1. 
Ch. 370 ; Hole v. llradhury, 12 (Jh. 1>. 880 ; 48 L. J. Cli. (173 ; Dirks v. Vote*, 50 L. J. 
( h. at p. 813 ; 44 L. T. at p. 064 ; Coote v. Judd, 23 Ch. D. 727 ; 53 L. J. Ch. 30 : 
Ifo y ward v. Lely, 50 L. T. 418 ; Chitty’s Forms, 13th ed., p. 190). If the defendant 
delivers a separate notice of objections, he should do so at the time of pleading. (See 
Coote v. Judd, supra ; Hayward v. Lely, supra.') If subsequently to the delivery of 
his defence or of a notice of objections,he discovers that the information thereby given 
is erroneous or insufficient, he will in general be allowed to amend it or to deliver a 
further notice of objections, provided that he docs so without delay and within a 
reasonable time before the trial. (Sec Hayward v. Lely, supra.)

(x) Registration is a condition precedent to an action for infringement of copyright 
under the 5 A: 0 Viet. c. 45. (Sec s. 24 ; St anna rd v. Lee, L. R. 0 Ch. 340 : 40 L. J. 
Ch. 489 ; Coote v. Judd, supra ; Thomas v. Turner. 38 Ch. U. 292 ; 50 L. J. Ch. 50 ; 
Worse v. Lawrence. 54 L. T. 371 : 34 W. R. 452 ; Cate v. Deron Xeu'spa/ter Co., 40 
Ch. 1>. 500 : 08 L. J. Ch. 288.) As to what is a sufficient registration, see ss. 13, 10. 
The registration is bad if the name entered as that of the publisher is not that of the 
first publisher (Coote v. Judd, supra), or if the date of the first publication is wrongly 
given (Thomas v. Turner, supra). A book cannot be validly registered More publica
tion ( Max aril v. Hoyy, L. R. 2 Ch. 307 : 30 L. J. Ch. 433 ; Henderson v. Maxwell, 5 
cli. D. 8«.»2 ; 40 L. J. Ch. 891). The assignee of copyright under this Act cannot, it 
would seem, sue for infringement unless he is on the register (Licerpool Brokers v. 
Commercial Press, [1897] 2 <). B. 1 ; 00 L. J. Q. B. 405 ; but see II \md v. lloosey, L. R. 
2 B. 340 : 30 L. .1. Q. B. 103).

As to the registration of newspapers under ss. 18, 19 of this Act, sec ante, p. 352. 
Registration under the Newspaper Libel Act, 1881, is not a condition precedent to an 
action for infringement of copyright in a newspaper (Cate v. Deron Xca’sjui/wr Co., 
supra).
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Defence to a like Action, that the Copyright in the Book hud expired before the 
Date of the Infringement (see 5 «I- 6 Viet. c. 45, *. 8).

The said book was first published under the title of----- at-------, on
the-------------, 18—, more than 42 years before the date of any of the
alleged infringements, and-------------, the author of the book, died on the
------------- , 111—, more than seven years before the date of any of the
alleged infringements.

Notice of Objections relied u/sm by the Defendant in an A elion for In fringement 
of Copyright in a Book (/).

[Title as usual.]

Take notice that the above-named defendant intends at the trial of this 
action to rely on the following objections :—

1. That J. K. and not the plaintiff was the author of the book referred to 
in the statement of claim.

2. That L. iI. and not the plaintiff was the first publisher of the said 
lx>ok.

8. That X. 0. and not the plaintiff is the proprietor of the said 
copyright.

4. That the said lmok was first published with the title----- [specify the
title of the book as first /mblished], on the------------- . l'.l— [specify the date
of first publication], at-----  f specify the place of the first publication].

[State any other objections in the like manner.]
To Mr. E. Hated the----- ------, 10—.

The Plaintiff’s solicitor [or agent].
O. H.,

The Defendant's solicitor [or agent].

COlimiATION (ll).

CorxTY Courts (jc).

(/) As to notices of objections, see ante, p. 820.
(m) See ante, pp. 3»tf, 8tiO.
As to cases in which special protection is afforded to public authorities or their 

officials, see jmt, p. 902.
(s) Sec ante, p. 801, and as to when officials arc in general entitled to the protection 

afforded by s. 1 of the Public Authorities Act. 1898, see p. 901.)
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Custom (y).

See forms under the old system of pleas—Of u riyht of common of pasture by 
custom within a manor : Artetl v. Ellis, 7 B. <fc C. 340 ; 1) B. & C. 071 ; of 
a custom in a manor to seize heriofs : Kinysmill v. /lull, 1) East, 185 ; Price v. 
Wood house, 16 M. & \V. 1 ; of a custom in a manor to seize quo usque to

(//) A custom in a usage which obtains the force of law within a particular manor or 
parish or district, or at a particular place, in respect of the persons or things which it 
concerns. It must be certain, reasonable in itself, commencing from time immemorial 
and continued without interruption (1 Blackst. Com. 70 ; Tyson v. Smith, 9 A. & E. 
400, 421 ; Rlewett v. Tregonning, 3 A. Ac E. 554 ; Rogers v. Taylor, 1 H. Ac N. 70(5 ; 
20 L. J. Ex. 203). Time immemorial dates from the beginning of the reign of 
Richard I., A.D. 1189 (2 Blackst. Com. 31). Proof of uninterrupted modem usage is 
presumptive evidence of the previous existence of the custom, but may be rebutted by 
proof of its non-existence at any time within the above period of legal memory (1 
Blackst. Corn. 7(5: 2 Ih. 31 ; Kingsmill v. Roll, 9 East, 185: Jenkins Hite re y, I 
C. M. Ac B. 877 : Mener v. Denne, infra). Thus a custom to demand and have certain 
fees may lie rebutted by the rankness of the fee at some previous time within that 
period (Bryant v. loot, L. K. 2 Q. B. 1(51 ; 3 Ih. 497). But there may lie a valid custom 
for the payment of a reasonable toll or fee, varying in amount with the value of the 
money (Isiwrenee v. Ilitch, L. It. 3 Q. B. 521 ; 37 L. J. Q. B. 209; Mills v. Mayor of 
Colchester, L. K. 2 C. P. 470 ; 3 lb. 575 ; 3(5 L. J. C. P. 210 ; 37 Ih. 278).

The payment of anchorage tolls from time immemorial by the owners of ships 
anchoring at a certain place to the lords of the manor was held sufficient to found an 
inference of the existence of a port there, to which such tolls would be lawfully 
incident (Foreman v. Free Fishers of Whit stable, L. It. 4 H. L. 206).

A profit à prendre in the soil of another cannot be chimed by custom, except in the 
case of a copyhold tenant against his lord (Gatcicurds Case, 6 Hep. 59 b ; 1 Wms. 
Saund.. 1871 cd., 619, 020 ; It. v. Churchill, 4 B. Ac C. 750, 755 ; Blewett v. Tregonning, 
3 A. Ac E. 502 ; Constable v. Nicholson, 14 C. B. N. 8. 230 ; 32 L. J. C. P. 240 ; Neill 
v. Ruke of Devonshire, 8 App. Cas. 135 ; see Goodman v. Mayor of Salt ash. 7 App.
( 'as. 033 ; 52 L. J. Q. B. 193 ; Smith v. Andrews, [1891] 2 Oh. 078). Thus, a claim 
by the inhabitants of a parish to take drifted sand from the land of another cannot be 
supported by custom (Rlewett v. Tregonning, supra)', nor can a claim by the inhabi
tants of a township to take stones from the laud of another to repair the highway 
(Constable y. Nicholson, supra). An casement may be so claimed (see per I xml Cairns. 
Goodman v. Mayor of Sal task, supra) ns a right in the inhabitants of a parish of 
washing and watering cattle at a jiond, or of using a |>ond or well (Manning v. 
Wasdale. 5 A. Ac E. 758 ; and see Race v. Ward, 4 E. A: B. 702 : 7 lb. 384 ; 24 L. J. 
(j. B. 153; 20 lb. 133), or of using certain land in the parish for purposes of recreation 
at any times in the year (Hall v. Nottingham, l Ex. 1). 1 ; 45 L. J. Ex. 60).

A custom for all the citizens of a city to hold horse-races on a certain close on a 
certain day in every year is good (Mounsey v. Ismay, 1 H. Ac C. 729 : 32 L. J. Ex. 94 ; 
and sec S. C., 3 H. Ac V. 480 ; 31 L. J. Ex. 52 ; and Soarrby v. Coleman, infra). A 
custom for all victuallers in the realm to erect booths at a fair on paying toll to the 
owner of the soil was allowed to be good (Tyson v. Smith, 9 A. Ac E. 400, 425 ; see 
dwood v. Rulhwk, 0 Q. B. 483 ; Simson v. Wells, L. K. 7 Q. B. 214). So also was a 
custom for all inhabitants of a parish who were fishermen to dry their nets on a parti
cular piece of land adjoining the sea (Mercer v. lfenne, [19U4J 2Uh. 534 ; 74 L. J. Ch. 71, 
affd. 12 Times Hep. 700). The custom of tiu-bounders in Cornwall to dig for tin in 
the land of another, paying a proportion of the tin as a toll, was also allowed to bcgotsl 
(Rogers v. R rent on, 10 Q. B. 20). A custom for the inhabitants of several parishes to 
exercise the right of r .on over land in one of such parishes is too wide, and is bad 
( tat words \. Jenkins, [1890] I I'll. 308 : 05 L. J. ('ll. 22-). Where the cl.«i;n is I y
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ni fum■ admillaiue and Jims : Phypers v. Eburu, :i Bing. N. C. 250 ; of a 
custom in ii tuii'iislii/i for the inlitibilaiils to use u tret I : Hare v. Ward, 4 
E. <fc B. 702 ; 7 lb. 384 ; 2(i L J. Q. B. 133 ; of it custom in a parish for 
the iii/inbitiints to bent the bounds : Tmjior v. iJerey, 7 A. & E. 409 ; 
of a custom for the citizens of a city to hold horse rares on n close of land on a 
certain day of the year : Mounsey v. Tsmay, 1 H. & C. 729 ; 32 L. J. Ex. 94 ; 
and see 34 !.. J. Ex. 52. Pteajustifyiny the erection of booths, Ac., by a custom 
to hold a fair on the spot ; Tyson v. Smith, fi A. & E. 745 ; 9 A. & E. 400 ; 
replication in an action for i>ulliny down the plaintiff's booth, to which defendant 
pleaded that it was erected on a public hiyhway, that there was arustoni to hold a 
fair in the hiyhway, end to erect booths there, leaviny sufficient space for the 
hiyhway : £ I wood v. Bullock, 0 Q. B. 383.

Damage Feasant.

See “ Distress," /nisi, p. 849, mid “ Iteplevin," post, p. 907.

inhabitants, they must, it would seem, be those of a parish, township, manor, or other 
district known to or defined by the law (//>.).

A copyholder may claim common or other profit in the lord’s soil by custom within 
the manor (1 Wins. Saund., 1871 ed., (147 : Foiston v. Cmehroode, 4 Co. 31 b; Arlett v. 
Filin, 7B.& V. 34(1 ; V lb. (171).

A custom which may operate to the total destruction of the tenement on which it is 
exercised is deemed to be unreasonable and bad {Broad bent v. 1 I’M*, Wi lies, 3(10 ; Hilton 
v. Karl O'run r H Ip t 5 Q. 15. 701) : as a custom for the lord of the manor to work mines 
without any limit and without compensation for the damage thereby done to the 
surface {lb. ; and see Waltejield v. lhthc of lined curb, !.. R. 4 Eq. <>13 ; 3(1 L. J. Ch. 
7(13) : or a custom for the lord of a manor to inclose the waste without limit, where there is 
a right of common (see ante, p. 821). A right of the lord to dig clay-pits was held to be 
good as against the commoners, as only temporarily depriving them of the pasture 
{Bateson v. Orcen, .*« T. R. 411). A custom for the copyholders of a manor to take 
unlimited turf from the common was held bad ( Wilson v. 1 Villes, 7 Hast, 121), but a 
custom for copyholders to dig clay without stint out of their own tenements was held 
good (Martinis of Salisbury v. (jladntone, !» H. L. V. (l'.»2 ; 34 L. J. ('. I*. 222 : and see 
Hanmer v Chance, 4 1>. J. & S. (12(1: 34 L. J. I'll. 413 ; Heath v. Deane. [1005] 2 Vh. 
8.1 ; 74 L. J. Ch. 4(1(1). So a local custom whereby agricultural tenants were allowed 
to take away flints which came to the surface of the land in the ordinary course of 
good husbandry and to sell them for their own liencfit, was held to be valid ( Tocher 
v. Linger, 21 Vh. 1». 18 : 8 App. Vas. 508; see post, p. 043). A custom for the 
inhabitants of a parish to exercise and train horses at all seasonable times of the year 
in a place beyond the limits of the parish was held to be unreasonable and bad 
(•Stncerbg v. Coleman, J.. R. 2 Ex. 0(1: 3(1 J„ .1, Ex. 57).

As to - customs of the country ” with roqicct to the mode of cultivating lands, Ac., 
see 4> Landlord and Tenant,'' ante, pp. 221. 701». Such customs need not have existed 
from time immemorial ; it is sufficient if they have existed long enough to make it 
reasonable to suppose that parties who have not included them by express agreement 
have contracted with reference to them, and have impliedly agreed to be bound by 
them (Tacher v. Linger, supra ; see Dash>cood v. Maguire, [1801J 3 Vh. 3U(>). This is 
so also as regards usages of trade (Crouch v. Credit Foncier, L. R. 8 Q. B. 374).
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Dkfamatiox.

Denial of llie Publishing of the Defamatory Muller in no Ail inn far Libel

The defendant did not write or publish [or, print or publish, or, procure 
ihe publication of] the letter [or, words, <tc., according to the allegations 
in llie /ilainliff's claim] referred to in the statement of claim [or, The 
defendant denies that he wrote or published, &«.].

The. like, in an Ad ion for I 'er'sll Slander (z).

The defendant did not speak or publish the words complained of [or, 
any of them].

(R. S. 1883, A/i/i. E., Sert, III,, So. 2.)

Defence to un Ad ion for Libel or Slander, denging Hint the Words referred 
to the Plaintiff.

The words [or, The statements complained of, &c., according to llie 
allegations in the plaintiffs daim'] did not refer to and were not published 
of the plaintiff.

(See 11. S. 0., 1883, A/iji. E., Seel. 111., No. 2.)

Defence lo an Action for Verbal Slander actionable only by reason of 
Special Damage, denying the Publication of Hie Words and Hud Hay 
referred to llie Plaintiff, toycther tcilli an Objection in Point of Lau:(z).

1. The defendant did not speak or publish the words.
2. The words did not refer to the plaintiff.
3. The defendant will object that the special damage stated is not 

siillicicnt in point of law to sustain the action.
(/.’. s. c„ issu, ,1/vi. aw. nr., .v«. 2.)

(:) A mere denial that the words were spoken ** falsely” or "maliciously," or 
“ falsely and maliciously." is embarrassing, for such denial is at best an informal mode 
of pleading privilege or justification, and a defendant in pleading a defence of privilege 
or justification must set out the facts on which he relies to show that the publication 
was privileged or justified. (Sec licit v. Lours, 51 L. .1. Q. 11. 85V : Penrhyn v. Licensed 
I icfmillers' Mirror, 7 Times Rep. p. 1.)

Although by Ord. XXI., r. 4 (cited ante, p. 52V), no denial or defence is necessary as to 
damages claimed or their amount, and it is, therefore, strictly speaking, unnecessary 
to plead matters which go merely in mitigation of damages (see Wood v. Purl of 
Durham, 21 Q. 11. D. 501 ; 57 L. J. Q. II. 547), it is advisable where special damage is 
an essential part of the cause of action, that such damage, if disputed, should be 
expressly denied. (See ante, p. 530 : and see a form of such denial in R. S. C., 1883, 
App. 1)., Sect. VI., cited post, p. V4ti.) If the special damage alleged is insufficient to 
sustain the action [c.g., if it is too remote), the defendant may object to the claim in
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Defence lo a like Action, denying the Special Damage (a). 

The plaintiff did not suffer the alleged or any damage.

Defence to a like Action that the alleged Damage did not result from the 
Words complained of (a).

The alleged damage [if any] was not caused hy the speaking or publishing 
of the words complained of.

Defence to an Action for Slander of the Plaintiff in his Trade, denging 
Had he carried on the Trade (6).

The plaintiff did not carry on the trade [or, business] of a----- .

Defence to a like Action, denging that the Words had Reference to the 
Plaintiff's Business (b).

The alleged words did not refer to the plaintiff’s said [or, alleged] trade 
or business, or to the plaintiff in relation thereto.

Defence to an Action for Libel or Slander in respect of Words alleged with 
an Innuendo, denying the Meaning imputed by the Innuendo (c).

The words were not written [or, spoken] or published with, nor do they 
bear, the meaning [or, the meanings or any of the meanings] alleged by 
the plaintiff [or any defamatory meaning]. [If the words are also defamatory 
in their natural sense apart from the innuendo, some further defence must 
be added as to their natural meaning.']

point of law. (See K. S. C., 1883, App. E., Sect. III., No. 2, cited ante, p. 831 ; Chamber- 
lain v. Itogd, 11 Q. B. L). 407 ; 52 L. J. Q. B. 277.)

A defendant in an action for slander is not entitled to set out in his defence his own 
version of the words and to justify them according to that version (liatmm v. Budge, 
[18113] 1 Q. B. 571 ; (12 L. J. (j. B. 312).

(a) See preceding note.
(A) In an action for slander of the plaintiff in his office, profession, or trade, or in 

any special character, the fact of the defendant holding the office or being of the pro
fession or trade, and also the fact of the defamatory matter being written or spoken 
with reference thereto, must, if disputed, be sjiccilically denied.

(r) In an action for libel or slander where the words are alleged with an innuendo 
(see ante, p 3114), the defendant, if he desires to deny that they were used in that 
sense, should distinctly plead such denial. If words alleged with an innuendo arc 
defamatory and actionable in their natural sense apart from the meaning imputed to 
them by the innuendo, it seems that the statement of claim must be regarded as 
alleging two causes of action fur defamation, one with the innuendo, and one without
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Defence to an Action for Slander in respect of Words alleged with an 
Innuendo, denying the s/ieaking of the Words, and also denying the 
meaning imputed by the Innuendo : Dalgleish v. Lowther, [1899] 2 Q. B. 
590, 591.

Defence to an Action for Verbal Simuler where the Words charged are 
alleged with an Innuendo that they impute a Criminal Offence, denying 
the meaning imputed, and alleging that the Words were merely Vulgar 
Abuse (d).

The words were not published with and did not bear the alleged meaning, 
they were merely words of vulgar abuse.

The like, in an Action by a Municipal Corporation for Libel where the Words 
only affected Persona! Reputation, that they were not capable of being con
strued into a Libel against the Corporation : Mayor, Ac. of Manchester 
v. Williams, [1891] 1 Q. B. 94.

the innuendo, ao that it is necessary for the defendant to answer both charges. (See 
Il atkin v. Hall, L R. 3 Q. B. 3VG.)

Where words or statements alleged with an innuendo are not actionable in their 
natural sense, and the defendant simply pleads a denial of the innuendo, the plaintiff 
is, in the absence of amendment, bound by the meaning imputed to them by such 
innuendo, and if he fails in proving that the words were published with that meaning, 
he cannot, in order to establish his claim, set up that the words were spoken with some 
other special or secondary meaning (Bran ridge v. Latimer, 12 W. R. 878 ; Jtuel v. 
Tutnell, 43 L. T. 507; Capital. $>'C. Bank v. lienttj, 5 C. P. U. 514 ; 7 App. Cas. 741 ; 
49 L. .1. C. V. 830 ; 52 Ih. 232).

id) Where words spoken are only actionable if they impute a criminal offence, and 
it is desired to prove in defence that no such offence was charged or intended to be 
imputed by the words, this is often done by showing that the words were, and were 
received by the hearers as, mere angry or vulgar abuse, and not as really charging a 
crime.

This may be done, where the words in their ordinary meaning do not impute a 
criminal offence, but are followed in the claim by an innuendo to the effect that a 
criminal offence was thereby meant to be imputed, by pleading as above. Although 
probably it would be sufficient in such a case simply to deny the alleged meaning, it 
would se3in, where evidence was intended to be given on the part of the defence, of 
the whole of the angry or abusive conversation, or language used, and of the 
circumstances, in support of the view that it was mere abuse, more correct to plead as 
above so as to give fair notice of the case intended to be set up.

Where the words in their natural meaning impute a crime, it would in the like case be 
correct to plead in defence that the words “ did not and were not understood to im
pute any criminal offence [or, the offence of----- ], but were merely wonls of vulgar
abuse.”

8 ii
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Objection in Point of Law to a Claim for Words which are not Defamatory 
in themselves, and which are alleged without any Innuendo or Statement 
of Facts showing them to he Defamatory (#»).

The defendant will object that the words complained of are not 
defamatory in themselves, and that no circumstances are alleged showing 
them to have been used in any defamatory sense, and that they are 
insufficient in law to sustain the action.

Defence by a Newsvendor, setting out special Facts to show that he was 
not responsible as Publishing a Libel (f).

1. The defendant did not publish the words complained of.
2. The defendant is a newsvendor at----- , and he sold the copies of the

ti. newspaper containing the words complained of (which is the alleged publi
cation) in the ordinary course of his business as a newsvendor, innocently, 
without intention to defame, in ignorance of the fact that the said copies 
contained matter defamatory of the plaintiff, and without any negligence 
on his part.

Defence of Prie it eye, setting out the Facts which gave rise to (he Privilege (jy).

The words [or, statements] complained of were written [or, spoken, or, 
made] and published by the defendant [if at all] without malice and in the

(c) In an action for verbal slander, where the words complained of are not action
able in themselves, or us being spoken of the plaintiff in the way of his trade, office, or 
profession, and there is no innuendo ami no statement of special damage, or where it 
clearly appears that the special damage alleged was not the result of the words 
complained of, oris too remote, or is insufficient in its nature to support the action, the 
defendant may plead an objection in point of law. (See Chamberlain v. llogd, 11 
y. R. It. 407 ; 52 L. J. Q. 13. 277 ; and see Simmons v. Mitchell, 6 App. Cas. 156 ; and 
R. S. C., 18813, App. E., Sect. 111., No. 2, cited ante, p. 831.)

So in an action for libel the defendant may plead au objection in point of law, if the 
statements are not defamatory in their natural sense, and are alleged without any 
innuendo which they are capable of supporting, and without any allegation of circum
stances, showing that they were made in some defamatory sense. (See Cojc v. Cooper, 
il» W. K. 75 ; /«mw v. A'Beckett, !.. EL 7 Q. B. 11; 41 L J. Q. B. 14; Malliy**▼. 
Cole, !.. U. lu Q, 1». 649 ; 44 L. .1. Q. 13. 168 ; Capital, ,sY. Hunk v. lient g, supra.)

(/) Where a newsvendor in the ordinary course of his business sold copies of a news
paper which contained a libel on the plaintiff, in ignorance of the fact that it contained 
defamatory matter, and the jury found that there was no negligence on his part, it 
was held that he was not responsible as publishing the libel but was a mere innocent 
disseminator (Pm me ns v. Pottle, 16 Q. 13. D. 354 ; 55 L. J. Q. B. 51). The same 
principle w'ouhl appear to apply to carriers, keepers of circulating libraries and the 
like disseminators when acting innocently and without negligence (/Z». ,* Vizetelly v. 
Medic's. [1900] 2 (j. B. 170 ; 69 L. J. y. B. 645 ; Glamorgan Coal Co. v. South Wales 
Miners, [1903] 2 K. 13. at p. 561 ; and see ante, p. 363).

(//) Privileged Communications ]—On certain occasions a person is privileged to 
vs rite or to speak honestly according to the best of his belief, and be is not liable to an
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belief that they were true, and [here state the circumstances, in answer
to inquiries which were made of the defendant by the said------------ (the

action for matter written or spoken on such privileged occasions, although it be false 
unless he has written or spoken maliciously and has not made a bond Jide use of the 
occasion (,Stereos v. Sampson, 5 Ex. D. 53 ; 49 L. J. Q. It. 120 ; Clark v. Mol y neuf, 3 
y. B. 1). 237, 246, 249 ; 47 L. J. Q. B. 23U). A communication made bona Jidc upon 
any subject-matter in which the party communicating has an interest, or in reference 
to which he has a duty, is privileged, if made to a person having a corresponding 
interest or duty, the duty not being confined merely to legal duties, but including moral 
and social duties of imperfect obligation (Harrison v. Bush, 5 E. k B. 344 ; 25 L. J. 
(I. B. 16 ; Un,uood V. !/urn son. L. It. 7 ('. I\ 60S, 622, 623 ; 41 L. J. C. V. 206, 215 ; 
Buries v. Snead, L. 11. 5 y. B. 60S, 611 ; 39 L. J. Q. B. 202 ; Laughton v. Bishop of 
Sodor and Man, L. It. 4 P. C. 495 ; 42 L. J. C. P. 11 ; Hainan v. Falle, 4 App. Cas. 247 ; 

! Voiler v. I.orh, 7 <>. B. D. 616 ; 61 L J. y. B. 274 ; Stuart v. Bell, [1891] 2 Q. B. 341 ; 
60 L. J. y. B. 577 ; HcbdUch v. Marlltcaine, [1894] 2 y. B. 54 ; 63 L. J. Q. B. 587). A 
common instance of a privileged occasion is that of a master answering inquiries about 
a servant (per Blackburn, J., in Buries v. Snead, supra'). On such occasions of privilege 
malice is not inferred from the mere falsehood of the defamatory statement, but must 
be proved to exist in fact (Taylor v. Hutchins, 16 Q. B. 308 ; Heinminys v. Gasson, E. B. 
A» E. 346 ; 27 L. J. y. B. 252 ; Webb v. Bast, 5 Ex. D. 108 ; 49 L. J. Ex. 250). The 
wording of the libel itself may, however, be such as to afford evidence of malice, from 
the language being unnecessarily exaggerated or violent (Gilpin v. Fotcler, 9 Ex. 615 ; 
23 L. J. Ex. 152 ; Wright v. Woody ate, 2 C. M. & It. 573 ; Spill v. Muule, L. It. 4 Ex. 
232, 236 ; 38 L. J. Ex. 138). So may the mode in which the communication is made, 
as, for instance, where it is unnecessarily made by telegraph or postcard instead of by 
sealed letter ( Williamson v. Freer, L. It. 9 C. P. 393 ; 43 L. J. C. P. 161 ; Hunt v. G. J. 
By. Co., [1891] 2 y. B. 189 ; 60 L. J. 498 ; «Je non re v. Bel meg e, [1891] A. C. 73 ; 60 
L. J. P. C. 11), and is such as to refer to a particular person, or to particular persons 
(Sadg rare v. Hole, [1901] 2 y. B. 1,6; 70 L. J. y. B. 455).

Whether the occasion is privileged is a question for the judge ; the existence of 
express malice, if there is any evidence of it, is one for the jury (Cooke v. Wildes, 5 
E. k B. 328 : 24 L. J. y. B. 367 ; Huntley v. Ward, 6 O. B. N. S. 514 ; Cowles v. Potts, 
34 L. J. y. B. 247 ; Gilpin v. Fowler, supra ; Spill v. Muule, L. It. 4 Ex. 232, 237 ; 38 
L. J. Ex. 138 ; St ace v. Griffith, L. It. 2 C. P. 420). An unnecessary publication of 
defamatory matter not required for the purpose of making the privileged communica
tion is not privileged, but it is otherwise where there is no publication beyond what is 
reasonably necessary and usual for such purpose (Pullman v. Hill, [1891] 1 y. B. 524 ; 
60 L. J. y. B. 299 ; Box si ns v. Goblet Frères, [1894] 1 y. B. 842 ; 63 L. J. y. B. 401).

Proof that the defendant when he spoke or wrote the defamatory matter complained 
of knew it, or a portion of it, to be false, affords evidence of malice (Fountain v. Boodle, 
3 y. B. 5 ; Boyal Aquarium v. Parkinson, [1892] 1 y. B. 431, 443). If the defendant, 
at the time of making the privileged communication complained of, honestly believed 
it to be true, it is immaterial that he had no reasonable grounds for so believing (Clark 
v. Molyneux, 3 y. B. D. 237 ; 47 L. J. y. B. 230).

Proof that the defendant was actuated by an indirect motive, such as auger or gloss 
and unreasoning prejudice, in making the defamatory communication complained of is 
evidence of malice (Boyal Aquarium v. Parkinson, supra).

There are some occasions which, on grounds of public policy, are absolutely privi
leged, and in which no inquiry is permitted as to the intent of the party making use 
of such occasion. Thus, the statements made by a witness in examination, or by 
deposition, or affidavit, in the course of a trial or inquiry before a judicial, parlia
mentary or military tribunal or court, with reference to such trial or inquiry, are 
privileged, and cannot be made the subject of an action (Bawkins v. Lord Bokeby, 
I.. It. 7 H. L. 744 ; 45 L. J. II. L. 8 ; Seaman v. Xetherelift, 1 C. P. D. 540 ; 2 C. P. D.

8 u 2
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jterson to whom the letter, or statements, were addressed or made) with 
respect to the character of the plaintiff, who had before then been in the

33 ; 43 L. J. C. P. 738 ; 46 lb. 128 ; Coffin v. Donnelly, 6 Q. It. D. 307 ; Ôü L. J. Q. It. 
803 ; Policy v. Morris, 61 L. J. Q. It. 21 ; Peru v. Smith, 18 C. B. 126 ; 25 L. J. C. P. 
195 ; Henderson v. Ji room head, 4 II. A N. 569 ; 28 L. J. Ex. 360). This applies also 
to statements made by a witness in an inquiry held on a commission issued by a bishop 
(Barrett v. Kearns, 1 K. B. 5U4 ; 74 L. J. K. B. 318). The speeches or observa
tions of an advocate, whether a barrister or solicitor, in the course of a trial or inquiry, 
having reference to such trial or inquiry, are absolutely privileged (ll’owf v. Gunston, 
Styles, 462 ; It. v. Skinner, Lofft, 55, 56 ; Dau'kins v. Bokrby, supra ; J tody son v. 
Scarlett, 1 11. & A. 232 ; Mack a y v. Ford, 5 II. Ac N. 792 ; 29 L. J. Ex. 404 ; Munster 
v. Lamb, 11 Q. B. D. 588 ; 52 L. J. Q. B. 726) ; as also are the judgments or observa
tions of the judge or presiding officer on such trial or inquiry (Scott v. Stansficld, L. II.
3 Ex. 220 ; 37 L. J. Ex. 155 ; Thomas v. Churton, 2 B. A S. 475 ; 31 L. J. Q. B. 139 ; 
Jekyll v. Moore, 2 N. It. 341). So, too, words spoken by a member of Parliament in 
his place in Parliament arc absolutely privileged (It. v. Lord Abingdon, 1 Esp. 228 ; 
Davison v. Duncan, 7 E. Ac B. 229, 233 ; 26 L. J. Q. B. 104, 107 ; Dillon v. llalfour, 20 
L. It. Ir. 600) ; as are statements made in a petition to Parliament (Lake v. King, 1 
Wins. Saund., 1871 ed., p. 137 ; though see Proctor v. Webster, 16 Q. B. D. 112 ; 55 
L. J. Q. B. 150) ; or made in a communication relating to State affairs in the course of 
official duty by one officer of State to another officer of State (Chatterton v. Sec. of State 
for India, [1895] 2 Q. B. 189 ; 64 L. J. Q. B. 676).

A county council, when dealing with administrative matters, such ns the licences of 
music halls, is not a “court,” and the members of such council have not then an 
absolute privilege with regard to words spoken with reference to the business before 
them (Royal Aquarium v. Parkinson, [1892] 1 Q. B. 431 ; 61 L. J. Q. B. 409).

Fair reports of public proceedings in courts of justice arc privileged if published 
without malice, whether published in a newspaper, or pamphlet, or otherwise (Mae» 
dougall v. Knight, 17 Q. B. D. 636: 14 App. Cas. 194 ; 25 Q. B. D. 1 ; 59 L. J. Q. B. 
517). And by s. 3 of the Law of Libel Amendment Act, 1888 (51 A 52 Viet. c. 64), a 
fair and accurate contemporaneous report in a newspaper of proceedings publicly 
heard before any Court exercising judicial authority is privileged subject to the 
proviso that nothing therein shall authorise the publication of any blasphemous or 
indecent matter.

By s. 4 of that Act, a fair and accurate report in a newspaper of the proceedings of a 
public meeting, or (except where neither the public nor any newspaper reporter is 
admitted) of any meeting of a vestry, town council, school board, local board, public 
commissioners, select committee of either House of Parliament, justices in quarter 
sessions, Ac., is privileged, but such privilege is destroyed bv proof that such report 
was published or made maliciously ; and the section provides that, whilst not affecting 
any privilege that may exist apart from its provisions, its protection shall not be avail
able for matter not of public concern, or of which the publication was not for the 
public benefit ; and further provides that proof that the defendant has refused, or 
neglected after request, to insert in the publication complained of a reasonable letter 
or statement of explanation or contradiction shall deprive the defendant of the right 
to rely on its provisions as a defence. (Seepost, p. 839.)

The publication of matter contained in a public document which the public have a 
right to inspect will, in general, be held to be privileged in the absence of evidence of 
malice. (See Searles v. Scarlett, [1892] 2 Q. B. 56.)

The defence of privilege must, in general, be expressly pleaded, but where the 
privilege is an absolute privilege, and the facts giving rise to such privilege appear on 
the face of the statement of claim, it would be sufficient to plead an objection in law to 
the claim as bad upon the ground of such privilege. In pleading privilege it is not 
enough to state generally that the defamatory matter was a privileged communication.

7
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employment of the defendant as a----- , and who was then seeking to obtain
a like employment from the said------------ ].

A lib Define* in an Action against a Solicitor : see Baker v. Garrick, [1804] 
1 Q. B. 838 ; 63 L. J. Q. B. 390.

Definee of Privilege, in another form (•).

The words were spoken [or, written] and published by the defendant 
[if at all] without malice and in the belief that they were true and on a 
privileged occasion and under such circumstances as to make them a 
privileged communication.

Particulars are as follows :—[ Hero state, the circumstances yiriny rise to the 
privileye claimed,']

For lib Defences, see Webb v. East, 5 Ex. D. 108 ; Hunt v. G, /V. Ry. Co., 
60 L. J. Q. B. 408 ; Alt butt v. General Helical Council, 23 Q. B. I). 
400; 58 L. J. Q. B. 606 ; Kimber v. Press Association, [1893] 
1 Q. B. 65. ____________________

Defence of Absolute Privilege (Jc).

[State the y rounds on which the absolute privileye is claimed, a*, for instance, 
where the privilege claimed is that of a witness in a judicial proceediny :— 
The words complained of were spoken and published by the defendant [if

The facta and circumstances raising the privilege should, unless they appear on the 
face of the statement of claim, be stated in the defence in a concise form, or particulars 
thereof given therein, so that the ground on which the privilege is claimed may 
appear. If the facts appearing on the pleadings are manifestly insufficient to raise the 
privilege claimed, the plaintiff may object in point of law to the defence of privilege.

A question is sometimes raised as to whether it is necessary where qualified privilege 
is set up as a defence to specially plead express malice in the reply. It is submitted 
that at all events where the defence of privilege contains, as is usually the case, allega
tions negativing malice,no special reply is necessary and that the plaintiff may without 
any special reply prove that the defendant was actuated by actual, or, as it is termed, 
express malice (lioi/al Aquarium v. Parkinson, supra ; and see note (k), infra').

(0 See preceding note.
(A) When the privilege is absolute, it is not lost even if the words are spoken 

maliciously and mala fide (Dawkins v. Lord Jtokeby, L. R. 8 Q. B. 255 ; L. It. 7 H. L. 
744 ; Munster v. Lamb, 11 Q. B. I). 588 ; 52 L. J. Q. B. 724V), or are irrelevant (Scott v. 
Stansjield, L. R. 3 Ex. 220 ; Munster v. Lamb, supra), though it would seem that they 
must have some sort of connection with the occasion (lb. ; Seaman v. Xethcrclift, 2 
C. P. D. 53 ; 40 L. J. C. V. 128). In pleading a defence of absolute privilege, it is not 
necessary expressly to negative malice or to aver bona tides. This is usually done in 
other defences of privilege, though it would seem that strictly speaking the defendant 
is not bound to plead bona tides or an absence of malice in any case where he shows by 
his pleading that the statements were made on a privileged occasion, because if the 
occasion is shown to be privileged, the onus of proving malice or mala Jides is cast
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at nil | in the conree of his examination as a witness upon ontli at the trial
in the------Division of the High Court of Justice, of the action of------- r.
------ , 19—> — No------ , by the Honourable Mr. Justice------ , at the Royal
Courts of Justice, on the--------------, 19—.]

A like Defence in an Action for Statements made as a Witness before a 
Parliamentary Committee : Coffin v. Donnelly, G Q. B. D. 807. 
Defence that the Words rom/dained of were s/token by the Defendant, 
who was a Solicitor, as an Advocate in certain Proeeedinys Itefore a 
Mayistrate : Munster v. Lamb, 11 Q. B. D. 588.

Defence that the Words were a fair and hour , Comment in a /ntblic News- 
/taper a/>on a Matter of Public Interest, and were /mbtished without 
Malice (k).

The words complained of were [part of] an article in the defendant’s
[said] newspaper, called the-------------- , published at------ , and were and
are a fair and honA fide comment upon a matter of public interest, viz. 
\state the subject of the article, as for instance, upon the conduct of the

upon the plaintiff (Clarh v. Molyneujr, 3 Q. B. D. 237 ; 47 L. .1. Q. B. 230) ; and 
therefore it would appear that the defendant in such case might leave those points to 
be set up by the plaintiff in his reply (sec Ord. XIX., r. 25, cited ante, p. 9). But, as 
this would have the effect of unnecessarily lengthening the pleadings, it is better to 
adhere to the practice of stating these matters in the defence.

(It) Fair and bond fide comments or criticisms upon matters of public interest and 
concern are not actionable as libel or slander, although they may affect the reputation 
of individuals (Panniter v. Coupland. (î M. k W. 105 : Jenner v. A' Deck^tt, L. R. 7 
Q. B. 11 ; 41 L. J. Q. B. 14 : Meriralc v. ('arson. 20 Q. B. D. 275 ; Davit v. Duncan, 
!.. R. 9 C. P. 896 ; 43 L. J. C. P. 185 ; Darin v. Shrpstone, 11 App. Cas. 187 ; 55 L. J. 
P. C. 51). The right to publish such comments or criticisms is not confined to writers 
in newspapers, but is the general right of all the King's subjects (Campbell x.Spottis- 
munie. 3 B. k S. 709 ; 32 L. J. Q. B. 185 : Par miter v. Coupla nil, supra ; Me rivale v. 
Carsony supra ; see Kane v. Mu! rang. Ir. R. 2 C. L. 402), and consequently cases of 
such comment or criticism arc rather instances of the exercise of a general right than 
eases of privilege (Meriralc v. Carson, supra), and the matter thus published would 
seem to be regarded rather ns no libel, than ns a lilicl justified by privilege (Mc Qui re 
v. Western Morning News, [1903J 2 K. B. 100 : 72 L. J. K. B. 012).

This right only applies to fair and projier comments or criticisms, and if the limits 
of the privilege arc exceeded, e.g., if charges against the private character of a public 
man arc made recklessly and without foundation in fact, and base motives are imputed 
to him without sufficient cause, the publication is not protected (Campbell v. Spottis- 
munie, supra ; Jenner v. A ' Jtcchctt, supra ; Davit v. Duncan, supra'), and a plaintiff 
in a case of this kind was held entitled to recover, although the jury found by their 
verdict that the defendant honestly tielieved the defamatory matter to lie true 
(Campbell v. Spottiswoode, supra). See, for a form of defence alleging the facts 
stated to lie true ami justifying the comments, Peurhgn v. Licensed Viet nailers' 
Mirror, 7 Times Rep. 1.
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plaintiff in his public capacity as mayor of the borough of------,in refusing
on the------------- , 1!)—, to allow one------------- to have the use of the
town-hall of the said borough for the purpose of delivering a lecture therein], 
and the said words were published by the defendant without malice, anil the 
publication thereof was for the public benefit.

The like, with a justification as In Statements of Fact,
The words complained of, taken in their natural meaning, so far as they 

purport to express facts were and are true in substance and in fact, and so 
far as they purport to express opinion were and are fair and honest comment
and criticism on a matter of public interest, that is to say------, and were
published in the public interest and without malice.

Particulars of justification arc as follows :—

Defence to an Action for an alleged Libel /mblisheil in a Xctrs/>a/>cr, that the 
Matter imblislieit teas a fair and accurate Report of Proceedings in a < 'ourt 
of Justice {f).

The words complained of were [part of] a fair and accurate report of
proceedings publicly heard ou the------------ , 19—, before the Court of------,
a Court exercising judicial authority, and were published [without malice]
contemporaneously with such proceedings in the------------- , a newspaper,
and not otherwise.

Defence to an Action for an alleged Libel in a Xeirs/xi/ier, that the .Valter 
Iniblished was a fair and accurate Re/mrl of the Proceedings of a Public 
Meeting, and that the Publication thereof was without Malice and for 
the Public Benefit (ni).

1. The words complained of were [part of] a fair and accurate report 
published in the said newspaper of the proceedings of a public meeting

(/) See 8. 3 of the Law of Libel Amendment Act, 1888 (51 A: 52 Viet. c. fit), ante, 
1». 836. It would seem that this enactment affords to reports falling within its pro
tection the defence of absolute privilege, and that proof of malice would not remove 
that protection.

A|»art from the above enactment, fair and accurate reports of proceedings in public 
courts of justice are privileged, hut such privilege may be destroyed by proof of express 
malice. (See Macdougall v. Anight, 17 Q. B. U. 636; 14 App. Vas. 194 ; 25 Q. B. D. 
1 ; 59 L. J. Q. It. 517 ; Steren* v. Sam peon, 5 Ex. 1). 53 ; 4 V L. J. Q. B. 120 ; and ante, 
pp. M, IH )

(«*) See s. 4 of the I saw of Libel Amendment Act, 1888 (51 Ac 52 Viet. c. 64), ante, 
p «35.

“ Public meeting ” there means any meeting bond fide and lawfully held for a lawful 
purpose, and for the furtherance or discussion of any matter of public concern, whether 
the admission thereto be general or restricted (< 4).
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boni fide and lawfully held on the------------ , 19—, at------[for the purpose
of furthering a matter of public concern, or, of the proceedings of a meeting
on the------------ , 19—, of the town council of the borough of------, to
which newspaper reporters were admitted, or, as I hr rase may 6e],

2. The said report was published without malice, and the said proceedings 
were of public concern, and the said publication was for the public benefit.

Défaire lo an Arlion for a Defamatory Article in a Xeies/ta/ier reflectiny on 
the Plain tiff's System for Dis/iosal of the Sewaye of a Town, aifmitliny 
amt jvstifyiny the Publication («).

1. The defendant admits the publication of the words complained of.
2. The words complained of are no libel («).
3. The words complained of were not written or ...........of the plaintiff

or of the character of the plaintiff, but merely of his method of treatment 
of sewage.

4. The words complained of are not actionable without proof of special 
damage, and no s|ieoial or other damage has been sustained by the plaintiff 
in consequence of the publication of the said words (e).

5. In so far ns the words consist of allegations of fact they are true in 
substance and in fact, and in so fur as they consist of expressions of opinion 
they are fair comments upon a matter of public interest and iin|>ortancc, 
namely, the treatment of town sewage. The said words were written and 
published honestly and in good faith and without malice.

Defence justifying an alleyeil Libel or Slander, on the tiround that the 
Statements complained of were True ( p).

The words complained of were true in substance and in fact.
Particulars :—

Reforc the publishing of the said words [here stale the facts relied on as 
a justification, as, far instance, where the words complained of are “ He is the

(«) See ante, p. 838.
(<0 What is called “a trade libel/' reflecting not on the personal character of the 

plaintiff, but only nn the goods he deals in or on his business, is not actionable without 
proof of actual damage, and it would seem that only such actual damage is recoverable. 
(See cases cited, ante, p. 481.)

(/>) A justification of the lilwl or slander on the ground of truth must be pleaded 
specially (Ord. XIX., rr. 4, 1ft). It should not be pleaded without good reason to 
ex|>cct that it will be proved ; for if it is pleaded upon insufficient grounds, the fact of 
the defendant's thus persisting in the charge is evidence of malice, and may lie taken 
into consideration in assessing the damages ( Wilson v. Jtobinson, 7 Q. B. 68; sec 
Si hi /n v. Itohinnon, 12 Q. B. âll : Waru'iek v. Faillites, 12 M.& W. ">07 ; “Damages,” 
ante, pp. .*>4, 363). It is no defence that the libel had previously been published by 
another, and that the defendant at the time of publishing it stated the source from

67
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person who took my horse" with the innuendo that the plaintif had stolen the
horse, the plaintiff, on the-------------, 19—, stole a [black] horse belonging
to the defendant from the defendant’s field at----- ].

which he received it, and then believed it to t>c true (Tidman v. Aintlie, 10 Ex. 03) : 
hut it would seem tlmt facts of this kind may in some cases be set up in mitigation of 
damages (Watkin v. /fall, L. 11. 3 Q. B. 396).

If a libel consists of several distinct charges, or is divisible into distinct parts, a 
defence of justification may lie pleaded to part only (Mount le y v. Wat ton, 2 It. k Ad. 
073 : Clarke, v. Taylor, 2 Ring. N. C. 004, 005 ; M'Qrcgor v. Gregory, 11 M. & XV. 287 ; 
Clarkton v. Lawton, 0 Ring. 587 : Walker v. llrogden, 11) C. R. N. S. 65 ; Fleming v. 
Dollar, 23 Q. R. D. 388 ; 58 L. J. Q. It. 548). If the defence of justification applies to 
part only of the defamatory matter, it should lie limited accordingly. (See ante, 
p. 523.)

The mode in which a justification should be pleaded seems to depend in great 
measure on the nature of the alleged libel or slander. (See Gourley v. PI i in toll, L. R. 
8 C. 1\ 302 : 42 L. J. C. P. 121 ; Zierenherg v. Lahonchere, [181)3] 2 Q. R. 183.) In 
some cases where the libel or slander alleged in the plaintiffs claim imports a direct 
charge by the defendant of specific acts, the defence of justification may be pleaded in 
a general form (sec p. 842), but a general form of justification would be insufficient 
where the charges arc general, that is, the words complained of, instead of lieing a 
direct and positive charge of specific acts, consist of an imputation on the plaintiff’s 
general character, or of general terms of reproach or condemnation, Ac., or where the 
complaint is of a report, or statement, that certain defamatory statements had been 
made of the plaintiff by others, since in such last-mentioned case it would be uncertain 
if it was meant to say that the original defamatory statement was true, or merely, 
which would in general be no answer, that it was true that such statements had been 
made (Duncan v. Th wait et, 3 R. A C. 556 ; Heaton v. t'lee re, [11)04] 2 Ir. It. 536, 553). 
In cases where the facts which constitute the justification cannot be set out without 
undue prolixity, the defendant may supplement the allegations of his defence by 
giving particulars ns to the details. (Sec Gourley v. Plimtoll, enpra ; Zierenherg v. 
Lahouehrre, tv/mi.)

XVhere a general justification is wrongly pleaded to charges which arc general, 
application should be made to have such defence of justification struck out or 
amended, lest otherwise at the trial evidence should be adduced by the defendant, 
which the plaintiff has not anticipated and consequently has taken no steps to meet. 
(See Hen'ton v. Cleere, tujtra.')

XVhere the alleged libel or slander consists of a general charge against the plaintiff’s 
character, or of an imputation of habitual misconduct, a justification which merely 
specified a single instance of misconduct would ordinarily lie insufficient (Waklry v. 
Cooke. 4 Ex. 511 ; It) L .1. Ex. Vl : PAnton ▼. Stnart, 1 T. R. 748 ; Hiekinhotham v. 
Leach, 10 M. A XX\ 361). Rut it was held to be a defence to an action for a libel 
imputing a general charge of baseness, that the letter containing the libel was written 
and published solely in reference to a particular transaction, and that as regarded that 
transaction the facts which were stated in the plea were snch as to justify the charge 
(Tight v. Coojter, 7E.k R. 689 ; 26 L. J. Q. R. 215).

A justification must be strictly proved. Thus, the fact that the plaintiff has been 
convicted of felony, though it may justify a statement that he has been so convicted, 
is no justification for a statement that he it a felon, after he has undergone the term 
of imprisonment inflicted by his sentence, as by the il (leo. 4, c. 32, s. 3, the fact of 
having undergone a sentence of imprisonment for a felony has the same effect as a 
pardon in purging the offence (Leyman v. Latimer, 3 Ex. 1). 15, 352).

In an action for a libel in a newspaper, evidence may, by s. 6 of the Law of Libel 
Amendment Act, 1888 (51 k 52 Viet. c. 64), be given in mitigation of damages, that 
the plaintiff has recovered, or brought an action for damages, or received or agreed to
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For Defences of Justification, net Marriott v. Chamberlain, 17 Q. Ii. D. 1 r> I ; 
55 L. J. Q. B. 448 ; Wondv. Durham, 21 Q. B. 1). 501 : 57 L. J. Q. B. 
547 ; Allbult v. General Medical Council, 23 Q. R. I). 400 ; 58 
L. J. Q. R. 60(1.

Defence of Justification in a general form, where the alleged Libel or Slander 
consists of a Specific Charge stated with. Parlicularitij (q).

The words [or, statements, Ac.] complained of are true in substance and 
in fact.

Defence, denying the Innuendo, and justifying the Statements as True in their 
natural Meaning (q).

1. [Deny the innuendo : see form of such denial, ante, p. 832.]
2. As to the plaintiff's claim, if any, for speaking [or, writing] and 

publishing the words without the alleged meaning, the defendant further 
says that [here state the facts relied on as justifying the words in their natural 
senes'].

Defence of Justification and Fair Comment.

In the alternative the defendant says that so far as the words and figures 
complained of consist of allegations of fact lhey are true in substance and 
in fact, and so far as they consist of expressions of opinion they are fair 
comments upon the said facts, which are matters of public interest. The 
said words and figures were written and published if at all in good faith.

Particulars :—

Defence of Payment into Court (r) : see the form, post, p. 80(1.

Defence of Payment into Court, with Denied of Inuuemlo (*).

1. The defendant admits that he wrote [or, spoke] and published the 
words complained of in the statement of claim, and that he wrote [or, 
spoke] and published them of the plaintiff.

receive coni|Kii»ation ia respect of a libel or lilicls In the name purport or effect as I lie 
liln-l for which such action has been brought.

(//) See preceding note.
(r) The defendant nmy pay money into Court in satisfaction of the plaintiffs claim 

in actions for libel ami slander (Orel. XXII., r. 1, ante, p. 74M). If lie does so in such 
actions, however, he cannot at the same time deny liability (VA. ; and see Firming v. 
Dollar, 23 Q. B. L>. 388 ; f>8 L. J.Q. B. i>48). He may pay money into Court as to one of 
several distinct libels and deny others, but if he does so he must dearly specify in the 
defence what he denies, and in respect of what he makes the payment into Court (VA.). 

(*) Although under Ord. XXII., r. 1, the defendant may not in an action for libel or
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S. Tue dcfeudaut denies lliât the said words were written [or, spoken] 
nr published with the meaning alleged in the statement of claim, or that 
they bear or arc capable of tearing that meaning.

8. The defendant admits that the said words in their true and ordinary 
meaning and without the alleged meaning are defamatory, and as to the 
writing [or, speaking] and publication thereof in their true and ordinary
meaning and without the alleged meaning, he brings into Court £------,
which he says is sufficient to satisfy the plaintiff's claim in respect of the 
writing [or,speaking] and publication thereof without the alleged meaning.

Notice of tlir Defendant'» Intention of giving Evidence of an Apology in 
Mitigation of Damage», to he delivered with the Defence, under the 
Libel Ad, 1848, ». I (/).

Take notice that the defendant intends on the trial of this cause to give 
in evidence in mitigation of damages that he made [or, offered] an ajKilogy 
to the plaintiff for the defamation complained of 1 adore the commencement 
of this action [or, as soon after the commencement of this action as there 
was an opportunity of making (or, offering) such ajatlogy, the action having 
been commenced before there was an opportunity of making (or, offering) 
such apology].

Particulars are ns follows :—[State particular», t.g., The apology was
inserted in the------News, published on [give dales'], or, The said offer
was contained in a letter written and sent by tbe defendant to tbe plaintiff 
on the-------------, 19—.]

Dated the------------- , 19—.
O. H.,

Defendant’s Solicitor [or, Agent],
To Mr. C. D.,

Plaintiff’s Solicitor [or, Agent],

slander |wy money into Court and at the same time deny liability, it appears that ho 
van. if lie admits the publication anil that the words arc defamatory, but contends that 
they do not bear the meaning imputed to them by the plaintiff, |tay money into Court 
and at the same time deny the innuendo or some of the innuendoes (/Airis v. jutting, 
H Times Itep. 68 ; Murkily v. Jin nr it enter Vrrn* fie, It Times Hep. 111). In the latter 
ease, however, the defence must show exactly what is denied and what admitted (/i. ; 
see Fleming v. Dollar, 28 i). It. D. 888).

(0 lty the l.ibel Act, 1843 (6 ii 7 Viet. c. 96), a. 1, it is enacted “ that in 
any action for defamation it shall be lawful for the defendant (after notice in writing 
of his intention so to do. duly given to the plaintiff at the time of tiling or delivering 
the plea in such action) to give in evidence, in mitigation of damages, that he made or 
offered an agsilogy to the plaintiff for such defamation before the commencement of 
the action, or as soon afterwanls as he hail an opportunity of doing so, in case the 
action shall have Iteen commenced before there was an opportunity of making or offer
ing such apology." Where the defendant seeks to prove in mitigation that he made or 
offered such agmlogy, he should give notice of his intention at the time of delivering his 
defence, if any, and the notice should give particulars of the date of the apology, and 
“f the inisle in which it was made. Such notice may now be given in the defence by
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Defence of an Apology ami Payment into Poin t to an Action for a Libel 
rontaineil in a /mblic Xrirspaper or Penoilical under the, Libel Act, 
1843, s. 2(h).

1. The alleged libel was contained in a public newspaper [or, periodical
publication] called the----- , ordinarily published at intervals not exceeding
[or, exceeding] one week, and was inserted in such newspaper [or, periodical 
publication] without actual malice and without gross negligence ; and 
before [or, at the earliest opportunity after] the commencement of this 
action the defendant inserted in such newspaper [or, periodical publica
tion] a full apology for the said libel [or, where the newspaper or /leriodical 
is ordinarily published at intervals eiceediny one week, offered to publish a 
full apology for the said libel in any newspaper or periodical publication 
to be selected by the plaintiff] according to the statute in such case made 
and provided.

Particulars are as follows :—[A'w form of particulars in the last 
preceding form.']

2. The defendant brings into Court £------, and says that that sum is
enough to satisfy the plaintiff’s claim [or, the plaintiff’s claim herein 
pleaded to],

Defence of the Statute of Limitations (r) : see “ Limitation, Statutes of,” 
post, p. 873.

Iieing incorporated therein, audit is ordinarily most convenient so to give it, instead of 
delivering a notice separately. (Sec Old. XIX., rr. 4, 15 ; Chilly’s Forms, 13th 
cd., p. 190.)

(«) By the Libel Act, 1843(1» k 7 Viet. c. 90), s. 2, It is enacted “ that in an action for 
a libel contained in any public newspaper or other periodical publication, it shall be 
competent to the defendant to plead that such libel was inserted in such newspaper 
or other periodical publication without actual malice, and without gross negligence, and 
that before the commencement of the action, or at the earliest opportunity afterwards, 
he inserted in such ncwspa|icr or other periodical publication a full apology for the 
said libel, or, if the newspajter or |»eri<ulical publication in which the said libel appeared 
should be ordinarily published at intervals exceeding one week, had offerts 1 to publish 
the saitl apology in any newspaper or |icriodical publication to be selected by the 
plaintiff in such action."

It is enacted by the Libel Act, 1845 (8 k 9 Viet. c. 75), s. 2, that a defendant is 
not to be allowed to pleat I a defence under the above section without at the same time 
making a payment of money into Court by way of amends, anil it is clear that the 
pleading of an apology if not accompanied by a payment into Court is not a defence 
(Oslry v. Wilkes, [1898] 21). It. 5tl. 59,30 : t’,7 L. .1. <). It. (178), anti would merely go in 
mitigation of damages. If the defendant pleads an apology and payment into Court 
under this section ami at the trial fails to prove one of the essentials of the defence, 
as for instance the absence of gross negligence, he cannot treat the payment into 
Court as a separate defence under Orel. XXII., r. 1 (Ojcley v. Willies, supra).

A defendant in an action for libel or slander cannot pay money into Court, together 
with a defence denying liability (Old. XXII., r. 1, cited a Hie, pp. 748, 842.)

(a*) By the 21 Jac. 1, c. 15, s. 3. actions for defamation (other than for slander) 
must bo brought within six years after the cause of action, and actions for words within
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Defeate of Accord and Satisfaction (.//) : see ante, p. 566.

Notice of Matters the Defendant intends to rely on in Mitiyation 
of Damayes (z).

The defendant hereby gives the plaintiff notice pursuant to Ord. XXXVI., 
r. 87, that he intends at the trial of this action to give evidence in chief 
with a view to mitigation of damages as to the circumstances under which 
the [alleged] libel [or, slander] was published [w, as to the character of the 
plaintiffJ. The particulars of the matters as to which the defendant 
intends to give such evidence are as follows :—[Heir set out in sejmrate 
jmrayrajdis the several matters relied <///.]

Dktkntiox of (loons (V/).

I wo years after the words spoken. I f the words are act ionable only by reason of special 
damage, the action may be brought within six years from the accruing of the damage ; 
but if actionable in themselves, the limit is two years, though special damage subse
quently ensue (Sounder* v. Edward*, T. ltaym. (il ; 1 Hid. IK* ; sec Bottomi x. Backhoune,
It H. L. C. at p. 513 ; Barley Main Colliery Co. v. Mitchell, 11 App. ('as. at p. 142 :
*• Limitation, Statute* of," jm*t, p. 874). The period of limitation seems to be two years 
in the case of actions for words spoken of the plaintiff in his office, trade, or business. 
(See Turner x. Ifo/ion, Willes, 438 ; Grenfell v. Pierson, 1 Dowl. 40ti.)

(y) Where there was an agreement between the parties that the plaintiff should 
waive his right of action for defamation in consideration that the defendant would 
destroy certain documents in his possession, and the documents were destroyed 
accordingly, these facts were held to be a good defence by way of accord and 
satisfaction {Lane v. Applegate, 1 Htarkic, 07 ; see also Boo*ey v. Il W, cited ante, 
|.. Mi',).

(.*) By Ord. XXXVI., r. 37, “ In actions for libel or slander, in which the defendant 
does not by his defence assert the truth of the statement complained of, the defendant 
shall not be entitled on the trial to give evidence in chief, with a view to mitigation of 
damages, as to the circumstances under which the libel or slander was published, or as 
to the character of the plaintiff, without the leave of the judge, unless seven days at 
least before the trial he furnishes particulars to the plaintiff of the matters as to which 
he intends to give evidence.”

Such particulars may be given either in the defence or separately. The defendant 
may give the notice in cases in which he admits the libel or slander and pleads payment 
into Court. (Sec per Vaughan Williams, L.J., Oxley v. 117Ikes, [18V8J 2 Q. B. at 
p. 60: 67 L. J. Q. B. at p. 680.)

(a) See ante, p. 370.
Where the goods have been re-delivered after the commencement of the action, the 

defendant should plead the re-delivery as a defence arising since action (see ante, 
p. 531), and it will then constitute a defence to the further maintenance of the claim 
for the return of the goods or their value, though it does not affect the claim for 
damages in respect of the previous detention (Leader v. 1thy*, 10 C. B. N. 8. 369 ; 30 
U, C. 1*. 14ft).
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Defence denying the Detention (h).

The defendant did nut [or, does not, or, did not, nor does he, according 
to the allegations in the plaintiff's claim'] detain the said goods [or, deeds, 
or, us the case mug he], or any of them [or, The defendant denies that he 
detained or detains, die.].

Defence denying the Plaintiff's Property in the tioods (r).
The said goods [or, chattels, or, us the case mug he] were not and are not 

[nor were, nor are any of them] the plaintiffs.
(See It. S. 6’., 188:5, Agg. //, Sert, VI.)

{b) A denial of the detention, whether it is in terms or in a general form, puts in 
issue the fact of a detention adverse to or against the will of the plaintiff, and not 
its wrongful character. (See Clements v. Flight, 16 M. k W. 42 ; Mason v. Farnell, 
12 lb. 674.) The defendant may show under this defence that the goods were before 
the alleged detention delivered by him to a third person with the plaintiff's consent 
{Anderson v. Smith, 2!) L. J. Ex. 460), or that they were tendered by the defendant to 
the plaintiff, who refused to receive them (Clements v. Flight, supra), though it is 
generally advisable to plead such facts specifically. It was formerly held that, under 
the issue raised by a denial of the detention, the defendant might show that the good.*) 
were sold by him by the authority of a tenant in common with the plaintiff {Morgan 
v. Marquis, 0 Ex. 145), or that the acts complained of were done by the plaintiffs 
leave and licence {Clements v. Flight, 16 M. k W. 42), because in such eases the deten
tion would not be adverse ; but defences of this kind should now be specially pleaded. 
The ordinary evidence of detention is that the defendant refused to deliver the goods 
when demanded {Jones v. Dou'le,, 9 >1. & W. 19). It is no defence to show that the 
goods were not in the possession of the defendant when demanded if he had improperly 
parted with the possession of them {lb. ; lierre v. Palmer, 5 C. 15. N. S. 84 ; 27 L. J. 
C. V. 327 ; 28 lb. 168).

(r) The plaintiff's property in the gout Is detained, if denied, must be traversed 
specifically. Defences impugning the title of the plaintiff to the good» detained, or 
going to show that the adverse detention was justifiable, should as formerly be 
pleaded specially. (See Mason v. Farnell, supra.) A joint ownership in the defen
dant with the plaintiff cannot be proved under a denial of the plaintiff's property, but 
must be pleaded socially. (See Mason v. Farnell, 12 M. A. W. 674.)

By the Sale of Goods Act, 1*93 (56 k 57 Viet. c. 71), s. 22, “(1) Where goods arc 
sold in market overt, according to the usage of the market, the buyer acquires a good 
title to the goods, provided he buys them in good faith and without notice of any 
defect or want of title on the part of the seller.”

••(2) Nothing in this section shall affect the law relating to the sale of horses.”
But by s. 24 (1), “ Where goods have been stolen and the offender is prosecuted to 

conviction, the property in the goods so stolen re-vests in the person who was the owner 
of the goods, or his personal representative, notwithstanding any intermediate dealing 
with them, whether by sale in market overt or otherwise."

As to what is a sale in market overt, see 11argreave v. Spinks, [1892] 1 1). B. 25.
By the Sale of Goods Act, 1893, s. 23, “ When the seller of goods has a voidable title 

thereto, but his title has not been avoided at the time of the sale, the buyer acquires a 
good title to the goods, provided he buys them in good faith and without notice of the 
seller's defect of title.” And by s. 21 (2j, '• Notwithstanding any enactment to the 
contrary, where goods have been obtained by fraud or other wrongful means not



DETENTION OK GOODS. «47

Defence that the Defendant was Joint Owner of the Goode with the Plaintiff : 
see "Conversion,” ante, p. 824.

See a form of /ilea lhal the goods were deliveretl to the defendant by 
the )duintiff and others joint owners with him, and that they had not 
demanded the re-delivery of the goods : Atwood v. Ernest, 18 C. B. 881.

Defence that the Goods were given to the Defendants : see “ Gift," 
jiost, p. 856.

Defence that the Defendant detained the Goods in Exercise of a Right 
of Lien (d).

The goods were detained for a lien to wliioh the defendant was entitled 
[or, The defendant was entitled to a lien on the said goods, and was 
justified in detaining and did detain the same for such lieu].

Particulars are as follows :—
10—,------------ . To carriage of the goods claimed from London to

Birmingham :—
£ s. d.

45 tons at 2s................................................... 4 10 0
(R. 8. 6'., 1888, A/i/i. D., Seel. IV.)

Defence of the Statute of Limitations («) ; see post, p. 878.

amounting to larceny, the property in such goods shall not re-vest in the person who 
was the owner of the goods, or his personal representative, hy reason only of the 
conviction of the offender."

It is a good defence that the goods had been delivered to the defendant hy the 
plaintiff ami others who were joint owners with hint, and that the re-delivery of the 
said gisais hail not been demanded by or on behalf of such joint owners, and that the 
defendant always held the goods with their leave and licence (Atwood v. Ernest, 18 
C. It. SSI ; see Harper v. /.WseZZ, !.. It. 5 (/. It. 422 ; Sit I,. J. Q. It. 185 ; II right v. 
Itahatkam, 88 fit. D. lot, ; see ante, pp. 847, S24), or that the plaintiff hail pawned the 
giaals to a third party for a debt which remained unpaid, and that the latter |iawiied 
the goods to the defendant for a debt which remained unpaid (Zio/o/ZiZ v. KneHing,
L. U. 1 Q. B. 885 ; 85 L. J. Q. 11. 282).

(it) See “ /.ira," post, pp. Stitt et »«/. A right of lieu must be sjiecifically pleaded. 
(See Ord. XIX., rr. 4, 18, 15 ; and see, under the former practice, .Ùamm v. Farm'll, 12
M. A W. ti74, US3.) As to the power to order delivery to the owner thereof of goods 
detained as security, or under a claim of lien, upon payment into Court, see Onl. L., 
r. s.

(r) In actions for detention or conversion, it would seem that where the defendant 
wrongfully takes |aisscssiou of the goods in the first instance, the six years' period of 
limitation fixed by the 21 Jac. 1, c. 16, s, 3, runs in general in favour of a defendant
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Defence of Payment into Court an to Damages for Detention (f).

As to the plaintiff’s claim fur damages for the detention of the goods,
the defendant brings [or, on the------------ j 19—, paid] into Court the
sum of £------, and says that the same is enough to satisfy the plaintiff’s
claim herein pleaded to.

See a form of /ilea Hint the defendant delivered up the goods and the 
plaintiff accepted them after action brought and payment into Court of 
damages for detention : Crossfield v. Such, 8 Ex. 159.

Distress (g ).

Defence to a Claim for Trespass, justifying under a Right to Distrain.
1. Before and at the time uf the committing of the acts complained of 

the plaintiff was tenant to the defendant of the house and premises referred
to in the statement of claim under the terms of a lease dated the-------------,
19—, whereby the defendant demised the said house aud premises to the
plaintiff for ------ years from the------------- , 19—, at the yearly rent of
£----- payable quarterly on the usual quarter days.

2. On the------------- , 19—, two quarters of the said rent due at -----

from tlu* time of such wrongful taking. (Sec Wilkinson v. Verity. L. It. (5 C. P. 200; 
40 L. J. C. P.141 ; Miller v. Dell, [1801] 1 y. B. 408 ; GO L. J. Q. B. 404.) But where 
goods have been delivered to the defendant as a bailee, and have been wrongfully con
verted by him during the bailment, as by sale. Ac., the owner, even if he has knowledge 
of such act of conversion, may elect to sue for detention or conversion in respect of a 
subsequent demand and refusal of re-delivery of the goods, and in such case the statu
tory period of limitation will only run from the time of such demand and refusal 
(Wilkinson v. Verity, supra ; see Spaehnan v. Foster. 11 y. B. D. 90 ; 52 L. J. Q. B. 
418 ; Miller v. Dell, supra).

(/) Payment into Court in actions for the detention of goods, so far as regards the 
claim for damages for the detention as distinct from a claim for the return of the goods 
or their value, is regulated by the provisions of Orel. XXII., and stands on the same 
footing as payment into Court in other actions for damages. (See juist. p. 89G.) But 
the provisions of that Order appear to be restricted to the case of actions “for debt or 
damages” (sec .Xieltvls v. Freux. 22 Ch. D. Gil), and it seems clear that they do not 
extend to a claim for the return of the goods or their value. (See Allen v. Dunn, 1 H. 
Ac N. 572 ; 2G L. J. Ex. 185 ; Eherle's Hotels Co. v. •/anas, 18 Q. B. 1). 15V.)

(#/) Sec “ Distress.” ante. p. 371$ ; “ lleplerin." post. p. 907.
By the 3 <v 4 Will. 4, c. 27, s. 42, no arrears of rent shall Ik* recovered by any distress 

but within six years next after the same shall have become due, or next after an 
acknowledgment of the same in writing shall have been given to the person entitled 
thereto or his agent, signed by the person by whom the same was payable or his agent. 
In the case of a holding to which tlu* Agricultural Holdings (England) Act, 1883, 
applies, rent which became due more than a year before the distress cannot be dis
trained for. (See s. 44 of that Act, ante. p. 373.)
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nnd ------ , 19—, were due and in arrear and unpaid to the defendant, and
thereupon the defendant, ns he was lawfully entitled to do, levied a distress 
for the said rent on the plaintiff's goods and chattels in the said house and 
premises, and under that distress lawfully entered the said house and 
premises and seized and sold the plaintiff’s goods and chattels thereon, 
and these are the acts complained of.

Defence justifying seizing Caille as a Distress Damage feasant (/«).

At the time of the alleged trespasses the defendant was lawfully possessed
of a close called------ , at ------ , in the county of------ , and because the
cattle referred to in the statement of claim were then wrongfully in the said 
close doing damage there to the defendant, the defendant seized and took 
the said cattle in the said close, and impounded the same in a |>ound overt
at------ in the said county which was not above three miles distant from
the place where they were so seized and taken, as a distress for the said 
damage, which are the alleged trespasses.

Defence justifying entering into a House to take Gomls framlulently or 
clanilestinelg remorett there to nmol a Distress (11 Geo. 2, c. 19, s. 1) (/). 
Before any of the alleged trespasses ,/. A”, held certain premises called

------ , at------ , as tenant thereof to the defendant uuder a lease thereof [«r,
an agreement of tenancy] in writing dated the------------- , 19—, at a certain

(/*) As to the right of a person to seize cattle, kc„ damage feasant, sec Bullen on 
Distress, p. 227 ; ami see Both n v. Boseoe, [ 1894 ] 1 Q. B. 608.

Any irregularity in the treatment of a distress damage feasant makes the party dis
training a trespasser ah initio, and may be replied so as to entitle the plaintiff to 
recover for the whole trespass. (See Wilder v. Speer, 8 A. k K. 547 ; Weeding v. 
Aldrich, 9 Ih. 861.) The statute 11 flco. 2, c. 19, s. 19, cited p. 382, applies only to 
distresses for rent.

Tender after impounding in a common pound does not render the distress or deten
tion wrongful, and a reply of such tender to a plea of distress damage /taxant is bad 
(Singleton v. Williamson, 7 II. k N. 747 ; 31 L. J. Ex. 287). Where cattle distrained 
are impounded on private premises, and not in a common pound, a tender after such 
impounding of sufficient compensation for the damage actually done is good, and 
would render any further detainer unlawful ((ireen v. Duckett, 11 Q. B. D. 275 ; 52 
L. J. Q. B. 435). Sec further as to tender, ante, p. 379.

It is a good reply to a defence of a distress damage feasant, that the cattle were dis
trained while in the actual use and possession of the plaintiff or his servants (Field v. 
Adames, 12 A. & E. 649; sec Bunch v. Kennington, 1 Q. B. 679). or that the cattle 
strayed into the defendant's close by reason of the defendant neglecting to repair the 
fences lictween his close and the plaintiff’s, as he was bound to do. (See post, p. 852.)

As to the right of supplying food and water to animals im|>ounded in a common 
pound, and of selling such animals for the purpose of defraying the expense so incurred, 
see 12 fc 13 Viet. c. 92. and 17 k 18 Viet. c. 60. s. 1. and see a form of plea of a dis
tress damage feasant and a sale of the distress to pay for its keep in the pound, uuder 
the 17 tV 18 Viet. c. 60, Bullen & Leake, 3rd ed., p. 731.

(0 As to this defence, see Roscoe’s N. P. Ev., 17th ed., p. 1069, where see also as to
ILL. fl I
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yearly rent thereby reserved payable by equal [quarterly] payments, and
j£----- of the said rent for-------quarters of a year of the said tenancy was
then due and in arrear from the said J. K. to the defendant ; and the said 
J. K. had then and whilst the said rent was so due and in arrear fraudulently 
and clandestinely carried off from the said pnmises certain goods of the 
said ./. À'., to prevent the defendant from distraining the same for the said 
arrears of rent, and placed the said goods in the said messuage of the 
plaintiff, against the statute in such case made and provided ; whereupon 
the defendant, whilst he was entitled to distrain for such arrears, and 
within the space of thirty days next ensuing such carrying off of the said 
goods as aforesaid, entered into the said messuage of the plaintiff (the 
outer door thereof being then open) in order to take and seize, and there 
then took and seized the said goods there being found as a distress for the 
said arrears of rent, which are the alleged trespasses.

Defence to an Action by a Landlord ayainst a Tenant for lient, and that the 
Plaintiff before Action distrained for the same Pent, and that the Distress 
was still pending at the Time of Action broayht (k).

After the rent sued for became due, the plaintiff on the------------- , 19—,
distrained certain goods of the defendant on the demised premises as and 
for a distress for the same rent, and at the commencement of this action 
held and detained [and still holds and detains] the said goods as such 
distress for the said rent.

Defence of Not Guilty by Slat ale (/).
By statute 11 Geo. 2, 1

c. 10 (Public Act), ss. ! The defendant is not guilty 
10, 21 ; [Insert any )

other statute on which the defendant reties, as 2 W. & M„ sees. 1, c. 5 
(Public Act), s. 2.]

the right given to the landlord uniter certain circumstances by s. 7 of tlie 11 Ueo. 2, 
c. 19, of breaking o|»cn houses, barns, Ac., to which the gmsls have been removed.

The landlord's |>ower of distraining goods fraudulently removed from the premises 
only applies to the tenant’s goods (Fletcher v. Morillier, 9 A. A E. 457 ; Thornton v. 
Adams, 6 M. A S. 38; Tomlinson v. Consolidated Credit Cory.. 24 Q. B. D. 135), and 
only exists where the landlord would have liecn entitled to distrain them, if they had 
jemained on the premises (tiro 1/ v. Niait, 11 Q. It. 1>. 0t>8; 52 L. J. (J. It. 412).

(tO As to this defence, sec ante, pp, 375, 708.
(0 It would seem thr.t the defence of not guilty by statute can still be pleaded 

in answer to an action for wrongful distress against a person other than a public 
authority. (See past, p. 8811.) However, even in the eases where this defence can still 
be pleaded, it is under the present system generally advisable to plead specially. If the 
defendant pleads not guilty by statute he cannot plead any other defence to the same 
cause of action without leave (Ord. XIX., r. 12, cited post, p. 887),

By s. 20 of the above statute, 11 Geo. 2, c. 19, no tenant or lessee shall recover in 
any action for any unlawful act or irregularity in making or disposing of a distress, if

■
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Estoppel (m).
For forms of Defence and Reply, see ante, pp. 646, 048.

ExECT'TORH (/i).

FAcrroit.
See “ Factor," an/e, p. 176 ; and “ Lien," post, p. 869.

Felony (o).

Fences (/>)•
tender of amends has l>ccn made by the party distraining before such action brought ; 
and by s. 21, the defendant may give such tender in evidence under the defence of not 
guilty by statute when that defence is applicable. (See port, pp. 887, 019.)

(»*) Where the party is estopped only at and from a particular time, the estoppel 
pleaded should be limited to matters arising at or after that time. (See Wilkinson v. 
Kirby, 15 C. B. 430 ; Harris v. Mnlkern, 1 Ex. D. 31 ; 45 L. J. Ex. 244.) The matter 
of estoppel is assumed to continue until the contrary is shown. The defendant may 
deny the matter of estoppel or may set up any subsequent matter showing that the 
estoppel has ceased ( Wilkinson v. Kirby, 15 C. B. 430, 440).

A county court order for giving up possession of premises obtained by the landlord 
against a sub-tenant under 19 k 20 Viet. c. 108, s. 50 (see now the 51 k 52 Viet. c. 43, 
s. 138), was held not to be conclusive in a subsequent action against him for mesne 
profits (Campbell v. Loader, 3 H. k C. 520 ; 34 L. J. Ex. 50). So in an action for 
conversion of goods, which did not exceed £15 in value, a previous refusal of a 
metropolitan magistrate to grant the plaintiff an order for the delivery of the goods 
under the 2 k 3 Viet. c. 71, s. 40, was held to be no estoppel against the plaintiff 
(Dorer v. Child, 1 Ex. D. 172; 45 L. J. Ex. 462).

If a bailee of goods accepts the bailment with full knowledge of an adverse 
claim by a third party, it has been held that he is estopped from afterwards setting 
up the title of such third party as an answer to a claim by his bailor for the goods or 
their proceeds (» p. Davies, 19 Ch. I>. 86). As to estoppel by a bailment, see further, 
Biehards v. Jenkins, 18 Q. B. D. 451 : and Boyers v. Lambert, [1891] 1 Q. B. 318.

As to estoppels, see further, ante, pp. 645—647.
(n) See “ Executors,'' ante, pp. 385, 648.
In an action brought by an executor or tdministrator under the Fatal Accidents 

Act, 1846(9 &; 10 Viet. c. 93), to recover compensation for the family of the deceased in 
respect of injuries which caused his death, it is a good defence that the family did not 
suffer any pecuniary loss from the death. (Sec Duekworth v. Johnson, 4 H. k N. 653 ; 
29 L. J. Ex. 25 ; and ante, p. 387.) It is also a good defence to such an action that an 
accord and satisfaction was made by the defendant, and accepted by the deceased in 
his lifetime, in respect of the injuriée which caused the death (Read v. G. E. By. Co., 
3 Q. B. 555 ; Griffiths v. A'arl of DudU y, 9 Q. B. D. 357 ; 51 L. J. Q. B. 543 ; ante, 
p. 388).

(o) See a)ite, p. 682. A defendant may not set up as a defence that the acts 
complained of amounted to a felony, and that he has not been prosecuted in respect 
thereof. (See post, p. 923.)

(p) See ante, p. 39U Where a defendant justifies taking the plaintiff’s cattle as a
3 i 2
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fief cnee to an Action for a Tref/m»* In/ the Defendant'f Caille on the 
Plaintiff'll Land, Ihal tin Trrx/ni** trim canted In/ Defects in the 
Plaintiff'* Fence*, which hr wa* hound In re/iair.

The (Mondant wit* mid in potaoaaoil of a [cluac] adjuiimig the said dose] 
of the plaintiff, and dieided I here from by n fence, and the plaintiff wa* 
hound [tlnlehow, a*, for instance, by proscription] to repair the said fence, 
and keep the same in repair so ns to prevent cattle lawfully being in either 
of the said [closes] from escaping into the other of them, and at the time 
of the alleged trespasses the said fence was out of repair, and by reason 
thereof the defendant's cattle, then lawfully being in the said [close] of 
the defendant, escaped therefrom into the said [close] of the plaintiff and 
remained lor some time therein, which are the alleged trespasses.

Defence to an Arlion for 7'rtt/mi» to Lam! awl detlroi/ini/ Fence*, Ihnl the 
Fence* were an Obstruction to the Drfcndaiil'f flii/hl of Common : fee 
llanifei/ v. i 'rtulilar, [ 1893] I Q. It. 22X.

Fishery (q).

See form* of a /ilea jutHfyimj a Iret/iant uwler a /ireecri/i/irr rii/hl of 
flfhini/: Mnnnall v. Fifher, 5 C. It. N. 8. 8f>0; Shtillleteorlh v. Le 
Flemin/i, 19 C. It. N. S. 687 ; 34 L. J. C. I*. 309 ; of a ;uiblir rii/hl of 

Jifhiiii/ in an arm of the tea, amI a re/ilicalion of a qiretcri/ilire rii/hl of note 
fishery in I he name f/iol ; llirhanlson v. Orfortl, 2 II. III. 182 ; juttifyiny 
lakini/ net* anil fixed enyine* under the Salmon Fishery Art : William* V. 
Jllnrkirell, 2 11. A C. 33 ; 32 L. J. Ex. 174.

distress tinmn;w /«narra/, it Is a pool reply that the cattle strayed into the defendant’s 
land through defects in fences which he waabound to repair (see f/mntwys v. Cbereley, 
4 11. X N. «81 ; t(S !.. .1. Ex. ii'.ia ; Umber v. II barley, 84 !.. .1. 1). It. 212). or that the 
cattle were lawfully upon a public highway, and strayed thence into the defendant's 
adjoining land through defects of the defendant's fences and without any negligence 
on the part of the plaintiff or his servants, and w-es. «,.|xcd by the defendant before 
the plaintiff had reasonable time for removing them [t/innlicyn v. therrlry, supra ; see 
Till’’ll v. liner/, 10 </. It. It. 17 ; .’2 I,. .1.1/. II. rt|). See further. I‘I'll, p. ill 1.

(y) The right to take fish from the waters of another, being a profit it prendre i* 
ii lie tin until, is not claimable merely by custom (/Votre v. Scotcher, 9 (/. It. It. 1 «2 ; 
tlnndmaa v. Mayor of So Itasb, 7 App. Cas. it:t:t ; :,2 !.. .1. y. It. ] '.lit ; Tilbury v. Si ha, 
4ô (9i. It. US ; Smith v. Andrew*, \ I Mill ] 2 Ch. IÎ7S, 7(N>).

The Prescription Act (2 A it Will. I, c. 71) rlrs-s not apply to easements In gross, or 
prolit* o prendre In gross, and therefore an allegisl right in gross oflthe defendant and 
his anreslors to a free fishery in the waters of the plaintiff I not under that Act a 
defence to all action of t re-pass {Shutllrumrlh v. // b'lrminy, 1» C. II. X. S. «87 ; SI 
!.. .1. V. P. 809 ; and see Tilbnry v. Silro, anil Smith v. Andrew*, nnpro ; and ante, 
pp. 896, 819).
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Fraud (<•).
Defence lo an Action for Fraudulent Misrepresentations, denying Ihe making 

of Ihe Hepresenlulions.

Tlic defendant did not make the representation [or, any of the 
representations] complained of.

[If the niisrepresenlatinns lire alleged by the plaintiff's claim to have been 
coiitnineil in ii teller or prospectus, Ac., Ihe ilefeiiilmil, if he ilisjiules those 
nlleynlioiis, shoiibi deny Ihe uriliny or sendiny of Ihe teller or Ihe issuing of 
Ihe prospectus, dec., or should shorn, by direct nVermont or by selling oui Ihe 
doaimenl, where he cun do so wilhoul prolixity, Ihul il did not contain uny of 
Ihe alleged misrepresentations.]

Defence lo u like Action, denying Ihul the Represenlutim inis intended to 
induce, or did induce, Ihe Plaintiff to in ike the alleged Contrai l, tic.

The defendant did not make the alleged representation, if at all, 
with the intent to induce, nor was the plaintiff induced thereby to make 
the said purchase [or, to subscribe lor the said shares, or, ns Ihe case 
may be'].

Defence to a like Action Hull Ihe llepresenlalions were True.

The [alleged] representation complained of was true in substance and in 
fact. Thu takings of the said public-house were not less than £40 a week 
[selling out the fad] [or, The defendant denies that the alleged representa
tion was false or untrue. < In the contrary,----- selling oui Ihe fads].

defence lo a like Action, denying Ihul llie Defendant knew Ihe llepresenlulion 
lo be False, anil sliding Ihul he bowl Jbte belie veil il lo be True.

The defendant, at the time of the making of the alleged representation, 
honestly believed the same to be true, lie did not make it fraudulently 
[or, The defendant had no knowledge of the facts alleged by the plaintiff
in paragraph----- of the statement of claim, and at the time of making the
representation complained of he honestly believed it to be true].

Defence denying llw alleged Damage (_»).
The plaintiff did not suffer the alleged or any damage.

(r) See unie, pp. 397, SOU, 696.
t<1 Usinage is an essential part of the action (or «leceil, ami where it is intenilol to 

■ietiy «lamage, it is ailvisable ilmt I here .Ii >u 1«l lie a s|«grille «lenial of tin* «lainage. 
(.See ttsle, pp. 029, 030.)
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Defence lu a Claim for Fraud in selling an Unsound Horse by falsely 
representing Had il was Sound.

1. The defendant did not represent to the plaintiff that the home was 
sound.

2. The plaintiff was not induced to buy the horse by the alleged 
representation.

U. Ï he horse was not unsound.
4. If the horse was iu fact unsound, the defendant was not aware of such 

unsoumlness, and made the alleged representation, if any, honestly, and in 
the belief that it was true.

Defence to an Action, under the Direelors Liability Act, IN'JO (ad ,1- fit 
I id. f. 64), for Damages against a Director for an untrue State
ment in a Prospectus, that the Defendant on reasonable Grounds 
beliered the Statement to bo true (I).

The defendant had reasonable ground to believe, and did up to the time 
of the allotment of the shares [debentures, or, debenture stock] believe,
that the statement referred to in paragraph------of the statement of claim
was true.

Particulars :—[,S#V out tkoparticulars of the reasonable grounds.']

Defence to a Claim against a Cum/siny and Ihreitors for Fraud, aiul 
uniter the Directors Liability Act, 18110(f).

1. The prospectus of the defendant company was issued on the-----
----- , lit—. For the terms and contents of the said prospectus the defen
dants crave leave to refer to the prospectus itself. They do not admit that 
such terms and contents arc correctly or sufficiently stated iu the statement 
of claim.

2. The defendants deny that the defendant C. D. issued or authorised 
the issue of the said prospectus. The defendants deny that the defendant 
F. F. was a promoter of the defendant company.

ff. The defendants deny that the prospectus contained the alleged state
ments or representations or omissions or any of them. They deny that 
any of the alleged statements or representations were untrue.

4. The statement actually contained in the pros|iectus as to the----- ,
to which the defendants crave leave to refer, is true. It is neither untrue nor 
misleading. The defendants wholly deny the allegation that none of the

(<) See ante, pp. Sol, 402. Iu stating statutory groumU of defence, the words of 
the statute should, as far as |,ructicnblv. be followed. The uses of (noting the reason
able ground of lielief is upon the defendant, lie should give particulars of the grounds 
of hie belief {Atoms V. Up/iert, [I'JOl j 2 K. It. ô7ti ; 70 !.. J. K. It. 74.*»].
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said businesses were then, or have siuoe been, transferred to the defendant 
company.

5. The defendants deny that the prospectus represented that the 
— Brewery, and property connected therewith, was of the value of
£------. It stated, as the fact was, that the said brewery and property
had been valued at the said sum. The defendants say that the said 
brewery ami pro|ierty was of the said value, or, in the alternative, that 
they honestly believed it to be of that value. They deny that such value 
was fictitious, or that they knew it to be so. On the contrary, the state
ment as to the said value was believed by the defendants to l>e true, and 
was based on the valuation of competent independent valuers, which is set
out in the prospectus. The----- , Limited, is now in liquidation because
the defendant company has purchased and acquired all its undertakings 
and property, and pursuant to an arrangement that the said company 
should go into liquidation so soon as the purchase was completed.

ti. The prosjiectus did not represent that the property and assets of------,
Limited, were acquired by the defendant company, or that their value
amounted in the aggregate to the sum of £----- . The prospectus stated,
as the fact was, that the defendant company was formed to acquire the 
said property and assets, and that they had been valued at the said sum. 
The said property and assets had been valued at the said sum. The 
defendants say that the said pnqwrty ami assets were of the said value.

7. The defendants do not admit that the plaintiff received a copy of 
the saiil pros|>ectus. They deny that he acted on the alleged repnsen- 
tations (if any), or was misled by the alleged omissions (if any), or was 
ignorant of the matters alleged to have been concealed.

8. The defendants deny all the allegations in paragraph ------ of the
statement of claim.

tl. The defendants deny that the shares in the defendant com|>auy are 
worthless.

10. The plaintiff subscribed for the said shares on the faith of his own 
judgment and inquiries, and nut on the faith of the said prospectus.

11. The defendants deny that the alleged representations and omissions 
(if any) were material.

12. The plaintiff has been guilty of delay and acquiescence disentitling 
him to rescission or repayment.

Particulars :—
18. Each of the defendants (other than the defendant company) says 

with res|*'ct to every statement in the prospectus not purporting to be 
made on the authority of au exjiert that he had reasonable grounds for 
bclieviug. and did up to the time of the allotment of shares believe it to 
be true, ami with respect to every statement in the prospectus purporting 
to be a statement by, or contained in wlmt purports to be a copy of or 
extract from a report or valuation of a valuer, accountant, or other ex|iert, 
that it fairly represented the statement made by such valuer, accountant,
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or other export, or wax a correct nml fair copy of or extract from the 
rejKirt or valuation, and that he believed, and had reasonable ground for 
believing, that the person making the statement, report, or valuation was 
competent to make it.

14. Each of the defendants savs that in respect of all the matters alleged 
lie acted in perfect good faith, and not fraudulently, or with any desire or 
intention to deceive or mislead.

1ft. The defendant company denies that any of the other defendants were 
its agents in respect of any of the matters alleged, or that it issued the 
said prospectus, and it will submit that the statement of claim discloses 
no cause of action against it, and no facts entitling the plaintiff to the 
relief claimed against it.

I ti. Each of the defendants pleads the whole of the above defence severally 
for himself and itself, and denies that the other defendants were his or its 
agents in res|ieet of any of the matters alleged, or that he or it is in any 
way liable for or in respect of their acts or delimits (if any).

Defence to mi Arlion fur n Fraudulent lie/iresentation as to the Solreneg nf 
n thiril Per sun that the alleged Ite/iresenliilion tens not in Writing 
signal hg the Defendanl, ns required inj the II Ueo. 4, r. 14, >. 6 (it).

The requirements of the II (leo. 4, c. 14, s. fi, have not I icon complied with. 
[//' tin representation is alleged hg the plaintiff to hare hern riinlniiieit in 
n teller or other writing signed hg the defendant, the defendant must also 
s/irrijiiallg drug the writing or signature of the teller or document.]

Gift (x).

Iiejiire loan Action hg an Eserulor for the I 'onrersion of Hoods rested in him 
as Erieutor, dinging his Fro/ierly in the Goods, ami alleging a Gift of 
the Goods lo the Defendant hg the Testator. (See a Claim, ante, p. 880.)

1. The said horses [or, goods] were not the plaintiff's.
-. The said horses [or, goods] were given to the defendant by the said 
/>. (the testator) in his lifetime.

(*> free note, p|>.liai. tt>7. A signature 1er im agent or co-|iartncr will not satisfy the 
requirement» of lire section. (Sec lli.) Thu section n|i|.lica ei|iinlly whether the 
representation is fraudulently made or not (('Igjratole lhink v. polos. 11 sin;] A. f. 
:is| ; if, !.. J. I*. ('. 7.1).

(c) To constitute a complete gift of a chattel there must lie a delivery of |»Mw»sioii 
to the donee or hi» agent (least v. Ssmllpieee, it It. A Aid. û.ïl ; IWhrase r. Moure. 2:. 
Q It. I>. .*»7 ; .‘.it I,. .1. I). B. 877). The delivery may lie liefore, at the time of. or after 
the words of gift (I oh rose v. Misire. 2". i). It. 1). at p. 70; Alderms v. Peel, lit 1. T. 
N. s. tltr. ; fois v. y,sis. ( lmm] 2 y. it. 2ss, 2»s ; a:. |,. .1. ty. it. :,s7). |i need not 
necessarily Is- a manual delivery, it I» enough If it I» »ueh as the subject-matter
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Particulars are as follows : [The gift was by word of mouth on the
------------- , 19—, at------, and the horses [or, goods] were fetched away
from C. *s premises at----- by the defendant’s servants on the--------------,
19—, or, as the case may be.]

Defence to an Ac/wn by an Executor for /he /detention of a Watch and Chain 
of his Testator, that they tare given to the Defendant as a Donatio 
mortis causa (y).

1. The watch and chain were neither of them the property of the 
plaintiff.

2. They were on the------------- , 19—, handed by the said C. D. (the
testator), since deceased, in contemplation of his then approaching death, to 
the defendant and given to him by the said C. D. as a donatio mortis causa.

to reasonably capable of (JTifjrf* v. HsUUy, [ ISM] l Q. B. 689 ; MsuoUnson \ . Mort. 91 
Times llep. 774).

Where the thing to be given is already in the possession of the intended donee a 
valid gift may be made by word of mouth coupled with the changed character of the 
|H)S8CS8ion (Ktlpin v. Hatley, supra ; Cain v. Moon, supra).

A gift of substantial character and im|>ortancc made to one who stands in a con
fidential relation to the donor will be set aside by the Court on the application of the 
donor within a reasonable time, unless it is shown that the donor in making the gift 
had competent independent advice (Rhodes v. Bate, !.. It. 1 Ch. 252,267; 35 L. J. Ch. 
267 ; Allcard v. Skinner, 86 Ch. D. 145, 185 ; 56 L. J. Ch. 1052 ; Powell v. Piwell, 
[I'.hni] 1 Ch. 213 ; Barron v. Willis, [1900] 2 Ch. 12H ; 69 L. J. Ch. 532).

Such gifts arc voidable and not void, and may after the confidential relationship 
has ceased, and when the donor is no longer inlluenced thereby, lie alii lined by the 
donor (Allcard v. Skinner, supra ; Mitchell v. Horn fray, 8 l). B. D. 587 ; 60 L. J. 
g. B. 100).

(y) A donatio mortis cause is one given by a person in contemplation of approaching 
death to another, upon the terms that if death does not as anticipated take place, the 
gift is to revert to the donor. (Sec Williams on Kxore., 9th ed., p. 681 ; Cain v. 
Moon, [1896] 2 Q. B. 283 ; 35 L. ,1. <). B. 587 : Solicitor to Treasury v. Lewis, [1900] 
2 Ch. 812 : 68 L. J. Ch. 833).

To constitute a valid donatio mortis causa the donor must both part with the posses
sion and the control of the thing given (Hawkins v. Blewitt, 2 Ksp. 663; Solicitor to 
Treasury v. Lewis, supra).

A 1>md, a jsilicy of insurance on the donor’s life, a deposit note, a bill or note 
indorsed to the donee or payable to l>earcr, or the cheque of a third party, may be the 
subject of such a gift ( Witt v. Amis, 1 B. A. S. 109 ; 30 L. J. Q. B. 318 ; In re Billon, 
Il Ch. 1». 76; 59 L. J. Ch. 42o ; Clement v. Cheesmau, 27 Ch. i>. 631 ; 54 L. J. Ch. 
158 ; By les on Bills, 16th ed., p. 206).

So may a 1‘oet Office Savings Bank book (/* re IIVm/oh, [ 1902] 1 Ch. 680 ; 71 L. J. 
Ch. 313). But not, it seems, the cheque of the donor himself drawn u|hhi his banker, 
Ifceausc the death operates as a revocation of the banker’s authority to pay it (Byles 
on Bills, 16th ed., p. 206 ; In re Beaumont, [1902] 1 Ch. D. 889; 71 L. J. Ch. 478; 
but ice per Bindley, L.J., in In re Billon. supra), nor nn ordinary certificate of railway 
or other shares requiring a further document of transfer to pass the property (Minire v. 
Moore, L. H. 18 Kq. 474 : 43 L. .1. Ch. 617 ; In re Weston, supra ; but see In re Billon, 
supra).

In pleading such a gift, the facts and circumstances should be set forth. (See 
Townsend V. Parker, 3U W. II. 287 : 13 !.. T. X. S. 755.)
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Highways (z).

Husband and Wife (#/).

Infancy (b).

(.*) See ante, p. 407, and jnut, p. 952. The provision» of s. loo of the Highways Act 
1835, ami ». 204 of the Public Health Act, 1875, which iu certain cast s required notice 
of action and limited the time for the bringing of the action, Ac., have been repealed 
by s. 2 of the Public Authorities Protection Act, 1803. and the protection afforded by 
that Act has been substituted. (See po*t, p. 901.)

(«) Coverture at or after the time of action brought, is no defence to an action in 
respect of a wrong independent of contract brought by or against a woman, and is not 
in itself any sufficient ground for applying to have the husband joined as a party. 
(See ante, p. 410.) So, too, coverture at the time of the committing of the wrong is no 
defence to any such action. (See the M. W. P. Act, 1882. s. 1 (21 : ante, p. 185.)

The husband and wife may, and in general should, be sued jointly for wrongs 
committed by the wife during coverture, anil in such actions, there being no separate 
claim against the wife’s property, they cannot plead separate defences (lieuumont \. 
Kaye, [1904] 1 K. R. 292 : 73 !.. .1. K. B. 213).

Where the husband has not authorised or participated in a wrong committed by his 
wife during the coverture, he cannot properly be sued alone for it without the wife 
being joined as a defendant (see Lush, Husband and Wife, 2nd ed., p. 287) ; and, 
therefore, although, since the abolition of pleas iu abatement, the non-joinder of the 
wife in such action is not pleadable as a defence, it will be ground for au application 
by him for a stay of proceedings until the wife is so joined. (See ante, pp. 410, 522.)

If the huslwnd sues alone in respect of a wrong committed after 1882 to the person 
or to the separate property of the wife, the defendant may apply to have the wife 
joined as a co-plaintiff. (Sec badey v. Honey, [1891] 1 Q. B. 509 ; 60 L. J. Q. B. 
408.)

A defendant sued by a married woman for trespass to a house which is her separate 
property and in her sole occupation.cannot defend himself by setting up the husband's 
authority for entering the house, unless, perhaps, where such entry was for the purpose 
only of enabling the husband to have the benefit of his wife's society ( Weldon v. 
he Bathe, 14 t) B. 1». 339 ; 53 L. T. 502 ; see It. V. Juekeon, [1891 ] 1 Q. JR. 671).

Coverture is no longer a disability preventing a married woman from suing for a 
wrong done to her |»cr*ou or property; consequently a reply of coverture cannot be 
pleaded in such actions to a defence under the Statutes of Limitation. (Sue jnut, 
p. 876, and ante, p. 72'».)

The absence of separate property is no defence for a married woman sued for a 
wrong independent of contract ( Whitt ulcer v. Aretha iv, 45 I'll. 1). 320 ; 60 L. J. Ch. 9).

(A) See “ Inf a >iey." ante, p. 688 ; •• limitation, Statute* off ante, pp. 719. 723, and 
post, p. 876 ; and “ Xeyliyenee," poet, p. 884.

Infancy is no defence to an action for a wrong independent of eon tract. (See 
bristoic v. Kattman, 1 E*p. 171, 172; HumanI v. llayyi*, 14 C. B. N. S. 45 ; 32 L. J. 
C. P. 189 ; and see It. v. Macdonald. 16 y. R. 1). 323.)

But it is iu general a defence to an action fora tort arising out of a contract, where the 
claim i» really founded on contract, as in the cum-of an action for negligence as a bailee 
(mt lh„ and Jeuniny* v. Itundafl, 8 f. I*. 335) ; and it forms a defence to a common
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Injunction (r).

Innkeeper.

Denial of the Acte complained of: nee ante, p. 527, 529.

Defence deny my that the Defendant iras an Innkeeper (</).

The defendant was not an iunkcejier, and did not keep a common inn 
fur the accommodation of travellers.

law action for fraudulently obtaining a contract by a false representation that the 
defendant wan of full age. (See ante, p. 088.)

An infant workman is not. by agreeing to accept or even by accepting compensation 
under the Woikmen’s Compensation Act, 1897, in respect of an accident, barred of his
1 ight to bring a common law action against his master for the same accident, where it 
is not for his benefit, as a whole, that such agreement or acceptance should bind him 
under s. 1, sub*». 2 (b) ('Stephen* V. Dndliridye Ironwork* Co., [ 11104] 2 K. 11. 22."» ; 73 
L. J. K. It. 739 ; and see ante, p. 088.).

An infant by a contract of service may validly contract himself out of the Employers 
Liability Act where the contract, as a whole, is for his benefit (ftentait» v. L. »$• .V. H'. 
Ity. fi»., [1894] 2 <J. It. 482 ; 03 L. J. Q. It. 837).

(#•) In nil action for an injunction, as in other actions, the defendant in his defence 
may deny any material facts relied upon by the plaintiff, or may plead affirmatively 
any facts which show that the plaintiff has no right of action, or is not entitled to the 
relief sought.

The defendant may also plead an objection in |Hiint of law where the facts stated by 
the plaintiff arc insufficient to support the action. (See ante, p. 5(11 ; Day v. Ilrownriyy,
10 Ch. D. 294 : 48 L. J. Uh. 173 ; Sidtonn v. Short, 2 C. P. D. 572 ; 46 L. J. C. P. 795 ;
11 Wley v. Broad, [1892] 1 t). 11. MINI ; til L. J. (J. 11. 259.)

It is a defence to an action for an injunction that the acts complained of were required 
or authorised by statute, or were necessarily done in the execution of works which the 
defendants were required or authorised to execute by statut u (Metropolitan Asylum 
Distriet v. Dill, (1 App. Uns. 193 ; London, 11. S. C. lty. Co. v. human, 11 App. Cas. 
15 : Srllor* v. Matlock Loral limit’d, 14 11. Ik 928 : Das Liyht Co. v. St. Mary Abbott»,
15 Q. It. Ik 1 ; Xational Telephone Co. v. linker, [ 1893] 2 Uh. 180 ; Itapier v. London 
Tramway* ft»., [1893] 2 Uh. 588 ; till L. .1. Uh. 3ti : “ aisance," ante, p. 454).

Where the defendant claims no right to commit the act of wrong complained of,and 
where it does not appear to the Court reasonably to be apprehended that it will again 
lie committed by the defendant, an injunction will not, in general, be granted {Original 
f/artlepmd Collieries v. (iibb, 5 Uh. Ik 713 : 40 L. J. Uh. 311 ; Jtarberx. Denley, [1893]
2 Uh. 417, 400 ; 02 L. J. Ch. 023).

Mere lapse of time alone will not prevent the Courts from granting an injunction in 
aid of a legal right, which has been established, and which is not itself barred by hqwu 
of time(£’«//iviW v. Full wood, 9 Uh. Ik 170 ; 47 L. J. Uh. 459 ; and see At t.-Den. v. 
Col ne y Dot, I, I I 4 <h. lb-. 166; 3" !.. .1. Ck 66 I sctBOS or
laches on the part of the plaintiff may bar the right to an injunction. (See Stanley v. 
Carl of Shrewsbury, L. R. 19 Eq. 010 : 44 L. J.Uh. 389 ; Daunt v. Fynney, L. It. 2 Uh. 8 ; 
42 L. J. Uh. 122 : Sayers v. Collyer, 28 Uh. Ik 103 ; 54 L. J. Uh. 1).

(#/) As to what constitutes an innkeeper, and as to his duties, sec ante, p. 415.



8t;o I'KIKNVKS, KTV. IN ACTIONS FOR WRONGS.

Defence (lenijiny that the Plaintiff was a Quest at the Iim(e).

The plaintiff was not a traveller, nor was lie a guest at the defendant’s 
inn.

be feme denyiny that the Plaintiff brouy/d the floods into the fan.

The plaintiff did nut bring any of the said goods into the defendant’s inn, 
nor were any of them within the inn [or in the custody of the defendant or 
his servants].

Defence tv an Action ayainst a i Innkee/ter for the boss of or Injury to t/ooils, 
that the Loss or Injury was occasioned by the Xeytiyencs of the 
Plaintiff (f).

The loss [or, injury] complained of was caused hy the negligence of the 
plaintiff, and not hy any negligence or default on the part of the defendant. 

Particulars are as follows :—[Stale /mrlirulars of the neyliyenre, <tv.]

Defence to a Claim ejcndiny CM for boss of or Injury to Hoods within 
s. I of the Innkee/iers Act, lstffl, stnliny Piets /irotectiny the Defendant 
under that Art from biability to any yreater Amount than £;tii (</).

Except as to CtiO, parcel of the money claimed, the defendant says that 
he was an innkeeper within the meaning of the Innkeepers Act, 1 Stitt,and 
the goods were [describe the yowls, showiny that they were yowls or ynyterty 
within the Act], and were brought to his inn hy the defendant as a guest 
at such inn, and the defendant duly complied with section ;l of the sail I 
statute, anil the said gissls were not, nor were any of them, lost or injured 
through the wilful act, default, or neglect of the defendant or of any servant 
in his employ, and were not, nor were any of them, de|sisited expressly for 
safe custody with the defendant.

/) See preeeilisig note.
(/) The ilefcmliuit may rebut hi* /irimô facie liability for loss of or injury to tin; 

guest's goods, while at his inn. by showing that the loss or injury was oeeasioneil by 
the negligence of the pla.nl It, or by the act of l os I, or of the King's enemies (.1lorifos 
V. Jtatvp,• II. \ S.Hi : an !.. .1, Kg. git I j AemUtmd ». II die, 17 Q. It. Ml : Berber* 
v. Mock well, 4.-> !.. T. lll'.l : Unloose v. II rood II,del Co., [IStllJ g I/. H. 11 ; lit) !.. J. 
if. It. gotl) : or |«nImp' by showing that the loss or injury was consul by mere accident 
without any negligence or default on the part of the defendant (Ikiosos v, ('homary, 
ô i) It. Int : but sis- Mocjos v. Itorey,so/tro, ami llotlee » . ÿodtec, 17 Times Itep. I.V.I).

In older that the inuki'cper may be exonéraieil by the eoutriliutory negligence of the 
guest, it must up|*nr that the loss would not liave happenisl if the guest luul usesl tlie 
ordinary ente that a prudent mini might reasonably 1st expected to tube (I’oshill v. 
It I ofhl. ti K X It. Sill, ItfSI; Ofi/ssh.i m ». It hue loos Hotel Co., 1, It It I ‘. p. 7i|.‘i ; g.\
!.. T. na).

(y I See I lie Innkeeper* Act. I togs pint x g 7 Viet, v. Il), s. I. note. p. Hit.
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/irfrnre denying /.nihility unit scttiny up tt Xotirr limiting Lidbilili/, and 
paging Miimii into Court.

1. Tlie defendants deny that they or their servants were guilty of any 
negligence, default or wilful net, or that the plaintiffs' said goods or any of 
them were taken and earned away or hut (if at all) hy or by reason of any 
negligence, default or wilful act of the defendants or their servants.

2. The taking and carrying away and loss of the said goods did not 
arise from any act or default on the part of the defendants or their servants 
or under any circumstances such as would render the defendants liable in 
respect thereof.

8. The said taking and carrying away and loss arose (if at all) from the 
negligence of the plaintiffs. Particulars :—[»S’late limn.']

4. The defendants do not admit that the sai l goods or any of them were 
taken or carried away or lost.

f>. In the alternative the defendants say that the defendants received the 
plaintiffs into the said inn and the plaintiffs became guests therein on and 
subject to the terms contained in a printed notice exhibited in the said 
inn, one of which terms was that the defendants should not be responsible 
for property or valuables lost in the said inn unless given into the charge 
of the manager to be placed in the strong room. The plaintiffs’ said 
gcssls were not given into the charge of the manager to be placed in the 
strong room, and the defendants accordingly deny that they were or are 
responsible in res|iect thereof.

li. Further in the alternative, whilst denying any liability, the defendants 
say that they duly complied with section 8 of the statute 2ti & 27 Viet, 
c. 41, and that under section 1 of that statute they are not liable (if at all) 
to a greater amount than £30, and they bring into Court the sum of £30 
and say that the same is sufficient to satisfy the plaintiffs' claim.

Offence Hint Hit (lootis trrre detained under a High! of Urn (A) ; err “ Lien," 
post, p. 8611.

(A) An innkeeper lias a lien on I lie go- ils of Ins guest for the amount of his hill 
( Thompson v, Arrey, it It. k Ahl. 283 : . I Ill’ll v. Smith, 12 t\ It. X. S. 688 : lit !.. .1. <*. I*, 
anti ; Mnllinrr v. Florence, 3 I). It. It. 484 ; 47 L, .1. Q, It. 700 : Mi’ll I Ill'll r v. /,'mini 
//e/e/ I'n., [| HOI j 2 (/. It. 11 ; 110 L. .1. I). It. 200). The lien ext etuis to gissls of a thiol 
person which are brought to the inn utulcr such circumstances ns to make it the Only 
of tlie innkeeper to receive them {Itohins v. drag, [lsoêj 2</. It..till : 6.11,. J.Q, It. 14). 
It is a general lien on the projierty for nil tlie innkeepers charges against the guest 
( Vnttiner v. Florence, xti/irn). Such lien on a guest's horses is not lost hy reason of 
their tieing occasionally taken out for use by the guest (Allen v. Smith, supra), Xor Is 
it lost or waiveil by the acceptance of a security from the guest for the amount of tlie 
charges, unless there is something in tlie nature of tlie security, or in the facts of the 
ease, inconsistent with the existence or continuance of the lien (4 tty tot r. M'Lachlan, 
23 t’h. II. 330 ; 32 L. J. Ch. 587).

At common law. an Innkeeper's lien gave no right of sale, ami an attempted sale by



Insanity (»).

Judgment Recovered (ir).

See formé of pita*—To an action for negligent navigation,, of a judgment 
again*! the plaintiff in the Admiralfg Court respecting the same cause of 
action: Harris v. Willis, 15C. B. 710 ; Kelson v. Couch, 15 C. B. N. S. 99 ;

the innkeeper was a waiver of the lien (see Jones v. Pearle, 1 Str. 55(1 ; Multi ner v. 
Florence, supra) ; hut such right is now given by *. 1 of the Innkeeper* Act, 1878 (41 
k 42 Viet. c. 38), under the circumstance* and subject to the provisoes therein 
mentioned.

(/) Insanity is no defence to an action for a wrong, at any rate where the wrong is 
independent of intention. Thus, a lunatic may lie liable for an assault or other trespass 
{Wearer v. Ward, Hob. 131 ; Bae. Ahr. Trespass, G. 1) ; and a lunatic innkeeper was 
held liable for the negligent loss of a guest's goods {Cross v. And mes, fro. Eli*. (122). 
Sec further, pp. 243, 244, (190. 933.

(A) See ante, pp. 703 et set/. The rule that a previous recovery of judgment is a 
bar to a subsequent action for the same cause applies to actions for wrongs as well 
as to actions on contracts. It is no defence to an action for malicious prosecu
tion that the plaintiff has previously recovered judgment against the defendant in 
an action for false imprisonment in resjjeet of the same charge {finest v. Warren, 
9 Ex. 379). So a recovery in an action for damage to the plaintiff's goods by the 
defendant's negligence in driving was held to lie no bar to a subsequent action by 
the plaintiff for injuries to his person occasioned by the same act of negligence on the 
part of the defendant which had caused the «lamage to the goods {Jirunsden v. 
Humphrey, 14 Q. B. D. 141 ; 53 L. .1. Q. B. 47(1 ; see Serran v. Xoel, 15 (). B. I). 549). 
But where a plaintiff who had recovered a judgment against the defendant in an action 
for libel afterwards brought another action against him in respect of other parts of the 
same libel, raising substantially the same points as in the former action, the statement 
of claim in the latter action was struck out under Onl. XXV., r. 4, cited ante, p. 5(53 
(.1faednugall v. Knight, 25 Q. B. IX 1 ; 59 L. J. Q. B. 517). Where a plaintiff in an 
action on a patent had obtained a judgment establishing the validity of his patent, it 
was held that in a second action by him against the same defendant for infringements 
of the same patent, the defendant could not again impeach the validity of the patent, 
although he alleged grounds not put forward in the first action {Shoe Machinery Co. 
v. Cutlan. [189(1] 1 Ch. 667 ; 65 L. .1. Ch. 314).

Where the cause of action is continuing, as in the case of trespass by placing 
obstructions on plaintiff's land, a judgment recovered in a former action is no defence. 
(See Holmes v. Wilson, 10 A. <V K. 503 ; liowyer v. Coolt, 4 C. B. 23(1.) As to sub- 
sidenecs of land from mining, see post. p. 918.

A judgment recovered in replevin is a bar to a subsequent action for damages in 
respect of the same taking of the go<xls. (See Cihhs v. Cruiehshank. post, p. 907.)

A judgment recovered against one of several joint wrongdoers is a bar to an action 
against the others for the same cause, even if the judgment remains unsatisfied {flroicn 
v. Wootton, Yelv. (17 ; Urn. Jac. 73 : king v. ffoarr, 13 M. k W. 494, 504 ; Peins mead 
v. Harrison, L. It. 6 C. V. 584 ; 7 Jh. 547 ; 40 L. J. C. I*. 281 ; \\ Jh. 190). But this 
rule docs not apply where the rights of action against the different wrongdoers arc 
different, although arising out of the same transactions. (Sec Mayor oj Salford v. 
Lerer, [1891] 1 Q. B. 168; 60 L. J. Q. B. 39.)

The acceptance of compensation under an award made by a London police magis
trate under the 6 A 7 Viet. e. 86, s. 28. against an omnibus driver on an information
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S3 L. .T. C. P. Ifi ; to an action for negligent navigation, of a foreign juâgmtn I 
again»! the plaintiff in res/iecl of the same grievances : General Steam Navi- 
galion Co. v. Gnilliou, 11 M. & \V. 878.

Son also forma of pleas—Of a judgment recovered against a co-trespasser for 
I hr an me trespasses : Basham v. Lnmleg, 8 0. it P. 4811 n. (a) ; in nil ntiion 
for n conversion of gond». Ihnt the eonivrtion troa committed by the defendant 
joint I// with another, amt n judgment rreorereil bjf the plaintiff against the 
tatter for the name rnnrrraion : llnrkland v. John non, l.'i C. R. 145 ; to an 
notion for the ronrertion of goods, that the plaintiff rrrorrrnl judgment and 
rerrirril satisfaction in an art inn for the ronrertion of the same goods against 
a third party from whom the defendant purchased them : Cooper v. Shepherd, 
3 C. R. 2fifi. See Brinsmead v. Harrison, riled infra, and tee ante, 
“ Conrertion," p. 823.

.Triusnirriox (/).

flefenre to an Action for Tres/mit to Band, that the Land was situate 
Abroad, and that the English Courts had no Jurisdiction to adjudicate 
11)001 the Claim : British South Africa I Vi. v. Compaahia de Mozambique, 
[1893] A. C. !i<>2 ! Ii3 L. J. Q. R. 70.

for furious driving inn liar to a subséquent action for ilamagcs against his employers 
(Wright v. London Omnibus Co.. 2 y. B. I). 271). But an order obtained from such 
magistrate under the 2 A: 3 Viet. c. 71. s. 40, for the delivery up of goods detained, and 
the acceptance of the goods thereunder, is no liar to a subsequent action against the 
person who detained the goods for special damage caused by their detention (Midland 
by. Co. v. Mart in, [I RM] 2 Q. It. 172 ; «2 L. J. Q. It. 517).

The recovery of judgment in conversion or detinue, if unsatisfied, docs not change 
the property in the goods the subject of the action (Hrinsmcad v. Harrison. supra ; 
» p. brake, 5 Ch. 1). Hfitl ; hi L. .1, Bk. 105). But where in an action for conversion 
the full value of the goods has lieen assessed and recovered as damages, the satisfaction 
of the judgment has the effect of vesting the property in the defendant (/A.).

In an action by an informer for a penalty under a statute, a judgment recovered in 
a former action brought by another informer in collusion with the defendant in respect 
of the same matters was held to lx* no defence ((firdlrstonr v. Hrighton Aquarium Co., 
3 Kx. n. 137 ; 4 Ih. 107).

As to the defence of a judgment against the plaintiff in a former action for the same 
cause, sec “ Estoppel," ante, pp. til 7, 705.

(0 Defences on the ground of want of jurisdiction should state the facts sufficiently 
to show that the Court in which the action is brought has no jurisdiction. Such 
defences are now pleaded in the ordinary manner, and reipiirc no special formalities.

The English Courts have no jurisdiction to entertain an action for damages for 
trespass to land situate in a foreign country or to decide any question as to the title to 
foreign land (Itritish South Africa Co. v. Com pan hi a dr Moçamhique, [1893] A. C. 002 ; 
03 L..!. y. B. 70).

But an action may properly he brought in this country for a wrong committed 
abroad to goods or to the person, where no question arises as to the ownership of foreign 
land. (See lh. ; and Most y n v. Fahrigas, 1 8m. L. C., 11th cd„ p. 591.)

An action cannot Ik* maintained in this country for an act justifiable by the low of
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Jl'STICK OF THE PEACE (wt).

Leave and Licence (//).

Itefeme of Leave ami Licence,

The defendant did what was complained of by the plaintiff’s leave. 
Particulars :—[Set out the particular* showing when ami how the leave 

was granted.]

the place where it is committed, although if committed here it would have been an 
actionable wrong (Phittipt v. Eyre, L. B.6 Q. B. 1, 88 ; 40 L. J. Q. B. 28; Carr v. 
Front, [1902] A. C. 176 ; 71 L. J. K. B. 361).

Foreign sovereigns or states are not in general amenable to the jurisdiction of the 
Courts of this country, and cannot ordinarily be sued here (Munden v. Dale of Brunt- 
irich, 10 Q. B. 657 ; The Parlement Beige, 5 P. D. 197 ; Varitteur v. Krupp, 9 Ch. I). 
351; St rou the rg v. Bepuhlie of Cotta Bien, 44 L. T. 199; 29 W. B. 125; Mighell v. 
Sultan of More. [1894] 1 Q. B. 149 ; 63 L. J. Q. B. 593). But they may be sued here 
if they submit to the jurisdiction, or, it seems, if they are necessarily joined as defen
dants in respect of property held for them by trustees within the jurisdiction, and if 
they sue in this country, the defendant is entitled to counterclaim against them in the 
action (//;.).

As to the privilege of ambassadors. Ac., sec ante. pp. 581, 582.
The governor of an English colony is not in general privileged from being sued here 

for acts done in the colony. (Sec Moxtyn v. Fahrigat, tupra ; Mutgrare v. Pulido, 5 
App. Cas. 102; 49 L. J. P. C. 24.)

Within the stannaries of Cornwall all privileged tinners were in general entitled to 
be sued only in the Court of the Vice-Warden of the Stannaries in respect of causes of 
action arising within that jurisdiction, and they are still exempt from being sued in 
the High Court of Justice in respect thereof (3 Stephen’s Blackst., 11th ed., p. 323; 
Xcaion v. Xa near row, 15 Q. B. 144 ; 19 L. J. Q. B. 314). The jurisdiction of the 
Stannaries Court is by the Stannaries Court (Abolition) Act (59 & 60 Viet. c. 45), 
transferred to certain County Courts. See, further, the Stannaries Act, 1869 (32 A 33 
Viet. c. 19). and the Stannaries Act, 1887 (50 A 51 Viet. c. 43), and ante, pp. 152, 153.

As to the exclusive jurisdiction of the Courts of the Universities of Oxford and Cam
bridge in certain cases within their cognizance, see Browne v. Be noun rd, 12 East, 12; 
Thornton v. Ford. 15 Ih. 634 ; Turner v. Batet, 10 Q. B. 292; (tin nett v. Whitting ham, 
16 Q. B. D. 761 ; 55 L. J. Q. B. 409.

Where the defect of jurisdiction appears upon the face of the statement of claim, the 
defendant may raise the question of jurisdiction by an objection in point of law. (Sec 
Mayor of London v. Cos. L. B. 2 H. L. at p. 261 ; Bradtaugh v. (iotteft, 12 Q. B. D. 
271 ; 53 L. J. Q. B. 209 ; A inloch v. Secretary for India, 7 App. Cas. 619.)

The superior Courts take judicial notice of their own jurisdiction ; but the jurisdic
tion of inferior Courts must be alleged and proved as matter of fact. (See Mayor of 
London v. Cox, L. B. 2 H. L. at p. 263, and see ante, pp. 10, 705.)

A total absence of jurisdiction over the subject-matter of the action cannot be waived, 
but there may be a waiver of mere matt ere of procedure (see Orr-Ewing v. Orr- 
Ewing, 9 App. Cas. 34 ; Moore v. dam gee, 25 Q. B. D. 244), ami as to what will amount 
to such waiver, see Ih.

For a statement of the usual grounds on which objection may be made to the juris
diction, see Mayor of lAmdon v. Cox, L. B. 2 IL L. 239, 261 ; 36 L. J. Ex. 225.

(w) See ante, p. 418, and pott, p. 901.
(w) In actions for wrongs independent of contract the leave and licence of the



805LEAVK AN1> LICENCE.

Reply of a Révocation of the Leave (••).

On the ------ ------ , 10—, before any of the alleged trespasses [or
grievances], the plaintiff revoked the alleged leave, and gave notice of 
such revocation to the defendant.

Particulars :—[State when and how the leave was revoked, and when and 
how such revocation U'as notified to the defendant.']

plaintiff to do the net complained of shows that it is not injurious, and constitutes a 
defence to an action according to the maxim of law, volenti non Jit injuria.

In general, leave and licence, when relied upon as a defence, should be specifically 
pleaded (Ord. XIX., rr. !, 15). This is always so in actions for trespasses to land and 
realty. (See Kavanagh v. tJudge, 7 M. G. 510.) A mere licence to enter upon land, 
whether given by parol or by deed, is revocable ( Wood v. Lead1 'tier, 13 M. & W. 838, 
845 ; Adamx v. Andrews, 15 Q. It. 284 ; Coleman v. Foster, 1 11. & N. 37); unless valu
able consideration has been given for it, and the circumstances are such as would have 
rendered it enforceable by the former Courts of Equity (see Roscoe's N. 1\ Kv., 17th ed.,
р. U30). A licence incident to or connected with a valid grant is irrevocable, whether 
made by parol or by deed (11 ew/ v. Leadhitter, 13 M. & W. 838, 845). A grant of an 
interest in land cannot be made I • parol except in the case of leases not exceeding 
three years within s. 2 of the Statute of Frauds. (See ante, p. 210 ; and 8 & 0 Viet.
с. 100, s. 3, there cited.) A grant of emblements, growing crops, or other similar 
chattel interests, has been held to fall either within s. 4, or within s. 17 of the Statute 
of Frauds (now replaced by s. 4 of the Sale of (ioods Act. 1893, cited ante, p. 004), ami 
a licence incident to such grants when validly made may be irrevocable. (See Wood 
v. Manley, 11 A. & E. 34 ; see Waltley v. Froyyatt, 2 H. je C. 009 ; 33 L. J. Ex. 5.) A 
grant of an interest in land, as a lease for a term, is not properly described as a licence, 
although it necessarily includes a licence commensurate with the grant. A defendant 
justifying under such an interest should not plead leave and licence, but should plead 
the interest according to its legal effect, as a lease or otherwise (Kavanagh v. dud ye. 7 
M. k G. 310, 320). But an express provision enabling a landlord to enter and take 
possession on breach of conditions by the tenant, and to plead leave and licence in any 
action brought for such entry, may properly be so pleaded (//>.).

A mere licence to enter and eject the plaintiff would not justify a forcible entry, 
such as is made illega’ by the 5 Ric. 2, st. 1, c. 8 (Fdiciek v. Jlanhex. 18 Ch. D. 199 ; 
30 L ). Oh. 677).

As to leave and licence in actions for trespass, see further, post, p. 923.
Where a parol licence to place goods on the property of another is revoked, the 

licensee is entitled to a reasonable time for the removal of the goods (Cornish v. Stubbs, 
L B. 6 0. I*. 664 ; 86 L J. r. V. 606; JMWfer r. FFhtiWw, L. R. 9 <). B. 100).

Where a hiring agreement contained a licence to the bailor to enter on the hirer's 
premises and seize the goods on default of payment of the hire instalments, it was held 
that this licence was not assignable separately from the goods (Aj p. Rawlings, 22 
<). B. I). 198).

Acquiescence by the plaintiff in the erection of a nuisance to his property may in 
some cases amount to a defence, although the facts fall short of what is required for pr< >of 
of leave and licence at common law [Davies v. Marshall, 10 C. B. N. S. 097 ; 31 L. J. C. 
1*. ♦'»!). In such cases the defendant, if lie relies on the equitable doctrine as to stand
ing by and encouragement, &c. (see post, p. 871), should plead the facts specifically.

(<0 Formerly, where leave and licence was pleaded, a revocation of the licence might 
ordinarily be proved under a joinder of issue (Barnes v. Hunt, 11 East, 451 ; Adams v. 
Andrews, 15 Q. B. 284) ; but now, where the plaintiff relies upon such revocation, it 
should be specifically pleaded (Ord. XIX., rr. 4, 15).

Where the defence is restricted to certain occasions or to a certain extent, and the
B.L. 8 K



PKFKNCES, ETC. IN ACTIONS FOR WRONfiS.sr.r,

Libel.

See “ Defamation," ante, p. 831.

Lien(/)).

Defence to an Action fur Detention of Goods, that the Goods were detained in 
Exercise of a Ilii/ht of Lien.

The goods were detained [and are still detained] for a lien to which the 
defendant was [and is] entitled.

Particulars are as follows :—
The lien was [or, is] for, &c. [f/ive jiartieulars of the debt, Ac. for which 

the tien is claimed].
(See II. S. (’., 1883, A/>p. D„ Sect. VI.)

plaintiff intends to claim in respect of other occasions, or for an excess beyond the 
licence, he should amend his statement of claim, or reply specially. (See ante, 
PP- M2,658.)

In general, an abuse of a licence or authority given by law, rendering the defendant 
a trespasser oh initio, must be replied specially as new matter, avoiding the effect of 
the defence.

As to pleading leave and licence in answer to a claim or defence under the Prescrip
tion Act, see ante, pp. 81V, 820 : pod, p. 953.

(/>) Where the defence of lien is relied upon, it should in all cases be specially 
pleaded (Ord. XIX., rr. 4, 15 ; ante, pp. 5, 523) ; and particulars of the debt in respect 
of which the lien is claimed should be given. (See Ord. XIX., r. ti, ante, p. 37.)

Where a defence of lien \s set up in answer to an action for the detention of goods, 
the plaintiff, if his title to the goods is otherwise undisputed, may apply by summons 
for an order giving him leave to pay money into Court to abide the event of the action, 
and requiring the defendant to give up the goods on such payment being made. (See 
Ord. L., r. 8.)

Where a bailee has expended his labour and skill on goods delivered to him for that 
purpose, he has a lien at common law for his charge for the work. Thus the artificer 
to whom goods are delivered for the purpose of being worked up into form, and the 
farrier by whose skill an animal is cured of a disease, and the horsebreaker by whose 
skill he is rendered manageable, have liens on them in respect of their charges (Scar/e 
v. Morgan, 4 M. Ac W. 270, 283). A carriage-maker has a lien for repairs done to 
a carriage delivered to him to be repaired (Green v. S/tewell, cited 4 M. 6c W. 277 ; see 
Keene v. Thomas, [19U5] 1 K. B. 21 ; 74 L. J. K. B. 21). The keeper of a stallion has a 
lien on a mare sent him to lx? covered (Sivirfe v. Morgan, 4 M. A: W. 270). A trainer of 
racehorses has a lien for his charge for keeping and training them (Be can v. Waters, 
Mo. iV M. 235) ; but if the owner expressly stipulated for the possession of his horse 
when required, the trainer has no lien (see Sear/e v. Morgan, 4 M. & W. 270, 284 : 
Jackson v. Cummins, 5 M. \V. 342, 350) ; so a livery stable-keeper has no lien for the 
keep of a horse, because the owner impliedly, if not expressly, stipulates for the 
possession when required (Judson v. Etheridge, 1 C. 6c M. 743) : and, in like manner^ 
an agister of cattle has no lien, because the nature of the bailment is inconsistent with 
a detention by him (Jackson v. Cummins, 5 M. Ac W. 342).

As to an innkeeper’s lien, see ante, p. 8151 ; and as to an auctioneer’s lien, see ante, 
p. 90.

A shipwright has a lien for repairs to a ship. (See Franklin v. Hosier, 4 B. Sc Aid
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Defense of Lien, ni an, Action foc Conversion of Goods, or for Trespass
to Goods.

The alleged grievances [or, The acts (or, matters) complained of] 
(•(insisted in the detention of the goods by the defendant for a lien to which 
the defendant was entitled.

Particulars are as follows :—

311 ; Ex p. Willoughby, 1«> Ch. D. «104.) The work and skill for which the lien is 
created must he expended upon the goods themselves, as in the above examples, and 
as in the case of assaying gold or jewels, or weighing or carrying goods. (See Stead
man v. Hockley, 15 M. A: W. 553, 555 ; Cum pat on v. Ilaigh, 2 Bing. N. C. 44V.) Work 
and skill expended “ with ami in respect of” the goods is not sufficient, and a plea 
which alleged that a conveyancer had transacted business “ with and in respect of” 
deed', and claime 1 a lien upon the deeds for his charges for the business, was held 
bad (Steadman v. Hockley, supra).

Where several parcels of goods are delivered under one contract for the purpose of 
having work done upon them, the bailee has a lien on the whole for the whole price, 
though the goods are delivered at different times (Mark* v. Lakee, 3 Bing. N. C. 408). 
A bailee does not lose his lien merely by claiming it for other charges besides that 
for which he is entitled to hold it, or by claiming it for too great an amount, unless 
the proper amount is tendered, or the bailee so conducts himself as to dispense with 
such tender (Soar/'e v. Morgan, 4 M. A: W. 270 ; Kerford v. Mendel, 28 L. J. Ex. 303 ; 
Allen v. Smith, 12 C. B. N. S. «>38 ; 31 L. J. C. I\ 306). Where a chattel is detained 
for a lien, the party detaining it cannot charge for keeping and taking care of it 
during such detention (Somes v. British Empire Shipping Co., 8 H. L. C. 338 ; 30 L. J. 
<). B. 22V). A lien cannot be got rid of by an offer to set off a debt against the amount 
of the lien (see Clarke v. Fell, 4 B. At Ad. 401) ; but an agreement that the one debt 
should be set off against the other would be equivalent to payment (Pin nock v. 
Harrison, 3 M. A: W. 532 ; sec Ex p. Barnett, L. 11. 9 Ch. 2V3 ; 43 L. J. B. 87).

Whether taking security fur a debt amounts to a waiver of the lien depends on the 
circumstances of the particular case (Angus v. McLachlan, 23 Ch. I). 330 ; 52 L. J. 
<’h. 5s7 ; Jn re Taylor, [1891] 1 Ch. 590 ; 60 L. J. Ch. 525).

By express agreement, or by the usage of particular trades or professions, a lien may 
he created for the general balance of account between the parties ; thus a solicitor has 
a general lien for his taxable costs charges and expenses, as such solicitor, on the deeds 
and papers of his clients which have come to his hands in the course of his professional 
employment (Sterenson v. Blake lock, 1 M. Ac S. 535 ; In re Qallard, 31 Ch. D. 290 : 
In re Taylor, [1891] l Ch. 590 ; <>0 L. J. Ch. 525 ; In re Llewellin, [1891] 3 Ch. 145 ; 
Ou L. J. Ch. 732 ; see 1 Chitty’s Practice, 14th ed., pp. 159 et set/.). A banker, in the 
absence of agreement to the contrary, has a general lien upon the securities of his 
customers, which are in his hands as a banker (Brandao v. Barnett, 12 Cl. At F. 787 : 
he ne v. Martin, L. 11. 17 Eq. 224 ; Misa v. Currie, 1 App. Cas. 554 ; 45 L. J. Q. B. 
852 ; In re European Bank, L. It. 8 Ch. 41 ; In re Boars, 33 Ch. I). 586). As to what 
is a security within a banker’s general lien, see Wyfde v. Badford, 33 L. J. Ch. 51 ; 
and as to the right of a banker to retain a customer's balance agiinst bills discounted 
f ir him, see Agra and Master mail's Bank v. Hoffman, 34 L. J. Ch. 285. A factor has 
a general lien upon all goods consigned to him as factor (Dixon v. Stansfeld, 10 C. B. 
3V8 ; Sh reus v. Biller, 25 Ch. 1). 31 ; 53 L. J. Ch. 249). So also a packer has a general 
lien upon the goods of his c istomer which are in his hands (In re Witt, 2 Ch. 1). .89 ; 
45 L. J. B. 118). A wharfinger or warehouseman has a similar lien (Holdernes* v. 
Collinson, 7 B. & C. 212). A warehouseman c .nnot assert a general lien against all 
g Kids deposited by a factor in his own name whether his goods or not (Leurkh irt v. 
Cooper, 3 Bing. N. C. 9V ; and see Dress r v. Bosom/net, 4 B. At S. 460 ; 32 L. J Q. B. 
57. 374). Stockbrokers have a general lien upon the securities of their eus,omers

3 k 2
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Defence to an Action foc Détention or Conversion of Demis, that thro 
were deposited as a Security for a Debt.

The plaintiff on the-------------, 19—, before the alleged detention [or,
grievances] deposited the said deeds with the defendant to bo kept by him
as a pledge and security tor and until the repayment to him of £----- then
lent by him to the plaintiff upon the security of the said deeds, and the 
defendant accordingly received them on those terms, and at the time of the
alleged detention [or, grievances] the said sum of £------was [and the same
still is] due and unpaid to the defendant, and the defendant therefore 
detained [and still detains] the deeds [and refused (and still refuses) to give 
them up to the plaintiff], which is the alleged detention [or, grievances].

Reply to a Defence of Lien, of a Tender of the Debt before the alleged 
Conversion or Detention of the Goods (//).

[If the amount tendered was less than the amount of the debt as alleged in 
the defence, commence by stating the true amount of the debt, as, for instance, 
The amount due from and payable by the plaintiff to the defendant for the 
alleged work and materials was £------, and no more, that being the amount

(Joue» v. Peppercorne, 1 Johns. 430 ; 28 L. J. Ch. 158 ; In re London and Globe, [1902] 
2 Ch. 410 ; 71 L. J. Ch. 893).

Carriers of goods have at common law only a particular lien for their charges in 
respect of the specific goods carried, though they may obtain a general lien by express 
or implied contract, or by statute. (See Putter v. Wool cot t, 2 B. & P. N. 11. 04 ; 117//- 
shire Iron Co. v. G. H'. Il y. Co., L. U. 0 Q. B. 770. 780 ; llushforth v. lladficld, 0 East 
518 ; 7 lb. 221 ; Browne on Carriers, pp. 330, 339 ; Hodges on Railways, 7th ed., 
p. 555.)

A railway company has a lien for cloak-room charges upon goods deposited in their 
cloak-room, and that even against a third person who is the rightful owner of the 
goods, see Singer, $c. Co. v. London .<• S. II’. tty. Co., [1894] 1 Q. B. 833.

A mere lien is a personal right of detention, gives no right of sale, and is not assign
able (M'Coinbie v. Darien, 7 East. 5 ; Ley y v. Erans, (î M. & W. 3(5 ; Thames Ironworks 
Co. v. Patent Derrick Co., 1 J. & H. 93 ; 29 L. J. Ch. 714 ; Donald v. Suckling, L. R. 
1 Q. B. 585 ; 35 L. J. Q. B. 232 ; Haiti da g v. Holy ate, L. R. 3 Ex. 299 ; 37 L. J. Ex. 
174) ; but a pledge of goods to secure repayment of a debt gives a power of side upon 
the debtor’s default, and is assignable (Pi got v. Cubley, 15 C. B. N. S. 701 ; 33 L. J. 
C. P. 134 ; Donald v. Suckling, supra; In re Morritt, 18 Q. B. 1). at pp. 232, 235).

As to pawnbrokers, see the Pawnbrokers Act, 1872, and ante, p. 270.
As to the lien of an unpaid vendor, see the Sale of Goods Act. 1893, ss. 3.1, 41, 42, 

13, 47, 48.
(y) Where the plaintiff seeks to defeat the defendant’s claim of lien by evidence of a 

tender of the amount of the debt, he should reply such tender specially.
Where a lien has arisen in respect of work done to different articles under one con

tract. the tender, to defeat the lien on any of the articles, must be a tender of the whole 
amount due for the work under the contract (Marks v. Lahee, ante, p. 867 ; Coombs v. 
Xoad, 10 M. & W. 127).

It is not necessary that money should he paid into Court on such reply of tender, as 
Ord. XXII.. r. 8 (ante, p. 798), only applies to defences and to replies to counterclaims.
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which was agreed by word of mouth oil the----- ——, 19— [or, as the rase
nuii/ in’] to be paid by the plaintiff to the defendant for the same, and] the
plaintiff on the------------ , 19—, before the alleged detention [or, before any
of the alleged grievances], tendered and offered to pay to the defendant
[the said] £----- , in satisfaction and discharge of the alleged lien, that sum
being sufficient to satisfy and discharge the said lien, and then requested 
the defendant to deliver up the goods to the plaintiff, which the defendant 
refused to do.

ttefenre under I he Factors Act, 1889, to an Action for Detention or (ton version 
of Goods, that tlieij were pledged to the Defendant by a Mercantile Agent 
in Possession thereof with the Owner's Consent and acting in the ordinary 
Course of Business (r).

Before the alleged detention [or, conversion], ./. K. was a mercantile 
agent of the plaintiff [or, of L. the then owner of the goods,] within the 
meaning of the Factors Act, 1889, and was, with the consent of the plaintiff

(/•) The Factors Act, IMS'.) (52 & 53 Viet. c. 45), consolidated the law, repealed the 
previous Factors Acts, and, with some modifications, re-enacted the provisions of 
those Acts.

The form in the text is founded upon s. 2 (1) of that Act, which enacts that—“ Where 
a mercantile agent is, with the consent of the owner, in possession of goods or of the 
documents of title to goods, any sale, pledge, or other disposition of the goods, made by 
him when acting in the ordinary course of business of a mercantile agent, shall, subject 
to the provisions of this Act, be as valid as if he were expressly authorised by the owner 
of the goods to make the same ; provided that the person taking under the disposition 
acts in good faith, and has not at the time of the disposition notice that the person 
making the disposition has not authority to make the same.”

A revocation of the owner’s consent to the possession of such agent docs not affect 
the validity of the transaction. (See s. 1 (2).)

The Act (see s. 1) provides that “ mercantile agent” shall “ mean a mercantile agent 
having in the customary course of his business as such «agent authority either to sell 
goods, or to consign goods for the purpose of sale, or to buy goes Is, or to raise money on 
the security of goods” (Ingli» v. Ilobertnon, [181)8] A. C. 616 ; 67 L. J. P. C. 108).

By s. 3, “a pledge of the documents of title to goods shall be deemed to be a pledge 
of the goods.” As to what are “documents of title,” see s. 1 (4).

By s. 4, “ where a mercantile agent pledges goods as security for a debt or liability 
due from the pledgor to the pledgee before the time of the pledge, the pledgee shall 
acquire no further right to the goods than could have been enforced by the pledgor at 
the time of the pledge.”

Where goods are pledged by a mercantile agent in consideration of the delivery or 
transfer of other goods, or of a document of title to goods, or of a negotiable security, 
the pledgee ac juires no right or interest in the goods so pledged in excess of the value 
of the goods, documents, or security, when so delivered or transferred in exchange. 
(See s. 6.)

It would not be a good reply to a defence of a pledge of the goods under s. 2 (1) above 
cited, that the owner’s consent to the agent’s possession was procured by the fraud of 
the agent. (See Sheppard v. Union Bunk, 7 H. & N. 661 ; 31 L. J. Ex. 154.)

As to dispositions of goods or documents of title by vendors who, notwithstanding u 
previous sale, are in possession thereof, or by buyers who with the consent of the sellers 
to them are in possession, see ss. 8, 0, or, the similar provisions in s. 25 of the Sale of
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[nr, the said L. .1/.] in possession of the goods, [winch were goods within the
meaning of that Act,] and on the------------ , 19—, the said J. K., being so in
possession of the goods as snch agent ns aforesaid, and acting in the ordinary 
course of business of a mercantile agent, under a contract then made by him 
with the defendant in writing [nr, verbally, or, an the rase mai/ he, girini/
particular* uf Ihecontrucf] in consideration of an advance of £----- then made
to the said J. K. by the defendant, pledged and delivered the said goods to 
the defendant as security for the said advance [and for interest payable thereon
by J. K. to the defendant under the said contract at the rate of----- per
cent, per annum from that date until repayment of the principal], and the 
defendant received and held the goods on those terms, and acted throughout 
in good faith, and had no notice at the time of flic said pledge that,/. K.
was not authorised to make the same ; and the said sum of £----- [with
interest thereon from the said date at the rate aforesaid] was at the time 
of the alleged detention [nr, conversion] [ami still is] unpaid and due 
to the defendant, and the defendant therefore detained [and still detains] 
the goods and refused [and still refuses] to deliver them to the plaintiff 
which is the alleged detention [or, conversion].

Lights (*).

Denial of the allei/etl Obstruction of the Lit/hl Is).

The defendant denies that the light has [or, the plaintiff's lights have] 
been obstructed or interfered with by the defendant’s building [or, The 
building erected by the defendant has not obstructed or diminished the 
access of light to the plaintiff’s windows].

Goods Act, 18',lit, citrU tisle, p. 318; llellnj v. Mathews, [1895] A. C. 471 ; 04 L. J. 
Q. B. 4(',:> : Pause v. Wilms, [I89R] 2 Q. 11. .VI7 : 07, L..1. (). B. 130 ; Hall llo/tes Co. v. 
Adams, L. j. (J. II. 114 : Calm V. Carkelfs Cristal. ,\V. Co., [18119] 1 Q. B. 643 : 68 
L. J. Q. B. ,715.

By s. 10, 11 where a document of title to goods has been lawfully transferred to a 
person as a buyer or owner of the goods, and that person transfers the document to a 
person who takes the document in good faith ami for valuable consideration, the last- 
mentioned transfer shall have the same effect for defeating any vendor's lien or right 
of stoppage is transitu as the transfer of a bill of lading has for defeating the right of 
stoppage is transits." (Sec " Skipping," ante, p. 297,.)

The provisions of the Factors Act are not affectai by those of the Sale of Goods Act, 
1893. (See s. 21 (2) of that Act.)

(*) See ante. p. 419. The plaintiff's possession, or his property in the reversion, if 
he sues as reversioner, mast, if disputai, be expressly denial.

Where the claim alleges that the lights are ancient, or that the right is claimal 
under the Prescription Act, the defendant cannot rely u|sin a mere general denial of 
the right as covering all the grounds of defence referral to by that section, and should 
therefore -pecitirully deny sueli allegations of the facts constituting the right as he 
wishes to dispute, anil plead specially the particular mat lets on which lie relies as 
negativing the effect of those facts nr as justifying the obstruction. (8ee ante. 
pp. 339. 7,27. Mill.)

An agreement tor an casement uf light. Ice'., may be taken out of the. Statute of
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A like Defence to an Action for an Injunction to restrain a threatened 
Obstruction of Light (/).

The plaintiff's lights will not he materially [or at all] interfered with hy 
the defendant’s buildings.

(R. S. C„ 1888, App. D., Sect. VI.)

Denial of the I‘taintif's Possession of the House in respect of which he 
claims the Right of Light.

The plaintiff was not [or, was not and is not] the owner or occupier [or, 
lessee or occupier] of the said house [«/•, is not (or, was not) possessed of 
the said house, according to the allegations in the statement of claim].

Defences to an Action by a Reversioner, denying the Rerersim, Ac. : 
see “ Reversion," post, p. 812.

Defence denying that the Lights are Ancient Lights (u).

The plaintiff's lights are not ancient.
(R. 8. C., 1883, App. D., Sect. VI.)

Defence to an Action in which the Claim is expressly made uniter the 
Prescription Act, 1832, s. 3, denying the alleged Enjoyment (x).

The access and use of light through the said window to and for the said 
house has not been enjoyed therewith for the said period of twenty years 
[or, was not enjoyed therewith for the statutory period of twenty years] 
within the meaning of the Prescription Act, 1832, ss. 3 and 4.

Frauds by the application of the equitable doctrine of part performance (McManus v. 
Cooke, 3*> Ch. D. «81 ; 66 L. J. Ch. «62).

The right to light and air may be lost by abandonment. (See ante, p. 420.)
As to the defence that the plaintiff stood by and acquiesced in and impliedly con

sented to the erection of the defendant's building, see Darios v. Marshall, 10 C. 13. 
N. S. «97 ; 31 L. J. C. P. «1 ; llussell v. Watts, 10 App. Cas. 590 ; “ Injunction," ante, 
pp. 413, 859. Where the equitable doctrines of acquiescence arc relied upon by the 
defendant, it is a good reply that the acquiescence was procured by a false representa
tion on the part of the defendant, that the intended building would not obstruct the 
light (Darios v. Marshall, supra).

(t) See ante, pp. 421, 859.
(m) This denial operates as a denial that the lights have been enjoyed for twenty 

years before action, or from time immemorial.
(a*) The right to li^ht is dealt with by s. 3 of the Prescription Act, 1832, and is not 

dealt with by s. 2 of that Act. (See ante, p. 420, post, p. 947 ; Wheaton v. Maple, 
[1893] 3 Ch. 48 ; «2 L. J. Ch. 963.)
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The like, alleging an Interruption of the Enjoyment (//).
The alleged enjoyment of the lights during the statutory period of 

twenty years was interrupted by {state how anil when, as, for instaure, the 
defendant erecting on his land a woolen hoarding in front of the plain
tiff’s said windows in----- , 1!)—, and maintaining the said hoarding so
erected until —, lit—], and the plaintiff submitted to and acquiesced 
in the said interruption for more than one year from the time of his having 
notice of the said interruption, and of the defendant being the person who 
made or authorised the same to be made.

The like, aliening that the Enjoyment was by Consent (z).
The access and use of the light through the said windows during the

said twenty years [or, from----- ■, 18—, to------, 19—,] was enjoyed by
consent expressly given for that pnrpiso by the defendant [nr,-------------,
the defendant’s predecessor in title] to the plaintiff [nr, the plaintiff’s 
predecessors in title] by a deed [or, writing] dated the------------- , 19—,

See a form of /ilea justifying an obstruction as haring been ererlel 
ttmler a Railway Act : Turner v. Sheffield Rail. Co., 10 M. & \V. 
425 ; of a plea that the defendant ererteil his building with the know- 
ledge arqniesrenre amI ronsenl of the plaintiff: Itaries \. Marshall, 10 
C. B. N. S. (197 ; 81 L. .1. C. P. (il (see ante, p. 871) ; amt of a repig that 
the plaintiff acqiiiesreti awl consente loi the faith of representations that the 
bnibling wonhl not obstruct the light [Hi. p. 871).

Defence loan Action for Trespass, justifying an Entry on the Plaintiff’s
Land to remove an Obstruction to the Defendant's Ancient Lights (a).

At the time of the alleged trespasses the defendant was possessed of a
house [called----- , describing it] adjoining the plaintiff’s said land, and
was entitled [state how, e.g., by prescription under the 2 & 3 Will. 4, c. 71] 
to the access and use of light to and for the said house through an ancient

ill) " Interruption ” in the I’rescription Act means an adverse obstruction, not a mere 
discontinuance or voluntary cessation of user (Smith v. Harter, [1900] 2 Ch. at p. 113 ; 
09 !.. J. Ch. at p. «0 ; Carr v. Foster, 3 CJ. 11. 581 ; 11 L. J. (j. U. 284).

(r) By s. 3 of the Prescription Act, enjoyment for the statutory period confers the 
right, unless it appears llrat the light was enjoyed by some consent or agreement 
expressly given or made for that purpose by deed or writing (Ben-Icy v. Atkinson, 13 
Ch. D. 283 ; 49 L. J. Ch. 153; Mitchell v. Canlrill, 37 Ch. L>. 56 ; 57 L. J. Ch. 72 ; 
Fasten v. Med, [1903] 1 Ch. 405 ; 72 L. .1. Ch. 189).

(«) See Duke of Xorfolh v. Arhnthnot, 4 C. I*. 11. 290 ; 5 lb. 390 : 18 I,. .1. C. P. 737 ; 
49 lb. 382.
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window therein, viz., the [library window on the ground floor of the said 
house] ; and because the said [hoarding] had been wrongfully erected in 
violation of the said prescriptive right, and wrongfully bstructed the light, 
and prevented the same from entering the said house through the said
window, the defendant on the------------- , 10—, entered the said land and
pulled down the said hoarding in order to remove the said obstruction, 
doing no more than was necessary for that purpose, which are the alleged 
trespasses.

Limitation, Statutes of (b).

Defence to an Action within the Statute of Limitations, 21 Joe. 1, c. 1(1, 
s. 8, that the Action is barred by that Statute (b).

The plaintiff’s alleged right [/>/*, rights] of action did not accrue, if at all, 
within [six] years next before the commencement of this action, and was

(A) The Statutes of Limitation must, in general, be specially pleaded in actions for 
wrongs, as in actions upon contracts, sec Ord. XIX., r. 15 ; ante, p. 528. As to actions 
against public authorities and persons acting in execution of statutory and other 
public duties, sec post, pp. 901, 904 ; and as to actions for the recovery of land, see 
post, p. 900.

The Limitation Act, 1028 (21 .lac. 1, c. 10), s. 8, provides that actions for trespass to 
land, actions for trespass to goods, actions for conversion or detention of goods, actions 
of replevin, and all actions upon the case (other than for slander) must be commenced 
within six years next after the cause of such actions ; actions for trespass to the 
person, such as assault, battery, wounding, and imprisonment, within four years next 
after the cause of such actions ; actions for slanderous words within two years next 
after the words spoken.

The above limitations are applicable, wherever the facts constituting the plaintiff's 
case are such as, before the Judicature Acts, would have been sued on in those forms 
of action respectively, and would have been subject to those limitations. As to the 
meaning of “ actions upon the case ” in the above enactment, see 3 Blackst. Comm. 
122; Broom’s Comm., 2nd ed., p. 120 ; Gibbs v. Guild, 8 Q. B. D. at p. 302. That 
term includes actions for defamation, actions for malicious prosecution,and actions for 
negligence, ns well as many other actions in which the injury is not the direct or 
immediate result of the acts complained of. (Sec lb. ; and ante, p. 718.)

By the 3 k 4 Will. 4, c. 42, s. 3, actions for penalties, kc., given by any statute to 
the party grieved must be commenced within two years after the cause of action 
accrued. (See ante, p. 718.) As to the limitation of actions on penal statutes by 
informers, sec the 31 Eliz. c. 5, s. 5, and ante, p. 719. As to disabilities, kc., sec ante, 
pp. 719 et set/.

An action for compensation under the Directors Liability Act, 1890 (53 k 54 Viet, 
c. 01), s. 3, not an action for penalties within 3 & 4 Will. 4,0. 42, s. 3, and the period 
of limitation would seem to be six years, dating from the subscription (Thomson v. 
Clanmorris, [1899] 2 Ch. 523 ; [1900] 1 Ch. 718, 726, 729).

By the 3 A 4 Will. 4, c. 42, s. 2 (cited ante, p. 385), an action may be maintained by 
the executors or administrators of a deceased person for injuries to the real estate of 
such person committed in his lifetime, for which an action might have been main
tained by such person, “so as such injury shall have been committed wi*hin six 
valeudar months before the death of such deceased person, and provided such action 
diall be brought within one year after the death of such person."’ The same section
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[«/, ueie] liar led liy \_here stale the statute hy irhirli the period of limitation 
is fixed, as, for instaure, tile Limitation Act, 1(!23, 21 Jac. 1, c. lli],

(See 11. A'. t\, 1883, App. I)., Sect. IV.)

provides that an action may lie maintained against the executors or administrators of 
any person deceased for any wrong committed by him in his lifetime to another in 
res|>ect of his property, real or personal, “so as such injury shall have been committed 
within six calendar months before such person's death, and so as such action shall be 
brought within six calendar months after such executors or administrators shall have 
taken upon themselves the administration of the estate and effects of such person.”

Actions brought under the Fatal Accidents Act, 1846 (0 & 10 Viet. c. V3), or the 
amending Act, (27 A; 28 Viet. c. V5), to recover damages for the loss occasioned by the 
death of persons killed through the wrongful act. neglect, or default of the defendants 
must be brought within twelve months after such death (see ante, pp. 387—380).

The iK-riod of limitation for actions brought in respect of offences against the 
Dramatic Copyright Act, 1833, is, by s. 3 thereof, twelve months. That for actions in 
respect of offences against the Copyright Act, 1842, would seem to be, in general, by 
s. 2*1 thereof, twelve months. This latter section is includesl in the schedule of enact
ments repealed by s. 2 of the Public Authorities Protection Act. 1803 : but that repeal is 
a qualified repeal, and would seem to leave all actions not falling within the provisions 
of s. 1 of the last-named Act unaffected. (See /nut, p. 0*»1.)

In actions for wrongs, the date of the cause of action, for the purpose of the limitation 
of the action, is, in general, the committing of the injurious act, ami not the occurrence 
of the damage arising therefrom (fVc^// v. Dearden, 12 Q. B. 57(1 ; Yiolett v. Sampson, 
8 E. & B. 344 ; 27 L. J. Q. B. 138 ; 2 VVms. Saund., 1817 ed., p. 166). But where the 
act of the defendant is not injurious in itself, and only becomes injurious by reason of 
damage occasioned by it, no right of action accrues until the actual damage occurs, and 
in such cases the period of limitation dates from the damage. Thus, where slanderous 
words not actionable in themselves become actionable by causing subsequent damage, 
the period of limitation is computed, not from the date of the speaking of the words, 
but from the date of the damage. (See ante, p. 362.) So, where a person excavates 
his own land in a manner which causes a subsidence to take place in the land of his 
neighbour, no cause of action arises until the actual damage occurs, ami the period of 
limitation dates from the damage (Hack haute v. lia no mi, V II. L. C. 603 : 34 L. J. <). B. 
181 : barley Main Colliery Co. v. Mitchell, 11 App. Vus. 127 ; 65 L J. t). B. 52V ; 
Crumhie v. H a 11 send Local Hoard. [18V1J 1 Q. B. 5o3 ; 60 L. J. (). B. 3V2). Hence» 
where by reason of such excavation several subsidences of the plaintiff's land occur at 
different periods, each fresh subsidi nee gives a new cause of action ; ami it is no defence 
to an action brought in respect of the damage occasioned by one of the later subsidences, 
that the Jr rut subsidence occasioned by the excavation took place more than six years 
before the commencement of the action. (/A. ; ami see /nut, p. 918.)

Where the injurious act is continuing, and causes continued damage, the right of 
action is also continuing ( lI'AiVc/rowr v. Fell our*, 10 V. B. N. S. 765 : 30 L. ,1. C. P. 305 ; 
see barley Main Colliery Co. v. Mitchell, supra ; Crumhie \. Wall/tend Local Hoard, 
en pro).

The fact that the plaintiff was not aware of the committing of the wrong docs not 
prevent the statutory |>criod from running against him. (See ante, p. 720.) As to the 
effect of fraudulent concealment, see ante, p. 727.

The renewal of liability by subsequent acknowledgment, ns in cases of debts, is 
inapplicable in actions for wrongs iudc|tendent of contract ( llnrst v. Parker, 1 B. & Aid. 
V2 : Tanner v. Smart, 6 B. ti 0. 6u3, 605).
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Defence Dull the Claim is Imrreil A// Die 1‘ublic Anl/iorilies Protection 
Act, 1893(c): see “Public Authorities,” /mst, p. 901.

Defence to an Action for the Rerorer// of Limit, that the Plaintiff's Claim 
mas barreil In/ the La/ise of the Slalutori/ Perioil of Limitation (il).

The right (if any) to bring the action for recovery of the land referred 
to in the statement of claim did not lirst accrue to the plaintiff [or, to 
K. under whom he claims] within twelve years before the commence
ment of the action, and the plaintiff’s alleged claim [or, right of action]

(r) Sec as to the special protection given by this Act to Public Authorities and Persons 
acting in execution of statutory and other public duties, pout, p. 3ol.

(fZ) A defendant in an action for the recovery of land may avail himself of a defence 
founded on the Statutes of Limitation, under a simple allegation that he is in |hwscs- 
sion of the land (see Ord. XXL, r. 21 ; Heath v. Pugh, <i Q. B. 1>. 34.'», 363 ; Pugh v. 
Heath, 7 App. Cas. 235 ; 51 L. J. Q. B. 307 ; Hanford v. Mc A nuit g, 8 App. Cas. 450 ; 
52 L. J. Q. B. 052 ; “ Reeorerg of Land,” jnmt. p. 305) ; but it is usual and convenient 
to plead such defence specially. (See Pvdder v. Hunt, 18 Q. B. I). 505 ; 50 L. J. Q. B. 
212 ; To pit am v. Hoot It. 35 Ch. 1). 007 : 50 L. J. Ch. 812 ; .1forri* v. A// ira rd*. 15 App. 
('as. 303.)

Where the facts constituting a defence under the Statutes of Limitation in an action 
for the recovery of land or other real property appear on the face of the statement of 
claim, and their effect is not rebutted by any of the allegations therein contained, such 
defence may be raised by an objection in point of law (see Hawkins v. Lord Prnrhgn, 
0 Ch. D. 318 ; 4 App. Cas. 51 ; 48 L. J. Ch. 304 : and ante, p. 717) : as these statutes 
do not merely bar the claimant's remedy after the lapse of the statutory period, but 
also extinguish his title. (See Ih. ; 3 k 4 Will. 4, c. 27,s. 34 ; 37 k 38 Viet. c. 57, s. 3 ; 
and see Scott v. Mixon, 3 Dru. k War. 388 ; In re Alison, 11 Ch. D. 284 ; Sanders v. 
Sandern, 13 Ch. D. 373 ; Kibble v. Fairthorne, [1835] 1 Ch. 21» ; (54 L. J. Ch. 184.)

The Ileal Property Limitation Act, 1874 (37 & 38 Viet. c. 57), regaled ss. 2, 5, lti, 
17, 23. 28, and 40 of the Limitation Act. 1833 (3 k 4 Will. 4, c. 27). and replaced them 
by other enactments (ss. 1—8 of the first-mentioned Act), which besides making some 
amendments in points of detail, have shortened the times of limitation by substituting 
periods of 12 years, (5 years, and 30 years respectively for the periods of 20 years, 10 
years, and 40 years respctively prescribed by the repealed sections <f the earlier Act. 
The periods of 10 years and 20 years specified ins. 18 of that Act have also been altered, 
by s.3 of the Act of 1874, to periods of (5 years and 12 years respectively. Section 3 of 
the Act of 1874 has also reduced to 12 years the period of 20 years specified in the 
I Viet. c. 28 (as to payments to mortgagees).

By s. I of the Act of 1874, “ no person shall make an entry or distress, or bring an 
action or suit, to recover any land or rent, but within twelve years next after the time 
at which the right to make such entry or distress, or to bring such action or suit, shall 
have first accrued to some person through whom he claims ; or if such right shall not 
have accrued to any pison through whom he claims, then within twelve years next 
after the time at w hich the right to make such t ntry or distress, or to bring such action 
or suit, shall have first accrued to the person making or bringing the same.”

The word “rent” ii. s. 1, above cited applies to rents of inheritance, rent charges, 
tithe rent charges, and the like (tirant v. (irant, 3 M. k W. 113 ; done» v. Wither*. 75 
!.. T. X. S. 572 ; Skene v. Cook, [ 1301 ] 2 <). B. 7 ; >70 L. .1. Q. B. 55(5), and dues not
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was and is barred by the Real Property Limitation Act, 1874 [and the 
plaintiff’s right and title (if any) to the land were extinguished by virtue 
of that Act and the Limitation Act, 1838, 8 & 4 Will. 4, c. 27, s. 84].

apply to ordinary rents payable by tenants to their landlords under leases or agree
ments {Grant v. Ell in, 0 M. & W. 113 ; see Ifotrift v. Earl of Harrington, [181)3] 2 Ch. 
41)7 : 62 L. .1. Ch. 571).

I$y s. 3, “ If at the time at which the right of any person to make an entry or dis
tress, or to bring an action or suit, to recover any land or rent, shall have first accrued 
as aforesaid, such person shall have been under any of the disabilities hereinafter men
tioned (that is to say), infancy, coverture, idiotcy, lunacy, or unsoundness of mind, then 
such person, or the person claiming through him, may, notwithstanding the period of 
twelve years or six years (as the case may be) hereinbefore limited shall have expired, 
make an entry or distress, or bring an action or suit, to recover such land or rent at 
any time within six years next after the time at which the person to whom such right 
shall first have accrued shall have ceased to lie under any such disability, or shall have 
died (whichever of those two events shall have first happened).'1 As to successive dis
abilities, see 3 k 4, Will. 4, c. 27, s. 18. as altered by s. it, above cited ; but, even in the 
case of successive disabilities, the action must be brought, kc., within 30 years from the 
time when the right first accrued. (Sec 37 k 38 Viet. c. 57, s. 5.)

The absence of the plaintiff beyond seas is no longer a disability (37 k 38 Viet. c. 57, 
s. 4), and coverture, though it is one of the disabilities mentioned in s. 3 of the Act, 
ceased to operate as a disability from the time of the coming into operation of the 
Married Women's Property Act, 1882 (the l>t January, 1888) (see an/*, pp. 679, 720).

If the plaintiff relies on disability, he should plead such disability specially. A replj' 
of disability should show that the action was brought within thirty years from the 
first accrual of the right, if that fact does not already appear on the pleadings.

by s. 7 of the Act of 1874. a mortgagor is barred from bringing an action for redemp
tion at the end of twelve years from the time when the mortgagee took possession, or 
from the last written acknowledgment by the mortgagee. The twelve years’ bar 
under this section is absolute, and is not to be extended by reason of any disability of 
the mortgagor (Forxter v. Patte mon, 17 Ch. D. 132 ; 50 L. J. Ch. 603).

The period of limitation of actions by mortgagees to recover the land is twelve years 
next after the last payment of any part of the principal or interest. (See 1 Viet, c.28, 
as altered by the 1874 Act, s. 1) ; and Kibble v. Fairthorne, [1805] 1 Ch. 219 ; 64 L. J. Ch. 
184 ; Ludhrook v. Ludhrook, [1001] 2 K. B. 06 ; 70 L. .1. K. B. 552.)

As to actions against trustees, see further, ante, pp. 722, 723.
Continuous and successive adverse possession by persons without title, each of whom 

derives title from the other, may bar the right of the true owner (Dixon v. (iagfere. 17 
Beav. 421 : Trustee* Co, v. Short, 13 App. Cas. 703, 708 ; Will in v. Earl /lour, [1803]
2 Ch. 545, 553 : 62 L. J. Ch. 600) ; and where each is an independent trespasser, not 
deriving title from his predecessor, and the scries is absolutely continuous, it may be 
that the same rule would apply, though as to this there would appear to be some doubt 
(lb.; Doe v. Barnard, 18 <(>. B. 948; Anker v. Whitlock, I-. It. I t). b>. l ; Soiling v. 
It rough ton, [1803] App. Cas. 556).

It is provided by the 3 k 4 Will. 4, c. 27. s. 26, that “in every case of a concealed 
fraud the right of any person to bring a suit in equity for the recovery of any land or 
rent of which he, or any person through whom he claims, may have been deprived by 
such fraud, shall be deemed to have first accrued at and not before the time at which 
such fraud shall, or with reasonable diligence might, have been first known or dis
covered” ; but the section is nut to apply as against bond Jide purchasers for valuable 
consideration, who have not assisted in the fraud or had any reason to believe that any 
such fraud had been committed. (See ante, p. 727; Thornev, Heard, [181)5] A. C. 495 : 
64 L. J. Ch. 652; In re MrCalhnn. [1901] 1 Ch. 143; 70 L. .1. Ch. 206.) Since the 
Judicature Acts, this section is applicable to an action for the recovery of such land or
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Maintenance.

See “ Maintenance/’ ante, pp. 423, 720.

Malicious Prosecution (e).

Denial of the altered Absence of Reasonable and Probable Cause, and of 
the alletjed Malice.

The defendant denies that he had not reasonable and probable cause for 
[prefeiving the said charge, and for] taking [and causing to be taken] the 
said proceedings against the plaintiff, or that the defendant in so doing 
acted with malice [on the contrary, he acted without malice and in the 
bona fide belief that he was discharging a public duty].

Denial that the Proceedings terminated in Favour of the Plaintiff (f).

The defendant denies that the said prosecution was [or, said proceedings 
were] determined in favour of the plaintiff [or, that the plaintiff was 
acquitted].

Mandamus (//).

For a form, see Peebles v. Oswaldttvistle Urban Council, [1897] 1 Q. B. 
184, C25 ; (iG L. J. Q. B. 892.

rent in any Division of the High Court. (See the Judicature Act, 1873, ss. 24,25 ; and 
see Pugh v. Heath, 7 App. Cas. 235 ; Chapman v. Auckland Union, 23 Q. B. D. 294, 
21*8.)

(e) See ante, p. 424.
As the onuH of proving that the defendant acted without reasonable and probable 

cause and maliciously is on the plaintiff, the proper form of defence is to deny the 
plaintiff's allegations, and not to plead affirmatively that the defendant had reasonable 
and probable cause. If the defence is pleaded in the former way the defendant is not 
required to give particulars of reasonable and probable cause (Robert* v. Ourn, G Times 
Rep. 172). The dictum to the contrary in Alinan v. Oppert, [1901] 2 K. B. 576, 578 ; 
7<* L. J. K. B. 745, 746, if correctly reported, cannot, it is submitted, be supported, 
except with reference to a case where the defendant pleads affirmatively that he had 
reasonable and probable cause, thus undertaking an unnecessary ohms.

(/) The onus is on the plaintiff of showing that the proceedings complained of have 
terminated in his favour, whenever their nature is such as to be capable of such a 
termination. (See ante, p. 424.)

(//) The defendant in an action for a mandamus should distinctly deny any of the 
allegations which are disputed, and plead any facts showing that the plaintiff is not 
« ntitlod to the mandamus claimed. Where it appears on the face of the claim that the 
facts alleged arc not sufficient to support the action, and that the plaintiff is not entitled 
to the mandamus, the defendant may plead an objection in point of law. (See ante. 
p. 561.)

It appears that there is no statutory period of limitation for an action for a mandamus
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Defenre tn an Aelinn fir a Mantiamns In the OrneraI Cnunril of Meilieal 
l-.'rllirai ion awl Registration of the Unileil Kingdom, the Defendants, In 
restore the Xante of the Plaintiff to the Dentists' Register (h).

1. The defendants admit that they caused and directed the name of the 
plaintiff to he erased from the said register. Before doing so they caused 
inquiry to he made into the case of the plaintiff', whose name was upon the 
dentists’ register, kept under the Dentists Act, 1878, it being alleged that 
he had I teen guilty of infamous or disgraceful conduct in a professional 
respect, and was liable to have his name erased from the said register.

Particulars as follows :—[Stale them.]
2. The said inquiry was held by the committee appointed under the said

Act. and a report, dated the------------- , 19—, was made by such com
mittee, aller [hearing the plaintiff in his defence, and aller] a full 
investigation of the case, that the plaintiff had been guilty ol the said 
infamous and disgraceful conduct in a professional respect [or, as the rase 
mag 6r].

8. And thereupon the defendants, being satisfied that the plaintiff had, 
as stated in the report, been guilty of infamous and disgraceful conduct in a 
professional respect [or, as the ease mag 6r], caused and directed the name 
of the plaintiff to he erased from the said register.

4. The defendants did not act maliciously or without reasonable and 
probable cause as alleged. They will, however, submit that as the charge 
made against the plaintiff was one which they had jurisdiction under the

(see Wurd v. Lowndee. 1 E. & E. 040; 20 L. J. Q. It. 40), except in such cases, if any, 
as fall within s. 1 of the Public Authorities Protection Act, 1803. (See poet, p. 001.)

Where a new duty of a public nature is created by a statute which provides a special 
remedy for a breach of such duty, there is no remedy, other than the one thus pro
vided. open, in general, to a person aggrieved by such breach. Thus, a mandamus will 
not be granted to compel a local authority to make proper sewers in their district on 
the complaint of an individual, the remedy given by the Public Health Act, 187“» 
(38 A 30 Viet. c. 5"»), being by complaint to the Local Government Hoard (Rohineon v. 
Workington, [1807] 1 Q. B. 610 ; 66 L, J. Q. B. 388 ; Perldex v. Oxicaldfirhttle, [1807] 
1 Q. B. 62.“» ; 66 L. J. Q. B. 302 ; Harrington v. Derby Corporation, [100.*»] 1 Ch. 204 ; 
74 L. J. Ch. 210). An action for a mandamus will not lie to a local authority to 
re-consider, or to pa>s building plans, rejected on the ground that they infringed by
laws, if the matter was one on which the local authority had jurisdiction, and if they 
refused the plans in good faith upon consideration of them (Smith v. Charley It. C., 
[1807] 1 (). B. 678 ; 66 L. J. <). B. 427).

(A) An action will not lie to restore the name of a medical practitioner or of a dentist 
to the register which has been erased therefrom under the Medical Act, 1858 (21 & 22 
Viet. c. 00), s. 20, or the Dentists Act, 1878 (41 & 42 Viet. c. 33), s. 13. if the subject- 
matter of the compkint on which it was struck off is w-ithin the jurisdiction of the 
“General Council of Medical Education and Registration," and if the procedure 
required by those statutes has been followed. Where the charge was one against a 
medical man of “infamous conduct in a professional respect," it was held sufficient to 
justify a finding against him that there was evidence before the professional tribunal 
created by the statute of conduct which might, not unreasonably, be thus described by 
his professional brethren of good repute (fsccxon v. Gen. Council, 43 Ch. D. 366 : 51» 
L. .1. Ch. 233 : Alii neon v. Gen. Council, [18«.»4] 1 Q. B. 750; 63 L. .1. Q. B. 534).
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Dentists Act, 1878, to inquire into, and one capable of being held to be 
infamous or disgraceful conduct in a professional respect, this Court euuuot 
inquire into the questions of malice and absence of reasonable cause

Master and Servant.

I. Actions iiv the Master against Third Parties (i). 

Denial of the Arts complained of: »ff an/p, p. u2!b

The like, in an Action for Seduction.

The defendant did not seduce and carnally know the said A. It. 
{II. S. C„ 1883, App. D., Sect. VI.)

Defence to a like Action, denying the altepeil Service. 

The said A. II. was not the servant of the plaintiff.
(A*. S. 1883, App. D., Sect. VI.)

Defence to a like Action, denying the Damage (k).
The plaintiff was not deprived of the services of the said .4. II. and did 

not suffer the alleged or any damage.

II. Actions against the Master by Third Parties(Z).

Ont in I of Wrontfful Arts, where Hip Plaintiff alletjes that “ flip Defendant nr 
his Servants” or “the Defendant by his Servants” did the Arts 
rum plained of.

The defendant denies that he or any servant or servants of his [drove 
the said carriage, or, as the rase may be~\.

(•) lu actions by a master for injuries done to the master in respect of his servants, 
ns by enticing away or harbouring his servants, or for loss of service occasioned by the 
seduction of his female servant, or by personal injuries done to the servant, the defence 
that the person in respect of whom the wrong is alleged to have been committed was 
not at the time of the alleged wrongful acts the servant of the plaintiff, must be 
specially pleaded. (See ante, p. 527.) In actions for seduction very slight evidence is 
sufficient to prove the allegation of the service. (See ante, p. 433.) In such actions it 
is no defence that the acts charged amounted to a felony, and that the defendant has 
not licen prosecuted for it. (See post, pp. 1)22,1*23.)

(//) The fact that the plaintiff has sustained damage (by loss of service, Jcc.), in con
sequence of the acts of the defendant, is a material part of the cause of action, and, if 
disputed, should be expressly denied in the defence. (See ante, pp. 529, 630.)

(0 See “ Master and Servant," ante, p. 434 ; “ Malicious Prosecutions," ante, pp. 425. 
426 ; and *• Xegligence,M ante, pp. 442, 885.
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Denial that a particular Person who is alloyed lo have committed the Acts was 
a Serrant of the Defendant.

The said A. 1). [or, The person referred to in the------paragraph of the
statement of claim] was not the servant of the defendant.

Defence that the wrongful Art alleged to have been done In/ the Servant was 
an unauthorized Act and not within the Sco/ie of his Employment (m).

The said A. IS. [or, The person referred to in the statement of claim as 
the servant of the defendant] was employed by the defendant to act as 
[coachman] to the defendant, and not otherwise, and the act complained of 
was not done by the said A. IS. [or, the said person] in the course of his 
employment as such [coachman], and was not within the scope of such 
employment, and was wholly unauthorised by the defendant.

Defence in an Action for Negligent Driving.

1. The said carriage was not driven by the defendant, or by any servant 
of his.

2. The said carriage was not driven negligently.

111. Actions against thk Mastkr by his Servants(n).

See a form of plea under the oh! system in an action for an injury done to 
the plaintiff by the defendant's servant, that the plaintiff was also a servant 
of the defendant ami engaged in the same employment with his fellow-servant

(in') See ante, pp. 859, 300, 425, 434.
(«) Where an action is brought in the High Court by a servant against his master to 

recover «lamages for breach of common law duty, in negligently keeping his premises 
in an unsafe condition, or in negligently providing unsafe materials and implements, &c., 
for the work, the defendant in his defence may deny the dangerous state or character 
of the premises, materials, or implements, the defendant’s knowledge, or the plaintiff’s 
ignorance of these circumstances, or that the damage to the plaintiff was occasioned 
thereby. (See ante, pp. 430, 437.) A master is not, either at common law or under 
the Employers’ Liability Act. 1880, liable to his servant for personal injuries where the 
servant, knowing and appreciating the risk and the danger from which the injuries 
arose, voluntarily accepts and encounters them, as in such case the principle of volenti 
non fit injuria applies. (See Thomas v. Quarte mutine, 18 Q. B. D. 085, 095 ; 50 L. J. 
(). B. 340 ; Smith v. Baker, [1891] A. C. 325 ; 00 L. J. Q. B. 083 ; and see Williams v. 
Birmingham Battery Co., cited ante, p. 437.) Contributory negligence on the part of 
the plaintiff may, of course, be pleaded as a defence to such an action. (See Griffiths v. 
Gitllotr. 3 H. & N. 048 ; 27 L. J. Ex. 404 : and “ \eyligenre," post, p. 884.)



MASTER AND SERVANT. 881

who did the injury: Wiggett v. For, 11 Ex. 832 ; 25 L. J. Ex. 188 ; 
Griffiths v. Gidlow, 3 H. & N. 648 ; 27 L. J. Ex. 404 (nn).

Plea in a like action that the plain tiff was voluntarily assisting in the 
same employment in the defendant's service who did the injury : Degg v. 
Midland Ry. Co., 1 H. & N. 773 ; 26 L. J. Ex. 171.

Special plea in an action by a servant against his master for an injury 
done by the negligence of a fellow-servant that the latter was a competent 
person, and that his negligence was without the authority and knowledge of the 
defendant : Hutchinson v. York Etc. Ry. Co., 5 Ex. 343.

Defence of an Awardof Compensation under the Workmen's Compensation Act, 
1897, to an Action by a Workman against his Employer for Damages for 
Personal Injury from Negligence of the Employer (o).

The plaintiff obtained an award of compensation under the Workmen’s
Compensation Act, 1897, dated the-------------, 19—, in the County Court
of ----- , liolden at ------, whereby the defendant was ordered to pay him
compensation for personal injury caused him on the------------- , 19—, by
accident arising out of and in the course of his employment hy the 
defendant, whereby the plaintiff is barred from claiming damages in and 
from maintaining this action which is founded on and brought in respect 
of the said accident.

A like form of Defence.
The plaintiff’s claim in this action is barred by the Workmen’s 

Compensation Act, 1897, and the award made in favour of the plaintiff 
thereunder in the County Court of------, holdcn at ------, and dated the

(«») If a servant who has suffered personal injury from the negligence of his fellow- 
servants in the same cmplo merit, sues his master in an action, for negligence at common 
law, without disclosing the facts, the defendant may plead that the plaintiff was the 
servant of the defendant at the time in question, and that the alleged negligence was 
not the negligence of the defendant personally, but was the unauthorised negligence 
of tile plaintiff's fellow-servants engaged in a common employment with him. (Sec 
ante, pp. 435, 436 ; Thomas v. tjuartermaiae, supra.)

(o) A workman who has obtained an award under the Workmen's Compensation 
Act, 18117 (60 Si 61 Viet. c. 37), for comjiensation tor [lersotial injury, by accident 
arising out of and in the comae of his employment, can maintain no action for damages 
for such injury or accident, either at common law, or unde'1 the Employers' Liability 
Act, 1880, against his employer or against a third party otherwise legally liable to pay 
damages in respect thereof. (See s. 1, sub-s. 2 (b), s. 6 ; Campbell v. Caledonian Ry. Co., 
5th series Sess. Cas., vol. i„ p. 887 ; Tong v. Great Northern Ry. Co., 86 L. T. N. S. 802 ; 
18 Times Rep. 666.) Nor can one who has tiecome a party to a contracting out scheme 
certified by the Registrar of Friendly Societies under s. 3 sub-s. 1 of the Act. (See s. 1, 
sub-s. 2 (b), s. 3 ; and Taylor v. Ilamstead Colliery Co., [1904] 1 K. B. 838 ; 73 L. J. K. B. 
400.) The Workmen's Compensation Act, 1900, extends the benefits of the former.Act 
to the employment of “ workmen in agriculture by any employer who habitually 
employs one or more workmen in such employment."

H.L. Il I.
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Defence of a Claim and Acceptance of Compensation under the Workmen's 
Compensation Act, 1897, to an Action by a Workman against his 
Employer for Damages for Personal Dijury from Negligence of the 
Employer ( p).

The plaintiff [before this action] claimed and received [or, accepted and 
received] from the defendant a payment [or, payments] of and in respect 
of compensation under the Workmen’s Compensation Act, 1897, for per
sonal injury caused him, on the------ ----- , 19—, by accident arising out
of and in the course of his employment by the defendant, whereby the 
plaintiff is barred from claiming damages in, and from maintaining, 
this action which is founded on and brought in respect of the said 
accident.

Particulars :—[State particulars of payments and of claim or acceptance.]

Defence that the Workman teas a Parly lo a Scheme within seel. 3 of the 
Workmen's Compensation Act, 1897, to a like Action (q).

The plaintiff at the time when he suffered the alleged personal injury 
was a workman engaged in an employment within the Workmen’s Com
pensation Act, 1897, and had joined and was then a party to a scheme 
within sect. 3 of that Act, duly certified hy the Registrar of Friendly 
Societies, whereby the plaintiff contracted with the defendants, his 
employers, that the provisions of the said scheme should be substituted 
for the provisions of the said Act, and that the defendants should be liable

(yt) It is not a defence to an action by a workman that he has made a claim under 
the Workmen's Compensation Act, 1807, if it appears that the claim was withdrawn 
before any decision was arrived at (ilusse v. Dixon, [1004] 2 K. B. 628 ; 73 L. J. K. B. 
662, following Berkley v. Sc nit. [11102] 2 Ir. R. 504), nor, it would seem, if his claim 
failed because it was not within the Act (,1b.). It would seem to be, in general, a 
defence to an action by a workman suing for damages for personal injury to show that 
he has elected to take the benefit of the Workmen’s Compensation Act. 1807, by 
accepting payments of compensation thereunder from his employer in respect of the 
accident in question. (See Campbell v. Catalonian By. Co., ante, p. 881 ; Olicer v. 
Nautilus Co., [1003] 2 K. B. 630 ; 72 !.. J. K. B. 857 ; Mulligan v. Dub, 5th series, 
Sess. Cas., vol. vi., p. 126.)

As to infant workmen, see ante, pp. 850, 688.
(2) A workman may, by a contract founded on consideration, exclude both himself 

and his representatives, and also persons who would otherwise be entitled, in the 
event of his death, to maintain an action against the master from the benefits of the 
Employers’ Liability Act, 1880 (OrijKths v. The Earl of Dudley, 0 Q. B. D. 357 ; 51 
L. J. Q. B. 543). But he cannot exclude either himself or them from the benefits of the 
W urkmen'sCom|>ensat ion Act, 1807. otherwise than by a scheme certified by the Registrar 
of Friendly Societies. (See the Workmen’s Compensation Act. 1807. s. 3.) As to Infant 
workmen, see Stephens v. Dudbcidye Ironworks, cited ante, p. 850.
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to him for personal injury only in accordance with the said scheme and 
not otherwise, and this action is thereby barred.

Particulars :—out the particular» of the scheme.]

Mischievous Animals (r).

Defence to Claim for Injuries inflicted hy a Fierce Doy.

1. The defendant denies that he kept the said dog.
■>. The defendant denies that the said dog was of a fierce or mischievous 

nature, or accustomed to attack or bite mankind. He denies that he 
knew it was of such nature or so accustomed.

;S. The defendant does not admit [or, denies] that the said dog attacked 
or bit the plaintiff. He denies that the plaintiff sustained the alleged or 
any injuries or damages.

4. [Further, or in the alternative, the defendant says that the plaintiff 
brought the said injuries on himself by irritating the said dog by throwing 
stones at it and teasing it after the defendant had warned him verbally
on the-------------, 11)—, that such conduct might or would lead the said
dog to attack him (*).]

Negligence (<).

(/•) Sec ante, p. 431*. In an action for having knowingly kept a mischievous dog 
which injured the plaintiff, the defendant may deny that he kept the dog. that it was 
mischievous, that the defendant knew it to be so. or that it did the alleged injury.

Negligence in keeping the animal insecurely is no part of the cause of action (sec 
May v. Burdett, 1) Q. B. 1U1 ; Jackson v. Smithson, 15 M. <.V W. 5(13 ; Flee m i ng v. Orr,
2 Macq. H. L. Cas. 14 ; and see Fhtchcr v. Bylands, L. R. 1 Ex. 2(15. 281 ; L. 11.
3 H. L. 330) ; and the absence of such negligence cannot be pleaded as a defence.

(#) See May v. liurdett, supra.
(0 In action for negligence the defendant should deny specifically such allegations 

of the plaintiff as he intends to contest, e.g., he may deny that he did the alleged act, 
or that he did it negligently, or that it caused the alleged damage. If the defence of 
contributory negligence is relied on, it should be specifically pleaded (see post, p. 884) : 
and although the defence that the injury complained of was wholly occasioned by the 
negligence of the plaintiff, may be admissible under a denial of the alleged negligence, it is 
proper and advisable that that defence also, where relied upon, should be specifically 
pleaded. It seems likewise that the defence that the damage complained of arose 
from inevitable accident (as to which, sec Manzoni v. Douglas, (I Q. B. D. 145, cited 
unto, p. 441 ; The Merchant Prince, [181*2] P. 179), should, if relied on. be specifically 
pleaded (see Ord. XIX., r. 15 ; WtnchiUea v. Beekley, 2 Times Hep. 300).

As damage is an essential part of a cause of action for negligence, it seems that, 
where the defendant relies for his defence on the absence of such damage, he may 
expressly deny the allegation of damage. (See ante, pp. 529, 530.)

As to the duties of carriers who provide carriages for the public to travel in, or 
persons who let out carriages for hire, see ante, pp. 149, 334.

As to the liability of masters for the negligence of their servants, see ante, pp. 434. 
435. Where there is a duty cast upon a person towards another to use skill and care, 
it is no defence to an action for the breach of such duty that such person employed a 
competent contractor to do the work in question. (See ante, pp. 435, 448, 458.)

R L 2
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Denial of the aliened Negligence («).

The defendant denies that he was guilty of the alleged or any negligence 
[or, denies the alleged negligence]. He admits that he was [driving the 
said can and horse], but he denies that he [drove it] negligently. He 
denies that [here deny the particular acts alleged as constituting 
the negligence].

Denial that the alleged Damage was caused by the Arts mm plained of(u).

The alleged damage (if any) was not caused or occasioned by any of the 
acts [or, matters] complained of. [State, where jtracficable, how it arose, 
e,g. : It arose from inevitable accident, or, as the case may be, gifting 
particulars.]

Defence of Contributory Negligence (i).

There was contributory negligence on the part of the plaintiff [or, the 
plaintiff’s servant].

Particulars :—[MV out particulars of the acts relied on as constituting 
contributory negligence.]

(See R. X C\, 1883, App. D„ Sect. VI.)

00 See preceding note.
(•r) If contributory negligence on the part of the plaintiff is relied on as a defence, 

it must be specifically pleaded (see the form above cited, and Wakelin v. L. ft S. W. 
By. Co., 12 App. Cas. 41 ; 56 L. J. Q. B. 229), and particulars of the matters constituting 
such negligence should be given.

The rule of law as to contributory negligence is, that “ although there may have 
been negligence on the part of the plaintiff, yet unless he might, by the exercise of 
ordinary care, have avoided the consequences of the defendant's negligence, he is entitled 
to recover ; if by ordinary care he might have avoided them, he is the author of his 
own wrong " (per Parke, B., in Davies v. Mann, 10 M. & VV. 546, 549).

In the case of an infant plaintiff, the same rule applies, regard being had to the 
circumstances and the ago of the infant. Where the defendant left a horse and cart in 
the street unattended, which some children played with, and the plaintiff, who was one 
of them, was injured by the horse moving on, the defendant was held liable {Lynch v. 
Xurdin, 1 Q. B. 29 ; and see ('cocker v. Hanks, 4 Times Hep. 324). Where, however, 
the defendant placed a shutter against the wall of a street, and a child played with the 
shutter and threw it down upon himself, the defendant was held not liable (Abbott v. 
Macjie, 2 H. & C. 744 ; 33 L. J. Ex. 177). An infant cannot recover for an injury 
occasioned by the negligence of the defendant, if the infant at the time was under the care 
of a person whose negligence contributed to cause the injury ( Waite v. North Eastern 
Ity. Co., E. B. & E. 728 ; 28 L. J. Q. B. 258 ; Mills v. Armstrong, 13 App. Cas. 1 ; 57 
L. J. Ad. 65 ; and see Durchell v. Hickixson, 50 L. J. Q. B. 101).

In actions for negligent driving it is a good defence that the injury was caused by 
the negligence or bad driving of the plaintiff or his servant (Govgh v. Bryan, 2 M. & 
W. 770 ; Ellis v. L. ft S. W. By. Co., 2 H. & N. 424 ; 26 L. J. Ex. 349) : but it is not 
hUtfccient to show merely that there was contributory negligence on the part of the 
driver of a public carriage in which the plaintiff was riding, or of the captain of a ship
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Reply thereto that the Defendant might, by the Lmciee of ordinal y Care, 
have avoided earning the Injury.

If there was any contributory negligence on the part of the plaintiff 
which is denied] the defendant could, nevertheless, by the exercise of 

ordinary cave, have avoided causing the injury complained of.

Defence in an Action for Injuries alleged to have been caused by the Negligent 
Driving of the Defendants' Servants, that the Carriage (or Train) was 
not the Defendants', nr in the Charge of their Servants (//).

The said c image [or, train] was not the defendants’, or under their 
management, nor was it driven or managed by any servant [or, servants] 
of theirs.

Defence to an Action for Tres/niss, that it was caused by the Plaintiff's own 
Negligence (z).

The alleged trespass was [or, The matters complained of were] caused by 
the negligence and default of the plaintiff without any negligence or default 
on the part of the defendant.

Particulars arc as follows :—

in which plaintiff was a passenger (Mills v. Armstrong, 13 App. Cas. t ; 57 L. J. Ail. 
05 : overruling Thorogood v. Bryan, 8 C. B. 131).

Where the injury was primarily caused by the negligent conduct of the defendant 
the contributory negligence or wrong of a mere stranger is no defence (Harrison v. G% 
X. By. Co., 3 H. it C. 231 ; 33 L. J. Ex. 200 ; Hill v. Xew Hirer Co., V B. & 8. 303 ; 
Clark v. Chambers, 3 Q. B. D. 327 ; 47 L. J. Q. B. 427 ; Eng el hart v. Farrant, [1897]
1 Q. B. 240 ; 60 L. J. Q. B. 122 ; Sullivan v. Creed, [1904] 2 Ir. R. 317; cf. McDowall 
v. a. ir. Ry. Co., [1903] 2 Q. B. 331 ; 72 L. J. Q. B. 652). The plaintiff cannot 
recover if the damage is too remote, and is such as could not have been reasonably 
anticipated as likely to arise from the defendant’s conduct (Sharp v. Powell, L. R. 7 
C. P. 253 ; 41 L. J. C. P. 95 ; Clark v. Chambers, supra).

(y) In actions for negligent driving, where the statement of claim alleges, by way of 
inducement, that the defendant was possessed of a carriage, or that a carriage was under 
his management or that of his servant at the time of the injury, the defendant, if he is 
desirous of disputing these allegations, must expressly deny them.

Where the statement of claim charges the negligence as the act of the defendant, it 
is open to the plaintiff to show, in support of his case, that the injury was caused by 
the negligent driving of the defendant, either by himself or by his servants (see Brucker 
v. Fro mont, 6 T. R. 659 ; Quantum v. Burnett,6 M. & W. 499), or by a person authorised 
by him to drive ( Wheatley v. Patrick, 2 M. & W. 650).

(»*) Where the statement of claim charges, not negligence, but a direct trespass, the 
defendant, if he means to contend that the trespass was caused by the plaintiff's 
negligence or by inevitable accident, should plead that defence specifically (Knapp v. 
Salsbury, 2 Camp. 500 ; Hall v. Fearnley, 3 t). B. 919 ; and see ante, p. 883).
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Defence to on Action for Injuries alleged to have been caused by falling 
through a Hole in the Floor of Defendant's Shop : see a claim, ante, 
p. 447 (a).

1- The plaintiff wae not invited liy the defendant to come into or enter 
the said shop. The shop was nut at the time in question open for 
business.

2. The shop was not at the time in question in the possession or occupa
tion or under the control of the defendant. It was in the possession, 
occupation and control of a builder and contractor who was then engaged 
in repairing and altering the shop and the house of which it formed part.

3. There was no negligence on the part of the defendant.
4. There was contributory negligence on the part of the plaintiff.
Particulars ;—[Stale them.’]
6. The defendant denies that the trapdoor or hole into which the 

plaintiff alleges he fell was open or unguarded.
0. The defendant denies that the plaintiff sustained the alleged or any 

injuries or damages.

Not Guilty by Statute.

Defence of Not Guilty by Statute (6).
By statute! The defendant is not guilty [or, if there are two or more 

[slate also in defendants, The defendants are not, nor is either (or, any) of 
the margin the ’ them, guilty], 
gear or years
i(f the reign in which the Ad or Acts relied upon was or were passed, and 
the chapter and section thereof relied u/ivn,an<l specify whether they are public 
.1 els or otherwise, as in the form given, “ Distress," ante, p. 860].

(«) When possession is parted with by an occupier of property the duty to persons 
coming u|ion the property on business, or at the invitation of the occupier, defined 
"«le, pp. 147, 448. in general ceases. (See jier Field, J„ in Heures v. Pender, Il Q. B. 1). at 
p. 80(1 : Smith v. Losdos Decks, !.. It. 3 C. P. 326, 331 ; 37 L. J. C. P. 217.)

(A) By the effect of the reticula contained in the Public Authorities Protection Act, 
18113 (36 A 57 Viet. c. 61), as to public general Acts, and in the 5 & 6 Viet. c. 117, as to 
local and personal Acts, the right of pleading the general issue of not guilty by statute, 
and of proving special defences thereunder, which had lieen given by a variety of 
statutes to peinons sued in respect of things done or omitted to be done in the exercise 
of official or statutory duties, has been in effect ala dished, except in some few cases, 
vis., where the privilege of so pleading has been conferred by some local and [lersonal 
Act passed subsequently to the 5 k 6 Viet. c. 1)7 ; and where that privilege has been 
conferred by an unrepealed enactment contained in some public general Act, and the 
actionjirought against the defendant is not within s. 1 of the Public Authorities Pro
tection Act, 18113. The latter enactment, however, applies only to the case of public 
authorities, and docs not apply to persons who arc not public authorities, and the repeal 
effected by it is confined to proceedings to which the Act applies. (See post, p. 901.)

The Act 5 k 6 Viet. c. 97, repealed the clauses in previous local and personal Acts 
permitting the defence of " Not Uuilty by Statute ” to be pleaded, and enacted that the 
[period of limitations for actions for anything done under the authority or in pursuance
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of such Acts should be two years, or in ease of continuing damage, one year after the 
damage ceased. (Sec Roden v. Smith, 18 L. J. C. P. 120.)

Care should be taken not to plead the above defence, in actions, or to matters to 
which it is inapplicable, since by Ord. XIX., r. 12, no other defence can be pleaded 
with it to the same cause of action without the leave of the Court or a judge. In most 
if not all, cases it is better, under the present system, to plead the defence specially, 
even where the statutory defence is available.

Under this defence, a defendant who is entitled to plead it, may ordinarily rely upon 
all defences formerly admissible under the general issue at common law, in addition to 
all the special matters arising under the statute. (See Ross v. Clifton, 11 A. & E- 
631 ; Mavnd v. Monmouth Canal Co., Car. & M. 606, 608 ; Fisher v. Thames Junction 
]{,j. Co., 6 Dowl. 773 ; Richards v. Easto, 15 M. & W. 244.)

By Ord. XXI., r. 19, “ In every case in which a party shall plead the general issue, 
intending to give the special matter in evidence by virtue of an Act of Parliament, he 
shall insert in the margin of his pleading the words ‘ by statute,'together with the year 
of the reign in which the Act of Parliament on which he relies was passed, and also the 
chapter and section of such Act, and shall specify whether such Act is public or other
wise ; otherwise such defence shall be taken not to have been pleaded by virtue of any 
Act of Parliament.” All the statutes relied upon must be inserted in the margin 
[Edwards v. Hodges, 15 C. B. 477, 490 ; 24 L. J. C. P. 121 ; Burridge v. Nicholetts, 6 
H. & N. 383 ; 30 L. J. Ex. 145). Where a defendant relies upon the whole of an Act, 
it seems to be enough to state that he does so, specifying the Act, without giving the 
numbers of the sections (#/w/m7ers v. Warren, 4 Times Rep. 552).

The principal public general Acts under which the defence of not guilty by statute 
may still be pleadable, in cases where the action is not one which falls within the pro
visions of s. 1 of the Public Authorities Protection Act, 1893, appear to be those 
below cited.

By the 11 Geo. 2, c. lit, s. 21, “ In all actions of trespass, or upon the case, brought 
against any person or persons entitled to rents or services of any kind, his, her, or their 
bailiff or receiver, or other person or persons relating to any entry by virtue of this Act, 
or otherwise, upon the premises chargeable with such rents or services, or to any dis
tress or seizure, sale, or disposal of any goods or chattels thereupon, it shall and may be 
lawful to and for the defendant or defendants in such actions to plead the general 
issue, and give the special matter in evidence.”

The defence of not guilty by statute, under the above section, appears to be still 
applicable to actions for illegal, irregular, or excess!re distress brought against private 
persons, in respect of the making of a distress for rent. (See ante, p. 850.)

By the 21 Jac. 1, c. 4, s. 4, if any action shall be brought against any person or 
persons for any offence committed or to be committed against the form of any penal 
law, cither by or on the behalf of the king or by any other, or on the behalf of the king 
and any other, it shall be lawful for such defendants to plead the general issue, that 
they are not guilty, and to give the special matter in evidence. This section applies to 
subsequent statutes giving penal actions (Earl Spencer v. Swannell, 3 M. & W. 154, 
165 ; Jones v. Williams, 4 M. 6; W. 375) ; as, for instance, the 11 Geo. 2, c. 19, s. 3, 
for the double value of goods fraudulently removed by a tenant ( Jones v. Williams, 
supra), and the 23 & 24 Viet. c. 127, s. 26, imposing a penalty for acting ns a solicitor 
without being duly qualified (see Law Society v. Waterlow, 9 Q. B. D. 1 ; 8 App. Cas. 
4U7). It applies to actions given to informers and to actions for penalties given to the 
party griered, though the previous sections of the statute do not apply to actions given 
to parties grieved. (See Fife v. Bousjield, 6 Q. B. 100.)

It would seem that actions under the above sections do not in general come within 
the operation of the Public Authorities Protection Act, 1893. (Sec post, p. 903.)
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Notice of Action (c).

Defence that no Notice of Action was given as required hg Statute.

The nets [or, matters] complained of [or, The alleged grievances, or, 
trespasses] were acts done [or, things omitted to be done] by the defen
dant under and by virtue of [or, in pursuance of, or, in execution or
intended execution of, &c., according to the words of the statute’] the -----
------ Act, 18— [specifying the statute relied upon, either by its authorised
name y if any, or by its year and chapter, adding also the section or sections y 
where practicable], and no notice [in writing, signed, &c., as the case may 
be] of [the plaintiff’s intention to commence] this action [or of the sup
posed cause of act ion relied upon by the plaintiff, if the statute also exftressly 
requires that notice should be given of the cause of action] was given to [or, 
delivered to, or, served upon, according to the words of the statute] the 
defendant [one calendar month] before the said action was commenced, as 
required by the said statute [or, the statutes in that behalf'].

(<?) It was provide ! by numerous enactments which were passed for the protection 
of various public bodies, and of magistrates, public officers, and other persons in respect 
of actions brought against them for acts done, or omitted to be done, in the execution of 
statutory or official duties or powers, that, in the case of such actions, previous notice 
of action should be given to the defendants ; and it was further provided by many of 
tlio-c enactments that the notice should state the cause of action, and that no cause of 
action should be proved unless stated in the notice. But the Public Authorities Pro
tection Act, 1803, by s. 2, has repealed, so far as relates to proceedings to which that 
Act applies, all enactments requiring notice of action contained in public general Acts 
and substituted the requirements therein specified. (See post, pp. 901, et seq.)

By the 5 & 6 Viet. c. 97, s. 4, it is enacted that in all cases where notice of action is 
required, such notice shall be given one calendar month at least before any action 
shall be commenced. The month is to be computed exclusively of the day of giving 
the notice, and of the day of issuing the writ {Young v. Higgon, 6 M. & VV. 49 ; Free
man v. Ib'cd, 4 B. &: S. 174 ; 32 L. J. M. C. 226). This Act has l>ecn held not to apply 
to local and personal Acts passed subsequently to its date {Boden v. Smith, 18 L. J. 
C. P. 121).

Omitting to do something necessary may be within the meaning of an Act requiring 
notice of action, &c., although omitting be not expressly mentioned therein. (See 
Xenion v. Ellis, 5 E. k B. 115; 24 L. j. Q. B. 337 ; Poulsvm v. Thirst, L. R. 2 C. P. 
449 ; 36 L. J. C. P. 225 ; Wilson v. Mayor of Halifax, L. R. 3 Ex. 114 ; 37 L. J. Ex. 
44 ; Jollijfe v. Wallasey Local Board, L. R. 9 C. P. 62 ; 43 L. J. C. P. 41.)

The right to a notice of action may be waived, but a mere tender of amends by a 
defendant was held to be no proof that he had received or waived such notice {Martins 
v. Upcher, 3 Q. B. 662). See further as to waiver, Jones v. Nicholls, 13 M. a VV. 361 ; 
Midland By. Co. v. Withington Local Board, 11 Q. B. D. 788 ; 52 L. J. Q. B. 689.

A notice of action will not be invalidated by a slight mistake in the date of the act 
complained of, provided the mistake is not such as to mislead or prejudice the 
defendant. (See Green v. Ilutt, 51 L. J. Q. B. 610.)

As to former decisions with respect to when a person is deemed to have acted under 
or in pursuance of a statute, see post, pp. 904, 905.
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Nuisance (d).

Defence, to an Action for a Nuisance, denying the Acts complained of.

The defendant denies that lie or his servants did [or, do]----- [here deny
specifically the acts alleged].

Defence containing various Defences in an Action for Pollution of Water 
where the Plaintiff claims an Injunction and Damages : see “ Water," 
post, p. 946.

Denial, in an Action for a Nuisance to the Plaintiff's Premises, of the 
Plaintiff's alleged Interest therein.

The said house [or, land, &c., as the case may he] was not [and is not] in 
the possession or occupation of the plaintiff, or, The plaintiff was not [and is 
not] the owner or occupier of the premises [according to the allegations in 
the statement of claim’].

Defence to an Action for injuries caused by keeping Open and Unfenced a 
dangerous Cellar adjoining a Public Highway: see ante, p. 458.

1. The defendant did not suffer the said vault or cellar to be open 
without any fence, railing or other protection. It was not open at all.

2. If it was open (which is denied) it was guarded by an iron rod or rail, 
and was not dangerous to persons lawfully passing along the said highway.

8. It was not by reason of the said vault or cellar being open or unpro
tected or unfenced that the plaintiff fell into it, if (which is not admitted) 
he did in fact fall into it.

4. It is not admitted that the plaintiff was injured at all, or that he was 
injured by falling into the said vault or cellar.

5. There was no negligence on the part of the defendant ; there was 
contributory negligence on the part of the plaintiff.

Particulars :—

(if) See ante, pp. 451—459.
All material matters of inducement, if disputed, must be denied in terras. Thus, iu 

an action for a nuisance to the occupation of a house by carrying on an offensive trade, 
if the defendant does not admit the plaintiff's occupation of the house, he must deny it 
specifically. "If the defendant claims ihc right by prescription or otherwise to do 
what is complained of, lie must say so, and must state the grounds of his claim ( 
ijr., whether by prescription, grant, or what " (R. S. C., 1883, App. D., Sect. VI., cited 
post, p. 946). As to the mole of pleading a defence of right by prescription, sec 
“ Common,” ante, p. 819 ; “ Water,” post, pp. 944, 945 ; and “ Ways,” post, p. 948.

As to the defence that the nuisance complained of arose from acts directed or autho
rised by statute to he done by the defendants, see “ .Ysisanos,” ante, p. 464.
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For Defences in a like Art ion by a Reversioner, see /tost, pp. 012, el eeq.

Defente Justifying a Trespass to abate a Nuisance (e).

Before and at the time of the alleged trespasses, the defendant was
possessed of a messuage and premises called ------, adjoining the said
messuage and premises of the plaintiff, and the said [pipe and flue] were 
used by the plaintiff for the [emission of smoke and sparks therefrom] and 
were wrongfully a nuisance to the defendant in the use and occupation of 
his said messuage and premises, and were dangerous to his said messuage 
and premises and prevented him from conveniently and safely enjoying the 
same ; and although before the alleged trespasses or any of them, the defen
dant, on the------------- , 19—, by a letter dated that day, requested the
plaintiff to remove the said [pipe and flue] and abate the said nuisance, and 
a reasonable time in that behalf had then elapsed, yet the plaintiff neglected
and refused so to do, wherefore the defendant afterwards, on the -----
----- , 19—, for the purpose of abating the said nuisance, took the said
[pipe and flue] and removed them to a short and convenient distance and 
there left them for the plaintiff’s use, doing no more than was necessary 
for the purpose aforesaid, which arc the alleged trespasses.

Defence to an Action for Trespass, justifying an Entry on the Plaintiff's 
Land to rnnove an Obstruction to the Defendant's Ancient Lights: 
see “ Lights," ante, p. 872.

Defence justifying the Removal of Nuisances on a Public Highway : 
see “ Ways," post, p, 952.

09 It is in many cases justifiable for a person to enter upon his neighbour's land in 
order to abate a nuisance existing thereon which interferes with his enjoyment of his 
own adjoining land (Jours v. Williams, 11 M. AW. 17ti ; Lane v. Captey, [18911 SCh. 411 : 
l,r mm on v. II ebb, [1895] A. C. 1 ; <14 L. J. Ch. 205 ; and see joist, pp. 940, 941). Where 
the defendant pleads a justification on this ground to an action of trespass, it is neces
sary for him to be able to prove a previous request to the plaintiff to abate the nuisance, 
except where the plaintiff was himself the wrong-doer by creating the nuisance, or by 
neglecting to perform some obligation by the bleach of which it was created, or where 
there is such immediate danger to life or health as to render it unsafe to wait to make 
request (Jones v. Williams, sii/ica ; Dine v. Fajtsey, snjiea ; Lemmon v. Webb, sujtea). 

Where the party injured by the nuisance can abate it by acts done wholly upon his 
own land, he is at liberty to do so without notice and without any such request, as, for 
instance, by lopping branches of his neighbour’s trees which overhang his land, with
out any entry upon his neighbour's land (Lemmon v. II>56, supra). Similarly, branches 
of trees which overhang a highway may be lopped on the highway without any previous 
notice or request to the (owner. (Sec./*.)
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See a form of plea muter the old system, justifying obstructing a water
course used by plaintiff through land of a third party, because it discharged 
water on to defendant's land: Roberts v. Rope, 83 L. J. Ex. 1, 211 ; 
li. R. 1 Ex. 82 j and a plea on equitable grounds that the nuisance was 
erected by the defendant with the knowledge, acquiescence, and Consent of the 
plaintiff: Davies v. Marshall, lu C. B. N. 8. till? ; 31 L. J. C. P. Cl ; and 
see ante, p. 871.

Patents (/).

Defence to an Action for Infringement, denying the Infringement (g).

The defendant denies that he infringed the plaintiff's alleged patent, lie 
denies that he------[here deny specifically the acts of infringement alleged],

[The R. S. C., 1883, App. D., Sect. VI., give the following form : “The 
defendant did not infringe the patent ” ; but this form of denied is applicable 
only where the statement of claim simply alleges an infringement, without giving 
any details of the acts charged as infringements. Where the statement of claim 
alleged such acts in detail, the allegations should be dealt with accordingly.']

Defence to a like Action, where the Plaintiff sues as Assignee of the Patent, 
denying the Assignment (h).

The patent was not assigned to the plaintiff.
(See R. S. C„ 1883, App. D., Sect. VI.)

(/) By s. 20 of the Patents, Designs, and Trade Marks Act, 1883 (48 A 47 Viet, 
c. 57). the proceeding by scire facias to repeal a patent is abolished, and a proceeding 
by petition for its revocation is substituted ; but, by s. 20(3), ’‘Every ground on 
which a patent might, at the commencement of this Act, be repealed by scire facias 
shall be available by way of defence to an action of infringement." (Sec Sul dr It v. 
Vickers, 33 Ch. D. 82 ; Vickers v. Siitdcll, 15 App. Cas. 437.)

A patent might formerly be re|staled by scire facias on the following (among other) 
grounds, viz., that the patent had been obtained by fraud, or by false suggestion, or 
that the invention was not new, or was not useful, or was not sufficiently described in 
the specification (Webster on Patents, p. 32).

(f) A denial that the defendant has infringed the patent docs not put in issue the 
validity of the patent (Cropper v. Smith, 20 Ch. D. 700 ; 8. C. 10 App. Cas. 218). 
It is no defence that the infringement was unintentional (Stead v. Andersen, 4 C. It. 
SO0 ; Wright v. Hitchcock, !.. R. 5 Ex. 37 ; 33 L. J. Ex. 87, ante. p. 401).

Particulars of the objections relied upon should lie delivered with the defence. 
(See note («), jiost, p. 884.)

(A) As to assignment of letters patent and licences, Ac., see ante. pp. 203, 403. 404, 
where, see also as to registration.
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Defence to an Act ion for Infringement of a latent that the Invention ivu* not
New (s).

Thu plaintiff’s alleged invention was not new.
Particulars :—

(See R% S. 6'., 1883, App. D.t Sect. 17.)

Defence to a tike Action, that the Invention teas not Useful (k).

The plaintiff’s alleged invention was not useful.
(R. S. 0.% 1883, App. />., Sect. VI.)

Defence to a tike Action, //<#/ Me Invention was not one for which Letters 
Patent could he tjranted (/).

The plaintiff’s alleged invention [or, manufacture] was not one for which 
letters patent could by law be granted.

Particulars :—[Here state the grounds on which the defendant relies, as, 
for instance, The plaintiff’s alleged invention consists only of the application
of a ------machine, that being a well known mechanical contrivance, to a
new use.]

(<) If the invention, or au essential part of it, is either not new or not useful, 
the patent is void. (See 21 Jac. 1. c. 3. s. 0 ; Morgan v. Seaward, 2 M. Ac W. 544 ; 
Hill v. Thompson, 3 Meriv. 629 ; Russell v. Ledxam, 11 M. Ac W. <>47 ; Rentley v. 
Keighley. 0 M. A: (j. 1039 ; Radische Fabrik v. Jsri nxtein, 24 Ch. L). 120 ; 12 App. 
Cas. 710; 52 L. J. Ch. 704 ; Lane-Foxy. Kensington Electric Co., [1892] 3 Ch. 424.) 
So if the patent is for “improvements,” it is a good defence that the invention did 
not constitute any improvement (Morgan v. Seaward,, supra; Redclls v. Massey, 7 
M. & U. G3U). As regards the requirement of novelty, it is sufficient that the 
invention should be new •• within this realm ” (21 Jac. 1, c. 3, s. 6; Drown v. Annan- 
dale, 8 Cl. Ac F. 437). Previous user in a foreign country or in an English colony 
does not invalidate an English patent (Rolls v. Isaacs, 19 Ch. D. 208 ; 51 L. J. 
Ch. 170). A very small amount of utility is sufficient to support a patent (Weis- 
bach Incandescent Cas Co. v. XiW Incandescent Co., [1900] 1 Ch. 843 ; 09 L. .1. 
Ch. 343).

As to what amounts to a previous publication, see United Telephone Co. v. Harrison. 
21 Ch. D. 720 ; 51 L. J. Ch. 705 ; Otto v. St tel. 31 Ch. D. 241 ; Harris v. Rot bun’ll, 35 
Ch. D. 410 ; Anglo-American Co. v. King, [1892] A. C. 307. In cases within s. 1 of 
the Patent Act, 1902 (2 Kd. 7. c. 31). prior publication in a specification not less than 
fifty years old, or in a provisional specification of any date not followed by a complete 
specification, does not invalidate (2 Ed. 7, c. 34. s. 2).

As to the particulars required to be delivered in support of a defence on the ground 
of non-novelty, see Smith v. Cropper, lu App. Cas. 249, and s. 29 (3), post, p. 894.

(A) See preceding note.
(/) As to this defence, see Itooth v. Ken nard, 1 11. & N. 527 : 2 11. Ac N. 84 ; 20 

L. J. Ex. 23 ; Seed v. Higgins, 8 E. Ac II. 755 ; 8 H. L. C. 550 ; Harwood v. Créât 
.Sorthern Ry. Co.. 2 B. Ac S. 222 ; 11 H. L. C. 054 ; 35 L. J. Q. B. 27 ; Jordan v. Moore, 
L. U. 1 C. P. 624, 035 ; 35 L. J. C. P. 208 ; Murray v. Clayton, L. It. 7 Ch. App. 670, 
584 ; Lane-Foar v. Kensington Electric Light Co.. [1892] 3 Ch. 424.
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Defence to a like Action by a Patenter, denying that the Pi oint iff iron the 
Fir et or True Inventor (m).

The plaintiff was not the first or true inventor.
Particulars :—

(/?. S. G., 1883, App. D.t Sect. 17.)

Defence to a tike Action, that the Spécifient urn nuts Invnfiicieiit (#*).

The specification did not particularly describe the nature of the invention 
[or the manner in which it was to be or might be performed].

Particulars :—

fin) See 21 Jac. 1, c. 3, 8. 6 ; and see the recital in the form of patent in the 
First Schedule to the Act of 1883, and the next note. A person who imports an 
invention from abroad may (subject to the provisions of ss. 103,104, above referred 
to) be deemed the first and true inventor in England. (See Itoils v. Isaac*, supra ; 
In re Avery, 36 Ch. D. 307.)

Under the Act of 1883, a patent may lawfully l>c granted to several persons jointly 
for a manufacture invented only by some or one of them. (See ss. 4 (2), 6 (2), and 48 
k 49 Viet. c. 63, s. 5.) As to the cases in which patents may be granted to executors 
or administrators of a deceased inventor, see s. 12 (3), and s. 34.

fn) A grant of letters patent by the Crown is void if made on a false suggestion or 
representation by the grantee (Morgan v. Seaward, 2 M. k W. 544, 561 ; HI ora in v. 
Elsee, 6 11. k C. 169, 178 ; see In re Avery, supra). The recitals of facts in the letters 
patent arc taken to be representations made to the Crown by the grantee ; and, there
fore, if the recital that the inventor has, by his complete specification, particularly 
described the nature of his invention, is untrue, this affords a defence to an action for 
infringement. (See t he form of patent in the first schedule to the Act of 1883 : and 
sec ss. 5 (4), 26 (3), and 33 of the Act ; Vicltcrs v. Siddell, 15 App. Cas. 497 ; Xu t tall v. 
Hargreaves, [1892] 1 Ch. 23 ; 61 L. .1. Ch. 94 : Lane-Fos v. Kensington Electric Co..
1892] 2 Oh. 88.)
It is a good defence also that the provisional specification did not describe the true 

nature of the invention,or that the invention which it described is not the same us that 
described by the complete specification fib.). It wouldi seem also that the complete 
specification mu*t have particularly described the manner in which the invention is to 
be performed. (Sec Ih. ; Crompton v. Anglo-American Corporation, 35 Ch. 1). 283 : 
and see Lawson on Patents, p. 69.)

The requirement in s. 5 (6) that the complete specification shall “ end with a distinct 
statement of the invention claimed.” is directory only (Vickers v. Siddetl, 15 App. 
Cas. 497).

As to the requirements for specifications, see further s. 5, rr. 5, 6 (2), and Forms It. 
and C. in the Second Schedule to the Patents Rules, 1890 : and see t nited Telephone Co. 
v. Harrison, 21 Ch. 1). 720; 51 L. J. Ch. 705 ; Hadische Fahrik v. Levinstein, 12 App. 
Cas. 710 ; Edison, At. Co. v. Woodhousc, 32 Ch. 1). 520 ; Proctor v. Hennis, 36 Ch. I >. 
740 ; and as to particulars of objection on the ground of defects in the specification, 
see the next note.
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A General Defence of fnvalùlitg of the Patent referring to Particulars of 
Objection (o).

The patent was and is invalid on the grounds stated in the following 
particulars of objection, viz.:—[or, the particulars of objection delivered 
herewith].

For a like form, see Kelli/ v. Heath man, 45 Oh. I). 25li.

(/>) The 29th section of the Patents, <kv. Act, 1883, contains (inter alia) the following 
provisions :—

"(2) The defendant must deliver, with his statement of defence, or by order of the 
Court or a judge, at any subsequent time, particulars of any objections on which he 
relies in support thereof.

“ (3) If the defendant disputes the validity of the patent, the particulars delivered 
by him must state on what grounds he disputes it, and if one of those grounds is want 
of novelty, must state the time and place of the previous publication or user alleged 
by him.

“ (4) At the hearing no evidence shall, except by leave of the Court or a judge, be 
admitted in proof of any alleged infringement or objection, of which particulars are 
not so delivered.

“ (5) Particulars delivered may be, from time to time, amended by leave of the Court 
ora judge.’’

The defendant, in the absence of amendment or special leave of the Court or a judge, 
will be precluded from adducing evidence of objections not stated in his particulars of 
objections. (Sees. 29 (4). above cited : Daw v. FAey, L. R. 1 Eq. 38 ; Edixon Telephone 
Co. v. India Rubber Co., 17 Ch. D. 137 ; Cropper v. Smith, 26 Ch. D. 700 ; 10 App. 
Cas. 249 ; Shoe Machinery Co. v. Cutlan, [1890] 1 Ch. 108 ; 65 L. J. Ch. 44.) But, if 
his particulars are sufficiently wide to include the objection, the mere fact that they 
are too vague and general, and do not give sufficiently specific information as to the 
defence relied upon, will not suffice to exclude the evidence. (See Xeihon v. Harford, 8 
M. & W. 800 ; Hull v. Bollard, 1 H. k N. 134 : 25 L. .1. Ex. 304 : Syhee v. Hotcarih, 
12 Ch. I). 820.) In such a case the proper course for the plaintiff to adopt is to apply 
for further and better particulars before the trial (lb. ; Anglo-American Corporation^. 
Crompton, 34 Ch. I). 152 ; Crompton v. Anglo-American Coruoration, 35 Ch. D. 283 : 
where see as to objections on the ground of insufficiency of the specification).

If an objection on the ground of want of novelty, kc., is not intended as an objection 
to the invention generally, but only to part of it, the particulars should specify the 
part objected to (Ruxxell v. Iecdxam, 11 M. k W. 047 ; Holliday v. Hipjtenxtall, 41 Ch. 
1). 109). An objection that the patent was obtained by fraud must distinctly state the 
nature of the fraud (Ruxxell v. Isdmm. xupra).

See further as to what objections may be made, Terrell on Patents, 3rd ed., pp. 292 
—303.
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Particulars of Objections to he delivered by the Defendant in an Action for the 
Infringement if a Patent (/)).

19—. B. No.----- .
In the High Court of Justice,

King’s Bench Division.
Between A. B..................................................  Plaintiff,

and
C. D...................................................Defendant.

The following are the particulars of the objections on which the defendant 
relics to impeach the validity of the patent in the statement of claim 
mentioned, in addition to any which he may be entitled to rely upon 
without particulars :—

1. The title and effect of the patent are not correctly stated in the 
statement of claim. The patent was for [state the title and effect of the patent, 
according to the fact].

•1. The plaintiff [or, J. K., the alleged inventor] was not the grantee of 
the patent mentioned in the statement of claim.

:1. The plaintiff [or, J. K., the alleged inventor] was not the first and true 
inventor. [Here state particulars showing that the plaintiff was not the first 
and true inventor.]

4. The alleged invention was not new. [Here slate particulars of the time 
a/ul place of the previous user.]

Ü. Before the date of the letters patent, the alleged invention was
published at-----, in the following manner [state the place amt manner of
publication, giving /mrticulars, where practicable, of the dates, Jr.].

0. Before the date of the letters patent, the alleged invention was used
at----- in the following manner [state the place and manner, and also, where
practicable, the names and addresses of the persons who previously used the 
invention, amt the dates of such user],

7. The alleged invention was not useful to the public [or, in the case of 
an alleged pident for “ improvements," The said manufacture is not any 
improvement or in any way useful or beneficial to the public].

8. The alleged invention was not a manufacture for which letters patent 
could lawfully be granted [stale why].

9. The plaintiff’s [or ./. A'.’s] specification did not particularly describe 
the nature of the invention, and in what manner it was to be performed. 
It was insufficient for the following reasons, viz. [state the reasons],

[Give particulars of any other objections in like manner.]
To Mr. E. F., G. H.,

The plaintiff’s solicitor The defendant’s solicitor
[nr, agent]. [or, agent].

(jt) See preceding note.
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For forms of particulars of objections, see Chi tty’s Forms, 18th ed., p. 189 ; 
Smith v. Cropper, 10 App. Cns. 249 ; 55 L. .1. Ch. 12 ; Unileil Telethon» 
Co. v. Harrison, 21 Ch. 1). 720 ; Hollitiay v. Hippenslalt, 41 Ch. D. 109 ; 
Kelly v. Hmthman, 45 Ch. D. 256 ; GO L. J. Ch. 22.

Pawnbrokers.

tier “ Lien," ante, pp. 866, 868.

—

Payment into Court (q).

Defence of Payment into Court.

The defendant as to the whole action [or, as to the whole of the plaintiff’s 
claim, or, if the payment into Court is only mails in respect of one of several 
claims, as to the plaintiff’s claim for, or, in respect of, &c., specifying the 
claim in satisfaction of which the payment into Court is made, as, for, instance,
the matters alleged in the----- paragraph of the statement of claim] has
paid [or, brings] into Court £----- , and says that that s. n is enough to
satisfy the plaintiff’s claim [or, the plaintiff’s claim (or, claims) herein 
pleaded to].

(See R. S. C., 1888, App. D., Sect. IV.)

(<y) Sou “ Payment into Court," ante, p. 748. By the rules of Ord. XXII., there cited, 
payment into Court may now be made by the defendant in any action for debt or 
damages (r. 1), or by the plaintiff in answer to a counterclaim for debt or damages 
(r. 9); and, except in actions or counterclaims for libel or slander (as to which, see 
“ Defamation,” ante, p. 842), the payment into Court may be accompanied by a denial 
of liability (rr. 1, 6).

As to payment into Court in actions under the Fatal Accidents Act, 1846 (9 & 10 
Viet. c. 93), or 27 A 28 Viet. c. 95, to recover damages for personal injuries causing 
death, see s. 2 of the last-mentioned Act, cited “ Executor»," ante, p. 387. As to pay
ment into Court in actions for detention of goods, see “ Detention of Goods," ante, 
pp. 370, 845 ; and as to payment into Court with on apology in actions for libels in 
newspapers, fcc., see “ Defamation," ante, p. 844.

As to payment into Court in actions to recover damages for things done, or omitted 
to be done, in pursuance or execution of any statute or of any public duty within the 
Public Authorities Protection Act, 1893, cited post, p. 901, it is by s. 1 (c), provided 
{inter alia) that if such action is proceeded with after payment into Court in satis
faction of the plaintiff's claim, and the plaintiff docs not recover more than the sum so 
paid iu, he shall not recover any costs incurred after the payment into Court, and the 
defendant shall be entitled to costs, to be taxed as between solicitor and client, as from 
the time of the payment.
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Defence of Payment into Court, toyether with a Defence in Denial of 
Liability.

1. [Here elate the defence, ehowiny that the defendant it not liable to the 
daim, e.y., a denial of the acts complained if, or an alleyation of some matter 
of excuse, justification, or discharge, Ac.]

2. In the alternative as to the whole action [or, as to the plaintiff's 
claim for, &c., see the preceding form], the defendant whilst denying liability
brings into Court £------, and says that that sum is enough to satisfy the
plaintiff’s claim [herein pleaded to].

A tike form in an Action for Trespass to Land: see Wheeler v. The 
United Telephone Co., 13 Q. B. D. 597.

Defences of Payment into Court in Actions for Defamation : tee ante, pp. 812.

Defence of an Apology, and Payment into Court, to an Action for a Libel 
contained in a public Newspaper or Periodical, under (i <(■ 7 Viet, 
c, 91!, s. 2.- see “ Defamation,” ante, p. 814.

Defence of Payment into Court as to the Claim of Damages in an Action 
for the Detention of Goods : see “ Detention of Goods," ante, p. 818.

Ilf ply, of Payment into Court in an Action of Replevin: see “Replevin,” 
]>osl, p. 911.

Replies of Accejitance of the Amount paid into Court, and the like Hud 
the Amount /mill into Court is not sufficient: see “Payment into 
Court,” ante, pp. 751, 752.

Police (/•).

For forms of Defences under the Public Authorities Protection Act, 1893, 
see “Public Authorities,” post, p. 901.

(r) Many of the statutes which gave sjiccial protection to the police in actions 
brought against them for things clone or omitted to he done in the execution of their 
statutory or official duties have been repealed by s. 2 of the Public Authorities Pro
tection Act, 181*3 (56 A 57 Viet. c. 61), in cases falling within s. 1 of that Act, or by the 

ILL. 3 M
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Process (»).

Defence to an Action for a Wrongful Entry on Land and Seizure of Goods, 
of Justification under a Fi. Fa., by the Execution Creditor, the Sheriff 
and the Bailiff stating the Judgment, Writ, and Warrant.

The defendant, E. F., on the-------------, 19—, in an action (19—. F. No.
------) in the King’s Bench Division of the High Court of Justice at his
suit against the now plaintiff, recovered judgment against the now plaintiff * (*)

Statute Law Revision Act, 1894. (Seepost, p. 901.) But defendants in such actions 
are entitled to the protection given by s. 1 of the Public Authorities Protection Act, 
1893, in all cases within the provisions of that section. (See lh.) They are further 
protected, in respect of acts done in executing warrants of justices, by the 24 Geo. 2, 
c. 44, s. 6, which enacts in effect that no action shall be brought against any constable 
head borough, or other officer, or against any pers -n or persons acting by his order and 
in his aid, for anything done in obedience to any warrant under the hand or seal of 
any justice of the peace, until demand has been m ide or left at the usual place of his 
abode by the party or parties intending to bring such action, or by his, her, or their 
attorney or agent, in writing, signed by the party demanding the same, of the perusal 
and copy of such warrant, and the same has been refused or neglected for the space of 
six days after such demand; and, in case afier such demand and compliance therewith 
by showing the said warrant to and permitting a copy to be taken thereof by the party 
demanding the same, any action shall be brought against such constable, head borough 
or other officer, or against such person or persons acting in his aid for any such cause 
ns aforesaid, that on producing or proving such warrant at the trial of such action, the 
jury shall find for such constable, head borough, or other officer, and for such person 
and persons so acting as aforesaid, notwithstanding any defect of jurisdiction in the 
justice or justices who signed or sealed the said warrant.

A defence under this statute must be pleaded specially. The 8th section of the same 
Act, which provided that no such action should be brought unless commenced within 
six calendar months after the act committed, has been repealed by the general repeal 
contained in s. 2 of the Public Authorities Protection Act, 1893, so far as relates to 
actions within s. 1 of the l ist-named Act. (Sec post, p. 901.)

(*) See “Sheriff," pp. 476, 914 ; “ Trespass," ante, pp. 499, 601. The party at whose 
suit the process issues must, in order to justify under it, state in his pleading the 
judgment or other proceedings on which the writ issues, as well as the wiit, but it is 
sufficient for the sheriff to justify under the writ only. (See Andrews v. Marris, 1 
Q. B. 3, 17 ; Samuel v. Duke, 3 M. k W. at p. 630.)

If the plaintiff sues the sheriff for conversion or trespass in respect of the seizure of 
goods taken under a writ of Ji. fa. against a third party, the defendant, if the goods 
were the goods of the third party, may simply deny the property of the plaintiff in the 
goods (Harrison v. Dixon, 12 M. k W. 142). If the plaintiff's title to the goods is by 
an assignment from the execution debtor, which is void as against creditors, the sheriff 
who has taken them must prove the judgment as well as the writ in order to justify. 
(See White v. Morris, 11 C. B. 1016 ; 21 L. J. C. P. 185.)

Where the action is against the sheriff for trespass in entering the house of the plaintiff, 
the sheriff may plead i justification on the giound that he entered to execute a writ of 
fi.fa. against the goods of a third party therein. (See Semayne's Case, 1 Smith's L. C., 
11th ed., p. 104 ; 1 Chitty’s Practice, 14th ed., p. 812.)

If the sheriff is sued by the owner of goods let out to hire for a wrongful conversion 
of such goods, a defence stating that he took and sold them under a fi.fa. against the 
hirer, and that the plaintiff had sustained no damage, would be an answer to so much 
of the claim as alleged a conversion by taking and selling the goods (see Tancred v. 
AUgood, 4 II. k N. 438 ; 28 L. J. Ex. 362 ; Lancashire Waggon Co. v. Fit:hugh,6 H. k
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for £---- , and £ - - for costs [or, and costs to be taxed, which costs have
been duly taxed and allowed at £----- j, and thereupon, the said judgment
remaining in full force and unsatisfied, the defendant E. F. caused a writ 
of fieri facias to he issued upon the said judgment against the plaintiff,
commanding the defendant 0. //., as and being sheriff of----- , to cause to
be made of the goods and chattels of the plaintiff in his bailiwick, the sum
of £----- , and also interest thereon as therein mentioned [aud the said sum
of £----- for costs, with interest thereon as therein mentioned], and the
said writ was duly indorsed with a direction to the said sheriff to levy exe
cution as in the said indorsement mentioned, and was then delivered to the 
defendant G. H., as such sheriff, to be executed, and thereupon the defen
dant, G. //., as and being such sheriff, duly made and delivered his warrant 
to the defendant,AT., as and being the bailiff of the said sheriff, for the 
execution of the said judgment in pursuance of the said writ and indorse
ment, and thereupon the defendant,/. K., as such bailiff, by virtue of the 
said writ and warrant, entered into the now plaintiff’s dwelling-house, the 
outer door thereof beiug then open [or, state other farts showing thnt the entrg 
was lawful], in order to seize aud take [and did then seize and take] the said 
goods and chattels of the plaintiff, the same then being in the said dwelling- 
house and within the said bailiwick for the purpose of levying the moneys so 
directed to be levied as aforesaid, which are the acts complained of.

[Add any necessary traverses.']

The like, by a Sheriff alone.

llefurc and at the time of the committing any of the acts complained of 
[if and so far as the same were committed at all], the defendant was the 
sheriff of------, aud E. F., on the------------- , 10—, sued out of the King’s

X. 502 i 30 L. J. Ex. 231 ; ante, p. 476), but would be no defence to a charge of dis
posing ami delivering the goods to purchasers, or allowing purchasers to remove them. 
(See Jb.)

As to defences of justification under warrants granted by magistrates, see Moiling v. 
b'oli, 111 V. B. 652 ; Pedley v. Darts, 10 C. B. N. S. 4112 ; 30 L. J. C. P. 374 ; Henderson 
v. Preston, 21 <j. B. 1). 302 ; and see 24 Geo. 2, c. 44, s. 0, cited ante, p. 80S.

As to what the sheriff and his officers may do in the execution of a writ 0iff fa., sec 
Semagne's ease, supra ; 1 Chilly's Practice, 14th ed., pp. 813, 837 ; Ha r re y v. llarwy, 
20 Ch. L>. 044 ; Crabtree v. U tbinson, 16 Q. B. 1). 312 ; American Meat Ctt. v. Hendry, 
W, N. 1833, pp. 07, 82 ; lladder v. Williams, [1835] 2 Q. B. 003 ; 05 L. J. <J. B. 70. 
They are not entitled to break open the outer do irsof a dwelling-house in the ordinary 
execution of such writ(/6.), though they may do so in the execution of criminal or 
y Moat-criminal process (Hureey v. Haney, supra). They may, in the execution of a 
writ utji.fa., break open the outer door of a shed or shop adjoining the dwelling-house 
(//odder v. Williams, supra).

A defence at justification under the process of an inferior Court should allege or 
show that the Court had jurisdiction. (See ante, pp. 10, 864.) Kor instances of pleas to 
this effect under the former practice, see Svaell v. Champion, 6 A. it K. 407 ; Walley 
v. McConnell, 13 (j. B. 303 ; Hayes v. Keene, 12 C, B. 233.

8 u 2
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Bench Division of the High (-ourt of JiiRtine a writ of fieri facia* directed 
to the defendant, ns and being such sheriff, commanding the defen
dant to, &e. [here stale the substance of the m il ns in the preceding farm'], 
and the said writ was duly indorsed with, Ac. [here state the indorsement, 
as in the preceding form], and was then delivered to the defendant, ns such 
sheriff, to he executed ; and thereupon the defendant, as and being such 
sheriff, by virtue of the said writ, entered the plaintiff’s said dwelling- 
house, the outer door thereof being then open, in order to seize and take 
[and did then seize and take] the said goods and chattels of the plaintiff, 
the same then being in the said dwelling-house and in the bailiwick of 
the defendant, as such sheriff, for the purpose of levying the moneys so 
directed to he levied as aforesaid, which are the acts complained of.

[Add any necessary traverses.]

Reply that the Writ teas set aside far Irregularity (/).
The writ of fieri facias referred to in the defence was irregularly sued

out, and by an order duly made on the------------- , 111—, by Master------
[or, the lion. Mr. Justice----- ], the said writ and all subsequent proceedings
thereon were sot aside for irregularity.

See forms of jdeas muter the old system—Of justification tinder process of 
the County Court: Wattey v. M'Connett, 10 L. ,1. Q. It. 102 ; Kinning v. 
Huchanan, 8 C. B. 271 : A Meg v. hale, 1 !.. M. & P. 020 ; 2 L. M. & P. 
438 : Hayes v. Keene, 12 C. B. 233 ; of justification under a mit of attach
ment fa• contempt of the Court of Chancery : Smith v. Kggington, 7 A. & E. 
107 ; a tike plea for contempt of the Court of llankru/dcy : Green v. Etgie, 
ft Q. B. 00 ; Van Sandau v. Turner, 0 Q. B. 773.

See also forms of a plea—Justifying an entering upon and taking jiossession 
of demised premises, repelling the tenant and removing his goods, uniter u 
mar rant of justices granted for the delivery of possession to the landlord after 
the determination of the tenancy under the Small Tenements Act, 1 <(' 2 Viet, 
c, 74, s, 1 : Melting v. Leak, 10 C. B. 052 ; Edmunds v. Pinniger, 7 Q. B. 
•'i68 ; Jones v. Chapman, 14 M. A W. 124 ; under the same Art, s. 0, that 
the alleged trespass mas under a marrant obtained by the defendant, mho had 
tau fut right to the possession : Delaney v. Foc, 1 ('. B. N. S. 100 ; justifying

CO If the judgment or writ w as set aside for irregularity,or as obtained against good 
faith, or upon some other ground, after the acts complained of, the reply should state 
specifically that the process has been set aside, and should state the ground on which 
it was set aside, in order that it may appear on the face of the reply that it was illegal 
and not merely erroneous, at the time of execution (Prcstire v. Harrison, 4 Q. It. 852 ; 
Honk in v. lie Medina, 1 C. 11.183 ; lirons v. Jones, 15 M. & W. 191). Sec further, 
Unity's Practice, 14th ed., p. 831 ; and ante, p. 497.
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under the authority of the Metropolis Local Management Act to remove 
Nuisance18 <(• It) Viet. c. 12u : Le Neve v. Vestry of Mite End, 
27 L. J. Q. B. 208.

See also a form of a plea that the trespass teas committed under civil 
process, which was subsequently set aside uqton the terms that the plaintiff 
should briny no action: Perkins v. Ply m/dun, 7 Bing. f»70.

Public Authorities (//).

Defence to an Action brouyht a y ainsi a Public Authority or Public Officer, or 
a Person acting in execution or intended execution of an Act of Partin’ 
ment, that the Claim is barred by Lapse of the Period of Limitation 
prescribed by the Public Authorities Protection Act, 1803.

The acts complained of were acts done by the defendant in pursuance or 
execution, or intended execution, of the [state the statute, if any, relied upon

(w) The Public Authorities Protection Act, 18V3 (56 St57 Viet. c. 61),s. 1, enacts that 
“ Where after the commencement of this Act, any action, prosecution, or other proceed
ing is commenced in the United Kingdom against any person for any act done in 
pursuance, or execution, or intended execution of any Act of Parliament, or of any 
public duty or authority, or in respect of any alleged neglect or default in the execution 
of any such act, duty, or authority, the following provisions shall have effect :

(a) The action, prosecution, or proceeding shall not lie or be instituted unless it is 
commenced within six months next after the act, neglect, or default complained 
of, or, in case of a continuance of injury or damage, within six months next after 
the ceasing thereof :

(b) Wherever in any such action a judgment is obtained by the defendant, it shall 
carry costs to be taxed as between solicitor and client :

(c) Where the proceeding is an action for damages, tender of amends before the action 
was commenced may, in lieu of or in addition to any other plea, be pleaded. 
If the action was commenced after the tender, or is proceeded with after payment 
into Court of any money in satisfaction of the plaintiff's claim, and the plaintiff 
does not recover more than the sum tendered or paid, he shall not recover any 
costs incurred after the tender or payment, and the defendant shall be entitled 
to costs, to be taxed as between solicitor and client, as from the time of the 
tender or payment ; but this provision shall not affect costs on any injunction 
in the action :

(d) If. in the opinion of the Court, the plaintiff has not given the defendant a 
sufficient opportunity of tendering amends before the commencement of the pre
ceding the Court may award to the defendant costs to be taxed as between 
solicitor and client.”

By s.2 of the same Act, “There shall be repealed as to the United Kingdom so much 
of any public general Act as enacts that in any proceeding to which this Act applies :—

(a) The proceeding is to be commenced in any particular place ; or
(.b) The proceeding is to be commenced within any particular time ; or
(c) Notice of action is to be given ; or
(d) The defendant is to be entitled to any particular kind or amount of costs : or

the plaintiff is to be deprived of costs in any specified event : or
(ej The defendant may plead the general issue ;
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or, of the defendant 8 public duty or authority as a------, state the position or
office of the defendant^, [or, the matters complained of consisted of an alleged 
neglect or default in the execution of [state the statute, if any, or, of the 
defendant’s duty or authority as a ------, slate the defendant's position 01

™ 'f l

I

and in particular there shall be so repealed the enactments specified in the schedule to 
this Act to the extent in the schedule mentioned.”

In considering whether any particular body or person comes within the expression 
“any person” used in this Act, reference must be made to the object of the Act, as 
expressed in its title, viz., “to generalise and amend certain statutory provisions for 
the protection of persons acting in the execution of statutory and other public duties,” 
and to its general scope, ns ascertained from the provisions of the Act itself (Fielden v. 
Morley Corporation, [189V] 1 Ch. 1 ; 07 L. J. Ch. till ; affirmed [1900] A. C. 133 ; 69 
L. J. Ch. 814 { A ft.-Cru. V. Margate Pin• Ol, [1800] 1 ch. 749 ; 00 L. J. Ch. 881 \ 
Ambler v. Bradford Corporatorw, [1902] 2 Ch. 60» ; 71 L. J. Ch. 744, 747 ; and see 
Fenton v. Thorley, [1903] A. C. at p 447) ; and to its short title, as indicating a main 
object of the Legislature (Middlesex JJ. v. Key., 9 App. Cas. at p. 772 : The Ydun, 
[1899] 1*. 230, 239; 08 L. J. P. 101 : Spittal v. Glasgow Corporation. 6th Ser. Sess. 
Cas., vol. vi., p. 828).

It only applies to public authorities and does not apply to bodies or persons who are 
mere traders and are not public bodies. (See per V. Williams, L.J., Lyles v. Southend- 
on-Sea Corporation, [1905] 2 K. B. 1. 13 ; 74 L. J. K. B. 484.) It applies to the case 
of an action against a municipal corporation or body constructing or carrying on under 
statutory authority works outside its strictly municipal duties, the profits, if any, o 
which go in relief of the rates, as for instance a tramway (Lyles v. Southend-on-Sea 
Corporation, supra, following Parher v. London C. [1904] 2 K. B. 601 ; 73 L. J. 
K. B. 561), or docks ('The Ydun. supra), for injuries caused by the negligence of its 
servants in so doing, in the one case to a passenger carried, in the other to a ship 
entering its docks (//-».) ; or works for the supply of electric light causing injury to 
others, by obstructing the flow of water and causing flooding (Ambler v. Bradford 
Corporation, supra). But it is confined to “ public authorities” and does not apply to 
the case of a commercial company earning or entitled to earn a dividend for the benefit 
of its shareholders (Att.-Gen. v. Margate Pier Co., supra; see per V. Williams, L.J., 
[1905] 2 K. B. at pp. 13 and 17). It is not confined to public authorities themselves, 
but extends to officers and persons acting under their directions in the performance of 
their statutory duties (Greenrn •! v. Ilote ell, [1900] 1 Q. B. 535 ; 69 L. J. Q. B. 461). 
It applies to the case of a medical practitioner giving the statutory notice as to a 
patient suffering from an infectious disease (Salisbury v. Gould, 68 J. P. 155), but not 
to the trustees of a local loan society (O'Brien MitehelsUuvn Local Fund, [1903] 1 Ir. It. 
282). It would appear to apply to the case of a justice of the peace. (See Pulley v. 
Fordham, [1904] 2 Q. B. 345 ; 73 L. J. K. B. 687.) It has been held to apply to the 
case of a volunteer colonel engaged in his military duties (Wilson v. Machay, 5th Ser. 
Sess. Cas., vol. vii., p. 165).

The Act docs not apply to the case of acts done by an independent contractor, 
employed by a public authority under a contract and not as a mere servant or agent, 
to do work which the latter is empowered to do (Tilling v. Dick, [1905] 1 K. B. 562 ; 
74 L. J. K. B. 359 ; Kent County Council v. Folkestone Corporation, [1905] 1 K. B. 
620 ; 74L.J. K. B. 362).

The Act applies to actions against public authorities for damages for negligence 
(Lyles v. Southend-on-Sea Corporation, supra; Parker v. London C. C., supra) ; 
for injunctions (Fielden v. Morley Corporation, supra ; LTarrop v. Osett Corporation, 
[1898] 1 Ch. 535 ; 67 L. J. Ch. 611 ; Southwark Water Co. v. Wandsworth Hoard of 
ITorks, 67 L. J. Ch. 657) ; for infringement of patent (Chamberlain v. Bradford Cor

poration, 85 L. T. 51*) ; for declarations of right (Grand Junction Waterworks v. 
Hampton Council. 63 J. P. 503 ; 15 Times Ilcp. 503). But not to actions in respect of
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office], and the action was not commenced within six months after the 
alleged acts or neglect or default complained of [er, within six months of 
the cea«ing of any continuing injury or damage], and the plaintiff’s alleged 
cause of action is barred by the Public Authorities Protection Act, 1898,

debts as for g >ods sold, or work done (Milford Dock» v. Milford Council, 65 J. P 843) ; 
or for breaches of an express private contract ÇSharpington v. Fulham Guardians, 
[19<M] 2 Ch. 499 ; 73 L. J. Ch. 777 ; Clarke v. Lewisham, 19 Times Rep. 62 ; National 
Telephone Co. v. Hull Corporation, 52 W. R. 26. See per V. Williams, L.J., [1905] 2
K. ti. at pp. 14 and 18.) It has been held to apply to an action to recover back from 
a public authority money which such authority had improperly required the plaintiff 
to pay for sanitary repairs (Créé v. St. Paneras Vestry, 68 L. J. 389). It does not apply 
to an action to recover a penalty for acting in contravention of a statute (Humphries 
v. Woruood, 64 L. J. Q. B. 437).

The six months limited by the Act runs in the case of actions in respect of personal 
injuries, from the time of the doing of the act which causes the injuries (Carey v. 
Bermondsey Borough, 20 Times Rep. 2 ; Parker v. London C. C, supra ; Spittal v 
Glasgow, supra ; Harrington v. Derby Corporation, infra'). In such cases there is no 
continuance of the injury within the Act (/'.). In cases within the Act, actions under 
the Fatal Injuries Act, 1846, must, notwithstanding s. 3 of that Act, be commenced 
within six months from the time when tl e injury was dom to the deceased (Markey 
v. Tolworth Joint Hospital Hoard, [1900] 2 Q. B. 4 09 L. J. Q. B. 738),
although he did not die until after that time (Williams v. Mersey Docks, <Jv. 
Board, [1905] 1 K. B. 804 ; 74 L. J. K. B. 481). In the case of an action against 
a justice of the peace for illegal distress under a warrant issued without jurisdiction 
the time runs from the wrongful entry, and not from the issue of the warrant 
(Policy v. Fordham, supra). In the case of a continuous injury, as, for instance, 
the pollution of a stream, the time runs from the ceasing of the continuance of the 
injury, and if the action is commenced within that time, damages arising within 
six years are recoverable (Harrington v. Derby Corporation, [1905] 1 Ch. 2 )5 ; 74
L. J. Ch. 219).

The provisions of the Act awarding solicitor and client costs in certain cases apply 
only where the defendants are entitled to costs, and do not interfere with the discretion 
of the judge to deprive the d.fendants of costs altogether (Bostock v. Ramsey Urban 
Council, [1900] 2 Q. B. 616 ; 69 L. J. Q. B. 945). They apply when the plaintiff fails 
as to part of the claim, and is ordered to pay costs as to that part (Roberts v. Gwyrfai 
D. C., [1899] 1 Ch. 583 ; 68 L. J. Ch. 233). They do not apply to appeals, or inter- 
locutory appli vat ions (Fielden v. Morley Corporation, supra) ; nor where money is paid 
into Court with a denial of liability, and where by reason of the plaintiff subsequently 
accepting the money there is no judgment for the defendant’s subsequent costs (Smith 
v. North leach, R. C., [1902] 2 Ch. 197 ; 71 L. J. Ch. 8). A consent order dismissing an 
action with costs is a judgment within the Act (Shaw v. Herefordshire C. C.} [1899] 
2 Q. B. 282 ; 68 L. J. Q. B. 857). In cases within the Act, a simple judgment for the 
defendant with costs carries solicitor and client costs without any special direction to 
that effect (North Metropolitan Tramway Co. v. London C. C., [1898] 2 Ch. 147 ; 67 
L. J. Ch. 449).

The provisi- ns for a local venue contained in any Act passed prior to 1883 were 
repealed by the Rules of tne Supreme Court (R. S. C., 1875, Ord. XXXVI., r. 1) ; and 
the Public Authorities Protection Act, 1893, has, as to actions within s. 1 of that Act, 
repealed any provisions for local venues contained in then (1st of January, 1894)cxist- 
ing public general Acts. (See Buckley v. Hull Docks Co., [1893] 2 Q. B. 93 ; 62 L. J. 
Q. B. 449 )

It will be observed that the repeal effected by s. 2 of the Public Authorities Pro
tection Act, 1893. is confined to proceedings to which the Act applies, and the repeal 
of protection previously given, would seem to operate only where the new protection
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s. 1 (a) [or, more simply, The plaintiff’s alleged cause of action is barred 
by the Public Authorities Protection Act, 1893, s. 1 (a)].

See a form in Lyles v. Soul/tewl-on-Sen Corpora lion, [1905] 2 K. B. 1 ; 
74 L. J. K. IS. 484.

Defence to a like Action, of Tender of Amends under the same Act : 
see post, p. 919.

Defewe to a like Action, of Payment into Court : see ante, p. 896.

afforded by this Act is substituted for it. Consequently in cases not within the Act 
the old statutes as to notice of action, pleading not guilty by statute, Ac., still apply.

It is to be not et l that the protection given by s. 1 of the Act applies alike to general 
Acts and to local and personal Acts, where the case is otherwise within the section, 
thus effecting in many cases a shortening of the period of limitations by making it a 
period of six mouths, or in cases of continuing causes of action six months from the 
ceasing thereof.

The defences, formerly not unfrequently used, of want of notice of action, and of 
“Not Guilty by Statute,” have now, by reason of the above Act, become of comparative 
rarity. (See ante, pp. 88t*>, 888.)

Under various statutes prior to and containing provisions analogous to those of the 
Public Authorities Protection Act, 1893, it was held that a person was to be considered 
as having acted in pursuance or execution of a statute, or in the exercise of the powers 
or duties of a public office, so as to be entitled to the benefit of any statutory privilege 
conferred upon persons so acting, where he had grounds for believing, and bona fide 
believed, in the existence of facts which, if existing, would have justified him in doing 
the acts complained of under the statute, or in the execution of his office (Roberts v. 
Orchard, 2 II. k C. 769 ; 33 L. J. Ex. 66 ; Downing v. Cupel, L. K. 2 C. P. 461 ; 36 
L. .1. M. C. 97 ; Iscte v. Hart, L. R. 3 C. P. 322 ; 37 L. J. C. P. 332 ; lb. 157), and that 
it was not necessary to show that such grounds were reasonable (Chamberlain v. King,
L. R. 6 C. P. 474 ; 40 L. J. C. P. 273 ; Griffith v. Taylor, 2 C. P. D. 194 ; 46 L. J. C. P. 
152 ; Lea v. Farcy, 19 Q. B. D. 352). It was held sufficient if the defendant believed 
he was acting under some law, though he did not know of the particular enactment 
(sec Le etc v. Hart, L. It. 3 C. P. 322, 325 ; Selmcs v. Judge, L. R. 6 Q. B. 724) ; but if 
the law would not justify him upon the facts bona fide believed, he was not deemed to 
be acting in pursuance of the statute (Downing v. Capel, L. R. 2 C. P. 461 ; 36 L. J.
M. C. 97 ; Gr'ffitli v. Taylor, supra) ; nor was he deemed to be so acting if he wilfully 
acted in a manner which he knew to be unauthorised by the statute (see Selmes v. 
Judge, L. R. 6 Q. B. 724, 727).

It was held, under former enactments, that provisions requiring notice of action in 
favour of persons “ acting or intending to act in pursuance of,’ or “ execution of,” a 
statute applied only to those cases where there was some act done, or fact committed, 
in respect of which the action was brought (Cmphelby v. McLean, 1 It. & A. 42 ; Rayai 
Aquarium v. Parkinson, [1892] 1 Q. B. 431 ; 61 L. J. Q. B. 409) ; and that such, pro
visions had no application to actions for injunctions (Flower v. Leyton Local Board, 
5 Ch. i). 317 ; 49 L. J. Ch. 621 ; Chapman v. Auckland Vnion, 23 Q. B. D. 294 ; 58 
L. J. Q. B. 504). A railway company sued for default of duty as common carriers were
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, Public Health (/•).

For forms of lief ewes under the Publie Authorities Protection Art, 181)3, 
see un/e, pp. 1)01 et seq.

Railways {y).

Recovery of Land (z).

held not to be entitled to statutory protection, as not being sued for anything done or 
omitted to be done in pursuance of their Act, or in the execution of the powers and 
authorities given by it {Curpue v. Loudon and Brighton llg. Co., 5 Q. B. 747 ; Palmer 
v. Grand Junction llg. Co., 4 M. & W. 749) ; but in an action to recover back excessive 
charges for the carriage of goods, a railway company, under their special Act, were held 
to be entitled to such protection (Kent v. 6. IF. llg. Co., 3 C. B. 714 ; see Edward» v. 
G. IF. llg. Co., 11 C. B. 588).

In general, enactments conferring statutory protection in respect of things done 
under the statutes have been held not to apply to any action for breach of a specific 
contract entered into by the defendant (Darien v. Mayor of Swansea, 8 Ex. 808 ; Mid
land llg. Co. v. 1 Yithington Local Hoard, 11 Q. B. D. 788 : 52 L. .1. Q. B. 181)); but 
were held to apply to cases where the action was brought in respect of a tort which 
had been waived by the plaintiff {Selines v. Judge, L. It. f> Q. B. 724 ; 40 L. J. Q. B. 
287 ; Midland llg. Co. v. Wit king ton Local Board, supra')', as, for instance, where an 
action for money received was brought to recover money paid by mistake of fact to a 
local board in respect of rates illegally made (Midland llg. Co. v. Withington Local 
Hoard, supra').

(y) See “Public Health," ante, p. 405.
(//) Sec1, Carriers, * ante, pp. 022, 817 ; “ Corporation,” ante, p. 351) ; “ .Xegligenee,” 

ante, pp. 441, 442 ; “ Trespass” post, pp. 930, 937.
(:) The defendant may, except where he relies on an equitable title or defence, plead 

that he is in possession by himself or his tenant without disclosing the title on which 
he relics. (See Old. XXL, r. 81, post, p. 906.)

By Ord. XII., r. 25, “ Any person not named as a defendant in a writ of summons for 
the recovery of land may by leave of the Court or a judge appear and defend, on filing 
an affidavit showing that he is in possession of the land either by himself or his 
tenant ” ; and by Ord. XII., r. 27, every person so appearing must forthwith give 
notice of such appearance to the plaintiff’s solicitor (or to the plaintiff if he sues in 
person), “and shall in all subsequent proceedings be named as a party defendant to the 
action.”

By Ord. XII., r. 28, “ Any person appearing to a writ of summons for the recovery 
of land shall be at liberty to limit his defence to a part only of the property mentioned 
in the writ, describing that part with reasonable certainty in his memorandum of 
appearance, or in a notice intituled in the action and signed by him or his solicitor. 
Such notice shall be served within four days after appearance ; and an appearance, 
where the defence is not limited as above mentioned, shall be deemed an appearance to 
defend for the whole.” A defendant who has thus limited his defence to a part only of 
the premises claimed, should show by his defence that it is pleaded as to that part only, 
an»l, except where the fact that his defence has been limited by his memorandum of
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Defence to un Action for the Recovery of Lund that the Defendant, by 
himself or hie Tenant, is in Possession of the Premises sought to be 
recovered (a).

The defendant is in possession of the premises [or, the land] referred to 
in the statement of claim by himself or his tenant [and he pleads that 
he is so pursuant to Ord. XXL, r. 21].

(See R. .S'. 1888, A////. D., Sect. VfI.)

appearance, or by such notice as above mentioned, sufficiently appears from the 
statement of claim, that fact shoulil be expressly mentioned in the defence.

As to claims for mesne profits, see ante, pp. 2,13, 466. A claim for mesne profits is 
subject to the statutoiy limitation of the period of six years for an action of trespass 
to land (21 Jac. 1, c. 10, s. 3, cited ante, p. 873).

The Courts of this country have no jurisdiction to entertain an action in which the 
title to land situate abroad comes into question. (See ante, p. 803.)

A defendant in an action for recovery of land may in some cases obtain leave to join 
as a third party, under Ord. XVI., r. 48, a person who has conveyed the land to him with 
a covenant for title, ami who, in the event of the plaintiff succeeding in the action, 
will be liable to the defendant for breach of such coven-mt (Paye v. Midland Tty. 
Co.. [ 1894] 1 Ch. 11 ; and see Baxter v. France, [1895] 1 Q. 11. 455, 591).

(a) By Ord. XXI.. r. 21, ‘*No defendant in an action for the recovery of land who is 
in possession by himself or his tenant need plead his title, unless his defence depends 
on an equitable estate or right, or he claims relief upon any equitable grout d against 
any right or title asserted by the plaintiff. But. except in cases hereinbefore men
tioned, it shall be sufficient to state by way of defence that he it so in possession, and 
it shall be taken to be implied hi such statement that he denies, or does not admit, the 
allegations of fact contained in the plaintiff's statement of claim. He may, neverthe
less, rely u|»on any ground of defence which he can prove, except as hereinbefore 
mentioned.”

A defence of “ possession " operates not only as a denial of the allegations of fact 
contained in the statement of claim, but also as an affirmative pleading of every legal 
title anil loyal defence which the defendant may tie able to prove in answer to the 
plaintiff s claim. (See Dunford v. Me A nulty, 8 App. (’as. 450 ; 52 L. J. Q. B. 652, 
decided under the former Old. XIX.. r. 15, which was less widely expressed than the 
rule above cited ; see Heath v. Pugh, 0 Q. B. D. 345, 353 : Pugh v. Heath, 7 App. 
Cas. 235 ) It will include all such defences ns a d< niai of an allegation of notice to 
quit, or a legal defence under the Statutes of Limitation. But where it is desired to 
admit part of the allegations in the claim, or where the defendant relies only on some 
particular grounds < f defence, it is often expedient, for the sake of defining the issues 
to be tried, of preventing unnecessary costs, or of preventing the plaintiff from after
wards setting up surprise, that the defence should be pleader! specially, as in other 
actions.

Any equitable defence, or any defence depending on an equitable title, must be speci
fically pleaded (see Ord. XXI., r. 21, supra ; and Jud. Act, 1873, s. 24 (2). cited ante, 
pp. 33, 34), and the material facts constituting such equitable title or e putable defence 
must be distinctly stated (Ord. XIX., rr. 4, 15 : Sutcliffe v. Jams, 40 L. T. 875 ; 27 
W. It. 750 ; s* e Williams v. Walker, 9 Q. B. 1) 570).

It would seem that, wheie a defe» dant has been let into possession and allowed to 
occupy under a parol agreement for a lease which lie is entitled to enforce against the 
plaintiff by way of specific performance, he may now plead the facts by w. y of e put
able defence to an action for the tecovery of the land (see Jud. Act, 1873, ss. 24 (2), 
25(11) ; Walsh v. Lonsdale, 21 Ch. D. 9 ; 52 L. J. Ch. 2: Allhnsen v. Brooking. 26 
Ch. 1). 559 : 53 L. J. Ch. 520 ; /> p. Monk house, 14 Q. B. l>. 956 ; 54 L. J. Q. B. 128) ;
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A like form, by a Defendant not named in the Writ, who hue obtained 
Leave to appear and defend under Ord. XII., r. 25, and has limited 
his Defence to a Part only of the Premises.

Defence of the Defendant E. F.

1. This defendant, under and by virtue of an order made in this action,
dated the------------- , 19—, has appeared, as landlord of the defendant G. D.,
to defend, [and has hy his memorandum of appearance (or, hy a duly signed 
notice served within four days after his appearance) in this action limited 
his defence to part of the premises claimed, namely, the close called the 
Big Field], and says as follows :—

2. The defendant is in possession of the said [close] by himself or his 
tenant [and he pleads that he is so pursuant to Ord. XXI., r. 21].

For forms of Defences in Actions by Landlords ayainst Tenants to recover 
the Demised Premises, see ‘•'Landlord and Tenant,” ante, pp. 714 
et seq.

Defence that the Plaintiff's Claim teas barred by the Lapse of the 
Statutory Period of Limitation; see ''Limitation, Statutes of,” aide, 
pp. 875, 876.

Release (/;).

Replevin (c).

and may counterclaim for s|>ccilic performance of the agreement. (See the Jud. Act, 
1873, b.34 (3)(7) ; Ord. XIX., r. 3 ; ante, pp. 210, 217 ; and II‘out/ v. Heard, 2 Ex. D.30 )

(A) See ante, p. 753.
A release to one of several joint tort-feasors upeiatvs in general as a discharge of the 

other joint tort-feasors also, and is a bar to any action against them for the same tort 
(Co. I.itt. 232a : Bac. A hr., “ Release ” ; Coehe v. Jessor, Hob. fill ; Kiflis v. Witlis, 4 
Mod. 879 : and see ** Accord and Satis/actios," ante, p. 815 ; “ Judgment Itecorcrcd." 
ante, p. 802 ; Mayor of Salford v. Lcrer, 25 Q. It. IX 202 ; [1891] 1 Q. B. 188 ; Duck v. 
Mayes, [1892] 2 Q. B. 511). But this docs not apply to cases where the rights of action 
against the other tort-feasors, though arising out of the same transactions, are different 
and dis'inct from the rights of action against the tort-feasor who has been released. 
(See Mayor of Silford t. Lever, supra.) If a release to one of joint tort-feasors reserves 
the releasor's claims and remedies against the others for the joint tort, it amounts 
merely to a covenant not to sue the particular tort-feasor, ami does not release the 
others (/tael v. Mayes, supra).

(c) A judgment for the plaintiff in replevin is a bar to a subsequent action of trespass 
lot the same taking of the goods and for any special damage therefrom, though it is no 
bar to an action for trespass to the land I f.'ihhi f ruihshanh, L. It. 8 C. V. 154 : 42 !.. .1. 
C. V. 273 : aille, pp. 472. 862).



DKKKWKS, Kir. IX ACTIONS KOR WRONGS.90S

Denial of Hie Arts coinjilirined of (if).

The defendant did not take or detain any of the goods, or, cattle, <tc. 
[or, did not distrain any of the goods, &c., as the cuse may be, following the 
form of the allegation traversed].

Defence denying the Plaintiff's Properly in the Goods It). 

The said goods were not the plaintiff’s.

Defence, in the nature of an Avotrry, I hill the Goods were taken as a Distress 
for Real in Arrear from the Plaintiff to the Défaillant, with a 
Counterclaim for a Return of the Goods and for l/amages (/).

Defence.
1. The plaintiff from the------------- , 19—, to the-------------, 19— [the

period during which the rent distrained for accrued f/w], and thenceforth 
until the [alleged] taking [or, distraining] of the said goods, held the said

(</) The defendant cannot claim judgment for a return of the goods under a mere 
denial of the acts complained of. (Sec Com. Dig. I’leader, 3 K. 12,13.)

(/•) The plaintiff must be entitled to a possessory property in the goods in order to 
maintain replevin ; and a denial that the goods were the plaintiff’s may therefore Ihj 
pleaded as a defence to the action. Hut if the defendant further alleges that the goo Is 
are his own property, he may also claim judgment for a return of the goods on proof of 
that allegation (Com. Dig. Pleader, 3 K. 13; Itutchcr v. Porter, 1 Salk. U4 ; and see 
pout, note (/), infra).

(/) Under the former practice, where a defendant in an action of replevin admitted 
the taking of the goods, but justified it for lawful cause, as a distress for rent, he 
usually did so by a pleading called an a roar g or a cognizance. An a roar g was a 
justification in his own right ; a cognizance, a justification in the right of another 
(Com. Dig. Pleader, 3 K. 13, 14). Under an avowry or cognizance, the defendant, if 
successful, was entitled to have judgment for a return of the goods, and also for such 
damages as had been sustained by reason of the replevin (Com. Dig. Pleader, 3 
K. 12).

The plaintiff's pleading in answer to an avowry or cognizance was called a pica in 
har ; and the names of each of the subsequent pleadings were similarly postponed one 
step (Bullen k Leake, 3rd ed.. p. 777 : Com. Dig. Pleader, 3 lx. 13, 14, D5). Under the 
present system, the pleadings in actions of replevin are called by their ordinary names, 
and are subject to the ordinary rules of pleading.

Previously to the Common Law Procedure Act, 1 KÔ2, an avowry or cognizance con
cluded with a formal prayer of judgment for a return of the goods and for the defen
dant's damages and costs, but as that Act, by s. 07 (now repealed), rendered such 
formal conclusion unnecessary, the defendant could under that Act obtain such judg
ment without making any express claim for it in his pleadings. But under the present 
system of pleading it seems proper that a dt fendant who wishes to obtain such relief 
should expressly claim it by way of counterclaim as in the above form. (See 2 Chitty's 
Practice, 14th ed., p. 1202, and ante, p. 472.)

An avowry or cognizance was re piired at common law to set out a good title in 
order to give the defendant a return of the goods (2 Wins. Sound., 1871 ed., 60S ;
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[divelling-l, mee] as tenant thereof to the defendant under a lease dated
the ----- -, 19— [or, an agreement in writing dated the------------- ,
19—, or, s the rare may //#], at the yearly rent of £----- , payable quarterly
on the usual quarter days [or, as the rare may he], and the defendant avows 
the taking [or, distraining] of the goods in the said [dwelling-house] as a
distress foi £ -of the said rent, being a quarter’s rent from the------
----- , 19—, to the------------- , 19—, which then was [and still is] due and
in arrear from the plaintiff as such tenant as aforesaid to the defendant.

Counterclaim.
2. The defendant repeats the statements contained in the defence, and

claims a return of the goods, and £------damages for the loss which he has
sustained by reason of the replevin.

Particulars of damages are as follows :—[State rame.]

Ite/etire, in the nature of a Cognizanre, that the Gootlr mere taken ar a Distress 
for lient dus from the Plaintiff to the Landlord, anil that the Defendant 
acted ar Bailiff to the Landlord (;/).

The plaintiff from the------------- , 19—, to the-------------, 19— [the
fieriod daring which the rent dirt rained for accrued due], and thenceforth

Hawkin* v. fickle*, 2 B. & 1*. 86V, 301 (#/)) ; and this must still be shown in the defence 
or counterclaim where a return is claimed in the case of distresses other than distresses 
for rent (ride infra). But, in the case of a distress for rent, a general form of avowry 
or cognizance, without setting forth the title of the landlord or lessor, was allowed by 
the statute 11 Geo. 2, c. 11», s. 22, and although that enactment has been repealed by 
42 A: 43 Viet. c. 69, and 40 & 47 Viet. c. 49, the practice introduced under it appears to 
be still in force, so that in the case of a distress for rent, though it is necessary to show 
that the person distrained upon held of the person distraining, it is unnecessary to set 
out the landlord’s title in detail. (See Hank v. An gel l, 7 A. & E. 843.) But in the 
case of a distress damage feaxant, the title of the person distraining must be set forth. 
(See 2 Wms. Saund., 1871 ed., p. 070 ; Hawk in* v. fickle*, nupra.) So, also, in the case 
of a distress fora rent charge (Pinhorn v. Saunter, 8 Ex. 703 ; and see Mitchell v. Holme*, 
L. It. 8 Ex. 119; 42 L. J. Ex. 98). It is not necessary for the defendant to allege 
that the rent “ still remains due,” and a denial of that averment would be no defence 
(Clark v. Davie*, 7 Taunt. 72).

Where both the landlord and his bailiff who made the distress on his behalf arc sued 
and defend jointly, the two forms of defences in the nature of an avowry and a 
cognizance respectively may be combined in one paragraph by alleging the tenancy to 
have been “ to the defendant fi. F." (the landlord), and by proceeding thus :—“ and the 
defendant fi. F. avows, and the defendant G. //., as and being bailiff to the defendant 
fi F., acknowledges, the taking, &c.,” continuing as in the first of the above two forms, 
substituting for the words “to the defendant” the words “ to the defendant E. F." 
(See Dank* v. Angel!, 7 A. & E. 843.) Where the avowry or cognizance is for rent in 
arrear under a demise to a third party, and not under a demise to the plaintiff himself, 
the form of the defence must be varied accordingly. (See Bullen & Leake, 3rd ed., 
I'. TTt.)

A person entitled to distrain is not bound by the cause of the distress alleged at the 
time of making it, but may in his avowry set up any sufficient ground of justification 
(Phillip* v. Whitxed, 2 E. k E. 804 : 29 L. J. Q. B. 104 ; see Trent v. Hunt. 9 Ex. 14).

(g) See preceding note.
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until the [alleged] taking [or, distraining] of the said goods, held the said
dwelling-house ns tenant thereof tu E. F. under a lease dated the-------------,
10— [ar, as the rone may be], at the yearly rent of £----- , payable quarterly
on the usual quarter days [or, as the rase may he], and the defendant, as 
and being bailiff of the said E. F., acknowledges the taking [ar,distraining]
of the said goods in the said dwelling-house as a distress for £-----  of the
said rent, being a quarter’s rent from the-------------, 19—, to the------
----- , 19—, which then was, and still is, due and in arroar from the plaintiff
as such tenant as aforesaid to the said E. F.
[The Defendant may usually add a counterclaim for the return of the goods 

a tut for damages : see the last preceding form, which ran easily he adapted 
to the rase of a bailiff.]

Reply to the preceding forms, denying the alleged Tenancy (//).

The plaintiff did not hold the dwelling-house as tenant thereof to the 
defendant [or, to the said E. F.]. The making of the lease or agreement, if 
any, referred to in the defence should he specifically denied.

(A) Where it is desired merely to traverse the defence it is now unnecessary to deliver 
any reply (see ante, p. 545), but in all cases where the defendant sets up a counterclaim 
or where it is desired to reply specially, leave to deliver a reply should be obtained and 
a special reply delivered.

A reply that the landlord had no title to the premises at the time of the demise (nil 
h atm it in tenements), or any pleading in substance amounting to the same thing, is bad 
(Alehorne v. Gomme, 2 Bing. 54 ; see Dancer v. Huttings, 4 Bing. 2 ; Wheeler v. Brans- 
combe, 5 Q. B. 373 ; Brans v. Elliot, 9 A .Ac E. 342 ; and see ante, pp. 232, 712). But the 
tenant may deny the landlord’s reversion and right to distrain (Preece v. Carrie, 5 Bing. 
24 ; Pa scoe v. Pascoe, 3 Bing. N. C. 898 ; see Hooker v. y ye, 1 C. M. & R. 258, 200 ; 
Downs v. Cooper, 2 Q. B. 250 ; Lewis v. Baker, [1905] 1 Ch. 40 ; 74 L. J. Ch. 39).

Formerly a plaintiff in replevin was allowed to plead, in answer to an avowry or 
cognizance, a general statement that no rent was due or in arrear, or that no part of 
the rent distrained for was due or in arrear ; but it seems clear that, though such a 
reply may be admissible to a mere defence in the nature of an avowry or cognizance, 
it would not be a sufficient reply to a counterclaim for a return of the goods, or for 
damages, Acc. (Ord. XIX., rr. 4, 15). The plaintiff, in his reply to such a counterclaim, 
should therefore show the grounds on which he relies, as, for instance, that the rent 
was paid or satisfied before the distress. Thus, he may plead compulsory payments of 
charges on the land paramount to the claim of the landlord (Jones v. Harris, 3 Ex. 
742) ; e.g., payment of rent to the ground landlord (Sapsford v. Fletcher, 4 T. R. 511) ; 
payment of the land-tax [Stubbs v. Parsons, 3 B. Ac Aid. 516) ; payment of the income- 
tax (Franklin v. Carter, 1 C. B. 750 ; Taylor v. Brans, 1 U. Ac N. 101 ; 25 L. J. Ex. 
269 ; Clennell v. Read, 7 Taunt. 50) ; payment to a mortgagee claiming under a 
mortgage prior to the demise (Johnson v. Jones, 9 A. Ac E. 809 ; Dyer v. Rowley, 2 Bing. 
94); payment under a distress of an annuity charged on the land by the landlord prior 
to the demise (Taylor v. Zamira, 6 Taunt. 524).

The following, among other grounds of reply, may be relied upon by the plaintiff in 
cases of distress for rent : that he tendered the rent and expenses before impounding 
(Brans v. Elliott, 5 A. Ac E. 142 ; Thomas v. Harries, 1 M. Ac G. 695 ; Tennant v. Field, 
8 E. Ac B. 336 ; 27 L. J. (j. B. 83 ; see “ Distress,” ante, p. 379) ; that the goods taken 
were goods privileged from distress (sec ante, p. 876) ; that a previous distress t ad been 
taken by the defendant for the same rent, and that he might then have distrained
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The like, denying that any Rent urn in A> rear (i).

Nn part of the rent alleged to have been distrained tor was due or in 
arrenr from the plaintiff to the defendant [nr, to the said E. F.]. [The 
grounds of this dentil should be stated, as, for instaure, The plaintiff, before 
the making of tiie said distress, satisfied and diseharged the said rent by 
payment of the same to the defendant in cash on the-------------, 19—.]

Reply of Payment into Court to a Drfenre and Counterclaim in the nature 
of an Avowry (k).

The plaintiff, [as to, &c. ns the case may be'], has paid [or, brings] into
Court £----- , and says that that sum is enough to satisfy the claim of the
defendant [in respect of the matter herein pleaded to].

Defence in the nature of an Avowry by a Freeholder for a Distress 
Da mays Feasant (I).

At the time of the alleged taking of the [cattle], the said close was the 
close and freehold of the defendant, and because the said [cattle] were 
then wrongfully in the said close, doing dam ige there to the defendant, 
the defendant avows the taking of the said [cattle] in the said close as a 
distress for the siid damage.

[.1 counterclaim may be added for the return of the rattle, Ac., as in the 
case of an avowry for rent : vitle ante, p. 909.]

enough goods to satisfy the rent, whereof he had notice (Owen* v. Wynne, 4 E. & B. 
579 ; see Lee v. Cooke, 2 H. & N. .*>84 ; 3 H. & N. 2u3 ; and sue ante, p. 375) ; that the 
plaintiff was evicted from the demised premises before the alleged rent became due. 
(See ante, p. 711.)

For other gruun Is of reply in such cases, see Bullen & Leake, 3rd ed., pp. 780 ct seq. 
A plaintiff canuot plead a set-off as a reply to a d. fence in the nature of an avowry 

or cognizance ; nor, it would seem, to a counterclaim for a return of the goods. (See 
Ebe.rles Hotel* Co. v. Jonas, 18 Q. B. D. 450.)

(0 See preceding note.
(A) A defendant in replevin may pay money into Court, as in other actions for 

damages (Old. XXII., r. 1 ; ante, p. 748).
(/) See ante, p. 841). For examples of former avowries and cognizances for a distress 

taken damage feasant on a spot wuere the defendant hail common of pasture, see Jonc* 
v. Richard, 5 A. it E. 413; Prichard v. Potcell, 10 Q. B. 589 ; Hulls v. Estcourt, 2 H. 
& C.17 ; 32 L. J. Ex. 193. The plaintiff, in his reply to defences and counterclaims 
of this kind, may set up that he had on the land in question a right of common of 
pasture by prescription (see Jones v. Richard, 5 A. & E. 413 ; War burton v. Parke, 2 
H. A N. tit ; 2ti L. J. Ex. 293), or pur cause de vicinage (Prichard v. Powell, 10 Q. B. 
689 ; Heath v Elliott, 4 Bing. N. C. 383) ; or that his cattle btrayed on to defendant's 
close through defects of fences which it was the defendant’s duty to repair (Bailey v. 
Apple yard, 8 A. At E. ltil ; and see Car rut hers v. Hollis, 8 A. Ac E. 113 ; Singleton v. 
Williamson, 7 H. it N. 410 ; 31 L. J. Ex. 17 ; "Fences, " ante, p.e851).
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The like, by a Tenant (in).

lief ore the alleged taking of the [entile], ./. K., being seised in fee of 
Idle said close, demised the same to the defendant by a lease dated the
—— — , 11)— [or, as the rate mail he], for the term of----- years, and
by virtue of the said demise the defendant at the time of the alleged 
taking of the said [cattle] was possessed of the said close, and because 
the said [cattle] were then wrongfully in the said close doing damage there 
to the defendant, the defendant avows the taking of the said [cattle] in 
the said close as a distress for the said damage.

Reversion (n).

Denial that the Defendant dût the Arts which are alleged to have injured 
the Reversion (o).

The defendant did not do any of the acts complained of. He did not 
[nor did any of his servants or workmen, Ac.] pull down the wall [or, alter 
the watercourse, or, cut down any of the trees on the laud, or, as the rase 
may he, denying s/ierifiralty the arts which are alleged to have ranted the 
injury to the reversion].

Defence, denying the Plaintiff's Reversion (o).

The reversion of the land, or, of the dwelling-house, [or, The reversionary 
interest in the goods, Ac., as the rase may lie], did not belong to the plaintiff.

The tike, with a Denial of the alleged Tenancy of the Plaintiff’s Tenant (e).

The said E. F. was not tenant of the said land [or, dwelling-house] to 
the plaintiff, and the reversion of the said land [or, dwelling-house] did 
not belong to the plaintiff.

(m) See preceding note.
(/#) See ante, p. 473.
00 The defendant should plead in such a maYiner as to show distinctly whether he 

merely means to deny that he did the specific acts which he is alleged to have done, or 
to deny that the reversion was thereby injured. The reversionary title of the plaintiff 
must, if disputed, be expressly denied, and any justification for the acts complained of 
should be specially pleaded.

Where the defence is that a wrongful act alleged to have been done by the defendant’s 
servants was not authorised by the defendant, and was not within the scope of the 
servant’s employment, or that the persons who did the act were not servants of the 
defendant, such defence should be distinctly raised in the defendant's pleading. (See 
ante, pp. 434, 88U.)
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Denial of the alleged Injury or Damage to the Reversion (p).

The plaintiff's reversion [or, reversionary interest] lias not been injured 
[or, damaged] in the alleged or any way by reason of any of the acts alleged 
to have been done by the defendant or his servants [or, The defendant 
denies the alleged injury to the plaintiff’s reversion or that the same arose 
from the acts [or, matters] complained of].

The like, where the Plaintiff claims an Injunction (q).
The defendant denies that the plaintiff’s reversion has been, or will be, 

injured [or, damaged] in the alleged or any way by reason of any of the 
acts [or, matters] complained of [or, None of the acts alleged to have been 
done or threatened to be done by the defendant or his servants have caused, 
or will cause, the alleged or any damage or injury whatever to the plaintiff’s 
reversion in the property].

Defence, in an Action hy a Landlord against his Tenant for removing 
Fixtures from a Dwelling-house, justifying the Removal of them as 
Tenant’s Fixtures (r).

The said goods were tenant’s fixtures belonging to the defendant, which 
he, as tenant of the said dwelling-house, was lawfully entitled to pull down 
and remove during his tenancy of the said dwelling-house ; and the 
defendant during his said tenancy carefully pulled down aud removed the 
same, and in so doing unavoidably a little damaged the walls of the said 
dwelling-house, doing no unnecessary damage thereto, and the defendant, 
before the end of his said tenancy, repaired and restored the said walls ; 
which are the alleged grievances.

The like, in respect of Trade Fixtures erected and affixed by the Tenant (r).

The said fixtures were trade fixtures, which, during the tenancy, were 
erected and fixed upon the said messuage and premises hy the defendant in
the course and for the purposes of his trade as a----- , aud were proper and
necessary for those purposes, and lielongcd to, and were of right removable

(/>) The injury or damage to the reversion is part of the gist of the action (see ante 
p. 473), and should, if disputed, be expressly denied. But this defence is not admissible 
where the acts done by the defendant are such ns must necessarily be injurious to the 
reversion. If it apjiears on the face of the claim that the acts alleged to have been 
done by the defendant arc such as, from their nature, cannot be injurious to the rever
sion, the claim may be objected to in point of law.

(î) See ante, p. 869.
(r) As to the tenant's right to remove fixtures in certain cases, see the Agricultural 

Holdings Act, 1883 (4ti X 47 Viet. c. til), as. 34 and 54 : and see EUcee v. .Voice, 2 
Smith's L. C„ 11th ed., pp. 189, 304.

B.L. 8 N
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by the defendant, and the defendant, during the said tenancy, carefully pulled 
down and removed them, without doing any unnecessary damage to the 
said messuage and premises, and before the end of the tenancy the defen
dant repaired the damage thereto occasioned by the said pulling down and 
removal of the fixtures, and, except as aforesaid, the defendant wholly 
denies the matters complained of.

[If the statement of claim does not disclose the fart of the defendant's 
tenancy to the /ilaintiff, that fart must he eijrressly slated in the defence, and 
particulars of the tenancy given.']

Sheriff (s).

Defence to an Action against a Sheriff for not levying, denying the Default 
in levying (/).

The defendant denies that he made default in the execution of the said
writ, and says that on the------------- , 111—, he levied the money and
interest which he was commanded and directed by the said writ to levy.

The like, denying that there were any Hoods within the Bailiwick.

There were not, at or after the delivery of the said writ to the defendant, 
any goods or chattels of the said G. H. within the bailiwick of the 
defendant whereof the defendant could or ought to have levied the money 
and interest indorsed on the writ as alleged.

The tike, alleging that the Plaintiff countermanded the Writ (u).
After the delivery of the writ to the defendant, and before the alleged

grievance, the plaintiff, on the------------- , 19—, by a letter dated the
------------- , 19— [or, as the case may /ir], countermanded the said writ and
ordered the defendant not to levy the said money or interest under the 
said writ, and so discharged him from executing the same.

(x) See "Sheriff" ante, p. 470; “Proven*" ante, p. 898 ; “ Trespass" post, p. 1)22.
(0 Where iu actions against a sheriff for not levying, or for a false return, the defen

dant is desirous of denying the acts or defaults complained of, it is advisable that he 
should plead such denial specifically, as iu the forms above given. All necessary 
matters of inducement, as, for instance, the debt, the judgment, the writ, the delivery 
of it to the sheriff, the levy, that the defendant was sheriff, &e., if disputed, must also 
be specifically denied.

(«) A countermand of a writ of Ji. fa. by the plaintiff's solicitor is a sufficient 
discharge to the sheriff (Zm v. Abbott, 4 Ex. 588 ; 19 L. J. Ex. 02 ; Loveproce v. 
White, L. U. 6 C. 1\ 440 ; 40 L. J. C. 1*. 253 ; Chitty's Practice, 14th ed., p. 811).
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Defence to an Art ion for a Fait* Hr turn of Nullo Horn/, dm y inn Mr 
Falseness of the Return (x).

The defendant denies that the return made hy him to the Court was 
false, and says that [here deny any fact» uUeyrtl hy the plaintiff which are 
inconsistent with the truth of the return, e.y., if the pin intiff has alt eyed that 
the judyment debtor hud goods upon which the defendant might have levied, 
deny that allegation as in the last form but one. The defewlant may also 
plead affirmatively any facts justifying the return, as, for instance, that there 
was a prior writ off. fa, which exhausted the proceeds of the levy'].

Defence to an Action for not Levying, or for a False Return, denying the 
Judgment (y).

The defendant denies that the plaintiff recovered the said judgment 
against .1. />.

(./•) Where the sheriff has in his hands various writs of Ji. fa. against the same 
debtor, he is bound to levy under all the writs, if valid, but should, in applying the 
proceeds in satisfaction of the writs, give priority to each in the order in which they 
came into his hands, and if the proceeds arc not sufficient to satisfy more than the first 
writ and the expenses of the levy, he may return nulla horn to the subseijuent writs 
(.1fee nan v. Era ns, 3 M. A: (i. 398 ; Dreux v. Lainson, 11 A. A: E. 529 ; Wi title v. Free
man, lb. f>39 ; Dennis v. Whet hum, L. It. 9 <). 15. 345 : 43 L. J. Q. It. 129 ; Er p. 
( 'rosstluoaite, 14 l). 15. D. 96G ; Chitty s Practice, 14th ed., p. StiO). A justification of 
such return on this ground should, if relied upon, be specifically pleaded. The plaintiff 
in such ease may reply facts showing that the prior writ was invalid (Dm nis v. 
Whet hum, supra). As to the rights and duties of sheriffs in cases where concurrent 
writs of Ji. fa. on the same judgment are issued into different counties, see Lee v. 
hangar, [1892] 2 Q. 15. 337 ; Ü1 L. J. y. 15. 780.

Where rent is due to the landlord of the premises on which the goods are seized, one 
year’s arrears of such rent must, in eases within the 8 Anne, c. 14, s. 1, be paid to the 
landlord before removing the goods or satisfying the claim of the execution creditor 
(Thomas v. Mirchuuse, 19 Q. 15. D. 503 ; see ante, p. 478) ; and in such case, if the rent 
exceeds the amount of the proceeds of the levy, the sheriff is entitled to make a return 
of nulla burnt, as there are no goods available tor the satisfaction of the writ. (See 
Wintle v. Freeman, supra ; Dennis v. Whet hum, supra.) In an action by a landlord 
against a sheriff for the removal of goods taken in execution against the tenant without 
payment of one year's arrears of rent, the defendant may plead that the execution 
debtor was not tenant to the plaintiff (ifiseley v. Il y le, 11 M. & W- Iff ; (fore v. Lloyd. 
12 M. A W. 4ti3), or that the rent was not due {Heed v. Thotjfs, ff M. & W. 412 ; (fore v. 
Lloyd, supra), or that the defendant had no notice of the rent being due (Heed v. 
Thoyts, supra).

(y) As it is necessary, in an action against the sheriff for not levying, or for a false 
return, to prove a judgment in support of the writ of execution, it is open to the defen
dant to show by way of defence that there was no judgment, or that the judgment was 
fraudulent or void against the creditors. (See Shattock v. Carden, ff Ex. 725 ; Lane v. 
Chapman, 11 A. A: E. 9titi ; Imruy v. Maynay, Il M. & W. 2ff7 : Dennis v. Whet ham, 
b. 11. 9 Q. 15. 345 ; 43 L. J. Q. 15. 129 ; Chitty's Practice, 14th ed., p. 821.) lu such 
last-mentioned case, he should expressly state in his pleading the faets upon which siHi 
defence is grounded.

3 s 2
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The Ufa, denying the Process.

Tlie defendant denies that plaintiff sued out the alleged or any writ of 
fieri forint.

The Ukc, denying the l/elirery of the Process tv the befendanl.

The alleged writ was not delivered to the defendant.

For Itefences hy n Sheriff to Actions for Trespass or Conversion, oj 
Justification uniter Process, see “Process," ante, p. 89s.

Shipping (s).

Slander of Title (a).

Stoppage in Transite.
See ante, p. 82Ô.

Support of Land (6).

beniat of the Plaintiff's Possession of the Premises.

The said land was not [or, The said land, houses, and buildings, &e. 
were not] the plaintiff’s, or, The plaintiff' was not [and is not] possessed 
[or, the owner or occupier] of the said land [&c. arcortliny to the form of 
the atteyation which is denial].

(;) As to limitation of liability, tenante, pp. 293, 78K ; ami as to collisions,ante. p. 4711, 
By s. 633 of the Merchant Shipping Act, 1894 (f>7 A 58 Viet. c. GO), “An owner or 

master of a ship shall not be answerable to any person whatever for any loss or damage 
occasioned by the fault or incapacity of any qualified pilot acting in charge of lhat ship 
within any district where the employment of a qualilied pilot is compulsory by law." 
The owner or master is exonerated under this section only when the negligence in 
respect of which the action is brought is that of the pilot exclusively (7’/o’ Jons, L. K. 
1 1*. C. 426 ; Clyde Xar. Co. v. Barclay, 1 App. Cas. 790 ; The Itijioa, 10 P. D. 65 ; 51 
L. J. Ad. 56; The Oahjield, 11 V. D. 34 ; The Indue, 12 P. D. 46 ; The Sehtvan, [1*92] 
P. 419, 438, 441, 442 ; and see, further, Marsdcn on Collisions, 5th ed., pp. 221 ct eey.).

The exemption applies to the owner or master of a steam tug towing a vessel which 
is compulsorily in charge of a pilot (Speight v. Tedcaetle, 6 App. Cas. 217).

A like exemption applies where pilotage is compulsory by the law of a foreign country 
(The Ilatley, L. R. 2 P. C. 193 ; 37 L. J. Ad. 1).

(,/) See ante, pp. 481. 482.
(h) See ante, y, 483.
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Denial of 0u> Removal of Support.

The defendant denies that lie has excavated, worked, dug out, or 
removed any mines or minerals under or near to or adjacent to the land, 
house and premises of the plaintiff. He further denies that he has done 
so (if at all) either,

Without leaving proper and sufficient support, vertical and lateral, for 
the plaintiff’s land or for his land with the buildings thereon ; or

So that the plaintiff has suffered any damage.
He denies that he has thereby or otherwise removed or lessened the 

support of the plaintiff's land, house or premises.

Defence alleging a Right to let down the Surface.

1. The plaintiff is not the absolute owner of the said land, dwelling- 
house and premises. The mines and minerals under and near to the said 
land, and the right to win, work and take away the same and to let down 
the surface were leased and granted to the defendant by E. F., who was 
then the owner and in possession of the said laud, dwelling-house and 
premises, and of the mines and minerals thereunder and adjacent thereto,
by a lease, dated the------------ , 19—, prior to the purchase by the plaintiff
of bis said land, and lie purchased his said land subject to and with notice 
of t he said lease [and in the conveyance to him the said mines and minerals 
and the defendant’s right to win, work and take away the same and let 
down the surface arc excepted and reserved to the defendant.]

2. The plaintiff purchased his said land and always held the same subject 
to the right of the defendant to win, work and take away the said mines 
and minerals, and to remove and lessen the said support, and to do the other 
acts complained of.

8. Under the circumstances aforesaid the defendant denies that the 
plaintiff was or is entitled to have the said land supported by the soil and 
minerals either adjacent thereto or under the same.

Defence alleging Vide in the Defendant to maire the Ercavations, <tr. com
plained of on Condition of tearing sufficient Support, and that sufficient 
Support was left.

The defendant admits that he made the excavations [&c., as the cuss may he] 
complained of but says that he did so under and by virtue of a lease by deed
dated the------------- , 19—, whereby E. F., who was then the owner in fee
simple of the said land and of the mines and minerals thereunder, demised
the said mines and minerals to the defendant for the term of----- years from
that date, with liberty to the defendant to work the said mines and get and 
carry away the said minerals, leaving proper and sufficient support for the
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said land [and for any houses which should thereafter be erected thereon], 
and the defendant in making the said excavations, &c. [used due care and 
skill and] left proper and sufficient support for the said land [and for the 
houses thereon.]

De fence to a Claim founded on an acquired Hie/lit of Support, denying the Farts 
allee/ed hi/ Hie Plaintiff as ronsliluline/ hie Tille to eueh Support (r).

1. The plaintiff's house was not [or, buildings, &c., were not] ancient 
[nr, us the case mai/ he, areordiii;/ In the form of the ullei/atinn traversed.']

2. The defendants deny that the plaintiff was or is entitled, or had or 
has acquired any right, to have the said house and premises or the said land 
encumbered by the said house and premises supported bv the soil and 
minerals adjacent thereto or under the same.

/icfence denyiny the allee/ed Damae/e, and allei/iiiy that the Damage, if any, 
irae noI caveed by I he Arts of the Defendant (d).

1. The defendant denies that the plaintiff’s land sank or gave way [or, 
that the plaintiff’s buildings, &o., according In the alleyalions in the statement 
of claim, were injured or damaged], and the defendant denies that the 
plaintiff suffered the alleged, or any, damage.

2. The alleged damage, if any, was not, nor was any part thereof, caused 
(if at all) by any of the [alleged] acts of the defendant.

(#■) Where the plaintiff sues in respect of an acquired right of support for buildings 
or for land which has subsided in consequence of the weight of buildings erected thereon, 
and the claim discloses that the defendant has some right, by ownership of the adjacent 
or subjacent land or otherwise, to make excavations, &c., therein, it will be a good 
defence to deny the plaintiff's averments of title to the support and any material facts 
alleged by him as constituting such title. Hut where the claim does not disclose that 
the defendant had any right to or interest in the adjacent or subjacent land, and thus 
treats him prima facie as a wrongdoer (Jeffrie* v. William*, 5 Kx. 7W2 : Bibby v. Carter, 
4 If. <k N. 153 ; 28 L. J. Ex. 182). it would seem that a mere denial of averments of 
title to support, or of any faets alleged as constituting such title, would not lie a com
plete defence, unless accompanied by a statement showing that the defendant had sonic 
prima facie right, by ownership, grant, or otherwise, to make the excavations.

As to defences to a claim of right of support under s. 2 of the Prescription Act, see 
part, pp. !)44. 1147.

(W) As the damage from the acts complained of is part of the gist of the action for 
deprivation of support, it is advisable that such damage, if disputed, should be expressly 
denied in the defence. (Sec ante, p. 530.)

Where distinct subsidences take place at different times in consequence of the same 
original excavations, each fresh subsidence, as it occurs, gives the plaint iff a fresh cause 
of action : and, therefore, a judgment obtained by the plaintiff in an action for damages 
in respect of the first of the subsidences is no bar to a subsequent action brought by the 
same plaintiff to recover damages for another subsidence which afterwards takes place 
in consequence of the same original workings of the defendants (Barley Main Colliery 
Co. v. Mitchell; Crumble v. Walhend Tjoeal Board, cited ante, p. 874; and see 
ante, p. 484).
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[Or, The defendant denies that the said land, house and premises have 
sunk or given way, or that the said house and premises have lteen weakened, 
cracked or injured, or that any of these matters have arisen or happened in 
consequence of any act or default on the part of the defendant.]

[The defendant denies that the said land would have sunk or given way 
without the weight of the said house and premises.]

Defines denying that I he alleged Damage arose from the Acts of the Defendant, 
and alleging that it arose from the Arts of the Defendant's Predecessor in 
Title : see form of claim, ante, p. 485 (e).

1. The said field did not sink or give way by reason of the alleged or any 
acts of the defendant.

2. The subsidence complained of was caused, if at all, by the working of 
the said mines by A. tt., the predecessor in title of the defendant.

Particulars :—
[/I. It. worked the mines up to the------------ , 19—.when the defendant

first entered into possession of and began to work the said mines.]

Defences to Actions for Injury to the Reversion : see “ Reversion," ante, p. 912.

Tender of Amends (/).

Defence of Tender of Amends under the Public Authorities Protection 
Act, 1893 (/).

The matters complained of were acts done by the defendants in pursuance 
or execution, or intended execution, of the------ [state the statute, if any,

(r) See ante, p. 485.
(/) Tender of amends is no defence at common law to an action for a wrong. (Sec 

Dearie v. Barrett, 2 A. A: E. 82 ; Darys v. Richard ton, 20 Q. B. D. 722 ; 21 lb. 202 ; 
57 L. J. Q. B. 409.) But it was made a defence in some cases by particular statutes, 
where the action was brought in respect of matters done (or omitted) by the defendant 
in the execution, or intended execution, of certain official or statutory duties.

Many of the former enactments giving this defence have now been repealed ; but 
s. 1 (c) of the Public Authorities Protection Act, 1893 (66 & 57 Viet. c. 61), contains a 
general enactment to the effeetthat, in actions within that section, for damages for any 
act done in pursuance, or execution, or intended execution, of any Act of Parliament, 
or of any public duty or authority, or in respect of any alleged neglect or default in the 
execution of any such act, duty, or authority, “ tender of amends before the action was 
commenced may, in lieu of, or in addition to any other plea be pleaded,” and that, if 
the plaintiff in such action does not recover more than the sum so tendered before 
action, he shall not recover any costs incurred after such tender, and the defendant 
shall be entitled to costs as between solicitor and client, as from the time of such tender. 
(See aiUe} p. 901.)

If, in the opinion of the Court, the plaintiff has not given the defendant a sufficient
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under which the defendant acted, nr, wore acts done by the defendant in pur
suance, or execution, or intended execution, of the defendants’ public duty 
or authority ns ----- , state the office or position of the defendants, or, con
sisted of alleged neglects or defaults by the defendants in the execution of
the----- {state the statute, if any, or), in the execution of their public duty
or authority as----- {state office or position)'], and afterwards the defendant,
on the-------------, 19—, before the commencement of this action, tendered
and offered to pay to the plaintiff £-----  as amends for the said
matters complained of, the said sum being enough to satisfy the claim of 
the plaintiff in respect of such matters, and the plaintiff refused to 
accept the same.

Defence in an Action for Trespass by the Défaillant's Cattle on the Plaintiff's 
Land, of Disclaimer of Title and Tender of Amends{g).

The defendant never had, and disclaims to have, any title or interest in 
the said land of the plaintiff, and the defendant’s cattle, without his know
ledge and against his will, strayed into the said land, which is the alleged
trespass ; and afterwards, on the-------------, 19—, and before action brought,
the defendant tendered to the plaintiff £-----  as amends for the alleged

opportunity of tendering amends before action, the Court may award costs, as between 
solicitor and client. (See s. 1 (<1), cited lb.)

Where a statute makes tender of amends a sufficient answer to an action, it is not 
necessary for the defendant to pay the money into Court, unless the statute requires it 
(Jones v. Oooday, 9 M. & W. 736,746). Ord. XXII., r. 3, requiring the money tendered 
to be brought into Court, does not apply to a defence of tender of amends under a 
statute in an action for a wrong. (See Darys v. Richardson, supra.)

If the amount tendered as amends has been accepted in full satisfaction of the cause 
of action, such acceptance may be pleaded as a defence of accord and satisfaction (See 
ante, pp. 666. 815) ; but in such a case it is usually advisable also to plead a defence of 
tender under the statute, lest proof of an acceptance in full satisfaction of the cause of 
action should fail.

(g) By the 21 Jac. 1, c. 16, s. 6, it is enacted that in all actions of trespass quarc 
clausum frégit, wherein the defendant shall disclaim in his plea to make any title or 
claim to the land in which the trespass is by the declaration supposed to be done, and 
the trespass be by negligence or involuntary, the defendant shall be permitted to plead a 
disclaimer, and that the trespass was by negligence or involuntary, and a tender or 
offer of sufficient amends for such trespass before the action brought, whereupon, or 
upon some of them, the plaintiff shall be forced to join issue, and if the said issue be 
found for the defendant, or the plaintiff shall he nonsuited, the plaintiff shall be clearly 
barred from the said action or actions, and all other suit concerning the same. (See 
for a plea under the former system, Williams v. Price, 3 B. & A. 695.) The effect of 
this statute, coupled with the present rules of pleading is, to render a defence in the 
form given in the text good. The statute applies only to such trespa-ses as arc 
involuntary, and does not afford any defence in cases of voluntary trespasses, though 
committed by mihtake (Basely v. Clarkson, 3 Lev. 37). It does not apply in actions 
for taking away goods (Bailee v. Vi cash, 1 Str. 549 ; and see Thompson v. Jackson, 1 
M. & G. 242, 246 (a)).

As to actions for trespasses to land by cattle, see further ante, pp. 390, 601 ; and as to 
the effect of tender of amends in cases of dis.ress damage feasant, see ante, p. 849.



TRADE MARKS. 921

trespass, the same being enough to satisfy the plaintiff’s elaim in respect 
thereof, and the plaintiff' refused to accept the same.

Trade Marks.

Defence to an Action for Infringement, denying the Plaintiff ’» Property in the 
Trade Mark, the Validity of the Mark, and the alleged Infringement (A).
1. The trade mark is not the plaintiff’s.
2. The alleged trade mark is not a trade mark. [State the grounds of 

objection to »'/.]
8. The defendant did not infringe. [ The alleged acts of infringement 

should he specifically denied.]
(R. S. G., 1888, App. D., Sect. VI.)

Defence to an Action by the Assignee of a Trade Mark, denying the alleged 
Assignment (/).

The defendant denies that the trade mark was assigned by the said E. F. 
to the plaintiff.

Defence lo a like Action, that the Trade, Mark was capable of Registration, 
but was not Registered (k).

The trade mark wras capable of being registered under the 46 & 47 Viet, 
c. 57 [or, under the Trade Marks Act, 11)05, as the case may be\, and has 
not been registered under that Act or under any enactment thereby repealed.

(/<) As to those defences, see ante, p. 4115.
(/) As to the registration of the assignment of trade marks, see the Patents, Ac. Act, 

1883, s. 87, cited ante, p. 494, and after the 1st April, 190f>, the Trade Marks Act, 1905, 
s. 33.

By s. 70 of the first-mentioned Act, “ A trade mark, when registered, shall be assigned 
and transmitted only in connection with the goodwill of the business concerned in the 
particular goods or classes of goods for which it has been registered, and shall be 
determinable with that goodwill.” (See Edwards v. Dennis, 30 Ch. D. 454 ; 55 L. J. Ch. 
125 ; In re Wellcome, 32 Ch. D. 213.)

Previous registration of an assignment is not a necessary condition precedent to an 
action by the assignee of a registered trade mark for infringement (Ihlce v. Henshaw,, 
31 Ch. D. 323 ; 65 L. J. Ch. 273).

(//) By s. 77, “A person shall not be entitled to institute any proceeding to prevent 
or to recover da mag s for the infringement of a trade mark, unless, in the case of a 
trade mark capable of being registered under this Act, it has been registered in pur
suance of this Act, or of an enactment repealed by this Act, or in the case of any 
other trade mirk in use before the 13th of August, 1875, registration thereof under” 
this Act, or an enactment repealed by this Act, “ has been refused.” (See Orr-Ewing v. 
Registrar of Trade Murks, 4 App. Cas. at p. 498 ; 48 L. J. Ch. 707 ; Oooifellow v. 
Prince, 35 Ch. D. 9 ; 56 L. J. Ch. 645.) Sec after the 1st April, 1906, the Trade Marks 
Act, 1905 (5 Edw. 7, c. 15).
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Trespass.

I. To the Person (/).

Denial of Assault alleged.

The defendant denies that he assaulted or heat the plaintiff.

(/) Sec ante, p. 496. A denial of the acts or matters complained of will not (except 
in the now rare cases where a defendant is entitled to plead Not Guilty by Statute, as 
to which see ante, p. 886) cover any other defence than a denial of their having been in 
fact committed by the defendant. (Sec ante, p. 529.)

All matters of excuse or justification should be expressly pleaded. (Ord. XIX., rr. 4. 
15). Underthe former practice matters amounting to a justification, if not pleaded, could 
not be given in evidence even in mitigation of damages (Watson v. Chrixtie, 2 B. k 1*. 
224 : Yardley v. 1line, 17 L. T. 264 ; see Linford v. Lake, 3 H. & N. 276 ; 27 L. J. Ex. 
334), and it would seem that this is still in general the rule. Matters not amounting 
to a justification may nevertheless afford ground for mitigation of damages,and although 
it is in general unnecessary to plead such matters specially, it is advisable so to plead 
them where they might otherwise take the plaintiff by surprise. (Sec Ord. XIX.. 
rr. 4, 15 ; Ord. XXI.. r. 4 ; Wood v. Earl of Durham. 21 Q. B. I). 601 ; 67 L. J. Q. B. 
547 ; and Seott v. Stimpnon, 8 Q. B. 1). 491 ; 51 L. .1. <). B. 380. decided under the 
former Rules of 1875; and sec ante, pp. 6, 523.)

If the facts relied on by the defendant only justify a part of the matters complained 
of, the defence of justification should be limited to such part. Where the facts alleged 
in a defence of justification are manifestly insufficient to justify the causes of action 
which it professes to justify, the defence will be open to objection in point of law' 
(Gregory v. Hill, 8 T. R. 299 : Phillip* v. Hoirgate, 5 B. k AM. 220 ; liuxh v. Parker,
1 Bing. N. C. 72 : Jjimh v. Jturnctt, 1 C. A j. 291 ; see (lake* v. Wood, 2 M. k W. 
701).

Where the nets complained of are stated generally in the claim as an “ assault,”
battery,” kc., without particulars being given of them, so that the facts alleged in the 

defence are prima facie sufficient to justify the acts charged, the plaintiff, if he wishes 
to prove that the acts complained of included matters to which the justification does 
n<»t apply, should either amend his claim by stating them distinctly therein, or plead a 
reply in the nature of a new assignment in respect of them. (See ante, p. 551.)

If an owner of land or goods, who is justified in using some force in asserting his 
right to their possession, uses more force than is necessary for that purpose. such excess 
of force on lhs part may be the subject of a reply of excess to a defence of justification. 
(Set1 Done v. Daw, 3 A. k E. 711 ; Penn v. Ward, 2 0. M. k R. 338 ; (lake* v. Wood,
2 M. k W. 791.) But where the defence of justification contains an averment to the 
effect that the defendant did no more than was necessary for the lawful purpose 
alleged in the defence, a special reply is not necessary to entitle the plaintiff to show 
that an excess of force was employed by the defendant.

Where the acts complained of arc not merely matters of excess, but arc of a different 
kind from those which would be covered by the justification pleaded, the plaintiff, if 
this sufficiently appears on the pleadings, may object in point of law to the justification 
(see Gregory v. Ilill, 8 T. R. 299), or, if it does not appear on the pleadings, may either 
amend his statement of claim by stating therein the particulars of the acts complained 
of, or may by leave plead a special reply in the nature of a new assignment, ante, 
p. 551 et scq. (Sec Weaver v. Bu*h, 8 T. R. 78 ; Bone v. Daw, 3 A. Ac E. 711.)

It would appear that a defendant cannot in any action (whether of contract or of
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Denial of Arrest, dr. of the Plaintiff alleged.

The defendant denies that he arrested the plaintiff or gave him into 
custody.

Defence that the alleged Trespass teas canted hg Inevitable Accident(m).

The alleged trespass and the injury to the plaintiff [or, The acts and 
matters complained of] were caused hy inevitable accident without any 
negligence or default on the part of the defendant.

Particulars are ns follows :—

Defence of Leave awl Licence (m) : see ante, p. 864.

tort) plead that the acts complained of or the matters sued upon amounted to a felony, 
and that no prosecution has been brought in respect of the felony (HW/« v. Abraham#, 
L. R. 7 Q. B. S54 ; 41 L. J. <). B. 306 ; Appleby v. Franklin, 17 Q. B. D. 93 ; .05 L. J. 
(}. B. 129 ; sec » p. liait, 10 Ch. I). 667 ; 48 L. .1. B. 67 : Midland In#. Co. v. Smith, 
6 (). B. D. 561 ; 50 L. J. Q. B. 329; and sec Vernon v. Watson, [1891] 2 Q. B. at 
p. 290) ; nor can lie, in cases where the fact of the felony appears on the face of the 
statement of claim, object on this ground in point of law’ (Roope v. D'Avigdor, 10 
Q. B D. 412 ; Appleby v. Franklin, supra'). But it seems that a summary application 
may be made to have the claim struck out or stayed on this ground where the plaintiff 
is the person immediately injured by the criminal act (Appleby v. Franklin, supra).

For instances of former pleas of justification by the master of an apprentice on the 
ground that the alleged assault consistcd only of moderate chastisement of the appren
tice for misconduct, sec Penn v. Ward, 2 C. M. k R. 338 ; Linford v. Lake, 3 H. & N. 
276 ; 27 L. J. Ex. 334 ; and as to like justifications by schoolmasters, see Cleary v. 
/tooth, [1893] 1 Q. B. 465 ; 62 L. .1. M. C. 87.

As to actions for assaults upon married women, see ante, pp. 409, 858.
(///) Defences on the ground that the matter complained of was the result of inevit

able accident (Knapp v. Sahbury, 2 Camp. 500 ; Hall v. Fearnley, 3 Q. B. 919 ; sec 
Winch'd sea v. Jieekly, 2 Times Rep. 300 ; Sadler v. South Staff. Tram. Co., 23 Q. B. D. 
17, 21 ; 58 L. J. Q. B. 421 ; Stanley v. Powell, [1891] 1 Q. B. 86 ; 60 L. J. Q. B. 52, 
cited ante, p. 496), or that it was caused by the plaintiff's own negligence without any 
default on the part of the defendant (Knapp v. Sahbury, supra), should, in general, be 
specially pleaded. So also a defence of leave and licence should, in general, be specially 
pleaded (sec ante, p. 865), though, perhaps, the defence of leave and licence might be 
given in evidence under a denial of the acts complained of, in cases where the plaintiff 
merely alleges in terms an “ assault," “ battery," or “ imprisonment," without giving 
any further particulars of the nets complained of. (See Christopher son v. Pare, 11 
Q. B. 473 ; Matthew v. Ollerton, Combcrbach, 218 : Karanagh v. Gudye, 7 M.&G. 316.)
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Defoncs to an Action for Assaull ami Battery, <fr., that the Acte complained 
of were done in Self-Defence (/»).

The defendant did the acts complained of in necessary self-defence. 
Particulars -.—[State them.]

(iSlv R. S. C., 1888, App. D., Sect. VI.)

Reply thereto that the Plaintiff was lawfully endeavouring to percent the 
Defendant from trespassing on the Plaintiff's Land, and that the 
Defendant thereupon committed the Acts complained of (o).

Before and at the time when the defendant assaulted and beat the plaintiff 
the defendant was trespassing [and doing damage] upon the plaintiff’s
land, viz., upon [a field called------ , part of the plaintiff’s farm at ------ ],
and, although [verbally] requested by the plaintiff to leave the said land 
refused to do so, whereupon the plaintiff gently laid hands on the defendant 
in order to remove him, using no unnecessary force in that behalf, and the 
defendant then did the wrongful acts complained of, which were done 
under the circumstances aforesaid, and not otherwise.

Defence by two Defendants, Busier amt Servant, that the Acts complained 
of were done in Defence of the Buster's Land1 o).

At the time of the acts complained of, the defendant A’. F. was possessed 
of land, viz. [a close called------ , at------ ], and the plaintiff was trespassing

(w) The defence should give particulars showing how the necessity for the self- 
defence arose, as for instance, that the plaintiff first assaulted and beat the defendant. 
It was held, previously to the Judicature Acts, that under a joinder of issue upon a 
similar defence in the form given by the C. !.. P. Act, 1852, the plaintiff might give 
evidence of excess on the part of the defendant without replying such excess specially 
(Dean v. Taylor, 11 Rx. fi8). The plaintiff would now in general he entitled to give 
evidence of such excess without specially replying it.

(u) The owner of land is justified, as against a trespasser who disturbs his possession, 
in using force, if necessary, for the purpose of keeping possession of the land and of 
removing the trespasser from it ( Wearer v. Bush, 8 T. It. 78; Bosk v. Parker, 1 Bing. 
N. C, 72 ; Oakes v. I feed. 2 M. ,V \V. 781 ; 3 Ik. 150). So if an owner of land, who has 
been wrongfully kept out of possession by a person without title, forcibly enters thereon, 
no action will lie against him for damages for the forcible entry, although he may 
thereby render himself indictable under the 5 Rio. 2, slat. 1, c. 8 {Harrey v. Brydges. 
14 M & W. 437 j Blades v. Higgs, 10 C. B. N. S. 713; Il H. L. C. 621 ; 30 L. J. C. p! 
347 ; 34 Ik. 286) ; but it scents that he may be liable for an independent wrong 
committed by him in the course of such entry. (<ee ante, p. 503.)

If a tres|tass on land is forcibly made, the owner justifyingan assault, Ac., in defence 
of his possession need not allege or prove a previous request to the plaintiff to desist 
fPolkinlwrn v. Wright, 8 Q. B. 107 ; Green v. Goddard, 2 Salk. 641 ; Wearer v. Both, 
8 T. B. 78).

A defendant may plead in justification of an assault that it was necessarily committed 
in order to prevent the plaintiff from continuing, in spite of protest, to interrupt the 
taking of goods as a distress by the defendant. (See Field v. Adames, 12 A. k E. 649.)
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upon and doing damage to the said land, whereupon the defendant E. F. 
[verbally] requested the plaintiff to leave the said land, which the plaintiff 
refused to do ; and thereupon the deft ndant E. F., in Ilia own right, and 
the defendant O. H., as the servant of the defendant E. F. and by his 
command, gently laid their hands on the plaintiff in order to remove him 
[and removed him] from the said land, doing no more than was necessary 
for that purpose, which is .vhat is complained of.

l)ifaire that Hit Acts complained of were done by Hie defendant in Defence 
of his House (y).

At the time of the alleged trespasses the defendant was [assessed of a
dwelling-house [describe the house shortly, e.y., No. —,------Street,
----- ], and the plaintiff was trespassing therein and making a noise and
disturbance, whereupon the defendant [verbally] requested the plaintiff to 
cease from so doing and to leave the said house, which the plaintiff refused 
to do ; and thereupon the defendant gently laid his bauds on the plaintiff in 
order to remove him [and removed him] from the said house, doing no 
more than was necessary for that purpose, which are the alleged trespasses.

Ace also forms of /ileus under the old system justifyiny an assault in 
precentiny the plaint iff from breakiny into the defendant's house: Wearer 
v. hush, 8 T. R. 78 ; Grant v. Moser, f> M. & G. 128; or into the defendant's 
close: Tooker v. Halcomb, 4 Bing. 188; Polkinhorn v. Wright, 8 Q. 1$. 
1117 ; and justifyiny an arrest, in defence of the defendant's house and 
because the plaintiff was commit tiny a breach of the peace: Timothy \. 
Huskissnn, 2 M. & W. 477 ; Webster v. 11 lj. B. 811 ; and see
Grant v. Moser, ."> M. & G. 128 : Haynes v. Brewster, 2 Q. B. 877»; 
Simmons v. Millinyen, 2 C. B. .">24 ; Jordan v. Gibbon, 8 P, & F lio7 j 
8 B. T. N. S. 881.

Defence that the Acts complained of were done in the Defence of the 
Possession of Goods (q).

Before and at the time of the alleged trespasses the plaintiff' had wrong
fully in his possession goods of the defendant [or, of./. A'.], that is to say, 
[describe Iheyooils shortly,’] against the will of the defendant [or, of the said

(p) See preceding note.
(y) An owner of goods is justified in using force, if necessary, in order to defend his 

possession of them and to prevent their wrongful removal (Blade» v. Ilujtjs. ante. p. 1)24 : 
and see also, as to this defence, Polkinhorn v. Wrightt 8 Q. B. 197 ; Wisdom v. Ifudnoti. 
8 Tyrrw. 811 ; Chamber» v. Miller, 13 U. B. N. S. 12f> ; 32 L. J. C. P. 30 ; Morant v. 
(Inimhrrlin. (i 11. & N. MO ; (iatjlard v. Morris, 3 Kx. t>9‘> ; Hudson v. Slade,\3 F. 
A F. 39V).
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J. Al.], uud was about unlawfully to take and carry away the said goods and 
convert them to his own use ; and the defendant [as the servant of the said 
J. K. and by his command] then [verbally] requested the plaintiff to refrain 
from carrying away the said goods and to give them up to the defendant, 
which the plaintiff then refused to do ; and thereupon the defendant [as 
the servant of the said J. K., and by his command] gently laid his hands 
on the plaintiff in order to take [and took] the said goods from him, doing 
no more than was necessary for that purpose, which are the alleged 
trespasses.

Defence justijyiny an Arrest ami Imprisonment on Suspicion of Felony (r\

On [or, On or about] the-------------, 19—, [or, Before any of the alleged
trespasses], certain goods of the defendant, viz. [describe the youds shortly],

(r) The justification of an arrest and imprisonment on the ground of an offence 
having been committed differs in the case of a private individual and in that of a 
constable.

If a private individual states facts to a constable, who thereupon on his own responsi
bility arrests a person, or if he procures a magistrate to issue a warrant for taking a 
pei-son, the imprisonment is not his act, and lie may show this under a denial that he 
arrested or imprisoned the plaint iff (,Stonchouse v. Elliott, 6 T. R. 315; Barber v. Boll i tison, 
1 C. to. M. 330 ; West v. Smallwood, 3 M. k W. 418 ; Brown v. Chapman, 6 C. B. 305 ; 
Brandt v. Craddock, 27 L. J. Ex. 314 ; Grinham v. Willey, 4 H. & N. 490 ; 28 L. J. Ex. 
242). A private individual is justified in himself arresting a person, or ordering him to 
be arrested, where a felony has been committed, and he has reasonable ground of sus
picion that the person arrested is guilty of it (Beckwith v. Philby, 0 B. & C. 035 ; 
Mathews v. Biddulph, 3 M. Si (l. 390). A private individual is justified in arresting 
persons committing a breach of the peace in his presence, or in giving them in charge 
to a constable at the time of the breach and so long as there is danger of a renewal 
(Timothy v. Simpson, 1 C. M. & 11. 700 ; Ingle v. Bell, 1 M. & W. 516 ; Grant v. Moser, 
5 M. A: G. 123 ; Baynes v. Brewster, 2 Q. B. 375 ; Price v. Seeley, 10 Cl. & Fin. 28). 
A private individual is not justified in arresting or causing a person to be arrested on a 
charge of misdemeanor (Mathews v. Biddulph, 3 M. «k G. 390), except in the case of a 
breach of the peace under the circumstances above mentioned, and except incases where 
there is special statutory provision enabling such arrest to be made. (See, for instance, 
24 & 25 Viet. c. 90, s. 103.)

A constable is justified in arresting a person without a warrant, upon a reasonable 
suspicion of a felony having been committed and of the person being guilty of it, 
although no felony has in fact been committed, and whether the reasonable grounds 
for suspicion are matters within his own knowledge or aie facts stated to him by 
another (Beckwith v. Philby, 0 It. <k C. 035 ; Jfobbsx. Branseomb, 3 Camp. 420 ; Baris 
v. Hassell, 5 Bing. 354 ; Hogg v. Ward, 3 11. A: N. 417 ; 27 L. J. Ex. 443). A constable 
is not in general justified in arresting a person for a misdemeanor without a warrant 
(Co* v. Gaunt, 3 B. <k Ad. 798 ; Gridin v. Coleman, 4 11. ik N. 205 ; 28 L. J. Ex. 134) : 
but he is justified in arresting without a warrant persons committing a breach of the 
peace in his presence (Timothy v. Simpson, 1 V. M. <k It. 700 ; Derecourt v. Corhishlcy, 
5 E. <k B. 188), and whilst there is danger of a renewal (It. v. Light, 27 L. J. M. C. 1), 
though not after the breach and danger of renewal have ceased (It. v. Walker, 23 L. J. 
M. C. 123 ; It. v. Marsden, L. It. 1 C. C. 131) ; and he may arrest persons given in 
charge by one who has witnessed the breach of the peace, where there is danger of 
immediate renewal (Timothy v, Simpson, supra'). A constable at common law is not
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were feloniously stolen from the [defendant’s] house, No. —, -----  Street,
----- , by some person unknown to the defendant ; whereupon the defen
dant, having, on the grounds hereinafter mentioned, reasonable and probable 
cause for suspecting, and suspecting that the plaintiff was the person who 
had feloniously stolen the said goods as aforesaid, gave the plaintiff into 
custody to a policeman duly authorised in that behalf and caused the 
plaintiff to be imprisoned in a police station [according to the allégations in 
the statement of claim] in order that he might be dealt with according to law 
in respect of the premises, which are the matters complained of [or, the 
allege ! trespasses].

Particulars of the grounds of suspicion above referred to are as follows :— 
[State them.]

justified in imprisoning a person on suspicion that he has committed a misdemeanor 
{(in(tin v. Coleman, 4 H. Ac N. 265 ; 28 L. J. Ex. 134) ; but he is justified in doing so 
in certain cases under the Metropolitan Police Acts (see Justice v. Gosling, 12 C. B. 
39 ; Bowditch v. Batch in, 5 Ex. 378 ; Hadley v. Perks, L. It. 1 Q. B. 444 ; 35 L. J. 
M. C. 177) ; and sec as to arresting offenders under the 24 Ac 25 Viet. c. 96 (relating to 
larceny and similar offence-;), ss. 103, 104 ; under the 24 Ac 25 Viet. c. 97 (relating to 
malicious injuiics to property), s. 57 ; under the 24 A: 25 Viet. c. 99 (relating to 
offences respecting the coin), s. 31 ; under the 24 Ac 25 Viet. c. 100 (relating to offences 
against the person), s. 66.

Under the former practice it was necessary to aver in the plea with particularity 
the grounds of suspicion, in order that the Court might judge whether the suspicion 
was reasonable, and if the grounds of suspicion were insufficient, the plea was bad on 
demurrer (Mure v. Kaye, 4 Taunt. 34 ; Smith v. Shirley, 3 C. B. 142 ; see Broughton 
v. Jackson, 18 Q. B. 279). It seems that particulars of the grounds of suspicion should 
likewise be given in defences under the Judicature Acts.

The reasonable and probable cause for suspicion is a question of law for the Court 
to decide, upon the facts found by the jury (Baris v. Bussell, 5 Bing. 354 ; Pant on v. 
Williams, 2 Q. B. 169 ; West v. Baxendale, 9 C. B. 141 ; Ifailes v. Marks, 7 H. & N. 

56 ; 30 L. J. Ex. 389 ; Lister v. Perryman, L. It. 4 11. L. 521 ; 39 L..). Ex. 177, where 
see also as to what constitutes reasonable and probable cause : and see ante, 
p. 424).

It is the duty of every person arresting another for an offence to take him before a 
justice as soon as he reasonably can ; and the law gives no authority even to a justice 
to detain a person suspected, except for a reasonable time until the case may be 
examined into ( U right v. Court, 4 B. Ac C. 596). A constable cannot justify handcuffing 
a person except by the necessity to prevent his escape (Ik.).

Au action will lie against the governor of a gaol for detaining a prisoner after the 
expiration of his sentence (Migotti v. Col rill, 4 C. V. D. 233) ; but the governor is 
protected if he has acted in obedience to and in conformity with a warrant of commit
ment issued by a Court having jurisdiction, and on the face of it valid (Henderson v 
Preston, 21 Q. B. D. 362 ; 57 L. J. Q. B. 607).

As to special statutory defences in actions against public authorities or persons 
acting in execution, or intended execution, of a statute, or of public official duties, see 
“ Public Authoritiesante, p. 901 ; and see “ Limitation, Statutes of,” ante, p. 875 
*• Police” ante, p. 897 ; “ Tender of Amends,” ante, p. 919.

As to justification under process, see ante, p. 898.
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Defence justifying an Assault in sto/i/iiny an Affray, amt to preserve the
Peace («).

At the time of the alleged trespasses [or, the acts complained of] the 
plaintiff made an assanlt upon J. K. and was beating him, in breach of the 
peace, whereupon the defendant gently laid his hands on the plaintiff in order 
to preserve the peace, and to prevent the plaintiff from further beating the 
said J. A'., doing no more than was necessary for that purpose, which are 
the alleged trespasses [or, the matters complained of].

Defence justifying an Imprisonment to prevent an Assault on the Defendant 
and to preserve the Feace («).

Immediately before the alleged trespasses [or, the acts complained of] the 
plaintiff assaulted and beat the defendant in breach of the peace, and was 
about further to assault and beat the defendant and to break the jieace, 
whereupon the defendant, to prevent the plaintiff from further assaulting 
and beating him and to preserve the peace, gave the plaintiff into custody 
to a policeman duly authorised in that behalf, in order that lie might be 
dealt with according to law [and the said policeman accordingly took the 
plaintiff into custody, and conveyed him in custody to, and imprisoned 
him for a reasonable time at the said police station, for the purjiose of 
taking him before a police magistrate] in respect of the premises, which 
are the alleged trespasses [or, the matters complained of].

Defence justifying an A rrest for a Felony committed by the Plaintiff If).

On the-------------, 19— [or, Before the alleged trespasses], the plaintiff
had, at ------, in the county of------, feloniously stolen certain goods [of
the defendant], namely, [describe the goods shortly] ; wherefore the détendant 
gave the pilaintiff into custody to a policeman duly authorised in that behalf, 
and caused him to be imprisoned in a police station in order that he might 
lie dealt with according to law in respect of the said offence, which arc the 
matters complained of [or, the alleged trespasses].

See forms of a plea—That the plaintiff seized the defendant's horse whilst 
the defendant urns driving atony a highway, and the defendant committed

(«) See preceding note.
(J) A justification alleging the commission of a felony by the plaintiff should 

not lie pleade 1 except where the defendant cannot support a defence of justifica
tion on reasonable grounds of suspicion at the time, and can certainly prove the 
felony. The fact that such a defence has been pleaded without sufficient grounds 
may be taken into account by the jury in estimating the damages (Wttneick v. 
Fculkes, 12 M. it W. 507).
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the trespass in removing him: see Oaylard v. Morris, 3 Ex. 695; oj justi
fication of an assault to prevent the plaintiff unlawfully rescuing a distress 
taken tnj the defendant: Field v. Adames, 12 A. & E. 649 ; of justification of 
an assault by a landlord in turning a tenant out of his house after the expira
tion of the tenancy : Newton v. Hartand, 1 M. & G. 644 ; ami see Harvey v. 
bridges, 14 M. & W. 437 ; Davison v. Wilson, 11 Q. B. 890 ; of justification 
of an assault in turning the plaintiff out of a public house for disorderly 
conduct: Oakes v. Wood, 2 M. & W. 791 ; Howell v. Jackson, 6 C. A P. 
723 ; Ingle v. Bell, 1 M. & W. 517 ; Webster v. Watts, 11 Q. B. 311.

See a plea to an action for an assault and battery, that the defendant was 
summoned by the plaintiff for the same tres/msses before justices, who dis
missed the complaint, and delivered to the defendant a certificate of such 
dismissal (9 Oco. 4, e. 31, ss. 27, 28 ; 24 cj- 25 Vvt. c. 100, ss. 42—46) : 
Skuse v. Davis, 10 A. & E. 635 ; Queen v. Robinson, 12 A. & E. 672 ; 
Tunnicliffe v. Tedd, 5 C. B. 553 ; Hancock v. Romes, 1 E. & E. 795 ; 
28 L. J. M. C. 196 ; Costar v. Helheringtoii, 28 L. J. M. C. 198 ; 1 E. & E. 
802 ; and see, as to this defence, Bradshaw v. Vaughton, 9 C. B. N. 8. 103 ; 
30 L. J. C. P. 93 («).

See a plea of conviction of the assault ami payment of the penalty 
imposed : Hartley v. Hindmarsh, L. 11. 1 C. P. 553 ; 35 L. J. M. 6. 254. 
(See also the statute 16 Viet. c. 80 (an Act for the Prevention of Assaults on 
Women and Children), s. 1, which makes a conviction under that statute a 
bar to all future proceedings, civil or criminal, in respect of the same assault ; 
and see 24 A 25 Viet. c. 100, s. 43.)

See a pteu of justification of an assault by justices in turning the plain tifi 
out of their Court ; l 'oilier v. Hicks, 2 B. & Ad. 663 (x).

(«) It in a good defence to an action for assault or battery that a complaint has pre
viously been made against the defendant before magistrates in respect of the same 
assault or battery, and that the defendant thereupon either obtained a certificate of 
dismissal of the complaint after a hearing thereof on the merits, or was convicted of 
tlic offence charged and paid the whole amount adjudged to be paid, or suffered the 
imprisonment awarded in respect of it. (See 24 & 25 Viet. c. 100, ss. 44, 45 ; Ihrtteij 
v. Hindmarsh, !.. 11. 1 C. P. 553 ; 35 L. J. M. C. 254 ; Loire v. Horicurth, 13 L. T, 207 : 
Mttsper v. Brown, 1 C. P. D. 07 ; 45 L. J. C. P. 203 ; and see Haneochv. Somes, supra ; 
Costur v. Hetherington, supra ; Reed v. Nutt, 24 Q. B. D. 000.) But the fact that a 
servant who has committed an assault in the course of his employment has been con
victed and has paid a fine for it, is no defence to an action against the master for the 
same assault (Dyer v. Munday, [1805] 1 Q. B. 742 ; 04 L. J. Q. B. 682).

(■r) Justices of the peace may justify expelling from their Court a person who wrong
fully persists in interfering with the pr. ceedings (Cottier v. Hicks, supra) ; and revising 
barrisiers may plead a similar justification. (See 28 Viet. c. 30, s. 10, and Willis v. 
Muelachlan. 1 Ex. 1). 370 : 45 !.. .1. Q. B. 080.)

B.I-, 8 u
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Defence by a Railway Company lo an Action for Assault aiut False 
Ini/irisonmi nt, denying the Charges, and alleging that, if committed 
by a Serrant of the Company, it was not within the Scope of his 
Employment (y).

1. The defendants, did not, by themselves or by their servants, assault 
or imprison the plaintiff, or give him into custody.

2. If, which is not admitted, any servant of the defendants committed 
the acts complained of, or any of them, it was not within the scope of his 
employment so to do, and he did not do so by the direction of the defendants, 
or on their behalf.

Defence by a Railway Company to an Action for Assault in ejecting the 
Plaintiff from one of their Carriages, Hud he was unlawfully trafel
ling without a Ticket (z).

1. The acts complained of were done by the servants of the defendants 
under the circumstances following, and not otherwise. The plaintiff was 
at the time of the committing of the said acts unlawfully travelling or 
attempting to travel in a carriage of the defendants upon their railway 
without a ticket and without having previously paid his fare [and with 
intent to avoid payment thereof], andithe said servants, after requesting the 
plaintiff to alight from the said carriage, upon his refusing and neglecting 
so to do, gently removed him from such carriage, using no more force than 
was necessary for such purpose, which is the alleged assault.

2. Except so far as they are above admitted the defendants deny each 
and all of the allegations in the statement of claim.

Defence by a Railway Company under the Regulation of Railways Act, 
1889 (.">2 it 5:1 Viet. c. 57), s. 5, justifying the Detaining of a 
Passenger (a).

The plaintiff, l icing a passenger on the defendants’ said railway, was 
requested by a duly authorised servant of the defendants to produce and

(y) See ante, p. 434.
(.-) A person unlawfully in one of the carriages of a railway company, attempting to 

travel without having paid his fare and without a ticket, may, after being requested 
to alight, upon his neglect to alight, be removed therefrom by force, no more force 
being used towards him than is necessary for effecting his removal. (See Glover v. 
L. X S. II . Ry. Co., L. It. 3 Q. It. 25, 28 ; 37 L. J. Q. B. 57 ; McCarthy v. Dublin and 
Wexford Uy. Co18 W. It. 752, 753 ; Ir. It. 5 C. L. 244 ; Duller v. .1/. .S'. X L. Jty. tk, 
21 Q. B. D. 207, 210 ; 57 L. J. Q. B. 554.)

A person found travelling without a ticket, who has previously paid his fare and 
taken a ticket which he has lost or mislaid, cannot be regarded as a trespasser and thus 
ejected (Duller v. M. S. <<• L. Ry. Co., supra).

(_//) The principal enactment giving to railway companies a special i »owcr to detain
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deliver up a ticket showing that his fare was paid, and the plaintiff, having 
failed either to produce or deliver up such ticket or to pay his fare, refused 
on request by such servant of the defendants to give his name and address 
whereupon the plaintiff was detained by an officer of the defendants until 
he gave his name and address [or, until he could conveniently he brought 
before a justice], which is the alleged grievance.

See ,/. film by a rail tray com gang justifying an arrest under the aat/writy 
of their Art for an offence committed against a bye-law of the company : 
('hit ton v. London and Croydon Hait tray Co., 16 M. & W. 212; Eastern 
Counties lly. Co. v. Broom, G Ex. 314 ; and a /dm of justification by a railway 
<om/tan y of an assault in removing the /da in tiff from the line ; Manning v. 
Eastern Counties lly. Co., 12 M. & W. 237.

Defence to an Action for Damages for Assault in forcibly ejecting the 
Plaintiff from a Public Meeting, brought against the Chairman of the 
Meeting and another ger son : see ante, p. 41)9 (b).

1. There was no special invitation given to the plaintiff to attend the 
said meeting. The meeting was one in support of the candidature of

offending passengers is the Regulation of Railways Act, 188V, s. 5 (2), which is as follows : 
*• If a passenger having failed either to produce, or if requested to deliver up, a ticket 
showing that his fare is paid, or to pay his fare, refuses, on request by an officer or 
servant of a railway company, to give his name and address, any officer of the com
pany or any constable may detain him until he can be conveniently brought before 
some justice or otherwise discharged by due course of law.”

Under this section there is no justification for detaining a passenger after he has in 
fact given his true name and address, for the purpose of enabling inquiry to be made 
as to whether the name and address is truly given or not ; and if the passenger is thus 
detained pending inquiry the company must, to justify, prove that it was not truly 
given (Knights v. L. C. if 1). ltg. Co., 62 L. J. Q. B. 378). If after a passenger has paid 
his fare and given up his ticket to the company's servants, the ticket is again asked for 
by another servant, a detention of the passenger who is thus without a ticket cannot 
be justified although he refuses to give his name and address (per Darling, J., Saunders 
v. L, d X II". Ry. Feb., 1900, m ret. edit.).

By s. 103 of the Railways Clauses Act, 1845 (as amended by the Stat. Law Rev. Act. 
1892), ‘‘if any person knowingly and wilfully refuse or neglect, on arriving at the 
point to which he has paid his fare, to quit ” the carriage, he is liable to a penalty not 
exceeding forty shillings, and by s. 104 of that Act he may be apprehended and 
detained until he can conveniently be taken before a justice, or until he be otherwise 
discharged by due course of law.

(h) The chairman of a meeting is not regarded as the master of those attending or 
keeping order at the meeting, so as to be liable for acts done by them without his 
express order or directions. He is liable only for what he does or orders to be done 
(Lucas v. Mason, L. R. 10 Ex. 251 ; 44 L. J. Ex. 145).

If the meeting is on laud which is at the time private property, so that the plaintiff 
is only there by the leave and licence of the proprietor, whether the permanent or 
temporary proprietor, such licence may in general be revoked, and the plaintiff thereupon

3 o 2
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Mr.------for the representation of-------in Parliament, and for no other
purpose, and the only invitation was a general one inviting those interested 
in that object to attend. The room in which it was held was engaged by 
the said Association and was in their emulation and control, and the 
defendant C. L. was, hy their consent and on their behalf, the chairman of 
and in control of such meeting.

2. 3 he plaintiff noisily interrupted the speakers at the said meeting and 
prevented them from being heard, and disturbed the said meeting, and 
prevented it Irom proceeding, and thereupon and to restore order the said 
('. L). requested the plaintiff to refrain from further thus interrupting the 
speakers and obstructing and disturbing the said meeting, and, upon his 
continuing to do so, requested the persons near him, including the said E. 
to try to keep him quiet, wher .pon the said E. finding it impossible to 
do so, requested him to retire .mm the said meeting and to leave the said 
room, and u]h>ii his refusal so to do gently laid hands upon him and removed 
him from the said room and the said meeting, using no more force than 
was necessary for that purpose.

!!. Except so far as is above stated the alleged assault and trespass is 
denied.

I. The plaintiff was not injured to the extent alleged or at all.
5. The defendant G. D. did not direct the defendant E. either to 

remove or to eject the plaintiff, and if the said E. did (which, except so 
fur as is above expressly admitted, is denied) commit the acts complained 
of, it was not by the direction or with the authority or under the orders of 
the defendant (. D.

6. If the plaintiff was in the said room and at the said meeting by the 
invitation of and with the leave and licence of the said Association such 
invitation and leave and licence were, under the circumstances aforesaid, 
withdrawn, before the commission of the acts complained of, and he was 
removed therefrom as stated in (mragruph 2 above, after havingbeen requested 
to retire, and after having refused so to do ns in that paragraph stated.

See il yilea of justification of un assault in er/ieltini/ the jilainlijt from u 
church fur intlecenl conduct ; Hart'ey v. Cook, !l Bing. 728 ; Williams v. 
(ileuisler, 2 It. & C. Gil!) ; Worth v. Terrini/ton, 13 M. & W. 781 (r)| of 
justification tf un nstaull In/ the minister of u church in tiirnini/ the jilaiatiff

becomes a trespasser wlm may. alter tvlasmg to withdraw on request, be ejected. (See 
Hiss/ v. Leudhittee, 13 M. Si W. 838 ; In I lot/ v, 7/m/, 1 C. Si I*, ti.)

This would not apply, it is supposed, to a |«rsoii having un absolute right to attend 
the meeting, us, for instance, a shareholder attending a general meeting of the 
company.

(c) As to justifications in action, brought by jH tMiii' who have been turned out of a 
church for wrongfully persisting in interrupting tin* service, m-c Hurtlei/ v. /be*. !' 
fling. 728 : II ml It v. Teerisgtos, 13 11. X IV. 781 ; ami a. to a churchwarden forcibly
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irhn was cleric In Hit church, out of I he vestry-room after an order In leave it : 
Jackson v. Courtenay, 8 E. & li. 8 ; of justification of an assault in expelling 
the plaintiff from a select vestr y meeting as an intruder : Dobson v. Fatty, 7 
King. 305.

Defence of the Statute of Limitations (d) : see mite, p|>. 873. 874.

II. To Goods (e).
Denial of the Seizure alleged.

The defendant did not take or seize or carry away the said goods or any 
of them.

Denial of the Plaintiff's Property in the Goods (/).

The said goods [or, chattels, or, as the case may be\ were not [nor were 
any of them] the plaintiff’s.

(See R. S. C., 1888, App. I)., Sect, VI.)

preventing n person from entering a church for the purpose of attending service there 
<cc Taylor v. Tint Ron, 20 Q. B. D. 071 ; ‘>7 L. J. Q. B. 216.

By the Lunacy Acts, 1800 and 1891 (53 Viet. c. 5 ; 54 k 55 Viet. c. 05), protection is 
afforded to persons acting in good faith and with reasonable care for nets done by them 
in pursuance of those statutes, and they arc further entitled to the benefit of the pro
visions of the Public Authorities Protection Act, 1893(50 k 57 Viet. e. 61), which 
repeals s. 331 of the Lunacy Act, 1890. By s. 330 of the last-mentioned Act, such 
persons are not to Ixi liable, whctln-r on the ground of want of jurisdiction or on any 
other ground, for acts done in pursuance of those statutes, and a power is, by s. 330 (2). 
given to stay proceedings if the Court or judge is satisfied that there is no reasonable 
ground for alleging want of good faith or reasonable care. (See under former Acts, 
Xorrit v. Seed, 3 Ex. 782; Lone v. Fo.r, 15 Q. B. I). 607 ; 54 L. .1. (j. B. 501 ; 12 
App. Cas. 206 ; 50 L. J. Q. B. 480.)

(rf) The period of limitation under the 21 Jac. 1, c. 16, s. 3, for actions for trespass 
to the person is four years. (Sec ante, p. 873.) As to limitation in actions against 
public authorities or persons specially privileged by statute, see “ Police,'* ante, p. 897 : 
“Justice of the Peace," ante, p. 418 ; “ Public Authorities," ante, p. 901.

(c) See ante, p. 499. As to the effect of a denial of the acts complained of, see ante, 
pp. 527, 529.

All matters of excuse or justification must lx> specially pleaded, and the plaintiff's 
proj>erty in the iroods, if disputed, must be expressly denied, or stated not to be 
admitted.

As to cases in which public authorities or persons acting in execution of a statute, or 
of public official duties, are privileged to avail themselves of special statutory defences 
sec “ Public Authorities," ante, p. 901.

(/) Under the issue raised by a denial of the plaintiff’s property in the goods, the 
plaintiff must prove that he had possession of the goods, or a right to immediate posses
sion of them at the time of the trespass. (Sec ante, p. 822.) The fact of possession is 
prima facie evidence of the right of present property, and therefore sufficiently estab
lishes this issue against a wrong-doer who does not show a better right or authority 
(Elliott v. Kemp, 7 M. .V: W. 312 ; Carnaby v. M'elby, 8 A. k E. 872). The defendant
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Defence of f,eave and Licence : tee ante, p. fUIi.

Defence that the Defendant tone Joint Owner of the Goode with the 
Plaintif : see “ Conversion," ante, p. 824.

Defence justifying the Removal of Good» cnr.umhering the Defendant's 
Premises (g).

At the time nf the alleged trespass the defendant was possessed of a 
house, No. —,------Street,-------, and the goods referred to in the state
ment of claim were then wrongfully in the said house, encumbering the 
same [and doing damage there to the defendant], whereupon the defendant 
took the said goods and removed them from his said house to a small and 
convenient distance, and there left the same for the plaintiff's use doing no 
more than was necessary for that purpose, which is the alleged trespass.

Defence justifying the Taking and Detaining of Cattle which laid strayed 
on In the Defendant's Close (g).

At the time of the alleged trespasses [«/•, matters complained of] the 
defendant was |assessed of a close, at------, called------, whereon the cattle

cannot in such n case set up a jit* tertii, unless he can also show an authority in him
self to act under it. (Sec ante, pp. 347, 500.) But where the plaintiff was not in actual 
jiossession in fact at the time of the trespass, and therefore relics on evidence of mere 
legal title, the evidence may set up a jnntertii to rebut the plaintiff's evidence (Cathden 
v. Barrotr, 9 Ex. 514 ; Isa he v. Lttreday, 4 M. k 0 . 972 : Richards v. Jenhin*, 17 
Q. B. 1». 544 ; 18 Q. B. I). 451).

(g) A person may remove from his land the goods of another which are there wrong
fully, and is not lxnind to im|>ound them (Rea v. Shetrard, 2 M.fc W. 424,42(1 ; Arkland 
v. Lut ley, U A. A E. 879 ; and see Dreirell v. Ttnrler, 3 B. & Ad. 735 ; Pratt v. Pratt, 
2 Ex. 413). So also if a man finds cattle trespassing on his land, lie may chase them 
out, and is not bound to distrain them damage feasant (Tyrringhant's rate, 4 Rep. 38 b, 
cited in Rea v. Steward, supra). But, if the plaintiff's cattle have strayed upon the 
land by reason of the defendant's neglect to repair fences which lie was bound to repair 
lietwcen his land and the plaintiff's adjoining close, the defendant, though he may 
drive them back into the plaintiff's close is not justified in chasing them into an adjoin
ing highway and leaving them there (Carrather* v. Jfolli*, 8 A. & E. 113). If in such 
case the defendant justifies on the ground that the cattle were trespassing on his land, 
a reply that they strayed on to the defendant's land by reason of his breach of an 
obligation to repair fences may easily be framed from the form of defence given, ante. 
p. 911. (See Oooitnyn v. Chereley, 4 H. k N. 631 ; 28 L. .1. Ex. 298 ; Bullcn k Leake. 
3rd ed., p. 800 ; and sec also Jlarher v. Whiteley, 34 L. J. Q. B. 212 : “ Rejdcrin," ante, 
p. 911.) So the plaintiff may reply any facts showing that the goods or cattle removed 
by the defendant were rightfully on the defendant’s land. (See Holding v. Pigott, 7 
Bing. 465.)

If the defendant justifies ns the servant of another who was possessed of the house
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were wrongfully trespassing and doing him damage ; and the defendant, 
not knowing to whom they belonged, took them in his said close, and led 
them away to a convenient place near to the said close, and placed them 
therein for the purpose of safely keeping them for the owner thereof, and 
there kept them in safe custody until he had notice that they were the 
cattle of the plaintiff, which are the alleged trespasses [or, matters 
complained of].

See a form of defence justifying a seizure under a hill of side, “ Hill 
of Sale," ante, p. 810.

See a form of a idea Iliai the plaintiff had mired up his poods with those of 
the defendant so llial they could not he se/nirnled, and the defendant unavoid
ably commuted the alleyed trespass in lakiny possession of his own yoods ; 
Wyatt v. While, 5 H. & N. 871 ; 20 L. J. Ex. 108 ; of a plea to an nclion 
of Ires/ms, for driving and chasing the plaintiff’s sheep, llial the defendant 
drove them off his land on which they had strayed ; Stennel v. Hogg, 1 
Wins. Saund. 220 ; Carruthers v. Hollis, 8 A. & E. 113 ; and see Rea v. 
Sheward, 2 M. & W. 424, 426 ; of a plea justifying the removal of the plain
tiff's waggon which was encumbering the defendant's dose: Holding v. 
Vi got t, 7 Bing. 46Ü ; of a replication of a right by the custom of the country 
lo come on Ihe land with a waggon to remove a crop as outgoing tenant : lb.

III. To Land (A).

Denial of the Breaking or Entry alleged.

The defendant did not [by himself or by his servants] break or enter 
[or, trespass upon] the said close [or, the said land, or, as the case mag 
be, denying s/iecifleally the arts alleged in the statement of claim].

or land, Ac., from which the good» were removal, he must slate that he was such ser
vant and that he octal under hi» master’s authority. (See jmst, p. 988 ; and see. for 
instance» of former pleas of this kind, Adtland v. Lntleg, supra ; Melting v. Irak, 
Hi C. B. «82 ; Pratt v. Pratt, 2 Ex. 413.)

(h) See arte. pp. 501—804. As to actions to recover mesne profits, sec ante, p. 233. A 
denial of the acts complained of operates only as adenial that the defendant committed 
the alleged trespass to the land mentional.

All matters of excuse or justification must he specially pleaded, and if the plaintiff's 
property in the land is disputai, the defendant must expressly deny or refuse to admit 
it, or must set up title in himself or in some third party by whose authority he octal.

As to the title necessary to maintain trespass, see ante, p. 502 ; and, as to actions by 
a married woman, see ante, pp. 403, 858 ; and, as to actions by a mortgagor who 
is in possession, see the Judicature Act, 1873, s. 25 (5), ante, p. 205 ; Fairetangh 
v. Marshall, 4 Ex. D. 37; 48 L. J. Ex. 146 ; see Van Oelder v. Somrhy Society, 
44 Ch. D. 374. The fact of possession is prima facie evidence of title, and there
fore is sufficient to sustain the plaintiffs case against a mere wrong-doer who
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Defence justifying under Statutory Powers (»').

The acte complained of were acta done l>y the defendants under and by 
virtue of and in pursuance of the powers conferred upon them by the 
statute [state what, setting forth or specifying the sections relied on].

Denial of the Plaintiff's Property in the Land (k).

The said land [or, house, &c., as the case may be] was not the plain- 
tiff>.

cannot show a bitter title (Purnell v. young, 3 M. & W. 288 ; H ath v. Milwant, 2 
Bing. N. C. 98 ; Matson v. Cook, 4 Bing. N. C. 892 ; Neiclands v. Holmes, 3 Q. B. 679 ; 
Every v. Smith, 26 L. J. Ex. 344).

(0 Where an act which would otherwise be a trespass or wrongful is done under the 
authority of an Act of Parliament, it is, in general, necessary to plead specially in the 
defence that it was so done, giving either in the body of the pleading or in the parti
culars a reference to the statute relied on (see National Telephone Co. v. Baker, [1893] 
2 Ch. 186,189 ; 62 L. J. Ch. 699). In the few cases in which the defence of Not Guilty 
by Statute is still pleadable, that defence may be used but it will generally be found 
better to plead specially. (See ante, p. 886.)

As to the defence that the acts complained of were acts which the defendants were 
required or authorised to do by statute, see further, “ Injunction,” ante, p. 859 ; L. B. <$• 
S. C. By. Co. v. Truman, 11 App. Cas. 45 : 55 L. J. Ch. 354 ; Evans v. M. S. L. Ry. Co., 
36 Ch. D. 626; Harrison v. South teark Water Co., [1891] 2 Ch. 409 ; 60 L. J. Ch. 630 ; 
Rapier v. London Tram. Co., [1893] 2 Ch. 588 ; 63 L. J. Ch. 36 ; National Telephone Co. 
v. Baker, [1893] 2 Ch. 186 ; 62 L. J. Ch. 699 ; Att-Gen. v. Met. Ry. Co., [1894] l Q. B. 
384; East Fremantle Corporation v. Annois, [1902] A. C. 213 ; 71 L. J. P. C. 39; 
Canadian Pacifie Rail. v. Roy, [1902] A. C. 220 ; 71 L. J. P. C. 61 ; Jordeson v. Sutton, 
Sfe. Gas Co., [1899] 2 Ch. 217 ; 68 L. J. Ch. 457 ; and sec further, ante, p. 454.

In certain cases public authorities, or persons acting in execution of a statute, or of 
public official duties, are privileged to rel.v upon special statutory defences, such ns 
tender of amends. (See “ Public Authorities," ante, p. 901.)

As to injunctions to restrain trespasses, see ante, pp. 413, 502.
(k) It seems that under the denial of an allegation that the land, &c.. was the 

plaintiffs, the defendant, to disprove the plaintiff’s right of possession, may assert a 
light of possession or title in himself, or in another under whose authority he acted 
(see, as to the constructV n of former pleas of this kind, Purnell v. Young, 3 M & W. 
288 ; Jones v. Chapman, 2 Ex. 803 : Slocombe V. Lyall. 6 Ex. 119 ; Wilkinson v. Kirby, 
15 C. B. 430, 443 : Gibbs v. Crvikshank. L. R. 8 C. P. 454 ; 42 L. J. C. 1*. 273), but it 
would be advisable in most cases to plead these facts specially.

Under the at ove defence, it is not sufficient for the defendant to prove that the 
plaintiff, being in possession, in not the true owner, unless he himself is, or unless he 
can justify his acts by the authority of the true owner. He cannot assert the bare 
title of a third person, except for the purnose of proving that he*acted under the 
authority of tl at title (Chambers v. Donaldson. 11 East, 66 ; Jones v. Chapman, 2 Ex. 
803). The plaintiff may show a het'er right in a th rd person in order to rebut a 
prima facie title asserted by the defendant. (See Brest v. Lever, 7 M. & W. 593 ; and 
sec Ryan v. Clark, 14 Q. B. 65.) A person who obtains fio-session by turning another 
out without any right or title to do so, cannot assert possession »o obtained against 
the prior possession of the latter (Rerett v. Brou n, 5 Bing. 7 ; Browne v. Dawson, 12 
A. & E. 629 ; Scott v. Brown,b\ L. T. 746 ; see Gibbs v. Cruikshank, L. R. 8 C. P. 454 ; 
13 L. J. C. P. 273).

Under this issue it is sufficient for the defendant to show that he is the owner of
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Defence that the Land was the Freehold of the Defendant (l).

At the time of the alleged trespass the land [or, house, &c.] referred to 
in the statement of claim was the freehold of the defendant.

that part only of the land described in the claim on which the trespasses were com
mitted (Bassett v. Mitchell, 2 B. & Ad. 99 ; Tapie y v. Wainwright, 5 B. & Ad. 395 : 
Smith v. Boynton, 8 M. Sc W. 381). But it is better to allege that the acts complained 
of were done on that part of the land only, and to deny the plaintiff’s property in that 
part.

The evidence necessary to support a defence of freehold title may be given under a 
denial that the land is the plaintiff’s (Jane» v. Chapman, 2 Ex. 803 ; Slocomhc v. Lyalf, 
V. Ex. 119; Wilkinson v. Kirby, 15 C. B. 430, 443). But the two defences are not 
necessarily founded on the same ground of answer ; the denial that the land is the 
plaintiff's disputes his possession and his title, whereas the defence that the land is the 
defen lant’s freehold disputes the plain'iff’s title only, and that, only by assert in tr a 
title in the defendant (Morne v. Apperley, G M. & W. 145 ; Slocombc v. Lyall, 6 Ex. 
119). Hence a inch old title in the defendant is often pleaded specially, with or 
without a denial of the plaintiff's property.

The defendant, by setting out his title in full on the record, shows clearly the ground* 
of his defence and enables the plaintiff to take issue on some specific step in the title, 
admitting what he docs not intend to dispute, or to raise the question of its insufficiency 
by pleading an objection to the defence in point of law.

(/) This defence is the same as the former plea of liberum tenementum, as to which 
*ee Bnllcn & Leake, 3rd ed., p. 802 ; Steph. PL, 6th cd., p. 240. That pica was con
strued as admitting the actual possession of the plaintiff, but as containing by implica
tion an assertion of a right of possession in the defendant as owner of the freehold (///.; 
Mone ?. Apperley, 0 M. Sc W. 1481 v, Weight, 10 A. A 8. 7o:i : Bred v. Lerer, 7 
M. Sc \V. 593 ; Bobcrt* v. Taylor, 1 C. B. 123 ; By an v. Clark, 14 Q. B. 65).

Where the defendant’s title is a freehold one, it seems sufficient to allege that the 
land, &c. is “ the freehold ” of the defendant without further stating his title or the 
nature or quantity of his estate. If, however, he wishes to plead a title which is not 
a freehold one, he must in general show that it was derived from a person seised in fee 
of the land. (See a form of such defence, poet, p. 938 ; and for instances of former 
pleas of this kind, see Holme* v. Aeivland*, 11 A. & E. 44 ; 3 Q. B. 079; Wilkin* v. 
Buntcher, 3 M. Sc G. 807 ; Kavanagh v. Gudge, 5 M. & G. 726 ; Wright v. Burronghe*, 
3 C. B. 685 : Dyne v. Autley, 14 C. B. 122 : Mayhew v. Sut tie, 4 E. Sc B. 347 ; Jacobs v. 
Seward, L. R. 4 C. P. 328 ; L. R. 5 H. L. 464 ; 41 L. J. C. P. 221 ; Darlington v. Prit
chard, 4 M. Sc G. 783 ; Key*c v. Powell, 2 E. & B. 132.) For instances of former pleas 
of title by copyholders, or their servants, or lessees, see Leinpriere v. Humphrey, 3 
A. Sc E. 181 ; Brown v. Storey, 1 M. Sc Ü. 117 ; Darlington v. Pritchard, 4 lb. 783 ; 
Kcyse v. Powell, 2 E. Sc B. 132.

It is also a g -od defence to plead that the land was the freehold of another, and to 
justify under the authority of the latter, or his lessees. (See a form of such defence, 
poet, p. 938 ; and sec for instances of former pleas of this kind by servants or bailiffs, 
See., Brown v. Storey, 1 M. Sc G. 117 ; Darlington v. Pritchard, 4 lb. 783 ; Wilkin* v. 
Bout cher, supra ; Phyfiers v. Eburn, 3 Bing. N. C. 250 ; Melting v. Leak. l«î C. B. 652 : 
Karanagh v. Gndge. 5 M. Sc G. 726 ; Jacobs v. Seward, supra.)

If the defendant pleads title in a third person, and justifies under his authority, the 
plaintiff may reply specially, denying the alleged authority or “command ” (Chamber* 
v. Donaldson, 11 East, 66).

If the defendant pleads freehold in another person who has demised the land to him, 
the plaintiff may reply specially, that the alleged lessor of the defendant had previously 
demised the land to the plaintiff (Wilkin* v. Bout cher, supra ; Wright v. Burronghe*.
supra).

The plaintiff may reply specially to a defence of freehold in the defendant by alleging
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Defence justifying under the Authority of the Owner (m).

At the time of the alleged trespasses the said land was the freehold of 
,/. A'., and the defcndanl ns the servant and by the command [or, authority] 
of the said ,/. A'., entered the close and committed the alleged trespasses 
[or, did the acts complained of].

Defence stating the Defendant's Title muter a Itemize from the Perron 
seized in Pee.

On the-------------, 111—, before the alleged trespasses [or, the doing of
the acts complained of],./. A'., being seised in fee of the said [close],
demised the same to the defendant [by deed dated the------------- , 19—]
for the term of-----  years from the ------ ----- , 111—, by virtue of which
demise the defendant entered upon the said close and l>ccnme possessed 
thereof for the term aforesaid, and the alleged trespasses [or, the nets 
complained of] were committed [or, done] during the said term.

Defence hi/ the (tinier of n I tonne and his Serrant, justifying entering the 
House and rrmoriny the Plaintiff's Goods (n).

At the time of the alleged trespasses the said messuage was the messuage 
and freehold of the defendant E. F., wherefore the defendant E. F., in his 
own right, and the defendant G. //., as his servant, and by his command, 
entered the said messuage, and because the goods referred to in the state
ment of claim were then wrongfully in the said messuage encumbering the 
same and doing damage there to the defendant E. the defendant E. F., 
in his own right, and the defendant G. //., as his servant, and by his 
command, took the said goods and removed them to a small and con
venient distance, and there left the same for the plaintiff’s use, doing no

a subsisting term of years either in himself (Dor v. Wright, supra ; Mayhew v. 
Sut tie, 4 E. \ It. 347), or in a third person (Lainhert v. St root her, Willes, 218 ; By an 
v. Clarh, tv pro), and in the last-mentioned rase it is not necessary that lie should 
himself trace title through, or allege authority under such third person, as the existence 
of such outstanding term, even in a stranger, is inconsistent with and negatives the 
right of possession asserted by the defendant (//;.).

Where the claim shows that the entry was a forcible one, such as is rendered illegal 
by the statute 5 Hie. 2, st. 1, c. 8, the defence of freehold title in the defendant or in a 
third person under whom he acted would be no answer in itself to a claim for any 
independent wrong. (See ante, p. 503.)

(m) A justification under the authority of the owner may be given in evidence under 
a denial of the property of the plaintiff (Jones v. Chapman, 2 Ex. 803, see ante, 
p. 030) ; but it is usually advisable that this defence, where relied upon, should lie 
pleaded specially in addition to such denial.

(/#) Sec a former plea of this kind in Melting v. Leah, 16 C. B. 652 ; and see 
Kavanagh v. Cadge, 5 M. & G. 726.
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mure Lhau uas iieutiaitai'jr lur Unit purpose, tthieli are the alleged tfespaeees 
\or, the acts complained of].

Defence that the Freehold belonged In the Flninliff and the Defendant as 
Tenants in Common, and that the Acts complained of were merely an 
Fxercise of the Defendant's Rights as such Tenant in Common (o).

At the time of the alleged trespasses [or, the acts complained of] the 
land [or, messuage, &c.] referred to in the statement of claim was the 
freehold of the plaintiff and the defendant as tenants in common thereof 
[in fee simple] in [equal] undivided shares, and the alleged trespasses [or, 
the acts complained of] were merely an exercise by the defendant of his 
rights as such tenant in common [or, were acts which the defendant 
was entitled to do, and did, by virtue of his rights ns such tenant in 
common].

Defence of Leave and Licence (p) : see ante, p. 8(14.

(«•) Where the plaintiff claims as sole owner, it is a good defence for the defendant 
to show that he was tenant in common with the plaintiff, or that he was authorised by 
one who was tenant in common with the plaintiff, if he can also show that the alleged 
trespass was merely an exercise of the right of a tenant in common (Jacob* v. Seward, 
L It. 4 C. P. 328 ; L. It. 5 H. L. 4f>4 ; 41 L. J. C. P. 221). Any defence of this kind 
should now be specially pleaded (Ord. XIX., rr. 4, 15, 17). Rut a joint tenant or 
tenant in common may be guilty of a trespass against his co-tenant, as by an actual 
ouster of him from the land, or by destruction of buildings, or by carrying away the 
soil. (See ante, p. 503.) In such case, where the plaintiff claimed as sole owner, it 
was formerly held that the defendant might pay money into Court as to the plaintiff's 
share, and as to the residue plead a freehold title in himself, or traverse the plaintiffs 
property (Cre*nwell v. Hedge*, 1 II. & C. 421 ; 31 L. J. Ex. 497). But the more proper 
mode of pleading in such a case under the present system would seem to be to state 
expressly the tenancy in common, and the fact that the defendant, or the third party 
by whose authority he acted, were entitled to so many undivided shares in the property, 
and then to plead payment into Court in satisfaction of the claim.

(ji) As to the defence of leave and licence generally, see ante, p. 854. Where there 
was no actual consent on the part of the plaintiff to the defendant’s entry, and the 
defendant relics only upon an implied licence, or upon an irrevocable parol licence 
which the plaintiff lias attempted to revoke, the facts which raise the implication of 
the licence, or which show the parol licence to lx? irrevocable, should in general be 
expressly pleaded, as where the defence is that the defendant entered the plaintiff's 
land to retake the defendant's goods, which had been wrongfully placet! there by the 
plaintiff (sec Patrick v. Cole rick, 3 M. & W. 483), or to obtain possession of goods sold 
to him by the plaintiff with a parol licence to enter and remove them from the plaintiff's 
land (see Wood v. Manley, 11 A. k E. 34 ; Marx/tall v. Green, 1 C. P. D. 35; 45 L. J. 
C. P. 158), or to deposit on the plaintiff's land the plaintiff's own goods, which he had 
wrongfully placed on land of the defendant (see Ilea v. Sheuard, 2 M. & W. 424 ; and 
ante, p. 934).

Where the defendant has entered under an express licence given by deed, e.y., where 
he has entered under the express powers of a bill of sale, he should, in general, state 
that fact, and refer to the deed in his pleading, instead of simply pleading a general 
defence of leave and licence.
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Defence of Esloji/tel : see ante, p. 851.

Ilefence of Judymenl Recovered : mo onto, p. 862.

! of onto of the Statut» of Limitation.s : se» ante, p. 873.

Defences to Aclimis Ay Reversioners : see unto, pp. 1)12 et set/.

Defence of Justification muter a Bill of Sale : see "Bills of Sale," ante, p. 81li.

Defence to an Art ion for a Trcs/mss In/ ('aille, that the Tres/iass was conseil 
Ay Defects in the Plaintiff's Fences, which he was hounil to re/tair : see 
“ Fences," ante, p. 8.V2.

Inferno to an Action for Tres/mse ami Des! rue I ion ql Fences, Hull the Fences 
were an Obstruction to the Defendant's Rigid of Common : see Ramsey v. 
('nubias, [181(3] 1 Q. It. tin. Cf. Brooniey. Wenham, (18 I,. T. 851.

Defence, to a tike Action of Disclaimer of Title amt Trailer of A mentis: see 
ante, p. Kill.

Defence justifying an Entry on the Plaintiff’s Land to remove an Obstruction 
to the Defendant's Amiral Liyhts : see ante, p. 872.

. I tike Defence, with a ( 'nunterrlaim for Damayee for wrongfully erecting 
the Obstruction and for a Mandatory Injunction for the Removal 
thereof: Duke of Norfolk V. Acbnthnot, 4 (1. P. 11. 211(1 ; 5 lb. 311(1.

/defence to a Claim for Damayes and an Injunction, lhal the Building was 
the ChanceI of a Church, and that the Defendant as I 'icar was entitled 
to Possession thereof: Duke of Norfolk v. Arhulhnol, 4 C. P. D. 290 ; 
5 /A. 390.
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Offence to an Action for an Injonction against en ter i in/ on Plaintiff's Land 
and o/ienin;/ his Lock Gates, justifying the fMfendanfs Acts as done in 
exercise of Rights acquired by actual or //resumed Grant, or under the 
Prescription Act, 1 862 : see Simpson v. Mayor of Go//manchester, 
[1896] 1 Oh. 214, 216 ; 05 L. J. Oh. 154.

For other Defences of Jlistification to Actions of Trespass to Land {q), see 
“Common," ante, p. 811) ; “Distress," ante, p. 848 ; “ Process," ante, 
p. 8H8 ; “ Ways," post, pp. 946 et seq.

See forms of pleas of defendant's title to customary tenements of a manor : 
Lempriere v. Humphrey, 6 A. & E. 181 ; Brown v. Storey, 1 M. & O. 117 ; 
Dariinyton v. Pritchard, 4 M. & (1. 786 ; stating title by demise from a 
copyhold tenant : Keyse v. Powell, 2 E. & II. 162 ; by the lord of a manor 
justifying as a seizure quousque to enforce admittance and fines : Phypers v. 
Kbvrn, 8 Bing. N. (’. 25u ; justifying a fresjiass under a right of fishing in 
a public river: Ma anal I v. Fisher, 5 0. 11. N. 8. 856 ; justifying under a 
public right to fish in the arm of the sea: Richardson v. Orford, 2 H. Bl. 
182 ; and of a replication of a prescriptive right of fishery in the same 
spot : lb.

Bee a form of a plea justifying under a grant of liberty to hunt and shoot : 
Wickham v. Hawker, 7 M. & W. 66 ; Moore v. Lord Plymouth, 7 Taunt.

(q) For instance* of former pleas justifying an entry on lands demised under a 
I wer of re-entry contained in the lease upon a forfeiture, see Hammond v. Colls, 3 
D. & L. 104 ; and sec a former rejoinder on the same ground in Wright v. Durroughcs, 
3 C. B. 685.

For instances of former pleas justifying under prescriptive rights of mining, or under 
grants or reservations of minerals, Ac., see lloyers v. Taylor, 1 H. & N. 706 ; 26 L. J. 
Ex. 203 ; Bobeits v. Darcy, 4 B. k Ad. 004 ; Earl of Cardigan v. Arm it age, 2 B. & C. 
197 ; Da ml v. Kimjseote, 6 M. X W. 174.

As to the defence that the defendant entered the land in the exercise of a public 
right of fishing in an arm of the sea or tidal river, see ante, pp. 390, 852.

As to defences justifying under a grant of liberty to hunt and shoot, or under a 
prescriptive right to hunt and shoot, see ]\ iekham v. Hau ler, 7 M. A W. 03 ; Moore v. 
Lord Plymouth, 7 Taunt. 014 ; Pickering v. \vycs. 4 B. X ( 039 ; Panned v. Mill, 3 
V. B. 025.

It is no justification for a trespass on the land of another that the entry on the laud 
was made for the pur|K>se of the sport of fox-hunting (Paul v. .Summer ha yes, 4 Q. B. D. 
V ; 48 L. J. M. C. 33). liiuugh perhaps an entry on the land of another for the sole pur
pose of destroying a noxious animal, and as the only means of doing so, would be 
justifiable (lb., see Gumlry v. Feltham, 1 T. It. 334).

As to justifications under a custom, see ante, pp. 829, 830. As to justifications of 
entry in order to abate a nuisance, see ante. p. 890 : and Lemmon v. Wehh, f 18941 3 
( h. 1 ; [1895J A. C. 1 ; 64 L. J. Ch. 205.
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til4 ; Pickering v. Xoyi■«, I B. & V. 039 ; Pannell v. Mill, 3 0. It. 025 ; of
a like /ilea under the Preemption Act 2 & 3 Will. 4, e. 71 : Wickham v.
Hawker, supra ; of pleas justifying under a grant of liberty to dig minerals : 
lloberts v. bare y, 4 B. & Ad. 004 ; justifying under a prescriptive right to 
dig brick dug us appurtenant to a brick kiln : Claylon v. Corby, 2 Q. It. 
818 ; justifying under a reservation of the right to get coals: Karl of 
Cardigan v. Armitage, 2 B. & 0.1117 (where see as to the rights impliedly 
incidental to the right to coals) ; of a plea uniter a reservation in a grant of 
a close of way leave and liberty to dig pits for coats : band v. Kingscote,
0 M. & W. 174 ; Smart v. Morton, 5 E. & B. 80 ; of pleas justifying in
respect of the ownership of mines and quarries under a prescriptive right to 
enter u/niu lands In dig through to the quarries, and raise and carry away the 
stone: band v. Kingscote, 6 M. & W. 174 ; Rogers v. Taylor, 1 H. & X. 
7HG ; 20 L. J. Ex. 203 ; justifying an entry on lands demised upon forfeiture 
of the tease for a condition broken : Hammond v. Colts, 3 1). & L. 104 ; 
Roberts v. Tayter, 1 C. B. 117 ! 7 51. & G. 059.

See a form of a plea that the defendant entered the plaintiff's close to retake 
nis goods, which had been placed there by the plaintiff : Patrick V. Colerirk, 
3 51. & W. 483 ; Wood v. Manley, 11 A. & E. 34 ; Anthony V. Haneys, 
8 Bing. 180 ; and see Webb v. Beavan, 0 51. & G. 1055 i Burridge v. 
Nichotetts, 0 II. & X. 383 ; 30 L. J. Ex. 145 ; Blades v. Higgs, 10 C. It. 
X. 8. 713 ; 30 L. J. C. 1’. 847, 349 ; plea that the defendant entered the 
plaintiff's dose to de/sisil there the plaintiff’s own goods, which he had 
wrongfully placed on the defendant's land: Rea v. Sheward, 2 51. & W. 424 ; 
see ante, p. 934 ; of a plea justifying entry to take goods assigned by plaintiff 
to defendant by bill of sale : Toms v. Wilson, 4 B. & S. 442.

See also Jin m of pleas justifying an entry on the plaintiff's land to remove 
an obstruction to the defendant's ancient tights : see “ Lights,’’ ante, p. 872 ; 
justifying an entry u/ion the plaintiff’s land to abate a nuisance of filth: 
Jones v. Williams, II 51. & W. 175 ; see ante. p. 890, justifying an entry 
upon the plaintiff 's land to repair a pier in a publie navigable river, 
which was necessary for defendant's use of the river : see Karl Lonsdale v. 
Nelson, 2 B. & C. 302 ; by a raihvag company justifying an entry. Ac. 
under the Laiuls Clauses Art : Hosking v. Phillipps, 3 Ex. 108 : Knapp v. 
tMU ton, Chatham and borer Ry. Co., 2 H. & ('. 212 : 32 L. .1, Ex. 230 ; 
by the vicar of a church, in an action of tres/mss at the suit of the tag rector, 
justifying a breaking into the charnel : Uriffin v. bighton, 5 B. & S. 93 ; 38 
Ti. d. (j. B. 29, 181.
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Waiver.

See aille, pp. 2G2, S24.

Waste (/•).

Denial of the alloyed Waste.

The defendant did not commit [or, permit, as the cane nuiy he] the alleged 
or any waste, lie did not [here traverse s/ieciticallg the to ts or omissions 
alleged in the statement of claim].

Defence to an Action by a Landlord, denying the Tenancy.

The defendant was not tenant to the plaintiff of the said dwelling-house 
[farm, lands, or woods].

For forms of Defences in Actions against Tenants for wrongful Removal of 
Futures, see “ Reversion,” ante, p. 918.

Water and Watercourses (s).

Defence to an Action for Disturbance of Water Rbjhts, denying the Plaintiff ’« 
Possession of the Land, dr.

The land [or, mill, &c., as the case mag be] referred to in the statement 
of claim was not [and is not] in the possession or occupation of the plaintiff

(/•) Acts which arc merely a reasonable and proper use of a building or other property 
are not actionable as waste, even though they may have caused the destruction of the 
building or property {Saner v. liilton, 7 Ch. D. 815 ; 47 L. J. Ch. 267 ; Manchester 
Warehouse Co. v. Carr, 5 C. 1*. D. 507 ; 4U L. J. C. P. 809 ; and see Tucker v. Linger, 
cited ante, p. 506). The same principles were applied to a case where the alleged waste 
consisted in cutting trees locally considered as timber-trees, and it was accordingly held 
that, as it was the usage of the district to thin the woods periodically by cutting down 
such trees when fit for sale, and as such thinning for the purpose of sale was a proper 
use of the woods, and even beneficial to them, the acts charged did not amount to 
waste {Da *h wood v. Magniac, [1801] 3 Ch. 306).

A termor who continues to work mines which had been opened and worked for 
profit by the reversioner before the commencement of the term is not thereby guilty 
of waste {Elia» v. Snoicdon Slate Co., 4 App. Vas. 454 ; 48 L. J. Ch. 811).

An action for waste is an action on the case within the meaning of the Statute of 
Limitations, 21 Jac. 1, c. 16, s. 3, cited ante, p. {Greene v. Cole, 2 Wins. Saund., 1871 
ed., p. 644). As to actions by or against executors for waste, see 3 A; 4 Will. 4, c. 42, 
s. 2, cited ante, p. 385.

(a) If the defendant disputes the plaintiff's allegations with respect to the right, he 
must specifically deny or refuse to admit them. (See ante, pp. 527, 526.) Me must 
also specially plead any affirmative grounds of defence on which he relies, and any
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[or, Tin- plaintiff was not [and is not] the owner [or, leasee] or occupier 
of the land, &c., arronliiiij /« the allet/aliont in the tintement of claim].

grounds of defence which would otherwise be likely to take the plaintiff by surprise 
(see lb.) ; and if he disputes the plaintiff's possession of the land through which the 
water Hows, he must specifically deny or refuse to admit the plaintiff’s allegations of 
such possession.

Section 2 of the Prescription Act, 1832 (cited pout, p. 947), which is the section 
applicable to easements of thin nature, and to rights of way, requires the enjoyment to 
have been an enjoyment “ as of right ” {Tickle v. Brown, 4 A. & E. 369 ; Afas»n v. Shrews
bury lly. Co., L. It. 6 Q. 13.678 ; 40 L. J. Q. B. 293 ; Chamber Colliery Co. v. IIop wood, 
32 Ch. D. 549).

A right to discharge noxious matters into a stream is an easement which may be 
acquired by user under that sect ion ( Wright v. Williams, 1 M. k VV. 77 ; see Murgatroyd 
v. Robinson, 7 E. k B. 391 ; 26 L. J. Q. B. 233 ; Carlyon v. Lorering, 1 H. k N. 784 ; 2d 
L. J. Ex. 251). But no right can be claimed against the plaintiffs under that section 
where an express grant by them to the like effect w’ould have been illegal by statute 
{Rochdale Canal Co. v. Radcliffe, 18 Q. B. 287 ; 21 L. J. Q. B. 297).

It may be advisable to plead a prescriptive right at common law as well as defences 
«if prescription under the statute where there is any danger of the latter defences failing 
in proof by reason of an interruption in the enjoyment, or by reason of the enjoyment 
not being continued down to th«.* commencement of the action. (Sec ante, p. 819 ; 
post, p. 949. For instances of such pleading under the former system, see Carlyon v. 
Lovering, supra ; Moore v. Webb, 1 C. B. N. S. 673 ; Kortham v. Hurley, 1 E. k B. 665 ; 
22 L. J. Q. B. 183 ) In some cases, e.g., where it is doubtful whether the defendant can 
prove a prescription from time immemorial, it may be also advisable to plead a defence 
on the ground of a lost grant. (See post, p. 949 ; and sec a former plea of this kind in 
Bullcn k Tænke, 3rd vd., p. 810.)

A <lef« nee of a prescriptive right to take water for various purposes will be construed 
distributive^, so that, if the defendant proves the right for some of the purpo>es and 
not for others, the judgment will be entered for him as to so much of the d* fence as 
is proved,and for the plaintiff as to the residue. (See Rochdale Canal Co. v. Radcliffe, 
supra.)

If, in an action for the abstraction or diversion of water, the plaintiff relies on his 
natural rights as a riparian proprietor, and the defence is that the acts complained of 
were a mere exercise by the defendant of like riparian rights, such defence should be 
socially pleaded. (See a former plea of this description in Embrey v. Owen, 6 
Ex. 353.)

As to the rights and duties of riparian proprietors, see ante, p. 608.
Where the plaintiffs had constructed a watercourse and thereby wrongfully dis

charged water on to the defendant’s land, the defendant was held to be justified ns 
against the plaintiffs in obstructing the watercourse, though lie was obliged by the 
circumstances of the case to place the obstruction on the land of an intermediate 
owner {Roberts v. Rose, L. R. 1 Ex. 82 ; 33 L. J. Ex. 1).

As to the defence that the acts complained of were acts which the defendants were 
required or authorised to do by statute, see ante, p. 454 ; and sec, for instances of such 
pleadings. Xat. Telcph. Co. v. Baker, [1893] 2 Ch. 1S6 ; Green v. Chelsea Waterworks 
Co.. 70 L. T. 347.

Where unauthorised obstructions have been placed in a public navigable river, the 
defendant may justify their removal on ti e ground that the river is a public highway, 
ami that his acts were necessary to enable him to use the way. (See Williams v. 
Wilcox, 8 A. A: E. 314 ; Eastern Counties By. Co. v. Darling, 5 C. B. N. S. 821 ; 28 
L. J. C. V. 202.)
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Offence to a like Aclion by a Reversioner, denying the Reversion : see 
“ Reversion," ante, p. 912.

Defence deny'ng the Right to the Watercourse, Ac,

The plaintiff was nut entitled to the flow of the said stream or watercourse 
to and through the said land of the plaintiff as alleged or at all. [If the 
grounds on which the right is claimed are alleged in the statement of claim, 
they must be s/iecijically denied, or facts must be stated which show that the 
plaintiff was not entitled to the right claimed : see ante, pp. 870, 871.]

Defence of a Right under the Prescription Act, 1832 (2 <t- 3 Will. 4, 
r, 71), s, 2, to use the Water for Agricultural Pur/mes.

At the times of the alleged grievances, the defendant was possessed of
land abutting upon the said watercourse, via., of a close called----- , at
----- , the occupiers whereof for twenty years [or, forty years, as the case mug
be, or say or in the alternative forty years] before this action enjoyed as of 
right, and without interruption, the right of diverting and using the water 
of the said stream for the purpose of irrigating the said land for the better 
cultivation thereof as to the said land of the defendant appertaining ; and 
the alleged grievances were uses by the defendant of the said right.

Defence of a Right under the Prescrijilion Act, 1832 (2 A 3 Will. 4, 
o. 71), s. 2, to use the Water for a Mitt.

At the time of the acts complained of, the defendant was possessed of a
mill called the----- mill at-------the occupiers whereof for twenty years
[or, forty years, as the case may be~\ before this action enjoyed as of right, 
and without interruption, the right of diverting and using the water of the 
said river for working the said mill, as to the said mill of the defendant 
appertaining ; and the acts complained of were a use by the defendant of 
the said right.

Defence of a Prescriptive Right at Common Late to use the Water 
for a Mill.

At the time of the acts complained of, the defendant was seised in fee of
a mill called------Mill, at-------, and he and all those whose estate he then
had therein, from time immemorial enjoyed the right of diverting and 
using the water of the said river for working the said mill, as to the 
said mill of the defendant appertaining ; and the acts complained of were 
a use by the defendant of the said right. [If the defendant is a tenant, 

n.L. 8 P
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flair the seif ill in fee and the right lo life the wilier in the/lerson su seised for 
himself anil his tenants, anil then sidle the demise to the defendant ami his 
entry and use of the right : see the form, ante, pp. 820. 821.

Defences lo an Aelion for the Pollution of Water, dee., where the Plaintiff 
elaims an Injunction and iJamages.

1. The defendant denies that he or his servants pollute the water [or, do 
what is complained of].

[If the de fendant elaims the right by /ireseri/ilion or otherwise to do what 
is eom/iliiineit of, he must say so, and must slate the grounds of his claim, i.e., 
whether by jireserijition, grant, or what.]

2. The plaintiff has been guilty of laches, of which the following are 
particulars :—

1870. Plaintiff's mill liegan to work.
1871. Plaintiff came into possession.
188:1. First complaint.

8. As to the " iff’s claim for damages, the defendant will rely on the 
above grounds of defence, and says that the acts complained of have not 
produced any damage to the plaintiff. [If other grounds are relied on, they 
must be stated, e.g., the Statute of Limitations as to past damage.']

(U. S. C., 1888, A pp. D„ Sect. VI.)

Ways (I).

Penial of the Plaintiff's Possession of a Messuage or Land in res/ieet of 
which the Uight of Way is claimed.

The plaintiff was not [and is not] the owner ror, lessee] or occupier [«/•, 
was not (and is not) possessed] of the said messuage [or, land],

(0 Set* ante, pp. 4o7, 517.
In actions for ohatructing a right of way, the allegations of the right must, if dis- 

puled, be specifically drived, or staled not to b • admitted. So also the allegations of 
the plaintiff's |to**ession, where he claims in right of such |>osgcssion.

The provisions contained in s. 5 of the Prescription Act, 1832, with respect to general 
allegations and denials of the right claimed in act ons for disturbance would appear to lie 
su|iereeded by the Judicature Acts and the Rules thereunder. (See ante, pp. 832, 818.)

A person entitle I to the use of a private way over the land of another has no right 
to deviate from it in consequence of its being impassable, unless the owner of the land 
has obstructed the way (Absor v. French, 2 Show. 28 ; Selby v. Xettlr/old, L. R. 3 Ch. 
Ill); or was under an obligation to repair the way, and has allowed it to become 
impassable thiough his default in not repairing {Taylor v. Whitehead, 2 Doug. 744 ; 
JtuUard v. f/arrium, 4 M. hi S. 387).

The grantor of the way or owner of the servient tenement is not bound to repair it 
by the common law (/A. ; I Wms. Sautid., 1871 ed., p. 565 ; and see Goodhart v. Hyett, 
2*> t'h. D. 182). It has liven said that if a public way is impassable, a person using it 
has a right to deviate extra riam {Taylor v, Whitehead, «npra ; Huilard v, Uarriton,

7
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brutal of an al I eyed Tillr by Enjoyment lo a Riyht of Way, anti 
A verm ml f/tal the Utter mas noI of Riyht (#/).

1. The plaintiff was not [and is not] entitled to the right of way 
alleged.

2. The plaintiff and his predecessors in title have not enjoyed the said 
right of way for twenty [or, forty] years before this action.

;l. If they have so enjoyed it, such enjoyment has not been as of right, 
but has been a secret enjoyment without the knowledge of the defendant, 
the owner of the said messuage, or of his predecessors in title [or, was an 
enjoyment by the permission and licence of the defendant, the owner of 
the said messuage, and of his predecessors in title.

Particulars of the permission and licence are ns follows:—]

brfrnrr of a Prirafr Riyht of Way under the Presrrijtfion Art, 1882 (x).

At the time of the alleged trespass [or, of the acts complained of] the 
defendant was possessed of [or, was the owner and occupier of] certain

supra) ; but it seems that this doctrine only applies in cases where there is a prescrip, 
tivc right justifying such deviation {Arnold v. Holbrook, L. R. 8 Q. B. 96, 100 ; 42 L. J,
4 B. 8").

(m) The user required by the Prescription Act, 1832, must be such ns to raise a 
reasonable inference of a fairly continuous enjoyment of the right claimed ; a user on 
infrequent and special occasions is not sufficient {Hollins v. Verney, 13 Q. B. D. 304 ; 
58 L. J. Q. B. 430).

It is enacted by s. 2 of that Act, that “ no claim which may be lawfully made at the 
common law, by custom, prescription, or grant to any way or other easement, or to any 
watercourse, or the use of any water to be enjoyed or derived upon, over, or from any 
land or water, . . . when such way or other matter as herein last before mentioned 
shall have been actually enjoyed by any person claiming right thereto without inter
ruption for the full |>eriod of twenty years, shall be defeated or destroyed by showing 
only that such way or other matter was first enjoyed at any time prior to such period 
of twenty years, but, nevertheless, such claim may be defeated in any other way by 
which the same is now liable to be defeated ; and where such way or other matter as 
herein last before mentioned shall have been so enjoyed as aforesaid for the full period 
of forty years, the right thereto shall be deemed absolute and indefeasible, unless it 
shall appear that the same was enjoyed by some consent or agreement expressly given 
<»r made for that puq>ose by deed or writing." The enjoyment required by this section 
must be “ns of right." (See ante, p. 42U.)

There would seem to be no enjoyment as of right when the enjoyment is under a 
yearly or other payment, paid as the price of permission to enjoy from time to time ; 
and it is clear that the enjoyment cannot lie “ of right " where the grantor has reserved 
to himself the |>ower at any time of revoking or recalling the permission {(lard Her v. 
Hod y son's Breweries G>., [1901] 2 Ch. 198 ; [1903] A. C. 229 ; 70 L. J. Ch. 004 ; 72 
lb. 058).

“ Interruption” means adverse interruption. (Sec ante, p. 872.)
(•r) A defendant who justifies under a right of way must show by his pleadings on 

what grounds he claims to be entitled to the right. (See ante, p. 819 ; and R. 8. C., 
1883, App. D., Sect. VI., cited ante, p. 946.)

Where it is wished to repeat the defence of a right of way by prescription under the
• v 2
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land. viz. [a close called----- , at------], the occupiers whereof for twenty
years [or, forty years, <r.< Me rase may ie] before this action enjoyed as of 
right, and without interruption, a way [for themselves and their servants] 
on foot and with cattle [nr, with horses and carriages, &e„ a* Hie rare may
he] from a public highway called----- , in the parish of------,* over the
plaintiff's land to the said land of the defendant anil from the said land ot 
tin defendant over the plaintiff's land to the said highway [at all times of 
the year], for the more convenient occupation of the said land of the 
defendant, and the alleged trespass was [nr, the acts complained of were] 
a use by the defendant [and his servants] of the said way [and was (nr, 
were) necessarily done for the purpose of using and iu using the same].

.1 like form, s/ierially juslifyiiifi the Unmoral of Frneen anil oilier allei/nl 
Arts of Tres/ia«« (y).

At the time of the alleged trespasses [/iroreeil an in the Iasi form iloim In 
the iconla land of the defendant, anil ronlinnr aefolloirt, and the defendant 
entered the said land of the plaintiff for the parjaisc of using the said way, 
and in using the same necessarily trod down the grass growing thereon, 
and because the said [fences and gates] were then wrongfully in the said 
way obstructing the same, the defendant necessarily broke down and 
destroyed the said [fences and gates] for the purpose of using the said 
way, doing no unnecessary damage in that lielmlf, which are the alleged 
1res]susses [»/', the acts complained of].

befence of a i'rirale llii/ht of Way by J'ieneriplion al Common Lair (r).

At the time of the alleged trespass the defendant was seised in fee of land
called----- , in the parish of------, and he and all those whose estate he
then had therein from time immemorial enjoyed a way on foot and with

I'rescript ion Act, 1832, in rv*|*’rt of a is'liod of forty years ns well as a jicriod of twenty 
years, it may be ilune shortly by alleging the enjoyment for twenty years in one ]iara- 
graph. and then staling in the next paragraph that “ the defendant rejieats the state- 
menu contained in the preceding paragraph, with the substitution of 1 forty years ' for 
‘ twenty years." "

(y) A defendant w ho justifies under a prirale right of way must show by his pleading» 
on what grounds he claims to be entitled to the right. (See It. S. ('., 1883, App. It., 
Sect. VI., cited ante, p. lilt,.) In pleading a private right of way over another's land, 
the termini of the way must lie stated, anil the title should be in general state*l. (Sec 
mite, p. 517.)

(■•) A right of way may lie claimed by immemorial prescription at common law. 
Such mode of claiming tbc right of way may, in some eases, be applicable where the 
enjoyment cannot lie proved continuously an I without interruption, or be brought 
down to the commencement of the action as required for the periods fixed by the 
Prescription Act. (See Per her v. Mitchell, 11 A A K, 788 ; lent* v. Carpenter, 6 Ex. 
82-. ; ami see If,.Him v. t erne,,. 11 I). R. D. 715 : 13 IK 3of ; 58 I,. J. <J. It. 80 ; Ih,
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cattle, and with horses, carriages, and carts, from a public highway called
----- , in the parish of------, over the said land of the plaintiff to the said
land of the defendant, and from the said land of the defendant over the 
said land of the plaintiff to the said public highway [at all times of the 
year], for the more convenient occupation of the said land of the defendant, 
as to the said land of the defendant appertaining ; and the alleged trespass 
was a use by the defendant of the said way. [If the defendant is a tenant, 
state the seisin in fee and the riyhf of way in the /terson so seised for himself 
and his tenants, amt then state the demise to the defendant and his entry and 
use of the right, as in the form, ante, p. 820.]

See forms of pleas of rights of way for special purposes: Parker v. M Hr hell, 
Il A. & E. 788 ; Monmouth Canal Co. v. Harford, 1 C. M. & H. 014 ; 
Pennison v. Cartwright, 3 B. & 8. 1 ; 33 L. J. Q. B. 137.

! defence of a Prirate Right of Way by Xon-exisfing Grant {a).

At the time of the alleged trespass the defendant was seised in fee of a 
close called------, at------, and long before the alleged trespass, by a deed

430). It may be advisable to plead a prescription at common law, as well as a pre
scription under the statute, in cases where there is any risk of the latter failing in 
proof from the above causes.

If the defendant is a servant who justifies under his master’s right of way, he must 
state in his defence that he is such servant and acted by the authority of the master. 
(8ce oste, pp. #24, #38.) *

If the plaintiff relies upon uses of the way beyond those claimed and justified by the 
defence, or for trespasses estra riais, he should in general raise the point specifically, 
cither by an amendment of his statement of claim or by his reply. (See post, p. #53.)

{a) The defence of a right of way, or of any other prescriptive right by non-existing 
grant, may sometimes be supported by cvalence which would fail to support a pre
scriptive right under the Prescript ion Act, as where there has been an interruption of 
enjoyment within the period prescribed by the stiltute. or where the enjoyment cannot 
be brought down to the commencement of the action, or of some other action in which 
the right claimed has been n question. (See Parker v. Mitchell, 11 A. & K. 788 ; Onley 
v. Gardiner, I M. & W. 496; Lowe v. Car/ienter, V. Ex. 825.) It may also sometimes 
l»c supported by evidence which would fail to support a plea of prescription at common 
law. by reason of the right being shown to have commenced within the period of legal 
memory. (See llryant v. Foot, L. R. 2 Q. B. 161, 181 ; 36 L. J. Q. B. 65, 77 ; Dalton v. 
Angst, 6 App. Cas. 740, 810 et teg. ; 50 L. J. Q. B. 689.) Hence it is frequently 
advisable to plead t»*getlier in the same case defences of prescription by the statute, 
of prescription at common !iaw, and of non-existing grant.

Such a grant may be presumed from acts of ownership or of enjoyment for twenty 
years and upwards consistent with the grant alleged in the plea (Height v. Walker, 
I 0. M. & B. 211, 217; Campbell v. Wilson, 3 Hast. 294 ; Li reft v. Wilson, 3 Bing. 115 : 
tta*s v. Gregory. 25 Q. B. I ». 481 ; 5# L. J. (j. B. 671). But if the enjoyment has been
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which has been lost or destroyed by accident, [J. À'.,] the then owner in 
fee of the said land now of the plain till', granted to [L. if.], the then owner
in fee of the said dost1 called------, and to his heirs and assigns, a way on
foot and with horses and carriages from a public highway called----- over
the said land of the plaintiff to the said close, and from the said close over 
the said land of the plaintiff to the said highway [at all times of the year] 
for the more convenient occupation of the said close; and tiie defendant 
at the time of the alleged trespass had the estate of the said grantee [or, 
of the said L. J/.] in the said close, and was entitled to the said way under 
the said grant, and the alleged trespass was a use by the defendant of the 
said way. [If the defendant is a tenant, the defence must he modified accord• 

ingly : see the last form.']

tSee forms of ideas of a right of wag by es/tress grant: Senhouse v. ( 'hristian, 
1 T. R. 661 ; Campbell v. Wilson, East. 294 ; Plant v. Janus, 6 It. & Ad. 
791 ; Arkroyd v. Smith, 10 C. It. 164 ; Talton v. Hamme*sley, it Ex. 279 ; 
Henning v. llurnet, 8 Ex. 187 ; and of a plea of a derise by will of tenements

only during a lease for lives or years and without the consent of the owner of the 
inheritance, no such grant of the right will be presumed as against him so as to bind 
the fee {Height v. Walker, supra). Nor will a grant be presumed which would be 
contrary to the provisions of a statute (Xearersou v. Peterborough It. ('., [1902] 1 Ch. 
f*,7; 71 L.J. Ch. 878).

before the C. L. P. Act. 1852, the particularity required in pleading made it necessary 
that the plea of lost grant should specify the particulars of the supposed deed as to 
the date ami the names of the parties (sec Haut g v. Stephenson, 10 East, 55), and the 
evidence must have been consistent with the particulars stated in the plea (Bleuett v. 
Trcgonning, 21 A. A: E. 554, 583. 585). The defence, however, is now often pleaded 
without mentioning the names of the sup|>osed parties to the deed (see Duke of Xorfolk 
v. Arhuthnot, 4 C. P. D. 290 ; 3 lb. 390) ; and it would seem that the presumption of 
a grant may more properly be applied on a general statement that some former owner 
uf the servient tenement granted the easement to some former owner of the dominant 
tenement, than on a limited allegation that sueh a grant was made by a particular 
named grantor to a particular named grantee.

A defence justifying a trespass, Ac., on the ground of an exp re** grant of the right 
claimed must be pleaded according to the facts and the nature of the grant. If the 
defendant was not himself the grantee under the grant, lie must show how he derives 
title from the grantee.

In order that a right of way, &c. may pass from the original grantee by a convey
ance of his land with the appurtenances to an assignee, it must be a right to l>e used for 
purposes connected with the use of the dominant tenement (Arkroyd v. Smith, 10C. It. 
Hit ; Hut ley v. Stereus, 12 C. R. N. 8. 91 ; 31 L. J. C. P. 226).

Where the owner of two tenements has been in the habit of using a way over one of 
them to the other, such wav, even if it was first created and used since the commencement 
of the unity of ownership, will in general pass under a conveyance by him of the latter 
tenement containing a grant of “ all ways therewith used or enjoyed," or words to that 
effect (Plant v. James, supra ; Watts v. Kelson, L. R. 6 Ch. 160 : 40 L. .1. (’ll. 196 : 
hag v. Oxley, L. It. 10 Q. It. 360 ; 44 L. J. Q. R. 2IO : Brett v. Clotcsrr. 3 <\ P. I» 
376 ; Bark shire v. Grubb, 18 Ch. D. 616 : 50 L. «I. Ch. 731 : /la gleg v. ft. II. By. Pa.. 
26 Ch. D. 434 ; Thomas \. Otceu. 20 Q. It. D. 225).



WAYS. 951

with a right of tray: Pearson v. Spencer, 1 11. H. 571 ; 8 lb. 761 ; 
liennison v. Cartwright, 6 B. & S. 1 ; and of a plea of a riyht of way under 
an award of enclosure commissioners : Logan v. Burton, 5 B. & C. 518.

Defence of a Private Way of Necessity (b).

At the time of I he alleged trespass the defendant was seised in fee of a
elose, called------ , next adjoining the close of the plaintiff, and lieforc the
alleged trespass, hy adced dated the--------------, 19—, J. AT., who was then
seised in fee of both the said closes, and whose estate in the said close called
------the defendant had at the time of the alleged trespass, granted and
conveyed the said close of the plaintiff to L. il., and his heirs and assigns, 
and J. K., had not, at the time of the said conveyance, or at any time 
afterwards, nor had the defendant or any other person having the estate of
./. A', in the dose called------at any time, any way to or from the close
called------otherwise than by a certain way leading from or to a c
highway over the said close of the plaintiff ; and by reason thereof J. K., 
and the defendant, and all other persons having the estate of J. K. in the
said close called------ , from the time of the said conveyance, had of necessity
a right of way on foot and with horses and carriages from the said public
highway over the said close of the plaintiff to the said close culled------ , and
fr< iu the said close culled------ over the said close of the plaintiff to the
said public highway at all times of the year, for the necessary use and
occupation of the said close called------ , the same way being the nearest and
most convenient way over the said close of the plaintiff to and from the
said close called------ ; and the alleged trespass was a use by the defendant
of the said way.

(A) A light of way of necessity is an Incident to a grunt of land, where there Is no 
access to the laud granted except over remaining land of the grantor ; also where there 
is no access to remaining land of the grantor except over tne land granted (1 Wms. 
Sound,, 1871 ed., 570, 573 ; llowton v. f'renrson, 8 T. It. 60 ; Pinninyton v. Gallo ml. il 
Ex. 1 I Brown v. Alabaster, 37 Ch. D. 400, 6U0 ; Ford v. Bet. By. Co., 17 Q. 11. 1). 12 ; 
li’rff v. Alton Loral Board, 31 Ch. D. 673). Mere necessity, apart from the relation 
of grantor and grantee, docs not give any right of way over the land of another (Bullard 
v. Uarrison, t M. At S. 387 ; see Prwlor v. Hodgson, 10 Ex. 821) ; and a defence on the 
ground of a right of way of necessity must show how it arises by way of grant ( lb.). 
The light of way continues only so long as the necessity lasts, and is extinguished by the 
grantor or grantee obtaining access to the land hy other ways (Holmes v. Goring, 2 
Bing. 76) ; hence the defence must show a necessity, by reason of theie being no 
oilier way, at the time of the trespass (/A. ; Proctor v. Uodyson, 1C Ex. 824J A 
way of necessity which has become extinguished by unity of possession of the two 
tenements, may revive upon their subsequent seveiance (Buckley v. Coles, 6 Taunt. 
311, where see a plea of a wav of necessity by a tenant from year to year). It stems 
that the way of necessity is the way most convenient for the purpose. (See Morris v. 
Bdyi nylon. 3 Taunt. 21). A right of way may be also implied, by reason of necessity, 
upon the devise of several lands in several parcels (Pearson v. S/irnrrr, 1 il, k H. 67] ; 
3 lb. 761).

5
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See a form of a /ilia of a right of vug of necessity created by droite of the 
tenements to se/strale tlrrirees, livre bring no way to the one exre/it over the other : 
Pennon v. Spencer, 1 It. .(• S. :S71 : S lb. "til ; and of a/ilea of a right of vay 
an on a railway between land* of the defendant severed by the railway under 
the <’omjtanies Art : Grand ./unction tty. Co. v. White, H M. <(' \V. 214.

Defence of a Publie /light of Way (<•).

At the time of the alleged trespass [or, of the acts complained of] there 
was of right a common and public highway over the said land of the 
plaintiff for all persons to go and return on foot and with horses, cattle, and 
carriages [at all times of the year] at their free will and pleasure ; and the 
alleged trespass was [or, the acts complained of were] a use by the defendant 
of the said highway [and was (or, were) necessarily done for the purpose of 
using, and in using the said way].

A like Defence, s/tecially justifying the Removal of Obstructions.

At the time of the alleged trespasses [or, of the acts complained of], &c. 
[/iroeeed as in the preceding form down to the word “ pleasure,” and continue 
as follows], and the defendant, having occasion to use the said way, then 
entered upon the said land of the plaintiff and passed along the said high
way, then using the same as lie lawfully might for the cause aforesaid, and 
because the said [wall] had been erected, and then was wrongfully on the 
said highway, obstructing the same, the defendant necessarily pulled down 
the said [wall] for the purpose of using the said highway, doing no

V) In pleading a public rigid of way, It is not necessary to state the termini of the 
way ( House v. Hardin, 1 H. I il. 351) ; though a public highway must prima facie lead 
from one public place to another (Aft.-tien. v. Antrabtu, [11105] 2 Ch. 18N, 206 ; 74 
!.. I. Vh. .Mill). In some cases there may have liven a limited dislication of the high
way, subject, for instance, to a rigid of ploughing the land, ami thereby rendering 
tile way impassable at certain times (A rnotd v. Walter, I,. H. 6 <y. H. 453 ; 40 L. J.Q. It. 
185 ; Arnold v. Holbrook, I,. K. 8 t). It. 86 ; 42 L. .1.1). It. 80), or the highway may be 
subject to a right of dis|iosing goods thereon by prescription or custom (À7irtnnl v. 
Jtnttaeb, li Q. It. 388 ; Morant v. Chamberlain, 6 II. k N. 541 ; 30 L. .1. Ex. 2110), or of 
using I lie land as a canal towing-path Iff rand Junction Canal f It. v. Petty, 21 Q. It. II. 
273; 57 I,. .1. t). It. 572.) In inch cases the right should be pleaded as a qualified 
one. A public highway may cease to lie such, e.g., where there is no access to it 
except by roads which have I-evil closed by orders duly made under the Highway 
Acts (Bailey v. Jamieson, 1 C. P, I). 320).

A former judgment against the plaintiff on an Indictment for obstructing the alleged 
highway cannot be pleaded by the defendant as an estop|icl (Petrie v. Xnttalt, 11 Ex. 
560). As Vi estoppel, sec ante, p. 851.

For former pleas justifying the removal of obstructions from a public highway under 
statutory authority, see Z-e Acre v. Vestry of Mile Knd, 8 E. fc B. 1054 ; 27 L. .1. Q. B. 
208 ; Moran/ V. Chamberlain, supra.

As to obstruct ions of public highways, sec further, ante, p. 451 ; and us to obstructions 
of public naviguble rivers, set- ante, p. Oil.
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unnecessary damage in that behalf, which are the alleged trespasses [or, acts 
complained of].____________

Reply lo a Defence of Right of Way, Uni! I hr Art* complained of were in 
Em»» of the alloyed Right, dr. (it).

The acts complained of were not un exercise of the alleged right of way. 
They were acts committed hy the defendant in excess of the alleged right 
of way [and also in other (an ts of the said land and oil other occasions and 
for other purposes than those referred to in the defence], 

l’articulais are as follows :—

See a form of a replication that the way was enjoyed duriny the whole 
/leriod hy the leave anil lire nee of the plaintiff : Colchester v. Roberts, 4 M. & W. 
7611 ; Dennison v. Cartwright, 5 B. & S. 1 ; ltd L. J. <j. B. 1;I7 ; and that 
the any claimed was enjoyed under a local Act until within twenty years, 
when a new Ac! pastnl extinguishing Had way and setting out a new one : 
Kinlock v. Nevile, C II. & W. 7115.

See a form of a replication lo a /ilea of twenty or thirty years’ prescription 
Halt a term for life was subsisting during the /leriod of prescription (2 & 3 
Will. 4. c. 71, ». 7(e) ) j Clayton v. Corby, i Q. B. 81:1 : see Hright v. Walker,

(//) A joinder of issue o|»crates as a denial of the alleged right of way, ami also of 
the defendant's possession of the land in respect of which it is claimed. How far such 
joiuder of issue will also ojicrate as a denial of the allegation that the acts complained 
of were done in exercise of the right, or were the same as those which the defence 
professes to justify, is more doubtful. It was held previously to the Judicature 
Acts that a joinder of issue under s. 79 of the C. L. 1\ Act, 1802, did not operate as a 
denial of them, and that, if the plaintiff disputed them, he must raise the point by a 
new assignment. (See (Hover v. Dixon,9 Ex. 158 ; KaMcrn Counties Rff. Co. v. Dorliny, 
ô C. 11. N. S.821 ; 28 L.J.C. P.202 ; Uulleu X Leake, Snl ed„ p. 815; “ 1lejdies,” ante, 
pp. 561, 552.) Onl. XIX., r. 18, cited ante, p. 546, is more widely expressed than the 
last-mentioned section (which is now repealed), but it would seem that under ordinary 
circumstances it is better, where the above-mentioned allegation is disputed, to meet 
the defence either by an amendment of the statement of claim, or by a reply in the 
nature of a new assignment . (See ante, p. 553.) Any use of the way beyond what is 
justified by the right is a trespass {Colchester v. Roberts, 4 M. A: W. 769 ; Hennin y v. 
Jlurnet, 8 Ex. 187; William» v. Junte*, L. 11. 2 C. P. 577 ; 35 L. J. C. P. 256 ; ami 
see Harrison v. J hike of Rutland, [1893] 1 Q. 11. 142).

(r) lly 2X3 Will. 4, e. 71, s. 8, it is provided that “ when any land or water upon, over, 
or from which any such way or other convenient (sic) watercourse or use of water shall 
have been or shall be enjoyed or derived, hath been or shall be held under or by virtue 
of any term of life or any term of years exceeding three yean from the granting thereof, 
the time of the enjoyment of any such way or other matter as herein last before men
tioned during the continuance of such term shall be excluded in the computation of the 
said period of forty years, in ease the claim shall within three years next after the end 
<»r s.Hiiier determination of such term Is? resisted bv any person entitled to any reversion 
expectant vn the determination thereof. ’
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1 C. M. & li. ill : Pye v. Mum ford, 11 Q. 1$. 666 ; ami of a replication to 
a /ilia of forty yeort' prescription of a term for life or y tar», anti that the 
/ilainlijf trite the rerertioner ei/tectant upon it, and reeieletl the claim irithin 
three year» after the determination of enrh term (2 & 8 Will. 4, c. 71, 
k. 8) : see Wright v. Williams, 1 M. & W. 77 ; and see Bright v. Walker, 
sti/ira. [This replication only applies to easements within the second section 
of the statute. The pretetling form a/ydies to prescriptive riyhts within the 
first anti second sections.]

See a form of a plea jiistifyiny Hie remora I of an obstruction from a public 
hitjhway under the authority of the Metropolis Local Manayement Art: 
Le Neve v. Vestry of Mile End, 8 E. & 11. 1054 ; 27 L. J. <J. If. 208 ; of a 
like plea of justification under the authority of a local Hoard of Health : 
Morant v. Chamberlain, 6 H. & N. 540; 80 L. J. Ex. 200.

See a form of replication of a riyht by custom to erect booths on the highway 
ai a fair : El wood v. Bullock, 6 Q. B. 388 ; of a replication of a prescriptive 
right to place goods 11/1011 the /mblic way : Morant v. < 'hamberlain, supra.

See a form of/ilea of a / ttblic riyht of way atony a navigable river,justifying 
the destruction of a weir firttl in the channel. Williams v. Wilcor, 8 A. & E. 
314 ; anil of a like /ilea pistifyiny trespasses on a landing stage of the plaintiff : 
Eastern Counties fly. Co. v. Dor liny, 5 C. B. N. S. 821 ; 28 L. J.O. P. 202.

Reply joining Issue on the Defence, and further stating that the Matters
complained of include other Ads than those admitted by the Defence(e).

1. The plaintiff joins issue.
2. Besides the acts of the défendant which are referred to in the defence, 

the plaintiff also complains of other nets of the defendant which were in 
excess of the alleged rights, and were committed in other parts of the 
plaintiff's land and on other occasions and for other purpose's than thost- 
re I erred to in the defence.

Particulars are as follows :—
[Here state particulars of such of the acts complained of as appear I» he 

ejrcluded by the defence and have not been sufficiently specified by the claim.']

(<•) Formerly under e joinder of issue on a plea alleging an enjoyment "as of right,” 
the plaintiff might prove applications by the defendant during the prescril-ctl period 
for leave to use the way. leave and licence durii g a jiortion of the period being incon
sistent with an enjoyment ns of right. (See Monmouth Canal Ca. v. Harford, 1 C. 11. 
,x It. fill ; Jleaslcy v. Clarke, 2 Bing. N. C. 70.1 ; Tickles. Brown,4 A. k E. :ifi!>.) But 
under the present system such leave anil licence should lie replied specially.

See further ante. pp. Slit, ago, 058.
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Witness (/).

fkfence lo iin Arlion for noI iillemliiiii in jiurename of a Snl/jnenn, Hull the 
Teatimonij of the fkfemla.il icue not Material.

The testimony of the defendant wa< not necessary or material on behalf 
of the plaintiff on the trial of the said action [»r, of any of the said 
issues].

(/) See ante, |t. 518. The defence that the evidence of the defendant was not 
material on the trial of the former action must be expressly pleaded. (See Need ham v. 
F rater, 1 C. B. 815 ; Mu I left v. liant, lC.icM. 752, 7li4.)

It is n good defence that a reasonable sum was not paid or tendered to the defendant 
for his expenses as a witness. (See li et tele y v. M'Lead, 3 Bing. N. C. 405.)
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INDEX
(77##' reference* in italic* in the inner margin relate to the note*.)

ABANDONMENT,
of ship in*tired, notice of, 202. 
of ancient tight*, 420, 871.

ABATEMENT.
plea* in, abolished, 20, ">22.
action* not now abated by marriage, death, bankruptcy. <$v\, of 

partie*, 30.
abatement of nui nance*, 800.

ACCEPTANCE. See Bills of Exciianof. : Sale of Coons.
ACCIDENT,

claim by executor or administrator on an accident policy, 208. 
claim by assured on a |»olicy for allowance during incapacity, 200. 
defence of inevitable accident, 023.

i nun ranee against accident*, what are accident*, 208. 
claim* by executor* for accidental death canned by negligence, 387. 
accident, when primil facie evidence of negligence, 411. 
inevitable accident a defence to action* for negligence or trenpa**, 883, 

8Sr>, 023.
And *ice Alteration ; Carriers.

ACCOMMODATION BILL,
claim by the acceptor of an accommodation bill on the contract to 

indemnify him, 105.
defence stating that a bill or note was given for accommodation, 590, 600, 

614.
And tee Bills of Exchange; Indemnities.

ACCORD AND SATISFACTION,
defence of accord and satisfaction by the delivery of goods. 566. 
the like, by work done, 567. 
the like, by substituted agreement, 568. 
the like, by giving a bill of exchange, 560. 
the like, by indorsing to the plaint iff a promissory note, 560. 
the like, by payment of a smaller sum by a third party, 570. 
defence of an agreement between the plaintiff, the defendant, and a third 

party, that the defendant should be discharged and the third party be 
accepted by the plaintiff as his debtor instead. 570 

defence of accord and satisfaction by a composition made by a debtor with 
his creditors, 570.

reply thereto that the deed or instrument was not registered, 611. 
what amount* toon accord and not infaction, 566, 567. 
payment of nmaller *um in décharge of larger debt ; tome new 

connideration necennary, 566, 745. 
giring negotiable instrument, Jj‘c., 566, 567, 615, 716. 
accord and *atinfaction by one of tereral joint-debtor*, or with one of 

terera’joint-creditors, 567.
equity rule where such creditor act* in fraud of partners, 568.
accord and sat infact ion miint be after breach, 568.
effect of accord and satisfaction a* to contract* by specialty. 560.
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ACCORD AND SATIS F ACT I ON —conti n ucd.
équitable doctrine* a* to parol release, ,ÿt\; offert of the Judicature 

Acts, 568, 753, 755.
effect of accord and satisfaction, where further damage accrues 

subsequently, 815.
accord and satisfaction procured by fraud, 815.
hills or notes given “ in accord and satisfactionor “for and on 

account ” of a debt, 569, 615, 746. 
accord and satisfaction by way of novation of a debt, 570. 
effect of satisfact ion by a joint tort-feasor, 815. 
by a stranger, 815.
a fresh cause of action is not barred by satisfaction given for previous 

damage, 815, 816.
accord and satisfaction by inserting apology in newspaper, 816. 845. 
a receipt in full is not an estoppel, but is evidence of discharge, 753.

ACCOUNT,
action of, at common law and by statute, 69. 
reference to former pleadings in actions of account, 70, 571. 
actions for taking partnership or other accounts, assignment of, to the 

Chancery Division, 69, 267.
jurisdiction of King's Bench Division to order account, 69. 
claims for an account in various cases, 69, 70.
exception of merchants' accounts from Statute of Limitations abolished,

7 IS.
to re-open a settled account, errors or at least one important error must 

be specifically pleaded, 572.

ACCOUNT STATED,
claim on account stated, 70.
defence denying the statement of the accounts, 571.
defence alleging that the amount found to be due on the accounts stated 

was a smaller sum than that claimed, 572. 
account stated ; what mode of pleading, 70. 
statement of account as to part of a larger debt claimed, 70. 
account stated by mistake ; for debt without consideration; for illegal 

debt; for debt within the Statute of Frauds, or the Statutes of 
Limitation, 71, 571, 572.

how made; by writing, as by bill or note or I O If, or by oral 
statement, 70, 71.

must be before action, and of sum certain, 71. 72. 
to whom and by whom made, 71.
account stated of future debt ; of debt payable by instalments, or upon 

a contingency, 71, 72.
e ffect of an acknowledgment under seal, 72.
defences applicable to claims on accounts stated, 571, 572.

ACKNOWLEDGMENT, 723. See Limitation, Statutes of.

ACQUIESCENCE, 859, 871. See Injunction -, Laches : Leave and 
Licence.

ACT OF GOD, 141, 453. See Carriers.

ACTION,
the old forms of action abolished, 3, 45. 
action on the case, what it included, 718, 873. 
actions on contracts and actions for wrongs, 2. 
actions partaking of both characters, 3.
assignment of certain actions to particular Divisions of the High 

Court, 33 : sec ACCOUNT. 
classification oj actions, 2.
place of trial is, in each case, fixed by an order, 58. 
joinder of causes of action, 52—54. 
parties to actions, 19 : see Parties. 
discontinuance of actions, 538, 642.

ACTION, NOTICE OF, 888. See Notice of Action.
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ACTION PENDING,
for Mint! canoe ; application to stay proceedings 522, 523, 537.

And see Cross-Action.

ADMINISTRATOR. See Executors.

ADMISSION,
implied, of allegations not denied specifically or by necessary implica

tion, or stated to be not admitted, 527. 
exception of allegations as to damages, 529, 530. 
infants and lunatics, Av. not within the rule, 527. 
the rule not applicable where joinder of issue implied, 545. 
judgment on admissions, 572.

ADMISSIONS IN PLEADINGS,
defence containing admission of fact, 572.
defence admitting some facts and denying other facts, 525, 574.

AGENT,
statements of claim :

by an agent for remnneratioi for work done, &c., 72. 
by a house agent for commission, 73. 
by a share broker for commission, 137.
by an agent against his employer for breach of agreement to accept a draft 

for th ; price of goods bought under tl employment, 73. 
against an agent employed to sell goods, for not accounting or paying 

over, 74.
against an agent, for not using due care and diligence in collecting 

moneys, 75.
against an agent employed to purchase goods, for negligently disregarding 

his instructions. 73.
against a del credere agent on his guarantee of the price of goods sold by 

him, 75.
for breach of an implied warranty of authority to contract with the 

plaintiff, 75.
against an agent, to recover the amount of a secret commission received by 

him from persons dealing with his employer, 77. 
defences :

denial of ag-ncy, 672.
denial of the allo*td t rms of employment, 672. 
defence to an action *or commission, djnving the alleged services, 573. 
defence to an action against an agent for not accounting, that the plaintiff 

never requested the defendant to account, 573. 
defence to claim by hoise agent for coinmi.-sion, 573. 
defence to an action or a verbal agreement, that the defendant contracted 

solely as agent for a disclosed principal, 573. 
denial of receipt of an alleged secret commission, 574. 
denial that the alleged commission was received corruptly, secretly or 

improperly, 574.
denial of ;m alleged warranty of authority to contract as agent, 575. 
de.liai of the alleged breach of warranty of authority, 575. 
defence to an action for the price of goods sold, alleging that they were 

sold by the plaintiff’s agent as apparent principal, and claiming to set off 
a debt due fro n the agent to the defendant, 782. 

reply of ratification, 575.
contracts by agents : liability of principal, 140, 573, 574. 
agent, whrn personally liable; signing contract in his own name as 

principal ; usage of traie, or market ; foreign principal, 72, 573, 574. 
gratuitous agent, liable f>r misfeasance, 72. 
revocation of agency, 72, 73, 256, 257. 
house agents, $c., when entitled to commission, 73. 
actions against agents for money received, or for account, 74, 79. 
agency fur purchase of goods on commission, 75. 
del credere agency, 75, 76.
implied warranty of authority by contracting as agent. 76. 77. 
suing principal and agent in the alternative, 77.
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principal'» right*, where secret profits, douceur*, fir., received ht/ aqent, 
77, 78, 79.

mistake in written contract, 574.
undisclosed principal ; election to charge principal or agent, 574. 
rati fication of contract of agent, 575.
when set-off against agent is pleadable in action h y principal, 782, 783. 
pledges, fir. by agents in possession of goods ; effect of Factors Act, 809. 
fraud of agent, when it invalidates a contract, 78. (557 
negligence of agent, principal when liable for, 434.

And see Master and Servant; Indemnity ; Broker,

AGISTMENT,
claim for the agistment of horses ami cattle, 79. 

for the keep of horses. 79. 
for the use of pasture, 79. 

duties and liabilities of an agister of cattle, 79. 
agisted cattle, in what eases privileged from distress, 378.

AGREEMENTS,
claim for damages for breach of an agreement not under seal, 80. 
claim for damages for breach of an agreement not under seal, setting out 

the agreement more fully, 81. 
claim for a debt due under a covenant in a deed, 81. 
claim for damages for breach of covenant, 81, 219, 220. 
defence denying the making of an agreement not under seal, 575, 570. 
defence denying the agreement, and alleging that it was subject to a formal 

contract being drawn ami approved by the solicitors, 709. 
denial of the making of the agreement alleged, with a statement of the 

agreement actually made, 570.
defence settingdorth a material condition which does not appear from the 

statement of claim, 577. 
denial of the execution of a deed, 577.
defence denying the making of the deed alleged, and stating the terms of 

the deed actually made, 578. 
denial of a particular covenant, 578.
defence to an action on a deed, that the alleged deed was only delivered by 

the defendant as an escrow, 578. 
denial of breaches. 579.

mode of pleading agreements, in actions for breach, 45, 47, 51, 80. 
setting out verbatim, 7, 8.
rule that consideration should be shown for simple contract, 47, 

49, 80.
exception, where consideration presumed, as for a bill, 80, 108. 
usually unnecessary to allege consideration for a contract by deed, 47, 

V.'. 80. 81.
when contract made by posting letter of accejrtavee, 80, 154. 
how construed where capable of either of two meanings, 80. 
mode of pleading denials of the contract. 575, 570. 
pleading defences under the Statute of Fraud fife., 576, 063. 
illegality; conditions precedent ; substituted'■ agreement, want of con

sideration, fife., 576. 
alteration of written agreements, 579.
alteration of contract by subsequent agreement, rescission, fir., 580,

seal of corporation or company improperly affixed, 577, 632, 633. 
deed executed in blank, and afterwards filled in, 577. 
deed delivered only as an escrow, 678.
similar defences as to parol agreements, bills, notes, fir., 578, 612, 
stipulations, when to be implied in written agreements, 80, 577. 
verbal a grec me d collateral to written agreement when admissible, 315, 

612, 224.

AGRICULTURAL HOLDINGS ACTS, 163, 221, 234, 373. 378,848,913. 
AIR,

rights to passage of 422. Sir Lights.
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ALIEN ENEMY,
defence that the plaintiff is an alien enemy, 079. 

alien enemies, who are, 079.

ALTERATION OF WRITTEN DOCUMENTS,
defence that a written agreement was made void by an alteration, 079. 
a like defence in an action on a bill, cheque, or note, 008, 013, 014.

mode of pleading when the final contract is the result of alterations of 
precious agreements, 48, 49.

alteration of written documents by the plaintiff., or by a stranger with 
his privity, 079.

alteration by a stranger without plaintiff's privity, «$•<•., 579, 580.
alterations of bills and notes, JJv*., 580, 008.
alteration by accident or by mistake, 080.
immaterial alteration ; what alterations are material, 580, 008.
alteration by consent, stamp, Jfr., 580, 008.
mode of pleading the defence of alteration, 580, 008.
alteration by one party not avoiding the document for all purposes, 581.

ALTERNATIVE,
forms of alternative defences, 522, 523, 062.

joinder of plaintifs alternatively entitled, or of defendants alternatively 
liable, 23, 02, 77: see PARTIES. 

claims on alternative causes of action, 23. 
pleading alternative or inconsistent defences or replies, 624, 547. 
claims on alternative covenants or promises, 60, 51, 52.

AMBASSADOR,
privilege of foreign ambassadors, secretaries, $c., of embassies, 081.

AMENDMENT OF PLEADINGS, Ac.,
form of an amended statement of claim, 59. 
form of an amended defence, 526.

power of the Court or a judge to allow amendments, 14, 1.1. 
amendment of statement of claim or counterclaim without leave ; within 

what time, 14, 15, 540.
time within which the opposite party may in such ease plead to the 

amended pleading, or amend his own pleading, 15, 10. 
leave for amending pleadings, when necessary, 15. 
application for, and principles on which granted, 15, 10. 
time for delivering pleadings amended under an order, 17. 
mode of amending pleadings, 17.
amendment of claim under an order does not, in itself, give defendant 

any further time to plead or entitle him to amend, 10. 
amendment of particulars, 40.

AMENDS. See Tender of Amends.

ANCIENT LIGHTS. See Lights.

ANIMALS. See Mischievous Animals ; Distress ; Cattle.

ANNUITY, 82, 582. And see Bonds.

APOLOGY. See Defamation.

APOTHECARY. See Medical Attendance.

APPORTIONMENT, 227, 228. See Annuity ; Landlord and Tenant. 

APPRENTICE,
claim by an apprentice against his master on the indenture of apprentice

ship, 82.
claim by the master against the father or guardian on the indenture of 

apprenticeship, 83.
defence to an action by the father of an apprentice for not instructing the 

apprentice, 582.
liability of father or surety on covenants in the deed, 82. 
infant apprentice not liable thereon, unless the contract was reasonable 

and for his benefit, 82.
8qILL.
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APPRENTIC E—cont i n ued.
avoidance after full at/e ; no discharge to father or an ret tj, 83. 
effect of removal of buxine**, change* in Jinn, $c., 83, 582, 583. 
no return of premium on death, but allowance on banhruptcg, 83. 
covenant* in apprenticeship deed*, u*ua1lg independent, 582. 
what are defences to actions on the covenant*, 582. 
incapacity from illness ; death of master or apprentice, 583.

ARBITRATION AND AWARD,
statement* of claim :

for debt on an arbitrator's award, 84.
for money due under an award of an umpire, 86.
for non-peiformanceof an award of an arbitrator directing that certain acts 

should be done by the defendant, 86. 
on an award under the Lands Clauses Act, 156.

consolidation effected by the Arbitration Act, 1889...84. 
awards on written submission* thereunder, how enforceable, 84. 
such submission* usually irrevocable, except by leave, 84, 584. 
oral agreements of reference, revocable before award, 84, 584. 
action to enforce award, when necessary, 84, 156. 
reference* merely for valuation, not with in the Act, 84, 85. 
arbitration* under the Lands Clauses Act, Sfc., 156, 343, 584. 
arbitrator disqualijied by misconduct, removal, 84. 
injunction to restrain arbitration, rarely granted, 85. 
action for damages for breach of agreement to refer, 85. 
arbitrators' fees ; action for ; lien; overcharges, 86. 
arbitrator not liable for negligence, Sfc. ; valuer may be, 86, 87. 

Defences :—7. to actions on awards : 
denial of the submission, 583. 
denial of the making of the award, 584. 
denial that the award was to the effect alleged, 584. 
defence that the arbitrator exceeded his authority, 584. 
defence of revocation of the arbitrator’s authority, 584. 
defence to an award under Lands Clauses Act, 638. 

defence* on ground of invalidity of the award, 583. 
collusion or misconduct of arbitrator, 583. 
notice of award, not usually a condition precedent, 583.

II. of reference to arbitration :
defence of a reference to arbitration by agreement and of an award 

thereunder respecting the causes of action, 685. 
agreement to refer to arbitration, not in general a defence, 585. 
but agreement making ascertainment of amount, $‘C., by arbitration a 

condition precedent, may be a defence, 585. 
applications for stay of proceedings under*. 4 of the Arbitration Act, 

1889...585.
effect of award ascertaining amount, S’c., 585.
in what cases award without performance is a defence, 585.
estoppel by an award, 647.

ARIUNOBMBNT8 WITH CREDITORS. Sjc Bankruptcy ami Com- 
position with Creditors.

ARREST,
claims for malicious arrest : see Malicious Prosecution. 
claims for false imprisonment : sec Trespass to the Person. 
defences justifying arrest for felony, Ac., 926, 928. 

privilege from arrest, 427.

ASSAULT, 497. Sec Trespass to the Person.
ASSETS. See Executors.

ASSIGNMENT.
statements of claim :

by the assignee of a debt under s. 25 (6) of the Judicature Act, 1873...88. 
the like, where the assignment was of a debt due and of other moneys to 

become due under an agreement, 89.
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ASS1UNM ENT—continued.
Maternent* of claim—continued.

by the assignee of the book debts of a bankrupt on an assignment thereof 
under the Bankruptcy Act, 1883, s. 56... 105. 

by the assignee of a debt under the Companies Acts, 18(12 to 1890...155. 
by the assignee of a policy of life insurance under 3U A; 31 Viet, 

c. 144...S0Ü.
by or against the indorsee of a bill of lading, where the property passed by 

the indorsement, 290, 207, 208. 
defences :

denial of the assignment, 580.
defence to an action by an assignee under s. 25 (0) of the Judicature Act, 

1873, denying that the assignment vas an absolute one, 580. 
the like, denying that the assignment was in writing, 587. 
the like, denying that notice in writing of the assignment was given to the 

defendant, 587.
the like, alleging a set-off of a debt which became due from the assignor to 

the defendant before notice of the assignment, 781. 
defence to an action by the original creditor that the debt sued for was 

absolutely assigned, and notice of such assignment given, under s. 25 (0) 
of the Judicature Act, 1873, before action brought, 587. 

debt* and choxe* in action formerly not assignable at law {with certain 
exception*) though assignable in equity, 87. 

contract* assignable by law merchant or by * pedal xtatutex, 87. 
what wa* a valid equitable axxignment, 87, 88.
absolute alignment under the Judicature Act, 1873, *. 25 (0), what 

amount* to, 89, 580, 587.
what debts and choxe» in action are unassignable, 580. 
notice of xuch axxignment after death of axxignor, 587. 
set-off of debt* due from axxignor to defendant before notice of axxignment, 

587. 588, 781.
other cross-claims aguinxt axxignor, when admissible ax defence*, 587. 
xuing in axxignor'* name, or adding him ax co-plaintiff, 87, 89. 
axxignment of term of yearx, or of reversion: xee Landlord AND 

Tenant.

ASSOCIATION.
unregistered axxociationx for the purpose* of yain, when illegal, 031, 

681, 78V.

ASSUMPSIT,
former action of, 2, 528.

ASSURANCE. See Insurance.

ATTACHMENT OF DEBT,
defence of payment to a judgment creditor of the plaintiff, or into

Court, 588.
payme/it or execution under garnishee proceedings in general a discharge 

of garnishee pro tanto. 588.
effect of garnishee order nisi, or garnishee order absolute, 589. 

ATTORNEY. Sec SOLICITORS.

AUCTION,
sale of goods by : see AUCTIONEER.
sale of land by, 280, 287 : xee Sale of Land and AUCTIONEER.

AUCTIONEER,
claim for remuneration for work done as an auctioneer, 91.
claim by an auctioneer against the purchaser for the price of goods sold by 

auction, 91.
claim by the auctioneer against the purchaser of goods for not taking 

them away and paying for them in accordance with the conditions 
of sale. 92.

claim by a vendor against a purchaser of laud sold by auction for not 
completing the purchase, 286.

2
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AU CT10N E E K— cont i n ued.
auctioneer x special property in goods, and lien for chary ex, VO. 
auctioneer rcccinny deposit as stakeholder, VI, 287. 
effect of signature of memorandum by auctioneer or his clerk, in cases 

within the Statute of Frauds, VI. 
liability for neyliyencc, where memorandum insufficient, VI. 
auctioneer, when liable to action for conversion of goods, VI, 350. 
auctioneer contractiny in his own name, actions by or against, VI, V2. 
revocation of bid or offer to self, V2. 
advertisement of sale, with dra ami of y omis after, V2. 
no right of resale on buyers default apart from conditions, 92.

And see SALE OF LAND.

AVERAGE,
what is general average ; what is particular average, 203, 092. 

AVOWRY. See Replevin.
AWARD. See Arbitration.

BAILIFF. See Distress ; Process ; Sheriff ; Replevin, and Public 
Authorities.

BAILMENTS, 
statements of claim :

by a warehouseman for keeping and taking care of goods, V3. 
by a wharfinger for wharfage and warehouse room. 93. 
against a picture dealer for not taking proper care of a picture entrusted 

to him for the purpose of being cleaned, V4. 
against a livery stable keeper for not taking care of a horse, 94. 
against a railway company for not safely keeping goods left in the cloak 

room at one of their stations, 95. 
against a bailee for negligence in keeping goods, 334. 
by a gratuitous bailee of a horse for injuries caused by its viciousness. 335. 

defences :
defence to an action by a warehouseman for reward, denying the ware

housing. and further denying that the warehousing was at the request of 
the defendant, 589.

defence to a like action, disputing the amount charged, 5VO. 
defence to an action against a bailee, denying the alleged purpose or terms 

of the bailment, 590.
defence to an action for not redelivering on request, denying the request, 

590.
defence to an action for not taking care of the goods and for not redeliver

ing them to the plaintiff, denying the alleged breaches, 590. 
contract of bailment, 93. 
lien for charges, in what cases, 80(5, 807, 808.
liability of railway company as to goods deposited in cloak-room ;

conditions, when binding, 95. 
bailor of carriages for hire ; duty as to Jit ness, 334. 
gratuitous bailments ; duties and liabilities thereunder, 334. 
bankers not gratuitous bailees of customers' securities, 334. 
gratuitous lending of chattels, 334, 335.
carriers, after completion of contract, becoming involuntary bailees, 147. 
rights and duties of involuntary bailees, 147, 330.

And see Conversion ; Detention ; Carriers.
BANKERS,

claim by bankers for money due to them from a customer, 96. 
claim against bankers for not paying a customer’s cheque, 98. 
claim by the public officer of a banking co-partnership suing as nominal 

plaintiff under a statute, 98.
claim against the public officer of a banking co-partnership sued as 

nominal defendant, 99.
actions by or against incorporated banking comjm nies, hanking co-part

nerships suing or sued by public officer, 95, 9(5. 
relation of banker and customer ; duty to pay customer's cheguC ; 

refusal to pay, when justified, 90.
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RANK K ns—rout i n tied.
da mage t in actions for refusing to pay cheque*, 9ft. 
a mere payee or holder cannot maintain such action, 97. 
hu niter cannot recover from payee money paid by mistake as to asset*, 97, 

200,
branch hank* distinct from principal hank for some purposes, 9ft. 
payment of forged cheques, $c, ; customer's negligence, 97. 
provision* of Bill* of Rechange Act, 1882, as to crossed cheques, 97, 127, 

128.
when proteeted, as collecting only for customer, 97. 
moneys paid in by several persons to joint account, not usually repayable 

to one only, unless a surviving patiner, 98. 
lien of bankers, 807.
loss of customer's documents, liability as bailees, 331. 
defences under the Statute of Limitations, 591, 717.

See Rills op Exchange ; Guarantees.

BANKRUPTCY, 
statements of claim :

by a trustee in bankruptcy for a debt due to the bankrupt before the 
bankruptcy, 99.

by a trustee in bankruptcy for breach of a contract made with the bank- 
rupt before his bankruptcy, 102.

by a trustee in bankruptcy for a debt which accrued to him as such 
’ trustee after the bankruptcy, 103.

by a trustee in bankruptcy and a solvent partner of the bankrupt for a debt 
due to the firm, 103.

by a trustee in bankruptcy of a sole plaintiff where the trustee has been 
substituted for him as plaintiff before delivery of a claim, 104. 

by a trustee in bankruptcy upon a bill of exchange drawn by the bank
rupt, 121.

by the assignee of liook debts sold to him by a trustee in bankruptcy, 105. 
by a trustee in whom the property of a debtor has vested under a scheme 

of arrangement in pursuance of the Bankruptcy Acts, 1883 and 1890, for 
a debt due to a debtor, 10ft.

by a trustee in binkruptey to recover damages for a wring committed 
‘ before the bankruptcy and affecting the bankrupt's estate, 335. 

defences, <Çr.
defence of the bankruptcy of the defendant, 591, 592. 
reply thereto that the debt was incurred or forbearance thereof was obtained 

by the fraud of the defendant, 593. 
defence of the bankruptcy of the plaintiff, 593.
defence that the alleged cause of action vested in the trustee of the plaintiff’s 

property under a scheme of arrangement, 594. 
defence of a composition or scheme of arrangement under the Bankruptcy 

Act, 1890, s. 3...594.
a like defence under s. 23 of the Bankruptcy Act, 1883...595.
defence of a composition with creditors apart from the Bankruptcy Acts, 039.
reply that the deed was not registered, (>41.
defence to actions brought by a trustee in bankruptcy for debts due to the 

bankrupt of a set-off of debts due from the bankrupt to the defendant, 
778, 779.

defences to actions by a trustee in bankruptcy for wrongful conversion of 
goods, 823.

on presentation of petition, receiving order, 99. 
after petition, action against debtor may be stayed, 32, 99, 691. 
actions should be brought or continued by debtor until adjudication, 102, 

5'. 13.
adjudication of bankruptcy ; vesting of property in trustee, 99. 
official receiver acting as trustee ; his pouters, 100, 101, 102. 
relation back of bankruptcy and of trustee's title, 100, 
what property passes to trustee. 99, 100, 102.
bankrupt's personal earnings during bankruptcy so far as necessary fr 

support of himself and his family excepted, 100. 
goods in order and disposition; reputed ownership, 100. 
property acquired or contracts made by undischarged bankrupt, attions 

as to ; dealings with third [tenons, 100, 101, 102 594
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1UNKRÜPT0Y—nrntimnl.
notion* by or against trustee ; official name, fie., 101. 
tolrcnf partner of banJtmpt ; action in names of trustee and solvent 

partner, 103.
bankruptcy of plaintiff or defendant after action brought ; change of 

parties.'fie.. 104, 10.1: see CHANGE OF 1’ART IKS. 
vigil** of action for personal injuries do not pass to trustee, 101, 33.1. 
a breach of promise to marry considered a personal injury, 101. 
actions by bankrupt on contracts made during the bankruptcy, 101. 102, 

1598, .1114.
executory contracts not depending on personal qualification*, completion 

of by trustee, 102.
disclaimer by trustee of leases, unprofitable contracts, fie., 102, 713.
safe and assignment of book debts by trustee ; action by assignee. 10.1.
bankrupt is not released until the order of discharge, 1*0, .102.
irhat debts or liabilities are not discharged thereby, 591, 51*2.
joint contractors or sureties not thereby discharged. 592.
subsequent promise to pay debt barred by bankruptcy or composition ;

not actionable, unless made on new consideration, 592. 
discharge by foreign bankruptcy. 593.
debt incurred by fraud, fir., not released by order of discharge, 593. 
effect of bankruptcy of the plaintiff in an action, 593. 594. 
bankrupt, undischarged, when he may sue if trustee does not intervene, 

102, 335. 594.
defences of set-off' and mutual dealings in actions brought by the trustee, 

'778, 779.
compositions or arrangements under the Bankruptcy Acts, 100, 594. 
what debts released thereby, 594. 595.
no écrirai of creditor's original debt or claim on default in making the 

stipulated payments, 10(5, 107, 595. 
creditor's remedy in such case, by application to the Court, 107. 
staying actions by creditors for their original debts, 107. 595. 
pleading such compositions or arrangements as a defence, 595. 
rights of trustee thereunder, 10(5. 107.
promise by compounding debtor to pay one creditor more than the others 

is a fraud on the others, (54 0. 
composition or arrangement after adjudication, 107, 595. 
compositions and arrangements with creditors independently of the 

Bankruptcy Acts. (539, (540, (541. 
action by trustee for wrongs affecting bankrupt'* propeiiy, 33.1. 
when bankrupt may himself sue for wrongs. 33.1, 33(5. 
action for maliciously taking bankruptcy proceedings, 33.1.

BATTERY, 490. See Trespass to the Person.

BETTING. See G AMINO.

BILL OF SALE,
claim by grantee of bill of sale for conversion, 351.
defence to a claim for trespass, justifying under bill of sale. 810.

Jtills of Stile Art*; that of 1878 deals with bills of sale in general, 
810.

that of 1882. with bills of sale given as security for payment of moneu, 
810.

what documents are within the Bills of Sale Acts, 810. 
failure to register, effect of 81(5. 817.
bill of sale of stock in trade which is to be carried on. effeet of 351. 
power of sale not implied in bill of sale under Act of 1882, 204. 
mode of pleading just i fication of entry under, 939, 81(5.

BILLS OF EXCHANGE. CHEQUES, AND PROMISSORY NOTES.
I. Inland Bills of Exchange, 

statements of claim :
by drawer against acceptor on n bill payable to drawer, 108, 110. 
by < I rawer against acceptor on a bill payable on a future event which is 

certain to happen, 110.
by drawer against acceptor on a bill accepted payable on a future event 

or contingency, 111.
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BILLS of EXCHANGE, kc.—coat'muni. 
i. Inland Bill* of Exchange—continued, 

statements of claim—continued.
by drawer against acceptor on a bill accepted payable only at a particular 

specified place, 111.
by drawer against acceptor on a bill payable to a third person, 112. 
by payee against acceptor, 112. 
by indorsee against acceptor, 112, 114. 
by indorsee against acceptor and drawer severally, 114. 
by payee against drawer for default of acceptance, 115. 
by indorsee against drawer for default, of acceptance, llfi. 
by payee against drawer for default of payment, llfi. 
by payee against drawer for default of payment, on a bill drawn payable at 

a particular place, 117.
by payee against drawer for default of payment, with an excuse for not 

giving notice of dishonour, 117.
by payee against drawer for default of payment, alleging notice of dishonour,

* and also, as an alternative case, facts dispensing with notice of dishonour,
110.

by indorsee against drawer for default of payment, on a bill payable to the 
drawer or order, 110.

by indorsee against indorser for default of acceptance, 119. 
by indorsee against indorser for default of payment, 120. 
by executor or administrator of drawer against acceptor. 120. 
by executor or administrator of indorsee against acceptor, 120. 
by drawer against executor or administrator of acceptor, 120. 
by indorsee of executor or administrator of drawer against acceptor, 121. 
by trustee of property of bankrupt drawer against .acceptor, 121. 
by a surviving drawer against acceptor, where the other drawer has died 

before action, 121.
against a surviving joint acceptor, 121.

effect of the Bill* of Exchange Act, 1882. ..108.
application of the Act to cheque* and jrromissory note*, 125, 129.
joinder of parties in actions on hills or notes, 108.
actions by or against partners, firm-names, S'c., 205.
days of grace, i08, 125.
not necessary to allege consideration, 108.
alternative claims on the consideration and on an account stated, when 

advisable, 108.
setting out doubtful instrument* verbatim, 108.
what claims may be specially indorsed on the writ, 65, 108, 109.
■inland bills, what, 108.
bills or notes payable on demand ; demand before action unnecessary, 

109, 129.
bills or notes payable at a fixed period after demand or sight ; demand 

or sight necessary, 109, Ï30.
“ month ” in a bill or note means calendar month, 108. 
measure of damages in action on bill ; liquidated damages which may 

be specially indorsed. 65, 68,109. 
interest, expenses of noting, Av\, 109,110, 122. 
noting or protest of inland bills, not necessary, 110. 
bills or notes drawn or accepted payable on a future event ; distinction 

as to contingency, 110.
acceptance, general or qualified ; effect of qualified acceptance, 110, 111.
bills or notes payable at a particular place, 111.
presentment not necessary against acceptor on general acceptance. 111.
indorsement ; imports delivery and transfer of property, 112, 113.
delivery or transfer without indorsement, 112, 113.
indorsement in blank, 113, 131.
conditional or restrictive indorsements, 113.
fictitious or non-existing payee, 113.
bills or notes payable to bearer, transferable by delivery, 113.
effect of indorsing them, 113, 119.
striking out intermediate indorsements, 113.
presen} ment for payment, when necessary, 111, 114, 117, 126, 130.
pleading excuses for non-present ment, <Çr., 115, llfi.
presentment for acceptance ; when excused ; pleading excuses, 115, 116,
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BILLS OF EXCHANGE, kc.—continued.
I. Inhind Bills of Exchange—continued, 

statement* of claim—continued.
notice of dishonour by non-acceptance ; by non-payment. 110, 117. 
what sufficient notice, and whi n excused ; pleading notice of dishonour 

or matter of excuse, 117, 118. 
what is evidence of such notice or of waiver, 118.
acceptor of bill, or maker of note, not entitled to notice of dishonour, 118. 

defence*, #c. :
denial of the drawing of the bill, 596. 
denial of the acceptance of the bill, 596.
denial of the indorsement of the bill to a party under whom the plaintiff 

claims. 596.
denial of the indorsement of the bill to the plaintiff, 596. 
defence by an acceptor that the bill was accepted payable on an event or 

contingency which has not happened, 697. 
a like defence, setting out the acceptance verbatim, 598. 
defence by an acceptor that the bill was accepted payable only at a 

particular place specified in the acceptance, and was not presented 
there, 598.

defence to an action for default of acceptance, denying the presentment for 
acceptance. 598.

defence to a like action, denying the default of acceptance, 598. 
defence to an action for default of payment, denying the presentment for 

payment, 598.
defence to a like action, denying that the bill was duly presented, 599.
denial of due notice of dishonour, 599.
defence that the plaintiff was not the holder, 699.
defence that the defendant accepted the bill for the plaintiff’s accommoda

tion, 599.
defence that the defendant accepted the bill for the accommodation of the 

drawer, who indorsed it to the plaintiff without consideration, 600. 
defence th d the bill was accepted in payment for goods sold, which the 

plaintiff foiled t<> deliver, 600.
defence to an action by indorsee against acceptors of failure of consideration, 

and that the bill was indorsed to plaintiff when overdue, without con
sideration and with notice, 601, 602.

defence to an action by indorsee against acceptor that the bill was accepted 
in payment for goods sold by the drawer which he failed to deliver, and 
that the bill was indorsed by the drawer to the plaintiff, without con
sideration, or with notice, or when overdue, 601. 

defence to an action by indorsee against acceptor that the defendant was 
induced to accept the bill by the fraud of the drawer, who indorsed it to 
the plaintiff without consideration, or with notice, or when overdue. 
603.

defence by the acceptor that the bill was accepted without consideration, 
and delivered to the drawer for the purpose of his getting it discounted, 
and was indorsed by him to the plaintiff in fraud of that purpose, and 
without consideration, or with notice, or when overdue, 604. 

defence by the drawer that he drew and indorsed the bill without con
sideration, for the purpose of getting it discounted, and that it was 
negotiated in fraud of that purpose, and came to the plaintiff without 
value, 604.

defence that the bill was given for an illegal consideration, 604. 
defence that the bill was accepted for money won by gaming, kc., 670. 

See Gaming.
defence in an action by the indorsee against the indorser of a bill that the 

plaintiff and drawer arc the same person, 605. 
reply to the preceding defence, that the plaintiff indorsed the bill without 

consideration for the purpose of the defendant indorsing it to him as 
surety for the acceptor, and the defendant indorsed it accordingly, 605. 

defence that the defendant was induced to accept the bill sued on and 
others in payment of the price of a business by fraud, and counterclaim 
for return of the bills and damages, 606, 607. 

defence of an alteration of the bill, 608. 
defence that the bill lias been lost by ‘lie plaintiff, 608. 
defence of a discharge of the bill by absolute renunciation in writing, 609.
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DILLS OF EXCHANGE, Lc.—continued.
|. Inland Hill* of Exchange—continued, 

defencesf <$r.—rout i n ucd.
defence of an absolute renunciation in writing by the plaintiff of the 

defendant’s liabilities on the bill, 609. 
defence, in an action against the drawer, that the plaintiff agreed with the 

acceptor to give him time for payment, 600. 
defence of payment by the defendant to the plaintiff. See Payment. 
defence to an action by the indorsee against the drawer of payment by the 

acceptor, 610.
defence that the bill was duly paid, and after payment it was indorsed to 

plaintiff, 611.
defence of payment to a prior holder not mentioned in the statement 

of claim, and subsequent indorsement to the plaintiff after maturity, 
611.

defence in an action by the drawer against the acceptor of a contem
poraneous agreement in writing between the parties for the renewal of 
the bill on request, 611.

defence to an action for the price of goods that the goods were to be paid 
for by a bill of exchange, and that the period for which the bill was to 
run has not expired, 751).

defence* in denial must deny some matter of fact, 606. 
estoppels of drawer, acceptor, and indorser, 506. 507. 
who i* an indorser, what an indorsement. 112, 113, 119, 507. 
ever y party to a hill prima facie deemed a party for raine, 500. 
rainahlc consideration, what it means, 600. 
accommodation party, who is ; accommodation hills, 600. 
signature of hills, what sufficient signature hy agents, <$•#•., 574. 
hills of corporations or companies, 632. 
signing hill otherwise than as drawer or acceptor, 597. 
effect of signature, in blank ; filing up omissions, 507. 
stamp defects ; not in general remediable after issue, 597. 
stamp objections not usually pleaded, 507.
between what parties absence of consideration is a defence, 500, 600. 
liability of “ accommodation party ” to holder for value, 600. 
total failure of consideration, when a good defence, 601. 
partial failure of consideration, may he ground for counterclaim where 

the action is between immediate parties, 601. 
acceptance procured by fraud, 507, 603. 
holder of bill, 500, 603, 604. 
rights of “a holder in due course603.
onus of proof, when shifted hy evidence of previous fraud, duress, or 

illegality, 604.
illegality ; illegal consideration not severable, 605, 6S2. 
hill reindorsed to a previous indorser ; circu ity of action, 605. 
alteration in a bill or note, what material, 608. 
effect of, as to stamp, and as to pleading, 608. 
defence of lost bill, ftc.; indemnity under judge's order, 608, 600. 
discharge by absolute renunciation in writing, or by cancellation, 600. 
effect upon the liability of other parties of giving time for payment 
' of a hill, 600, 610. 

payment “ in due course,” what, 610. 
effect of payment by drawer or indorser, 610. 
negotiation of bill when overdue, 611. 
bills payable on demand, when deemed overdue, 611. 
effect of agreements relating to bills or notes upon the rights of the 

parties, 611, 612.
contemporary verbal agreement cannot vary rights, 611.
defence that bill was accepted and delivered merely as an escrow, 612.

II. Foreign Hills of Exchange : 
statements of claim :

by drawer against acceptor, 122.
by drawer against acceptor where the bill was drawn in a set, 122. 
by payer supra protest for honour of drawer against acceptor, 123. 
by payee against acceptor supra protest, 123.
by indorsee against acceptor on a foreign bill payable at usances, 123.
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BILLS OF EXCHANGE, kc.—continued.
IT. Foreign Hill* of Exchange—continued, 

statements of el aim—continued.
by payee against drawer for default of acceptance, 124. 
by indorsee against drawer for default of payment, 125. 

hill* and note* other than inland are foreign, 122. 
hy what late yorerned, 122. 
stamping. 122.
what claim* mag he specially indorsed, 124.
statement of claim should show the hill to he foreign, 122.
interest on foreign hills, 122.
hills drawn in a set. 122.
acceptance or payment supra protest, 123, 124.
inter rent ion for honour, 123, 124.
usances, 123.
protest of foreign hill, when and against whom necessary, 124. 
excuses for non-protest or delay of protest, 124. 
protest unnecessary on dishonour of a foreign note, 124. 
claim for re-exchange and interest thereon, 124. 

defence that, an indorsement was invalid by foreign law, 012.
III. Jtaniters' Cheques: 

statements of claim :
by the payee of a cheque against the drawer, 125. 
by bearer or indorsee of cheque against drawer, 120. 
by indorsee of cheque against indorser, 127. 
by bearer or indorsee of a crossed cheque against drawer, 127. 

defences :
denial of the drawing of the cheque, 012. 
defence of an alteration of the cheque, 013.
defence that the note or cheque was drawn for money lost to the plaintiff 

upon a wager. 000.
provisions of the Hills of Exchange Act, 1882, as to hills payable on 

demand, in general applicable to cheques, 125. 
stamps, postdated cheques, ftc., 125. 
countermand of payment ; death of drawer, 125. 
when subject of a valid donatio mortis causa, 857.
hauler, when a holder for value of cheques paid in hy customer. 07. 125.
effect of delay in presenting cheque for payment, 125. 120.
what is reasonable time for presentment, 120.
notice of dishonour : pleading excuses, 120.
indorsement, 112, 120.
crossed cheques, provisions of the Hills of Exchange Act, 1882...00, 07, 

127. 128.
general crossing ; sped til crossing ; who may cross, 127, 128. 
effect of adding “ not negotiable," 128.
payment of crossed cheques; ha niter, when protected, 128; and sec 

Bankers.
IV. Promissory Xotes : 

statement of claim :
by payee against maker, 120.
by payee against maker on a note payable on demand, 120. 
by payee against maker on a note payable at a fixed period after demand, 

130.
by payee against maker on a note made payable at a particular place in 

the body of it, 130.
by payee against maker on a note payable by instalments in which the 

whole sum is made payable on any default, 130. 
by payee against the makers of a joint and several promissory note, 131. 
by indorsee against maker, 131. 
by indorsee against payee, 131. 
by indorsee against indorser, 132. 

defence* :
denial of the making of the note, G13.
defence that the defendant made the note for the plaintiffs accommoda

tion, 014.
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BILLS OF EXCHANGE, kc.—continued.
IV. Promissory Sides—continued, 

defences—conti nurd.
defence that the note was made in payment for goods sold which the 

plaintiff failed to deliver, fil4. 
defence of an alteration of the note. 014.
defence that the note was made for money lost to the plaintiff upon a 

wager, 009.
defence to an action against, one of several joint makers of a promissory 

note that the defendant made the note as surety only for another maker, 
to whom the plaintiff gave time. 014. 

promissory note ; definition; note incomplete till delivery, 129. 
option of trentiny certain instruments cither as hills or as notes ; 

fictitious drawee, <$•<*., 129.
provisions of the Pills of Exchange Act, 1882, as to hills, how far 

applicable to notes, 129. 
stamps on promissory notes, 013. 
what claims may he specially indorsed, 129. 
notes payable “ on demand ” ; statute of limitations, 129, 721. 
interest thereon, from what time it runs, 129, 130. 
when to he deemed overdue as against indorsee. 129, 013. 
notes payable at a fixed period after demand or sight, 130. 
presentment for payment, necessary as against indorser, 130, 013. 
presentment, where note made payable at a particular place, 130. 
excuses for non-presentment ; pleading excuses, 114, 130. 
indorsement, 131.
effect of unreasonable delay in presenting after indorsement. 013. 
vote may be made payable by instalments, 130. 
foreign promissory mites, 122. 
estoppel of malter of note, 013, *>90.
joint promissory note; surety; defence of time given to principal 

without surety's consent, 014. 013. 
reservation of remedies against surety, 615.

V. Miscellaneous Statements of Claim relating to Hills. 
for the breach of a promise to retire a bill of maturity in consideration of a 

renewal. 132.
by an agent against his employer for breach of agreement to accept a draft 

‘ for the price of goods bought under the employment, 73. 
by the acceptor of an accommodation bill on the contract to indemnify 

him, 196.
contemporaneous agreement to renew should be in writing, 132. fill, fil2.

BILL OR NOTE TAKEN FOR THE DEBT,
defence that the defendant accepted on account of the debt a bill of 

exchange, which is still running, til5.
a like form, where the bill has arrived at maturity, and has been duly 

paid. 616,
a like form, stating that the bill was indorsed away by the plaintiff, and is 

still outstanding, fil 7.
a like form, stating that the bill has been lost by the plaintiff, til 7. 
defence that the defendant indorsed to the plaintiff on account of the debt 

a bill accepted by a third party, fil 7.
reply to the last preceding defence, that the bill is overdue and dis. 

honoured, til 7.
giving a negotiable security on account of a debt ; when a defence, fil 5. 
good defence plaintiff no longer holder, fil». 
defence of lost note, indemnity under judge's order. fi09, fil 5. 
how pleaded and replied to ; where defendant primarily liable on bill ; 

where only secondarily liable, filfi.
no defence to an action on a bond or other specialty, or for rent, previously 

to the Judicature Acts, fil5, filfi. 
now affords evidence of agreement to suspend remedy, filfi. 
promissory note given for judgment debt, filfi. 
bills or notes fatten in satisfaction and discharge of debt, filfi.

BILLS OF LADING. See Shipping.
BOARD AND LODGING, 218 : see Landlord and Tenant.
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BONDS,

statements of claim : 
for debt due on n common money bond, 135. 
on ft bond without assigning n breach, 135.
special indorsement for the amount of a common money bond, 130. 
on an annuity bond stating the condition and assigning a breach, 130. 
on a bond with a special condition setting out the condition anil assigning 

breaches, 130.
claims against an heir on the bond of his ancestor, 182. 
on a replevin bond, 137. 

defence* :
denial of the execution of the bond. 018.
denial that the bond is correctly stated in the statement of claim, 578. 
defence that the bond was delivered merely as an escrow, 578. 
defence to an action on a bond with a special condition denying the 

alleged breaches, Oil).
defence to a like action of matters excusing performance of the condition, 

019.
defence to a like action, where the condition is not set out in the claim, 

stating the condition and alleging performance generally, 019. 
defence to an action on a common money bond of payment on the day 

named in the bond, 020.
defence to a like action of payment after the day named in the bond, 020. 
defence to a like action of payment into Court, 020. 
defence i f. payment into Court in an action upon a bond with a special 

condition, 020.
defence of set-off on a bond, 779.

bonil*; penalty recoverable at common law; relief ayain*t the penalty 
in equity ; by statute, 133.

common money bond*; payment post diem ; payment into Court of the 
principal and interest, 133, 020.

bond* with special conditions ; assiynment of breaches ; suyyestion of 
breaches; inquiry and assessment of damayes ; stay of execution on 
payment into (\>nrt of the damayes ; judyment for penalty as security 
for future breaches ; scire facias on ; entry of judyment, 133,134, 135, 
019, 021.

distinction between common money bonds awl bonds with special con
ditions, 134.

covenants awl agreement* with penalties for non-performance, 133, 134. 
actions on bonds with special condition* ; procedure and mode of 

pleadiny, 134, 135, 130, 021. 
assiynment of breaches ; suyyestion of breaches, 135, 130. 
scire facias as to subsequent breaches, 135.
actions on common money bonds; interest ; special indorsement, 08, 135.
liability on bond is limited to amount of penalty, 135.
injunction to en force contract contained in a bond, 135.
bonds conditioned to obey an injunction, 134.
annuity bond*, 134. 130.
replevin bonds, 137.
sinyle bonds, 130.
defences in actions on bonds, how pleaded and replied to, 019.
suyyestion* of breaches ; cannot be pleaded to, 019.
payment into Court in actions on bonds with special conditions, 021.

BOOK. See Copyright.
BREACH,

of contract, mode of alley!ny, 50, 51.
particulars of the breaches should be yiven, 50, 51.
assiynment* and suyyestion* of breaches in actions on bonds: see Bonds.

BREACH OF PROMISE OF MARRIAGE. Sec Marriage.

BREACH OF THE PEACE,
defences justifying an assault or arrest to prevent, 920,928.

private person, when justified in arrestinq another for, or to prevent, 
920.

constable, when justijied in arrestiny, 920.
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BROKER,
claim by a broker for commission, &c., 137.
claim against a stockbroker for not purchasing according to order, 310. 
claim against a broker who. by the usage of a particular trade, is liable as a 

principal for not accepting goods sold. 138. 
defence to a claim by a broker for commission, Ac., 021. 

dist inction between broker and factor, 137. 
nuages of particular trade or market, 137, 022. 
when broker is personal/g liable. 137. 
wagering contracts made bg broker, 137, 138. 
m ust in general not act as principal, 138. 
t itle to be indemnified bg h is principal, 138.
broker making contract at variance with that authorised bg employer : 

rights and remedies of employer, 021, 022.
And sec Agent, Shares, and Stock Exchange.

BUILDING CONTRACT, 243, 820, 803. Sec Work.
BUILDING SCHEME. 220.
BUILDING SOCIETY, 301. See Societies.

CAB,
a cab proprietor is liable for negligence of his driver, 434.

CALLS. Sec Company ; Shares.
( ANAL. See Carriers ; Water.
CARRIERS.
1. Carriers of Goods by Land, 

statements of claim in contract : 
for the carriage of goods, 141. 
the like by a railway company, 142.
by a carrier for the carriage of a horse, and for expenses occasioned by 

non-removal thereof within a reasonable time after arrival at destination, 
117.

against a carrier for not carrying and delivering goods, 143. 
against a carrier for injury to goods, 145.
against a carrier for not carrying and delivering within a reasonable time, 145. 
against a carrier for damage done to furniture in removing it, 145. 
against a carrier for not carrying and delivering goods in time for a market. 

146,
against a railway company to recover overcharges extorted contrary to 

s. 90 of the Railway Clauses Consolidation Act, 1845... 147. 
statements of claim in toii :

against a common carrier for refusing to carry goods, 330.
against carriers for losing goods, 330.
against a carrier for misdelivery of goods. 337.
against a railway company for personal injuries, 337 : sec Negligence ; 

Executors.
duties of carrier at common law ; implied contract with carrier, 189, 

141—143. 330, 837.
statement of claim against carriers’, may in general be framed either in 

contract or in tort, 139, 337. 
test of action being of contract or of tort, 139, 140.
effect of entrusting to a carrier goods or passengers to be carried, 139,337. 
mode of charging liability of carrier, 139. 140. 
parties in actions against carriers, 140, 141.
m whose name action should be brought ; when the consignee should sue, 

and when the consignor, 140.
waiver of lien, a consideration for express or implied promise, 140, 111.
loss of passenger s luggage ; who to sue for, 141, 150, 151.
parties to be made defendants, 142, 143, 025.
duties of carriers of goods by land, 141.
acts of God, carriers not liable for, 141, 142.
not liable for damage caused by defects of the thing carried without 

default ou their part, 142.
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I. Carrier h of floods by Land—continued, 

com mon carrière, who are, 142. 
when justified in ref using to carry, 142.
railway and canal companies ; special contracts varying liability ; con

ditions under the liai!way and Canal Traffic Act, 1854...112, (127— 
«80.

railway companies carrying over other companies' lines, 142, 143, 020. 
carrying from or to a place beyond the realm, 143. 
delivery should be within reasonable time, 143.
Railway and Canal Trafic Acts, ,\V. ; companies to give reasonable 

facilities for trafic ; prohibition of undue preferences, <$r, ; railway 
commissioners, 143, 144, 023.

companies to charge all persons equally ; actions for overcharges, 143,
144,147,148,6S8.

no action lies for contravention of Railway and Canal Trafic Acts as to 
undue preferences, 143, 144.

damages against, carriers, ivhat recoverable ; remoteness; effect of 
notice, Sfc., 144, 140.

public carriers in the absence of stipulation liable as though common 
carriers, 145.

after completion of the contract of carriage, carriers are only liable foe 
negligence as bailees, 147, 330.

action for expenses reasonably incurred as such bailees, 147. 
misdelivery of goods by carrier may be a conversion, 330, 340. 

defences, $c., in actions of contract :
defences to nil action for the carriage of goods, denying that the goods were 

cairied for the defendant, 022.
defence to an action against a carrier, denying the receipt of the goods on 

the terras alleged, with a statement of the terras on which they were 
received. 682.

defence by carriers, showing that the damage or loss oceaned through no
fault on their part, 022.

the like, showing that the damage or loss occurred through defective packing, 
023.

denial of alleged damage to goods, 023.
denial of failure to deliver within a reasonable time, 023.
denial of an alleged contract to deliver in time for a particular market,

defence to an action against a railway company for overcharges that the 
alleged overcharges were paid voluntarily and with full knowledge of 
the facts. 023.

defence to an action under s. 1)0 of the Railways Clauses Consolidation 
Act, 1845. that the charges were not contrary to that enactment, 023. 

defence that the goods were within the Carriers Act. 1830, and were above 
the value of CIO. and were not declaretl or insured. 024. 

reply to a defence under the Carriers Act. 1830. that the loss was occasioned 
by the felonious acts of the defendants’ servants, 020. 

defence to an action against a railway company for loss of or injury to 
goods that the goo<Is were received and carried under a special contract 
exempting the defendants from liability under the Railway and Canal 
Traffic Act, 1854...027. 

defences in actions of tort :
denial that the defendant was a common carrier, 817. 
defence to an action for refusing to carry that the plaintiff was not ready 

to pay the carriage. 817. 
denial of alleged negligence, 884.
defence to an action for detention that the goods were detained in exercise 

of a right of lien, 800.
no defence to action for charges that they are contrary to s. 2 of the 

Traffic Act, 1854...023.
the Carriers Act ; articles to be declared ; increa.ed charges; notice< 

of increased rates ; special contracts, <fv.. 024, 025. 
when unnecessary to join partners as defendants, 025. 
felony of servants, 025. 020, 027. 
what articles arc within the Act, 025, 020.
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CAHltl E HS—vont i n ued.
I. Curriei'm of Goods by Lund—continued.

carrier hound to demand increased charge on declared value, 626. 
the Act only applies to carriage by land. G24, 625. 
servants of nub-contractors, $c., 626, G27, 629. 
special contracts with carriers, G27—63U.
what are reasonable conditions under Hallway and Canal Trafic Act, 

1854...627, 628.
effect of alternative rates of charge, 628. 
passengers1 luggage, 630, 631.
the Act does not apply to goods merely received for safe custody, 630. 
loss or injury from accident, or from plaintiff's default, 631. 
loss or injury from defective packing or inherent vice or defect of the 

thing carried, 142.
limitation of liability as to horses, cattle, sheep, and pigs under llailway 

and Canal Traffic Act, 1854...627, 629. 
lien of carrier, 868.

II. Carriers of Passengers, and their luggage, 
statements of claim :

by a passenger against a railway company, for personal injuries sustained 
in a collision, 337.

forms of statement of claim in actions against railway companies for 
personal injuries sustained from other kinds of negligence, 444, 445 : 
see Negligence.

against carriers by the executor or administrator of a passenger killed by 
the negligence of the defendants, under 9 k 10 Viet. c. 93...387. 

against a railway company for loss of a passenger’s luggage, 150. 
defences :

denial that the plaintiff was a passenger, 630.
denial of the alleged want of care and skill, and of the alleged injuries, 630. 
defence of a special contract by which the passenger agreed to relieve the 

defendants from all liability for personal injury, 630. 
denial of alleged negligence, 630, 884.
defence of contributory negligence to an action for damages for personal 

injuries, 818.
defence to an action for loss of a passenger’s luggage that the loss arose 

from the conduct of the plaintiff, 631. 
defence to a like action that it was not ordinary passengers’ luggage, 631. 

in what cases carriers may refuse to receive a passenger, 148. 
carriers of passengers, liable only for negligence, 148, 149. 
action by passengers ; who to sue or be sued. 141, 143, 149. 
duty to use care arises from the mere fact of receiving a person as a 

passenger, 337.
railway company, liable for negligence of other companies on the journey 

contracted for, 149, 149.
special contracts relieving railway companies from liability for negli

gence, 148, 149, 630, 631.
no warranty by carrier that the carriages are road-worthy, but liability 

for discoverable defects, 148, 149.
railway company bound to provide reasonable accommodation. 148, 149. 
railway company, duty of as to crossings at dations, 394. 
implied contract to carry within reasonable time; sjiecial conditions, 

when binding, 149.
damages for not carrying or for delay, 149, 150. 
damages for personal injuries by negligence, 150. 
actions by executors, «yc.t for death caused by negligence, 387 : see 

Executors.
liability for loss of or injuries to passengers' luggage, 150, 151, 631. 
special conditions as to luggage, within the Hailway and Canal Traffic 

Art. 1W4...W.
railway company not usually liable for merchandise brought as personal 

luggage, 150, 151.
personal or ordinary luggage, what, 151.
receipt at commencement and delivery of luggage at end of journey, 150,

151.
III. Carriers by Water. See Shipping.
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CATTLE. See Agistment ; Common; Distress ; Replevin; Trespass. 

CERTIFICATE,
want of, u difawe to aolicitor'8 action for routs, 7VO. 
also to action hi/ apothecary for chary cm, 252.
architect's certificate, when a condition precedent to actions by a builder 

or contractor, 820, 802.

CERTIORARI,
commencements of statements of claim in actions removed by cci tiorari 

from a County Court or other inferior Court, 04. 
certiorari in actions under the Employers' Liability Act. 1880...425. 
statement of claim in action under the Employers’ Liability Act. after 

removal into High Court by certiorari, 435.

CHAMPERTY. See Maintenance.

CHANGE OF PARTIES,
on marriage, death, bankruptcy, SfC., 30—33. 
how shown on pleadings, 32.

CHARACTER,
in which parties sue or are sued, 44.
représenta tire character must be stated in the writ and statement of 

claim, 44.
denial thereof, or refusal to admit, must be specific, 44, 527, 528. 048. 
defences of set-off must he in the same character as that in which the 

parties sue or are sued, 773, 774. 
the same rule applies in general to counterclaims, 538, 53V. 
injuries to character : sec Defamation. 
character of serrant, 835.
representations as to character or credit, 4UG, 4u7 : see FRAUD. 

CHARTERPARTY. See Shipping.

CHEQUES, 125, 612. See Rills of Exchange, Ac., and Rill or Note 
TAKEN FOR THE DEBT.

CHOSE IN ACTION. See Assignment ; Husband and Wife. See.

CHURCH. See Dilapidations, 372 ; Trespass to Land, V32, V40.

CIRCUITY OF ACTION,
defences on the ground of, 605, 754,

CLAIM,
of debt or damages in statement of claim, 54—57. 
in counterclaims, 542. 
for an injunction, 414.

See Damages ; Relie* other than Damages; Equitable 
Claims.

CLASS,
claim by a person suing on behalf of a class, 02.

suing or being sued on behalf of a, 25, 26, 153, 340.

CLASSIFICATION OF ACTIONS, 2.

CLUB,
actions by some of the members on behalf of all, 25. 
liability of members, 273.

COGNIZANCE. See Replevin.

COLLISION. See Carriers ; Negligence ; Shipping, Ac.

COLONIAL LAW, 655. See Foreign Law.

COMMENCEMENTS OF STATEMENTS OF CLAIM, 35, 42, 46,50, 59—64.
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COMMON, 
ut ate ment 8 of claim :

for a disturbance of the plaintiff's right of ommon or pasture by digging 
up the turf and soil and enclosing, 338. 

for a disturbance of a right of common of pasture by wrongfully putting 
cattle on the common, 341. 

for disturbing a right of pasturage, 341.
by freehold and copyhold tenants of a manor on behalf of themselves and 

other tenants for disturbing rights of common, 341. 
defences to actions for disturbance to common : 

denial of the alleged acts of disturbance, 818.
denial of the plaintiff's possession of the land in respect of which he claims 

the right of common, 818.
denial of a general averment of the plaintiff's right of common, 818. 

defences setting up a right of common in actions for trespass to land, $c. : 
defence alleging a right of common of pasture under the 2 k 3 Will. IV. c. 

71, a. 1...819.
defence by a freehc’ ler of a right of common by prescription at common 

law, 820.
defence by a tenant of a right of common by prescription at common law, 820. 
reply of approvement of common, 821. 
defence justifying a right to dig gravel, 822. 
forms of pleas under former system, 821, 822. 
instances of former declarations for disturbance of common, 341. 

provisions of the Prescription Act, 1832...338 et seq., 818, 819. 
interruption means adverse interruption, 338. 
right of common of pasture ; cattle levant and couchant, tfc., 339. 
mode of pleading prescriptive rights ; mere general allegations of the 

right not now sufficient, 339, 340. 
restricted or qualified rights should be so pleaded, 339, 340. 
divisible allegations of the right ; verdict for divisible part, 340. 
claims of injunctions, 340.
actions bg one of a class of commoners on behalf of himself and all 

others of that class, 340, 25.
lord of manor, enclosure or approvement bg ; taking gravel, $c. ; 

statutes, 340, 821.
right of common not in general claimable for an indeterminate bod g of 

persons, 340.
defences in actions for disturbance of common, pleading, 818. 
defences, a, right of common ; how pleaded, 819. 
right of common appurtenant and right of common in gross, 819. 
easement in gross, or projits à prendre in gross, not within the Act, 819, 

852.
pleading prescriptive rights under the statute and at common law, 819. 
lost grant, 819, 950.
in what cases special reply necessary, 819, 820. 
approvement and enclosure, 821.
customs to enclose part of the waste of a manor, 821, 830. 
when leave of Board of Agriculture required for enclosure, 821.

COMMON COUNTS,
under the former system of pleading, what they were, 47.

COMPANY,
statements of claim in contract :

by a company under the Companies Acts, 1862 to 1900, against a share
holder for allotment money and calls, 151. 

by a company formed by an Act of Parliament, incorporating the pro
visions of the Companies Clauses Consolidation Act, 1845, against a share
holder for a call, 153. 

by a company for allotment money, 154.
against a like company, under s. 65 of the Companies Clauses Consolidation 

Act, 1845, for costs and expenses incurred in obtaining the company’s 
special Act, 154.

by the assignee of a debt assigned by a liquidator appointed under the 
Companies (Winding-up) Act, 1890 ..155. 

by a director for his fees, 155.
Jl.L. !) 11
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COMPANY—continued, 
statements of claim in contract—continued. 

by or against the public officer of a banking co-partnership, suing or being 
sued as nominal plaintiff or defendant under a statute, 98, 99. 

statement of claim by a foreign corporation or company, 101, 
on an award under the Lands Clauses Act, 1845...156. 
other forms of claims in contract by or against companies : see Carriers, 

INSURANCE, AC. 
statements of claim in tort :

against railway companies for negligence causing personal injury to a 
passenger, 8.17, 444 : see Carriers and Negligence. 

by an owner of laud against a company for a mandamus requiring them to 
issue their warrant to the sheriff to summon a jury to assess a disputed 
compensation under the Lands Clauses Consolidation Act, 1845...342. 

defences in contract :
defence to an action for a call that the call was not duly made, G3G. 
defence to an action for calls that the defendant was induced to take the 

shares by fraud, G58, 059.
defence to an action for calls that the defendant was an infant at the time 

of taking the shares, 689.
defence that the contract sued on was not under seal, 643. 
defences to actions brought against railway companies as carriers of goods 

or passengers : see Carriers and Negligence.
incorporated companies ; how to sue and he sued, 151. 
hanhing co-partnerships suing or sued by public officer, 95. 
companies under the Companies Acts, 1802; registered name, 151. 
winding-up thereunder ; liquidator bringing or defending actions in the 

company's name, 151.
statutory provisions simplifying pleadings and proofs inactions for calls, 

151,152.
such calls constitute a specialty debt, 152, 637, 718.
statement of claim for calls under the Companies Clauses, Jfc., Act, 1845 ;

interest on calls ; calls payable by instalments, 152. 
action for calls by companies, within the Stannaries Act, 1869, in name 

of the purser, 152, 153.
liability to calls is on person on register at time of call, 153. 
actions for calls by unincorporated companies, in absence of statutory 

powers, 153.
where parties numerous some may sue or be sued on behalf of all, 25,153. 
allottee of shares bound to accept if due notice of allotment is posted to 

him, 154.
claims under the Companies Clauses, êfc., Act, for costs and expenses of 

obtaining special Act, 154.
promoters contracts to repay preliminary expenses in general not rate

able by the company, 155. 
assignment of things in action by liquidator, 155.
directors' fees cannot be sued for in the absence of a contract for them, 

155, 156.
award under Lands Clauses Acts, how enforced, 156, 343. 
contracts by companies, how made, 632, 633.
in what cases directors or agents, signing bills or notes, arc personally 

liable, 632.
defence to actions on contracts under seal, that the company's seal was 

improperly affixed, when available, 632, 633. 
defence that the contract was not under seal, when available, 643, 644. 
contracts ultra vires of the company ; incapable of ratification, 633. 
contracts made by promoters before incorporation, 633, 634. 
persons dealing with company deemed to hare notice of matters stated in 

its Act of Parliament, or in its memorandum or articles of association,
633.

personal liability of dircctorsfor breach of warranty of authority, 76,634. 
liability to account for profits gained as trustees or agents, 77,634. 
liability to makegood losses sustained by misappropriation or misfeasance,

634.
liability for false statements in prospectus, 401, 402, 634. 
prospectus must contain statements required by the Companies Act, 1900, 

401.



INDEX. 970

COM PA NV—continued.
liquidator nut pcrxo mil y liable to shareholder* or creditor* for non- 

performance of duties, <>34.
illegality of contract* with unregistered companies required to he 

registered under the Companies Act, 1862...634. 
set-off of call* by company, when sued by shareholder, 774. 
shareholder, sued for calls, may set oft' debts due from the company.

except in case* of winding-up, 034, 774. 
effect of winding-up as to set-off and counterclaim, 034, 035, 774. 
application of the “mutual dealings " clause of the Bankruptcy Act, 

1883, in cases of winding-up, 035, 778. 
power of staying action* against company after commencement of 

winding-up proceedings, 035.
after winding-up order, no action to be commenced or proceeded with 

against company without leave, 035. 
transfer of actions after winding-up order, 035, 030. 
pleading in actions for calls, 030. 
evidence ; register if shareholders, 030. 
allottee, when not bound by allotment, 030. 
a'hat are good defences to actions for culls, 030, 037. 
set-off against calls not allowed under the Companies Acts, where the 

company is being wound up, 037, 774. 
period of limitation in actions for calls, what. 037, 718. 719. 
shares under the Companies Acts to he paid in cash, unless there is a 

registered contract to the contrary, 037, 038. 
what amounts to payment in cash, 038. 
shares of limited companies not issuable at a discount, 038. 
estoppel of company by statements in share certificates, 033. 
actions by or against incorporated companies for wrongs, 359, 341. 
action by shareholder against a company for fraudulent misrepresenta

tions, 341.
action for rescission of contract, 341.
against directors or promoters for misrepresentations in prospectus, 341, 

401.
maliciously presenting a winding-up petition, 342,425. 
register of shareholders ; action for not registering, or for wrongfully 

removing name ; mandamus, $c., 342. 
rectification of register ; summary jurisdiction, 342. 
effect of notice tot rent under the Lands Clauses, A'c., Act, 1845...342,343. 
procedure as to compensation for lands taken or injuriously affected, 343, 

150.
defences to action on a verdict or award under the IauuIs Clauses, jyc., 

Act, 343, 584.038.
“ injuriously affecting ” ; comjwnsation for, when claimable, 344.

See Corporation, Compensation, Fraud.
COMPENSATION,

defence to action for compensation awarded for land taken that the plaintiff 
had not executed a conveyance of the land, 038. 

under the Lands Clauses, jfc., Act, 150, 312, 343, 344, 584, 038 : see 
Arbitration.

under the Workmens Compensation Acts, 881, 882. 
under the Agricultural Holdings Act, 1883... 103. 
when the only remedy for acts authorised by statute, 454.

COMPOSITION WITH CREDITORS,
I. Compositions or arrangements with creditors under the Bankruptcy Acts,

ltHi, 107.
an action docs not lie to enforce payment of a composition under these 

Acts, 106, 107.
Sec Bankruptcy.

II. Compositions and arrangements with creditors apart from the Bankruptcy
Acts, 639, 040.
defence that the defendant paid a composition for the deb: under an 

agreement with the plaintiff and other creditors, 039.
icply that the deed or instrument was not registered, 041.

payment of composition under a valid agreement with creditors, a 
satisfaction if the debt, 039.

8 r 2
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COMPOSITION WITH CREDITORS—nmtUiml.
II. C\mposition* ami arrangement* with creditor* apart from the Bank- 

ruptcy A et»—vont i n ucd.
defence of tender of composition, with payment into Court, 040. 
effort of default by debtor; écrirai of original debt*, unless otherwise 

prodded, G40.
conditional execution of deed, (140.
creditor not bound, where bad faith on part of debtor, corrupt 

preference, <$v\, 040.
Heedx of Arrangement Act, 1887 ; deed» or written agreementx assigning 

property for benefit of creditor» or arranging for a compoxition, <$v., 
raid, nnhss registered, 041.

adding names of creditors in schedule after registration, 041. 
COMPOUNDING FELONY, &c., 083. See Illegality.
COMPROMISE, 177. 300. See Forbearance ; Solicitor*. 
CONCEALMENT. See Fraud ; Insurance.
CONDITION. See Bonds ; Conditions Precedent, &c.
CONDITIONS PRECEDENT,

averment in a statement of claim that performance of a condition precedent 
was excused by the defendant. 157.

a like form, alleging prevention of performance by a breach of the contract 
on the part of the defendant, 157.

a like form, alleging that the defendant disabled himself from performing 
the contract, 157.

statement of claim containing a specific averment that a particular condi
tion has been fulfilled. 245.

defences denying the fulfilment ot conditions precedent, 577, 041, 072, 
802, 804.

defence setting up a material condition precedent which was not performed,
641.

conditions performance of which is contested must be distinctly specified. 
10,157, 641.

conditions precedent in actions on contracts, 150. 
general arerment of performance of, formerly in use, 150. 
such general arerment is nine implied under Ord. XIX., r. 14...10. 

50, 157.
matter of excuse, for non-performance should be pleaded in the first 

instance, 50, 157,
what amounts to excuse or waircr of performance, 158. 
absolute refusal to perform a coni raet. or pn renting its performance, 

«tv., 158.
CONFESSION.

confession of a defence arising after action, 042.
signing judgment for costs on deli re ry of such confession, where defence 

sets up matters arising after action, 532, 042. 
its effect in prerenting another action for same cause. 042.

And see Defences arising after Action.
CONFESSION AND AVOIDANCE,

pleadings in ; meaning of the term, 1, 2. 531.
CONSIDERATION,

irhat is consideration, 000.
debt for executed consideration, how sued for, 4 ft. 
a contract by deed requires no consideration. 47, 4ft, 80. 
consideration for a simple contract (other than a bill or note) must be 

stated ; mode of stating, 47. 4 ft, 80, 81, 177, 181. 
unnecessary to allege consideration for a bill or note, 80, 108, 
failure of consideration ; partial failure of consideration; complete 

failure of part, 201, 600, 601. 
forbearance, irhen a sufficient considéra*ion. 177, 03ft. 
illegality of considi ration, pleading, ('82. 
part of consideration illegal, 4ft, 682.

CONSPIRACY. See Trade Disputes
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CONSTABLE. Sec Police.

CONTRACT,
when relied on, hoir to hr pleaded, 7, 0, 45—51, 80.
distiiuiion in pleading beticecn contract* it ruler *eal and simple 

contract*, that in pleading the former consideration need not he 
stated, 47, 4V, 80. 81.

if in writing, that fact should appear, 47, 80.
actions for debt on contract ; action* for damage* for breach of 

contract, 47, 48—51.
distinction between actions on contracts and actions for wrongs, 2, 13V, 

140.
parties to actions on contracts, IV, 20.
when to be construed a* joint contracts, and when a* several, 20.

And sec Agreements ; CONSIDERATION ; Deed.

CONTRACTOR,
actions by and against, on building contracts, Sfc. : see Work.
employer, when liable for negligence of contractor, 435, 458, 459.

CONTRIBUTION. Sec Guarantees ; Money Paid ; Third Party.

CONVERSION, '
statement* of claim :

for conversion of goods, 344, 350. 
the like by a trustee in bankruptcy, 335.
against on auctioneer for a conversion of the defendant's goods by selling 

them for a third person, and delivering them to the purchaser, 350. 
against a warehouseman for wrongly delivering a motor car to a person, 

with a claim for conversion against such person, 350. 
for trespass to the house of the plaintiff, and wrongful seizure of the goods 

of the plaintiff therein, with a claim for conversion of the goods seized, 
503.

by the grantee of a bill of sale of household furniture against a person 
who has taken possession thereof under a wrongful side by the grantor, 
351.

for wrongful conversion of cheques and bills belonging to the plaintiff, 
with an alternative claim for the proceeds thereof, 263.

defences :
denial of the alleged conversion, 822.
defence denying the plaintiff’s property in the goods, 822.
defence to an action by a trustee in bankruptcy for a conversion before the 

bankruptcy, denying the bankrupt’s property in the goods, 823.
defence to an action by a trustee in bankruptcy for a conversion after the 

bankruptcy, denying the trustee's property in the goods, 823.
defence that‘the got x Is were a gift : sec Gift.
defence that the defendant was joint owner of the goods with the plaintiff, 

824.
defence that the defendant did what is complained of by the plaintiff's 

leave, 804.
defence that the defendant did what is complained of in exercise of a 

right of lien, 887, 888.
forms of defences justifying the taking of goods under a distress or under 

process, 848, 8V8.
defence to an action for conversion by a side of the goods that the plaintiff 

afterwards waived the alleged tort by claiming the proceeds of the 
alleged sales and receiving part thereof, 824.

defences of stoppage in transitu by an unpaid vendor, 825.
action of trover or conversion, what is a conversion, 344, 315. 
a demand and refusal is evidence of, 345. 
distinction betiveen conversion and trespass, 348.
when there is a conversion by bailees, carriers, warehousemen, auctioneers, 

$c., 346, 350, 351.
determination of bailment by conduct inconsistent therewith, 348. 
distinction between pledge and bailment ; right of lien, what it is, 346,868. 
title of the plaintif'; right to immediate possession; special ownership 

with possession, 316, 347.
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when bailor may sue, when bailor ; joint ownership, 317, 824. 
possession in fart is evidence of r iff lit to possess, and sufficient against 

wrongdoer haring no title, 317, 5UO. 
when jus tcrtii may be set up, 347.
sales procured by fraud ; property passing till disaffirmance. 347,348,8-10.
stolen goods, revesting of proport y on conviction, 348, 840.
sales or pledges by jtersons in possession of g omis or documents of title ;

statutory protection in certain cases. 348, 801). 
sale by person in possession haring option to lug under a hiring agree- 

ment is not protected, 348.
in respect of what subjects of property th" action lies ; specific personal 

property; money ; fixtures ; minerals, 348. 343. 
measure of damages; the full raine not aheays recoverable ; special 

damage; damages in nature of interest, 343. 
staying proceedings on return of the goods ; practice, 343, 3.10. 
effect of hill of sale authorising continuance of grantor's trade, 351. 
denial of plaintiff's property ; its effect, 822. 
judgment fid hared by satisfaction, passes property. 343, 823. 
estoppels by words or conduct ; should he expressly pleaded, 823. 
wrongdoer may not set up as a defence against one entitled to possession 

that such wrong was prior to plaintiff's title, 823, 371. 
gift should be pleaded specially. 823. 
title of trustee in banhruptey ; relation bach, 823. 
waiver of tort ; receiving proceeds of sale of goods, t\Y., 824. 
stoppage in transitu, 825. 
sales in marie* overt. 345, 824, 84(5. 
what title a finder of lost property has. 347.

CONVEYANCE. See Sale of Land.

CONVEYANCING ACTS. Sec 11 Kins axi> Deviskes ; Landlord and 
Tenant : sale of Land, Ac.

CONVICTION OF FELONY.
revesting of property in stolen goods on conviction, 348, 84(1.

And see FELONY.
COPYHOLD. See Custom ; Common : Heirs and Devisees, Ac. 

form of claim for copyhold fines. 158. 
claim to recover land by devisee of copyhold, 4(53.

COPYRIGHT.
statements of claim :

for the infringement of copyright in a book, 351.
the like, a fuller form, with claims for delivery unauthorised copies of 

the book and for an injunction, 354. 
for infringement of musical copyright, 355. 
for infringement of musical and dramatic copyright, 356. 
for infringement of copyright in a design. 856. 
for infringement of copyright in a foreign painting, 357.

defences :
denial of infringement of the copyright. 821».
defence where the plaintiff claims ns author of a book, denying that the 

plaintiff was the author. 821».
the like, in a more specific form, where no separate notice of objections is 

delivered by the defendant, 82(i.
defence where the plaintiff claims, as proprietor of the copyright in a book, 

that the plaintiff was not such proprietor, 82(1. 
defence where the plaintiff claims as assignee of the copyright in a book, 

denying the assignment, 827.
defence to an action for infringement of the copyright in a book that the 

book was not registered, 827.
defence to a like action that the copyright in the book had expired before 

the date of the infringement, 828. *
notice of objections relied upon by the defendant in an action for infringe

ment of copyright in a book, 828.
remedies against ir mugful copying hfore publient ion ; statutory copy

right after publication, 351.



COPYRIGHT—continued,
literary copyright in booh* under the Copyright Act, 1842...351—353.
definition of “ booh* ” ; what it includes, 351, 352.
action for infringe ment ; limitation of lime'for, 874.
registration, when a condition precedent, 352, 827.
copyright in periodical* and newspaper*; registration, 352.
assignment of copyright, how made, 352.
infringing, instance* of 352, 353.
publication in United Kingdom; publication in foreign country, 353 
copyright in oral lecture* under 5 S' 8 Will. IV. c. <15...353. 
dramatic and musical copyright ; statutes, 353. 354. 
registration thereunder not a condition precedent, 353. 
infringement of right of representation ; liquidated damages, 353. 
dramatising a novel, 354. 
infringement of copyright in a drama, 354.
artistic copyright in sculpture», engravings, paintings, photographs, SfC. ; 

statute*, 354.
what amounts to infringement thereof, 354.
lump sum may be awarded under s. (1 of the Copyright Act, 1802, 354. 
copyright in designs for manufactures, d’C., remedies for infringement, 

356.
international and colonial copyright, 357.
defences to actions for infringement of copyright in books, mode of 

pleading ; notice of objections, 826—828. 
registration of newspapers, 827.

CORPORATION,
statements of claims :

by or against an incorporated company in actions on contracts : see 
Company ; Carriers ; Insurance ; Societies. 

the like in actions for wrongs : see Carriers ; Company ; Negligence ; 
Trespass to the Person. 

commencements of statements of claim : 
by a municipal corporation, 159. 
by a county council, 159. 
against a rural district council, 159. 
against a board of guardians of the poor of a union, 160, 
by a foreign corporation, 161. 

defences :
defence that the contract was not under seal, 643 : see further Carriers ;

Company; Insurance, Ac. 
defence justifying under statutory powers, 936.

corporations aggregate and corporations sole; mode of suing and Icing 
sued, 151, 158. 

municipal corporations, 159. 
county councils ; district councils, 159.
parish councils ; chairman and overseers of parish where no parish 

council, 160.
guardians of the. poor, 160.
foreign or colonial corporations, companies, ftc., 161. 
actions by or against foreign sovereigns or states, 161. 
liability of corporations for wrongs ; instances, 359—361. 
how far liable for acts of their servants or agents, 359—361. 
action for individual injury from non-performance of public statutory 

duties, 360.
liability for performing statutory duties negligently, 360. 
local authority acting as surveyor of highways not liable for mere 

omission to repair, 361, 408, 409. 
in what cases corporations may sue for libel, 361. 
liability of corporation for negligence of its servants, though executing 

public duties without profit, 36i, 442. 
general rule at common law that corporations aggregate can only 

contract under seal, 643. 
exceptions to the rule, 160, 643, 644. 
contracts of trading companies, 643. 
statutory enactments in particular cases, JJr., 644.
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not available, where consideration executed by corporation, or can be 

specifically en forced against them, (143, (114. 
contracte by urban district councils, nV/r/t required to he under 

seal, (144.
defence that the contract was ultra vires of the corporation must be 

expressly pleaded, (144.
contracts ultra vires of a company are incapable of ratification, (133. 
improper affixing of a company's seal, (133.
defence in actions for wrongs that the acts complained of were 

authorised by statute and done without négligence, 3(10, 4.14, 859, 
936.

defences under the Public Authorities Protection Act, 1893, tfc., 901. 
And see Company ; Mandamus.

COSTS,
distinction as to costs between actions of contract and actions of tort 

under the County Courts Acts and O. LX V. r. 12...3, 139, 140. 
distinction between set-off and counterclaim as to costs, 537, 538. 
costs of counterclaims not governed by County Courts Acts, 538. 
usual order as to costs where proper particulars are not given in or with 

the pleading, 38.

COUNSEL,
barristers cannot sue for fees, $c., in respect of professional services, 101. 
nor can client sue them for non-performance of contract, 102.

COUNTERCLAIMS,
form of counterclaim where no defence is pleaded, 530». 
form of defence and counterclaim, 534.
counterclaim for a debt for money lent, and for damages for non-deli very 

of goods sold, 538.
defence to, and counterclaim against a claim on a bill given in payment of 

part of the price of a business sold, alleging that the sale was procured 
by fraud, and seeking rescission, damages, cancellation of bill, &c.. 
606, 007.

defence that defendant was induced to take the shares by fraud and 
misrepresentation, and counterclaim for rescission, rectification of 
register, Ac., 059—0(51.

defence to, and counterclaim against a claim by the plaintiff’s'agent or 
broker for the price of shares, alleging fraud, 002, 003. 

counterclaim by tenant for relief against forfeiture, 717. 
counterclaim for rectification of an agreement, 740. 
counterclaim for relief under the Money-lenders Act, 1900...742. 
defence and counterclaim to a claim for goods sold and delivered and work 

and labour done, 705.
defence to a claim by a stockbroker with a counterclaim for damages for 

breaches of duty as broker, 793, 794. 
counterclaim in a replevin for a return of the goods and damages, 909. 
counterclaim for breach of contract in not delivering goods sold, 708. 
counterclaim for specific performance of an agreement for the sale of 

land, 771.
defence and counterclaim in action for the price of goods sold on the 

ground of breach of warranty, 701, 702, 703. 
defences and counterclaims in actions for work done and materials provided 

under building contracts, 802—814.
defence in an action for a debt of set-off of a part of a larger debt due 

from the plaintiff, with a counterclaim for the balance, 775. 
forms of counterclaim against the plaintiff ami a third person, or co- 

defendant, joined as defendant along with the plaintiff to a counterclaim, 
541, 542.

defences of set-of, Sçc., previously to the Judicature Acts, 534. 
extension under the Judicature Acts of the defendant's rights in respect 

of cross-claims against the plaintiff, 634, 772. 
provisions of O. XIX. r. 3, and O. XXI. r. 17, and of s. 24 (3) and (7) 

of the Judicature Act, 1873...534, 636. 
joinder of different grounds of cross-claim in the same counterclaim, 535.
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power to disallow or exclude a counterclaim under O. XIX. /*. 3, and 

O. XXI. r. 15...635, 535.
frirolous or vexation* counterclaims may he struck out, 536. 
embarrassing or scandalous counterclaims may he ordered to he struck 

out or amended, 536.
where, liquidated claim* on hath side*, defendant may plead either a 

defence of set-off or a counterclaim, or may set off part of debt and 
counterclaim for residue, 536.

in what cases the cross-claim can only he set up by way of counter
claim, 536.

a defendant, instead of pleading his cross-claim as a set-off or counter
claim, may in general reserve it for cross-action, 536, 537. 

hut proceedings in such cross-action may he stayed, if the claim arises 
out of the same transactions, 537.

counterclaim may be. proceeded with, though the plaintiff has dis
continued his action, 538.

points to he considered, including those as to costs, in deciding when there 
is an option whether to set-off or counterclaim, or proceed by cross
action, 536—538.

parties to counterclaims, 538, 539, 541—543.
counterclaims should generally he in the same character as that in which 

the parties sue or are. used, 539. 
mode of pleading counterclaims, title, %c., 539, 540, 543. 
the principles in general applicable, are the same as would apply to a 

statement of claim in a cross-action, 539. 
a counterclaim may he objected to in point of law where the facts stated 

would not support an action for the same cause, 539, 544. 
counterclaim may by reference incorporate statements already made in 

the defence, 539.
particulars, when necessary, 540.
implied admissions by pleading a counterclaim without any other 

defence, 540.
amendment of counterclaim, when it may be without leave,. 640. 
time for delivering a defence containing a counterclaim, 520, 521, 

540.
counterclaims in respect of matter arising after action; how to be 

pleaded, 540.
counterclaims where new parties arc added as defendants thereto, 541. 
in these cases relief claimed must relate to, or be connected with subject 

of action, 542, 543.
replies to counterclaims and subsequent pleadings thereto : 

general form of reply to a defence and counterclaim, 548. 
general form of reply to a counterclaim where no defence is pleaded, 550. 
reply, in an action on a guarantee, to a defence of time given to the principal 

ami counterclaim for damages for non-delivery of goods sold, 550. 
example of a statement of claim, defence, and counterclaim, and 

reply, 35.
rejoinder to a reply to a counterclaim, 550.
forms of reply by a third person, or co-defendant, joined as defendant along 

with the plaintiff to a counterclaim, 551. 
the pleading in answer to a counterclaim is called a reply, 548. 
it is in the nature of a defence, and is subject substantially to same rules 

as a defence, 548, 549. 
it cannot be delivered without an order, 548. 
it is not permissible to join issue thereon, 548.
time for delivering such replies is, in the absence of an order, ten days, 

548.
reply must deal specifically with each disputed allegation of fact, except 

damages, 548.
reply of possession to counterclaim for recovery of land, 548. 
pleading an objection to the counterclaim in point of law, 549. 
payment of money into Court in satisfaction of a counterclaim, 549. 
replies of matters arising after delivery of statement of defence, 549. 
further reply of matters arising after delivery of a reply, 549. 
replies of matters arising after action and before delivery of the 

statement of defence, 549.
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replie* to counterclaim* and *ub*eqncnt pleading* thereto—continued.

in some case* plaintiff in reply to counterclaim may himself counter
claim in respect of cross-claims accrued since delivei'y of the defence, 
r>49.

pleadings subsequent to a reply to a counterclaim ; rule* applicable to, 549. 
reply by a third person, or co-defendant, joined as defendant along with 

the plainti ff to a counterclaim, 551.
And see 1’LBADINO IN GENERAL ; DEFENCES IN GENERAL ; 

Replies, Ac.
COUNTS. Sec Common Counts ; Declarations.

COUNTV COUNCIL. 159, 407.
COUNTY COURTS.

provisions of the County Conti* Act, 1888, as to action* against bailiff* 
or high bailiff, Jv\, 301.

County Court officers, executing warrants, not tendered trespasser* by 
irregularities, S‘c., but action lies for special damage, 301. 

application of the Public Authorities Protection Act to actions for things 
done under the County Conti* Act, 828, 901. 

provision* of the Count)/ Qmrts .let a* to costs of action* in the High 
Court. 3. 139. 140, 537, 538.

And see CERTIORARI ; ESTOPPEL ; JUDGMENTS ; JUDGMENT 
Recovered ; Process, kc.

COURT,
assignment of jntrticular hinds of actions to the Chancery Division of 

the High Court ; transfer of action*, Ay\. 25, 33, 34, 09.
See Judgments, Jurisdiction, kc.

COVENANT. St'e Agreements ; Deed; Landlord and Tenant ; Mort
gage; Release; Rescission, kc.

COVERTURE,
marriage of female plaintiff or defendant, pending action, does not cause 

action to abate, 30, 31, 32, 180.
And see Husband and Wife.

CREDIT,
defence that credit was given, and that the period of credit had not expired 

at time of action brought. 072, 758.
See Guarantees ; Sale of Goods.

CROPS,
statement* of claim : 

for crops sold, 102.
by s» outgoing tenant against the landlord for tillages, Jfcc., according to 

the custom of the country, 102.
by an outgoing tenant against an incoming tenant upon an agreement for 

tillages. &c„ according to the custom of the country, 103. 
the like, a more concise form. 104.
for work and labour expended in cultivation by an outgoing tenant, 104. 

sale* of growing crops, when within the Statute of Frauds, or the Sale 
of (Ms Act, 1893...102, 273.

custom of the country a* to crops, <$r. ; claims against landlord there* 
under, 103,

claims against incoming tenant on express or implied agreements, 102.103. 
action for preventing valuation, 163. 
distress of growing crops, 376.

CROSS-ACTION,
may he stayed, in what cases, 522, 523, 537.

CUSTOM,
forms of pleas of, under former system, 829.
what is a custom ; requisites for its validity, 829.
time immemorial, what, 829.
what is claimable by custom ; easements, SfC., 829.
profit à prendre in another's soil not usually so claimable, 829.
copyholders, 829, 830.
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what customs arc reasonable, 821), 830. 
customs of the country, 221. 700. 830. 
use yes of trade, 137, 138, 300, 830.

DAMAGE.
actual damage, in some eases, essential to the cause of action, 33, 302, 

382. 481. 481.
mode of denying, ichen part of the gist of the cause of action, 320, 330, 

832,018.
And see DAMAGES.

DAMAGE FEASANT. See Distress ; Fences ; Replevin.

DAMAGES,
claim of damages in statement of claim, 34.
if amount specified, plaintiff cannot rccorcr more without amendment, 

34.
claims of interest as damages, 210, 211.
general and special damages ; nominal damages. 34, 33.
special damage must he stated, if claimed, particularity required, 34, 33.
special damage, when the gist of the action, 33.
matters in aggravation of damages, 0, 33. ,
distinction beticeen actions of tort and actions of contract, 33, 37.
damages for expenses incurred ; for liability to pay repenses, 30.
failure to prove alleged special damage, 30.
damages not recoverable, if too remote, 30.
notice of the facts, ichen prerenting remoteness, 37, 144, 140, 270.
pleading such notice, 37.
damages for prospective toss, when recoverable, 30.
damages from same cause of action must be assessed once for all. 30.
damages on continuing causes if action, down to time of assessment, 30.
distinct cause of action not chargeable as damage, 37.
evidence in mitigation of damages, 330, 831, 843.
damages in lieu of injunction, 414.
treble damages for pound breach, 383.
whether, where liability is joint, damages can, in any cases, be assessed 

separately, 21, 37.
unnecessary to plead to damages ; damages impliedly put in issue, 

unless expressly admitted, 320, 330.
but denial may be pleaded, where damage is of the gist of the action, 320, 

330.
matter ichich goes merely in mitigation of damages should not be 

pleaded. 0 : 'see LIQUIDATED DAMAGES ; RELIEF OTHER THAN 
Damages.

DAMAGES AGAINST CARRIERS, 
of goods, 144, 140. 
of passengers, 140, 1*30. 
by sea, 203, 204.

DAMAGES IN CONVERSION.

5>rimft facie the value of the goods converted, 340. 
iut not in all cases, 340.

DATE, TITLE, AND DESCRIPTION, kc., OF PLEADINGS,
provisions of O. XIX. r. 11 as to date, title, description, «$•<•., 4. 
further title added, where counterclaim against plaintiff and a third 

jterson, 343.
date of amending to he marked on amended pleadings, 17,320. 
names of jmrties, misnomer, fte., 43, 44 : see STATEMENT OF CLAIM; 

Defences in General, kc.
DEATH.

effect on actions, 30, 31.
effect on contracts, 83, 123. 171, 200, 073, 733.

See Parties; Executors; Heirs akd Devisees ; Insurance 
Master and Servant.
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DEBT,
«tatement* of claim in action* for, 47, 4#, 65.
denial in *nch action*, 627, 740, 742, 743, 756.

And nee SPECIAL Indorsements ; Assignment.
DECLARATIONS,

declaration* under the former * y dem, the equivalent* of Maternent* of 
claim, 47, 4K.

«tnt nt or y /nutrition* a* to declaration* hy com/ta nie* for call* applicable, 
mulatto mutandis, to *tatement* of claim, 151, 152.

DEED. See Agreements ; Ronds; Corporation ; Covenant ; Illegality ; 
Landlord and Tenant ; Lien; Limitation, Statutes of; 
Merger ; Release, &c.

DEFAMATION,
«tatement* of claim : 

general form of action for a libel, 362. 
for a libel in a newspaper, 366.
for sending a libellous letter to and publishing it in a newspaper, 367.
for a libel imputing a felony to the plaintiff, 867.
for a libel on a limited company, 367.
for a libel in a foreign language, 368.
for slander imputing a criminal offence, 368.
the like with an innuendo that the words used imputed the criminal offence 

of cheating at cards, 361).
the like by an agent of the British Museum with an innuendo that the 

words complained of imputed the indictable offence that lie had wrong
fully appropriated property ls-longing to the Museum, 36V. 

for a slander of the plaintiff in his trade, 36V.
by a jockey for words charging him with unfair and dishonest riding in 

races, 36V.
by a wine merchant for words contained in a notice charging him with 

fraudulently using in his business the trade mark of another merchant, 36V. 
by a tradesman against the publishers of a newspaper for publishing a 

statement imputing that a judgment previously obtained against him 
remained unsatisfied, 370. 

by an actor for a slander of him as such, 370.
for a slander in respect of words not actionable without special damage, 370. 
denial of the publishing of the defamatory matter in an action for libel, 831. 
the like in an action for verbal slander, 831.
defence to an action for libel or slander, denying that the words referred 

to the plaintiff, 831.
defence to an action for verbal slander actionable only by reason of special 

damage, denying the publication of the wonls, and that they referred to 
the plaintiff, together with an objection in point of law, 831. 

defence to a like action, denying the sjiccial damage, 832. 
defence to a like action that the alleged damage did not result from the 

words complained of, 832.
defence to an action for slander of the plaintiff in his trade, denying that 

he carried on the trade, 832.
defence to a like action, denying that the words had reference to the 

plaintiff's business, 832.
defence to an action for libel or slander in respect of words alleged with 

an innuendo, denying the meaning imputed by the innuendo, 832, 833. 
defence to an action for verbal slander that the words were merely vulgar 

abuse, 833.
objection in point of law to a claim for words which are not defamatory in 

themselves, and which are alleged without any innuendo or statement of 
facts showing them to be defamatory, 834. 

the like in an action by a municipal corporation for libel, where the words 
only affected personal refutation, that they were not capable of being 
construed into a libel against the corporation, 833. 

defence by a newsvendor setting out special facts to show he was not 
responsible for publishing a libel, 834.

defence of privilege, setting out the facts which gave rise to the privilege, 834. 
a like defence in an action against a solicitor, 837. 
defence of privilege in another form, 837.
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defence of absolute privilege, 837.
a like defence in an action for statements made as a witness before a 

parliamentary committee, 838.
defence that the words complained of were spoken by the defendant, who 

was a solicitor, as an advocate in certain proceedings before a magis- 
Irate, 838.

defence that the words were a fair and bond fide comment in a public news
paper upon a matter of public interest, and were published without 
malice, 838.

the like with a justification as to statements of fact, 830. 
defence to an action for an alleged libel published in a newspaper that the 

matter published was a fair and accurate report of proceedings in a 
Court of justice, 830.

defence to an action for an alleged libel published in a newspaper that the 
matter published was a fair and accurate report of the proceedings of a 
public meeting, ami that the publication thereof was without malice, and 
for the public benefit, 830.

defence to an action for a defamatory article in a newspaper reflecting on 
the plaintiff’s system for disposal of the sewage of a town, admitting and 
justifying publication, 840.

defence justifying an alleged libel or slander, on the ground that the state
ments complained of were true, 840.

defence of justification in a general form, where the alleged libel or slander 
consists of a specific charge stated with particularity, 842. 

defence denying the innuendo, ami justifying the statements ns true in 
their natural meaning, 842. 

defence of justification and fair comment. 842.
notice of the defendant’s intention of giving evidence of an apology in 

mitigation of damages to be delivered, with the defence, under 0 k 7 
Viet. c. 96, s. 1 ...843.

defence of nn apology, and payment into Court, to an action for a libel 
contained in a public newspaper or periodical under 6 & 7 Viet. c. 96. 
s. 2...844.

defence of payment into Court in other cases, 748, 896. 
defence of the Statute of Limitations, 873. 
defence of accord and satisfaction. 816, 845. 
notice of matters relied on in mitigation of damages, 845. 

libel anil dander defined and distinguished, 361, 362. 
defamatory matter, ir/ien actionable an libel or dander reflectively, 

361, 362.
provisions of the Slander of Women Art. 1891...362. 
defamation of a jiernon in bin trade or business, 362, 834. 
action by an incorporated comjuiny for such defamation. 363.
U'hether matter in defamatory in a y nest ion for the jury, 363. 
malice prima facie inferred from publidiiny defamatory matter, 363. 
ir/iat amonntn to publication, 363. 
effect of actual malice in rebutting privilege, 363. 
innocent dinnemination of defamatory matter by carrier» or newspaper 

vendor», S'c., 363, 834.
faîne ntatementn intentionally canning actual damage may be actionable, 

though not defamatory, 863. 
joinder of partie* in action» for defamation, 22. 
form of datement of claim in nuch action», 364.
mode of dating the defamatory matter ; the word» mud be set out, 

364.
innuendo ; allegation of defamatory meaning, 364, 365. 
damage, what recoverable ; when essential to the action ; special damage ; 

mode of dating. 365, 366.
damage by repetition of defamatory datement», when recoverable, 365. 
evidence in aggravation of damage» ; cjrprcns malice; subsequent libel» ;

conduct of defendant, 366. 
injunction», when qranted, 366.
false statement» disparaging a tradesman's good», S’c„ when actionable. 

481, 840.
no denial or defence necessary as to damages, 529,530, 831. 
informal to plead matters going merely'in mitigation, 831. 6.
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DE FA M A T ION —vont i n ued.
special damage, where of the glut, may he expressly denied, 530,831,832, 

840.
if insufficient, defendant mag object in paint of taw, 831, 832. 
innuendo, denial of, fye., 832, 833.
privileged communications ; what occasions are privileged, 834—838. 
privilege prevents the prima facie inference of malice from the mere 

falsehood, 835.
count g council not a court when dealing with administrative matters, 830. 
hut mag he destroged hg proof of actual malice, except in cases of 

absolute privilege, 835. 837. 
what is evidence of such malice, 835. 
absolute privilege ; in what cases, 835, 830, 887. 839. 
mode of pleading privilege ; distinction where the privilege is absolute,

W, 887.
a special reply to defence of privilege other than absolute is not générait g 

necessary, 837.
right of fair and honfi fide comment on public matters ; not confined to 

neu'spapers, 838.
fair reports of legal proceedings, Av\, how far privileged, 830. 839. 
neicspajier reports of such proceedings or of public meetings, <Jr., when 

privileged under the 51 d’1 52 Viet. c. 04...830, 839. 
justification on ground of truth, when and lane to be pleaded, 840, 841. 
justification, what sufficient ; strict proof necessary, 841. 
evidence in mitigation of damages for libels in neu'spapers under 

51 «V 52 Viet. c. 04, *. 0...841.
proof of apology in mitigation of damages, notice to be given, 843. 
payment of money into Court in actions for defamation, 842. 
not allowed together with an alternative defence denying liability, 844. 
statutory defence of apology and payment into Court in actions for libels 

in newspapers or periodicals, 844.
periods of limitations applicable to actions for defamation, 84 ' 845. 
defences of accord and satisfaction hg destroying documents, »/• by 

inserting apology in newspaper, 845.
evidence in mitigation of damages ; provisions of O. XXXVI. r. 37 

requiring particulars thereof to be delivered in certain cases, 845.
See Slandkb of Title.

DEFAULT OF PLEADING,
judgment for default, where defendant fails to délirer a statement of 

defence, within the time allowed for that purpose, 521. 
effect of not delivering within the prescribed time a reply to a counter

claim, 540, 548.
effect of not delivering within the time allowed for that purpose, a reply 

to a defence or rejoinder, ,$r. ; implied joinder of issue, 545.

DEFENCES ARISING AFTER ACTION,
defence arising after action, and before delivery of defence. 531. 
defence of payment after action of a simple contract debt, 748. 
defence arising after action, and after delivery of defence, 532. 

defences arising after action, mode of pleading, 531, 532. 
set-off or counterclaim arising a fter action, 540, 775. 
time for pleading defences arising after action, 531. 
leave, when necessary, 531.
confession of such defences ; judgment for costs, 532, 042 : see CONFESSION. 
replies to a set-off or counterclaim of mutters arising after action, or 

after delivery of defence, 549.

DEFENCES IN GENERAL,
general forms of defence. :

ordinary form of defence, where there is no counterclaim, 520. 
skeleton forms of defence, 521.
the like, where there are two defendants, and one of them defends separately 

from the other, 520.
form of defence, where different grounds of defence arc pleaded to different 

parts of the plaintiff’s claim, 523.
a like form to a claim in resect of a simple contract debt other than a bill, 

note, or cheque, 525.
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DEFENCES IN 0ENERAL—continued, 
general forms of defence—continued. 

a like form, 626.
form admitting certain fuels alleged, and denying other facts, 625. 
forms of defence where there is a counterclaim, 634, 542. 
form of a paragraph stating a distinct ground of defence, and repeating 

allegations contained in a preceding paragraph, 620. 
form of an amended defence, 526. 
defences arising after action, 531, 532.
forms of defence stating an objection in point of law, 602—504. 
form of particulars of defence delivered in pursuance of an order under 

r. 7 of O. XIX., 632. 
defence, when necessary, 520.
formal parts of the defence, title, date, &c., 4, 42, 620. 
time for delivering defence, 520, 621.
summons for time, if then attendable, prevents judgment being signed, 621. 
the body of the defence, mode of pleading, 3—17, 622—525. 
classification of defences, those by way of denial and those in confession 

and avoidance, 522.
former system of pleading ; pleas in bar and dilatory pleas, 522. 
abolition of pleas in abatement ; applications at chambers substituted, 

29, 522.
stay of proceedings, where plaintiff brings two actions against defendant 

for same cause, 522, 523.
equitable defences, now substantially on same footing as legal defences, 

33, 34,906.
names of parties, misnomer, $c., 43, 44. 
two or more defendants delivering separate defence, 526. 
husband and wife sued jointly for a joint tort cannot deliver separate 

defences, 620,858.
damages need not be pleaded to, 523, 529, 530.
particulars need not, and properly should not, be pleaded to, 524, 525. 
order of pleading the different defences, 524.
partial aefenccs should he limited to that part of the claim to which they 

apply, 523.
defences usually construed distributirely, 623. 
pleading alternative or inconsistent defences, 524. 
mode of pleading denials in defences, 527—529 : sec Pleading IN 

General ; Denials, Ac.
admission of allegations of fact by not denying them, 527. 
exception as to damages, and as to infants, lunatics, Jbc., 523,527, 529,530. 
former system of pleading, certain “general issues” used, 528. 
when a comprehensive denial may be used, 630. 
mode of pleading defences other than denials, 530, 531. 
mode of pleading defences arising after action, 631, 532 : see Defences 

arising after Action.
particulars, when required, of matters in defences, 39, 532, 533. 
computation of time ; long vacation, ffc., 17, 18. 
time for pleading after delivery of particulars, 18, 41. 
after service of order for security for costs, 18. 
service or delivery of pleadings ; within what hours, 17. 
time for delivering amended defences, or defences to amended statements 

of claim, 15, 16.
time for pleading f urther defence of matter arising after delivery of a 

defence, 631.
extension of time by consent, 19.
extension of time by order, 18, 19.
computation of time in such cases, 19.
defence purporting to answer part only of claim, 523, 524.
defence delivered after time is not a nullity, 521, 522.

'See Defences arising after Action, supra.

DEL CREDERE AGENT, 75, 76. See Agent.

DELIVERY OF PLEADINGS,
how and to idiom pleadings should be delivered, 13, 14. 
time for delivering : sec Time, post.
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DEMAND.
when necessary, in contracts of guarantee, 179. 
note payable on demand, 129, o 13, 721. 
demand of debt after tender, 800.
a demand and refusal of goods is evidence of a conversion, 345. 
a demand and refusal of goods is the ordinary evidence of a detention, 

840.

DEMURRAGE.
forms of claim for demurrage in respect of ships, 298, 301 : see Shipping. 
claim for demurrage of waggons at an agreed rate, 205. 
claim for damages for detention of waggons beyond a reasonable time in 

loading, 165.
meaning of the word “ demurrage104, 105.
implied contract to load or unload in reasonable time, 165.
notice by carrier of intended charges for delay, dfc., 105.

And see Shipping.

DEMURRER. iSec Proceedings in Lieu of Demurrer.

DENIALS AND TRAVERSES, 527-530. 
general forms of denial or traverses, 527, 530.
the like where the acts complained of are alleged to have been done by the 

defendant or his servants, or by the servants of the defendant, 880. 
former system, certain general denials allowed, 528. 
how denials should now be pleaded, 528, 529. 
allegation compounded of law and fact may be denied, 529. 
denial of “ the. acts, or matters, complained of” its effect, 529. 
matters of inducement not put in issue by denial of acts, Jfr., complained 

of, 527.
actions for wrongs arising out of contract ; mode of denying the contract 

or duty, $c., 5211.
mere denial that defendant did the acts wrongfully," “ negligently,"' 

&(\, insufficient, 529. 
denial of damages claimed implied, 529. 
distinction where damage part of gist of action, 530.

DEPARTURE,
what defect in pleading is so termed, 547.

DESCRIPTION OF PLEADINGS. See Date, Title, and Description, 
Ac., of Pleadings.

DESIGNS, 356. See Copyright and Patents.

DETENTION OF GOODS,
claim for the detention of goods, 370.
claim for the detention of a lease, with claims for special damage, 372. 
defence denying the detention, 846. 
defence denying the plaintiff's property in the goods, 846. 
defence that the defendant was joint owner of the goods with the plaintiff, 

824, 847.
defence that the defendant detained the goods in exercise of a right of lien, 

847.
defence of the Statute of Limitations, 847, 873. 
defence of payment into Court as to damages for detention, 848. 
defence that the goods were given to the defendants, 856. 

detention of goods ; action of detinue, 370. 
it is in general an action of tort, 370.
property of the plaint iff necessary to support the action, 370. 
title deeds ; who entitled to briny the action for, 370. «•»» 
evidence of detention ; demand of and refusal to deliver the goods, 371. 
judgment for the plaintiff ; option of the defendant to retain the 

goods; power to order execution for delivery of the goods without 
option, 371.

assessment of value of the goods; damages for detention; special 
damage, 371.

stay of proceedings on delivery up of the goods, jfc., 371,
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DETENTION OF GOODS—Continited.
judgment without sat inf,action does not change property, 371. 
defence of redelircry after action, its effect, 845. 
effect of denial of the detention, 846, 8-!".
what defences must be specially pleaded ; denial of property, lien ;

justification, joint ownership, $’c., 846, 847. 
stolen goods; market overt ; property reresting on conviction, 348, 846. 
goods obtained by fraud, <fv. ; bon A fide purchaser before avoidance, 

347, 348, 846, 847.
deposit by joint owners; pawn. Sfc., 347, 847.
defence of lien ; order for delivery of property on paying amount of 

lien into Court, 847.
Statute of Limitations ; from what time it runs, 847, 848. 
payment into (hurt, to what claims applicable, 848.

DEVASTAVIT. See Executors.

DEVIATION. See Insurance, Marine.

DEVISEES. See Heirs and Devisees.

DILAPIDATIONS,
duty of incumbent to keep the buildings of the benefice in repair. 372. 
action at common law for damages for dilapidations now rarely avail

able, 372.
substitution of action for debt on an order for cost of repairs, under 

34 <$• 35 Viet. c. 43...372.

DILATORY PLEAS,
nature of, under former system, 522.

DIRECTORS’ FEES, 155, 156.

DIRECTORS’ LIABILITY ACT, 1890...401, 402, 854 : and sec Frau;» ; 
Company.

DISCLAIMER,
by tenant, 234, 235.
by trespasser : see TENDER OF Amends. 
disclaimer, by trustee, in bankruptcy, 102, 713. 
by patentee, 462.

DISMISSAL. See Master and Servant.

DISTRESS, 
statements of claim : 

general form for illegal distress, 373.
for distraining and selling, where no rent was due, for double value of the 

goods sold, under 2 \V. & M., sess. 1, c. 5, s. 5...374. 
for distraining twice for the same rent, 375.
for distraining beasts of the plough contrary to 51 Hen. III. c. 4...376. 
for refusing to restore goods distrained on tender of the rent and charges 

before impounding, 379.
for taking an excessive distress, contrary to the Statute of Marlbridgc. 

380.
for selling without the statutory notice, 381.
for not selling for the best price, under 2 W. k M., sess. 1, c, 5, s. 2. 

382.
for pound-breach, claiming treble damages, under 2 W. k M., sess. 1, c. 5, 

s. 4...S8S.
for making an excessive distress for poor’s rate, 383. 

defences :
defence to a claim for trespass justifying under a right to distrain, 848. 
defence justifying seizing cattle ns a distress damage feasant, 849. 
defence justifying entering into a house to take goods fraudulently or 

clandestinely removed there to avoid a distress, 849.
B.L, 3 8
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DISTRESS—continued, 
defences—cant inued,

defence to an action by a landlord against a tenant for rent that the 
plaintiff before action distrained for the same rent, and that the distress 
was still pending at the time of action brought, 850. 

defence of Not Guilty by Statute, 850.
illegal, excessive, and irregular distresses, proceedings for, 373, 380,

3*1.
bailiffs distraining for rent required to hare certificate from County 

Court, 373.
landlords of agricultural holdings not to distrain for rent accrued due 

more than one year before distress, 373, 818. 
what amounts to a valid distress, 373.
entry to distrain must he in a legal manner and at a legal time, 374. 
distress, where the tenant has entered under an agreement which can be 

specifically en forced, 373, 374.
action given by statute for distraining where no rent due to recover 

double value of the goods, 371. 
statute enables salt of distress for rent, 374, 381.
distraining twice for same rent ; action for trespass or conversion; 

excepted eases, 375.
no action lies for rent pending a distress for it, 375, 850. 
distraining things privileged from distress ; action for trespass, or con

version, or replevin, 37»'».
what things are absolutely or conditionally privileged from distress ; 

beasts of the plough, implements of trade, fixtures, perishable com
modities, goods delivered to a person in the way of his trade, things 
in actual use, «Çv., 370—370.

wearing apparel and implements of trade, to value of 57., in general 
privileged under 51 .V* 52 I ief. e. 21...376. 

groining crops distrainablc by landlord, 370. 
provisions of the Lodgers’ (foods Protection Act, 377, 778. 
v'ho is a lodger. 378.
Agricultural Holdings Act, 1883 : hired machinery, lire stoch agisted, 

«tv., 378.
privilege of certain property of gas and water companies, and of railway 

rolling stock, 378, 379.
keeping goods distrained after tender of rent ; tender before and after 

impounding ; selling after tender ; what actions will lie, 379. 
excessive distress ; excessive claim not actionable a'i/hout special damage; 

excess paid under distress cannot be recovered as money received; 
excessive taking actionable without sale or removal; test of value of 
goods taken ; measure of damages, 380. 

irregular distress ; statutes regulating sale of distress, 381. 382. 
provisions of the Law of Distress Amendment Act, 1888...381. 
sale to landlord not within the statute, 382. 
landlord to sell for best price obtainable, 382.
irregular distress a trespass ab initio at common law actionable for 

special damage only under the statute, 382. 
liability of landlord for acts of bailiff, 3S2. 
recovery of extorted overcharges, 257, 382, 383. 
abusing a distress, as by working it, 382.
when an action for pound breach or for rescue, claiming treble damages, 

lies, 383.
action lies for excessive and unreasonable distress for poor's rate, «Çv., 383. 
mode of distraining for poors and other rates, 383, 384. 
costs upon such distresses, 381.
when local authority mag be liable for acts of bailiff, 384.
principal statutes as to distress for poor's rate, 381.
defence of Xof Guilty by Statute, when applicable, 850.
defence offender of amends, 819, 850, 919.
limitation of time for distraining for ordinary rents, 848.
limitation of time for distraining for rent-charges, dfc., 875, 870.
distress damage feasant ; effect of irregularity, 849.
tender after impounding such distress, 849.
right of supplying food, <Çv., to animals impounded, 849.
defects offences, jfe., 849, 851, 852.
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DI STI! ESS—ront lu u ni.
goods frit u/lulently removed tu a raid (li.strr.su, 811), 850. 
distress pending, a defence to action for vent, 375, 8.">1). 
faking a hilt or note for the vent iu nome evidence of agreement not to 

distrain for it during currency thereof, GUI.
Adduce REPLEVIN.

DIVORCE. See Husband and Wife.

DO(i. s>r Mischievous Animals.

DOUBLE RENT, 232. See Landlord and Tenant.

DOUBLE VALUE, 231,374. See Landlord and Tenant and Distress. 

DRUNKENNESS,
defence that the defendant was drunk at the time of contracting, (ill.

drunkenneuu, when a defence ; reply of unb.sc//ncut ratification, <$v.\, fill, 
($45.

ncccuuarieu supplied to a drunken person, 645.

DURESS,
defence that the defendant was induced to contract by duress, 645. 

dureuu, what amounts to, 645. 
when it iu a defence ; ratification, *fr., 615.

DUTY,
facts raising duty relied on should be stat'd, or necessarily appear from 

the pleadings, 45, 46, 140, 443. 
express allegations of duty unnecessary, 45,113.
//llegation of duty is a mere inference of law, 140, 113. 
hoir such allegations may be dealt with in pleading, 520.

EASEMENTS. Lights; Water ; Ways.

EJECTMENT,
former action of ejectment, no pleadings in, 165 : see RECOVERY of 

Land.

ENEMY, 579: see Alien Enemy.

EQUITABLE CLAIMS AND DEFENCES, Ac.
law and equity administered concurrent!g under the Judicature Acts, 33. 
jurisdiction of High Court to y ire effect to equitable claims, subject to 

the provisions for assigning particular actions to the Chancery 
Division, 33.

equitable defences and replies, S’c., now substantially on same footing as 
legal ones, 33, 31. 006.

provisions of the Judicature Acts with respect to equitable estates or 
rights, or relief upon equitable grounds, A’c., 33, 31, 534.

See Recovery of Land and Part Performance.

ESCROW, 578, 612. toe AGREEMENTS.

ESTOPPEL,
general form of a defence of estoppel, 616.
defence of estoppel by a judgment against the plaintiff in a former action, 

647.
general form of a reply of estoppel, 648.

defences of estoppel should be specially pleaded, 615, 646.
mode of pleading, 616, 851.
estoppels by record or by deed, 616, 617.
estoppels in pais, 616.
between whom estoppel operates, 616.
character in which a party sues : executor, fe,, 646.

8 s2
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ESTOPPEL—continued.
extent of estoppel bg deed, 64 f>.
effect of judgment informer action for name cause, 647. 
pendencg of appeal, no answer, 647. 
foreign judgment ; judgment of Count g Conti, <fr., 647. 
estoppel bg deli rering confession of defence, <$v\, <547. 
bg award, 647.
estop pels in eases of bailment, 8.*»1.
estop/tel of tenant from denging landlord's title, 225, 226, 232, 712. 
estoppels on bills or notes, 5%, 697.

EVICTION. See Landlord and Tenant.

EVIDENCE,
mere evidence not fit be pleaded, 5. 6.

EXCEPTION.
in a contract, bote pleaded, 50.

EXCESS. See Trespass to the Person ; Ways; and Replies in the 
Nature of a New Assignment, 561.

EXCESSIVE DISTRESS. See Distress.

EXCHANGE,
statement of claim upon a contract of exchange, 166.

EXECUTION. See Process and Sheriff.
EXECUTORS AND ADMINISTRATORS, 

statements of claim :
by an executor or administrator for debts accrued to the deceased 166. 
by an executor or administrator for debts accrued since the death of the 

deceased, 168.
by an executor or administrator for «lamages for breach of a contract made 

with the deceased, 168. 
by an executor of an executor, 169. 
by an administrator with the will annexed, 169. 
by an administrator de bonis non with the will annexed, 169. 
by an administrator dc bonis non after the death of the first administrator, 

169.
by an administrator during the minority of an executor, 170. 
by an administrator during the absence of the executor, 170. 
by or against an executrix or administratrix who is a married woman, 170. 
against an executor or administrator for debts accrued from the deceased in 

his lifetime, 170.
the like on a bond or covenant of the testator, 172.
against an executor or administrator for debts incurred by him in that 

character after the death. 173.
the like for damages on causes of action accrued against the deceased in 

Ins lifetime, 173.
against an executor or administrator for «lamages for the breach of a 

contract made by the decease»! which was broken after his death, 174. 
against an executor of an executor, or against an administrator with the 

willanncxe«l, or an administrator//#* bonis non, Ac., 174. 
by an executor or a«lministrator continuing an action brought by a sole 

plaintiff who has «lied after writ issuisl and before delivery of statement 
of claim, 174.

statement « >f claim where an action brought against a sole defendant who died 
after writ issued, and before delivery of statement of claim, is continued 
against his executor or administrator, 175. 

statement of claim by executors against an agent of the testator for not 
accounting, 175.

other forms of statements of claim by ami against executors or adminis
trators : *#*#> Bills of Exchange, Ac. : Insurance ; Landlord and 
Tenant.

by an executor or administrator for a wrong done to the property of the 
deceased in his lifetime, 385.



INDEX. 997

EXECUTORS AND ADMINISTRATORS—continued,
statement s of el a i m—rout i n ne<1.

by an executor or administrator for a wrong done since the death to 
property vested in him in that character, 3811. 

against carriers under the Fatal Accidents Act, 184(1, by the executor of a 
passenger killed, 387.

particulars delivered l>3r an executor thereunder, 38V.
actions by or against executors or administrators ; character in which 

they sue or are sued should be shown, 44, 1(1(1. 
how described, 1(1(1, 10V, 173. (148.
what claims may be joined in actions by or against them, 1(1(1. 
actions by executors or ad mi ni * rat ors upon contracts with the testator or 

intestate, 1(1(1.
contracts affecting real estate ; the Land Transfer Act. 181)7...1(57, 227.•86.
causes of action arising in lifetime of deceased and after his death, 1(17. 
executors ought to join in suing ; effect of non-joinder or misjoinder, 27, 

1(17.
administrator cannot begin an action before administration granted, 1(17, 

1(18.
executor may begin an action before /induite, 1(17. 
title of executor arises on the death, 1(18. 
title of administrator on the grant of adm inistration, 1(18. 
administrator during minority ; during absence. 170. 
married woman executrix or administratrix, 170. 
actions against executors and administrators, 170, 171, 172. 
not liable excejtt for breaches committed before the death on contracts 

personal in their nature, 171, 38.1.
carrying on the business of the deceased are personally liable for debts 

they so incur, 171.
may be liable as executor on accounts stated, or money paid ; and for 

interest on contract with testator, 171. 
liability of executor for funeral expenses, 178.
Statute of Frauds as to promise of executor, 171.
liability of executor for legacies, 171.
creditor mug follow assets paid orer to legatees, 172.
actions against executors,parties to he sued, 172.
executor cannot be sued until he has either proved or intermeddled, 172.
executor de son tort, 172, (148.
continuance of actions by or against executors, $c., where cause of action 

surd res, 30,174. 175.
actions by and against executors and administrators for wrongs ; to the 

personal estate ; to the real estate ; statutes, 38.1, 38(1. 
actions for injuries to the person—not surd ring, 385. 
mode of pleading in actions under 3 4' 4 Will. IV. c. 42, s. 2...385,38(1. 
actions for wrongs amounting to breach of contract or benefiting deceased's 

estate. 886.
actions for injuries resulting in death under the Fatal Accidents Act, 

184(1, or the 27 $ 28 Viet. c. 95...387, 8.11. 
particulars under the Fatal Accidents Act, 184(1...37, 387, 38V. 
nature of the liability under the Act, 388.
where the negligence was a breach of contract, an action also lies to 

recover losses occasioned to deceased's estate, 388. 
application of Fatal Accidents Act to collisions at sea, 38V. 
actions under the Employers' Liability Act, 1880...38V, 882. 

defences :
denial that the defendant (or plaintiff) is executor (or administrator), (148. 
defence by an executor or administrator to an action for the price of goods 

sold to the deceased, and on accounts stated with the defendant, denying 
the sale and the stating of the accounts, (148. 

defence of pie ne administrant, 049. 
defence of pie ne administrant prater, 051.
defence of plene administrant by the executor of an executor, 051. 
defence of a judgment debt outstanding against the deceased, and plene. 

administrant prater, 051.
defence of a judgment recovered against the defendant as executor, and 

plene administrant prater, 053.
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EX Et • UTOKS AND A DM IN I STRATORS- rout in ued. 
defence»—vont i n ued.

defence that notices were given mid assets distributed by the defendant 
under 22 X 23 Viet. c. 8.1, s. 23. before lie had notice of the plaintiffs 
claim, (154.

defence to rn action charging the defendant for rent as assignee of the 
term that ti e defendant became assignee only as executor, and that tlie- 
premises yielded no profit, and jdene administravit. (154. 

reply to a set-off that an order had been made in an administration 
action. Xc., 653.

denial of executor*hip, ,>•#•.. must hr /pleaded specially, (148.
limitation of action* hi/ or against executor», .S'r., 721.723, 873, 874.
tchat judyment i* given in action* against executor*. <143.
defence of picnc administravit : it* effect. 043. <>’>0.
judgment of a**ct* quando accidcrint. (113, <100, (1.11.
evidence under plenc administravit. (143, Oh
retainer hy executor for hi* own debt, in what ca*e*, (150.
interrogatories to discover a**et*. dir., (150.
execution on judgment ; devastavit, Jcc., <150.
defence of plene administravit prretcr, <151.
executor of an executor, 651.
jiriorifie* of different hind* of deld*. (152.
foreign judy ment* are regarded a* simple contract debt*, 653.
replie» to defence* of outxtunding judgment*, A’r., <153.
executor not bound to plead Statute of Limitation* a* defence, <153.
transfer of action* after administration order, <553.
statutory prorision* a* to relief from claim* of which he ha* no notice.

a fter notice* published by him. <154. 
defence* by tenant'* executor sued a* assignee of the term. <554. 
action* for wrong* ; application of maxim actio personalis moritur cum 

persona, 385, 38(1.
action* by executor* under the Fatal Accident* Act, 1846, defence* to, 

387, 851.
payment into Gourt in such action*. 83(1. 387.
defence* to claim* under the Employer* Liability Act, 880—882.

EXONERATION. See Rescission.

EXTORTION,
money obtained hy, when recoverable, 257. 
excessive charge* by carriers, 143. 144, 147. 148. 623. 
excessive charge» of bailiff for a distress, 257, 382, 383.

FACTOR, 176 : sec Agent ; Broker ; Set-off,

FACTORS ACTS, 348, 0: see Lien.

FALSE IMPRISONMENT. See Trespass to the Person.

FALSE REPRESENTATION. See Fraud, and Sale of Land.

FALSE RETURN. See SHERIFF.

FARRIER, 866 : ee Lien.

FEES. See Armtration ; Counsel ; Custom ; Medical Attendance. 

FELONY,
claims for defamation imputing felony, 367, 368.
justification of an arrest fur a felony committed, or on suspicion of felony, 

326, 328.
reply to defence of the Carriers Act, that the loss was occasioned by the 

felony of the carrier’s servants, <126. 
right to arrest for felony, or suspicion of felony, 32(1. 327,328. 
action for matter* amounting to ; defendant cannot plead that there ha* 

been no pr >*ecution for it, 851, 873, 323. 
effect of compounding felony, 683: sec ILLEGALITY.
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FENCES,
claim for not repairing a fence between adjacent closes of land, 390. 
claim against a railway company for neglect of obligation to fence. 

NI, MS.
against a railway company for injuries caused by negligence at a level 

crossing, 393.
against an employer for neglect to fence machinery, 394. 
defence to an action for a trespass by the defendant's cattle on the 

plaintiff’s land that the trespass was caused by defects in the plaintiff’s 
fences, which he was bound to repair, 852. 

defence to an action for trespass to land and destroying fences that the 
fences were an obstruction to the defendant’s right of common, 862. 

liability to fence, how arising, 390, 391.
trespaxses by cattle through defects of fences; remedies, 390, 391, 

861, 8Ô2.
statutory duties of railway companies as to fences, gates, ffc., 391, 392. 
duty of railway companies as to crossings, 392, 393, 394. 
statutory duty to fence machinery in factories, 394. 
defects of fences ; reply to justification of distress of cattle damage 

feasant, 861, 862.
FERRY,

claim for disturbing the plaintiff's ferry, 395.
right of ferry ; what amounts to disturbance, 395. 
injunction, when obtainable, 395.

FI Kill FACIAS. See Process ; Sheriff,

FIRE INSURANCE. See Insurance.

FIRM. See Partners ; Names of Parties ; Parties.

FISHERY,
claim for trespass to the plaintiff’s fishery, 39(5.

sereral fishery ; act ion for trespass ; evidence, 39(5. 
arms of the sea and navigable rirers ; ownership of soil ; right of fishing, 

39(5.
no public right of fishing in non-tidal rirers, 39(5. 
foreshore, prima facie title of Crown to, 39(5, 852. 
common of fishery or free fishery, 39(5.
Crown grants of fishery, 39(5.
right to take fish from the waters of another not claimable merely by 

custom, 852.
free fishery in gross not claimable under the Prescription Act, 852. 

FIXTURES,
statement of claim for the price of fixtures, 17(5. 
defences justifying the removal of tenant's fixtures, 913. 
the like in respect of trade fixtures, 913.

right of removing tenant's fixture* ; trade fixtures, <$y\, 913. 
sale of fixtures to landlord or incoming tenant not within s. 4 of the 

Statute of Frauds, 17(5.
conversion af fixtures after severance ; how described, 348, 349. 
fixtures privileged from distress, 37(5 : see Distress.

FORBEARANCE,
statement of claim on a promise made in consideration of forbearance to 

prosecute an action, 177.
defence denying consideration for the defendant’s promise, (555. 

forbearance, when a sufficient consideration for a contract, 177. 
compromise of an action enforced in the action itself, 177. 
action to set aside such compromise, 177.

And see. GUARANTEES.

FORCIBLE ENTRY, 503, 924, 938.

FOREIGN ATTACHMENT, 588.

FOREIGN BANKRUPTCY, 693, 655 : ten Bankruptcy ; Foreign Law.
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FOREIGN BILLS, NOTES, kc., 122 : see Bills of Exchange, Ac.

FOREIGN COMPANY. See Company, and Limitation, Statutes of.
FOREIGN JUDGMENTS. See Estoppel; Judgments; Judgment 

Recovered.

FOREIGN LAW,
defence of French law, discharge by French bankruptcy, 655. 
defence of colonial law ami reply thereto, stating objection in point of law, 

W.
defence that a foreign indorsement was invalid, 656. 
defence of French law, 656.

foreign or colonial law must he specially pleaded, 10, 45, 655. 
law applicable an to foreign hills, <$r., Î22.
debts or liabilities arising inthis country are not discharged by a foreign 

bankruptcy, 655.
debts or liabilities arising abro if discharged by the foreign law an 

discharged here, 503, 655.
when contracts are to be gorerned by foreign law, 655.
foreign or colonial law is matter of fad to be proved by evidence, 10, 655.
foreign laws as to limitation of actions, 722, 655.

And «%? Judgments.

FOREIGN SOVEREIGN OR STATE,
actions by or against, 161, 730, 864.

FORFEITURE. See Landlord and Tenant.

FRAUD,
1. Adions for fraud, 

statements of claim :
for breach of warranty and fraud on sale of a horse, 317. 
the like on letting a house, 224.
f >r damages for fraudulent misrepresentation on the sale of the goodwill 

and lease of a public-ho'’se, 307, 899.
for fraud in selling an unsound horse by a false representation that it was 

sound, 400.
against a director of a company for inducing a person to take shares by 

fraudulent representations contained in a prospectus, 401. 
against a director of a company for compensation for loss or damage from 

untrue statements in a prospectus under the Directors’ Liability Act, 
1890...404.

the like with a claim for fraud at common law, 404, 405. 
against promoters for fraudulent misrepresentation, 403. 
for fraudulently representing that a third person might safely be trusted 

with goods on credit, 406.
defences to actions for fraud :

defence to an action for fraudulent misrepresentations, denying the making 
of the representations, 853.

defence to a like action, denying that the representation was intended to 
induce, or did induce, the plaintiff to make the alleged contract, Ac., 853. 

defence to a like action that the representations were true, 853. 
defence to a like action, denying that the defendant knew the representa

tion to be false, and stating that he bond Jide believed it to be true, 853. 
defence denying the alleged damage, 853.
general defence to a claim for fraud in selling an unsound horse by falsely 

representing that it was sound. 854.
defence to a claim against a company and directors for fraud and under 

the Directors’ Liability Act, 1890...854. 
defence to an action for a fraudulent representation as to the solvency of a 

thin! person that the alleged representation was not in writing signed 
by the defendant, as required by s. 6 of the 9 Geo. IV. e. 14...856.

II. Defences of fraud in actions on contracts :
defence that the contract was procured by the fraud of the plaintiff, 666. 
defence that the defendant was induced to contract by fraud, and after

wards repudiated the contract, 658.

o
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F R AUD —vont i u ued.
II. Defence* of fraud in actions on contract*—continued.

defence to an action for the price of goods sold and delivered that the 
defendant was induced to purchase the goods by fraud, and returned 
them on discovery of the fraud, 058.

defence to an action for calls that the defendant was induced to become 
a shareholder by fraud, and repudiated the shares, (158. 

defence and counterclaim on the ground of misrepresentation and fraud to 
an action for calls. 659.

defence to an action for price of shares that the plaintiff was induced by 
fraud to purchase, and counterclaim for rescission, Ac., 662. 

action for da ma ye* for fraud, when it lie*, 897. 
mere negligence, if hone*t, will not support the action, 397. 
active concealment mag amount to fraud, 397. 
not *o mere silence when no dut g to speak, 397.
fraudulent warrant g on sale of goods ; option to sue either on contract or 

for wrong ; alternative claim*, 397. 
fraud, where charged, should he distinctly alleged, 398. 
principal when responsible for fraud of agent, 398. 
damages recoverable in action for fraud, 398. 
misrepresentation as to matter of law, 398.
officers or promoters of a company making false statements in prospectus, 

4‘(\, when action lies, 401, 402.
one officer or promoter is not necessarily agent for the others to hind 

them, 401.
prospectus when deemed fraudulent, 401.
liubility for false statements in prospectus under the Directors' Liability 

Act, 1890...401, 402, 854.
damage an essential part of action for deceit, advisable if disputed to 

deny it, 853.
onus of proving reasonable grounds of belief is on defendants, who should 

give particulars thereof, 854.
representation* a* to character and credit must be in writing, and signed 

by the party; representations partly written and partly verbal, 
406, 407, 856.

money obtained by fraud in general recoverable by the person defrauded, 
268.

fraud, how pleaded ; what particular* requisite, 656, 854. 
contract* procured by fraud voidable, but valid till disaffirmed, 656. 
fraud a defence to an action for breach of promise of marriage, 732. 
disaffirmance must be without unreasonable delay, and while original 

position can be restored, 656. 
rights previously acquired by innocent third parties, 657. 
fraud of agents, directors, %c., 657.
defence of fraud in action against shareholder for calls, when

available, 657.
winding-up before disaffirmance ; action against directors, fyc., for 

misrepresentations, 657.
mere fact that defendant had means of knowledge no reply to defence 

of fraud, 657.
innocent misrepresentations, when an equitable ground for rescinding 

contract, 739.
fraud when it prevent* trustees from claiming benefit of any statute of 

limitations, 723.
fraudulent concealment, in what cases an answer to defence under 

Statute of Limitations, 727. 
counterclaim for fraud, when advisable to add, 658. 
fraud on third party ; illegality, 658.

See Insurance ; Sale of Land, Ac.

FRAUDS, STATUTE OF,
defence under s. 4 of the Sale of Goods Act, 1893, to an action upon 

a contract for the sale of goods of the value of £10 or upwards, 663, 
665.

defence to an action upon a contract within s. 4 of the Statute of Frauds, 
where the claim shows that the contract is within that section, 665.

a like form in an action upon a guarantee, 666, 672.
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Fl! AV HS, STATUTE OF mut in uni.
the like to an notion for wrongful dismissal of a servant, where it does not 

appear, from the statement < f claim, that the contract was one which 
could not be performed within a year from the making thereof. 666. 

defence of the Statute of Frauds to an action for specific performance, 772. 
Statute of Frauds : how //trailed, 003.
prorixionx of x. 17 of the Statute of Frauds and of Lord Tenterdcu'x Act 

ax to the sale of goods, note repealed, 003, (HU. 
like prorixionx of x. I of the Sate of i/oodx Act, 1893...(504. 
what ix e ride nee of an acceptance within x. 4 of the Sale of i/oodx Act 

1893../HU.
“acceptance and actual receipt,” what ix, (HU.
memorandum required by x. 4, when and how to he made, what it must 

contain, (Hi4, (Hi.-».
prorixionx of x. 4 of the Statute of Frauds, 2 Hi. 217, 6(if). 
promises by executerx ; yuaranfcex ; ayreementx in consideration of 

marriage; xafe of land ; ayreementx not to be performed within a 
year, (Hif>.

what a sufficient description of the parties to satisfy x. 4 of the Statute 
of Frauds, 605, (HH5.

what tire ayreementx “ not to be performed within a year,” <>66. 
equitable doctrine ax to part performance, taking a ease out of the 

statute, when applicable, (i6(5, 73.*).
And see Landlord and Tenant ; Rescission ; Part Per

formance.
FREIGHT. See Shipping.

FRIENDLY SOCIETIES, 302, 303 : see Societies.

FRIVOLOUS OR VEXATIOUS PLEADINGS, 563, 564.

FUNERAL EXPENSES,
statement of claim by an undertaker for funeral expenses, 178. 

liability of executor for, 178. 
liability of husband for funeral of wife, <$y., 178. 
whether recorcrablc under the Fatal Accidents Act, 181(5...38 ^

FURTHER PARTICULARS, 38 : see Particulars.

GAME, 480 : see Shooting.
GAMING,

defence that the contract sued on was a gaming or wagering contract, (507.
defence under the Gaming Act, 1892, to a claim for money paid at the 

request of the defendant, that the payment was made in respect of a 
gaining or wagering contract. (5(58.

the like to claims by a betting agent for money lent to the defendant and 
for money paid and work done for him at his request, 609.

defence to an action on a promissory note or cheque that the note or 
cheque was made or drawn for money lost to the plaintiff upon a wager, 
<169.

defence to an action on a bill of exchange that the bill was accepted by 
the defendant for money won by the plaintiff from the defendant by 
gaming, (570.

defence to a like action by an indorsee that the bill was accepted by the 
defendant for money won by the drawer from the defendant by gaming, 
and that the bill was afterwards indorsed to the plaintiff with notice, or 
without consideration, or when overdue, 670.

defence to a claim against a dealer in shares for wrongful detention of 
securities that the securities were deposited as cover and had been 
appropriated duly before action, 670.

what is a wager, 667.
prorixionx ax to bills or notes for money won by yarning ; illegal eon- 

sidération, 607, (569, (570.
prorixionx of the darning Act, 18l.*i, ax to gaming or wagering contracts, 

(Hi7, 068.
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GAMING—vont i n ued.
provisions of the (inminy Art, 18112...067, (MS. 
provisions of the JJettiny and Loans (Infants') Art, 1892...087. 
money /mid by bettiny ayent to ditch a rye lost bet*, ,\V., not recoverable, 

008.
bit liability for money rerei red from loner* of bet x, 008. 
not liable for neylectiny to in a he bet* for principal, (UiS. 
money lent for playiny at an illeyal y a me. not recordable, (MS. 
stakeholder, when liable to be toed for the deposit, (MS, 009. 
icayeriny contract of insurance, 200, 205, 091, 094. 
icayeriny contracts as to stocks or shares, what are, 008. 
lotteries, 009.
distinction between bills for consideration which it illeyal and for that 

which it mere!y void, 009. 070.
cover for differences on icayeriny transactions in shares, when it may be 

recovered, 070, 671.

GARNISHEE. Sec Attachment of Debt.

GENERAL ISSUES,
under former system of plead iny, 528: see DENIALS.

GIFT,
defence to action for money lent that it was a gift, 740. 
defence to action by executor for conversion alleging a gift of the goods 

by the testator. 850.
defence to action by executor for detention alleging donatio mortis causa of 

the goods by the testator, 857. 
a y iff of chattels requires a delivery of possession, 850. 
what is a sufficient delivery. 850, 857.
yifts to persons in confidential relationship to donor when voidable, 

857.
what is a valid donatio mortis causa, and hoir pleaded, 857.

GOODS. See Sale or Goods; Trespass; Conversion ; Detention.

GOODWILL. See Trade.

GRANT. .Sv Lights ; Ways ; Lost Grant ; Fishery; Market ; Shoot- 
ino, Ac.

GUARANTEES, 
statements of claim : 

upon a guarantee of a debt, 179. 
upon a guarantee for the price of goods, 180.
against a principal debtor and his surety on a guarantee for goods sold,

181.
tin a guarantee for due accounting by a collector. 181. 
a like form for special indorsement upon a writ, 182. 

defences :
denial of the contract of guarantee, 671.
defence that the contract did not satisfy the Statute of Frauds, 072. 
defence to an action on a guarantee for the price of goods sold that the 

plaintiff did not supply the goods on the guarantee, 072. 
defence to a like action that the plaintiff did not supply the goods accord

ing to the terms of the guarantee, 072. 
defence to a like action that the goods were sold to the principal on credit, 

and that the period of credit had not expired at the time of action 
brought, 072.

defence to an action on the guarantee of a debt of payment by the prin
cipal, 078.

defence to an action on a continuing and revocable guarantee that the 
defendant revoked the guarantee before the transactions alleged, 073. 

defeuee that the guarantee was procured by fraud, 050.



GUARANTEES —vont i h ued. 
defence*—vont i n ned.

defence to a like net ion that the plaintiff discharged the defendant by 
giving time to the principal debtor, <174. 

a like defence where the surety is sued as principal upon a promissory note 
on which he appears as primarily liable, til 1. 

reply to the preceding defences, that the remedies again t the surety were 
reserved by the agreement for giving time. 070. 

reply to like defences, that the time was given in pursuance of provisions 
contained in the guarantee, ti7ti.

defence including an objection in point of law that the guarantee discloses 
a past consideration on the face of It, 504. 

defence to an action on a guarantee for due accounting by a collector that 
he did duly account, fi77.

defence to a like action that the collector was. without the assent of the 
guarantor, continued in the service after discovery of acts of dishonesty 
on the part of the collector, which rendered it the duty of the plaintiff to 
discharge such collector, 077. 

a guarantee in an accessory or secondary contract. 17V. 
guarantee* must be in writing by the Statute of Fraud*, 171*. 
what amounts to a guarantee within the xtatute. 170. 
evidence of the circumxtancex, AY., how far admixxih/e, 17 V. 
the consideration need not appear in writing ; effect of the Mercantile 

La o' Amendment Act, 17V. 003, 072. 
statement of cla im, mode of pleading. 17V.
xurctif not entitled to demand or notice of default, unlexx stipulated for, 

17».
right of xu ret g after paging the debt. ,$c., to assignment of securities 

held bg the creditor, 17V, ISO, 074. 
action bg surety against principal for money paid, ISO. 
right of contribution betteren cosureties, ISO,
representations as to credit or solvency of a third person, 400. 407. 

856.
guarantees for honesty, AY., of a serrant ; mere negligence of employer 

no defence; knowingly continuing the employment after acts of dis. 
honesty, when a defence, 181, 182, 077. 

defence of the Statute of Frauds, 000. 065.
continuing guarantee usually revocable as to future transactions, 673. 
effect of notice of guarantor's death, 073.
guarantee for good conduct, when revocable as to future matters, <173. 
guarantee given to a firm ; change in firm, 073. 
creditor not bound to disclose alt material facts to surety, 074. 
effect of creditor's giving time to principal ; when a discharge of 

surety, 074.
reservation of rights against surety, 074, 07.I.
mere giving time, without binding agreement to give it, usually no 

discharge. 075.
alteration of principal contract without the assent of the suret g may 

discharge the surety, 075.
where the guarantee is for performance by a person of the duties of an 

office change in the duties may discharge surety, 075. 
dealings between the principals which deprive the surety of the benefit 

of his remedies discharge the surety. 075. 
loss or wasting of securities bg the creditor operates pro tan to in dis- 

charge of surety, 075, 670.
mere inactivity or laches of the creditor or employer dites not discharge 

surety, 070, 677.
principal's discharge under the Bankruptcy Act does not discharge 

surety, 670.
surety after payment usually entitled to dividends in such bankruptcy, 

4'c., 676.
but the terms of limited guarantees sometimes exclude this right, 

676.
defences by sureties, where sued on instruments tchich appear to make 

them primarily liable as princijmls, 670.

GUARDIAN. See Infant and Infancy.
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GUARDIANS OF THE POOR, 
statement of claim against, 1(10. 

incorporated by statute, 160.
may he toted for goods suppliedfor the necessary purpose* of their work- 

house under a contract not under seal, 160. 
special limitation of actions against, for debts, 710.

See Poor’s Rate.

HEIRS AND DEVISEES,
statements of claim :

against heir and devisee for a debt due under a covenant by the testator, 
1 SI.

by heir of lessor against lessee (on a covenant in the lease), 228. 
by devisee of lessor against lessee (on a covenant in the lease), 220. 

defences :
denial of heirship, in an action on a bond or covenant of the alleged 

ancestor, 677.
defence by an heir of riens per descent (11 Geo. IV. & 1 Will. IV. c. 47, 

s. 7), 678.
denial by a defendant, sued as devisee, that lie is devisee, 678. 
defence by a devisee of riens per devise, 678.
reply to a dsfenoe of rims per descent, that the defendant badlands, &c., 

from his ancestor (11 Geo. IV. & 1 Will. IV. c. 47, s. 7), 679. 
liability of heir at common lato on covenants expressly binding the 

heirs, 182.
a like liability imposed by statute on devisees, 182. 
important change in devolution effected by the Land Transfer Act, 

1SH7...1K2, 467.
action against heir and devisee on specialties binding heir ; against.

devisee of devisee ; against devisee where no heir, 182, 188. 
distinction between specialties expressly binding and those, not expressly 

binding the heirs immaterial as regards deeds under the ('onregancing 
Act, 1881...182.

pleading in actions against heir, 188.
defences bg heirs or devisees, when sued on specialties binding the heir, 

•77, 67s.
See Exbcittobh and Administrators; Recovery of Land. 

defences of riens per descent and riens per devise, 678. 
pleading payment of other specialty debts, 678.

HIGHWAYS,
claim against a highway authority for misfeasance, 408. 
claim for placing on a highway an obstruction over which the plaintiff 

fell. 157.
claim for injuries caused by leaving a horse in a street unattended, 445. 
defence, to an action for trespass, of a public highway over the land, 952. 

statutes regulating highicays, 407.
provisions of the TawoI Government Acts, 1888 and 1894, and of the 

Public Health Acts. 1875 and 1895...407, 408. 
ownership of the soil of highways apart from statute, 408. 
ownership of “ streets ” under the Public Health Act, 1875...408. 
liability to repair ; local authorities, Ac., 407, 408. 
corporate bodies acting as surveyors of highways not liable for damages 

to individuals by non-repair, 408. 
but may be liable for injuries caused by negligence, 408, 409. 
liability of tramway companies, 409.
liability of owner of locomotive for damage from sparks, 409. 
motor-cars on, by what statutes and orders regulated, 409, 446. 
obstructions to highways, 451, 452. 
defences of public highway, how pleaded, 952.
defences under the Public Authorities Protection Act, 1898, in actions 

for things done under the Acts relating to highways, j'c., 858, 901. 
And see NEGLIGENCE ; NUISANCE ; WAYS, &C.

HIRE,
state nr nts of claim : 

for the hire of goods, 188.
ag. inst the hirer of goods for breaches of agreement, 184.
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HTR E—coot i n ued. 
statementx of rhino—rootinurd.

against a hirer of wagons for demurrage of the wagons, 1(15. 
the like for damages for detention beyond the alio we l time, 1 (15.

See Bailments ; Con v fusion ; Ukveiirion.

Il I RE-BURCH ASK AGREEMENT, 318, 81(i.

HOUSING OF THE WORKING CLASSES ACT. 1800...222.

HUNTING, 041 : see TRESPASS TO LAND.

HUSBAND AND WIFE.
statements of rhiioi in rontrart :

by.a married woman suing alone for debts contracted or on contracts made 
during coverture, 184.

by a married woman for a debt contracted or on a contract made after 
marriage, 18.*».

against a married woman for a debt contracted or on a contract made 
during coverture, and since 5th December. 1803...103. 

against a married woman for debts contracted or on contracts made during 
coverture after 1882, but prior to 5th December, 1898... 103. 

against a married woman for a debt contracted before marriage when t he 
marriage took place after 1882...103.

against husband and wife, married after 1882, for a debt contracted by the 
wife before the marriage, 104. 

defences io contract :
defence to a claim against a married woman in respect of a contract made 

or debt incurred that she was then under coverture, and only subject to 
have judgment against separate estate, (570. 

defence by a married woman that she made the contract or incurred the 
debt only as agent for her husband, (580. 

defence by a husband married after 1882 to an action in respect of the 
wife’s ante-nuptial debts, contracts, or wrongs, that he never had any 
property from or through his wife, (580. 

the like where the husband had property from or through his wife, but 
claims to deduct payments, &c., (580.

defence by a husband that his wife had no authority to pledge his credit, 
<181.

defence by a husband that the goods were supplied to and on the credit of 
his wife, (581.

Poxition of Married Wooten at common hue ; inca/uicitirx ax to actionx 
and contractx. 185.

Procedure in Actions by and against Married Women. 185. 18(5, 
fontractx during Corer/ure, 18(5, 187.
. I nte-nuptial Debt* and Liabilities of Wife. 187, 188, 189. 

date of marriage determines rights and liabilities in res/iect of outr
un/dial debts, contracts, and tortx, 187. 

tchere marriage teas after 1882 the g are regulated In/ sx. 13. 14, 15, of 
M. II . P. Act. 1882... 188. 181».

under these sect ionx huxband and wife ma tj be sued either xepa rat cl g or 
together, 181».

Habit it g under these sect ionx is xe/iarate. 181». 
irhat that liability is and hoir enforced, 181».

Pro/ierty of the Wife, 181». 190, 191.
her position and that of her huxband at nan moo laic ax to /irojierfg, 18lf,

190.
/nixition ax to property in equity, separate estate, 190. 
restraint on anticipation, effect of, 11)0.
M. II. P. Acts, 1882, 1893. effect of 190, 191, 410.

Wife's Contracts ax Agent, 191, 192. 
authority for household matters and necessaries, 191. 
what are necessaries, (589.
authority not implied during separation, ereept where the separation is 

owing to husband's misconduct, 191.
Actions befireen Husband and Wife, 192.
Judicial Separations, Protection Orders, A’e., 192.
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HVSÏ1AND AND WIFE-continued, 
defence» in contract—continued.

Wife KrccutrU, A’c., 192.
in the cane of debt» contracted or contract» made by a woman under 

coverture after 5th December. 1893, not necessary to allege separate 
c»t ate, 193.

form of judgment in much ease, 193.
form of judgment in respectif ante-nuptial liability of women where 

marriage after 1882... 193, 194.
Defencex to Actionx : 

coverture in itxelf now no defence, 679.
effect of judgment against husband on contract made by him and wife 

jointly, 679.
coverture after 1882 not a disability under the Statutes of Limitation. 

679.
defence that the contract sued on wax made by defendant solely ax agent 

for her huxband, AY., 680.
defences by huxband sued on wife's ante-nuptial debts or liabilities;

Statutes of Limitation, AY., 187—189, 680. 
when a defence by the huxband that his wife had no authority to pledge 

h is credit, 191, 681. 
tatementx of claim in tort :

by a married woman suing alone in respect of a wrong committed during 
the coverture, 409.

by husband and wife for damages for negligence causing personal injury to 
the wife after marriage, the husband claiming in respect of the damage 
to himself, 411.

against a married woman for a wrong committed by her during the 
coverture, 411.

against husband and wife for a wrong committed by the wife during the 
coverture, 412.

against husband and wife, married after 1882, fora wrong commit ted by the 
wife before marriage, 412.

by a husband for enticing away and wrongfully harbouring his wife, 412. 
actions by or against a married woman for wrongs 185, 186, 409, 410. 

858.
in what cases huxband may be joined ax co-plaintiff\ 410. 
option of suing huxband jointly with wife for wrongs committed by her 

during coverture, 410.
his liability terminates on determination of coverture, 410. 
huxband not liable for wrongs committed by wife during judicial 

separation, J('e., 410.
wife may sue huxband for wrongs to her xeparate property, 185,192, 410. 
no action between them for wrongs in other cases, 410. 
injunction rextraining huxband from entering wife's house, in what caxex, 

411,858.
husband may be sued alone for wrongs committed by him jointly with 

wife, 412.
huxband and wife in general t • be sued jointly and to defend jointly for 

wrongs committed by wife di ring coverture, 858. 
action for wrongs committed by wife before marriage, 188, 189. 
actions for enticing away and wrongfully harbouring wife, 412. 
coverture in general ; no defence to action by or against a married 

woman for a wrong, 858.
applications for joinder of wife in actions by or against the huxband, 858. 
coverture now no disability under the Statutes of Limitation, 858, 876.

IDIOTCY. See Lunatics ; Insanity.
ILLEGALITY,

defence to an action on a bond that the bond was given for an immoral 
consideration, 682.

defence to an action on a separation deed that the deed illegally provided 
for future separation, 683.

defence to an action for the price of goods sold, and on accounts stated in 
resj»ect of the same matters, that the debt was for spirits sold in 
quantities of less vnjue than twenty shillings, 684.
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1 LL E fl A LI T Y —con/ i n u oil.
defence that a contract sued upon was a contract by way of gaming or 

wagering within the 8 & 9 Viet. c. 109, s. 18...084. 
defence to an action on a marine policy, denying the plaintiff’s interest 

(19 fleo. II. c. 37). 091.
objection in point of law to a like action on the ground that the policy was 

avoided by 19 Geo. II. c. 37, s. 1...503. 
defence that a bill of exchange was given for an illegal consideration, 004. 
defence that the contract sued on was one for forming and carrying on, or for 

carrying on, an illegal unregistered company of more than twenty persons, 
664.

defence of illegality under the Ground Game Act, 085. 
defence that the contract is void as being in illegal restraint of trade, 083. 

defence of illegality ; hoir pleaded. 082.
effect of illegality, though not pleaded, appearing on plaintiffs own 

evidence. 082.
illegality in prom'me, 71, 082. 
illegality in consideration, 71, 082. 
severable premises, 082.
contracts in unlimited or unreasonable restraint of trade, 082.
illicit cohabitation, «$r., 082.
compounding a felony or other public offence. 083,
money paid under illegal contract or for illegal purpose, 083.
separation deeds, 083.
illegality in sales of spirits, 084.
Sunday trading, 797.

And see COMPANY and SOCIETIES.

IMPOSSIBILITY OK PERFORMANCE, 085.
destruction of subject matter of contract, 577.

IMPRISONMENT. See Trespass to the Person and Process. 
INCONSISTENCY.

alter native or inconsistent defences or replies mag be pleaded, 524,547. 
pleadings must not contain allegations inconsistent with the party's 

previous pleadings, 547.
INDEBITATUS COUNTS. See Common Counts.
INDEMNITIES,

statements of claim :
by the acceptor of an accommodation bill on the contract to indemnify him, 

195.
on a promise to indemnify the plaintiff against defending an action, 190. 
other forms of statements of claim on contract» of Indemnity, 190. 

defences :
denial of the alleged breach, 085.
denial that the plaintiff was damnified, 085.
the like where the plaintiff sues upon a bond, and the statement of claim 

does not disclose that the bond sued on was a contract of indemnity, 085. 
defence that the alleged loss or damage, &c., did not result from the matters 

indemnified against, 080.
defence that the plaintiff was damnified by his own wrong or default, 080. 

a mere indemnity need not be in writing, 194.
notice of damnification not a condition precedent unless stipulated for,

164,666.
what costs recoverable on indemnity against claim. 194. 195. 
indemnity, when implied ; assignees of lease and original lessee;

principal and agent, Sfc., 195, 229, 309. 
implied indemnity to drawer or acceptor of accommodation bill, 195. 
costs of action, when recoverable, as money paid under indemnity, 195, 
indemnity against costs, 190. 
indemnity for calls on sales of shares, 290.
Statute of Limitations running from damnification. 195. 
third-party procedure ; adding persons liable to indemnify as third 

parties, 085, 555.
damnification usually a condition precedent to action or indemnity, 255, 

085, 080.
in what cases mere liability is sufficient, 085,
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INDENTURE. See Deed.

INDORSEMENT. See Bills of Exchange ; Shipping ; Special In
dorsements ; Writ of Summons.

INDUCEMENT,
mutters of inducement, u'hat, 51, 527. 
denial of, 527, 88V.

INDUSTRIAL SOCIETIES. See Societies.

INFANCY, 687, 858 : «ce Infant.

INFANT,
commencement of statement of claim by an infant, 197. 
defence of the infancy of the defendant at the time of the alleged contract, 

687.
the like where the defendant is still an infant, 688.
reply, that the debt sued for was for necessaries supplied to the defendant,

66».
defence to an action for calls that the defendant was an infant at the time 

of taking the shares, 689.
reply of infancy to defences under the Statutes of Limitation, 777. 

infants ; how to sue and defend, 196, 688. 
infant plaintif repudiating action after coming of age, 196. 
infant co-contractor repudiating contract, 196. 
action against firm, where one partner an infant, 196. 
no objection can he taken to non-joinder of infant co-contractor as 

defendant where the action is not one for necessaries, 29, 80. 
claims htf or on behalf of infants under the Fatal Injuries Act, 1846... 

887, 388, 389.
effect of Infants' Relief Act, 1874...687, 688.
no action on ang ratification of infant's contracts after full age, or on 

promise after full age to pay debt contracted during infancy, 687. 
distinction between ratification and new independent promise, 687. 
provisions of Retting and Loans (Infants) Act, 1892...687. 
bills accepted after majority in respect of loan contracted during 

infancy, 687.
money paid by infants under raid or voidable contracts, repudiation of 

contracts, 687, 688.
infancy a defence to actions for wrongs founded on contract, 688, 858. 
no defence to actions for pure torts, 688, 858.
infant representing himself as of full age ; not a good reply to defence 

of infancy, 688.
contracts to prejudice of infants void ; but contract containing some 

simulations against infant may be good, 688, 859. 
implied admissions in pleading not binding infants, 688. 
infancy no defence to contract for necessaries, 689. 
what are necessaries, 689. 
contracts of apprenticeship, 82, 83, 689.
obligations arising out of property, to what extent binding on infant, 

689.

INJUNCTION,
I. In actions on contracts :

forms of injunctions to restrain breaches of contract, 197, 198.
negative contracts enforceable by injunction ; implied contracts; sever

able stipulations ; contracts affirmative in form, 197, 198. 
stipulations for penalty on breach, no bar to injunction, 198. 
stipulations for liquidated damages, may prevent injunction; in what 

cases, 198.
II. In actions for icrongs : 

claims for injunction :
a common form, 413.
in an action for infringement of copyright, 355—358. 
in an action for obstruction of light, 422. 
in an action for nuisance by smells, 454.

B.L. 3 T
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11. J n actions for wrong*—continued, 

claim* for injunction—continued. 
in an action for nuisance by pollution of water, 514. 
in an action for infringement of patent, 4<52. 
in an action for disturbance of a right of shooting, 480. 
in an action for publication of a trade libel, 481. 
in an action for infringement of a trade mark, 495. 
for claims of an injunction in other cases : see Support ; Tuade Dis

putes ; Trespass ; Water ; Ways. 
effect of the Judicature Act* a* to injunction*, 34, 35, 413, 414. 
principle* on which injunction* arc granted or refused rot altered, 35,

413.
power to grant injunction* to prevent continued publication of libels, 300,

481.
whether limited to tho*e injurious to trade or property, 300. 
injunction against threatened wrong* to property, 413, 414. 
against wrongfully inciting person* to break contracts, 490—41/2. 
injunction grantable against commencing proceeding* in another did• 

don, but not to restrain pending proceedings therein, 414. 
jurisdiction to give damages in lieu of injunction, in what cases exercised.

414.
injunction not in general obtainable by a plaintif against a person added 

as third party, 414.
mode of pleading, where an injunction is claimed, 413, 414, 859. 
defendant may claim an injunction by counterclaim, 415. 
mandatory hjunction to pull down a building, when granted, 421. 
defence* to action* for injunction, objections of law, ffc., 859. 
defences under statute* authorising works, $c., 859. 
mere lapse of time no bar ; acquiescence or laches, when a defence, 859.

INNKEEPER,
claim against an innkeeper for refusing to lodge the plaintiff, 415. 
the like, when goods were deposited for safe custody, 417. 
claims by a guest against an innkeeper for loss of goods, 417. 
denial of the acts or matters complained of, 527, 529. 
defence denying that the defendant was an innkeeper, 859. 
defence denying that the plaintiff was a guest at the inn, 800. 
defence denying that the plaintiff brought the goods into the inn, 800. 
defence to an action against an innkeeper for the loss of, or injury to, 

goods, that tlie loss or injury was occasioned by the negligence of the 
plaintiff, 800.

defence to a claim exceeding £30 for loss of, or injury to, goods within s. 1 
of the Innkeepers Act, 1803, stating facts protecting the defendant under 
that Act from liability to any greater amount than £30...800. 

defence denying liability and setting up a notice limiting liability and 
paying money into Court, 801.

defence that the goods were detained under a right of lien, 800. 
who is liable to be sued as a common innkeeper, 415, 410.
Innkeepers Aet, 1803, what protection it affords to innkeepers, 410.
innkeeper bound to receive travellers, 415.
not an insurer of goods ; duty to take care of them, 410, 800.
the action for loss of goods may be either in tort or on implied contract,

liability a* to goods of th ird persons, in what cases, 410. 
limitation of liability under the Innkeepers Act, 1803...410. 
how far innkeepers responsible for stute ofpremises, 410, 454. 
what amounts to contributory negligence of plaintiff, 800. 
lien of innkeeper a general lien ; goods of th ird persons, <$v\, 801. 
waiver or loss of lien, 801, 802.
qualified right of sale uiuler the Innkeepers Act, 1878...861, 802.

INNUENDO. See Defamation.
INSANITY,

commencement of defences by lunatics and persons of unsound mind, 243, 
729.

defence that the defendant was insane at the time of contracting, 090.
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IN8AN1T Y—continued.
reply of insanity to defence under the Statute of Limitations, 724. 

action* by or against lunatics, Jj‘c., 243 : *ee Lunatics. 
insanity, when a defence to an action on contract, 690. 
obligation of lunatic to pay for necessaries supplied, 690.

generally any defence to an action for a wrong, 862. 
agent of lunatic ; revocation of authority, 690.
Statute* of Limitation; disability: nee LIMITATION, STATUTE* vF. 
lunatic not bound by implied admettions in pleading, 690. 
justification of confinement of lunatic ; statutory privilege* of persons 

acting under the Lunacy Acts, 933.
See Lunatics.

INSURANCE,
1. Marine policies : 

statements of claim :
against an underwriter on a policy of insurance on a ship for a loss, 202. 
the like against an incorporated company, 202.
against an underwriter on a marine policy for a constructive total loss. 202. 
against an underwriter on a policy of insurance on cargo for a loss, 203. 
on a policy of insurance upon goods to recover for a general average loss, 

SOB,
for return of a premium paid on a |)olicy of insurance, where the risk never 

attached, 204. 
defence* :

denial of the making of the policy, 691. 
defence denying the plaintiff's interest, 691.
objection in point of law that the policy was avoided by 19 (leo. II. c. 37, 

s. 1 ...563.
defence denying that the loss was by the perils insured against, 692. 
defence that the loss was an average loss within the exception in the poliev, 

60S.
defence that the ship was not seaworthy, 692.
defence that the ship did not sail on the day warranted, 693.
defence that the ship deviated from the voyage insured, 693.
defence that the policy was obtained by fraud, 693.
defence of misrepresentation of a material fact respecting the risk, 694.
defence of concealment of a material fact, 694.

marine insurance; a policy necessary ; matters to be specified therein ; 
limit of t ime ; stump. <\'r., 198, 199.

"slip" or memorandum in marine insurance not binding ; how far 
evidence ; relation bach to, for some purposes, 199, 2U8. 

partnership subscribing policy ; firm name, 199. 
contract for payment out of the funds of a company, 199. 
policies effected by agents ; who to sue thereon, 199. 
what name* must he specified in policy, 198, 199, 200, 691. 
wagering policies, or policies made “interest or no interest," jr., pro

hibited a* to British ships, 200, 691. 
insurable interest, what ; how stated in pleading, 200. 
assignee of policy may sue in hi* men name under Policies of Marine 

Insurance Act, 1868...200. 
assignor cannot in general sue after assignment, 200. 
policies “ lost or not lost," 200, 691.
what is a loss by perils of the seas ; proximate cause, 201. 
collisions ; collision clause ; running-down clause, 201. 
insurance in general a contract of indemnity, 201.
subrogation of insurer, after payment, to insured's rights against wrong

doers who caused the loss ; action in name of insured, 2oi. 
damages in nature of interest in actions on policies, 201. 
mutual insurance societies ; effect of their rules, 201. 
valued policies, 201.
total or partial loss ; constructive total loss ; notice of abandonment, 202. 
general average ; particular average, 203, 204, 692. 
premium recoverable bach, in what cases, 204.
not where rish has attached, or jndicy is void for illegality or avoided 

for insured's fraud. 204.

8x2
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IN STTRAN CE—conti nurd.
I. Marine policiex—continued, 

defences—conti n ued.
warrant!/ of seaworthiness, weaning of seaworthiness, 293, <>1*2, 693. 
insurers not liable for lots of goods hi/ inherent rice therein, (11)3, 
defence of deviation, 61*8.
defence of inixreprexentation or concealment of material facts, 61)4.

II. Life policies :
xfafementt of claim :

by executors against an insurance company upon a policy of insurance on 
the life of the testator, 205.

the like, by an assignee, under 80 & 81 Viet. c. 144...206. 
on a policy of insurance on the life of a third person, 207.

defencex :
denial of the making of the policy. 61)4.
defence denying the plaintiff’s interest in the life assured, 61)1.
defence that the policy was obtained by fraud, 695.
defence that the policy was obtained by the fraudulent concealment of a 

material fact, 61)5.
defence that the declaration agreed upon as the lwisis of the insurance was 

untrue. 61*5, 61*6.
defence that the person whose life was insured departed beyond Euroi»e, 

whereby the policy was avoided, 697.
defence that the person whose life was insured died by his own hand, 

whereby the policy became void, 697. 
policiex without interext or by way of tea ye ring void, 205. 
namet of jwrxon intcrcxtcd mutt he inxeried in policy, 205. 
only value of interext in the life recoverable, 205, 2Ô6. 
what it sufficient interext in the life to xupport an insurance,, 205. 
xta mpiny of life policiex, 206.
provisions of the Married Women's Property Act, 1882...206. 
certain companies empowered to xue or he sued by public officer, 206. 
if policy not under teal, consideration should be stated, 206. 
assignée of policy may sue in hit own name after written notice under 

the Policies of Assurance Act, 1867. ..206. 
provided the assignment is duly stamped, 206.
■misrepresentations ; warranty of declarations ; concealment, 695. 
misstatements by persons referred to, 695. 
suicide, 697.

III. Fire policies,
statement of claim on a policy of insurance against tire, 207.
denial of the making of the policy, 698.
denial that the loss or damage was caused by tire, 698.
denial of the fact of loss or damage,698.
defence denying the plaintiff’s interest, 698.
defence that the plaintiff did not give notice of the loss, according to a 

condition of the policy. 698.
defence that the plaintiff did not give in an account of his loss to the office, 

according to a condition of the policy, 691*. 
defence that the plaintiff made a fraudulently exaggerated claim, 699. 
defence that the plaintiff obtained the policy by the concealment of a 

material fact. 699.
defence that the policy was obtained by fraud, 7(i().

provisions of 14 (rco. Ill, c. 48 as to insurable interest, names in policy. 
,(•<%, 205, 207.

insurable interext. what sufficient, 207.
fir*' insurance a contract of indemnity ; subrogation of insurer after 

payment to insured's rights, $c., 207*, 2U8, 698.
“slip ” or “provisional insurance" may in fire insurance make a contract, 

208.
stamping of fire policies, 208. 
condition as to double insurance. 698. 
what is loss or damage by f re. 698.
notice of loss and particulars or damage when conditions precedent, 698, 

699.
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INSURANCE —continued.
III. Fi re pel ivies—coni i nued.

misrepresentation or concealment, f>99.
alteration of premises ; description in policy, <599, 700.

IV. Insurance against accidents,
claim by executor or administrator on accident policy, 208. 
claim by assured for allowance during incapacity, 209. 

what is an “ accident,” 208. 
stamping of accident policies, 209.
proximate cause only regarded in policies of insurance, 208.

INTEREST,
claim for interest where it is not sought to recover the principal, 209, 20.“».
claim for principal and interest on a mortgage, 204.
claim for principal and interest on a covenant in a bond, 81.
claim fov principal and interest on a common money bond, 138.
claim for the amount of, and interest on a judgment, 212. 214.
claim for interest on bills of exchange, 109, 110. 113, 113.
claim for interest on a cheque, 12.“», 120.
claim for interest on a promissory note, 129.
instances <»f claims for interest as unliquidated damages, 74.

interest; when a debt; when damages; at common law; under the 
statute 3 S' 4 Will. IV. c. 42...209, 210, 211. 

on mercantile securities ; by usage ; on contracts to give or [tag bills or 
notes, 2lo.

compound interest ; precious dealings, 210. 
what claims for interest may be specially indorsed, 210. 
interest on bills or notes ; liquidated damages, 08, 109, 210. 
interest in actions by a company for calls : sec Company. 
interest may be giren as damages in actions of trarer or trespass to goods. 

211.
and in actions on policies of insurance, 2Ul, 200, 211. 
when jury or judge may give interest on debts or sums certain under 

3 ,<• 4 Will. IV. c. 42...210, 211. 
mode of claiming interest as a debt ; as damages, 210. 211. 
daims of interest " until payment or judgment," 08, 109, 110, 210, 214. 
interest on common money bond, 212. 
interest on judgment debts, 213.
effect of stipulation for payment on a certain day, with interest at a 

specif ed rate, 211. 212.
jurisdiction to give equitable relief against unconscionable bargains with 

expectant heirs, Jfc., has been extended by the Money-lenders Act, 
1903...212.

INTOXICATION. See Drunkenness.

I. O. U. See Account Stated ; Money Lent.

IRREGULARITY,
setting aside proceedings for non-compliance with the rules, 13,53, 54. 

ISSUE. See JOINDER OF ISSUE.

ISSUES,
issues of fact ; issues of law ; distinction. 2.

JOINDER OK CAUSES OF ACTION,
provisions of O. A VIII., as to, 52—54. 
joinder of alternative and inconsistent claims, 23. 52. 
pou'cr of Court or judge to order separate trials, or to exclude some of the 

causes of action, \c., 21, 23, 52.
what causes of action may be joined in an action or counterclaim for 

recovery of land, 52, 63, 535.
leave to join other causes of action, when and how obtained, 53.
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JOINDER OF CAUSES OF ACTION—continued.
what i* an action for recover)/ of land ici thin the rule, 53. 
joinder of claim* in action hy truxtee* in hanhrnptcy ; in action* by or 

againxt lin*hand and wife ; in action* hy or againxt executor*, <$*<*., 53. 
application* to *et axide proceeding* in cane* of mhjoinder of claim*, 

53, 54.
JOINDER OF ISSUE.

when to he implied, 545, 546, 547. 
it* effect, 546.
not allowed to he pleaded in reply to a counterclaim, 546, 548.

And *cc Replies and Subsequent Pleadings.
JOINDER OF PARTIES, 19- °6. See Parties.
JOINT AND SEVERAL.

contract*, when con*trued a* joint, when a* *ereral, wording being 
am hi y non*. 20.

xct-nff in re*pect of *uch contract*, 773. 
joint and *ereral promixxory note*. 131. 
effect of refea*e of one of joint and *ereral debtor*, 753.
•\f judgment obtained againxt one of them, 704.
joint tort-fea*or«, jointly and *ererally liable, 21.
effect of judgment againxt one of xeveral joint tort-feaxorx, 862.
effect of relcaxc. or accord and xatixfacfion. hy one of them, 815, 907.

And *ee Joint Contracts, &c.
JOINT CONTRACTS, JOINT DEBTS, JOINT TORTS. 

partie* to action* ; joinder, A'C., 19, 20. 
surrirorxhip, 30, 31.
joint tort-feaxor* ; when liability i* joint, can damagex in any eaxe* he 

axxexxed xrparatcly, 21, 57.
no right of contribution between joint tort-feaxorx, in rexpect of act* 

wilfully committed, 255.
See Parties ; Limitation, Statutes ok ; Release ; Set-off ; 

and xee JOINT AND SEVERAL, xnpra.

JOINT-STOCK COMPANY. See Company.
JOINT TENANT. See Tenant in Common.
JUDGE,

not liable for judicial actx in matter* within hi* jurixdiction, 418. 
liability of judge of limited jurixdiction, for actx not within jurixdiction.

418.
judge* not liable for act* of ojh'cer* of Court, 418. 
privilege ax to defamatory word*, 418, 836, 837. 
protection under Public Authentic* Protection Act, 418.

And *ee Judge's Order ; Justice of the Peace.
JUDGE'S ORDER,

defence of payment under, by a garnishee : xee Attachment, 
action on, when it lie*, 212.

JUDGMENTS AND ORDERS. 
xt a tern cut* of claim : 

on a judgment of the High Court, 212. 
on an order made in an action in the High Court, 214. 
on a judgment of a French Court. 214. 
on a judgment of a Russian Court. 214. 

defence* :
defence denying the alleged judgment, 700.
defence to an action on a foreign judgment that the defendant was not a 

subject of the foreign country, nor resident there, and that he did not 
appear in the foreign suit, and had no notice thereof, 701. 

defence to an action on a Spanish judgment that the judgment was not a 
final judgment, 702.

defence to an action on a Russian judgment that the judgment was 
obtained by fraud, 702.

the like to an action on an Italian judgment, 702.
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JUDGMENTS AND ORDERS—continual.
defence of set-off of the amount due to the defendant upon a judgment of 

the High Court of Justice, 780. 
on what judgments or orders actions will lie, 212, 213. 
final judgment of Court of competent jurisdiction creates an actionable 

debt, 212.
action on interlocutory order of Supreme Court for payment of money or 

costs, 212.
actions on judgments of inferior Courts Jurisdiction must be shown, 212. 
no action In High Court on judgment or order of County Court, 212. 
costs in actions on judgments, 212, 213.
effect of foreign or colonial judgments ; actions thereon, $'c.. 213,749. 
foreign or colonial judgment creating a debt may be the subject of 

special indorsement, 213.
Irish and Scotch judgments and decreets are, subject to provisions as to 

registering, considered as foreign, 213.
Irish and Scotch judgments ; statutory provisions as to registering and 

enforcing judgments in England, 213. 
interest on judgment debts, 213. 
denial of the judgment, how pleaded, 700.
defendant cannot plead facts which might have been pleaded in original 

action, 700.
defences of payment ; release ; fraud ; Statute of Limitations, 700, 701. 
foreign or colonial judgments; what defences pleadable to actions 

thereon, 701, 702.

JUDGMENT RECOVERED,
defence of judgment recovered by the plaintiff in a former action for the 

same debt or cause of action in the High Court of Justice, 703. 
defence of judgment recovered in a like action against a co-debtor with the 

defendant, 704.
defence of judgment recovered by the plaintiff in a former action for the 

same debt, or cause of action, in a County Court, 704. 
defence of judgment recovered against the plaintiff upon the same matter 

in a former action between the parties : see Estoppel. 
forms of pleas under former system, 8(52.

judgment recovered by plaintiff in previous action, when a defence, 
703—705, 802, 863.

merger of origional cause of action, 703, 705, 736. 
effect of judgment recovered, where the cause of action is continuing, 862. 
judgment recovered against one of joint debtors a bar to subsequent 

action against the others, 704.
exception, where the other joint debtors were then beyond seas, 704. 
election, where several parties alternatively chargeable, by suing one to 

judgment, 704.
judgments of inferior Courts of record ; County Courts, fte., 704, 705. 
foreign or colonial judgments, no defence, unless satisfied, 705. 
but may be ground for stay of proceedings, 705.
Scotch and Irish judgments, 213.
judgment against plaintiff in former action an estoppel, 647, 705. 
what causes of action are covered by previous judgments in actions for 

wrongs, 862.
judgment against one of several joint tort-feasors a bar, though unsatis

fied, to an action against the others, 862. 
action by an informer for penalty, not barred by previous recovery in 

collusive action by another informer, 863. 
orders of magistrates, when a bar to subsequent action, 862, 863

JUDICATURE ACTS,
in general do not affect rights, but improve jwocedure for giving effect to 

them, 35.

JUDICIAL NOTICE,
matters whereof the Court takes judicial notice ; need not be pleaded, 

10, 45.

JUDICIAL SEPARATION. See Husband and Wife,
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JURISDICTION,
defence to an action for trespass to land that the land was situate abroad, 

ami that the English Courts had no jurisdiction to adjudicate upon the 
claim, 863.

jurisdiction ousted in some eases by statute, 705.
defences of iront of jurisdiction should state facts sufficiently to show 

such want, 863.
usual grounds for such defences, <$'#•., 863, 864.
objection in /mint of law on this ground, when pleadable, 864.
jurisdiction in English Courts as to wrongs to person or goods abroad, 

but not as to foreign land, 863. 864.
foreign sovereigns or states, 864, 161, 730.
the Stannaries Court mac abolished, and its jurisdiction transferred to 

('ou ut y ('ou rts, 864.
Courts of the universities if Os-ford and Cambridge, 864.

jurisdiction of inferior Courts must be alleged and proved as a fact, 
864.

total absence of jurisdiction cannot be waived ; matters of procedure may 
he, 864.

dl S TFAITH, 347, 500, 502. 034, 036.

JUSTICE OF THE PEACE,
statements of claim against justices for acts within their jurisdiction 

must state that the act was done maliciously and without reasonable 
cause, 418.

action for acts without or in excess of jurisdiction, 418.
provisions of 11 Sf 12 Viet. c. 44, ss. 2, 7, as to actions against justices, 

418,410.
protection under the Public Authorities Protection Act, 410, 901.
privilege as to defamatory statements, 836.

JUSTIFICATION, 531: see Defamation ; Process ; Trespass, Ac.

KNOWLEDGE.
may be pleaded as a fact, without setting out the circumstances, 0. 

And see Master and Servant ; Mischievous Animals, Ac.

LACHES, 721,865, 871 : see Injunction.

LAND. See Recovery of Land ; Sale of Land ; Support of Land ; 
Trespass to Land, Ac.

LANDLORD AND TENANT,
Actions on contracts, 

statements of claim :
for the use of a house and land by the permission of the plaintiff, 215. 
for rent, 216.
for rent under a covenant in a lease, 217.
for rent of a furnished house under an agreement in writing, 218. 
for l»oard and lodging, 218.
by landlord against tenant for damages for not keeping the premises in 

tcnantable repair, 218.
for not using the premises in a tenant-like manner, 218. 
for not delivering up fixtures upon the premises in good repair, 219. 
bv landlord against tenant fur breach of covenant to repair, 219. 
a like form upon an agreement to repair, 220.
by landlord against tenant for not farming according to the custom of the 

country, 221.
statements of claim against tenant for waste, 505 : see Waste. 
by an outgoing tenant for tillages left on the land at the expiration of his 

tenancy, 162 : see Crops.
by lessee against lessor for breach of covenants for quiet enjoyment and 

for title, 221.
b.v landlord against tenant for not giving up possession at the end of the 

term, 223.

L
A
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LANDLORD AND TEXANT—continurd.
Actions on contracts—continued, 

statements of claim—continued.
by lessor against lessee for breach of a covenant to pay rates, kc„ 221.
by lessee against lessor on warranty and fraud on letting house, 224.
by assignee of lessor against lessee, 22f>.
by executor of lessor possessed of a term against lessee, 227.
by heir of lessor against lessee, 228.
by devisee of lessor against lessee, 229.
by lessee against assignee of lease (for money paid), 230.
by lessor against assignee of lessee upon a covenant in the lease, 229.
by lessor against executor of lessee, 230.
for double value under 4 Geo. II. c. 28, s. 1...231.
for double rent under 11 Geo. II. c. 19, s. 18...232.
to recover possession, where the tenancy has expired or been determined 

by notice to quit, and for mesne profits, 232. 
to recover possession upon a forfeiture for breach of covenant to repair, 

with claims for damages for breach of covenant, for arrears of rent, and 
for mesne profits, 234, 236.

for possession on forfeiture and damages by assignee of lessor against 
assignee of lessee, 237.

for possession on forfeiture for breach of covenant not to assign. 239. 
to recover possession on a forfeiture for non-payment of rent, 240.

action for use and occupation ; when it lies; by and ay ainsi whom 
maintainable ; e ride nee, 215, 216. 

action for rent under a demise ; demise how made, 216. 
provisions of ss. 1, 2, of the Statute, of Frauds and of 8 9 Viet. c. 106,

s. 3 ; what leases must be by deed, 2f6. 
instruments raid as leases may be yood as agreements, 216. 
provisions of s. 4 of the Statute of Frauds, 216. 66”». 
an agreement for a lease is within that section, 216. 
position of a tenant who has entered under an agreement for a lease, and 

is entitled to specific jterformanee of it, 216, 217. 
specific performance of ora! agreement, in what cases. 216, 217. 
effect of entry and payment of rent under a void lease or an agreement 

for a lease, 217.
lease of incorporeal hereditament, as a right of shooting, must be by 

deed, 217.
liability of lessor and of lessee after assignment, 217, 227, 713. 
contract for board and bulging, 218.
implied contract to use premises in tenant-like or husband-like manner, 

218, 219.
contracts to repair ; measure of damages, ffc., 219, 220. 
lessee must give notice of tcant of repair to his lessor, who covenants to 

repair, before, he sues him on such covenant, 220, 709.
“good tenantable repair,” what it is. 220.
promise to cultivate in a husband-like manner and according to custom, 

when implied, 221.
an action lies on a parol warranty collateral to the lease as to the state 

of the premises, 224.
n> implied warranty on letting land or unfurnished houses of fitness for 

occupation, 222.
• implied warranty on letting furnished houses or rooms, 222. 

statutory warranty on letting workmen's houses, 222. 
covenant for quiet enjoyment, when implied; covenants for title ; action 

on such covenants; measure of damages, 221 223.
covenants for payment of rates, faces, xc., 224.
rights and liabilities of assignees of lessor and lessee on covenants;

covenants running with the land, 225—227. 
title, when and how pleaded, 225, 226, 229, 232, 237, 238. 
lessee or tenant when estopped from denying landlord's title; reversion 

by estoppel, 225, 226, 232, 706, 712. 
restrictive covenants ; binding on assignees with notice, 226. 
restrictive covenants in building schemes ; rights of the different lessees 

or pu —1- -s against each other, or against assignees, 226, 227. 
assignee of rent ; may sue without attornment. 227. 
covenants running with land pass in general with the reversion, 227.
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LAN DLOR1) AN P TENANT—continued.
Action* nu contractu—continuai.

when executor or administrator may *ur, 227. 
apportionment of rent under the Apportionment Act, 1870...227,228. 
assignee when hound to indemnify lessee against breaches of eorenant, 

22!'.

actions for rent against executor of tenant, 280. 
liability of executor for rent ; for breaches of covenant, 230, 231. 
protection of executor under 22 23 Viet. c. 35.. 231.
action for double value under 4 Geo. II. c. 28 ; special damage also 

recoverable, 231.
action for double rent under 11 Geo. II. c. 19...232. 
action by landlord to recover possession of premises, 232. 233, 
statement of claim in such action; estoppel of tenant, 232. 
in what cases the claim may be specially indorsed on writ ; adding 

claims for rent or mesne profits. 233. 240. 
mesne profits ; damages for trespass, 233.
duty of tenant to give up possession at end of term ; his liability where 

his sub-tenant holds over, 233. 
notice to i/uit in cases of tenancies from year to year, 233. 
notice to quit in other cases, 233, 234.
Agricultural Holdings Act, 1883, provisions as to notice to quit. 234. 
Agricultural Holdings Acts do not invalidate special agreements as to 

compensation on quitting. 221.
provisions of Tenants' Compensation Act, 1890, 53 <$' 51 Viet. c. 57, as to 

notice by mortgagee to mortgagor1 s tenants, 470. 
disclaimer of landlord's title a waiver of notice to quit, and a ground 

of forfeiture. 234, 235.
forfeiture clauses in leases ; leases voidable thereunder at option of lessor, 

234.235.
provisions of the Conveyancing Acts, 1881 and 1892. as to forfeitures in 

certain cases. 235, 715, 716. 
forfeitures for non-/uiymcnt of rent, 235.
common law demand if the rent, what, and alien necessary for enforcing 

such forfeiture, 235.
assignee of reversion enforcing forfeiture ; notice of assignment, when 

necessary. 235.
relief aga inst forfeiture, 235, 715.
covenants not to assign, or not to assign without licence, 239. 
liabilities of tenants and occupiers to jwrsons injured on the premises by 

unexpected and unusual condition thereof, 447, 448, 454. 
liabilities of landlord to person injured on the premises by want of 

repair, 448, 449.
premises let out in flats, liability of landlord haring control of staircase, 

448, 449. 
defences, ftp,

defence to an action for the use and occupation of a house and land, denying 
the use and occupation. 706.

defence to a like action that the use ami occupation were not by the 
permission of the plaintiff, 707.

defence to a like action, where no express agreement is alleged by the 
plaintiff, that the tenancy was under an express agreement, and that by 
the terms of such agreement no rent is due, 707. 

defence to an action for breach of an agreement of tenancy which was not 
by deed, denying the letting upon the terms alleged, 707! 

defence to an action for the breach of a covenant contained in a lease by 
deed, denying the making of the deed, 577, 578. 

defence to an action for rent of payment of the rent. 745. 
defence that the rent sued for was satisfied by a distress, 707. 
defence that the plaintiff distrained for the rent, and still holds the distress,

708.
defence as to part of the rent claimed of a deduction by the defendant for 

property tax paid in respect of the premises, 708. 
defence to an action for not keeping the premises in tenantable repair, 

denying the alleged breach, 708.
defence to an action for not using the premises in tenant-like manner,

709.
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LANDLORD AND TENANT—continu*/.
Art ion» on rout root»—continued, 

defence», fir.—conti nurd.
defence denying the alleged breach of a covenant or agreement to repair, 700. 
defence to an action for not cultivating a farm according to the custom of 

the country, denying the alleged breach, 700. 
defence to a like action, denying the alleged custom of the country. 700. 
defence to an action for breach of the covenant for title in a lease, denying 

the alleged breach, 709.
defence to an action for breach of the covenant for quiet enjoyment, 

denying the alleged breach, 710.
defence to a like action, denying the title of the person evicting the 

plaintiff. 710.
defence of a surrender. 710.
defence of a surrender by operation of law. 711.
defence to an action against a tenant from year to year that the tenancy 

was determined by a notice to quit before the alleged rent lxicnmc due 
or the alleged breaches were committed, 711. 

reply that the notice was afterwards waived, 711. 
defence of eviction, 711.
defence to an action against an assignee of a lease (or reversion), denying 

the assignment. 712.
form of defence in an action against, an executor as assignee of a tern). 654. 
defence to an action by an assignee of the reversion, denying that the 

lessor, the assignor, was entitled to the reversion, 712. 
defence by the assignee of a lease that he had assigned the term, 713. 
defence to an action by the lessor on the covenants in the lease that the 

lessor assigned the reversion lx*fore breach. 713. 
defence to an action by a landlord for double value under 4 Geo. II. c. 28, 

s. 1. that the defendant held over under a honâjideclaim of title, 714. 
general defence under O. XXL r. 21 to an action by landlord against 

tenant for recovery of land, 714.
defence to an action by landlord against tenant to recover possession of 

the demised premise* on an alleged determination of the tenancy by a 
notice to quit, denying the notice, 714. 

defence to a like action that the notice was waived, 714. 
defence to an action by a landlord for recovery of the demised premises for 

a forfeiture that the forfeiture was waived. 714. 
defence to an action by landlord against tenant to recover |>ossession of the 

demised premises on an alleged forfeiture that no notice sjjecifying the 
breach complained of had. as required by the Conveyancing Acts, 1881, 
1802, been served on the tenant. 715.

defence to an action for possession on forfeiture for breach of covenant to 
repair, with counterclaim for relief, 717. 

defence» to action for me and occupation ; nurrender, eviction, jfc, ; how 
pleaded, 70V,, 710,711,712. 

expiration of title man ^>e *hown, 70<i. 
defence of payment of rent to mortgagee, 706. 
payment of rent to mortgagor before notice of mortgage, 706. 
unfit ne»» of premine» for occu/nition ; furnished bonne, $c., 706, 222. 
counterclaim on collateral contract a* to xtate of premine», 724. 
dent ruction of building» by fire during term, no defence, 706. 
defence of j tag ment ; mere read i ne»» to pay not »u(ti rient, 707. 
di»tre»» {tending, a bar to action for rent, 708.
tenant'» right to deduct payment» of landlord'» propetiy tax, fc., 708. 
when notice nece»»ary on covenant by 1e»»or to repair, 700. 
cu»tom of the country a» to cultivation, ichen excluded by term» of leave 

or agreement, 700.
»urrender by deed; »tatuten, 710.
what amount» to »urrender by operation of law, 710.
»urrender of part of the premine», 710. 
eviction, what, 711, 712.
effect of eviction from part of the premive», 712.
a»»ignment of term, Jfv., how made, 712.
liability of a»»ignee of term, 713.
liability of le»»ee after a»»ignment, 713.
effect of di»clainter by a»»ignee'» truntce in bankruptcy, 713.
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LANDLORD AND TENANT-continued.
Action* on contract*—continual.

in what ca*c* lessee may briny in assignee a* third party, 713. 
effect of the Apportionment Act, 1870, in cane* of alignment, 713. 
alignment of the reversion, when a defence, 713. 
action for double ralue : defence*, how pleaded ; limitation, 714. 
action by landlord to recover the demised premises; effect of defence of 

possession, 714, 900.
equitable defences must he specially pleaded, 714, 900. 
wairer of forfeiture by unequivocal act recognising tenancy, 714, 715. 
after issue and service of writ to recover the land a previous forfeiture is 

not thus waived, 715.
provisions of the Conveyancing Acts, 1881 and 1892. as to certain for

feitures, requiring service of notice before enforcing them, and alloa'ing 
applications for relief, 715. 710. 

application for relief under those provision*, how made, 710. 
relief under the Common Law Procedure Acts in cases of non-payment 

of rent, 235, 715.
for statement* of claim and defences, <\Y., in action* for wrongs by or 

against la milords or tenants, sec Distrkss ; NEGLIGENCE ; RECOVERY 
of Land ; Replevin ; Reversion ; and Waste.

LANDS CLAUSES CONSOLIDATION ACT. 150, 342, 343, 344, 584: see 
Arbitration ; Company.

LEASE. See Agreements ; Sale of Land ; Landlord and Tenant.
LEAVE AND LICENCE,

defence of leave and licence, 801. 
reply of a revocation of the leave. 805.

nature of this defence ; should generally be specifically pleaded, 805.
in U'hat cases a licence is not revocable, 805, 939.
a licence incident to a valid grant is irrevocable, 805.
distinction beta'ecu licence, and grant ; mode of pleading, 805,
mere licence no justification for forcible entry, 805.
removing goods after revocation of licence, 805.
acquiescence in nuisance should be pleaded specially, 805.
revocation of licence should be replied specialty, 805.
replies in nature of a neu» assignment, when necessary, 805, 800,
reply of abuse of licence ; trespass ab initio, 800.
licence, when pleaded in answer to claims or defences under the Pre

scription Act, 819. 820.
And sec Trespass.

LEGACY, dec Executors.

LIBEL. See Defamation.

LIBERUM TEXEMEXTUM, 937.

LICENCE. See LEAVE AND LICENCE.

LIEN.
defence to an action for detention of goods that the goods were detained 

in exercise of a right of lien, 800. 
defence of lien by a carrier, 847.
defence of lien in an action for conversion of goods, or for trespass to 

goods, 807.
defence to an action for detention or conversion of deeds that they were 

deposited as a security for a debt. 80S. 
reply to a defence of lien of a tender of the debt before the alleged 

detention or conversion of the goods, 808. 
defence under the Factors Act, 1889, to an action for detention or con

version of goods, that they were pledged with the defendant by a 
mercantile agent in possession thereof with the owner's consent and 
acting in the ordinary course of business, 809. 

a right of lien proper is a personal right of detention, 340. 
pledge, and Hen without power of sale, distinction between, 340. 
defences of lien must he speci fically pleaded, 800.
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LIEN—continued.
order for délirer y of the good* to plaintiff on payment into Con it ; in 

udiat rate*, 800.
lien at common law for work done upon good*, 800, 807.
general lien ha agreement or trade fixage, 807, 8(18.
no right of tuile under mere lien, 808.
right of Mile or alignment under pledge for loan, 808.
the Pawnbroker* Act, 270.
the Innkeeper* Act, 1878...8(52.
the Factor* Act*, tranxfcr* of document* of title, 801), 870, 348. 
the Factor* Act*, pledge* by mercantile agent*, or vendor*, or purchaxer*, 

in poxxexxion of good*, 809, 870. 
lien of carrier*, 808. 
lien of unpaid vendor, 270, 808. 
lien, how lo*t or waived, 807.
reply of tender ; payment into Court unnecemiry, 808.

See Conversion ; Detention.

LIFE POLICIES. See Inmukanck.

LIGHTS,
*t ate ment* of claim :

for sin injunction to restrain si threatened obstruction of the plaintiff’s 
ancient lights, with si further claim for a mandatory injunction or 
damages in lieu thereof, 422.

for obstructing the access of light to a house where the right is claimed by 
prescription, 423.

by a reversioner for obstructing his ancient lights, 423. 
defence* :

denial of the alleged obstruction of the light, 870.
si like defence to an action for an injunction to restrain a threatened obstruc

tion of light, 871.
denial of the plaintiff's possession of the house in respect of which he 

claims the right of light, 871.
defence to an action by a reversioner, denying the leversion, 912. 
defence denying that the lights are ancient lights, 871. 
defence to sm siction in which the claim is expressly made under the 

Prescription Act. 1832, s. 3, denying the alleged enjoyment, 871. 
the like, alleging an interruption of the enjoyment, 872. 
the like, alleging that the enjoyment was by consent, 872. 
defence to an action for trespass, justifying an entry on the plaintiff"s land 

to remove an obstruction to the defendant's ancient lights, 872. 
right to light under *. 3 of the Prexcription Act. 1832. ..419, 420, 872. 
what amount* to actual enjoyment, 419.
no action unie** the diminution of light render* the premixex to a sensible 

degree lex* Jit for buxine** or occupation, 42«>. 
effect of unity of po**e**ion, 420.
effect of altering window*, pulling down building*, fir., 419. 
what amount* to abandonment of the right, 420.
implied grant* of right* to light ; rexer ration* in conveyance*, fic., 420,421. 
repeated action* for continued obxtruction, 421. 
injunction again*! obxt ruction, 421.
right* to light by immemorial prexcription ; by lo*t grant, 421 
right to air, when and how acquired, 421, 422. 
obxtruction* of air, when actionable a* a nuixance, 422. 
mode of pleading the right to light, 422.
defence* to action* for obxt met ing light*, mode of pleading, 870, 871. 
right, when lo*t by abandonment, acquicxcenee, fic., 420, 871. 
enjoyment for xtatutory [period ; interruption ; conxent by deed or 

writing, 872.

LIMITATION, STATUTES OF, 
in action* on contract*, fie.

defence of the Statute of Limitations in an action for a simple contract 
debt, 717.

the like in an action for a specialty debt within s. 3 of the 3 & 4 Will. 
IV. c. 42...719.
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LIMITATION, STATUTES OF-continued, 
in action* on contract*, A'c.—continued. 

the like in an action for money due under a covenant in a deed, 720. 
defence of the Statutes of Limitation in actions to recover damages for 

breach of a parol contract. 721.
the like in an action to recover damages for breach of covenant, or in an 

action upon a bond where the plaintiffs claim in respect of the alleged 
breaches is barred by the statute, 722.

reply in a ease within 21 Jac. I. c. 10, s. 7, or It A 4 Will. IV. c. 42, s. 4, 
that the plaintiff was under the disability of infancy until within the 
prescribed period before action, 723.

reply in a case within 21 Jac. I. c. 10, or 3 k 4 Will. IV. c. 42, s. 4, that the 
plaintiff was under the disability of insanity, 723. 

reply in a case within 21 Jac. I. c. 10, or 3 & 4 Will. IV. c. 42, that the 
defendant was under the disability of insanity, 724. 

the like under 3 & 4 Will. IV. c. 42, s. 4...725. 
reply that defendant was abroad, 720. 
reply of a concealed fraud, 727.
a defence of like fraud under the statute 21 Jac. I. c. 10,s. 3, and the 

Trustees Act, 1888...728.
reply, in an action on a specialty, of an acknowledgment within twenty 

years, 728.
reply of the Statute of Limitations to a defence of set-off, 728. 

defence* under Statute* of Limitation, how pleaded. 717. 
modes of raising much defence* in action* for recovery of land, 717,875. 
limitation of action* on contract*, *tatute* relating to, 717 et seq. 
action* for rent ; parol demi*e ; demine hy deed ; remedies against the 

land, 718.
action* for debt on a .statute, 718. 
adions for call* on *hare*, 718. 
actions under the Director* Liability Act, 1800...719. 
action* for penalties under statutes, 710, 873. 
actionn for debt* incurred by guardians, 710. 
action* *ubject to the Public Authorities Protection Act, 1803...710. 
disabilities suspending the Statute* of Limitation ; *hould be sjiecially 

pleaded, 710, 720.
coverture ; not ojterafiny a* a disability since 1882...720, 870. 
defendant beyond *ea* ; one of several joint debtors beyond sea», 720. 
time when limitation begin* to run ; *ub*equent disability doe* not 

suspend the statute, 720, 721.
mere ignorance of it* accrual dm;* not prevent time running, 720. 
mere laches of creditor raise» no equity, 721.
time of limitation, how computed ; time of the commencement of the 

action ; renewal of writ oj summon*, 721. 
defence of the statute in action* against executors, 721. 
foreign law of limitation, when pleadable, 722.
limitation of actions, $c.,for money secured by mortgage or judgment, or 

otherwise charged on land, 722. 
claim* against trustee* ; es-pres* trusts, 4‘C., 722, 723. 
statute* a* regards personal property only bar the remedy, 723. 
renewal of simple contract debt* by promise to pay ; promise implied 

from acknowledgment, 723. 
conditional renewal ; effect of qualified promise, 724. 
renewal by part payment, or by payment of interest, 724, 725. 
acknowledgment required to be in writing, signed by the party or his 

agent, 723, 724, 725.
what is a sufficient acknowledgment ; to whom made, A'C., 725. 
renewal of liability by acknowledgment confined to debts, 725, 720. 
mode of pleading in cases of renewal of liability by promise to pay, part 

payment, A'c., 720.
renewal of sjteeialty debts hy written acknowledgment signed by debtor or 

h is agent, by part payment or satisfaction of princijnU or interest, 720. 
mode of pleading such acknowledgment, 720, 728. 
effect of acknowledgment or payment by one of several joint debtors, 720. 
application of Statutes of Limitation to cases of set-off and counterclaim, 

728.
rules of equity, effect of fraudulent concealment of cause of action, 727.
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LIMITATION. STATUTES OF—continual, 
in action* for wrong*, dfc.,

defence to nn action within the Statute of limitations, 21 Jac. I. c. 10,8. 3, 
that the action is Darred by that statute, 873. 

defence that the claim is barred by the Public Authorities Protection Act, 
1803...001.

defence to an action for the recovery of land that the plaintiff's claim was 
barred by the lapse of the statutory period of limitation, 875. 

defence* under Statute* of Limitation mutt generally be specially 
pleaded, 873.

limitation of action* for wrong, xtatute* relating to, 873 et seq. 
action* upon the case, what they were, 718, 873. 
action* for penalties ; action on penal statutes, 873. 
action* under the Directors' Liability Act, 1800...873. 
action* by executor* for injurie* to deceased'* real estate, 873, 874. 
action* against executors for wrong* committed by deceased against 

another * property, 874.
action* under the Fatal Accident* Act, 1840...874. 
action* under the Dramatic Copyright Act, 874.
date of accruing of cause of action ; action* where damage essential to 

cause of action ; continuing injuries, 874. 
renewal of liability by acknowledgment inapplicable in action* for 

wrongs, 874.
limitation of action* in case* within the Public Authorities Protection 

Act, 1893...901.
actions for recovery of land, limitations of, 875, 870. 
mode oj pleading ; objection in point of law, ,<••*., 875, 000. 
effect of the statute* in extinguishing title, 875.
effect of disabilities ; infancy, insanity, A’e. ; successive disabilities, 

870.
coverture not operating a* a disability since 1882...870. 
limitations of actions between mortgagor* and mortgagees, 870. 
successive occujmtion by person* without title, 870. 
concealed fraud ; in what case* it prevents alteration of the statute, 727, 

870.
LIQUIDATED DAMAGES,

claim on breach of covenant to pay liquidated damages, 241. 
claim on a covenant in a deed of sale of a business to pay liquidated 

damages in the event of the defendant carrying on the business, 242. 
set-off of liquidated damages under a covenant or agreement, 781. 
set-off and counterclaim of liquidated damages with an alternative claim 

for unliquidated damages under a building contract. 805. 
set-off of liquidated damages under a building contract, 781. 
counterclaim for liquidated damages, 36, 803. 
reply thereto of waiver, 36.

distinction between liquidated damages and penalty ; construction of 
contract* a* to, 241, 243, 803. 

mode of suing upon contract with jienalty, 241, 242. 
mode of suing for liquidated damage* ; special indorsement, 242. 
plaintiff cannot obtain both liquidated damages and an injunction in 

respect of the same breach, 242.
stipulation* for liquidated damage*, when j/reventing injunction, 198, 

242.
penalties in building contracts usually are liquidated damages, 243, 803. 

LIQUIDATOR. See Company.

LIVERY STABLE KEEPER. See Bailments ; Lien.
LOAN SOCIETY. See Societies.

LOCAL AUTHORITIES. See Corporation ; Public Authorities 
Public Health.

LOCAL GOVERNMENT ACTS, 159, 160 : see CORPORATION, kc 

LOCOMOTIVES ON HIGHWAYS, 409, 446.
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LOSS. See Bailment» ; Carrier» ; Insurance.
LOST ARTICLES,

title of Jini/cr, of mener or occupier of land xchere it it found to article 
found, 347.

LOST BILL, 608 : nee Bills of Exchange.
LOST GRANT, 944, 949, 950, 422.
LOTTERY, 669 : nee Gaming.
LUGGAGE. See Carriers (of Passengers).
LUNATICS,

commencement of statement of claim by a person of unsound mind so 
found by inquisition, 243.

the like by a person of unsound mind not so found by inquisition, 244. 
the like against a person of unsound mind so found by inquisition, 244. 
commencement of defence by person of unsound mind not so found, 729. 

actions by and against lunatic* and persons of unsound mind; mode of 
suing and being sued, 243, 244. 690. 

contracts by lunatics ; defences, 690 : see INSANITY.

MACHINERY. See Fences ; Master and Servant.

MAGISTRATE. Sec Justice of THE 1*EACE.

MAINTENANCE,
defence of maintenance or champerty, 729.

maintenance and champerty ; what amounts to. 423. 
illegality of ; agreements by way of. not enforceable, 729. 
what agreements with solicitors are illegal an this ground, 730. 
action for maintenance, when it lies, 423, 424.

MALICIOUS PROSECUTION, 
statements of claim :

for a malicious prosecution before a justice of the peace, and at quarter 
sessions, 424.

the like before a justice of the peace, 426.
the like when plaintiff was committed for trial, and the bill was thrown out 

by the grand jury, 426. 
for a malicious prosecution at assizes, 427. 
for a malicious arrest under s. 6 of the Debtors Act, 1869...427. 

dej'ences :
denial of the alleged absence of reasonable and probable cause, and of the 

alleged malice. 877.
denial that the proceedings terminated in favour of the plaintiff, 877. 

action far malicious prosecution, when it lies, 424. 425. 
statement of claim, what it must show, 424, 425, 877. 
termination of the proceedings in plaintiff's favour, 424, 877. 
absence of reasonable and probable cause, 424, 877. 
malice, ichat it is. and hoir alleged, 425.
action for malicious civil proceedings ; bankruptcy or winding-up 

petitions, \c. ; special damage, 425. 
employer alien liable for arrest or prosecution by serrant, 425. 
the prosecutor may be liable for maliciously procuring a remand, 427. 
action for maliciously procuring arrest under x. 6 of the Debtors Act, 

1869.. 427.
malicious arrest of a person privileged as witness, 427. 
defence to actions for malicious prosecution should deny want of reason

able and probable cause and malice, not plead affirmatively, 877.
MANDAMUS,

claim for a mandamus against a company which has given notice to treat 
under the Lands Clauses, &c., Act, 342. 

general claim for a mandamus, 428. 
claim for a mandamus to poor law guardians, 429.
defence to action ior a mandamus to the Geneial Council of Medical 

Education, 878.
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MAN DAM U S—vont i n ued.
art ion for mondain us ; jurisdiction giron by tlio C. L. P. Act, 1854, 

p raser red by the Judicature Acts, 428. 
claim in action for mandamus, bow made, 428.
it may bo made cither together with claims for damages, <$•<*., or 

separately, 428.
/// w/mf (V/xex Z//e action lies ; instances, 428. 420.
defences to such actions; objection in pond of laic, tü7<é?/t pleadable, 877.

statutory period of limitation for such actions, 877, 878. 
ww /////// created by a statute which prorides a mode of enforcing it can 

only be enforced in that mode. 878.
mandamus to restore name of medical practitioner or dentist to register, 878. 

MANOR. See Common ; Custom, Ac.
MARINE POLICIES. See Insurance.
MARKET,

claims for disturbance of market and refusal to pay tolls, 430 431. 
action for disturbance, when it lies, 430. 
grants of market ; prescription, Sr., 430.
statutes incorporating Markets and Fairs Clauses Act 1847...430. 
duty of owners of market to see to safety of place, 431. 
market orert, eject of sales in, 84(5, 348.

MARRIAGE,
statement of claim for breach of promise of marriage, 244. 
the like alleging seduction, 247».
the like upon an absolute repudiation of a promise to marry upon the 

happening of a future event made before the happening of the said 
event, 24(5.

denial of an alleged promise of marriage. 780.
defence of the infancy of the defendant at the time of the promise. (588. 
defence that the plaintiff was not ready and willing to marry the defendant, 

730.
defence to an action on a promise to marry within a reasonable time that 

a reasonable time had not elapsed, 731. 
defence that the promise was conditional, and that the condition has not 

been performed, 731.
defence that after making the promise the defendant discovered that the 

plaintiff was not chaste, 731.
defence that the defendant was induced to make the promise bv fraud, 

(59(5. 732.
defence of rescission or exoneration before breach, 732. 

promises to marry not within Statute of Frauds, 244. 
promises to pay money, SjC., in consideration of marriage are within the 

statute, 244.
promise to marry within a reasonable time, 244. 
promise by person already married, 244. 
breach of promise by marrying third party, 245.
breach by absolute renunciation before time for performance ; option of 

promisee, 245, 730.
executor cannot sue for breach of promise made to or by deceased, except 

in resjtect of damage to property, 245. 
measure of damages ; conduct of parties, AY., 245. 
action by infant, 245, 730.
parties are competent as witnesses; plaintiff's evidence requires corrobora•

defences; how pleaded ; what sufficient, 730, 731» 
defence of defendant's infancy, (587, 730. 
defence of fraud ; exoneration, ,$r., 732.
marriage of party pending action, 30, 32, 181), 190 : sec Husband AND 

Wifk ; Change of Parties.
MARRIED WOMAN. See Husband and Wife.
MASTER AND SERVANT, 
actions on contracts, 

statements of claim :
against a master for salary or wages due, 24(5.

B.L. 8 V
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MASTER AND SERVANT—continued, 
actions on contracts—continued, 

statements of claim—continued.
for a wrongful dismissal by a servant employed for a definite time, 247. 
the like by a servant entitled to notice, 241). 
the like by a commercial traveller, and for commission, 241). 
like forms by labourer, bailiff, gardener, Ac., 250, 251. 
the like on special contracts by manager, clerk, editor, Ac., 251. 
against a servant for breach of contract by carrying on business within a 

certain distance, 251. 
deft ncCÈy Sfc.y in actions on contracts : 

denial of an alleged contract of employment, 732. 
denial of the alleged terms of the employment, 732.
defence to an action for wrongful dismissal, denying the alleged breach, 733. 
defence to a like action that the service was determined by due notice, 733. 
the like where the fact that Ac service was determinable by notice is not 

shown in the plaintiff's c1 n, or where the defendant relies upon a local 
custom as annexing that ,erm to the agreement, 733. 

reply that the notice was waived, 734.
defence justifying a dismissal on the ground of misconduct, 734. 
defence justifying a dismissal on the ground of incompetently, 735. 
defence of the Statute of Frauds in actions for wrongful dismissal, 065, 006. 

actions for tratjes ; actions for wrongful dismissal, 240, 247, 248. 
eff ect of dismissal in middle of a quarter, Sfc., 240. 
measure of damage* for wrongful dismissal, 240. 
contracts of service for indefinite time, 247.
distinction between contracts of service and those of agency as to implied 

right of notice, 72. 247, 249. 
contract with domestic serrants, custom, 247. 
instances of lengths of notice customary in various cases, 247, 249. 
custom of trade as to determining service, 247, 
construction of contracts as to notice, 247, 248. 
contracts implied from continuing service, 248.
absolute renunciation of contract before the time may be treated as an 

immediate breach, 248.
effect of winding up, of appointing a receiver and manager, 248. 
what amounts to dismissal, 733.
negative stipulations in contracts, enforceable by injunction, 248. 
master's rights as to bribes, S‘e., received by sc want y 248. 
warranty of shill, what implied, 249, 330. 
when a traveller paid by commission entitled to notice, 249. 
on what orders he is entitled to commission, 249. 
defences to actions for wrongful dismissal, 733—735. 
defence that the service was determined by notice, 733. 
dismissal without notice ; misconduct or incompetence, when a justifi

cation, 734, 735.
particulars of acts of misconduct or incompetence required, 734. 
permanent incapacity from illness is in general a defence, 735. 
death of either party prima facie terminates a contract for personal 

service, 735.
defence of Statute of Frauds ; doctrine of part-performance not appli

cable to contracts of service. 735.
And see APPRENTICE ; TliUCK Acts ; WORK, Ac. 

actions for wrongs:
1. Actions by master or servant against third parties : 

claim for enticing away the plaintiff’s servant, 432.
a form under the old practice for maliciously enticing away a singer and 

procuring her to break her engagements, 433. 
statement of claim for loss of services by the seduction of the plaintiff's 

servant, 433 : see Tradk Disputes. 
defences :

denial of seduction in an action for seduction, 879. 
defence to a like action, denying the alleged service, 879. 
defence to a like action, denying the damage, 879.

action for loss of services by injury to servants, when it lies, 432. 
action for enticing away servant, when it lies, 432.
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MASTER AND SERVANT—continued, 
act ion» for wrong»—vont i nurd.

art ion for seduction of terrant ; allegation and cadence of terrier ; loss 
of terrier, 483, 878.

II. Actions against the matter bg third parties :
claim against a master for injuries caused by the negligent driving of his 

servant. 434, 440.
claim against a railway company for negligence of their servants at a level 

crossing, 393.
claims against a master for trespasses by his servants : tee Trespass. 
denial of wrongful acts, where the plaintiff alleges that *• the defendant or 

his servants,” or “ the defendant by his servants,” did the acts complained 
of, STS.

the like in an action for negligent driving, 880.
denial that a particular person who is alleged to have committed the acts 

was a servant of the defendant, 880.
defence that the act alleged to have been done by the servant was an 

unauthorised act and not within the scope of his employment, 880. 
nature and extent of matter'» liabiliti/ for wrongful act» of h i» terrant, 

359, 301, 425, 434.
when liahi/itg extend» to act» of terrant» in arretting or protocoling 

offender», 421, 420. 
who are terrant» within t’ie rule, 434. 
in what rate» a man it liable for actn of contracter», 435. 
liability of corporation» for act» of terrant», $c., 359, 300, 301.

III. Action» against the master by hit serrant» :
commencement of statement of claim in an action under the Employers' 

Liability Act, 1880, removed into the High Court by certiorari, 435. 
claim for employing servant to work upon unsafe scatfolding, 430. 
claim for injuries caused by neglect of employer to fence dangerous 

machinery, 394.
claim for requiring servant to use unsafe floor and ways, 437. 
defence of an award under the Workmen’s Compensation Act, 881. 
defence of compensation under that Act, 882. 
defence of a scheme under that Act, 882.

forms of pleas under former system of defence of common employment, 880. 
actions against a master under the Employers' Liability Act, 1880 ;

power to transfer from County Court to High Court, 435. 
negligence of fellow-serrant no defence in such cases, 435. 
negligence of fell on'-serrant engaged in a common employment for a 

common master with the plaintiff may be a defence in a common law 
action, 435, 430, 881.

when a serrant is considered to hare undertaken a risk of danger in the. 
service, 436.

when serrant can sue master for negligence as to the condition of his 
prem ise», or of the material» or implements he supplies for serrant»' 
use, 880.

volenti non tit injuria, principle of, lane applicable, 880.
Workmen's Compensation Acts, 1897, 1900...430, 881. 
award or scheme under those Acts is a defence to an action, 881. 
a claim which is withdrawn or fails because not within those Acts is not,882. 
workman may contract himself out of Employers' Liability Act, 882. 
contributory negligence directly causing injury a defence, 880.

And see Agent ; Apprentice; Infancy.

M E DIC AL ATT EN DANCE,
statement of claim for medical or surgical attendance and medicines, &c.,set.

actions for medical or surgical attendance, jfc., who may bring ; regis
tration under the Medical Act», 251, 252. 

actions by apothecaries ; certificate under the Apothecaries Act, 1815...252. 
precisions of the Dentists Act, 1878 ; of the Veterinary burgeons Act, 

1881 ; registration, $c., 252. 
defence of want of registration, ftr., 252.
defence or counterclaim on ground of negligence or want of skill, 438,735. 
mandamus to restore name of medical practitioner or dentist to register, 878.

3 u 2
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MEDICAL PRACTITIONRR8,
claim against a medical practitioner for negligence and unskilfulness in the 

treatment of a patient, 438: xee Mandamus; NEGLIGENCE ; WORK 
and Medical Attendance.

MERCHANT SHIPPING ACTS. See Shipping.

MERGER,
defence to an action for a simple contract debt of merger by a covenant of 

the defendant to pay the debt, 786.
defence to an action on a contract of a judgment recovered by the plaintiff 

for the same claim in a former action. 703. 
in fryer of àe ht in highrr xecuritg, 736. 
no merger unlexx the debtx and the /nirtiex are the xame, 736. 
merger by judgment rerare red, 703, 736. 
merger by deed, in U'hat caxex, 736, 737. 
merger of part of a aim/de rant met debt, 737. 
enllateral xecuritie*, 737.
bond for rent due under parol demine no merger, 737.

MESNE PROFITS. See Landlord and Tenant ; Recovery op Land ; 
Trespass to Land.

MINES. See Support of Land ; Trespass to Land.

MISCHIEVOUS ANIMALS,
claim for damages for knowingly keeping fierce dog which injured the 

plaintiff, 43V.
defence to claim for damages from bite of fierce dog, 883.

dixtinction beta'een animalx preturned by lair to be danger out and 
ordinary domextie animalx, 43V.

aetionfor hmart ugly beeping a mixchieroux domextie animal ; knowledge 
muxt be prored ; eridenee in xueh art ion, 43V. 

defeneex to xueh aetionx, 43V, 883. 
mere a hue nee of neglige nee no defenee, 883. 
prorixionx ax to injuriee to rattle by dogx, 489, 440.

MISJOINDER. See Joinder.

MISNOMER. 43.
MISREPRESENTATION. See Fraud : Mistake ; Sale of Land. 

MISTAKE,
defence of mistake in an action upon a deed or agreement in writing, 737. 
the like with a counterclaim for rectification, 738. 
the like in an action for specific performance, 772. 

defenee of mixtake. 737—740.
xlnoild be mixtake of fart eommon to both /nirtiex, 737, 738, 73V. 
eounterelaimx for rectifying or netting axide documente ; poieerx of King'x 

/tench Dirixion, 737, 738.
pleading faetx entitling defendant to rectification, ftc., 738. 
innocent mixreprexentation, mag be ground for rexcixxion, though not for 

damagex, 73V, 771. 
clerical errorx, 73V.
ltd en* ambiguity eridenee if mixtake. 73 V, 740.
defence that document wax executed on a mixreprexentation and under 

total mixtake ax to itx nature. 737.
/nigmentx made by mixtake, 25V.

MONEY COUNTS. See Common Counts.

MONEY LENT,
claim for money lent, 253.
the like with a claim for interest, 253.
defence denying the lending, 740.
defence that the sum lent was less than the amount claimed, 740. 
counterclaim for money lent. 538.
defence and counterclaim under the Money-lenders Act, 1900...741.
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MONEY LENT—continued.
claim foc moue;/ lent, when appropriate ; evidence, 253.
effect of acknowledgment under Meal, 253.
money lent for illegal purpose, 253.
in what caxex demand is necexxary before action, 253, 254.
defence» of infancy, (>87.
relief in caxex under the Money-lenders Act. 11)00, and of unconscionable 

bargains with expectant heirs, fie,, 741, 742,
And see Uaming ; Illegality.

MONEY PAID,
statement of claim for money paid, 254. 
defence denying the payment, 742. 
denial of request, 742.

claim for money paid, when applicable ; where actual payment of money 
of plaintiff ; what is equivalent to payment, 254. 

payment at request of defendant ; request implied from course of 
dealing, fie. ; from notice without dissent ; from wrongful act if 
defendant, fie., 254, 255. 

payment under legal compulsion, 254, 255.
debt paid by a surety; payment of acceptance by an indorser;

contribution between co-debtors, cosureties, fie., 255. 
in general no contribution lui ween wrong-doers, 255. 
payment under indemnity, 255.
payment by accommodation acceptor, fie., of bill, 25(5. 
payment in execution of an illegal contract, fie., 250 : see Illegality ; 

UAMING.

MONEY RECEIVED,
statement of claim for money received. 256. 
against a collector and estate agent, 250. 
where the money has been paid by mistake, 251), 
where the money was paid for a consideration which has failed, 201. 
against a wrongdoer waiving the tort and claiming the proceeds, 202. 
claim for wrongful conversion of cheques and bills belonging to the 

plaintiff, with an alternative claim for the proceeds thereof, 203. 
for money admitted to have been received for the use of the plaintiff, 203. 
by a principal for money received by his agent as a bribe or secret 

commission, 77.
against an agent employed to sell goods for not accounting for or paying 

over moneys received by him, 74. 
against a carrier for overcharges, 147.
for the return of a premium paid on a policy of insurance, where the risk 

never attached, 204.
defence denying the receipt of the money, 743. 
denial of the receipt of the money for the use of the plaintiff, 743. 
defence that the money was received in a joint venture which failed, 743. 

claim for money received, when applicable, 256. 
money ; what is equivalent to money, 256. 
money received by sheriff in execution of writ, 256. 
agent receiving money from principal to jmy over to third party ; agent 

holding money after revocation of authority, 256, 257. 
authority when it cannot be revolted, 256, 257.
money jmid under duress of person; of goods ; under extortion and 

oppression ; by abuse of legal process ; under distress, 257. 
money paid under illegal demand ; excessive fees and overcharges, 257. 
money paid upon disputed claim ; recovered in action ; voluntary 

payment, 257, 259, 260.
money wrongfully obtained by defendant ; by fraudulent misrepresenta

tions ; under Jraudulent contract, 258. 
money improjierly received as commission by agent or servant, 258. 
money paid upon illegal contract ; for illegal purpose ; money deposited 

with stakeholder for a wager; parties not in pari delicto ; after exe
cution of illegal purpose, 258.

agent receiving money for principal not liable to third parties after 
payment over to principal, 259. 

agent receiving for principal a payment made by mistake, 259.
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MONEY RECEIVED—continued.
sub-agent employed without authority ; absence of privity, 250. 
money jniid under a mistake of fact ; under a mistake of law, 258, 250,

2«o.
demand before action, when required, to recover monei/ paid In/ mistake,

200.
money paid under compulsion of lair, 200.
money paid for consideration which has failed ; money paid for void or 

forged bills, notes, shares, securities, Av\, 201. 
partial failure of consideration ; complete failure of part. 201, 202. 
freight paid in advance not in general recoverable on failure of voyage, 

202. 203.
goods or securities wrongfully obtained and converted into money ; 

waiver of tort, 202.
agent receiving money for payment to third party not liable to third 

party before acknowledgment, 203.
trustee not liable to common laic action for trust money ; may be charged 

ajter admission that trust executed, 203. 
executor or administrator, when chargeable for money received in respect 

of leyacy ; after acknowledgment, ,fc., 203.

MORTGAGE.
claim on the covenant for payment in a mortgage deed, 204. 
for interest due under a covenant in a mortgage deed, where the plaintiff 

does not claim repayment of the principal sum due, 205. 
a like form by the transferee of a mortgage. 205. 
claim by mortgagee against mortgagor for recovery of the land, 409. 
the like on determination of a tenancy at will created by an attornment 

clause, 471.
defence to an action upon a covenant for payment in a mortgage deed, 743. 

in what cases mortgage debt recoverable as money lent, 204, 
when covenant i mol led in mortgage deed, 253. 
when power of sale implied in mortgage deed, 204. 
actions by mortgagee to recover the mortgaged land, 409—471. 
poicers of sale of pledgees, ,<•/•., if chattels, 204. 
actions by mortgagor of land against third jiersons, 205. 
actions for foreclosure or redemption are assigned to the Chancery 

Division, 204, 205.
devolution on death of sole mortgagee to his jiersonal representatives, 205. 
mortgage of a debt, ftc., may he an absolute assignment, 205. 
mortgagor attorning tenant to mortgagee, 67.
power to stay actions to enforce mortgages on payment of what is due a ml 

costs, 743, 744.
lia y ment of rent to mortgagee : see Landlord AND TENANT.
mortgage of debts or choses in action, 89, 205.
defences to actions, 743 : see LIMITATION, STATUTES OF, Ac.
leases by mortgagor in jmssession ; leases by mortgagee in possession, 470.

MOTOR CAB, 409, 440.

MUTUAL CREDIT. See SET-OFF.

NAME.
restraining deceptive use of trade names, 490.

NAMES OF PARTIES, 43, 151, 158, 208.

NECESSARIES. See Husband and Wife ; Infancy ; Insanity. 
NECESSITY, WAY OF. See Ways.

NEGLIGENCE,
statements of claim :

for injuries done by the negligent driving of the defendant or his servant, 
440.

by a passenger against a railway company for damages for personal injuries 
sustained in a collision, 337.
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N EG LI G EN CE—vont i n ued. 
statements of claim—continued.

by a married woman for personal injury by shock caused by a van being 
negligently driven into the public-house where she was serving, 443. 

for negligently driving a train against the plaintiff, 444. 
against a railway company for the negligence of their porter, who knocked 

the plaintiff down with a truck, 444.
the like where the injuries arose from the negligence of the defendants in 

not sufficiently lighting a station, 441. 
for injuries caused by a railway company at a level crossing, 393, 894. 
for injuries by neglect of employer to fence dangerous machinery, 894. 
for injur* caused by negligently leaving a horse and van unattended in a 

public street, 445.
against the owner of a motor for injuries caused by negligent management 

of it by his servant, 44(1. 
the like by a married woman, 446.
for damage done to the plaintiff's house by the defendant negligently 

pulling down the adjoining house, 447. 
against the occupier of a shop by a customer injured by there falling 

" thfOUgh a trapdoor left Open, 117.
against the landlord of Hats for injury to visitor of tenant, 448. 
against carriers by the executor of a passenger killed by the negligence of 

the defendants, 387.
by a servant against his master for employing him to work upon an unsafe 

scaffolding, 436.
for injuries to a ship and cargo by the defendant's negligent navigation of 

another ship, 480.
against a solicitor for negligence in the conduct of his client's business, 

' SM( 3«»7.
by husband and wife for damages for negligence causing personal injury 

to the wife, the husband claiming in respect of the damage to himself. 411. 
against a medical practitioner for negligence in the treatment of a patient, 

438.
defence*, «Çv. :

denial of the alleged negligence, 884.
denial that the alleged (lamage was caused by the acts complained of,

SS4.
defence of contributory negligence, 884.
reply thereto that the defendant might, by the exercise of ordinary care, 

have avoided causing the injury, 885.
defence in an action for injuries alleged to have l>een caused by the negli

gent driving of the defends nts’ servants that the carriage (or train) was 
not the defendants’, nor in the charge of their servants, 885. 

defence to an action for trespass that it was caused by the plaintiff’s own 
negligence, 885.

defence to an action by customer for injuries from falling through a hole 
in a shop floor, 886. 

action for negligence, when it lie*, 440.
evidence of negligence ; presu mid ionfrom accident, when, 440, 441, 442. 
how negligence described or defined, 441.
railway com pa nie* : their liabilitie* considered, 393, 394, 441, 442. 
liability of corporate bodies, public tru*tees, commissioners, tfc., for 

negligence, 361, 442. 
negligence of Government officer*, 442.
statement of claim must show breach of duty ; where duty arise* from 

contract ; where independently of contract, 442, 443. 
express allegations of duty unnecessary, 443. 
measure of damages ; remoteness, 56, 443, 885. 
claims under the Fatal Accidents Act, 1846...387. 
negligence ingeneral to leave horse and ran unattended in public street, 445, 
provisions of Motor Car Act, 1903 ; requirements as to use of motors, 

409, 446.
duty of occupier to persons coming at his invitation or on business, 417,

448.
duty of landlord or occupier of property ; liability of landlord or 

occupier, 448, 449, 886.
damage is gist of action, and may be denied, 883.
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NEGLIGENT E —rout i mini.
negligently pulling down adjoining house ; right* and duties of owners 

of adjoining house*. 417.
Haiti lift/ of carrier for negligent} g supplying defective carriage, 139,

liability of master for negligence of servant, 361, 434. 883. 
liability for negligence of contractors, 43*». 4.*»8, 439, 883. 
contributory negligence of plaintiff884, 885. 
of infant or of person in charge of infant. 884.
of driver of public vehicle or captain of ship no defence to action by 

passenger, 884, 883. 
of a mere stranger no defence, 883.1 
defences in actions for negligent driving, 883.
distinction bet ween negligence and trespass, inevitable accident, 883.

Ind see CARRIERS ; MASTER AND SERVANT ; SHIPPING.

NEVEU INDEBTED. See General Issues.

NEW ASSIGNMENT,
under former system of pleading, 331 : see Replies. 

NEWSPAPER. See Defamation.

XOX ASSUMPSIT, XOX EST FACTUM, Ac. See General Issues. 

NON JOINDER. See Parties.

NOT GUILTY. See General Issues ; Not Guilty by Statute.

NOT GUILTY BY STATUTE,
defence of Not Guilty by Statute, 886.

the right of pleading this defence now, with few exceptions, abolished, 
886.

re {tea Is effected by the Public Authorities Protection Act, 1893. of 
enactments giving this defence, 886, 901. 

in what case* this defence is still pleadable, 886, 887. 
mode of pleading it ; marginal note of statute relied upon. 887. 
no other defence to be pleaded therewith, unless by leave, 887. 
defences admissible thereunder, 887.
defences of statutory authority by jtersons not entitled to plead Not 

Guilty by Statute, 434, 839, 936 : see PUBLIC AUTHORITIES.

NOTICE OF ACTION,
defence that no notice of action was given as required by statute, 888.

re/ma l by the Public Authorities Protection Act, 1893, of most of the 
former enactments requiring notice of action, 888, 901. 

provision* of 5 <f 6 Viet. c. 97, x. 4, as to length oj notice of action, 888. 
in what eases defendants arc entitled to notice of action, 888, 904, 903. 
waiver of notice of action, what amounts to ; what is a sufficient notice 

of action, 888.

NOTICES. See Bills of Exchange ; Landlord and Tenant; Notice 
of Action ; Payment into Court ; Third Party, Ac.

NOVATION, 570, 744.

NUISANCE, 
statement* of claim :

for causing a nuisance by smells and va|>ours ; claiming damages and an 
injunction, 431.

for a nuisance in carrying on a noxious manufacture near the plaintiff's 
land, 435, 456.

by a riparian proprietor for a nuisance by |*ollution of the water in a 
river, claiming an injunction and damages, 614.

for placing on a highway an obstruction over which the plaintiff fell, 457.
for keeping open and unfenced a dangerous cellar adjoining a public high-
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S UISAXl'K—continued, 
statements of claim—contiiiucil.

claim alleging that the defendant artificially raised the surface of his land 
alxwe the level of the plaintiff's adjoining land, whereby rainwater 
falling on the defendant’s land percolated into the adjoining house of the 
plaintiff, 400.

claim for negligently allowing sewage to escape into a neighbour's premises, 
400. 

defence# :
denial of the acts complained of, 889.
statement of defence in an action for pollution of water where the plaintiff 

claims an injunction and damages, 940. 
denial, in an action for a nuisance to the plaintiff's premises, of the 

plaintiff's alleged interest therein, 889. 
defence to an action for injuries caused by keeping open and unfenced a 

dangerous cellar adjoining a public highway, 889. 
defence justifying an entry on the plaintiff’s land to remove an obstruction 

to the defendant’s ancient lights, 872. 
defence justifying the removal of nuisances on a public highway, 952. 

nuisance, public and private, 451.
action# for public nuisance will not lie without special damage ; what 

amount# to special damage, 451, 452. 
obstruction# to highway, 451, 452.
dedication of highway subject to obstruction or right, 452. 
repeated action# for continued nuisance; damages for continuing 

nuisance ; injunction, 452.
action by reversioner, when it lies ; not for mere temporary nuisance,

452.
who liable for injuries caused by real projiertg, 452, 453. 
in what cases a landlord is liable for nuisances on premises occupied by 

tenant. 452, 453.
duty of occupier towards jiersons coming by invitation, 447, 448, 454. 
damage caused by negligence of contractor*, 435, 458, 459. 
duty of occupier to keep sewage, <$r., from escaping on to neighbour's 

land, 453.
a person bringing dangerous things on to his own land prima facie liable 

for injury done by their escaping, 453. 
rights and liabilities, where parts of a house are let to different tenants,

453, 454.
acts authorised by statute not actionable, unless done negligently, 454. 
nuisances of smoke, noise, smells, noxious trades, $c., 455. 
acts of several jiersons together causing a nuisance, 455. 
liability for dangerous cellars, 4'v.. near highway, 458, 459. 
mode of pleading defences in act ions for nuisance, 889. 
entry for abatement of nuisances; prerious request to abate, when 

necessary, 890.
request unnecessary, where the party abates the nuisance by acts done on 

his own land, by lopping overhanging trees, Jjfe., 890.

01UECT10N IN POINT OF LAW, 501 : see Pbockbdinus in Lieu of 
Dkmubbeu.

OFFICERS.
of Government not responsible for negligence of subordinate officers, 442. 
of public authorities, protection of, 400, 901, 902.

ORDER OF DEFENCES, 524.

OVERSEERS, 100, 384.

PART PERFORMANCE,
counterclaim for specific performance, 771.

must be unequivocally referable to the contract sought to be enforced,
210. 217. 000.

the equitable doctrine not extended by Judicature Acts to any new class 
of case, 34, 006, 735.
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PART PERFORMANCE —vont i nurd.
offert of part jterformance in daim* for specific performance, 21G. 
the equitable doctrine not extended to contracts of service, 735.

PARTICULARS,
form of particulars not stated in the pleadings, 37. 
form of particulars delivered pursuant to an order, 532. 
particulars of charges claimed. 93, 94, 141. 
particulars of principal and interest due, 109, 135, 172. 
particulars of damages for unreasonable detention of wagons sent to be 

loaded, 105.
particulars of a request to be implied from circumstances, 230. 
particulars of breaches, 221, 230, 238. 
particulars in actions for the price of goods, 273, 274. 
particulars in actions for damages for not accepting goods, 270. 
particulars of stockbrokers’ accounts, 308, 309, 310. 
particulars of work, &e., by a builder, 327.
particulars in actions for personal injuries, particulars of expenses, kc., 337,

particulars of publication of a libel, 307. 
particulars under the Fatal Accidents Act, 1840...389. 
particulars of fraud, 407, 057—659. 
particulars of negligence, 411, 444, 440.
particulars of breaches in action for infringement of a patent, 404. 
particulars of dealings in stocks and shares, 071. 
particulars of surrender by operation of law, 711.
particulars of representation and warranty, how made, or from what to be 

implied. 735.
particulars of right to stop in transit, showing from what it is implied, 825. 
particulars of agreement, how made or from what to be implied, 745. 
particulars of the rescission of a contract, 755. 
particulars of damage from non-delivery of goods sold, 708. 
notice of objections relied on by the defendant in an action for infringe

ment of copyright in a book, 828.
notice of intention to give in mitigation of damages in a libel action 

evidence of an apology, containing particulars of such apology, 843. 
notice of matters the defendant in a libel action intends to rely on in 

mitigation of damages. 845.
particulars of grounds of defence in an action for infringement of a patent,

particulars of objections by the defendant in a like action, 895.
See for further forms the various subject-headings passim, 

particulars, when required, and how delivered, 0, 7, 37—40, 50, 51, 532. 
object of pa rticular* is to prevent xvrprixcand to li mit or define the issues, 37. 
the general principle* a* to particulars apply to all pleadings, 532. 
further and better particulars, costs, 38.
application for particular* sometimes adjourned till after discovery or 

inspection given, 38, 75. 
amendment of particular*, 40.
where fraud or misconduct is charged definite particular* of the charge 

are required, 38, 050, 734.
where particular* of payment* into Court, specifying the head* of claim 

in regard to which they are made, may he ordered, 39, 749. 
time, for pleading after delivery of particular* under an order, 41. 
it is not necessary or regular to plead to particulars, 524, 525. 
when in practice particulars arc occasionally pleaded to, 624, 525. 
when a request, an agreement, a belief, or suspicion, or other like result is 

to be implied from circumstances, the circumstances giving rise to such 
implication should, unless stated in the body of the pleading, be given 
in particulars, 38, 250, 854, 927. 

pa rt iculars requ ired in action for sla nder of title, 482. 
particulars required of affirmative pleadings, as, for instance, of dates 

and items of payments, of facts constituting a rescission, justification, 
discharge, or release, 533, 841, 877.

facts constituting negligence or contributory negligence must, unless 
stated in the body of the pleading, In' given in particulars, 39. 440, 
et seq., 884.
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PA BTICULA RS—ront i n u ed.
particular* required of hrcavhc* complained of. 51. 
particular* of breachc* complained of required in action* for infringe

ment of patent*, 4(12. 4(14. 4(15.
defendant in action for infringement of patent must délirer notice of 

objection* relied on. 81(4. 895.
defendant in action for infringement of copyright in a hooh mart délirer 

notice of objection* relied on, 826—828. 
where a set-off i* pleaded particular* must be given of the debt* nought 

to be set off, 775.
particulars required under the Fatal Accident* Act, 184(1...40, 387, 389. 
action* for defamation, when particular* of pririlegc or other justification 

must be given, 837, 841.
actions for defamation, when particular* must be giren of matter* 

intended to be giren in evidence in mitigation. 813. 845. 
when notice must be giren of intention to prove in mitigation in a like 

action an apolm/y or offer of apology. 843. 844. 
malicious prosecution, mode of pleading to avoid haring to give, 

unnecessary particular*, 877.
PARTIES,

parties to action dealt with by il. A" 17.. 21. 
general rule* a* to fuirtie* to action*. 19—26. 
in action* on contract*, 19. 20. 
contract*, joint and several, joint or several, 19, 20. 
parties in action* for wrong*, 21.
name* of parties; how stated in pleadings; name* of dignity, 43, 151, 

158.
initial* and contraction* in written instrument*, 43. 
misnomer, consequence* of ; how amended, 43, 44. 
number of the partie*, 44. 
what partie* may be plaintiffs. 19, 21. 
what parties may be defendant*, 20, 22. 23. 
character in which partie* sue. or are sued. 44.
action in name of wrong plaintiff; leave to add or substitute plaintiff's, 

26.
misjoinder or non-joinder of parties, 27—30.
change of juntie* tin marriage, death, bankruptcy, So. 32. 679. 174. 104. 
when numerous, power to one or more to sue, or be authorised to defend, 

on behalf of all. 25, 2(1, (12. 153, 340.

PARTNERS,
statement* of claim :

by ami against n firm in the firm's name, 267, 744. 
by a surviving partner. 268. 
against a surviving partner, 2(19.
against a new firm for a debt due from the old firm for which they have 

by agreement become liable, 269.
by a trustee in bankruptcy and a solvent partner of a bankrupt, 103. 

defence* :
defence by a defendant firm, 744.
defence by an individual partner, 744.
defence of a retired partner of a discharge by agreement, 744.

Partnership Act, 1890, codifies the law, 265. 
change in constitution of firm, effect on contract*. 266. 
contract for partnership made with one partner in hi* name only, who 

may sue, 266.
contract for partnership made by one partner in hi* own name only, who 

may be sued, 267. 
action* between juirtners, 267, 744.
when partner* may sue or he sued in the firm'* name, 43, 267, 268.
how they must defend when sued as a firm, 744.
what constitute* partnership, 265.
liability of partners, 265—268, 460, 461.
rights of partners, 266, 267, 268, 460.
bankruptcy of a partner, effect of, 103, 592.
executor* of deceased /nirtnrr, liability of, 266, 267.



P ASS KN U Ell. See Casbikbb ; Carriers of Passengers.

PASTURE, 
statement of claim : 

for the use of pasture, 79.
jointure, when the «abject of tre*jui*s, 501.

And see Common,

PATENTS,
statement* of claim :

by a patentee for infringement, 401, 402. 
the like after amendment of specification, 402. 
by an assignee for infringement, 403. 
particulars of breaches, 404. 

defence* :
denial of infringement, 801. 
denial of assignment, 891. 
denial of novelty of invention, 802. 
denial of utility of invention. 892.
defence that invention not one for which patent could be granted, 892.
that plaintiff was not first inventor, 893.
that the specification was insufficient. 893.
general defence, referring to particulars of objection, 894.
particulars of objections, 895.

statutes regulating patents, 401. 
assignment of patent, 403, 404, 745. 
licence to use patent. 404.
jiaiiiculars of breaches in actions for infringement. 402, 4(14, 4(15. 
scire facias abolished, 891. 
specification*. 893.
particulars of objection* to raliditg of patent, 891, 894. 

PAWNBROKERS. See Lien.
Paicnbrokers Act, 1872, dm’* interfere a'ith owner'* rights in property 

irrongfully pledged without hi* author'd//, 270, 34(5. 
what deli re r y necessary to constitute a pledge, 270. 
jiersons selling pledge* do not impliedly tcarrant title, 324.

PAYMENT,
defence to an action for a simple contract debt of payment before action 

745.
defence to an action for a simple contract debt of payment after action 

748.
defence to an action upon a covenant for the payment of a liquidated 

amount in money at a specified time of payment on the day named in 
the covenant, 74(5.

defence to a like action of payment after the day named in the covenant, 
747.

defence to an action on a common money bond of payment on the day 
named in the bond, (520.

defence to a like action of payment after the day named in the bond, 020. 
defence of payment by set-off of cross-demands in an account stated, and 

payment of the balance, 747.
defence of satisfaction by payment of a smaller sum by a third party, 570. 
defence of payment to a judgment creditor of the plaintiff under an order 

of attachment under O. XLV., 588. 
payment must be soecially pleaded, 745.
payment need not he pleaded of sum* specifically credited in statement of 

claim or particulars, 745.
dut a in general of debtor to jut y where the creditor is, unless he is out of 

the realm, 745.
payment to an agent is primiX facie to be in cash, 74(5. 
appropriât wn of payments, 747.
particulars of date* and amount* of payments required, 533. 
payment of smaller sum usually no satisfaction of greater debt, 745. 
limiting defence, where payment was only of part, 745.
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PAYMENT—rout inné,l
negotiable security given on account of a debt, or in satisfaction and 

discharge, 7-4(5.
payment hi/ cheque ; effect of delay in prêtent ment, 125, 12(5, 74(5. 
payment by or to one of trierai joint debtor* or joint creditors, 74(5. 
pleading, where doubtful whether /mument or net-off, 74(5. 
payment before action a complete defence, 74(5, 747.

PAYMENT INTO COURT,
in action* on contract* :

defence of payment into Court. 748.
defence of payment into Court as to part of a liquidated claim, with a 

defence on the facts ns to the residue of the claim, 748. 
defence appropriating money paid into Court pursuant to an order under 

O. XIV.. 750.
defence of payment Into Court together with a defence in denial of 

liability, 751.
defence of payment into Court in an action on a common money bond, 

1520.
defence to an action on a bond with a special condition under the 8 & 9 

Will. III. c. II of payment into Court ns to a particular breach of the 
condition, (520.

reply of acceptance of the amount paid into Court. 751. 
reply, to a defence in which payment into Court is pleaded, with a denial 

of liability, that the sum paid in is insufficient. 752.
rule* governing payment into Court in action* for debt or damaget,

7 IS—752.
payment into (hurt with a defence denying liability ; it* effect and the 

procedure thereon, 748, 750, 751.
effect of jmyment into Court i* an admi*»ion, unie** made with a defence 

denying liability. 750.
where the /ta y ment into Court i* a* to paid only, plaintiff may dis

continue a* to the residue, 740.
amount to be /mid into (hurt, where damage* or intere*t hare accrued 

after action, 740.
particular* of item* to which money /mid in, when ordered, 740. 
appropriation by the defence of money /mid into Court under (). AVI',

750.
payment into Court on a counterclaim, 750.
plaintiff cannot deliver a confession ” of a payment into (hurt, 750. 
payment into Court by one only of tiro defendant*. 750.
/myment into (hurt in action* on bond*, (520, (521, 751.
when plaintiff *hould deliver notice of acce/itance instead of replying,

751.
jmyment into Court with defence offender, 797, 708. 

in action* for wrong* :
defence of payment into Court in an action for a wrong, 80(5. 
defence of payment into Court with a denial of liability, 807. 
defence of payment into Court as to the claim for <lamages in an action for 

the detention of goods, 848.
defence of apology and payment into Court to action for a libel in a news

paper or periodical, 844.
reply of payment into Court in an action of replevin, 911. 
reply of acceptance of the amount paid into Court, or that the amount paid 

into Court is not sufficient, 751, 752. 
rule* a* to /my ment into Court: vide supra.
payment into (hurt with defence denying liability not allowed in action* 

or counterclaim* for libel or slander, 896. 
payment into Court in action* for detention, 848. 
in action* for libel* in neic*paper*, with apology, 844. 
in action* under the Fatal Accident* .1(7, 184(5...89(5. 
in action* ayainxt defendant* specially privileged by statute, 89(5. 901. 
tender of amend*, when pleadable without /my ment into Court, 920. 
payment into Court by one of turn or more defendant*, effect of, 750.
/my ment into (hurt not necetmary with reply of tender too defence of 

lien, 868. J
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PENAL STATUTES,
statement of claim by an informer in a qui (mu action, 270. 

statutory penalty not subject of special indorsement, 65, 270. 
mode of pleading in action for penalty, 271.
construction of statutes imposing penalty ; when an action lies, 271. 
limitation in penal actions, 718, 710, 870. 
declarations under the former system, 272. 
forms under II. S. C., 1875...272.

PENALTY. See Penal Statute* and Liquidated Damages. 

PERFORMANCE.
defence of performance of condition of bond, 619. 
defence excusing performance of condition of lx>nd, 619.

general averment of performance of conditions precedent implied in 
pleadings, 166, 157.

impossibility of performance in some cases a defence, 577.
See Bonds and CONDITIONS PRECEDENT.

PHYSICIAN,
Fellow of Jloyal (\dlegc of Physicians cannot sue for fees, though 

member may, 252.
See MedIcal Attendance.

PILOT.
shipowner not liable for acts of pilot where pilotage compulsory, 916.

PLEADING IN GENERAL, 
ob ject of pleadings, 1.
rules mac in force as to pleading ; former rules superseded, 3, 
date, title, and description of pleadings, 4. 
mode of pleading, principal rules to ire observed, 5. 
facts arc to be pleaded, not the evidence of facts, 3. 
distinct claims or distinct defences to be pleaded, as far as may be, 

separately and distinctly, 7, 52, 522.
where contract relied on is in writing, this should usuallq be so stated, 7, 

47, 80.
written contracts, how pleaded, 7, 8, 9, 47, 48, 49.
implied contracts or implied relations bet ween persons, how pleaded, 9 

80.
malice, fraudulent intention, hnowlcdye, or other condition of mind, mag 

be pleaded as facts, 9.
notice to any person of anything may be alleged as a fact, 9. 
matters of which Court takes judicial notice, 10, 45. 
materia! facts to be pleaded, 5, 6, 45. 
contracts how pleaded in claims founded thereon, 45. 
in actions for wrongs facts showing the right of the plaintiff must in 

some cases he alleged, 46. 
breaches of contract, mode of alleging them, 50.
when breach of duty is charged the facts from which the duty arises 

must be stated, 45, 140.
conditions precedent, hoc dealt with in pleadings, 10, 52, 156. 
matter unnecessary, scandalous, or embarrassing may be struck out or 

amended, 11, 12.
inconsistent claims, defences, or replies permissible, 2.
vexatious or oppressive pleadings may be struck out, 13,
signature of pleadings, 13.
printing of pleadings, 13.
ddirer y of pleadings, 13.
amendment of pleadings, 14 : see Amendment.
time for delivering pleadings, 17, 520, 521, 545, 548.
denials must Ite specific, 527.
damages, 54—57.
damages, when /permissible to plead thereto, 530, 831. 
admissions, 625, 527, 572.
defences by way of confession and avoidance must be specifically pleaded,
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PLEADING IN G EN ERAL—continued.
eau it able claims or defences, 33, 906.
objection» in point of law, 561.
particulars when required. See PARTICULARS.

PLEADINGS,
when necessary, 4.
order for, when required, 4, 520, 531, 545, 546.
cannot be delivered pending a stay of proceedings in general, 19.

See Pleading in General, tupra.

PL EXE ADMINISTRAI'IT. See Executors.

POINTS OF CLAIM OR DEFENCE,
pleadings in actions in Commercial List called, 2.

POLICE,
entitled to the protection given by Public Authorities Act in cases within 

that statute, 81*7, 898 : see Public Authorities. 
protection of police in execut ing warrants, 898.

POLICY OF INSURANCE. See Insurance.

POOR'S RATE,
claim for making an excessive distress for, 383.
action lies for excessive and unreasonable distress for poor's or other rate,

383.
mode of distraining, 383, 384. 
costs of distraining for rates, 384.
when public authority liable for acts of plaintiff distraining for a rate,

384.
principal statutes as to distresses for rates, 384.

POST,
contract made by post is complete on potting of letter accepting the offer 

made, 80, 154.

POUND. See Distress ; Rescue.

PRESCRIPTION ACT. See Common ; Lights ; Ways ; Water.

PRINCIPAL AND AGENT. See Agent.

PRINCIPAL AND SURETY. See Guarantees.

PRINTING,
of pleadings, 13.

PRIVILEGE. See Defamation ; Distress.

PROCEEDINGS IN LIEU OF DEMURRER,
defence consisting of an objection in point of law, 561. 
defence including an objection in point of law to an action for verbal 

slander actionable only by reason of special damage, 562. 
the like to an action on a marine policy stated to contain clauses that the 

policy was to be proof of interest and without benefit of salvage, 563. 
the like to an action on a guarantee for the price of goods, 564. 
defence including objections in point of law to distinct parts of the alleged 

causes of action, 564.
reply of an objection in point of law, 564.
reply including an objection in point of law as well as other grounds of 

reply, 565.
objection that the agreement is void under the Ground Game Act, 1880... 

565.
objection that the damage is too remote, 565.
objection that the remedy is not by action, but by petition of right, 565. 
objection that the words are not capable of being a libel, 565.
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PROUE E Ul X(IS IN LIEU OF DEMURIl ER—m»D'ww/v7.
objection that the special tlnmagc stated is insufficient to support the action, 

831.
objection that words are not defamatory, and that no defamatory meaning 

is shown, 834.
nature am1 objectn of demurrer* pre r ion sly to the Judicature Act*, 66], 
abolition of demurrer* by the 11. S. 1883, and substitution of other 

Itroceeding* in lieu thereof, fil'd, 562.
an objection in /mint of law maybe pleaded together with ground* of 

defence on the fact* aithout lea re, 562. 
mode of pleading *uch objection, 562, 868. 
iffrind on* or relation*, it may be struck out, 808, 564. 
it must be an objection ofsubsta nee. and not for mere defect* of form, fit $2. 
objection in point of la o' should in general be founded on matter* 

appearing on the pleading*, though no absolute restriction to that 
effect, 563.

effect of setting out documents verbatim in pleading* in forcing the other 
party to plead an objection in point of Ian' or to amend, 563. 

objection* in point of law to counterclaims, 549, 562. 
defences founded on the Statute of Fraud* or s. 4 of the Sale of flood* 

Act, 1893, or on the Statutes of Limitation, not in general proper 
subject* for objection* in point of la a', 523, 663, 717. 

in irhat case* an order will be made for disposal of an objection in point 
of law before trial of the issue* in fact, 563. 

inherent jurisdiction of the Court to dismiss frirolou* or relation* action*, 
563, 564.

PROCESS,
defence to an action for a wrongful entry on land and seizure of goods of 

justification under a 6. fa. by the execution creditor, the sheriff, and the 
bailiff, stating the judgment, writ, and warrant, S9S, 

the like by a sheriff alone, 899. 
reply that the writ was set aside for irregularity, 900.

defence of justification under process; by the party; by the sheriff or 
officer,HUH.

a reply tint the primes* nut* set aside for irregularity must be specially 
pleaded, 900.

justification under process of inferior Court, 899. 
writ of fi. fa., what may be done in execution of, 899,

And see SHERIFF.

PROMISSORY NOTES, 129, 613 : see Bills of Exchange, Ac. 

PROTECTION ORDER, 192, 410.

PROVIDENT SOCIETIES. See Societies.

PUBLIC AUTHORITIES,
defence that the claim is barm I by the Public Authorities Protection Act,

1893.. .'.MU.
defence of tender of amends under the Public Authorities Protection Act,

1898.. .919.
prorision* of the Public Authorities Protection Act, 1893, giring protec

tion for acts dune in execution or intended execution of any Act of 
Parliament, public duty, or authority. Sfc., 901. 

six month* to be the period of limitation in such cases, 901. 
defence of tender of amends before act ion in such cases, 901, 919, 920.
application of the Act, 902. 9o3. 
the titl1 title of the statute may he looked at in aid of interpretation of it* 

prorision*, 1M >2.
it doe* not apply to mere commercial undertaking earning diridend* for 

if* shareholders, 902.
nor to act* of inde/mndent contractor working for a public authority, 902. 
time from ichich the six month* runs, 903. 
when statute gire* solicitor and client cost*. <Nl3, 
analogous prorision* in former Act*, how con* rued 901
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PUBLIC AUTHOR 1TI EH—continued.
actions for breach** of sped fie contracts not within former Acts, 9U5. 
act* and contract* of local authorities, if done or entered into for the 

purpose of executing the Public Health Act, 1875, not to «abject 
individual member« or serrant« to liability, 405.

And *ee Corporation ; Justice of the Peace ; Police ; 
Sheriff ; Highways ; Tender of Amends.

PUBLIC HEALTH, 405, 905.

PUIS DARRE IX CONTINUA Si 'E, 
plea under former system, 532.

RAILWAYS AND RAILWAY COMPANIES.
instance* of what i* negligence in railway companies, 441, 442. 
condition* on voucher or ticket, when binding on recipient, 95, 149. 
what dutic* as to crossings and gates, 392, 393, 394. 
what du ty of ra ilway company as to fences, 391, 392. 
prosecution of offenders by servants, 425. 
when protected by the Carriers Act, 1830...024—027. 
when protected by special contract under the Railway and Canal Traffic 

Act, 1854...027 -030.
limitation of liability under that Act as to cattle, horses, etc., 027, 029. 
mandamus to issue a warrant to summon a jury to assess compensation 

for land, 429.
fires occasioned by engines, general law as to, liability for, 441. 
special provisions in favour of agriculture as to such Jit es of the 

Railway Fires Act, 1905, 442. 
overcharges made by railway companies, 143, 147, 257, 023. 
no power to draw or accept bills, 032. 
stoppage in transitu, 825. 
sea truffic, 294.
lien of railway companies on goods carried, stored, or warehoused, 808. 
ejection persons from carriages of railway company, 930. 
travelling u'ithout a ticket on railway, 930, 931.
Fatal Accidents Act. 1840, damages under, 387, 388.

See Carriers; Company ; Fences; Negligence, ice.

RATES, 224 : see Landlord and Tenant ; Replevin ; Poor's Rate.

RATIFICATION,
initanccs of ratification of wrongful acts, 382, 384, 425. 
when contracts may be ratified made by another, 575, 033. 
unauthorized notice to quit cannot be made good by ratification, 233.

See ; DRUNKENNESS ; INFANCY.
RECEIPT,

a receipt for a debt is only evidence of payment ; not an estopj el, 753. 

RECORD. Xr Judgments ; Judgment Recovered.

RECOVERY OF LAND,
statements of claim :

by landlord against tenant where the tenancy has expired or been 
determined by notice to quit, and for mesne profits, 232. 

by landlord against tenant upon a forfeiture for breach of covenant to 
repair, with claims for damages, kc., 234. 230. 

by assignee of lessor on forfeiture and for damages against assignee of 
lessee, 237.

by lessor against lessee and assignee of lessee on forfeiture for breach of 
covenant not to assign, 239.

by landlord against tenant upon a forfeiture for non-payment of rent, 240.
by heir against a stranger, with a claim for mesne profit's, 405.
the like against a tenant and a person who defends as landlord. 407.
by devisee of freehold, 408.
by legatee of leasehold, 408.
by devisee of copyhold, 409.
by mortgagee against mortgagor, 409, 471

n.L. 8 x
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I 1

ItE COVER Y OF I.AND-n.*M*wrf.
defence* :

defence that the defendant is in possession of the premises, 714, 906. 
by tenant to action by landlord on an alleged determination of the tenancy 

by notice, denying the notice to quit, 711. 
that the alleged forfeiture was waived, 714.
by tenant that no notice specifying the breach relied on for forfeiture was 

given, as required by the Conveyancing Acts, 1881,1892...715. 
defence to action for recovery of possession on forfeiture for breach of 

covenant to repair, with counterclaim for relief, 717. 
a like form by a defendant not named in the writ, limiting his defence to a 

part of the premises, 907.
that the claim was barred by the Statutes of Limitation, 907.

what eau*es of action may he joined without leave with claim for 
recovery of land, 52, 53.

what claims may he sjtecialfy indorsed on writ, 65, 67, 233, 465, 
466, 471.

title to recover land, how pleaded, 232, 465—468.
effect of Ileal Property Limitation Act*, 466.
effect of Land Tran*fer Act, 1897...467, 468.
what a sufficient possession to give title, 467.
title of devisee and of legatee, and how pleaded, 468, 469.
rights of mortgagor and of mortgagee, 469, 470, 471.
claims by landlord against tenant, 232—241.
claims for mesne jrrojits, 52, 233, 466, 906.
real estate of married woman, her rights in respect thereof, 190, 191. 
tenants to mortgagor in possession, their rights, 470. 
when defence of being in possession may he pleaded, and its effect, 875, 

905. !K)6.
equitable titles or defences must he specially pleaded, 906. 
person not named in writ, if in possession by himself or his tenant, may 

by leave defend as to the whole or part of the land, 467, 905. 
effect of Statutes of Limitation, 717, 718, 875, 876. 
when defendant may bring in third party, 906.
when defendant may counterclaim for specific performance of agreement, 
? !HK>, 907.
objections in point of law, 561, 875.

And see Landlohd and Tenant.
REJOINDER, 547.

RELEASE,
defence of release, 753.
defence of the release of a co-contractor, 754.
reply that the deed contained a reservation of the right of action against 

defendant. 754.
reply that the release was obtained by fraud, 754.
reply that the release was subject to a condition, and that such condition 

had not been satisfied. 755. 
release must be specifically pleaded, 753, 533. 
at common law required to be by deed, 753.
effect of parol discharge of cause of action ; equitable doctrines, 

568, 753.
effect of a receipt for a debt, 753.
release of one of co-debtors ; reservation of right of action against 

others, 753.
release by a co-creditor ; where given by collusion, 753. 
release by bankruptcy, scheme of arrangement, or composition, 592, 593, 

694,639.
covenant not to sue, effect of, 754.
release to one of several joint tort-feasors in general discharges the 

others, 907.
u hen it does not so discharge, 907.

BELIEF OTHER THAN DAMAGES, 58.

RENT,
statements of claim by landlord against tenant for rent. 216 217. 2Is, 232
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It KNT—continual.
the like to recover possession fur a forfeiture ou nun-payment of rent, 234,ni nr, no.

See Lanuloui> and Tenant. And see Distiikss : Replevin.
RKNTVHARUK, 273.
REPAIRS,

claims by lam lion I against tenant fur nut repairing, 218, 21V, 220, 
234, 230.

claims on a forfeiture fur non-repair. 231. 230.
defences denying the non-repair complained of. 708, 70V.
the like with a counterclaim for relief against a forfeiture claimed, 717.

See Landlokd and Tenant ; Waste.

REPLEVIN,
claim in replevin where a «listless was taken for rent, when no rent 

«lue, 471.
art ion oj rep! crin, o'hot it is, ontl U'hen it o'ill lie, 471. 472, VU8. 
when it iooij b*' niored from the County Court hy certiorari, 472. 

denial of the acts complained of, 908. 
defence denying the plaintiff's property in the goods, V08. 
defence, in the nature of an avowry, that the gimds were taken as a distress 

for rent in a near from the plaintiff to the defendant, with a counterclaim 
for a return of the goods and for damages. VOS. 

defence, in the nature of a cognizance, that the goo«ls were taken as a 
distress for rent in arrear from the plaintiff to the landlord, and that the 
defendant acted as bailiff to the landlord. VUV. 

reply to the preceding forms denying the alleged tenancy, 910. 
the like denying that any rent was in arrear, VI1.
reply of payment into Court to a defence and counterclaim in the nature 

of an avowry, VI1.
defence in the nature of an avowry by a freeholder for a distress damage 

feasant, VI1.
the like by a tenant, 912.

jndy ment for plaintiff in hen o hor to * object action of tresjmss, V07. 
mode of pleadiny defence*, VU8, VUV.
pleas formerly used called an avowry and a cognizance, u'hat they o'ere 

and their effect, VU8, VUV.
reply of plaintiff voder present mien to defence in the nature of an 

anorry or coynizance, 910, VI1.
See DihTKKk*.

REPLEVIN BONUS, 137, 472.

REPLIES AND SUBSEQUENT PLEADINGS,
ordinary form of reply to a defence, where the defendant has not pleaded a 

counterclaim. 545.
forms of reply where the defendant has pleadetl a defence and counterclaim. 

548 et try.
forms of reply stating an objection in point of law, 5ti 1—505. 
reply stating different grouuds of reply to different grounds of defence 

alleged by the defendant. 540.
reply to a defence phaulcd by one of several defendants who have severed 

in their defences. 547.
reply to counterclaim where no defence is pleaded, MU. 
form of rejoinder to a reply where the dcfemlant has not pleaded a 

counterclaim. 547.
form of rejoinder to a reply to a counterclaim, 550.
reply by person not party to original action to a counterclaim against him 

and the plaintiff, 551.
reply by a defendant to oriyinal action to a counterclaim ayainst him 

and the plaintiff\ 551. 
no reply to be delirered unless ordered, 545. 
unies* there is a counterclaim, reply not ye ne rail y necessary, 545. 
joinder of issue implied from non-del t eery of reply, 545. 
effect of joinder of issue, whether express or implied, is, that all material 

facts stated in precious plead iny are denied, 545, 540.
3x2
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KKPLIKS AND SUBSEQUENT I’I. E ADI NOS—continual, 
when delivery of a reply is necessary, 645, 546.
replie» which answer part only of the defence should he limited 

accordingly, 546.
alternative or inconsistent grounds of reply, 547. 
the reply must be consistent with the statement of claim, 547. 
delivery of rejoinder, when necessary, leave required, 547. 
the answer to a counterclaim is called a reply, 54H. 
it cannot he delivered without leave, 548.
it must be specific, and is yorerned substantially by same rules as a 

defence, 548.
mode of pleadiny replies to counterclaims, 548, 54'J. 
mode of pleadiny yround of reply arising after action, 549. 
replies when new parties are added as defendants to a counterclaim, 551. 
replies in the nature of a new assignment, 551—559. 
time for deli reriny replies and subsequent pleadinys, 547, 548. 

reply that t he bronche» are not the same as those referred to in the defence. 551. 
reply joining issue on the defence, and stating that the breaches include 

breaches other than those which are admitted by the defence, 553. 
reply stating that the wrongful acts complained of are different from those 

which arc admitted in the defence, 553. 
reply joining issue on the defence and stating that the plaintiff idso com

plains of other wrongful acts of the defendant, 554. 
a like reply to a defence of justification, where the plaintiff complains of 

an excess, 554.
like forms of reply to defences setting up a right of way, 953, 954.

matters formerly alleged by way of new assiynment may now be intro
duced cither by amend mad of statement of claim or by way of sjtecial 
reply, 553.

RESCISSION,
defence that the contract was rescinded before breach, 755. 
defence to an action on a contract for the sale of land that the defendant 

rescinded the contract under a power contained in the conditions of side, 
77o.

rescission of contract before breach, 755. 
substituted contract a good defence without performance, 755. 
contracts under seal can be discharged by deed, or by parol, if founded 

on consideration, 755.
agreement not to enforce the co vena ids in a deed, 765. 
contract .required by law to be in writing can only be altered in writing, 755. 
but may be wholly rescinded by parol agreement, 756. 
effect of oral assent to substituted uerformance, 755, 756. 
contract merely put into writing by consent of ]unties may be altered by 

jmrol, 756.
rescission after breach no defence, 756.
rested right of act ion for a breach, how discharged, 756.
renunciation of bills or notes, 609, 756.
effect of renunciation or total refusal to perform a contract, 756. 

RESCUE,
statement of claim for jamiid breach, 383. 

action for pound breach, when it lies, 383.
RESTRAINT OF TRADE,

statement of claim on covi mint to pay liipiidatcd damages in event of 
carrying on a particular business, 242. 

defence that the contract i* void as being in illegal restraint of trade, 683. 
contracts in restraint of trade, when illegal and unenforceable, 682. 
when they may hi'enforced by action for i nju net ion or da mages, 198,242,314. 

RETAINER.
defence to an action bv a solicitor, denying his retainer. 789.

REVERSION,
statements of cla im :

for an injury to the plaintiff*« reversion in land, 473. 
for injury to a reversion by obstruction of light, 423. 
for injury to reversion by disturbance of water rights, 171. 
for an injury to a reversionary property in goods, 475.
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H K V F RS ION—/w/ / n ued.
defence* : e

déniai that the defendant did the nets which nrc alleged to hâve injured 
the reversion, 912.

defence denying the alleged tenancy of the plaintiffs tenant, 912. 
denial of the alleged injury or damage to the reversion, 918. 
a like denial where an injunction is claimed, 918.
defence, in an action by a landlord against his tenant for removing fixtures 

from a dwelling-house, justifying the removal of them as tenant's 
fixtures, 913.

the like in respect of trade fixtures, 913.
nurie of plead ing injury to a re rent ion, 473.
what amount* to an injury to the retention in land ; temporary art* ;

act* done with intent to extabUxh an eaxe merit, 473, 474, 4.*>2. 
continuing injury, repeated action*, 174. 
rererxioner and tenant may join in action, 474.
liability of rererxioner or landlord for nuixanee on hix property, when it 

arixex, 432.
injury to rereexionary property in yotrix, 473. 
mode of pleading defence* to action* for injury to rererxion, 912. 

Landlord and Tenant.

It JEWS PER D ESC EXT, <578.
111EXS PEE DEVISE, <578.
MOT.

action* againxt the police anthoritiex, 24.

MV Kit. See Water and Watercourses.
HULKS NOW IN FORCE AS TO PLEADINGS, 3.

SALE OF GOODS, 
xtatement* of claim :

for the price of goods sold and delivered, 273.
for the price of goods bargained and sold, but not delivered, 273.
for damages for not accepting goes Is, 273.
for damages on a sale by instalments for refusal to accept goods, and 

repudiation of the contract, and to recover the price of goods actually 
delivered under the contract, 277. 

for damages for not delivering goods. 278, 280.
for damages for delivering goods inferior to contract, and for non-delivery 

of part of the goods contracted for, 281. 
for damages for breach of contract to supply goods of specified description : 

*ee Warranty. 
defence* :

denial of sale and delivery, 73ti. 
denial of alleged contract, 737.
defence that s. I of Sale of Goods Act, 1893, has not lieen complied with, 737. 
defence denying the price alleged, 737. 
defence that the price claimed is unreasonable, 757. 
defence denying delivery of the goods, 738. 
form of defence to a part only of a claim. 738. 
defence that the defendant did not order the goods. 738. 
defence that the gisids were sold upon ciedit, and that the period of credit 

has not expired, 738.
defence that the goods were to l>c paid for by a bill of exchange, ami that 

the period for which the bill was to run has not expired, 739. 
forms of defences on the ground that a bill of exchange or promissory note 

has been taken for the debt. 3419, (513.
defence that the goods were on sale or return and paît returned and rest 

Mid for. 759.
defence to an action for the price of goods sold ami delivered that the goods 

were not equal to sample, 7**0.
defence that the goods were sold with an express warranty, and did not 

correspond with such warranty, 760.
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SAI.K OF GOODS—nmliiwnl. 
defence*—cent i lined.

the like with n counterclaim for special damages for the breach of warranty,
711.

defence of breach of warranty as to quality and fitness a ml counterclaim 
for damages, 74*2. 74*3.

defence that goods were not of quality eontraeted for or equal to sample, 
and counterclaim for damages, 74*3. *74*4. 

a like defence and counterclaim to a claim for goods sold, lkc„ and for work 
and labour done, 7(1.1, 7(1(1.

defence to an action for not delivering the goods sold, denying the alleged 
breach, 7(5(1.

defence to a like action that the plaintiff was not ready and willing to 
accept and pay for the goods, 7(1(1.

defence to an action for not accepting goods sold that the plaintiff was not 
ready and willing to deliver the goods, 7(1(1. 

defence that the contract was for a particular description of goods, and 
that the plaintiff was not ready and willing to deliver goods of that 
description. 7(17.

defence, where time is of the essence of the contract, that the plaintiff was 
not ready and willing to deliver the goods within the time stipulated 
for delivery, 767.

defence, where the agreement did not specify any time for delivery, that the 
plaintiff was not ready and willing to deliver the goods within a reason
able time, 767.

form of a counterclaim for breach of contract in not delivering goods sold,
768.

form of a defence of set-off of a debt for the price of goods sold and 
delivered, 774. 

defences of fraud, 6.18.
codification of the hue ii/um *nle of gmul* by the Sate of O’oml* Act. 1893, 

ieith nlight modification*, 273.
definition in the Act of “ good* " ; food included in. 273. 322.
Habilita of me miter* of dub* or a**ociafion*. 273.
tchen the action *hon!d be for the /trice of tfood* mild and delirered. and 

when/or that of t/ood* ha rtf a i ned and mild, 273, 274. 
tchen a buyer i* deemed to it a re acce/tted the t/ood* a* a performa nee of 

the contract. 274.
htitjer, tchen entitled to reject the yoml*, mat/ do *o by yiring notice to the 

*eller, and need not, in générai, return them, lint may bare it to the 
*eller to fetch them, 271. 

pro/ierty in the yood*, when it /ut**e*, 271, 27.1.
*ale or return and mile on ajtproral. 275, 759. 
action, when pro/terty ha* not /ta**ed, for non-acccjttance, 275, 27(1. 
tchen no ntipnlation a* to price, a reanonah/e /trice i* to be im/dietl, 275. 
damage* in action for non-acceptance. 27(1. 277. 
action for non-delirery, 278, 279. 
mile* of good* to be delirered in inntnlment*, 277. 
effect of forbearance to claim dehrery or to make delirery, 278, 279. 
Court may order KtH'ci fic /terf or ma nee of contract* to délirer K/tecific or 

timertained yootf*, 279. 
rendor* Hen. 273. 276.
effect of de fault in /uiyment and of inmdrency, 277. 
mmle of pleading de fence* to action* of debt for the price of yoml* ; mere 

denial of debt not *ufiicient. 756. 7.17. 
a per*on ordering on credit prim A facie pledge* hi* men credit, 758. 
where yoml* are *old on credit, no action lie* for the price until the jteriml 

of credit ha* expired, 273, 758.
*ale of ymul* by dem-ription or mtnple, 281. 319. 321. 760. 
mile of yoml* with an exp re** tear canty, 311, 760. 761. 
condition* concurrent and precedent in mile*. 273. 760, 766. 
utipulation* a* to time of payment. tchen of thee**ence of the contract, 767. 
a crept a nee and recei/d under *. 1 of Stic of fioml* Act, 1893...(164. 
diutinction beticeeu acceptamv under *. 4 and acceptance a* a /ter- 

formante of the contrmi, 274.
And *ee FrAVDH, StAHTK OK; CAKUIKH* ; 1,1 KX ; MaBKKT ; 

SrOKI'AOE IS ÏKAX81TU ; 8KT-OEK ; WaUBASTY.
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SALE OF LAND, 
tintement* of claim :

by vendor for the price of land sold, 283. 
by vendor on a sale by private contract for not completing, 280. 
by vendor on a sale by auction for not completing, 280. 
by purchaser on a sale by private contract for not completing, and for a 

return of the deposit, 288.
the like for not deducing a good title, and for a return of the deposit, 288 

defence* :
denial of the contract, 708.
the like alleging further that the agreement was subject to a formal 

contract being approved, 709. 
defence of the Statute of Frauds, 003.
defence to an action against a purchaser for not completing that the 

plaintiff was not ready and willing to convey, 709. 
defence that the plaintiff had no title to the premises, 709. 
defence to an action for not completing a purchase that the plaintiff did 

not make a good title in accordance with a condition of the contract, 770. 
defence to an action against the vendor for not conveying the premises, 

where it was the duty of the purchaser to tender a conveyance for 
execution, that the plaintiff did not tender such conveyance, 770. 

defence to a like action that the defendant rescinded the contract under a
(tower contained in the conditions of sale, 770. 
once of fraud, tiôti.

counterclaim for specific performance, 771. 
defences to actions for specific performance, 772.

requirement* of the Statute of Frauds, 282, 663, 666. 
sale* by auction, 91, 282. 286, 287. 
when action for deposit lie* against auctioneer, 91, 287. 
vendor* obligation* a* to making out a gotul title, 282, 283, 769. 
purchaser* obligation* a* to preparing and tendering conveyance, 283 

770.
stipulation* a* to time, when of the cssciwc of the contract, 283, 769. 
deposit when a return may be claimed, 283, 284 
damage* on breach of contract, 284, 285.
after conveyance purchaser*' remedy is in general on the covenant*, 285. 
/nuition of vendor in possession after contract, 285. 
no concluded agreement for sale until the term* are ascertained expressly 

or by implication, 768.
when reference to formal contract to be prepared prevent* agreement 

being a concluded one, 768. 
power to rescind contained in condition* of sale, 770. 
effect of misrepresentation*, 771.
specific /performance, claims or counterclaim* for, when enforceable in 

the King's Dench Division, 771.
SAMPLE, 324,760.
SCHOOLMASTER, 

state me ids of claim :
by a schoolmaster for tuition, board, Ac., 289.
by a schoolmaster for removing a pupil without notice, 289,
removal of pupil without notice, 289.
pupil, moderate chastisement of, 923.

SEAL, 632, 633, 643, 644.
SEAWORTHINESS,

defence that the ship was not seaworthy, 692 
what seaworthiness is, 292, 293, 693.

See SllIPVINU.
SEDUCTION, 433, 879 : see Mast eu and Servant.
SEPARATION DEED,

defence that the deed illegally provided for future separation, 683.
a deed made upon an actual separation, settling right*, is not illegal, 

192. 6
molestation no a us o'er to claim on covenant in a separation deed to jay 

an annuity unie** expressly made so, 582,
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SERVANT. See Master and Servant.

defence of set-off in nn action for debt, 772.
defence, ns to part of a debt sued for, of a set-off to a like amount for the 

price of goods sold and delivered, 774.
defence to a claim for an admitted debt of svt-off of a part of a larger 

debt due, with a counterclaim for the balance. 775.
defence to nn action for debt of set-off upon a bill of exchange drawn by 

the defendant upon and accepted by tlie plaintiff and payable to the 
defendant, 776.

a like defence where the defendant is the indorsee of a bill accepted by 
the plaintiff, 776.

defence of a set-off on a promissory note made by the plaintiff and payable 
to the defendant, 777.

defence of a set-off on a promissory note indorsed by the plaintiff to the 
defendant, 777.

defence to an action bv an executor for debts due to the testator in his 
lifetime of a set-off of debts due from the testator in his lifetime to the 
defendant, 777.

defence to an action against an executor for debts due from the testator 
in his lifetime of a set-off of debts due to the testator in his lifetime, 
778.

defence loan action brought by a trustee in bankruptcy for debts due to 
the bankrupt of a set-off of debts due from the bankrupt before the 
bankruptcy, 778.

defence to an action brought by a trustee in bankruptcy for debts due to 
the bankrupt of a set-off of debts contracted by the bankrupt after the 
act of bankruptcy without notice, 77V. 

defence of a set-off on a bond, 77V. 
the like on a covenant, 78<b
the like upon a judgment of the High Court of Justice, 780. 
defence to an action by the assignee of a debt of set-off of a debt which 

became due from the assignor to the defendant before notice of the 
assignment, 781.

defence of a set-off for liquidated damages under a covenant or agreement,

a like form claiming a set-off for liquidated damages under a building 
contract, and setting out some of its provisions, 781. 

a like form claiming the amount by way of counterclaim, 88. 
defence to an action for the price of goods alleging that they were sold bv 

the plaintiff’s agent as apparent principal, and claiming a set-off which 
had accrued due from the agent to the defendant, 782. 

defence of a set-off of cross demands upon an account slated by agreement 
and p ivinent-of the balance, 747. 

reply of the Statute of Limitations to a defence of set-off, 728. 
statutes of set-off, 772.

distinction between net-off a d counterclaim, 534, 537, 538, 772, 773. 
set-off in general can be of liquidated debts only ; not of claims for 

unliquidated damages, ”, 72.
the debts must be mutual debts; Iwtu'cen the same /tardes and in the 

same rights, 772, 773.
effect of this rule as to joint debtors and joint creditors ; distinction as 

to joint and sereral debts, 538, 773. 
counterclaims, when pleadable in such cases, 53V, 773. 
equitable defences of set-off, 773, 774.
set-off or counterclaim in actions by or against executors, 538, 774, 777. 
set-off in actions by or against a company; effect of winding-up 

proceedings, 034, 035, 774.
set-off in actions between trustee in bankruptcy and creditors, 778, 77V. 
sc'-off of debts due from the bankrupt Inf ore defendant had notice of any 

art of bankruptcy, 77V.
a sufficient part of a debt to meet claim may be set off, and the residue 

may be used as a counterclaim, 774. 775.
set-off arising after action ; boa' pleaded, 775,
reply to set-off or eountrrelaim may state grounds of reply arising after 

action or offer délirer y of defence, 775.
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S K T- OK F—cout i h ued.
defendant not hound to plead net-off or counterclaim, hut ma y bring 

cronn-action, 77"».
particular* inu*t be giren of debt* nought to he net off, 77."».
*ct-off of money due on a bond munt be of the priueijuil and intercut 

really due, not the jienalty, 779, 780.
a mere jienalty u a nubject for counterclaim only, 781.
net-off of judgment debt ; how pleaded, 780.
net-off in actionn by annignee of debt, 781.
in what ca*e* defendant may plead net-off again*/ agent in action by 

principal, 782.
net-off of debt due from prineijial in action brought by agent an tru*tce 

for jirincijml, 788.
nolicitor may net off cout*, although he han not del ire red a nigned bill, 

791.

SHARKS,
ntatementn of claim :

for the price of share*, 290.
for du mages for not accepting shares, 290.
against a broker for not purchasing shares according to order, 139. 
for other forms by and against a stockbroker : nee Stock Exchange. M,
for claims by a company for allotment money or calls : nee Company, 151. 

defencen:
defence to an action for a call that the call xvas not duly made, 636. 
defence to a like action that the defendant was an infant, &c., 089. 
defence to a like action that the defendant was induced to become a share

holder by fraud, &e., 668, 659.
defence to an action for differences on the price of shares that the contract 

was a gaming or wagering contract, 667.
contract* relating to nale of nhare* in general regulated by unage of 

ntoch exchange on which it take* jilacc, 290. 
nhare* in joint *to< k bunking companien, 290. 
who nhonid pay call* ichen there in a nale, 21H).
damagen, meanure of, for not acce/ding or deli rering nhare* according to 

contract, 290, 291.
when the contract in to be deemed one of gaming or wagering, 668, 
Habilita of infant holding nhare*, 689.

,n*v stock Exchange.

SHERIFF,
ntatementn of claim :

against a sheriff for not levying under a writ of ft. fa., 476. 
against a sheriff for a false return of nulla bona to a writ of ft. fa., 477. 
by a landlord against a sheriff for removal of goods without payment of 

rent due, 478. 
defencen:

defence to an action against a sheriff for not levying denying the default 
in levying, 914.

the like denying that there were any go ids within the bailiwick, 914. 
the like alleging that the plaintiff countermanded the writ, 914. 
defence to an action for a false return of nulla bona denying the falseness 

of the return, 915.
defence to an action for not levying or for a false return denying the 

judgment, 915.
the like denying the process, 916.
the like denying the delivery of the process to the defendant. 916. 
defences by a sheriff to actions for trespass or eon version of justification 

under process, 898, 899.
conuolidution of law an to nheriff* by the Sheriff* Act, 1887...476. 
liability of nheriff or hin officer to jn naltien for minconduct, 476. 
jteriod of limitation for action for jienalty, 476.
nheriff, ichen guilty of minconduct in hin office, would *eem not entitled 

to the protection of Public Author'die* Protection Act, 1893...476. 
l ability of nheriff to action for damage* for neglect or default of hin 

offiirm, 476.
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SHERIF F—rouf i u ued.
art uni damage generally required to support nef ion aya i u*t sheriff for 

been eh of tint y, 471», 477. 
sheriff's fees a ml /mu min ye, 477.
irhen shérif must /hi y rent due before he re mores i/iuhIs neized, 478, VI5. 
execution of ti. fn. by sheriff, 477.
in net ion uyninst sheriff for not leryiny, or for n fnlse return, a judj- 

meut must be pro red in sup/mrt of the irrit, HI.*». 
imu/e of pleading in notions uyninst, for not leryiny or for a fat e 

return, VI I. VI o.
sheriff not liable for arrestimy under pnmess u person pririleyed from 

nr rest by reason of attending a Court of just ire, 177, 427.
See I'ltncKss,

SHIPPINH.
statements of claim :

for freight, 2V4.
the like against consignee named in bill of lading. 204. 
the like against indorsee of bill of lading. 2V0, 2V7. 
for lighterage, 2V7. 
for towage, 2V7.
by shipper against master, on bill of lading, for damage to goods, 2V7. 
by shipper against shipowner, on bill of lading, for damage and short 

delivery, 2VS.
by indorsee of bill of lading against shipowner for not delivering, 2V8. 
the like with alternative claim for loss through collision, 2VS. 
bv shipowners against indorsee of bill of lading for freight and demurrage, 

“as per charter party,” 2V8.
against charterer for freight under the charterparty, 2W. 
tlie like for demurrage under a charterparty, HOI.
by shipowner against charterer for detention beyond the demurrage da vs, 

801.
the like for not loading pursuant to charterparty. Hoi. 
for injury to ship and cargo by the defendant's negligent navigation of 

another ship. 480. 
defences, ,Vr.;

denials of allegations in a claim by shipowner against consignee for freight 
under bill of lading, 784.

the like in an action against indorsee of bill of lading, 784. 
defence to an action for damage to goods that the damage arose from 

excepted perils, 784.
reply to preceding defence that the negligence of the crew brought the 

excepted perils into operation, 785.
reply to same defence that those j»erils arose during an unauthorised 

deviation. 785.
defence that the damage arose from the bud condition of the goods when 

received, 022.
defence to action for damage and short delivery, 785.
defence denying that the defendant kept the ship on demurrage, 78ti.
defence to action for detention beyond demurrage days, 780.
defence denying detention where charterparty silent as to time. 78ti.
defence of cesser clause in charterparty, <80.
defence denying that the ship sailed pursuant to charterparty. 787.
counterclaim that the goods were delivered in a damaged condition. 787.
defence denying that ship was ready to load pursuant to charter]>artv,

defence that charterparty was cancelled pursuant to a clause therein. 788. 
defence that defendant was prevented from completing voyage by excepted 

perils. 788.
defence by shipowner, for U»ss or damage to goods, that the goods were 

within s. 502(2) of the Merchant Shipping Act, 18V4...78V. 
liability of carriers by sea, 2V2.
executions in bills of lading : their effect, 2V2. 784, 785. 
implication of scan art hi ness in contracts of affreight u en* at commence 

ment of royaye, 2V2. 2VH.
obligations of shi/mte ne rs to jmssenyern and to erra', 2VH,
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SHIPPING—continued,
what is meant by “ tea worthy," 293, 693,
when contract not by deed, either monter or mener may *ne for freight,m,
adra need freight and freight pro rata. 293, 787.
shi/uocners liability, how limited by statute. 293, 294. 789,
da moyen, meant re of 293.
nea traffic of railmyiy com/unties, 294.
bill of lading, 294. 29:», 296, 784. 78:,.
charier/tarty, 299. 300, 784—788.
effect of oledge of hill of lading, 29.1.
when inaorsement for ralue of hill of lading defeatn stoppage in fra unit n,

295.
how far nignatnre of monter to bill of lading bindn owner, 295,
hi I In of lading usually are in nctn, 296.
duties of shi/unener and charterer, 299, 300.
lay dayn. demurrage, 164, 300.
col I inion, Admiralty rule an to damagen, 479.
Admiralty rnle doen not a/i/dy to actioim under Fatal Accidents Act,

1846... i 7!*.
action ayainst Secretary of Hoard of Trade for compensation for vw- 

reasonable detention of sh ip, 479.
action neemn to lie for maliciously arresting a ship under process, 479. 
deviation, exceptions do not apply during, 785. 
construction of clauses for censer of liability of charterer, 786. 
no freight in general /myable if goods so damaged upon voyage as to be 

unmerchantable, 787.
when a delay in arriving at the /tort of loading will justify charterer 

in not loading ship, 787.
tvhen charterer just [tied in not loading ship, 787, 788. 
contract in charterpart y in general to carry subject only to the except ci 

bills, 788.
defence of compulsory pilotage, 916.

And see INSURANCE.

SHOOTING,
claim for disturbance of a right of shooting, 480.

defence stating illegality under the (iround dame Act, 1880...685. 
right of shooting, licence to slnutf, agreements as to slumting, 480. 
a collateral verbal promise to keep dawn game in consideration of tenant 

taking lease held enforceable, 480. 
effect of (Iround (lame Act, 1880...481,

8LAXDKK. See DEFAMATION.

SLANDER OF TITLE,
claim for injunction and damages for defamation of plaintiff, and of the 

machines sold by him, 481. 
what constitutes slander of title, 481. 
no action lies without actual damage, 481, 482. 
mode of pleading, /uttiiculars to he given, 482. 
limitation of action : the jteriod is six years, 482, 873. 
cause of action usually sur rires to executor, 482. 
injunction to restrain slander of title, 413.

SOCIETIES,
I. Hu i Idi ng societ irs :

commencement of claim by or against an incorporated building society, 
301.

statutes in force, 301.
rules must state how disputes are to be settled ; meaning of disputes,

90S.
when jurisdiction of the High (\mrt ousted bu the rules, 302. 
want of jurisdiction to tw pleaded generally, though in a clear case 

application may he made to stay the action, 789. 
effect of society receiving de/msits or hums in excess of its jmwers, 302. 
/tersonal liability of directors or officers of societies, 302,
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11. Friendly Societies :

commencement of claim by a friendly society, 302. 
statute in force, 302, 303.
mien muni stole the manner in which disputes are. to he nettled, 303. 
when jurisdiction of High Court ousted, 303.
want of jurisdiction may he pleaded, or in some cases action may he 

stayed, 789.
Il 1. Industrial and Prorident Societies: statutes in force, 301.
IV. Loan Societies : statutes in force, 301, 789.
V. Trade Unions :
commencement of claim by or against a trade union, 304, 

statutes in force, 304. 
general effect of statutes, 305.
their property is rested in trustees, who may sue or he sued concerning 

the property, right, or claim to property of the union, 301. 
may he sued in their registered name, 304. 
when trustees are made parties to actions, 304.
what contracts of unions Court has no jurisdiction to directly enforce, 304, 

305.
meaning of “ directly ” enforcing, 305.
where the main purposes of a trade union arc lawful, the association may 

maintain actions to enforce such purpose*, and is liable to he sued in 
respect of such purposes, 305, 789. 

as to when the jmrposes of a society arc illegal, 304, 305, 084, 789.
See Trade Disputes and Association.

SOLICITORS,
statements of claim :

by a solicitor for work done, &c., 305.
by a client against his solicitor for negligence, 300.
the like for negligent advice and misrepresentation as to investment, 307.

defences :
defence denying retainer, 789.
defence denying that the alleged work was done or payments made, 790. 
defence that the plaintiff was not a duly qualified solicitor, 790. 
defence that the plaintiff did not deliver a signed bill of costs a month 

before action, 790.
defence to claim by valuer for making a valuation for an action, 792. 

sum miry jurisdiction over solicitors, 305.
mode of pleading in actions against solicitors for negligence, 300. 
an unqualified person acting as solicitor cannot recover professional fees 

or disbursements, 790.
an untaxed hill may he specially indorsed upon the writ, 305. 
retention by client of bill for twelve months icithout taxation prima facie 

evidence that amount reasonable. 791. 
no privity of contract between the client and the to cn agent of the client's 

solicitor, 305, 300.
when solicitor may compromise a client's claim, 300.
liable if the compromises contrary to client's express instructions, 300.
a retainer need not he formal or express, 789, 790.
requirements of the statute as to a signed bill being delivered one month 

at least before action, 790, 791.
a solicitor may set off costs due to him although he has not delivered a 

hill of them, 791.
agreement by solliciter as to costs, 791.
a solicitor contracts to use reasonable skill, but he is not liable for an 

error of judgment upon a doubtful point of law, 300. 
solicitor is not by arranging for attendance of a witness, or employment 

of a valuer, or of the sheriff, for a. client, made personally liable to nay 
them, 792.

solicitor is by usage prima facie liable to the shorthand writer he employs 
in an action, 792.

SPECIAL INDORSEMENTS, 05—08.
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SPECIFIC PERFORMANCE, 58, 216, 279, 771 

SPIRITUOUS LIQUORS,
defence that the debt was for spirits sold in quantities of less value than 

twenty shillings, 684.

STAKEHOLDER, 91, 258, 287. 668.

STAMP,
on hill* or note*, a defect in stamp cannot in general he remedied after 

issue, 597.
stamp objection seldom pleaded ; lime raised, 597. 793. 
material alteration after issue, of hill or note or making of agreement in 

general render* fre*h stamp neccssarg, 608. 
foreign hills, 122. 
cheques, 125.
brokers' contract notes, 193.
contract* between principal*, outside broker acting a* dealer in share*, 

796.
marine policies, 198, 199. 
life policies, 206.
Jire policies, 208.
policies against accident or for paginent* during sickness, ,)*•<•., 209.

STANNARIES, 152, 153, 864.

STATEMENT OF CLAIM,
example of claim, defence, and lvply, 35, 36. 

commencements of claims, 
general form of claim, 42.
the like where there are several plaintiffs and defendants, 46. 
the like where there are alternative causes of action, 50. 
by a plaintiff who had sued by a wrong name, 59. 
against a defendant who had been sued by a wrong name, 59. 
amended statement of claim, 59. 
by a surviving joint contractor, 60. 
by a surviving plaintiff, 60. 
against a surviving joint contractor, 60. 
after change of parties, anil an order for new parties, 61. 
where one only of several defendants appears, and judgment has been 

entered against the others, 61. 
by a person suing on behalf of a class, 62.
where the action has been removed by certiorari from a County Court, 

64, 435.
where the action has been removed by certiorari from some other inferior 

Court, 64.
délira g of, when necessary, 42.
how del ire red, 14.
parties, mines of, 43.
number of the parties, 44.
character in which parties sue or are sued, 44.
parties under disabilities, 44.
the body of the statement of claim, 44.
joinder of cause* of action, 52.
the claim of debt or damages, 54—57.
relief other than damages or payment on debt, 58.
venue, 58.
time for delivery of statement of claim, 58. 
what facts must be pleaded, 45. 
particulars, 37, 45. 
amendment, 14.
the claim on the writ maybe modified or extended by the statement of 

claim without amending the writ, 51.
Sec Pleading in General; Particulars,and for forms in 

particular cases see the various headings.
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STATUTE OF FRAUDS. See FRAUDS, STATUTE of.
STATUTES OF LIMITATION. See Limitation, Statutes of.
STATUTORY AUTHORITY, 4.14, 859, 93Ü.

defence justifying under statutory |towel's, 930.
defence that the act tea* done under authority of a «tutate can mac 

.seldom he mixed under defence of Xot (îuilty by Statute, 881».
STAYING PROCEEDINGS,

until joinder of proper parties, 29, 522. 
where want of jurisdiction is clear, 789, 705.
stay of frivolous or unnecessary and oppressive action, 522, 523, 503. 
bankruptcy, when proceedings may be stayed in conseyuence of, 32, 99. 
compositions or arrangements, when proceedings stayed in consequence of, 

107.
judgment recovered in a foreign Conti, when a ground for, 705. 
winding-up of companies, a'hen proceedings stayed in conseyuence 

of, 035.
STIPULATIONS,

when to he implied in written agreements, 80, 83, 218, 221, 222, 745. 
tearranties implied on sales of goods, 310.
implied promises only exist in the absence of express stipulation, 230,709. 

STOCK EXCHANGE,
claim by a stockbroker for money paid, commission, &e., 308. 
claim by a stockbroker for differences, Ac., 309. 
claim against a stockbroker for differences, 310. 
against a stockbroker for not purchasing according to order, 310. 
against a stockbroker for wrongly closing the plaintiff’s account, 311. 
against brokers (outside) employed to buy and sell on the exchange for not 

so buying and selling, 312. 
claim for the price of shares, 290.
claim by vendor against purchaser for not accepting the shares, 290. 
defence to a claim by a stockbroker for commission and for differences, Ac., 

792.
a like defence setting out the terms of employment and alleging breaches 

of duty as broker, with a counterclaim for damages, 793. 
the like that the plaintiffs were employed to sell when there was a profit.

that they failed to do so, with a counterclaim for damages, 794. 
defence that the stockbroker wrongly closed the defendant’s account, 795. 
defence by outside brokers to claim for not buying and selling in accord

ance with the terms of their employment on the London Stock 
Exchange. 790.

duty of broker to establish for his employer privity of contract ivith a 
third person, 137, 138. 308.

contracts made with jobber on Lornlon Stock Exchange, 308. 
duty of broker to put before employer the identical terms which he yets, 

137, 138, 793.
duty of broker to use reasonable efforts and skill, 310. 
dutu of broker to render accounts, 309. 
broker must not buy from or sell to his employer, 138, 312. 
when customer may repudiate, 138, 312, 021, 022. 
persons employing brokers on the London Stock Exchange bound bg the 

rules, St., so far as not unreasonable, or contrary to law, or to the 
terms of employment, 137, 309. 

when employer may object to name passed, 308, 309. 
usage of brokers to lump contracts of several employers, 793.
«tamps on contract notes, 793, 790.
“ contango” and “ backwardation,” 309.
carrying over, 309.
closing accounts, 311, 795.
duty of employer to indemnify broker, 309, 195.
duty of employer to put broker in funds, 311.
where broker makes real contracts for his employer defence of gaming 

inapplicable, 792, 793. 
securities dejmsited as cover, 071, 795. 
outside brokers as dealers, position of, 790.
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STOWAGE IN TRANSITU,
defences of stoppage in transitu by an unpaid vendor, 82“».

indorsement for value of bill of lading, when it defeats the right to stop 
in transit, 295.

when the right to stop in transit mag be exercised, 825. 
transfer of document of title bg a person as owner or huger, when it. 

defeats the right to stop in transit, 870.

STRIKING OUT PLEADINGS, 11,13, 54,3.
SUBSTITUTED AGREEMENT, 755, 7ô(i.

SUGGESTION OF BREACHES, 133—180, 019.
SUGGESTION OF DEATH.

commencement of statement of claim suggesting the death of one of the 
plaintiffs, (i0.

the like by au executor continuing an action after the death of a sole 
plaintiff, 174.

the like against the executor of a deceased defendant, 175. 
change of parties on death, marriage, Sfc,, 8), 174.

SUNDAY TRADING, 797.

SUPPORT OF LAND,
statements of claims :

for damage caused by taking away the support of plaintiff’s land by 
mining, 485.

the like with an alternative claim for compensation under a lease, 485.
for damage to land and buildings. 48G.
for wrongful and negligent removal of support, 487.
the like where the working was under a lease giving a right to work mines 

subject to leaving support for houses, 487. 
for taking away from plaintiff’s house the support to which it was entitled 

from the adjoining house, 488.
the like against the owner of adjoining house, and the builders employed 

by him, 488. 
defences :

denial of plaintiff’s possession of premises, 1)1(1. 
denial of the removal of support, 1)17. 
defence alleging a l ight to let down the surface, 1)17. 
defence alleging title in defendant to make excavations, fce., complained of 

on condition of leaving support, which was left, 1)17. 
defence denying facts alleged by plaintiff as constituting his title to 

support, 918.
defence denying alleged damage, and alleging that the damage, if any, was 

not caused by the acts of defendant, 918. 
defence denying alleged damage arose from the acts of defendant, and 

alleging it arose from the acts of defendant's predecessor in title. 919. 
right to support, 488, 484.
mere possession will support action against stranger interfering with 

support of building bg adjacent land, 484. 
doubtful whet her ang nat ural right to support of subterraneous water, 484. 
damage is gist of action, and mag be denied, 484, 918. 
what damage is recoverable, 484. 
no cause of action until actual damage occurs, 874. 
the period of limitation dates from the damage, 874. 
fresh subsidences create fresh causes of action, 874, 918. 
sup/nui to land of adjacent and subjacent land is a natural right, 488,

statutes, deeds, or document* not to be construed to destrog natural rights 
without clear words, 487.

mode of pleading defence to claim in respect of acquired right of sup/tort 
to buildings, 918.

no defence that subsidence tmik place after defendant ceased to he in 
occupation, 485.

obligations between adjoining householders, 488. 
right to injunction, 484.
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SURETY. Sef Guarantees.

SURRENDER,
defence of a surrender, 710. 
the like by operation of law, 711.
as to what constitutes a surrender by operation of law, 710.

TAXES,
defence as to part of rent claimed of a deduction for property tax, 708. 

right to deduct property tax out of next payment of rent, 708. 
deductions by tenant of payments or charges on the land, 708. 
cases on construction of covenants with regard to rates, taxes, <$v\, 224.

TENANT IN COMMON,
when action for an account between tenants in common lay, 69. 
when one tenant in common of land may maintain trespass against 

another, 503.
when one tenant in common of a chattel may maintain trespass or con

version against another, 347, 500, 824.

TENDER,
defence of tender before action, 797.
reply that a sum larger than the amount tendered was due in respect of an 

entire cause of action, 799.
reply to a defence of tender before action denying that the defendant was 

ready and willing to pay the debt, 799. 
reply to a defence of lien of a tender of the debt before the detention or 

conversion of the goods, 8(58.
defence of tender where the tender was made by cheque, 799. 

defence of tender, what it is, 797, 798, 799. 
tender how and when to be made, 797, 798, 799. 
tender to or by one of several joint creditors or debtors is good, 798. 
with a defence of tender the money tendered must be brought into Court, 

798.
legal tender, what may be tendered, 799.
tender after impounding a distress'for rent too late, 379.
tender in case of distress damage feasant, 849.

TENDER OF AMENDS,
defence of tender of amends under the Public Authorities Protection Act, 

1893...919.
defence in an action for trespass by cattle of disclaimer of title, and 

tender of amends, 920.
statutes giving right to tender amends in cases of wrongs, 919, 920. 
right to tender amends given by the Public Authorities Protection Act, 

1893...901, 919, 920. '
the money tendered need not be brought into Court, 920. 
tender accepted as sufficient may be pleaded as an accord and satisfaction, 

920.
statutory defence to actions for trespass to land of disclaimer of title and 

tender of amends, 920.

THIRD PARTY,
form of third party notice,555.
claim by defendant against third party, 558.
defence of third party, 559.

third party procedure, 555—560.
applies only where defendant claims contribution or indemnity over 

against a third person or a co-defendant, 555. 
after appearance defendant may apply for directions, 55(5. 
power to direct mode of trial, or to order judgment, 4*<\, 556. 
liberty may be given to the third party to defend the action, or to take 

part in the trial, <$‘C., 557.
whether third party can bring in a fourth party as liublc to contri

bution or indemnity over, 557.
pleadings may be ordered to he delivered between third party and 

plaintiff, or between third party and defendant, 657, 558.
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1' 111K IJ l* A HT V —co/U i n ued.
married too man mat/ hr added ax third party in respect of separate 

property, 557.
application of th ird party procedure to the eaxe of a co-defendant liable 

for contribution or indemnity orer, 551).
TUI HD PARTY, RIGHT OH TITLE OF,

in what case* it may be set up by defendant, 347, 500, 502, 030, 037.
TICKET,

conditionf on ticket or coucher, when bindiny, 05, 140. 
through tickets, 140.
tea celling on railway without a ticket, law ax to, 030, 031,

TIME,
stipulat ion ax to time, when of essence of contract, 283, 707, 700. 
lane reckoned under It. 8. C., 1883... 17, 18.
month means calendar month in rules, 18 ; in bills of exchange, 108 ; on 

sales of goods, 275 ; on notice to Icare yicen to or by serrant, 247. 
month in other documents prima facie lunar month, it is said, 108. 
reasonable time, what is meant by, 143, 200. 
long mention, 18. 
time immemorial, 820.

TIME FOR DELIVERING PLEADINGS, 
general rules as to, 17—10. 
for d dire ring statement of claim, 58. 
for deli rering defence, 520, 521, 540.
for deli rering further defence of matter arising after delirery of a 

defence, 531.
for del ire ring amended defences and defences to amended statements of 

claim, 15.
for delirering reply and subsequent pleadings, 545, 548. 
hours for serrice of pleadings, 17.

TITLE,
mode of pleading title, 220, 232, 238, 400.

TITLE DEEDS,
detention of title deeds, who should sue for, 370, 371.

TITLE OF DIGNITY, 43.
TITLE OF PLEADINGS, 4.

TOLLS, 313.
instances of declarations under former system for market tolls and stallage, 

313.
TRADE,

statements of claim :
by vendor against purchaser of a business to recover the price, 313. 
by purchaser against vendor of a business for fraudulent misrepresentations 

as to the takings, 307.
by purchaser against vendor on sale of a public house business with 

alternative claims for fraud and breach of warranty, 300. 
by purchaser against vendor on a covenant to pay liquidated damages in 
"the event of his carrying on alike business within a certain distance, 242. 

by master against former servant for breach of agreement not to carry on 
business within a certain distance, 314. 

defence that the contract is void as being in illegal restraint of trade, 1183.
sale of goodwill, 313, 314.
contracts not to carry on a particular business, when and how enforceable,

242, 314.
restraint of trade, what contracts are illegal, (>82.

TRADE DISPUTES,
claim for damages and injunction against persons by threats, &c., procuring 

plaintiff’s servants and workmen to leave their employment, and his cus
tomers to leave dealing with him, 480.

3 YILL.
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TR A D KS L> IS PUT ES—ronti /mol.
for wrongfully and maliciously inducing servants or customers of plaintiff 

to break their contracts with plaintiff, 490. 
for damages to trade by a conspiracy. 491.
for damages and injunction for maliciously inducing and conspiring to 

induce i»ersons to break their contracts with, and to refuse to contract 
with, the plaintiff. 492.

claim for injunction to prevent watching and besetting. 494.
da mage to n laicful trade by the exercise of threatx of riolence lx a 

milite of netion, 489.
damage cauxed by interference without excuse with lawful contractual 

relations is a cause of action, 490.
a conspiracy to injure, carried out by unlawful means, cauxiny injury 

to the plaintif is a cause of action, 491. 
conspiracy when a y round of action, 491.
watching and besetting, when a ground of action for damages or for 

injunction, 491.
actions to prerent wrongful application of funds of a trade union to aid 

a strike not authorised by the union, 305.
See Societies.

TRADE FIXTURES.
defence justifying remora l of trade futures, 913.

TRADE LIBEL. .Sr Slander ok Title.
TRADE MARKS.

claim for the infringement of a trade mark, 494. 
defences to actions for the infringement of trade marks, 921. 
defence to an action by assignee of trade mark denying assignment, 921. 
defence to a like action that the trade mark was not registered, 921. 

statutes in force relating to trade marks, 494,495.
no action Hex for infringement of trade mark capable of registrationr 

unless it has been registered. 495, 921. 
prorisions of the Trade Marks Act, 1905...495, 921. 
actions for infringement of trade marks. 495. 490. 
registered mark, when assignable, 921. 
registration of assignment. 921.

TRADE UNIONS, 304,305: see Societies and Tkade Disputes.
TRESPASS,
1. To the Person, 

statements of claim :
for assault and battery, 490. 
for false imprisonment, 498.
against a railway company for assault and false imprisonment, 498. 
for assault in forcibly ejecting plaintiff from a meeting, 499 

defences, ,\Y. :
denial of assault alleged, 922. 
denial of arrest alleged, 923.
defence that trespass was caused by inevitable accident, 923. 
defence of leave and licence, 804.
defence that the acts complained of were done in self-defence, 924. 
reply thereto that plaintiff was lawfully endeavouring to prevent defendant 

from trespassing on plaintiff's land, and defendant thereupon committed 
acts complained of, 924.

defence by master and servant that acts complained of were done in defence 
of master's land, 924.

defence that acts com plaine l of were done by defendant in defence of his 
house, 925.

defence that acts complained of were done in defence of possession of goods,
ttft.

defence justifying an arrest and imprisonment on suspicion of felony, 92b. 
defence justifying assault in stopping an affray and to preserve the peace, 928. 
defence justifying imprisonment to prevent an assault on defendant and to- 

preserve the peace, 928.
defence justifying an arrest for a felony committed by plaintiff, 928.
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TU E S PASS—vont in tied,
I. To the Person—continued, 

defences, tÿe.—conti need.
defence by n milway company to an action for assault and false imprison

ment denying the charges, and alleging if committed by a servant of the 
company it was not within the scope of his employment, 930. 

defence by a railway company to an action for an assault in ejecting 
plaintiff from one of their carriages that he was unlawfully travelling 
without a ticket, 930.

defence justifying the detaining of a passenger, 930. 
defence justifying ejecting plaintiff from a public meeting, 931. 

trespass to the person ; battery, assault, imprisonment, 496—498. 
giving in charye to policeman, 497.
dixti action bet tree n très/mss and malicious prosecution, 497. 
imprisonment under legal process afterwards set aside, 497. 
liability of party and of solicitor, 497, 498. 
acts by command of Crown, 497.
matters of excuse or just if cation must be expressly pleaded in defence, 

922.
mode of pleading ; particulars, 922, 923, 533.
a'hat force mener of laud or yoodx may use against trespasser. 922, 924, 

925.
reply in nature of new assignment, use of, 922. 923, 924. 
a justification alleging acts sued for constitute a felony is not to be 

pleaded, 923.
moderate chastisement of pupil or apprentice, 923.
inevitable accident should be pleaded sjtecially, 923.
action does not lie for damages for forcible entry contrary to 5 Hie. 11,

st"t. I. e. 6...9S4,
but is said to lie for independent wrongs in course of sueh entry, 921. 
justification for an arrest and imprisonment hy a private individual, 920. 
just [finition imputing felony to plaintif', caution as to pleading. 928.
Un ihe by a constable. 920. 927. 
mode of pleading ; particulars, 927. 
reasonable and probable cause, 927.
statutory protection of public authorities and officials, 927. 
justification under process, 898.
prerious hearing of same matter resulting in dismissal or conviction, 

n'hen a defence, 929.
justification for expelling /meson from justices' or revision (hurt, or from 

church, 929, 9341, 932.
persons travelling on rail am y without a ticket, 930, 931. 
when passenger may or may not be detained, 930, 931. 
public meetings and liability of chairman, 931, 932. 
justification under Lunacy Acts of trespass to person, 933. 
limitation, period of, 933.

II. To (iihuIs. 
statements of claim :

for trespass to [goods, 499. 500. 
defences :

denial of the seizure complained of. 933. 
denial of the plaintiff's property in the goods. 933. 
defence of leave and licence, 934.
defence that defendant was joint owner of the goods with plaintiff, 824. 
defence justifying removal of goods encumbering defendant’s premises, 934. 
defence justifying taking and detaining of cattle which had strayed on 

defendant’s close, 934. 
defence under a bill of sale, 816.

a'hat constitutes an act of trespass, 499.
what possession necessary to maintain trespass, 500.
trustee, special property, right to possess, 500.
matters of excuse or justification must be specially pleaded, 935.
possession prima facie evidence of right, 500, 933.
alien a jus tertii may be set up, 500, 933, 934.
remoral of goods or cattle of another encumbering a close, 934.
mode of pleading defences ; justification as servant of another, 934, 935.
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Tit E S VA S S—ronti n ued.
III. To Land, 

tintements of elai m : 
for trespass to land, 501. 
the like claiming an injunction, 502. 
for trespass to a house and seizure of furniture therein, Suit, 
for trespass to coal, 504. 
for other forms for trespass to land, 604. 

de fences :
denial of the breaking or entry, 935. 
defence justifying under statutory powers, 936. 
denial of plaintiff's property in the land, 936. 
defence that the land was the freehold of defendant, 937. 
defence justifying under the authority of the owner, 938. 
defence stating defendant’s title under demise from person seised in fee, 

988.
defence by owner of a house and his servant justifying entering the house 

and removing plaintiffs goods. 938.
defence that the freehold belonged to plaintiff and defendant as tenants in 

common, and that the acts complained of were merely an exercise of 
defendant's rights as such tenant, 939. 

defence of leave and licence, 864.
defence to action for trespass by cattle of disclaimer of title and tender of 

amends, 920.
defences justifying the alleged trespasses, 940, 941.

tcesjuiss to land, what vonti it utes act of trespass ; breahing and entering 
501.

trespasses by animals, 501.
liability of owner of land for escape of water or Jilth artificially col

lected and lsept by him on his land, 453, 601. 
unintentional acts ; mist a he, 501, 920.
property subject to trespass ; incurjmreal rights ; meaning of term close, 

501.502.
to maintain action possessory title required; no action before actual 

entry, 502.
actual entry may relate bach to time of legal right to enter. 502, 
possession evidence of property ; jus tertii, 502, 935, 936. 
trespasses Itettoeen joint tenants, or tenants in common, 503. 
disputed possession ; possession follows the title. 503, 924. 938. 
forcible eviction ; forcible entry, 503. 
no jurisdiction in trespass to land situate abroad, 503. 
coal trespass measure of damages. 504. 
mesne profits, 233, 906.
justification under statutory powers or other matter of just ificat ion or 

excuse should be specially pleaded, 935. 936. 
protection by Public Authorities Protection Act, 1893, when applicable, 

901.
trarerse of property, e ffect of 936. 
liberum tencmentum, 937. 
justification under authority of owner, 938. 
rights of tenants in common and joint tenants, 939. 
leave and licence, mode of pleading, 939.
instances of justifications to abate nuisances, remove obstructions, A'c. 

940—942.

TROVE 11. See CoKVEBSION.

TRUCK A< TS, 775. 800.

TRUSTEE,
trustees may, in general, sue and be sued as representing the estate or 

property, 25.
jteriod of limitation in actions against trustees, where not fraudulent or 

dishonest, under the Trustee Act, 1888...723. 
express trust ; meaning of the term, 723.
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l SE AND OCCUPATION,
statement of claim for use aiul occupation of a house and Land, 21 A. 
defence of denial of the use or occupation, 70(1.
defence that the use and occupation were not by permission of plaintiff, 

707.
defence that the tenancy wn ader an express agreement, &c.. 707. 

action for une and oeevpa* », when it Hex, 215, 700.

VALUATION, 84. 85, 87, 702 : nee ABBITRATION.

VENUE OIL PLACE OF TRIAL,
place of trial in in all vanen fixed by an order, 58.

WAtiElt, 667 : nee (iAMixa.
WAIVER.

claim against a wrongdoer waiving the tort and claiming the proceeds as 
money received, 202.

reply (or defence) of waiver of notice to quit, 711. 
defence of waiver of a forfeiture, 714. 
defence to an action for conversion of waiver of tort, 824. 
reply of waiver to a counterclaim for liquidated damages, 804.

And xcc Bills of Bxchanok ; Conditions Phbckdkxt ; Rescission.

WARRANT, 808 : nee 1‘OLICK.

WARRANTY.
statements of claim :

for the breach of a warranty of a horse. 310. 
for breach of warranty and fraud on sale of a horse, 317. 
for breach of warranty of the quality of goods sold and delivered, with a 

claim for costs incurred in defending an action brought by a sub-vendee, 
818.

for breach of a contract to supply goods of a specified description, 319. 
the like where there has also been a breach by non-delivery of part of the 

goods sold, 281.
for breach of warranty on a sale of goods by description and sample, 320, 

321.
for breach of warranty on sale of goods by sample, 324. 
for breach of an implied warranty that goods sold and supplied by the 

defendant in the course of his business for a particular purpose were 
reasonably fit for that purpose, 322, 323. 

for breach of warranty of title and quiet possession on a sale of goods, 324. 
for breach of warranty and fraud as to its sanitary condition on letting a 

house. 224.
claim for misrepresentation on sale of a public-house business with alterna

tive claims for fraud and breach of warranty, 399.
defence» :

denial of warranty, 800. 
denial of breach of warranty, 800.
defence to an action for the price of goods sold by sample that the goods 

were not equal to sample, 760, 763.
defence to a like action that the goods were sold with an express warranty, 

and did not correspond with such warranty, 760, 761, 762. 
the like with counterclaims for special damages for the breach of warranty, 

761, 762.
codification of law of warranties by the Sale of (foods Act, 1893...315.
warranty in a contract collateral to the main purpose of the contract of 

xalc or other principal contract, 314.
what annotate to a warranty, 314. 315.
distinction between conditions and warrantien ; when buyer may elect to 

rescind for breach of condition or to claim damages for breach of 
warranty, 315.

riyhtn of buyer in canes of breach of nut r rant y : reduction of price ; 
action or counterclaim for damages, 315, 760.
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VV A RR A X T V —eonti n aed.
jin ml collateral irarrantg or pramixe mai/ hr proved, though principal 

contract ix in writing, 31 f>, 480.
action mai/ lie on xurh warrant 1/ ax to the xanitarq xta,c of a honxe on 

letting it, 224.
implied irarrantg or condition ax to i/iialiti/ or fitnexx, in what eaxex, 

3Hi, 322.
xtatntorif irarrantiex ; irarrantg of trade mark or trade dexeri/ition 

under the Merchandixe Mar lx Act, 1887, $c., 3 Hi. 
rale or exchange of xpeeife i/omlx ; opportunit g to inxpert, 3HI. 
icarranti/ hi/ agent or nerrant, when binding, 3Hi. 
apparent defectx not included in a general irarrantg, 310. 
irarrantg of xoundncxx of home ; irhat ix unxonnanexx ; qualijied irar

rantg, 3 Hi.
meaxiire of damagex in actionx for breach of irarrantg, 310, 317. 
xa le hg dexeri/ition, hg xample and dexeri/ition of gamin, 31V. 324. 
xale of good* hg pernon irhoxe huxincxx it ix to mahe or deal in xuch 

good*. 31V.
condition, irhen implied that the garni* are ft for the pnrpoxe far irliich 

then are bought, 322.
food for human conxnmption i* "good*.” within the Art, 322. 
condition of title to good* and irarrantg of quiet passes* ion, ,)'•<?., when 

implied under the Sale of (Joodx Act, 18V3 ; peer ionx lair. 324. 
irhat implied irarrantg on xalex hgpawnhroherx offorfeited pledge*. 324. 
no implied irarrantg of title on xalex of good* taken in execution or nude 

a dixtrrxx, 324. 825.
See Sale of Hoods.

WARRANTY OF AUTHORITY. Xr Ad ENT ; Company.
WASTE,

xtatementx of daim :
for voluntary or commissive waste in a dwelling-house, 505, 
for permissive waste in a dwelling-house against a tenant for years, bound 

by the terms of his tenancy to repair, 508. 
for voluntary waste in woods, hedges. Ac.. 508. 
other forms, 508. 

defence* :
denial of waste. 943.
defence to an action by a landlord denying the tenancy, 943. 
defence to an action by a landlord against his tenant for removing fixtures 

from a dwelling-house justifying the removal of them as tenant’s 
fixtures, 913.

the like in respect of trade fixtures erected and affixed by the tenant, 913. 
rid untar g or eommixxire iraxte ; jicrmixxire mixte, 505. 
irhat amonntx to iraxte, 505, 500, 943.
action, for iraxte; at common lair; hg xtatnte ; againxt whom it lie*,

506, 507.
who mag une for iraxte, 500. 507.
one lie mon mag *ue on behalf of nil having xame interest, 5<>7.
equitable iraxte ; action for, irhen it Hex, 507.
meaxiire of damage* in actionx for iraxte, 507.
injunction, when granted, 507, 508.
ameliorating iraxte, 508.
working mine* opened before tenu nag ix not iraxte, 943.
Statute of Limitation*, 943.

And xee Reversion.
WATER AX1> WATERCOURSES.

xtatementx of claim :
for disturbance of the plaintiff’s natural right to the flow of a stream by 

obstructing and diverting the water, 511. 
for disturbance of a prescriptive right to the flow of water for a mill, 513 
for penning back the water of a stream on to the plaintiff’s land, 513. 
by a riparian proprietor for a nuisance by pollution of the water in a river, 

claiming an injunction and damages, 514.
againxt a water work* coaming for wrongfull g erecting a reservoir anil 

for polluting a stream, 515.
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WATER AND WATERCOURSES continued, 
defences :

denial of the acts complained of. 580, 04(>.
defence t<i an action for disturbance of water rights denying plaintiff's 

possession of t he land, &c., 048.
defence to a like action by a reversioner denying the reversion, 045. 
denial of the right to the watercourse, Ac., 045.
defence of a right under the Prescription Act, 1882, to use the water for 

agricultural purposes, 045. 
the like to use the water for a mill. 045.
defence of a prescriptive right at common law to use the water for a 

mill, 045.
defences to an action for the pollution of water. Ac.. where plaintiff claims 

an injunction and damages, 040.
right* of riparian proprietor in respect of the flow of natural xt reams 

am! the nue of the water, 508, 500. 
xurh rights are subject to like rights of other riparians, 500. 
ownership of bed of stream ; of bed of narigable tidal rirent, 500. 
rif/htx acquired by y rant or by prexcription at common law or under the 
'statute, 609.

actions for diverting or abstracting the water, or obstructing its flow, AY.; 
when they lie, 500.

miter not running in defined xt reams ; under;/round water, 481. 510. 
rights of riparian owner not yraniable to non-riparian, 500. 
mining operations, AY., causing flooding of adjoining mines or land, 

when actionable, 510.
landoicner artificially bringing water on to his laud prima facie liable 

for injury to neighbour from its escape, 510. 
effect of statutory authority in absence of negligence, 510. 
acquired right of discharging water on to another's land, 511. 
artificial streams of water, rights in relation to, 511. 
natural xt reams in artificial channels, 511.
express and implied grants and rexer rat ions of water right x, 511. 
actionx by rererxioners, 511.
claim for disturbance of water rights, how pleaded ; when the ground 

for claiming the right must be stated ; mode of stating the right. Ay., 
511,512.

pollution of stream, when actionable ax a nuisance, 514. 
injunction, when claimable in such cases, 514.
neglect of sanitary authority to drain is no ground if action by an 

individual injured, 514.
pincers of County Courts under Hirers Pollution Acts, 514. 
actions for disturbance of prescriptive rights ; mere general denials of 

the right insufficient, 048. 044.
defences on the ground of rights acquired under Prescription Act, '044. 
the enjoyment under s. 2 must be as of right, 044. 
defences of prescription at common law. 044. 
defences of lost grant, 044, 050.
defences of justification under a statute, 454. 035, 030, 044. 
removal of obstructions from public navigable river, 044.

WAYS,
statements o f claim :

for obstructing a private right of way. 517.
for placing on a highway an obstruction over which the plaintiff fell, 408. 

457. 
defences :

denial of plaintiff s possession of a messuage or land in respect of which 
the right of way is claimed, 040.

denial of an alleged title by enjoyment to a right of way and averment 
that the user was not of right. 047.

defence of a private right of way under the Prescription Act, 1832...047. 
a like form specifically justifying the removal of fences, and other alleged 

acts of trespass, 048.
defence of a private right of way by prescription at common law, 048. 
defence of a private right of way by non-existing grant, 040. 
defence of a private way of necessity, 051.
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WAY S—vont i n ued, 
defences—co/tti n ued. 

defence of n public right of way, 952.
a like defence specially justifying the removal of obstructions, 952. 
reply to a defence of right of way that the acts complained of were in 

excess of the alleged right, Ace., 1)53.
reply joining issue on the defence, and further stating that the matters 

complained of include other acts than those admitted by the defence, 954. 
MV/#/, public nnd private ; action foe obstructing, 517. 
obstruction of public wag actionable in respect of special damage ontg, 

451 4ft?. '
mode of pleading rights of ant g ; the ground of claim should he stated, 

and u'here a pci rate right of wag is claimed the termini should hr 
stated, 517,1)52.

purposes for which wags mag be used ; distinction beticeeu a'ugs bg user 
and amgs bg express grant, 517.

grants of am gs, when implied ; express reserrations of am gs, 517. 
defences to actions for obstruction of wags, ho a' pleaded, 940. 
non-repair of public or pci rate am g, deriation adieu justifiable, 94<i, 1)47. 
grantor of am g not bound to repair at common laic, 94(i. 
provisions of s. 2 of the Prescription Art, 1832 ; enjogment must be as of 

right, and user fair! g continuous, 1147. 
interruption means adrerse interruption, 947. 

justifications under rights of am g ; laac pleaded, 947, 948. 
justification bg a serrant ; hoir pleaded, 949.
defences under s. 2 of the Prescription Act, 1832, pleading right bg 

enjogment for different periods, 947, 948. 
defence of right of am g bg prescription at common law; in u'hut cases 

applicable, ,ÿc., 948, 949.
defence of right of am g bg lost grant ; hoir pleaded ; e ride nee, 949,1)50. 
express grants or reserrations of rights of am g ; construction ; mode, of 

pleading, 517, 950.
grant bg owner of the two tenements, what it passes, 950.
am gs of necessity, what, and how pleaded ; extinguishment, 951.
in pleading a public right of n ag, the termini need not be stated, 952.
limited dedication of high am g ; qualified right, #c., 952.
public high am g mag cease to he such, 952.
no estop/tel bg precious judgment against plaintiff on indictment for 

obstructing. 952.
defences justifying remoral of obstructions from public highway or from 

public navigable rirer, 944.
effect of joinder of issue, whether express or implied, on defences of right 

of amg, 953, 954.
reply in the nature of a uric assignment, 551, 953. 
leave and licence, adrisable to reply it sjwcially, 954.

WHARFINGER, 93: see Bailmusts.

WIFE. ,s<v Husband and Wife.
WILL. iSee Executors and Heirs and Devisees.
WINDOWS. tSee Lights.
WITNESS,

statement of claim against a witness for not attending in pursuance of a 
subpoena, 518.

defence to the above action that the testimony of the defendant was not 
material, 955.

witness may sue the party bg whom he is subpoenaed for h is expenses, 325.
solicitor is not in general liable for those expenses, 325.
conduct money pa id mag be recovered bach if witness fails to attend, 325.
remedies against witness for not attending on subpoena, 518.
remedy bg action for damages ; actual damage must be shown, 519.
privilege of witness as to defamatory statements, 835, 830.
privilege from arrest, 427, 477.
a witness is entitled to require a reasonable sum to be paid him for his 

expenses of attending a civil action, 955.
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WORK,
dut entents of claim :

for work donc and materials provided, 325, 327.
by a servant against a master for salary or wages due, 240.
by an agent for remuneration for work done, 72.
the like by an auctioneer, 91.
by a broker for commission, &c., 137.
by a carrier for the carriage of goods, 141, 147.
by a medical practitioner for medical attendance, &c., 251.
by a solicitor for work done, &c., 305.
by stockbrokers for work done in purchasing shares for commission, 308. 
the like in purchasing, selling, and carrying over shares, 309. 
for preventing plaintiff completing a contract for work, 327. 
for work under contract with alternative on a quantum meruit, 328. 
for using bad materials, &c., 329, 330.
against a coach maker for not using reasonable care and skill in repairing a 

carriage, 330.
against an architect for negligent work, 331. 
against a solicitor for negligence, 300. 
against a medical attendant for negligence, 438. 
for liquidated damages on a building contract, 243.
by a master against workmen or others for wrongfully procuring his 

servants to break their contracts with him, or for illegally conspiring to 
hinder the master's customers from dealing with him : see Tmade 
Disputes. 

defences, SfC. :
defences that the alleged work was not done, 801. 
defence to an action for work done, &c., denying the request, 801. 
defence that the work was done so negligently and improperly as to be of 

no value, 801.
defence with counterclaim for damages for using inferior materials and 

not completing the work according to contract, 802. 
defence that payment was only to be made on the certificate of the archi

tect, and that he had not certified, 802. 
defence that extras were only to be paid for if ordered by the architect in 

wilting, and that the claim is for extras not so ordered, 802. 
defence and counte claim to an action for work and materials, 803. 
reply to the preceding defence and counterclaim, 803. 
set-off of liquidated damages due under a building contract, 803. 
defence to a claim on a building contract stating non-performance of a 

condition precedent and counterclaim for penalties and breach of con
tract, 804.

defence that the plaintiff was employed subject to conditions not fulfilled 
and counterclaim for damages, 800. 

a like defence and counterclaim, 808.
defence and counterclaim to a claim by a sub-contractor for the plumbing 

work, 810.
defence to claim by architect with counterclaim for negligence, 812. 
defence to claim for work against a part owner of a ship who denies 

liability, 813.
claims for work done, Sr., when applicable and how pleaded, 325. 
claim for materials ; when recoreruble as goods sold, 325. 
ordinary contracts for work and materials not within s. 4 of the Sale of 

floods Act, 1898...886.
work done under special contract, but not according to its terms ; right 

to reject ; what amounts to acceptance, 320. 
where remuneration contingent on completion, no claim for part-perform

ance, unless completion is prerented by the employer, 320. 
effect of revocation of employment before completion, 320. 
architect's certificate, when a condition precedent, 320. 
action where certificate withheld by wrongful collusion of employer and 

architect, 320.
when architect acts as arbitrator he cannot be sued for négligence in 

givina his certificate, 327.
implied contract by trader or aiiificer to use reasonable skill, 330, 831. 
no claim for work, where useless from want of proper skill or care, 331.

3 zn.b.
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W ORK—continued.
implied contract for reasonable price, where no price fixed, 801.
negligence and inferiority of work ; when a defence pro tanto, 801.
counterclaim on that ground, where express, contract ax to price, 801.
building contracts, effect of raciaux ordinary stipulations therein, 32(5.327, 

802, 803.
stipulation in building contracts that no payment for extras unless 

ordered in writing. 802.
xtipulation for liquidated damages for delay ; in what cases a defence 

that the delay was caused by actx or defaults of the employer, 803.

WORKMEN,
injunction to restrain illegal acts of, 489, 492, 494.
Émplayers' Liability Act, 1880... 4 35, 880, 881.

See Master and Servant ; Certiorari.
WORKMEN'S COMPENSATION ACTS, 1897,1900,

defence of award under the Workmen's Compensation Act, 1897...881. 
defence of claim and acceptance of compensation under the Workmen's 

Compensation Act, 1897...882.
defence that the workman was a party to a scheme within s. 3 of the 

Workmen’s Compensation Act, 1897...882.
proceedings to obtain compensation under the Workmen's Compensation 

Acts, 1897, 1900, cannot be taken in the High Court, 43(5.
infant workman not barred of his common law rights, where it is not for 

h is benefit, by agreement or by acceptance of compensation under those 
Actx, 859.

award or scheme under those Actx. effect of 881.
extension by the Act of 1900 to workmen in agriculture in some cases

881.

WRIT. See Process ; Sheriff ; Writ of Summons.

WRIT OF SUMMONS,
special indorsement, C5 : see Special Indorsements.
general indorsement ; mai/ be altered, modified, or extended by statement 

of claim subsequently del ire red, 51. 
renewal of wr it, 721.

WRITING.
in actions on contracts the pleading or particulars should show whether 

the contract was in writing, or verbal, or implied, and give its date 
and description, 7, 38,80.

See Agreements ; Deed ; Frauds. Statute of ; Limitation. 
Statutes of ; Particulars.

WRONGS,
mode of pleading statements of claim in actions for wrongs, 45, 40 ; and 

see Statement of Claim.
mode of pleading denials of acts, <$r., complained of in actions for 

wrongs, 529.
distinction between actions for wrongs and actions on contracts, 2, 3, 45, 

139.
effect as to costs under the County Courts Acts, <$r., 3, 139.

THE END.

BKADHVIIY, AUNIW, & CO. LD., HUNTERS, LONDON AND TUNBRIDGE.


