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EXTRADITION OF CRIMINALS.

Jurists are divided upon the question, how
far a sovereign state is, independently of treaty
obligations, bound to deliver up persons
charged with crime committed in another state,
upon the demand of the foreign state.

Some writers maintain the doctrine, that
ccording to the law and usage of nations,
very sovereign state is obliged to refuse an
sylum to individuals accused of crimes affect-
ng the gencral peace and sccurity of socicty,
nd whose extradition is demanded by the
overnmient of that country within whose
urisdiction the crime was committed.

Others, maintain that the extradition of

ersons accused of crime, independently of
'aties, is not a matter of obligation but of

omiy, anG they refer to the fact of the exis- !

ence of so many special treaties respecting
his matter, as conclusive evidence that there
§ no gencral usage among nations, constituting
perfect obligation and having the force of
2, properly so called (see Wheaton's Inter-
ational Law, 6 Edn., p. 176).

The opinions expressed by cminent jurists
n the English House of Lords, respecting the
straditon treaty with France, is strong to
how that the law of England coes not

'
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recognize the obligation of the British Govern-
wment to surrender fugitives accused of crime
committed in foreign countries, in the nbaence
of a treaty or statute providing for and auth-
orizing the same (per Macaulay, C. in
Regina v, Tubbee, 1 U. C. Pr. R, 102, 103y,
Such also is the doctrine which, at an carly
period, was maintained by the Govesament of
the United States, and has since been con-
firmed by judicial authority in the American
Courts of Justice, both State and Federal (sce
Wheaton's International Law, 177).

v
LTINS

This being so, the necessity of a treaty on
the subject betweea the Governments of Gireat
Britain and the United States, was feltat a
vary carly date. The first treaty between
these two great powers, was made on 19th
Norember, 1794, commonly called * Jay's
Treaty” and related only to criminals accused
of murder and felony, but as it has long since
been superseded it is unnecessary to say more
about it. The next was that commonly called
the Ashburton Treaty, or Treaty of Washing-
ton, signed at Washington on 9th August,
1842, by Lord Ashburton on behalf of the
British Government, and Daniel Webcter on
behalf of the Government of the United States.
The ratifications were exchanged at London on
12th October following. It relates to many
subjects? besides the giving up of fugitive
criminals from justice, but with the latter only
are we at present concerned.

The tenth article reads as follows: “Itis
agreed that Iler Britannic Majesty and the
United States, shall upon mutual requisitions
by them, their ministers, officers or authoritics
respectively made, deliver up to justice all
persons who being charged with the crime of
murder or assault with intent to comwmit
murder, or piracy, or arson, or robhery, or
forgery, or the utterance of forged paper
committed within the jurisdiction of either,
shall seck an asylum or shall be found within
the territorics of the other ; provided that this
shall only be done upon such evidence of
criminality as according to the laws of the

! place where the fugitive or person so charged

shall be found, would justify his apprchension
and commitment for trial, if the crime or
offence had heen there committed, and the
respeetive judges and other magistrates of the
two governments, shall have power, jurisdic-
tion and authority upon complaint wmade under
oath, to issuc a warrant for the apprehension
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of person so charged, that he may be brought
before sach judges or other magistrates respece-
tively, to the end that the evidence of crimin-
ality may be heard and considered, and if on
such hearing the evidence be deemed suflicient
to sustain the charge, it shall be the duty of
the examining judge or magistrate to certify
the same to the proper executive anthority,
that a warrant may issue fer the surrender of
such fugitive. The expense of such apprehen-
sion and delivery, . all be borne and defrayed
by the party who makes the requisition and
receives the fugitive”

It i« provided by the cleventh article of the
treaty, that the tenth article shall continue in
force until ome or other of the parties shall
signify its wish to tevminate it, and no longer.

No sooner was this treafy ratificd than it
was deemed necessary for each of the contract-
ing partics to have legislation, for the purpose
of carrying into complete effect the agree-
ment, as to the render of fugitive criminals
from justice,

The English Legislature, on the 22nd
August, 1813, passed the 6 & 7 Vie,, cap. 76,
intituled “ An Act for giving effect to a treaty
between Iler Majesty and the United States
of Awmerica, for the apprehension of certain
offenders. It first recites the tenth article of
the treaty. 1t next recites the expediency
that provision should be made for carrying
the agreement into cffect, and then provides:

** That in case requisition shall at any time
be made by the authority of the said United
States, in pursuance of and according to the
said treaty, for the delivery of any person
charged with the crime of murder, or assault
with intent to commit murder, or with the
crime of pivacy, or arson, or robbery, or
forgery, or the utterance of forged paper, com-
mitted within the jurisdiction of the United
States of America, who shail be foand within
territories of ler Majesty, it shall be Jawful
for onc of Her Majesty’s principal secretaries
of state, or in_Ireland for the chief secretary
of the Lord Licutenant of Ircland, and in any
of ller Majesty’s colonies or possessions abroat
for the officer administering the government
of any s.uch colony or possession, by warrang
under his hand and scal to signify that such
requicition has been so made, and to require
all justices of the peace and other magistrates
and officers of justice within their several
Jurisdictions to govern themselves accordingly,
and to aid in apprehending the person so
accused, and committing such person to gaol,
for the purpose of being delivered up to justice
according to the provisions of the said treaty ;
and thereupon it shall be lawful for any justice

(

of the peace, or other person having power to
commit for trinl persons accused of crimes
against the Iaws of that part of Her Majesty’s
dominions in which such supposed offender
shall be found, to examine upon oath any
person or persons touching the truth of such
charge, and upon such evidence as aceording
to the laws of that part of IHer Majesty's
dominions would justify the apprehension and
committal for trial of the person so accused if
the crime of which he or she shall be so
acensed had been there committed it shall be
‘e. . orsuch justice of the peace or other
person having power to commit as aforesaid,
to issuc his warrant for the apprehension of
such person, and also to commit the person so
accused to gaol, there to remain until delivered
pursuant to such requisition as aforesaid.”

It enacts “that in every such case, copiesof
the depositions upon which the original war.
rant was granted, certified under the hand of
the person or persons issuing such warrant and
attested upon the oath of the party producing
them to be true copies of the originul depasi-
tions, may be received in evidence of the
criminality of the person so apprehended.”

“ And further, that upon the certificate of
such justice of the peace, or other person
having power to commit as aforesaid, that such
supposed oftender has been so committed to
gaol, it shall be lawful for one of Her Majesty’s
principal secretaries of state, or in Ireland for
the chief secretary of the Lord Licutenant of
Ireland, and in any of ler Majesty’s colonies
or possessions abroad for the ofticer adminis.
tering the government of any such colony or
possession, by warrant under his hand and
seal to order the person so committed to be
delivered to such person or persons as shall be
authorized in the name of the said United
States to receive the person so cotnmitted, and
«0 convey such person to the territories of the
said United States, to be tried for the crime
of which such person shall be so accused, and
such person shall be delivered up accordingly,
amd it shall be lawful for the person or persons
authorized as aforesaid to hold such person in
custody, aund take hum or her to the territories
of the said United Sto.es, pursuant to the said
treaty ; and if the jerson so accused anall
escape out of any cus.ody to which he or she
shall be committed, o to which he or she
shall be delivered as aforesaid, it shall be lawful
to retake such person, in the same manner as
any person accused of any crime against the
laws of that part of Her Majesty’s Dominions
to which he or she shall so escape may be
retaken upon an escape.”

Next it enacts, “that where any person who
shall have been committed under this Act, to
remain until delivercd up pursuant to requisi-
tion as aforesaid, shall not be delivered up
pursuant thereto, and conveyed out of Her
Majesty’s dowinions within two calendar
months after such Committal, over aud abore
the time actually required to convey the
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prizoner from the gaol to which he or khe was
committed by the veadiest way out of Her
Majesty™s dominions, it shall in every such
case be lawful for any of Her Majesty’s
Judges in that part of Her Majesty’s Domin.
ions in which such supposed offender shall be
in custody, upon application made to him or
them by or on behalf of the person so com-
mitted, and upon proof made to him or them
thit reasonable notice of the intention to
mahe such applicatiocn has heen given to
some or one of Her Majesty’s Principal Seere-
taries of State, or in Ireland to the Chicef
Seeretary of the Lord Lieutenant of Ireland,
and in any of Her Majesty’s Colonies or pos-
sessions abroad for the Officer administering
the Government of any such Colony or pos-
ses<ion, to order the person so conumitted to
be discharged out of custody, unless sufiicient
cause shall be shown to such Judge or Judges
why sach discharge ought not to be ordered.”

Section five enacts, “that if, by any law
or ordinance to be hereafter made by the
local Legislature of any British Colony or
possession abroad, provision shali be made
for carrying into complete effeet within such
Colony or possession the objects of this present
Act, by the substitution of some other enact-
ment in Jicu thereof, then it shdll be competent
to Her Mujesty, with the advice of Her Privy
Council, (if to Her Majesty in Council it shall
seem meet, but not otherwise,) to uspend the
operation, within any such Colony or posses-
sion, of this present Act o long as such sub-
stituted enactment shall continue in force
there, and no longer.”

In 1849 our Colonial Legislature passed an
Act entitled, “ An Act for better giving effect
within {his Province, to the Treaty,” &c. It
recites the tenth article of the Treaty, and
further, **that certain provisions”™ of the 6
& 7 Vie. cap. 76, “ have been found incon-
venient in practice in this Provinee,” and
“more especially that provision w hich requires
that befure any such offender as aforesaid
shall be arrested, a warrant shall issue under
the hand and scal of the person administering

the government, to signify that such requisi- |

tion ax aforesaid hath bLeen made by the
authority of the United States,” &c., *“inas-
much as by the delay occasiored by compli-
ance with the said provision, an offender may
have time afforded him for clading pursuit.”

1t then ecnacted, *that it shall be lawful
for any of the judges of any of Her Majes-
ty's superior courts in this Province, or for
any of Her Majesty’s justices of the peace
in the same, and they are hereby severally
vested with power, jurisdiction and authority,
upon complaint made under oath or affirma-
tion, charging any person found within the
limits of this Province with baving committed,

within the jurisdiction of the United States of
America, or of any of such States, any of the
the crimes enumerated or provided 6y by the
il treaty, to issue his warrant for the appre-
hension of the person so chargel, that L way
be bronght before such judge or <neh justice
of the Peace, te the end that the evidence of
eriminality may be heard and considered; and
if, on such hearing, the evidenee be deemed
sufficient by him to sustain the ch ze aceord-
ing to the laws of this Provinee, if the offence
alleged had been committed therein, it<hull be
his duty to certify the same, together with a
copy of all the testimony taken hefore him, to
the Governor or Licutenaut-Governor of this
Pravince, or to the person administering the
government of the smne for the time being,
that « warraut wmay issue, upon therequisition
of the proper authorities of the smd nited
States or of any of such States, for the marren-
der of such person, according to the ~tipula-
tions of the said Treaty; and it shall Le the
duty of the said judge or of the said Justice
of the Peace to issue his warrant tar the com-
mitment of the person so charged 10 the
proper Gaol, there to remain until ~uch sur-
render shall be made, or until such person
shall be discharged accurding Lo faw.”

It then in effeet enacted scetions 2, 3 and 4,
of the English Act, with this addition, that
section 2 of our Act sanctioned & 1¢quisition
from the United States, *or any of such
States.”

The Queen afterwards with the advice of
Her Privy Council, suspended the operation
of the 6 & 7 Vie. cap. 76, within the Colony
of Canada, so long as our substituter enact-
ment (12 Vie. cap. 19) should cou.daue in
force and no longer.

This was the state of our law till December
5th, 1859, when the 12 Vi, cap. 19, was
carried into the Consolidated Statutes, as
chapter 19 of Canada. It being dedared that
the * Consolidated Statutes shall uot be held
to operate as new laws, but shall be construed
and have cffect as a consolidation and a~ decla-
ratory of the law as contained in the ~aid acts,
and parts of acts repealed, and for wlich the
Consolidated Statutes are substituted” (cap.
29, sec. 8); it was deemed unneccssary to
procure a further order from the Queen in
Council, still suspending the opceration of the
6 & 7 Vic. cap. 76.  So the law continued till
1861, when, in order to give stll better effect
to the treaty, it was deemed cxpedient by the
Legislature to allow only certain magistrates,
qualified beeause of their position aud hnow-
ledge of law, to act in carrying out the pro-
visions of the treaty, so as to avoid if possible
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the consequences of the blunders of ignorant
or incompetent magistrates.  Accordingly,
sections 1, 2 and 3 of the Consolidated Statute,
chapter 89, were repealed amd new provisions
substituted, framed with the view we have
mentioned.  The right of any one of the
States of the Union to make requisition
ceased by the same act to be sanctioned.
There were other alterations in language sub-
servient to the design of the a~t of little con-
sequence, and which we have not space at
present to notice.  The Iatter act in due
course, and as a matter of precaution, receivid
the sanction of the Queen in Council, at a
Court holden at Balmoral on October 11, 1861,

Thus we have in general terms presented to
our readers the tenth article of the Ashburton
Treaty, and our legislation in reference thereto
down to the present time.

We now propose to examine the language
of the article of the T'reaty itself by the light
of adjudged cases.

The treaty is a contract between two sove-
reign states.  Like other contracts, it must be
so construcd that effect be given to it, and
to cvery word of it, with a view to the
carrying out the object of the partics. That
object is to punish crimej and subordinate
thereto to apprehend, try and punish fugitive
criminals.  Crime is loca;, and, in general, can
only be punished in the country where com-
mitted.  Criminals endeavour to evade the
punisinnent due to crime, and so at times flee
from the jurisdiction that has the power to
punish, into the territory of some adjacent
power. The mutual obligation of the treaty
is the surrender of such fugitives, But this

cannot be done without machinery, and the |
maclinery cannot be put in motion without !

expense. lence we find in the treaty, Lesides
the gencral obligation to deliver fugitives from
criminal justice, stipulations in regard to the
machinery {o be used, and provisions for the
payment of all expenses attending the same.

The article of the treaty therefore may be
considered in a three fold aspect. 1. The ob-
ligation. 2. The machinery; and 3. The
expense.

1.—Tue Osuication,

The {wo nations agree that, upen “ mutual
requisitions by them or their ministers, officers
or authorities, respectively made”—that is, on
a requisition made by the one government, or

upon the othier—the governmment upon whom
the demand is thus made shall deliver up to
justice; &e. In other words, on a demand
made by the authority of cither government
on the other, the fugitive shall be delivered
up.  This is theexact stipulation entered into
when plainly interpreted.  Ttis a comp et be.
tween two nations, in respeet to a m .or of
national concern—the punishment of criminal
offenders sgainst their laws. The duty or
obligation entered into is the duty or obliga-
tion of the respective nations; and cach is
bound to see that it is fulfiled, and each ig

© responsible to the other in cuse of a violation.

When the casus fiderix occurs, the requisition
or demand must be made by the one nation
upon the other: (/n re Kane, 14 Howard, 103.)
The treaty should be construed in a fair and
liberal spirit.  There shonld be no laboring
with legal actutencss to find flaws or doubtful
meanings in its words, or in those of the Jegal
forins for carrving it into effect. We are to
regard its avowed object—the allowing of each
country to bring to trial all persons charged
with the expressed offences.  Neither of the
parties can properly have auy desire to pre-
vent such trial, or to shield a possible otfender:
{per Hagerty, J., in re Burley, 1 U. C. L. J.
N. 8. 50.)

The treaty is silent as to the form of the
requisition, and equally silent as to the time
when it should be made. The requisition
may, it is apprehended, be in the form of a
letter from the Secretary of State, or other
aceredited oflicer of the government, requiring
the surrender; and may, it is apprehended,
50 far as we are concerned, be made either be-
fore or after proceedings commenced against
the fugitive in our couniry. The English
statute 6 & 7 Vic. cap. 76, s. 1, provides that
“in case requisition shall at any time be made,
&c., it shall be lawyul for one of her Majesty’s
principal Sceretaries of State to signify that
such requisition kas been made, and to require
all justices, &ec., and tharewpon it shall be
lawful for any justice, &c.” Reading this, one
would suppose that, before the justice can act,
there must be first the requisition from the
forcign government, and then the warrant from
the Sceretary of State to all magistrates, &c
This act is still in force in New Brunswick;
and in the case of the Chesapeake, it was there
held that these warrants should precede the

by its ministers or officers properly authorised, | jurisdiction of the local magistrate; but in
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Upper Canada they are not conditions prece-
dent to the jurisdiction of the magistrate : (/2
re Anderon, 11 3, C.C. P. 1. Jn »re Burley,
ante.}) Our legislature, &s we have shown,
in 1849, expressly declared that the requisi-
tion or warrant of the Governor General should
not be a condition precedent. The delay in
obtaining the requisition or warrant misht be
so great as to afford the accused certain means
af escape.  Our legislature intended to remedy
this cvil, and the act they passed has done so.
(per Richards, C. d., in re Durley.)

The delivery is to be of *“all persons, &c."
implying subjects of both nations (I re Bur-
ley), as well slaves as freemen: (In re 4n-
derson). In the former case it was contended
that a natural born subject of her Majesty,
accused of having cemmitted erime in the
United States, was not within the treaty; but
the judges considered the point too clear for
argument, and unanimously held that British
subjects committing crime in the United States
are within the treaty. In the latter case it
was said that, to treat slaves as * chattels,”
and therefore excluded from the treaty, would
have the effect of encouraging slaves to rob
and to murder, and to make Canada their
asylum—a result which could never have
been contemplated, and too dreadful to be
scriously argued. The language *““all per-
sons,” is too plain to be mistaken. The
words should reccive a liberal interpretation,
and hitherto have done so.

But the delivery is to be of all persons
“who, being charged, &c.” The meaning of
the word ** charged” is by no means clearly
ascertained.  Technicanty it may be said to
mean * charged by information;” but its com-
mon acceptation is that of being accused, and
in the latter sense it secems to be used. But
the treaty docs ot contemplate persons being
surrendered upon mere suspicion, and it is
well that 34 does not, for there are so many
inducement: to procure extradition of indivi-
duals, upon pretence of erime, falling within
the treaty, so as to restore them to foreign
jurisdiction for other purposes, that a treaty
less guarded than the one under consideration
might lead to oppression: (per Sullivan, J., in
re Wermott, 1 U, €. Cham. R. 236.) What-
ever power a magistrate may have to detain
upon cvidence amounting to raere suspicion,
for the purpose of other testimony being im-
ported into the case, it is clear that a judge

before whom the prisoner is brought for his
discharge on habeas corpus has no such power,
(/b.) 'The treaty has been held toapply to
persons concicted of crimein the United States
and teeing to Canada: (Jn re Asker " rruer,
1 U.C. L. J. NS, p. 14.)  So far as the tech-
nical complaint is concerned, it need not be
laid in the United States before being laid here,

{t is clear, from the provisions contained in
our act, that the proceedings for arrest may
be commenced in this province: (per Draper,
C. J., in re luderson, 11 U, C. C. P. 533 ; and
in re Burley.) 'The treaty is intended to attach
only on those whose crimes as well as flight
have taken place since the treaty : (per Baron
Platt, tin Regina v. Clinton, Law Times, Nov.
1, 1845.)

The treaty is restricted in its terms 0 seven
specified crimes, thus, * who being charged
with the crimme of murder, assault to commit
murder, piracy, arson, Tobbery, forgery, or
utterance of forged paper, &c¢.”  Murder is an
offence against the laws of every civilized com-
munity, and equally known to the laws of all,
The assaule to commit murder is al~o made
criminal by the laws of most civilized nations.
Piracy, ns used in the treaty, has been held
by & majority of the judges of the Queceu's
Beach in England to mean municipal piracy,
and not piracy on the high seas, which, being
an offence ag+inst the laws of nations, may be
tried in any country : (Reg. v. Tienan, 16 L.T.
N.S. 560.) Arson isacrime well known to the
laws of both countries at the time the treaty
was made, and cqually punishable by the laws
of both countries. The same may be said of
robbery, forgery, and the uiterance of forged
paper. But neither the treaty nor the statutes
passed under it are to be taken as founded on
2 presunmption that the criminal or civil laws
prevailing in the territories of the two con-
tracting parties would be found in all respects
identically the same. In arson and in forgery,
for instance, it is likely there may be points
of difference as regards the description of pro-
perty, and of the written securities, which it
is the object uf the law in the several countries
to protect : (per Robinson, C. J., in re Ander-
son, 20 U. C. Q. B. 111.)

The particular crime must be shewn to have
been committed within the ‘ jurisdiction” of
the country demanding the surrender. The
word “jurisdiction” may mean ecither *terri-
tory” or “judicial authority.” e incline to
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the opinion that it means simply territory;
and ~ach was the recent decision of M. Jus-
tice Smith, in the ecace of the St Alban's
raiders, ~til! pending in Lower Canada, - Such
also was the opinion expressed by Chief Justice
Cochbarn, in Reg. vo Tirnen, 10 LT NS
<, though bis Yearned brethren, Crompton,
J., l Lackburn, J., and Shee, d., inclined to n
contrary opinion, and introduced the word
sexdusive” before the word **jurisdiction,”
as used in the treaty. The main question,
however, as already mentioned, decided by
themy, i that piracy jure gentionm is not within
the treaty; a decision which confirmed the
views of Mr. Justice Ritchie, of New Bruns-
wick, as expressed in the case of the Chesa-
peahe, and which has sinee been approved by
the learned Commisioner whe decided Zn re
Derncti, 11 LT NS 483, Notwithstanding
such eminert authority, we are by no means
satisticd that Chief dJustice Cockburn was
wrong, and shall look for further discussion
on the meaning of the word “ piracy,” as used
in the treaty, before the interpretation of it by
the majority of the judges of the Queea's
Beneh is aceepted as correct by both parties
to the treaty.

‘The word piracy appears to be uscd inits
widest sense.  Muunicipal piracy is, we believe,
an offence unknown in England.  One would
think that the offence intended was one not
only huown to Loth countries, but common to
both countries. Had the contrary been in-
tended, we should Lave expected to find piracy
by municipal law in some way distinguished
from piracy as understood by the law of
nations, It is said, and with trath, that the
mischicf which the extradition treaty was in-
tended to prevent was that of persons commit-
ting crimes within the territory of one nation
and escaping out of that jurisdiction with
impunity.  That such was the primary object
of the treaty there can be no doubt, but that
it was the ouly one isa subjeet of great doubt
but it is impossible not to see that the mis-
chicf is not limited to such cases. It may be
that an otfence may be cognisable in two coun-
trics, a5 in the case of murder committed by
one Dritish suljeet upon another, in the
United States, in which case the offence might
be tried in Britain by the municipal law of that
comntry. Yet it would be highly inconvenient
that he should be tried in Britain, beeause
crimvinals may escape punishmeat not only by

or Cm\n\ ALS.

) going )wwml the tcrnmn’nml reach of the
)’ laws of that country in which the crime is
. committed, but also by failure of cvidenee in
} the country where tried, and the difliculty of
| adducing suflicient evidence, exeept in the
i conntry where the erime has been committed,
! 1€ the Tanguage of the statute is large enough
‘ to embrace both these Kkinds of wmi-chicef, it 1
highly expedient to restrict it to one only
{per Cockburn, C. d,, in Reg. v, Tienan,
L. FO NS 500.)

Much stress was laid by Mr. Justice Cromp.
ton upon the words * shall seck an asylum,”
as used in the treaty. e said, an asylum
wmeans a place where the eriziinal is safe from
prosecution or pursuit—not a place where he
may be tried and convicted.  But the treaty
uses the words ** shall seek an asyluw” in
other words, shall flee to in the hoje of finding
an asybun, It does not follow that because
ke thinds the particular country to which he
ay flecan asylum, that e will independently
of treaties aecewserify tind it so.  He may be
mistaken.  Besides the treaty does not stop
with the words ** shall seek an asylum,” but
procecds, ¢ or shall de jornd within the terri.
tories of the other.”  Whether he seels an
asylum there or not, if afier the commission of
the crime he is found there he shall Lo liable
to he surrendered. Tt seems 1o ns that the
coustruction placed upun the treaty by the
majority of the judgzes was needlessly narean,
and it yet remains (o be seen whether it will
be accepied by the highest courts of the
United States a< their construction of the act
2, —Tue Macunaar,

The crime is oue thing; the cvidenee
prove it is an entirely different thing.  Whik
we accept the L w of the foreign country tc
establish the crime, yct the facts which go
establish the crime, as detined by the foreig::
law, must be proved by such rules of cvidenc
as prevail in our own country. Heve we find
notling more nor less than the disdiuction be
tween the e oe and the lex fori—the ,orme:
relating to the principal fact, the crime—the
latter relating to the minor facts or means o

proof. ‘Thi> we take to be the meauing of the
| provisa in the treaty, ¢ that this shial) only L
| done upon such evidence of criminality as
; according tu the kuws of the place where the
!
|

fugitive or person so charged shall be fourd
would justify his apprehen<ion and comauitta:
or trial if the olfence had been there com
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mitterh.” The legal suflicieney of the evidence

of criminality is to be determined by the jus-

tice. It has been argucd that both the pas-

sages in the treaty, in which the sufficiency of |
the evidenee is spoken of, have reference to the |
laws of this province, not merely as rcgards |

the nature of the proof that may be received,
butalso to the law of this provinee as regards
the particular offence; but the court of Queen’s
Bench declined to adopt such an arfument :
(fure Aiderson, 20 U, C. Q. B. 162.)  So far
as regards the means of proof, there is no
doubt our law must govern. ‘Thus, if the law
of the foreign state should admit a confession
extorted from a slave by violence,such evidence,
when produced here, would be rejected.  So
if the law of the foreign state should allow
cvidence of a freeman, not under oath, to be
admitted against a slave charged with having
committed a crime against a frecman, no jus-
tice would act on such evidence here. (75.)

The treaty speafies no particular magis.
trates. It Jdeclares that *the respective judges
and o/her magistrates of the two countries
shall have power, &c.  There is a great diffe-
rance hetween magistrates in England and
magistrates here.  In the former, for the most
part, magistrates are gentletuen of leizure and
of education. In this country there is less
leizure and less education among magistrates
than in England.  But even in England it is
now proposed by the Lord Chancellor to cancel
the commissions of amateur justices, and allow
stipendiary or skilled magistrates only to act.
The necessity for such a step in this country
is tenfold what it is in England, The appre-
ciation of this necessity induced our legisla-
ture, as already mentioned, in 1861, to restrict
the power of acting in aid of the Ashburton
treaty to Judges of the Superior Courts,
Judges of Connty Courts, Recorders, Police
Magictrates, Stipendiary Magistrates, Inspee-
tors and Superintendents of Police.  While
the cirele is diminished, the cfliciency of the
treaty is really the better secured.  In other
words, what we lose in quantity we make up
in quality.

The jurisdiction of the judwes, &c., is con-
ferred in these words, “shall have power,
jurisdiction and authority, upon complaint
made under oath,” &e. The juricdiction is
made to depend on a complaint made under
oath.  That complaint, as we have already
had occasion to explain, may, in the first

' made here,

instance, be When made, the
i power, &c., is to issue a warrant © for the ap-
i prehension of the fugitiveor per<onso charzed,”
" to the end “that the evidenee of erhnality
may be heard and considered.”  Grave doubts
are by many entertained as to the power of
the magistrate under this treaty to hear evi-
dence for the defence,  The words ** evidence
of “eriminality” have by some been supposed
to exchirde exculpatory evidence as evidenee in
excuse. The practice is by no wmeans uniform
cither here or in the United States or in
England.  The more prudent course adopted,
owing to the prevailing doubts on the point,
has been to receive evidence for the defence,
This course has at length received the sane-
tion of the Chief Justice of our Common Pleas,
though the Chicf Justice of Upper Canadn is
apparently studiously silent on the point.

The Ianguage of the Chief Justice of Com-
mon Pleas (fn re Burley, 1 U.C. L. J. N 3. 46)
is as follows :—** A< to receiving evidence on
Lehalf of prisoners, against whom chavges are
made as fugitive offenders, T do not sce why
the same course should not be pursued as in
the ordinary examination of puersonz charged
with offences committed in this Province. In
Wise's Supplement to Burns’ Justice, edition
of 1852, it is recommended that such evidence
be taken, if offered.  The observations of vari-
ous judges are therein referred to as recom-
mending it, and the opinion of the present
Chief Justice of England, when at the bar, it
favor of that course, is given.  One ground on
which he based his recommendation was, that
the Imperial act then in foree, relative to duties
of justices of the peace out of sussions, similar
to our Provincial statute of Canada, cap. 102,
sec. 30, directed the magistrate to take the
statement on oath or aflirmation of those who
know the facts and circumstances of the case,
and t3 put the same in writing.  The woids of
our statute (24 Vic. cap. 6) are, ‘to examine
upon oath any person or pevsons touching the
truth of snch charge.” This lanzuage would,
in my judgment, authorize the exawinaiion of
the prisoner’s witnesses as much as that used
in the sccilon yuoted from the Consolidaied
. Statute of Canada, chapter 102,

The preliminary investigation takes place
here. The trial is to be had abroad. OQur
judges sit as it were ministerially in aid of the
forcign tribunal, which is the y.roper and ouvly
one to try disputed gnestions of fact, or infe-
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rences from facts,
is nothing for a jury—the facts being undis-
puted, and the only thing in dispute being the
law, the prisoner should be cotnmitted @ (per
Dyaper, C. ., In re Auderson, 11 U, C. C. P,
60.) If the judge were, as an ordinary magis-
trate, investizating a case of our own, and
would cammit for trinl here, he should conmmit
for that in the foreign country : (per Ritch:e,
J., in the case of the Chesapeahe.)

The judge, &e., having hewrd and cousidered
the evidence, must detevmine if it be * suffi-
cient to sustain the charze.” We have ne
right to assume that he will not be fuirly tried
in the United Suates, nor can we be influenced
by any consideration of what may be properly
or iwproperly done with him after the trial,
The treaty is based on the assumption that
cach country shounld be trusted with the trial
of oftftnces committed within its jurisdiction.
1If that confidence be shaken so as to weaken
the ctliciency of the treaty, the remedy is to
abrogate it: tper Robinson, C. d., in re dwder-
son, 20 U, C. Q. B. 173 ; per Hagarty, J., in re
Durl y, p. 505 seealso Vattel, ¢ 2, ¢. 6, 5. 76.)

The word *sufticient,” as here used, means
sufficient not only in point of law, but in point
of fact; or, in other words, suflicient to put
the party accused on his trial for the oflence
of which he is nccused.

The judge of the sufficiency is the judge
who heard the evidenece, and apparently he
alone.
or insuflicicney of the evidence no appeal is
given. He excercises a statutory power, and
the statute which creates the power provides
for no review of his decision on the evidence,
except by the government, to whom he is
required to certify the evidence, or a copy of
it.  Can there be an appeal from his decisior
to any intermediate tribunal not mentioned in
the treaty or statutes passed to give effect tc
it? ‘The late Mr. Justice Sullivan (In re Mer-

mott, 1 U. C. Cham. Rep. 233) assumed that |

‘there was such an appeal on habeas corpus to
a judge in Chambers, and discharged the
prisoner.  The late Sir James B. Macaulay,
(In re Tubbee, 1 U, C. Pr. Rep. 08) expressed
strong views in favor of such an appeal, though
the prisoner before him was discharged on
wholly different grounds. The late Sir John
B. Robinson, in Anderson’s case, 20 U.C. Q.B.
166, though expressing great doubts as to any
such power, did in fact entertain an appeal

Unless it ean be said there -

From his decision as to the sufliciency |
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from the decision of a magistrate on aquestion
as to the subiciency of evidence.  Chief Jus.
tice Draper, in Anderson’s case, as reported in
T 1L UL GG 5y, said there is some difficnity
in aflinming that this court can review the
decision of a judge or justice under the treaty,
In the same case, at p. 67, Mr. Justice lag-
arty was mere decided, and gaid, “1 do not
understand that cither of the Superior Courts
can assutre the task of examining the deposi-
tions, and judge them suflicient to sustain the
charge.” To the same cffect is the language
of Mr. Justice Ritchie, in the case of the
Chesapeake. So Mr. Justice Crompton, in Reg.
v. Ticnan, 10 L. I N, S. bol, said, **all 1
think we have to consider is whether there
was any cvidence on which the magistrate
could reasonably, in the exercise of his discre-
tion, commit these prisoners to gaol for the
purpose of being delivered up to the United
States authorities. * * * Weare not the
proper parties to judge of the evidence, but we
have the power of saying that there is no
cvidence before him on which he ought legally
to come to the conclusion o commit them to
gaol. * ¥ * Tt is not for us to weigh the
ctfect of evidence which is for the magistrate,
&e.”  So far, the weight of authority is decid
cdly against the power to review the decision
of the magistrate on the evidence, and such
we should unhesitatingly declare to be the
law as now established, were it not for the
reeently expressed opinion of Chief Justice
. Richards (Jire Burley, 1 U.C. L. J. N.S. 46).
The opinion of that learned judge is entitled
to great weight, and the expression of it in
the case to which we have just referred leaves
the decided cases on this point in any thing
but a satisfactory state.

The magistrates ha~ing found the evidence
suflicient to commit the party for trial, is,
according to the treaty, “to certify the sume,”
and, according to our act, ‘“‘to certify a copy
of the same,” t> the proper executive autho-
rity, thata warrant may issue for the surrender
of the fugitive. There must of course be a
commitment by the magistrate of the fugtive.
The warrant of commitment, if only till * dis-
charged by due course of law,” without say-
ing ‘‘ until surrendered, &c.,” would be bad:
(n re Anderson, 11 U, C. C. P. 1.) Tt need
not set out the evidence (/n r¢ Burley) ; and
for the reasons that we have already men-
tioned, need not recite a prior charge in the
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forcign country, or thewarrant of the Governor
Genernl here: (74.)
given in the schedule to the English statate
8 & 9 Vie. cap. 120 but as that act is appa-
rently not in force here, the form which it
gives ought not to be too closely followed.
In cuse the person committed benot conveyed
out of the province within two months after
commitment (over and ahove the time reqguired
to convey the prisoner from the gaol to which
he has been committed, by the nearest way
cut of the provinee), any of the judges of the
superior courts having power to granta habens
corpus, upon appiicaticn made to Einor them
by or on behalf of the person commitfed, and
upon proof made to him or them thal reason.
able notice of the intention to make such
application has been givea to the Provincial
Secretary, may order the person so conunitted
to be discharged out of custody, unless sufli-
cient cause be <hown why such discharge
should not be ordered.  This is in effect the
same as sec. 4 of the Imperial Statute 6 & 7
Vic. ¢. 76, from which it is apparently taken,
The act of Congress of the United States,
passed on 12th August, 1848, contains a like
provision : (Con. Stat. Can. c. 80, s. 1)

It is not said expressly in the treaty, nor ex-
cept by inference in any of the statutes under
it, where the surrender is to be made. It is
provided by scc. 4 of 24 Vic. ¢. 6, that ¢ the

person or persons authorized as aforesaid (i.e.”’

authorized in the name and on behalf of thg
United States to reccive), may hold such per-
son in custody and take him to the tovritories
of the <aid United States, pursuant to the said
treaty ; and if the person so accused escapes
vut of any custody to which he stands com.
mitted, or to which he has been delivered as
aforesaid, such person may be retaken in the
same manner 48 any person ac.uscd of any
crime against the Jaws of this province may be
retaken upon an escape.”  Such is the lan-
guage of sec. 8 of thie Imperinl Statute already
quoted,

The clear intendment of the enactment is,
that the delivery shall take place to the United

States messenger within our territory ; for it .

provides for the conveyance of the fugitive in
the charge of that messenger to the territories
of the United States, which means to the
frontier, and also provides for an escape within
our territory whilst in the like custody. The
third scction of the Act of Congress of the

A form of warrant is

United States, passed 12th August, 1819, is
to the same cffect.  This being so, hoth powers
agree as to the interpretation of the Freaty, so
i far as this point is concerned.

3. —FExpuvses,

The extradition under the Treaty is desmed
for the benetit of the party requiting the <ur.
render.  In truth it is for the benetit of both
countries that criminals should be punished,
but the assumption of the treaty is just what
we have mentioned.
sidered only fair that *“ the expense of appre-
hension and delivery sho 1 be borne and
defrayed by the party who makes the requisi-
tion and receives the fugitive.,” By making
the requisition the party making it ass<umes
the responsibility of paying the expenses of
apprehending as well as delivering the fugitive
(per Richards, C. J., in re Burlen). The
ordinary expenses, including fees to eounsel,
would seem to be intended (7 opinion Attorney
General U. S. 612).

This being so it is con.

Errcer or Serrevnir.

The surrender is made for trial on a particu-
lar charge expressed in the treaty, and for that
only. The forcign government can only try
i the fugitive on the charge for which he is
" surrendered (per Richards, C. J., inre Dur-
i ley, p. 43). What is to become of him
~afterwards is not so easily determined.  Sir
John B. ‘Robinson, in the case of Anderson
the escaped slave, said, *We are not to be
influenced by the consideration {a very painful
one in all such cases) that the prisonor, even
if he be wholly acquitted of the offence imputed
to him, must remain a slave in a foreizn coun-
ry” {20 U. C. Q. B. 1732, But notwith«tand-
ing the dictum of a judge so eminent, we
venture to affirm that the surrender being for
a special purpose, and for that purpose only,
the fugitive, when that purpose is attained,
should be free to return to his asylam.  The
surrender is made of a person accused of
crime to be tried on that accusation. I not
guilty of the charge of which accused aud for
which surrendered he should not be, it s¢ems.
to us, be retained on a different charge, or
beeause of any municipal law or lien. The
latter we do not recognize, and but for the
treaty we are not bound to recognize the
. former. So it is apprehended an arrest of the

fugitive in the foreign country on civil process
| of any kind for an offence not within th2
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puted from the iling of the bill as to parties
made defendants by the original bill. and
from the amendment of the biil as to parties
added as defendants by amendn.ent; but

Treaty, or in truth for any offence other than

that for which surrendered, helore an oppor-

tunity to him to return to his asylum, weuid i

be illewal.  Otherwise surrenders might be : service may be aljowed by a Judge when

obutined ostensibly for erimes specified, but | made after the periods above limited, upon its

really fir civil procedure and divil jurisdicvion, i heing made to appear to his satisfaction that
l

e sime mentioned in the due diligence has been used in effecting euch
:)‘r o~tensibly  for a rrime wentioned in the | service.
Treaiy and really for oue not <o mentioned, G.—A defendant is to admit in his answer
and thus a trick practised upon the power | such of the allezations contained in the plain-
surrencering. I the accused, though acquit-

tift’s bill as are to the knowledze of such
ted of the offence for which he is surrendered . defendant true, or the trath of which he can
be guilty of other offences, and these be spee-

readily ascertain, or as he bas reason to
e B . . believe and dues believe to be true; and it
ified in the Treaty, there is nothing to prevent * ghall be sufficient if sueh admissions are ex-
his second extradition on the new charge or | pressed to he only for the purpuses of the
charues suit in which the same are made.

: - 7.—Plaiatifis are to admit in their replica-
OLRDERS OF THE COULT OF tion such facts alleged by the answer as are
CHANCELRY. to the knowlede of the plaiotiffs or any er
: either of them true; or the truth of whbich
We publish hereander the orders of the - they or he can readily ascertain, or as they
Court of Chancery, promulgated Febraary 6, @ or he have or has reason to be}ieve, and do or
1€65. dath believe to be true; and it shall be suffi-
" . . . i cient if such admissions are expressed to be
They cffect several important changzes in | o) v for the purposes of the suit in which the
Equity practice, which will be appreciated by ! spme are made.
the practitioners in that Court.  The orders 8.—The replication may hereafter be in the
came into foree on the twentiath day of last | following form :—
month. They are as follows :— T admit, &e, and I join issue with the answers
1.—Pleadings and all other proceedings in ?fl“'_e ‘;cf‘c"."’""“' C: D., &, except in so ﬁnias
2 cruse may be written or printed, or partly ;’.“CQ rerein "’3'.i° ‘}""1"55'0"5 n rcg’"{']}l‘; ;‘ fe-
written and partly printed. ﬁa ions contained in such answers, awl 1 will hear
o : i A L ) i the cans‘e upon bill and anxwer against th.e defen-
_—\‘ ben w h‘l‘“) pnm(.d, dates and sums } dants, E. F, &e., and o canfrsso agrinst the
occurring therein are to be expressed by | defendants G. 11, &c., as the case may be.
figures wstead of words,
3.—All such pleadings and other proceed- !
g~ e to be sowritien or prinied neatly and
lexibly v good paper, of tae size and form
heretutore i use; and of printed, the same
are to be printed wih pica tipe, and the
solicitor is not o be entitied to the costs of
any pleading or vther proceeding which is
not in conformity with this Order; and the
Registrar is to refuse to file the same.

9.~—Such admissions are, in all eases where
it is practicable, to be by reference to the
numbers of the paragraphs in the hill or
auswer to which they relate, with sueh quali-
ficatins as may be necessary or proper for
protecting the interests of the party making
such admissions ; and it shall not be necessary
ar proper, in any answer or replication, to al-
lege ignorance of any fact stated in the Lill or
answer, or any other reason for oot admitting
4.—Office copies of Lills are not to be cer- any fact therein alleced. °
tified by the Registrar or beputy Registrar, >
but sthall be anthenticated by the stamp of
the ofiice, and the uvsual signature of the
Registrar or Deputy Registrar at the foot of
the bill.
5.—The service of ary bill within the juris-
diction of the Court is to be of no validity if
not made within twelve weeks alter the filing
-of the bLill : and the service of an amended
Bill upon parties added by amendment, is to
be of no validity if not made within twelve
weeks after cuch smendment; and the service
-of any bill withont the jurisdiction of the
Conrt is to be of no validity, sf not made
within & period consisting of twelve weeks, | order to establish or prove facts, which, in the
added to the “ime lim*ted by the General | judgment of the Conrt, upon the hearing of
Orders for the answer of defendants served | the cause, ought to have been admitted, it
‘wvithout the jurisdiction, such time to be com- § shall be competent to the court to make such

10.—Such admissions may be in the follow-
ing form:

1 admit, or for tho purposes of this suit I ad-
mit, the truth of the allegations contained in the
plaintitf’s bill, ov of the answer of the detendant
C D, or w.. allegations contained in the -—
paragraph of, or 0 much of the allegations
contuned in the as commence with the
words, ¢ ——w——" and ends with the werds,
e —," or 1 admit, &c., save and except
that I cay, (~tating qualifications of admission,
if any )

11.—When it becomes necessary to adduce
evidence, or to incur cxpense otherwise, in

————— e e
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order in respect to the costs occasioned by the
proof of such facts, as um_ler all the circum-
stances shall appear to be just.

12.—Office copies of answers, affidavits and
other proceedings are dispensed with; and
where service is -equired true copies, instead
of office copies, wve to be served; but this
Order is not to app'y to bills or decrees, of
which oftice copies are by the practice of the
Court reguired to be served.

13.—Not more than four copies of any
pleading or other proceeding are to be allow-
ed to any party, in a cause or matter, exclu-
sive of the draft, but inclusive of eup'c. to
file, copies to serve, copies fur briefs, and any
other capies that may be required or made in
the progress of the cause.

14.—If more than three copies, exclusive of
the draft, are required of any pleading or other

praceeding, and the party chooses to have the !

pleading or proceeding printed for the pur-
poses of the suit or matter, he is in licu of all
charges for copies, to be allowed thirty (30)
cents per fulio of the pleading or proceeding,
and his reasonable disbursements of prucuring
the same to be priated.

15.—FErvery defend-.nt, appearing by a dif- |

ferent sylichor, is entitled to demand from
the plaintift two copies of any printed bill,
paying for each copy two cents per folio.

16.—After replication is filed, any party
may call on the other by notice to admit any
document, saving all just exceptions, and in
case of refusal or neglect to adwit, the costs
of proving the document shall be paid by the
party so neglecting or refusing, wh: ever the
result of the cause may be, unless at the
hearing the Judge certifies that the reglect
or refusal to admit was reasonable; and no
costs of proving any ducument are tv be al-
Inwed, unless such notice is given, exceptin
cases where the omission to give the notice
was in tho opiniva of the Taxing Officer a
saving of expense.

; 17.-—Tho notice may be io the fullowing
orm :—

Ix Cuaxcrry.

Between A. B, .. vnnes e o Llaintiff,

and
C. Doyervnee vveeenan Defendant.

Take notice, that the plhaintiff (or defendant)
proposes to adduce in evidence the docuinents
hercunder specified, and that the rame may be
inspected by the defendant, (or plaintiff,) his
solicitor or agent, at , &e., on ——, &¢.,
between the hours of ——, &c.; and the defen-
dant (or plaintiff) is hereby required, within
four days from the said day, inclusive, to admit
that such of the said documents as are specified
to be originals, were respectively wnitten, signed
or executed. as they purpcrt respectively to have
been ; that such documents 2 ~ve stated to hava
been served, sent or delivered, were so serveu,
eent or delivered, respectively; saving all just

exceptions to the admitting of such documents
as evidence in this cause,
Dated this day of — 186 —

Yours, &e.

T6 S. ————. &c.
&e., &e.,, —.

18.—T'he notice is to he served not less than
two clear days before the day appointed for
ingpection.

19.—No crder is to issue in cases within the
first section of the 13th Qrder of June, 1833,
for taking a bill pro confésso; but in licu
thereol the plaintiff is to file the asual afiida-
vit of service of the bill, and a pracipe
requiring the Registrar or Deputy Registear
{0 note that the defendant is in defaule for
want of answer, and that the bill is to be
taken pro confesso against him. This preccipe
may be filed at any time within six calendar
months after service of the bill. If the de-
fendant is in default for want of answer, the
Registrar or Deputy Registrar is to enter a
note in the registry of pleadings, as required
by the preecipo, in the same manner as
pleadings are enteted therein, and the entry
13 to have the same effect as an Order for
taking the bill pro confesso: the fee payable
ti the Registrar or Deputy Registrar thereon
is w be fifty cents.

20.—~No order of course, and no order oh-
tained ¢x parfe and not being of a special
nature, is to beentered by the Registrar unless
the entry thereof shall be directed by the Court
or 4 judge ; but this provision is not to be con-
strued as applying to Decrees or Decretal Qr.
ders, or to Final Orders for sale or foreclosure.

21.—Where a defendant is entitled to give
a notice to dismiss, it is not to be a suflicient
answer to the motion for the plaintiff, after
being served with the notice, to take out an-d
gerve an order fur amending the bLill, ur to fite
a replication, or to undertake tu speed the
cause ; but it shall be necessary fur the plain-
1iff to shew that he has prosecuted his suit
with due diligence, or that under all the cir-
cur stances the bill should ot be dismissed.

22 —No notice to settle minutes or pass a
Decree or Qrder is to be given unless by
direction of the Registrar.

23.—Where 2 npotice is given t settle mi-
nutes, or to pass & Decree or a decretal or
other order, and the party served attends
thereon, but the party giving the notice dues
not attend, or is not prepared to proceed, the
Registrar may proceed ex parle to settle the
minutes, or pass the Decree or Order, or may,
in his discretion, order the party giving tho
notice to pay to the other the costs of his
attendance; or if a party served asks for
delay, the Registrar may grant the delay on
such terms as he thinks reasonable as tv pay-
ment of costs or otherwise.

24.—In a redemption suit, if the plaintiff
does pot redeem the defendants, or such of
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them as he is ordered to redeem, the Lill need
not be dismissed ; but where there are other
defendants, in lieu of the bLill being dismis-
sed, the plaintiff may be declared foreclosed,
an directions may be given, cither by the
Deeree or by subsequent Orders, as to the
relative rights and habilities of the defendunts
as amongst themselves, and such proceedings
are in such case to be thereupon had, arnd
with the same fect, as 1n a fureclusure suit.

25.—In suits for fureclosure or redemption,
where a reference is directed to ascertain
incumbrances, it shall not be necessary to
reserve further dire tions, but the decree di-
recting such referenc> may direct that the
times at which payment is to be made, or
fureclosure or redemption is to take place,
shall be, as to inenmbrancers, or persous en-
titled to redeem, at the periods allowed by the
practice of the Court; and such times shall
be named and appointed by the Master or
Accountant in his report; and such appoint-
ment shall have the same effect, and be acted
on as if the times had bLeen fixed according to
the present practice by or uader a decree on
further directions ; and any party entitled o
and desiring a sale, is to make the deposit
therefor within one week after the confirma-
tivn of the repurt: wheireupun the Regmstrar
is upon preccipe to draw up an order to the
same effect a3 the decree now made in such
cases un further directivns ; and such order
shall have the same effect, and be tollowed
Ly the same pruceedings as when a sale is
ordered by a decree of the Court.

2f. —~Where a Decree or Decretal ur other
Order is not passed and eutered within one
calendar month from the day judginent is
prenonnced, the time allowed for re-hearing
the cause, or varying or discharging the Order
under tho first General Order of the 10th of
January, 1863, shall begin to run at the expi-
ratien of such calendar mouth.

27.—Petitions for re-hearing, certificates of |
Counsel thereon, and orders to set duwn fur
re-hearing, are abolished.

i
28.—In lieu thereof the party entitled to a l
re-hearing is to file a praceipe, and serve notice !
as Lerewofore. !

i

20.—1If a party seeks to vary part only of |
a Decree or Order, he may, in the notice of |
re Learing, state the part of the Decree or
Order which he secks to vary. l

ath.—It shall not be necessary to procure a |
Judge’s fiat to a petition appointing a time |
and place for the hearing thereof, but in lien !
of such fiat there is to Le indorsed on the pe- ‘
tition a notice addressed to the parties con- |
cerned, stating the time and piace at which
the perition is to be heard, and informing
them that if they do not appear on the peti-
tion at such time and place, the Court may
make such order, on the petitioner’s own
shewing, as shall appear just.

31.—Orders nisi are abolished, and in liey
thereof notice is to be given of the motion tur
an order absolute.

32,—The Accountant is to take and dispose
of such references of account anc other matters
as shall from time to time bo made to him 1
any Decree or Ordor.

33.—The Accountant is, in regard to mat
ters referred tu him, to have the same power,
as the Master in Ordinary to issue warrants,
make appuintments, and settle and sign re
ports and certificates, and is to have all othe:
powers and privileges of the Master; and the
reports, certificates, and other acts of the
Accountant, are to have the same effect, and
be subject tu the same Orders and Rules as
those of the Master.

34.—Tho Accountunt is to be entitled to
take and receive for his own use, the same
fees for all warrants, reports, certificates, and
other matters as are allowed to the Local
Masters,

35.—The Master in Ordinary, with the as-
sent of the Accountant and either of the
varties to the reference, may trausfer to the
Accountant anv roference, or any part of a
reference made, or which may hereafter Le
made, to such Muster ; and the certificate u;
report of the Accountant in such ease 13ty
have the same effect, to all intents und pur
poses, as a certificate, report, or separate
report, (as the case may be,) of the Master;
and where part only of a reference is so trans
ferred, the Accountant, after signing the cer
tificate or report, is to deliver the same to the
Master, with the evidence taken and the papers
used by and Lefore him, in the matter of such
reference.

36.—1It shall be the duty of parties to raise
before the Master, Accountant, or Local Mas
ter, in respect of any matter presented in hi:
office for his decision, all points which may
afterwards be raised upon appeal, and in cas
an appeal is allowed on any ground not dis
tinctly taken befure the Master, the Coun

i may, in its discretion, order the appellant .

pay the costs of the appeal.

37.—The Judges having ohserved in bills of
costs which have come under their notice

* numerous items allowed by Local Master

upnn taxation, which are not warranted by
the tari¥, it is ordered, that every Loucal Mas
ter do forthwith, after tasing a bill of costs,
transmit the same by mail to Toronto, ad
dressed, ** To the Taxing Officer of the Cour!
of Chancery, Toronte,” and he is to allow in
the bill the postage for the transmission an!
return of the bill, and shall prepay the same
and is to allow in the bill the sum of onc
dollar as 8 fee to the Taxing Officer at T
anto, and the same, with postage stamps fo
the postage, is to be paid at the time of taxa
tion by the party procuring the bill to be
taxed : and the Loenal Master 38 to transmit
with the bill to the Taxing Officer at Toronto,
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the said sum of one dollar, and the postage
stamps for the postage on the return of the
bill to the Local Master.

38.—The Taxing Officer at Toronto, upon
receiving the bill of costs, or as soon there-
after as his other engagements will permit, is
to esamine the same, and to mark in the
margin such sums (if any) as may appear to
him to have been improperly allowed, ur to be
questionable; and he is to revise the taxation,
cither ex parfe, or upon notice to the Toronto
agent {if any) of the solicitor whose bill is in
question, as in hig discretion he may see fit;
but notifying such agent (if any) in all cases
where the taxation is not clearly erroneous,
or where the amount in quest’on is so large
as in the judgment of the Ta.ing Officer, to
make such notification proper. Such notifi-
cation may be by appointment mailed to the
address of the agent (if any). If upon such
revision the sums disallowed shall amount to
one-twentieth of the amount allowed upon
taxation, the Taxing Officer is to add to the
amount tased off, the amount of postages, and
the sum of one doliar aforesaid, and is there-
upon to re-transmit the bill so revised to the
Local Master.

39.—No sum is to be inserted in the report
of a Local Master as taxed and allowed for
costs, until such revision hy the Taxing Offi-
cer; hut in a case of urgency, a writ of ese-
cution may issue to levy costs, or debt and
costs, upon the order of a Judge, subject to
the future revision Ly the Taxing Officer: and
the party may without order issue at his own
espense a separate execution for the debt
before the revision takes pla-e.

40.—The fee for a necessary common atten-
dance, including proccipe, if any, shall be
fifty cents.

41.—A fee of twenty cents i3 to be paid by
parties for every search in the office of the
Master in Ordinary, Accountant, or Local
Master, Lut it is to be tased only when the
search was, in the opiaion of the Tasing
Ufficer, necessary or proper.

42.—The fee on settling minutes and on
passing Decrees or Orders may be increased
in the discretion of the Registrar, in special
rases, {0 two dollars, where thie solicitor at-
vends personally on such settling or passiong.

43.--For attendance in the Master’s office
and in the offico of the Accountant upon a
warrant or sappointment to hear and deter-
wine. it shall be in the discretion of the Mas-
ter, Accountant, and Local Master, to increase
the fee for such attendance to any sum not
rsceeding two dollars per hour, where, in
the judgment of the Master, or other officer
aforesaid, the matters to be heard and deter-
wined are of such special nature as to have
1equired previous preparation, and where the
Master shall find that previous preparation

has been bestowed thereupon, and that in his
Judgment such increased fee is reasonable
and proper under the circumstances; but no
such allowance is to be made fur more than
one day, unless the hearing is proceeded with
de die in diem to the conclusion thereuf; or
unless such proceeding be prevented by a
party other than the one claiming the increa-
ged allowance; and the increased allowance
is not to be made unless the same is noted at
the time in the book of the Master, or other
Officer aforesaid.

44.—The fee on the attendance of a solicitor
upon the examination of parties or witnesses,
where the solicitor attends in person, and no
counsel is employed, may in special cases be
increased in the discretion of the Judgze, or
Officer, before whom the examination is had,
to two dollars, and where the examination
occupies more than one hour, then to two
dollars for every additional hour which is s9
occupied, and during which the solicitor is
present in attendance thereupon, provided
the same is noted at the time in the Regis.
trar’s book, or in the book of the Master, or
other Officer, as the case may be.

45.—In all Decrees, Orders, Reports and
Certificates, sums are to be staied 1a dollars
and cents,

46.—Service upon solicitors of pleadings,
notices, orders, and other proceedings, is to
be made between the hours of ten o’clock,
A.M., and four o’clock, p.y., escept on Satur-
days, when it shall be made butween the
hours of ten o’clock, a.x., and two o’cluck,
r.u.  If made after four o’clock, r.a1, on any
day except Saturday, the service is to be
decmed as made on the following day, and if
made after two o'clock on Saturday. the ser-
vice is to be deeme” as made on the following
Monday.

47.—Every Deputy Registrar is forthwith,
after the 30th of June and 31st of December,
in every year, to make a return to the Regis-
trar at Toronte, of the number of bills,
answers and demurrers, filed with such De-
puty Registrar during the preceding six
months, and is to transmit with such return
the amount of fees payable into ** The Sait-
ors’ Fee Fund Account.” The Registrar is
furthwith to deposit to the credit of the said
account tke sums 80 received, and is on the
31st day of January, and 31st day of July, in
each year, to lay before the court a statemnent
of the condition of the said account, and the
names of the Deputy Registrars (if any) who
are in arrear thereto.

48.—The foregoing Orders are to take effect
on the twentieth day of February instant, as
to all suits then pending, as well as tu those
instituted on or after that date.

P. M. Vaxxovenser, C.
J. G. Seragae, V. C.
0. Mowar, V. C.
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INSOLVEXNT ACT—TARIFEF OF FEES.

—

We are informed that the tariff of fees
promulgated Ly the judges of the Superior
Courts of Common Law and the Court of
Chancery, ander the Insolvent Act of 1864,
has not been semy to the different County
Court clerks in Upper Canada. This is not
as it should be,  One wouid imagine that the
clerks, who are the taxing officers of bills of
costs under the act, would be provided by the
proper authorities with the means necessary
for enabling them to . vform their duties effi-
ciently.

We now publish the tariff for the benefit of
such as have it not, or who have not provided
themselves with a copy of Mr. Edgar’s work,
which contains it :—

TARIFF.

Fees to solicitor or attorney, as beliceen party
and party, and also us between solicitor and clisnt :

Instructions for voluntary assignment by
debtor, or for compulsory liquidation,
or for petition, where the statute ex-
pressly requires a petition, or for
brief, where matter is required to be
argued by counsel, or is authorized
by the judge to be argued by counsel,
or for deeds, declarations, or pro-
ceedings on appesl .. weeeveiiiiin,

Drawing and engrossing petmons deeds
nmdzmts notlces, advunscmcnts,
and all other necessary documents
or papers when not otherwise ex-
prestly provided for, per folio of 100
words or utder . 0

Making other copies when rcqmrnd per fo. 0

When more than five copies are required
«f any potice or other paper, five
only to be charged for, uuless the
notice or paper 18 printed, and in
that case printer’s bill to be allowed
in licu of copies, drawing schedute,
list, or notice of liabinties, per foho,
when the pumber of creditors therein
does not exceed twWenly .ocevnes eeeee,

When the number of creditors therem
exceeds twenty, thea for every folio
of 100 words up to twenty, 20c., and
for every folio over tweaty ....ceep... 0

Exery common affidavit of ccnxcc of pa-
pers, including attendance..... .. SO 0 50

Every common attendance. TV { I 11

Every special attendance on judge 200

For every hour after the first ..... . 100

To be inereased by the judge in h'xs discretion.

Every special attendance at wmeetings of
creditors, or before asxlgncc acling

20
10

10

28 (rLIEALOT. <vvee .. 100
Fee on writ of ntmchmvnt ngmmt c‘~t:1(e

and cffects of insolvent, m(.]udmg

Attendance ..o.e.oienns ceconevnnnnn, 2 or
Fecs on rule of Court or order olexl:gc . 100
Fee on rub. ad test, including attendances 1 00

Fee on sub. duces tecum, including atten-

AUNEE.. cee ceveanvet veneennacnese 125
And, if above 4 folios, then for cnch llddl-

tiongl 1i...0, over such 4 foliog......ees O 10
Fee on every other writ.. . 10)
Every necessary letter ....... 0 30
Costs of preparing clxum of‘ crcdltors, nnd

procuring same to be sworn to, and

allowed at meeting of crcdltors, in

ordinary cases, where no dispute..... 100

Costs of soliciter of petitioning creditor,
for exatnining claims filed, up to ap-
pointment of assignce, for each claim
50 examined. e ceevecvne aee SO (11

Costs of assignee’s solicitor for examining
each clain, required by assignee to bo
esamined... ceereer 0 50

Preparing for pubncauon advemccments
required by the statute, including
copies and all attendances in relauou

thereto..oie veveeccne aene veeoravees siiaeeene 1 00
Prep:lnn engrossing, and procuring exc-

cution of bonds or other justruments

of securxty crernsireinenenss 2 00
Mileage for the dx»xfmce actufmy and pe-

cc%:'mly travelled—per mile.. 6 10
Biil of Costs, engrossing, mcludmg copy.

for taxation, per folio . verreeeneees 020
Copy for the opposite p'my . 0350
Taxation of COStS .oeu veve vees wevserssvanenes O 50

No allowance to be made for unnecessary
documents or papers, or for unpecessary matter
in necessary documents or papers, or for uune-
cesgary leugth of proceedings of any kind. In
case of any procecdings not provided for by this
taritf, the charges to be the same, as for like
proceedings, as in the tariffs of the Superior

Couris.
COUNSEL.

Fee on arguments, examinations, and advising
proceedings, to be allowed and fixed by the judge
as shall appear to him proper under the circum-
stances of the case.

FEE FUND.
Lvery warrant issued agsinst estate and

effects of insolvent debtors ... .ccceeue $l 60
Fvexy other warrant or writ . 0 3¢
Every summary rule, order, O it mvrn . 030
Every meeting of creditors bcfoerudge 0 50

If more thnn an hour... 100

If more then one on S'une day, S 00 to be
apportioned amongst all,

Tvery aflidavit administered before judge 0 20

Every certificate of proceedings by judge
of County Court for a transmission to

a Superior Court or 8 judge thercof.. 0 50
Every bankrupt's certificate ..ccvveeneeee. 1 00
Lvery taxation of Costs .eeevvre viivnnne 015

FEES TO CLERKS.
Every Writ, or Rule, or Order ............ . 034
Filiag every affidavit or proceedin"

Swearing afidavit .o s
Copies of all proceedings of wlnch copy
bespoken or lcqmrcd pcr folio of 100

Words ..covuuenees ceersiene sra e 010
Lvery cer txﬁcate - . 030
Taxing €osts .o.ooviniinninn, .. 030
Taxing costs aud giving a]locn'ur coverenes 0 0O
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For every sitting under commission, per
QY eerer v vneraiant vy snree deeasane teees 100
If uore tnan one on same day, $2.00 to be
arportioned amongst all.
Fee fcr keeping record of proceedings in
ach case..........
For sny list of dehtors proved at first
meeting, (if made) coeeevvviiiiiivniinee 0 50
For 1y list of debtors at second meeting.
Auy search. ..
A general seavch relating to the bank-
ruptcy of oue person or firm........... 0 50

SHERIFF.

Same ag on corresponding proceedings in Su-
perior Courts.

WITNESSLS.
Same as in Superior Courts.

T

O X piniaiegnos

UPPER CANADA REFPORTS.

COMMOXN PLEAS.

(Reprted by 8. J. VANKoUGuNET, Fsq., M A., Darrister-
ai-Law, and Steporter Lo the (vurt.)

IN THE MATTER OF THE JUDGE oF Tue CouxTy
CourT oF THE COUNTY OF LAMBTON, IN A CAUSE
1x THE FIrsT Divisior Courr or TuaT CornTy,
of Kexp v. OweN.

Action tn Diviston Court jor goods—Chuse of action—1IWhen

same arose~ Writ of prolabition.,

0n an application for writ of prohibition on the ground that
the cause of action did not arise within the junisdiction of
the yudge of the county ot Lambton.

Held, that where the defendant romded at G., at which place
& barzan was mads for the dehivery cf certaingoodsat .,
and the bargain was fulfiiled by such delivery aud accep-
tance, that the cause of action arose partly at G. aud partly
at W., the Judge of the county where W. 18 situate had no
authority 1 respect of the cause of action.

S. Ruchards, Q. C., moved for and obtained o
rule on the judge of the county court of the
courty of Lambton, and upon Kewyp the plaintiff
in the suit iv question, calling upon them to shew
cause why a writ of prohibition should not be
issued to prohibit the said judge from further
procceding in the said svit, on the ground that
the ¢aid court had no jurisdiction in the said
plaint or action to hear ov determine the same ;
he referred to Watt v. VanEvery, 23 U. C. Q. B.
196. The facts were that the defendant resided at
Goderich in the county of Huron; a verbal bar-
gain was made at Goderich between the plaintiff
and the defendant for the delivery by the plain-
tff of a certain quantity of coal oil at a certain
price to the defendant at Wyoming in the county
of Lambton. Notbing appears as to the time
&nd place of payment. The oil was delivered at
Wyoming, and this action is for the price of it,
or for the balance of it.

Jlurrison shewed cause. The bargain being
verbal, there was no enforceable contract until
the delivery and acceptance of the oil at Wyo-
ling, and there also the money was payable for
it, 25 nothing had been agreed upon as to the
time or place of payment. Aris v. Orchard, 6
. & N.160.

. The judge enquired into the particular objec-

tons which were raised at the trial before him,

and upon the same facts which are now before
the court he determined that the cause of netion
did arise within the county of Lambton, and
therefore this court will not re-try a matrer
which has been already tried aud decided upon
in the court below; Newcomd v. D Roos, 6 Jur.
N. 8. 68; many other authorities were aiso
cited, most of which are to be found in the deci-
sions already meationed.

S. Rickards contra, referred to Jackeon v.
Deaumont, 11 Ex. D. 300, as shewing that the de-
fendant not acquiescing in the judge's decision,
but protesting against it, and e judge bhaving
no anthority in fact, the defendant is not now
precluded from this writ, which is one of right.
Wilde v. Sheridan, 16 Jur. 426; DBonsey v.
Wordsworth, 18 C. B. 325.

ApayM WiLsoN, J.— We think that the verbal
bargain made at Goderich, effectuated by tho
delivery and acceptance of the goods at Wyoming,
establishes very clearly, according to the authori-
ties, that the cause of action did not arise, that
is, did not wholly arise at Wyoming, but partly
at Goderich and partly at Wyoming, aod there-
fore the judge of the county of Lambton, in
which Wyomning is situated, had not and has not
authority in respect of the cause of action ; and
as it appears the defendant resides at Goderich
beyond the county of Lambton, so he has not
authority to try the cause in respect of the de-
fendant’s residence.

The casein 6 H. & N. 160, does not apply
here, for in this case the verbal corntract mado
at Goderich was the contract acted upon and
carried into effect at Wyomniing, so that it would
have been uecessary on the tria! o prove what
it wag took place at Goderich, while, iu the case
referred to, the verbal bargain was abandoned
and o new one was entered into whean it came to
be carried into effect by the addition of a pew
and important term to it. We ihink the rule
must be made absolute.

Rule absolute.

ELECTION CASES

(Reported by R. A. T1ARRISON, Esq , Barrster-al-Law.)

Tue QUEBN ON THE RELATION OF McLEAN v.
WarTsox.

Moyor—Confracl~ Disquahificatirm—Tn Reletioms for same
couse ot instancs of dyfererd parties—Collusion,
Whers defendant ai the time of Lis eiection to the cffice of
wmayor for the town of Goderich, was <horwn to be s peaiy,
as surety, to s bond given to the Corporation for the dny
parfocnance of his dutles by ons of its officers, defen Jant
washeld to bedisqualiti-ad from holding the office ofmayar,

Thie judge befora whom the rase was heard, beng of tas
opiujon, decl:ned to withhold bhis judgment, upan the
allegation that there was a prior relation at the instanco
of 1 different relator agaiust sawe defendant tt eamo
csugo pending before a County judge. whieh velit.om, it
was sworn, was collusive, and intended to protect defend-
aut io the enjoy mont of the office, contrary to law,

{Common Law Chambers, February 24th, 1 61.)

The relator complained that James Watson. of
the town of Goderich, in the county of Huron,
and Province of Canada, Esquire, had not been
duly elected, and had unjustly usurped ti:e offico
of mayor of and for the said town of Gaderich,
in the county of Huron aforesaid, undev the pre-
tence of au electivn hLeld oa the fourth and fifth
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days of January, one thousund eight hundred
and sixty-four, at the town of Goderich afore-
said, in the said county of Hurnra, and declaring
that he the said relator had an int.rest in the
said election as a voter, shewed the following
causes why the said elec..un of the said James
Watson to the office of mayor should be de-
clared invalid and void :

First—That the said election was not con-
ducted according to Jaw in this: That the polls
in the wards of St. David and St. Andrew, in
the said town, were not kept open from ten
o’clock in the forenoon until four of the clock
in the afterncon during the said fourth and fifth
days of January aforesaid ; but on the comtrary,
that the poll in the said ward of St. David was
closed and kept closed by the returning-officer
thereof from the hour of twelve of the clock,
noon, until the hour of half-past twelve of the
clock in the afternoon, on the fourth and fifth
days of January aforesaid ; and thau the poll in
the said ward of St. Andrew was closed and kept
closed by the returning-oficer thereof from the
hour of twelve of the clock, noon, to the hour of
half-past twelve of the clock in the afternoon, on
the fifth day of Jaonary aforesaid, and that dur-
ing said time no 2ccess was or could be had to
citber of the said polls in either of the said two
wards by any voter during the said last-men-
tioned time.

Second—That the said James Watson was not,
at the time of hig election, qualified to be a
member of the council of the said corporation,
because at the said time ho was disqualified as
having an interest in a contract with the said
corporation in this: that one Charles Fletcher,
of the said town of Goderich, was before and at
the time of the said pretended election of the
gaid James Watson as mayor, treasurer of the
Municipal Corporation of the said town of Gode-
rich; and that the said James Watson was, be-
fore the said eclection of mayor and for a long
time thereafter, surety for the due performance
of the duties of treasurer of the said Muuicipal
Corporation of the town of Goderich by the said
Charles Fletcher, by boud duly execu'ed by the
said James Watson to the said Mu:.icipal Corpo-
ration of the eaid town of Goderich, dated the
fourth day of August, in the year of our Lerd
one thousand cight hundred and fifty-eight, and
which bond was, at the said time menticned, in
full force, virtue, and effect.

Thard—That the said James Watson was not,
at the time of his clection, qualified to be a
member of the council of the said corporation,
because at said t7 ae he was disqualified as having
an interest in a contract with the corporation in
this: that ho the said James Watson, before
and at the time of the snid election, for a valu-
able consideration, held a shop-license from the
Municipal Corporation of the said town of Gode-
rich, for the sale of spirituous and other liguors,
which ssid license was still in force, uncancelled
and unrevoked.

James Shaw Sinclair made oath, that he
was present at the nomination of candidates
for the office of mayor of the town of Goderich,
for the year one thousand cight hundred and
sixty-four, which nomination took place on the
twenty-first day of December, 1863. That James
Watson attended at said nomination, and con-

scoted to his being nominated as a csnddate,
and addressed the electors in his own bhalf,
That tho said James Watson exerted his inthience
on his own behalf during the fourth and fifth
days of January, being the polling-days at said
clection. That deponent was present ai tho
public declaration of the election of him the said
James Watson, held on the seventh day of Jan-
uary, 1864, and that the said James Walson
publicly thanked bis supporters and accepted
the office of mayor of the said town, for the year
one thousand eight hundred and sixty-four.
That deponent was present at the first meeting
of council for the said town of Goderich, keld on
the eighteenth day of Jannary, 18t4, at which
time the said James Watson filed his declaration
of office of mayor, and took his seat as such
mayor, and took part in the business ot the said
council as the head thereof.

Mr. Sinclair also made oath that he had
searched in the office of the town-clerk of the
town of Goderich, and found a bond from James
Watson, Esquire, mayor of the said tewn of
Goderich for the year oune thousand eight hun-
dred and sixty-four (together with other obligors
therein named), to the Municipal Corporation of
the said town of Goderich aforesaid, for the due
performance of the duties of the office of trea-
sursr of the said town by one Charles Fletcher.
That he, deponent, knew the handwritiog of the
said James Watson. That the signature, ¢ James
Watson,” set and subscribed to the bond, was
the proper handwriting of the said James Watson.
{Annexed was & copy of the bond.] That the
said Charles Fletcher had for several years occu-
pied the office of treasurer of the said town of
Goderich ; that he did on the twenty-first day of
December last, and on the fourth and fifth days
of January instant, occupy the said office of
treasurer of the said town, and fulfil the Jduties
thereaf That the said borvd was in full force
and effect from the day of the date thereof (being
the fourth day of August, one thousand eight
hundred and fifiy-eight) up to and unul atter
the said fourth and fifth days of January instant;
and furthermore, until after the public declare-
tion /as the law directs) of him the said James
Watson a3 mayor of the snid town of Goderich
by the returning-officer of the said election, and
that during all the said time the said bond of
the said James Watson was in full force, virtue,
and effect, according to the teror thereof. That
the said bond was accepted by the said Muaicipal
Corporation of the said town, and held by them
83 & valid and subsisting sccurity against the
said James Watson, mayor of the said town of
Goderich, elected on the fourth and fifth Jdays of
January, 1864, aforesaid, and the other obligors
therein mentioned from the date thereof up to
and until after the election and declaration of
him the said James Watson as mayor aforesaid.
That deponent wasinformed, and venily believed,
the accouunts of the said Charles Fletcher as such
treasurer o3 aforesaid, had not been finally au-
dited and settled between him as treasurer as
aforesaid and the said Municipal Corporation of
the town of Goderich, for the yesr one thousand
eight hundred aund sixty-three. That he, depo-
nent, had crused search to be made in the offico
of the treasurer of the corporation of the smd
town of Goderich (he being tho proper officer of
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the aid corporation to issue licences for the
gale of spirituous liquors in shops and stores),
and found that on the ninth day of March, in
the rear of our Lord one thousand eight hun-
dred and sixty-three, a license to sell wine, beer,
and other epirituous liquors by retail, was
jssued by the said town treasurer to the said
Janes Watson, mayor of the said town of
Guderich as aforesatd, and which said license
wts, as deponent was informed and verily be-
lieved, regularly issued by the said treasurer,
as officer of the corporation aforesaid, to the
gaid James Watson; and that the said James
Watson paid therefor to the said treasurer, as
such officer of the said corporation as aforesaid,
the sum of thirty dollars currency of this Pro-
vince, aud that the paper apnexed wasa true
copy of said licrnse.
William Torrance Hays, made oath that at the
election for the mayoralty of “the town of Gode-
rich aforesaid, on the fourth and fifth days of
Jaouary, 1864, the poll in the ward of St. David,
in the said town of Goderich, was not kept open
from ten of the cloch in the forencon until four
of the clock in the afternoon during the said
fourth and fifth days of January aforesaid ; but
on the contrary, that the said poll was closed
end kept closed hy the returning-officer thereof
from the bour of twelve of the clock, noon, until
the bour of half-past twelve of the cloek in the
afternoon on the fourth and fifth days of January
aforcsuid ; and also that the poll in the ward of
St. Andrew, in the said town of Goderich, was,
as deponent was informed and verily believed,
closed and kept closed by the returning-officer
thereof from the hour of twelve of the clock,
noog, to the hour of half-past twelve of the clock
in the afternoon on the #fth day of January
aforesaid, and that during the said time no access
was or could be bad to either of the said polls in
the snid two wards by say of the voters thereof.
M. B. Jackson ghewed cause, snd filed the
afiidavit of William Fisher Gooding, wherein it
was sworn, that on the tventy-first day of Jan-
uary, 1864, he instructed his attorney to com-
mence proceedings against the defendant James
Watson, to remove him from the office of mayor
of Goderich, to wbich office he was elected at
the late municipal election for said town, held
on the fourth and fifth days of January. Thatsa
writ of quo warranto, duly issued, and was
served on caid Watson in pursuance of my said
instructions, That he, deponent, voted against
said Watson at said election, and did all he could
to prevent his election to said office. That he,
. deponent, commenced and was carrying on, and
intended to carry on to final judgment, the said
proceedings against srid Watson on said writ of
guv warranto. That never before nor since the
guid proceedings were commenced by deponent,
Lad he spoken to said Watson on the subject of
gaid proceedings. That deponent did not com-
mence nor carry on said proceedings in collusion
sith said Watson, nor for the purpose of pre-
venting others from taking proccedings agaiust
bim; but on the contrary thereof, commenced
aud wag earrving on proceedings bona fide, and
intended to remove said Watson from said office
if he, deponent, could legally do so.

James Watson, the defendant, made oath, that
oo Friday, the twenty-ninth of January, 1864,

he was served with the writ of quo warranto in
this case. That on Thursday, the twenty-fiest
day of January, 18G4, and before he was served
with the last-mentioned writ of quo warranto,
and before he had any knowledge whatever that
such writ had issued, he was personally served
with a different writ of guo warranto on the re-
lation of William F. Gooding. That the grounds
of objection in both said writs were identiend, as
is also the office out of which it is attempted by
both proceeses to removo deponent.  That he
inctructed his attoreey to defend the suit on the
relation of said Gooding That the same was
retarnable before the Judge of the County Court
of the United Counties of {Iuron and Bruce, on
the twenty-ninth day of Januavy, 1864, and was,
on the application of depounent’s said attorney,
enlarged until the tenth day of February, 1S4,
and then in other respects corroborated the affi-
davit of Gooding. That the poll in the ward of
St. David was closed, as in the statement in this
cause is sct forth, without deponent's consent,
but by and with the consent of the agent ot Juhn
V. Detlor, who opposed deponent at saild elec-
tion. That the poll for St. Andrew’s ward was
closed on the second day of poliing, and was then
80 closed at the instance and request of the agent
of said Detlor, and by and with the consent of
the agent of said John V. Detlor, who represented
him at said poll for half av hour only, to wit,
from one until half-past one, and after that timo
there were ounly two votes to be poiled in said
ward.

Other afidavits were filed on the part of de-
fendant in corroboration of the foregoing, which
it is uupecessary to state in detail.

Several affidavits were filed on the part of the
relator, in angwer to those of the defendant.
The affidavits in answer were to the effect that
the said so-called relation of Gooding was never
intended to be a bona fide proceeding, but got up
merely for the purpose of delaying and bindering
tbis cause from being fairly and properly dis-
posed of. 'That several of the strongest sup-
porters of the said Watson openly admitted that
such was their intentioe. That the proceedings
in the said so-called relation were informal and
otherwise defective, and that if the proceedings
herein were to be stopped by reason of said re-
lation, that & technical objection would be urged
at tho last moment, and defeat the object of the
gaid so-called relation. That the object of said
relation was to defeat this cause. That said
proceedings were commenced and carried on for
the very purpase of preventing said Watson from
being removed from said office.

M. B. Juckson argued that this being the se-
cond writ issued against defendant for the same
cause, it ought not to be proceeded with, or, if
proceeded with at all, should be made returnable
before the County Judge before whom the first
proceeding was pending. (Con. Stat. U. C.
cap. 128, sub. secs. 3, 4.) That it was positively
sworn Gooding’s relation was bona fide and not
collusive. That to allow both relations to pro-
ceed would not only bo contrary to law but most
oppressive to defendant ; and on the merits he
argued the statute as to closing or not clesing
the poll is directory only, and cannot affect the
validity of the election in the absence of 5 sug-
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gestion thaivoters were thereby deprived of their
votes.
shown to be interested in a contract or contracty
within the meaning of the statute. (Cou. Stat.
U. C. cap. b4, see. 73.)

Robert A. Ilarrison, in support of the sum-
mons, argued that the pendency of the prior
relation was no answer to this writ, but, if any-
thing, a reason for meviry to set it aside (Smth
v. Iisher, 13 U, C. C. 2. 161); that defendant
having appeared, was bound to answer on the.
merits; thit the prior relation, if open to de.
fendunt, was shown to be collusive, and so of
no effect as against the present relation (Aelly
g. L v. Cuwan, 18 U. C. Q. B. 104); that before
the statute there might be several informations
at the instance of several relators (The King v.
Stythe, 6 B. & C. 244; The Kingv. Lond, 2 T. R,
770; The Kmg v. Eve et al, 5 A. & E. 780); that
the statate is a substitute for the former pro-
ceeding by iuformation, and only requires the
several writs to be made before the samo Judge
where issued at the instance of one and the same
relator; that the proper remedy is to stay the
proceedings, if in the same court, in all causes ex-
cept one (The Ang v. Cousins, T A. & E. 285 ; The
Queen v, Alderson, 11 A. & E. 3). But if in
different courts or before different judges all may
proceed, and at all eventsthe present relator being
really in carnest, ought not to be stopped. (fReg.
v. Alderson, 11 A. & E. 3) On the merits, he
contended the cases were decisive. Ag to closing
the poll before the hour appointed by statute, ho
referred to Cou. Stat. U. C. cap. 54, secs. 101,
108, sce. 97, sub-sec. 7. The word ¢~ shall ” is
imperative, not directory (Con. Stat. U. C. cap.
2, sec. 18, sub-sec. 2). Jlall v. I, 22 1. C.
Q. B. 678; Reg. ex rel. Arnott v. Marchant, 2
U. C. Cham. R. 189; fey. ex rel. Coupland v.
Webster, 6 U. C. L.J.89; In re Charles v. Lewis,
2 U. C. Cham. R, 171; Rrg. ez rel. Iorne v.
Ciaric, 6 U. C. L. J. 114; Reg ex rel. Smuth v.
Dirouse, 1 UL C. Pr. R 180, As to the disquali-
fication by reason of the boud, he referred to
Req. ex rel. Colemanvw. O'Hlure. 2 U. C. Pr. 12, 18;
Leeg. ex rel. Bland v. Fugg, 6 U. C. L. J. 44;
Mayer of Clifton v. Silly, 7 EL. & B. 97 ; Mayor
of Cumbridge v. Denms, 1 E. B. & E 669; Reg.
ex rel. Moorev. Miller, 11 U. C. Q D. 465; Key.
ex rel. Lutz v. Williamson, 1 U.C. Pr.R. 94, As
to the disqualification by reason of the license,
which for a valuable consideration he contended
was a contract, and referred to Rcg. v. Francus,
18 Q. B. 526 ; Reg. ex rel. Stackv. Davis, 3U. C.
L. J. 128; Reg. v. York, 2 Q. B. 847; Reeves v.
The Cuty of Toronto, 21 U. C. Q. B. 157; Sunpson
v. Ready, 11 M. & W. 344; Reg. ex rl. Crozier v.
Taylor, 6 U. C. L. J. 60, .

Morrisoy, J.--T am quite eatisfied that the
defendant wasg, at the time of the election, dis-
qualified upon the ground of the existence of the
hond to the corporation, to which he was a party.
This, without refercoce to the other grounds
taken against the election, is, in my opinion,
sufficient to make void the election so far as
defendant is concerned. DBeing of this opinion,
I do not thiuk I should withhold my judgment
by reason of the alleged pendency of the relation
at the instance of Mr. Gooding, and I shall
therefore hold aund adjudge that the defendaat

He also argued that defendant was not |

hasg usurped the office of mayor for the Hrwn of
Goderich, under prefeace of the election held
on the fourth and fifth days of the month of
January last, and order the issue of a writ for
his removal from tha eaid office.

Order accordingly.

REG. X ReL DoraN v. HaGoART
Con. Stat. . C. cap. 53, sec. 135==0Oflices nf M.eyar and Reeve
nt 89 be held by one and the same prrson.

e, that the mayor of a town pot withdrawn from the
jurisdiction of the counly or united countiva withun which
situated, thoush the bead of the council and chief sxecu.
tive oftlcer of the corporation, is not a member of tha
councit within the meaning of section 135 of the Muanicipsl
Tnstitutions Act. 80 as to Lo eligible, if chosen, to huld the
oftice of reeve, in other words, that the offices of mayor
and reovo cannot in such case te holden Ly one aud the

82me persov.
{Chambers, March 7, 1564.]

The relator complained that John Haggart, of
the town of Perth, esquire, mayor of the said
town of Perth, had not been duly elected, and
had unjustly usurped the office of reeve of and
for the said town of Perth, one of the muuicipal
corporations, situate within and composing part
of the municipal corporation of the united coun-
ties of Lanark and Renfrew, and not withdrawn
from tho jurisdiction of the council of the said
united counties in which it lieg, under pretence
of an election, held on Monday, the 18th day of
January, 1864, at the said town of Perth, in the
county of Lanark ; and declarved that he the said
relator had an interest in the said election as one
of the councillors for the east ward of the said
town of Perth, and ex officio a voter at and upon
an election of reeve of and for the said town of
Perth; and showed the following causes why the
election of the said Jobn Haggart to tho said
office should be declared invalid and void: First,
tuat the said election was contrary to law, and
was void in thig, that before and at the time
thereof the said John Haggart was, and thence
hitherto hath been and still is, mayor of the «1id
town of Perth, hazing theretvfove been lawfully
elected to be mayor of the said town; aud having
accepted the said office of mayor, and exercised
the functions thereof, the said John Haggart,
not having been at any time elected to be a coun-
cillor for any of the three wards into which the
gaid town of Perth then was nnd still is divided,
was not an eligible person to be elected to be
reeve of and for the said town of Perth, nor in
any manner eatitled to fill or bo'd vuch office of
reeve. Second, that before and at the time of the
said pretended election to be reeve, the said John
Haggart, as mayor of the «said town of Perth,
aud by law head of the corporation thereof, was
actually presiding as such mayor at a session of
the council thereof, and, being such mayor, was
not at the same time eligible for election as reeve
of the same corporation, nor in any manner
entitled to hold or exercise the functions of Lnth
offices of and for the same corporation. Third,
that the said John Haggart was not duly or
legally elected or returned as such reeve of the
said corporation, in this, that the said John
Haggart never was a councillor for any ot the
wards of the said town of Perth, nor was he cver
in any manver « member of the council theveof,
except in so far only as his election by the rate-
payers of the said town to the said offico of
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mayor may censtitute him a member of the
council thereotf.  Fourth, that the said John
Haggar: has accepted the said office of reeve,
and has ieen and still i attempting to hold and
exercis: the functions of both the said offices of
mayor and reeve of and for the same corporation
of the said town of Perth, contrary to law, Fifth,
that the said John Haggart was not duly or
legally elected or returned as such reeve s afore-
gaid, in this, that he the said Johin llaggart, as
mayor, presided over and counducted the said
election of reeve, und was his own returoing
officer, o far us such last mentioned election was
conceraned,

The relator made oath, that the town of Perth,
in the county of Lanark aforesaid, was not with-
drawn from the jurisdiction of the council of the
1nited counties of Lanark and Renfrew, in which
the said town lies, and of which it forms a part;
that the sail town is divided into three wards,
cack of which annually elects three councillors,
to form, with the mayor of the town, the muni-
cipal council of the corporation thereof; that at
the anvual municipal election in and for the said
town of Perth, Leld on the 4th and 5ih days of
Japuary, 1861, and for that year, John Hageart,
of the said town of Perth, esquire, was daly
elected to be mayor of the said town of Perth
for the said year 1864, the said John Hoggart
baving been duly nominated as onc of the can-
didates for that office, according to the statute,
oo Monday, the 2lst day of December, 1863,
presiously ; that on the 18th day of the said
month of January, 1864, the said John Haggart
accepted the said office of mayor, and made and
filed his declaration of office as such, and took
Lis seat as mayor in the council of the corpora~
tion of said tuwn; that the said John Haggart
has since hitherto held the said office of mayor
of the said town, and exercises the functions
thercof ; that at the same municipal election for
the said town for the snid year 1864, held oun the
g2id 4th and Sth days of January, 18614, the fol-
lowing peisons were duly elected as councillors
for the respective wards of the said town, namely,
for the west ward Duncan Kippen, John Havt
snd Robert Douglas, for the centre ward Wacren
Botsford, William O'Brien and Robert Allan, and
for the east ward George Cox, Robert Elliott
and the relator; that on the said i8th day
of January, 18ui, the new council of the said
town met, and all the said coancillors, without
exceplion, accepted their respective offices as
councillors, and made and filed the declaration of
office ag such, as required by law; that at such
neeting of the said new council, on the said 18th
day of January, 1864, after the said declaration
of office hud bLeen so made and filed by the said
mayor and councillors, the election of a reeve
and deputy reeve to represent the said town of

|
|

Perth for the eaid present year 1864, in the -

council of the curporation of the ssid united
counties or Lanark aod Renfrew, was then com-
menced aud proceeded with; that thereupon
Jobn Hart moved, aud Duncan Kippen secouded,
that Johu Haggart, the said mayor, be elected
reeve of and for the said town for the said pre-
sent year 18615 that the following councillors,
Damely, Duucan Kippen, Jobn IHart, Warren
Botsfurd and Robert Allan, and the said mayor,
Joba Haggart himself, voted for the said motion

that the mayar be clected reeve as aforesail, and
all the remaining councillors, namely, Rohert
Douglas, William O'Brien, George Cux, lobert
Eltiott and the relator voted against the same;
that a tie having thereby been produced on
the said election of reeve, the said mayor John
Haggart, claiming to be the highest-assessed
member of the satd council on the asses~-ment
roll of the said town of Perth, then gave a
second and casting vote in favor of humself,
and then declared himself elected as recve of
the said town for the said year 1841 accord-
ingly; that when the said mayor was so pro-
posed for election as reeve as aforvesaid, and
before uny of the said votes were taken, depo-
nent, as one of the said councillors, stated and
objected, in the presence and hearing of all the
said councillors, and of the said mayor himself,
that he the said mayor was not eligible for tho
said office of reeve, and that it woulld be iliegal
for him to take or hold the same; that the said
John Haggart presided as mayor during the
whole of tho said session of council, including
the said election of reeve, and was in fact his
own rcturning officer on the said election of
reeve; that on the 26th day of January, 1864,
the said John Haggart made and signed the
declaration of office as such reeve of the caid
town of Derth, and thereafter took his seat as
such reeve in the council of the corporation of
the snid united counties of Lanark and Renfrew
accordingly ; that the said John Hagg.rt held
both the said offices of mayor and reeve of and
for the said year 1864, and claims and insists on
the right to exercise the functions of both offices.

R. A. IHarrison, for the relator, citel Cm}.
Stat. U C. cap.54, secs. 101, 102, 116, 120, 135,
144 & 145 ; Rey. ex rel. Pollard v, Prosser, 2 U. C.
Prac. R. 830; Statute 24 Vic. cap. 57.
shewed cause.

Jous WiLson, J.—The mayor of 2 town is
chosen by tho electors, at the annual clection
holiden on the first Monday in Jannary (Con Stat,
U. C. cap. 51, sec. 101).  1lis qualification is the
same a3 that of an alderman in cities, aul of &
councillor in towns (Jb. sec. 102; sce nlso f2eg.
ex rel. Benderv. Preston, 7U.C. L. J. 100). He
is deemed the head of the council, and the head
and chief executive officer of the corporation
{£b. sec. 120), butis not, in my opinion, a mer-
ber of the council within the meaning of section
135 of the act, so as to be cligible for the office
of reeve. It is by section 144 of the act provided,
tliat in case of the death or absence of the head
5t & town council (viz, the mayor), the reeve,
&e., shall preside. So by section 145 iv 15 pro-
vided that in the absence of the head of the
council (the mayor), and, in the case of a town,
a the absence also of the reeve, and also.of the
deputy reeve if there be one, the council may
from among themselves appeint a presidin g offi-
cer. These enactments are quite incousistent
with the ides that the offices of mayor and reeve
may be held by one and the same person, and
strengthen the interpretation which I have p‘lnced
upon section 135 of the act. I .herefure adjudgoe
that the defendant hath usurped aud doth still
usurp the office of reeve for the town of Perth,
aud that he be removed therefrom.

Order accordingly.
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(Reperted by RoBERT A. HarRISoN, Barrister-at-Law )

Ler BT AL, JepaMpyt Crevitors v. GonRig,
JuiauesT DEBTOR, AND THE EpINBURGH LaFR
Asstrasce CoMpaxy, GARNISHEES.

Con. Stat U C., cap. 22, sre. 284—Guarnishee proceedings—
Wt delt due or aceraing due—Discre.1onur y pocer—
Ounstruction of deed of assignment for benefit of credidors.

Where the judement debtor, subscquent 1o the making of a
genvral assignment for the beuelit of creditors, surren-
dered a life policy to the garnisheey at its value, * the
oroceeds to be placed at his credit on the principal and
futerest,” due on a mortgage made by him on real estate,
snd held by the garnishees, and the garnishees accepted
the surrender, but on terms different to those proposed, it
was helid, in the abscnce of an assent by (he judgment
debtor to the change in the terme, that the proceeds of
the policy could not be attached asadebt dus or acerulng
dute teun the garni<hees to the judgment debtor.

Quare has not a judie a ¢.seretion 1n the case of an at-
tachuble dedbt to decline under special circumnstances to
make an order to pay over the amount where such an
ordet would be ineguuitabily, or have a tendancy to give
ont creditor a preference over others, after the makiog by
the judsment debtor of a gengral assignmeut fo favor of
lus creditors without prefurence or priority ?

Qucere, are the words ~all bills, bonds, rates, securities,
accounts, broks, ook debts, and documents secuiring
monev.” contained in a general nssignment for the benefit
of creditors. sufileient to pass a policy at the time existing
on li o of the assignor, and held by him for bis own benefit.

{Chambets, Novewber 12, 1864.]

On 5th November last the judgment creditors,
upon the usual affidavit, obtained from Chief
Justize Richards an order attaching all debts
due and owing or accruing due from the above-
naaed garnishees to the above-named judgment
debtor, to answer & judgment recovered by the
judgment creditor against the judgment debtor
on 17th November, 1861, in the Court of Queen’s
Bench for Upper Canada; and by the same order
the judgment debtor and the garnishees were
called upon to shew cause why the garnishees
should not pay the judgment creditors the debt
slleged to be due from them to the judgment
debtor, or so much thereof as would be suffi-
cient to satisfy the judgment debt.

Blain shewed eause fer the judgment debtor,

He filed an affidavit made by tbe judgment
debtor, wherein it was sworn that sometime in
1858, he applied to and obtained from the Edin-
burgh Life Association a policy on his life for
£1000; that by the terms o1 the said policy he was
atliberty to apply all bonuses accruing dueon the
said poticy in reductions of any premiums that
might fall due and become payable to the said
cowpany by him; that any persoa who insures
bis life in the said company becomes a member
thereof, and entitled to apply thereto for such
lonns as he may require; that being a member
of the said company he applied to and obtained
o loan of one thousand pourds on a mortgage
executed by him in faver of the said company,
in which said mortgage there was, to the best of
his knowledge and belief, a clause to the effect
that the said company should apply all moneys
due or accruing due uuder ‘he said policy in
payment of the amount due or accruing due or
the said mortgage to the xaid company ; that he
obtained one George Leslie to become his surety
to the said company for the due payment of the
interest on the sum so borrowed, and he did
become such surety, kncwing that the said com-
pany could apply the said boruses in reduction

of the rent due on the mortgage; that it was
also agreed between himself and the «aid com-
pany, and was covenanted in the said policy te
the best of his recollection and belief, that in his
option the bonuses aceruing due on the policy
should be applied in payment of the premiums
due or accruing on the said policy; that on one
occasion tie said company did apply the bonuses
due to him on account of his indebtedness to
them ; that being unable to pay the premium o
the said policy he offered to surrender th:e sume
to the company, provided they would apply the
amount which shouid be found due to him on
account of the said mortgage; that his offer
was brought before the board of directors of the
gnid company, and the company resolved to
allow him a certain sum for the surrender,
which sum, together with certain bonuses dus
to him on the said policy, form the amount
sought to be attached in these proceedings:
that before the said bonuses or the sail swnm
allowed for the surrender accrued due to him og
ov the said policy or by virtue thereof, he had
made default in the payment of the amount
secured by the mortgage, and there was, whea
the above sums accrued due to him, the amouat
secured by the said mortgage due and payabie
t> the said company ; that the terms of his sur-
render to the said company are set forth in the
following letter—
Toronto, Oct. 1, 1864.

Davip Hiccins, E«q.

Dear Sir,—I beg to apprise you that from
utter inability to pay the premium due on 6Gih
instant, on the life policy from your Compang,
No. 6898, for one thousand pounds steiling, I
have resolved to abandon the same to the Con-
pany for its value, to be placed to my credit on
the principal debt and interest due, anid to that
end I hereby surrender the same, which accon-
papies this communication. Of my crops this
year I have not reaped the seed, except in bar
ley, and of that not enough to pay for the
labour expended. Under all the cjrcumstances,
and as I have paid the Company a very large
amount in the shape of premiums and interest
upon these policies, which is now an abszolute
profit (the risk hasing ceased) except the bonus,
I trast the Company will act liberally in the
premises. I ain ready to execute a formal sur-
render.

Truly yours, W. M. Gorrre.

That he was not now the owner of tha lasd
upon which the said mortgage was executed,
but the same was owned by one Thomas Gordon,
assignee for the benefit of his creditors; that oz
November 17, 1863, he executed an assignment
to the said Gordon, assigning all his property
and effects to him, for the benefit of his crede
tors generally ; that deponent handed the <a
letter, with the policy, to Mr. Higgins, secretary
for the Compauny, aud he said he would bring the
matter before the Board; that deponent called
subsequently and saw the said Higgins, and be
informed deponent that the Company had accept-
ed his surrender.

No one shewed causo for the garnishees.

Thomas Wells in reply, filed an aflidavit of
Mr. David Higgins, who swore that he was the
secretary to the Toronto Zocal Board of the Ed:
inburgh Jife Assurance Company above named,
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and as such secretary had the gencral manage- ‘ priation made by him was more in accordanco

ment of the Toronto offico, and was acquninted
witl all the particulars in connection with the
policy aud mortgnge referred to by Mr. Gorrie
in hi> aflidavit filed on the applicntion ; that it
was not currect, as stated in eaid aflidavit, that
gaid Guriic esccuted s mortgage to the said
Company for a thousand pounds, but it was
given to the Honerable Johu Hillyard Cameron,
and by him assigned to the said Company, the
garnishees, the tum being only eight hundred
sud twenty-five pounds sterling, and not a thou-
savd pounds, as stated by said Gorrie; that the
gaid Leslie, mentioned in the fourth parsgraph
¢f said affidavit, did not execute the bond where-
by uie became bound for the payment of the in-
terest by said Gorrie on such mortgage to the
said the DEdinburgh Life Assurance Company,
but the sume was given to said John Hillyard
Cameron as security for him for his interest,
and the said policy was issued by the saia Com-
pavy to Gorrie loug before the execution of the
gaid mortzage and bond by Gorrie and Leslio
respectively to said Cameron; that at the last
meeting of the Board of Directors of said Com-
pany in Toronto, on Friday last, they accepted
the surrender of said policy by said Gorrie, but
pot in *l.e terms of his application as contained
in said letter of his referred to in his affidavit,
aud they ordered the surrender value thereof to
be paid him; that after the meeting of said
Board, said Gowie came to him at his office, and
be then mformed him the Board had agreed to
accept his surrender in the terms mentioned in
the preceding paragraph of this affidavit.

Ricuarps, C. J.—The assignment from Gorrie
to Gerdun of his property for the benefit of his
creditors is Jdated 17th November, 1863. In ad-
dition 10 specific property assigned, it transfers
tgll bills, bonds, notes, securities, accouuts,
books, book debts, and documents securing
money,” belonging to Gorrie, and also **all
books of account relatiag to his business traps-
actions.”

Iam not prepared at present to decide that
the policy of insurance referred to would pass
by the words used, which I have quoted, but if
1t were of uny value it ought as much as any
other property or effects to bave been assigoed.

From the papers produced before me, and

from what took place at the argument, I have
no doubt the insurance company held the mort-
gage of the judgment debtor, whether given to
tl}cm by him direct, or to Mr. Cameron, and by
bim assigned to the comp:ny.
_ There is no doubt that it is to the debt and
Interest secured by this mortgage Mr. Gorrie re-
fersin his letter to the company of 11th October,
professing to surrender the policy to them at ity
value, *¢ %o be placed at his credit on the prinei-
pal deot and interest.”

It is eually free from doubt that the compnny
acc.pted the surrender and agread to allow Mr.
Goirie the amount in diepute ; but the secretary
“i the company states that the compauy did not
necept it ou the ferms mendioned in Mr. Gorrie’s
letter, ¢“that the sum was to be paid to Mr.
Gorrie,” and he so informed him.

It is not stated that Mr. Gorrie agreed to such
achange in the appropriation of the money, or
1o any manuer assented to it, and as the appro-

with what the law at the time approved un tho
application of an ingolvent’s property, to pry all
of his debts equslly, and not the debt of one
particular creditor, I ought to aid that made of
applying it, rather than order it to be given to
the judgment creditor.

If the acceptance of the surrender or aban-
donment of the policy by the company is net in
the terms contained in Mr. Gorrie's letter, then
there has been no proper acceptance of it, aud
po mouey to be attached. If the company have
accepted the surrender, they have no right to
impose terms to which Mr. Gorrie did not essent.

Looking at the facts as they are presented to
me, I do pot think that the amount sought to be
attached can be attached. Even if it were &
debt that could be attached, I should, if it bea
matter in which I have tho right to exercise
diseretion, decline under the circumstances of
the case to aid the judgment creditors.

Bumtuions discharged.

CIIANCERY REPORTS.

(Reported by, ALEX. GRANT Exq, Barnster at Law, Reporler
to the Cuurl.)

WEeIR v. WEIR.
Alimony—Co-habilation.

The right of & wifs is to reside with her hushand. in bis
bome or in the joint.home of both: where, therefure, it
appetced that the husband reslded with his children, (by
a former wife), and compelled his wife to hive at lodgings,
the court, although no violence or other ill-treatment was
shewn on the part of the bushand towards his wife, made
a decree for alitony In ber favour; and that. although it
was shewn that during such time the msband had been
in tho habit of wisiting snd remaining with his wife.
This was a suit for alimony, under the ¢ircum-

stances stated in the head note, and came on for

the examination of witnesses and hearing heforo
his Lordship the Chancellor at the sittings of the

Court at Ottawa, in October last.

Radenhurst for the plaintiff.
McLennan for the defendant.

VaszovcBNET, C.—This case is somewhat a
singular one. The plaintiff sues her husband for
alimony on the main and indeed only ground on
which the right to it here can rest, that the defen-
dant will not receive her into his own house and
home, or does not receive her there under such
conditions, as enables her cr makes it her duty to
remain there with him. The facts are shortly
tnese. The plaintiff and defendant were married
some five or six years ago. The defendant then,
ang ever since, has had his bome at a place
ealled Spencerville, on the line of the Quawa
and Prescott Railway, and a few miles in rear of
DPrescott. At the time of his mnrriage he was a
widower, with & family by his former wife, some
of whom had resched man’s estate, and the
others were in near approach to it. To his
family, his marriage was most distasteful. His
sons snd daughters lived with him at what was
keown oy the homestead—the home referved to
—and, from the evidence given by some of them
before me, they appear to have resolved from the
first that the plaintiff should neither enter nmor
live in their father’s house. It does not appear
that the defendant bimseclf +as unwilling to
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receive her there, but, overborne by his children
of the former marringe, he secms to have acqui-
esced in their objectirns, and not to have exer-
cised either his parental authority or his rights
a8 mazyster domi to secure for his wife a place
in his home. The result has been that for years
he has been supporting and maintaining her at
liotels, occasionally visiting her and baving with
her the intercourse which marital relations
justify.  In answer to the plaintiff’s appeal for
a fixed alimony this intercourse is sct up in bar,
and it is said that it amouuts to, and answers
all the obligations which are understood by, co-
habitation, and which marital rights demand.
On & motion beforc me to dismiss the bill for
want of prosccution (inferim alimony bhaving
been granted), and again at the hearing of the
cause, I stated emphatically my opinion that co-
habitation did not mean simply the intercourse
of the partics, and the more especinlly whtn
that was accidental and occasional, as in this
case, and that it meauns the living together of the
man and woman as husband and wife in the
home of the former, or in their joint homne,
wherever that might be, aud that it never could
be tolerated that a man, a husband, might dwell
in his own ascertained home and compel his wife
to live in an inn or boarding-house, or other
place, visiting her as he pleased, and be at
liberty to say that she was thus in full posses-
sion of her conjugal rights, and that he was
doing bis duty by her. Fancy for a moment
what the state of society might be if such a
monstrous doctrine wero sadmitted? A man
living, perbaps, in luxury, in bis own house,
stopping short of that crime which might en-
title his wife to a divorce absolutely, aud yet
leaving her to live at a place of public entertain-
ment, not only without his society and the pri-
vacy and comfort of that home for which every
married woman bargains when she easts in her
lot with him she weds, but exposed to an ac-
quaintance with any and every one who may in
such a place intrude himself upon her. For-
saken, deserted and alone, under such circum-
stances, can any man dare to say she enjoys
those rights which the married state confers
upon her? 1n & suit in the ecclesiastical courts
in England, for the restitution of conjugal rights,
the common sentence of the court is,”** That the
husband receive his wife home as his wife, and
treat her with conjugal affection.” It is argued
here that because the wife has, in the different
places in which the defendaunt has procured her
an abode, received him as her husband, and had
gexual intercourse with him, she has submitted
to her condition and debarred herself from com-
plaining. I think not. She bas shewn hut a
desire to maintain her marital connection with
ber husband, to yield to him as such, to afford
him no cause of complaint, and to prove to him
her desire to continue to him the duties of a wife
at any sacrifice, This the courts in England
could not have enforced upon her avy more than
upon him: for while they can enforce co-habita-
tion they caunot compel intercourse. I do not
think that her submissior in this respect cin be
urged against her plaint, or treated as any con-
donation of the wrong which her hushand does
her in not taking her to his home. It is also
alleged that the defendant is quite willing to

receive her into his bouse, but bow? While thero
is proof that he once himsel{ brought her there,
aud that he again told her sie was welcome to
come ; what we find was, on the occasion ho did
bring her there, and would probably be again her
treatment if she ventured g visit, the eldest son
of the defendant, & young man of 14 years of
age, tells us—he says, when his father and the
plaintiff arrived in a carriage in the yard adja-
cent to the house, he, the son, took the horse by
the head, turned him round, and led him, aud
the carriage, with the plaintiff and defendunt ia
it, out of the premises. In fact he turned them
out again; he would not let the piniutiff enter;
and he swears that neither he nor his brothers
and sisters will have her there. In fact, as [
understand him, she has only to enter to be
cjected. The defendant submits to this action of
his children. s the plaintiff bound to doso? I
think not. If the defendant cannot protect her
in his own house, she is justified in keeping out
of it, and compelling the defendant to make to
her a proper allowunce to support her elsewhero.
She is willing to go to him. It is his duty to
receive her, and to maintain ber in his house
free from assault, and from the insults of others,
even though they be his own children. If his
parental authority be not sufficient to re-train
them, then his duty is to remove them out of his
wife’s way. His first duty is to her, to cleave to
her, leaving all others beside ; and if he is not pre-
parved to do this, then he subjects himself to the
only penalty which this court can inflict, as it
does now, namely, an order to pay to her a fit-
ting sum (to be settled by the Master) for her
permanent maintenance, by way of alimany.

I have delayed judgment in this case in the
hope that the partiesmight come to some arrange-
ment among themselves; though I confess, from
what I heard in evidence, and what I saw myself
in the case of the defendant’s gross mi-conduct,
I had but faint hopes of his dving anythivg that
Wwas proper.

GENERAL CORRESPONDENCE.

County Couris—Dleas lo the juiisd.ctinn—
Interloculory judgneent.

To taE EpIToRS OF TUE Law Jovrvar.

Gexrreven,—You will oblige your many
subsciibers in this place by inserting the
fullowing “judgment” in a case argued here.

A. brought an action against B. for tres
pass to land in the township of B. Defen-
dant pleads—1. Nut guilty, 2. Nut pussessed.
2. Leave and licence, accompanying the 2nd
plea with the affidavit requited by section 20
of the County Courts’ Act. Plaintiff signed
judzment und gave notice of assessment’
Defendant made application tu have inter
locutory judgmeat and subsequent procced:
ings set aside.

It came on fur argument befure the judge
in chambers, and the fullowing **julgument”
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was given in writing:—“T (hink the judge
“ean h nothing as to the issne. No such
«jssue et 1 Le properly raised.”

“Judgment should not bLe sizned. Any
“order of the court on the judrment woull
“be ohjectionabla.  Any step under this
“procecding would be useless.”

“A question of title to lund cannot le
“tried; o fortiord it cannat be disposed of
swithout o trinl.  Iaterlocatory judgment
“got aside.  Silent as to costs.”

Yours troly,

Goderich, Dec. 24, 1864, Lex.

County Judge granting order in Superior
Court cuuxe—Stamyps.

To Tue Epironrs oF tiie Law Jouryar.

GentrewEN,—Where n statute gives au-
thority to a County Court judge to issue an
order in the Superivr Court, for instarce,
that an attachment should issue, is this a
Superior or County Court order, and what
character of stamps would it require, and
for what amuuat.

Yours truly,
A SUBSCRIBER,

Brautfurd, Feb. 15, 1865.

|Every case must depend apon the siatute
authorising the proceeding under it. If the
proceeding be a step in a cause pending in a
superior court, we think that the stamps
there required would be necessary. In the
case put by our correspondent we have no
doubt Lut that the same stamps are neces
eary whetlier the order for a writ of attach-
ment is issued by a seperior or a county
court judge.—~£ps. L. J.]

Profession of the Law—A leurned profossion—
Neces. ity of leeping il so~Suggested remedics,
To vus Evitors or tue U, C. Law Jovryat.

Gestreewes.—1t is with pleacure that I
notice a communication in your last number
from the pen of “ A Barrister,” relwive to the
adoption of some efficient scheme, by which
the profession of the law may be raised to a
higher standard, and the influx inio its ranks
restrained within legitimate bounds, Not
that I, more than yourselves, think favourably
of all the plans mooted in his letter; but that
I believe bim to have drawn the attention of
the Benchers to 2 most important question,

and one which craves their immediate and
careful consideration,

It cannot but oceasion serivus alarm to
every reflecting practitioner when he consi-
ders tho unparalleled rapidity with which
lnwyers have muliiplied within the pit fow
years, and the number ol aspiranty who ave
now entering, and preparing to enter, the
prufession,  Scores of young men present
themselves for the primary examination in
every term, and are *‘ passed.” It is impos.
sible to estimate the injury which the country
and the profession sustain in thus allowing
practitioners to multiply.

The profession of law is already crowded
with eagar and needy practitioners, who, lack-
ing the ability to take an honourable posi-
tion among their compeers, are driven to the
necessity of eking out a seanty subsistence by
means of petty chieanery—lending their assis-
tance to designing clients for the purpuse of
frustrating the ends of justice. In this way,
men who in other spheres of life wuull be
useful to society—as agriculturists or meechan-
ics—are, by the force of circumstances, ren-
dered a reproach to themselves and of serious
injury to the community in which they dwell,

The Provincial anxiety must necessarily bo
to hase the profession of the law practised by
able and respectable men, men of learning,
men of virtue; men whom the study of law
has so imbued with respeet for its sacred
character and maxims, as instinctively to
shrink from the commissivn of wrong. Tho
influence of solicitors on the Province is im-
mense ; it i3 through them that licigation, for
the most part, is commenced ; it i3 into their
hands that clizues are constantly entrusting
their property, reputation, and dearest in-
terests in life, depending upon their integnty,
learning and judgment, for the proper admin-
istration of their affairs.

Cuntemplating the profession in this light
and regarding it as a bigh and honourable cal-
ling, it cannot be doubtcd that it is for the
interest of the public and the profession, that
it should be practised by learned avd reput-
able men. Law is the great safeguard of the
people, their most powerful protector, their
inflesible friend : blot it out, or impede its
frec course of justice and you wrest from their
grasp the keystone of their liberties, the
pledge given them fur the strict observance of
their rights.
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‘This nas been weli expressed by the poet in
the fellowing lines :—
“ If therve be any land, as fame reports, .
Where Common Laws restrain the prince and
subijeet,
A Jppy land, where circulating pow’r
T'low - through each member of the omlmdm.d state;
SQure, not unconscious of the mighty blessing,
Her ¢rateful sonsshine bright with every virtue;
Untainted with the lust of innovation—
Suie all unite to hold her league of rule
Unbroken as the sacred chain of nature
That Jinks the jarring clements in peace.”
Assuming, then, that such ought to be the
character of every respectable barrister, these
questivug naturally present themselves. Do
the lawyers of Upper Canada, as & body, bear
that character 2 Are the Benchers of the Law
Society pursuing that course, in reference to
the qualifications of a barrister, caleulated to
lead to this desirable resuit? If not, what
measures should they adopt?

With the first query your correspondent has
nothing to do; upon the others, with your
permission, a few comments will be offered,
and in deing so, some of ** A Barrister’s™
suggestions will be collaterally referred t.

Acquainted as we are with the frailties of
our nature, and knowing how far short of per-
fection all human rules must fall, it would be
folly in us to expect, whatever the regulations
of the Law Society might be, that they would
in all cases secure the desired ends. But
that a great step towards improvement would
be the raising of the standard of examinations,
cannot, I think, be for a moment questioneu
by those who have any knowledge of what
these examinations now are. Take, for exam-
ple, the primary, and let us examine the
amount of learning requisite to * pass.”’ On
looking av ., we Snd two books of Ilorace,
and three of Geometrs—absolutely nothing
else.  You may be wholly ignorant of English
Grammar, know nothing of history, may never
have seen an Algebra, or not know how to
work 2 questign in simple interest; your
geographical information way be so general
that you are in doubt whether Canada is north
or south of the equator; your acquaintance
with the great authors who bave adorned the
lLiterature of our country may be so extensive
as not even to know their names ; yet, if you
are able to translate four lines of Horace, an-
swer a few simple questions upon the parsing,
and can go through one proposition in Geom-
etry, (it may be by rote) you will be admitted

as a2 member of the Law Society, and duly
enrolled as a student of the laws.

In the name of common sense is not thig
a farce! Is it not high time that such sn
examination should undergo regeneration?
My firm conviction is, that this examination
will be fuund the great bait alluring so many
to the study of law. It is supposed to be an
easy life, an honourable profession, and, more
than all, very easily obtained. It is regarded
by most ignorant young men, not as a mouan.
tain, steep and toilsome in its ascent, whose
top alone is crowned with verdure ; but asa
valley, filled with frait, through which every
careless wayfarer may pass and regale himself
at pleasure. By them it is not looked upon
as a science containing the sparks of all the
sciences in the world; but as one whose
characteristics are those of subtlety and im-
rudence. Solong as this impression pervades
the public mind, it is easy to understand why
80 many rush unthinkingly into the profession
of law.

It bas, I understand, been contemplated
by the Benchers to compel all articled clerks
to serve five years without reward for their
services, and *“ A Barrister” proposes, as aa
improvemcnt, that lawyers should form them-
selvesinto clubs, and agree to take in no clerks
without a heavy fee; that the fees on sl
examinations should be doubled and in some
cases trebled. These schemes appear to me
very bad, and while productive of great evils,

. would not remedy those at present esisting

It would only open » wide door to the sons of
the wealthy, while the hard-reading sons of
the poor would be excluded from the profes
sion. The barrister’s gown would be conferred
on those who conld pay for it; the honour
would not be the result of patient, persevering
study ; and, in the course of time, wo should
look back with regret, and marvel at the io
tellectual giants who had given bisth to a race
of pigmies. This policy would be suicidal.
Let the Law Society give the public to uo-
derstand that learning is required at the hands
of every one aspiring to the bar. Let the
people feel that it is a profession requirings
high degree of literary attainment. If the
Benchers wish to raise the profession, they
must strike at the roots of the disease. If
they wish to exclude the stupid and ignorant,
they must make the course of study gevere,
and one requiring energy and perseveranc
to master. They must make the professiot
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a learned oue not in name alone but in deed.

For we remember how Milton, who was mas- :

ter of nearly all the polite learning of his own
time, has truthfully written that ‘learning,
like an cagle in his mighty youth, spreading
its wings far and wide, nerves the mind to
vigorous action, and, purging it of shallow
prejudices, kindles in the student the pure
] ve of truth and justice.” We all have seen
the Latin aphorism—
 Ingenuas didicisse fideliter artes
Lutollit mwoves, nee sinit esse feros.”

Let the Benchers, instead of only making two
bouks of Horace and three of Geometry the
test of admissien into the Society, compel 2ll
candidates to undergo a severe written exam-
ination {at least equal to the third year's
exaniination in the University of Toronto) in
English, Ancieat and Modern History, Clas-
sics, and Mathematics, selecting those test-
books peculiarly adapted for training the
mind, previous to entering upon their profes-
givnal studies. Let graduates of colleges be
compelied te submit themselves to the same
ordeal, and to serve_five years in an attorney’s
office instead of fhree. Let competent exam-
iners be appointed, (probably some of the
University professors could be engaged) and
the number of marks necessary to be obtained
placed high.  Then, and not till then, may we
hepe to see the science of law restored to its
pristine dignity, practised by men regarding

it as a science, whose chief object is the up- |
holding of justice and promoting the com-
ponere (ifes—the amicable settlement of liti- |
givus wranglings ; and not discordias alere— -

the stirring up of malignant strifes. Then
may we hope to sce the profession filled with
Eunourable men, looked up to by the pecple
as men deserving, of esteem, and desirous of
promoting the welfare of the country.
Yox Porvr
Yebruary 21, 1865,

[We are pleased to find that the letter of
our correspondent “ A Barrister,” which ap-

peared in our January issue has awakened so

much attention. e touched upon topics of
tital interest to the future welfare and good
government of the profession in Upper Canada.

. now in force admit such, the rules should beat

once amended.  So far we agree with ¢ Vox
Populi,” and shall be glad to receive sugges-

. tions from him and others in furtherance of

the object in view, in the hope that at sume

. early day those who have the power may be

enabled to use it rightly and discreely. It
is said that in the multitude of counciliors
there is wisdom—an adage of some application

- 80 far as the present discussion is concerned.

: the land to reap it

i

The evils which he pointed out are known to |

ex'st, but the difficulty is to find appropriate

iemedies.  No doubt men of imperfeet cduca-

tion vught not to be admitted, and if the rules

)

—Eps. L. J.}

Law of wway-going crops in Upper Canada,
To TuE Epitonrs oF THE Law JoUrrNaL.

March 2, 1865.
On the first of December last, A. rents a
farm from B. for ten years, at a fixed rent,
and immediate possession 1s given to A, who
enters at once, and having been upon the
farm a few days, the tax collector calls and
demands the tases for the past year, they not
having been paid; and as A.’s lease provides
that he (A.) iz to pay all tases due and to
become due, A. of course had no other alter-
native than paying up. The off-going tenant,
who was farming the place on shares with B,
(his landlird), has left two fields sown last
fall with wheat. Your opinion is requested
as to whom this wheat belongs; is not A.
entitled to the whole, there being nothing
mentioned in his lease with B. as tv any

rarty entering to take the wheat off?
AN 0LD SUBSCRIBER.

| There 1s a notion prevalent that a tenant
for a term of years has by the custom of the
country the right to put in a fall crop during
the last year of his tenancy, and after the
expiration of his lease the right to go upon
In the absence of ex-
press stipulation in the lease the tenant, in
our opinion, has no such right. I he quit
the premises at the expiration of his lease,
leaving a tull crop in the ground, that crop
under an ordinary lease as a part of the free,
hold passes to the landlord; and so if the
landlord without reservation re-let the premi-
ses for a second term, the crops being at the
time of the new lease in the ground, we ap-
prehend the crop passes to the new tenant,
as tupposed by our correspondent: (See Bur-
conees . Cairnes, 2 U, C. Q. B, 2885 Campbell
v. Buchan, 7 U. C. C. P.70; Gilmore v. lock-
Jurt, MS. R. & H. Dig., Lesse 1. 6. ]—Eos. L.J.
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Lesvor aud lrssre— Case Lnperfecilu stated—
e fusad Lo answeer,

To tne Foirors oF Tas Law Jorryar

GexrLemey,—Will you have the kindness
to answer me the following question.
lease of certain premises is made, suy, for
the term of six years, and the lessee las the
privilege of taking the premises for the same
time again, and supposing the lessee con-
tinues in possession of the premises for one
year afier the lease expires, would he be ob-
liged to coutinue in possession for the {ull
time uf another six years; or, what amounts
to the same thing, would he be liable for rent
for any longer time than the one year, no
new lease or agreement being made or asked
for by the lessce? By answering the above
questien your will confer a great obligation on

Yours,
A Law Stepest.

[We have no objection to answer questions
of general interest to our readers, but cannot
undertake to advise upon cases of interest
only to the particular inquirer. The above
comutunication we class among the latter,
and so must decline to answer it. Even if
disposed to answer it, we could not do so
upon the case as stated, without seeing the
lease or a copy of it, supposing it to be in
writing, and without knowing whether or
not it is under seal. The case had better he
properly stated and submitted to counsel,
with a fee for his opinion.—Ebs. L. J.]

Lyuitable Morlyage— Reqistiation.
To Tne Epitors oF THe Law Jour~aL.

s U. ¢,

GenTrevey,—Sce. 44, cap. $9,

provides that an ¢ Equitable \Iorx gage must !
i
be registered before it can prevail against a .

sccond morigage, &c.”

Sees. 19 & 20 fully set forth the requisites
of every Memorial to be registered.

I cannot understand how such a Memorial
is to bie made for the registration of an Equi-
table Mortzage—how an Equitable Mortgage
can be registered.

An caplanation will be of interest to many
of your readers

Yours, &c,
King<ton, A Srepest

March, 3, 1563.

Ifal

: registration of cquitable mortgzages

[We are as much at a loss to understand
the meaning of the enactment to which our
correspondent refers as our correspondent
himself.

We have always understood that an Egui.
table Mortgage arises upon an agieement o
mortgage accompanied with a depusit of title
deeds, or simply upon a depoxit of title deeds
without any express agreement.  This being
s0, it is difticult to understand how a Memorial
of it can be so prepared as to cuntain:

1. The date of the instrument, when there

is none.

2. The names and addresses of the withesses

to the instrument, when there is none

8. The land contained in the instrument,

when there is none.

We understand that the sabject of the
is now
before the Court of Chancery, in the case of
Harrison v. Armour.I—Ess. L. J.

JUDGMENTS.
QUEEN'S BENCII.

Drarer, C.J.; Hagarty, J.;
Morgisox, J.

Present:

March 6, 1965,

Robinson v. Gordon.—Rule dischurged with
costs.

In re Fennell and the Town of Guelph.—Ru'e
absolute to quash (1) The 2nd cliuse of *yv.larx
No. 75; (2) The 4th clause of smne by-lav. © (3
The 3rd clause of by-law No $0; (1) So wsuct
of by-law No. §4, as relates to poultry, eggs,
cheese, grain, shingles, flour, wool. vegetable
and fruit; (5) So much of 3rd clause of swme

© by-law as relates to any persons not being hueh.
[ sters or runners—with costs; and to discharge

the rest of the rule.

Keating v. Cassels.—Judgment for defendac:
on special case.

Baird v. Story.—Judgment for defendant ea
dermurrer.

Covert . Robinson —Rule discharged.

IHegan v. Berrte.—Rule discharged.

Spence v. IHector.—Verdict to be reduced tF

*the amount of the interest, and discharged as &

other points, without costs.

Thornton v. Sandwich Plank Road Co.—Ver
dict set aside, with leave to defendants to apps
i in chambcrs, within 14 days, to withdraw cquit-
able piea, und to plead to whole declaration suct
© pleas as judge may permit. or to plead to con-
mon counts, letting equitable plea staud.  Lesse
to plainuff to apply to amend, if advised. Ceus
to be costs in the cause.

McLean v. Buffalo and Lake Huron R. Co.—
Rule discharged.  Leave to appeal granted.
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JUDGMENTS—INSOLVENTS.

Webster v. Hurper et al.—Rule discharged.

Mason v. Morgan. — Appeal dismissed with
costs.

Durton v. Town of Dundas.—Rule discharged.

Ottt Bulding Soctety v. Scott —Rule abeo-
late to reduce verdict, with costs to defendant.

Leeck v. Leech, — Judgment suspended till
seennd Jay of next term, to enable parties to
make purtition according to the expressed
opition of the court.

Prarmun v. Ileyland.—New trial on payment
of costa.

Cflin v. Danard et al.—Rule discharged.

Camplell v. Delehanty ¢t al.—Rule absolute to
cet aside nonsuit, and enter verdict for plaintiff.

Hant v MeArthar.—Action against a magis-
trate for maliciously and without probable cause
arresting defendant.  The evidence proved a
trespass, and leave was reserved to cuter a non-
suit. Rule abselute.

K pen v. Iill —Rule absolute for new trial,
without costs.

Kanvles v, Pust —The court refused rule, as
they had no authority {o interfero.

Patersen v. Todd —Rule diccharged.

Mareh 10, 1865,

Banting v. Gummerson.—Rule discbarged.

Thomes v. Great Western Raway Co.—Posten
to plaintiff.

Green v, Wright —Judgment for defendant on
demurrer.

Blecher v, Burns.—Rule discharged.

Bietcher v. Mursh.—Rule discharged.

In the matter of McLay and Hammond.—Rule
discharged.

CONMON PLEAS.
Present: Ricmarbg, O J.; Avay Winsox, J;
Joux Wirsox, J.
March €, 3965,

Ilswigek v. Robertson.—Appeat allowed with-
cut coste, and rule made abslute in court holow
1 enter a nonsuit  John Wilson, J., dissenliente.

Franck v. Carson.—Raule discharged.

Spettegue v. Great Weslern R. Co.—Rule abso-
inte tv enter & nonsuit.
Ml rv. Thompeon. — Judgment for plaintiff on
demurrer to plaintifi's declaration.

Featherstone v. MeDonald.—Rule absolute to
eater verdict for plaintiff.

Grezt Western Ralwey Co. v. Bain.—Rule dis-
tharged.

Nud-1 et al. v. Williams ct al.—Rule discharged.

Syrre qui tam v. Wilron.—Rule discharged.
A Walson, J, dissentiente.

Reynolds x. The Caty of Toronto.—Rule abso-
lute to enter nonsuit.

Lowell v, Todd,—Rule nbsolute for new trial,
Coste to abide the eveut.

Seatt v Reikie.—~Rule absolute for new trial on
parroent of costs.

White ¢t al. v. Baker.—Judgment on demurrer
for plaintiff.

Grukam v, Stewart.—Rule absclute for new
trial, without costs.

Hurold v. Stewart.—Rule discharged.
Wilson, J., dissentiente.

MeGuire v. Shaw.— Rule absolute for new
trial,  Costs to abide the event.

MeNab v, Stewart.—Rule absolute for new
trial as to east halt of lotin question, if defendant
consent before 10th April: otherwise rule abso-
lute to set aside whole verdiet on payment of
costs.

Stoan v. Whalen.—Rule discharged with costs.

Gott v. Ferris.—Rule absofute fur new trial on
payment of costs,

Buchanan v. Frank.—Rule discharged with
costs. JIfeld, that Sheriffs sre not entitled to
poundage, unless movey actually levied, although
it aay have been made uunder pressure of wril.

Bazxter v. Boyne —Rule absolute for new trial,
Nothing said as to costs, for statute makes them
to abide event.

Nickle v. Niekle.~—Rule absolute for new trial.
Costs to abide the event.

The Queen v. Quilette.—Conviction quashed.

Hicks v. Godfrey —Judgment for defendant,
on the demurrer to the declaration.

In the matter of O Nel and the Corporation ¢f
York and Peel.—Rule discharged with costs,

MeLaughlin v. Mel.aughlin. — Ruie discharged
(court having no jurisdiction in case cannot give
costs.) Ileld, that a judge io chumbers bas no
power to direct the trial of an issue.

Adam

March 10, 1865.

Attoraey General v. Perry. — Judgment for
plaintiff.

Greaves v. Ihlliurd. —Rule absolute to enter
nonsuit.

Mehnley v. Munsie —Rule absolute to enter
ronswit. John Wilson, J., dissentiente.

Northern Railway Co. v. Puatton et al —Rule
absolute for new trial on payment of costa.

Date ~v. Gore Dustrict Insurance Conmpany, —
Rule discharged.

Wik v, Row.—Rule dischargel.

Puaterson v. Bates.—Raule discharged.

Twoky s. Armstrong.—Rule absolute for new
trial on payment of costs, aud ruie for plaintiff
on demurrer.

INSOLVENTS.

John Yuill .ociveecinine . Tp. MaNab.

H C. Forsyth ., . Burfmd.
Christopher W Richiardson ceee Co Wentwortly,
Thomas Grah’am ... iernenee . Cr. Wentworth,
Dantel L. lealy ... Tp. Smth,
Jochman A, Cremnmer Waterdawn,
Jonn Thomson .ueeeeeee. Petarbhoro’s

Wm Thomzs Kiely London.

Raber G Peloa..., . Hauniton.
Richard Murph . Torouto.

John Muiphy . Torento.

Johin Rreenne... . Mangosa,

Joph Breene oo Manpesa.
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.. Puterbore’,

. Mittsburgh,

. Kinaston,

. Purt Hope
Redoersville.
Vanhleek Hill.
Montreal.
Haunlton.

Daniel Haggart ..
Willet Ferrls....
Johu MeKay, sen
Wi Bennett .

Johu B Baibcock.
Heury Latelle.. ..
Job C, Thompeon & Co
W. T hedestone ...

George Robertson thl ~prings.
George 8. Wilkes, Brautford.
Levt Beemer... Faronto.

Lewis Snth
Wm Woed

Tp bartoo.
. Scphissburgh.

Nitholas (lrﬂ‘-i'y Saphtasburgh.
Edwin Roblin .. . Picton,
Patnick Ryan Montreal.

. Neweastlo.

. &t ‘Phomas.
Harilton.

. Toronte.

. ioudon.
Waterloo,

. Tamlton.

. Port Coltwrne.

Jacoh Cascelmnan
George WV Bogas ..
Henev T2 MeKichan
Wm. Briscoo..onn ..
Lawrence Lawrason
John Swartz... .
Georze Douglags Grid
Frsier Munro . e
James MeMonies. jun,
Ebtenczer Johnston...
Thotas J. Owens
Peter MeCann
Martin Hauck
J C Booth ...
Allan M.Quarrie
JoJd Marshall .
Anzux Melween
MceClllan & Co
Riunard Mavbee
Nelven Storm ..
Samuel Lake
Jatnes C. Mackhn
George H. Comer.....
Alevauder MeCmilum..
Taowis B fose et al.
Wm Moon L.
Wi G. Strong..
Thomas Seatt ..
Heurn & Potter
Win. Servos ...
Laneaster H Schofield
Eyab Lake ...
W Mo Phsil L
Irwis 8, Wiswell
L. A Gurnett ...
James G, Fraser
Wm Mebonell......
Jehin Campbell & Co .
Andiew Widdowson ...
Chashis Patrick Reynold<
James R, Bradbury..
Lradtary £ Co.
Alex. Mclean
A. A Roy ..
P T Degujee |
Architaid Mclntyro .
Win Rose ... ..
Samued MeClung..
Cutharine lacours
Scote & Brayley
Mackay & Cu..
James tMhiter...
Calun W, Day,gr.
Wm T, Eeclestone ..
Jehn B Orser.......
Clarles Carpenter
Mich el Graham
W nlt.
Janies ~utherland
Dakd Guthris
Geir R Macnawmee |
Peter & hilman ..
Frauci« Y Cownle,
Alex Maleolm ...,
MeNaughton, Bros.
Imc Ronert L.,
Aley Pouglass, .
Gen P, Hughew, .
Ellis Luther Derb;
W oAnnstrong. ..
Henny Meruk . .
A lang
Win Water ..
Vars { Strong ..
P. Y. Dorland . ..
Michael Mulrowney
James Capier ... .
John B. K. Deacon ...........

Tp. Eenestown.
. Dravton.

. Londoo,

. Co Waterloo.
. Chambly.

. Fldmn.

. Muuut Forest.
. St. Thumas,

. Montreeal.

. Mamila

. Kmngelon.

« Newbu-gh,

« Thmilton.

. ‘Ip K1 hmond.
. Caboury

. Montreal.

. londou,

. Colourg.

. Cobonrg,

. Taromte,

. Hanilton,

. Whitby.

. Oakwood

. Caumington.
. Colwurg,

. Ancaster.

. Galt.
tlumilton,
o Ligia.

. Toronto,
Turanto,

.. Toranto.
Torauto.
Muariposa.

. Quelwe.

.. Bowmanville.
. Bienvalie.

. Toronto.

.. Uttawa,

. London,

. Tp. Kigston.
. Hamilton.

. . Piston.
Hamilton.
Tp Bravtford.
Bhur.

. Fp Manposs.
« Muntreal,

. Montr.-al

. Tp Barton.
Bowmamille.
Adtiston
Newerstle.
Vercheres,

Kernsusiille.
. Napanee.
'olerbora,

. Merrickvnle.
Life

w Tp Veepra,
. Calborne,

o Boloagila,

we e Quetee

. >t Catharines.
- Cotenrg,

. Co. Wentwarth,

D. A. Roge......
Juhn Abbott..,
Jubn Keating..
Damase Gulmont
Atchesen Cleland
McCutlach, Bros
Thos. Ferguson ...

Abner E Van Norman
Peter Culeman ...
Thos, Moora . .

... Bath,

. Tp Kingston.
Stratfird.

. Cape St. Ignaco.
. Jachute,

. Mantreal.

. Vankieek Hull
. Hanunlton.
Bowmanville.

. &t Thowmas

J. R McCull)gh Bowmannvillo.
Adams & Co ... .. . Montreal.
Henry B Pans . London.
John Bleek..... . Lawmbton.

Ezea Dean Priest
Thos. B Howell..
Robt. N, Reynolds.
Thos. C. Watkins ..
Alfred Brown .
Johin Burns .

Alfred Chff ...

Qenrge Parker.
J B Vezina
Simon Decks .
Wm A. Naxh ...
Chas Cruickshank.
Labergze & Peltier
Thos. Jackeon
Wm Weehs .
Jatwes Blur ..,
Joseph Bingham
Wm Woud ...
tacbod, Phalp...

. Bath,

. Bmgsten,
Kingston,
tlaumilton.

. Monteeal.
Montresl

. Chickupee Milla.
Sandtill.

. Quebee.

. Morn<burg.

. Morrisbarg.

. Chinton

. Acton Vale.
Sudll,

. Woadstock,
Napanee.
Bradfurd.
Sophiashurel,
Bowmanville,

James MeFeeters .. Bowmanwlle,
David G Ellis, ‘Yoronto.
Kae, Brothers & Co.. Hamilton.
Walter Arnold ... . Niagara.
Robert Rutherfird .. Guelph,

J.T Allin .o, . Cobonrg,
Huxh Edward Brown. Whithy.
Wilhamn Warren. jr.. Whithy.

James Blackwoad .
John C Boswell.
Cosby Storey
Jamus Feaiv
Duncan MeDonald
rerre Poulin ...

St. Thomae,
Tp Haunlton.
Newtuuo,
Norwood.
Sarnia.

APPOINTMENTS TO OFFICE.

JUDGES.

WILLIAM DAVIS ARDAGH, E<q. to be Deputy Judge
of the County Court ot the County of Simcow. (tiazetted
February 11, 1563)

NOTARIES PUBLIC,

MICHAEL HAYES, of Toronto, Esq, Rarricter-at-Law,
to be & Notary Public 1u Upper Cangds  (Gaze ted February
18,1365 )

WILLIAM LOUNT, of Barriv, Esq, Barristerat-Law, to
be n Notary Public in Upper Cthada (Gazetted February
I8 I509)

THOWAS BABINGTON McMAIINN, of Bradford, Esq,
Barnsterat-Law, to be a Notary I'abhe an Upper Canads
(Gazetted February 15, 1860.)

CHARLES ELDON EWING. of Wicklow, Esq, Barisster
at-Law, to be a Notary Pubhic in Upper Canada.  (Uazetted
February 18, 1565 )

CORONERS.

NEI, FLEMING, Esq., M D.. Associata Coroner. United
Crunties of Huron aud Biuce, (Gagetierd Folio L1 1S o

JOHN WILSON, Evq . M DL Associate Coroner, Countyof
Norfilk,  (Gazetted February 18, 15¢5)

THOMAS AISHTON, Exq, M D, Associata Coroner, County
of lannox and Addlugton. (G izetted February 18, 18565

THOVMAS FREER. Exq, M D Axcocliate Coroner, Vﬁif@d
Cuunties of Lanark and Renfrew.  (Gazetted Feb, 25, 156)

REGISTRARS.

ALEXANEER McLEOD MACKENZIE, Exq, Regietrarof
the County of Qlengarry.  (Gazetted February 25, 1M0)

TO CORRESPONDENTS.

.

CLEX = ¢ A SURNCRIRFR™ == * Vox Poprit” — * AN 0
SUASCRINFRT — ¢ A AW STUDENT"— % A STUDENT — under
> General Correspondence.”



