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MINUTES OF PROCEEDINGS.

House of Commons, .
Committee Room No. 301,
Tuesday, April 24, 1917

The Special Committee to whom was referred Bill No. 13, An Act to consolidate
and amend the Railway Aect, met at 11 o’clock a.m. Present:—

Messieurs Ames (Sir Herbert), Armstrong (Lambton), Bennett (Calgary), Blain,
Carvell, Cochrane, Cromwell, Donaldson, Graham, Green, Lapointe (Kamouraska),
Lemieux, Macdonell, Meighen, Nesbitt, Oliver, Pugsley, Rainville, Sinclair, and
Turriff.

The Committee being called to order, on motion of Mr. Maedonell.

Mr. Armstrong (Lambton) was chosen chairman of the Committee.

The Chairman took the chair, and read the Order of Reference.

On motion of Mr. Cochrane, it was

Ordered, That a report be made to the House recommending that the Resolution
adopted by the House on the Tth February, 1917, referring Bill No. 13, An Act to
consolidate and amend the Railway Act, to a Special Committee (of twenty-six)
members be amended by adding thereto:

1. That Rule 11 be suspended in connection therewith;

2. That the quorum of the said Committee do consist of nine members;

3. That the said Committee be empowered to send for persons, papers and records,
and to report from time to time, and to have leave to sit while the House is in session,
and also be authorized to have their proceedings and such evidence as may be taken,
printed from day to day for the use of the Committee, and that Rule 74 be suspended
in reference thereto; and .

4. That the name “(Kamouraska)” be inserted immediately after the name
“Lapointe”. .

The Chairman read a memorandum in respect to the procedure of the Committee.
The Committee then proceeded to the consideration of the Bill, section by section.

At one o’clock, the Committee adjourned until to-morrow at 11 o’clock a.m.

MINUTES OF PROCEEDINGS AND EVIDENCE.

House or Commons, Room 301, April 24, 1917,

The Special Committee to whom was referred Bill No. 13, An Act to Consolidate
and Amend the Railway Aect, met here this day at 11.10 o’clock a.m.

Mg. MacpoNgLL: There being a quorum present I would move that Mr. Joseph
E. Armstrong be appointed Chairman of this Committee.

Hox. Mr. Pucstey: I beg to second the motion.

Motion agreed to.

M. ArmsTtRONG: (Having taken the Chair) Gentlemen, 1 thank you for the
honour you have conferred on me. .

It was moved by Hon. Mr. Cochrane, seconded by Mr. Macdonell—

That the Resolution adopted by the House on the 7th February, 1917, referring
Bill No. 13, An Act to eonsolidate and amend the Railway Act, to a Special Com-
mittee (of twenty-six members), be amended by adding thereto:

22266—1}
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1. That Rule 11 be suspended in connection therewith;

9. That the quorum of the said Committee do consist of five members;

3. That the said Committee be empowered to send for persons, papers and records,
and to report from time to time, and have leave to sit while the House is in session,
and also be authorized to have their proceedings and such evidence as may be taken,
printed from day to day for the use of the Committee, and that Rule 74 be suspended
in reference thereto; and

4. That the name “ (Kamouraska)” be inserted immediately after the name
“Lapointe”.

After some discussion it was agreed that the quorum should consist of nine, instead
of five members, as originally proposed. With this amendment the Resolution was
agreed to.

The Order of Reference under which the Committee is proceeding, was next read.

Tae CHAlRMAN: I cannot help thinking that it would be prudent to decide upon
some rules for the government of the Committee. I have prepared a memorandum
with respect to what I think should be done by those who are desirous of presenting
their views to the Committee, whether representatives of railway corporations or other
outside organizations. In this memorandum I suggest that such statements should
be submitted in writing. I will read the memorandum in question, and should the
Committee think fit to coneur in my views I believe it will have the result of expediting
matters very considerably. (Reads):

“In view of the importance of this Bill, which contains 461 clauses, many
“of these clauses containing provisions relating to complex questions of rail-
“way law, it will be absolutely necessary, in order to secure the passage of the
“Bill in any reasonable time, that some rules should be laid down for the con-
“duct of the business.
“I would suggest to the Committee, therefore, that any corporation,
“municipal railway or otherwise, or any othér interest or any other section of
- “the community which is concerned in the character of this measure and who
“wishes to make representations to the Committee in connection with the Bill,
] “should be asked to put their suggestions and arguments in support of -them
“in writing. In this way the Committee will have before them in a tangible
“form the various suggestions that it will be necessary and proper for them
“to consider. If in any special case the committee thinks it would be wise to
“hear a deputation, the Committee can, upon proper application, make special
“provision for such a hearing, and in such an event might ask such interest to
“appoint one or more speakers to support their views.

“It appears to me that if everyone who is interested in thig measure is
“allowed to come here and address the Committee an enormous expenditure of
“time will oceur and there will be a great risk that in many cases the exact
\ ~ “points at issue will not be clearly indicated.

“I would suggest that the Committee take up the Bill and pass it clause
“by clause. In this way the Committee will be able to narrow down the limits
~“of discussion and effectively deal with most of the proposed amendments. If
} “any particular clause should occassion unlooked-for difficulty, or if it would
- “seem desirable to consult any.interests with respect to any proposed amend-
Ir “ment, a special arrangement can be made for dealing with such question on
. “some particular day, when the various interests could, if necessary, be heard.
\ i - “As the work of the Committee proceeds it may be advisable to make

“further rules for its guidance, bug in the meantime I would suggest the above
“as a basis for our proceedings.
o - “It will also be necessary for you to consider what the hours of business
) “of the Committee should be, as it is most desirable that the convenience of
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“the members should be consulted. May I suggest that the hours be from
“say, eleven o’clock in the morning until one, and from three to six in the
“afternoon.
“We have in attendance on the Committee, Mr. Strachan Johnston, K.C.,
“of Toronto, who has been retained by the Minister of Railways to assist the
“Committee, and who, no doubt, is thoroughly familiar with the amendments
“gnd the reasons therefor. I would, therefore, suggest that Mr. Johnston be
“permitted the same freedom of discussion in the Committee as the members.
“I am sure the members of the Committee will see the need of prompt
“gttendance at all sittings, in order that the work of the Committee be com-
“pleted at the earliest possible date.”
The Committee proceeded to the consideration of the Bill.
On section 2, Interpretation, Sub-section (2), “by-law” when referring to an
act of the company, includes a resolution.
Hox. Mr. Prestey: Would that mean that every resolution would be a by-law?

Me. StracHAx Jonxstox, K.C.: I should think so; it does not mean that a
resolution includes a by-law.

Hon. Mr. PuesLey: If you have a provision as to what steps will be taken in
passing a by-law it might as well apply to a resolution as well.

Mr. Stracuax Jonsston, K.C.: There is no change in that respect from the
former Act. Perhaps I might say something that would assist the members of the
Committee. This Bill is a revision of the Railway Act of 1906, and it is also a con-
solidation of that Act with the twelve or fourteen amending Acts that have been
passed. The Departmental solicitor has prepared for each member of the Committee
a copy of the Bill, and you will see straight red lines running horizontally or ver-
tically, which indicate new matter. Wavy red lines indicate recasting without, per-
haps, any fundamental change in the meaning of the Section. At a number of places
you will see a red tick or check which means that there is some omission of matter
in the former Act. If some of you wish to make reference to a section of the old Act,
you will find a table at the end which shows how the sections of the old Act are dis-
posed of, and you ean by reference to that table easily trace any section of that Act
and ascertain what disposition has been made of it.

On subsection 4. .

Mg. Bexserr: It seems to me that the definition of the word “company” hardly

Jneets the case.

Mgr. Stracuax Jonxston, K.C.: The reason of the change is this that in the
case of the Toronto and Niagara Company which was decided by the Privy Couneil,
it was held that Section 247 of the old Act, which was an Act referring to wires and
lines on a highway applied only to Railway Companies, the result of which was that
that company was able to go on the streets of the municipality and erect wires without
the consent of the municipality—Section 247 only applied to Railway Companies.

Hox. Mr. Lemievx: Is there not a general clause further on which deals with

tramways and all such sorts of transportation as are covered by the provision in this
subsection.

Mg. StracHax Jonnsron, K.C.: There is a clause there, but nevertheless the de-
cision of the Private Council seems to call for this interpretation. Mr. Chrysler, K.
C., who was the draftsman of this clause is of the opinion that the interpretation
given here is necessary in order to make it clear that the word “company” would apply
to other than Railway Companies. 1 have given considerable consideration to this
clause, and T still think Mr. Chrysler’s language is excellent and covers the ground,
clearing the difficulty which arose under the old Act. Section 373 is one over which
there may be some controversy. You will see that the word “company” is used there
in a number of cases where it applies to telephone and power companies and this defi-



o

6 SPECIAL COMMITTEE ON RAILWAY ACT

nition is necessary in order to make it clear that the word “company” means every
kind of company which the context would permit of. I do not see how there can be any
possible doubt about the interpretation of the word as defined by Mr. Price.

Mr. Sivcrar: Does it apply to Government railways?

Mg. JounstoN, K.C.: The Government railways are excluded.

* Hox. Mr. CocHrANE: I hope it will be made to apply to Government railways.
Personally I think it would be a good thing if it were made applicable, but of course I
would discuss that question with my colleagues before taking action.

Ho~. MRg. PuesLey: I never understood why the Hon. Mr. Blair was opposed to
having it applied.

Mg. Jonxston, K.C.: That will be dealt with later.

Mg. Benyerr: I would suggest that the word “accompanied” be struck out and
the words “immediately preceded” inserted after the word “unless”.

The subsection was amended and adopted.

On paragraph (a)

“includes every such company and any person having authority to construct
or operate a railway.”

Mg. BexNerr: Should we not say something about the legislative authority of
Parliament? Kvery company cannot be dealt with by this Aect.
Mg. Jonnston, K.C.: No, but it is defined in the Bill.
Hox. Mr. Pugstey: It is not necessary to insert anything in regard to that.

Paragraph (a) was adopted. =

» On paragraph (b)

“in the sections of this Act which require companies to furnish statistics and
returns fo the minister or provide penalties for default in so doing,
includes further any company constructing or operating a line of railway
in Canada, even though such company is not otherwise within the legis-
lative authority of the Parliament of Canada, and includes also any

- individual not incorporated who is the owner or lessee of a railway in
Canada, or party to an agreement for the working of such railway.”

Mg. Bexnerr: No one but a company can really own a railway.

Mr. JonuxsroN, K.C.: Yes, a person can operate a railway.

Mg. Bexxerr: There must be a corporate identity in relation to a road.

Ho~. Mg. Granay: Are there any judgments in cases where the question of the
power of the federal authority to deal with a railway operating under a local charter
has arisen? ‘

Mg. Bexyerr: This clause only requires that they shall furnish statistics, and
I should say under Trade and Commerce we have jurisdiction over it.

Mg. Jounstoy, K.C.: There is another section of the Act taking power over
Provincial Railways, once we declare them to be works for the general advantage of
Canada. y
Ho~n. Mgr. Lemieux: Do the exclusively Provincial companies make a report to
you? -

Hon. Mgr. CocuraNe: No, and this is an order to get us that report.

Mg. CarvELL: And how are you going to enforce it?

Hon. Mg. Puestey: This is practically the same as the present Act.

" Mg. Carvers: T have no objection.

HoN. MRr. Grauam: Have Companies operating under Provincial Charter made
returns to the Federal Railway Department?

Hon. Mg. CocuHraNE: Some have, but not very many.

<

.




S e T
i N

3 i

&
SPECIAL COMMITTEE ON RAILWAY ACT 7

Mg. Bexyerr: Street Railway Companies have made returns, under this section,
to the Federal authority. i

Hox. Mg. GraraM: If such Companies have not made these returns in the past to
the Federal Department of Railways, the present sub-section is not a very efficient one.

Hox. Mr. CocHraNE: This is only a defining sub-section. We will deal later with
the clause which compels the returns to be made.

Hox. Mr. Grauay: If the sub-section is not an efficient definition it will not
accomplish very much good.

Mge. Benxerr: You will find in the report of the Statistician of the Department of
Railways and Canals tables which contain returns of Electric Railway Companies.
These Companies have recognized the provision in the Act for statistical purposes
only. They have refused to give other information, and I think they are quite right
in doing so.

Mr. CarverLn: It is a pity if there is no power to enforce this provision, because
it is really an important one.

Mg. Jouxston, K.C.: With respect to compelling Railway Companies to furnish
statistics of their operations, that matter has not been dealt with by the Courts.

Sub-section agreed to.

On sub-section (6): “county” includes any county, union of counties, riding,
district, or division corresponding to a county, and, in the province of Quebec, any
separate municipal division of a county.

Mg. Jonnstox, K.C.: The word “District” has been added.

Mg. Carverr: Have there been any decisions as to what is meant by “a union of
counties”. You may have a union of counties for one purpose and not for another.
You may have a union of counties for electoral purposes, and for many other things.
Would that apply in this case?

Mg. Bexxerr: The word “district” has been added to meet difficulties which have
arisen in practice, particularly in the West.

Mg. Jonxstox, K.C.: That does not relate to the question raised by Mr. Carvell.

Mg. Carverr: Yes, what I.want to know is what you mean by “a union of
counties”. There are counties in Canada which are united for municipal purposes
and separated for other purposes.

Mg. Jonxsrtox, K.C.: TIn the Province of Quebec there are separate municipal
divisions.

Mg. Sixcrair: We have them in Nova Scotia. The county I represent has two
municipal counties.

Mgr. Bexserr: You will observe the paragraph uses the word “include”. That
is broad enough. {

Hox. Mr. Pucstey: Would there be any harm in leaving out the words “in the
Province of Quebec”?

M. Carvern: Has there been any judicial decision on the meaning of the words
“municipal counties”?

Mg. Jouxston, K.C.: Not that I am aware of.

Mr. CarveLL: Because I can see where there might be difficulties. For mstance,
where the Railway Company files the plan and book of reference in the Registry Office
of the County. Suppose there are two counties united for electoral purposes, it might
be a nice question as to whether the filing should be done in the Registry Office of
one county or in that of the other.

S HerBerT Ames: There is one County Council for the Counties of Stormont,
Dundas and Glengarry. The same thing obtains with respect to the counties of
Northumberland and Durham.
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Hox. Mgr. CocnraNe: Yes, but they have not the three Registry Offices.

Sk HerBerr Ames: That I cannot tell you. Any legislation proposed to be
passed by the County Council would have to be passed by the union of Counties.

Mg. Bexnerr: To me it is perfectly clear that no injury can be done by the
Clause as it is.

Hox. Mg. LEmieux: In the Province of Quebec there is the village of Chambly
and the Parish of Chambly. The municipality of the village and the municipality of
the Parish are two different organizations.

Mg. CARVELL: Are they both in the same county?

Hox. Mr. LeMieux: Yes. Then, in the county of Gaspé there are two Registry
Offices.

Mg. LaroiNTE: There is Division No. 1 and Division No. 2 in the County of
Rimouski. There are two Municipal Councils in that County.

Mg. Sixcrair: T move to strike out the words “In the Province of Quebec”.

Hox. MR. GraHAM: I second the motion.

Motion agreed to and sub-section as amended adopted.

On Sub-section (7):

“ court ” means a superior court of the province or district, and, when used
with respect to any proceedings for

(a) the ascertainment or payment, either to the person entitled, or into
court, of compensation for lands taken, or for the exercise of powers conferred
by this Act, or

(b) the delivery of possession of lands, or the putting down of resistance
to the exercise of powers, after compensation paid or tendered,

includes the county court of the county where the lands lie; and “ county
court ” and “ superior court ” are to be interpreted according to the Interpreta-
tion Act and amendments thereto;

MRr. Carvern: I would like to raise the question why much of this authority
could not be handed over to the county courts, as we have them practically through-
out Canada now. The proceedings are more expensive in going to superior courts.
I do not move it as as an amendment but make the suggestion.

Mgr. BENNETT: Proceedings can be taken before county court judges, but in
dealing with questions of dispossession affecting the land it has never been the policy
to take that away from the superior court.

Mzg. JouxstoN, K.C.: The county court has a great deal of jurisdiction as you
will see as we proceed.

Tae OrarMan: You will notice that in the wording following paragraph (b)
the county court is included. I think that covers your objection.

Mg. CARvVELL: Yes.

Mg. JounstoNn, K.C.: The concluding words of this subsection “and ‘county
court’ and ‘superior court’ are to “be interpreted according to the Interpretation Act,”
and “ amendments thereto,” are underlined, being merely added.

Ho~. Mr. Puestey: It can not be necessary to have those words added, because

the Inférpretation Act would apply. I think it is objectionable to put in words

which are unnecessary. -
Mgr. NesBiTr: Let them remain in to make the meaning plain.
Sub-section carried.
On Sub-section 9, Express Toll:

Mg. Jon\s'rov K.C.: The only alteration is the substitution of the word “any”
before company in the second line for the word “the” in the old Aect.
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Hox. Mg. LEMievx: For the sake of the English language, would you not use
the word “levy” instead of “charge”? Is not a “toll” a “levy” rather than a charge?

Mr. Jouxsston, K.C.: Until it is collected it is levxed The word “charge” is
defined in another sub-section.
Sub-section carried.

On Sub-section 10, “Goods”:

Hox. MRr. PuesLey: That is the same wording as the old Act?
i Tue CHAIRMAN:- Yes.
i On Sub-section 11:

“Highway includes any public road, street, lane, or other public way or com-
munication.”

i Mr. BexNerr: 1 think it would be well to insert the word “thoroughfare.”
Hox. Mgr. PuesLey: Would not “public way” include thoroughfare?
Mr. CarvELL: A railway, for instance, may have a private way which might
be called a thoroughfare.
! A~ Ho~x. MemBer: Would a bridge be considered under “highway” ?

Mg. Jonxstox, K.C.: Ordinarily, “bridge” would be included in the word
“publie road”.

Sub-section carried.

On Sub-section 12, “Inspecting Engineer” :

Hox. Mr. Lemievx: While I do not object to the jurisdiction of the Railway
Board, T understand that this Act is to be enforced by the authority of the Board.
Will the inspecting engineer be appointed by the Minister or by the Board?

Mge. Jonxstox, K.C.: They both have powers under the Board.

Hox. Mr. Lemieux: I do not object. iy

Ho~. Mr. Cocuraxe: I will put it on the Board as far as I am concerned.
On Sub-section 14, defining “Justice”: i
“Justice means a justice of the pefice acting for the district, county, riding,

“division, city or place where the matter requiring the cognizance of a justice

“arises; and when any matter is authorized or required to be done by two

“justices the expression “two justices” means two “justices assembled and acting

“together.”

Mr. Carverr: Why not follow the Criminal Law in that respect? In ordinary
cases the police magistrate ecan do anything that ordinarily requires the presence of
two justices.

i Ho~. Mr. PuesLey: That would not apply here. >

Mr. BexNETT: This means two individuals.

Mr. Carvern: It does also in the Criminal Law.

Mr. Bexserr: It implies that two men have dealt with the situation rather than
one.

Sub-section earried.

On Sub-section 15:

4 “Lands means the lands, the acquiring, taking or using of which is auth-
“orized by this or the Special Act, and includes real property, messuages. lands,
“tenements and hereditaments of any tenure, and any easement, servitude, right,
“privilege or interest in, to, upon, over or in respect of the same.”

Mr. CavrerLn: That is new.

Hox. Mr. Lemievx: Do you provide for a case that arose in Montreal in connec-
tion with the construction of the Casadian Northern tunnel?

y e

P
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Mg. Jounston, K.C.: That is one of the reasons why this clause was drawn. The
word “Servitude” is used in English law, I fancy the word “easement” would be suffi-
cient. It would cover the rights to tunnel under or across. y

Mg. Bexyerr: After the word “upon” in the next to the last line, would it not
be well to add “under”.

Ho~x. Mr. Lemievx: I think so. The case of Rainville versus Canadian
Northern Railway is a case in point.

Tuae Cramyvan: It is suggested that the word “under” be added after the word
“upon”.

Ve

Hox. Mgr. Pucstey: I move that the clause be adopted, as amended by Mr.
Bennett, with the word “ under ” immediately after the word “ upon.”

Mgr. JounstoN, K.C.: There is a case pending in Toronto where a peculiar state
of affairs rules. One of the power companies gave notice for an easement over a man’s
land; they put their wires about 15 feet from the ground and after they had strung
their wires, they proceeded to arbitration, for the purpose of determining the amount
of the payment they should make. The owner of the land said “You have virtually
taken my land, and should pay for it”, but the company said “We are content to pay
for the damage we have done to your land, by leaving the wire in the position in
which it is”, but the owner answered “In taking that easement across my land, you
have virtually taken the land”, and the case is now in the Court of Appeal.

Ho~x. Mr. Lemievx: According to law, the word “property” means property
“above” or “below”. In the case of the Canadian Northern at Montreal it was con-
tended that they had destroyed the property by tunneling underneath whole sections,
as a result of which the property above was cracked and disturbed.

Mg. NesBirr: The last time we were discussing this sub-section, attention was
drawn to the fact that in Ontario the Hydro-electric have not been taking the land,
but have simply been erecting their standards and stringing poles upon them, carrying
their wires over the land. By this subsection we are now giving private companies
the same right. )

Hox. Mg. CocHrANE : Those companies would be responsible for any damages done.

Mg. NesBirr: The private companies have not had that-right up to the present.
There has been a great deal of trouble among the farmers over the exercise of that
right by the Hydro-electric. The Provincial Government refused to allow private
parties to bring suit against the Hydro-electrie, and the consequence was a great deal
of dissatisfaction, the farmers claiming that the compensation made them was not
sufficient and saying that they would just as soon have the land taken as have the
standards erected and the wires strung on them, because the Hydro-electric men are
all the time passing over the land to examine the wires, they drive over it with a team,
doing damage, so that the farmers say they might just as well sell the land to the
Hydro outright.

Hox. Mgr. Cocuraxe: If the Hydro-electric damages the property, they have to
pay for it. :

Mgr. NesBirr: Neo, they do not pay for it in this case, because in the first place
when taking the easement they reserve the right to go over the land for the purpose
of examination.

Ho~x. Mgr. Cocuraxe: But the damage done in making that examination would
be included in the amount originally paid. I think we ought to make it clear in this
section what power is to be given the company.

Mg. F. H. Curysrer, K.C.: T am representing the Railway Companies here, but
in speaking upon this section, I simply want to assist the Committee, as there seems
to be some doubt as to the meaning of this sub-seetion. As I understand the sub-
section the first part gives a Company the right to take the land if it wants an

_easement te go over the land or running water and pay for it, but it cannot acquire
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an easement. I do not know what the cases are of which Mr. Johnston has spoken
but the ruling given recently was that you cannot under the old section go to a man
and say “I do not want your land but only power to burrow ten feet under the gm}md,
and I desire to acquire that easement through your land, which I create by my nothe.”
The Railway Company has never had that power. Or in the same manner when going
overhead the Company could not say to a man “We want to put a bridge over your
land about ten feet in the air; we are not touching you and are not taking your
property, we merely want to acquire an easement to cross over it in the air” 1 d'o not
know what the policy of the Committee is with regard to easements, but that is the
purpose of the sub-section.

Mg. BenxxerT: There is another clause later on dealing with expropriation, and
I think it would be better to let this sub-section stand until that section is taken up.

Mz. NesBirr: I do not want to give this power to every company, but I am
willing to let the clause stand until the expropriation clauses are taken up.

Mr. MacooNeLL: If a company takes power to string wires over a man’s land they
might as well take the land because he cannot utilize it afterwards to the same
advantage as he might desire because the wires are there.

Mr. Nesgitrr: The Hydro-electric Company wanted to take their lighting to a
certain house: there were three houses standing in a row: and what did they do?
They attached their wires to one house, ran their wires low in front of the man’s
windows and took them over to the house on the other side. ' No company or
government should have the right to do that. That destroyed to a great extent the
value of that man’s house. They crossed in front of his windows with their wires.

Mr. Jonxstox, K.C.: Running over part of his property?

MRg. NEsBITT: Yes.

Mz. Jonyston, K.C.: Then they must have paid him for the damage.

Mg. Neseirr: No, not a cent.

Hox. Mr. Cocuraxe: That should be protected against in this section.

Mz. CarveLn: T do not see why any corporation should have the right to go into
a man’s property unless they take all and pay for it. An electric light company in
which T was interested had live wires over a man’s garden, and he objected, and we
simply moved them away. We had the streets to go on. Tt cost us some money to
make the change. -

Hox. Mr. CocHrANE: I do not think any company should have the right to take
the streets, without the municipality’s permission.
Me. Carverr: Neither do I, but the street is there.

Hox. Mr. Lemieux: Everything depends on the word “compensation”. Take the
case of Montreal: perhaps Sir Herbert Ames will agree with me that when the first
wires were put under ground in Montreal it was found that the concrete was affected
by the presence of the electric wires. Several of our conduits had to be fixed up.
There was a certain electrolysis :

Mr. Jouxsrox, K.C.: Section 373 deals with that.

Mr. Nesprirr: Tt is suggested that we allow this section to stand until we take
up the later clause. <

Mr. Bexserr: So far as certain power companies are concerned, if it were
necessary for them to acquire the land they could not carry on their operation. Cer-
tain companies arranged with the farmers at the rate of $10 per pole per annum, and
that ended it, and they had limited rights with regard to inspection. If limited
companies were compelled to buy the land outright, the effect would be that some of
them would never carry on their operations.

Mr. Neserrr: T think we should give them every reasonable privilege.
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Hon. Mr. CocuraNe: I think the clause should be allowed to stand.
The CuamymaN: I think we will regret allowing this section to stand.

~ Mr. Sivorar: I think it is just as well to deal with it now, unless there is some
better reason given for putting it off.

Hox. Mr. Puestey: My judgment is not to put that in the general law. I think
it might lead to a great hardship and injury to individuals, and when special cases
arise, let the company obtain express powers in their charter, but to give them general
power in a charter to go over a man’s property, acquire easements, and have him depend
‘upon compensation, the basis of which would be very uncertain, I think might be a
cause of great hardship.

Hon. Mr. CocHrANE: A great many power companies get provincial charters,
and a good many telephone companies.

Hon. Mr. Pucstey: Then the legislature in that particular case could deal
with it.

Mr. Bexxerr: If we inserted the word “appurtenant” before “easement,” would
it not cover the whole thing?

Mr. MacpoNenL: It would not change the meaning in the least.

Mr. Jonxsrox, K.C.: An easement must be appurtenant.

Mr. Bexxerr: This conferred the right to expropriate a certain right as dis-
tinguished from the soil, but Mr. Chrysler says the clause as it now reads confers no
such right, but only confers the right to take such rights and privileges as are
appurtenant to the land so taken, and the Canadian Northern Railway which crossed
the Canadian Pacific irrigation canal had to pay for the canal as being an easement
appurtenant to the land taken. Mr. Chrysler says that is the old law, and that is what
this section now means. ) ;

Mr. Carvern: I did not so understand him.

Mr. JonxsroN, K.C.: No, Mr. Chrysler says this is open to this interpretation,
that it only gives companies the right to take an existing easement.

Mr. CarveLL: But the trouble is that later on there will be legislation by which
they can carve out a new easement.

Mr. Jonxsron, K.C.: There is no doubt this clause is calculated to give the
company the right to earve out the easement.

Hon. Mr. Puestey: If by this general law we give a railway company a right
to go on a man’s property, and without acquiring the free-hold, to acquire the right
to go over it wherever the company pleases, subject to paying compensation, it might
result in a great injustice to many.

Mr. Carvern: The moment you give them the right to acquire the land, you
give them the right to acquire the easement.

Mr. Macpoxern: It might be an easement for anything, to obstruct a man’s light,
or air, or anything else the human mind could imagine or work out in the future,
and it would give the railway company, or any company coming under this Act,

power to take such a right and to take any property anywhere adjacent to their
undertaking.

Mr. JomnstoN, K.C.: But the railway company pays them damages. The
railway company taking easements of this kind should be under a continuing
liability for any damage that is done.

Mr. MacooNern: That is the very point I mention. Originally a railway
company comes in and says “I simply want to string one wire” then they come in to
repair it. The man may want to build. He has been paid $5 a pole, but he cannot
build above that wire, because it will interfere with it and the whole question comes
up again. It seems to me a man in a progressive community cannot always be in
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litigation with the company with regard to further compensation in régard to rights
he wanted to exercise, or additional rights the company wants to enforce.

Hon. Mr. Puestey: Unless it can be shown that there is some serious incon-
venience in regard to the Act in the past, I think we should strike this out.

Mr. Macpoxern: We discussed this very clause before. The only instance
given was the tunnel in Montreal, and, other than that, there is no demand appar
ently for it. I think if this right or any right approximating it is given, it should
be under some safeguard, say a reference to the Railway Commission or some author-
ity, who would have the right to prevent ﬁctltlous and trivial easements being taken
on small payments.

Hon. Mr. Cocarasxe: Why not let it stand until we come to the clause?

f Hon. Mr. Pucstey: As an illustration, if this be passed a company could
| expropriate the right to enter upon a man’s land for a gravel pit, and take away the
| gravel without affecting the title at all.

Mr. JorxstoxN, K.C.: They can do that now. ,

Hon. Mr. PugsLey: No, they have to take the land now, I do not know whether
that would be an easement or not.

Mr. CarveLL: No, because they take the land away in that case.

Hon. Mr. Puesiey: Would that not be an easement?

Mr. Carverr: No. '

Hon. Mr. Puestey: The power to take water would be an easement.
Mr. Carvern: No.

Mr. Nessrrr: I think it might be better to let it stand. It would sometimes
be a continuing damage and the matter would not be finally settled at the time.

Mr. Jomxstox, K.C.: I think if a railway or power company takes the right to
. string a high voltage line across a man’s land it ought not to get off by merely paying
' kim damages that are visible at that time. They should pay him the continuing:
liability. '

Mr. Nespirt: That is the idea. I think it is all right with this continuing
liability, because nine out of every ten persons cannot tell at the time just whas their
damage is going to be.

Hon. Mr. Cocarane: Nobody can tell what may take place subsequently.

Subsection allowed to stand, as amended by the insertion of the word “under”.

On Subsection 18, defining the word “owner”:

(18) “Owner,” when, under the provisions of this Act or the Special Act, any
notice is required to be given to the owner of any lands, or when any act is
authorized or required to be done with the consent of the owner, includes any
person who, under the provisions of this Act, or the Special Act, or any Act in-
corporated therethh is enabled to sell and convey the lands to the company, and
includes also a mortgagee of the lands;

Mr. Besnerr: If you substitute the word “ means” for the word “ includes” in
the sixth line, it would better express the meaning and prevent confusion.

The CHamMAN: Is it the wish of the Committee that the word © includes ” be
. dropped and the word “means” inserted in lieu thereof ?

Mr, Carvern: What is the necessity for creating an additional burden upon a
Company that wants to get land, that is, the burden of notifying too many people.
£ Mr. Jouxston, K.C.: The mortgagee surely ought to have the right to come up
and be represented before the County Court judge or the arbitrator. I am inclined

to think the words are surplusage. It has already been held that the mortgagee was
the owner.

L

R - :
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Hon. Mr. PuesLey: Might not argument be made in a case of this kind, where
there is a mortgage on a farm, and the Railway Company is only taking a part of it
and the judge would have to adjust matters between the mortgagee and the mortgagor.

Mr. Bexxerr: In the East the Courts have held that the word “ owner” includes
“mortgagee ”, because the fee passed to the mortgagee, but in the West a mort-
gage is often only a charge, and the words were added for that reason.

Subsection as amended agreed to.

On Subsection 20, defining “Provincial Legislature:”

Mr. JonxstoN, K.C.: The paragraph is merely a transposition of the former

words.
Subsection agreed fo.

On Subsection 21, defining the meaning of “railway”:
Hon. Mr. LeMieux: What is the difference between a street railway and a tram-
way ?

i Mr. BENNETT: One is an English term and the other an American term. “ Tram-
way 7 is the expression used in English terminology, whereas “ street railway ” is the
American expression Tor the same thing.

Hon. Mr. PuesLey: Is it desirable to bring all street railway companies, whether
large or small, under the operation of the Railway Act?

Mr. NesBitr: As long as they are under our jurisdiction.

Mr. Bexxerr: Only those who owe their origin to federal statute. Those should
be under our jurisdiction.

Subsection agreed to.

On Subsection 27, defining “ sheriff.”

Hon. Mr. Lemieux: I would like to ask with regard to the use of the word
“sheriff.” I know that under the English Common Law the sheriff is a special officer.
In what connection does he come up so prominently here? In our provinee the
sheriff, for instance in connection with a forced sale, is the proper officer in connection
with that sale. :

Mjy. Benserr: The subsection covers anything that may be required to be done
by the officer called a sheriff.

Mr. JonnstoN, K.C.:* The sheriff would be charged with the duty of giving pos-
session of lands to a railway company under an order of the judge of the proper court.

« Subsection agreed to.
On paragraph (b) of subsection 28 :—
(b) with respect to the Grand Trunk Pacific Railway Company, The National
Transcontinental Railway Act, and the Act in amendment thereof passed in
the fourth year of His Majesty’s reign, chapter twenty-four, intituled An
Act to amend the National Transcontinental Railway Aect, and the scheduled
agreement therein referred to, and

Hon. Mr. PuesLey: Why limit the application ofthe subsection to one specific

amendment ? ;
~ Mr. Bexxerr: Would it not be better to say, “ And any amendments thereto”?
- Hon. Mr. CocHraNE: There is no objection to that.

The CHamrMaAN: Then we will strike out “and the Act in amendment thereof
passed in the fourth year of His late Majesty's reign, Chapter twenty-four, intituled
An Act to amend the National Transcontinental Railway Act” and substltute there-
for “and any amendments thereto”.

Amendment agreed to.

Mr. JonnsroN, K.C.:Mr. Fairweather of the Railway Department points out
that the word “any” should be substituted for the word “the” in the sixth line of the
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paragraph. The latter part of the paragraph will then read “and any scheduled

agreements therein referred to.”

On paragraph (¢) of subsection 28:—

(¢) any lettefs patent, constituting a company’s authority to construct or
operate a railway, granted under any Act, and the Act under which such letters
patent were granted;

Mr. Bexyerr: I would suggest that the words “or confirmed ” be inserted after
the word “granted” in the last line.

Amendment concurred in.

Subsection 28 as amended agreed to.

On subsection 30, defining “ telegraph poles.”

Hon. Mr. Leymieux: I would move to add the word “ cable.”

Hon. Mr. Cocaraxe: Would you assume jurisdietion over cables?

Hon. Mr. Lemieux: We should.

Hon. Mr. Cocurane: How far, to the extent of the three-mile limit?

Hon. Mr. Lemieux: I think you will find.in the office of the Secretary of the Rail-
way Commission a very excellent report, prepared by the late Mr. Justice Mabee on
the subject of governmental jurisdiction over cables. I think the late Judge Mabee
drew up that report with a view to giving the Railway Commission the necessary
jurisdiction. The press and the public are both interested in the matter of cables.

Hon. Mr. Cocaraxe: Why not exercise equal jurisdietion over ships?

Hon. Mr. Lemieux: Cable companies get a landing in Canada.

Hon. Mr. CocHraNE: And so do ships.

Hon. Mr. Lemieux: But eable companies charge the public tolls, and I think
there should be some means arrived at whereby they are made amenable to the juris-
diction of the Railway Commission. Mr. Justice Mabee suggested that a similar com-
mission to that which was to regulate freight rates between the United States and
Canada shonld be appointed.

Hon. Mr. Cocnrane: When the change of Government occurred in 1911 we

endeavoured to secure the establishment of a board which should exercise control over

ocean steamships and the rates charged by them, but the authorities in England did
not take to the idea at all.

Hon. Mr. Lemievux: If you only exercised jurisdiction within the three-mile
limit over the trans-oceanic cables it would make the companies amenable to the
Railway Commission, and they would be willing to accept the rates that the Board
might fix. This mafter was debated in the House of Commons some years ago; and
the cable companies, as a result of the efforts which were then made, and of the dis-
cussion which then took place, that the cable compnmes—on this side as well as on
the other side, in the United States as well as in Great Britain—understood they
had to concede lower rates to the public. As a matter of fact, the cable rates have
been reduced in this way: the press to-day enjoys a special rate far below the one
which was exacted some years ago, and, in addition there are now in operation lower
night and week-end cable rates. I think if you insert the word “ cable” in this subsec-
tion it will enable you to exercise control over the cable companies so far as regards

- the three-mile limit, at any rate.

Mr. Carverr: You would also be able to exercise authority on land also. At
Canso, in Mr. Sinclair'’s constxtuency, where there is a cable station, the Government
would be in a position to exercise jurisdiction to some extent.

Mr. Benyerr: The late Judge Mabee based his contention on the assumption

that as Parliament had control over landing places of cables and the localities at
which messages were filed, or received for transmusxon, it could practically effect a
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prohibition unless. the companies were amenable to regulations by which théy would
carry messages beyond the threé-mile limit at fixed rates. That is what the late
Judge Mabee based his assertion of jurisdiction upon, and that undoubtedly is cor-
rect. Mr. Theodore Vail, who has probably done more for the cable business than
any other man in modern times, properly claims credit for the changes which brought
into effect cheaper night cables and cheaper week-end cables. He found that when
the cables were not busy at given times they could be utilized to advantage by grant-
ing reduced rates to the public. The effect has been as Mr. Lemieux has indicated.
In any event, you do not have to put the word “cable” in at all. Such jurisdiction
as we now have is covered in the definition of the word “telegram.” The transmission
of messages by electric current under water instead of under land is equally amenable
to our jurisdiction.

Hon. Mr. Lemievx: With all due regard to Mr. Vail’s contention, I believe that
the cable companies yielded because Parliament was some years ago very much busied
ever this question and besides the Imperial Conference of 1911 took up the question.
It was immediately after the year 1910 or 1911 that the cable companies yielded.

Mr. Bexnerr: It was at that time that the Western Union Telegraph Company
was consolidated with the American Telephone Company, as you remember, and Mr.
Vail then took the matter in hand.

Hon. Mr. Lemmux: Take, for instance, the Pacific cable. The moment the
agitation came up for a government cable, or an Imperial cable, there was a decrease
in the rates, and it has worked wonders in the West, and with the other colonies,
Australia, New Zealand and the other islands which belong to Great Britain in that
part of the world.

Mr. BenneErr: There has been a deficit every year, of which we have paid a part.

The Cramryman: What is the objection to having the word “cable” inserted?

Mr. MacpoNerL: I think there is no objection. The time may come when we
can co-operate in conjunction with the British Government to jointly regulate cables.
If we have the power to do so it would be a good thing.

Mr. SivorairR: I was present at the interview when the New York men came up
to see the late Government. They did not question our jurisdiction. They said that
the Canadian business was only a bagatelle, that their main business was to the
United States. Of course, the United States was interested and Great Britain was
interested, and we could not regulate these companies as we had only 5 per cent of
the business. They did not question our right to regulate.

Mr. Jounston, K.C.: Has Parliament any right to regulate the charge for a
cable between Halifax and London, for instance?

Hon. Mr. Cocuraxe: They could stop them from™landing there.

Hon. Mr. Lemieux: They seize a legitimate weapon in their hands to force the
cable companies to reduce their rates if they are exorbitant. I do not say that at the
present time they are exorbitant; I do not want to hold up the companies as being
exorbitant. But this is a legitimate weapon in the hands of Parliament.

Hon. Mr. CocHRANE: Anyway, you move that the word “cable” be inserted ?

Hon. Mr. Leamievux: I move that the word “cable” be added.

Mr. Jounston, K.C.: It would be necessary to add that word in several places.

Mr. M.{ACDONELL: Wherever necessary.

Mr. Bennerr: The subsection will read: “ Telegraph” includes cable and wire-
less telegraph.

Carried.

On subsection (31) :—
‘:Telephone toll,” or toll when used with reference to telephone, meaus
and includes any toll, rate, or charge to be charged by any company to the
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public or to any person, for use or lease of a telephone system or line or any
part thereof, or for the transmission of a message by telephone, or for installa-
tion and use or lease of telephone instruments, lines, or apparatus or for any
service incidental to a telephone business.

-Mr. Jounstox, K.C.: I may say that the Chief Commissioner of the Railway Com-
mission thinks that the words “or lease” should be excluded.

Some hon. MEmBERs: Why? .

Mr. Jonxstox, K.O.: Because he says the Commission does not think it would
interfere with the rates as one teleghone company may lease its entire system to an-
other.

Mr. CarverL: All telephones are leased.

The CHARMAN: When we come to the clauses relating to telephone companies
there will be considerable correspondence to put before the Committee. '

Hon. Mr. Puestey : I would like to see added the words “or for interchange between
any two or more telephone companies.”

Mr. Bexxerr: That would come late.

Hon. Mr. PuesLey: You are defining tolls here.

Mr. BexxerT: The definitive section is broad enough.

Hon. Mr. Puastey: The words “or to any person” does not include any other
company.

Mr. Bexnert: It does.

Sir HerBerTr AMEs: A telephone company is a “person”, is it not?

Mr. Jorxstox, K.C.: I do not think the word “ person ” is defined.

Mr. Benxerr: Instead of “ person” the word should be “ company.”

Hon. Mr. PucsLey: T should think so.

Mr. NesBirt: Why not put it “to any person or company”?

Hon. Mr. PucsLey : That makes it very plain. A court would hold that that would
mean a commercial company, some company using a telephone system. What I want
to do is to have a clause put in that would make it clear that.the word “toll” embraces
tolls on which one telephone company would be obliged to grant to any other telephone
company the privilege of transmitting messages over the line of that company.

Hon. Mr. Cocuraxg: If there was only Dominion jurisdiction there would be no
trouble, but if there is provincial jurisdiction the Board would have no control. It is
a very burning question; if we could manage it, it would be a great thing. As you
know, in Ontario there are a number of companies who want connection with the Bell
Telephone Company. Where are we going to bring it in? They have provineial
legislation, and they are asking us to take control over it.

Hon. Mr. PucsLey: Let us leave it until we come to that clause.

Mr. Carvern: You would not have much difficulty in saying to the Bell
Telephone Company: “ You must allow a local company to connect with your:line,”
but the great difficulty would come when you have to deal with a big provincial
organization which will not allow any other company to use its line. As far as
the Bell Telephone Company is concerned, there is no difficulty. ;

Hon. Mr. Cocurane: That is so, we would have jurisdiction over it, but the
jurisdiction ought to be vice versa. 5

Mr. Jomwston, K.C.: There is another clause dealing with telegraphs and tele-
phones, section 875, which is going to be a controversial clause.

Subsection 31 concurred in. .

On subsection 32, “ toll” and “ rate.”

Mr. Carvern: I would like to ask if any exception has ever been taken by the

I_Boarc} of Railway Commissioners to the suggestion that dining cars should be included
in this section.

22266—2 .
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Hon. Mr. CocHrANE: If you put them off the trains altogether it would be a
great blessing to the railways.

Hon. Mr. LeMievx: A suggestion was made some years ago by Mr. Mac]ean the
honourable member for South York, that when the upper berth of a sleeping car is

~ not occupied it shall not be “made up”, but shall be left as in the daytime.

Mr. CarveLn: Might not the charges on the dining ecars also be brought under
the control of the Board.

Mr. BexNerr: 1 have heard one member of the Board express the opinion that
the position of a commissioner was bad enough as it is, but I think if the
Commissioners were called upon to decide the prices to be paid for food on the dining
cars, it would make their position much worse.

Subsection concurred in.

On paragraph (i) of subsection 36.

Mr. Bexnerr: Is this paragraph drafted in the terms of the similar paragraph
in the United States Commerce Commission Regulations?

Mr. Jounstox, K.C.: T could not tell you.

Mr. Bexyerr: It is, I think, intended that we should have our legislation
defining the items of expenditure which should be charged under “ Revenue Expenses ”
as distinguished from * Capital Account”, expressed in such terms as will insure
the same items being charged in that account, with respect to the Canadian Railways,
as are charged under the legislation governing the Interstate Commerce Commission
of the United. States; that was the idea, was it not, Mr. Cochrane?

Hon. Mr. CocHRANE: Yes.

Mr. Bexxerr: The idea being that by having a similarity of charges comparisons
can be made.

Myr. Jonnsron, K.C.: I was not aware of that. This section is exactly the same
as it was before, the only change is to include the compensation payable to workmen
as part of the ordinary expenditure.

Mr. BexNeErr: The Chairman of the Board dealt with that subject rather
extensively quite recently, and he thought we should have the items chargeable under
“ Working Expenditure” on the Canadian roads, exactly the same as it is on the
United States railways, under the Interstate Commerce Commission; that we should
have in the same form of account.

Mr. BexnerT: It is the result of long years of experience.

Mr. Curyster, K.C.: It is squaring the Railway Aect with the Grand Trunk
Pacific Railway Act. With reference to the English system of accounting I do not
think there is a serious difference between it and the Interstate Commerce definition.

Mr. Benxerr: The Interstate Commerce definition has been changed a little in
the last six months. I remember there was recently a little change made for the
purpose of charging some items against revenue which formerly were carried
to capital.

Mr. Curyscer, K.C.: I do not think it made any difference to the practice of
Canadian railways, because after the Rates Investigation the Canadian Northern,
the C. P. R. and the Grand Trunk were all following a uniform system.

The CramMan: If this clause is allowed to stand until to-morrow, Mr. Johnston,
will explain it to the Committee.

Mr. CarveLL: It becomes important on the question of rates.

The section was allowed to stand.

The Committee adjourned until 11 o’clock.
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MINUTES OF PROCEEDINGS.

House oF CoMmMoNs,
CommiTTEE Roowm,
Wednesday, April 25, 1917.

The Special Committee to whom was referred Bill No. 13, An-Act to consolidate

. and amend the Railway Aect, met at 11 o’clock, a.m.

Present: Messieurs Armstrong (Lambton) in the Chair, Carvell, Cochrane,

- Donaldson, Lapointe (Kamouraska), Lemieux, Macdonell, Nesbitt, Pugsley, and
- Sinclair. :

The Committee resumed consideration of the Bill.

At one o’clock the Committee adjourned until to-morrow at 11 o’clock a.m.
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MINUTES OF PROCEEDINGS AN’D EVIDENCE.

House of Commons, Ottawa,
Wednesday, April 25, 1917.

The Committe met at eleven a.m.

On Sub-section 36, of Sec. 2..—“Working Expenditure.”

Mg. Jonsstox. K.C.: Yesterday, Mr. Bennett stated that he understood the
intention was to make the definition of “working expenditure” accord with a similar
definition in the United States. I have tried to find some such definition and cannot.
I do not believe any such definition exists.

Mg. Nespirr: Better let the section stand.

Mr. Carvirt: Is there any necessity for allowing it to stand? If we cannot
find any precedent we had better go on with it

Ho~x. Mr. Puesicey: It seems to cover everything.

Hox. Mg. CocnraNe: Yes, and I understand that it is not a law over there. It
is instructions to the Interstate Commerce Commission.

Section adopted

On Sec. 3., “Construing with Special Acts”

Mg. Jouxston, K.C.: Paragraph (b) reads as follows:

“Where the provisions of this Act and of any special Aect passed by the
Parliament of Canada relate to the same subject matter the provisions of
the special Act shall, so far as necessary to give effect to such special ‘Act,
be taken to override the provisions of this Aect.”

Hox. Mr. Lemievx: Tf, for instance, very special provisions have been made for
certain railway companies, and they differ from these provisions, how would these
railway companies be affected?

Mge. MacpoNeELL: According to this they are exempt from the provisions of the
special Act. :

Hox. Mr. Lemievx: Yes, but if the general provisions are superseded by any
other provisions in this bill, ﬁlen the rallwavs will have lost what they have obtained
by legislation.

Hox. Mr. CocHraNe: No, vice versa.

Me. Jornstox; K.C.: No, that would not be the effect.

Hox. Me. Lemieux: I am reading it cursorily.

Me. CarveLrL: The specific Act prevails.

Mg. MacpoxNeLL: The objection is this. from time to time in the past old com-
panies have been incorporated under special Acts. From time to time public needs
and municipal requirements have encroached upon the companies’ rights and at
their request, and by the demands of the situation, general Acts have been passed
probectmg municipalities and such like. Those safeguarding clauses have been
passed in the General Railway Act. Now when you come to construe the special
Act of the railway. those safeguarding clauses would not apply to that particular
company. There may be a conflict between the provisions of the special Act and the
provisions of the general railway Act. If that occurs. the special safeguarding
clauses in the Act apply, as I understand it.

21
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Hox. Mr. Lemieux: 1 would like to hear Mr. Johnston on that. :

Mg. Jonxston, K.C.: Section 3 is exactly the same as before, except that
paragraph (c¢) is entirely new and has been added. The remainder of the section
has been slightly recast: but if you will take Section 3 of the old Railway Act, and
compare it with the present Section 3, including paragraphs (a) and (b), you will
see there is no fundamental change. You will see it is exactly the same, except that
there is an inversion in the language.

Hox. MR. Puasiey: It really lays down what would be law without that.

Mg. JonxnstoN, K.C.: I think there is no doubt about that. You will recollect
that in the Robertson case the Grand Trunk was required to run third-class trains not
charging more than a penny a mile. The Grand Trunk contended that the obligation
which was imposed on it by the special Act was removed by the general Act. That
case went to the Privy Couneil, '

Hox. Mr. PucsLey: The Court held otherwise.

Mg. MacpoxeLL: We are passing a general railway Act which is supposed to have
a general application to all railways equitably and uniformly. If any individual
company in times gone by has had powers which are in conflict with the provisions of
the general Act those special powers remain, and the general Act does not interfere
with them.

Mg. Jonxston; K.C.: Except as in this Act otherwise provided.

Box. Mr. CocHrANE: You have to pass a special clause if you want to change it,
and then you know what you are doing.

Mg, Carverr: There may be cases where we will find the special clauses are
repealed. '

Mg. MacpoNeLL: The private companies have these special provisions, and the
general Aect has no application to them.

Mg. CarvieLL: There are many cases where money has been spent in a company’
which is operating under these special clauses. -

.. Mg. MacpoNeLL: In the case where a company has special powers, they require to
have enacted in their charter all the safeguarding clauses in this Aect, in order to
make them amenable to the general law. I do not think that is right.

Hox. Mr. CocHraNe: Is it wise to take away the powers which the Federal
authority gave them, and on which they invested their money, without hearing them?

Mg. MacpoNeLL: It is done every day in this Committee.

Hox. Mg. CocHraxe: We are amending the general Aect, it is true, but we are
not taking away the powers Parliament gave certain companies.

Mg. MacpooNeLL: It is done every day in the Railway Committee. When a
company comes here for any amendment to its original Act of Incorporation, and, in
addition, by the Railway Act, these public safeguarding clauses are inserted in that
charter,

Mg. CarvELL: They come and ask for something, and we say “we will give you that
supposing you do so and so.”

Mg. MacpoNeLL: The company has been saddled with the safeguarding clauses,
but the companies which do not come here remain exempt from the safeguarding
91:‘\1:09. I do not think that.is right. The public needs are growing, and the demand
is that they should be surrounded with public and municipal safeguards.

~ Mr. Jonnsrtoxn, K.C.: Paragraph (¢) is new.
" .Mg. Nespirr: Is that not a contradiction of the other, where it says:

“(¢) Provisions incorporated with any Special Act from any general railway
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Act by reference shall be taken to be superseded by the provision of this Act
relating to the same subject matter.”
Mg. Jornstong, K.C.; Not at all. It simply means that the provisions that are

incorporated from some other Act to the correspondlng section of thxs Act would take
their place.

Mr. Nespirr: I think there is a misprint in paragraph (a). The word “ mcor-
porate” should be “incorporated”. £

Mg. Jouxstox, K.C.: That is the language of the existing Act, and I thiuk it is
quite right as it stands.
Section adopted. '

On Section 4—Special Act referring to corresponding provisions.

Ho~x. Mr. Lemievx: This section has reference to what I said a moment ago
and makes it clear to me that nothing is taken away from the existing privileges,
rights, ete., conferred by Parliament upon a Railway Company.

Mg. JonxstoN, K.C.: Unless it is done clearly and explicitly.

Mg. MacpoNeLn: I want to make a few observations at this stage. There are
pages and pages of this general Act that the public and Parliament of Canada be-
lieve are to be of general application to all the Railways of the Dominion. Let us

.beware of what we are doing as we go on. Asa matter of faet, that belief is illusion-

e

ary, because under these definitions those clauses are not going to apply to any
Company that has special powers unless the powers in this Aect are repeated
verbatim in the charters of such Companies. So that sections that it is believed will
be applicable to all Companies are not going to be applicable to all. I think we
onght to realize and face that fact.

Hox. Mr. Cocuraxe: Would it not be better to defer discussion until we come
to the clauses in question?

Mr. MacpoNeLL: In the meantime I would not like these sections passed.

Tne CrammaN: These sections have been applicable before. In a great many
cases all the change amounts to is a re-wording of the section.

Mg. Carverr: But Mr. Macdonell does not want the sections passed w1thout
certain consideration.

Tue CHAIRMAN: What changes do you suggest Mr. Macdonell.

Mr. Macposerr: T think that the language of this Act should be deﬁmts, that it
should be made clear that all its provisions apply umformly to all companies. As it
is now, a great many sections that have been embodied in the Bill as the result of

-

_ experiences of the last ten or twenty years, are not going to apply to companies unless

they have those special provisions in their charter by reason of the language of
Section 3.

Hox. -Mr. Pucstey: The Railway Aect has incorporated general provisions
which, in the great majority of cases will not conflict with special Acts; But there
may be some special provision which Parliament has passed with regard to certain
Companies. For instance, as regards the by-laws of a Company, the number of

Directors and the qualification of Directors, and so on. If we, by a general law,

over-ride all these special provisions we might introduce a lot of confusion into the
internal management of Railway Companies.

Mr. MacpoNerh: But there is nothing in this Aet which has reference to

- sueh matters as the honourable gentleman mentions,

Hox. Mr. Puesrey: Yes, I think you will find reference to the matters 1 have
mentioned later on in the Bill.
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Mr. Macoovenn: Tt only applies to cases where there is no provision in the
special Act. Fixing the number of directors, and so on. are details in the internal
management of Railway Companies.

Mr. Carvern: Is this not your point: That 'certain Companies have been
incorporated by Special Aets, in which they have certain privileges, and your con-
tention is that these privileges should be taken away and the €ompanies brought
entirely under the operation of this Bill. Is that what you are contending?

Mg. Macpoxern: I contend  that these Companies should be brought under
the application of the General Ac¢t. Perhaps the section can stand until I have
read- the sections T have in mind.

Toe CHARMAN: If you have any suggestions to make would it not be wise
to offer them now?

Mg. MacpoNeLL: I am making the suggestions now, I am doing so as plainly as
I ean. I am saying that there are sections intended to be of general application,
but owing to these definitions they will not be of general application; they will

only apply to Companies which contain these sections in their charters.

Hox. Mr. Pucsiey: The sections will be of general application except where
Parliament has made some special provision inconsistent with them.

Tae CaamrMan: All the other members of the Committee are agreed that the
whole section should pass.

Mgr. Macpooxerrn: It does not pass except with my very marked dissent.
However, T can move on another occasion to take up the reconsideration of the
section. ‘

Section agreed to.

On Section 5: To what persons, companies and railways applicable.

Mgr. Sivoram: Why not strike out from. the section the words * other than
Government railways.”

Hox. Mr. Puestey: Why do you insert the words “Railway Companies”.
They were not in the old Act.

Mg. CARVELL: Why do you except the Bell Telephone Company? The section
says that the Act shall apply to all Railway Companies. However, it does not
apply to the “Bell Telephone Company.

Mr. JonxstoN, K.C.: There are special sections dealing with Telegmph and
Telephone Companies.

Hon. Mr. Puestey: Why not leave out the word “Railway”?

Mg. MacpoNeLL: You cannot make the phraseology “All Companies”, for the
Act would then apply to Joint Stock Companies.

Mgr. CarverL: You could say “all Companies within the legislative authority
of the Parliament of Canada”. If a Joint Stock Company has authority to build
a railway it should come under the provision of this Act.

Mr. NesBirr: Suppose you say “all Companies”, would not subsection 4

~ of section 2 specify what companies are referred to?

Mr. Carvern: Yes, subsection 4 would then govern.

Mg. Jonxston, K.C.: The draftsman, in his notes, does mnot indicate any
reason for using the word “railtvay”, and T think it ought to go out.

Me. Crarysrer, K.C.: This Act does mnot apply to anything but Railway
Oompames, and to Telegraph, Telephone and Express Companies, which have bean
brought in by distinet sections. This Parliament only has power over Interpro-
vincial Telegraph Companies. The same thing applies to Telephone Companies;
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this Parliament has no power over local Telephone Companies. Such Companies
would not come under the application of the Act unless they are Interprovincial or
are operated by Railway, Companies.- The sections relating to Telegraphs and
Telephones do not create any difficulty. When you come to them you. will find
that Telephone or Telegraph Companies are within the control of the Board of
Railway Commissioners, and as to Express Companies, they are Companies- that
operate on railway lines. Any others, such as local Companies would not come
under the juridietion of ‘this section.

Hox. Mgr. PucsLey: What about Telephone Companies? Is this section
not intended to apply to Telephone Companies not connected with a through Tele-
phone line or railway? > :

Mg. Carysier, K.C.: When they are given power to connect with, and send
messages over through telephone systems like the Bell Telephone Company, which
is the only one of that description I know of.

Mr. NEespitp: I would suggest the section apply to all persons, companies
and railways.

Mg. Carvern: The word “Company” is defined and includes “person.”

Mg. MacpoxeLL: If you look at sub-section 4 of Section 2 you will see that it
defines eompanies and railway ecompanies.

M. CarverL: T would like to ask Mr. Chrysler about the insertion of the word
“railway.” There must be some reason for inserting that word.

Me. Jouxsrtox, K.C.: Tt is subject as hereinbefore provided, and there are other
sections that deal speecifically with the matter. :

Mg. Cum’snzg, K.C.: You passed some years ago an amendment to the Railway
Act putting in telephone clauses. You passed legislation putting in express and

_ telegraph companies, but you never amended this portion of the Act, and probably

it is now the proper time to insert a clause that telegraph companies, telephone com-
panies and certain express companies are within the provisions of this Aect, but it

should not be done by altering this clause, which is a distinet clause dealing with
railway companies.

Hox. Mg. Pucstey : This defines what the word “company” shall mean undér this
Act. \

Mg. CHrysLEr, K.C.: Yes.

Ho~. Mr. Puestey: We intend this Aet to apply to all companies whether they
have been. incorporated before or may be incorporated hereafter. Why should we put
in a limitation to railway companies. We intend the Act to apply to all companies
which are embraced in the definition of Sub-section 4 of Section 2, and therefore the
word “railway” should be left out,

Mg. MacpoNerL: By Sub-section 4 of Section 2 on the first page the meaning of
the word “company” is defined. -t

Hox. Mg. PucesLey: Therefore it is to apply to all companies defined by the
Section.

Mg. Curysrer, K.C.: You may be right, but when you come to look at the clause’
about the telegraph, telephone and express companies, you will find it is too wide.

: HNox. Mr. Puesrey: If they are not a company under Sub-section 4 of Section 2,
this would not apply. Section 5 is intended to apply to companies brought within
this Act, whether they are incorporated before or not.

M. Carvenn: If it is decided that should go out, I should like to ask the Minister

» of Railways for something that is real, und that is that he will strike out the words

“other than Government railways.”

-
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Hox. Mr. Coonraxe: That point was discussed a little the other day, and T said
yesterday I was in favour of it, but I would not do it without consulting my colleagues.

Mr. Carvern: I will give the Minister a little 1Ilustratxon
Hox, Mg. Cocurane: I agree with Mr. Carvell.

Mg. CarvELL: A poer man had his buildings burned by an engine on the Govern-
ment railways. His building was worth more than two hundred dollars. If the value
is under two hundred dollars a man can sue the Government in any Court of compe-
tent jurisdiction.

Hox. Mgr. COCHRANE : He ean sue for ﬁve hundred.

Mg. CarveLL: Yes, whatever the amount is. This man is driven to the Exchequer
Court, and they say there is no cause of action and that is the end of it. Why should
this not be brought under the Railway Act?

Hox. Mg. CocuraNe: There are other matters of much more importance than
that. -

Ho~. Mr. PugsLey: The regulation of rates is much more important. I knew
of a case some few years ago where the I. C. R. connected with a private railway
company and the shunting charges which the I. C. R. made against this private eom-
pany were four times the amount the Railway Commissioners will allow the Canadian
Pacifie to charge, but there was no redress. I do not see why the Government Rail-
ways should not be brought \mder the Railway Commission. It would save the Min-
ister a lot of trouble.

Hox. Mg. Cocuraxe: No Minister dare do it on his own responsibility, but I will
take it up in Council the first chance I get.

Mg. Carverr: I am glad to hear the Hon. Minister say so. That is worth some-
thing.

Hox. Mr. Pucsiey: How would it do to have Section 5 stand, with a view to
having the Minister consider whether he will approve of striking out the words “Gov-
ernment Railways”?

Mgr. Hawkins: I wish to say
~ Tur Cnammax: We must have some rules in regard to this discussion. If a
gentleman, not a member of the Committee, desires to address the Committee, it would
be in order for some member to move that he be heard.

Hox. Mr. CocuraNE: I move that Mr. Hawkins be heard:

Mg. Hawkins: We would like to lay our views before the Committee on two or
three points in reference to this clause. We are of opinion that all railways in Canada
should be under this Act and should be subject to the jurisdiction of the Board. Dr.
Pugsley has mentioned one point we will raise. The Intercolonial Railway have joint
rates with other roads, but the Board of Railway Commissions have no control over
those rates beyond the mere filing of the tariff. Another point in connection with
that matter is in connection with provisions for protection of the forest from fire
where Government roads run through the forest. That is a very serious question
and we would like to lay it before the Committee. There was a meeting a couple
of weeks ago in Quebee, and I was appointed to wait upon this Committee and present
the views of my association. I would like an opportunity of bringing a man from
Quebec to impress our views npon the Committee.

‘Tue CHAIRMAN: W hat is your position?

Mg. Hawgins: I am Secretary of the Canadian Lumbermen’s Association, and
also connected with the matter of forest protection in Quebec. The Government
roads run through a large territory on the north and south shores, and it is really a
very serious question with us
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Mr. Nespirr: We are very much in accord with Mr. Hawkins' views.

Tae CuAmrMAN: Would you be good enough to present to the Clerk of the Com-
mittee a statement of your objections to this clauise, or your views in support of this
clause as it stands, in order that it may be distributed among the members of the
Committee, and that they may be able to deal definitely with it.

Mg. Hawgins: Will that apply also to other clauses?

Tue CHamrMAN: To any other ¢lauses of the Bill.

Mr. Hawkixs: I received a telegram from Mr. Walsh of the Canadian Manu-
facturers Association, asking when he would be permitted to present his views to the
Board.

Tue CHamMAN: That depends on the clauses with reference to which he wishéds
to express an opinion. You can advise him that if he will send to the Clerk of the
Committee a copy of his recommendations in reference to the sections, or his objections
to the clauses, the matter will be taken into consideration.

Hox. Mg. Cocurane: They have all been asked to do that.

Tae CHAmRMAN: Let him submit his views in writing and the Committee will
decide whether it is advisable to hear him or not.

Mg. CarveLL: As well as your suggestions.

Mr. HawkinNs: At the annual meeting we passed resolutions and I can submit
them to the Committee. )

The CHamMax: The Clerk is authorized to have these resolutions printed and
submitted to the Committee, in order that they may be before us when the clause is
discussed. It may perhaps be deemed advisable to read the correspondence that has
come to hand in connection with the different clauses as we proceed with the consid-
eration of the Bill.

Mr. Macpoxerr: I would move that Mr. Best be heard.

Motion agreed to.

Mr. W. L. Best, Canadian Legislative Representative of the Brotherhood of Loco-
motive Firemen and Engine men.

I might say, Mr. Chairman, that the representatives of the employees have, in
accordance with your suggestion, prepared a memorandum for submission to the
Committee. Unfortunately, we are not able to present it this morning, owing to the
failure of one of our members, whose approval of the memorandum we would like to
secure, to reach the city until this morning. T would, therefore, ask on behalf of the
employees whom I represent, that Section 5 be allowed to stand until we can place
the memorandum referred to before you.

The CHarMAN: Will you have the memorandum ready in a day or two?

Mr. Best: It will be ready for your next sitting.

The CHAamrMAN: Very well, the clerk will have the memorandum prmted and
distributed to the Members of the Committee.

Section allowed to stand.
On Section 6:

.

The provisions of this Aet shall, without limiting the effect of the last pre-
ceding section, extend and apply to (a) every railway company mcorporated
elsewhere than in Canada and owning, controlling, operatmg or running trains
or rolling stock upon or ovér any line or lines of railway in Canada either owned,
controlled, leased or operated by such company or companies, whether in either
caze such ownership, control, or operation is acquired by purchase, lease agree-
ment or by any otber means whatsoever; (b) every railway company operatmg
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or running trains from any point in the United States to any point in Canada;
(e) every railway or portion thereof, whether constructed under the authority
of the Parliament of Canada or not, now or hereafter owned, controlled, leased
or operated by a company wholly or partly within the legislative authority of
the Parliament of Canada, or by a company operating a railway wholly or partly
within the legislative authority of the Parliament of Canada, whether such
ownership, control or first-mentioned operation is acquired or exercised by pur-
chase, lease, agreement or other means whatsoever, and whether acquired or
exercised under authority of the Parliament of Canada, or of the legislature
of any province, or otherwise howsoever; and every railway or portion thereof,
now or hereafter so owned, controlled, leased or operated shall be deemad and
is hereby declared to be a work for the general advantage of Canada. 8-9 E.
VII, c. 32, 5. 11. Am.

Hon. Mr. Pucstey: I am opposed to this section. The Legislature of a Province
may incorporate a railway company, give it subsidies, guarantee its bonds—perhaps
practically be the means of securing the construction of the line. Then a company
like the Canadian Pacific, Grand Trunk, or Grand Trunk Pacific, leases that railway.
Would it not be a great hardship that without the consent of the Legislature which
has created the company, so to speak, and enabled the line to be built, the jurisdiction
over that road should be absolutely taken out of the provincial authorities and handed
over to this Parliament. It does seem to me that where a railway company has been
incorporated by a Provincial Legislature that authority should be a consenting party
before it loses absolute control over the line.

The CHAmRMAN: It will never consent.

Hon. Mr. PuesLey: If the Provincial Legislature will not consent, why should
we take this power. Take British Columbia as an illustration. That province gave
enormous aid to the Pacific and Great Eastern line under an agreement by which the
rates and tolls to be charged by the company should be subject to the control of the
Provincial Government, and that the company should remain under provineial juris-
dietion. Why, merely because that road may be leased to the Grand Trunk Pacifie
or the Canadian Pacific, should the agreement made with the Provinecial Legislature
be annulled? '

Mr. NesBirr: Because the line has been declared to be a work for the general
advantage of Canada. When that is the case, the Board of Railway Commissioners
should have- absolute power, insofar as is possible, over the rates and operations of
that line. :

Hon. Mr. CocuraNe: I think that when a Provineial Legislature consents to a
line passing from under its control to that of the Federal Parliament, no objection
can properly be raised. There has been a great deal of objection to a road in the
Province of Quebec, which has been acquired by the Canadian Pacific Railway,
remaining under local jurisdietion. I have received several letters asking the Gov-
ernment to bring the line under the control of the Board of Railway Commissioners.

Hon. Mr. Lemieux: Do you recall .thetname of the road, Mr. Minister?

Hon. Mr. Cocuraxe: Tt is a Quebec line.

Mr. Laroixte: The Quebee Central?

Hon. Mr. Cocuraxe: I think that is the name.

Mr. Lapointe:  Running from Quebec to Sherbrooke. .

. Hon. Mr. CocHraNE: Yes, we have been asked to bring that line under the
Board of Railway Commissioners. I think, Dr. Pugsley, with all due respect to you,
control by the Dominion Railway Commission is in the interest of the people as a
whole. il
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Hon. Mr. Puestey: That may be. It may also be in the interests of the people
as a whole that a Provincial Legislature should be debarred from subsidizing or guar-
anteeing the bonds of a railway company in certain eases,

Hon. Mr. Cocuraxe: If the Provincial Legislature agrees to a line coming under
Dominion jurisdiction, what objection is there?

Mr. Carvern: I was on the Quebec Central within a fortnight, and I was told
by a big exporter that he has to pay a local freight rate from any point on the line
toc Sherbrooke, and the Railway Commission has no control over the rates charged.
The result is higher freight rates have to be paid than would be the cage if that line
were under the control of the Railway Commission.

Hon. Mr. Cocuraxe: If the road were under the Railway Commission the freight
rate would be a through rate and not unduly high. . )

Mr. Nespirr: In the Province of Ontario in former times a number of lines were
built with the aid of bonuses from counties, townships and villages. They were imme-
diately taken over by the Grand Trunk, the Canadian Pacific or some other corporation,
became part of a through railway system, and later on, when the Railway Commission
was created, were brought under the jurisdiction of the Board. ,Then the Railway
Commission was enabled to control the rates charged on thosé lines,

Mr. Carverr: We have a ease in New Brunswick where a small road operates coal
mines, It charges 90 cents a ton for coal brought from the point of production to the
city of Fredericton, a distance of about 30 miles, yet it will haul the same coal to the
city of St. John, 65 miles farther, for an extra 5 cents. That would not be allowed if
the road were under the control of the Railway Commission because the Board would
equalize the rates and the city of Fredericton would be paying a fairer freight rate on
its coal.

Mr. Macpoxers: I think you will find that in practically all these cases where

" 1 local lines were taken over (absorbed or acquired), by transcontinental or through

lines, the consent of the Provincial authorities was obtained in each case, 4

Hon. Mr. PucsiLey: If provision is made that the transfer must be made with the
consent of the Legislature of the Province, that would be all right. There are two

~ ways by means of which a Federal Company ecan secure control of a local line; one
- by leasing the road.and the other by buying or acquiring the stock. Take the CPR,

they did not lease the St. John Bridge and Railway, but they bought the stock, and it

. is kept as a separ®® company, but owned by the C.P.R.

Hon. Mr. Cocuraxe: They could put into their grant a clause protecting them-

~ selves against this and stipulating that it should not be allowed.

Hon. Mr. Pucstey: That is all right for the future, but you are putting in a

- clause here that will affect companies that have been built under provincial jurisdie-

tion and you are by this taking away all authority, power and control which they
might have, and enabling a larger company, simply by getting control of the stock

. to fix the rates——

Hon. Mr. Cocnraxe: What harm will it do the province ? . 5

Hon. Mr. Pucstey: Take British Columbia: the McBride Government gave very
large aid to a road running up to the north from Vancouver to Prince George.

Hon. Mr. Cocnraxe: I do not think it was the MecBride Government, but its
~ Successor.

Hon. Mr. PuesLey: But one of the Governments,
Mr. Carvers: Call it the Government of British Columbia.

~ Hon. Mr. PuesLey: They stipulated that they wanted to get advantageous freight
. rates for the coast cities, and they stipulated that the rate should be under the

) w' absolute control of the Government of British Columbia.

2
(]
e
¥
X
.




30 SPECIAL COMMITTEE ON RAILWAY ACT

Ion. Mr. Cocrgane: I think that was the Canadian Northern.

Hon. Mr. PucsiLey: And they invested millions of dollars on that rpad.

Hon. Mr. Cocuraxe: They did the same thing with the Canadian Northern, and
it is not in the public interest.

Hon. Mr. PuesLey: What right have we to pass a law which will nullify that
agreement and enable the company to defy British Government?

Mr. Sivcramr: It was done in the interest of the province, to keep down rates,
and there is no objection if we have jurisdiction. That is the only question in my ]
mind.

Mr. Nessirr: That road is no use simply running into Vancouver, and in order
to become a road it has to be connected with some of the transcontinental roads.
It will be of no benefit until it is connected with the country it is intended to serve,
and the moment it is connected with any of the principal roads we should control
the rates.

Hon. Mr. Pucsrey: The people of Sritish Columbia put their money into it in
good faith. :

Mr. NesBirr: We do not confiscate their money.

Hon. Mr. PresLey: We break their agreement.

Mr. NesBirr: Supposing you want to ship over that same road, they charge you
express rates which amount to more than the value of the stuff you want to ship, so
that you cannot ship over that road.

Hon.. Mr. PucsLey: You are getting back by this section to the Railway Act
as it was originally passed, that provided that wherever a company connected with
another company which was under the control of the Dominion, the C anadian Nor-
thern, Grand Trunk or Intercolonial, it should, ipso facto, be a work for the general
advantage of Canada. There was a great deal of objection to that and the law was
changed, and it was provided that only as to the point -of junction should it be under
the control of the Parliament of Canada. You are now proposing that a federal com-
pany can simply buy the stock of a provinecial company and get the control, and the
moment it gets the control it becomes, ipso facto, a work for the general advantage
of Canada, and it is taken out of the jurisdiction of the provineial legislature.

Mr. MacpoxerL: That is right.

Mr. NesBirr: Then what is wrong with it?

Hon. Mr. Puestey: Tt is a breach of faith.

Hon. Mr. Leaevx: It is a question of provineial autonomy, and when a province
has granted a charter to a company and stipulated that the company shall have cer-
tain privileges, I do not see how the Federal Government can step in and interfere.

Hon. Mr. Cocurane: Then you are willing to oblige the people to pay two rates
just as Mr. Carvell mentions?

Mr. Nespirr: It might hurt some provineces® dignity, but it is a good thing for
the people that the Government should control the rates.

The Cuamvax: Mr. Lawrence, the-legislative représentative of the Brotherhood
of Locomotive Engineers would like to be heard on this clause.

Hon. Mr. Lemieux: Do you think we should pass this clause without hearing
from the representatives of the provineial governments? It seems to be an mfrmge- 1
ment of provincial authority.

Hon. Mr. CocHrANE: A contention has been made that when the Dominion
Government bonus a local charter they have the right to control them.

Hon. Mr. Puestey: I know that in the New Brunswick Legislature some years
ago our contention was that if Parliament chose to take over the provincial road and

e
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deprive the Provincial Legislature of all authority over them they should return to

- the provinces the aid which they had given to build the road.

Mr. Lawrexce: As representative of the Brotherhood of Locomotive Engineers,
with Mr. Best, the representative of Locomotive Firemen, I have drafted a little
article with regard to this matter, and T desire to present it to the committee. We
say: let this section remain as it is at present for the reason that its requirements
will make for uniformity in the equipment, maintenance, and operations of locomo-
tives and ecars, as well as in operating rules, thus ensuring greater safety on all
lines of railway which may be considered as work for the general advantage of
Canada. Uniformity in equipment or in operation is regarded as an essential to
safety in railway operation. The Quebec Central Railway was mentioned, and I may
say we have had a great deal of trouble in regard to that road. It is operated by the
Canadian Pacific. The Board of Railway Commissioners has made regulations
regarding the equipment of locomotives, so that they will not be equipped in such a
way as to prevent the engineer from seeing. We have complaints and taken them up
to the Board, and they never say that they have any jurisdiction. The same in regard
to the safety appliances on the locomotives and cars. The same men operate that
road as run on other portions of the Canadian Pacific, and if you are familiar with
the equipment of a locomotive you will know how essential it is that all locomotives
should be equipped practically the same and the same regulations made in regard to
safety. These regulations will apply to the cars. It is a very important section, and .
I think the railway employees are unanimously of the opinion that this section should
remain as it is, and these roads be declared to be works for the general advantagg
of Canada.

Hon. Mr. Puesrey: It rather seems to me that, before Parliament pass this
section the provincial legislatures should have an opportunity to be heard.

Mr. MacpoxeLL: I recollect the old Grey and Bruce, and there were two or three
other roads running out of Toronto. In all those cases the province was a consenting
party when these roads were absorbed and taken over by the large lines, but in that
case they passed out of their ken.

Hon Mr. Pucsiey: British Columbia is protesting today most strongly against
the placing of those roads in that Province which have been recently assisted so liberally
by the local authorities being placed nnder the control of the Federal Parliament.

Hon. Mr. Cocaraxe: We have put the Canadian Northern under the jurisdietion
of the Board by Order-in-Council.

Hon. Mr. PucsLey: Against the protest of the British Columbia Government.

Hon. Mr. Cocurane: I have not received any protest from them.

Hon. Mr. PucsLey: ¥ see it in the newspapers.

Hon. Mr. Cocarase: They did not let me know about it.

Mr. Carvers: You and I, not many years ago, asked that these provincial roads
ehould be brought under the jurisdiction of the Dominion Government.

Hon. Mr. PucsLey: Pardon me, what we did was this: we said British Columbia
could do as she pleased in regard to it, but that we ought not to grant Dominion aid
unless they were brought under the control of the Dominion.

The Crammax: I will call the Committee’s attention to the fact that the legis-
latures of the different provinces have representatives located, I understand, in Ottawa,
and if they were interested in this clause I think they should be here.

Hon. Mr. Pucsrey: Has British Columbia any representative? T know that New
Brunswick has not. , ‘

Hon. Mr. Lesievx: I remember well the case of the Montreal Street Railway,
which was carried to the Privy Council, and it was decided that our Aet was not con-
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stitutional, and that we had no right to give jurisdiction to the Board on through
traffie, that is in*regard to provincial lines. :

Hon. Mr. PuesLey: As far as the Ontario Government is concerned, they think
that this Government can do nothing wrong and they are not watching proceedings
here.

Mr. Jonxsron, K.C.: With reference to that case, it did not decide exactly as sug-
gested : it decided that until a work was decided to be a work for the general advantage
of Canada, it did not come under Dominion jurisdiction. This case did not decide that;
it decided thah until the work was declared a work for the general advantage of Can-
ada the section was ultra vires.

Me. SiNcrAmr: I understand that most of these local lines were brought under
federal control at the time they were incorporated in order to enable them to get
subsidies.

Mg. Jounston, K.C.: That is very likely.

Mg. Sixcrar: It is a very rare thing now to find a provineial railway that is not
now under the general jurisdiction of Canada by a special Act. There may be a few
but not many.

Hox. Mg. PuesLey: This section is entirely new, is it not?

Mg. JonxstoN, K.C.: It is virtually new. There was a section something like it
in 8 and 9, Edward VII, but it did not go as far as this.

Hox. Mgr. Puesrey: I object to the section, and will vote against it, but have
nothing further to say with respect to it.

Mg. NesBitT: I move that the section be concurred in.

Tue CHarMAN: It is apparent that only two members of the Committee are
opposed to the section.

Ho~x. Mg. Lemieux: As the consideration of this Bill has been fairly conducted
since the beginning of these proceedings, I would respectfully suggest that the section
be allowed to stand until the provinces are made aware of what is proposed to be done.

Mg. CarveLn: How are we ever going to finish the consideration of this Bill if
we continue bringing people here from all over the country from time to time?

Hox. Mr. Lemieux: You will agree with me that this is a very important section.
I look upon this provision as an invasion of provincial rights.

Tae CramrMaN: Do you expect the provinces will object to it?

HoxN. Mr. PuasLey: Certainly they will, if they have not seen the section.

Ho~n. Mg. LEmIEUX : T assure you that if you will allow the clause to stand I will
communicate at once with the Attorney General of Quebec and be guided by him in
the matter. ;

Hox. Mg. PuesLey : I would not want any stronger reason for allowing the section
to stand than the Chairman’s statement that we might assume the provinces would
object to it. The provinces would not raise any objection unless they considered the
section most unreasonable. :

Mg. NesBirr: This talk of provineial rights i bsecoming a matter of the provinces
standing on their dignity.

“Hon. Mr. PugsieEy: I have great faith in the provinces just now.

Ho~x Mg. Cocuraxe: T have great willingness to concede provineial jurisdiction,
but when the provinces consent to jurisdiction passing out of their hands, as they
have done in every case, what objection can be urged?

Mgr. Carvern: I am very well acquainted with the Railway situation in the
Maritime Provinces. No province has built so many railways as the province of New
; mewick——perhaps the Minister of Railways thinks too many have been built—and
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I do not know why it would not be in the interest of any Provincial Government to
‘have its railway rates controlled by the Board of Railway Commissioners.
: Mr. MacpoNeLL: Otherwise you put back the hands of the clock twenty years.

Mr. CarverL: To me it is not a question of a province standing on its dignity,
{but whether the Parliament of Canada shall legislate in the best interests of the
_[Dominion as a whole. As a member of Parliament from the province of New Bruns-
twick, I am prepared to assume sole responsibility for my action and to say that this
~#Clause should be passed.

The CramrMax: Will you make a motion to that effect?

Mr. CarverL: Yes. I move that Section 6 be concurred in.

Mr. MacpoNeLL: I second that motion.

Resolution put and ecarried.

On Section 8—Provineial Railways connecting with or erossing Dominion Rail-
ways.

Mr. Jouxstox, K.C.: Paragraph (b) has been declared to be ultra vires. Judg-
'ment was given by the Privy Council on the 12th January, 1912.

Hon. Mr. Lemievx: You refer to the judgment in the street railway case?
F Mr. Jousston, K.C.: Yes. In that case paragraph (b) was held to be ultra
(vires of this Parliament. It was held until the road had been declared to be a work
Hor the general advantage of Canada this Parliament had no jurisdiction. Once the
irailway is declared to be a work for the general advantage of Canada then the
. {Dominion Parliament has jurisdiction.
Hon. Mr. Lemieux: There is a proviso which means that in the case of a rail-
. tway owned by a Provincial Government, for example the Temiskaming Railway, the
transfer provision of this Act could not apply without the consent of such Govern-
ment. That is to say, you could not fix the rate on that railway in Ontario without
/ jthe consent of the Provineial Government of Ontario, although it taps at both ends
'the transcontinental systems.
Hox. Mr. CocuraNe: I understand that, but some eminent person said that
by granting that subsidy to the Temiskaming and Ontario Railway we would have
{a right to name a through rate over it.—Not any local rate but a through rate.

Mr. Nesirr: I do not believe you have.
.~ Me. CarverL: T wish we had jurisdiction to control all the rates, over it
Me. Neseirr: So do I, but I do not believe we can; at any rate, we do not
seontrol them.
’ Mgr. MacpoNeLn: We are prohibiting that being dome in the future by this
" “8ection.

that, I do not think we have jurisdiction to do it.
~ Mge. MacooxerL: What is the necessity of inserting something whlch we are not
oing? We are negativing a negative.

Mgr. Jonxston, K.C.: we have no power to pass paragraph (b). Mr. Lemieux
was referring to paragraph (d).
Mr. CarverL: You say we have no power to pass paragraph (b).
- M. Jonxstox, K.C.: It says here: “although not declared by Parliament to be
a work for the general advantage of Canada”—that is the vice of the section; that it
attempts to control the rates, while it is declared not to be a work for the general
advantage of Canada.
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« Mgr. CurysLer, K.C.: It is all right as to the crossings and junction and all the
movement of traffic at that point. The operation of the road is properly brought
under the control of the Dominion Parliament and the Railway Board, but as to the
carriage of goods and tolls it is different. That is not a necessary incident of the
right of the Parliament of Canada to legislate.

Tre CHsAmMAN: Then we had better strike out paragraph (b).
Mg. MacooNeLL: Paragraph (b) was in the old Aect.

Mg. Jounston, K.C.: And was held to be ultra vires.

Hox. Mr. Lemieux: So that my objection was all right.
Paragraph (b) struck out and section adopted.

On Section 9, Sub-section 4, Reappointment of Commissioners.

Mg. CarvELL: I know this has been the law from the beginning, but why should
a Commissioner because he happened to have been a judge of a superior court be
exempt from being dismissed for cause, any more than any other commissioner? That
is put in, I suppose, in order to get judges to accept these positions, but it is giving
one commissioner a wonderful advantage over his fellow commissioners.

Hox. Mr. Lemievx: Is it not because, when he was a judge, he was not sub-
jected to this provision, and wanted to become Chief Commissioner with the same
privileges he enjoyed when he was a judge?

Mg. CarverL: Yes, but why should we hold out inducements like that to get
men to leave the bench?

Hox. Mr. Lemieux: We have made no mistake so far as the appointment of
judges is concerned. We appointed Justices Mabee and Killam.

Mg. CarvELL: I do not know of any gentleman on the Board that I think should
be removed anyway, but it certainly gives one class advantage over another.

Mg. Nespirr: I understood until the other day that they were all subject to the
Parliament of Canada. I do not think they should be subject to the Governor-in-
Council, because I think they should be an absolutely independent body. I am not
saying anything against the present Administration but I do not think they should
be subject to the Governor in Council.

Mg. CarverLL: I am rather ineclined to take that view too.

Mg. NesBirr: I think they should be subject to Parliament only.

Trae OHARMAN: Would it be fair to the present Commissioners to have this.
changed in any way?

Hox. Mr. CocHRANE: None of them come under it now at all.

Mg. Sivorar: That would put them in the same position as judges. You can-
not dismiss a superior court judge.

Mg. NesBiTT: I think they should be absolutely independent of the party in power,
-whether it be Grit or Tory.

Mg. CarveLn: I think so. ’

Mg. Nespirr: They should be subject to the Parliament of Canada, and you
should get the best men you could, because you give them great power.

Hox. Mg. Cocuraxe: The salary will not bring the best men, nor will the salaries
of the judges be an inducement to the best men.

Mg. NesBiTT: I do not see why they should be limited to ten years.

Ho~. Mg. CocHrRANE: I think that is all right.

Mg. CarveLL: Have you considered the point of making them subJect to a dis-
missal only on an address of the House of Commons?

Ho~. Mg. Cocurane: I would not object to that.
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Hox. Mr. LEMievx: If the Minister does not object, I will make a motion to that
effect.

Mr. CarveLL: We might change the clause and make it read: “but may be
removed at any time by or upon an address of the Senate and House of Commons.”
Mg. Sincram: “Shall not be removed except upon an address of the Senate and

| House of Commons.”

Mr. CarveLL: You are making it stronger.

Mg. MacponNeLL: “Shall only be removable on an address of the Senate and
House of Commons.”

Tuae CHamMan: Is the Committee really unanimous in making this change?

Mg. Nespirr: I am in favour of it.

Hox. Mg, Lemievux: In this matter I take the Minister of Railways as my leader.

Hox. Mr. CocHraNe: I do not at all object to it. I do not think any exception
should be made.

Mz. Jouxstox, K.C.: T do not know exactly what the proposed amendment is.

Hox. Mg. Lemievx: It is proposed that no member of the Board of Railway Com-
missioners should be removed except by address of the Senate and House of Com-
mons. You remove the section in the Act with respect to the Chief Commissioner
and have this a general rule. .

Mg. CarveLL: That is the point.

Mg. Larvoixte: You will also have to strike out the present paragraph (b).

Me. Jouxstox, K.C.: T would suggest that the wording in Subsection 3 read as

- follows: “but may be removed at any time upon address of the Senate and House of

Commons.” Paragraph (b) will have to go out.
Tue CHamrMaN: Then Subsection 3 will read as follows:

“Each Commissioner shall hold office duriné ‘good behaviour for a period
of ten years from the date of his appointment, but may be removed at any time
upon address of the Senate and House of Commons.” )
Section 9, as amended, concurred in.

Section adopted.

On Section 13, Interest, Kindred or Affinity. :

Mr. Neseirr: Does the latter part of the sentence not contradict the first part?
It says: “Whenever any commissioner is interested in any matter before the Board,
or of kin or affinity to any person interested in any such matter, the Governor in
Council may appoint some disinterested person to act as Commissioner pro hac vice,”
ete.; and then it says: “Provided that no Commissioner shall be disqualified to act
by reason of interest or of kindred or of affinity to any person interested in any matter
before the Board.”

Mr. CarveLn: It seems contradictory.

Mr. Farwearner: The first portion provides for putting him aside, but the fact
that he has acted in such case does not vitiate proceedings.

Mr. Jonxsron, K.C.: It is the same as before.

Section adopted.

On Section 20, Arrangements of Sittings and Business.
Mr. CarverL: That is really declaratory of what they have been doing.
Hon. Mr. CocuraNe: This is new.
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Mr. Jouxston, K.C.: Tt was put in that form to meet the altered -condition on}

account of the increase of the membership of the Board and the division of the work.}
Mr. Carvern: It is a pity we could not apply these principles to many of ourf:

courts in Canada.

Section adopted.

On Section 23, Duties of Secretary of the Board.

Mr. Carvern: Paragraph (a) of this section provides that the secretary shalll
attend all sessions of the Board, and Section 18 provides that the Board may hold
more than one meeting at a time.
: Hon. Mr. Lemieux: But it provided by another section that the Board may
appoint an acting secretary.

Mr. CarveLL: Supposing there were two sittings held in Ottawa, the secretary
might not be absent on account of illness, but might be attending another meeting.

ALY

Hon. Mr. CocuraNe: What objection is there to saying: © The secretary or act- | *+!

ing secretary ?”

Mr. SiNcLar: Tt might read in this way: “ It shall be the duty of the secretary )

of his assistants.”

Mr. Jonnstox, K.C.: Add to Section 22, “ The Governor in Council may also )

appoint an assistant secretary.”
Mr. NEesBirr: Make it “ assistant secretaries.”

Mr. Carverr.: That would not do, because Section 24 provides that the Board |

appoint the assistant.
" Mr. Macposers: I think Sectiop 24 covers it.

Mr. CarverL: It might, by implication.

Mr. Sivcrar: I think it would be all right to say It shall be the duty of the
Secretary or Acting Secretary.”

Mr. Nespirr: I would suggest to add that to Section 22.

Mr. Jonnston, K.C.: Section 24 does not cover the point. In this case you have
a permanent Assistant Secretary and there is no provision in the Aect for his appoint-
ment. ‘

Hon. Mr. CocaraNe: I am informed there are two Assistant Secretaries.

Mr. Jounston, K.C.: If so, they have been appointed without authority under the
Act. There is nothing in the Act at present that authorizes their appointment. I
think the Section should stand in order to permit of its being re-drafted.

The CramrMan: What is the wish of the Committee?

Hon. Mr. Puascey: I think it would be better to have Section 23 re—c:ht in order
to cover the points raised.

Section allowed to stand.

Committee adjourned until 11 a.m.
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MINUTES OF PROCEEDINGS.

House or CoMMONS,
Committee Room No. 301,
Thursday, 26th April, 1917.

The Special Committee to whom was referred Bill No. 13, an Act to consolidate
and amend the Railway Aect, met at 11 o’clock a.m. Present:

{ Messieurs Armstrong (Lambton) in the chair, Bennett (Calgary), Blain,
- Bradbury, Cochrane, Cromwell, Donaldson, Green, Lapointe (Kamouraska), Lemieux,
! Macdonell, Reid, Sinclair, and Weichel.

The Committee resumed consideration of the Bill.

‘ At one o’clock, the Committee adjourned until to-morrow at 11 o’clock a.m.
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MINUTES OF PROCEEDINGS AND EVIDENCE.

House or CoMMONS,
Ottawa, April 26, 1917.
”~
The Committee met at 11 a.m.

Mr. Braiy: I have a communication here which I suppose has reached the
Committee in some other way, a plea for just and equitable treatment of the public in
the law relating to telephones and long distance service.

Tue CHARMAN: Be good enough to hand in your communication, and the
Clerk will forward a letter. The form of the letter used in such cases is as follows:
“Dear Sir,

In accordance with the mode of procedure adopted by the Committee on Bill
No. 13, to consolidate and amend the Railway Aet, you are hereby requested to put
in writing your objections or proposed amendments, if any, to the bill, and mail them
to the Clerk of the Committee for their insertion in the printed proceedings, if
need be. In addition, your representative, if any, will be given a hearing before
the Committee. i

’ Yours truly,
N. Rosiboux,
Clerk Special Committee
on Bill No. 13.”

That is the answer sent to practically all correspondents of that nature.

Mr. Jouxstox, K.C.: While we were dealing with Clause 9, it seemed to be
assumed by the Committee yesterday that the Judges’ Act contained provisions for
the removal of Superior Court Judges, but I find it does not. It contains provisions
for the removal of County Court Judges, and the Governor-in-Council may remove
County Court Judges under that section. The only power to remove the Judges of
the Superior Court is by the Governor-General on address of the Senate and House
of Commons. If it is the desire of the Committee I think it would be desirable to
co-ordinate that section with the Act and use exactly the same language. We did it
yesterday. The language was not identical but I suppose probably it had the same
effect.

Tue CHARMAN: Section 9 was passed.

Me. Jouxsron, K.C.: I think in order to make the section in exact accord-
ance with the B. N. A. Act we might use the same phraseology, and before the
words “at any time,” insert the words “by the Governor-General, on an address of
the Senate and the House of Commons.”

Mr. Besxyerr: You will have to move that we refer back to section 9 for the
purpose of amending it as stated by Mr. Johnston.

Motion to refer back agreed to.

Tue CHamMAN: The clause then will read, “but may be removed at any time
by the Governor-General.”

Me. Besserr: If you wish to be exact, the proper expression is “Governor-
in Council.”

Mg. Jonxnstoxn, K.C.: “By the Governor-in-Council on address of the Senate
and House of Commons.”

Section as amended adopted.
39
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On Section 23, Duties of Secretary.

Mr. Jonnston, K.C.: I was asked to re-cast Clause 23 yesterday, because it
appeared there was a Secretary and Assistant Secretaries, and the Board might hold

two sessions{at the one time. Of course it is manifestly impossible for one secretary to -

attend all meetings of the Board. I propose to re-cast the section by striking out
Paragraph “A”. Then Paragraph “B” in this Bill will be Paragraph “A”, and “C”
will be Paragraph “ B,” “D ” will be “ C,” and “ E ” will be “D.” Paragraph “D” will
read as follows:

“To have every regulation and order of the Board drawn pursuant to the
direction of the Board,-duly signed and sealed with the official seal of the Board,
and filed in the office of the Secretary.”

Hox~. Mr. Lemievx: T understand you have two Secretaries. You have Mr. Cart-

- wright and Mr. Primeau.

Mg. CocHRANE: I think there are three.

Mg. Lemieux: The reason I am asking is that, as the Commission holds sittings
in Quebec, one Secretary should be conversant with the French language.

Hox. Mr. CocHRANE : And, he is.

On Section 26, Commissioners.

Hox. Mr. Lemievx : Who is the Assistant Chief Commissioner?

Hox. Mgr. CocHRANE: Mr. Scott.

Section adopted.

On Section 28, Employment of Others.

Me. Bexxerr: This section says, “Whenever the Board, by virtue of any power
vested in it by this Act, appoints or directs any person,” etc. There are some Acts
other than this one which vests powers in the Board, and a case arose under that.
There was a case in which under another Statute it was said that an order might issue
from the Board of Railway Commissioners for Canada.

‘Mg. Jonxsrox, K.C.: If the alteration suggested by Mr. Bennett was made, and
the words “or othermse” inserted after the word “Aect” in the second line, would it not
then be necessary to add similar words after the word “Act” in the fourth line?

Mg. BexNETT: T am speaking generally, I do not know that it would follow that
it would always be done by the Governor in Council; some of the provinces sometimes,
perhaps, may exercise doubtful jurisdiction and, I think, that provision should be
made in general terms to meet the point I have raised. It might involve a recasting
of the section.

-~ Mr. Jonnstox, K.C.: That is a question of policy; take a question, such as some-
times occur, suppose the province of Ontario asks the Board of Railway Commissioners
to undertake certain duties, should not the provinee of Ontario, in that case, pay?

Mg. Bexnerr: Certainly; it seems to me that provision should be made to meet
the point I have raised.

Mg. JonxstroN, K.C.: “Or by any other statute of the Parliament of Canada”,
that will cover the point.

* Mg. CHrysLER, K.C.: “By virtue of any power vested in it by this Aet, or by any
other Act of the Parhament of Canada”.

Tue CuairMaN: Clause 28 as amended would read as follows: ;

“ Whenever the Board, by virtue of any power vested in it by this Act, or by

any other Act of the Parliament of Canada, appoints or directs any person, other
- than a member of the staff of the Board, to perform any service required by this

bt |
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Act, or by such other Act, such persons shall be paid therefor such sum for
services and expenses as the Governor in Council may, upon the recommendation
5 of the Board, determine.”

Section as amended adopted.

On Section 31, Annual Report to Governor in Council.

i Mg. Bexserr: I see that the section takes the 31st of March as the end of the
" Railway year; I think we should follow the practice adopted by the Railways of Canada
and make the Railway fiscal year end with the calendar year.

Hox. Me. Cocuraxe: I think that is a good suggestion, and it ought to be earried
out. I do not know why it ecould not be done in this Act, instead of by a special Act.

Mg. Jorxstox, K.C.: The Committee will be dealing with a clause relating to
annual statisties later on.

M. Bes~erT: I think we might make the change in this section.

Mr. Curyster, K.C.: T understand the C.P.R. are about to adopt the practice of
making their fiscal year end with the calendar year, and it would be inconvenient to
the Company to make reports to the Board for the year ending 31st of March, when
their fiscal year ends on the 31st December.

Mg. Bexyerr: Substitute the word “ December ” for “ March ” in the second and
fourth lines.
| Motion of Mr. Bennett concurred in and section adopted as amended.

Mg. Benxerr: Might it not be well to substitute between the words “other”
and “authority” in the sixth line of paragraph (a) the word “lawful”.

‘ Mg. Jonxstox, K.C.: 1 think it is surplusage. Authority means lawful
authority.

!
|

f

: Mgz. BexNerT: It means lawful authority only.

2 Mr. Jonxstox, K.C.: Tt can do no harm to insert it. It would mean
! “authority” having power'in the premises.

Paragraph adopted as amended.

On Sub-Section 2.

The Board may order and require any company or person to do forth-
with, or within, or at any specified time, and in any manner preseribed by
the Board, so far as is not inconsistent with this Act, any act, matter or thing
which such company or person is or may be required or authorized to do under
this Act, or the Special Act, and may forbid the doing or continuing of any
act, matter or thing which is contrary to this Act or the Special Act; and
shall for the purposes of this Act have full jurisdiction to hear and determine
all matters whether of law or of fact. .

o+ - ————

d Mft. BENNI::‘!‘T: "I‘here is a point in connection with the words “so far as is not
inconsistent with this Aet” which comes back to the point raised a few moments
ago. There are other jurisdiction-conferring Acts than this which require the
exercise of power by the Board.

Mr. JomsstoN, K.C.: Will they not expressly state?

Mg. Bexyerr: Is that section broad enough to cover such cases?

Mg. Jonxston, K.C.: T think it would be a mistake to enlarge this section. 'If

Parliament chooses in special instances to give the Board power to do anything it
ought to expressly state it in the Aect.
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Hox. Mr. Lemieux: We have a section indieating that the Railway Commis- |-

sioners may have certain powers vested in them by Parliament besides those men-
tioned here.

Mr. Jonxsrton, K.C.: If Parliament chooses to give 'the Board additional
powers it ought to state so at the time.

Hox. Mg, Lemieux: I think this wording is compact enough.
Sub-section adopted.

On Sub-section 3.

The Board shall, as respects the attendance and examination of witnesses,
the production and inspection of documents, the enforcement of its orders,
the entry on and mspectlon of property, and other matters necessary or

- proper for the due excerise of its jurisdiction under this Aect, or otherwise
for carrying this Act into effect, have all such powers, rights and privileges as
are vested in a superior court.

Mgr. MacpoNeLL: Should there not be a reference to the Special Act? That
confines their authority to matters under this Act. Matters may arise under
Special Aects, in regard to the various special matters mentioned here. T think there
should be a special clause in the Act somewhere covering the whole situation.

Mg. Bexnerr: Mr. Chrysler may have a suggestion.

Mg. CurysLer, K.C.: Perhaps you could extend this section to No. 2. 1 think
Mzr. Johnston is right about that. If you say “ with due exercise to its jurisdiction ”
that is all you need say.

Mr. Jouxsrox, K.C.: Strike out all the words “or otherwise for carrying this
Act into effect.”

Mg. Curysrer, K.C.: After the word “jurisdiction” in the fifth line strike out
the words “ under this Act or otherwise for carrying this Aect into effect.”

Sub-section adopted as amended.

On Sub-section 4.

The fact that a receiver, manager, or other official of any railway, or a
receiver of the property of a railway company, has been appointed by any court
_in Canada or any province thereof, or is managing or operating a railway under
the authority of any such court, shall not be a bar to the exercise of the Board
of any jurisdiction conferred by this Act; but every such receiver, manager, or
official shall be bound to manage and operate any such railway in accordance
with this Act and with the orders and directions of the Board, whether general
or referring particularly to such railway; and every such receiver, manager, or
official, and every person acting.under him, shall obey all orders of the Board
within its jurisdiction in respect of such railway, and be subject to have them
enforced against him by the Board, notwithstanding the fact that such receiver,
manager, official or person is appointed by or acts under the authority of any
court; and whenever by reason of insolvency, sale under mortgage, or any other
cause, a railway or section thereof is operated, managed or held otherwise than
~ by the company, the Board may make any order it deems proper for adapting and
applying the provisions of this Act to such case.

Mg. Macooxerrn: I think that the same objection applies to the words “ conferred
by this Act” in line twenty-eight. I think that they should be dropped, because very
often special Acts are passed to wind up and liquidate concerns, and the reference to

i o
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) ithe Railway Board would not give it the powers, because they are confined within the™
_ Mlimits of the powers of this Act.

: Mr. JorxstoN, K.C.: You propose>to strike out the words “conferred by this
JAct”?

Mg. MacpoNELL: Yes. \
Mgz. Jonxsrox, K.C.: Would it not be well to substitute the word “its” for “any”
:mnd the wording will read “to the exercise by the Board of its jurisdiction.”
i Mg. MacpoNeLL: Exaetly.
é Mze. Bex~erT: These changes are necessary all the way through.
1
§

Tae CHARMAN: Is it accepted by the Committee that the word “its” shall be

s igubstituted for “any” in line twenty-eight and the words “conferred by this Act”
istruck out?

’

Subsection passed as amended.

On Section 34.

The Board may make orders and regulations,—(a) with respect to any
matter, act or thing which by this or the Special Act is sanctioned, required
to be done, or prohibited;

(b) generally for carrying this Act into effect; and without limiting the
‘l general powers by this section conferred.

! (¢) as in this Aect specifically provided.

'1 Mg. Bexxerr: I would suggest that paragraph (b) be amended so as to give
ipower to the Board to exercise jurisdiction conferred by any other Act. I should -
ithink, Mr. Johnston, you had better recast the whole section.

Mr. Jonxston, K.C.:: Cannot we make the needed changes now?

} Mr. BexNerr: Yes, if you want to.

It can be donme very simply. I would
suggest that the paragraph read:

“ Generally for carrying the provisions of this Act, or any other Act of the
Parliament of Canada into effect.”

{But perhaps the amendment is of too broad a nature.

Me. Jonxsron, K.C.: It is pretty broad, The amendment would give the
ﬂRoard jurisdiction over, for instance, the Companies Act.

.~ Mg. Caryscer, K.C.: I would put it this way:

o

(b) Generally for carryilig this Act into effect;
(c) exercising jurisdiction conferred by other Act of the Parliament of
Canada.

B Mr, BexNerr: You separate rather than join, the provisions.
- Mgr. Curysier, K.C.: Yes.

Mr. Besyerr: I would, too.
Mgr. Jonxsrox, K.C.: T would submit the following as paragraphs (b) and (c):

(b) Generally—for carrying this Act into effect.
(¢) Exercising any jurisdiction conferred on the Board by any other
Act of the Parliament of Canada.
Mr. Bexyerr: That covers the point and makes it very clear.
Section adopted as amended.
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On section 34, subsection 3, penalties:

Al

Mr. Bexxerr: This subsection is not clear. It would seem to me that ther¢i
should be $100 penalty for a continued violation of that character. ’

Mr. MacooNeLL: Let the Board use its diseretion.

Mr. Curysrer, K.C.: You might leave that unti] you take the penalty clauses aj =
the end into consideration.

Mr. Bexxyerr: Then it is not necessary to have this provision at all?
Mr. CurysLer, K.C.: No, it is not. !L

Mr. Jouxstox, K.C.: One is a violation of the Act, and the other is a violation
of the order of the Board.

Mr. Bexxerr: Why not use the same language throughout?

Hon. Mr. Leyieux: Do we by this section confer the power which was exercis
this winter by some of the railway companies, who were invoking an order given by
the Railway Board as regards, for instance, the commandeering of coal? Sever:
railway companies, notably the Grand Trunk, seized the coal of other concerns, and
fail to see in the Act that any authority is vested in the Board for such action.

Hon. Mr. Cocuraxe: Don’t you think there should be authority? They ar
eommon carriers and it would certainly discommode the public more if the railwa
were shut down for want of coal than if another concern were shut down.

Hon. Mr. Lemievx: I am not questioning the necessity for certain railway com
panies to commandeer the coal in that way, but is there any authority given by th
Act permitting railway companies to do such a thing? You will remember it was
distinet order given by the Chairman of the Board.

Mr. Bexxerr: They have taken the coal steadily without an order of the Boar

Hon. Mr. Lemievx: Did Mr. Reid, the Minister of Customs, not read to th
House, at the beginning of this session, a letter from Sir Henry Drayton authorizin
the railway companies to do that on account of the coal shortage? Would it not
well to settle that point right here? I would like to hear from Mr. Blair on that point.j:

Mr. Bram: T do not know what the position taken by the Chairman was, but therefn.
is no power in the Aect so far as we can find authorizing the railway companies to}
expropriate or appropriate this coal. Nor is there any power given to the Board of!
Railway Commissioners to make an order permitting it.

Hon. Mr. Lemievx: What was the extent of Sir Henry Drayton’s letter? Was it
only advisory? |

Mr. Bramr: Yes. His main object was, having regard to the necessities of thef
railways, to see that the persons whose coal was seized or commandeered were sup-f
plied, as soon as reasonably could be, by the railway companies with the amount of}
coal which was taken from them. The good offices of the Board were invoked, and} <
the Chief Commissioner sought to facilitate the movement of the traffic, and at the} |
same time to see the people who were inconvenienced were compensated as soon asfo
possible.

Hon. Mr. Lemievx: Would it not be well to frame a clause to meet such a case | 4
as that last one?

Tae CualRMAN : The question you have raised is a very important one and I under-
stand from Mr. Johnston it would not be possible to consider it*in dealing with this'
clause. It would not be wise to include it in this clause.

Hox. Mr. Lemieux: I had a case in point to which I would like to refer. How-

TraeE CuamMan: There is no objection to it being discussed now.
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Hox. Mr. Lemeux: A company which I represent in Montreal has a chemical
pulp sulphide mill in the county of Gaspe. They require lots of coal, and had ordered
‘itheir coal in the United States, but the coal and cars were seized or commandeered
by the Grand Trunk. I understand the situation of the Grand Trunk was such that
they were in a quandary. They did not know how to move their freight. They took

i /that coal, and, as a result, the industry was stopped during several days, there were
heavy losses incurred by that industry, and when they applied to the railway company
ifor compensation, the railway company offered the cost of coal according to the in-
woice. Of course they were obliged to get coal in smaller quantities, but at a higher
price on account of the prevailing great shortage. The railway company refused to

~igompensate the industry for losses incidental to the commandeering. I saw Mr.
Chamberlain, the president of the Grand Trunk, and he said, “You will find the order
given by Sir Henry Drayton.” Of course I had read about it, but I found no authority
sin the Act to commandeer that coal. Now, should there not be a section in the Act
k0 cover a case of that kind? -

Me. Bexxerr: I do not think so. Have the companies not a qualified property
iin anything carried by them, and when they use any article they are transporting
ffor their own purposes, are they not liable for conversion, the measure of damage

+sibeing the common law liability for conversion?

Mgr. CurysrLer, K.C.: They have a qualified property in it.
Mg. Bexxerr: If any person intrusted with property converts it to his own use,
sihe becomes liable for damages and the damages are such as arise out of the conversion.
Hox. Mr. Lemievx: The immediate or remote damages?
Mg. Bexxerr: In our province the measure of damage for conversion is the
[damage directly attributable to the common law theory. There is no change. I
wiighould say it would only be the replacement cost of material without any incidental
i idamages, unless the company was advised at the time that it was used for a specific
«tpurpose—the general theory of conversion. When I was with the Canadian Pacific
.«Railway I advised them to take the coal and run the locomotive, that they had a
uqualified property in it and could use it, and the measure of damages would be such
+as arise out of conversion.
‘ Mg. Jouxstox, K.C.: The railway company is a bailee for hire, is it not?
;! Mg. Bexyerr: I am not arguing that point.
Mg. MacpoNeLL: They have a qualified property at common law.

1 There is no question that in connection with the shipment and carrying of freight
‘the railway companies have a qualified contract with the shipper and if they require
#/it, under the common law doctrine, they convert the coal which they are carrying for
“the shipper to their own use.

Me. CurysiLer, K.C.: It is a question of damages.

Mr. Bexxerr: Altogether a question of damages; the railway company has to
" upay for the coal.

Hox. Mr. CocuraNE: I think it is right they should have it, .

Mg. Jomnstox, K.C.: The person who is aggrieved by the act of the railway
* Jeompany shou.ld have more damage than the mere cost of the coal, he should be entitled
y’&o compensation for the damgges which he really sustained.
Me. Bexxert: This practice is not new at all, it is as old as the railways them-
sri-uselves; wheneVer't}ley have wanted the coal they have taken it. There is no authority
:yexpfessly authorlz}ng them to do so, and it is recognized at once that their action is
“%an interference with s.omebody’s right; but the paramount necessity of the company
‘compels them to take it, and the measure of damages which the company should pay,
#in the absence of knowledge on the part of the Railway Company that the coal was
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to be used for a specific purpose, would be the cost of replacing the coal at the time
it was taken. y

Hox. Mr. Leymieux: That is all right from the point of view of the railway
company, but it is not right from the point of view of the other party to the trans-
action.

Mr. Bexxerr: They take it, not for themselves, but in the public interest, in
order to enable them to continue the movement of their trains.

Ho~. Mr. Lemievux: But is it just that the person at the other end should be
called upon to suffer a loss for the benefit of the railway company?

Mg. BeENNETT: As I understand it, if the head of the company to whom the coal
was consigned told the Grand Trunk Railway Company that they were short of coal and
that they required the coal which the railway company desired to take for the purpose
of keeping their factory running, and the railway company in knowledge of that fact
took the coal then the aggrieved party could recover special damages from the
company. Is not that the case?

Mr. CurysLEr, K.C.: Yes.

Mg. BexNETT: But if, on the other hand, the railway company took it in the
ordinary course of business, whilst the shipment was in transit, and in the absence of
any specific information as to the purpose for which it was to be used then, the
measure of damages is the cost of replacing the coal.

Hox. Mr. Lemievx: If T were Mr. Johnston, T would frame a clause which would
make it clear that the aggrieved party shall be properly compensated.

Hox. MRr. CocuraNE: They can obtain proper compensation to-day, can they not?
As I understand it they can do so under the present provision.

Mg. Jouxston, K.C.: The trouble is, according to what members of the Committee
say, that the aggrieved parties do not get proper compensation.

Ho~. Mr. CocuraNe: I know that is the contention. Parties who are aggrieved
have the opportunity of going to the courts now, in order to obtain proper compensa-
tion, but they do not take advantage of it.

Ho~. Mr. Lemivx: The Railway Companies can always protect themselves, but
this Committee ought to endeavour to protect the public against the encroachments
of these large corporations especially as to the commandeering of coal.

Hon. Mr. Cocuraxe: But they would have to go before the courts, if the railways
contested their claim, even if we put in a section as you suggest.

Hon. Mr. Leamieux: Yes, but the railway companies will be less aggressive if there
is a clause in the Bill which provides for such a contingency, and which sets out
clearly that there will be compensation. Remember these companies are under the
thumb of the Railway Board.

Mr. McCrea: I know that the railway companies have been commandeering coal
whenever they see fit; they take it and pay for it. In one case that I know of this
coal was bought last fall at one-half the price for which it can be bought at the present
time, and the railway company simply took the coal and paid for it at the cost of supply,
so that the party from whom it was taken has to replace the coal at a higher price.

Mr. BenNerr: That is not what happens. It is obvious that if a man contracts
for 1,000 tons of coal at, say, $2 per ton, and 500 tons of that coal are taken from him
by the railway, the railway has to replace that coal, or pay the cost of replacing it.

Mr. McCreA: The law should provide that the railway corporations should use the
same foresight as the ordinary individual and buy their coal at the proper time;
but, if they fail to do so, they should be compelled to compensate the parties from whom
they take the coal, not only for the coal they take, but for the damage which that party
may sustain by reason of the shutting down of the factory.
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Mr. SincrAr: It strikes me that it is not a question so much of what should be
paid for the coal as it is a question whether the railway company should be allowed to
commandeer coal at all without the authority of the Board. If we want to control it,
Jet us give the Board power of control.

Hon. Mr. CocHRANE: You might give the Board control, but suppose you are on &
train which has to stop because of want of coal?

Mr. BRapBURY : I can understand that the company should be allowed to take the
coal if they require it, but they should be compelled to pay for it.

Mr. BexNETT: As a matter of fact the contention that a company can take coal
and not be required to pay more for it than the coal originally cost, instead of paying
‘what it cost to replace it is altogether contrary to the fact. 1 should think it is more
dangerous to make the change suggested, than it would be to leave it as it is now. The
question of compensation stands on another basis altogether. The railway companies
are wrongdoers from the start, and as wrongdoers they have to compensate.

Hon. Mr. CocHraNE: Do you think the Act confers that power?

Mr. Bexserr: No, sir, it does not.

Hon. Mr. CocHRANE: Does any law confer it?

Mr. Bexyerr: Under the common law they are liable for conversion. Mr. John-
ston thinks they are liable as bailees. It is not an apt term. They are only actual
carriérs. Are you bailees for hire? -

Mr. Jouxstox, K. C.: They may be that, too.

Mr. Bexxerr: This would not help the case of Mr. Lemieux or that of Mr.
McCrea to say they have to pay compensation. It still leaves it open to the court;
‘you still have to go to law.

Mr. McCrea: If it is fixed so that they must provide compensation the railways
will take care of themselves, and when they run short of coal they will not take some
one else’s. If they are liable for damages you will find this confiscation will not
* happen very often.

Mr. Bexxerr: If 1 were your solicitor I would have sued them.
Mr. Macpoxern: They are wrongdoers from the start.
Mr. McCrea: It is not necessary to give them the right to commandeer coal.

Mr. Bexxerr: This is not the place to deal with that matter. There is another
{section under which we can deal with the question.

Hon. Mr. Lemieux: Will you permit me to read what Sir Harry Drayton wrote

to the Prime Minister last January. The Prime Minister was answering Mr. Me-
Kenzie, the hon. member for Cape Breton, and his remarks are on page 210 in
“ Hansard”. The Prime Minister said:
v The telegram to which my hon. friend refers was received by me, and I at once
S iasked the Board of Railway Commissioners for Canada for any information that
« ¢ they might have with respect to that or like matters. I have a memorandum from the
st 'Chalrman of the Board, Sir Henry Drayton, which has just been handed to me. It
3 119 as follows:

¥

i The practice of commandeering coal by railways is the occasion of great

annoyance and frequently positive loss to consignees. It is a practice which
& is not covered by the Railway Act, one way or the other, nor authorized by
any regulation of the Board. The practice is very similar to the practice of
general average applicable at sea, and the taking of necessary cargoes, belong-
ing, of course, to consignees in case of emergency. It is justified by the rail-

ways in that it is better that some freight should move rather than that no -
freight should move at all.

T w8
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Railway companies, of course, ought to lay in their own coal; they ought
to have supplies; they ought to be able to carry on their business without com-
mandeering coal; but at the same time it has to be recognized that the coal
shortage is very acute, and that railways in some instances have been entirely
unable to obtain supplies of coal which they in due season contracted for.

The Board has already had up the question of coal confiscation with the
railways and everything has been done to minimize it. The complaints on _
this score now are very much fewer than they were, and the situation is being

got in hand.

The Board has not been advised of any confiscation of coal belonging to the
Nova Scotia Underwear Company, but the matter will be immediately taken
up. There is a letter from Sir Henry Drayton which, possibly, Mr. Blair can
get for the Committee. I am inclined to think that we should insert a section
to cover a case of that nature. It is not eclear in my mind.

Mr. Bexxerr: We should not deal with that matter in this section at all, but
we should deal with it in the section which fixes the measure of damages with respect
to a carrier’s liability under his contract. We would leave commandeering where it
now stands under the Common Law. In the section dealing with the liability of the
carrier we could make a special provision for his liability for damages in respect to
property he converts to his own use.

Mr. MacpoNeELL: You give him the right which he has not at all under the Rail-
way Act to commandeer anything. I do not think it is wise to make any provision to
give him that colorable right.

Mr. McCrea: You prescribe that he shall not commandeer, but if he does violate
the law there should be a penalty for it.

Mr. BexNerT: Would not the section I have indicated be the logical place to
treat this matter, Mr. Chrysler.

Mr. CurysLer, K.C.: There is a section further on which says that the company
shall carry goods, and there are various subsections, and if there is any special pro-
vision which the Committee desire to make it could be properly inserted there.

The CHamrMAN: Would it meet with the approval of the Committee if we dealt
with this matter under the later section.

Hon. Mr. Lemieux: I would ask Mr. Johnston to turn over the matter over in
his mind and try to find something to suit.

Mr. Jounston, K.C.: With what object+in view ?—the idea of fixing the measure
of damages? The railways have no power now to commandeer coal. They do it. In
so far as they are breaking the law, if the railways are to get off with the mere cost
of replacement it is conceivable that the person whose coal is commandeered suffers
damage very much in excess of the value of the coal. Is it your intention that the
person should be fully compensated for any consequential damage such as the shutting
down of his plant?

Hon. Mr. Lemievx: Yes.

Mr. Bexxerr: You cannot do that.

The Cuamryman: Is it the wish of the Committee that a clause of that nature be
drawn up by Mr. Johnston?

Mr. McCrea: I think the railways act very unwisely and indiscreetly. I have
a connection with two concerns, one of which had the foresight to secure sufficient
coal to run them through the winter; and the other did not have any, they were living
from hand to mouth. The railway company commandeered the coal of both companies.
If they had commandeered the coal of the concern which had a stock on hand it would
have suffered only the loss of the coal. They did not even take the trouble to find
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out, they asked no questions, they commandeered the coal of both. One of the con-
cerns, employing three or four hundred men, was shut down Tor lack of coal. It
would have been an easy matter for the railway company to have found out which
concern would suffer and which would not.

Mr. Bexxerr: Suppose the locomotive ran out of coal on the way and the coal
never reached its destination, the railway company obviously would not be liable for
the damages. If the railway company had no fuel to run its locomotives and was
stalled, the measure of damages could never be the consequential damages to which
my hon. friend has referred. The measure of damages can be the direct damages by
reason of not receiving the coal.

The Cuamyax: Could we not leave it to Mr. Lemieux and Mr. McCrea to frame
a clause so that it may be submitted to the Committee later on?

Mr. Curysier, K.C.: Section 313 is the one I had in mind, but it can be taken
up when we come to it.

Mr. MacpoNeLL: Any court would award you damages, Mr. MecCrea, on the
grounds you speak of.

Mr. Jouxstoy, K.C.: T do not think so. -

Hon. Mr. Lesmievx: Would the case come under section 3137

Mr. Curysrer, K.C.: I think under subsection 7 of section 313.

The Cuamymax: That subsection reads as follows:—

“Every person aggrieved by any neglect or refusal of the company to
comply with the requirements of this section shall, subject to this Act, have an
action therefor against the company, from which action the company shall not
be relieved by any notice, condition or declaration if the damage arises from any
negligence or omission of the company or of its servants.”

Mr. Bexxerr: That is the section I had reference to.

Mr. Curysrer, K.C.: Subsection 8 gives the Board the power to make regulations
in case of delay of traffic.

The Cuamrvax: Would it not be wise for Mr. Lemieux and Mr. McCrea to frame
an amendment to cover the points raised by them.

Hon. Mr. Lemieux: I agree to that, with the understanding that if our amend-
ment dovetails into this section it shall be accepted.

Mr. MacooserL: I do not think we completed the consideration of subsection 3,
which provides that no penalty for violation of any regulation or regulation of the
Board shall exceed $100.

Mr. Curyster, K.C.: T have looked at the sections of the Aect dealing with
penalties, and they do not cover penalties for disobedience of the orders of the Board.

Mr. Bramr: Look at section 445.

Mr. Bexxerr: The case T had in mind was where the Board made an order for a
fence, the Grand Trunk Pacific being the railway company concerned.

Mr. Curyscer, K.C.: Section 445 covers those cases.

~ Mr. Macooxerr: Then strike out the last few words in subsection 3 of section 34,
providing that no such penalty shall exceed $100.

Mr. CurysLer, K.C.: Is there any other section providing a penalty for vxolatmg
an order of the Board?

Mr. Bexxerr: Section 392, which is entirely new, covers cases of dmobedxenoe of
the orders of the Board.

Mr. CurysiLer, K.C.: That is a special order of the Board in connection with a
specific thing, but here we are dealmg with a breach of the regulations, and it is
provided that when this regulation is broken there should be a penalty.
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Mr. MacpoNeLL: In any case, I do not see the use of retaining in the subsection
“the words to which I have drawn attention.

Hon. Mr. Cocuraxe: What harm is done by their retention?

Mr. MacpoNeLL: It is provided that no such penalty should exceed $100. I would
leave that to the judgment of the Board.

Mr. Sivcrair: The penalty is too small.
Mr. Bexxerr: It is wholly inadequate.

Mr. Jonnsox, K.C.: How is it when you read the subsection along with the one
to which Mr. Blair referred?

Mr. MacpoNgrL: In answer to that I would say the two sections are in direct con-
fliet.

The CramrMax: What do you say as to section 4457

Mr. Carysrer, K.C.: That only means that repeated offences increase the penalty.

Mr. Bexxerr: Whereas the section we are considering gives the power to the
Board to make orders and regulations and provide a penalty.

Mr. MacpoNeLL: Yes.

Mr. Bexxerr: There is a general provision, is there not, that the Board may pro-
vide for penalties where not otherwise prescribed. It follows that you limit that power
when you adopt a maximum of $100 whereas it might be $500.

Hon. Mr. Cocurane: You are giving the Board unlimited power.

Mr. Bexxerr: Absolutely, except in this case, where you are limiting the power.
This is not one of the class of cases which call for exceptional treatment, is it, Mr.
Chrysler?

Mr. Curysier, K.C.: No.

Mr. Bexxerr: The words had better be stricken out.

Agreed that the words “ provided that no such penalty shall exceed $100 ” be struck
out.

Section adopted as amended.

On Section 35, Jurisdiction of Board as to Agreements.

Mr. Jouxston, K.C.: I think we should strike out in the 42nd line the words,
“ Having regard to all the circumstances of the case.” It is bad draughtsmanship.

Mr. Bexxerr: Yes. :

The amendment was made and section adopted, as amended.

On Section 37, Exercise of Authority.

Mr. JouxnstoNn, K.C.: We should strike out the words “ under this Aet,” and the
words “in this Act.”

The amendment made and section adopted as amended.

On Section 38, Governor in Council may refer to Board for Report.

Mr. Jouxston, K.C.: We should add after the words * special Act,” in the fourth
line, the words, ““or any other Act of the Parliament of Canada.”

The amendment made and section adopted as amended.

On Section 39, Works ordered by Board.

On Section 40, Approval of certain works after construction.

The CuamrMax: Strike out, after the word “done” in the fourth line, the words,
“ before the 31st day of December, one thousand nine hundred and nine.”

Amgndmex_lt adopted.
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Mr. Curyster, K.C.: With the permission of the Committee I was going to ask
why, if the Board is given power under this section to confirm th.e action of the com-
pany with reference to work done before the passing of the Act, it should not also be
given power to give approval, if the Board sees fit, to work done by the company,
without the approval of the Board having first been obtained, say, five years after the
Act is passed. Why should this section not apply to work done by the company one
year after the passing of the Act? This section gives the Board power to condone
the act of the company, by way of illustration, where the railway has put in a siding
hurriedly, without first obtaining the approval of the Board, because they have not the
time to do so.

Mr. Bexxerr: I have always thought this was an exceedingly dangerous clause to
have in an Act of Parliament.

Hon. Mr. Cocurane: It encourages the railways to go on and do the work and
apply for approval of the Board afterwards.

Mr. Besnerr: “Whenever any such work has been done before the thirty-ﬁist day
of December, one thousand nine hundred and nine ”; is it wise to have that here at all?

Mr. Curysiter, K.C.: The Act requires that plans be filed for the apprvoal of the
Board before the work is done, but when there is no time to do that and the company
goes on and does the work it takes the risk of getting the approval of the Board after-
wards.

Mr. Jouxsrox, K.C.: TIs it not an invitation to the railways to do the work first,
as has been suggested, and is not this section unnecessary? Does not Clause 34 give

the Board power to make orders and regulations generally for carrying this Aet into
effect, and for exercising jurisdiction.

Mr. Curysier, K.C.: The situation is that if the work requires the approval of
the Board the railway cannot proceed with it until the approval of the Board is
obtained, and if it does so the Board has the power to make the railway take the work
up again.

Mr. SivcLaR: What is the significance of this “ Special Act” as used in some of
these sections? The language that has been used in the sections already passed by the
Committee is “ this Act or the Special Act”, but here in this section it is proposed to
omit the words “ Special Act,” what is the significance of the change in language?

Mr. Jonxstox, K.C.: There are other Acts of the Parliament of Canada which
give jurisdiction in certain cases.

Mr. Sivcrair: Would the language it is proposed to usé in this section include
those special Acts?

Mr. Jouxnstox, K.C.: Undoubtedly.

Mr. Bexnerr: It seems to me that the words “ this Act or any other Act of the
Parliament of Canada” should come out, and that the section should read “ whenever
any Act of the Parliament of Canada requires or directs, etc” Does not that cover the
case effectively? ‘

Mr. Caryscer, K.C.: T think “any Act of the Parliament of Canada’ covers it.

Mr. Bexxerr: The words “ by the Company ” in the second line of the section
should also come out.

The CrARMAN: Section 40, as amended, reads:—

“ Whenever any Act of the Parliament of Canada requires or directs that

before the doing of any work the approval of the Board must be first obtained,

and whenever any such work has been done without such approval the Board
shall nevertheless have power to approve of the same and to impose any terms and
conditions upon such company that may be thought proper in the premises.”
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Is it the wish of the Committee that this section be concurred in?
Section adopted as amended.

On Section 41,

When any work, act, matter or thing is, by any regulation, order or decision
of the Board, required to be done, performed or completed within a specified time,
the Board may, if the circumstances of the case in its opinion so require, upon
notice and hearing or, in its diseretion, upon ex parte application, extend the
time so specified.

Mr. Bexnerr: Mr. Lawrence, of the Brotherhood of Locomotive Engineers, men-
tioned to me just now that in cases affecting the safety of employees this ex parte
application might become very serious; in other words that there should not be any
extension of time in which to put in safety appliances affecting human life without
a hearing. Cases have arisen with respect to this.

The CaamrmaN: What suggestion has Mr. Lawrence to make in the way of amend-
ment?

Mr. Lawrexce: We suggest that all the words after “ hearing ” be struck out.

Mr. MacpoNeLL: There must be some provision for ex parte application.

Mr. Bexxerr: The objection is this: a railway company may make an ex parte
application to get something done which modifies an existing regulation regarding
employees. Mr. Lawrence contends that the employees should be heard before the
order is made. That is perfectly sound. But you cannot deprive the Board of the
power of dealing ex parte with all matters, because something may arise over night,
-such as a storm.

Mr. Lawrexce: The Act should be amended so that in cases affecting safety ap-
pliances a rehearing could be given.

Mr. Bexxerr: It is.

Mr. Lawgrexce: Orders of the Board have been passed, and application has been
made by certain parties to have the time extended to carry out these orders. A date
was stated in the order as to the time it should go into effect. Extensions have been
granted without any rehearing of the parties interested.

- Mr. Bexxerr: 1 do not see why there should be a notice of rehearing when it is
only an extension of time. :

Mr. CurysLer, K.C.: I think you are restricting the power of the Board when
you take away the ex parte application.

Mr. BexxeTT: Suppose we add the words “or upon the granting of any order upon
an ex parte application notice of the hearing shall be given.”

Mr. Curyscer, K.C.: Surely the Board will ecarry that out.

Mr. Jouxstox, K.C.: Can you not trust the Board? J

Mg. Lawrexce: I am not here to find any fault with the Board of Railway Com-
missioners; they have done a valuable service to the railway employees. But there
have been cases—I could mention three or four—where the matter affected employees
and the Board granted extensions and did not even notify the employees so that they
could attend a rehearing. . :

Hon. Mr. Cocuraxe: What objection is there to Mr. Bennett’s amendment?

Mr. MacooxeLr: This section deals with multitudinous matters that may pos-
sibly come before the Railway Commission. If “any work, act, matter or thing” has
to be dealt with, it provides that the Board shall have the right to give an ex parte
extension of time. e
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Hon. Mr. Cocurane: If they only give it for the length of time to give notice
of hearing, you would not object to that, Mr. Lawrence?

Mr. Lawrence: No, sir.

Mr. MacpoNenr: I think special provisions should be made in the cases men-
tioned. But in the case of matters that have nothing to do with employees the Rail-
way Commission should in the public interest, have the discretion to extend orders
upon ex parte application.

Hon. Mr. Cocuraxe: They only give the extension for the time being.

Mr. Bexxerr: Provide that no ex parte orders shall be made for longer time
than will enable a hearing to be made. You have already provided that the Board
shall make an order, that it shall give notice to such persons as may be affected.
In all hearings there are always two parties.

Mr. Jouxston, K.C.: Or more.

Mr. Bexxerr: Or more. If the ex parte order is made, should it not need the
same provision as an ez parte injunction order, namely that it shall continue with the
summons until the hearing shall be held. Is not that fair, Mr. Chrysler?

Mr. CHRYSLER: Yes.

Mr. JouxstoN, K.C.: Suppose you draw up the clause, Mr. Bennett.

Mr. LawreNce: In order to let you understand the case I will mention one
particular instance. The Board made an order to equip all locomotives with
dump ash pans and set a date when they were to be so equipped, and they were not to
be kept in service after that date unless so equipped. The railway company asked
to have an extension of time. The Board granted it, but the employees complained
that the railway company were keeping engines in the service not properly equip-
ped and tying up other engines that were equipped which could have been put in
service. We objected and were successful in having a rehearing, and after we had
furnished information to the Board they passed an order that the railway company
must take out all engines not properly equipped. In that case there was no reason
why, if the company could not equip its engines within the specified time, they could
not have made an application to the Board far enough ahead to have had a rehearing
before the time expired. There is no need of extending the time without a rehearing.

Mr. Jounstox, K.C.: Of course, as Mr. Macdonell has said, there must be multx-
tudinous cases where the railroad brotherhoods are not concerned at all.

Mr. MacpoNeLL: I quite agree with Mr. Lawrence that in a case of that kind
provision should be made for a rehearing. But if amended as he suggested it would
prevent the Railway Commissioners for ever from giving an ex parte decision.

Hon. Mr. Cocuraxe: Not-under the amendment proposed. Only such time is
allowed as will permit of notice being given where there is to be a rehearing.

Mr. Lawrexce: But in the case of equipping a locomotive with safety appliances,
why should not time be given in connection without a rehearing when, if the railway
company needs an extension, all it has to do is to make application to the Board suffi-
ciently far ahead of the date on which the order calling for the equipment expires.

The CuamrMaN : There is no clause in the Bill covering that.

Mr. Lawrexce: No, sir, not that I know of.

Mr, BeNNerT: Mr. Blair states that in thousands of cases coming before the Board
there are only one or two in which the difficulty in question has arisen. Suppose the
words be added: “but only for such period as will enable a further application to be
heard for such extension, upon notice.” In other words, there are only a few ez parte
cases in which the matter of the extension of time arises at all, and if a railway com-

pany gets an ex parte order for three days, you gentlemen who represent the employees
can well be here.
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The CuamMaN: Does that meet the case, Mr. Lawrence?

Mr. Lawrence: It will be of assistance.

Mr. W. L. Best: Might I say a word upon that point? I do not see any good
reason why, in case of equipment, an extension should be given. My suggestion would
be that you should adopt a proviso that “ no such extension shall be granted ”—

Mr. MacpoNeLL: That is getting down to what I want.

Mr. Best: When an order is made and the railway companies know that they
cannot get a locomotive equipped with, say, an ash pan, by a certain time, and they
have had ample opportunity to make that fact clear to the authorities, why should they
go to the Board and get an extension of time without due notice of the hearing to the
representatives of all the employees affected? That is the only reason why the proviso
suggested by Mr. Bennett would not quite cover the objections entertained by the
men, many of whom have suffered positive injury from the lack of the equipment called
for.

Mr. MacpoNeLL: Here we are dealing with the operations of the Board ot
Railway Commissioneds in all its extensive field, and there should be a special pro-
vision with regard to the equipment.

Mr. Best: That is the reason I suggested the provision respecting equipment.

Mr. Sivcrar: What is equipment, is it rolling stock?

Mr. Best: Equipment is rolling stock.

The Cuamrvax: Perhaps Mr. Lawrence and Mr. Best might confer with Mr. John-
ston and draft a suitable amendment for submission to the Committee to-morrow.

Mr. LawrenNce: We will be glad to do that.

Mr. Sivcramr: Is it intended to have sittings of the Committee every day?

The CHamrMAN: Yes. That is a very necessary procedure, when you consider
that the most contentious sections of this Bill yet remain to be considered. We have
been able as yet to deal with comparatively few seections.

Mr. Jouxston, K.C.: Is it the desire of the Committee that Mr. Best’s suggestion
be added ? i

Mr. Bexxert: I doubt if it covers all the cases he has in mind, but he is the
best to judge as to that. It strikes me you would still serve the best interests of every-
body, including the very class he refers to, if you provided that an ex parte order
should only have force for the time needed to give notice. That would be three days
here, and it might be five or six days in the West. These things arise very suddenly,
and these people will violate the provisions and pay the penalty.

The CHalRMAN: Mr. Johnston will discuss it with the Commissioners, and Mr.
Lawrence and Mr. Best.

The Committee adjourned until to-morrow.
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MINUTES OF PROCEEDINGS.

House oF CoMMoNs,
Comyrrree Rooym, No. 301,
Friday, April 27, 1917.

The Special Committee to whom was referred Bill No. 13, an Act to consolidate
and amend the Railway Act, met at 11 o’clock a.m.

Present: Messieurs Armstrong (Lambton) in the chair, Bradbury, Carvell,
Cochrane, Donaldson, Hartt, Graham, Green, Lemieux, Macdonell, Oliver, Pugsley,
Rainville, Reid, Sinclair, and Weichel.

Committee resumed consideration of the Bill.

At one o'clock, the committee adjourned until tomorrow at 11 o’clock a.m.
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MINUTES OF PROCEEDINGS AND EVIDENCE.

House or ComMoNs,
Roowm, 301,
April 27, 1917.
The Committee met at 11 a.m.

The CualrMAN: Mr. Johnston has had under consideration the reconstruction
of section 41.

Mr. Jonxstox, K.C.: At the meeting of the committee yesterday, Messrs. Law-
rence and Best, representing the Locomotive Engineers, thought there should be some
addition to section 41, to provide that where the installation of any work for the
safety of the public or the employees of a railway was ordered, no extension of time
should be granted to the railway company without a hearing. I took the matter up
with them yesterday in conjunction with Mr. Blair, counsel for the Railway Board,
and Mr. Commissioner McLean, and we settled on a proviso, subject to the com-
mittee’s approval. I now propose to add the following words to section 41:—

“But where such regulgtion, order, or decision requires any work, matter
or thing to be done for the safety of the public or the employees of the rail-
- way, no extension shall be granted without a hearing on notice.”

Hon. Mr. Cocaraxe: That provision would not, in case of emergency, allow the
Board to make an order until the time of the hearing.

Mr. CarveLr: This means that the railway company is ordered to do something
and then when it wants an extension of time it cannot obtain it without notice.

Mr. Jonxsrox, K.C.: A railway company is ordered to do something for the
safety of the public or of its employees. Very well, that company cannot get an
extension of time without a hearing.

Hon. Mr. Cocurane: I do not think there is any hardship in that. If a railway
company wants an extension it ought to ask for it in time.

Mr. CarveLL: You have got to assume that the Board of Railway Commissioners
will make a reasonable order.

Mr. Macponern: This is only directed against an ex parte extension.

Mr. CurysLer, K.C.: I thought yesterday that there should be power to make an
ex parte order extending the time pending notice bemg gwen. Perhaps this will do,
but I will have to submit it to the railway companies.

Section adopted as amended.

On section 42,—Employment of counsel in the public interest.

Hon. Mr. GranaM : Supposing a private individual is concerned, or it may be a
poor widow woman, because many of the latter class are affected where it is a case of
a small crossing for cows. Would it not be possible for the Board to direct some
person to appear for the party concerned? T suppose that would really be a private
and not a public interest?

- Mr. Jonxstox, K.C.: The public interest does require that poor women should
be considered.
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Hon. Mr. Gramam: Will the interpretation of the provision be strained in order
to meet such a case?

Mr. Jonxstox, K.C.: I think the Board could direct Counsel to act and there
would be no objection.

Hon. Mr. Cocuraxe: The chairman is always a lawyer, and I think he will take
the aggrieved person’s part.

Section agreed to.

On section 43—Stated case for Supreme Court of Canada.

The Cuoamman: Mr. Nesbitt, who is not able to be present this morning, has
made the suggestion to strike out the words “ question of law or jurisdiction” out of
the section and “ questions of law arising thereon ” out of paragraph 2.

Hon. Mr. Granam: What are the reasons for making the change?

The Cuamryax: Mr. Nesbitt did not give me any particular reasons.

Hon. Mr. Lemiieux: I understood when the Act creating the Railway Board was
passed a special appeal was given only where a question of law was involved.

Hon. Mr. Cocuraxe: That is to the Supreme Court on a question of law, but the
right of appeal to the Governor in Council on other questions is also granted.

Mr. Jonnstox, K.C.: There is an appeal to the Supreme Court by leave of the
Board on a question of law. Section 43 only provides for a stated case by the Board
itself on its own motion. We will come to the other cases presently.

Mr. Curyster, K.C.: I think it would facilitate matters if the section were
allowed to stand until the committee comes to deal with the question of appeal in other
cases. I think you will find that dealt with in section 52.

Hon. Mr. Granam: They are divided into two classes; one class goes to the
Governor in Counecil and the other to the Court.

Hon. Mr. Cocarane: Yes.

The CuamrMan: When the committee had it up for consideration they struck
out, in subsection 2, the words “ or questions of law arising thereon.” It is suggested
that we allow this section to stand.

Section was allowed to stand.

On section 49, subsection 2.—Order of the Board and rule of Court.

Mr. Carvern: What jurisdietion have we to say that we will interfere with the
constitution of the High Court of Ontario?

Mr. Jounstox, K.C.: We are not interfering with the constitution of the court.
Are there not a great many statutes which do that?

Mr. CarviLL: I can quite understand that we have jurisdiction over the
Exchequer Court but this section 49 says, “ any decision or order made by the Board
under this Act may be made a rule, order or decree of the Exchequer Court or of any
Superior Court of any province of Canada.” What authority have we in Parliament
here to interfere with the High Court of any province? :

Mr. Jounstox, K.C.: You are not interfering; you are providing that this order
of the Board may be made a rule of Court.

Mr. Carverr: Have they not that power without any provision by us?

Mr. MacpoxernL: It is merely permissive.

Mr. Carvern: Then the High Court of the Province can do it themse]ves

Mr. Sixoraie: The language of that endorsement is indefinite. T do not know
what it means. "
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Mr. MacpoNerL: What does Mr. Blair say about that?

Mr. Brar: I have no special instructions in regard to that point. I know the
section has worked out all right and there has been no trouble with the orders.

Mr. Lemievx: Do you refer to rules of practice or decisions?

Mr. BLa: The decisions or orders of the Board. Since the organization of the
Board there have not been more than half a dozen cases.
Mr. CarveLL: Has there ever been a case where you have sent an order of the

Board down to the Supreme Court of a province and said to them, “Please make this
an order of your court ”?

Mr. Brar: No, but there has been a case where they have applied to make a
decision of the Board a rule of the Court of New Brunswick.

Mr. Carvern: Did the Supreme Court act upon it?

Mr. Brar: No, because our chief thought it was not a proper case for the order
to go.

Mr. Lemieux: Give me a concrete case. What was the New Brunswick case to
which you refer?

Mr. Buair: That was a case where an application had been made for leave of the
Board to prosecute an agent for false billing. The Board after hearing found that there
had been certain irregularities or errors. They found there had been misrepresentation.
The solicitors for the applicant on that decision applied to the Board for an order mak-
ing their judgment or order a rule of the Supreme Court of the province. Judge
Killam expressed the view that in the circumstances of the case the Board should not
intervene and should not exercise any powers it had, but as a matter of fact there have
been a few instances where the Board has granted orders under that section making the
orders of the Board rules of the Exchequer Court.

Mr. CarverL: That would be all right.

Mr. Bram: That is the only application I remember.

Mr. Jorxsrton, K.C.: Mr. Crysler does not see any difficulty regarding it.

Mr. Curysrer, K.C.: It has never been tried. There is a grave constitutional ques-
tion in it, but some sort of an order of this kind is necessary. Supposing a fine is
imposed by the Board, how are you going to collect it?

Mr. CarveLL: Suppose we go to the High Court of Ontario and say, “ We want

you to make this an order of your court to-collect the fine,” and they will not do it,

what are you going to do about it?

Mr. Curyster, K.C.: I do not think the matter is as serious as Mr. Carvell -

makes out.

Hon. Mr. Cocuraxe: Do you think any court would refuse to take action?
Mr. CarveLL: Let me point out that the constitution of the Provincial Courts
is not in the hands of Parliament but in the hands of the local Legisiatures.

Mr. Curysier, K.C.: This Parliament has in many cases, I think, imposed duties
upon the judges of the Superior Courts. '

"Mr. CarveLn: That is no doubt true, this Parliament has imposed duties on

Superior Court judges, but they cannot say what their duties shall be when sitting
as judges of the Superior Court.

Mr. Crrysier, K.C.: It seems to me this is not a serious matter; the provision
has remained in the Act for some years.

Hon. Mr. Lemieux: There is a very serious question involved, but I do not want
to delay the business of the committee by arguing the matter.

Section adopted. )
22266—5
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Paragraph 5,—Optional with the Board to enforce its decision by its own
action.

Hon. Mr. Granam: How would the Board enforce an order by its own action?
Suppose a fine were imposed and the Board shonld say, “ We will enforce the penalty
ourselves”

Mr. CarveLL: The situation is worse than that. The Board says it will make
the order on the High Court of Ontario, for example, and it will not ask the court
to enforce the order.

Hon. Mr. GrasAM : I would like to know how this provision will work out. Have
we had any experience of its operation?

Mcr. Jouxsron, K.C.: Paragraph 5 is a'new subsection.
ke Mr. CurysLer, K.C.: Of course, any orders that have been enforced up to the
present time have been enforced through the Exchequer Court.

Hon. Mr. CocHraNe: There is no question about our jurisdiction in the Ex-
chequer Court.

Hon. Mr. Granaym: How can the Board, without an order of the court enforce
anything? I mean, how can it enforce what is equivalent to the judgment.

Hon. Mr. CocHRANE: It can tie up a railway and say: “ We won’t let you run
again.”

Mr. MacpoNELL: The Board has all kinds of powers.

The CHAmRMAN: Is it the wish of the committee to pass the section?

Hon. Mr. Lemieux: I reserve my right to bring the matter up later.

Hon. Mr. Grasam: In framing the Railway Act creating the Railway Board,
and in the adoption of the necessary amendments since, the Dominion Parliament
has come closer to infringing provineial jurisdiction than in any other Act passed
by it. So far the provinces have concurred in what was done in order, no doubt,
that the intention of the Act might be better carried out. I suppose that will be the
excuse for the adoption of this section. Working it out, I do not suppose anything
will happen, but if some person did object there might be serious consequences.

Mr. CarverL: I am not going to ask the committee to vote on this subject, and
if it is the wish of members that the section should go through, I do not desire to
be obstinate, but in my opinion it is all nonsense so far as the Provincial Courts are
concerned.

Mr. JonnsroN, K.C.: Suppose this Parliament enacted that any judgment or
order of the Supreme Court of Canada could be made a rule of Court of the Sup-
erior Court of the Province of Ontario?

Mr. CarveErLL: Could be, that is all right.

Mr. JounsroN, K.C.: Why not the same with the Railway Board?

Mr. Carvern: But you leave it then to the discretion of the High Court of
Ontario whether they adopt it or not. If they do, it is all right, but in this case
we are taking power that a creature of this Parliament can pass a decree and then
simply say that ipso facto it becomes a rule of the Supreme Court of Ontario and
the Supreme Court must enforce it, and if they won't enforce it we will enforce it
ourselves. That is entirely in violation of Provincial rights.

Mr. Brar: Is this not necessarily incidental and ancilary to the powers which
the Board exercises in its control over the railways.

Mr. Carvern: This Parliament did not create the Supreme Court of New
Brunswick, for example. _

Mr. Brar: But this Parliament gave the Board supreme control of railways.
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Mr. Curysper, K.C.: Take the Bankruptcy Aect. All the courts are the
medium for making orders in bankruptcy and ecarrying them out.

Mr. Carvern: That is because of the provisions of the British North America
Aect.

Mr. CurysiLEr, K.C.: So with the Railway.

Mr. CarvELL: Suppose the Provincial Courts would not adopt what this Parlia-
~ ment said, that is the trouble. I admit that if the Provincial Courts adopt this of
. their own motion and say, “ We will make this a rule of our Court,” it is all right.
But you are pretending to say that you are compelling a provincial court to adopt it,
and then if it will not enforce it you will enforce the order yourselves.

Mr. MacpoNeLL: It is the same under the Winding-up Aect.

Mr. CurysLer, K.C.: It seems to me to be a similar case.

Hon. Mr. Lemieux: I reserve my right to vote against this section.

Mr. CarviELL: I reserve the right also.

Hon. Mr. Lemieux: I hope this section is all right, but it seems to me that we
are obtruding into provincial jurisdiction.

Section adopted.

On section 50,—Calling for notice in Canada Gazette.

Hon. Mr. Grasam: Why is that notice required? Is it required to comply
with some local machinery or is it intended to give notice? If the latter, it does
not give notice.

Mr. CarviELL: It only means that if this is done and it is necessary to prove it in
Court you can produce a copy of the Canada Gazette to prove that it was done, and
meet the requirements of the court.

On section 52, subsection 3—* Appeal to Supreme Court by leave of Board.”

The CuamrMAN: Mr. Nesbitt has asked that in subsection 8 we strike out the
words, “ or a question of jurisdiction or both.”

Mr. Jonxstox, K.C.: Committee will see that section 43 provides for the Board
itself stating a case for the epinion of the Supreme Court of Canada.

Hon. Mr. Granam: It was formerly “on a question of law.” Now you have
added the question of jurisdiction. i

Mr. Jonnsox, K.C.: It is to make it clear that if the Board has doubt of its
jurisdietion it shall ask the opinion of the Supreme Court.

Mr. CarveLL: On what grounds has Mr. Nesbitt made the request that these
words should be struck out?

The CuamrMaN: T could not say, but he had to be away to-day, and this is the
only note he had with regard to any clauses which might come up in the next two or
three days. 5

Mr. Jouxstox, K.C.: Mr. Fairweather says that the chairman has misappre-
hended Mr. Nesbitt’s position. He says the chairman is under the impression that
the words “or questions of law arising thereon” in the second paragraph of section
43, were the words that should be struck out.

The CuarMAN: In both places.

Mr. CarverL: If they have a doubt as to their jurisdiction they should have the
right to submit the question to the Supreme Court.

22966—53

Hon. Mr. Grananm: It is purely technical because the Canada Gazette does mot _
{ give notice to any person.
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The CrammaN: The words “ question of law or jurisdiction” appear in section
43 and section 52, and he desires that they should be struck out. He asks that in
subsection 2 of clause 42 the words “ or questions of law arising thereon” should be
struck out. I think those words were struck out by the committee.

Mr. Jounston, K.C.: I think the section 43 should read just as it is, except that
the last words should be, “or of the jurisdiction of the Board,” instead of “or of
jurisdiction.”

Mr. Carvern: That makes it a little plainer.

Amendment adopted. .

Mr. JounstoN, K.C.: In subsection 2, I think the words “or questions of law
arising thereon” should be struck out. Then it will not matter whether it is a ques-
tion of law or jurisdiction.

Amendment adopted.

The section as amended was adopted.

On section 52, subsection 1—Governor in Council may vary or rescind.

Mr. MacpoNeLL: General Biggar wants to say something to the committee.

The CuammaN: The committee will hear General Biggar.

General Bicgar: 1 was asked by the Deputy Minister to inquire whether there
was such a radical change from the previous clause as has been suggested. In the
previous clause the words “ any time” are used. When this is narrowed down to one
month, the Deputy Minister feels that decisions of the Board may be given affecting
our department very seriously, which we might not have notice of within one month,
or which might not be brought to our attention. In the previous clause the words
are “may at any time” and now it is narrowed down to one month.

Mr. JonnstoN, K.C.: The intention of the draftsman in this clause is apparently
to provide for three cases: the first is the case of the petition upon which the
Governor in Council may act. That petition may be made within one month, or it
may be made within such extended time as the Board may allow, and the third case
is that the Governor in Council may at any time without petition vary the order of
the Board.

Mr. Curyster, K.C.: Supposing there is a position would that last alternative
apply? Can they at any time hear a petition after a month?

Mr. Sixcrair: There should be some finality to it.

Mr. Curyster, K.C.: I agree with General Biggar. I think the clause should
stay as it was. I see no advantage in curtailing time. When you consider the body
you are appealing to, the Governor in Council, it seems to me it is not a case for
limiting the time at all. Why should the Board limit the time for appealing to the
Governor in Council ?

The Cuamymax: I think I should place on the record a letter from General Fiset,
which General Biggar has been good enough to call to my attention. He says:—

“ DePARTMENT OF MiLiTiA AND DEFENCE,
“ Orrawa, April 13, 1917,
“Mr. J. E. ARMSTRONG,

Chairman Railway Committee,
Museum, Ottawa, Ont.

“ Sir,—With regard to the revision of the Railway Act now under consider-

ation.
“ A review of the proposed legislation has been made, and T wish to express
my approval of clauses Nos. 850 and 460, as contained in the draft of the Act.
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“ Clause No. 52, subsection No, 1, provides that appeals from the Board’s
orders must be made within one month, otherwise the right is lost exeept in
special circumstances and by permission of the Board. There is no time limit
in the present Act, and it is thought that at least three months should be
allowed.

T have the honour to be, sir,
“Your obedient servant,
“Evc. Fiser, Surgeon General,
“ Deputy. Minister Militia and Defence.”

Mr. MacpoxerL: I desire to point out that section 56 of the Act, which is the
old section corresponding to the section under discussion, reads as follows:—

“The Governor in Council may at any time in his discretion,” ete.

So that the old law was emphatic and plain. One can understand a case where
it may be six months before knowledge of an act of the Railway Board may come to
the knowledge of a person affected, and it seems no reasonable ground why there
should be any limit put upon it.

Mr. Curyscer, K.C.: The Governor in Council certainly should not interfere
unless there were some grave reason for interference. I know that in one appeal which
came before the Governor in Council with reference to the water front at the town of
Westminster, the encroachment which was alleged by one railway against another in
that case, did not occur until some months after the work had been undertaken.

Mr. MacpoNeELL: In such a case you would not know what had happened until
you saw the work that had been done. ;

Mr. Curysier, K.C.: In this case not until the year after.
Mr. MacpoNeLL: No harm would be done in leaving the matter wide open.

Hon. Mr. Granam: Is it not a question of appealing to a court, which would be
different, but of appealing to the Governor in Council who really represents the people.
I do not think we should restrict in this Act even the power of the Governor in Council.
I know that in the city of Ottawa, where it was a question of running C.P.R. trains
[ 3 into Union Station, had the period been limited to one month the appeal would never
‘»: have been heard. Take the case suggested by Mr. Lawrence, where a Labour Union
~ has a grievance of some kind against a railway company, and the Board gives a decision.
If the Union were compelled within thirty days to get up a petition and start all the
machinery of their organization at work, it could not be done. I do not think we should
restrict the power of the Governor in Council to hear appeals.

Mr. MacpoNeLL: At any time.

Mr. CarveLL: Look at the other side for a moment: We have created the Rail-
way Board and I do not think there has been any institution in Canada in my day which
has given as much satisfaction, or whose decisions are as thoroughly and uniformly
accepted all over Canada. The best evidence is that at every session of Parliament
since I have been coming here, we have conferred greater jurisdiction upon them and
thrown more business into their hands. Now, if that be the case, why should they not
be treated as a court? Why should we give any rights to the Governor in Counecil at
the expense of the Board? Why not regard the Board as a court and let people accept
their decisions. I cannot imagine the Board accepting a plan and then when their
work is completed and it is shown that greater damage has been done than was origin~
ally thought likely, T cannot imagine the Board acting otherwise than justly. Why
take away powers from a body that is judicial and confer them on a body which is
political? The committee would do well to pause before adopting the section; in fact,
I would like to see it cut out altogether. I would like to have the Railway Board
regarded as a court and their decisions accepted as final.
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Hon. Mr. Granaym: My idea was to keep the Railway Board as free as possible
from technicalities or red tape, and to regard it as a sort of rough and ready court
divested of the paraphernalia of a court:

Mr. CarveLrL: But suppose that by rough and ready methods they arrive at a
decision, do you want to interfere with that decision?

Hon. Mr. Gramam: I am not strongly objecting to the abolition of appeals, I am
ready to discuss that, but if you have an appeal to the Governor in Council do not
limit it.

Hon. Mr. Cocuraxe: As a matter of fact there cannot be an appeal to the
Governor in Council on a question of law.

Mr. SiNoLamr: Are the appeals frequent?

Hon. Mr. CocuraNe: Not when you consider the number of judgments rendered.

The Cramman: What shall we do with this section, gentlemen ?

Hon. Mr. Cocurane: It would be better to word the section as it was.

Mr. Jonxsron, K.C.: Strike out all the words underlined in red ink, reading
“within one month after the making of the order, decision, rule or regulation, or

within such further time as the Board under special circumstances may allow, or of
his own motion.”

Section adopted as amended.

~

On paragraph 2 of sectmn 52,—Appeal to Supreme Court as to Junsdlcnon by
leave of the judge.

Mr. Jounston, K.C.: That deals with appeals upon the question of jurisdiction,
and in that case leave must be granted by a judge of the Superior Court. When the
appeal is taken on a question of law, leave must be obtained from the Board. The
language of paragraph 3 and that of the one following, should, it seems to me, be
co-ordinated. Paragraph 3 speaks of “obtaining leave,” and it seems to me that is
the proper phrase. “Allowing” an appeal may mean “granting” it. I weould suggest
that paragraph 2 should read “an appeal shall be from the Board to the Supreme
Court of Canada upon a question of jurisdiction, upon leave therefor being obtained
from a judge of the said court,” ete.

Mr. CurysLer, K.C.: You have to get the order within one month. You may
have a difficulty in getting an order during vacation, if your month runs from the
time you make the application.

Mr. Jonnston, K.C.: That would impose no limit of time for making the appli-
cation. That would not do, would it?

Mr. CarverL: No.

Hon. Mr. GranaMm: You might as well have no time limit at all.

i Mr. Curyscer, K.C.: It should be such time as the judge may allow. Perhaps

the proper thing to do is to file your security within a month.

Mr. Jornston, K.C.: It says, “upon leave being obtained.” I think that language
should be carried into subsection 2.

Hon. Mr. GrRanam: We might have that redrafted and presented to us again.

Mr. Jouxston, K.C.: We might make it read “upon leave therefor having been
first obtained from the Board.”

Hon. Mr. Puestey: I think the question whether there should be an appeal or
not should be left to the Supreme Court, because each court is apt to feel that it is
infallible. I think there should be an appeal on a question of law.
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Hon. Mr. Gramaym: That is theoretically correct, but in the working out of the
findings of the Board of Railway Commissioners no practical difficulty has resulted.
They have given leave in every reasonable case. ’

Mr. CarveLL: And the idea of the creation of the Railway Board was to settle
railway matters by that Board and to discourage appeals. The chairman must be
a barrister of ten years’ standing. '

Hon. Mr. Leyieux: I remember there was great objection to the multiplicity
of appeals which had existed previously under the old regime, and the object of the
appointment of the Board was to expedite matters and to cut short appeals. The
Board is always presided over by a Judge or a man of great legal ability, and
Parliament which creates that Board, representing public opinion, has decided that
appeals on ordinary controversies should be discouraged.

Mr. Carvern: I would rather take the finding of the Railway Board on a
question of law than the finding of any Court in Canada, because they are supposed
to be especially expert on the questions which come before them. The Chief Com-
missioner must be a lawyer.

Hon. Mr. Puestey: The Chief Commissioner might be over-ruled by the other
members of the Board.

Mr. Carvern: He cannot be over-ruled by the other members of the Board
on a question of law.

Mr. Jouxston, K.C.: There is no doubt the statute recognizes the Railway
Board as a unique court.

Hon. Mr. Gramay: It was tried at first as an experiment and it was found to be
a success. The people get speedy and cheap judgment. Every power which can
be thought of is given to them.

Mr. CarveLL: The first time I went before them I got a decision before I knew
I was in court.

Mr. Brair: I have a record made up of the last three years. In no case has
an appeal been refused by the Board, and in these last three years there were eleven
applications in all. So far as we have any record, no application for leave to appeal
has ever been refused by the Board.

Mr. JouxstoN, K.C.: Regarding subsection 3, Sir Henry Drayton thinks it
should be left exactly as it was before, and that the words, “or a question of juris-
diction or both,” which you see interlined in red ink, should be omitted. In other
words, he thinks the right of the Board to allow an appeal should be limited to
questions of law, and the Judge of the Supreme Court should give leave to appeal
on questions of jurisdiction; otherwise there might be a conflict.

The CHARMAN: That is the point made by Mr. Nesbitt.

Mr. Curysrter, K.C.: T think the law as it stands here is right. Nearly every
question of jurisdiction is a question of law. When we get to the Supreme Court,

we find them asking us, “Is that a question of law or a question of jurisdiction?”
It is the same thing in another form, and in many cases we get leave from both

tribunals, for fear we would be thrown out. We might get leave from the Board

on a question of jurisdiction, and the Supreme Court would say, “ That is a question
of law.” That was the cause of some uncertainty and trouble. If the words were
added here giving the Board power to grant leave to appeal on the question of law
or jurisdiction, or both, just as it stands, we would not require to ask leave from
both places.

Hon. Mr. PUGSLEY: There should be no conflict. Supposing the Board grants
it, there is no question about it and there should be no conflict. The application may
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be made to the Board if it is left as it stands, and if the party wishes, he can still
apply to the Supreme Court for leave.

The Cuamyvan: Then the section will be ecarried with these words retained.
Section adopted.

On section 52, subsection 4—Entry of applications.
Mr. Jounston, K.C.: This section is not new.

Mr. CurysLer: The time should be sixty days. That is the time for ordinary
appeals to the Supreme Court.

Hon. Mr. Granam: Can that be done in vacation just as well?
Mr. CarveLn: You have thirty days after you obtain your leave.
Hon. Mr. PuesLey: The offices of the court are always open.

Mr. Curyster, K.C.: The entering of the case here means allowing your security
and that may not be done in the absence of the judge. Approving of the bond con-
stitutes part of entering the case.

Hon. Mr. PuesLev: Have you not some provision in the Supreme Court Act
that in vacation the time does not count?

Mr. Curysrer, K.C.: Yes, it counts.

Hon. Mr. Grapam: This might restriet you in entering the case. If it were in
vacation you might not be able to enter it.

Mr. SivcLamk: How much time do you want?

Mr. CurysLer, K.C.: Sixty days.

Mr. CarverLn: That is all right.

The CuammaN: Then the words “ thirty days” will be changed to “ sixty days.”

The subsection was amended accordingly. -

On subsection 5, security for costs; notice of appeal.

Hon. Mr. Grauam: That will mean the secretary of the Board, without any
further designation.

Mr. JouxstoN, K.C.: Yes, secretary means secretary of the Board. -

Subsection adopted.

On section 55,—Service of summons on companies by delivering to company’s
agent, or at his residence, or to any person in his employ, or by mailing at any
time during the same day by registered letter.

Hon. Mr. GranaM: Does any question arise as to what constitutes the day?

Mr. CarveLL: No. You have until the 27th day of the month to make service.
When you go to the company’s office or the agent’s residence. If you are unable to
find any body in during that day you go to the post office and register your letter
and get your receipt. That constitutes service.

Hon. Mr. GrauAM: But suppose the man cannot be reached at his place of
business or residence, and the post. office is closed, you cannot perform the service
then by registered letter. ,

r. CarveELL: Then it is your misfortune.

Hon. Mr. Puasrey: You go next day.

Hon. Mr. GranaM: But suppose a man were deliberately avotding service, is
there not some other method by which service could be made? If you preseribe
that it must be by registered letter, failing the other methods, you may absolutely

preclude the man who is serving from getting in his notice.
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Hon. Mr. Puestey: The person required to make the notice could go to the
Board and say that he could not make the service in the method preseribed in the
scction or by registered letter, and would therefore ask that it be made a matter of
special service, which request the Board could grant under this section.

Hon. Mr. Graaam: T have known persons to deliberately keep out of the way
so as to avoid service. In one instance where I was making service I had to put
the notice on the table of the person’s dwelling, and that is not a mythical case.

Hon. Mr. CocHrANE: You got your notice served, anyway. ;

Hon. Mr. Grauay: Yes, because I was persistent. I would not provide that a
registered letter should be mailed, but I would say that the notice should be mailed
and that the person doing so should make an affidavit as to what he had done.

Mr. Jouxston, K.C.: That would involve more trouble than registering a letter
and taking a receipt.

Mr. Carvern: It does not seem fair that a corporation or anybody else should
be. bound by what a man says he did when the official record can be got. It is
becoming a very common practice in the courts to provide for service by mail, but
it must invariably be a registered letter, because then it is quite easy to refer to the
record and ascertain whether the proper procedure was carried out.

Mr. CurysiLEr, K.C.: The old form was much simpler. The section in its
present form is complicated and should be reconsidered.

Mr. CarveLL: You must reserve the right of service in some way. There must
be service. I should like to have the opinion of Messrs. Chrysler and Johnston on
the suggestion that you have the right to mail this letter either that day or the next
day following, adopting the principle of the mailing of notice—— :

Mr. Jouxsrox, K.C.: During the same day or-the next following day?

Hon. Mr. Graaam: That would cover my objection.

Mr. McGivern: A registered letter.

Mr. CarverL: I think it should be a registered letter.

Mr. Jonxstox, K.C.: During the next day or the next day following.

The amendment was adopted.

On paragraph “b,” of section 55—Service on Railway Companies.
Hon. Mr. GrarAM: Any change in this? .
Mr. Jonxsrox, K.C.: Originally the section read, “ head or any principal office.” ;

and then an amendment was made making it read “ principal office.” It was changed

again and made to read “head or any principal office.” That is exactly as it was in
the Act of 1906.

Paragraph adopted.

On paragraph “f”—Order for service by publication.

Hon. Mr. Granay: Should we not have some words here to locate the newspaper?
Say the nearest newspaper to the parties affected. These parties might live in Prince

Edward Island, and under this section you might print it in a newspaper in the
Yukon.

Mr. CarysLer: Does it not say, “newspaper as directed by the Board ”?

Hon. Mr. Granam: You should make it clear that the newspaper must be desig-
nated by the minister or the Board.

Mr. Carvern: T think it is clear.
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'

Hon. Mr. PuesLey: Before you pass this should you not make a change in “5”
and “c.” These paragraphs refer to subsection 1, and there is no subsection. They
never number the first subsection and this is really the first subsection. -

Mr. Jomnston, K.C.: Better strike out the words of this subsection.

Amendment adopted.

On section 59,—FExz parte applications. 3

Mr. Jor~ston, K.C.: This section will have to be prefaced by the words, “except
as herein otherwise provided.”

Section as amended adopted.

Hon. Mr. PuesLey: It seems hardly necessary, Mr. Chairman, that you should
read over the sections where the language is the same as in the old Act and which
deal with purely formal matters. Why not in such cases simply read the designation
alongside the clause.

The CuamrMmax: I shall be very glad to do so if it is the wish of the committee.
Henceforward I shall follow that procedure except in regard to clauses containing
interlineations in red ink indicating a change in wording.

On paragraph 3 of section 68,—Certificate that no order or no regulation made.

Mr. Jonxstoxn, K.C.: Mr. Scott made a suggestion at one of the earlier meetings
to substitute the following for the present paragraph 3:—

“A certificate by the secretary, sealed with the seal of the Board, shall be
prima facie evidence of the fact therein stated without proof of the signature
of the same.”

Mr. W. L. Scorr: The committee were discussing the assistant secretaries the
other day, and as they also issue these certificates perhaps the words “or assistant
secretaries” should be added.

Mr. JouxstoN, K.C.: We do not expressly provide for assistant secretaries in
the Act. The language used is that the Board may appoint “such officers, clerks,
stenographers, and messengers.”

Mr. Scorr: Very well; I am quite satisfied.

Hon. Mr. PucsLey: In subsection 3 of section 68 you say, “By the secretary.”
You have to prove it is his certificate. How would it do to make it read “ certificate
purporting to be signed by the secretary”?

Amendment adopted.

Section adopted as amended.

The committee adjourned till 11 o’clock to-morrow.
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MINUTES OF PROCEEDINGS.

House oF CoMMONS,
ComyirTed Room No. 301,
Saturday, April 28, 1917.

The Special Committee to whom was referred Bill No. 13, An Act to consolidate
and amend the Railway Act, met at 11 o’clock, a.m.

Present: Messieurs Armstrong (Lambton) in the Chair, Bennett (Calgary),
Bradbury, Carvell, Cochrane, Donaldson, Hartt, Green, Lemieux, Macdonald, Pugsley,
Rainville, and Sinclair. - 3

The committee resumed consideration of the Bill.

W._ L. Best and C. Lawrence, on behalf of the Brotherhood of Locomotive En-

gineers, etc., submitted certain amendments, and reasons therefor, which are printed
herewith.

At 1 o’clock, the committee adjourned until Tuesday next, at 11 o’clock a.m.,
with the understanding that no controversial sections will be taken up on that day.

SUGGESTED AMENDMENTS PROPOSED ON BEHALF OF THE BROTHERHOOD OF LOCOMOTIVE
ENGINEERS, THE BROTHERHOOD OF LOCOMOTIVE FIREMEN AND ENGINE MEN, THE ORDER
OF RAILWAY CONDUCTORS, THE BROTHERHOOD OF RAILROAD TRAINMEN, BY THE UNDER-
SIGNED DOMINION LEGISLATIVE REPRESENTATIVES OF THOSE ORGANIZATIONS.

To the Special Committee appointed by the House of Commons to consolidate
Bill No. 18.

GENTLEMEN,—

Section 5 (page 6): Amend by striking out the second and third lines the words
“other than Government railways ”.

We respectfully submit that, if consistent, the Railway Aect and its provisions
respecting equipment, maintenance and operation as well as orders of the Board in this
respect should, in the interests of safety, apply to lines of railway operated by the
Canadian Government as it applies to company operated railways.

Section 6 (page 7): It is important that this section remain as at present, for the
reason that its requirements will make for uniformity in the equipment, maintenance
and operation of locomotives and cars, as well as in operating rules, thus insuring
greater safety on all lines of railway which may be considered as work for the general
advantage of Canada. Uniformity in equipmemt or in operation is regarded as an
essential to safety in railway operation.

Section 41 (page 18): Amend by adding to the end of the section the following:

“But where such regulation, order or decision, requires any work, act,

matter or thing to be done, for the safety of the public or employees of the
railway, no extension shall be granted without a hearing on notice.”

We submit that where the safety of human life or limb is likely to be involved that
orders or regulations issued should not be interfered with, or the time in which they
are to be made effective extended without notice and hearing being first given.

69 -



70 SPECIAL COMMITTEE ON RAILWAY AOT

Section 284 (page 110): Paragraph 5 of this section should be struck out, as we
submit that with the modern equipment generally in use on Canadian railways, there
i8 no necessity of taking the ﬁllmg or the packing out of frogs or guard rails in the
winter time. We are of the opinion that the average railroad company does not now
resort to this practice. A brakeman or yardman or other railroad employee is just
as liable to get his foot caught in a frog or between a guard rail and the main track
rail with the packing out between December and April as during any other part of
the year. The paragraph is obsolete,. we think.

Section 287 (page 111): Amend by adding at the end of subsection 1 the follow-
ing proviso:—

“Provided that the conductor or an officer of the company making a
report to the company of the occurrence of an accident attended with personal
injury to any person using the railway or to any employee of the company
shall also forward to the Board duplicate copy of such report and shall,
immediately send by telegraph or telephone to the Board notice of the accident.”

We believe this proviso is necessary in order that first-hand information respect-
ing the occurrence of accidents upon the railway involving injury or death should
be immediately communicated to the Board, and thus enable the Board to deputize
one of its representatives to be at the place where the accident occurred, if possible,
before evidences of the cause of the accident can be removed, and thus insure the
most adequate investigation being made into the causes of such accidents.

Section 289 (page 115), paragraph (j): Certain of the railroad employees object
to the inclusion of this language in the Act, and we would respectfully submit that
paragraph (j) of section 289 may be found entirely unacceptable to the railway
employees, and it is hoped that if the paragraph becomes effective that its adoption
shall be regarded as without prejudice to any future contentions made by all or any
of the railroad organizations.

Sectfon 292 (page 114): We suggest this section be struck out, as we believe
that no good reason can be furnished to justify the giving of a railway company the
authority to enact common law, section 414, makes ample provision for the imposing
of a penalty for the violation of rules or regulations of the company. v ¢

Section 294 (page 114): Amend by striking out of the third and fourth lines
the words “ or. impose a penalty.”

We submit, as above intimated, that railway companies should not be given
authority to impose a penalty on employees for the violation of any by-law, rule or
regulation, and if such by-laws were made by them, they should also be submitted to

the Governor in Council for approval.

Section 300 (page 116): Amend by adding to the end of this section the follow-
ing proviso:— -
“ Provided, however, that no such change shall be made or allowed with-
out due notice and hearing before the Board.”
We submit that, in the interests of the employees, it is undesirable that an order

or regulation should be made respecting equipment, maintenance or operation, with-
out due notice and hearing first being given to the representatives of those interested.

Section 302 (page 117): Immediately following section 302, insert new section

802a, as follows:— :
: “ Every locomotive engine shall be equipped and maintained with an ash-
pan that can be dumped or emptied without the necessity of any employee going

under such locomotive.”
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Although an order of the Board has been made, providing for the equipment of
locomotives with ash-pans, as above suggested, it has been found that numerous
cases of violations of the order on the part of railway companies have occurred.
Therefore, it seemed desirable, in the interests of safety to the employees, that pro-
vision for this equipment be made a part of the Railway Act.

(Page 117): With a view to adequate and efficient inspection of all locomotives
and their appurtenances on railways to which the Railway Aect applies, we desire to
suggest that a new section be inserted immediately following the above suggested
section 302a, as section 302b, under the following sub-heading: “ Division of Locomo-
tive Inspection.” See Exhibit “ A.”

Section 311 (page 119): Amend by striking out of the fifth and sixth lines the
words “ or of the tender if that is in front.”

We submit that no good purpose can be served by stationing a pefson on the back
of the tender, as provided for in this section, when engine is moving reversely over
highway crossing at rail level, for the reason that on the modern locomotive it is
no greater distance from the cab of a locomotive to the rear of the tender than from
the cab of the locomotive to tHe front of the engine. The engincer and fireman in
the cab of the locomotive can just as readily maintain a timely supervision over the
condition of the track with the engine working reversely so as to see that no persons
or employees are liable to be struck or injured by the train .

Section 372 (page 145): Amend by adding after both the words “ across ” in the
fourth line, the words “ or along.”

We submit that leave of the Board should first be obtained before lines of wires
for the conveyance of light, heat, power or electricity, especially wires of high voltage,
shall be erected, placed or maintained along the railway inside of the right of way.

Section 391 (page 162): Amend by substituting the word “two?” for the word
“one” in the fourth and sixth lines of subsection 1 of this section.

The representatives of the employees are strongly of the opinion that the time for
commencing any action for indemnity, for any damages or injuries sustained by
reason of the construction or operation of the railway, should be extended to two years.
In many of the provinces the time within which actions or suits for indemnity for
damages or injuries sustained in the operation of industries other than railways, is
greater than two years. There does not seem to be any consistent reason why the
limitations of this section as to railways should not be at least two years.

Section 422 (pages 173-4-5): Amend paragraph (g) by striking out of the sixth
and seventh lines (page 175) the words “ or of the tender if the tender is in front.”

Our reason for this suggestion is in order to harmonize with our previous sug-
gested amendment to section 311.

Respectfully submitted,
C. LAWRENCE,
Dominion Legislative Representative B. of L.E.
W, L. Besr,
Dominion Legislative Representative, B. of L. F. and E.
L. L. Peumer,
Deputy President and Dominion Legislative
Representative, Order of Railway Conductors.
JameEs MURDOCK,
Vice-President and Dominion Legislative -
Representative, Brotherhood of Railroad
Trainmen.
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EXHIBIT “A.”
DIVISION OF LOCOMOTIVE INSPECTION.

7 Section 302b: 1. For the purpose of efficient and adequate equip-
ment, maintenance and inspection of steam locomotives, tenders and
their appurtenances, there shall be established and maintained a
branch of the board, to be known as the Division of Locomotive
Inspection of the Board of Railway Commissioners for Canada.

2. The head office of the Division of Locomotive Inspection shall
be located in the city of Ottawa, Ont., and the Minister, with the
approval of the Governor in Couneil, shall provide such offices, office
staff, furnishings, equipment and stationery as may be required to
give effect to the provisions of this section. ~

3. Within three months after the passage of this Aect, there shall
be appointed by the Minister, subject to approval of the Governor in
Council, a Chief Inspector and two Assistant Chief Inspectors, who
shall have general supervision over the District Inspectors, as here
provided for, direct such District Inspectors in the duties herein
imposed upon them, and have general supervision with regard
to seeing that the requirements of this section and the rules,
regulations and instructions made or given herein and hereunder are
carried out and observed by railway companies subject to this Aect.

4. The Chief Inspector and the two Assistant. Chief Inspectors
shall be selected with reference to their practical knowledge of the
operation, construction, equipment, and inspection of steam locomo-
tives, tenders and their appurtenances, and to their fitness and ability
to systematize and carry into effect the provisions herein or herein-
after provided for in this Act, or in any order or regulation of the
Board, relating to the construction, equipment, maintenance,
inspeetion, and operation of steam locomotives and tenders and their
appurtenances.

5. Within thirty days after his appointment and qualification, the
Chief Inspector shall divide the territory comprising the several
provinces of Canada into thirty locomotive inspection districts, so
arranged that the services of the inspector appointed for each distriet
shall be most effective, and so that the work required of each Inspector
shall be substantially the same.

6. Within thirty days after the dividing of such districts, the
Board shall, subject to the approval of the Minister, appoint thirty
District Inspectors who shall be selected with reference to their prac-
tical knowledge of the contruction, equipment, maintenance, inspec-

tion, and repairs of locomotives, tenders and their appurtenances; one

of the inspectors thus appointed to be assigned, by the Chief Inspector,
to each of the districts provided for in the last preceding subsection

(or paragraph).

7. In order to obtain the most competent inspectors possible, the
Chief Inspector shall, as soon as practicable after his appointment,
prepare a list of questions to be answered by applicants with respect




to the construction, repair, operation, maintenance, testing and inspec-
tion of steam locomotives, boilers, tenders and all their appurtenances
and their practical experience in such work, which list, being approved
by the Board, shall be used as the examination to be taken by all
applicants for the position of District Inspector.

8. No person financially interested, either directly or indirectly, Ineligible for
in any patented article required to be used on any steam locomotive 2PPointment.
under supervision, or who is intemperate in his habits, shall be
eligible to hold the office of Chief Inspector, Assistant Chief Inspector
or Distriet Inspector.

9. The Chief Inspector shall receive a salary of not less than Salariesand
four thousand five hundred dollars per year; the Assistant Chief 21l0wances.
Inspectors shall each receive a salary of not less than three thousand
five hundred dollars per year; and the District Inspectors shall each
receive a salary of not less than two thousand five hundred dollars
per year. All such inspectors shall receive, in addition to their
salaries, a reasonable allowance for travelling expenses incurred while
engaged in the performance of their duties, when away from home;
such allowance to be determined by the Board.

10. Each railway company subject to this Act, shall file its rules Rules and

i and instructions for the inspection and testing of steam locomotives, jnStructions for
[ . p » " pection

¢ = Dboilers, tenders or their appurtenances, with the Chief Inspector, and testing.

within three months after his appointment, and not later than

January 1, 1918, and after due notice, hearing and approval by the

Board, such rules and instructions, with such modifications as the

Board requires with a view to uniformity and greater safety, shall

become obligatory upon such railway company: Provided, however,

that if any railway company subject to this Act shall fail to file its

rules and instructions the Chief Inspector shall prepare rules and -

instructions, not consistent herewith for the inspection and testing

of steam locomotives, boilers, tenders and their appurtenances, to be -

observed by such railway company; which rules and instructions,

being approved by the Board, and a copy thereof being served upon

the President, General Manager or General Superintendent of such

railway company, shall be observed, and a violation thereof, by such

railway company, shall incur a penalty as hereinafter provided:

Provided, also, that such railway company may submit from time to

time any proposed change in its rules and instructions herein pro-

vided for, as it may deem desirable, but no such change shall take

effect or be enforced until the same shall have been filed with and

approved by the Board. g

11. Tt shall be the duty of each inspector to become familiar, as Duties of
far as practicable, with the condition of each locomotive, tender and Pistrict Inspector.
their appurtenances ordinarily housed or repaired in the distriet to
which he is assigned; and if any locomotive is ordinarily housed or
repaired in two or more districts, then the Chief Inspector or an
Assistant Chief Inspector shall make such division between In-
spectors as will avoid unnecessary duplication of work. Each In-
spector shall make such personal inspection of the locomotives under
his care from time to time as may be necessary to carry out the
provisions of this ‘Act, and as may be consistent with other duties
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herein or hereunder assigned, but he shall not be required to make
such inspections at stated times or at regular intervals. His first
duty shall be to see that railway companies make inspection in accord-
ance with the rules and regulations established and approved by the
Board, and that railway companies repair the defects which such
inspections disclose, before the locomotive or locomotives or appur-
tenances pretaining thereto are again put in service. To this end
each railway company subject to this Act, shall file with the District
Inspector in charge, under the oath of the proper officer or employee,
a duplicate of the report of each inspection required by such rules
and regulations, and shall also file with such Inspector, under the
oath of the proper officer or employee, a report of the defects dis-
closed by the Inspector. The rules and regulations herein provided
for shall prescribe the time at which such reports shall be made.
Whenever any District Inspector shall, in the performance of his
duty find any locomotive, tender or appurtenances pretaining thereto,
not conforming to the requirements of the law or the rules or regula-
tions established and approved as herein before stated, he shall notify
the railway company in writing that the locomotive is not in service-
able condition, and thereafter such locomotive shall not be used
until in serviceable condition: Provided, that a railway company,
when notified by an Inspector in writing, that a locomotive is not in
serviceable condition, because of defects set out and described in
said notice, may within five days after receiving said notice, appeal
to the Chief Inspector by telegraph or by letter to have said locomo-
tive re-examined, and upon receipt of the appeal from the District
Inspectors decision, the Chief Inspector shall assign one of the
Assistant Chief Inspectors or any District Inspector other than the
one from whose decision the appeal is taken to re-examine and
inspect said locomotive within fifteen days from date of notice. If
upon such re-examination the locomotive is found in serviceable
*condition, the Chief Inspector shall immediately notify the railway
company in writing, whereupon such locomotive may be put into
service without further delay; but if the re-examination of said
locomotive sustains the decision of the District Inspector, the Chief
Inspector shall at once notify the railway company owning or operat-
ing such locomotive that the appeal from the decision of the Distriet
Inspector is dismissed, and upon the receipt of such notice the rail-
way company may within thirty days appeal to the Board, and upon
such an appeal, and after due notice and hearing said Board shall
have power to revise, modify, or set aside such action of the Chief
Inspector and declare that said locomotive is in serviceable condition
and authorize the same to be operated: Provided further, that pend-

" ing either appeal the requirements of the Distriet Inspector shall be

effective.

12. The Chief Inspector shall make an annual report to the
Board, of the work done during the year, and shall make such recom-
mendations for the betterment of the service as he deems desirable.

13. In the case of accident resulting from failure from any cause,
of a locomotive or its appurtenances, resulting in serious injury or
death to one or more persons, information of such accident shall be
immediately communicated by telegraph or telephone by the railway
company owning or operating said locomotive, to the Chief Inspector:
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A statement must also be made in writing of the facts of such accid-
ent, by the railway company owning or operating said railway, to the
Chief Inspector within ten days after such accident. As soon as
information has been received concerning such accident by the Chief
Inspector, he shall immediately investigate, or cause to be investigated
by an Assistant Chief Inspector or District Inspector, the cause of
such accident. And where the locomotive is disabled to the extent
that it cannot be run by its own steam, the part or parts affected by
the said accident shall be preserved by said railway .ompany intact,
so far as possible without hindrance to traffic until after said inspec-
tion. The Assistant Chief Inspector or the designated Imspector
making the inspection shall examine or cause to be examined
thoroughly the locomotive or part affected, making full and detailed
report of the cause of the accident to the Chief Inspector. The
Board may at any time call upon the Chief Inspector for a report
of any accident embraced in this section, and upon the receipt of
said report, if it deems it to the public interest, make reports of such
investigations, stating the cause of accident, together with such
recommendation as it deems proper. Such reports shall be made
public in such a manner as the Board deems advisable. Neither said y
report nor any report of said investigation, nor any part thereof,
shall be admitted as evidence or use for any purpose in any suit or

action or damages going out of any matter mentioned in said report
or investigation. :

e e e
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14. Any railway company violating any of the provisions of this Penalty for
section, or any rule or regulation made herein or hereunder, or any violation, how ‘
orders of the Board or of any Inspector, shall be liable to a penalty Mt
of not less than one hundred dollars, for each and every such violation,
| to be recovered in a civil suit to be brought on information filed by
] the Board with the Attorney General of the Province wherein such ‘
~ violation has been committed, with the instructions to take such

proceedings as are necessary to the case. But no such suit shall be

brought after the expiration of one year from the date of such viola- !1
tion. .
ince wherein any violation of the said provisions takes place, the q

(2.) The Board shall file with the Attorney General of the Prov- : '}
necessary information as soon as the fact of such violation comes to
the knowledge of the said Board. 1
15, The execution and enforcement of the provisions of this sec- The Board
tion shall be under the jurisdiction of the Board, and all powers provisions. |
heretofore possessed by the said Board by virtue of any Act of Parlia- o \

ment are hereby extended to the execution and enforcement of the
provisions of this section. ;
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MINUTES OF PROCEEDINGS AND EVIDENCE.

House oF CoMMONs, OTTAWA,
ComMmrrTee Roox 303.
April 28, 1917.
The Committee met at 11 a.m.

The CHAIRMAN: Mr. Johnston, K.C., asks us to turn back to clause 46, agd also
clause 49, and to strike out the words “under this Act” in the first and second lines of
each clause in order to conform with a suggestion by Mr. Bennett.

Mr. JonsstoN, K.C.: And with the provisions and alterations which we have
made throoughout the Bill. Mr. Bennett pointed out the other day that there are
other Acts than this which give the Board power.

Suggestion concurred in and clauses amended accordingly.

On clause 72,—
Mr. Carvern: Had we not better go on with the other clauses?

; Mr. Bexxerr: Of course this section has no place at all in this Act, but it is
there.

On section 74,—“Provisional Directors”.

Mr. Bexnerr: There should be added there some provision with regard to
directors signing documents and papers. Do you remember, Mr. Chrysler, there
was a case which arose where a man died and there was some difficulty.

Mr. CarysLer: There are a number of difficulties, but I think this covers all
that it is required to cover.

Section concurred in.

On clause 78,—“Increase of Capital Stock”.

Mr. Bexserr: Here are a number of sections that should be more carefully
considered to cover a case which we know happened the other day in British
Columbia, where they put in money with the one hand and took it out with the
ather. Sections 76 and 77 permit the abuse by promoters, subscriptions being taken,
and a certain percentage being paid in accordance with the requirements of the Act
and then being paid out again under the special Act. Cannot something be done to
remedy that difficulty?

Mr. Curysier, K.C.: T do not know what can be done—I understand the in-
tention of section 74 is to provide for the opening of stock-books, and the procuring
of subscriptions, the payments of 25 per cent on account of the stock subseribed,
but the moneys which must be deposited in the chartered bank can only be paid out
when the organization is completed, and then you have a Board of Directors who
are supposed to be responsible for the expenditure. I do not know whether that is
sufficient check, but that is the Act, as it stands now.

Mr. Bexxerr: As soon as the organization is completed, the moneys raised on
the capital stock shall be applied in the first place to the payment of the cost of
procuring a special Aect, surveys, etc., and the remainder of the moneys shall be
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applied to the making, equipping, completing and maintaining of the undertaking;
that is the provision of the Aect, but it is not what happens in practice. I mention
the difficulty in order that something might be done to prevent that practice.

Mr. Carvern: I have always had the idea that in some way the practice of pro-
moters of railway companies in this respect should be checked. I have known of
cases where companies have been organized with a very small capital, and as soon as
organized have applied to the Governor in Council for an increase in the capital
stock to a very much larger amount than that originally provided. I would like to
see something done if possible that would make the people who undertake the organ-
ization of new railway company actually put a substantial amount of money into the
undertaking themselves. How many times have those of us who have been in Parlia-
ment for some years, found people coming here getting charters, with only a very
small amount of money actually invested in the undertaking, and then offering those
charters to one company or to another company, bartering them around.

Mr. Bexnerr: I think these three sections might be allowed to stand over for
further consideration, in the interim. p

Mr. CarveErLL: I would like some time to think it over.

Sections 76, 77, 78, stand for further consideration.

On section 85, transmission of stock otherwise than by transfer.

Mr. CarysLer, K.C.: I have a letter from the Canadian Northern Railway this
morning in reference to section 80. They want something considered in connection
with that section and section 146. If the committee will allow me to return to it, 1
will not say anything about it just now. It is some technical question regarding the
transfer of shares that they want provided for.

Mr. BENNETT: In connection with the English register?

Mr. CarysLer, K.C.: The letter speaks of bonds, debentures and shares.

Mr, BexNETT: Share warrants.

Mr. Curysiter, K.C.: Will you allow me to refer to it again in connection with
section 1467

The Cuamman: All right.

On section 90,—Certificate of treasurer to constitute title.

Mr. JounstoN, K.C.: Have all the railway companies a treasurer, Mr. Chrysler?

Mr. Curysier, K.C.: I think so. In every case I think it is a separate office.

Mr. JounstoN, K.C.: The word “treasurer” is used throughout the Act, but
there is no express clause declaring that there must be a treasurer.

Mr. Bexnerr: There would be no complete organization without a treasurer

under the Railway Act.
Mr. CarvieLL: They could not handle the shares or transfers without a treasurer.

On section 92,—Shareholders may advance. .

Mr. Jounston, K.C.: That is a rather extraordinary clause, but it has been in the
Act since the Act was originally drawn. It is contrary to the general rule that no
dividends shall be declared except out of profits.

Hon. Mr. CocuraNe: Is it not proper that that should be? They should not de-
clare dividends unless they earn them.

Mr. JornstoNn, K.C.: Here they allow them to pay interest on prineipal paid.

Mr. Bexxerr: Not out of capital. Subsection 3 provides “such interest shall not
be paid out of the capital subscribed.” That covers your point.
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On section 95,—All shareholders in the company, whether British subjects or
aliens, or residents in Canada or elsewhere shall have equal rights to hold stock in
the company, and to vote on the same, and, subject as herein provided, shall be elig-
ible to office in the company.

Mr. Bexnerr: This is a section that will require some further consideration
having regard to what has arisen since the war.

Mr. CarverL: I have an idea that this section is all right. It will be the here-
inafter sections that may require consideration because the section says: “subject
as herein provided.” There is a provision somewhere that the majority of the stock-
holders must be British subjects.

Mr. CarysrLer, K.C.: The majority of directors. .

Mr. Benxnerr: There is no reason why we should not say that aliens might well
be shareholders, but I think with regard to preceding sections we should make some
provision that no transfer of such shares should be operated when we are at war with
any such aliens.

Hon. Mr. CocaraxE: They cannot transfer in war time.

Mr. Bexyerr: While the War Measures Act prevents it, nevertheless, under the
New York register it could be done. The sale of shares on the New York Stock Ex-
change, and the keeping of a register in New York by which transfers can be effected
is not controlled by our War Measures Act. It is a complicated question and one
about which I do not express any decided opinion.~

Mr. CarverL: I would like to know why it is necessary, if T want to regfster the
transfer of shares in the C.P.R., I have to go to New York?

Mr. Bexxerr: You could do it in Montreal. There are three places where that
can be done.

Mr. CarverL: I have had to do it in New York.
Mr. Jonxnsrox, K.C.: Because your stock happened to be on the New York register.

Mr. Bexserr: The moment the property became listed on the New York Stock
Exchange the necessity for keeping the New York register arose, owing to its being
an international market, and the same applies to London.

Mr. CuryscteEr, K.C.: No doubt there is also a rule of the New York Stock Ex-
change to that effect.

Mr. Carvern: I do not see why, if T am transferring stock in Canada, I have to
go to New York to do it.

Mr. BExNerr: The reason is because that stock is on that register. You could
have it put on the Montreal register and the company would be better pleased if that
were done.

The CramrmaN: Might I suggest that, as Mr. Bennett and Mr. Carvell are meeting
to consider a certain clause, that they also ask Mr. Johnston to meet with them to
consider the advisability of amending the clause now under discussion.

Mr. Bexnerr: That alien question might well be considered.

Mr. Jounston, K.C.: Mr. Fairweather points out that section 107 provides that a
majority of the directors shall be British subjects only when a company is receiving
aid from the Government of Canada.

The CuAmrMAN: Is it the wish that the gentlemen named and Mr. Fairweather
shall meet and submit a recommendation to the committee covering this subject? It
is understood that clause 95 stands.

Mr. CarveLL: No, it passes.

|
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On section 105,—President and Directors: chosen at annual meeting.

Mr. Benserr: All the directors are not now chosen at the annual meeting. There
has been a change in the plan, to elect a given number every year, rather than the
whole directorate, and that clause is not broad enough to cover that case.

Myr. Curysrer, K.C.: That is covered by the clause which says that unless the
special Act otherwise provides, this shall govern. It must be under some special
legislation applicable to that particular company, which will apply in spite of this.

The section was adopted.

On section 107, subsection 2,—Disability of officers, contractors, and sureties.

Mr. BENNETT: There are directors of railway companies who hold offices of emolu-
ment. Is that under special Act?

Mr. CurysLEr, K.C.: There must be a special clause in the Act permitting it.

Mzr. Jounston, K.C.: I suppose if the railway companies are not objecting to this
clause it is all right. I suppose you would know if they were objecting, Mr. Bennett?

Mr. BExNeETT: Yes. There is a provision in the C.P.R. Special Act dealing with
this case. That is how Mr. Bury is a director, and that is how under the Grand Trunk

Act the same condition prevails,
I was going to ask whether we should have a majority of British subjects in

any event on the railways in Canada.

Mr. CarveLL: Have proposals been made to the Minister of Railways that the
majority of these directors should not only be British subjects, but residents of
Canada.

Hon. Mr. CocHrANE: The question never arose.

Mr. Bexyerr: It did not arise in Parliament with respect to the administration
of the affairs of the Grand Trunk, the majority of whose directors reside in London,
and it was decided that it was impracticable to limit them to residents in Canada,
having regard for that road.

Mr. Carvern: It was the Grand Trunk situation I had in mind when I
raised the question, because I think the Grand Trunk has suffered largely owing to
the English directorate. Those directors do not know our local conditions, al-
though they were dealing with the road as best they knew how from their standpoint.
Since the management of the Grand Trunk has been placed in the hands of people
residing here, I think we have had a very much better condition of things, and I
do not know whether it would be worth while considering the proposition that a
majority of these people shall be residents of Canada.

Hon. Mr. CocHRANE: I think it would be all right for a new road, but it
would be a difficult proposition for the Grand Trunk.

Mr. BesNerr: You could not do it.

Mr. Curyster, K.C.: The mass of the Grand Trunk ecapital is held in Great
Britain.

Mr. BeNNerr: There is not a million dollars Grand Trunk ecapital held on
this side of the Atlantic, in the United States and Canada.

Hon. Mr. CocHrRANE: It would be unfair to impose that provision on the
Grand Trunk. )

Mr. BrabBury: Is there any good reason why any other than British subjects
should be allowed to hold stock in those companies?

The CuairMAN: That is the point we are discussing.
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Mr. CarviELL: We were considering whether the stockholders should be residents
of Canada.

Mr. BrabBury: The majority of directors should be British subjects.

Mr. BenNerr: I think we should stirke out in sub-section 3 of section 107,
all the words down to ‘Parliament of Canada”, and make it read, “a majority of
the directors shall be British subjects”.

Hon. Mr. CocHRANE: A majority might be enough.

Mr. Bexnerr: Would any great injustice be done if that section were made
to read, “a majority of the directors must be British subjects”? The majority
which controls the enterprise should be British subjects. That is the result of the
experience in this war.

Hon. Mr. Lemievx: I think it would be a good thing and could do no harm.
If it worked an injustice in regard to any company you could always provide for it.

Mr. BENNETT: I move that we strike out the first three lines of sub-section 3,
to the word “Canada” and make the clause read, “a majority of the directors shall
be British subjects”. )

Mr. CarveLL: T second that motion.

The amendment wa$ adopted.

The section as amended was adopted.
On section 111.—Election of President -and Viee President; duties.
Mr. CarverLL: There must be some change in this.

Mr. JonnstoN, K.C.: I do not think that section is very apt.

Mr. Bennerr: I would suggest that you add a fifth paragraph to the section to
provide what the Canadian Pacific now has power to do. That is, to create vice-
presidents who are not directors. For example, vice-president in charge of traffic,
vice-presidents in charge of other branches, and so on. That is the American practice
at the present time with relation to all railways in the United States.

Hon. M. LeMievux: Are you sure that their vice-presidents are not directors?

Mr. BexnerT: There is a special provision in the Canadian Pacific Act of a few
years ago with regard to that.

Hon. Mr. LEmieux: Messrs. Boswell, Beatty and Creelman were directors.

Mr. BENNETT: As a matter of fact a special provision was inserted in the Canadian
Pacific Railway Aect by which a vice-president need not be a director in the company.
Mr. Bury was a vice-president before he was a director and came under the operation
of this legislation. The whole operation of the Pennsylvania system in the United
States is based upon the assumption that each department is in charge of a vice-
president. The same provision could be made here, in a paragraph to be known as
No. 5, as is contained in the Canadian Pacific Special Act with relation to vice-
presidents. It would not do any harm and it may be beneficial.

The CuamMAN: Is it the wish of the committee that these words should be added.

Mr. BenNgErT: The special paragraph would have to be drafted and added as No. 5.

Mr. Jouxstoxn, K.C.: Is it intended that when such a vice-president, who is not a
director, is appointed, he shall have the powers conferred upon him that are conferred
upon vice-presidents by this section? »

Mr. Bennerr: Of course not. That is why I am asking for a special provision
to be made, as contained in the Canadian Pacific Special Act, in another paragraph.

Mr. Jouxsron, K.C.: It is all a question of names.

Mr, BENNETT: Absolutely.
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Mr. CurysLer, K.C.: Would it not be better for each railway company to ask for
amendments to its charter if it wants such power. To add a paragraph as suggested
by Mr. Bennett is going to complicate this section very much. This deals with giving
vice-presidents power to preside at meetings.

Mr. Benserr: Only if they are directors of the company. My point is that it
might be well also to provide for the appointment of vice-presidents, the same as the
Canadian Pacific is now doing, who need not be directors at all.

Mr. JonnstoN, K.C.: You would also have to enact that such vice-presidents
should not have the power conferred by this section upon vice-presidents who are
directors, This section will require a few changes. The first paragraph is all right,
but the words “one or more” are added merely to make plurality amongst the vice-
‘presidents possible. The second paragraph is all right. The third paragraph provides
that in the absence of the president, the vice-president or one of the vice-presidents,
according to such priority as may be prescribed by by-law or determined by the
directors, shall act as chairman. I would suggest in lieu of that, the paragraph should
read as follows:—

“In the absence of the president, a vice-president shall act as chairman.”

I do not think there is any necessity for enacting that there must be by-laws
establishing priority, that is clumsy.

Mr. CarveLL: If you thought it necessary to give the senior vice-president the
right to preside you could put that in.

Mr. JoxmsToN, K.C.: As a matter of fact I understand there is no priority
amongst the C.P.R. vice-presidents.

Mr. Bexyerr: They rank in the light of the date of their appointment as
directors. Outside of those who are vice-presidents and not directors they rank on
the basis of seniority, as you will observe from their last published annual statement.

Hon. Mr. Cocnrane: These officials are named first and second, are they not?

Mr. Bexnerr: They used to be, but a change has been made under which they
are designated “vice-president of traffic”, and so on.

Mr. CarvELL: As a fact, are there not more than one actual vice-president in the
directorate ?
© Mr. Jonxsrox, K.C.: Yes, but I am assured there is mno pnonty so far as
vice-presidents are concerned.

Mr. BexnerT: But the third paragraph is drawn especially in the terms it is, to
meet a special case according as the by-law may prescribe.

Mr. Jounston, K.C.: The company may not desire to establish priorities.

Mr. BexNeTT: They do not have to. .

Mr. CarverL: Evidently the draftsman of this section had that in mind. If you
want to carry out that idea you could simply say “The senior vice-president present
at the meeting”, or something like that.

Mr. Jornston, K.C.: Leave it the way I have it. You would have a more
workable clause.

_Mr. BenxNerr: The question of who presides at a meeting is sometimes a
very vital point.

Mr. CarveLn: There may be rival claims as to who should preside and who
is going to decide between the rival claimants.

Mr. Jonnston, K.C.: If you leave the paragraph as it is I am pointing out
that there must be a by-law establishing priority.
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Mr. BexNerr: Priority to preside, that is all.

Mr. JounstoN, K.C.: You are just making it necessary- for the Railways to
pass such a by-law.

Mr. Curysier, K.C.: I would ask to have the paragraph left as it is. I find
by instructions from the Canadian Northern that certain clauses they asked to have
inserted in their charter were approved by Mr. Price. Possibly this is one of them.

Mr. Jornstox, K.C.: I have a note here, with the request of the railways that
it should be left out.

On subsection 4, of subsection 111.

“ Mr. Jomnstox, K.C.: Subsection 4 should read: “In the absence of the

President and the vice-presidents ”, striking out the words: “ vice-presidents or”, in
the first line.

Mr. CurysLer, K.C.: If you make that change you will also have to make a
similar change in section 118.

Subsection 4 concurred in without amendment.
On section 115.—“Directors not to contract with company”.

Mr. SivcLaiR: Why should a director be allowed to contract for land, and to
make money out of land, when he is not allowed to do so with regard to any other

. commodity ¢

Mr Bexserr: It is only for land required for the purpose of the railway.

Section concurred in.

On Seetion 118,— Vice-presidents, Powers of.”

Mr. Jonxston, K.C.: Coming back to the old phraseology again, I think
this section should read: “In case of the absence or illness of the president or any
vice-president”. because if you use the language “one of the vicerpresidents, it
seems to me you are excluding the powers of the others.

Mr. CarverL:  Who is going to decide which of the vice-presidents is going to
have the power?

Mr. JorxstoN, K.C.: You do not need to decide, give it to them all.

Hon. Mr. Pucestey: Is it not all right as it is now? It does not say that it
shall be done by one of the vice-presidents but anyone of them can do it under the
language as it is now.

Mr. Jonxston, K.C.: If you think so; take the question of signing deben-
tures, in the absence of the president, any of the vice-presidents could sign.
Section adopted without amendment.

On section 120,—“ Accounts.”

The CuarMAN: I think we ought to place the correspondence we have with regard
to this section on the record, so that the other members may see it. We have here a
letter from Mr. Ruel, Chief Solicitor of the Canadian Northern Railway System,
which T will read :—
: . Toronto, February, 28, 1917
The Honourable Fraxk CoCHRANE,
Minister of Railways,
Ottawa, Ont.

Re Annual Railway Reports.

“Sir,—I have been directed to apply for a slight amendment to the Railway
Act. Our department has been advised that instructions have just been issued

.
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by the Interstate Commerce Commision that all railway reports to be filed with
the Commission must be made up to the 31st day of December instead of the
30th day of June, and that they must be filed in the office of the Commission
on or before the 31st day of March in each year. The Interstate claims that this
is better for all concerned, as it shows the actual operation of the road for the
calendar year, which is more natural than to have the account closed in the
middle of the summer.

It would be of great advantage to the railways to have the practice uniform
on both sides of the International boundary line, and I am directed to ask for
an amendment to the Railway Act accordingly.

The two sections involved are section 124 of the Railway Act, which provides
that ‘The directors shall cause to be kept and annually on the thirtieth day of
June to be made up and balanced a true, exact and particular aceount of the
moneys collected’, and so on, and section 370 as amended by section 2 of chapter
31 of the statutes of 1909, which provides that, ‘Such returns shall be made for
the period beginning from the date to which the then last yearly returns made
by the Company extended, or, if no such returns have been previously made,
from the commencement of the operation of the railway and ending with the
last day of June in the then current year.

The amendment would also involve a change in the fourth subsection of
section 370 which calls for the filing of a duplicate copy of the returns with the
Minister within one month after the first day of August in each year, which
means, of course, two months after the first of July. If the accounts were closed
at the end of the calendar year, the two months for filing would bring the date
to the end of February. The Interstate Commerce Commission have specified
the 31st of March, which T presume would be the proper date to be adopted.

I have accordingly to request your favourable attention.

Yours faithfully,
GEerarp RUEL.”

Hon. Mr. CocuraNe: I think all the railways want it changed. The C.P.R.
wanted a Bill introduced making the change.
Mr. BexNerr: They have already made the change and brought their accounts
down to the end of the last year for their Annual Meeting. :
The CurARMAN: There is another communication, from Sir Henry Drayton, which
I will read :—
Orrawa, January 29, 1917.

“Dear Mr. CocraNg,—Uuder the Aet, Canada’s accounting year for the
railways ends June 30.

The accounting and reporting date fixed by the Interstate Commerce Com-
mission in the United States is the end of the calendar year. Twenty of the
State Commissions now require the returns for the calendar year; and six others
favour the change, the remaining States have not yet reported Different railways
have parts of their different systems located in both countries and have to make
similar reports to the different Governments to cover different year-periods.
This double date occasions the railways unnecessary labour and expense.

I also found in the Eastern Rates Case, which turned very largely on Grand
Trunk figures, a company operating in the States as well as in Canada, that the
dual date led to confusion.

If I thought there was any advantage at all in having the year end on the
30th of June instead of on the calendar year, as is usual in most of our
commercial businesses, I certainly would not recommend any change; but I can
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see no reason why the 30th of June is any better than the 31st of December.
On the other hand, it would seem to me that the 31st of December was better
than the 30th of June. 3

T do not know that there is any particular objection to be urged to the 30th
of June, except that I have already set out, but there would seem to be no
reason for departing from the usual calendar year in the case of our railways.

I note from ‘ Hansard’ that the Right Honourable the Premier proposes to
advance the consolidated Railway Act this year. It seems to me that this is a
question which ought to be considered either in that Act or in a special Bill.

Owing to the statutory requirements, the matter can only be settled by
statute.

Yours faithfully,
H. Drayron.”
The Honourable
the Minister of Railways and Canals,

Ottawa, Ont.

Hon. Mr. CocuraNe: I do not see any objection to that suggestion.
The CuarMaN: There is also a letter from Mr. E. W. Beatty, of the C.P.R.
(reads) :
Mox~TREAL, January 11, 1917.
Hon. Frank COCHRANE,

Minister of Railways,
Ottawa.

Dear Mr. CocBraNE,—I understand a suggestion has been made that it
will be desirable for section 124 of the Railway *Act to be amended so as to pro-
vide that the fiscal year of railway companies will correspond with the ecal-
endar year and end on the 31st December instead of 30th June. We favour
such a change which will make the practise in Canada the same as in the
United States.

In case the matter is under consideration I am writing to suggest to
you that the effective date of the change should be far enough ahead to enable
the companies to make the requisite changes in their by-laws; in other words,
that it should not become effective before the year 1918.

I do not suppose this point will be overlooked but I am dropping this
note to call it to your attention.

Yours very truly,
E. W. Bearry.

What is the wish of the committee in regard to this matter?

* Hon. Mr. Lemievx: I move that the fiscal year be closed on the 31st day of
December.

Hon. Mr. PucsLey: 1 think Mr. Beatty recommended that it should not be
this year, that it should not come into effect until 1918.

Mr. Carvern: T do not understand why they would require it to be postponed
until 1918. Take the C.P.R., for instance, they must have their accounts prac-
tically closed up now to the end of this financial year.

Mr. Besserr: They have published their accounts brought down to the 81st
December. 1916.

Mr. Carverrn: I do not see any reason why they could not be ready by the
31st December, 1917,
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Mr. SivoLaR: Does the letter from Mr. Beatty mean the end of the year, 19187

Mr. Curysier, K.C.: I think, perhaps, if you will allow me, I will ask Mr.
Beatty how he proposes to carry that out. This financial year will end on the 30th
June, 1917. There will be six months to the 31st December, 1917. Tt is quite a
financial question. -

Mr. CarveLL: A question of dividends.

Mr. Curysier, K.C.: T do not know whether they will make a fiscal period of
six months or eighteen months to conform to the proposed change. It is possible
that they may not close the year on the 31st December, 1917, but make it eighteen
months to the 31st December, 1918. T would like to ask that question, and it may
be necessary to put in a subsection to provide for that.

The Cuamman: That would not interfere with out proposed amendment of this
clause.

Mr. Carysrer, K.C.: No.

Mr. BENNETT: As a matter of fact, the C.P.R. accounts have been brought down
to the end of last year. There will be the period to June 30, and from June 30 to the
end of this year. Then they will have two complete six months periods.

Mr. Carysier, K.C.: I will find out. It is a technical question.

On section 121,—Calls, How Made.

Mr. Bexyerr: Why should not all these clauses relating to calls appear in their
proper place? Sections 76, 77 and 79 dealing with shares and sections 87 and 88 dealing
with non-payment of calls and forfeitures, all deal with questions of calls; and now
we start again dealing with calls at section 121.

Mr. JonnstoN, K.C.: That is the old practice. There is no difficulty, however,
in removing those clauses bodily.

Mr. BexNeErT: The thing is out of sequence.

On section 125,—Failure to pay call. Suit.

Mr. Bexserr: The real significance of this section with respect to forfeiture is
contained in sections 88 and 89. The powers of suit are given.

Mr. JounstoN, K.C.: That is the old practise. There is no difficulty, however,
should go in together.

Hon. Mr. CocHrANE: Supposing Mr. Johnston rearranges them?

Mr. JounstoN, K.C.: T think it desirable that there should be a heading of
“ealls,” and that whole section should go in prior to section 97 dealing with meetings
of shareholders,

On section 129,—No dividend out of capital—proviso as to interest,

Mr. JounstoN, K.C.: There is the point I mentioned before this morning, “no
dividend shall be declared whereby the capital of the company is in any degree reduced
or impaired.” The section goes on however; “provided that the directors may in their
discretion, until the railway is completed and opened to the public, pay interest at
any rate, not exceeding 5 per cent per annum, on all sums actually paid in cash in
respect of the shares, from the respective days on which the same have been paid, and
that such interest shall acerue and be paid at such times and places as the directors
appoint for that purpose.

Hon. Mr. Puesrey: That really means charging interest during construction on
capital account, and paying interest out of capital account. That is not unusual.
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Mr. Bexxerr: It is unusual in relation to capital stock, but not in relation to
securities.

Hon. Mr. Levevx: Paying dividends unearned.

Hon. Mr. Cocuraxe: I think it should be a capital charge during construction.

Hon. Mr. Pucstey: The people who apply for stock should not be kept out of the

| interest during construction.
. Mr. Bexserr: Section 92 provides “any shareholder who is willing to advance
' the amount of his shares, or any part of the money due upon his shares, beyond the
sums actually called for, may pay the same to the company.” And the next subsection
provides that “the company may pay such interest at the lawful rate of interest for
the time bemg, as the shareholders, who pay such sum in advance, and the company
agree upon.” The next subsection provides: “such interest shall not be paid out of
the capital subsecribed.”

Mr. Jouxstox, K.C.: There is the protection provided by section 92. Now you
come to section 129 where it is provided that “the directors may in their discretion
until the railway is completed and opened to the public, pay interest at any rate, not
exceeding 5 per cent per annum, on all sums actually paid in cash in respect of the
shares, from the respective days on which the same have been paid” But in section 92
it is provided that they shall not be paid out of capital in deﬁnite, positive terms. In
section 129 there is no such limitation.

Hon. Mr. Pvestey: During construction there is no other fund out of which it
- could be paid.. It must be paid out of capital.

Mr. Bexserr: Section 92 may apply after the road is completed.

Mr. Jonxsstox, K.C.: Why should the shareholders be put in the unique position
~ that they can get interest on their money when shareholders in other companies
cannot do so?

Mr. Bexserr: And railways are never built out of shareholders’ money.

Hon. Mr. Cocaraxe: They will be in the future in Canada.

Hon. Mr. PucsLey: Interest during construction might be an inducement.

Hon. Mr. Cocuraxe: 1 think it should be counted as part of the cost.

Hon. Mr. Pucsiey: I would think so. It would be charged to capital.

: Mr Jouxsstox, K.C.: Possibly the payment of interest during a long period of
- construction would eat up the capital. In the case of a certain company I will not
mention, they have been paying interest out of capital for a long period. Seven
years have now elapsed without the project being completed, and the interest is being
paid out of the proceeds of the bond issue. That is wrong. When you convert that
into a right to take shareholders’ money and pay interest with it, it does not seem
Hon. Mr. Cocuraxe: There should be a limit.

Mr. Bexserr: Why should shareholders have this right at all.

tbeg:lr.(}ocmxz: Your rates are based on cost, and I think it is part of

Hon. Mr. PucsLey: Supposing you do not get your money from ecapital, but
rnne1tbyabondmue,howareyongomgtopaymterestonyonrhondiuuedurmg
construction unless you take it out of ecapital?

Mr. Beswserr: You are allowed to do that.

Hon. Mr. Pucsiey: What is the distinetion?

Mr. Besserr: One is the interest payable on fixed terms under a bond issue.
Hon. Mr. Pucsiey: Out of what fund are you going to pay interest?

s
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Mr. Bennerr: Out of the fund itself.
Hon. Mr. PuesLey: Then it is charged to capital.

Mr. qonxs'rox, K.C.: When you are paying interest on the bond you are paying
to a creditor of the company, and in the other case you are paying to a shareholder.

Hon. Mr. Puestey: Is it not better to raise your money out of subscribed
capital than a bond issue? You have to provide in some way for interest to the
investor in the meantime. He gets no dividends and why should he not get interset
on what he subscribes for capital, instead of applying it to the hond shareholder?

Mr. Bexxerr: If a man has subscribed $100 towards the capital stock of the
company, and the road is not completed for ten years, the money he put in would be
paid back to him in interest.

Hon. Mr. PuesLey: Quite so. If on the other hand you have a bond issue,
and you are paying interest out of it, you have taken of the money you have
borrowed on the bond, and what is the difference?

Mr. BexNErr: The only difference is what Mr. Johnston says—the difference
between the shareholder and creditor.

Would it not be better to make it read in this way: “Provided the directors may
in their discretion, subject to the approval of the board,” ete. Let the Board of Railway
Commissioners use their diseretion. -

Hon. Mr. Pucstey: It is a question how far you are going to give the board
financial control of the company during construction.

Mr. CarverL: I agree with Mr. Bennett on this point. We know, according to the
practice of building railways in Canada, that the shareholders will not subseribe moneys
to any extent. They rely upon public bonuses and aid to the railways, and I do not see
why a man who puts up a few dollars to get on the inside, and have the chance to get a
share of the stock, should be allowed to get interest on his investment from the start,
regardless of whether the venture succeeds or not. If I go into a transaction with the
Minister of Railways, and we start in business together, we have to make the venture
pay before we get interest.

Hon. Mr. CocuraNe: In figuring up the cost of the investment you add the
interest on the investment.

Mr. Bexxerr: If T put $5,000 into a street railway enterprise in some town, and it
takes two years to construct the street railway, I receive no interest on my money in
that time.

Hon. Mr. Cocurane: Unless you bond it.

Mr. CarverL: You get interest on your investment.

Hon. Mr. Cocarane: But you have the money and have to pay the interest on it.

Mr. CarveLL: Not interest on the stock.

Hon. Mr. CocHrANE: But on the cost of the road. I think, Mr. Pugsley, that you
are punishing the man who puts up the money instead of borrowing it.

Mr. CarverL: But he does not put it up.

Hon. Mr. Cocurane: Perhaps he has not done it in practice.

The CuamrMaN: You give him an inducement.

Mr. Jonnston, K.C.: You cannot do it in any other concern. Why should we do
it with a railroad?

Mr. Bexnerr: If the committee wants that clause, let us insert a safeguard, to
read in this way: “Provided the directors may in their discretion, with the approval
of the board——" ’

Hon. Mr. Cocurane: I would not object to that.




Mr. Bexxerr: Mr. Chrysler does not like that.
Mr. Sivcrar: I do not like it either.

Mr. Carysier, K.C.: Sections 92 and 129 as they stand are inconsistent. Section
92 says they may allow interest on capital paid up in advance, but such interest shall
not be paid out of capital subseribed. Mr. Pugsley and Mr. Carvell have pointed out
that it must be paid out of some other source, sales of security or something else.
! Section 129 makes an exception and says you may pay it out of capital. The two
{ cannot stand together.

The CramrMAN: What suggestion have you to offer?

Mr. Curyscer, K.C.: T should say if it is the view of the committee that this
should be allowed to continue, strike out the proviso in 129——
. The Cuamrmax: Strike out paragraph “B”?
Mr. Jouxston, K.C.: No, strike out the whole proviso. A

Mr. CarysLer, K.C.: Then you would have section 92 which says they can allow
vnterest but says they eannot pay that out of capital subscribed.

Mr. Stvcramr: I do not like to make it any harder to get money to build a railway.

Hon. Mr. PuesiLey: Section 92 and scetion 129 deal with two entirely different
cases. Section 92 deals with the case of a man who is paid in advance, where he
lends money to his company. There is one provision as to that. Then section 129
* deals with the case where a man has fully paid up just what he is liable to pay and
Zallpwing him to receive interest during construction, and only during construction,
at the rate of 5 per cent, which, of course, would come out of capital account.

Mr. Bexxerr: There is a certain principle behind it.

Hon. Mr. PucsLey: It seems to me if you can encouragé a company to build its
" road out of capital stock instead of the bond issue, it is better to do so.

Mr. BExxeTT: 129 provides that the interest may be paid on all sums actually
paid in cash.

Hon. Mr. PucsLey: Parliament is trying to encourage the putting in of cash.
Mr. Bexxerr: This section has been there the last ten or twelve years.

e PO

¢ the Committee?

' Hon. Mr. Puestey: I would rather be opposed to giving the Board very much

- power with respect to the internal arrangements of a company. Not much harm has
resulted from the law as it stands so far.

The CHalRMAN: Ts it the wish of the Committee that section 129 as worded shall
3 stand ?

Mr. Besxerr: I am against it, but will not pr;ess the matter further.
Section adopted.

On section 132—bonds, mortgages and borrowing powers.

Hon. Mr. PucsLey: Paragraph (a) says that the bonds shall be signed by the
ok presuient. and then power is gwen to hthograph his signature to the bonds. This

RS- PRI

Mr. Carvern: T thmk s0 too.

Hon. Mr. PucsLey: Then the paragraph goes on to provide that even though
the bonds are not mgned by the people who are presxdent or secretary at the time, still
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The Cuamman: Does the suggestion of Mr. Chrysler meet with the approval of'
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Hon. Mr. Lemievx: It may be the actual signature of the president that is being
lithographed.

Hon. Mr. PuesLey: More than that, the persons whose signatures are being
lithographed need not be officers at the time.

Mr. Jouxston, K.C.: A clause very similar to that is now inserted in all modern
bond mortgages. The idea is that a very large amount of bonds—say 10 millions—
will be issued at once, and the signature of the president will be lithographed. Well,
the president may change office, or may die, and there may be another president or
another secrefary.

Mr. Bexxerr: This makes provision for a case that has happened in actual prac-
tise. The bonds were signed and lithographed with the signature of the president of
the company, and then he died. Between the date of their completion and the author-
ization of the issue and the date of their being actually handed out and certified by
the trust company or whoever certified to their being correct. It is to meet such cases
as that that the provision, which is in every trust deed, is inserted here.

Hon. Mr. PuasLey: That would be right enough, but there is no\explanation in
the paragraph as to the certification, by whom it shall be done.

Mr. BexNETT: Sometimes it is by a trust company and sometimes it is by on
individual. For instance, in England they still follow the old practise of certification
by the trustees to the debenture holders. In this country we have certification by a
trust company.

Mr. Carvern: I suppose it is a matter for the railway companies themselves more
thsll anybody else, but it does seem to me a peculiar thing to have bonds issued with-
out being signed by anybody.

Mr. Jouxston. K.C.: The other day there was an issue of $8,300,000 of Ontario
Government bonds. No provision was made for engraving the signature of the Pro-
vineial Treasurer, and I think it took him the best part of a week to sign those bonds.

Hon. Mr. PuesLey: Why should he not spend a week in the discharge of that
duty. I think we should require companies to exercise some care in matters of this
kind. I had a case in the city of St. John some years ago where there was very grave
question as to bonds that were issued by the school trustees. In that particular case
the question arose as to the signature of the chairman of the trustees. Now, suppose
that signature were available, what is to hinder the taking of lithographs of it?

Mr. Bexserr: There was the case of the Great Fingal Trading Company, in
which the seal was used in just that way because it was not locked up as it should
be, but this is covered, as Mr. Johnston has said, by the provision which is attached
to every bond of a railway company, “ This bond shall not become effective until such
time as it has been certified by; etc.,” and that word * certification” here implies
certification by somebody.

Hon. Mr. Cocurane: That does not cover it very well, because it does not imply
by whom it is to be certified. \

Hon. Mr. Puasrey: If this section provided that no bond could be issued until
countersigned by the president or a trust company it would meet the case.

Myr. Bexnerr: Until it has been certified.

Hon. Mr. Pucstey: If it were countersigned by the president or trust company
then you would have-a safeguard, but this section does not say that.

Mr. Bexxerr: I thought Mr. Johnston put the word “ certification” in there for
that purpose. 3

Hon. Mr. PucsLey : But it need not, under this section, be done in that way. We
allow companies to have signatures engraved, but we do not make any provision as
to how it shall be certified; there is no safeguard.whatever.




=

RN T

CAsE—_

SPECIAL COMMITTEE ON RAILWAY ACT 91
\ >

Mr. Bexverr: Mark you, Dr. Pugsley, I had overlooked the provision that no
bond can be issued until it is signed by the president or one of the vice-presidents,
or a director, and countersigned by the secretary, or an assistant, or local secretary
of the company, provided that the signature of the president on the bond, and the
signature of the treasurer or secretary on the coupons may be engraved, so that we
have the signature on the bonds, we were both wrong.

Hon. Mr. Puestey: Then you place absolutely in the hands of some under-
official who may have a thousand bonds with the signatures of the president on them,
and all he would have to do is to sign his name, some understrapper under that Aect
may do so, and you do not require it to be certified.

Hon. Mr. Lemievx: T have in my hand four Dominion Government bills of
small denominations which all have different signatures, but these are real signatures.

Mr. Bexxerr: The United States of Ameriea issues its bill without any signa-
ture at all. There they are (producing bills) lithographed. You see this section is
following the old practice, but the United States does not find it necessary to have
anybody sign their bills, and they grind them out by the millions.

The CramMax: Shall clause 132 be adopted?

Hon. Mr. Puesiey: I object to it as it is.

Hon. Mr. Lemieux: I think the bonds should be signed by the proper party.

The Cramryan: The bond is signed by the president.

Mr. Sixcrair: I think one signature is enough, with the certification.

Mr. CarverL: I did not notice at first that there is one genuine signature.

Mr. Jouxstox, K.C.: There is provision for one genuine signature, the presi-
dent’s signature may be engraved, but there has to be one genuine signat.ure.

Hon. Mr. PuesLey: The case has been known where there has been an over-issue
of bonds, by an understrapper in the company.

The Cuamyax: There was a whisper with regard to some of the Old Country
bonds which have been sent out here.

Hon. Mr. PucsLey : Why not say that every bond should be certified by the signa-
ture of the president, or trustee or trust company, that would be a safeguard?

Mr. Besxerr: The answer to the objection is a very simple one. Nobody
will buy a security without a certificate. There is the best safeguard you can have.

Mr. CHrysLEr, K.C.: And the trustee is liable.

Hon. Mr. PuesLey: But supposing you have not a trustee?

Mr. Bexnerr: Nobody will buy them without a certification. .

Mr. CurysLer: The securities of the C. P. R. and the Grand Trunk Railway
are issued with the trust deed.

Mr. Besyerr: The debenture stock and the old bonds are covered by trust
deed in the case of the C. P. R. and all the Grand Trunk bonds are covered by a
certificate of some character.

Hon. Mr. Pucstey: The difficulty is that we are legislating in the matter of
money, and somebody comes to Parliament to get a charter, and it is suggested that
there must be a genuine signature on their securities, but the party says: “Look
at the labour involved in that, the Railway Companies are not required to do it,
and why should we do it.

Mr. BenNerr: The Canada Cement Company issued bonds for some six
millions and on those bonds the signature of the president was lithographed, but
the secretary’s signature was genuine and the bonds had to be certified. There are

two safeguards. One, the genuine signature on the bond, and two, the genuine
certificate.
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Mr. CarverL: There is one genuine signature provided for here.

Hon. Mr. Puestey: Which may be that of a mere clerk.

Mr. Bexnerr: The secretary.

Hon. Mr. PuesrLey: It does not even require the secretary to sign.

Mr. Bexyerr: I remember a case in practice in which T had to get a special
minute to ake a man in England a local secretary, as the debentures were printed
there.

Hon. Mr. Prestey: This practice goes on all right for years, then suddenly people
wake up to the fact that some trusted clerk has made away with a lot of bonds.

Mr. Jouxstox, K.C.: Sir Henry Drayton thinks that after the word “president”
in line 21 the words “or the vice-president or one of the vice-presidents,” should be
imserted, because heretofore we have passed a wording empowering such officials to
sign bonds.

Mr. Bexxerr: Or a director. *

Mr. Jouxstox, K.C.: If they are going to let a director do the signing, perhaps
he had better take his pen in his hand. So far as the president or vice-president is
eoncerned, if you are going to permit the president’s signature to be lithographed

Mr. Benxnerr: There is the best reason in the world, because of the reasons Dr.
Pugsley has been urging here to-day.

Mr. Jonyston, K.C.: Your point is that you relieve the president of signing, but
nobody else.

Mr. Carver: We are following the old law that securities cannot be issued for
more than 5 per cent interest. 1 wonder if in practice it is not advisable to change
that. Suppose a railway company is compelled to sell 5 per cent securities and they
go away down to 60 or 70. I doubt the advisability of that.

: Mr. CurysLer, K.C.: At all events they should have the right to consider whether
they will get the higher price for their bonds with the higher interest.

Mr. Carvern: Than to sell the 5 per cent security at a discount.

Mr. CurysiLer, K.C.: They might be better with a 6 per cent bond at 90. It is a
question of the market often.

Mr. Bexyerr: That question is constantly coming up in railway finance in the
United States.

Mr. Sixcramr: Would you put the rate at 6 per cent, Mr. Carvell ?

Mr. CaryerL: I would like to leave that to the judgment of the company.

Mr. Bexyerr: Put a maximum on it.

Mr. CarverL: Put 6 per cent then.

Hon. Mr. Puesitey: Five per cent is uniform with the interest allowed the
shareholders.

Mr. CarvirL: There has been a wonderful change in the financial condition of the
world.

The Cuamymax: It will drop back to the same old conditions.

Mr. Bexxerr: I would like to think so.

Hon. Mr. PuesiLey: It depends on whether business is active after the war.

Hon. Mr. Cocuraye: What harm is there in putting six per cent instead of five?

Mr. Bexxerr: None.
Hon. Mr. Cocarane: It does not compel them to issue at that rate.

Mr. Bexxerr: It is discretionary. On the issue of securities, I am of the opinion
ﬂnt none should be issued without the approval of some board. I may be wrong. 1 do




ol R R SNt AR

e vy iy A N ey IR L P T

‘SPECIAL COMMITTEE ON RAILWAY ACT 93

not think any railway corporation should be authorized to bond its line without sub-
mitting the documents and papers that refer to it, and the proposed issue, and the
rate, to the Board of Railway Commissioners, or a eourt of commerce, if you will. My
view has been that industrial enterprises under Dominion charters should also have to
submit their proposals for the same reason.

Hon. Mr. Puesiey: That, I suppose, would be the subject of a general law.

Mr. BExxerT: It should be. In the case of a railway the Board of Railway
Commissioners should approve of it. The moment that it passes into an existing
enterprise—is removed from paper—it should be under the control of this board, both
with relation to capitalization, to shares and securities issued, with relation to building,
the route, selection of grades, and provision of facilities for the public. In other
words, there should not be a larger bond issue than reasonably will build the road,
larger capitalization than reasonably necessary, and the character of the security issued
should be subject to the revising judgment of somebody attached to the board for that
purpose.

Mr. CarverL: Has not Parliament put in certain clauses during the last few years
of that nature?

Mr. Jouxston, K.C.: There is section 146, which we will come to later. That is
where the debate will likely be.

Mr. Bexserr: This seetion should not stand as it is.

Mr. Jonxstox, K.C.: There'is a grammatical change in paragraph (b) of sub-
section 2. The words “certificates for such stock” should be struck out.

Section 132 passed with amendments.

On section 133.—Securities pledged for loans or advances.

Mr. Jouxstox, K.C.: Some years ago it was held in an English case that securi-
ties issued by a company and pledged merely with a bank and then redeemed had
been cancelled by the fact of redemption and could not be reissued.

Mr. Curysrer, K.C.: They held it was an issue, and you could not issue that
again. When you paid off a loan and got it back, you could not sell it again.
Mr. Jonxsrox, K.C.: There is a similar clause in the Dominion Companies Aect.

On section 138.—Other filing, deposit or registration not necessary.

Hon. Mr. PvesLey: I doubt very much if that should be carried. T think the rail-
way companies should record their mortgages in the regular registry offices of the
province where the railway is situated so that anybody going there would see the title

and the encumbrances. It should not be sufficient just to file with the Secretary
of State.

Mr. Sixcrar: Do you mean in every county?

Hon. Mr. PucsLey: Yes, every county through which the road runs.
Hon. Mr. Leymevx: Would you apply that to the Transcontinental Road?
Hon. Mr. Puesrtey: Yes, it is not an enormous expense.

Mr. Carvern: Would it not be a serious thing if you asked the C.P.R. to file a

mortgage in every county in Canada where there is a registry office and land titles
cffice ¢ )

Mr. Jonxsron, K.C.: And against every parcel ?
Mr. Carverr: You could not divide the property up.

Hon. Mr. PucsLey: No, all you would have to do would be to file a xenorll
mortgage.

Hon. Mr. Lemievx: You would have to file a volume. .
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Hon. Mr. Puestey: It might be difficult to carry out under the Torrance system.
I would not insist on that. What is the reason for inserting the provision at the
end of this section that nothing herein contained shall affect any matter in litigation
in or finally decided by any court of justice on the 27th April, 1907?

Mr. CarysLer, K.C.: That was in the Act of 1907. There is no reason why it
should remain in there now.

Hon. Mr. Puesrey: It seems peculiar to fix .that date in that section unless
there is some reason for it.

Mr. CurysLer, K.C.: The section from which that was taken was 6 and 7 Edward
VII, “whenever by any Act of the Parliament heretofore or hereafter passed”.
Then that is introdueed here, because that was the date when that Act was assented
to. There is no reason why it should remain now.

Hon. Mr. Pucstey: Would it not be all right to leave out all after the word
“requirement” in the twenty-fifth line of the section?

Mr. Jonxnsron, K.C.: The reason for it at the time the amending Act was
passed seems to be gone.

The CrHamrMAN: Then that will be struck out.

Mr. Jouxstox, K.C.: The references will remain.
The section was amended and adopted.

On section 139—Instruments deposited, evidence of.

Hon. Mr. Pucstey : Should we not use the words “ purporting to be certified to be
a true copy” in line 35? At first you say it shall be certified and then it shall be
evidence without proof. The language of the two sentences is inconsistent. I should
think if it said “ purporting to be certified ” it would be sufficient.

Mr. Jouxston, K.C.: In the other case we had the additional protection of the
seal. It was purporting to be signed by the Secretary of the Railway Board under
the seal of the board. Does the Deputy Registrar General of Canada use a seal?

Mzr. CHRYSLER, K.C.: Yes.

Mr. CarverL: That will make it much easier for the petitioner who is using
the document to prove it.

Hon. Mr. Puesrey: It will be prima facie evidence of the original without proof
of the signature. In another part it says it must be certified. Therefore you would
have to prove it just the same.

The section was amended and adopted.

On section 140—Ranking of securities.

Hon. Mr. Lemieux: Does the committee not think that in the third line of this
section the words should be “shall rank against,” instead of “shall rank upon”?

Mr. CarverL: I am not so sure of that.

Hon. Mr. Lemieux: It is a mortgage upon the property. The idea of this is to
make it a mortgage on the property. It is a mortgage upon everything.

Mr. Curyster; K.C.: This is peculiar ]anéuage. It was quite different from the
section we have taken it from. .

Mr. Jonunston, K.C.: I have drawn an alternative clause. I propose to substi-
tute the following clause: “The securities so authorized and the mortgage deeds
respectively securing the same shall rank against the company and upon the fran-
chises, undertakings, tolls, income, rents and revenues, and the real and personal
property thereof, and that priorities, if any, established by such mortgage deeds
subject however to the payment of the penalties and the working expenditures of the
railway herein authorized.”
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Mr. CarverL: The practice lately followed in regard to this legislation is to make
the exeeption first: “ Subject to the payment of the penalties and the working
expenditures.” f

Mz. Jouxstox, K.C.: You suggest that I transpose the language?

Mr. CarverL: Yes, that is the method that has been followed very largely in

¥ drafting.

Mr. Curyscer, K.C.: I find the expression here, “subject to any lawful restric-
tion or exception contained in the mortgage deed.” That was not in the original
section.

Mr. Jonssrox, K.C.: I find it impossible to understand what that means.

The section was adopted.

On sectioy 145, subsection 2—Note or bill of company, how made.
Mr. JonxstoN, K.C.: Did Mr. Biggar speak to you, Mr. Chrysler, in regard to
the matter of signatures on notes? That is dealt with in subsection 2.

Mr. CurysLer, K.C.: No, but T have a memorandum with respect to the insertion
of the words, “or treasurer.” The treasurer of the Grand Trunk is the official who
certifies all the documents of the company.

Mr. Jounstox, K.C.: Then I would move to add the words “ or treasurer” to the
12th line of this subsection. It will then provide that notes or bills accepted by a
company must be countersigned by the secretary or treasurer of the company.

Subsection as amended adopted.

Section as amended agreed to.

Committee adjourned until Tuesday, May 1. 3
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MINUTES OF PROCEEDINGS.

? . House or Commons,
Committee Room,
Tuesday, 1st May, 1917.
The Special Committee to whom was referred Bill No. 13, an Act to consolidate
and amend the Railway Act, met at 11 o clock a.m. Present:

- Messieurs Armstrong (Lambton) in the chmr, Bennett (Calgary), Bradbury,
Cochrane, Hartt, Graham, Lemieux, Macdonell, Maclean (York), Murphy, Nesbitt,
Pugsley, Sinclair, and Weichel. ’

The Committee resumed consideration of the Bill.

At one o’clock, the Committee adjourned until to-morrow at 11 o’clock a.m.
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MINUTES OF PROCEEDINGS AND EVIDENCE.

House or CoMMONS,
Tuespay, May 1, 1917.
The Special Committee met at 11 o’clock a.m.

On section 144,—Transfer by delivery, or writing, if registered.

Mr. Jounstox, K.C.: Mr. Ruel, solicitor for the C.N.R., points out two things

that he thinks require amendment in that section. Subsection 2 of section 144
reads :—

“While so registered they shall be transferable by written transfers regis-
tered in the same manner as in the case of transfer of shares.”

That applies to securities issued by a railway company, such as bonds. Mr. Ruel
points out that when the bonds are registered the method of transfer is to endorse
the bond itself, and that the trust company keeps the registered transfers, and not

the railway company. That is the practice. He therefore suggests that that clause
should read in this way:—

“While so registered they shall be transferable by written transfers, regis-
tered in the manner provided in the mortgage deed or deeds.”

Mr. Nesprrr: That sounds sensible.

Mr. Jonuxsron, K.C.: Strike out the word “same” and the words “as in the case
of the transfer of shares” and add these words:—

“ Provided in the mortgage deed or deeds.”

. CHrysier, K.C.: I think that should read, “In the manner prescnbed,”
mstead of “in the manner provided.”

Mr. Jouxston, K.C.: Yes, that would be better.
Section adopted as amended.

On section 145, subsection 4,—No bill payable to bearer.

Mr. Jouxsrox, K.C.: Mr. Ruel points out that this subsection absolutely pro-
hibits a railway company from issuing securities payable to bearer. As a matter of

fact, some of the short date notes that the railway companies issue are payable to

bearer, and this section was not really intended to prevent that, but it was intended
to prevent railway companies issuing notes which pass as money.
Hon. Mr. PucsLey: Why should they issue them payable to bearer?

Mr. Jonxston, K.C.: They are simply short date notes. They are often issued
in that way, and are negotiable without endorsement.

Hon. Mr. Puestey: This is the same provision as appears in the Company’s Act.

Mr. Nesprrr: I do not see just exactly why they should be payable to bearer, or
what benefit it is.

Hon. Mr. Puestey: The object is to prevent any company from acting as a
bank, from issuing paper which could be used as currency.

Mr. Nespirt: You might call it a note. We often call bills notes,
99
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Mr. Jonxsrox, K.C.: Strike out the word “or” in line 20, just before the word
“intended.”

Section adopted as amended.

Mr. Jonuxston, K.C.: T do not think that would answer.

On Section 147,—Deposit of contract evidencing lease, ete., of rolling stock.

Mr. Jounston, K.C.: This section deals with hire receipts and it says that if the
contract evidencing the lease or condition of hire receipt is registered in a certain way
the same shall be valid. It is really intended that it shall be valid as against all parties
and not merely as between parties to the contract, and I think we should add the words
““ as against all parties.” The intention is to make it valid against all parties.

Hon. Mr. PuesLey: I do not think you strengthen the section any by adding the
word. I think it would be just as well to stop at the word “ property ” in the 21st line.
You take it out of the provincial law altogether, and I do not think you strengthen it
any by saying it shall be valid as against all parties.

Mr. CurysLer, K.C.: If you look at section 21, which is somewhat similar, it is
more definitely put there. Section 221 reads:

“ An agreement for the sale of lands shall be valid, and although such lands
have in the meantime become the property of a third person ”

That is a definite statement, and this is not. It does not mean subsequent pur-
chasers or mortgagees or lien holders.

Hon. Mr. PucsLey : It strikes me as a little stronger to leave it as it is. If you say,
‘“all parties ” that is a limitation to the parties of the contract.

Mr Jonxsrox, K.C.: That perhaps should read “against all persons”, and the
word “ persons ” would take the meaning given by the Interpretation Act.

My. Nessirr: It would make it plainer to have it against all parties.

The Cuamyan: The clause 147 will be amended in the last line by adding the
words “ against all persons ”.

Section adopted as amended. \

On Section 148,—Company not to purchase railway stock.

Mr. Nessrrr: Can anybody tell me why that section is in the Aet? I do not see
why the company should not retire their bonds if they wish to.

Hon. Mr PuesLey: This dates back twelve years ago. Does the Committee not
think, that, as we are legislating for the future, we might leave all that out?

Hon. Mr. Gramanm: It was meant to protect some transaction prior to this date.

Hon. Mr. PuesLey: If they had acquired the shares before that or even up to now
that would be all right, because it only speaks for the future.

Mr. CurysLer, K.C.: There are two matters in this. With regard to the prohibi-
tion of the purchasing by a company of its own stock, it is a very old enactment and
is contrary to the law everywhere, because the company is diminishing its capital.
Five per cent a year in twenty years would take away all the capital of the company.

Mr. MacpoNeLL: It is a process of winding up.

Mr. Cugyscer, K.C.: Yes, and it is not permitted except by special leave, for a
particular purpose, if you were diminishing your enterprise in some way.

. Mr. Nespirr: I can quite appreciate the point in regard to companies purchasing
their own stock, but how about other stock?

Mr. JouxnstoN, K.C.: This prohibits the purchase.

Mr. NesBirT: They are doing it right along.
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Mr. MacpoNeLL: It prevents a railway company operating a certain railway

from acquiring and operating another line.

Hon. Mr. GraraM: The trouble in regard to this point was that a company sup-
posed to be a competitor was not really a competitor at all, when bought by another line
and operated by that line for its own benefit. What does the reference to 1st of
February, 1904, mean ?

Mr. CurysLER, K.C.: T think the section will be just as well without that. That
is the date of the coming into force of the Act of 1903, and it was made to exempt all
prior transactions, but T do not think there is any object in retaining the date there

‘now.

Mr. Jonxsrox, K.C.: That proviso might very well be left out.
Hon. Mr. PuesLEy: Strike out all after the word * security.”

Mr. Jomxston, K.C.: And the whole sentence should be preceded by the words
“ except as hereinbefore otherwise provided ” or words to that effect; because later, by
section 152, provision is made for the approval by the Railway Board and the Gov-
ernor in Council, of agreements to acquire shares in other companies and to amalga-
mate. It should be a qualified prohibition, “ No company shall, except as in this Aect
otherwise provided.”

Hon. Mr. Graram: A special Aet would over-ride a section of that kind.

Mr. MACDONELL: I am going to bring this matter before the Committee later and
discuss the principle.

Mr. NesBitT: In some of these sections it is stated that the provisions taf(e pre-

cedence of the Special Act, and in other instances the Special Act takes precedence

of them. How is it in regard to this section?

Mr. jOHNSTO.\’, K.C.: Turn back to section 3, paragraph “b,” and you will see
that it is provided that where the provisions of this Act and of any Special Act
passed by the Parliament of Canada, relate to the same public matter, the previous'
Special Act shall, in so far as is necessary to give effect to such Special Act be taken
to over-ride the provisions .of this Act. Therefore if you had to deal with a railway
which proposed to purchase stock in another company, if it was authorized so to do
by the Special Aect, it would have the power, notwithstanding the provisions of sec-
tion 148,

Section adopted as amended. ' .

Mr. BENNETT: This section might permit them to buy shares of other companies
outside of Canada.

Mr. JonwstoN, K.C.: That would be ultra vires.

The CHAIRMAN: You could leave out the words “in Canada.”
Mr. Jonxstox, K.C.: T do not think that would answer.

Mr. Bexyerr: The words “in Canada” are superfluous.

Hon. Mr. Granam: Railway companies come to the Governor in Couneil to get the
right to buy securities in another company outside of Canada now. They do that
as a matter of practice.

Mr. Sincrak: Do you regard that as objectionable?

Hon. Mr. Grauam: No, but why say “in Canada.” The Canadian Northern road
running down to Duluth could not acquire those bonds without the consent of the
Canadian Government.

Section adopted as amended.
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On section 152,—Agreement for sale, lease or amalgamation of railway.

Hon. Mr. Granay: The words in this section “whether within the legislative
authority of the Parliament of Canada or not,” cover the point we were discussing.

Mr. BExxerT: But when you grant special charters you have to provide that
the company may amalgamate with a given number of railways, one of which was a
company owing its existence entirely to provineial legislation. This covers that case.

Mr. Granam: Take where a trunk line wishes to amalgamate with another line,
and to have that line form a branch of the trunk line. If the branch had been
authorized by the legislature of one of the provinces, and the amalgamation was
authorized by the Parliament of Canada, then, as I understand it, that branch line
would at once become for the general advantage of Canada. It would seem to me
a little strong. .

Mr. Bexxerr: It comes under the provisions of this Act entirely.

Hon. Mr. Graaam:  Without the consent of the legislature at all?

Mr. Bexxerr: Yes.

Hon. Mr. Granay: It seems to go a considerable distance. I have always
thought that the only way to control railways was to get them under Dominion
Parliament.

. Hon. Mr. Puasrey: Of course we could safeguard it with a provision that they
should not acquire a branch without an Order in Council.

Section adopted.

On Section 155—Directors may make traffic agreements.

Myr. NesBrirr: Why are the words “Company may” underlined ?

Mr. Jounsox, K.C.: The old Act simply said “Directors.” Now, the wording is
“The Directors of the Company may”. I do not see that it makes any difference. I
should have thought the section ought to read “The company may at any time make,
ete.” =

Mr. MacpoNeLL: I have not read the section over carefully, but I should think
that an agreement made between railway companies regarding traffic, in which the
public are interested, should be submitted to the Board of Railway Commissioners for
approval. -

Hon. Mr. Cocuraxe: It has to go to the Railway Commission.

Mz, Bexnert: In the latter part of<the section there occur the words “or vessels”.
This section only refers to inland vessels, but in the broad sense in which it may be
construed it may be held as applicable to ocean-going vessels as welll  This might

have a very far-reaching effect, and in the case of a railway company owning vessels,

A

might give that Company an advantage over another Company with respect to vessels
and ocean-going traffic. The section reads that “agreements may be entered into either
in Canada or elsewhere for the interchange of traffic between their railways or vessels”
ete. The section does not really refer to ocean-going vessels but is intended to mean
that class of ferry boats such as operate on the inland lakes of Canada, but the effect
in practice may be very different from what is intended. Furthermore, you will
doubtless remember that the Interstate Commerce Commission recently declared that
railway companies should not own ships. The Grand Trunk was exempted from the
operation of the regulation, but the Morgan Line was divorced from the Southern
Pacific.

. Mr. CuarysLer, K.C.: The section is very important to several of the companies
just as it stands. The Grand Trunk and the Canadian Pacific Railway Companies
carry on part of their railway traffic by means of ships. They carry from Vancouver
to Victoria, by ships which are really part of the railway line, under through bills of
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lading and through passenger tickets. Vessels are also operated on the Kootenay
lakes and all the way from lake Superior to Montreal. The through traffic and through

. billing is carried on under such agreements as are here referred to, over these lines of

ships which are sometimes the only vessels on the road.

Mr. Bexxerr: Something should be done to prevent an advantage being given to an
ocean carrier by reason of owning its own vessels. Just how we are going to provide
against that T do not know, except that any such agreement shall be first approved by
the Board of Railway Commissioners and the Governor in Council.

Mr. Curyster, K.C.: Tt seems to me that the class of cases which Mr. Bennett
bas in mind do come before the Railway Board when the railway company submits its

through tariff for approval.

Mr. Bexxerr: If the section is passed in its present form it might tend to give

- one railway company which owns ocean steamships a monopoly of the ocean-going

traffic. »

The Cramyax: There is a seetion later on in the Bill which deals with inland
transportation.

Mr. CurysLer, K.C.: So far as the construction which Mr. Bennett endeavours
to place upon the section has not been made.

Mr. Bexxerr: But the larger construction of the section is possible. 1 am
making the point because I know what has been done in actual practice.

Mr. Nespitt: Would not the Railway Commission have to approve of any
such agreement.

Hon. Mr. PucsLey: The section does not say so, does it?
The CHARMAN: Section 358 deals with traffic by water.

Hon. Mr. PuesLey: This section (155) provides, as Mr. Bennett points out,
for interchange of traffic between a company’s railway and vessels. It would do no
harm to so word the section as to make it read: “The directors of a company may,
subject to the approval of the Board, at any time, make” ete.

M}'. Curysrer, K.C.: That is not the purpose of the section. This only makes
provision for an interchange of traffic between two sections of two railways. It has

nothing to do with the rates and the amounts to be paid. Those are covered by
section 336. y

Hon. Mr. Puestey: The section speaks of the “apportionment of tolls”. If a
railway owns vessels the public would certainly be entitled to travel on those vessels,
they being common carriers, and the company could make arrangements between its
vessel branch and the railway branch, which might be prejudicial to the travelling
public. Therefore, control of the apportionment of tolls might not be a bad idea.

Mr. CavsLer, K.C.: T think the Board has some control under the terms of sec;
tion 337. ’ v

Mr. Jonxstox, K.C.: Subsection 3 of section 337 provides:—

In any case when there is a dispute between companies interested as to

the apportionment of a through rate in any joint tariff, the Board may appor-
tion such rate between such companies,

Mr. Bexserr: Suppose you have three transcontinental lines operating ships on
the Atlantic and on the Pacific, and that there are in existénce two other railway
lines without ships. There should be some provision that would prevent the latter
companies from being at the mercy of the trunk lines with respect of traffic that
must be carried to the other side of the water. The through bill of lading should be
based upon the same tolls for ocean transport as are enjoyed by the company that

22266—8
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owns the facilities. It is not a question of theory, either. It is one that arises
every day in practice.

Hon. Mr. PuesiLey: You will avoid all possible objection if you insert the words,
“ Directors of the company may, subject to the approval of the Board, enter into any
agreement.” If you do not do something of the kind a railway company owning vessels
may impose tolls that would greatly hamper another company. The tolls may be
framed with the object of shutting out the other line and bringing the traffic to the
company owning the vessel. E

Mr. Carysier, K.C.: That would compel railway companies to go to the
Board for approval of agreements respecting the most trifling transactions. It might
apply to an agreement in the case of a single consignment, even.

Mr. Siverair: I suppose a railway company is asked every day to make
special rates, or special arrangements.

Mr. Nespirr:. If the railway companies have got to wait until the approval
of the Board has been obtained in every case, it means delay, and the shippers will
have to pay for that delay. My suggestion would be to allow the section to pass.
- Later, if any such difficulty as Mr. Bennett fears is shown to have arisen, we can
return to the section and amend it. Our procedure surely does not bind us like the
laws of the Medes and Persians.

The Cuamrman: T think that section 358 meets the difficulty.

Hon. Mr. Puesrey: That does not cover the point. There is nothing in that to
prevent a railway company from adjusting to its own advantage the tolls as between
the vessel and the railway. ¢

The Cuammax: It brings the tariffs under the control of the.Railway Board.

Hon. Mr. PuesLey: No, it says the provisions of the Aect shall apply so far as the
Board deems them applicable. .

Mr. BExxETT: I cannot see why Dr. Pugsley’s suggestion should not be accepted.
It deals with the matter as far as we can possibly deal with it.

Mr. Jouxsrox, K.C.: The only objection is that it would involve bringing so many
trifling matters before the Board.

Mr. Bexxerr: - What are they?

Mr. CurysLer, K.C.: A single consignment may be a cause of agreement between
companies. -

Hon. Mr. Pugsrey: When you come to deal with the apportionment of tolls as
between a vessel and a railway it is most important. I would not for a moment
consider that trifling. Why not make it subject to the approval of the Board?

Mr. CurysiLer, K.C.: That is covered by sections 336 and 337. The former
provides that companies may agree as to joint through rates. Then section 337 says
that if the companies do not agree the Bpard can make an agreement for them. Then,
if they do not agree as to the divisien of tolls the Board may settle that question also.
What we are dealing with here is not tolls at all.

Mr. Bexyerr: It is agreements.
Mr. Cnrysier, K.C.: But the direction of traffic.

Mr. Bexxerr: Agreements with respect to traffic over two lines of vessels or
routes. That is the trouble.

Hon. Mr, PuesLey: Section 155 says,that the company may arbitrarily appo_rtion
the tolls as between the railway and the vessels. Now, should not the Board of Railway
Commissioners have some control over that apportionment.
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Mr. Curysier, K.C: I do not read section 155 that way. Here is what it says:

“The Directors of the company may, at any time, make and enter into any
agreement or arrangement, not inconsistent with the provisions of this, or the
Special Act, with any other company, either in Canada, or elsewhere, for the
interchange of traffic between their railways or vessels™

Mr. Bexxerr: Now go on.
Mr. CurysLer, K.C.: (Reads)

“and for the division and apportionment of tolls in respect of such traffic”.

Mr. Bexxerr: Now under that provision, to cite a concrete case, where a shipment
is being made to Liverpool, two thirds of the tolls might be imposed on the land carrier
and one third on the water carrier.

Mr. CurysLer, K.C.: You are referring to one question and Dr. Pugsley is deal-
ing with another. Now, if they do not agree as to that the Board of Railway Com-
missioners has the control under Sections 336 and 337. As to the point that, so far

as Section 358 is eoncerned, the Act does not apply to ships operating between Canada
and foreign countries, that is another question altogether.

Mg. Bexxerr: Absolutely.

Tue CHAmRMAN: Is it the wish of the Committee that this section be adopted
without amendment? -

- Mr. BExNETT: We can come back to it later.
Section adopted.

On section 158—Application to Exchequer Court for confirmation of scheme—:;
Enrollment in port.

Mg. Jonxstox, K.C.: In Sub-section 4 the words “assenting thereto or bound
thereby” should be struck out. As the Sub-section reads it says that the provisions of

the scheme when confirmed shall bé binding “against and in favour of the Company

and all persons assenting thereto or bound thereby, have the like effect as if they had
been enacted by Parliament.” Surely if the Exchequer Court approves of the scheme
it ought to be binding on all persons-and not merely on all persons assenting thereto.

Hox. Mr. PucsLey: I suppose what this means is there may be parties who were
not parties to the scheme or have not been notified.

Mr. Jouxstox, K.C.: Section 157 provides that it shall be deemed to be assented
to if the requisite proportion of the debenture holders and shareholders had voted in
favour of it. When you leave in the words “assenting thereto or bound thereby” youn
seem to me to weaken the effect of the preceding clause.

Section as amended adopted.

On Section 161—Sale of subsidized railways not”kept in repair.

Hox. Mr. PuesLey: 1 do not know that anything better could be drafted than is

to be found here, but I would like to know if this provision has ever been of the
slightest benefit in practice.

Mr. Bexxerr: It has only been inserted there since the enactment of 1st and 2nd
George V.

Hon. Mr. PucsLey: About five years ago. Has the provision ever been put into
operation ?

Me."Fairweatuer: Not in my time. It is only a club, I thmk which has not
been used.

22266—83
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Mgz. BENNETT: As I understand it, there are small lines seattered throughout Can-
ada which at times have received subsidies from the Federal Government but were
not kept in any condition of repair and were not being operated efficiently. There
was nobody to put up any money and it became necessary that in some sense Parlia-
ment should have control over them. Therefore the Companies concerned were given
notice that if they did not fix their lines so that they really became transportation
facilities they ran a chance of losing them, and the bondholders or mortgage security
holders, whatever they may be, always have the chance to come in and save the property
rather than see it lost to them by reason of their failure to maintain the railway as
a transportation facility.

Hox. Mg. Pucestey: I am looking at the matter from the standpoint of the publiec.
The Government has never ventured to take steps under this clause.

Mr. Bexxerr: It has given this notice.

Hon. Mr. PuesLey: But the Government have never gone any further.

Mr. Bexxerr: No, because the notice has had the desired effect.

Hon. Mr. Pucsitey: No.

Mr. Bexxerr: I think the notice had the desired effect in the case of some of the
railways in the lower provinces.

Hon. Mr. Puastey: Very small effect, if any.

Mr. Bexyerr: Sufficient to correct the difference between what could be said to
be a facility and what is not one.

Hon. Mr. Puestey: The minister can tell us whether there has ever been any
effect by reason of this notice.

Hon. Mr. CocuraNe: I believe there has been a little improvement made, but
not very much. -

Mr. Bexyerr: As long as you have this power you can give notice that if a com-
pany fails to provide the facility for which it was created it will lose any right it
has to that road, which is valuable from the public standpoint.

Hon. Mr. Puesrey: T would like to see the section go further and give the
minister power, in his judgment, to take charge of the road and put it in repair and
make the cost of repairs a first lien. Would it not be much simpler to give to the
minister power summarily to take charge of the road, spend what he might think
necessary to put it in repair, and make it a first charge? If you go into court it
means lawyers’ fees and expenses.

Mr. MacpoNeLL: This section of the Act gives the Government a lien and the
section further says “such lien may be enforced by His Majesty,” ete. You cannot
give more than that.

Hon. Mr. PuesLey: The property has to be sold and where the company owning
it cannot afford to put it in repair the purchaser could not either. Nothing effectual
is done.

Mr. Bexyerr: It might be done in this way: the court may appoint a receiver or
authorize the minister to manage the road pending sale.

Mr. Nespirr: The minister could be authorized in the first section to go on and
fix up the road, and make it a first charge in place of a subsidy being a first charge.

Mr, Bexxerr: It was done in one case in Canada and the road is still there.

Mr. Nessirr: If it was any benefit to the people in the district through which
the road ran it was money well spent.

Hon. Mr. Puestey: I have raised the question, and, perhaps, the minister might
consider it. It is not effective now. The companies go on risking the lives of pas-
sengers, and nothing effectual can be done under this section.
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Mr. Graraym: On the other hand would that suggestion of yours really not enable
the minister to subsidize any railway, without getting any authority?

Hon. Mr. Puesiey: Why should he not have the power ¢

Mr. BexxerT: Some people would say that would be a dangerous power around
about election time.

Hon. Mr. PuesLey: Some of these railways have been built with public raoneys.
The people have got in the habit of using them. They are a public necessity, and the ‘
lives of people are in danger every day. The services are getting poorer all the time.
The companies say to the board, “Now, what are we going to do about it? We have
no money to put it in repair”?

Mr. Bexxerr: The difficulty they have is to maintain an equilibrium between
revenue ang operating expenses. In the ultimate analysis this would mean the town:
would take over these roads.

Hon. Mr. PugsLey: Yes. “

Mr. Béxxerr: We have not gone that far. There is no doubt it is a powerful
remedy if carried to its end, but the difficulty in maintaining an equilibrium between
operating expenses and revenue precludes them from making the repair. © The people:
of this country do not feel like placing themselves behind these enterprises.

Hon. Mr. PuesLey: They have not that regard for the service that enables them to-
take a broad view of it.

Hon. Mr. Grauay: The result eventually will be that if these roads are to run the
Government will have to take them over.

Mr. Bexxert: I think the word “bond” should be left out.

Ms. Curysier, K.C.: The language of the old section was better. The language
here is too indefinite. They should not pay out the money to holders of bonds. The
section is all right, giving the Government a prior lien for the subsidy as against the
people who have lent money on bonds, and after that the money should go to the people
who are registered holders of bonds under mortgage.

Mr. Bexxerr: We should insert in the last line, after the word “secured,” the words,
“by mortgage.”

Mr. Carysrer, K.C.: That covers it.

Mr. Jouxsrox, K.C.: Secured by mortgage or otherwise.

Mr. CarysLer, K.C.: Yes.

Section adopted as amended.

On Section 162, limitation of time for construction.

Mr. Bexxerr: There has been a great deal of discussion on this question. This
first section was introduced by the railways.

The Cuamrymax: This met with the approval of the Railway Committee the last
two years.

Mr. Curyscer, K.C.: There is no objection to the section, but it seems to me that
taking that section, and section 167, which provides that they shall not commence the ;
construction until the general location has been approved by the board, and until the
plan and book of references have been deposited with the board, which means a large
amount of engineering. Two years is too short a time to commence, and this clause
is rather severe on the companies. The entire money put into the enterprise is lost
unless Parliament extends the time, if fifteen per cent of the work is not done within
two years. That is a very short time, taking into consideration the fact that we have
only about six months in the year to do the engineering and surveying work.
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Mg. Bexxerr: This raises the old question. There are many people who go into
“the country hoping that facilities will be furnished at certain points, simply because
a charter has been granted for a railway, and probably the charter has been sold out.
Tt seems to me that fifteen per cent is not an enormous amount to be expended in two
years. If the companies mean business, they go ahead.

Mg. Nesprrr: If they cannot spend fifteen per cent in two years on the prelim-
inary work, they are not very serious.

Mg. Curysier, K.C.: This is actual construection, not preliminary work.
Mg. Nespirr: No; that is in the case of an advanced line.
Mg. Bexyerr: In survey and actual construction work.

.Hox. Mg. PugsLey: In the first case, as to the amount, fifteen per cent of it 1s
capital stock, and as to the extension, there is fifteen per cent bond issuer Of course
the amount actually due depends on what the company puts in_for capital stock in

“ one case, and what it puts into its bond issue in the other. If the company desires

they can have the capital stock very small and the bond issue very large. *Why should
you limit the fifteen per cent in the case of the main line for the capital stock. You
might have capital stock $5,000 a mile and the bond issue $15,000.

Hon. Mr. CocuraNe: Parliament would not permit it at $5,000 a mile.

Mg. Bexyerr: If they will carry their capital stock as low as you silggest. of
<ourse that is some assurance that they probably mean business.

Hox. Mgr. Puesitey: If the companies realize that they must spend fifteen per
cent in two years they will make- their capital stock small and the bond issue large.

Mg. Bexyerr: Parliament won’t let them. I :

Hox. Mg. Puestey: I know one case where Parliament let them have g capital
stock of $100,000, and the bond issue was very large, because it is out of the bond
issue they build the road.

* Mg. Curyster, K.C.: There is an understanding as to the amount per mile of
capital stock.

Mg. Nessirr: Yes, we never let any of them pass without $10,000 per mile.

Section adopted.

On section 168, location of line.
APPROVAL OF BOARD.

Hox. Mr. Pucsrey: Why not consider in dealing with this section the views of
the Senate? I was impressed at the time with the desirability of getting the approval
of the Board before going to Parliament. It did not seem to me quite consistent that
Parliament should approve of a route for a railway and authorize its construction
and that the Board should have power to declare that the construetion of such a line
would not be in the public interest. It seems to me that the company' should go to
the Board and get approval and then come to Parliament.

Mr. BENNETT: A man conceives the idea of a railway; he takes a map and lays
it down and comes té6 Parliament, gets a charter. The map shows the route in a general
way. There may never have been even a survey and he just draws a line across the
map. As to the practice heretofore prevailing in Canada, it was felt that there should
be some authority exercised before the promoter would be allowed to commence work.
There should be a survey before a charter is granted.

Hon. Mr. Puestey: Has the committee ever given thought to the question now,
tha: we have a Railway Board and are proposing to give that Board the right to deter-
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mine—irrespective of Parliament, because that is what it means—whether certain
things shall be granted and the Board can undo what Parliament has done—has the
Committee considered whether the whole thing could not be made effective without
coming to Parliament at all?

Mr. Bexyerr: Yes. We all remember that the late Senator Davis raised the
question in the Senate, and the whole thing was discussed. The proposition was to
have parties desirous of obtaining charters for construetion of railways to go before the
Railway Board and have that Board issue the charter.

Mr. MacpoNeLL: The difficulty about it is that I am largely in sympathy with the
views of Dr. Pugsley. I have been attending the Railway Committee for the last
fourteen years, and it would be almost impossible to enumeérate the number of rough-
hewn applications that come there. Men get a map and draw a line across it with a
pencil, and they put up enough fees to get them to Parliament and make an applica-
tion for a charter. These charters have been granted indisecriminately. No one has
passed upon the route or the nature of the proposition.

Mr. Bexxerr: In many cases there has been no reconnaissance survey and no
information given. We give them a charter, and define in the Act the route the rail-
way shall take. They take it to the Railway Board and the Board is because of our
action largely confined to that route. They have no discretion as to the wisdom or
unwisdom of the route, or of the need of railway in that section; they praectically have
to adopt the route we have given them. The company should first qualify by giving
proper evidence of the feasibility of the route, and it should be looked over by the
officers of the Railway Commission appointed for that purpose. Afterwards let them
come to Parliament and say, “We have had our scheme approved and our details
sanctioned,” and then Parliament could give them an Aect of incorporation. But the
present method is beginning at the wrong end, putting the cart before the horse, and
a lot of work is done that is quite unnecessary.

Mr. NespirT: I am afraid T cannot agree with Mr., Macdonell. T do not think we
should subordinate our rights to the Railway Board, as to whether a railway through
a certain loecality, not defining exactly the line, is necessary or not necessary in the
interest of the country. As I understand it that is what is done now. The Railway
Committee say whether a railway shall run from a certain point to a certain point. We
do not lay down exactly the line that it shall take. That is a matter which I think
might properly be submitted to the Railway Commission, because they will take time
to consider it, and put an engineer to work at it, to ascertain whether it interferes
with any other parties. Then there is often a dispute as to whether a railway should
go through a town or near a town. I think that could be left to the Railway Commis-
sion.” The Grand Trunk Pacific runs two or three miles out of Saskatoon, a most
inconvenient sort of thing. The Railway Commission should be allowed to say whether
the line shall go out there or not, but whether the representatives of the pepole should
say whether the line was necessary to that country or not. We should be the first to
say, and if we say it is necessary, the Railway Commission shou}d be authorized to
locate the line, so that no other line is duplicated, and see that it goes through the towns
it is supposed to serve.

The CHamMax: Have you any objection to the line being located by the Railway
Board in the public interest, as this section reads, “ If the Board deems that the con-
struction of a railway upon the proposed location or upon any portion thereof is not
in the public interest, it shall refuse the approval of the whole or of such portion.”

Mr. Jonnsox, K.C.: That is exactly what Mr. Nesbitt says.

Mr. Bexyerr: What Mr. Nesbitt has said is what this section endeavours to say.

Mr. Nespirr: I do not think they should be allowed to refuse to permit a railway
to be built between two points.
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Mr. Bexxerr: All they have to do is to take the location submitted to them.

Mr. Nessirr: That is the idea.

Hon. Mr. Puesiey: I really believe it would be a great reform if we would allow
the Secretary of State and the Railway Board to grant the Charter and to do every-
thing necessary, instead of coming to Parliament for it and causing a waste of time
which might better be devoted to something else.

The CuHAIRMAN: This will provide a remedy.

Hon. Mr. PuesiLey: No, it will not. The Company will still have to come to
Parliament first and the whole matter will continue to be discussed, with solicitors
in attendance here, and the time of Parliament taken up in a wholly unnecessary way.
I remember talking to the late Mr. Creelman, before he died, and he was very strongly
in favour of having the charter granted by the Secretary of State, with the appro-
val of the Railway Board. He spoke of the rapid procedure in the case of the Rail-
way built to Spokane, where, instead of having to wait for legislation, the Company
was able to get the necessary permission quickly and then go ahead and complete the
line in a very short time. It strikes me that it would be very much better to have the
Charter granted by the Secretary of State and the Board of Railway Commissioners.

Mr. Bexxerr: Of course, that would change the whole system of our legislative
jurisdietion.

Hon. Mr. PuasLey: So it does, but when we pass this Bill we give the Board of
Railway Commissioners very great and very proper power. Now, why not go a little
further and leave it to the Board to approve of the proposed Charter, and then have
the Charter issued by the Secretary of State.

Mr. Bexxerr: If we do that the Special Aet disappears and we merely have the
General Railway Act, like the Companies Aect, which applies to every railway. There
is no reason why it should not be done, but in doing it the principle upon which the
Act is based would be entirely upset. There would have to be a provision inserted that
the Charter should appear in the statutes, the same as Orders in Council do every
year, so that we could have a record of all the Companies created.

Mr. MacpoNeLL: In the case of practically nine-tenths of the legislation we are
putting through, the procedure is as follows: A bill comes up before the Railway Com-

- mittee to incorporate, we will say, the A & B Railway, running for a distance of 500

miles in the West. Some member gets up and says, “I introduced this Bill, and it
will go through a certain town ”, or makes a general statement about it, and the Bill
is agreed to without hearing the merits or demerits of the scheme, or learning the
views of the municipality or municipalities interested. Now, while we are not in a
position to ascertain all the necessary information, the Railway Commissioners are.
They can and do bring out all the facts which should be elicited in the public interest.

Hon. Mr. Pugstey: In the Board of Railway Commissioners you have disinter-
ested men who are constantly dealing with these subjects.

Mr. MacpoNeLL: An impartial Board that can make due inquiry. But, as Mr.
Bennett has said, we shall be changing the principle upon which the Act now rests.

Section adopted.

On Section 168—Location of line.

Mr. JonnstoN, K.C.: I would suggest cutting out the heading “approval of
Board,” and allow the heading “Location of line” to remain.

Section adopted as amended.

On Section 180—Unauthorized changes forbidden.

Mg. Curyscer, K.C.: I do not suppose that anything I say will affect the view of
the Committee, but I am instructed by the Grand Trunk that upon principle they

*
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object to the section forbidding them from removing, closing or abandoning any
station, or divisional point. without leave of the Board. I have no instructions as to
the Company’s reasons for the objection, except that they think it is a domestic
matter which they should be allowed to determine.

Mz. Nesirr: If the Company can show cause the Board would not refuse to
allow them to make the change, and if cause cannot be shown the prohibition is quite
proper.

Mr. Bexxerr: You have overlooked the joker, that the Company shall compen-
sate its employees as the Board deems proper for any financial loss caused to them by
change of residence necessitated to them thereby.

Hox. Mg. CocHraNE: Isn’t that a fair provision to make? Take a divisional point
where the men’s homes are located. If that divisional point be changed it is certainly
unfair to compel the employees to sell their homes at a sacrifice.

Hon. Mr. PucsLey: At all events, Parliament enacted the provision two or three
years ago, and I don’t think it ought to be changed.

Section adopted. g

On section 186—Industrial spurs. -

Hon. Mr. Puesiey: In requiring a company to pay the whole cost of a spur, the
Government deals more harshly with railway companies than it does with the Inter-
colonial. The Government itself pays a portion of the cost.

Hon. Mr. Cocuraxe: No, I don’t think so. I think we pay it all.

Hon. Mr. PuesLey: The Government allows for the rails and ties, whereas the
person constructing has to pay for the road-bed.

Hon. Mr. Cocuraxe: We have adopted the standard afreement of the other
roads now.

Hon. Mr. Puesrtey: T am interested in a spur. Under the standard agreement

the Government pays the cost of the spur and charges to the applicant 6 per cent
interest.

Hon. Mr. Cocuraxe: That 6 per cent interest is levied on the rails, but all roads
do that.

Hon. Mr. PuesLey: Under this section the cost of the rails has to be recouped to

the applicant, and 1 was wondering if the railway companies were raising any
objection.

Mr. Sixcrar: Does not the Imtercolonial Railway charge a rental?

Hon. Mr. Cocuraxe: It does. )

Hon. Mr. PucsLey: In this section we are compelling railway companies to make
heavier payments than the Government does.

Mr. MacposeLL: The Railway Board has to approve of it, apparently.

Mr. Curysier, K.C.: The Board may approve of the form of the agreement. It
geems reasonable.

Mr. NeseirT: As a matter of fact, in practice interest is charged on the cost of
the rails.

Hon. Mr. Puesiey: That certainly cannot be legally done under this section.

Mr. W. F. MacLeax : Where is there provision to meet the case of another railroad
using an industrial spur?

Mr. Bexxerr: That is covered by the section dealing with interchange of traffic.

Mr. MacLeax: I want to know whether such a case is provided for.

Mr. Curysier, K.C.: Yes, in section 187, dealing with the use of the spur for
another industry.
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Mr. MacLeax: My own idea is that industrial spurs should be accessible to everyone
on equal terms. Once they are installed they should be accessible to all railways.

Hon. Mr. Cocaraxe: There might not be room for more.

Mr. MacLeax: If there is, it ought to be within the discretion of the Railway
Board to say they shall be accessible.

The CuamrMaN: T will read Sectlon 187, and you will see what the provision is,
Mr. Maclean.

Mr. MacLeaN: Does that apply to traffic from another railway?

The Cuamymax: No, it does not.

Mr. Jouxstox, K.C.: Provision can easily be made, if intended, in Section 194.
Subsection 5 of that section deals with the joint use of tracks.

Mr. Bexsxerr: What Mr. Maclean means is that the engines, locomotives and
motive power of another railway should be put on the spur. That has to be approved
by the Board of Railway Commissioners.

Mr. MacLeaN: A great many industrial spurs are more or less regarded as private
property, and other companies cannot use them even if they are anxious to pay for the

. privilege. 1 want it set out clearly in the new Aect that other companies may use
these spurs, on payment of a fair consideration, under regulation by the Board of
Railway Commissioners.

Mr. Bexxerr: They can do that now.

Mr. Nespirt: Section 187 provides for that.

Mr. BExyeTT: Section 187 only covers the case of other industries.

Mr. NesBiTT: As a matter of fact, where you have a switch on a railway and want
to take in another rail¥ay’s cars, the railway upon which the switch is, will take them
all the way through. :

Mr. Bexyert: Absolutely, and the Board of Railway Commissioners regulates
that now.

Mr. NesBrrT: As a matter of practice that is what is done.

Mr. BexxNeTT: As a matter of law, certainly.

Mr. MacLeax : Is the provision clearly set out?

Mr. Benxerr: It is.

« Section adopted.

On section 187—Use of spur for another industry.

Mr. Bramr: The Railway Commissioners are of the opinion it would tend to clear-
ness if you would amend the section by striking out the comma after the word “ done ”
in the second line, and perhaps adding the words “ or notwithstanding.” The section
would then read, *“ Notwithstanding any agreement or arrangement made or notwith-
standing anything done under the last preceding section, the Board may” ete. In
discussing this matter with the Commissioners the opinion was held that the section-
‘ did not make clear what agreement or arrangement may be made with the company
irrespective of section 186,

Mr. Jouxston, K.C.: What you mean is that it is feared something may be done,
i under an agreement or arrangement, altogéther apart from section 186.

Mr. Brar: Quite so.

Hon. Mr. Puastey: I would suggest the adoption of this amendment: “ Notwith-
! ‘standmg anything done under the last preceding section, and notwithstanding any
agreement made thereunder or otherwise.”

Section, as amended, adopted.

Committee adjourned until to-morrow.
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MINUTES OF PROCEEDINGS.

House or CoMMoxs,
Committee Room,
Wednesday, 2nd May, 1917.

The Special Committee to whom was referred Bill No. 13, an Act to consolidate
and amend the Railway Act, met at 11 o’clock a.m.

Present: Messieurs Armstrong (Iambtoh) in the chair, Bennett (Calgary),
Bradbury, Graham, Green, Lemieux, Macdonell, Nesbitt, Pugsley, Reid and Sinclair.

The committee resumed consideration of the Bill.

Section 168 being reconsidered, subsection 3 thereof was referred to a sub-
committee for redrafting, such sub-committee to consist of Messrs. Bennett (Calgary)
and Graham.

At one o’clock, the committee adjourned until to-morrow at 11 o’clock n.ﬁ.
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MINUTES OF PROCEEDINGS AND EVIDENCE.

House oF CoMMONS,
May 2, 1917.

The committee met at 11.10 a.m.

Mr. H. B. McGIVERN and Mr. Andrew Hayden were present on behalf of the
Canadian Northern.

Mr. CurysLer, K.C.: Yesterday the committee passed over section 169, and
following sections, with reference to the plan, profile and book of reference. There
was a point involved there that was discussed some days ago, in connection with the
taking of an easement, on the definition of land in the second section. If you will
refer to the second section, subsection 15, you will see that land is there defined as
meaning, among others, “any easement, servitude, right, privilege or interest in, to,
upon, over or in respect of the same. That is as it is printed. I mentioned to the
committee at the time that although that was apparently intended to give the Rail-
way Companies, or other Companies operating under the Act, the power of taking
an easement, it did not effectively do so, and sections 169 and 170 do not confer
that right either. An amendment will therefore be required. I have been dis-
cussing the matter with Mr. Johnston, and he understands what is needed and
agrees with me about it. If it is the wish of the committee that such power should
be given, the addition of a subsection will be required, giving the company the power
to take an easement from lands when required without acquiring the land
itself by serving a notice, defining the easement necessary as of the planting of a
post, the, carrying of a wire, or the carrying of a bridge, in each case defining
exactly what the Company wishes to take, accompanied with proper plans of the
work proposed to be constructed and the area of land to be affected, and making an
offer for that privilege which the proprietor can accept or refuse just as he wishes.
In many cases the result will be just as already proposed by the section which you
have passed, allowing the Company to take the land and give back an easement.
Following the reverse operation, you will leave the man his land but subject to an
easement, and for that the Company will pay full compensation. There is no such
power under the Act as it stands, and the consequence is it is a wasteful system
unless by agreement the things which I have indicated are carried out, because the
Railway Company is required to take and pay for land which it does not need and
which becomes waste land; it is only used for the purpose of putting something over
it, which does not really interfere with the use of the land at all. In some cases
the thing put over may be a much more serious one than in others. In the case of
a bridge, for instance, with a wide arch, a good deal of the value of the land, for
passage, at all events, may be left to the proprietor, which relieves the Company from
the necessity of paying the cost of the whole of the land.

Mr. Sivcrair: Give us an illustration of what you mean when you say it would
be advisable to allow an easement without taking the land.

Mr. CHrRYSLER: A common case is either an overhead bridge, or overhead wires
for power companies, or the putting of a pipe under the soil, or it may be a stone or
a concrete sewer. You cannot do any of these things without taking the whole of the
land, and sufficient quantity on either side, which is, of course, the property of the
railway and which they can sell back again if they do not reqmre it under the
present Act.

115
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The Cuamwvax: I understand, gentlemen, that Mr. Johnston would like to have
this clause stand.

Mzr. Sincrair: We discussed this matter before, and the idea at that time was
that they had better take the land, that where the Company wanted an easement it
should take the land too.

Mr. MacpoNeLrn: That is my understanding, and I have the marginal note
“stands ” with respect to subsection 15 of section 2, on the occasion of the former
discussion. I took rather strong grounds at the time and I am still of the opinion

-I was then—in fact, Mr. Chrysler has just corroborated what was in my mind: he -
tells us to-day frankly that the Railway Company, up to the present time, has no
power to take an easement or servitude out of land, that it must pay for the land
and then that it will only exercise a servitude or easement and the land is waste.
But that is from the railway’s point of view. Now, what Mr. Chrysler proposes would
have the very same effect, only the waste land would be left on the hands of the
owner. If you take certain kinds of easements out of the land and not the land
itself, that land is left on the hands of the owner and is practically waste land.

Hon. Mr. Rem: In many cases.

Mr. MacpoNeLL: In many cases. Now, the importance of this legislation lies in
the fact that it is entirely new. Up to the present time the railways have not had
the rights that subsection 15 of section 2 is giving them. That #s a most ample and
wide power: the right to take and acquire “any easement, servitude, right, privilege
or interest in, to, upon, over or in respect of the same”, that is, of any land. It does
seem to me that is a most revolutionary section. I agree that there are cases—for
example, the instance mentioned to us by Mr. Ruel the other day with respect te
the Montreal tunnel—where a right of easement is necessary for a railway to have.
That was a case of the kind, and the easement granted there was a very proper thing.
However, that is an exception, and I doubt very much the propriety or wisdom of
giving such wide general power to a Railway Company to take easements in land
and leave that land on the hands of the owner, which will be practically worthless,
waste land.

Mr. Nessirr: Do not we leave it to the Board of Railway Commissioners to say
whether a Company shall have the right to take an easement or not?

Mr. MacpoNeLL: All you leave to the Board is the assessment of damages.

- Mr. Nessirr: I understand that subsection 15 was allowed to stand the last time
we discussed it. ~

Mr. MacpoNeLL: “ Stands” is the marginal note I have made with respect to
it. It was considered but not passed.

~ Mr. Jonxston, K.C.: The note I have with respect to subsection 15 of section
2 is that it will stand until section 223 is reached.

The CuHarMAN:  Why not allow the section to stand until Mr. Macdonell, Mr.
Johnston and Mr. Chrysler get together and frame something suitable?

Mr. Neseirr: I would like Mr. Chrysler to draft a section in order that we
might see what he has in mind.

Mr. Caryster: I shall be very pleased to do so.

Mr. Licnraarn: I represent the Union of Canadian Municipalities and would
briefly say that we regard such a demand as a very dangerous one. It is one of those
things that will affect all our citizens, all our properties, and I know that the stand
taken, by our principal municipalities at least, is very strongly against any such
request. 4

Mr. Nespirr: We appreciate the seriousness of it fully as much as the muni-
cipalities. :
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Mr. Besserr:  Illustrating the point raised by Mr. Chrysler, I had three cases
which occurred one after the other. One was with respect to the laying of a concrete
pipe of large size. Under the law as it stood I had to expropriate the fee simple to
the whole of the land in order to lay that pipe. The pipe was laid deeply underground
and the land above it might well be cultivated, and in fact was afterwards cultivated.
As the law stood, it necessitated the expropriation” of the whole of the land and the
fencing of it on either side. It caused me considerable difficulty because we had so to
do, and we had to let the farmer get back an easement on the land we had taken.
The next case was one in which it was necessary to carry an overhead structure over
a ravine. All that was wanted was the power to put two piers on either side and
carry the structure over the land. The placing of the piers was a very simple thing,

‘but inasmuch as the earrying of the structure from pier to pier was really the use

of the owner’s land to the extent of an easement and destroyed his right or power
of movement over his land, we had, as the law stood—it was my own opinion and I
may have been wrong—to acquire all the land between the piers in order that we
might be able to carry that structure over it. The other case, and I may frankly
say that I was interested in the matter, was the carrying of wires, electric power
wires, over land. Under the Railway Act power is given to expropriate farm land,
but in this case the farmers owning the land did not care to give the fee simple to
land to enable the wires to be strung from pole to pole, and so we bought by agree-
ment. In that case there was an easement which gave us the right to plant the poles,
and in the event of the wires being destroyed, through storm or otherwise, we were
io repair them and to pay compensation for any injury that-might be done to the
crop, the right of ingress and egress for the purpose of repairing the poles or wires

always being subject to that provision with respect to compensation. As T understand.

the proposition now before the Committee does nothing more and insofar as cities
are concerned the question of compensation is fixed by the Arbitration Board in
the same way as if the fee simple were taken. 3

Mr. MacposeLL: No. : 2

Mr. Benverr: It may be that the measure of compensation would be larger,
but the Board fixes compensation just as it does with the fee simple which is taken.

Mr. MacooNeLL: Not necessarily. Suppose it is an easement that shuts out
the light.

Mr. MacpoNern: Then the measure of damages, in that case as in all others,
depends upon the character of the evidence that is submitted. I know of a case
out in Macleod in which the measure of damages was as great as though the soil
Lad been taken in its entirety. In the case of cities I know of instances where the
casement has been compensated for and that compensation has been of some value.

Mr. LigaTHALL: In most cases the expropriation is regarded as a misfortune.

Mr. Bexserr: Always. I think, Mr. Lighthall, we may start with the assump-
tion that expropriation is regarded as the operation of an extraordinary right, and
that the expropriation of every property is looked upon as a misfortune, although in
practice, I am bound to say, it may be good fortune.

Mr. NesBirr: I can conceive of cases where an easement may be to the bene-
fit of the person whose land is crossed. Mr. Chrysler might draft a seetion under
which a railway company or other corporation, desirous of getting an easement,
should first obtain the consent of the Railway Board, and that the damages should
not be permanently fixed because a great many people are unable to tell what the
permanent damage may be at the time the easement is granted.

Mr. Licataarn: I have suggested to Mr. Chrysler that, the cities, towns and
villages should be excepted in whatever clause is drawn by him. That would roduoe
the areas of the difficulty very conmderably

22266—9
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Mr. Besyerr: Except with respect to carrying drains through pipes. I had a
case with reference to drains and ultimately, by agreement, I fixed it up.

Mr. MacpoNELL: If you except the drain pipe, you are making special legislation.
If the company can get an easement to run a pipe under a piece of land, and they do
not disturb the surface, it would be a comparatively trifling amount of damage. A man
will be deprived of the use of his land that he has the right to naturally, to the centre
of the earth, or some other away down place, and at the same time the Company
would be only paying a trifle for it. I can quite imagine the cases of hardship which
have been cited by Mr. Bennett.

Mr. Nessirr: Would it not be right for them to apply to the Board, as I suggest,
for a right to take that easement.

Mr. MacpoNeLL: I think not. If you get in to the city with the multiplicity of
applications of railway and other companies, who desire to string wires and erect poles,
and so on, you would simply destroy the city, because they could take easements of
every nature and kind, lands, servitudes, ete., they could create noxious odours. That
legislation is all right enough in certain cases, and you would simply say “I am taking
a servitude.”

Mr. NESBITT_: Do you think any sensible Board will allow that?

Mr. MacpoNELL: . I think a large city should be exempt from this provision.

Mzr. Jonxsron, K.C.: I might mention that this discussion has been precipitated
because the Committee passed yesterday section 169. That section provides what the
plan, profile and book &f reference filed by the railway company shall show. You have
laid over for the present the definition of the words “lands” as contained in the inter-
pretation clause. =

Mr. Nesirr: That is of section 157

Mr, Jouxston, K.C.: Yes. If you propose to pass the section as it stands, it will
be necessary to do something to section 169, because yow will see the language of 169 is
not appropriate to the acquisition of easements. It requires among other things that
the plan will show the areas, the length and width of the lands proposed to be taken,
but manifestly that does not 'cover the proper deseription of an easement, and because
yesterday we passed section 169 without having passed subsection 15 of section 2, 1
drew the matter to the attention of Mr. Chrysler, and pointed out that if it was intended

" to give the railways power to take the easements, section 169 would have to be supple-

mented. While we are dealing with that point I may say that it has been held in
England that language that is similar to the present Railway Aect does include an
easement. - That is to say that in the land clauses of the Consolidation Act of 1845, the
word “lands” shall extend to all messuages, lands, tenements, and hereditaments of
any tenure. That is similar to the present Railway Act. This would have been held
to include easements.

Mr. Bexxerr: I was of opinion that I was quite right in expropriating an ease-
ment as well as expropriating a fee simple. e

Mr. Jounsrtox, K.C.: Are Mr, Lighthall and the municipalities not protected by
the proposed section 373, which provides that no company shall have the right to enter
upon any street without the consent of the municipality, or in default therefor without
the Order of the Board? Are the municipalities not sufficiently protected by that?

¢ Mr. LicitHALL: We speak not only for the municipalities as corporations, but for
the citizens as well. I am referring to that phase of it.

Mr. Sivcrair: How would it do to decide on the principle of this clause? It
seems to me there is some difference of opinion, and if we decide we are going to allow
them to expropriate an easement independent of the land, it will be necessary to get
someene to draft the clauses as we decide to have them. I am inclined to leave the Act

~
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as it is. I think that would compel the railway and telegraph companies to expropriate
the land.

The CaamrmaN: Supposing we leave this matter over and allow Mr. Chrysler to
frame a clause that he thinks will cover this, and consult with Mr. Lighthall in regard
to it? We might allow it to stand over for the present until we have something
definite before us.

Hon. Mr. Granam: Did the Committee pass the clause yesterday with reference
to the method of obtaining charters for railways?

Mr. Nesirr: We discussed the question of Charters.
Hon. Mr. Gramaym: And the question as to the location of the road?

Mr. JonxstoN, K.C.: The duties of the minister are now delegated to the Railway
. Board. ~

Hon. Mr. Grarax : Heretofore they came to the Railway Committee and got their
charter. In securing that charter they had only a general outline of their route, and
~ as a matter of practice the railway ran from “A” to “B.”- Sometimes it had to run
into “ C,” but oftener it was pretty general. Then when the time came for construc-
tion they came to the Minister of Railways and had to file their plan and profile of the *
line, and he had to approve of it in a general way. After he had approved of it in
. a general way then the plans were filed with the Board of Railway Cothmisaioners:
- They had to adhere to the approval of the minister, except this, that they could vary
© thé line one mile either way, I think. It might seem to be a little roundabout in the
multiplicity of machinery, but it gave the public at least three avenues of protection.
First the Railway Committee could protect the public in saying generally where the
line should run. Then the minister could get it down a little more definitely, but if

. one mile either way.

Mr. Besxerr: That did not tak‘e them into Saskatoon. 5

Hon. Mr. GrasaM: I was not minister at the time, but I know it did not. The
- Board of Railway Commissioners brought them as near to Saskatoon as they could by
the minister's approval. This will relieve the minister of a great deal of responsibility.

- Whether it will be the same safeguard to the public as,to leave it to one body, without
practicably any appeal from that body, I do not know.

The CHamMax: This was pretty thoroughly discussed yesterday.

. Hon. Mr. Grauay: T apologize for bringing it up, but it was a matter I had a good
deal to do with. - -

The CHamMaN: It was the unanimous wish of the committee it should pass,

Hon. Mr. Pucscey: Not exactly unanimous. It gives the Railway Board the
power to absolutely nullify the action of Parliament. I think it is undignified and
. improper.
~ °  Hon. Mr. Graray: Under this the Board can say, “ You cannot build the road
- at all.” T think that is giving the Board too much power. Supposing from my view-
point I was agreeable to giving the Board power to say where the road should go, '
should we place in the hands of three or four men the power to say, after we have

a ibiettgr position to judge of a policy of this Parliament—not of the detail but of
polcy =
Mr. Nesgirr: I do not understand section 168 to put it that way.

, Hon. Mr. PucsLey : Yes, they can absolutely stop proceedings and the charter
shall be null and void. g ‘p : g
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Hon. Mr. Rem: Subsection 3, of section 168, says:—

But if the Board deems that the construction of a railway upon the pro-
posed location or upon any portion thereof is not in the public interest,,it shall
refuse approval of the whole or of any such portion, and in any case where the
Board deems it in the public interest it may, as to any portion of the proposed
railway, make any order or require the taking of any proceedings provided for
by section 194 of this Act.”

That means that after Parliament passes that Act they can nullify it.

Mr. Bexnerr: That is with reference to the loeation.

Hon. Mr. PuesLey: According to the Act if the Board deems that the construe-
tion of a railway upon a proposed location, or upon anysportion thereof, is not in
the public interest, it shall refuse approval.

Mr. BenNeTT: Yes.

Hon. Mr. PuesiLey: It gives them absolute power to say that a proposed line is
too near some other line and they can refuse the company permission to construct.

" Suppose a company proposes to construct a line from Hamilton to Turonto the Board
may say, ¢ _No, that is too near other lines.”

Mr. Bexyerr: But no Charter was ever granted by Parliament in terms of that
character. We cannot say to a company in general terms you may build from Ham-
ilton to Toronto. The map submitted to the Railway Committee must contain more
general information than that, It is open for the Board to permit the line to be con-
structed along the location submitted. That is what that section is for. For instance,
had that power been there and had the Board exercised it, the Canadian Northern,
the Grand Trunk Pacific and the C.P.R. would not be running parallel to one another
for so long a distance on the western plain.

Hon. Mr. PugsLey: Parliament should be the judge of that.

Mr. BENNETT: It comes down to a question whether the Railway Committee, with
a Bill submitted by some promoter, to build from “ A ” to “B,” is better able to know
what is in the public interest than the Board of experts who are to determine whether
the traffic is sufficient to keep up only one road, or whether it is spfficient to divide
the traffic between two roads.

Hon. Mr. Granaym: Taking the other view, suppose the Railway Committee gives
very careful consideration to the granting of a Charter—and I believe in the future
greater consideration and more care will .be exercised, because the territory is getting
pretty well filled up—as a matter of fact that has to be submitted to the Committee
of the whole House and to Parliament. Suppose the Government had a policy in
regard to railway construction, and had approved of a certain line of railway being -
built, T should hesitate to support a clause that would even make it doubtful whether
the Board of Railway Commissioners could circumvent the Government and Parlia-
ment and all of us by refusing to approve of a location at all, and sitting tight and
saying, “No, I will not approve of that location, and we will not approve of this
location.” They might curtail the power of Government, and they might over-ride
Parliament in that way.

Mr. Benxerr: The Railway and Canal Committee in England exercised power
greater in extent than any power exercised by our Board of Railway Commissioners,
but I do not remember what their powers are with reference to the location. Do you
happen to remember, Mr. Chrysler?

Mr. Crmvsmm, K.C.: My understanding of the English system is that the Railway
Hoard sits in the House of Commons and is the Railway Committee, and you have
to bring your plans there showing to the inch almost where your line of railway is
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to run, and the plan is approved before the Charter is granted. That would be im-
practicable here.

Hon. Mr. PuesLey: That would be a sensible thing to do.

Mg, Curyster, K.C.: That Committee hears opposition from municipalities, ete.

Hon. Mr. Puestey: That is a reasonable thing to do. Here, as Mr. Graham says,
we do not allow any appeal from the decisions on questions of law, and I do not
think we ought to nullify what the Government or Parliament may decide upon.

Mr. Bexxerr: The principle is a simple one. The question is whether or not we
should adopt it.

Mr. GragaMm: Suppose it were decided that a certain Company should-built a cer-
tain road. That may be a matter of Government policy.

Hon. Mr. PuesLey: And the Government may think that one location is a fair
and proper one and in the public interest.

Hon. Mr. Granaym: I should not care to see the Board of Railway Commissioners
over-ride what Parliament has decreed after very careful epnsideration.

Mr. Bexnerr: Yet in practice here is what happens in certain cases: Take banks,
for example. The power is given them by statute to amalgamate. The shareholders
approve of amalgamation, the necessary steps are taken, but the Minister of Finance
refuses to give his consent.

Hon. Mr. GraHaM: The Minister of Finance is responsible to the public.

Mr. Bexwserr: It is much more important to have a tribunal that cannot be log
rolled.

Hon. Mr. Granay: We can get after the Minister of Finance if he does wrong.

Mr. Nessirr: I do not think the Railway Board should have the right to nullify
entirely any action taken by Parliament.

Hon. Mr. Puastey: In Section 168 they have such power.

Mr. Neseirr: The Board should have power, of course, to approve of the general
route of a railway.

Hon. Mr. Graray: It would relieve the Minister of Railways of a great respon-
sibility, and perhaps the public would be just as well served, but I do not think that

when Parliament has made up its mind with respest to a certain matter the Railway
Board should be in a position to say “ No, we will not do it.”

Hon. Mr. Pucsiey: Suppose Parliament authorizes the building of a railway,
which may be in the public interest, after very careful consideration. The Railway
Board might say: “We do not think it is desirable. The location is going to inter-
fere with the traffic of other lines, and it is not needed. We will not approve of that
location at all.” The Board would have that power.

Mr. Bexserr: Great powers, under Act of Parliament, are given to tribunals,
but we must always assume that there will be a reasonable exercise of them.

Hon. Mr. Lemievx: Like Dr. Pugsley I believe that Parliament, being supreme,

’

should not surrender its authority. It is not to be supposed that Parliament will ever

pass any Act which would be on its face so absurd as to deserve to be over-ridden by
the Railway Board. We gave the Board powers, and T am one of those who believe
that such powers should be ample powers, so that they might administer the Railway
Act in the public interest; but when Parliament has authorized a Railway Company

to build a line from such and such a point to a certain other point, for the Railway

Board afterwards to say: “ Parliament was wrong and we will put its decision to one
side,” is a pretty severe reflection on the supreme authority.

Hon. Mr. Granay : Do you not think, Mr. Bennett, that giving this absolute power
to the Board would tend to make members, both in the House and in the Railway
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Committee, more lax and more careless than they ought to be. I am afraid there would
be a tendency on the part of members to say, “ Oh, what’s the odds? Why incur this
man’s hostility by opposing his Bill. ILet the Railway Commission look after it and
stop it if there is any impropriety about it.” .

Mr. Benxert: That is such an apt deseription of what takes place now.

Hon. Mr. Granay : But it should not take place.

Hon. Mr. PuesLey: Looking at the past T do not think we can properly reflect
upon Parliament in the matter of railway legislation. On the whole, Parliament has
been pretty careful and no great harm has resulted from the granting of charters. I
do not see avhy, in discussing this matter, one should go to extremes and say, “ We
have not done any good at all.”

Mr. Bexyerr: Had there been a practical exercise of the powers provided for in
this section, this country would have been saved a million dollars a month.

Hon. Mr. PuesLey: I do not agree with that at all.

Mr. Bexxerr: All you have to do is to read the figures and look at the map.

Hon. Mr. PuesLey: I do not believe that any railway charters have been granted
which have been otherwise than beneficial. i

Mr. Bexyerr: I do not think you should say that seriously.

Hon. Mr. PuesiLey: I do not think that we should denude ourselves of all powers.

Mr. Sivcerar: I do not think there is any ground for undue alarm. We have
already conferred large powers upon the Railway Board in the belief that it was in
the public interest. For example, the Board has been given the right to fix rates.
Parliament would still possess that power if it had not divested itself of it. We have
denuded ourselves of a great many powers.

Hon. Mr. Gramay: Consider how far-reaching the granting of such power might
be in effect. Suppose Parliament decided that a’ certain policy was necessary in the
interest of Canadian defence, and some board of strategy were to say: “ No, that is a
bad policy, we will not carry it out.”

Mr. Bexxerr: That is what has happened in England for years.

Hon. Mr. Grauay: The conditions in England are far different from what they
are here. :

Myr. Bexnerr: They have a committee of experts in whom they have vested control
over the expenditure of money. However, Mr. Johnson has made a suggestion which
might meet the difficulties and still preserve the exercise of discretion by the Board,
but depriving it of the power to nullify Parliament’s actions, as suggested by Mr.
Pugsley. If subsection 8 of section 168 were modified, and subsections 4 and 5 of
section 194 remain, then the discretional power would still be vested in the Board, but
the right to absolutely nullify the action of Parliament would be removed. Let me
read subsection 4 of section 194 (reads):—

“4, Where the proposed location of any new railway is close to or in the
neighborhood of an existing railway, and the Board is of opinion that it is
undesirable in the public interest to have the two separate rights of way in such
vieinity, the Board may, when it deems proper, upon the application of any
company, municipality or person interested, or of its own motion, order that the
company constructing such new railway shall take the proceedings provided for
in subsection 1 of this section to such extent as the Board deems necessary in
order to avoid having such separate rights of way.”

That deals with the utilization of existing rights by a new company. Now then, take

subsection 5 (reads):
‘ “5. The Board, in any case where it deems it in the public interest to
avoid the construction of one or more new railways close to or 1a the neighbour-
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hood of an existing railway, or to avoid the construction of two or more new

railways close to or in the neighbourhood of each other, may, on the applica-
tion of any company, municipality or person interested, or of its own motion,
make such order or direction for the joint or common use, or construction and
use, by the companies owning, constructing or operating such railways, or one
right of way, with such number of tracks, and such terminals, stations and
other facilities, and such arrangements respecting them, as may be deemed
necessary or desirable.”

Now, it seems to me those two subsections with the modification of subsection 3 of
Section 168 ought to meet the views of all the members of this Committee.

The CHARMAN: As I understand it, the minister is in favour of the clause as
it stands. '

Hon. Mr. Gramay: I should think the minister would be anxious to secure unan-
imity of opinion, and therefore would not be unreasonable.

Hon. Mr. PuesLey: I suggest that the provision be reconsidered and that Messrs.
Bennett and Johnston be a sub-committee to frame a more suitable section.

The Cramyman: Is it the wish of the Committee that this section be reconsidered

and that Messrs. Graham, Bennett, Johnston and Chrysler be a sub-committee to
redraft it. e

Suggestion adopted.

On Section 190—The taking and using of lands (Crown Lands).

Hon. Mr. Granaym: Is this a new section?

Mr. JonnsTton, K.C.: It is substantially the same as it was before.

Hon. Mr. Granawm: Is this because the right of the Federal authority to encroach
on provincial Crown lands is in question?

Mr. JonxsroN, K.C.: The Dominion Expropriation Act makes express provmon
for the taking of provineial lands. k;

Mr. Bexxerr: The Privy Council has given a decision in this matter. Under
the provisions of this section there is power to take provincial Crown lands.

Hon. Mr. Granay: Suppose this Government granted a Charter and the Board
of Railway Commissioners approve of the plan. Under this Act could the Railway
Company expropriate provincial lands?

Mr. MacpoNgLL: They have no power under this Act to do it, and this Govern-
ment cannot give them such power.

Hon. Mr. Granam: Suppose it were desired to run over some of the lands owned
by the province.

Mr. Caryscer, K.C.: The land is the property of the Crown and not the province.
If a competent legxslatlve authority says that a Raxlway Company can take the land
of the Crown, whether it is vested in the province or the Dominion, you have got
your right there.

Mr. MacpoNeLn: Oh, no.

Mr. Bexserr: A decision was given by the Privy Council in an electric light
case in the province of Quebec about three years ago, as to the power of expro-
priation where the Company had a Federal charter.

Hon. Mr. Grapam: That the Dominion had the power to expropriate lands in

:ﬁe grm;m in the provinces, and could delegate that power to a railway, is that
e idea
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Mr. Besserr: It is the conferring of the right of eminent domain upon the
creature of the Parliament of Canada. Is not that the story?

Hon. Mr. Gramam: The question was raised some years ago when I was in
the legislature of Ontario, and there was quite a clash about it. I was wondering
whether the question had been settled in the interim or whether there was any pro-
vision in this Bill with respect to it.

Section adopted.

On section 200,—Lands taken without consent.
5 Mr. Jonxston, K.C.: The words “Subject to the provisions of the next follow-
ing section” have been added, but that is of no importance. I am asked by the rail-
way Companies to suggest that it should be made clear that where the Railway passes
through a sub-division it may take the whole of any lot laid down upon the sub-
division by paying for it. The railway companies have power under section 205 to
purchase more land than they require, where they can purchase the whole thing on
more advantageous terms. The railway companies say that sometimes people make
plans for sub-division in advance of the laying of the rail, and when the railway
reaches them they may find a man has laid out lots of 150 or 200 feet in depth, and
the railway can only take 100 feet, and has to pay big damages. They say it is
only reasonable that they should be able to take the whole lot in the event of a plan of
sub-division being made.

Hon. Mr. PuasLey: Is it reasonable that the railway company should make a
profit from the rest of the land rather than the owner of the land? I think the
companies should be very well content with the power we have given them.

Mr. Bexyerr: That is not the point. »

Hon. Mr. PuesLey: Yes. They may expropriate the whole lot whether they
require it for a railway or not, and not allow an individual who has foresight,
and lays out his land, believing the railway is going to come there, to derive any
Lenefit.

Mr. Jounston, K.C.: The way it was put to me was this: a lot is 150 feet
or 120 feet in depth. The railway has only the right to take 100 feet for right
of way, leaving a man with 20 feet. The man claims that he has a right to be com-
pensated, not only for the 100 feet taken, but for the damage done the other twenty
feet. He says, “ I am left with 20 feet on my hands which has no value to me at all.”

Hon. Mr. PugsLey: In that case the other 20 feet would not be much advantage
to the railway.

: Mr. Bexserr: It might be to the railway, but not to the individual. That 20 feet
has been a constant annoyance to the municipality, and the question of fences arises,
and I can show you where fences are separated by only 15 feet of land. One fence has
been put up by the municipality for a street front, and the railway has been compelled
to erect the other fence.

Hon. Mr, PugsLey: It seems to me it is not so important that we should give the
railway company power to take more than required for railway purposes.

Mr. Bexyerr: We should give them some power, because the question arises with
us in western Canada. I have had a good deal to do with these cases, and those lot
ends have caused no end of trouble. I think we should cover it by a provision, subject
to the order of the Board.

Hon. Mr. GraraM: Where the lot does not exceed a certain quantity of land, I
think the Company should be compelled to take it.
~ Mr. BexnNeTT: Quite so. P

Hon. Mr. PucsLey: Yes, in the case of a small lot.

 d
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Hon. Mr. GramaM: It creates litigation.

Mr, MacpoNeLL: Give them the power subject to the order of the Board.

Hon. Mr. Gramam: I think there should be power given to the Board to compel
the company to take all the land, or whatever is necessary.

Hon. Mr. PucsLey: There are difficulties both ways. It might be a great hardship
to compel the company to take more land than they needed. On the other hand, a_
company is given very wide powers, however, as a rule, they can make an easy adjust-
ment with the landowners.

Mr. BENNETT: I remember a case which occurred in the heyday of speculation.
It was known that the Canadian Northern was coming through Calgary. A gentleman
acquired half a section and laid it out in lots. When the railway came along it crossed
over those lotsy The lots out there are 150 feet. If crossed them in such a way that

in some instances they would have ten feet cut off at one end and ten feet in another

place, and it was a difficult matter for the arbitrators to settle. Leave it to the Board
to say what they shall take, because now they cannot compel them to take more than
100 feet. -

Hon. Mr. Puestey: Do hon. members not think the landowners would gladly sell
these little pieces?

Mr. Bexnerr: They have to serve a notice in order to expropriate what they
desire to take.

Hon. Mr. Gragam: I had a lot of trouble with the little bits that were left when
I was head of the department.

Mr. BexnerT: These ends increase greatly in value.

Hon. Mr. Puestey: It would be a hardship for the company if you compelled
them to take the whole lot.

Mr. Jonunston, K.C.: T have drafted a proposed clause, which reads as follows:

Where the land required for right of way forms part of a lot laid down
on any resistered plan or sub-division, the railway may, with the approval
of the Board, take the whole of such lot.

Hon. Mr. PucsLey: Or the railway may be compelled to take it.

Mr. Benxerr: T think in the public interest they should be compelled to take
the whole lot.

Hon. Mr. Gramam: Tt looks drastie, but that difficulty arises very frequently.
: '}fr.vCHnysu:n, K.C.: The Holdidge case decides that if it is a bona fide sub-
division before the plan was filed, you have to pay for the lot, but the arbitrators

have to take into consideration the increased value given to the land by the con-
struction.

Mr. Bexxerr: It only touches the part of the land through which the railway
travels. It is all right in this section of the country, but where you have twenty-
five sub-divisions surrounding a city it is a different proposition.

Hon. Mr. Pucstey: There may not be so many in the future.

Mr. Greex: Most of these cases are settled before they ever come to arbi-
tration. TUsually an agreement is reached between the Company and the owners of
the lots. Tt is only the exceptional cases where the arbitration proceedings went so
far that the Board required to sit and deal with them.

Hon. Mr. Granaym: I had trouble with this question. The parties would not go
to arbitration. They seemed to be afraid to deal with each other, apparently. Both
were afraid of arbitration, and they often came to me and asked me if T could not
suggest something. Time after time I did just what the Board is given power to do,
and they both accepted the proposition.
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Mr. Greex: I have seen quite a lot of arbitrations, and I have found as a
rule that the company is more afraid of arbitration than the owner of the lot, and
unless the claim was very unreasonable they were able to reach an agreement.

Mr. Jonsstox, K.C.: Mr. Ruel, solicitor for the Canadian Northern, informed
me that his company was defendant in the Holdidge case.

Hon. Mr. Puestey: If you try to do justice according to Mr. Graham’s idea,
and impose the reciprocal obligation, the railway would much sooner have it the
way it is.

Mr. Curyster, K.C.: To be candid, I think it is better the way it is. If sec-
tion 205 were made compulsory, we would be worse off, and as it stands it affords an
opportunity of settlement, where people are reasonable.

Section adopted.

On section 201, subsection 6,—Deposit with Registrar of Deeds.

Mr. CurysLer, K.C.: The old section as to deposit of plans, deposit when so
sanctioned, deposit of plans, profile and book of reference, ete.; deposit thereof when
so sanctioned with the Board and with Registrar of Deeds. I do not know where
the change is made in this. It is already provided for.

The CuamrMaN: You have no objection to it, as it is.

Mr. Curysier, K.C.: No, except it is not as plain as before.

Mr. Jouxsrox, K.C.: I have the old section before me. It says:

“All the provisions of this Act applicable to the taking of land with the
consent of the owner for a right of way of the railway shall apply to the lands
authorized in this section to be taken”, etc.

And the deposit thereof when so sanctioned with the Board and the Registrar of
Deeds. The provisions making it necessary to deposit plans with the Board and
Registrar of Deeds were excluded. It is now required that this plan shall be deposited.
So what was formerly unnecessary is now made necessary, and it seems it is reason-
able that when they take extra land they should deposit plans. I think that should
stand.

Section adopted.

On section 207—Order of judge may be had.

Mr. JounstoxN, K.C.: The purpose of the alterations in 207 is to make it perfectly
plain that persons who have no legal right to sell must obtain an order from the
judge.

Mr. Curysier, K.C.: Tt is a condition precedent that they should obtain an order.
It seems to be a proper change.

Section adopted.

On section 208,—Limitation of powers to convey.

Hon. Mr. Granam: Section 205 is subject to this one.

Myr. Jounsron, K.C.: Section 205, provides that the company may purchase more
land than is actually required where it can be done advantageously. Section 208
restricts the power of certain persons such as rectors and ecclesiastical corporations, so

" that they can only sell such lands as-the railway absolutely needs. It is manifestly to

prevent them from speculating or selling lands which are vested for a certain purpose,
and they are limited to the necessities of the railways.

Hon. Mr. Granam: They are really trustees.
Section adopted.
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On section 211,—Premature contracts.

Mr. Jouxston, K.C.: That simply requires registration.

Mr. CurysLEr, K.C.: That is all right, except perhaps the provision which says,
“Tf the lands are afterwards so set out and ascertained within.one year from the date
of the contract or agreement”. The question is whether that is the proper date to
start your year from. In other cases you have a year from the filing of the plan.

Mr. Jounston, K.C.: The section is as it was in that respeet.

Hon. Mr. Granam: The Company at one time had the right to take possessiop
of land or give notice that it was going to take possession of land, and then hold it
for two or three years without doing anything. Does this touch that point? .

Mr. Crryster, K.C.: No. You are thinking of revoking your notice of taking
and not proceeding further.

Hon. Mr. PuesLey: When you put in the words, “shall, if such contract or agree-
ment is duly registered with the proper registrar of deeds,” you really do not want the
limitation as to the year. I understand one year was put in to cover cases where the

contract was not registered, where there had been no notice to third party, but if you °

register the agreement, it stands during the life of the agreement.

Mr. Curysier, K.C.: No, that is not the meaning of the section. They go to a
man and say, “We will pay you $100 to cross your land.” Yon settle the price, but
you do not start. This section provides that the agreement becomes void if the lands
are not ascertained within one year. g

Hon. Mr. PucsLey: Where it is registered, the contract itself should govern as
to the time.

Mr, Curyster, K.C.: That covers my point at any rate.

Section adopted.

On section 212,—Rental when parties cannot sell.
Mr. Jonsston, K.C.: Is that not a curious provision? Under section 212, any
person interested in any land if not authorized to sell may agree upon a fixed annual

rent. Do you know, Mr. Chrysler, for how long a term the practice is to take leases
under that clause?

Mr. Carysier, K.C.: No.

Hon. Mr. PuesLey: It would have to be perpetual or for ninety-nine years.

Mr. Carysier, K.C.: I think it varies in evefy case, They could only make this
agreement up to the limit of their power. 3

Hon. Mr. PucsLey: And as a rule the solicitors for the railway company would
make it 99 years, or as nearly perpetual as they could.

Mr. Curysier, K.C.: With regard to Section 208, the administrators would pro-
bably not make a lease for more than one year.

Section adopted.

On section 214, subsection 2,—Company may grant easements, ete.

Mr. Jonnstox, K.C.: This is added for the purpose of enabling the railway com-
pany, when it takes the entire fee simple in the land, to re-grant to the person from
whom they take the land an easement over the land. ‘

Mr. Curysier, K.C.: In mitigation of damages.

Mr. Carysier, K.C.: There was a~question as to the power of the arbiti'ators to

allow anything where that agreement came before them.
Hon. Mr. Graunam: That is quite fair. ’
Section adopted.




e r————EE T

~ to the man’s domicile. I would say that notice must be published in the newspaper

128 SPECIAL COMMITTEE ON\RAILWAY ACT

On section) 216,—Notice of expropriation to be served.

Hon. Mr. Granay: Paragraph C refers to notification that “if within ten days
after the service of this notice, or where the notice is served by publication,” ete.
Under what circumstance is notice by publication sufficient? What kind of publi-
cation is it?

Mr. Jouxsrtox, K.C.: To the board, under a previous section.

Hon. Mr. PuasLey: Suppose the owner were absent and you could not serve
him with notice.

Mr. Curysier, K.C.: The Branch Line section (182) provides for four weeks’
public notice. Is that applicable in this case?

Mr. MacposeL: Notice to the Canada Gazette is of not effect.

Hon. Mr. Graray: Where you are really trying to reach a man there ought to
be notice given in addition to requiring an advertisement-in the Canada Gazette.

Mr. Jonuxsron, K.C.: Section 218 provides (reads):

“If the opposite party is absent from the district or county in which the
lands lie, or is unknown, an application for service by advertisement may be
made to a judge of a superior court for the province or district, or to the judge
of the county court of the county where the lands lie.

2. Such application shall be accompanied by such certificate as aforesaid,
and by an affidavit of some officer of the company, that the opposite party is
so absent, or that, after diligent inquiry, the person on whom the notice ought

to be served cannot be ascertained.

3. The judge shall order a notice as aforesaid, but without such certificate,
to be inserted three times in the course of one month in a newspaper published
in the district or county, or if there is no newspaper published. therein, then in
a newspaper published in some adjacent district or county.”

Hon. Mr. Graraym: I would provide for publication of the notice much nearer

nearest to his last known post office address. The ordinary individual is not known
forty miles from his home, and the notice should be published in a newspaper quite
close to where he resides.

Hon. Mr. Puestey: This is an old provision.

Hon. Mr. Grananm: I know, and I have always taken the ground that the Canada
Gazette for publication purposes was not in the interest of any person except the man
who was legally represented, and whose lawyer would look it up.

Mr. JonxstoN, K.C.: There might be cases where the party was absent, or might
never have had a residence in the county; he might live in England or in the United
States. As it stands, the judge will look after the publication of the requisite notice.

Mr. MacpoNeLL: The idea is to see that the notice reaches the man. Why not
leave that to the judge? You can provide that the judge shall order notice to be
published in a newspaper, or in such other manner as in his opinion will most likely
reach the party in question. Something to that effect.

Section allowed to stand with the understanding that Mr. Johnston submit a
suitable amendment at the next sitting.

Mr. JouxstoN. K.C.: I should like to go back to section 216 and take advantage
of Mr. Chrysler’s presence, because I have some difficulty of approving of the words
“the opposite party.” As the section is now worded it provides as follows: “ Pre-
liminary to proceeding to arbitration to fix compensatlon or damages, the Company
shall serve upon the opposite party a notice.”
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Mr. MacpoxenL: That is very indefinite.

Mr. Curysier, K.C.: It should not be ‘“the opposite party,” but “the owner of
the land.”

Mr. JorxstoN, K.C.: The Act previously said “the party.” It has been inter-
preted, and I believe the English Act has been so interpreted that all parties inter-
ested must be served with notice.

Section ordered to stand until Messrs. Johnston and Chrysler frame suit-
able amendment. All other sections in which the words “opposite party” occur, *
also ordered to stand.

On Section 219—Abandonment and notice where Company decides not to take
lands or materials mentigned.

. Mr. Jom~stoN, K.C.: I have had some correspondence with Mr. M. D. L.
MecCarthy, who desires to address the Committee and has forwarded a long amend-
ment regarding abandonment. I have a letter from Mr. McCarthy stating that he
will be here to-morrow. €

Section allowed to stand.

Committee adjourned until to-morrow.
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MINUTES OF PROCEEDINGS.

House or CoMMONS,
Congmn-zn Room, No. 301,
Wednesday, May 2, 1917.

and amend the Railway Act, met at 11 o’clock a.m.

Graham, Green, Macdonald, Macdonell, Maclean (York), McCurdy, Nesbitt, Sin-
clair and Weichel. ‘

The Committee resumed consideration of the Bill.

At the request of the Executi;re Committee of the Union of Canadian Muni-
cipalities, Ordered, that Friday, May 18, be fixed for consideration of the sections of
the bill affecting cities, towns and villages, particularly expropriation of easements

in section 216 et Seq. and Telegraph and Telephone, sections 867-376 and sections
252 and 358, 254 and 256 ef Seq. :

Ordered, that Thursday, May 10, be fixed for the consideration of the section of
the bill respecting compensation for stock killed or injured on railway tracks.

Section 219 being read, Mr. D. L. McCarthy, of the Toronto Niagara Power
Co., was heard thereon, and the following new subsections 3 and 4 were proposed to

be added to the section. (For these new subsectlons see Minutes of Evidence
herewith.)

The Commiftee then adjourned until to-morrow at 11 o’clock a.m. )
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The Special Committee to whom was referred Bill No. 13, an Act to consolidate -

Present: Messieurs Armstrong (Lambton) in the chair, Blain, Carvell, Hartt, :







MINUTES OF PROCEEDINGS AND EVIDENCE. X

House oF CoMMONS,

TrurspAY, May 3, 1917.

The Committee met at 11.15 a.m.

The Cramyax: It has been arranged to take up section 146 this morning, regula-
tion of stock and bond issues (reads):—

146. Notwithstanding anything in any special or other Aect, or other
section of this Act, no company, whether heretofore or hereafter incorporated
shall, unless heretofore authorized by the Governor General in Council, issue
any stock, shares, certificates of stock, bonds, debentures, debenture stock,
notes, mortgages or other securities or evidences of indebtedness payable more
than one year after the date thereof or issued otherwise than solely for money
consideration, without first obtaining leave of the board for such issue.

2. The board, as it deems the circumstances warrant, may refuse, or may
grant, leave for the proposed issue, or may grant leave for such part thereof as
it is satisfied is reasonable and proper, and may in any case impose any terms
or conditions it may deem proper, and may, if it deems the circumstances war-
rant, specify a price below which such issue shall not be sold, and may specify
the purposes for which the proeeeds of the issue are to be used, or may provide
for the application of such proceeds to such uses as the board, by subsequent
order shall specify, and may order that such proceeds shall be so deposited or-
dealt with as the board may direct, and may require an accounting to be given
for any such proceeds.

3. No leave or order of the board under this section shall be deemed or
taken to constitute any guarantee or representation as to any matter dealt with
therein, or to preclude the board from dealing as it may deem proper with any
question of tolls or rates. (New.)

Mr. MacLeax (York) : Will Mr. Johnston explain what was in the old law?
Mr. Curysrer, K.C.: This section is all new. y

/

- Governor in Council to the Board of Railway Commissioners.

Mr. MacLean: The law is much more explicitly stated. They could have done
anything under the old order. :
Hon. Mr. Granam: When a company wanted to issue any new securities, speak-
.~ ing generally, they applied to the Governor in Council and had to show cause why
they should be allowed to do so. Then an Order in Council was passed giving them
- permission. In this case your suggestion made originally, I think, in the House of
Commons—I fancy it is the policy adopted on the other side of the line—was that
before a railway company was allowed to issue any new securities they had to get the
periission of the board. In the United States, I think, the permission of the Inter-
state Commerce Commission is required.
Mr. MacLeax: Does not the Canadian Pacific Railway issue securities without
the consent of anybody by reason of something in their original powers?.

allows them special privileges.
Mr. MacrLean: I want to know if that is coming to an end.
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Hon. Mr. Gramaym: This section transfers the power hitherto exercised by the

Hon. Mr. Grasam: There may be something in their original charter’ which
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The Cuamman: I understand that representatives of the various railways are
present this morning, and if it is the wish of the committee that they should be heard
I will call upon Mr. Biggar, general counsel for the Grand Trunk Railway.

Mr. Macpoxatp: Who drafted this section?

Mzr. Jounston, K.C.: That section appears in that form for the first time in Mr.
Price’s draft. Mr. Price was instructed by the minister to prepare this Bill. This
section is a radical departure.

Mr. Macrean: I think the Railway Commission had something to say in"the
drafting of it.

The Cuamymaxn: Sir Henry Drayton is present, and will speak latér.

Hon. Mr. Granam: As a matter of fact, I think my hon. friend from South
York (Mr. Maclean) was the first man to bring it up in the House.

Mr. Macreax: I know. &

Mr. Nessirr: The purpose is to transfer the power of Parliament, represented by
the Minister of Railways, over to the board, is it not?

Mr. W. H. Bicear, K.C.: I happen to be here only by accident, because it seemed
to be understood last night that this section would not be taken up to-day, on account
of the enforced absence of Mr. Beatty, General Counsel of the Canadian Pacific Rail-
way, whose company is more interested in the section than we are. Mr. Beatty had
to be in Montreal to-day and could not possibly be here. B

Mr. NesBirT: Something was said about his inability to be here.

The Cuamman: Yesterday this clause was arranged for.

Mr. Bicear: There was some different understanding last night. I am quite
prepared to state the objections of the Grand Trunk Railway, but thought it might
be better that the views of the Canadian Pacific Railway should be expressed at the
same time.

Mr. MacLean: How does your company issue:stock?

Mr. Bicear: Our stock is all issued under special Act of Parliament.

- Mr. MacrLean: Is there a special Aet for every company?

Mr. Bicear: We only issue one class of stock, that is Grand Trunk debenture
stock. Every time we require to issue more stock we come to Parliament and get a

- special Aect, which provides the amount that shall be issued, and provides further

that the Act shall not come into force until the shareholders approve of it, the share-
holders being the holders of the present stock of that same class. This new section
means, so far as we are concerned, that you are going to transfer from Parliament
to the Railway Board the right to say how much we shall issue and how we shall
issue it.

Mr. Macreax: How about your subsidiary companies?

Mr. Bicear: We have no more subsidiary companies in Canada; they are all
merged in the Grand Trunk, the Canada Atlantic being the last one to be merged.
As T say, every issue of this stock ranks pari passu with stock issued under similar
conditions and legislation for the last fifty years, and that Act does not become
effective, and the directors cannot issue that stock until the present holders agree
and say for what purposes the proceeds of the stock will be applied. We feel that
Parliament can control in our case the amount we shall issue and the terms upon
which we shall issue it, and we think further, so far as the application of the proceeds
is concerned, that our directors, our operating heads, our traffic heads, the managers
of the road, all of whom are in constant touch with the property, are better qualified
to say how that money shall be expended even than the Board of Railway Commis-
sioners. If these powers are transferred to the board they would call our officers
before them, hear their views, and probably act accordingly.
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Mr. MacLEan: Suppose, Mr. Biggar, cases should arise in Canada, as they have
in the United States, by which great railway systems have been looted by an impro-
per issue of stock carelessly authorized. Would it not be a good thing to have some-
body responsible for the issuing of the stock and the disposition of it and to see that
it went to the purposes of the undertaking?

Mr. Bicear: Parliament has that power to-day.
Mr. MacrLeax: I know it has.

Mr. Biccar: The difference is this: in the United States railvivay co'mpania are
not incorporated by special legislation as they are here; they are simply incorporated
by filing a memorandum of association.

Hon. Mr. Graaam: As is done here under the Companies Act.

Mr. Bicear: They do not go to Congress to get their rights. In every Act that
Parliament passes there is a limitation put upon the bond issue, and the capital is
fixed. It may be in time past that Parliament might have been too liberal in granting
bond issues, but you cannot cure that by this legislation.

Mr. Macreax: Haven’t similar powers been given to the Interstate Commerce
Commission in the United States?

Mr. Bigear: No. My understanding is that the committee appointed by Congress
reported against this proposal, and advised that power be not given to the Interstate
Commerce Commission to regulate the issue of securities. In some of the states of
the Union they have that power.

Mr. MacrLeaN : There is a national proposition to that end before Congress.

Mr. Bicear: It was referred to a committee and that committee reported adversely.
In some of the states they have that power, but not in the majority of the states. In
some of the states that power is exercised arbitrarily, and it is the practice to collect
a tax upon each issue of bonds. That is the case in Michigan and in Illinois. You
have to go to the State Board and get their approval before you can issue any securi-
ties, but they make you pay a heavy tax for issuing them. That is not proposed here.
One of the chief reasons why these states have passed that legislation is that they
may receive a considerable income as a result. In our case we cannot issue a dollar
of stock—there is only one class of stock we issue—without coming to Parliament
and getting a special Act limiting the amount. So far as the expenditure of the pro-
ceeds is concerned, we think we, the owners of the property, are quite as capable of
saying how it shall be expended as the Bailway Board. .

Mr. MacpoNeLL: Notwithstanding that the special Act authorizes the stock and
debenture issue, that continues to be so under section 146, which, in addition, imposes
the obligation of going to the Railway Board. Tt says: “ Notwithstanding anything
in any special or other Act.”

Mr. BigBar: The Railway Board would tell us, for instance, how we would have
to spend our money. Surely the men in charge of the property are capable and
competent to say how it shall be spent to the best advantage in the interests of the
shareholders. Furthermore, it provides that we shall not fix the limit or the price.
I think there is a letter—the committee may not have received it yet—from Mr.
Smithers, chairman of our board, in which he says that in many cases he has been
able to go on the London Exchange and in half an hour sell five or ten million dollars
of this stock. How could he cable out here and have the approval of the board as to
price? It happens at opportune times that you can sell stock to great advantage in
that market. That opportunity may be lost between the afternoon and the morning.
What object is there in fixing the price in our case, and what particular object is it
to say how we shall spend our own money?

Mr. Macrean: The board need not exercise their power. They may say: “ We
will allow you to issue it at what you can get for it.
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Mr. Bicear: We have to get their approval.\‘
Mr. MacLeax; Of the price?

Mr. Bicear: Yes.
Mr. MacreaN: The board may tell you: “ Do the best you can, finance yourself.”

Mr. Biccar: But how can we dare sell it at a certain price, without first obtaining
the approval of the board?

Mr. MacDo~eLL: This gives the board very great power.
Mr. Nessirr: It just changes from Parliament to the board.

Hon. Mr. Graram: Do .you think on the whole, speaking generally, that we have
arrived at that period, if we ever would arrive at it, when Parliament and the Govern-
ment ought to divest itself of all these powers and give them to somebody else?

Mzr. Biear: It simply comes down to that, as far as the Grand Trunk is concerned.
You are transferring the absolute control of our stock from Parliament to the board.
That is what it amounts to.

Hon. Mr. Gramaym: Personally, T am not afraid to take my share of the responsi-
bility in regard to these things. Of course, it is an easy thing to go along the lines
of least resistance and divest ourselves of authority and save any trouble by handing
it over to a board. No matter how able the board may be, what advantage would it
be to the country, the shareholders or anybody ?

. Mr. MacLeaN: I casually looked at a summary of Mr. Smith’s report this morning
in regard to the railway situation of Canada, and he recommends the formation of a
new company, which shall be governed by some body in the matter of securities.

Hon. Mr. Grauayx: He recommends that for somebody else’s railway, and not his
own.

Mr. Macrean: Yes, and we have had experience of Mr. Smith and his associates.
I think the railways of Canada ought to be governed in the light of the experience of
the United States. The men in charge of the different systems of railways in the
United States have been plunderers of their own railways, and have looted them, and
the worst examples in the world are in connection with probably the Rock Island-and
the Hartford and New Haven roads. The exposures in regard to these roads have been
‘s0 bad that there has been a demand in the United States for a change. Some of the
companies Mr. Smith has been associated with have been exploited in regard to their
finances and stock in a way that the public should be protected against. We have seen
a good deal of that here.

,Mr. NesBirr: In those cases did they have to go to Congres for approval of their
proposals ?

Mr. MacLeax: I do not care where they had to go. The public should be protected.
These men went where they liked and issued what stock they liked, and exploited the
public. The railway situation in Canada to-day has been aggravated, in my opinion,
by the.free and easy way in which the Canadian Pacific has been allowed to issue stock
—stock that now commands 10 per cent,. They get 10 per cent dividends on that stock,
whereas a great deal of the money requirements of the Canadian Pacific might have
been met by the issue of bonds bearing probably 4 per cent. -They have a debenture
stock, I believe, of a low rate of interest. There should be somebody who would be
authorized to say how the road is to be financed, whether it is to be by stock or whether
it is to be bonds. Let me point out something that has happened recently in con-
nection with the Canadian Pacific Railway. It is an absolutely Canadian railway.
The purposes of the undertaking are for the benefit of Canada, and yet the control of
that railway might pass out of the country. If there is an excessive stock issue the
control is likely to be out of the country. If you keep your stock issue down and sub-
stitute bonds, there is a much better chance of the control of the railway, the purpose
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of which happens to be for the benefit of Canada, being in Canada, but if you are
going to have a great issue of stock the control might not remain in Canada.

Mr. NesBitT: Where does the difference come in, whether you issue stock or bonds,
in regard to the control ?

Mr. MacLeaN: My contention is that if you are going to have private corporations
run our railways, the stock issue ought to be small, and, if possible, held in the country.

Mr. CarverL: Is it more liable to be sold in the country than outside, if the stock
issue is small?

Mr. MacrLEax: Yes, you can appeal to the patriotism of the country.
Mr. CarveLL: Not when it comes to a matter of dollars and cents.
Mr. Nessrrr: It peters out, when it comes to dollars and cents.

Mr. MacLeax: When the stock issue was small it was very easy for the country to
retain control of its own railways, but the control of the Canadian Pacific Railway, by
reason of its large stock issue, has passed out of the country, when it should be kept
here. Of course, you can take it over to-morrow, as a war measure, but then you raise
a large question of the over issue of stock.

Hon. Mr. Granay: Granted that all you say is correct, do you think this board will
exercise better control than the Governor in Counecil, who is responsible directly to the
people?

Mr. Macreax: I would think so, yes, because the control in the past has not been
good.

Hon. Mr. Grasam: The conditions are changing all the time.

Mr. MacLean: There has been a recklessness in the issue of stock, as to the
character of stock and as to the control of it, and there is a question as to whether all
the securites haive beeen applied to the purposes of the undertaking in the best way.

Mr. CarveLL: We were trying to get information from Mr. Biggar. Would you
object to hearing him state why he would rather go before the Governor in Couneil
for these things than go before the board?

Mr. MacLeax : T would be only too glad.

Mr. Carvern: That is the real question at issue.

Mr. MacLeax: No, the real question at issue is the interests of the nation, and not
the views of the Grand Trunk.

Mr. CarveLL: The question is in regard to the authority to authorize the issue of

stock and bonds, whether it should be the Board of Railway Commissioners or the
Government.

Mr. Macreax: That probably is the issue. This'is not quite my proposal, but I
did present the question in the House as to whether there should be a control of these
stock issues. I think this not only partly meets the ends I had in view, but it embodies
the w:sdom, or lack of wisdom, of the Board of Railway Commissioners. I think this
section is drafted on the lines of public interest. Sir Henry Drayton is here, and I am
going to ask him to enlighten us. 4

Hon. Mr. Geanay: What would you think of the point raised by Mr. Biggar, as
to the power of this board to regula'w the price of stocks? 1 think the Governor in
Council has never regulated the price at which the securities are to be sold.

Mr. MacLeaN: Of course, there could be an improper exploitation of that security.
I do not say there would be, but there should be a check on it. 5

: Mzr. Carvers: You think there might be melon cutting?

Mr. MacLeax : There have been a good many melons cut in this country, lmt not on
the Grand Trunk, T regret to say. 1 am sorry, but that fine old system, the Grand
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Trunk, has not been cutting melons, and perhaps it is because the head office is a long
way from Canada.

Hon. Mr. Grauam: I think it is because it has to draw that third class rate car
of yours.

Mr. MacLEAN : That was a good thing. It was put on, but the people who lived in
Brockville and along there did not want to exercise their right in regard to it.

Hon. Mr. Granaym: We do not use third class cars.

Mr. Macrean: T read of some ex-ministers going across the continent in a private
car, and they enjoyed it, but we are getting away from the issue.

Hon.' Mr. Grauanm: Mr. Biggar raised an objection which to me looks like a real
objection in regard to fixing the price. Any person who deal in securities, particularly
of a railway company, may have a chance on a certain day to dispose of them. Cir-
cumstances may arise by which a person can dispose of his securities at an advantage;
but if he has to wait to get authority at long range, he will be at a great disadvantage,
and he will be just at the disadvantage the Grand Trunk is under at this end of the
road. They might have to vary the price half a point to meet the requirements. What
would you say as to that?

Mr. MacLEAN: T have gone to the bank to get money at a time when I could use it
to great advantage, but they would tell me, “We will have to take time to look into it.”

~  The Cuamymax: I suggest that we hear from Sir Henry Drayton and the railway
experts. They might lay their suggestions before the committee.

Mr. MacLeaN: I would be only too glad to listen, but so far I have been asking
_questions.

Mr. CarviELL: I am very much in sympathy with you.

Mr. MacLeax: I am favouring this clause.

Mr. Carvers: I would like to hear some argument to the contrary.

Mr. MacLeax: Let us hear the companies’ views on the clause. I would be only
too glad to have Mr. Biggar proceed with his statement.
© Mr. Bicear, K.C: I have not much more to say. I think it was 1884 the Act was
passed authorizing the company to issue this class of debenture stock. It is really a
mortgage on the property. The holders of that stock have votes just the same as the

_other stockholders, and they control the company to-day.

Mr. MacpoxeLL: Will you inform the committee what regulation or supervision is
now exercised by the Governor in Council over the sale of stock or bonds, and as to the
use of the proceeds?

Mr. Bicear, K.C.: As far as we are concerned, there is no control by the Governor
in Council. Once we have special legislation passed through Parliament, and that is
approved by the holders of the stock with which this is to rank pari passu, we can
then sell the stock at the best price possible, as we naturally do, and utilize the pro-
ceeds in the best interests of the company, and as far as the Grand Trunk is concerned,
as I said before, it is practically controlled by debenture stockholders. They own and
control it, and not a dollar of that stock, notwithstanding that Parliament gives
luthonty to issue aditional debenture stock, can be sold until the shareholders who
rank pari passu with the new issue say, “Yes, it is in the interests of the company that
we put out this stock and use the proceeds in the improvement of the property.”

Mr. Sixcram: Would you be better satisfied if the control were placed in the hands
of the Governor in Council rather than the Railway Board?

Mr. Bicaar, K.C.: If you give the board control it will hamper us in our disposi--
tion of the stock and the utilization of the proceeds.

Mr. SivoLam: Would the Governor in Council hamper you just as much?
A ‘ >
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Mr. Bicear, K.C.: He does not interfere with us at present. Of course, until he
approves of the Act of Parliament we cannot issue the stock at all,‘ but once he approves
of it, and our shareholders approve, then our directors are authorized to sel} th‘at stock
to the best advantage. If they do not, the shareholders soon raise obJect.lon and
criticise the.action of the directors, and if we do not use the proceeds for the improve-
ment of the property, the directors are called upon to explain.

Mr. CarveLn: I suppose it was the intention of Parliament that somebody must
exercise this control and state the conditions under which the stock should be sold
and the proceeds distributed. Would you have any preference as between the Governor
in Council and the Railway Board?

Mr. Bicear, K.C.: Personally I do not see any diﬂi‘ As T said before, the
Governor in Council would be influenced by the managers of the property. I think
the board would be influenced likewise. I would ask: Who is there on the staff of
the board who is as competent to say how that money shall be spent in the interests
of the company as the heads of the various departments of the railway?

Mr. CarverL: Your principal objection is that they should take control of the
issue of the company’s stock ?

Mr. Bicear, K.C.: Yes.

Mr. MacrLeax: The question is whether there should be some control or no control.
Mr. CarveLn: I am trying to get Mr. Biggar’s point of view.

Mr. Bigear: We have not issued any other class of stock the last twenty-five
years. This is the only eclass of stock the Grand Trunk issue, and it sells to advan-
tage in England. It is a very popular stock there, and every issue of stock has been
taken up by the holders of previous issues. First of all, if our directors authorize an
application to be made to Parliament for an Act giving the company power to issue
25,000,000 of that stock, and Parliament says it is proper, and the shareholders say it
is proper, we let the new issue rank with the old stock, and trust to the directors to
spend it in the interest of the company, and what can the board do more than the
directors and shareholders, to see that the money is properly spent? The board may
fix the price. We can only sell that stock in England, ail they may fix the price
that we are to sell it at. I am not romancing or drawing on my imagination when I
tell you that time and again our debenture stock has been sold in half an hour, mil-
lions of it. At just the opportune moment, Mr. Smithers, our chairman, who is in
close touch with the financial situation over there, seizes a favourable opportunity to-
o to some brokers and perhaps in ten minutes sells ten million dollars of that stock
at a good price.

Mr. MacLeax: Are dividends paid on that stock?

Mr. Bigear: That stock pays four per cent dividend and has done so for years.

Mr. MacrLean: Have dividends generally been paid on the stock?

Mr. Bicear: Always, because it is a statutory first mortgage on the property.

Mr. MacLEaN: And have the stockholders a voice in the administration of the
company ?

Mr. BicGar: The holders of that stock practically control the Grand Trunk
, today. They have a voice in the administration of the company and they can control
the meetings of the shareholders or the whole policy of the company.

Mr. MacrLean: Do they sit in common with the common shareholders ¢

Mr. Bigoar: Yes, certainly. They have twice the voting power that the common
shareholders have.

Mr. Macrean: And you say that the dividends have been paid on this stock even
though there has been a falling off in the maintenance of the road ?
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Mr. Bicear: That stock ranks in priority over every security issued by the Grand
Trunk, with the exception of some debenture stock which was issued by the Great
Western. iy

Mr. MacLeaN: And this stock takes priority over even the necessities of the road?

Mr. Bicear: It comes next after working expenses.

Hon. Mr. Granaym: Is there any person here representing the C.P.R.?

The CuamMax: I understand that Mr. Chrysler is acting in that capacity.

Mr.-CurysLer, K.C.: T appear for the C.P.R. and the other railway companies,
but I expected that Mr. tty would be here this morning, and it was so arranged
yesterday. He did co ttawa but was unexpectedly recalled and had to return
to Montreal this morning. I would like to have the position of the C.P.R. in regard
to this matter further considered, if the committee think this section ought to be
passed at the present time. I am not competent to discuss the financial features of the
question because I have not been instructed, but it seems to me the section can scarcely
commend itself to the consideration of the committee for reasons which are apparent
upon its face. If the committee will look at the wide scope of the language in the
first two lines: It provides that notwithstanding anything in any special, or other
Act, or other sections of this Aet, any company whether heretofore or hereafter incor-
porated, shall, unless heretofore authorized by the Governor General in Council, issue
any stock, shares, ete., without first obtaining leave of the Board for such issue. Might
I state the number of things that are required before we get any clear idea of what
that means, the wording being ambiguous. The ordinary charter, apart from any of
the usual clauses which may appear in the charters of the larger companies like the
C.P.R. and the Grand Trunk, for a hundred-mile railroad, authorizes the company to
issue stock. The very first thing it says is that the company cannot organize, cannot
proceed to do any business whatever, until it has issued a certain amount of the stock
which is mentioned in the section which we have been dealing with,—I think it is
25 per cent subseribed and 10 per cent paid up. Now, there is the authority of Parlia-
ment to issue stock, I am not talking of bonds. So you have, in the case of a new
company, a condition of its existence made by Parliament that it shall issue stock.
Why should that company, for instance, go to the Board of Railway Commissioners
and ask if it may issue stock. As to a case of that kind, this seetion is meaningless.

Mr. MacLean: To me these words have a meaning with respect to the C.P.R.

Mr. Caryster, K.C.: You have got to deal with the section as it stands.

Mr. MacpoNarp: You are not confined to the existing three big railways.

Mr. Curyscer, K.C.: This section is applicable to all railways and to all cirecum-
stances of companies, otherwise, I contend it should not be adopted. Then take the
next case. The railway company has authority under its Special Aect, to issue stock
—1 am still confining myself to stock—and this section proposes that notwithstand-
ing that authority which the company has and upon which its financial arrangements
have been carried on perhaps for years, it shall not issue that stock unless some other
authority grants the right to issue it. In that respect you abrogate the Acts of Parlia-
ment and the transactions that have taken place under them. The member for East
York speaks of the C.P.R. As I said at the outset, not being conversant with the
financial side of the question I am not prepared to offer any criticism, but there you
have a railway chartered thirty or more years ago, with power to do certain things. If it
has not got the power to do something it wants it has only got to go back to Parliament
for it. That is a question for the consideration off Parliament and Parliament may
impose any conditions it likes. But you are dealing here with existing powers to issue
stock. I am using the word “issuing” because issuing includes the whole of the
operation, includes the making of the necessary by-laws and the getting of the sanc-
tion of the shareholders and directors. But that is not really issuing the stock. The
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stock is not issued, in the complete sense of the word, until it is sold.. Now you pro-
pose that at any stage the operation cannot be completed, although sanctioned twenty-
five or thirty years ago by Parliament, unless it obtains the sanction of the board,
which sanetion the board, of course, may refuse. The board has the right to refuse
because this section does not mean anything unless the board may do so.

Then take the wording of the first part of the section, “Notwithstanding anything
in any special or other Act, or other section of this Act.” You propose to compel the
person who has to consider the question of the validity of the securities to see whether
the authority given under any other section is invalidated by this section, and at what
stage of the process of issuing stock it becomes invalid. Some of the companies may
have issued stock in one sense of the word. That is to say, they may have the bonds
completed, the mortgage completed, the sanction of the shareholders completed, all the
steps under the Act which apply to them until this Aet comes into force completely
effective, but if they have not sold them does this Act apply? Is it intended to apply
to the selling of securities which are to-day in the coffers of some one of these com-
panies? The language of the section is wide enough to apply. I mean in the second
subsection, which says that the minimum price must be fixed by the board, applies
to unissued, unsold securities which are now in existence, which are authorized by
Act of Parliament and sanctioned by all the clauses which that Act of Parliament
applies to it. Mr. Biggar tells me the Grand Trunk is in that position to-day; they
have securities which have been authorized and issued but are unsold. It is to that
transaction Mr. Biggar was referring. Of course, the right to create—if I may use
that word which is more explicit perhaps—securities, may be carried into operation
long before the issue is completed by the sale to the publie, but this section stops the
very last step.

Now, as to bonds, debentures and debenture stock, these are all authorized by
Act of Parliament. The member for East York says, “They do differently in the
United States.” They do differently in the United States in some respects. Their
Act is very different, if I may say so. I know of no legislation in the United States
which compares with what is to be found in the Canadian Railway Aet with respect
to control over railways. :

Hon. Mr. Grasmam: Hear, hear.

Mr. CurysLEr, K.C.: T have the report of the investigation by the Inter-State
Commerce Commission into the New England railways, but unfortunately neglected

to bring it this morning. That report deals with this very subject and it points out

the laxity which has prevailed in the granting of charters and the control of stock
issues in the United States, but it is pointing to a state of things which as far as
I am aware, does not exist, and never has existed, in Canada, and certainly does not
exist under the present Railway Act. I do not think it is proper that the railway
companies which have legitimately followed the requirements of existing legislation
should be penalized because of irregularities which have existed in a foreign country.
Because that is what it means; we have had no such frightful examples in Canada
as Mr. Maclean has pointed out. ek

Mr. MacLeax: Let me ask you a question: suppose stock is issued at a premium
and it is limited to existing shareholders? Did you ever hear of melons being cut in
this country?

Mr. Curysier, K.C.: T do not understand that is cutting a melon at all. K

Mr. MacLeaxN: Not when the stock is issued at a lower price than the public could

ﬁeg dit for, or than it would bring at public sale? That is cutting a melon for the share-
olders. o

Mr. CurysLer, K.C.: It does not do anything of the kind.

Mr. Nessirr: Speaking of"melons, what” about the last stock =old by the C.P.B.btr -
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Mr. MacrLeax: My question with respect to preference given to shareholders
remains unanswered. 5 3

Mr. Nespirr: If you deal very much with the stock market you must know that
you cannot tell in the morning what the price of stock will be at night.

Mr. Macreax: I know that, and a great many other people know.

Hon. Mr. Granaym: The C.P.R. is not cutting any melons now.

Mr. MacrLeax: There is a time when this stock can be sold, and somebody, in the
publie interest, ought to fix what it should bring.

Mr. NesBirr: Who is the sagacious man to whom you are going to entrust that
duty?

The CHamMax: If you have no further questions to ask, Mr. Maclean, Mr.
Chrysler may continue.

Mr. MacreaN: T am quite willing to hear Mr. Chrysler, but he referred to me and
I came back with a reference to him.

Mr. Curysiter, K.C.: I do not want to follow the-discussion with reference to
the stock of the Canadian Pacific Railway or any other railway farther, but 1 dis-
pute entirely the premises which are invelved in Mr. Maclean’s contention with r_egard
to the issue of stock and the premium thereon not going to the company. The issue
of stock 1o the shareholders of the company in preference to the public is the proper
method of issuing the stock, because the shareholders are the people who own the
company. The proposed additional stock is the property of the shareholders, not the
property of the public.

Mr. MacLeaN: But there is a duty to the public.

Mr. CurysLEr, K.C.: In what way?

Mr. MacrLeaN: There is a duty on the part of the corporation to the public
in connection with the franchise.

Mr. Curvysier, K.C.: I beg your pardon, Sir.

Mr. MacLeax: I am glad to hear the Canadian Pacific Railway say that, it
throws a great light on the questlon—that there is no duty to the public on the part
of the corporation.

Mr. Curyster, K.C.: I did not say so. I said there is no duty to the public to
give to them the shares in preference to the sharehglders, if they are paid for at the
proper price. There is nothing that gives ground for the theory or contention that
Mr. Maclean is now putting forward; there is nothing that contains anything about
the principles that Mr. Maclean is speaking for, in the first place that the shares
should be offered to the public in preference to the shareholders, and secondly that

- they shall be sold at par. There is no question of issuing them at a discount in the

cases of which he is speaking. Stock cannot be sold at a discount, under the Railway
Act. Bonds may be, and it may be proper that some authority should say that
bonds should not be sold at a greater discount than so much.

Mr. MacpoNaLp: Is that the situation to-day, that you cannot dispose of the
stock of a railway company below par?

Mcr. Carysier, K.C.: It has to be paid in full, either in cash or property.

Mr. MacponaLp: With regard to the stock, there is no regulation with regard to
the price at which it must be issued.

Mr. CHnYlLRn, K.C.: The stock must be paid for in full, it may be issued at a
premium, that is another questxon Bonds may be issued at a discount, and it is for
Parliament to say, when giving authority to issue bonds, whether the limit of the

Mr. MacpoNaLp: Bonds have to be sold at what you can get for them.
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) Mr. Curyster, K.C.: And the discount may be so great that it may be extrava-
‘L gant to sell them at that price; but, within certain limits, bonds are usually sold .at
' a discount. ~

‘ Mr. MacLeax: Was the C.P.R. stock paid for at par?

Mr. Carysier, K.C.: That is another question.

Mr. Jonnston: If it is not paid for at par, the shareholders will still be liable
: in case of winding up. i
o Mr. Biccar, K.C.: I think there is legislation authorizing the issue at a certain
'+ figure which is less than par.

S Mr. CurystEr, K.C.: T am speaking of the legislation before us to-day, in the
! Railway Act. I think I have nothing more to say, except that if Parliament desires
| to impose a restriction with regard to the issuing of securities it should be confined to
| bonds, debentures, and debenture stock. Hitherto the determining of the amount of
securities to be issued has been made by Parliament itself, and when you have the
proper authority for issuing that stock and the amount to be issued has been deter-
mined it seems to me that it is not necessary to require the railway company then to
. consult the board as to price at which those securities shzﬂl be sold.

J Hon. Mr. GrasaM: You might perhaps give the committee a little light on the
i provision of the law at present, where the company applies to the Governor in Coun-
L eil for authority in eertain cases.

{ Mr. Curyscer, K.C.: T am glad you asked the question. I did not expect to have
. to speak on that peint to-day, but my idea is that that power is exercised under the
'~ authority of special Acts of Parliament which direct that the Governor in Coungil -
= shall authorize certain things, and the general Act says nothing about it.

Mr. SivcLar: Do you object to all control in this matter, either by the Governor
in Counecil, or by the Board?

i Mr. Carysier, K.C.: No, but this is a complicated matter, the control of which
I spoke, and of which Mr. Graham was speaking just now, is all right in many
cases where the company goes to the Governor in Council for authority to issue securi-
ties, and it is a proper control, it depends upon circumstances. It may be all right
in the case of a large company with a large issue, and it may be inappropriate in the

.~ case of a small company. I think it is a matter to be considered and dealt with in
the Special Act.

H The CuHamMan: T notice we have with us this morning Sir Henry Drayton,
L; Chairman of the Board of Railway Commissioners, and the committee will be glad
to have his views upon this subject.

i Sir Henry Drayrox: Mr. Chairman and Gentlemen,—So far as the idea is con-
- cerned, if it ean be worked out, it is a splendid idea, if we were starting out with
a virgin territory, and with a clean sheet to commence with, I should say it is the
. Droper thing to do. The underlying principle is a simple one, and that is that every
- dollar which can be got by the sale of securities of any kind ought to be got, and that
~ dollar ought to go into the treasury of the company. That is the idea, that is the
~ underlying prineciple and it is the idea which is put into form in this legislation. It
- is an idea which, at first, entirely commends itself to me. But since the matter was .
~ first brought up, we have looked into the question of what has been done in the Ameri-
~ can States, where it has been a matter of experiment. I am sorry to say that my
- time has been so much taken up that I have not been able to bring down any very
: definite information, but, T understand, speaking subject to correction, that the com-
- mittee dealing with this subject in the United States Senate have come to the con-
~ clusion that the proposed legislation is not enforceable. They have come to the con-
clusion as a result of the experience of what has already taken place in some of the
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States of the Union where the law has been in effect for a year or two. There have
been a good many inquiries held in connection with it, if I remember rightly, and
when Senator LaFollette first brought the matter up, some four or five years ago, they
were very strongly in favour of it. At that time the Government here, or perhaps I
should say, the Department of State here, also started an inquiry into the same sub-
ject, and the matter was in the hands of Mr. Mulvey, the underlying idea being that
this same principle should apply not only to railway companies, but to all corpora-
tions. Mr. Mulvey went into it and made a long report. Senator LaFollette, of Wis-
consin, in his correspondence with Mf. Mulvey has changed ground, and now says
that the principle showld not become law. To-day I am opposed to the principle,
upon the very simple ground that here in Canada we cannot fix railway rates on the
basis of capitalization; there has been watering, there is no doubt about it. And it
seems imposible that rates should be fixed on the basis of capitalization. We fix rates
here on the basis of value and service, and all the surrounding conditions. It is
imposible to enforce this legislation.

Mr. MacLeaN: Not even where the widows and orphans are concerned.

Sir Hexry Drayron: Not even where the widows and orphans are concerned;
it is impossible in fixing rates to have regard to capitalization. This takes from the
board the right to fix rates, but the board ought, under this Aet, to make up their
mind as to what moneys should be obtained, to what purposes these moneys ought to
be put, and at what price the securities ought to be issued. Now, if the board does
that, and if that board, exercising that honest judgment, have come to that con-
clusion, it is put in this position that, so far as the board is concerned, the board
must and ought, in all honesty, so to regulate the rates so that the securities to which
they have given their approval will receive a proper revenue. That is the position.

Take the Grand Trunk Railway Company. It has a capitalization of over
$100,000 per mile, while the average cost of railways in Canada is $60,000 per mile,
and we have many railways in Canada which have not cost $30,000 ‘a mile, and, in
some parts of the country where construction is very expensive, we have railways
which, properly and necessarily, cost $110,000 per mile. The Grand Trunk Company
has a very great capitalization. Now, on what basis, on what right basis, can the
board approach the question of settling Grand Trunk rates, having regard not only
to their old capitalization, but to the new capitalization? Everything would have to
be considered because of the new capitalization and the new standard, and the ques-
tion can only be considered having due regard to the earning powers. The history of
the experiments in Massachusetts——

Mr. CarveLL: Before you go on to that, supposing a provision of this kind had
been inserted in our statutes fifty years ago, do you think the Grand Trunk would
have had a capitalization of $132,000 a mile?

Sir Henry Dravrox: I do not think so. I cannot say whether I am right or
wrong in my opinion, because it is a matter of many years ago, but I would doubt
very much if that amount of money was actually put into the stock.

In Masachusetts the first public control of the issue of securities was given in the
Act of 1870 and, by the Act of that year, it was provided that any increase of capital
stock of corporation should be sold at public auction at not less than par for the
benefit of the corporation. This continued until 1893, and, of course, under the old
rule, it meant that shareholders, as in the case of the C.P.R., would get stock worth
$200 for $100, and that $100 premium was not put into the treasury of the company,
but went into the pockets of the shareholders, so that agitation arose in Massa-
chusetts for a change in the law, which came into effect in 1893. Now the Boston
and Maine Railway was a strong road at that time, and the stock was sold at a round
$200, and in that year it was paying a very substantial dividend. The principle
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involved in the new legislation was that any market value over and above the par
value of the security of the corporation went into the treasury of the corporation
and not to the shareholders. The so-called anti-stock watering law provides that in
the event of an increase of capital stock the new shares should be offered to the share-
holders at the market value at the time of the increase, which market value was to
be determined by the Board of Railway Commissioners “taking into account the pre-
vious sales of istock of the corporation and other pertinent conditions.” The law con-
tinued with little change until about 1908. The law was inelastic. The Boston and
Maine made a new issue of stock. The shares of that company were sold at that time
at about $200, and the Commission set the price of the new issue at $190. It is obvious
that the price of the new issue must be less than that.at which the old stood. A very
small block of that stock was taken by the shareholders, and the shares were then
offered to the public at auction, and the stock broke thirty points. The second issue
after that legislation was made was when Boston and Maine came into the field with a
block of stock which was offered to the shareholders, with the consent of the Board
of Railway Commissioners, at $165. At that time the shares were selling on the
market at a round $178 to $180. You see that the Board thought a cut of 15 points
would be enough, but again the shareholders did not respond and the auection sale
which followed showed that the actual value of the stock, so far as the public was
concerned, was lower than that, because the stock broke from $130 to $140, so that
there was a drop of something like 40 points in connection with that issue of stock.
So the difficulty arose that the public blamed the Railway Commission for that drop
in the stock and the shareholders also blamed the Railway Commission. The share-
holders took this position with regard to the Commission: “You have put your
approval on our stock as worth $190. You say it is worth $190. Instead of that
stock being worth $190, after you have been meddling with the matter for these
few years, we have difficulty in selling at $130, and it is all your fault” And the
public had the same idea, and as a result the Commission took steps itself to have the
law changed so that they would be released from the burden. In 1908 provision was
made changing that law. Since that time the stockholders in the first instance them-
selves fix the price—when I say stockholders, T mean the company—at which the
issue shall be made. There is still some control in the Commission, because the Com-
mission have the right to say how much the issue shall be in each case, and that again
has been making some trouble in connection with their issues. The stock now, of
course, is very low, if I remember rightly, something like $30. I think it is entirely
unfair for the stockholders to blame the Commission for that result.
Mgr. MacpoNaLp: Who should they blame?

Sik Hexry Dravron: I do not know. I do not think we should come to that
question. They say: You prevent our making our sales; you prevent us getting
our market, and you have to take the responsibility.

Hon. Mr. GraHAM : The law was at fault. f i

Sk Hexry Dravron: Everybody was at fault, the directors, and everybody. Blame
them all.

Mr. Siscrair: Would the directors not have handled that matter better without
any interference of the Board?

Sir Henry Dravrox: The trouble about the selling of stocks appears to be this:
the financial market is an extremely difficult thing to understand. There are very
few people who understand it. I do not know that I can say that the companies have
exercised poor judgment in the sale of their securities from the companies’ standpoint.
For example, take the financing of the Canadian Northern. The financing of the
Canadian Northern down to a certain point was at an'interest rate as low as 3-98, It
rose from 3-98 to something like 4-30 down to the year 1914, T am quite confident that
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no Board of Railway Commissioners could have obtained anything like the same results
in that particular instance.

Mgr. Carvire: Would you mind, Sir Henry, on that same point, giving an opinion
as to the disposition of the raoneys?

& :

Sk Hexry Dravron: As to the disposition of the moneys, there is more to be said,
there is no doubt about‘that. There is no doubt that the money should be kept for
the purposes for which the stocks+are issued.

Me. Cnrysier, K.C.: They may have to_be diverted owing to a change of circum-
stances.

Sk Hexry Dravrox: There is room for argument there, Mr. Chrysler. I cannot
at the moment point to instances where moneys have been diverted.

Mr. Caryscer, K.C.: T am not speaking of wrongful diversions. I mean diverted
from one thing to another which, six months after realizing the proceeds, appears
to be more pressing; that is, improvements are being suspended in order that some
more needed work may be done.

S Hexry Dravron: Of course, Mr. Carvell, so far as improper diversion is con-
cerned, we have only the security of the directors. It would be a breach of trust for
them to divert such proceeds. I should very much regret to see rates in this country
fixed upon any basis of capital, and so far as the public are concerned, the public’s
only interest lies in that direction.

Hox. Mr. Granay: In the rates?

Sm Henry Dravron: In so far as rates are concerned. If we fix rates on capital,
there is no doubt that we are interested in squeezing out every single drop of water
that has ever been put into it; but you can never get it squeezed out. ‘We have a
tremendous railway mileage in Canada. The problems of the future are the best and

- most intensive use of that mileage. Our problem is the proper utilization of the
railroads that we have. If we were, as' I say, starting with a virgin sheet, you could
prevent water being put into these stock issues; but it is there, and you cannot get
it out. The securities are in the hands of innocent people, and you cannot get the
water out. If Parliament now turns around and says that securities must be sold
only at such and ‘such a price, it must be doing it for some useful purpose. That
useful purpose must be one of two things: In the first instance, to see that the com-
pany gets every single cent possible so that the public are not going to pay rates
based upon a watered security; or else that the securities they issue, receiving the
earmark of a public authority, will sell for a greater sum in the public market. Those
are the only two possible grounds upon which, so far as I am concerned, it would ap-
pear to me that the legislation would be useful. It would be fatal to the public in-
terest to fix rates on capital; and, in so far as the second question is conecerned, that
is to help our securities, approving of them in that way so that they would command
a better market, all those securities are, speaking of the situation as we find it,
subject to all the ramifications of the companies, all their bond issues and the like.

Mr. MacrLeaN: No duty devolves upon the Commission to protect the share-
holders as Sir Henry has just said. It is a case of: Let the buyer beware. Taking
your argument, Sir Henry, even if you do say it is not in the public interest that
you should control these things, because you say you are committed to protect these
shareholders, it 'does not follow that Parliament commits itself to protect the share-
holders, and you'are only exercising a delegated power.

Sk Hexry Drayron: Parliament does not fix the rates.

Mg. Macreax: It does. You represent Parliament. And there was a time when
rates were regulated by Parliament through one of the ministers or through the
Governor in Couneil.
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Sk Hexry Drayrox: There would be a good deal of difficulty. I speak for my-
self, and T may be wrong. It seems to me, as a matter of common honesty, if I were
to say to John Jones: “You can put so much money into that concern, it is right and
proper that you should do it; it is a proper investment in the public interest,” that,
in settling rates I eannot turn around the next day and rob John Jones.

Mg. NEesBIrT: You do not take into consideration the capital?

Sik Hexry Draytox: Not in the slightest.

Tue Coamman: The Committee are to understand that, so far as you are con-
cerned, you do not think it is in the public interest that the Board should have the
powers conferred in section 1467

Sk Hexry Drayrox: No, I do not.

Mg. MacrLeax: Who put the clause in?

Mr. MacpoNaLp: It was drafted by Mr. Price.

Mg. MacLean: That is, by the Railway Department.

Mg. MacpoNarLp: By Mr. Price.

Mg. MacrLeax: Who is the father of the Act? ~

Hox. Mr. Gramaym: Mr. Price is. He was selected by the minister.

Mg. Macpoxarp: In Nova Scotia, in our Public Utilities Act, we have a similar
clause with regard to the sale of stocks and bonds, more particularly with reference
to street railway enterprises. The experience in Nova Scotia has been that in work-
ing out efficient control of the sale of securities, it has meant the greatest possible
difficulty in financing enterprises which are of importance locally. We found the
result was that the Commission, in perfeet good faith as Sir Henry has said, would
make inquiries, and have appraisements made of the value of the property, and
undertake to say that stocks and bonds should be sold at certain figures. The com-
pany have gone out and attempted to sell them, and have been unable to do so. The
result has been that the improvements have been delayed and their credit has been
hurt. The securities have been offered at prices which could not be realized upon.
We have had the experience in the working out of such a clause, and I thought I
should mention it, in connection with Sir Henry’s reference to similar conditions in
Massachusetts.

Tue CHarMAN: Shall the section be adopted?

Mg. Carvern: I am very sorry indeed to hear the statements made by Sir Henry.
Drayton this morning. If the members of the Board think it is improper that they
should assume this responsibility, certainly I do not feel like voting to force it upon
them. But I presume every member of this Committee has had something to do
with corporations in Canada, speaking now particularly of corporations generally.
We all know that water is injected into stocks and bonds in the financing of practi-
cally every corporation in this country. We all know that the public are paying for
that water, and if there were any way in the world of establishing a method of getting

- rid of the water in the stock of the railways of Canada I should like to see it done.

I realize the difficulties set forth by Sir Henry Drayton that these are the outcome
of fifty or sixty years growth, and it is almost impossible to remedy the difficulties

~ that now exist, but I should like to see something done by Parliament while we are

codifying the Railway Act, to at least adopt the principle of trying to guard against
these errors in the future; and while I have not any suggestions to make, T presume,
in view of the bald statement made by the chairman of the Board, that they do not

~ want to take the responsibility, that there is nothing for s to do but to refuse to

pass the section; but at the same time, while agreeing to that, I want to voice my
sentiments of regret that such conditions of affairs exist, and that something should
not be done to at least adopt the principle of controlling these enterprises in the

- future.
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.

Mr. Macreax: T want to add further that if this is the result of our deliberations
in the consideration of this question, then there remains nothing but public owner-
ship of the railways of this country, to get away from the condition of affairs that
exists at present. The discussion this morning has furnished reasons why we should
have public ownership. Sir Henry Drayton confesses here to-day that the Board is
unable to govern these things and therefore cure the abuses which have grown up
under these conditions, and when we get the confession through Mr. Mulvey, and
through those who have made the argument against the regulation of the issue of
stocks, that State regulation is impossible, then nothing remains, in view of the ex-
ploitation in other countries, and in view of the exploitation in our own country, in
connection with watered stock, but that the public must own these great public under-
takings that 'give the public service, and that if we cannot control the stock and
cannot control rates by reason of one thing and another, there is nothing else to do
but to take over the franchises of these undertakings, and corporations, and to co-
ordinate them and in that way to weed out the unnecessary capital which has been
injected into them.

Mr, CarverL » How are you going to weed it out?

Mr. Maorean: There is a way to do it. You can refund to all these organiza-

tions.

Mr. Carvern: What are you going to do about the watered stock of the Grand
Trunk?

Mr. MaoLeax: The Grand Trunk to-day has confessed itself delinquent and
unable——

Mr. Bicear, K.C.: If T gave anyone the impression that there is any watered
stock in the Grand Trunk, it is a wrong impression. Every man who put a dollar
in the Grand Trunk has either lost it or has it still. Millions of dollars of that
stock was bought and paid for in England, full par value, and these holders have lost
everything they put into it. While the Grand Trunk stands to-day at $100,000 a
mile, I think Sir Henry Drayton will bear me out in saying the only people who
expect any return on their capital invested at $50,000 a mile—

Sir Hexry DravTon: $48,000 at 4 per cent.

Mzr. Bicear, K.C.: All the rest of it is lost by the people in England who put their
money into it. :

Mr. McLean: The Railway Department has employed counsel, and they bring
forward a proposition in connection with the issue of stock by railways. I would like
to have seen the Minister of Railways here to-day.

Mr. iMacpoNELL: What is the Government policy? ’

Mr. MacLean: I would like to know the Government policy. Even the Acting
Minister is not here to say what the Government policy on this question is; and if
confession is made by the Department of Railways and the Government of Canada, in
a Government Bill, that control of the capital issue of a railway company created by
Parliament is not in the publie, that it should be controlled by somebody else, then I
say in view of that confession, in view of the experience we have had of railways, in
view of every consideration, and in view of the report presented to Parliament by the
Commission yesterday, each of which practically admits that great errors have been
! made in capitalization, then nothing remains for this country but public ownership
| of the railways, and these abuses that exist may be removed in another way. We may
y have to change our way of approach, and it may be through public ownership that
& abuses that have been created by laxity in capitalization must be met. These must be
o dealt with, and in war times they are met and dealt with by the States taking over the
: railways, and the conclusion I draw from what I heard to-day is that we will have
!
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. to take them over. I am going to continue to hold my views on this question, and vote
©  for what the Minister of Railways has put in his Bill, until such time as I hea_n‘ him
. or someone on his behalf in the Governement, say that this is a fatuous proposition.

' Section was rejected on a vote.

On section 219—Notice may be abandoned.

The CHAIRMAN: I understand Mr. D. L. MeCarthy, K.C., of Toronto, is here in
connection with the section 219, and wishes to be heard.

; Mr. D. L. McCartry, K.C.: The point I desire to eall your attention to in regard
to section 219, which deals with the notice of abandonment in expropriation proceed-
ings is this: Under the Power Companies’ Act—I speak more particularly of the
Toronto-Niagara Power Company—the expropriation proceedings which are applicable
to a railway are incorporated, and the power company has the right under their Act
| of incorporation to either expropriate land—that is to take a right of way—or acquire
{ an easement over people’s property. In the acquirement of an easement a great deal
of difficulty has been experienced, because nobody seems to know exactly what an ease-
'\ ment in_the air is; and where arrangements have been made with private individuals
{ or public corporations for easements either across their property or across the publie
; street, some difficulty has occurred as to just what the power company is entitled to in
{ stringing its awires. The procedure has been for us to submit our loeation plans to the
minister who approves of them. Then we either agree with the private owner or public
corporation, or we expropriate. When it comes to a question of expropriation, the
question is, what do you get in an easement? The power companies have always con-
tended that we only get the actualspace occupied by our wires. On the other hand
the land owner has said: “ We doubt that very much. You may have other rights
which are not expressed, in other words, if you get an easement, the easement attaches
to the land, and you probably have all the rights from the ground up to the height of
your wires, and therefore it would be a detriment to the use of our property in the-
future.” What T suggest in regard to this particular clause is this: that some amend-
ment be introduced by which the power company could abandon any rights, if such
exist, which it does not wish to exercise in regard to stringing of its wires. May I
illustrate by a concrete case? Suppose the power company deals with a man, and
obtains the right to string its transmission wires across his property, and they string
them sixty feet in the air. The man gives us an easement over his property in regard
~ to the stringing of wires, because that is all the Act allows us to take. The. easement
must attach to the land, and therefore, for all time to 'come, that man has the wire
over his land and we have an easement as acquired by the use of those wires across the
land. The man says to us, “ But you have that whole easement from the wires down to
thesground.” We say, “ We do not agree with you, we only get the actual cubie feet
occupied by the wire in the air.”” We say to him, “We are willing to abandon any
right to the space between the wire and the ground,” but he says, “ You have no power
to abandon, because a public corporation cannot abandon any rights.” Therefore we
ask for an amendment to this clause which'gives us the right to abandon any right
which we have acquired by acquiring an easement across property by stringing wires.
It is a protection to the company because of the difficulty which has occurred in every
case where we have dealt with the private individual. The owner says, * There is no
provision in the Railway Act which enables you to abandon these rights.” We are
quite willing to abandon them and he is quite willing that we should do it. This ques-
tion deals with the past more than the future. The whole question arose in a recent
case before the courts, as to whether there was power of abandonment, and the Chief
# 1 Justice of Ontario, when the matter came before him, expressed the opinion that the
- Railway -Act should be amended to allow the railway company to abandon any rights
it did not wish to hold by reason of the easement it acquired across land by stringing
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wires. The future is dealt with in the provisioi:s of the Bill. I am speaking of the
past, wher+ we have acquired easements, and this question comes up in dealing with
these pecple They say, “ When we gave you that easement we did not understand we
were giving away all the space between the land and the wire,” and we say, “We did
not intend to take that.”

Mr. NesBirr: Does your company not reserve the right to come in and examine
your poles and wires?

Mr. McCartay, K.C.: That is where poles exist.

Mr. NesBirT: You cannot come in and examine the wires without using the
ground.

Mr. McCarraY, K.C.: It would be better expressed by the use of the word “license”
to operate, maintain and repair.

Mr. CarverL: If you do not obtain the right from the ground up, if your wire
breaks and you go on the ground to repair it, do you not become trespassers?

Mr. McCartay, K.C.: We would, if we went on the ground without the leave
of the owner. We have to ask his permission to go on and make repairs.

Mr. CarverL: Your expropriation is only a right to keep wires in the air.

Mr. MeCarray, K.C.: That is the chance we would have to take. But the land-
owner says, “ You are actually taking our land. You are only asking for an easement,
but we can never build on that land. You may be 60 feet in the air to-day, but you
may drop 50 feet to-morrow, therefore I could not build a shack 20 feet on the
ground.” We say, “ We abandon that.” And they say, “ The Act does not give you
the power to abandon.” -

Mr. SiNcrar: You never want the land?

Mr. McCarray, K.C.: If we do we have to buy it. We have settled with people
and acquired easements on the assumption we were only taking rights in the air.

. Mr. MacrLean (South York): But the farmer wants to be paid all the way down.
He gives something away he thought he was not giving.

Mr. McCartuy, K.C.: Yes, and he wants to exercise the right he thought he had
obtained, and we want to give it to him.

Mr. Nessirr: In case you want that air space below your wires, you are prepared
to pay him for it?

Mr. McCarray, K.C.: We would have to go through fresh expropriation proceed-
ings and pay for it. All we ever paid him for was the space occupied by the wire,
and if we want more we have to pay for it.

Mr. CarveLn: Would that not put the company at a little disadvantage? T have
a little knowledge of these things myself. Should the company not have the right
to go in there and repair its wires?

- Mr. McOarruy, K.C.: T think that is provided for. I do not think an easement
is required. The easement affects the land. A license to enter would be quite suffi-
cient. 3

Mr. MacpoNerL: What is the nature of the amendment you suggest?

Mr. MeCartay, K.C.: T have drafted an amendment which I handed to Mr.
Johnstone, and he will submit it to you. A great many cases exist at the present
time where we would be quite willing to go to the landowner and say, “ True we ask
for something, but neither of us understand the exact thing we asked for.” We
would like to go to him and say: “ If any doubt exists we would be perfectly willing
to abandon any rights which you think we have but which we did not wish to acquire.
We think we only acqmred a certain right.” T do not think any party understood
what an easement in the air was.
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Mr. CarvELL: Are there many instances in Ontario where the principle has
arisen?

Mr. McCartay, K.C.: Yes, there is a line 250 or 300 miles long. We have gone
to people and said, “ We want to cross over your property ” and have negotiated with
them and crossed over. People afterwards found out the agreement which they made
to give us an easement affected them much more vitally than they ever thought of
or we ever intended.

Mr. NesBLrT: You are speaking of the Hydro-electrie?

Mr. MoCartHY, K.C.: No, the Toronto-Niagara Power Company. They have
been given certain powers. They can expropriate easements, but I do not think the
great majority of the farmers whose lands are crossed appreciate at the time what
the easement means, but some do later on.

Mr. SiNcLAIR: Are you speaking of transmission lines?

Mr. McCartHY: I am only speaking of transmission lines. The Toronto and
Niagara Power Company was incorporated by Act of the Dominion House and is
subject to the provisions of the Railway Aect and certain clauses that are being
incorporated in that Aect.

Mr. MacLEAN: Give an instance of an easement as between the company. and
private parties. I would like to know the circumstances of a specific case of easement.

Mr. McCartHY: Here is a case which has arisen between the company and the
proprietor.

Mr. MacLean: Cite one case which will illustrate a number of cases.

Mr. McCartay: For instance, towers were constructed all along Burlington
Beach, and the Burlington Beach Commission appeared before the minister. The
question of plans were discussed, and after agreeing with the minister on the height
of the towers and the ‘way the wires should be strung, those plans were approved.” Of -
course we were not subject to the Railway Board and the towers were simply placed
at the points indicated by the minister, we explaining to him thé class of towers
which we intended to erect. We paid the Burlington Beach Commission—in fact we
paid all along the Burlington Beach—a certain amount per tower. Under the Rail-
way Act we had to string the wires at a height of 22 feet when they crossed any high-
way, but there is no limitation as to the height of wires across private property.
Along the Burlington Beach we could lower our wires to 12 feet as long as the wires
were 22 feet above a highway. Burlington Beach Commission is now representing
this property to be public playgrounds and bathing and recreation grounds, there
being boathouses, sailing boats and other things in use there, and the question has
arisen, “ Have we the right to lower those wires. Not only there, but the question
has arisen in many other cases between Niagara and Toronto. For example, there are
two cases at Thorold where the question arises in putting in branch lines. The matter
has come up from time to time in the courts and we have always said we cannot do
anything. When the Burlington Beach case came up the Chief Justice of Ontario
suggested to me: “The Dominion Railway Aect is being revised. Is not this an
opportunity to have this point settled?”” Acecordingly, judgment was reserved in that
case to enable us to submit our views, and judgment stands until the matter has been
disposed of by this Committee.

Mr. sMacLeaN: What was the issue befére the Court?

Mr. McCarray: The issue before the Court was this: We strung our wires 66
feet above Coleman’s property, and Coleman said to us: “I want an arbitration.”
The question arose in arbitration. “What have you aequired?” Coleman’s contention
was, “ You have acquired a right from the ground up.” We said, “ No, we have not
acquired a right from the ground up, but only the cubic space occupied by cur wires.” -
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The arbitrators agreed that the cubic space occupied by our wires was all we had
acquired, and awarded damages on that basis. Coleman went to the Court of Appeal,
and the court referred it back to the arbitrators, and they awarded him additional
damages. Not satisfied with that he went to the Court of Appeal again and the Court
of Appeal said: “Let us get this matter settled. What did you get by your ease-
ment?’ Did you get from the ground up or only from the cubic space occupied by
the wires. The matter is easily determined and if you say you only got the cubie
space occupied by your wires you can abandon the rest.” We said, all right.

Mr. MacrLeax: Why should not Parliament define easement more exactly.

Mr. CarverL: There are many cases in the country districts where a power line
can go upon a man’s farm and practically do no harm whatever. There is the possi-
bility of the wire breaking and the necessity of making repairs; but the power line
might continue for years and years and do absolutely no harm whatever.

Mr. SivcrairR: There is a certain amount of danger involved.

Mr. McCartHY: We have to pay for the right to cross and there is a possibility
of accidents happening. But Coleman said “ It goes much further than that, I ean
never build where you are located.” We say we are quite willing to abandon, but the
man contends “ You have no power to abandon.”

Mr. MacDo~NaLp: What have you to say about this, Mr. Johnston?

Mr. Jounstox, K.C.: It seems to me what Mr. McCarthy wishes to do is to
limit his rights to the necessities of the case. He may have taken a great deal more
than was necessary, and certainly any easement gives a great deal more than these
private persons would wish to give. But Mr. McCarthy says: “We are willing to
limit our rights merely to the maintenance of that wire at that point 66 feet above
ground, and to abandon anything else.”

The Cuamman: Would you kindly read the amendments which he proposes.

Mr. JonnstoN, K.C.: Mr. McCarthy’s proposed amendment is to add subsection
3 to section 219, and it would read as follows (reads) :—

“Where the amount of compensation payable under the notice has been
referred to arbitration, the company may, in lieu of abandoning the notice pur-
suant to sub-section (1) hereof, give to the opposite party and to the arbitrator,
a notice varying the description of the lands or materials to be taken or the
powers intended to be exercised by the Company; which subsequent notice shall
also contain.

“(a) A declaration of readiness to pay a certain sum or rent as the case
may be, as compensation for such lands or for damages for such materials or
powers, and damages suffered and costs incurred by such opposite party in con-
sequence of the former notice..

“(b) A notification that if within eight days after the service of such
notice the party to whom the notice is addressed, does not give notice to the
company that he aceepts the sum offered by the company, the arbitrator may
proceed to fix the compensation for the lands, materials or powers described
in such subsequent notice.”

Now, as to subsection 4 (reads) :—

“In the event of the arbitration proceeding pursuant to such subsequent
notice, all evidence taken and proceedings had under the former notice, shall,
in so far as they are applicable, be used in the arbitration upon the subsequent
notice and proceedings on both notices shall be deemed one arbitration, but
the company shall be liable to pay all damages suffered and costs incurred by
the opposite party by reason of the company having failed to demand by the
original notice, the lands, materials or powers as deseribed in the subsequent
notice.”
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The CealRMAN: What do you advise?

Mr. Jonwstox, K.C.: I think it is a very reasonable suggestion. I understand
that in the case Mr. McCarthy has referred to they strung the wires 66 feet above
the ground. The owner of the land complains that what the company really has taken
is a general easement, or license, which entitles the company to lower that wire to
any distance at all so long as they keep to a distance of 22 feet in crossing high-
ways. Now, Mr. McCarthy says: “We never intended to take that, we do not
want to do you any damage, we are willing to limit our rights to the maintenance
of that wire 66 feet above the ground”. We are not dealing here with the general
guestion of the rights of easement.

Mr. MacpoxerLn: Have you given thought to making this of general appli-
cation? The amendment is aimed at a certain specific case. That is the reason it

" would seem most desirable that where a company wants to abandon any part of its

easement it should be permitted to do so.
Mr. Jomnston, K.C.: I think, Mr. Macdonell, that Mr. McCarthy’s language

" is calculated to cover the very point you make.

Mr. CarverL: Section 219 is broad enough to cover the abandonment of lands.
Mr. McCarrHY: But not of any powers.

Mr. Nespirr: I would suggest that copies of the proposed amendments be
struck off and supplied to us so that we can clearly understand what is proposed
when we next take the matter up.

Mr. Carvern: I would like to say that the proposition seems very reasonable
and I would feel like meeting as far as possible Mr. McCarthy’s wishes.

Mr. Macreax: It would be a good thing to send a copy to the Attorney General
of Ontario. :

The CHaRMAN: The section stands, and in the meantime the Clerk will have
copies of the proposed amendments prepared and sent to each member of the com-
mittee.

Section allowed to stand.

Mr. Neseirr: I have been spoken to by people who want to say something about
the insurance clause.

y 'I"}fe CHamMax: The Executive Committee of the Union of Canadian Muni-
c?p;ahtxes have asked that a day be fixed for the consideration of the sections affecting
cities, towns and villages, particularly the matter of the expropriation of easements
in Section 216, and the matters dealt with in sections 252 254 256 and 258. What
are the wishes of the committee in regard to the matter.

Mr. MacLeas: That is the very point I raised with Mr. McCarthy. This
question of easement may involve municipalities. These men want to be heard and
I would suggest that a date be set for the hearing.

Mr. Neseirr: Leave that to the chairman. -

The CHAlRMAN: T would rather the committee fixed the date themselves.

: Mr. Macposgrr: I received a letter from the President of the Unign of Can-
adian Municipalities saying he would like to have a day appointed for hearing their
views with regard to certain clauses.

The Cuammax: T understand there is a representative from Winnipeg anxious
to be given a hearing on some of these clauses.

Mr. Macvoxser.: Sir Adam Beck wishes to be heard regarding certain matters
of prime importance. He is at present in California, but will be back in Ontario
on May 15. T would like a date to be fixed that would enable Sir Adam to be present.
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Mr. CarveLL: I have received some communications with respect to the pro-
tection of cattle. I thought we might some time in the near future name a day when
the sections having reference to that matter might be discussed.

It was decided to hear the representatives of Municipalities on Friday, 18th
instant.

Mr. CarveLn: Now as to cattle protection, this is a question that ought to be
thrashed out and settled some way. In the first place I do not accept the decision of the
court as good law, but we had those decisions, and we are bound by them in the mean-
time. The question should now be settled so that there will be no doubt about what
the rights are.

The CrammaN: Cap you suggest any date for taking up the question?

Mr. CarverL: That is the difficulty, T am tied up in other committees.

The CrarMAN: Would a week to-day suit you?

Mr. CarvELL: Yes, that will be all right.

The CuarMAN: Then we will take up that clause of the bill on Thursday next.

The committee adjourned.
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MINUTES OF PROCEEDINGS.

House or CoMMONS,
CommiTTEE RooM,
Friday, May 4, 1917.

The Special Committee to whom was referred Bill No. 13, Ant Act to consolidate
and amend the Railway Act, met at 11 o’clock a.m.

Present: Messieurs Armstrong (Lambton) in the chair, Blain, Donaldson, Hartt,

Graham, Green, Lapointe (Kamouraska), Lemieux, Macdonald, Macdonell, Sinclair,
and Weichel.

The Committee resumed consideration of the Bill.

Ordered that Wednesday, May 16, 1917, be fixed for the consideration of the tele-

prhone sections of the Bill and that the parties interested therein be notified
accordingly.

Ordered that Tuesday next, 8th instant, be fixed for the consideration of
sections 252, 254, 256, 309, etc., and that Mr. W. D. Lxghthall on behalf of the union
of municipalities, be notified accordingly.

Ordered that Tuesday next, 8th instant, be also fixed for the hearing of Mr.
Tellier, Mr. Best and Mr. Lawrence on the sections affecting the Brotherhood of

Locomotive Engineers, Firemen and Enginemen, Order of Railroad Conductors and
Railway Trainmen.

At one o’clock the Committee adjourned until Tuesday next, 8th instant, at 11

o’clock a.m.

-
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i MINUTES OF PROCEEDINGS AND EVIDENCE.

House oF CoMMONS,
’ May 4, 1917.
The Committee met at 11.10 a.m.

1 On section 168—Location of line.

' The Cuammax: This section was held over for consideration and amendment by a
sub-committee. Mr. Johnston, K.C., is now ready to report what has been done by
that committee.

Hon: Mr. Granam (To Mr. Johnston, K.C.) What have you done?

i

i

§

i Mr. JonxstoN, K.C.: You will recollect that section 168 now gives to the Board

I the power to approve of the map showing the general location. Formerly that was left
with the Minister of Railways, but it is proposed here to give it to the Board. Some

) of the Committee took strong objection to some of the words in subsection 3. The
words read as follows:—

If the Board deems that the construction of a Railway upon the proposed
location, and upon any portion thereof, is not in the public interest it shall
refuse approval of the whole or of such portion.

|
l Some of the Committee thought that was nullifying the action of Parliament and
| degrading Parliament, which has already granted a special act. It was then pointed
' out that section 194 gives the Board power to prevent duplication and to order the
l joint use of tracks, which seemed to some of the Committee all that was necessary. I
' have discussed the matter with Mr. Bennett, and also with Mr. Chrysler, K.C., at
‘ the request of the Committee, that we have come to the conclusion that if the words
: I have just quoted—in fact all the words in subsection 3 of section 168, commencing
with the word “but” in the third line—were omitted, and section 194, with subsec-
tions 4 and 5 allowed to stand as it is, that would be all that is necessary. I would
make that recommendation to the Committee. Mr. Bennett and Mr. Chrysler are of
the same opinion.

Hon. Mr. Gramay: If that accomplishes what is desired T am satisfied.

Mr. Sincramr: What result would be accomplished by the amendment?

Mr. Jonnston, K.C.: The result will be, I think, that the Board could not arbi-
trarily refuse consent to any location.

The CuamMax: They could refuse consent to the duplication of a line

Mr. Jom~ston, K.C.: Absolutely, under section 194.
- Hon. Mr. Grauam: I do not think that is too much power to give.

) M}u Jouxsrox, K.C.: The clause as drawn was certainly subject to mahy of the
objections which the Committee made: That whereas the Board of Railway Commis-
sioners are supposed to carry out the law and policy of Parliament, they were here
given the power to adopt a course in opposition to the policy of either the Govern-
ment or Parliament. T think the section as amended, if the Committee accepts the

; amendment, will be all right.

Mr. Siverair: Would the section as originally proposed have given the power to
stop the construction of the Hudson Bay Railway?

Mr. Jonxsron, K.C.: T believe it would in effect have given the Board that power.
I don’t suppose it is desirable that you should substitute the Board for Parliament
after Parliament has adopted a policy.

Amendment as submitted by Mr. Johnston, K.C. agreed to.
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Mzr. JounstoN, K.C.: I have been asked by Mr. Chrysler to apply for permission
to return to section 148 for a moment.

On section 148—Purchase of railway securities.

Mr. Jouxston, K.C.: The Committee will recollect that in the first line after the
word “shall”, these words, “except as in this Act otherwise provided” were added.
Mr. Chrysler points out that the addition should read “ except as in this Act or in the
Special Act, otherwise provided ”. I think that is manifest.

Mr. Carysier, K.C.: I suggest that the words be added at the beginning of the
section. It will then read, “ Except as in this Aect, or in the Special Act otherwise
provided, no Company shall ”, ete.

Section as amended adopted.

Mr. Jonxsroxn, K.C.: There is another matter Mr. Chrysler and I were discussing
and that is in regard to section 159. I think you may wish to go back to that again.

Mr. CurysLer, K.C.: That is in connection witlr the question of easements. An
amendment will be required to this section.

The CramrMAN: Now we come to section 216. This was left over for the purpose
of adjustment, and Mr. Johnston, 1 understand, is ready to report.

Mr. JonxstoN, K.C.: T have taken that clause up with Mr. Chrysler, and we
agree that the word “opposite” in the third line, should be struck out. The reason
for that is: it has been held in a number of decisions that all parties interested must get
notice. We felt that if we put in the word “ opposite ” that it might be held to refer
to a single party, and we have thought it better in view of the decisions rendered to
make the change.

Hon. Mr. Lemieux: The same word will have to come out in a number of other
places.

Mr. Jouxstox, K.C.: Yes, in several places. The language may not seem very
apt but it has been interpreted in a number of decisions.

Seetion as amended agreed to.

On section 218—Service by publication.
Mr. JounstoN, K.C.: T would like to add some words making it clear that the

" judge would have discretion. Mr. Graham has pointed out that it might not be fair

to limit the publication of notice in a newspaper in the particular district or county
where the lands were. I therefore propose to add, after the last word * county” in
subsection 3, these words, “and in such other newspaper if any, as the judge may
direct ”.

Hon. Mr. Gragaym: That is all right.

Mr. Curyster, K.C.: Also leave out the word  opposite” in the first line.

Section adopted as amended.

On section 220—If sum offered not accepted.

Hon. Mr. GrRaraM: There is something néw there, what is it?

Mr. Jounston, K.C.: The County Court Judges may be sole arbitrators in
all railway arbitrations.
=~ Mpr. Curyster, K.C.: Tt is a serious change but I have no objection to it. It
is worth consideration.

Hon. Mr. Grauam: Will that add to the red tape, or increase the time it will
take to get a decision?
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Mr. Curysier, K.C.: No, it will simplify it very much.

Mr. Sincrar: I think it is a good move.

Hon. Mr. Gramanm: It will be more satisfactory to every person. Is that the
meaning of the change—that all valuations of land or arbitrations under the expro-
priation proceedings go before the county judge!?

Mr. CurysLeEr, K.C.: No, this only relates to the Railway Act.

Mr. Sivcrar: Would you strike out the word “ opposite” in this?

Mr. JorxstoN, K.C.: We should strike it out in every place or leave it in all
places where it occurs.

Mr. CHrystEr, K.C.: I would suggest that we insert in the interpretation sec-
tions a definition of the word “party” we might say “interested party”.

Mr. Jouxsrtox, K.C.: If we change that phraseology we might compel the rail-
way company Yo serve an indefinite number of people.

Mr. Curyster, K.C.: T think there should be a definition inserted.

The CHAmrMAN: The word “opposite” occurs in section 220. Shall we strike
that out?

Mr. Lemieux: I do not see why we should leave the word “ opposite” there.

Hon. Mr. GraraM: Mr. Johnston objects to the use of the words “ party inter-
ested” because it might involve the service of a great number of parties.

The CHAmRMAN: Mr. Chrysler proposes to amend the interpretation section by
adding a subsection. '

Mr. Jonxsron, K.C.: If that is intended, perhaps it woud be desirable to accept
the suggestion I made yesterday: instead of using the words “ party interested” say
“every party interested.”

Mr. CurysLer, K.C.: That is too wide.. All persons having a separate interest
which they represent themselves should be served, but if the trustee of an estate re-
presents forty or fifty heirs, you should not have to serve all the heirs. The trustee

is the person who is entitled to convey, and that is the language we had in the Act
before, and*you have in the section passed yesterday several cases of representatives

who are entitled to deal with the property, but there are a lot of other people interested.

Take a piece of land with a right of way over it. You serve the owner, but you are
going to serve every person who has a right of way over the land?

Mr. Jonnston, K.C.: If you insert “every person interested” you would be in
exactly the same position.

The CHAIRMAN: We might pass the clause, and Mr. Johnston and Mr. Chrysler
will prepare an amendment, if necessary, to the interpretation section.

Section adopted.

On section 222—Inereased value of remaining lands to be considered.

Mr. Jonnstox, K.C.: The first paragraph is just as it was before. Subsection
3, however, is added to make it clear that the arbitrator may allow interest. It seems
that it has been the custom to allow interest sometimes, but in the case of Clark versus

the Toronto, Grey & Bruce Railway it was suggested there was no right to allow in-

terest, and this is simply to make it clear it may be allowed.

Mr. Sivoramr: T do not like this subsection. Cases arise very often where the
railway does not take the land within the year, and it might be a great hardship to
the owner that his property should be tied up for several years. The Company do not
pay-for it until they take it, but they file a profile in the office of the Registrar of
Deeds. We will say that the property is a lot in a village, where the man not
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build or 'sell or do anything. It is tied up for several years, and the Company either
pay for it themselves or give it to him. When they do build their railway and take
it, then they come forward and pay for it. Is that right?

Mr. Curysier, K.C.: There are other sections which cover that. They have
to take it within a year or their notice falls. Is that not the effect of the section?

Mr. SivoLar: Yes.

Hon. Mr. Graray: That is an amendment we made some few years ago, think-
ing it was for the benefit of the property owner.

Mr. Curysier, K.C.: I think it is all right in this Bill

Mr. Sixcramr: Am I right in my construction?

Mr. Jounston, K.C.: T think so. -That section was added for the relief of the
individual whose land was taken.

Hon. Mr. Granam: Has it that effect?

Mr. Stzorar:  The Company may not take the land until several years after they
file their profile. In many cases this must be so, because they are very slow in building
the railway sometimes.

Mr. CurysLer, K.C.: You have to take the land within one year from the date of
your notice. :

Hon. Mr. Grasam: That is as I recollect the -meaning of the statute. The com-
plaint was made that the railways would do just as Mr. Sinclair says, serve the
notice and keep you dangling for years. My recollection is that we amended the
statute to cure that, '

Mr. CorysLer, K.C.: This section was intended to remedy another grievance,
namely that in the West, where lands have advanced rapidly in price, in some cases
they datcd the notice back and said that the land should be valued at the time of tak-
ing, and the owner of the land said, “No we want the notice to be dated forward, in
order that we may get the enhanced value of the land”.

Hon. Mr. Grauam: That is another point. The owner of the land wanted to get
the benefit of the increased value.

Mr. Jounsrton, K.C.: Subsection 2, of section 172, reads as follows:

“Where no time is fixed by the Board as above mentioned, if the Company,
within one year after such sanction of leave has been given by the Board, or
in any case where no such sanction or leave is necessary, if the Company within
one year after the plan, profile and book of reference have been deposited with
the Registrar of Deeds, does not acquire the lands covered by such sanction,
leave, or plan, profile and book of reference, or give the notice mentioned in
section 216 in respect thereof, the Company’s right to take or enter upon, without
the consent of the owner, any part of such lands which it has not within the
said year either acquired or given such notice in respect of, shall at the expira-
tion of such year absolutely cease and determine.”

Mr. SiNcrAR: Does that conflict with the other?
Mr. Jounston, K.C.: No, the other only deals with the question of value.
Section ado;ted.

’
On section 223—Company may offer easement, ete.

Mr. Jonnston, K.C.: That section is substantially taken from the Expropriation
Act. There is a similar section in the Expropriation Act which enables the Railway
Company to offer to the owner of lots whose lands are-taken a compensating easement.
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Mr. Curyster, K.C.: This does not conflict with the other section. You can pass
this without affecting the other. This is an agreement to be made with the owner to
give him a cattle pass, or bridge, or water or anything else in mitigation of damages.

Section adopted.

On section 224—Costs of arbitration.

Hon. Mr. LEmieux: Have you read the judgment rendered by Judge Mercier the
other day in Montreal as to the cost of expropriation in which he cut the fees of the
arbitrators in a very high handed fashion?

Hon. Mr. GragAM: That would not be very pleasant reading for Mr. Chﬁaler, ‘

I think he would prefer to read something more entertaining.

Mr. JouxstoN, K.C.: Formerly there was a hard and fast rule as to costs. When
the award exceeded the sum offered by the Company, the costs of the arbitration were
borne by the Company but otherwise they were borne by the other party. This section
gives the judge who was the arbitrator a discretion.

Hon. Mr. Granam: The arbitrator gets nothing.

Mr. Jouxstox, K.C.: The arbitrator in this case gets no fees either.

Mr. Sixcraig: He is the judge under this section?

Mr, Jonxstox, K.C.: He has to be a judge under this section. Previously each
party named his own arbitrator. 5

Hon. Mr. Graray: This cannot be looked upon as graft by a judge.

Mr. Jouxston, K.C.: No, the county judges would have a great many objections
to that clause. They will say they ought to be compensated.

Hon. Mr. Gragam: Should they not be compensated?

Mr. Jouxston, K.C.: That is a question. Do county court judges have to work
too hard?

Section adopted.

On section 225—Proceedings of Arbitrator.

Hon. Mr. Granax: I suppose this is to prevent the prolongation of the proceed-
ings.

Mr. Jonxstoxn, K.C.: There are two points covered. Very often it has been the
practice to employ a great number of experts. It lengthens the proceedings and in-
creases costs. It limits the expert witnesses to three on behalf of any party. Then
the second part of the clause enables the arbitrator by consent of the parties to view
land and make his decision without calling witnesses.

Hon. Mr. Graram: This provision limits the number of experts to three on each
side.

Mr. Curysrer, K.C.: There is a similar provision in The Evidence Act. My
recollection is that it was five.

Mr. Jounstoxn, K.C.: Tt is three in the Municipal Act for the Province of Ontario,
I should think three would be enough. Five experts are too many.

Section adopted.

On section 229—Arbitrator to proceed speedily.

Hon. Mr. Grauam: Is that new?

Mr. Jonssrton, K.C.: Tt is practically a new section.
Section read by the chairman.
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Mr. Jouxston, K.C.: That is important. It is so manifestly fair that I do not
believe the Committee will have any objection to it. Section 204 of the old Aect, which
is superseded by section 229, was not fair to the opposite party. I do not think the
railways have any objection to section 229 as it is.

Mr. Curysier, K.C.: No, sir.

Section adopted.

On section 233—Appeal from award.

Hon. Mr. Graaam: This is a new section. .

Mr. Jonxston, K.C.: Tt contains a number of changes. First, the owner was
not previously allowed an appeal where he was awarded less than $600. Now he is
allowed an appeal.

The Cuamyan: Is that practically the only change, Mr. Johnston?

Mr. Jonxston, K.C.: No. In subsection 1 the words “upon any other ground
of objection ” are added.

Hon. Mr. Grauam: The only thing T am interested in would be this: If it is a
new section to see that it does not make it more difficult to get a final decision.

Mr. Curysier, K.C.: Tt is practically the same as before but substituting the
judge for the arbitrator.

Mr. Jonxston, K.C.: There is another thing, Mr. Chrysler, that subsection 3
provides for, that is that there can be only one appeal except where the amount
awarded or claimed exceeds $10,000.

Hon. Mr. Grauam: Is that new?

Mr. Jonnstoxn, K.O.: Yes, that is new.

Hon. Mr. Granam: What did the old Act provide?

Mr. Jounstox, K.C.: It had no such provision. Now, there cannot be an
indefinite number of appeals.

Mr. Curyster, K.C.: The principle is all right, but I think the amount is too
high.

Mr. Jonnston, K.C.: It just lessens the number of appeals.

Mr. MacpoNeLL: The amount fixed in the subsection is too high. A man may
desire to appeal, and there is no reason why he should not be allowed to by fixing a
reasonable sum. .

Hon. Mr. GranaM: Suppose we fix the amount at $5,000.

The Cuamyman: Does the change from $10,000 to $5,000 in subsection 3 of this
clause meet with the approval of the Committee?

Section as amended adopted.

On section 234—Paying money into court.

Hon. Mr. Gragam: That is the old principle, if not sure of the amount pay it
into court.

Mr. Jounston, K.C.: They have to see that all parties interested get the money.
Take a ecase in which a life tenant is in possession of land, and he may sell to a
railway company. The company pays the money to court under this section and
allows the interested parties to adjust their rights among themselves.

Section adopted.

On section 237—Compensation in place of land.
Hon. Mr. Granam: What does that mean?
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Mr. Jouxstox, K.C.: The purpose is to protect the owner’s lien for unpaid
purchase money, but I do not think that it is necessary.

Mr. Curyster, K.C.: T do not think it is necessary, but I do not see any objec-
tion to it if it helps any one. In my opinion the necessities are met by provisions
already in the Aect. i

Mr. Jonxstox, K.C.: The only words that are added are the last four lines, and
the draftsman says of the addition:—

“The owner’s lien for unpaid purchase money is expressly p}'otective.
There have been some complaints in the case of insolvent companies. The
change is in the addition of the last four lines.”

Mr. CurysLer, K.C.: An insolvent company would not get a title any more than

a solvent company would, except by paying for it and getting a deed from the person
entitled to convey.

Mr. Jouxston, K.C.: T do not see any advantage in the added words. Do you
Mr. Chrysler?

Mr. CarysLer, K.C.: No.
Section adopted.

On Section 240—Warrant for possession.
Mr. MacpoxeLL: There is something new there.

Mr. Jonxsrtox, K.C.: There was an oversight in the old Aet, and the Bill as it
is now drawn provides that compensation must be paid or tendered before a warrant

' for possession is ordered. The railway companies do not object to that.

Mr. CHRYSLER, KC.: No.
Section adopted.

On Section 242—Paragraph (b)—Deposit of compensation.

Mr. Jonxsrox, K.C.: This provides that the judge shall not grant any warrant
under the last preceding section unless, and here is an addition which is new, the
amount certified by the surveyor or engineer as the fair value of the land, is greater.
than the amount offered by the company. Then the amount wlich the company must
pay is determined by the larger amount. In addition to that, the judge may see that

- the party himself is paid in part and that the company gives security for the balance.
- This is not for the relief of the railways, it is just the other way.

Hon. Mr. Gramaym: The basis of settlement will be on a larger scale when the

~ engineer’s report is larger than that set forth in the report of the company.

Mr. Curysrer, K.C. I have no objection to this, speaking on behalf of the rail-

. ways.

Mr. Jonxstox, K.C.: Then as to subsection 2, that permits the judge to order
substitutional service where the party cannot be served.

Section adopted.

On section 245—Respecting wages: current rate.
Mr. Curysrer, K.C.: That is the old section.

Hon. Mr. Lemigvx: The fair and reasonable rate is ascertained by the officers of

~the Labour Department. That is my experience.

Mr. CurysLeg, K.C.: The words are, “Shall be paid such wages as are generally

. accepted as current for competent workmen in the district in which the work is being
. performed.” That is really fixed now by the Department of Labour in ease of dispute,

22266—12%
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Mr. Jounsron, K.C.: The word “Minister” in this Act means the Minister of
Railways and Canals.

Mr. SivcrLar: Does this take the railway labourers out of the jurisdiction of the
TLemieux Act?

Hon. Mr. Lemievx : There is a special Act for disputes in railway matters besides
the Lemieux Act, but here it is in regard to work and wages. When a railway has
been subsidized by Parliament it is understood that the wages are to be at the current
rate, and the railways have to accept the schedule prepared by the Minister of Labour.
Each time the railway was subsidized a schedule was sent to you to see that your
engineer or your inspector would have such wages paid to the men working on the
railway, and if there was a dispute, it was investigated by the Minister of Labour.

Mr. Curysner, K.C.: Yes, that is so.

Hon. Mr. Lemieux: I think the word “ Minister” applies to the Minister of
Labour.

Mr. Curysier, K.C.: No. The section says that mechanies, labouTers or other
persons who perform labour in such construction shall be paid such wages as are
generally accepted as current for competent workmen in the district in which the
work is being performed. That is by the Minister of Railways.

Hon. Mr. Gragam: I think it means Minister of Railways. The Minister of
Labour would usually give his advice to the Minister of Railways as to what was the
proper schedule of wages. That was arranged with the Minister of Railways, because
he is the only authority to say to the contractor what it should be. His decision was
final as to what the proper schedule was. He took his advice from the Minister of
Labour in regard to the schedule.

Mr. MacpoNeLL: I think the labour clause should be inserted in the subsidies
agreement. The Minister of Railways gets the schedule of prices from the Minister
of Labour, and that is inserted in the agreement.

., Hon. Mr. Graram: He puts in the subsidies agreement a clause to pay the proper
rate of wages. The rate of wages might not be the same at the time he was contract-
ing as at the time he was constructing the road.

' Mr. MacponeLL: Mr. Lawrence would like to be heard on this section.

Mr. LawreNcE: The committee will remember there was a discussion in the House
some time ago in regard to the question of payment of railway employees semi-monthly.
We wish to add something along that line to section 245. We did not insert that in
our presentation to the committee, but we would like them to consider it.

Hon. Mr. GraaaM: You do not mean semi-monthly payments to men employed
in construction, but to men employed in the operation.

My, Jonnston, K.C.: This is construction only.
Hon. Mr. Graaam : This section applies to a contractor constructing a line.
Mr. Lawrence: Then I will ask to have the clause inserted in some other place.

The CuamMan: If Mr. Lawrence drafts a section it will be submitted to the
committee under another section.

- Mr. Sixeram: I would not think it was advisable to place the railway employees
under the Minister of Railways.

Mr. Lawgrence: No, it is proposed to insert in the Bill a provision that railways
should pay their employees semi-monthly. I will submit a draft clause later.

Section adopted.
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On section 251—Headway over cars.

Mr. CurysLEr, K.C.: There is a question about that. The C.P.R. ask that
seven feet should be made six feet six. ¢

Hon. Mr. Granam: That is between the top of the car and the lowest point of
the bridge or tunnel

Mr. CHrysLEr, K.C.: Between the top of the highest box car and the lowest
portion of any structure over the road. As I represent both companies, I may say
that the Grand Trunk thinks it should be left as it is.

Hon. Mr. Graranm: It is seven feet now.

Mr. Sixcram: It is to protect the head of the tall brakeman.

Mr. Caryster, K.C.: T think the only point is the difference in the practice of
men going on top of cars: They say it is not now necessary. I do not know whether
that is so or not, but it is seven feet in the present act.

Hon. Mr. GramayM: I would like to hear the railway men on that.

Mr. TeLuier: They would not like to see the head room diminished. As a matter
of fact, if box cars continue to grow in size, we will have to jack up some of the
tunnels to prevent men being injured. I speak from about forty years’ experience
in railway service.

Mr. Lawrence: It is just as necessary to have it seven feet now as it ever was;
in faet, it should be higher. The rule requires men to get on top of the cars just

the same as ever. There should be no reduction. If anything there should be an
increase in the height.

Mr. Curysier, K.C.: In subsection t'Eey ask for a space of not less than 22 feet
6 inches. The C.P.R. suggest that 20 feet 8 inches would be quite sufficient. That is
the same thing. You have got to deduct the height of the car from the total space to
get the distance. I think if the 22 feet stands the 7 feet 6 will have to stand.

Section adopted.

On section 252—Where length exceeds 18 feet.

The CrHairMAN: We have a communication which I believe should be placed on
the record for the committee to consider, from the Union of Canadian Municipalities.
It is a letter addressed to me, and reads as follows:—

Dear Sir: Mayor Todd, of Vietoria, B.C., is very anxious to have the
last 19 words of first part section 252 of Bill No. 13 struck out. He wires
me as follows: )

“I strongly urge amending section 252 by striking out last nineteen words
in first paragraph, on account of various and changing local conditions. Special
consideration and order by Board of Railway Commissioners should be required
in each and every case of construction, reconstruction or alteration, especially in
cases where adjacent to or within confines of cities or municipalities.” e

Concerning the rest of the Bill T am anxious, as representing the Union of
Canadian Municipalities in general, to be present at discussion particularly
of clauses of Sections 252, 254, 256, 309, 367, 378, and would be obliged for a
wire when these clauses are likely to be discussed. If the sending of such a wire
is not too inconvenient.

Faithfully yours,
W. D. LIGHTHALL,
Hon. Secty.-Treas. U.C.M.

We will notify Mr. Lighthall to be here on Tuesday and then we can hear his views.
Section allowed to stand.

7
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On section 257—Application for erossings.

Hon. Mr. Grasam: The farmers want to be heard in reference to protection for
cattle.

Mr. Jouxsron, K.C.: This question will come up later. Mr. Carvell is going to
look after the farmers.

The section was adopted.

On section 259—'—PreVenting obstruction of view.

Mr. CurysLer, K.C.: The whole clause is new, and there is no great objection to
it except that it goes a little too far. The section gives power to the Board, for the
purpose of diminishing danger at any highway crossing, to order:

(a) That any trees, buildings, earth or other obstruction to the view, which
may be upon the railway, the highway or any adjoining lands, shall be removed;

(b) That nothing obstructing the view shall be placed at such erossing or
nearer thereto than the Board designates;
and for any such purpose the Board shall have power to authorize or direct the
expropriation of any lands, the acquirement of any easement and the doing of °
anything deemed necessary, and shall have power to fix and order payment of
such compensation as it deems just.

Now, a good deal of that is valuable. It is proper that the Board should have power
to order the removal of trees, earth or other obstruction to the view, which may be upon
the highway, possibly upon the adjoining lands, although I do not know about that.
But as to buildings, the Board will have power to order the removal of buildings
constituting an obstruction which stand upon the railway itself, and that may happen
to be a warehouse, shops, or something of that kind, which would require to be removed
because held to be a danger to the crosSing. Or it may be a toll house or a gate house
that obstructs the view. We think the Board ought not to be given power to impose
upon a railway or municipality the removal of buildings which may be on adjoining
lands, as well as upon the lands of the company or municipality.

Mr. SiNcLam: Is this provision for the purpose of giving Railway empleyees a
chance to see the track?

Mr. Curyscer, K.C.: It has in mind the interests of the public also, where the
view is obstructed of the man who is operating an engine, or the man who is driving
over a crossing.

Mr. Siverar: It is a pretty drastic clause. If T had a shade tree on my property
that was not in the way, I would not like to have it eut down.

The CHAmrMAN: Trees are in many cases objectionable on account of obstructing
the view. e

r. LAWRENCE: I remember a case where there was a dangerous crossing in a
farming community, and the matter was referred to the Board. There were no
buildings near the crossing, but there were a number of scrub trees that had grown
up and were obstructing the view. The Board suggested that the objectionable trees
should be cut down. However, the owners would not cut them down and the Board
could not order them to do so. I understand this provision is to cover such cases as
that. There may be instances where there are beautiful shade trees which ought not
to be sacrificed, but there are a great many other cases where, in the opinion of the
Board the trees should be cut dOWIn and they should have power to see that it is done.

The CHAIRMAN: Oould you not include trees in the amendment you suggested,
Mr. Chrysler?
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Mr. Curyster, K.C.: T am quite satisfied that the Railway or a municipality
should be ordered to cut down trees upon a highway or upon a railway because the
Board has control over these things, but to expropriate private property for removal
may result in very heavy expense.

The CHARMAN: I know of many instances in the country where trees constitute
a serious objection.

Mr. CurysLer, K.C.: T do not think the hardship there would be so great as it
would be where the removal of expensive buildings was ordered.

Mr. Lawrence: In the ease I referred to the trees were of no earthly value at all.
If the power asked for in this section is not granted, the Board can order the Railway
Company to place a watchman at the crossing, which would mean more expense to
them than paying for the cutting down of trees or the removal of buildings. I do
not know why the Railway Companies should object to this provision.

Mr. Sivcrar: Do you not think that if it were necessary to cut down trees in
order to afford an uninterrupted view of the railway, the company should pay for it?

Mr. Lawrexce: Certainly some person should pay for the trees cut down.

Hon. Mr. Graraym: Under the present Act, in cases of this kind, would not the

Board have the right to distribute the cost between the Railway and the municipality
as they saw fit.

Mr. CurysLEr, K.C.: There are sections dealing with cost of making improve-
ments to highways, for instance, the raising or lowering of gates, and things of that
kind, in which the Board may direct a municipality to assume part of the cost, but I
do not think those sections would apply in this case.

The CHaRMAN: If the word “buildings” were struck out, would it meet your
views?

Mr. MacboNELL: A building is often a very great obstruction to the view. Some-
times on railways I have seen freight sheds that are in the way.

Mr. CurysLer, K.C.: The company should remove anything the Board ordered
them to remove that stood on the road where it constituted a meénace.

The CuamrMan: Is it the wish of the Committee that the word “buildings”
should be struck out?

Mr. Jonxston, K.C.: No, that would not meet the case. Suppose we say, Mr.
Chrysler, “any trees, buildings, earth or other obstruction to the view, which may be
upon the railway or the highway, or any trees on adjoining lands.”

Mr. Curysier, K.C.: I think that is all right.

Mr. MacponNeLr: You are limiting the obstruction on adjoining lands to treee,
exclusively.

Mr. Jonxston, K.C.: If I understand the point Mr. Chrysler is raising, it is
this: I own an hotel on the corner of the highway and the railway right of way,
where I am carrying on a thriving business, is it fair that the railway should be
ordered to expropriate my building?

Mr. MacpoNeLL: This provision does not say they must do so.

Mr. Jonnstox, K.C.: It gives the Board power to order the expropriation of any
land.

Mr. MacposeLL: Tt is not declared that the railway company shall pay. What
the section provides is that the Board may order such compensation as it deems just.

Mr. Jonxston, K.C.: Under section 260, Mr. Chrysler, the Board has the very
widest power as to the distribution of costs.
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Mr. Curysier, K.C.: I would be quite satisfied with the amendment which Mr.
Johnston suggests, but we should not be asked to remove buildings from private
property.

Mr. MacpoNeLL: There is nothing here to that effect.

Mr, Curysver, K.C.: Oh, yes.

Mr. MacponerLL: The Board’s opinion may be taken.

Mr. CurysLer, K.C.: They may be ordered to do it. I do not think the section
was intended to apply to other than a shed or shack, probably something which was
not of very great value, but it is wide enough to apply to a very expensive piece of
property. Mr. Lawrence suggests that if such a crossing is dangerous and such a
building exists, the Board may order the provision of gates and a watchman, or else
take away the level crossing altogether. They have the right to do that, and it may
be the proper remedy, but what is proposed here does not seem to me to be the proper
remedy.

The CuamrMan: The objection in connection with trees is a very serious one.

Mr. Carysier, K.C.: I would not object to that, requiring payment for trees.

Mr. Sivcramr: Suppose we adopt Mr. Johnston’s amendment. Do you think
that covers the compensation for cutting down those trees?

Mr. CurysLer, K.C.: T think so.

Mr. JonxstoN, K.C.: Manifestly, the Board has power in that event to order
the railways to expropriate the trees and pay for them.

The Cuamrman: Shall section 259 pass with the words added on the third line
of paragraph (a) after the word “highway,” “or any trees”?

Mr. MacpoNerL: I do not think the section should carry in that way because
there may be a building on the corner on praperty other than that of the railway, and

the Board would have no power to order it removed. -
Mr. Jonxstox, K.C.: That is exactly what Mr. Chrysler contends should not be
given.

’
The Cuamman: Take the position of the Tecumseh House in London.

Mr. Jounston, K.C.: The Chairman thinks that if the section in its present form
passed, the Board might order a railway company to expropriate the Tecumseh House
in London, Ontario.

The Cuamrman: That hotel is right up against the railway track.

Hon. Mr. Granam: Mr. Lawrence has called attention to the fact that the rail-
way company could be made to put a watchman at the crossing.

Mr. MacpoNeLL: Yes, the Board could require them to do that.

Mr. SincraR: The only value of the land for many people is that it is there for
the shade trees to grow in. I have a tree on the corner of my lot that I would not sell
to anybody, and if it were removed I would think I was very badly treated if I were
only paid the value of the tree.

The CHamrMAaN: If it were in the public interest you would be glad to let it go.”

Mr. Sixcrair: If it were in the public interest the land should be paid for. The
land is of no use to me except that it is there for the tree to grow on.

Mr. Jounsron, K.C.: I would suggest that paragraph (a) be amended in this
way, by inserting the word “or” before the words “the highway ” in the third line,
and inserting after “highway or,” the words “any trees on.” The paragraph will
then read:

© “That any trees, buildings, earth or other obstruction to the view, which
may be upon the railway or the highway, or any trees on any adjoining lands,
shall be removed.”

N
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Mr. MacponerL: I want to go on record as being opposed to section £59 as
amended.

Section as amended adopted.

. On section 263—Appropriation for safety of public at highway crossings at rail
level.

Mr. Jouxsron, K.C.: Provision is made for extending the appropriation for a
further term of five years, and the powers of the Board dealing with it are less ham-
pered. The note made by the draftsman on this section reads:

“Provision is made for extending the appropriation for a further term
of five years and the powers of the Board in dealing with it are less hampered
than formerly by arbitrary provisions. The changes are in subsections 1
and 3.

“The widened powers now provided for in subsection 3 are the suggestion
of the Board.”

Section adopted.

On section 267—Application of S. S. 257 to 266.

Mr. CurysLer, K.C.: I think that is a clause I was referred to by the Canadian
Northern, in regard to the expression, “ Other than Government railways.”

Mr. Jonxston, K.C.: T think that clause is surplusage.

Mr. Carysier, K.C.: The point is as to the right of crossing over the Ontario
Government railway, and .whether this is excluded by the words “ other than Govern-
ment railways.” That surely means other than railways belonging to the Govern-
ment of Canada.

Mr. MacpoNeLL: I agree with Mr. Johnston.

Mr. JounstoN, K.C.: When I read the Act originally, I marked that as being
unnecessary, and I am of that opinion still.

Mr. Curysier, K.C.: You refer to the whole section.

Mr. JoanstoN, K.C.: Yes. Section 5 says,—

“This Act shall, subject as herein provided, apply to all persons, railway
companies and railways other than Government railways.”

So that 267 is unnecessary.
Section struck out.

On section 271—Drainage, ete.; terms and conditions.

Mr. Bram: This section provides that the Board shall fix the compensation, if
any, which shall be paid to any owner injuriously affected. In discussing these
clauses with one of the Commissioners, he felt it would be desirable to relieve the
Board from that duty, and provide that the compensation be determined under the
arbitration sections of the Act.

Mr. Jomxstox, K.C.: By the county judge.

Mr. Brair: The Board has very broad powers and has a great deal to do. I would
suggest that the clause should read as it does, down to the word “and?” in the 5th
line of the subsection. .

The Cuamman: If your Board orders drainage to be done, do you not think your
engineer should fix the compensation ?
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Mr. Bramr: That entails oftentimes considerable extra work. If the Committee
feel that they want the Board to do it, the Board has no serious objection, but it was
felt by Commissioner McLean, who went through the different clauses of the Act very
carefully, that it was adding a further burden in the direction of requiring their staff
to make further investigation, entailing extra work which perhaps it should be relieved
of. : .

The Cuamyax: You think the Board should not have the fixing of the compensa-
tion?

Mr. Bram: That was Commissioner McLean’s idea, that it was better that the
Board should be relieved from that.

Mr. MacpoNeLn: But they do the work so well.

Mr. Brar: I know the Board quite appreciate the feeling of the Committee in
that regard, and if the Committee feel it should be left as it stands, I would not urge
the matter further, but that suggestion has been made.

Mr. Jouxstox, K.C.: Suppose it were left in this way: that “ the Board may fix
the compensation, if any, which should be paid to any owner injuriously affected, or
may direct,” ete. If the Board has all the information to fix-the compensation let it
do so. If the Board has not that information, let the parties arbitrate.

Mr. Brar: Yes. ;

Mr. Jousston, K.C.: So that if you strike out the word “shall” in the 5th line
of subsection 2, and insert the word “may,” I think it would answer: “ May fix the
compensation, if any, which should be paid to any person injuriously affected, or may
direct the compensation, if any, to be paid under the arbitration sections of this Act.”

~ Section adopted as amended.

The Committee adjourned until Tuesday, May 8.
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MINUTES OF PROCEEDINGS.

House or CoMMONS,
ComMirTee Roowm,
Tuespay, 8th May, 1917.

The Special Committee to whom was referred Bill No. 13, an Act to consolidate
* and amend the Railway Act, met at 11 o’clock a.m.

Present: Messieurs Armstrong (Lambton) in the chair, Donaldson, Hartt, Green,
Lapointe (Kamouraska), Lemieux, Macdonell, Maclean (York), Murphy, Nesbitt,
Reid, Sinclair and Weichel.

A telegram from R. McKenzie stating that the delegation from the Canadian
Council of Agriculture cannot reach Ottawa before the fifteenth instant owing to
other meetings connected with the grain trade, being read, it was

Resolved, that Tuesday, May 15, instead of Thursday, May 10, be fixed for the
consideration of the sections of the Bill dealing with the cattle killed or injured on
railway tracks, ete.

Ordered, that Thursday, May 10, be fixed for the hearing of Frank Hawkins,
Secretary Canadian Lumbermen’s Association, and others, on section 823 of the Bill.

Ordered, that Friday, May 11, be fixed for the hearing of a delegation from the
Mutual Fire Underwriters’ Association of Ontario.

The Committee then resumed the consideration of the Bill.

Messrs. Best, Lawrence and Peltier, representing the various brotherhoods of
railway employees, were heard on several sections of the Bill.

At one o’clock, the Committee adjourned until to-morrow at 11 o’clock a.m.

ERRATA.

Orrawa, May 8, 1917.
The Secretary. !

Special Committee of House of Commons on ‘Bill No. 13.
“An Act to Consolidate and Amend the Railway Aect.”

Dear Sr,—Please make the following corrections appearing in Exhibit “A,” com-
mencing at page 72 of Proceedings of the Special Committee, No. 5, April 28:—

In clause 10, page 73, the word, “ consistent” in the 11th line should read
“ inconsistent.” ‘

In clause 13, in second line appearing at top of page 75, the second word
“railway ” should read “locomotive.”

In clause 13, in second last line thereof, page 75, the word “going’” should
read “ growing.”

Respectfully submitted,

WM. L. BEST,
Legislative Representative,
Brotherhood of Locomotive Firemen and .Enginemen.

On behalf of the representatives of the railway employees.
171
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MINUTES OF PROCEEDINGS AND EVIDENCE.

House or CoMMONS,
Tuespay, May 8, 1917.

The committet_a met at 11.10 a.m.

The CHAmRMAN: The committee fixed the 10th of this month for hearing repre-
sentatives regarding cattle-guard legislation. I have a telegram from Mr. R. McKenzie,
of Winnipeg, who, I think, represents the Canadian Council of Agriculture. The
telegram reads: “ Cannot reach Ottawa before fifteenth on account of other meet-
ings connected with grain trade.” Is it the wish of the committee that this matter be
held over until the fifteenth?

Suggestion eoncurred in.

The CrHalRMAN: It is understood then that the Lumbermen’s Association will be
heard on the 10th, the mutual fire insurance companies on the 11th, the delegation

| regarding cattle-guard legislation on the 15th, the telephone companies’ representa-

pra————

tives on the 16th, and the municipalities’ representatives on the 18th.

The CHamrMan: If the committee is ready to hear the representatives of the

railway brotherhoods;, we will now listen to Mr. L. L. Peltier, of the Order of Railway
Conductors.

Mr. L. L. Peurier: There is some correspondence before you with reference to
the semi-monthly pay proposition, Mr. Chairman. Perhaps it might be a good thing
for me to reread it and have it go on record. At present, probably we could take up
the memorandum signed jointly by the representative of the Brotherhood of Loco-
motive Engineers, C. Lawrence; of the Brotherhood of Locomotiwe Firemen and
Engineers, Wm. L. Best; of the Order of Railway Conductors, L. L. Peltier; and of
the Brotherhood of Railroad Trainmen, James Murdock. I notice that this
memorandum has been published already in the proceedings of this committee. With
each one of the various amendments we are asking for, we have given a brief explana-
tion which it will not be necessary to enlarge upon.

Section 5: That has been agreed upon during the progress of the committee’s
work.

The CHaRMAN: That section stands.

Mr. Peurier: Section 6 has also been agreed upon.

Mr. Nespirr: That is, agreed upon when we were considering it?

Mr. Perrier: Yes. Section 41: That was also agreed upon in conjunction with
Mr. Johnston, at the chairman’s request.

Mr. JouxsroN, K.C.: We have added a clause to that section which satisfies the
brotherhoods.

Hon. Mr. MurpaY: What observations have you to make about the sections you
have just mentioned?

Mr. Pevrier: None at all. They are acceptable. Section 284, regarding packing in
frogs. This section should be struck out. T will read the paragraph-relating to it, and
Mr. Best or Mr. Lawrence may have a few words to say later on the subject. (Reads.)

Paragraph ‘5 of this section should be struck out, as we submit that with
t!le moderr_x equipment generally in use on Canadian railways, there is no neces-
sity of taking the filling or the packing out of frogs or guard rails in the winter-
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time. We are of the opinion that the average railroad company does not now
resort to this practice. A brakeman or yardman or other railroad employee is
just as liable to get his foot caught in a frog or between a guard rail and the
main track rail with the packing out between December and April as during any
other part of the year. The paragraph is obsolete, we think.

This is really a trap, to have the frog packing in summer-time and the packing
taken out in winter. The men get used to crossing these places when they are packed,
and when the packing is suddenly taken out they are liable to get caught.

The CramrMan: Do you mean that the whole clause should be struck out or just
subsection 57

Mr. Peurier: Just subsection 5.

Mr. NesBirr: You do not want the packing left out between the other months?

Mr. Penrier: They should be kept packed during the year. There is no particular
reason why this clause should remain in the Bill.

Mr. MacpoNerL: What does the Railway Commission say about it?

Mr. Macnean: It is optional for the Board to allow the packing to be left out or
left in.

The Cuamyax: Have you any suggestion, Mr. Chrysler?

Mr. Curyscer, K.C.: I have no instructions about this. It is new to me. The
section as it stands reads:—

The Board may, notwithstanding the requirements of this section, allow the
filling and packing therein mentioned to be left out from the month of December
to the month of April in each year, both months included, or between any such
dates as the Board by regulation, or in any particular case, determines.

The packing cannot be removed without the sanction of the Board. What their
practice is regarding this matter, I do not know at the present time. It is years since
this section was before me, and I understood that the practice was in accordance with
the section as it now stands. It may vary in different parts of the country very much,
as our climate is different, and I think that is the reason why the section is drawn in
that way. There are sections of the country, like British Columbia, where there is no
frost or snow to interfere with the packing remaining in the year round. Whether or
not that is so Mr. Peltier will know better than I do.

Mr. MacLeaN : The section gives power to the Board. Do you not want the Board
to have that power? \

Mr. Pevrier: We feel that no one should have power to say that a trap shall
be set for our men. While we have every confidence in the Board, years and years ago
we fought and got that changed, as our men were being caught, and the most horrible
thing could occur if a man got his foot caught in a frog and was liable to be run over.
These accidents are liable to happen if the frogs are not filled. The only reason
advanced why they should not be kept filled is the small additional cost of keeping the
wing rails clear. If you will notice, the switches around the yard are the first to be
shovelled in order that they may be moved. 4

Mr. MacLean: That is only in the winter-time?

Mr. Penmier: Yes. I found in the yards at Ottawa on the first day of April that
the frogs were filled. To leave this matter to the Board means that we have to
collect from the Atlantic to the Pacific, at great expense, the information to support
our contention. é

Mr. MacpoNerL: How can this committee, sitting here, judge of the need or
absence of need of this paragraph? We cannot do it here.
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Mr. MacLeax: Is there any one here to justify the paragraph?

Mr. MacpoNeLL: It has been in the law and it is there now. This subsection
gives discretion to the Board.

Mr. NesBirT: Why should the subsection be struck out?

Mr. Pertier: The only reason was that some years ago, before the use of the
present equipment and high rails, the companies thought that it might perhaps cause
derailments if this packing filled with ice, which, of course, we who are practical railway
men know is not true. We cannot go to work to prove the necessity of this to you except
by experience. If the Board of Railway Commissioners have any information we would
be glad to have them submit it to you.. They thought it might cause derailment by this
packing filling with ice which we, of course, having a practical knowledge of the railway
service, know is not true. If we can get any information to help you out in the con-
sideration of this matter, we shall be very glad to submit it.

Mr. Best: One of the strongest objections which has been urged to subsection 5
of section 284 is that it suggests a certain line of action which is dangerous, on the
very face of it, in practical application. It is suggested, as a line of action for the
railway companies, and whether or not the consent of the Board has been given, the
companies have in some instances left the filling out of the frogs and men have got
their heel caught and could not release it. A train of box cars comes along, moving
slowly, the men could not release themselves and they have had their legs taken off.
W e think the optional provision should be removed in the interest of the conserva-
tion of the human animal, for after all that is the big thing that all of us should bear
in mind. If the railway company find it necessary to fill the frog at one part of the
year, it does seem essential that the filling should be maintained at all seasons. If it
is a matter of leaving it to a railway company or to some officer of a railway company,
they or he may not just appreciate the importance of having it filled up at all times.
Therefore, I would suggest that it should not be left to the discretion of an officer or
employee of a railway company as to when the filling should be left in.

The Cuamymax: What is the object the railway company has in making the
filling ?

Mr. Best: In order that an employee shall not get his foot caught in the frog.
You will understand, Mr. Chairman, that if a man’s heel or the sole of his foot is
caught, the filling will protect the foot so that it will not be caught under the rail.
It is possible that in winter-time snow and ice may collect on the frog so that the
maintenance of way men in picking out the ice may remove some of the filling. Or,
perhaps for convenience sake the filling has been taken out entirely so that in severe
weather ice accumulates there. But that ice can be easily removed. We think, how-
ever, that the maintenance of way men, if they were here, would say that the frog
should be filled up at all times of the year, and that the company can provide the
necessary tools whereby the ice can be easily removed from the top of the frog.

Mr. NesBiTT: What does the filling consist of ?

Mr. Best: Just a wooden wedge in the shape of the frog which is driven in and
fastened with a spike.

Mr. LawreNce: There was a time when the frogs were not filled, ag-any person
knows who has railroaded for any length of time and has had any personal experience
in connection with this matter. I remember the time perfectly well when there wag no
packing in the frogs or wing rails, and I saw a man killed on that account. He got
his foot caught inside the wing rail of the frog and a box car came along, rolled him
right over and tore his entrails out. That man died in less than twenty minutes after-
wards. It was at a place called Woodslee on the Michigan-Central, formerly the old
Canada Sonthern, and I was there and saw the whole occurrence. The railway men
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then succeeded in having a clause put in the Railway Act to prevent the recurrence
of such accidents, requiring blocks to be put in the frogs.

; Mr. Curysier, K.C.: That was thirty years ago. The provision which you speak
of, T think, went into the Act of 1888,

Mr. Lawrexce: The accident T am speaking of happened in 1879 or 1880. At
that time there was no packing placed in the frogs.

Mr. Nespirr: We have all heard of these accidents and we want to eliminate
them if possible.

Mr. Lawrexce: While it may not be a matter directly connected with the organ-
ization that I represent, at the same time, we' feel that as fellow-employees we are
more or less bound in doing anything we can to prevent the possibility of accident.
We think it is just as important that the packing should be in the frogs in the winter
season as that it should be there in the summer season.

Mr. MacpoNeLL: The packing is more necessary in the winter season.

Mr. Lawrence: If the packing is there in the summer season why should it be
taken out in the winter season? It is from a desire to conserve human life and limb
that we make the suggestion. There is no possible reason why the railway companies
cannot do the packing in the winter as well as in the summer, except that it may
involve a little more trouble for the maintenance of way men to clear out the space
between the guard rail and the rail.

Mr. NesBiTT: Suppose there is more trouble, what then?

Mr. Lawrexce: Even if there is more trouble, the frog should be blocked just
as much in winter as in summer. :

Mr. Jonnston, K.C.: Is that thé only reason why the railway companies want
the frogs maintained?

Mr. LawreNcE: At the time we suggested an amendment to the Railway Aect
requiring the blocks to be placed in frogs the railway companies advanced the argu-
ment that they were unable to keep the frogs clear in the winter season. Parliament
then added this provision which we would like to have eliminated from the Act.

Mr. MacpoNeLL: It is more necessary to have the frog blocked in the winter
season because if it is not an accident is more liable to happen if the frog be open?

Mr. LawreNce: Yes. Of course the climatic conditions are not the same in all
parts of Canada, but there is, in our opinion, no excuse for the railway companies
taking out the block in the winter months.

Mr. MacrLeax: Has the Board ever exercised the power which this provision gives
to it?

Mr. CurysLer, K.C.: 1 cannot answer your question, Mr. Maclean, the matter
is new to me in its present form. I agree with what Mr. Lawrence has said in Tespect
to the history of the question. There was a time when packing was unknown. It is,
I should think, thirty years since packing was required in certain spaces—it is not
required for all the spaces but only as regards the important spaces—about the switch.
‘The clause in the present Bill was enacted, I should think, as long ago as 1888. The
object of it was to permit the companies to raise the wooden block during the months
from December to April. The wording was changed on two or three occasions and
that continued down to quite recently when the wording was altered in order to give
‘the Board descretionary power. It seems to me there must be some good operating
reason for allowing this provision to continue, at all events, in certain portions of
the country. Mr. Lawrence says that it is owing to the trouble and difficulty of remov-
ing ice and snow when the block is there. I think the difficulty was a more serious
one. I think it was found difficult to replace the block if it was destroyed. That was
one of the reasons and then perhaps the formation of ice resulting from thawing and
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then freezing again results in the creation of difficulty at the points in question on
the railway. I have no practical knowledge of the question and I think it would be
necessary at some stage, if the committee think of adopting the proposition to hear
from practical men in the service of the railway on some of these sections.

The Cuamyax: Perhaps it would be well to allow the section to stand until Mr.
Blair, who represents the Railway Commissioners, can be here, and give the reasons
why the section in its present form was enacted.

Mr. Jouxston, K.C.: Before you leave the section, the railways contend there is
no danger in leaving the packing out during the winter months.

Mr. Pevmier: In regard to what Mr. Chrysler has spoken of, the reason for leav-
ing discretionary power to the Board of Railway Commissioners, it was in case there
should be doubt. And in case of doubt the Board took the safe course of permitting
the railway companies to leave the frogs unpacked during the winter. However,
experience has shown that is unnecessary. With the diseretionary power which the
provision confers on the Board, it may result in carelessness. The companies will
contend that packing is not necessary during winter months and when a duty is not
made obligatory on a company or one of its employees, carelessness is almost certain
to result.

Mr. Macreax: We will hear Mr. Blair later as to whether this power has ever
been exercised by the Board.

The Cuamvax: If you will proceed, Mr. Peltier, we will hear from Mr. Blair
when he comes a little later.

Section 284 allowed to stand.

On section 287—Accidents, notice to be sent to Board.

Mr. Permier: What we propose is to amend this section by adding at the end of
subsection 1 the following proviso :—

“Provided that the conductor or an officer of the company making a report
to the company of the occurrence of an accident attended with personal injuries
to any person using the railway or to any employee of the company shall also
forward to the Board duplieate copy of such report and shall immediately send
by telegraph or telephone to the Board notice of such accident.”

Our object in coming here is not always merely to look after ourselves. With

the wide experience and wide knowledge possessed by the men whom we represent, -

we endeavour sometimes to secure the passage of legislation in the public interest.
We argue that the man on the ground at the time of the accident, with the full knowl-
edge of the circumstances and influenced by the feeling which dominates him at the
time, should make a duplicate copy of the report which he sends to his superintendent,
and this should be sent to the Board of Railway Commissioners.

Hon. Mr. Mureny : What you propose is, that the record should be made complete
at the very place where it ought to be complete?

Ifon. Mr. Lemieux: How will the report in questlon be available to the pubhc
when it is in the hands of the Board?

Mr. MacLean: I thoroughly sympathize with the object in view. I have had
practical experience of accidents of the kind in question and the public have had no
access to information in any place. It would be a good thing, in all these accidents,
that a duplicate of the report made to the company shall go to the Board of Railway

- Commissioners.

Mr. Lawrexce: If the information is sent direct to the Board as soon as theé
accident happens it will enable the Board to send an officer immediately to investigate
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-

the cause of that accident. As it now happens there is a delay of three of four days
-~ before an investigation is begun. In the first place the report goes to the local office.
of the railway company from whence it is forwarded to the head office in Montreal,
which in turn transmits it to the Board. In this way a delay of a week may occur,
and most of the wreck may have been cleaned up and a thorough investigation is a
much more difficult matter.

Mr. Jouxston, K.C.: The railway company is required by the present section to
give the Board full particulars of an accident.

‘Mr. LawreNce: That is from the head office of the company, as I understand it?

Mr. Jouxstox, K.C.: It does not say from the head office necessarily.

Mr. MacooNeLL: How does the amendment read?

Amendment again read by Mr. Johnston.

Mr. Permier: This is a very simple matter, the conductor, if it be the conductor,
or whoever the officer is, when he goes into the telegraph office to telegraph his report
to his superintendent, addresses also a report to the Board of Railway Commissioners.
The way it would work out is that when he is making a report to his superintendent,
he makes it in duplicate and a copy of it is, at the same time, sent on to the Board.
This is not done with any desire to cast any reflection on the companies, but, probably
you gentlemen do not know how busy the local officers of these companies are; if you
did you would know how difficult it is for them to act promptly; frequently they are
on the road, they are not in their office at the time the accident happens. We as prac-
tical railway men know that from every accident that oceurs there is a lesson to be
learned, and this proposed amendment may get some of our men into trouble. I dare
say some of the conductors I represent do not like the idea of having to make this
report for the reason that it may expose them when they are implicated, but that is not
the question; it is in the public interest.

Mr. Macrean: The duty is put on the company to make that report to the Board
and your proposed amendment also puts it upon the operator, or the officer, whoever
he may be, to do the same, is not that the idea?

Mr. Peutier:  Yes.

The Cuamrmax: What have you to say to this proposal, Mr. Chrysler?

Mr. CurysLER, K.C.: Personally, I do not see any great objection to the proposal.
1 understood, I may have been wrong, that the Board as it was, received reports directly,
practically as provided for in this proposed addition to the subsection, and that it did
not go to the circuitous, roundabout way Mr. Peltier speaks of. It is known from the
newspaper reports, in a good many cases, when an accident occurs, whether the Board
sends their inspectors on informatior that they may derive from the press reports,
I do not know. :

Mr. Sixerair: Would these reports of which you speak be confidential?

Mr. Curysner, K.C.: The reports to the Board should be.

Mr. SixoraiR: I mean the reports to the company by their officers?

Mr. Curyster, K.C.: The reports 1 understand would be confidential in the event
of a trial. The report to the company of the accident would not be confidential, but
the reports to the Board, perhaps, ought to be.

Mr. MacpoNELL: Supposing we decide on the prineciple, and leave it to Mr.
Johnston to recast the subsection in accordance with that subsection.

Mr. Jouxstox, K.C.: It should not be as a proviso, but if the committee decides
on the principle, the subsection can be recast. '

Principle of proposed amendment adopted, and Mr. Johnston requested to recast
the clause.
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Mr. Jouxstoy, K.C.: When the committee reaches the consideration of section
287, T will have an- amendment ready.
Mr. PELTiER: The next amendment we ask is to section 298 (page 113) para-

. graph (3) (reads):

“Certain °f the railroad employees object to the inclusion of this language
in this Aet, we respectfully submit that paragraph (j) of section 289 may be
found entirely unacceptable to the railway employees, and it is hoped that if
the paragraph becomes effective that its adoption shall be regarded as without
prejudice to any future contentions made to all or any of the railroad organiza-
tions.”

Mr. MacpoxeLL: That is always the case.

Mr. PELTiER: Though we come under the operation of this clause, and the repre-
sentative of the Brotherhood of Engineers will speak on this matter and, I may say
that their condition is much more serions than the condition of the men whom I repre-
sent, because of the modern locomotives and all those things now in use and there
is certainly a need of rémedial legislation either by the Board or by the Government
with regard to the hours of rest. The paragraph (j) reads: “Limiting or regulating
the hours of duty of any employee or class or elasses of employees, with a view to
safety.” Some of us have thought of trying the Board, but we wanted in making that
trial to have it understood and so expressed that we accepted the paragraph without
prejudice so that if the Board did not administer the operation of this clause, as we:
believe it should be administered, that we would yet have recourse to Parliament for:
the enactment of a law such as we ask for.

Mr. NesBiTT: You always have the privilege. : f

Mr. Permier: Yes, we have, but it might be said that we had accepted this para-
graph when this measure was under consideration, and that afterwards we were coming
back to an objection to that which we had agreed to accept.

Mr. Jouxstox: Do you want the subsection struck out entirely?

Mr. Perrier: No, sir, but we do not want to be in the position if, after a period
of probation we find ourselves compelled to come back and ask for further amendments,
that we shall be told that we accepted the paragraph as it stands now. We do not
want to be prejudiced in the future, provided the administration of the paragraph as
it now stands, by the Board, is not right.

Myr. Curysier, K.C.: This subsection is entirely new.

Mr. Lawrexces We had a Bill introduced in Parliament, in 1914 1 think it was, as
Mr. Peltier has said, and there was division of opinion between the engineers and
firemen and the trainmen and conductors, as to that measure. It is certainly neces-
sary that some such regulation should be made upon that subject. The Board of Rail-
way Commissioners are, at the present time, very busy men, no men in the country
have been as busy during this last winter particularly, on account of the congestion
of traffic, as the Board of Railway Commissioners and whether they would make regu-
lations satisfactory to the men, or not, we do not know. But at the present time the
railway men of this country are up against a hard proposition which perhaps I can
best illustrate by referring to the accident that happened on the Grand Trunk between
Hamilton and Toronto, last March. The engineer and the fireman on a freight train,
and the conductor and the brakemen had been on duty over 24 hours, from the time
the engineer was called, until the aceident happened. He was in a side-track at Port
Credit and was sent word that after a certain train passed, the line was clear to pull
out. You can readily understand in what condition a man is after being on duty for
nearly 24 hours from the time he is called out. This was in the evening, about 9 or

10 o’clock, I forget the exact time. After a while a passenger train passed which, he
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thought, was the one referred to in his order. The brakeman, without being told,
threw the switch.

Hon. Mr. Lemievx: Where did you say that happened?
Mr. Lawrence: At Port Credit, last March.

Hon. Mr. Lesieux: I was there—I was on that passenger train to which the
accident occurred.

Mr. LawreNce: Then you will understand that it was a miracle that there was
not a lot of passengers killed, and I hope that the members of the committee, in con-
sidering this question, will remember that one of their members, Hon. Mr. Lemieus,
was on the train at the time the aceident occurred. As 1 say the brakeman threw
the switch, and the engineer started to pull out on the main track; the engine was
slipping, we have sand to keep the wheels from slipping on the rails, and the engine
was moving slowly, and the engineer got out on the ground and when he got around
to the side on which the main track he was going on was, he happened to look up
and saw that there was a passenger train coming along, and he started up the track
with a torch, swinging it, in an endeavour to stop the passenger train. He did not
have time to do so, it was the International Limited, T think it was her. The brake-
man was around on the other side, and when the engineer started back on the track
to signal the oncoming passenger train, he hollered to the fireman to jump but the
fireman was a new man and he did not hear, or did not understand and remained .on
the engine. The fireman and the brakeman of the freight train and the engineer
on the passenger train were killed, and it was a wonder that more were not killed.
You can quite understand what condition those men were in. The engineer and his
assistant, who was not a first-class fireman had shovelled two tanks of coal and they
were both just tired out.

I have another case here that happened in Hamilton, on the 28th of January,
where the engineer was working under trying circumstances, just as this one, to whom
I have just referred, was. In this case the engineer came in at 4.30 in the morning,
having been working since 11 o’clock on the morning before. These men are called
two or three hours before they go to work. In this case the man had been out about
twenty hours before he came in, and had only three hours’ sleep when he was called
out again. This man took out his engine, it was a double-header, and they went by
tne signal, and a street car went into the side of the train; he was not injured, but
that man, after a trial, the week before last was sent to jail for two months in Hamil-
ton. That man was doing everything he could, but he had been working longer hours
than he should have been allowed to work. T want to say that the engineer and fire-
man of the locomotive on a passenger train, are about the busiest men in this country.
One locomotive engineer, going over a division of 140 miles, counted the number of
different movements that he had to make in that run, and he had between 1,800 and
1,900 different movements to make in the length of time which it took to cover that
distance. That means that a man in that position must keep alive all the time, and
that while the passenger trains are in danger, we do not complain of the passenger
men being kept too long on duty, but it is the freight men, and the lives of people
travelling on the passenger train are endangered in consequence.

The CuamrMAN: Do we understand that you object to paragraph (j) of clause
2897

Mr. Lawrence: We are just putting up our opposition to the hours men are
required to handle trains, and we think that the legislators of this country ought to
know the facts, and the danger to the public which results from that condition of
affairs. Tt is up to you, gentlemen of this committee, to provide the necessary regu-
la',tiona and restrictions in that regard and to protect the public whether the com-
panies or the men wish it or not.




SPECIAL COMMITTEE ON RAILWAY ACT 181

The CHAmRMAN: Is it the wish of you and the other representatives of the different
brotherhoods that this paragraph, as it reads here, “ The Board may make orders and
regulations,—(J) limiting or regulating the hours of duty of any employees, or class
or classes of employees, with a view to safety,” should be struck out?

The Cuamrmax (to Mr. Lawrence): Is the committee to understand that you
object to or approve of this paragraph?

Mr. Lawrexce: We do not want to have it understood that we afe inf favour of it.
If Mr. Best and I had our way, Parliament would pass such a law as they have in
the United States regulating the hours of service.

Hon. Mr. Mureay : What is the aim of that law?

Mr: LAWRENCE : It is on the same lines as the Bill we had introduced by Mr. Car-
roll in 1914. In the United States they have a law where if a man, in connection
with the operation of a train, is on duty sixteen hours continuously, he must not go
on duty again until he has had at least ten hours’ rest. If hé is on duty sixteen hours
in the twenty-four, that is a few hours on and off, he must not go out until he has
had eight hours’ rest.

Hon. Mr. Mureny: If you were satisfied that this subsection should be adopted,
the Board might apply it in accordance with the provisions of the United States law.
Then you would have no objection?

Mr. LAWRENCE: No, sir.

Hon. Mr. MurpHY: Perhaps you would not say this, but you are timorous about
how it may be applied?

Mr. MfcpoxeLL: Mr. Lawrence is not objecting to or approving of this. He is

making a statement, and he holds himself at liberty, if this is not effective, to apply
to Parliament subsequently for something that will meet the conditions. -

Mr. Lawrexce: For the simple reason that I can bring information—I would not
dare to mention any names—where railway companies in Canada running into the
United States would run their men until they got near the border, after being twenty
hours on duty, turn them around and send them to their own terminal, not daring to.
let them go into the United States.

Hon. Mr. Leyievx: If they crossed the border into the United States they would
become subject to their law?

Mr. Lawrexce: Yes. I have a number of instances like that.
The Cramymax: As I understand it, you are merely going on record.

Hon. Mr. Mureny: Would you not always have recourse open to you to go to the
Board and be heard as to any regulations they might make?

Mr. Lawrexce: We would, in a way. But, for instance, in the case of congestion
of freight the railway companies might say it was on account of the hours of service
law that they could not relieve the congestion. The Board might make an order in
some district that the law would not apply. We think that would be a dangerous
thing. Tt might have been done during this last winter. I could show you conditions
in Ontario last winter where they kept our men on duty 18, 20, even 40 hours. The
Grand Trunk leased some engines from the United States. When they were sent over
they were furnished with American crews, they would not allow them to be brought
by the ?ngineers of the Grand Trunk. When the 16 hours were up, these American
men quit work. In one case they stopped on the main line when the 16 hours were up.

Mr. Nesprrr: That was bad.

Mr. Lawrexce: Was it bad? It taught the companies a lesson. It never happened
afterwards. This crew had brought the engine near the terminal.

~
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Hon. Mr. MurpHY: They believed that a desperate disease required a desperate
T

Mr. Lawresce: It did not block things very badly, they were right at a terminal.
That incident goes to show that the men over in the United States like that law and
are willing to abide by it.

Hon. Mr. Lemievx: Have you applied to any railway board for similar legislation?

Mr. Lawrexce: We had the matter up with the officers some time ago, and we did
not meet with any success. As nearly as I can remember, I think the officers said they
did not believe that they had jurisdiction. Let me read a bulletin issued by the Grand
Trunk Railway, I think four years ago. The person who sent it to me did not put the
date on it, but I have had it in my possession three years. It reads:—

To all concerned:

Commencing at once, trainmen, yardmen and enginemen must not be kept
on duty to exceed 18 hours’ continuous service without being given rest.

Regardless of that, the man was on duty twenty-four hours.

Crews that cannot make the terminal within 18 hours must be side-tracked
and given 8 hours’ rest and 2 hours’ call or the train set off at such time that
will enable the crew to make the terminal with the engine and caboose. When
necessary to tie up for a rest between terminals, provision must be made for a
man to watch the engine. No crew must be allowed to leave a terminal until
they have had 8 hours’ rest, except in case of main line being blocked.

It is always blocked. -

We prefer that anir train be annulled rather than require an engine or train
crew to leave a terminal without having had 8 hours’ rest. .

I want to say that that notice cuts no more figure than a snap of my fingers with the
officers of the Grand Trunk Railway to-day.

- Mr. SixcLaiR:  Are the parties whom you represent in favour of removing the
management of the railways out of politics in details like this, such as fixing the hours
of work'? .

Mr. Lawrexce: Yes, I am in favour of that. :

Mr. SiNcLaR: It strikes me that this is a step in that direction.

Mr. Lawresce: Well, then, put the whole Railway Act under the Board of
Railway Commissioners. That will take the whole thing out of polities.

Mr. MacLean: When did the American Act come into force?

Mr. Lawrence: I think the American men got their law in 1907. T am not quite
positive. '

Mr. Nessrrr: Might 1 suggest that as these gentlemen do not oppose the clause,
but simply want to put their views on record, we pass on. If it were necessary, there
is no reason on earth why they could not have a change made later.

Mr. MacLeax: We can try and get that American clause in the law when the Bill
is up in the House.

Mr. Nespirr: There is nothing to hinder their asking for an amendment.

- The CralrMAN: Mr. Best would like to say a few words.

Mr. Wa. L. Best: I think it would probably be apparent to the committee that
the representatives of the various brotherhoods unfortunately are not exactly in accord
on that matter; that is to say, the conductors and trainmen have not sought an hours
of service law, perhaps, as vigorously as the representatives of the locomotive engine-
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men. The reason for that is quite apparent to any practical railroad man, namely that
the conditions of locomotive service cannot be compared, so far as exaction of one’s
physical energies is concerned with those of the conductors and trainmen. Their duties
are exacting enough, but they do-not at all compare with those of the locomotive
enginemen. In addition to that the greater number of employees, as you will under-
stand, is in freight servee, irregular service. When they are laid out on the road the
conductor and trainmen, I am glad to say, can go to bed just as comfortably as if they
were at home. The engine crew, in charge of a $20,000 piece of property, cannot go to
bed. In the district where I put in twenty-one years of the best part of my life
railroading on a locomotive, we had from five to six months when the thermometer
registered from 40 to 60 degrees below zero. No man can get rest on a locomotive and
look after such a valuable piece of machinery under those conditions. It is because of
the conditions that locomotive enginmen have worked under, and where they have
seen members of their own organization whom they have worked with go down to
death as the result of accidents which oceur from excessive hours of service, that we
favour some regulation of hours of service. I believe that Parliament would have
passed a law ten years ago had they been acquainted with these conditions. Mr.
Lawrence and I preseuted to the Minister of Railways and the Special Committee of
the Privy Council, and to the Premier before he went to Europe recently, a memorial
in which was contained a request for an hours of service law. I have no hesitation in
saying that now. Subsequently an understanding was come to that the various railway
representatives would .probably get together on this matter in the near future, and we
have called a meeting for that purpose. I am hopeful that the trainmen’s organization
and the conductors will see the matter in the same light as we do, that it is a case of
necessity, that it is, as I put it to the Minister of Railways, a matter of national
importance, to conserve the human element involved in the railway industry. From
that viewpoint alone, this committee will appreciate our stand; because they are
working hard, I know. When a man has spent, say, ten or twelve hours, or perhaps up
to that time if his physical condition is normal he can render very nearly 100 per cent
efficiency. As he gets up to twelve, sixteen, twenty-four, thirty-six, or forty-eight
hours, as I have often had to do without rest at all, many times eating meals at

_ intervals of twelve hours—a man canmot give 100 per cent efficiency. The liability to
accident increases just in proportion to the diminution of a man’s efficiency. Many of

our accidents occur when men have been long hours on service. Investigations are
made, and the public hears that some conductor or engineer has omitted to execute a
train order or to properly observe the schedule time of some superior train. As a
result, perhaps some lives are lost, maybe lives of employees, perhaps those of the
travelling public; and the man may be acquitted, but sometimes he is convicted. Many
of our men have gone behind the bars and in many cases, directly or indirectly, have
gone there as a result of excessive hours of service. These are facts. I have numbers
of cases on my files that, T think, would startle the legislators of this country. I have
just recently had a case where a man wired for rest while on the road. A telegram was
sent back by the superintendent to the conductor—he did not reply to the fireman’s
request for rest—but he sent a telegram to the conductor to have one of his brakemen
fire the engine into a certain point, and to have him get off the train and report the
results when he came in. The man, for fear of losing his position, went through without
rest. When he got in he was called to the superintendent’s office and he was told by_
the superintendent that he did not want to have that oceur again, that he was giving
too much trouble by booking rest on the road.
Mr. MacLeaN: Is the American clause satisfactory to you?

Mr. CurysLer, K.C.: The American clause is not in that sense at all. It is a
state law.

Mr. Besr: Tt is a national law. I think there should be a Federal law in
Canada; I think that is perferable to regulation by the Board of Railway Commis-
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sioners. The reason paragraph (j) is in the Railway Aect at the present time is that
cither the late Chief Commissioner or the late Chief Operating Officer, or some of
the officers of the Board, questioned whether or not they had jurisdiction under the
existing Act to regulate the hours of service of railway employees; and when Mr.
FPrice was redrafting the Act he put this paragraph in to remove any doubt as to the
jurisdiction of the Board. It was admitted, perhaps, by the Board that they could
make regulations, but, perhaps these might not suit the conflicting parties. Some
of the employees as I have just pointed out desire to have a law. The trainmen and
conductors feel that the provisions of the various contracts with the railway companies
respecting taking rest on the road should be sufficient.

Mr. MacpoNern: Why not leave this paragraph in so as to afford an opportunity
of trying it out to see if it is successful.

Mr. Best: In reply to that, there is no guarantee in paragraph (j) that the
Board is going to make regulations. They may do it. There are many things in
the Railway Act giving power to the Board to do things which they never make
use of. It seems to me that this is simply giving the Board jurisdiction to do a
certain thing if they find they have time to do it, and if they are impressed with
the necessity for it. They may do it and they may not.

Hon. Mr. Lemievx: Would the American law be satisfactory?

Mr. Best: If it were reduced to 14 hours. We have it redrafted and are going
to submit it in our memorial. For the reason I pointed out,”we do not submit it
at this time, with a view to amending one of the clauses under “ Operation and
Equipment” whereby a provision in the Railway Act could be inserted providing
for this very thing, because we think it should be in the Railway Act.

Mr. MacpoNeLL: You have not agreed upon it yet?

Mr. Best: We have not had a meeting yet to consider it.

Mr. Jouxsrton, K.C.: Is it not, Mr. Maclean that none of the railway represen-
tatives had any objections to the clause remaining in the Bill?

Mr. MacLeax: In the view perhaps that it is better than none at all.

Mr. Jonxstoy, K.C.: Mr. Best thinks it may be necessary to go further in
some way, but for the time being they are all agreed that the clause should remain
in the Bill.

Mr. Lawrexce: I would like to draw the attention of the committee to the
fact that the Board of Railway Commissioners is not a prosecuting body. If an
order is passed by the Board what does it mean? It means that the employee must
prosecute his employer for keeping him en duty an excessive length of time. Gentle-
1en, let any one of you put yourself in that position: a brakeman or fireman pro-
secuting a railway company for keeping him on duty an excessive length of time.
Let a law be passed similar to that which prevails in the United States, where its
enforcement is entrusted to the Government. In the Bill which we drafted and
presented to Parliament three or four years ago, that was the line followed. The
idea was that a committee should be appointed to examine the records of the com-
panies throughout the country and report to the Board. When violations were dis-
covered they should be brought to the attention of the Attorney-General, by whom a
. prosecution would be instituted. But if subsection “j* carried do not think that is
going to relieve the difficulty,

Mr. MacpoNELL: It may. :

Mr. LAwWReENCE: Extend the power of the Board and enact that they must
prosecute for violation of the law. ¢

Mr. NesBirr: Suppose you pass an Act regulating the hours of work and the
companies fail to observe that regnlation, how are you going to prosecute?
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Mr. Lawrexce: If an Act is passed along the lines suggested, let the prosecu-
tions be conducted as they are in the United States. In the country to the south
there is a department that carries out that work. That authority has access to the
records of the railway companies and can find out whether an employee has been on
duty for an exceptional length of time. If so, the case is referred to the prosecuting
body, whatever it may be. In this country it would be the Attorney General of each
province upon whom would devolve the duty of prosecuting the company. Let me
give you a case by way of illustration. I have here a copy of an order passed by the
Board of Railway Commissioners regarding the inspection of. locomotive boilers.
Any company violating the order renders itself liable for penalty of $100. Now,
let me cite a concrete case. On the morning cf the 17th February last, at seven
o’clock, a locomotive exploded at Guelph Junction, Ontario. This was on Saturday.
On the morning of the following Tuesday I received a letter from one of our men
explaining the circumstances and asking me to find out if the Railway Commission
had investigated the cause of that accident. That was on the 20th. Imagine my
surprise when I went to the offices of the Railway Commission, to find that the
Commissioners knew nothing about it. The boiler explosion happened at seven
’clock on Saturday and on the following Tuesday afternoon the Railway Commis-
sioners were still unaware that such an accident had occurred. Yet, they have
adopted a regulation providing a penalty of $100 for such an occurrence.

Mr. NesBirr: The clause we are discussing should include such accidents as
that.

Mr. Lawrexce: In your opinion the clause will be of no avail unless the Board
of Railway Commissioners are given prosecuting powers. Unless it is provided
that the Board must report such cases to the Attorney General, or to some authority,
who will prosecute violators of the Act.

Mr. MacpoNeLL: Section 392 of the Bill provides for fines, penalties and other
liabilities where railway companies and other corporations do not carry out the orders
of the Board.

Mr. MacrLeax: Who enforees that provision?

Mr. MacpoNeLL: Wait a moment please. If the provisions of the section we
are now considering are not carried out by the railway companies they are still
liable under section 392 to very serious penalties.

Hon. Mr. MurpHY: But the Board may never make these regulations.

Mr. MacpoNeLL: One objection which was taken was that if they did there was
no obligation to enforce it.

Mr. Lawresce: I will answer Mr. Macdonell on that point by asking who
prosecuted where a violation of the law has occurred?

Mr. MacpoNeLL: Please do not misunderstand me. T am in sympathy with
your purpose and am only trying t6 help you out.

Mr. LawrEsce: Who enforces the law when it is violated?

Mr. Macreax: That is the very point. This Bill provides for no enfercement
of Federal law similar to that which prevails in the statutes of the United States. In
the adjoining Republic it is provided in every one of the Federal statutes that it shall
be the duty of the Attorney General of the United States to enforce the law, and
an appropriation of so many thousand dollars annually is placed at his disposal for
the employment of counsel, agents and special officers needed to carry out the law.
T have been in Parliament twenty-five years and have been continually agitating this
question but T cannot get it to an issue. However, I am going to get it to an
issue some day and that is that there must be Federal enforcement of Federal law,
and it must be set out in the Act that somebody is responsible for the enforcement
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of the law, as has been suggested by the representatives of the railway brotherhoods
with respect to prosecutions under the Bill which we are now considering.

Mr. Lawrexce: I would like to read to the committee, if they do not object,
the verdict of the coroner’s jury with respect to a railway accident which occurred
at Port Credit.

Mr. Macpoxenn: If you provide that any person can use the machinery of the
law whether it is a civil or eriminal action, and if these penalties are not paid for
disobedience of the Railway Board’s orders, it is open to any one to enforce it.

Mr. Lawrexce: T understand that very thoroughly, and your experience as well as
mine is, that what is everybody’s business is nobody’s, and no such action is taken.
Penalties are provided, but I have yet to hear of any prosecutions for violations of the
kind on the part of the railway company. The companies are practically the violators
in most of the cases. Sometimes, of course, employees violate an order; we are all
lluman and there has never been a human being who did not do some things he should
not have done, Now, the accident to which I have already referred occurred on the
23rd March, 1916, and this was the verdict of the jury which conducted an investiga-
tion on March 27 following: (Reads)

“That brakeman L. W. Martin misinterpreted a verbal message issued by
Conduector Leo S. Ward to Engineer Gordon Dennis, and was responsible for his
own death and that of Engineer Harry Overend and Fireman W. O. Anderson,
on Thursday night last near here, when the ill-fated G.T.R. Chicago Flyer, No.
16, “side-swiped” a G.T.R. freight pulling onto the main line, was the verdict
of the jury that heard the evidence here to-day before Coroner Dr. Sutton of
Cooksville.”

The jury also added another the following rider: (Reads)

“We also agree that the crew of the freight train were rendered incapable
of properly attending to their work, owing to exhaustion, having been on duty
for over twenty-four hours.” i

“In summing up the evidence Coroner Sutton told the jury that a man who
had been on duty for over twenty-four hours should not be entrusted with the

_protection of hundreds of lives on a train. He also pointed out that while
certain statements made by Conductor Ward had been corroborated by other
witnesses, it was apparent that Engineer Dennis of the freight train was not
very wide awake when the message was delivered by Martin, who, according to
Dennis, told him to follow No. 108 train instead of No. 16, the Chicago Flyer.”

“Dennis may be correct. That is for you to say”, eoncluded the Coroner.”

Hon. Mr. LeMieux: Why do not the representatives of the various brotherhoods
of railway men get together and draft a clause which they think will meet the case?

Mr. LawreNCE: A clause was drafted with the object of submitting it to this
committee, but some objection was raised. Another clause was then drawn up, which
we are prepared to show you if you wish to see it. As Mr. Best has already explained,
on a freight train there is a caboose to which, when the train is tied up, the conductor
and brakeman can retire and obtain rest. But the locomotive engineer and fireman
are not so happily circumstanced. There is no place on the locomotive where they can
go to sleep, and even if there weére they have to take care of the engine, which other-
wise, in very severe weather, would freeze up solid. The crew of the locomotive have
to remain on duty for a certain number of hours, and it is not until that term has
expired that they are at liberty to go to rest. That is one of the reasons, perhaps, why
the conductors did not want this provision.

Mr. Permier: T think you are going a little too far as to our not wanting thls or
that, and I should like an opportunity to explain what our position is.
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Mr. Lawrence: Perhaps I shall not say that you do not want it, but rather that
we have not got together in regard to it. At any rate, that is our position, and we
felt that when the matter came before the committee if explanations were wanted, we
would explain why we could not agree on some provision.

Mr. Perrier: Just a few words of explanation in regard to the attitude of the
men whom I have the pleasure of representing here. The conditions of employment
are somewhat different as between the various classes of men employed on a railroad,
but we believe that when the-matter comes before the Board we can adjust the law
and work-out any complications that may arise. In the case of some of our employees,
if they have been out 14 hours and are ten miles from home, the company will allow
them to go to bed and they can get their rest. When they reach the terminal, however,
they will be told “You have had your rest in the other place. You can now take your
train out again,” and so they will be away from home for quite a while. We are not
lacking in sympathy for the enginemen. On the contrary, they say: “If the Board of
Railway Commissioners do not enforce proper hours of rest under any law or rule
that they may adopt, we will join hands with our colleagues and go before Parliament
with a demand for a proper hours of rest law no matter how much it may discommode
us. We will appeal to Parliament to protect the enginemen, for we realize that in
many cases in protecting them we are protecting ourselves also. While you may be a
little weary of this discussion, nevertheless I wish you could extend our hearing
for a couple of hours longer so that we might give you the advantage of some of our
experiences. Violations of the law are not always to be attributed to the officials; there
are the necessities of the public to be considered, and of the traffic as well. There is

_ the constant rush which involves the officers with it, and day after day they are involved

literally in a treadmill. I do not want to be understood as saying that our railway
officers are inhuman, neither does any one of us. It really seems as though sometimes
a law were needed to protect us against ourselves, such is the incessant grind in these
modern times on a big railway.

Mr. Sixcrair: There is nobody weary of the discussion, but it strikes me there is
nothing we can discuss until you make a proposal.

Mr. PeLtier: Our position is this: We agreed to try the proposition now before
Parliament, and if it did not work, if effective means were not provided for carrying
out the law we will take the matter up with you later.

Mr. MacpoNeLL: That is the clause in this Bill?

Mr. Permier: Yes. If that is found unworkable we will come back to you again.

Mr. MacrLeaxn: -I wish to repeat the suggestion I have already made, that the
enforcement of the Railway Act, or of the regulations made under it, should be
imposed upon somebody. That policy has never yet been settled in Parliament, although
the Canadian Parliament is now fifty years of age. I brought the matter up in the
House of Commons, and what was I told? “Go to the Attorney General of each
province.” Onme gentleman said, “Any one can go out and enforce it.” But that is not
a good law and it is not a modern law. There should be provision by the Federal
Parliament for the enforcement of its own legislation. I am going to join issue with
somebody in that connection. T have tried very hard so far to make it an issue, and
have not quite succeeded, but that result may come this session. We certainly have
got to have some such provision. In the United States there is a provision which
requires the Attorney General to enforce the law, as I have already said, and money is
placed at his disposal for that purpose.

Hon. Mr. Mureny: Would you favour, in this case, a member of the Board of
Railway Commissioners being designated as the person whose duty it is to enforce
this Act?

Mr. MacLean: I would put the duty upon the Attorney General, that is, the
Minister of Justice, I think he is the Attorney General, that was his old title. We
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put upon the Minister of Customs the duty of enforcmg the Customs Act, but that
is the paramount weakness of Federal legislation in this country, that the enforce-
ment of it is left to the Attorney General of the provinces or the man on the street.

Paragraph (j) stands for further consideration.

Mr. Peumier: I think section 290 is the next section we desire to take up, that
is a section providing for a semi-monthly pay.

Mr. Lawrence: That matter was brought up the other day and we were asked
to draft something that would embody the views of the railway men whom we repre-
sent. We have done so, and we propose that a subsection be added to section 290
as follows :—

Payment of salaries and wages—

290 (a). The salaries and wages of all persons employed in the operation,
maintenance or equipment of any railway company, to which company the
Parliament of Canada. has granted, by means of subsidy or otherwise, or
which railway has been declared for the general benefit of Canada, shall be
paid not less frequently than twice in each month during the term of employ-
ment of such persons.

2. Such payments to be made not later than the twenty-sixth day of
each month, for the first part of such month, and not later than the eleventh
day of each month for the second part of the month previous.

They get their pay month by month, and they get it at all times. I do not know
if I can enlighten the committee with anything with regard to the benefit of pay-
ment of wages to railway employees twice a month, instead of once a month as
at present.

Mr. MacpoNeLL: Why do you fix these particular dates?

Mr. LAwreNcE: For this reason: if there is not a date fixed when the wages
are to be paid, the companies could put off the date of payment until the second
semi-monthly payment was due or even later, and then delay the next payment
and so on.

Mr. MacpoNELL: They could not do that, even if the dates were not fixed,
because they would have to pay twice a month.

Mr. Nespirr: If I were you I would not insist upon putting the dates in
this amendment; the company could only defer the payment once.

Mr. Pertier: In order that the committee may better understand the position
which the employees of the railway companies take upon this question, I would like
to read this correspondence, that it may be placed in the record. I will read a
letter which I had the honour of writing to the Prime Minister and which was
forwarded by Sir George Foster to the Minister of Rallways and Canals, who advised
me to appear before this committee. The object I had in writing this letter was
that when a similar measure was before Parliament in 1912 the representatives of
the Order of Railway Conductors, had, at that time, opposed the measure and when
this Bill came up in Parliament I was told both by senators and members of the
House of that occurrence. I now want to make it absolutely clear that while the
conducters were lukewarm, at that time, they are not in that condition now; on the
contrary the Order of Railway Conductors are strongly behind this semi-monthly

pay Bill. (Reads)
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Avexaxpra Horter,
Y

Orrawa, April 4, 1917.

Sir RoBertT BorDEN, Prime Minister,
Care of Sir GEORGE FOSTER,
Acting Prime Minister,
Ottawa.

A Plea for the Establishment by Legislation of a Semi-Monthly pay for Railway
Employees.

According to the railway statisties of the Dominion of Canada the number of
railway employees in service for the year ending June 30, 1915, was 124,142, and for
the year 1914, 159,142. Basing our calculation on the figures for 1914, and esti-
mating the number of families as 100,000, with an average of five persons per family,
we have a total of approximately 559,000 persons, located in the various railway
centres of the Dominion, to whom the establishment by the Dominion Government
of a legal semi-monthly pay would be a great benefit. In the first place, by increasing
the purchasing power of their earnings; secondly, by minimizing the store ecredit;
and lastly by inecreasing content. X

Under the present system of monthly payment practised by the railway companies
and in addition to the two weeks’ back pay withheld by most, if not by all, of the
railway companies in Canada, a hardship is imposed on these employees which should
be remedied. The only feasible way is by an Act of Parliament. For services
rendered the publie, the railway companies themselves enforce the pay-before-you-
enter system in the freight service, and while this is no doubt the only practicable
way for the companies in question, nevertheless they cannot claim lack of funds as
a justification for opposing the just demands of their employees to be paid for the
gervices they render the company directly, and the publie indirectly, or blame the
desire for semi-monthly instead of the present monthly pay—in some cases even longer
periods.

The railway statistics from which we have quoted give the salary and wages
paid by the railway companies of Canada as $90,215,727 for the year 1915 and as
$111,762,972 for the year 1914. Basing our estimate on the year 1914, this amount
is practically $10,000,000 per month. The establishment of the semi-monthly pay
would force the circulation of this large sum of money, primarily collected from
the publie, back to the public twenty-four times a year instead of twelve times, and
favourably affect the whole economic system of Canada.

All would benefit. First, and more largely, the employees; then the retailer,
the wholesaler, the manufacturer and lastly, from increased prosperity that would
ensure, the railway companies themselves. The co-operation of the railway companies
in this matter would benefit them many fold as the farmer whose generous use of
fertilizer on his soil is repaid by increased product beyond his expenditure. There-
fore any slight—and in our opinion it would be but small—disturbance which the
suggested law would cause the railway company should not be taken into consider-
ation as against the large special and public benefits which would acerue from such a
law fathered by the present Dominion Government, and which we are sure would
receive the hearty support of the parties interested and aforementioned.

Having in view the stress which the nation is now passing through, and the
reconstruction under the economie pressure which may follow the conclusion of peace,
a measure such as suggested would aid largely, and be a big factor in placing again
in shape the economic conditions of the Dominion. And the loyalty that has been
displayed by all concerned—and especially by the wage-earners and others in the
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trenches—during the present crisis, will no doubt ‘be evidenced by the railway com-
panies not only in withholding serious opposition should the Dominion Government
decide to enact the legislation herein suggested, but by giving their hearty support.

I remain,
Yours respectfully,

(Sgd.) L. L. PELTIER.
Deputy President,
Dominion Legislative Representative, Order Railway Conductors.

Mr. Nesitr: I would suggest that these gentlemen give us their remarks as
shortly as they can, and if they have anything they would like to put in in writing,
‘in order to have it on the minute, I am satisfied to have them put it in. I think, how-
ever, it is useless taking up time in discussing sections of the Bill that they are all
in favour of.

Mr. Pevtier: Mr. Chairman, and hon. gentlemen of the Committee, the rail-
road train service and yard service employees, for whom we speak here to-day, are
unable themselves to be present. They are engaged in transporting the nation’s goods
and people night and day in all kinds of weather. They are moving the trains between
the Atlantic and the Pacific. True, they along with the rest of the citizens, have their
representatives in Parliament, but obviously to seek remedial legislation by individual
appeals to hon. members of the House would be confusing tasks and impracticable.
Consequently they endeavour to concentrate their efforts through us, and we bespeak
for them your patience and consideration. But there is another class of the railroad
employees, the large, a very large majority, who are unable to be present or represented
here and who, because of their meagre wages, are especially deserving of your consider-
ation. For these we also appeal. I submit, Mr. Chairman, that this important ques-

tion should receive your sympathetic and practical consideration, and not, as in one .

instance, brusque dismissal. It is only proper that these people should speak to you in
the few minutes we shall oecupy.

Hon. Mr. Lemieux: For my part, I have no objection to listening to you day in
and day out. i .

Mr. Pectier: We want you to be from Missouri, and we will show you why we
want these things done. R '

Mr. SixcLaiR: Have you mentioned the advantages that will acerue from what
you have proposed?

Mr. Pertier: That letter has been in the hands of the Chairman for a month.

- Hon. Mr. Lemieux: Did you propose the amendment to the Senate Committee
when the Railway Bill was there? = -

Mr. Peutier: Senator Robinson proposed an amendment at our suggestion, but
without consultation with us as to what it was to contain. We quite agree with the
way it is put.

Mr. MacLeax: We are all in favour of the Bill. ;

Mr. Perrier: We would like to put our views on the records of the committee.

The CuamyaN: In order that the committee may have before it the amend-
ments which Mr. Peltier and his confreres have suggested, perhaps I should read them.
It is proposed that the following subsection be added:—

200 A. The salaries and wages of all pers‘ons employed in the operation,
maintenance or equipment of any railway company, to which company the
Parliament of Canada has granted aid by means of subsidy, or otherwise, or
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which railway has been declared to be for the general benefit of Canada, shall
be paid not less frequently than twice in each month during the term of employ-
ment of such persons. ;

2. Such payments to be made not later than the twenty-sixth day of each
month for the first part of such month, and not later than the eleventh day of-
each month for the second part of the month previous.

Mr. Sivcraik: The next question is: Do the railways object to that?

The CHARMAN: T think we had better let Mr. Peltier get through with his argu-
ment.

Mr. Pevmier: It will only take me ten minutes, and it will be ten minutes well -
spent. The information I am about to give you has been furnished by the Bureau
of Labour Statistics of the United States. It shows you that the railway men in
Canada have been behind the railway men in the United States, in many respects, in
remedial legislation, and we are tired of it. The following is a list of states that
require bi-weekly or semi-monthly payment of wages to railroad employees, together
with information as to the dates of enactment of the laws referred to and references
as to chapters, sections and pages.

Mr. NesBitr: Does that mean payment twice a week?

Mr. PeLtier: No, it means every two weeks or twice a month. For instance, the

~ Boston and Maine Railway, with which the C.P.R. connects, pays its employees weekly.

If our men go on that road they get paid weekly, but if they come back to Canada they
are paid monthly. "

STATES THAT REQUIRE BI-WEEKLY OR SEMI-MONTHLY PAYMENT OF
WAGES TO RAILROAD EMPLOYEES.

Arizona—Companies and corporations, contractors on public works (Penal Code
Sec. 615, amended by ch. 10, Act of 1912).

Arkansas—Corporations only (Aects of 1909, No. 13).

California—Except agriculture and domestic labour, and employers having less
than six regular employees (Acts of 1915, ch. 657).

Tllinois—Corporations only (Acts of 1913, p. 358).

Indiana—(A.S., Sec. 7989a). '

Towa—On railroads; in coal mines if demanded (Code sec. 2110-bl, added 1915,
sec. 2490).

Kansas—Corporations only (Aets 1915, Act 165).

Kentucky—Corporations only (Aets of 1916, ch. 21).

Louisiana—Manufacturers employing 10 or more persons; public service cor-
porations; oil and mining companies (Acts of 1914, No. 25, Am. 1916, No. 108).

Maryland—Associations and corporations (P. G. L., Art. 23, Sec. 123).

Minnesota—Public service corporations (Acts of 1915, chs. 29, 37).

Mississippi—Manufacturers employing 56 or more persons, public service cor-
porations (Acts 1914, chs. 166, 167, Am. 1916, 241.)

Missouri—Corporations only (Aects 1911, p. 150).

New Jersey—On railroads (Acts 1911, ch. 371).

New York—On railroads (Con. L., ch. 31, sec. 11).

North Carolina—On railroads (Acts 1915, ch. 92).

Ohio—If 5 or more employees (Acts 1913, p. 154).

We are not asking you to establish any precedent. T have given the list of states

which have already enacted this legislation, and similar legislation is pending in nine

~ states. The states which have already adopted this method of payment comprise a far

larger railway mileage and an immensely larger population than the Dominion of
Canada, and they have evidently found it feasible and practicable, for they are carry-
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ing the law into effect. Now, I will not go into that matter any further at present,
except to ask that there might be inserted in the record a letter which will cover some
objections that have been scattered abroad by some of the railway companies.

Hon. Mr. Lemievux: What is that objection—as to book-keeping ?

Mr. Peumier: As to the effect the proposed change would have, I will read the
letter. I wrote to two practical men in order that my own word should not be taken
by the committee. I do not want the committee to take my word for anything until
they find that it is correct.

. Graxp Uxiox HortkeL, :
Mox~TrEAL, APrIL 19, 1917.
Mr. L. L. PELTIER,
Legislative representative, O.R.C.,
Alexandra Hotel, Ottawa, Ont.

Dear Sk Axp Broruer,—Replying to the question you asked as to what
would be the effect of a law providing for a semi-monthly pay bill, as applied to
our schedules governing compensations, and especially to that feature covering
monthly guarantees in certain services involving the payment on some runs of
a monthly premium, we would say that in our opinion this would be a matter
that could be made to conform to a semi-monthly payment of wages, by simply

» providing that the premium would apply in the same proportion to the period for
payment provided under such a law, or it could be arranged that where the
premium applies directly to the earnings of the full month, it could be paid with
the second payment, instead of the first payment of the month.

We see no difficulties in connection with such a law that eannot be very
easily adjusted.

Fraternally yours,

(Signed) W. G. CuHEsTER,
Chairman General Committee, O.R.C.
Canadian Pacific System.

(Signed) A. McGovEry,
Chairman, General Committee, B.R.T.
Canadian Pacific, Eastern Lines.

The schedule referred to in the letter may read: Agreement five thousand miles
or less, $125 per month for passenger cenductors and trainmen; mileage in excess of
that pro rata. The contention was that, with semi-monthly payments, how would a
man be paid in the middle of the month for this premium mileage? It is being done
now. The men who signed this letter are practical men. What we would like then,
if you do not always agree with us, is to let this proposed amendment go before

‘Parliament and the Senate. Give us a chance for our white alley.

The CuarMAN : The Bill will have to go to the Senate.

Mr. PeLmier: That is if you will allow our amendment to come up for considera-
tion.

The CHAmrMAN: It must first be printed in the record and distributed among the
members.

Mr. Jouxsron, K.C.: You have first to embody it in the Bill.

Mr. Permier: I would like the amendment to go into the Bill. Give us a chance
for our white alley before the members of the House.

The CHalrMAN: We will now hear from Mr. Lawrence.
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Mr. Lawrexce; The following states have adopted a provision similar to the
one we are anxious to see passed: Connecticut, Maine, Massachusetts, New Hamp-
shire, Rhode Island and Vermont.

Mr. MacLeax: How does the matter stand in the state of Pennsylvania?

Mr. Laweexce: There, payment is made twice a month. In New York state
payment is made semi-monthly. This Bill at a previous session passed the Commons
and was referred to the Senate, where it met with defeat. At that time the railway
companies objected to the Bill on the ground that they could not get their pay ecar
around, and another objection was because of the expense. The pay car is now
obsolete and the payment of railway employees is now made through the medium of
cheques. ;

Mr. MacpoNeLn: Would you be satisfied with a bi-monthly payment, leaving
out the dates, because they make it difficult to carry out the provision?

Mr. Lawrexce: It is not necessary to specify the dates, that is not a material
matter. From practical experience I could mention a railway company that allowed
the date for pay to extend and extend until it is very nearly the last of the month
before the employees get the pay for the month previous. In other cases postpone-
ment of the pay-day by railway companies results in very nearly as long a delay.
However, in the state of Minnesota 2 date is provided for. There they say that pay-
ment shall be made not later than the-15th of each month, which practically means
fifteen days afterwards. We are not particular about the date so long as it is clearly
understood that payment be made twice each month.

Mr. Best: I expressed my view on this question when the Bill was before the
Senate some years ago. At that time the House of Commons was committed to its
endorsement. The Bill passed the House but was defeated in the Senate, On that
occasion Mr. Lawrence and myself expressed ourselves as favourable to it. Although
most of the railway companies oppose it, the New York and Ottawa Railway, which
enters this city, pays its employees every two weeks. The Canadian Pacific Railway
is also obliged to pay every week those of its employees who reside in the State of
Maine. For instance, Bromville Junction, where the Canadian Pacific Railway has
a terminal and where it employs a whole lot of men, payment is made every week,
notwithstanding the objections raised by it in 1912 that it was quite impracticable on
their part. For my part, I believe it is qaite practicable. There is not as much
clerical work involved in paying every 15 days as there is in paying every 30 days,
although it may require a little more stationery and the issuance of cheques twice
instead of once a month. The great advantages that will result from the change
have already been pointed out by Mr. Peltier, and T need not enlarge upon them more

than to say this, that the great benefits to the employees and to all concerned amply
justify the enactment of such a proposal.

Mr. CurysLer, K.C.: 1 am not in a position to discuss this proposition. I know
that the railways have objected to it and still continue to do so, therefore 1 would
ask the committee at some convenient date in the future to hear the experts of the

- companies, who doubtless can answer what has been said here this morning.

Mr. Mscreax: How does the Canadian Pacific Railway pay its employees on its
American line?

Mr. CrrysLer, K.C.: T cannot answer that question.
Mr. MacLeax: Perhaps the representatives of the railway brotherhoods can give

~ me that information.

Mr. Lawrexce: The Canadian Pacific Railway employees who live in Minneépta

get their pay twice a month. The employees of the company who live in Maine ate
paid every week. L
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Mr. Macreax : What about the lines of the Grand Trunk in the United States?

Mr. Lawrexce: The employees of the Grand Trunk living in Michigan are paid
twice a month. The law in Michigan was, I think, passed a year ago. The old
Canada Southern was leased by the Michigan Central and its employees, with the
exception of passenger conductors, brakemen and baggagemen, all live in St. Thomas,
Ontario. About six months after the law for more frequent payment went into effect
in Michigan, the Canadian employees of the road made the suggestion that it should
also be applied to them. It could not have involved any great hardship because it
was promptly put into effect so that the employees in Canada of the old Canada
Southern, now the Michigan Central, get their pay twice a month. Had it involved
very great expense you would have thought the railway company would have strenu-
ously objected to making the change. Payment of wages is now made to the employes
at St. Thomas on the 9th for the last half of the previous month. In ecase the 9th
comes on a Sunday the cheque arrives on Saturday the 8th or Monday the 10th.
in St. Thomas from the head office in Detroit, on the 23rd or 24th.

Mr. MacpoNern: The fact that the House of Commons has already favourably
passed upon the proposition should justify the committee in aceepting it. Mr. Johnston
should therefore be instructed to draft a clause for the payment of Canadian railway
-employees bi-monthly. If it is not desired to adopt the clause for the present it
«can stand over until the railway companies have been heard from.

Mr. Nessirr: Personally, I can see no good reason why we should not accept the
proposition. At the same time I would -be perfectly agreeable to hear what the rail-
ways have to say on the question.

“The CuarMaN : The railways have asked to be heard, and under the circumstances
we cannot very well disregard their request.

Section allowed to stand.

The CramrMmax: Mr. Blair is now present on behalf of the Railway Commission.
Perhaps he is in a position to inform us why the provision permitting the filling or
packing of frogs or guard rails to remain out a limited time should stay in the Bill

Mr. Brar: As a matter of fact, and as a matter of practice that section has never
been acted upon in the history of the Board so that, apparently, it is not a practical
question whether we strike it out or leave it there. :

The Cramyman: Will you get the opinion of your Board upon it, and let us know
to-morrow ¢

Mr. Brair: I do know that the Board has never acted upon that section.

 Mr. MacrLeax: Nor have the railways ever asked the Board for action upen it.

Mr. Brar: Nor have the railways ever asked the Board to give them the benefit
of that section.

The CrAmrMAN: Mr. Johnston will advise you as to what information the Com-
mittee requires if you will be good enough to confer with him and come again
to-morrow prepared to tell us what the opinion of the Board is.

Mr. Lawrexce: The next section is 292. We suggest that this section be struck
out as we believe that no good reason can be furnished to justify giving the railway
company the authority to enact common law, section 414 makes ample provision for
the imposing of a penalty for the violation of the rules and regulations of the com-

- pany. The section to which we object (292) reads as follows:—

_ “The company may, for the better enforcing of the observance of any such
by-law, rule or regulation, thereby prescribe a penalty enforceable on summary
conviction not exceeding $40 for any violation thereof.”
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291 gives them power to enact by-laws and 292 says that they may preseribe a pen-
alty enforceable on summary conviction. Now that is just what we want to have struck
out as we believe that no good reason can be given for giving the railway company
the authority to enact common law. The words “ enforceable on summary conviction ”

are new and we do not believe that is necessary at all. We are satisfied that section.
414 properly covers the case.

Mr. MacpoNeLL: This seetion does not affect the employees at all, but the publie:.

Mr. Curyscer, K.C.: I have drawn by-laws for the company and I would like to
ask Mr. Lawrence if he knows of any by-law directed against the employees which has
been enforced in this way, I do not know of any. This section is intended to provide
summary penalties particularly for paragraphs (e) and (f) of section 291, which
apply to “ nuisances ” and “ operation.” Paragraphs (¢) and (k) are not included.
(e) and (f) are designed to control the conduct of unruly passengers on ecars; people
who are travelling. I do not know, but, perhaps in the course of consolidation some-
thing has been put in here that was never intended to be put in, but that is the only
place in the Act where you have any control over the conduct of people travelling
in trains. We have had cases of riot on a train, half a dozen men attacking the con-
ductor and these by-laws, of course, after they have been passed under this section,.
as in the case of any other section are required to be submitted and approved—at:
least it was by the old law, I do not know what is provided here, by the Governor in
Council and published in the Canada Gazette.

Mr. Lawrence: T eannot agree with Mr. Chrysler at all because this section says,.
“ Any such by-law, rule or regulation.”

Mr. CurvsiLer, K.C.: That is true. Do you know of any by-law passed by any
railway company, under that section, containing a penalty upon an employee, which
has been enforced under section 292.

Mr. Lawrexce: I know of a fine which was put on under by-law under that
section, and that was in my own case. When I first started railroading, I started as
a brakeman, and at that time I was breaking on a way-freight. One morning we
had a brick machine to unload at a place ealled Dutton. The conductor had positive
orders not to put off any car containing anything that could be unloaded, on account
of the searcity of cars. The machine was unloaded, and in the course of unloading
it fell and was broken and the owner put in a claim to the company for $25 for
renewing the part that was broken. The conductor and the three brakemen were
notified that they would have to pay it, and $6.25 was deducted from my next pay.
They deducted it from my pay, and they have it yet. I also know a case on a road
where the engineer broke the pilot of a locomotive. Of course there is a by-law which
says that you must not do anything of that kind. The company renewed the pilot,
and the engineer was billed for the amount it cost, and it was stopped off his pay.
Three years afterwards he left the service of the company, and he claimed the repay-
ment of the amount, he went to the court and collected it. I do not know why this
provision has been made, I do not see any reason for it now. Murphy-Gamble, or
any other company doing business in this city have not the power to make by-laws,
preseribing a penalty, enforceable on summary conviction and I do not see why a rail-
way company should be given that power.

Mr. Sixcrair: Do you object to its enforecement on summary conviction?

Mr. Lawrexce: We object to its being there at all.

Mr. Sixeram: How about smoking of tobacco and drunkenness on the train?

Mr. Lawrence: Section 414 covers that. It provides:—

* E:very person who wilfully or negligently violates any by-law, rule or
regulation of the company is liable, on summary conviction, for such offence,

& T R
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a penalty not exceeding the amount therein preseribed, or if no amount is so
preseribed to a penalty not exceeding $20, provided that no such person shall
be convicted of any such offence, unless at the time of the commission thereof,
a printed copy of sueh by-law, rule or regulation was openly affixed to a con-
spicuous part of the station at which the offender entered the train or at or near
which the offence was committed.”

That applies, as Mr. Chrysler says, to all the by-laws of the company.

Mr. Jounstox, K.C.: You have no objection to 4147

Mr. Lawrexce: We say that section makes ample provision without section 292.

Mr. MacpoNeLL: Secetion 292 applies to offences on trains, and you are talking of
offences in stations. ’

Mr. Lawrexce: It applies to offences on trains as well.

Mr. Nesprrr: Would you endorse unruly conduct on the part of servants of the
railway ? g

Mr. Lawrexce: No, far from it, but 414 applies to “ Any by-law, rule or regulation
of the company” which must be openly affixed to a conspicuous part of the station.

Mr. Nespirr: 414 applies to the publie, and you do not object to that?

Mr. Lawrexce: It applies to the employees also, but the company is required to
put up a notice saying “ You should not do so and so.”

Mr. Jouxston, K.C.: I think Mr. Lawrence is right. I do not see any reason why
292 should not go out. It seems to be covered by 414.

Mr. CurysLer, K.C.: It should be made clear that in making the regulations and
by-laws under 291 such regulations and by-laws may contain proper penalties.

Mr. Jonxstoxn, K.C.: If you read 291 and 414 together would it not be plain,
because section 414 says:— =

“Every person who wilfully or negligently violates any by-law, rule or
regulation of the company, is liable on summary conviction for each offence,
to a penalty not exceeding the amount therein prescribed.”

That implies that the by-law would preseribe the penalty. T think that is clear.

Mr. CurysLer, K.C.: That is for you to consider.

Mr. MacpoNeLL: You have to have a by-law, copy it, print it, and post it up in
a conspicuous place at the station where the man got on the train in order to conviet
him. Suppose a man gets drunk on the train and commits a disturbance three hundred
miles away from where he boarded the train? He should be liable in the same way.

Mr. Jonnston, K.C.: Section 414 reads: “ Provided that no such person shall be
convicted of any such offence, unless at the time of the commission thereof a printed
copy of such by-law, rule or regulation, was openly affixed to a conspicuous part of
the station at which the offender entered the train, or at or near which the offence was
committed.”

Mr. MacpoxeLL: For violation or misbehaving on the train, you have to prove
that the station where the offender took his train, a thousand miles away, had posted
up conspicuously a copy of the by-laws?

Mr. Jounsrton, K.C.: Why should they not post it up?

Mr. Curysier, K.C.: I think such by-laws are usually posted in the passenger cars
in a little frame. :

Mr. MacpoNeLL: The station is no place for it. An offence may be committed on
the train.

The Cuamman: Is there any objection to the clause being struck out?
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Mr. CHRYSLER K.: Mr Johﬁston thinks the point is covered. I will accepc his
view.

Mr. Jouxstox, K.C.: That is, in relation to posting them up in the stations or in
the trains.

Mr. MacpoNeLL: When we come to section 414 T will ask that it be enlarged.

Mr. Sivcrak: Does the section refer to by-laws made by the Board or by the com-
pany ?

Mr. Jomxstox, K.C.: The Bill says “of the company.”

Mr. Sivcrar: Does section 414 refer to the company alone?

Mr. Jouxstox, K.C.: Undoubtedly it refers to the company alone.

Mr. SiNcramr: Section 291 reads “subject to any orders or regulations of the
Board.” .
Mr. Jouxstox, K.C.: That means that the Board has power to regulate the
by-laws of the company.

Mr. Sixcrar: Would the penalty be enforced then by section 4147

Mr. Jonxstoy, K.C.: Undoubtedly.

The CuamrMax: Is it decided that section 292 be struck out?

Mr. Nessirr: We will consider it together with section 414.

Mr. MacLeax: When will the committee proceed with the rest of the clauses in
which the brotherhoods are interested ? .

Hon. Mr. Lemievx: To-morrow. :

The CuHAmMAN: Might T call the attention of the committee to the fact that the
brotherhoods are interested also in sections 294, 300 and 302. Is it the wish of the
Committee that these gentlemen be heard to-morrow morning.

Carried.

{ R

Committee adjourned until 11 a.m. to-morrow.
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MINUTES OF PROCEEDINGS

House or CoMMONS,
Committee Room,
Wednesday, 9th May, 1917.

The Special Committee to whom was referred Bill No. 13, an Act to consolidate
and amend the Railway Aect, met at 11 o’clock a.m.

L

Present: Messieurs Armstrong (Lambton) in the chair, Bennett (Calgary),
Blain, Bradbury, Hartt, Graham, Green, Lapointe (Kamouraska), Lemieux, Rain-
ville, Sinclair and Weichel.

The Committee resumed consideration of the Bill. ‘
At one o’clock, the Committee adjourned until to-morrow at 11 o’clock a.m.
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MINUTES OF PROCEEDINGS AND EVIDENCE.

House or Comyoxs, May 9, 1917.
The Committee met at 11.10 a.m.

The Cuammax: The Committee agreed yesterday that the representatives of
organizations connected with the railways be heard to-day. These gentlemen have
been good enough to say, however, that if the Committee continue as they have been
doing and allowing them the privilege of expressing their opinions as the clauses
come up for consideration, they would very much prefer it, rather than take up our
time in the way they did yesterday discussing the clauses en bloe. If it is the wish
of the Committee we will therefore proceed in the usual way and whenever the rail-
way men’s representatives wish to be heard we will accord them the opportunity.

Mr. Jonxsron, K.C.: I would like, Mr. Chairman, if the Committee would return
to Section 216 for a minute. That was formerly Section 193 of the old Act. A slight
amendment, however, has been made, for as this section in the present Railway Act
reads, “The notice served upon the parties shall contain.” You will observe that the
draftsman has commenced Section 216 ‘with the words, “Preliminary to proceeding .
to arbitration to fix a compensation or damage”—there can be no objection to these
words—and then preceeds “the Comipany shall serve upon the opposite party.”

Hon. Mr. Granam: That is the old question of “opposite party ” coming up again.

Mr. Jouxstox, K.C.: Yes. I have discussed this with Mr. Chrysler and read a
great many authorities, and I have come to the conclusion that the word “opposite”
might remain there with advantage That makes that section consistent with elause
218.

Hon. Mr. Graram: Then you are putting in the word “ opposite” wherever we
were talking about it the other day?

Mr. Jouxstox, K.C.: Yes.

The CHamMax: What other sections should be changed?

Mr. Jonxsron, K.C.: The change should be made in two places in Section 218,
on the fourth line of section 230, and in sections 223, 226 and 230.

Amendments concurred in.

Mr. Jonxsrton, K.C.: I had also wished to discuss the question of Mr. McCarthy’s
amendment to section 219.

Hon. Mr. Gramam: About an easement?

Mr. Jonxstox, K.C.: No, not about an easement. Mr. MecCarthy’s difficulty
arose over an easement, but the amendment he drew is of general application. It is
altogether likely that Mr. McCarthy will be here again when the municipal clauses
are discussed and before finally settling upon a wording I think perhaps he had better
be given another chance of expressing his views. It is not for me to give an opinion
on matters of policy, but I do not see any objection to Mr. McCarthy’s clause as
drafted. The Committee seems to have thought that the clause was directed to ease-
ment only, but that is not so. .

Hon. Mr. Grauam: Mr. McCarthy when before the Committee was discussing
easement, but his amendment covers more than an easement.

Mr. Jonxnstox, K.C.: It covers land generally and provides that after the amount
of compensation has been referred to the arbitrator, the Company may, instead of
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abandoning notice, which it has the right to do under Section 219 as passed, merely
give to the other party, and to the arbitrator, notice deseribing what they want to
take, and then the arbitrator may proceed under the very same order and the very
same notice to fix damages. I am quite sure that Mr. McCarthy will be here again.
Perhaps we might as well leave the matter until he returns.

The CHamMman: Very well, if that is the understanding.

Mr. Jouxston, K.C.: Now, with respect to Section 230—Death or delay of an
arbitrator. We passed that clause. It provides that in the event of the death or delay
of the arbitrator either party may, on giving certain notice, apply to the Court to
which an appeal from the award would lie, or to a judge thereof, and such court or
judge may appoint another arbitrator, or may fix the compensation and determine
all other matters which the arbitrator might have determined. Then, Mr. Chrysler,
you will see in the 4th subsection it is provided that the determination of such Court
or Judge as to the amount of compensation or any other matter which an arbitrator
under this Act might have disposed of, shall be deemed an award under this Aect, but
there shall be no appeal therefrom except that where such determination is made by
such judge, appeal may be taken to such Court.

Mr. Curyster, K.C.: What does it mean? T have not grasped its meaning yet.

Mr. Jonnstox, K.C.: I would imagine that to mean this: In the Province of
Ontario, for instance, if an application were made to a judge of the Superior Court
to appoint another arbitrator, and that judge took upon himself the burden of the
arbitration and made an award, there would be an appeal to the Appellate Division.

Mr. CurysLer, K.C.: The subsection is a little awkwardly expressed. Does it
mean that where hé acts as arbitrator, in consequence of the death of the arbitrator
previously appointed, his award is dealt with just as any other award under the Act?

Mr. Jounston, K.C.: Yes, but there shall be no appeal from his determination
—that would be a Superior Court Judge’s award—except to the Court of which he is
a member. The difficulty seems to me to be created by allowing the judge to whom
application is made to appoint another arbitrator, giving to him power to fix the com-
pensation and act as an arbitrator.

Mr. Curysrer, K.C.: That arises under the first subsection.

Mr. Jonxsron, K.C.: Mr. Ferguson—now Mr. Justice Ferguson—suggested an
amendment, in fact an entirely new clause, which I think is better than the one in
_the draft Bill. 'I:hat clause reads as follows (reads):

“230. If the arbitrator dies before the award is made, or is incapacitated,
disqualified or unable to act, either party may, on six days’ notice to the opposite
party, apply to a judge of the Superior Court to appoint, and such judge shall
appoint, any county or Superior Court judge to be arbitrator in the place of the
arbitrator who has died, become inecapacitated, disqualified or unable to act.

2. The proceeding shall not in any such case require to be commenced again
or repeated. .

3. The cost of applications and proceedings under this seection shall form
part of the costs of the arbitration proceedings.”

« Mr. Sixcramr: That says nothing about an appeal.

Hon. Mr. GrRamaM: An appeal goes along in the usual way.

Mr. Jouxsron, K.C.: The appeal goes along in the usual way. I will give this
new clause to the clerk later on and perhaps it would be advisable to substitute it for
the clause in the Bill.

The CHalrMAN: Is it the wish of the Committee that the clause as read be
adopted ¢

Clause as read concurred in.

e om

ol -l



SPECIAL COMMITTEE ON RAILWAY ACT 203

On Section 222—Determining Compensation.
Increased value of remaining lands to be considered.

Mr. Jounstoxn, K.C.: We passed the other day Section 222, which, in subsection 2,
provides that the date of the deposit of the plan, profile and book of reference with the
Registrar of Deeds shall be the date with reference to which such compensation or
damages shall be ascertained. So far so good. Then we have the proviso, “ Provided,
however, that if the company does not actually acquire title to the lands within one
year from the date of such deposit, then the date of such acquisition shall be the date
with reference to which such compensation or damages shall be ascertained.” I
thought of that provision after we passed it the other day, and it did not seem to me
that that would be quite fair. The railway company might give notice. It might
delay the proceedings over one year. The land might fall in value, and then the
railway company, having delayed the proceedings, might seek to take the land and pay
the lower price.

Hon. Mr. Graunax: We were rather trying to protect the owner the other day.

Mr. Jonxsrox, K.C.: It is the owner that should be protected in all these cases of
expropriation, and not the railway. The owner has to submit to expropriation pro-
ceedings.

Hon. Mr. Graaay: He has to give up his property whether he wants to or not.
The CramrMax: What is proposed to be done in regard to that section?

Mr. Jouxsrtox, K.C.: T would like to consider that section with Mr. Chrysler in
order to work out a proper provision.

Hon. Mr. Graraym: I would make the suggestion that the higher price be paid.
That is the prineiple.

Mr. Jonxstox, K.C.: T would be willing to take Mr. Graham’s suggestion that the
higher price prevail.

Mr. Sixcrair: The price is fixed when the plan is filed.

Mr. JOH;‘.\'STO.\', K.C.: Yes, but there is a proviso that if the company does not
actually acquire-the title within one year that shall be the rate.

Mr. Curyscer, K.C.: For the information of the committee, I may say that was
the old practice from away back, I do not know how long, perhaps 1879. The members
of the committee will see the justice of that in many ways, without going into all the
aspects of it. When a plan is filed the farmer—it is usually a farmer—could not make
use of the land for any other purpose. The railway was going to run through, and
!1e had always to take that into account in any subdivision of it or any sale. The
interest was*paid from that date. There would be no hardship in that if the price of

- the land was stable, but if the price of the land went down and the land was not taken

for some years then there would be a hardship. Then we tried to obviate that by a
provision of this kind as to delay.

Hon. Mr. GranaM : An unreasonable delay might take place, and, owing to certain

_conditions, the bottom might fall out of the real estate market entirely, and the farmer

would be in this position, that he once had an opportumty to sell at a good price, but
could not sell it because the railway had possession, and it IS one of those cases where
it would not be unfair to protect him both ways.

Mr. Sixcramr: On the other hand, the land might go up in value.
Mr. Jonxston, K.C.: In that case the railway would not delay, but would hasten.

- Mr. CurysLer, K.C.: In most cases, in practice, in regard to these farm lands, the
interest would compensate for the increased value. There would not be very much
difference. I have been over this matter time and time again. If you take the inereased
value of the land, and then take the value of the land when expropriated and add the
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interest, it would come to the same thing. But in regard to the speculative value of
village lots and so on, it would not apply.

Section allowed to stand.

On Section 263—Appropriation for safety of public at highway crossings at rail
level. ;

Mr. Jonxston, K.C.: That does not seem to me to be a very workable clause. It
reads as follows :—

“The su mof two hundred thousand dollars each year for ten consecutive
years from the first day of April, one thousand nine hundred and nine, shall be
appropriated and set apart,” ete.

Eight years have already been appropriated, and if the intention is that the term shall
only be ten years from the 1st of April, 1909, it would exhaust itself in two years more,
and it seems to me the more appropriate thing would be—

Hon. Mr. Granax: It would depend what the policy of the Government is. They
might extend the term.

Mr. JouxstoN, K.C.: It might be desirable to consult the minister and find out if
it is intended to extend that beyond the two years.

Hon. Mr. Granax: I am the author of that seetion, and T may say that it was
difficult to arrive at a basis on which we could get all parties to work together for the
elimination of the danger of level crossings, and this section allowed the board to say
how much a municipality should pay, and how much the road should pay, and this
section was to provide an amount against which certain charges could be drawn in con-
nection with the elimination. Can any person tell us how it has worked out during
the last five or six years? Has it accomplished any good?

Mr. Caryster, K.C.: T think so, but Mr. Blair will know more about the working
of it. I think a great many of the dangerous crossings have been eliminated by con-
tributions from municipalities and railways and from this fund, and I have not heard
of any serious criticism of the action of the board in locating the amount that should
be paid by the different parties interested.

The Cuamyax: Better leave it over till Mr. Johnston interviews the minister.

Hon. Mr. Gramax: It is a matter of policy. If he is going to extend it at all we
might as well extend it in this case. '

Mr. CurysLer, K.C.: That first section is not an appropriate item here. It should
appear in another Act. This section would be flexible and apply to any amount the
Government would devote to it.

Hon. Mr. Graunam: We were trying to avoid—and Parliament seemed to be .
unanimous—the necessity of each year putting an item in the estimates, bringing forth
a lot of discussion and we desired to avoid taking up needlessly the time of the House
in discussing a policy which Parliament wanted to give full opportunity for working
out, so that we made it payable by statute rather by yearly appropriation. There were
two policies the Government could adopt. Under the statute they could give such sums
as the board required year by year for this purpose, or they could establish by statute a
certain amount which then could not be stricken out of the estimates.

Mr. CurysLer, K.C.: That might very well be placed in another statute.

Hon. Mr. Grananm: But it should be in some statute and the amount fixed.

Mzr. Jouxston, K.C.: Do I understand it would not be proper in the Railway Act
to set apart a certain sum, or to declare it should be set apart per annum?

Mr. Curyster, K. C.: I do not see any impropriety in it.

Hon. Mr. Granay: If you take it out of here do you not lose it?
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Mr. Jouxstox, K.C.: If we take it out we shall lose it, unless we re-enact it in
some other form. We had better not take it out.

Mr. CuarysLer: If another Aect is passed this section can be repealed.

Section allowed to stand.

On Section 278—Opening railway for traffic, inspection and leave of board.

Hon. Mr. Granay: Has the board found many cases during the past year where
roads were opened without the consent of the board? -

Mr. Bram: There may have been some cases, but they have not been brought to
the attention of the board.

Hon. Mr. Graraxm: On one oceasion we had to pass a special Act to cover up the
peculiar actions of some of the railway companies.

Mr. Brair: I have no doubt railways do proceed before getting the permission
required by the Aect, but it does not come to the notice of the board. We have no
official notification or advice.

Hon. Mr. Granay: Section 278 has worked out pretty well, has it not, Mr. Blair?

Mr. Bramr: As far as I know it has.

Section adopted.

On Section 279—Board may order railway to be opened.

Hon. Mr. Grasay: That is new. What is that?

Mr. Jouxstox, K.C.: That makes it possible for the board to compel the company
to open its railway.

Hon. Mr. Granay: Does it mean to cover the case where, during the construction
of the railway, it is possible to keep the road in the hands of the contractors for a
longer time, and not subject to the board in any way, because the road would be still
under construction? Does this section give the board power to say, “ this road or a
portion of the road comes under our jurisdiction and you must operate it?”

Mr. Jouxstox, K.C.: That is exactly what it is designed for-—to prevent delay. It

_might be impossible to give effect to the board’s order. If the company was short of

money the board could not provide it, but it gives the board power to order them to go
ahead and open it.

Mr. CurysLer, K.C.: It can declare the railway open, whatever the consequence.
Section adopted.

On Section 283, fire protection :

Mr. Jouxstox, K.C.: There should be a change in paragraph “E” of this section.
The words after the word “way” in the 25th line should be struck out, and should be in
the general section. Strike out the semicolon and make the last four lines of para-
graph “E” a separate subsection.

Hon. Mr. Granay: There are three parties interested in this clause, if 1 remember’
rightly: the Department of Railways, that branch of the Interior Department which
has supervision over the protection of lumber for a certain distance from the railway
lines, and the provincial authorities. It was adopted as an experiment, and I would
like, if possible, to get some information as to how it has worked out in practical
operation.

Mr. Bramk: I understand from our chief fire operatmg official that the provisions
of the Act as at present drawn is satisfactory—that is, there have been amendments
to the fire requirements from time to time, but the Bill in its present form is working
satisfactorily—and if there are any radical changes to be proposed this official would
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like to be notified. I can only say in answer to your inquiry that apparently the
conditions as they exist at the moment are satisfactory, so far as relates to the work of
the board and the powers exercised by it.

Hon. Mr. Grasay: T am the father of two or three of these sections, and I was
anxious to find out how they have worked out in practice. Does this section of the
Bill deal with the use of oil on the railways operating through the mountains and
through the timber territories?

.Mr.- Carysrer, K.C.: That is dealt with in another clause which prescribes the
fuel that is to be used in the different districts. Can you find that clause, Mr.
Johnston ? £

Mr. Jonxstox, K.C.: We have not passed it yet. We were discussing it yesterday.
It is clause 289,

Hon. Mr. Granay: We will get to it presently.
Section as amended adopted.

On Section 284—packing in spaces:

The CHAmRMAN: This section was discussed very fully yesterday. Mr. Peltier and
some of the other representatives of the trainmen and conductors asked that subsection
5 be struck out. It was desired that Messrs. Johnston and Blair should come prepared
this morning to give us full information in connection with the matter.

Mr. CurysLer, K.C.: The railway companies have yet to be heard from in regard
to this matter, and perhaps you will economize time if you allow the subsection to
.stand. From what the Railway Brotherhood representatives said yesterday the sub-
section is not of any importance to the companies at all. However, I would like to
inquire with respect to that.

Mr. Bramr: I took this matter up with the Chief Commissioner yesterday, and, as
stated to the committee, no order has ever been made under this section by the board.
It does not appear to be one of great practical importance, but the committee can rest
assured that’if the board was asked to exercise its power under the section it could
only do so in a proper case. I am instructed to say further that the board has no
strong feeling one way or the other. If it is the wish of the committee that the sub-
section should be struck out, for the reason suggested yesterday, it is a matter of
indifference to the board.

Subsection 5 allowed to stand. The rest of the section agreed to.

On Section 287—notice of accidents to board:
Mr. Jounston, K.C.: You will recollect that the opinion of the committee yester-
day was in favour of the suggestion of the Brotherhoods that, in addition to the com-
~pany itself being required to furnish notice of accidents to the board, any conductor
who makes a written report to the companies shall furnish a duplicate of such report
- to the board, and shall also notify the board as soon as possible by telegraph or tele-
phone. - I have drawn a clause which I think is perhaps a little more concise than the
one proposed, and I will read it (reads):

“Any conductor making a report to the company of the occurrence of any

such accident shall at the same time transmit to the board a copy of such report,

o and as soon as possible after such accident notify the board of the same by
telegraph.”

Mr. LawreNcE: I do not think that would be satisfactory. It may be a case where
the person making a report is not a conductor. I would suggest that it be “any con-
ductor or officer.”

Mr. PeLmier: “Or aother officer” would be satisfactory.
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Mr. Curysier, K.C.: It might not be a conductor making the report, it might ;
be a foreman. s

Mr. Jouxstox, K.C.: I think it would be a conductor in the ordinary course of
events. You could say “any conductor or employee.”

Mr. Carysrer, K.C.: In charge at the point.

Mr. Jonxston, K.C.: Yes, who is in charge at the point.

Mr. Permier: The suggested ‘amendment might do, but ecases might occur where
there would be a difficulty in giving effect to the provision. A locomotive engineer, for
example, is not always in a position to report quickly as a conductor or other official
might be. However, we eannot cover all possible cases that may arise, that would be
impossible. Perhaps it would be best to accept the wording “or other employee.”

Mr. Jounstox, K.C.: I think that would eover the point, for this reason: it does
not make any difference what his position is, whether eonductor, engineer or -other
officer, if he makes a report he must furnish a duplicate to the board. I would there-
fore propose that the section read “any conductor or other employee.”

Seetion as amended adopted.

On Seetion 2890—Paragraph (a) Speed of trains.

Hon. Mr. Gramam: There seems to be something new in the last two lines of
paragraph (a), “and may in any case limit or fix the rate of speed of trains and loco-

. motives as it deems proper.” :

Mr. JonxstoN, K.C.: The new words proposed to be added are “or fixed.”
The Cramyax: This matter was pretty fully discussed yesterday.

Mr. Jouxston, K.C. (To Mr. Chrysler): I thought when discussing the matter
with you the other day you had something to say about it. '

Mr. Carysier, K.C.: T think so, but I did not know the subject. had been dis-

_ cussed yesterday.

Mr. Jouxstox, K.C.: Only so far as Mr. Peltier had reference to paragraph
(j), (Hours of Duty).

Mr. Curysrer, K.C.: We have no objection to paragraph (a) if the words “or
fix” are omitted. You can limit the rate of speed, but I do not see how you can
“fix” it. You cannot say, “we shall go so fast and no faster.”

The Cuamyax: Shall paragraph (a) of section 289 be adopted with the omission
of the words “or fix.”

Paragraph as amended 'adopted.

Mr. Curysier, K.C.: There is another consideration in regard to this matter.
The Committee are probably aware that the whole of this clause has reference to
the speed at crossings. It has no reference to the speed of trains rumning through

~ the country apart from the speed at crossings ‘in cities, towns or villages. There has

never been in the Railway Act any limitation of speed in the open country. What-
ever crossing protection is required is a matter now governed by other sections; that
is, if the crossing is a dangerous one and should be protected, it is otherwise provided
for than here. But the rate of speed, outside of cities, towns or villages, has never
been limited. 1f this only means to limit the speed in cities, towns or villages, it is
all covered by the preceding lines. I do not know what the object of this is or
whether it is proposed there should be a_limit to the rate of speed by trains running
between stations in the open country. At any rate, the principle is wrong. That is
to say, it is not a question of limiting speed—the speed should be governed by the
power of the locomotive and the train that it has to carry, and the smoothness of the
road upon which it travels, bearing in mind always the saféty of the public—the
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question is, are your railway crossings sufficiently guarded to protect travellers upon
the highways. I would ask that these two last lines be struck out.

Mr. PeLmier: A condition may arise where on account of the state of the road
and the state of the rolling stock, protection is needed in the interests of the publie
as well as in the interest of the employees. This provision leaves open an appeal to
the Board if there is felt to be insecurity. I would ask the Committee not to shut
the door on that appeal.

Mr. 'CurysLer, K.C.: If Mr. Peltier’s view commands itself to the committee,
I would suggest that there should be a separate subsection limiting the rate of speed.
T do not see any objection to the Board limiting the rate of speed, but if so, that power
should be conferred in a separate paragraph.

Mr. Jounstox, K.C.: It would seem that paragraph (L) is broad enough to
cover'the point. That paragraph reads:

“generally providing for the protection of property, and the protection, safety,
accommodation and comfort of the public, and of the employees of the Com-
pany, in the running and operating of trains, or the use of engines, by the
Company or in connection with the railway.”

Mr. Curysier, K.C.: T think the point would be covered by paragraph (L), but
I have no objection to its being made very clear.

Mr. Lawrexce: I think the amendment was made in order to provide for a
number of cases where the Board of Railway Commissioners issued an order that the
trains must not exceed a certain rate of speed. I do not believe that paragraph (L)
will cover such cases. The Board has also issued an order that anything running
tender first must not exceed a certain speed. I do not think paragraph (L) will apply
there either. I see no objection to the proposed amendment to paragraph A because
it is designed to cover such cases as I have mentioned.

Mr. CurysLer, K.C.: There is no objection to the amendment if you embody
it in a separate paragraph. Otherwise it only complicates matters. My objection to
the last two lines of paragraph (a) is that it seems to me under them the Board can
arbitrarily limit the speed of trains in the country without regard to the protection
of the public or of the employees.

The CHamMAN: Do not the representatives of the Railway Brotherhoods think
that the Board has ample power to deal with the speed of trains under paragraph L?

Mr. Lawrence: If that is the case it will be satisfactory.

Mr. Jonnston, K.C.: Suppose the last two. lines of paragraph (a) are struck

- out and the following words inserted in line 4 of paragraph (L) after the words

“running and operating of trains,” “and the speed thereof.”
Amendments concurred in.

On Paragraph (h)—Board may make regulations with respect to the length of
sesction required to be kept in repair by employees of the Company, and the number
of employees required for each section.

Mr. Curysrer, K.C.: I am instructed by the railway companies that they obJect
to this paragraph as being an improper subject of regulation by the Board. It is a
matter of domestic economy, or the operation of the line, and in some cases, I suppose,
regulation by agreement with trackmen is always a subject of discussion between
the companies and their employees; it is not a thing that the Board can or ought to
ask to legislate about. I have not the requisite technical knowledge to voice the
practical objections to this provision, but I would ask the Committee to allow the
paragraph to stand until those who are interested in the matter on behalf of the
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railway companies can be heard. " As doubtless the Committee is aware, the length of
section varies in different parts of the country, and the track varies also. In Easterm
Canada the length of section and track are quite different from those in the West.
T suppose also in the mountains the length of section and the number of employees
required for each will vary, bearing in mind the conditions of the labour market.
The system in the West is also different. The railway companies object to the para-
graph and would like to be heard further in regard to the matter. *

.

Mr. Lawrexce: This matter, along with a number of other questions, was up for
a hearing before the Board of Railway Commissioners some time ago, and after
a full discussion the Board ruled that under the Railway Act it had no jurisdietion.
The paragraph in question was inserted in Section 289 to give the Board jurisdiction.
We have with us this morning a gentleman who possibly may not be here again during
the consideration of this Bill, Mr. W. Dorey, Woodstock, New Brunswick, Chairman
of the Organization of Maintenance of Way Men on the Canadian Pacific Railway
system. I would like the Committee to hear what Mr, Dorey has to say with regard
to the matter.

Mr. W. Dorey: In regard to any proposals to lengthen the sections we have
appealed to the Railway Commission, but were told that they had no jurisdiction in
the matter. We are now asking for the insertion of this paragraph in the Bill so as
to afford the chance of making an appeal in order to get the sections restored to the
proper length where we think they have been unduly extended. Just imagine a
section of 11 miles of double track. It is impossible for three or four men to properly
take care of sections of such length and keep them safe for the travelling public.
The sections to-day are 7 miles. Imagine two men going out with a hand-car in the
winter time to look after the track, with great banks of snow on each side of the
track, and the danger of meeting a train at any time. That is a condition anything
but safe for the public or the right of way men. Consequently we ask that the para-
graph be allowed to remain as it is in the Bill, so that we may enjoy the right of an
appeal to the Railway Commission and in that way we have a safeguard against the
prevalence of improper conditions; otherwise there will be no safety for the railway
employees or the passengers on trains. We appeal to you, therefor, to allow the
paragraph to remain as it is at present.

Mr. Best: I want to concur, to the extent of a word or two, in what Mr. Dorey
has said. Mr. Chrysler has spoken of the controlling of these matters by the operating
railway officers. Doubtless there is something in what he says. T think the operating
officers of a railway should, to a large extent, be able to determine the number of
employees required for a section of a line. At the same time everyone who is in
touch with railroad conditions knows that there are times when economical considera-
tions exercise more weight than motives of safety, and as a result men are taken off
sections when the conditions of the road demand that they should be left where they
are. Now, that is not a matter of theory. It is borne out by the facts reported to us
from time to time by railway employees and supported by our own personal experience.
Cases have been reported to us which we in turn have reported to the Board, and
investigation by the Board has established that accidents have been contributed to
by the inefficient manning of the track and the failure to maintain it in perfect order.
Such cases are within the knowledge of railway men as occurring year after year,
and it demonstrates most conclusively to those who are closely in touch with the
facts that the paragraph in question should remain in the Act. In other words, there
should be some authority who could say to a railroad company: “You must have one
or more men on your road in order to keep it in perfect condition for the protection
of the employees and the travelling public.”

The Cuamyax: Is the Committee ready to decide this matter?
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'

Mr. Carysier, K.C.: T would urge, Mr. Chairman, that the paragraph be allowed
to stand in order that the representatives of the railway company may be heard with
respect to it.

Paragraph (h) allowed to stand. &

On paragraph (i)—Designating number of men to be employed upon trains.

Myr. Curysier, K.C.: T have very much the same objection to urge to that as to
the preceding paragraph. Although I do not know that the question involved is a
serious one, it might become so. The whole of the paragraph seéms to be new, and
it is very much the samé as paragraph (h), dealing with trackmen.

Myr. Jounsron, K.C.: Paragraphs (h), (i) and (j) all involve the same principle.

Mr. Curysier, K.C.: Then they had better all stand until we can secure the
attendance of men from the railway companies who are more familiar with the ques-
tions involved than I am.

Paragraphs (h), (i) and (j) allowed to stand.

On paragraph (L)—Providing for safety of public and employees.

Mr. Curysrer, K.C.: The latter part of this section, following paragraph “ L7
should be subsection 2. Striké out the word “and” and commence the section with
“any orders or regulations”, ete.

.

On Section 290, Uniformity in rolling stock.

Mr. Jouxsrton, K/C.: Yesterday Mr. Peltier and other members of the brother-
hood argued the point that wages should be paid semi-monthly, and I was asked to
draw a short clause so that the railway could reconsider it. I have drawn this clause,
as section 290a.

The wages of all persons employed in the operation, maintenance or equip-
ment of any railway to which the Parliament of Canada has granted aid by
~way of subsidy or otherwise, or which has been declared to be a work for the
general advantage of Canada, shall be paid at least semi-monthly.

Mr. Curysrer, K.C.: You have mserted the word equipment ”. That is more
than they are asking.
~ Mr. Permier:  Our request is in regard to all employees of the railway.
Hon. Mr. Granam: You confine it to the employees of the railway company?

Mr. Jounston, K.C.: I did not attempt in any way to depart from Mr. Peltier’s
wording of. I left the word “equipment ” becausé it was in his draft.

Mr. Peumier: This is an important matter, and concerns the welfare of so many
men that I think I should add a word. With regard to the wording of the section,
perhaps it would be just as well to let’it stand for a day or so, till we got an opport-
unity fully to consider it. For instance, it would be a benefit if a fixed day could be
set, semi-monthly, on which the men would know that they would receive their pay.
To do that, without any leeway, would incumber the railway companies to an extent.
We do not wish to ask for anything that is not practicable. This matter was discuss-
ed yesterday and certain objections were made to the proposed section. The question
as to whether for the first half of the month the Company should have until the 26th,
and pay not later than the 26th, and pay for the half of the month not later than the -
12th, and it was contended that there should be a fixed date. If you have it between
the 15th and the 26th the company will make the pay day when it pleases, and the
employees, and all business people that depend a good deal on these men’s wages,
would find it a great convenience, in matters of discounting paper in the bank and
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all that sort of thing, to have afixed date all over Canada for payment of the wages
of the men. We are in no way obstinate people, but we do not always see things alike.
I do not care personally which way it goes. If I had a vote I would make it a fixed
pay day, but we must give the companies leeway, otherwise we put them to great
expense, and we will give them an argument against the proposition. {

The Cuammax: Do you not do away with all the argument against your propo-
sition if you leave out the fixed day?

Mr. PeLtier: We are leaving too much to the railway.

Mr. Jonxstox, K.C.: Say twice a month.

Mr. PeLtier: But when will that be?

Mr. Jounston, K.C.: You objeet, Mr. Chrysler, to the whole section?

Myr. Curyscer, K.C.: Yes.

Mr. Pevmier: The 25 or 20 railways in the States, which were mentioned yester-
day, pay bi-weekly and semi-monthly and they find no difficulty. They pay twice a
month, but you must remember there are very few countries which-have railways like
the Transcontinental from the Atlantic to the Pacific. With reference to the C.P.R.,
some time ago they made their time keeping headquarters in Montreal. Lately it has
been changed, T am told by a member of this House who knows what he is talking
about, to the old system, but-even when it is not centralized in one place, with a large
railway like that, it is going to be very difficult to pay all the men on one day.
They cannot get the cheques away to these men in a day. We have to give them lee-
way, or else we give them an argument against the proposition.

The CHaryMax: Why not fix a date?

Mr. Pevtier: They now have two weeks that they may keep behind, and the back
time in the monthly pay. I understand the C.P.R. received interest on the money
thus held in the bank, amounting to some $800,000. That is a big thing—banking
the employees’ money and getting the proceeds. If we leave a certain leeway as a
beginning, then we can fix the dates. :

Myr. Jonxston, K.C.: T should think if you would be content with that section as
it is drawn, you would have made a big step in advance.

Myr. Pevmier: We get a gold brick but the gentlemen present do not imagine -it.
We would have to go back and tell 150,000 employees that we got something that was
not tangible.

Mr. Jouxsron, K.C.: But you have something tangible.

Mr. Peurier: We will leave it to the Committee.

The Casmman: T have the section as proposed by you, and the only difference
between the draft prepared by Mr. Johnston and your proposed amendment is the
fixing of the date.

Hon. Mr. Granay: Do you not suppose as a matter of practice, for the banking
operations, for their book-keeping, that the company would of necessity have to have
a day of closing their account that they would adhere to pretty strictly, even if no date
was mentioned in this?

Mr.-Perrier: Yes,

Hon. Mr. Grariam: Naturally Companies, for their own convenience, their finan-

. cial arrangement, and the office organization, have a pay day.

Mr. PeLTiEr: You would think so, but they do not always do that.

Mr. Best: 1 think the draft Mr. Johnston has submitted would be perfectly satis-
factory, and T would not advocate adhering closely to the amendment, although I think
there should be a maximum; that is to say that the wages for the first fifteen days of
the month of January should be paid on or before the 31st day of that month, and that
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the wages for the last half of the month of January should be paid on or before the
15th day of the subsequent month. I make this statement, because I know that it is
impracticable for companies, take for instance the Canadian Pacific, to get their
returns in to Montreal, for men perhaps working on the north shore of Lake Superior,
or the furthest point away from the accounting office, or the head office, from which the
cheques are issued, and I would make this suggestion: that while I think the fifteen
days will cover all—that is to say that they can very conveniently comply with that—
I would rather put in some maximum limit, and I do not think in that ecase it will
work any hardship at all, and it would be sufficient guarantee to the employees that
they were going to have pay, not only every tiwo weeks, as provided in the first part of
the clause, but it would be paid within the next fifteen days.

Hon. Mr. Granay: Let me ask another question. We want to get at what is best.
Do you not suppose the railway companies will be compelled to have a spread of fifteer
days between their payments, as a matter of practice? That is really what you want.
If they keep you from getting your pay for thirty days one time, they would have to
crowd the next into a smaller space. As a matter of financing, they will have to have
a spread of half a month between the payments, no matter what the dates.

Mr. Pevrier: Probably we can make them fix the date.

Mr. Curysver, K.C.: I want that clause to stand. We will hear from the
companies and they will say whether they want to be heard.,

Section allowed to stand.

*On section 291; By-laws, rules and regulations of Company—Company can make

- by-laws.

Mr. Jonnston, K.C.: I have a note that Sir Henry Drayton thought the words,
“and subject to any orders and regulations of the Board” in the third line might be
struck out.

Mr. CurysLer, K.C.: I think that would be better. It makes confusion and it is
difficult to tell whether a by-law is any good or not until you hunt up the records of

. the Board to see if the orders are sufficient.

Mr. Brair: I have a note to the same effect. The Chief Commissioner advised
that those words should be struck out.

Mr. JonnstoN, K.C.: I think in fairness to all concerned I should make this
remark: that if those words were struck out, and the companies, for instance, may
make certain rules as to the speed at which any of the rolling stock used on the railway is
to be moved, and the Board under the preceding clause 289 may also make orders and
regulations, and there may be confusion, unless it is perfectly plain that the by-laws
of the company are subject to the orders or regulations of the Board, and notwith-
standing Sir Henry Drayton’s view, I think the words should remain.

Mr. CuarysLer, K.C.: I do not care very much. When you get over to the police
power under this section, I regard that as more important than anything else. That
is “E” and “F”, the conduct of people on the trains, station platforms and misconduct
of employees, which may happen although they are a very high class of men. You do
not want in the middle of the prosecution the argument that you have not proved that
there is no conflicting order or requirement of the Board.

Mr. Jouxsron, K.C.: I can get over that. We can leave the words “and subject
to any orders or regulatlons of the Board under section 289.

Mr. Best: I wish to point out the importance of leaving that in. Section 290
emphasizes, T think, to the Commifttee the importance of this clause. The point is that
the railway companies should not make operating rules on one part of the road that
are contrary to operating rules on the other, or one railway may make operating rules
contrary to those in force on other roads.

.
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Mr. Jomxston, K.C.: “ And subject to any orders or regulations made under
Section 289.” Add those words after the word “ make” in the third line.

Section adopted as amended.

On section 294,—By-laws must be approved by Governor in Couneil.

Mr. JouxstoN, K.C.: I have a note that Sir Henry Drayton thinks the words
‘or impose a penalty ” should be removed.

Mr. Bramr: Yes, that is correct.

Section adopted as amended.

&

On section 300,—Delay may be allowed for compliance.

Mr. Lawrexce: In our memo, on section 300, we say, add to the end of the
section the following proviso—”

“Provided however that no such change shall be made or allowed without
due notice and hearing before the Board.

We submit that in the interests of the employees it is desirable that an
order or regulation should be made respecting equipment and maintainance
or operation without due notice and hearing of those interested. Employees.
are most interested in this matter, and they think that the Board should not
make any regulations in respect of that unless due notice of the hearing is given
before the Board, to allow their representatives to present the case and make
any suggestion.”

Hon. Mr. Grauay: I think all the parties interested should be notified before
any change of that kind takes place, and should have an opportunity to present their
side of the case.

Mr. CurysLer, K.C.: There are two things here. First, they make a general
regulation without notifying all parties. I suppose they may do that. Mr. Blair will .
know. The other matter would be upon application in a particular case. That seems
to be a proper case for notifying.

Mr. Jouxsron, K.C.: After the word “ ease” add the words “ after hearing, on
notice.” )

Mr. CarysiLer, K.C.: Yes. _

Hon. Mr. Grauaym: In the matter of rates, which affect a portion of the popula-
tion, the'rates have to be filed a certain length of time before they become operative,
to give parties interested an opportunity to study them. ” N

Mr. Jonxsron, K.C.: This only deals with apparatus and appliances.

Hon. Mr. Graray: Every employee is affected by the apparatus and appliances.
If any regulation is going to be put in force it is going to affect employees, don’t you
think they should have notice that such a regulation is going to be in force before it is
put in practice? It might be something very serious and detrimental to their safety,
which the Board would be seized of in the first instance.

Mr. Lawrence: I think the suggestion of Mr. Johnston is all right.

Section adopted as amended.

On section 302,—Equipment of locomotive engines,

Mr. Best: We proposed immediately after seetion 302 to insert a new section,
302 a, as follows: :

“Every locomotive engine shall be equipped and maintained with an ash

pan which can be dumped and emptied without the necessity of any employee
going under such locomotive.” -
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Mr. Jonxsron, K.C.: The Board has power to order that already.
Mr. Best: An order of the Board was issued in 1912 by the late Chief Com-

missioner Mabee, at the request of Mr. Lawrence and myself, and for reasons best |

known to some of the railway companies, they have not lived up to the requirements
of that law, and men are crawling under engines in the 20th century, when they have
bad equipment on some railways for the last 25 years to eliminate the necessity of
men going under for that purpose. ;

The CramrMAN: The Board have power to make that order, have they not?

Mr. Best: Some of the roads have not the equipment which obviate the necessity
of men going under, and others are not maintaining that equipment, if they have it, in
proper condition. I have an accident report from some point on the C.P.R. where
an ash pit man, who had to do that raking out of the ashpan, went under the engine
in order to rake out the ashpan, and the engine was not equipped with the straight air
brake, and the engine moved a little and cut off his hand. That is only within the
last month. We think if it were placed in the Railway Act perhaps the railway com-
panies might regard it a lijtle more sacredly than they.do an order of the Board. The
question that was brought up by Mr. Maclean yesterday that the Board had no
prosecuting powers seems to be a matter of vital impertance. I wish the Committee
would do something along that line. There seems to be a desire for economy, perhaps
2 necessity, in some places, but the fact remains, when a locomotive comes in, and
when an appliance of that kind is out of order, it seems to me it should not be allowed
to go into service until the locomotive is put in proper condition and the safety
of men will be guarded.

Mr. Joussroxn, K.C.: Has the Board made an order?

Mr. Best: Yes, they have made an order, and the order was extended in 1914
for another six months, at the request, I think, of the Canadian Pacific and the Cana-
- dian Northern. They had an extension given to them until July 1, 1915. Since that,
of course, any failure to comply with that has been a violation of the law as we under-
stand it, but nevertheless complaints keep coming in, and I have been filing them
with the Bo;ard, and I have a very large file of complaints which have been made, and
they have been taken up from time to time, and the reports have been just as varied
as the complaints, and we have come to the point where something must be done in
order to protect the men, because they feel that they are being imposed upon.

Hon. Mr. Graunam: Do you think putting it in the Act would give you the relief
you want? In what better position would you be if it were stated in terms in the Act
that all locomotives should be. equipped with an ashpan that could be dumped without
the man crawling in there-than you are now with the Board having power to make
that order, and having made it? Is the weakness of the Act not in the enforcing of
the order, and not the authority itself?

Mr. Besr: That may be true, but I have found that provisions of the Act have
been regarded sometimes more sacredly than the orders of the Board. That has been
the result of my observation. I have come to the conclusion that many provisions
have been looked upon with greater regard and consideration because it was known
as a statute, and penalties were provided in the Act for a violation of that statute.
It has been recognized that there are certain penalties imposed for the violation of
orders of the Board, but that brings us to the question of having no prosecuting body,
and as a result it was left to us to prosecute, and because we have not money enough
we have never undertaken to prosecute. But I will say frankly that we have considered
it very, very seriously, and if something is not done we are going to make a test case
at some time, if there is no prosecuting body. .

The Cramyan: Is the Committee ready for the question?

Mr. Canrysier, K.C.: T would ask that this be allowed to stand.

Section allowed to stand. _ g
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On section 305—Condition of passenger cars.

Mr. Best: There is something we desire to have added.

Mr. Jouxstoy, K.C.: Do you cover that point in your printed memora.ndum?

Mr. Best: It is not referred to there, because the matter did not aris_;e until after
the memorandumr had been submitted. We have received representations .that an
amendment should be made to the Act in order to prevent railway.com.pa!'ues from
putting a flanger on the rear end of a passenger train gnd operating lt. in wmtfzr
weather. You will understand that the operation of a flanger is a mechanical one in

“which compressed air must be applied to the auxiliary under the flanger car on the

rear of the train. That air must be taken from the train pipe suppls: on. the 100(_)—
motive and the principle of the automatic air brake is that any reduc_tlon in the air
pipe pressure has a tendency to cause the brakes to apply on the train. Under .the
circumstances you ecan imagine what would happen trying to operate a train conslst-
ing of from 8 to 14 and 15 passenger cars, with the flanger on the rear and the shaking
and jolting and lack of protection of the passengers. I think the Railway Act contem-
plates that no car should be placed in the rear of a train, whether it is a snow-clean-
ing device or intended for any other purpose. If it is intended to clean a track of
snow a locomotive with its sfow plough can be run for the purpose. We certainly
think no flanger car should be allowed to be attached to the rear of any passenger
train in the interests of the safety of the travelling public.

The CHarMAN: What-words would you insert in the section?

Mr. Best: I would insert the words “any flanger or snow plough”. The section
would then read:—

“No passenger train shall have any freight, merchandise, lumber car or
any flanger or snow plough in the rear of any passenger car in which any
passenger is carried.”

Mr. Harrr: In the case of a train with only one baggage car and one passenger
car, such as you find on some short lines, it would be necessary to run the flanger to
clear the track, otherwise they would not be able to, operate the line at all. The track
would then be in a condition likely to result in more danger and inconvenience to the
public than if the flanger were operated. Would you not amend the provision by say-
ing it should not apply to a train of two cars? I know of short lines where two cars

are operated, and to have a flanger at the rear of that small train would not be at all
dangerous.

Mr. Best: From an economical point of view such a thing is possible, and it
may seem to the company to be desirable, but the lives of the passengers of one coach
are just as important as the lives of the passengers in a dozen cars.

Mr. Harrr: But-the danger would be practically eliminated where the train
consists only of two cars.

Mr. Best: The possible danger to the passengers in those cars would be equally
as great as if there were 15 cars. The incouvenience to the operating employees, the
employees who are operating the air brake on the locomotive, would not be as great,
but there would be as much danger to the travelling public as if _there were half a
dozen passenger cars attached. ’

Mr. Greex: Is the system of carrying flangers behind passenger coaches at all
common ?

Mr. Best: I do not think the practice is at all general, but it has been done in
some cases and we want a protection against it. :

. Mr. Peuvrer: I think it has been done in the case of some branch lines in the
West.
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Mr. Curysier, K.C.: What is a flanger?
Mr. Pevmier: You call them serapers, down here.

Hon. Mr. Granay: One of the difficulties in framing a bill of this kind in which
the Board is given such wide powers, is that you make its successful operation when
enacted more difficult. For instance, it is proposed to say here that no freight, mer-
chandise, or lumber cars shall be attached to the rear of any passenger car in which
any passenger is carried. Now it is proposed to add the word “flanger” to the section.
Later on, if something else crops up, which is not set forth in detail in the Aect, it
may be argued that the Board has no power to deal with it because it is not specified
in the Act. We may run the danger of endeavouring to specify too much, which
would operate against the advantageous working of the Act. The Board has almost
absalute power to do almost anything. Now, if we specify too much it may be argued
that anything which is not specified was not meant to be covered by the Aect.

Mr. Lawrexce: If there is any danger of that, do not specify any class of car
but simply adopt the language “no car.” In reply to Mr. Hartt, who referred to a
branch line operating but a few cars, T would ask that if the train can run over the
branch without a flanger and scrape off the snow, where does the necessity for the
flanger come in? In reality it is dangerous to have any such ear at the rear end of
the train. The flanger is sometimes as heavy as a locomotive. Just think of the
effect of having a flanger as heavy as a locomotive behind a passenger car on a branch
line. Why, in case of a rear-end or head-on collision the flanger would go clear
through the passenger car and spit it all up.

Mr. WerrHEL : Could you enumerate any cases where accidents have happened on
small branch lines?

Mr. Lawrexce: No; but we say it is just as dangerous to have one car there as
to have several.

Mr. Jonxstox, K.C.: In my opinion, there is a great deal of surplusage in this
Bill. There are a great many sections which, in my opinion, are entirely unnecessary,
but which I hesitated to strike out when the Bill was presented to me. Now, section
289 gives the Board power to make regulations in regard to a variety of matters. I
appreciate Mr. Best’s point of view that when a thing is provided for expressly in
the Act the brotherhood may think that gives some special sanction to it. It seems
to me undesirable to encumber the Act with a great many provisions which might
be left to regulation by the Board, because the Board can deal with these things from
time to time, as occasion arises and as necessity requires, whereas if you fix these
things to which allusion has been made, definitely in the Act, there is going to be
trouble in dealing with special cases when they come up.

Mr. Perrier: Do you think the Board already has authority to deal with them?

Mr. Jouxsrtox, K.C.: I do not think there is the slightest doubt about it if the
English language means anything. Take paragraph (L) of Section 289. The Board
may make orders and regulations:

“Generally providing for the protection of property, and the protection,
safety, accommodation and comfort of the public, and of the employees of the
company, in the running and operating of trains, or the use of engines, by
the company or on or in connection with the railway.”

That seems to me to be broad enough to cover anything.

Mr. Lawrence: I think it does cover it. As you say, there are many things in
the Act which ought not to be there. :

Mr. Jounsrox, K.C.: If the matter upon which you desire protection is already
covered it would be bad draftsmanship to leave some of these sections in the Act
when they are already covered by more comprehensive clauses.
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Mr. Lawresce: I think the matter is already covered and no person will dispute
it. Such being the case, why not strike out section 805 entirely.

Mr. Pectiir: Do not be too hasty. The section is there and if it does not hurt
anybody why not allow it to remain. The things complained of do occur on branch
lines. Sometimes a railway company will have recourse to certain things to save a
few dollars. My own personal opinion is that the organizations are strong enough
to see that railway companies do not attempt to impose upon them too much. Person-
ally, T do not like to ask for legislation to control a condition that we can ourselves
control. Suppose you strike out the whole seetion, what would happen? In the event
of the splitting up of a passenger train the front end is usually run by a freight crew °
who take their caboose on to the rear end as they will be required at the next divisional
point to return with a freight train. Now, that is done for the convenience both of
the employees and of the company, and I would not want to see any amendment
adopted which would prevent any such arrangement as that. I would much prefer
that the section be left as it is. We have authority to go before the Railway Com-
mission and- that body is a good deal like the board of officers of a railway: the operat-
ing employees can at any time go before them and protest against any conditions
which endanger the public safety or the safety of the employees.

Mr. Best: Under the circumstances. T will withdraw my proposition to amend
the section and allow it to remain as it is.

Paragraph (L) agreed to.

I have another suggestion in the memoranda. It is to be found on page T1 of
proceedings of the Committee :—

“With a view to adequate and efficient protection of all locomotives and
their appurtenances on railways to which the Railway Act applies, we desire to
suggest that a new section be inserted immediately following the above sug-
gested section 302-a, as section 302-b, under the following sub-heading, ¢ Divi-
sion of locomotive inspection.” See Exhibit “A.”

That is contained in the proceedings on page 71, Tth line. This memorandum is
very lengthy. We have prepared it and practically asked for the United States law
which takes in all of the inspection of locomotive tenders and their appurtenances.

Hon. Mr. Grauaym: That is the interstate commerce law,

Mr. Best: Yes. The original law passed in 1910 and 1911 only contemplated the
inspection of locomotive boilers and their appurtenances. Subsequent legislation has
been passed in the United States which takes in the tender, locomotive and all the
appurtenances and places under the chief inspectors who are appointed under this
locomotive inspection, the general supervision of the inspection of every locomotive,
and when an inspector finds a locomotive in any condition which is unsafe to run,
and not in conformity with certain regulations made under provisions of this Aect,
he has authority to stop that locomotive from going out on the train. The railway
companies have the right to appeal to the chief inspector and then to the Interstate
Commerce Commission, and it may be that the decision of the district inspector may
be reversed by the chief inspector or by the Interstate Commerce Commission, but
until it is reversed the decision of the district inspector, under whose supervision the
locomotives are in a certain given district will stand, until the appeal has been either
offirmed or dismissed. It would take a long time to read this, and T do not think we
can discuss it intelligently without taking it clause by clause and pointing out the
reasons why we believe there should be a division of locomotive inspections established
as a branch of the Board of Railway Commissioners for Canada.

The CuamrMAN: You are anxious to have that on the record in order that it may
be before the committee. ;
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. Mr. Best: It is in the proceedings. It is contained in Exhibit A which is already
prm.ted. We have not time to go into it fully, but I want the committee to realize
the importance of it. The Board has made similar regulations which conform very
closely to those of the Interstate Commerce Commission with regard to the inspeetion
of locomotive boilers.

The CHARMAN : This section is allowed to stand, so that you will have an oppor-
tunity to speak to it.

: Hon. Mr. (:}R.:\HAM: It would help in our consideration of that if the Board of
Railway Commissioners would let us have a copy of their regulations to see how far

* they have gone in this respect. Mr. Best says they have made regulations.

Mr. Best: I have a copy of them here.

Section allowed to stand.

On section 311—Trains or cars moving reversely.

Mr. Best: We propose to move to amend this section by striking out of the fifth
and sixth lines the words, “ For of the tender, if that is in front.” We submit no
good purpose can be served by stationing a person on the back.of the tender, as
provided for in this section, when engine is*moving reversely over highway crossing
at rail level, for the reason that on the modern locomotive it is no greater distance
from the cab of the locomotive to the rear of the tender than from the cab of the loco-
imotive to the front of the engine. The engineer and fireman in the cab of the
locomotive can just as readily maintain a timely supervision over the condition of the
track with the engine working reversely so as to see that no persons or employees
are liable to be struck or injured by the train.

Hon. Mr. Granaym: You might be using some old fashioned engines in some places
where that would not be the case. -

Mr. Brst: We have discussed this very fully with the Chief Commissioner, and
he has, I think concurred in the suggestion that we made that this served no good
purpose. One of the reasons why we took it up first, perhaps, was that the railway
companies did construe the clause to mean that they might take one of the men out
out of the locomotive, as the man who should be stationed on the back of the tender,
and it did cause considerable annoyance until it was finally adjusted and they pro-
vided a tender rider, to ride the back tender, for instance, from Bonaventure station,
going from Turcot down to the station on the I.C.R., and at London and another
place. We think these clauses should be struck out, and the similar words in section

+ 872, and the words where the penalty is provided should be struck out as well.

Mxr. Jonxston, K.C.: You had a hearing before the committee of the Council,
consisting of the Minister of Justice and Minister of Labour? :

Mr. Best: Yes.

Mr. JonxstoN, K.C.: What was the opinion they expressed on -the question,
do you recollect?

Mr. Lawrence: The Minister of Justice was rather opposed to having it struck
out, and as we have not had any definite opinion upon it, we might let it stand till
the end of the week. T would not press the committee for any decision at this time.
I think it is only fair to let it stand till the Minister of Railways comes back.

Myr. Jouxston: I do not see why there should be any objection to the language
as it stands. It imposes a further obligation on the railway company.

Mr. Lawrexce: And it imposes an obligation on the employee. The rules require
a yardman to be on the tender when it runs in the yard tender first, but we think in
running along the road on the main line, apart from the station, it can serve no good

~
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 purpose to have the man stationed there, that the man on the engine can do just as
well without him.

Mr. Caryscer:  This is only in a town or village?

Mr. Lawrexce: When they run through the country and come into a village, the
man must be on the tender, and if the companies lived up to it, it would require an
© extra man there. We do not object to that. Sometimes the fireman goes up there
~ dnd leaves the engineer alone in the cab. We think that is more dangerous than if
there is no person on the tender. I have known of a case where a man went up on
the tender and when the stopping place was reached that man was so benumlted with
 cold that he was unable to help himself and had to be lifted down. Now, a man in
 that physical condition is of no earthly use for protection purposes. Take a fireman
on a locomotive. He may be dripping with perspiration, and if he has to climb up
hurriedly on to the tender in the cold he is subjected to very severe exposure.

Mr. Pevmigr: We might as well require that a man should be on the cow-

catcher as on the rear end of the tender of a modern locomotive. Where the engineer
sits he can see all right.

Mr. Harrr: I agree with you that he can see all right but he is not in a position
to give his warning as well as the man on the tender.

Mr. PerLtieEr: He can sound his whistle and it ean be heard far better than the

- tion.

shouts made by a man sitting on the tender if the wind carries in the opposite diree-

Sections 310 -and 311 allowed to stand until the Minister of Railways returns to
the eity.

Section 312 considered and adopted.

Committee adjourned until to-morrow.
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MINUTES OF PROCEEDINGS.

House or Co;uaoxs,
ComMmrrTee Roowm,
Thursday, May 10, 1917.

The Special Committee to whom was referred Bill No. 13, an Act to consolidate
end amend the Railway Act, met at 11 o’clock a.m.

Present: Messieurs Armstrong (Lambton) in the chair, Blain, Carvell, Hartt,
Graham, Lapointe (Kamouraska), Lemieux, Macdonald, Macdonell, Maclean (York),
Nesbitt, Rainville, Sinclair, and Weichel.

The Committee resumed consideration of the Bill.

Mr. A. C. McMaster, Solicitor of the Toronto Board of Trade, and Mr. Frank
Hawkins, Secretary of the Canadian Lumbermen’s Association were heard on various
sections of the Bill. ' :

At one o’clock the Committee adjourned until to-morrow at 11 o’clock a.m.
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MINUTES OF PROCEEDINGS AND EVIDENCE.

House or CoMmMoNs,
Thursday, May 10, 1917.

The Committee met at 11 a.m.

The CuHARMAN: I understand to-day has been set apart for the lumbermen and
toe Board of Trade of Toronto. Mr. MecMaster, K.C. and Mr. T. Marshall represent
the Board of Trade of Toronto. Mr. McMaster is desirous of placing on record some
arguments in regard to several clauses of the Bill. Is it the wish of the Committee that
he be heard?

Mr. A. C. McMastER, K.C.: We have some questions to raise as to sections which
the Committee have already dealt with and also to some that perhaps you have ndt yet
reached, and I thought T would take up first of all the ones that were more important
to us than others. The first section, dealing briefly with it in the manner I would like
to speak, is section 313. That section provides that the company shall, according to
its powers, furnish at the place of starting, and so on, accommodation for various
things, such as receiving and loading traffic, and so forth. The Board of Trade feel that
there are now certain services that they get and certain privileges and conditions that
they have that are not covered by any of these things that perhaps strictly are not
traffic. But things such as milling in transit, the right to mill in transit, the right to

" stop off to pick up loads, the right to certain things of that sort, and they would like

to have a clause added to section 313 as subsection (e), to read something like this:—

Furnish such other service incidental to transportation or to the business
of a carrier, or as may be customary or usual in connection with the business of
a carrier, as the Board may from time to time order, and shall maintain and

continue all such services as are now established, unless discontinued by order
of the Board. /

So that, even if these things may not be technically traffic, or may not be techni-
cally described in the Act, if they have been customary or usual in connection with
traffic up to this time, we do not want them taken away, unless the Board authorizes
it and we would like to have a clause inserted in the form I have read.

Mr. MacpoNerL: Do you enjoy those privileges now?

Mr. McMaster, K.C.: This clause is aimed entirely at things we enjoy now, such

. as the right to mill in transit, and cattle men’s right to put a car off to complete load,

and a whole lot of things like that, with which the Board of Trade representative is
of course, more familiar than I am, but he tells me this is an instance of what we
want fo secure.

Mr. MacLeaN: Have those rights ever been called in question?

Mr. McMaster, K.C.: No. I do not think they have.

Mr. MacLeax: But you would sooner have them set out? )
Mr. McMaster, K.C.: We would sooner be certain that we have them.
Mr. Sixcrar:  Are they not covered by the present provisions?

Mr. McMaster, K.C.: Well these are incidental. We do not think there is
anything in that section at present that would cover the right to mill in transit.

Mr. MacooxeLn: Tt is all subject to the order of the Board.
223
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Mr. McMaster, K.C.: Tt is all subject to the order of the Board, and if we have

that right now, and if it is customary to do that now, we do not want the right taken
. away without an order of the Board. We do not think that proposition is at all
unfair.

Mr. Jonxstoxn, K.C.: The only point is that it may be surplusage, because section
289, which relates to orders and regulations of the Board for operation and equipment,
provides that the Board may make orders generally for the protection, accommodation,
comfort and safety of the public and the employees of the road in running and oper-
ating trains. That is almost broad enough to cover it. :

Mr. McMaster, K.C.: It may be, but still there have been points in connection
with this that might come up that might not necessarily be protection, and might not
be comfort. 3

Mr. Jouxston, K.C.: Or accommodation—I should think that would be broad
enough.

The CuamyaN: Paragraph “L” of section 289 provides that the Board may
make orders and regulations, generally providing for the protection of property, and
the protection, safety, accommodation and comfort of the public, and of the employees
of the company, in the running and operating of trains, or the use of engines, by the
company or on or in connection with the railway.

Mr. Carvern: I doubt that that paragraph covers the point.

Mr. MoMaster, K.C.: T am afraid it does not. The operating of trains and
the speed thereof, accommodation and comfort of the public, and so on, would hardly
seem to cover some of these things that the Board have in mind. You will notice
that in this section we provide that anything that is customary and usual shall not be

“taken away without an order of the Board. So that goes further.than the paragraph
in the bill. It preserves what rights we have now without our having to go to the -
Board to get an order. On the other hand, if the railway company wants to discon-
tinue something that it is doing for us now, it will have to go to the Board to get
an order. We want this provision added as a subsection. :

Mr. MacLeay: Do you mean with regard to milling and transit?

Mr. McMaster, K.C. We do not want to describe all the things that should be
done. We purpose that the company shall furnish “such other service incidental to
tranisportation or the business of a carrier, or as may be customary or usual in con-
nection with the business of a carrier, as the Board may from time to time order,
and shall maintain and continue all such services as are now established unless dis-
continued by order of the Board.”

Mr. MacLeaxn: There is no objection to the addition of that section. It is
still optional with the Board to exercise the power. If a client of the railway com-
pany says he wants something of that kind and can make his request appear reason-
able to the Board, he will get the necessary permission. It only means that he should
et something that he finds is necessary for his business.

The Cuamrman: Is that the only amendment you have to suggest?

Mr. McMaster, K.C.: Yes, to that section.

Mr. CurysLer, K.C.: T would be glad if the Committee would be kind enough
to allow that section to stand in the same way as a number of others. The para-
graph proposed to be added is a new one and the railway companies know nothing about
it. T am not prepared to criticize it at the moment and I think the provision should
Le taken up at a later date after I have had time to communicate with the com-
panies concerned. The first part of the proposition does not seem objectionable to
nie but of course I am listening to it for the first time. The proposition to continue
what is customary and usual is opening a very wide door to controversy, and at
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present I do not know what may grow out of it. Mr. McMaster says that there is
no trouble or dispute at present about it. I think these things can all be looked upon
as conditions of carriage which have all been settled by the Board in the past. I do not
thing there is any necessity for adding to those conditions to-day but in the meantime
I ask that the proposed subsections be allowed to stand.

Mr. Nespirr: I think that subsection 8 of section 313, covers all such matters.
Mr. Curyster, K.C.: That subsection contains a very wide provision.

Mr. NesBirr: It says that the Board may make regulations applying generally

or to any particular railway or any portlon thereof. You could not make it much
wider in its applieation.

Mr. McMaster, K.C.: The subsection to which you refer rglates to a different
matter altogether.

The CuamrMAN: Is it the wish of the Committee that the section remain over?

Mr. MacpoNeLL: It only confirms what railways are giving the public now.
My own opinion is that it should stand.

The CuamrMAN: Anything further Mr. McMaster?

Mr. McMaster: Clause 316. The Board of Trade do not see why there should be
any pooling arrangement in this country. They wish me to point out to the Com-
mittee that the Interstate Commerce Commission has no power to allow any pooling
arrangement, and they do not see any reason why our own Board should have power
to allow it. We have looked carefully over the legislation in connection with the
Interstate Commerce Commission, and we find that pooling arrangements are entirely

prohibited. They have been generally 1ooked upon as objectionable, so objectionable
that they cannot be entered into.

Mr. NesBirr: In this case the pooling arrangement is with regard to the division
of rates (reads):

“No railway company shall, without leave therefor having been obtained
from the Board, except in accordance with the provisions of this Act, directly
or indirectly, pool its freights or tolls with the freights or tolls of any other -
railway company or common carrier, or divide its earnings, or any portion
thereof with any other railway company or common carrier, or enter into any

contract, arrangement, agreement, or combmatlon to effect, or which may
effect, any such result.”

Mr. McMaster: Under the Interstate Commerce legislation, each railway takes
the part of the rate that it earns and the pooling arrangement which might be made
under this clause, and to which we objeet, would be if one railway company earns in
connection with the carriage of certain goods, $30 and the other company earned $100

and they had an agreement by which each should take half and half irrespective of '
how much each earned.

Mr. NesBurT: I, do not care how they pool the rates, as long as they ‘give the
public the correct rate.

Mr. McMaster: I do not think any order has ever been made under this section.
Mr. Carvers: Pooling has gone on between the railways to some extent.
Mr. McMasTer: If that be =0, the thing has been done without leave.

The CuarMaN: Do you know whether any application has been made under this
clause for leave to pool tolls?

Mr. McMaster: T do not know of any case where leave has been apphed for.
The Cuamman: You do not know of any case where the public has suffered?
Mr. McMasTer: T am not instructed as to #ny particular instance at all.
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Mr. MacrLean: I8 there anybody from the Board who can tell us whether the
powers given in this clause have been exercised formerly?

Mr. Jogns'roxz This is a prohibitory clause. ;

Mr. MacrLean: But has leave been granted at any time under this clause?

Mr. Carvern: What Mr. McMaster wants is that the Board shall not be given
the power to allow pooling.

Mr. MacLeaN: But have there been many cases in which this power of the Board
has been exercised? %

Mr. Bramr: No order has ever been made under that section.

Mr. CarysLer, K.C.: I do not understand that this section has the meaning that
Mr. McMaster attaches to it. I do not think that “ pooling ” in the sense of dividing
rates otherwise than in the proportion shown by the tariffs can be made, but I think
this refers to the case of two lines paralleling one another, and where it may be found
occasionally necessary by reasons of congestion, or the road being blocked that some
of the traffic is sent around by another road. I think that would be pooling; that is
to say, you divide certain traffic, it may be some urgent traffic, without regard to the
quantity of it, that goes over the road, if it is billed through, and for a certain part
of its journey it goes over one or the other road indifferently. I do not know whether
the provision has ever been taken advantage of, but I see no object in taking it out.

Mr. Nessrrr: That is not what I understand by “ pooling  at all or as understood
by the Interstate Commerce Commission. It is defined by them as a syndicate who

- pool their rates, or who pool their business; that is to say, they all do a certain amount

of business and the railways are all supposed to be in the same category no matter
which road carries it. The railways have a share of the traffic in joint traffic rates.
That is not what section 316 means. What I refer to is pooling of the traffic no matter
whether particular roads carry the goods or not.

Mr. Carvern: And with no division of their rates according to mileage.

Myr. Nessitr: No.

Mr. Curyster, K.C.: That is the way I understand it. In its application to
Canada it would only apply to a smull section of the roads.

Mr. NesBirr: They could all pool their rates if they wanted to; but, as a matter
of practice, they do not do it.

Mr. Carvern: Under the law as it stands now, they could not do it without the
consent of the Board.

Mr. NesBirr: Then why strike the section out?

Mr. MacpoNeLL: I do not think Mr. McMaster’s idea is to strike it out. It is
to make it stronger.

Mr. Jonnston, K.C.: We could strike out the words “without leave therefor
having been obtained from the Board,” as Mr. Carvell suggests. That would make it
very clear that pooling was to be prohibited.

Mr. MoMaster, K.C.: I want to make it the same as the American.

Mr. Carvern: When the Railway Board was established, it was to control the
operation of Railways in Canada. I think the Board has done great work, and I
feel like increasing their poWwers rather than diminishing them. If there were any
abuse of the rights given by this section, the Board is there to protect the people,
and I have enough faith in the Board to believe that they would protect the public.

Mr. Nespirr: Mr. McMaster no doubt has a written memo. of the desires of
his organization which he could leave with us. When we reach that clause we will
consider his views. =
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Mr. McMaster: I will leave a memoranda. I may recast it after hearing the
discussion this morning.

Section allowed to stand.

HE Mr. McMaster: Then there are clauses 309 and 420 taken together, relating to
precautions at highways. The Board of Trade think that it is objectionable that
a municipality should be able to do away with precautions, and that the railways
should then be discharged from any liability apparently by reason of any acecident
which oeccurs due to lack of having taken such precautions. For instance, it appears
that a municipality can do away with the necessity of railway engines sounding a
bell or a whistle, and subsection 2 of section 309 absolves the railway company from
responsibility. Some person ought to be responsible unless there is some other pro-
tection to be afforded to the public in place of that taken away. If at those crossings
along the waterfront at Toronto, the municipality were to take away the necessity
of ringing the bell as the engines shunt around there, it would be a serious matter if
no person was responsible.

e e

Mr. Neseitr: Who ought to be responsible?

| Mr. McMsster, K.C.: Whoever takes away the protections ought to be compelled
B to substitute something as good, or put some other protectjon there. Subsection 2
i reads:

1 2. Where a municipal by-law of a city or town prohibits such sounding
of the whistle or such ringing of the bell in respect of any such crossing or
crossings within the limits of such city or town, such by-law shall, to the
extent of such prohibition, relieve the company and its employees from the
duty imposed by this section.

17 Now, that should not be possible, the Board thinks unless some.other protection is
' going to be given.

Mr. MacooxerL: The latter part of this section is amended.

Mr. Jouxstox, K.C.: Tt might be possible to meet Mr. McMaster’s views, and
also be in accord with Mr. Carvell’s suggestion that the Board should have more
power, by providing that a munmicipal by-law when approved by the Board shall
relieve the company.

Mr. CarverLn: We can only legislate for the railroads, not for the municipalities.
Hon. Mr. GraHAM :  As a matter of practice, have any accidents ever occurred?
Mr. McMaster; ®his is a new provision.

Mr. JouxstoN, K.C.: There have been some accidents in Toronto.

Mr. MacooNeLL: What is the reason for this provision?

Hon. Mr. GraHAM: As a matter of practice what is the reason?

i Mr. BraiN: Are there any cases where the municipalities have passed such a by-

e laW "
F . i
ﬂ[. Mr. Jonxston, K.C.: No. Tt is really only a re-casting of section 274, which
i reads as follows:—

When any train is approaching a highway crossing at rail level the engine
whistles shall be sounded at &0 rods before reaching such crossing, and the bell
chall be rung continuously from the time of the sounding of the whistle until
the engine has safely crossed such highway.
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Su/bsecti\on 2 of that section reads as follows *

This section shall not apply to trains approaching such crossing within the
limits of cities or towns where municipal by-laws are in force prohibiting such
sounding of the whistle and ringing of the bell.

So that it is substantially the same.

Mr. Macrean: All the citizens of Rosedale were at the last meeting of the
Railway Board in Toronto with a complaint as to the sounding of whistles, the
ringing of bells and as to the smoke nuisance. It shows how important this clause is
and how far reaching, and it has to be ecarefully guarded. I would like to see the
municipality put in the position that it eannot free itself from responsibility unless it
has first brought the matter before the Board and obtained the Board's approval.

Mr. Nesirr: The Board could not stop the municipality from passing any by-law
it liked.

Mr. Jonnsron, K.C.: Tt could relieve the railroad conditionally on the Board’s
approval of the action of the municipality.

Mr. Braiv: T think the trouble is that these bells get out of order. As I under-
stand it I think the railway companies find it very difficult to keep them in order.

Mr. NesBitT: You are referring to the bell on the side of the track, the auto-
matic bell. This refers to the bell on the engine..

Mr. Lawgrence: This is a very important section to the men whom I represent
and the question was asked whether any municipality did pass such a by-law. I may
say that such a by-law is in force in Ottawa between the hours of 11 p.m. and 7 a.m.,
and the rules of the company require an engineer to blow a whistlee. The whistle
shall be sounded and the bell rung moving about the yard and going over crossings.
The ‘municipality of Ottawa passed that by-law, and because the engineer saw that
the bell was rung in these places between these hours he was brought to the police
court and warned.

Mr. NESI!]TT: That is adding insult to injury.

Mr. Lawrence: That is a short time ago. Then a second offence was committed
and another man was brought up and fined. That is unfair. We are up against two
propositions. We are blamed if we do a certain thing and we are condemned if we
don’t. This particular matter I think interests the city of Toronto. I remember a
case where the city of Toronto made application to the Board for an order of that
kind. The case was put on for a hearing in Toronto. I appeared at that hearing on
behalf—

Mr. MacLeaN: You mean the meeting about three weeks &30

Mr. Lawrence: No, in 1914. T think it was the 11th November. I attended
that meeting on behalf of the employees, and T explained the situation about the rules.
The operating rules of the railway that the employees 'are working under have been
approved by the Board of Railway Clommissioners. They have passed an order
approving of them, and the Railway Commission say that they have the same force
and effect as a law passed by the Dominion Government or an order passed by the
Board. The rules say he must do these things. The city of Toronto comes along and
wants the Board to pass an order prohibiting it. I would oppose it, of course, unless
the municipality would be responsible for any accident if the whistle was not blown or
the bell rung. The application was not granted. The city of Toronto then passed a
by-law doing as the Board ordered them to do, made further application to the Board
and they passed an order. "

Mr, Carvern: That is relieving the employees—

Mr. LawrencE: Relieving the employees of the company.
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Mr. Jonxstox, K.C.: Does that not suit you?

Mr. LAwreNCE: Yes. Why should the employees be fined for doing a thing they
are required to do by one corporation, and the municipality come along and pass a
by-law saying they must not do it.

Hon. Mr. Granam: And the Board approves of both.

Mr. Lawrence: In the case of the city of Toronto, the Chief Commissioner
asked me the question, if the city of Toronto passed the by-law and that by-law was
satisfactory, and the Board passed an order, would I be satisfied? I said yes. We
are relieved of that responsibility, and the order provides a fine of $10 if that by-law
is violated. If the city of Toronto wants to pass a by-law or wants the Board to pass
an order that the trains shall go over these crossings my learned friend mentions
along lake front without ringing the bell or blowing the whistle, the city should be
responsible, and the onus should not be put upon the employees. 1 do not care about
the railway companies. Mr. Chrysler can look after them. They are capable of taking
care of themselves,

+ Mr. McMasTter: There is one matter which perhaps I have not made clear.
The trouble is that the unfortunate member of the country, the citizen who happens
to get killed or maimed may be deprived of his rights, because there is no duty on
the railway, if this by-law is passed and the legislation goes through, there is mno
duty on anybody to see that the bell is rung, and therefore there has been no breach
of duty in running the engine through without ringing the bell, and the citizen who
is run over may not be able to get any finding from a jury that there was negligence -
on anybody’s part or breach of legal duty, and he may be killed, maimed or hurt
without having any recourse.

Mr. Carvern: Is it not a fact that the municipalities are looking after the
welfare of these citizens?

Mr. MacLeax: They want different things.

Mr. NesBirr: You would not suggest, if the municipality passed a by-law pro-
libiting the ringing of a bell, that the railways should be fined for not ringing the bell.

Mr. McMaster: No, I would only suggest to the Committee that this should
be allowed if the Railway Board have approved of the by-law, because the Railway
Poard may say “We will approve of that by-law if you put a flag man there or put
a gate there. We do not care whether the residents of these fine houses like whistling
or not, there is a crowd of people pass here, and we won’t approve of the by-law.

Mr. MacpoNeLL: There should be protection.

Mr. McMasTer: Certainly there should be proper protection.

Mr. Curysrer, K.C.: T have been thinking while the rest have been talking. I
think the solution of this is plain, and Mr. McMaster’s objection seems to me to have
a good deal of weight. There should not be a conflict in a matter of this kind between
a municipal by-law and the obligations of the railway company or of its employees.
The law as it stands in subsection 1 should be obeyed unless first the municipal
by-law is passed saying that subject to’ the permission of the Board there should be
no whistles sounded or bells rung at certain points and that the Board should not
merely approve of the by-law, because that is not the proper thing but should make
an order in accordance with such by-law. The Board would not do that unless the
crossings were protected.

Mr. MacpoNeLL: I do not think that is sufficient.

Mr. NesBirr: Let me ask Mr. Chrysler would not the mumcxpallty passing’
the by-law over-ride any order of the Board?

Mr. Curysier, K.C.: Tt should not. It should not have the power to interfere
with this law unless that is sanctioned by the Board?
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Mr. Nespirr: T quite agree but would they have the power legally to over-ride
#uy order of the Board?

Mr. MacLean: T think these police court fines, although I am not a lawyer,
ute unconstitutional. : :

Mr. NesBirr: You are great on the unconstitutional question.

Mr. CarverL: I am afraid Mr. Maclean has residents who object to the ringing
of bells. .

Mr. Macrean: I only want whatever is right. We are delegating certain
suthority not to the municipal councils but the Board of Railway Commissioners,
and nothing should be done in that delegated authority to do away with the rights of
the public. Here we are putting the rights of the public in charge of a municipal
eouneil which we never intended to do in my opinion.

Hon. Mr. Gramam: As a matter of fact, are there a great number of people that
are hurt by the ringing of bells?

Mr. Macreax : All Rosedale is in a rebellion against it.

Hon. Mr. Graaax: That may be. Unfortunately, a lot of people are in rebelhon
against things which they should not rebel against.

Mr. Curyscer, K.C.: If it is a question of blowing whistles on the Esplanade,
Toronto, it may be an intolerable nuisance to a great many people in the lower part
of the city, but there is no reason why it should be stopped if the crossings are to be
protected, but what is proposed is to apply this to a line of railway a mile and a half
long which will be up in the air and have no crossings when it is completed. Similarily
you may have crossings protected by the sounding of whistles and ringing of bells
which may be abolished with perfect safety, but that is what the Board should con-
sider.

Mr. MacrLeax: It should be considered by the Board and not by the municipal
couneil. :

Hon. Mr. Grauax: Above all other things the safety of the public must be con-
sidered, and if it is necessary to blow whistles and ring bells to protect the public T
say by all means do so. At the same time parliament must retain control over all
these matters and over the Board, whatever the municipalities may do.

Mr. CarverL: As provided, the whole power is vested in a municipal council. It
would seem that if the by-law of the municipal council is approved by the Board of
Railway Commissioners then there is no further responsibility on the railway company
or its employees. I would like to have the opinion of Mr. Chrysler as to that. This
does not give the law making into the hands of the municipal counecil, but into the
hands of the Board of Railway Commissioners.

Mr. MacLeaN : Mr. Johnston has suggested a change in the phraseology, which will
provide a cure to what seems objectionable.

Mr. Jouysron, K.C.: Mr. Chrysler doeés not accept my suggestion, which is that
after the word “by-law” in the second line on page 19 be added the woyds “such
by-law if and when approved by the Board shall to the extent of such provision,” ete.
Mr. Chrysler thinks the Board should make a confirmative order.

Mr. Carverr: T agree with that, too.

Mr. Jonxston, K.C.: There is no difficulty about making a proper phrase if it is
the wish of the Committee. :

Mr. MacponeLL: The only point T want to make is along the line of Mr. Graham’s

remark as I understand it. Here we are taking away safeguards that we have' had
from time immemorial in the very places where they are needed, namely, thickly

_ populated districts, and it does seem to me that if we absolve the railway from blowing
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whistles, and taking all these precautions that are hereset forth, there ought-to be some
adequate provision substituted for that, without leaving it “as in the opinion of the
Board may be neeessary.” I think we ought to emphasize in our legislation that there
should be some adequate provision in the matter of protection, for the protection that
exists now, without leaving it to the Board to regulate what that shall be. I doubt
very much if we should leave it to the Board to say whether protection should be given
or not. We should epemfy in this Bill that there should be some substituted protection
for the public..

. CARVELL: AWho would know as much about the matter as the Board of
Rallway Commissioners ?
Mr. MacreaN:  That is what they are there for.

Mr. CarverL: - There is not a city or town in Canada that has not had regula-
tions provided for it by the Board. In my own little town in New Brunswick the
FPoard has made certain regulations that are working out perfectly satisfactorily.

Mr. MacLeax: I am satisfied to give power to the Board but not to the muni-
cipal council. I think Mr. Johnston has drafted an amendment which will afford

the necessary cure.

The CuamrMAN: Then it is understood by the Committee that Mr. Johnston
will prepare an amendment to section 420 and submit it to the Committee at an
early date .

Mr. Nesirr: Also to section 309.

The Cuammax: Have you anything further to submit, Mr. McMaster, because
T undérstand there are a number of other gentlemen who wish to make represent-
ations to the Committee?

McMaster: There are a few other clauses which I desire to see amended.
As to section 194, we desire to take out the word “new” in one of the paragraphs.

Mr. Joxnstox, K.C.: The section is one which has already been passed, but
Mr. McMaster desires to return to it in order to omit the word “new”.

Mr. McMaster, K.C.: I have reference to subsection 4 of section 194. We do
not see why the subsection should be limited to “new” railways.

Mr. Jouxsto™, K.C.: Those are sections to enable the Board to prevent
duplication of railways. : _

The CHamMAN: Is it the wish of the Committee that the word “new” in sub-
section 4 be struck out?

Mr. MacpoNerL: Wait a minute; let us see what it means.

Hon. Mr. Gramam: This would give the Board power to take up any line
now in exitsance where there was a duplication. Would that not be running ahead
cf the legislation that the Government may have in their mind as a solution of the
railway difficulty? :

Mr. McMaster, K.C.: We thought that as some of the old railways were dup-
licating lines—that might just as well happen to an old railway as to a new one—that the
word “new” should be struck out. We thought there were not likely to be any new
railways in the near future and the clause is not of much service at present unless
you make it apply to all railways.

Hon. Mr. Graaaym: If you will go through the west you will revise your idea
as to whether new railways are wanted or not.

Mr. CurysLer, K.C.: Under the proposal you could take up one of the railroads,

or two of them between Whitby and Deseronto, and destroy the value of the securities
ccnnected therewith
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. Mr. Jouxsron, K.C.: ‘I do not think you could do that because the language
of the section is, “ where the proposed location.”

Hon. Mr. GranaMm: This would place initiation of the policy itself in the hands
of the Board rather than the carrying out of the policy.

Mr. Nessirr: We should not take the poliey out of the hands of the Government.

Hon, Mr. Grauam: The Board of Railway ‘Commissioners have ne more right to
create a policy than a judge has to create a statute. The judge is there to: interpret-a-
statute passed by Parliament, and the Board are there to interpret a poliey upon which
Parliament has resolved.

Mr. Sivcrar: Does the ]anguage of the bill mean that a gmt railway hke the
Grand Trunk could eonstruct a new railway duplicating its present line? -

. Hon. Mr. Grauam: Yes, but the Board now has power to stop that.

Mr. McMaster, K.C.: I think not. Might I make myself understood a little
more clearly. T do not mean that an old railway as it now lies could be taken up.
What I have reference to was when one of the old railroads proposed a duplication, the
law against it ought to apply equally as well as if it were a newly incorporated rallway
This does not say, “a new piece of railway”, but it says “any new railway”. That is
just the obscure point about it. Then in suhsection 5, you have the same language
again; that the Board may in the case of two or more new railways give orders for
the joint use of tracks. .

~ Hom. Mr. Graaam: I do not know the effect of the language legally, but it does

not strike me as it strikes Mr. McMaster. It strikes me that a new railway is a new
railway no matter how or where projected; it is not a new “railway company” but it
is a “new railway”. If the Grand Trunk were to extend their line, that extension
would be a new railway.

Mr. Jouxsrton, K.C.: If you see the definition of the word “railway”, you will see
it is all right (reads):

“ Railway” means any railway which the company has authority to con-
struct or operate, and includes all branches, extensions, sidings, stations, depots,
wharfs, rolling stock, equipment, stores, property real or personal and works
connected therewith and also any railway bridge, tunnel or other structure
which the company is authorized to construct.”

Mr. MacooxeLL: What is the object of putting in the word “ new,” it will take a
hundred juries to settle that question.

Hon. Mr. Granam: The interpretation, clause should confine the Board to a
decision as between new lines, and not with regard to lines already laid.

Mr. MacpoNeLL: There is no definition in the interpretation clause as to what is
a new railway. _

"Hon. Mr. Gramay: It will be one that has not existed before.

Mr. CarveLrL: Any new branch, or any new line, anything at all that is new.

Mr. Sixcrair: It cannot apply to an old railway.

Mr, MacpoNerrL: T think it will lead to great confusion if the word “new” is left
in there, it is not needed at all.

Hon. Mr. Grauanm: This is a new provision, it gives certain powers with regard
to new railways that we have not with regard to old railways.

Mr. Macreax: If you take out the word “new”, you would be giving power to
the Board to consolidate and co-ordinate every railway in the Dominion of Canada,
would not that be the effect of the clause?

Mr. Carvern: No, because the word “proposed” is there.
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Mr. JouxstoN, K.C.: I do not think Mr. McMaster is going: to press that very
hard. ; ; i . 51 ‘

Subsection allowed to stand.

- Mr. Moilsster, KiC.: T will not take up section 202 and all the sections in conec-
tion with ‘the ‘taking of land. We have had eertain difficulty in Terento in eennec-
tion with the fyling of plans and surveys, and the tying up of land indefinitely, and
we want some provision introduced to prevent this tying up of land indefinitely as
has been done in the case of the new Union Station in that city after the fire. That
property has been tied up for six or seven years and we want a provision that when
the plans and books of profile are registered against a man’s land some limit or
definite period of time should be fixed within which the railway company must either
take over the land or decide not to take it. That limit should be a reasonable time.

Mr. MacLeax: What time do you suggest? ,

Mr. McMaster, K.C.: I have-not presumed to suggest to the Committee any
definite time.

Mr. Jouxsrox, K.C.: Clause 229 provides for preventing delay.

Mr. McMaster, K.C.: Clause 222 is not satisfactory, I do not know about 229,
but clause 222 provides that if the property was not taken within one year—subsection
2 of 222 says:—

The date of the deposit of the plan, profile and book of reference with the
registrar of deeds shall be the date with reference to which such compensation
or damages shall be ascertained: Provided, however, that if the eompany does
not actually acquire title to the lands within one year from the date of such
deposit then the date of such acquisition shall be the date with reference to
which such compensation or damages shall be ascertained.

That seems to indicate that it is quite posisble for a road to tie up a man’s
property for much more than a year. -

Hon. Mr. Graram: We have another clause there on the same subject.

Mr. MacpoxeLL: But there is nothing definite and it niight be that the value of

* the land has depreciated during the time which has elapsed between the deposit of the

plan and the time that the company says to the man that they do not require his land
the clause says: “Provided however that if the company does not actually acquire
title to the lands within one year from the date of such deposit, then the date of such
acquisition shall be the date with reference to which such compensation or damages
?h;ae](ll be ascertained.” That date might be two or three years after the plans were
vled.

Mr. Jouxsron, K.C.: That clause is subject to discussion, Mr. McMaster.

Hon. Mr. Granam: There are two points involved in that section. One is that
the land may depreciate in the interim, and the other is that it may appreciate.

Mr: MCMASTI?R, K:C.: The mére fact that the railroad was going to take the
land might cause it to depreciate in value.

g Hon. Mr. Granam: But the owner of the land would get the higher price at which
it stood when the notice was given in any event.

).Ir. McMaster, K.C.: But would it not be proper to say that the railway must
take it within a certain period and that would make them consider the matter well
before they “stick” a plan on a man’s property and possibly depreciate it in value,
let them decide whether they want it first, and then whenever they do put that plan
upon th‘e'property, might I suggest that they should be bound to take it, and not be in
the position that they may afterward come in and say that they do not want it.
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Mr. McLeax: How would one year do? 2ok, o

Mr. McMasTter: I think that would not be unfair, something like that.

The Cuamrman: I might call attention to the fact that this morning was set
apart for the lumbermen, and if their representatives are here, we will have to hear
them. - Are there many other clauses which youn desire to deal with, Mr. McMaster?

Mr. McMaster, K.C.: There is just.one other elause I would like to speak on

' to-day, and perhaps I may be able to make my representations on the other clauses, to

which I desire to refer; shorter if 1 have an opportunity of putting my remarks in
writing although I may have to ask leave to speak on one or two clauses to-morrow

-if I have to appear before the Committee again.

Now as ta section 358—the Board is very strongly opposed to that clause which
brings the water-borne traffic under the railway Commission. They want free com-

_ petition. We ask that water competition should be as free and untrammelled as it

is now and we do not think that the same regulations that apply to the railways should
apply to the steamship compames, and still less so should they be made applicable to
the tramp steamships.

The CHamrMAN: You think that they should not vome under any regulations
whatever.

Mr. McMaster, K.C.: Yes, they should not come under these regulations. We
contend that they should be left perfectly free to do what they like in regard to rates
and to go where they like.

Mr. NesBirr: Your idea is that they should be free to make as cheap rates as
they like. -

Mr. McMaster, K.C.: What we ask is that shippers should be able, if they desire
to do so, to engage a tramp steamer which ean go all over the world, wherever it 1ikes»
carrying goods at whatever ratey it pleases, without any regulation by the railway
Commissioners. .

The Cuamyman: What effect would this provision have on a tramp steamer?

Mr. McMASTER, K.Q.: They have put all steamship traffic under the Board. We
do not want a tariff on the inland waters. :

Mr. MacLeaN: Supposing a railroad company goes into the steamship business?

Mr. McMaster, K.C.: That is different. I am leaving that part in. I only
object to the last part of the section. Any traffic carried by water by a railroad com-
pany which owns steamshlp lines, we want put under the Act, because that has been
the situation before. It is the latter part of the section we object to.

The CramrMaN: What reasons have you for wanting boats owned by the railroads
to be under the Act and not other boats?

Mr. McMaster, K.C.: For the same reasons that in the United States the Gov-
ernment have prohibited the railways from owning steamship lines, and thus creat-
ing a monopoly for the land-borne traffic.

The CrAlRMAN: The boats in the inland waters in the United States are under
control. .
Mr. McMaster, K.C.: They have prohibited the railways there from owning any
steamship lines.

The CuARMAN: The boats in the Inland waters in the United States are under
‘control are they not? .

Mr. McMaster, K.C.: I am not sure as to that. They were when they were
owned by the railways.

The Craamman: They are to-day under control.
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Hon. Mr. GraaaM: One of the objects in having steamship lines in connection
with railways under the Board is to bring their whole tariff under the one control.
A railway company might make a very cheap rail rate to a competitive point, and
might make an increased rate on its steamship line to make up for any loss on its rail
rate.

Mr. Nessirr: We want to get after people like the C.P.R. who ship by rail and
water.

Mr. McMaster, K.C.: We are objecting only to the last part of the section.

Mr. NesBrrr: (reads)

the provision of this Aet in respect of tolls, tariffs and joint tariffs shall, so
far as deemed applicable by the Board, extend and apply to all freight traffic
carried by any carrier by water from any port or place in Canada to any other
port or place in Canada.

We give a certain amount of authority to the Board. I do not believe that the
Board would interfere with a tramp steamer.

Mr. McMaster, K.C.: The Board of Trade thinks that shipping should be left as
untramelled as possible. They consulted about that and considered it very carefully,
and I am instructed to say that they are very, very anxious that the last part of this
section should not go into effect.

Mr. Sivcrar: The point is, it is impossible to regulate tramps. For example, if
the Board should deal with the carriage of wheat from Montreal to Liverpool, tramp
steamers would not go on that route, they would go to the Argentine Republic or some
other part of the world, because these tramp steamers have the whole world for their
field, and they go where the highest rates are obtainable. You would drive the tramp
steamer away from our ports.

Mr. McMasrter, K.C.: The Montreal Board of Trade are in the same boat as we
are. They are objecting to that provision very much.

Mr. Sixcrar: You eannot do it.

The CHamMan: It is your idea that the Government should continue to build
canals, wharves and piers, dredge rivers, and do everything possible for navigation,
and that the steamship lines should then be perfectly free to charge whatever rates
they please and stop at whatever ports they choose?

Mr. McMaster, K.C.: We are the shippers. We think that without this provision

we can get cheaper service. We are shippers, manufacturers, merchants and other
shippers.

The Cuamyman: You do not intend to speak for all the manufacturers. I know
some manufacturers who want this legislation. :

Mr. McMaster, K.C.: T merely speak for the Board of Trade, who think they will
get cheaper rates without that provision. They may be wrong.

Hon. Mr. Granaym : As a matter of fact, we cannot control ocean shipping by legis-
lation. We can only control that by agreement with the authorities on the other side.
That has been discussed for a long time. This section can only relate to inland waters.
What Mr. McMaster has in his mind is this: It often occurs, Mr. Chairman, that a
tramp steamer is out of a cargo. She will have a cargo one way to a certain port, a
“catch” trip as it is called. She is willing to take a return cargo to some other place
very cheap. If she is under the Board of Railway Commissioners the Board not only
have the power to fix a rate and say: You shall not charge any more than that; but
the Board can also say: “ You cannot charge any less than that” Consequently the

tramp steamer cannot take back this cargo at a lower rate because she would be violat-
ing the order of the Board.

22266—17
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The CHAIRMAI‘W: While it is true that the Board have the power to do what Mr.
Gral.)am suggests, it is also true that, if they were to fix a maximum rate beyond which
a ship could not charge, under such a provision, the ship eould make whatever arrange-
ments they desired below the maximum rate.

Mr. Sivcramr: T do not agree that this section refers altogether to inland traffic.
It refers, for instance, to traffic between British Columbia and Nova Scotia. In the
town where I live, lumber is brought from British Columbia through the Panama
Canal for the manufacture of cars in the town of New Glasgow, for example, and that
means ocean traffic from one point in Canada to another point in Canada.

The CuAlRMAN: Would it not be well for Mr. McMaster to place his views before
the Committee in a definite form in a written statement.

Mr. MacLeaN: The communication of the Montreal Board of Trade to this Com-
mittee, dated April 28 last, takes the same position with reference to this matter as
is taken by the Toronto Board.

The Cuamman: Mr. McMaster, you represent only the Council of the Toronto
Board of Trade, not the whole Board?

Mr. McMaster, K.C.: T represent the Council; there has not been a meeting of .
the whole Board.

Mr. MacLean : The attitude of the Montreal Board of Trade is as follows: (reads).

The Council is of opinion that it is inadvisable to apply the provisious of
the Railway Act in respect of tolls, tariffs, and joint tariffs on freight traffic
carried by water between ports in Canada. There are a great many reasons why
the Council considers this inadvisable, the chief being a strong belief that the
jurisdiction of the Board of Railway Commissioners would tend to limit compe-
tition between the water carriers themselves, which in turn would tend to de-
crease the competition between water carriers and the railways.

Then the letter goes on to refer to Montreal’s location in regard to mavigation.
This is a very important subject, and I would like to have the section stand over for
further consideration.

Hon. Mr. Grauam: There is this difference between railways and independent
steamship lines; any person or company who has sufficient money can build a steamer;
but there can only be a limited number of railways.

Mr. MacLeaxN: Yet nothing has been closed up and tied so closely as our steamship
lines have been. The small lines and steamers have been driven out by somebody.

Mr. MacDo~NeLL: This is a new provision, Mr. Johnston. What is the reason
for it?

Mr. Jouxsrton, K.C.: Only the latter part of the clause is new. That brings under
the jurisdiction of the Board the rates of any carrier by water. .

Mr. MAcLEAN: They do not need to exercise their jurisdiction, do they?

Mr. Jonnston, K.C.: Not necessarily.

Mr. MacLEAN: It is a protecting clause. I like both sides of the language. It
seems to be protective by the way the clause is written out. I think that the Bill should

stand.
Mr. Nessirr: It seems, Mr. Chairman, Mr. McMaster wants the latter part struck
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out. :
Mr. MoMaster, K.C.: There was a number of other matters which I desire to

present. For instance, clause 357, with regard to tolls. That is another subject.
Mr. Carver: If the lumbermen are here by appointment we had better hear
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The Cuamymax: The lumbermen are here and we have arraniged to hear them

this morning.

Mr. McMaster, K.C.: T will be here to-morrow.
The Cuamrman: We will take up the case of the lumbermen now.
Mr. Hawkins: The representations of the lumbermen are contained in a copy

of a resolution which you have before you passed at our last annual meeting, page 29.

The Curamrymax: If you will allow me, T will read two communications in refer-

ence to this matter.

THE QUEBEC FOREST PROTECTIVE ASSOCIATION.

Quesec, April 25, 1917.
Clerk of the Railway Committee,
Ottawa.

Sik,—The Quebec Forest Protective Association, being a federation of all
forest protective associations in the province of Quebec, begs leave to submit
to the Railway Commission the necessity of placing under the control of the
Board of Railway Commissioners all railway lines administered by the
Dominion Government, as are all private owned lines, whether under Dominion
or provincial charter.

This request for the object of obtaining an efficient patrol on these lines,
as where they pass through our forest lands they are a serious menace, and it
is only by an efficient control that forest fires which are so disastrous to the
natural welfare of the province ean be avoided.

I have the honour to be, sir,
Your obedient servant,

(Sgd.) Pauvr G. Owen,
Hon. Secretary.

At the session of the lumbermen, held on the 6th February, 1917, it was moved

by John Donogh, seconded by A. H. Campbell:

“That, as intimated in the public press, a consolidation, or revision of the
Railway Act is to be taken up when the present Parliament re-assembles, the
Canadian Lumbermen’s Association in annual meeting assembled February
6, 1917, confirms the course previously adopted in this matter, viz.:

“That this association co-operate with the Canadian Manufacturers’
Association and endorse the resolution forwarded by the latter to the Minister
of Railways and Canals, regarding the proposed amendment to the Railway
Act, and that the matter be left to the Executive Committee of this association
to deal with.—Carried.”

“ The submission by your Transportatxon Committee at that time was as
follows :—

“ Any special freight tariff of any transportation company (subject to its
jurisdiction), which may hereafter be filed with the Board of Railway Commis-
sioners, to which exception is taken by any person, company or other party
interested, making formal protest, either before or after the effective date
mentioned therein against the adoption of said tariff, shall at the discretion of
the Board, be disallowed until after such time as the Board shall determine,
after hearing evidence produced for or against the adoption of such tariff. The
Board may of its own volition, without protest or complaint on the part of
others, disallow any such tariff, or any portxon thereof, with or without hearm',
evidence in support of, or against same.”

22266—173
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“In any special tariff the rates contained in which are increased, the
burden of the proof:

(a) that old rates are inadequate, unsatisfactory and, or unworkable.
(b) that a larger freight revenue is requisite and necessary, and the
reasons therefor :—
shall be on the transportation company or companies, or its or their repre-
sentatives, filing such tariff.”

“In addition to the above, it is urged by your Committee on Transporta-
tion that the Railway Aect should g¢ontain a provision that freight operating
expenses should be shown separately from passenger and other operating
expenses. This should be a simple matter, as the earnings of each class of
railway service are all shown separately.”

Mr. Hawkins: Our position is pretty well covered by the resolution which you
have read, and in support of it I merely want to say that at the present time jobbers
have no recourse. Under the present Act the railways may file tariffs increasing rates,
apply that to the provisions of the Act, and fix a certain day on which that tariff
becomes effective. We may enter a protest, but we have no recourse. In the natural
course of events the tariff becomes effective and the shipping public is then put in the
position of having to prove that those rates should not come into force. We submit
that is entirely a wrong position. If the railways are asking a flat increase in rates
they certainly should be in the position of having to prove that those rates are
reasonable.

Mr. MacLean: I agree with that. Was there not a case the other day where the
Board held up the enforcement of some tariff that had been filed. How often does

that happen?

Mr. Hawkinss They have done it.

Mr. MacLean: You say there is no power in the Board to protect the shipper in
that respect?

Mr. Hawkins: The custom is that tariffs have been allowed to go into effect
before any public hearing. 7

Mr. Sivcrar: Do you say it applies to all rates, or only lumber‘?

Mr. Hawkins: Lumber and especially tariff rates. In that way they can file the
tariff with the Board and make the proper provision according to the Act as to the
effective date, but if we have a protest to make we are called upon and put in the
position of having to prove to the Board why those rates should not obtain.

Mr. MacLeaN: You have to pay the proposed increase in the meantime.

Mr. Hawkins: Immediately the tariff becomes effective we have to pay the increased
rate.

The CHARMAN : Sections 323 and 331 are those to which Mr. Hawkins refers.

Hon. Mr. Grananm : Supposing you are called on, and you came along and objected
to the tariff. Would not the railway company, as a matter of practice in rebutal of
your case, have to show cause why the tariff should be increased?

r. Hawkins: It has not worked out that way.

Hon Mr. Graranm: The company files a tariff. "There must be behmd the filing of
that tariff some reason. You object to the tariff. The company has to show your
objections are not well grounded—that they have reasons for the increase.

" Mr. Hawxkins: That is what we lmve incorporated in our submission here, as
follows :—

“In any special tariff the rates contained in which are increased, the burden

of the proof (a) that the old rates are inadequate, unsatisfactory or unworkable,
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and (b) that a larger freight revenue is requisite and necessary, and .the reasons
therefor—shall be on the transportation company or companies, or its or their
representatives, filing such tariff.”

As it is now, the tariff goes into effect and we are put in the position of having to
say why the tariff should not be allowed. We want the onus of proof to be placed on
the company.

Mr. CarveLL: Let us get down to a concrete case. The Canadian Pacific Railway
has issued a_new tariff to take effect in 30 days. What do the lumbermen do, and what
action does the Board take in that case? f

Mr. Hawxins: The tariff is filed with the Board. We may protest and do protest.

Mr. CarvELL: Assuming you have protested, would not the Board invariably call
upon the railway company to justify the proposed tariff?

Mr. Hawkixs: Not before the effective date. They almost invariably allow that
tariff to go into effect.

Mr. Carverr: I am sorry to hear it. I supposed the Board of Railway Com-
missiorfers were doing their duty.

Mr. Hawgixs: The point is that we are helpless in the matter. We can make our
protest to the Board and be prepared to submit our evidence to them, but, as I say, the
moment that tariff goes into effect we are put on the other side of the fence.

Mr. MacpoxeLL: What do you ask for?

Mr. Hawgixns: We are asking that the onus of proof be placed on the railway
company. 2

Mr. MacpoxeLL: How can you regulate a railway company? How are you going
to place the onus of proof upon them?

Mr. CarverL. Or prescribe to whom notice shall be given ?

Mr. Hawkins: I can cite you a concrete case. For example, here is a special tariff
dealing with lumber and other forest products.

Mr. CarveLn: The companies give notice that in thirty days from date they pro-
pose to apply to the Board for the adoption of the new tariff. Now, then, who are they
going to notify to be present?

Mr. Hawkins: The Board notifies all parties concerned.

Mr. Carvern: But there might be a lot of parties who would not be notified by a
certain date. The railway company satisfies the Board that it needs more revenue or
something of that kind, and the order goes into effect. It really seems to me the pro-
cedure works out all right as it is at the present time. Because, as I understand it,
the company gives notice that it proposes to adopt a new tariff, and then any person
interested can apply to the Board and ask that it be not allowed. The hearing of all
parties interested follows. I know this myself, because I have acquired the knowledge
in my own practice. I do not know that it makes much difference who initiates the
proceedings, because the Board takes everything into consideration and decides whether
or not the tariff shall be allowed. T know of many cases where they have not allowed
the tariff sought to be approved.

Mr. Hawkins: We have found to our cost that with new tariffs there has generally
been an increase in rates. Just to illustrate, let me take the rate from Ottawa to
Montreal. In 1908 that rate was five cents a hundred pounds. The rate to-day is
seven and a half cents a hundred pounds, having been increased 50 per cent. The rate
has gone up time after time. The last increase of half a cent a hundred pounds went
into effect last December, and now it is proposed to increase the rate still further by
fifteen per cent.

Mr. MacrLean: Is that made by all companies?



AR SPECIAL COMMITTEE ON RAILWAY ACT

Mr. Hawkes: Yes, all companies.

Mr. MacponaLp: It is for the Board to decide what the rates shall be.

: Mr. MacrLean: Yes, but the point Mr. Hawkins wants to make is that when the
railway companies put in a new tariff they shall give a reason for it.

Mr. Hawkins: Our contention is that they should support and prove their case
when they make application for a new tariff to be approved.

Mr. MacLean: As it is now, the companies only put in their case when they are
called upon to do so by a customer who objects to the increase.

Mr. MacooNerL: And the Board deals with the matter as it deals with all other
cases.

Mr. Carvere: T would like to understand just what Mr. Hawkins is asking be-
cause evidently there is something here that T can not understand. We will assume
that in November last the railway companies brought a new tariff into effect i increasing
the rates by half a cent. Now, they certainly gave notice of that; I think the notice
required is thirty days.

Mr. Hawxkins: Yes, they complied with the law in that regard.

Mr. CarverL: What you suggest is that the Board give notice to the world at
large that on a certain day there will be a meeting to decide whether or not this tariff
should become effective, at which every person who has any objection to offer should
be allowed to state his views.

Mr. Hawkins: We think the Board should automatically suspend the effective
«date of that tariff until after the case has been heard and the railways have been called
aupon to justify their application.

Mr. Carvern: When and where and before whom?

Mr. Hawkins: The Board will specify that. They will put the case down for
hearing, and neither the railways nor ourselves will have anything to say as to when
the hearing should take place.

Mr. Sixcrar: Your understanding is that the new tariff goes into effect without
the order of the Board?

Mr. Hawkins: Practically it does, by the mere filing. The railway companies
file a tariff and they say, “ Here is our tariff.”

Mr. Nesprrr: When they do that they do not set forth any reasons for the in-
crease to the Board of Railway Commissioners.

Mr. Hawkins: None whatever.

Mr. Sincrar: 1 think they should.

Mr. Macreax: How many days’ notice do they give of a new tariff?

Mr. Hawxkins: Thirty days.

Mr. Macrran: And if no objection is heard it becomes effective?

Mr. Hawkin: It becomes effective and the rate under that tariff becomes the
proper rate.

Mr. CarverL: I suppose if you did not protest, in a formal or informal manner,
within the thirty days, the Board would allow that tariff to go into force.

Mr. Hawkins: I can answer your question by giving a concrete case. We have
always had special expOrt rates for the summer shipments via Montreal. This (ex-
hibiting document) is the tariff for 1916. The 1917 tariff was issued on April 16
last to be effective on April 23. It was last year’s tariff reinstated with this differ-
ence, that the export rate automatically inereased with the increase 3n the rgtw which
was allowed last December.. This tariff, as 1 say, became effective April 23' lqst.
Incidentally I received a copy of it at 3.45 p.m. on Saturday afternoon, April 21,
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and the tariff became effective at midnight on Sunday. In that case, you see, we
had no opportunity of making any protest against the new tariff.

Hon. Mr. Graaanm: Is there not a notice given on the filing of the tariff?

Mr. Hawgins: Notice should be given but it is not done in all cases. The one I
have mentioned is a case in point. No notice was given to the lumbermen except that
in individual cases they received a copy of the new tariff.

Hon. Mr. GranaM: What I am trying to get at is, under the Act is notice given?
If that is so that meets the difficulty raised by Mr. Carvell as to giving notice to every
person. Was notice given, in accordance with the statute, that this tariff had been
filed ?

Mr. Hawkins: There was, of course, the filing of the tariff.

Hon. Mr. Grasam: Yes, but, I think, publie notice has to be given that the tsmﬁ
has been filed.

Mr. Hawkins: Under the Act they have to file a copy of their tariff at every station.

Mr. Braix: When a new tariff, say on lumber, is being made, would you have an
opportunity of going before the Board and stating your case before the new tariff
went into effect?

Mr. Carvern: You will find that under section 328 notice of a new tariff must
be posted up, and the Board have the power, if they wish, to prov1de for any ad-
ditional method of publication.

Mr. Braix: But notice is given.

Mr. CarveLL: Yes, when the tariff is filed.

Mr. Braix: Has the tariff been fixed by the Board before that?

Mr. CarveLL: No.

Mr. Braiv: Then the lumbermen would have an” opportunity of appearing and
stating, their ease.

Mr. Hawgkins: To continue my remarks with regard to the export tariff. The
increases in rates were not particularly objected to by the lumbermen but we find on
page 6 of that tariff that the minimum rates were increased very considerably. We
made a protest, and the Board has requested the railways to postpone putting into
effect the tariff, as far as the minimum wexght is concerned, until the 21st of this

month.

Hon. Mr. Granam: Your representations were, apparently, effective.

Mr. Hawrkins: We had to go to the extreme in that case, and it was only owing
to an accident on the part of the Grand Trunk Railway Company, they had not
included in their tariff the change in the minimum weight, and the Board thought
the best way out of the difficulty was to ask the railways to postpone the change in
the minimum weight until the 21st of this month. We are making further representa-
tions to the Board and to the railways regarding that matter. There is the sticking
point, we were placed in the position that if it had not been for this accident to which
I have referred this tariff would be in effect to-day.

Mr. Carvern: Do I understand you to ask that the law be changed to the eﬁect
that when the company wants to make a change in the tariff, they must give notice,
and before it becomes effective there must be a decision of the Board, either based on
their own knowledge or on representations made to them, and that all parties have
the right to be heard?

Mr. Hawgkins: And particularly that a protest may be made before it goes
into effect.

The Criamymax: Will you, Mr. Blair, as representing the Board of Railway Com-
missioners, give us your views upon this?
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Hon. Mr. Granam: As to the practice and the custom of the Board.

Mr. Buar: The section of the Act provides that the tariffs must be approved by
the Board. I do not know how far you want me to go into the history of these
tariffs, but the standard tariffs are filed by the railway companies and must be approved
by order of the Board before they are effective. With regard to special tariffs, a
tariff such as Mr. Hawkins refers particularly to are filed by the company, and these
tariffs if not disallowed are effective. Notice is given in the way prescribed by the
Act, that is, they should be filed in a public place, and shall not take effect until 30
days after being so filed. But the practice—I cannot believe that Mr. Hawkins has any
very serious quarrel with the practice of the Board in connection with these special
tariffs because the Board has been very lenient—has been that a letter, for
example, from a shipper protesting against the proposed increases, reciting
the fact that that shipper has entered into contracts based on the
old rates, has been sufficient for the Board to put the onus on the railway company
by requiring them to show cause why the proposed increase should go into effect. It
is quite a reasonable provision; the Board feels that the shipper should make out, at
least, a prima facie case, especially when it ean be done so readily and so informally
as it has been the practice of the Board to require in that regard.

Mr. Carverr: Pardon me a moment, that will be quite proper if the shipper is
complaining against the existing rate, but is that equally proper in the case of a rail-
way company filing a new rate?

Mr. Brair: Well, part of the Lumbermen’s Association complaint I think is met,
or the powers asked for are covered by Mr. Chrysler'’s proposed amendment, that is that
the Board may “disallow” or rather “suspend” the operation of the tariff before a cer-
tain date.

Mr. CarveLn: What clause is that?

Mr. Brair: That is clause 325.

Mr. CarveLn: That is the new part.

Mr. Bramr: That is the new part. As a matter of fact the Board has suspem_ied
special tariffs, without, perhaps, having express authority to do so, and this section
gives them that power. ;

Mr. JouxsroN, K.C.:“Read also subsection 4, of clause 331, Mr. Blair. That
confirms the Board’s right to “disallow or suspend.”

Mr. Bramr: That confirms the right, yes; but the first part of Mr. Hawkin’s
application is covered by the amendment to which I have referred.

Mr. Sivorar: I understand that what Mr. Hawkins asks is that the railway
asking a change in the tariff shall be required to make out a case in support for the
change. What do you say about that?

Mr. Bramr: I say that is the practice now; practically they are required to do
so, the onus in thrown upon the company to justify the increase. All the Board asks
in faet, is what seems to me to be a very reasonable requirement, and that is that
the shipper shall make out a prima facie case; that he shall give some reason, some
grounds to his objection to the proposed increase. Then the Board takes the matter
up. y

Mr. Carvers: For investigation.

Mr. Bram: For investigation, and, as I say, and I thmk the representative of
the railway companies will bear me out, it is the practice to require the companies
to justify the rates. This puts the simplest kind of proof on the shipper.

The Cuammax: You believe that the Board now has power to cover all the
objections referred to by Mr. Hawkins?
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Mr. Bram: I believe it has, and that it works out in practice as he wants it.

Mr. Macrean: By the new legislation?

Mr. Brar: Yes, the amendment gives the Board power to suspend any special
taritf, that is all it does; it does not state expressly, as Mr. Hawkins asks, that the
onus shall be on the railway company to justify the increase in the rates, but
as a matter of practice, and as a matter of actual working out, this has been the
condition:: The Board has simply said to the shipper “ We will require you to show
some grounds for your objection ” and that has been the usual practice in that regard.

Mr. Hawgkins: Mr. Blair says that the onus has been placed on the railways.
I have attended. I think, every case that has come before the Board on the lumber
schedules since 1908, and I do not know of a single increase in the rate that the rail-
way. companies have ever justified.

Mr. MacrLeax: Did those increases go into effect?

Mr. Hawkins: Yes, and they are in effect to-day.

Hon. Mr. Graraym: Perhaps the Board thought they were justified.

Mr. Hawkins: I do not know.

Mr. Macrean: Did the companies try to justify it?

Mr. Hawkins: No, they did not. We were simply placed in the position of
being called upon to prove that the rates should not go into effect; the railway com-
panies’ representatives stand aside and allow the lumbermen and the shipping public
to do the talking. il

Mr. CarveLL: It is not a question of what the railway companies do, but what
the Board does—that is the question that is to be considered.

Mr. Hawkins: That is what I am trying to get at now.

Mr. CarverL: If you put your side of the case before the Board, does not the
Board call upon the railways to justify their side of the case?

Mr. Hawgins: They have a hearing, but 99 times out of a hundred the tarif
goes into effect. 4

Mr. MacponaLp: But if the railway companies present their case and you are
given a hearing to the fullest extent, you cannot complain of that?

Mr. Hawkins: But if you put in your law, in the Act there, a provision that
when the tariff is objected to, as we have objected to the tariff going into effect, that
the railways should be called upon to justify their increase before it goes into effect,
that is all we ask.

Mr. MacpoxaLp: You want to shift the burden of proof upon the railways?

Mr. Hawriss: That is what we want. That has been the practice since 1908.

The CuarMax: Tt is your opinion that the Board should have complete power?

Mr. Hawgins: Absolutely. 3

Mr. Carvern: I have been before the Board often, and there was no burden of
proof required. Everybody talks. The Board says: “You get this,” and you go and
get it. That is all there is to it.

The CHARMAN: - What other representatives have you here?

Mr. Hawgins: None. That constitutes our whole case.

The CuamMan: Mr. Chrysler have you anything to say?

Mr. CurysiLer, K.C.: T would prefer to take this up when we reach it. But per-
haps I might say that Mr. Blair has fully explained the matter. We do not under-
stand that there is anything in practice which places lumbermen in any invidious

position as compared with all other shippers, and the matter of filing a tariff is a daily
and hourly occurrence. Thousands of tariffs are filed which are not objected to by



244 SPECIAL COMMITTEE ON RAILWAY ACT.

anyone. It is only when a tariff is objected to, when it is examined by the Board,
because every tariff is examined as a matter of routine. It is only one tariff in a
thousand, or ten thousand, that there is a hearing or a dispute about.

The Cuamman: Perhaps we have time to listen to Mr. McMaster again, if that
ie the wish of the Committee. :

Mr. McMaster, K.C.: Section 357, refund of tolls, is the next section we wanted
to speak about. It is new, and there is a provision limiting the time in which you
can get a refund to one year, and providing that you must apply to the Board for
such refund. We do not think there should be such a limitation, and we do not see
why it should be necessary for anyone who has been clearly overcharged to have to
come to the Bbard in order to enforce his right to secure a refund. We do not see
why we should not be able to recover in any other way, and after the lapse of a year.
If a railroad company has made an admittedly improper charge, why should they
keep the money if they have succeeded in'holding on to it for a year? That is no
reason why a man should not get his refund. It is'a very simple point.

Mr. Curysier, K.C.: That feature of the Bill was carefully considered when the
original Bill was drawn. In the United States, the State Boards and the Interstate
Commerce Commission have power to order refunds. It was deliberately decided
here by Parliament at that time that it was not the proper policy, and it was left to
the ordinary courts to collect the money illegally taken by a company, and we are
quite satisfied that the law should remain as it is, and I think the Board do not care
about this.

Mr. Nespirr: Does this clause not say that the application for refund shall be
“within one year”?

The CuammMan: In connection with this section there is a communication from
Mr. J. E. Walsh, manager of the Transportation Department of the Canadian Manu-
facturers’ Association, dated May 5, 1917. He says: (reads)

In accordance with your invitation of April 26, I beg to suggest that sec-

tion 357 (Refund of Tolls), be amended by substituting the words * after

- claim is declined by carrier” for the words “ after date of collection or receipt

by the Company .of such tolls.” This would mean the last part of the section

would read “ Nor unless application is made to the Board within one year after
claim is declined by carrier.”

It seems to me there should be no objection offered to this, because of the
fact that traffic is often carried over several railways, and claims may not be
declined within a year from the date tolls are collected. As the section now
reads it seems to me the Commission will be asked in many cases to undertake
the collection of claims, or, to put it another way, will unnecessarily be appealed
to in order to guard against being outlawed. We do not anticipate that the
Commission is anxious to take up the collection of claims, except where it is
absolutely necessary. Will you please advise in regard thereto.

Mr. Nespirr: That suggestion seems very reasonable. If the claim has been
declined by the carrier, the Board could be appealed to.

The Cuamman: Have you any objection to that, Mr. Chrysler?

Mr. CurysLer, K.C.: We think that section 357 should be struck out.

Mr. MacpoNeLL: Leave the matter to the law courts.

Mr. McMaster, K.C.: We would like to have both remedies. Sometimes the
question of the overcharge of a rate may be a very complicated and difficult question,
and we would like, in that case, to be at liberty to come to the Board. But we do not
want to he deprived.in trifling cases of the right to go to the local court. A person
living at a long distance could never go to the Board, and could get his claim adjusted

w o



e et T =

SPECIAL COMMITTEE ON RAILWAY ACT $ 245

through the court. But on an important or difficult question I do not see why we
should not come to the Board. We should like to have this additional right to appeal
to the Board, and not to be limited to coming within a year. We do not want to be
deprived of the resort to the local court, yet we do like what the Committee has sug-
gested that in certain cases we should be at liberty to appeal to the Board if we thin
proper.

Mr. NesBirt: You do not want to be limited to a year.

Mr. McMaster, K.C.: No. Any other debt can be collected for six years. Why
should a railway company, by keeping the money in their pocket for a year escape
payment ? X E

Mr. Nesprrr: There is some sense in that.

Mr. CurvsiLer, K.C.: T suppose this section is not really under discussion, but
while Mr. MecMaster is here I would like to ask him a question: Would it meet your
views, Mr. McMaster, if the Act gave the Board power to declare a toll or rate illegal,
leaving the parties to fight it out in the local courts? “That would remove your diffi-
culty, would it not?

Mr. McMaster, K.C.: T think that would be very useful, provided it is not a con-
dition precedent to our recovering in the local courts that the Board should make a
declaration.

Mr. CarysiLer, K.C.: No, but it would be a final decision in the local courts if
the case was illegal. X

Mr. McMaster, K.C.: T think we could very well agree on such a question. That
looks quite workable. It would not be limited to a year. g

Mr. CarverL: Is the limitation of time to remain in or go out? T do not think
the person should be compelled to bring his action within a year. This is simply for
the debt.

The Cuameymax: Mr. Chrysler objected to the limitation of time.

Mr. CurysiLer, K.C.: We will see what the other section says.

Mr. NesBirT: Sometimes railways will stand off claims for rebates for a year.
I do not think the company should be confined to a year.

Mr. CarverL: My experience is you cannot get a claim paid in a year.

Mr. NesBirr: Sometimes we get claims paid with very little delay.

Mr. Sixcrair: Why not let the Statute of Limitations apply?

Mr. Macpoxern: That is reasonable, limiting these matters to the operation of
the general law. $ ! :

The CHARMAN: How would it do to allow Mr. Johnston to prepare a suitable
amendment to this section?

Mr. Jonxsron, K.C.: Do you want to preserve the right to go to the courts?

Mr. Curysner, K.C.: Perhaps the committee have forgotten that we have passed
in section 44 a clause which governs a great many things of this kind: “ The finding
or determination of the Board upon any question of fact within its jurisdiction shall
be binding and conclusive.” Under that, if you have a finding of the Board that a
certain toll is illegal you go into court with proof. :

The Crammax: Has Mr. McMaster amendments to submit to any other clauses?

Mr. McMasrer, K.C.: In regard to section 149, subsection 2. The Board of Trade
thought difficulty might arise on this subsection. It allows the turning over of lands
granted to the company as a subsidy, to a subsidiary company. There is nothing to
show that the directors, or other people connected with the railway, might not be
interested in the subsidiary company. We think those lands should not be turned over
in such a manner unless the whole transaction is satisfactory to the Railway Board.
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Mr. SivcLar: If the undertaking is turned over to a mew company why should
not the lands go with it? What is the effect?

Mr. McMaster, K.C.: The lands of the company have been obtained from the
province and they are being turned over to a mere construction company perhaps, or
to some little subsidiary company. If the railroad has obtained public lands we feel
that the public, represented by the Board, ought to have something to say as to how
those lands are being given away, and whether proper considerations are being
obtained for them.

Mr. Carvern: You would not construe subsection 2 of section 149 as strong
enough to cover townsites?

Mr. McMaster, K.C.: Yes, T would. The railway company may have been
granted a million acres. It can turn those lands over to some other subsidiary company
which it may incorporate. Take the language of the subsection:

“Such company may convey such right or interest, or any part thereof,
to any other company which has entered into any undertaking for the con-
struction or operation, in whole or in part, of the right of way in respect of
which such land or interest in land was given.”

I take it under the wording of this subsection, a railway company may turn its lands
over to a mere construction company that has just entered into a contract with it.
Tt may turn over to that company the whole of its land subsidy without any person
having a word to say about it. The Government has perhaps given the company
a million acres of land. Well, that land can be turned over to a construction company
that the railway directors are perhaps directors of, or interested in. Is that a proper
thing to do? We do not suggest that any railroad company would do it, and yet there
is nothing here to prevent it being done.

Mr. Nesirr: That is an objection we should take notice of.

Mr. MecMaster, K.C.: As for the rest of the objections, they are of a minor
nature and if the Committee will permit us to put in a written memorandum we shall
Le very glad to do so.

The CuHaRMAN: Now, we will take section 149—have you any suggestions to
offer, Mr. Chrysler?

Mr. Curvsier, K.C.: I do not quite understand what the suggestion is. The
section provides that when a subsidy in lands has been granted to a company, the
company may dispose of it. I suppose that is what it is given to the company for,
and the second subsection simply provides that instead, of selling it for cash it may
induce a contractor to build a road and take the land grant and, perhaps, cash or
other consideration in payment. Now what objection can there be to that. It may
be that there is objection to the policy of giving land subsidies at all, but once the
sabsidy is given it is not given to be retained by the company for any particular pur-
pose, or for any special objeet, but it is given to the company to be disposed of and
the proceeds of it to be used in the construction of the railway.

Mr. NesBirr: Mr. Chrysler can easily imagine the case where the company getting
the grant of land turned it over to a construction company, or to another corporation,
and then did not go on with the construction of the work for which the land was

given.
Mr. CurysLer, K.C.: You cannot get this subsidy—I suppose this lapd grant has
been obtained from the Crown—I do not know whether it is the same with reg:}rd to
the provinces or otherwise, but the Dominion land subsidies are not now available.
Mzr. Jounston, K.C.: The railway company cannot get the land grant until they
have earned it.




e

SPECIAL COMMITTRE ON RAILWAY ACT 247

Mr. Curysier, K.C.: The Dominion land subsidies are not available until the
companies have earned them. The clauses of the Act are very stringent—it is not
lere in the Railway Act, it does not need to be, but the Crown does not hand over
the land which is given as a subsidy until the road is built by someone’s money
being put into it and, if it is a contractor who has agreed to take the land in pay-
ment for the construction of the road surely that is a matter between the company
and the eontractor.

Mr. McMaster, K.C.: If this section is so simple as Mr. Chrysler says it is, it is
not needed in the bill at all, and it might be struck out. The land which is given to
these companies as a subsidy, may have been earned by them, but the publie have a
right to see that it is put to the use for which it was given. There should be some
regulation by statute of the right to turn over this land that has been received as a

~ subsidy to a mere construction company upon their entering into a contract to build

the road. We do not care if they have absolutely earned these lands, we maintain that
they were public lands given for a specific purpose, and we want to see and we want
to know, how and why they are turning them over to others. Why do the railway
companies want to put in that section at all, if it is such a simple matter as Mr.
Chrysler says it is? Should not the public know what is being done with these lands,
o they will not be turned over to some private individual, without any capital at all,
who has entered into arrangements with the railway company to build the line,
when those lands may be worth five times the value at which they are turned over.

Mr. Nesgirr: The Government gives the lands to the railway.

Mr. McMaster, K.C.: The railway may have already taken the lands over from
the Government for the purpose of constructing their lines. Large quantities
of land have been given to different railroads, and those railroads still have the land;
they incorporate a small company, and the railroad transfers a large amount of
those lands which they have received from the Government to the smaller company
in consideration of the construction of a part of that line; It may not be a bona
fide transaction, it may be that they are throwing over a large block of land which
has increased greatly in value to the smaller company in which the contractors are
largely interested.

Mr. CarveLL: Why should they not have the right to do so if they have earned
the land?

Mr. McMaster, K.C.: Of course if the Committee looks at it that way, that it is
the company’s own land, but we contend that the land was originally given to the road
by the Government for the purposes of the company and that the country is interested
in seeing that the land is properly used and disposed of.

Mr. CarvirL: Supposing you sell the land to. me, would you follow it up after
that?

Mr. McMaster, K.C.: We are not seeking to interfere with any cash transaction,
but we only want to control the disposition of these lands to parties entering into con-
struction contracts, lands that rightly belong to the company. We want to see that the
shareholders should have the benefit of the increase in the value of those lands that

are turned over to a construction company in which somebody in the railway company
is also interested.

- Mr. Carver: Is it not a fact that that would be interfering with the right of
private companies to deal with their property? It is not the policy of parliament to
interfere between the shareholder and the company.

Mr. McMasTer, K.C.: Tt is also a question for the public insofar as it affects the
situation in respect of rates, because if the railroad land is sold at the proper figures
and the proceeds go into the treasury of the company it can carry traffic perhaps at a
different figure than it could if the land were sold or given away to some of 1ts friends
at a lower.pnoe it is a question of policy.

- 4
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Mr. CurysLer, K.C.: Perhaps it will simplify the matter, if you direct attention

" to subsection 2. As I understand it is not the conveyance of lands that have been

earned and patented to the company which it is desired to control. I do not know
whether that is what Mr. McMaster has in his mind, but that is not what he has been
referring to. This subsection 2 does not refer to that at all. This subsection refers
to the company that has obtained a subsidy on the same terms, and without having
earned the land deals with another company to convey to it the right to earn the land.
This subsection reads:—

2. Such company may convey such right or interest, or any part thereof,
to any other company which has entered into any undertaking for the con-
struction or operation, in whole or in part, of the railway in respect of which
such land or interest in land is given, and thereafter such other companies
shall have in respect of such land or interest in land, the same authority as
that of the company which has so conveyed it.

Mr. NesBirt: That seems just and right.

Mr. MacpoNerL: Why should this be in the Act at all? Why not leave the com-
pany in the same position as any other company or individual who owns land?

Mr. Jonxsron, K.C.: Otherwise it would be contended that the company could
not assign the right to dispose of the land. This is to make it clear that the company
can assign its rights. It may be contended that the railway has not got the land
until it earns it.

Mr. Macpoxern: That is a proper matter for agreement between the parties,
that is the railway company and any company that the railway should deal with.

Mr. Nessirt: I move that this section stand as it is.

Mr. MacpoNerL: I do not think it should stand as it is.

Mr. Nespirr: I do not see why they should not have the right to transfer the
land grant to some other company. If the original company has not earned it, it
will have to be earned by the company to which the land is transferred.

Mr. MacpoNeLL: I leave that to the law, in any such case as Mr. McMaster has
indicated or as occurs to the mind of any of us. I think it should be left in the same
position as that 6f any other company having interest in lands. I think the clause
should be struck out.

Hon. Mr. Lemieux: Either a company earns or does not earn land grants. If
it earns the land grants the company can dispose of those lands as it pleases. If it
does not earn the land grants, or the cash subsidy, the Government intervenes.

Mr. MacpoNeLL: There are many things that occur. For instance, supposing
a railway company is dealing with a province, and that province makes them a grant

of land, and there are terms and conditions regarding these lands. The province

desires to safeguard itself that the proceeds of these lands are used properly and for
the purposes of the railway. We come along with legislation which over-rides that
agreement—because this Act prevails—and we say that the company can hand over
its lands to anybody mentioned in this subsection. That may be in direct contra-
vention of the terms of the provincial agreement.

Mr. Nespirr: The subsidy is given under certain conditions, and they have to
live up to the conditions. )

Mr. CarveLL: The provineial government will not give patent until the con-
ditions have been lived up to.

Mr. Sinorair: Every dollar of the proceeds should go to the work. The publie
have given it for railway purpose. If we can prevent its going to private people we

should do it.
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Mr. Jounstoy, K.C.: No company gets its land until it earns it by doing the
work.

Mr. Sivcrar:  Is it not important that they should be prevented from disposing
of it to people who will not use it for railway purposes?

Mr. Carvern: That is not the object of subsection 2.

Mr. MacpoNELL: Subsection 1 is powerful, and it is there.

Mr. CarvELL: Subsection 2 only provides that a company, having received a land
grant, can make a contract with somebody else to do its work, and earn these lands:

Mr. MacpoNeLL: I think the matter should be left to the approval of the Rail-
way Board, or the section cut out altogether.

Mr. Nespirr: I am willing that the words “ subject to the approval of the Board ”
should be inserted there, but I do not see any necessity for it.

The CaamrMax: Any objection? 2

Mr. CurysLer, K.C.: No, I think it should stand as it is. Mr. Macdonell says
it was not necessary. It stood there a good many years, although T have no recollec-
tion when it was enacted. I am sure it was not put in without some request for it.

Mr. MacpoNELL: A good many things have been done under this authorlty since
it was put in, but I think it is undesirable and should not be repeated.

Mr. MacpoNeLL: I move that this provision be made subJect to the approval of
the Railway Board.

Mzr. Jonnston, K.C.: You do not propose to qualify the ﬁrst sectlon? Suppos-
ing the company has actually earned the land?

Mr. MacooNerLL: No, I do not.

Mr. CarveLL: If they have earned the land and own it, you do not object?

Mr. MacpoNeLL: No.

The CHarMAN: That would cover your objection, if it were made subject to the
approval of the Board.

Mr. NesBitr: But that has nothing to do with it. This subsection only gives the
right to somebody who has got it. To give the right to somebody who will carry out
the agreement. I do not see any sense in it.

The Cuamyman: The members are here and have heard the discussion fully, and
I do not suppose any group of members will hear the matter so thoroughly discussed
and we may as well dispose of it.

Mr. Jonxsrtox, K.C.: The committee has already passed the section.

Mr. NesBirT: Better leave it unt