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70 OUR READERS,

The life of this Journal has been a 'ong one, as time iy counted
in this young country of ours, but we are glad to be told that
it has bzen a useful one in its day and generation. It was com-
menced and has been carried on not as a commereial venture or
in connection with or unuer wne control or management of any
business coneern, but as a labour of love, simply se.lng to he
a means of communication between members of the profession;
to represent them as a class; to further their regitimate inter-
ests and aims; to be a medium for imparting information on
legal matters; and in suggesting improvements in the law and
its administration and in simplifying practice and procedure;
and, in all this, acting as the organ of the profession,—serving
it to the best of its ability and upholding its honour and dignity

We are proud and glad to know that in his report we can
quote as an authority the words of one who is the most worthy
and respected founder of the Canadian Bar Association and,
as its present President, may be considered as row standing at
the head of the profession in Canada, and who in that capaeity
bas by his energy, ability and generosity made a seeming im-
possibility a marked success.

In answer to our letter agreeing to his suggestion that the
Canada Law Jcurnal should continue its existence us a com-
ponent part of the Canadian Bar Association Review, he writes
as follows:—

“Dear Mr. O’'Brien,—

1 thank yon for your cordial letter of September 29th.

“For almost fifty years you have done excellent serviee for
the Bar of Canada by the publication of your Canada Law
Journal. In addition to its practieal uses you have always in it
upheld fine professional ideals. Now you are showing the same

.kindly and generous spirit and a desire to siill further help the
professicu by transferring to the Assoeiation that Journal, to
the epd that, in the proposed Canadian Bar Review, the spirit
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and tradition of your publication may be continued and perpat-
uated. I join most sincerely with you in the hope expressed
in your letter that our expectations for the future of that new
magazine may all be realized and that you may see in it the
fruition o your ‘‘labour of love’’ thioughout these past years.

“I am grateful for your good wishes in respect of the Asso-
ciation in future.

“Very sincerely yours, J. A, M. Amine.”’

The Journal eame into existence in the town of Barrie, county
of Simeoe, o1- January 1, 1855, under the namc of ‘‘The Upper
Canada Law Journal and Loecal Courts Gazette,”’ and under the
editorial management of ‘‘James Patton, Esq., Barrister-at-
Law, and others’’—The others were James Robert Gowan, Judge
of the Connty Court of the County of Simcoe,—afterwards well
known in the history of Canada as Hon, Sir James Gowan, K.C.
M.G., Senator of (‘anada, and Hewitt Bernard, a partner of
James Patton and afterwards known as Col, Bernard, K.C,,
Deputy Minister of Justice, Mr. Patton, for a short time Solicitor
(eneral of Upper Canada, was the founder of the firm of Pat-
ton, Osler and Moss, und later a partner of S8ir John A. Mae-
donald. Ile was subsequently Collector of Customs at Toronto.

The prineipal contributors to the Journal were Judge Gowan
and Mr. Bernard, Mr. Patton attending to the many other
matters well known to those who enter the husy field of
jonrnahlism,

An incident conneeted with the birth of this organ of the
legal profession in Canada may be of interest and *, orth noting.
The present Treasurer of the Law Society of Up, er Canada,
ITon. Featherston Osler. recontly one of the Justiecx of the
Ontario Court of Appoal, was a law student in the ot'ice of
James Palton, as was also the present Editor of this Journal.
One morning Mr. Patton requested their attendance in the
attie over the offiee, where they found sheets of brown paper
and a pile of the first number of The Upper Canada Law
Journal and liocul Courts Gazette, also a pot of paste and
brushes. They were told to wrap up and direet and mail the
new publication to the persons to be found on a list of names
also provided. This they did, little thinking that 57 years after- -
wards one of them would be writing these parting words to its
readers and that his life-long friend would read them. IHe tells
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me, en passant, that our Master in the Liaw told us to be careful
to put ‘‘Esquire'’ after the names of Divisivii Court Clerks,
but that a simple ‘‘Mr.”’ would be sufficient for the Bailiffs,

In those days special attention was given, and properly so,
to the administration of law in connection with Magistrates,
Municipalities anc. the newly formed Division Courts. The Law
Journal, with such a man as Judge Gowan in charge of these
departments, was the most important factor in giving them ef-
fisiency and in preducirg uniformity of praetice and procedure
throughout all the countiss of our present province of Ontario.

The next year (1856) Mr. W. D. Ardagh, Mr, Perton's part-
ner, took charge of the Journal and was connected with it until
dome years later he went to Manitoba as County Judge at
Winnipeg.

In 1857 the office of publication was moved to Toronto, when
Robert A. Harrison, B.C.L., Deputy Attorney General, joined
Wm, Ardagh, who had bhecome a2 partner in the firmm of Craw-
ford, Hagerty & Ardagh, From this time, and on until Mr.
Harrison became Chief Justice of the Queen’s Bench, Judge
Gowan was the life and soul of the Journal, and the largest
contributor to its columns. )

The year 1864 suw the end of the Old Series, published in
quarto form. Vol. 1 of the New Series appeared in 1865 in its
present octavo form, with the name of Henry O’Brien as one of
its Editors along with Wm, D. Ardagh and Robt. A. Harrison.
Mr. O’Brien was at that time the Reporter in Practice Court
and a partner of Mr. Christopher Robinson, a partnership whieh
lasted with an unbroken fellowship for over thirty years. He
is responsible for anything that has appeared in the Journal
since the New Series began, His more than half a century
of hard work was mostly a labour of love, but withal a pleasant
one, thanks to the kind sympathy of an induigent profession
and frequont aid from many who holped to lighten his self-
imposed burdens.

It may not unjustly be said that in the two series of the
Journal may be found & record of, or reference to, almost
everything that is of interest in the legal history of the Pro-
vince, e.g., changes suggested or effected in oriminal and eivil
procedure, and sketches of the lives of eminent members of the
Bench and Bar. As one illustration of many changes effected
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by the Journal by means of persistent urging in its eolumns,
was the introduction of the system of County Crown Attorneys,
which has continued without any material change up to the
present time. Much of the information referred to cannot be
found elsewhere, or is not easily accessible, and the lawyer in
his leisure moments may find in the Journal a mme of infor-
mation, and even amusement.

It is a great pleasure to us to hear that our old friend and ,
most welcome contributor jn former days, and whose name is
well known to our readers, becomes the editor of The Canadian
Bar Review. We are glad that the pen we lay down is to be
taken up by one so competent for the task he undertakes as
Dr. Charles Morse, K. C D.C.L., Registrar of the Exchequer

Court at Ottawa.

CANADIAN BAR ASSOCIATION. ‘

The Annual Meeting of this Association was held, as our
readers are aware, during the month of August last at
Vancouver,

It was as usual most interesting. The President, Sir James
Aikins, K.C., conducted the proceedings with his usual
tact and courtesy. Many distinguished visitors were present,
several from the United States, and Lord Shaw from Edin-
burgh, one of the most respected of the Scottish: Law Courts. A
full report of the proceedings will hereafter appear in the Can-
adian Bar Association Review. We have only room at present
for the President’s address and the report of the Committee
on the Administration of Justice.

THE PRESIDENT’S ADDRESS.

By the by-laws of the Association the Annual Presidential
Address is a necessity which you and I on this occasion will have
to suffer. It will not, however, be entitled ‘‘De ProfundJs ”
The large quantity of fine food for thought which has been
swallowed by those of you who have just attended the Meeting
of the American Bar Association will require according to the
custom of that Association at least twelve months to fully digest.
Those who attend this Meeting will be similarly rationed—

“accordingly the first course of such a meal should be light.
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It cannot be otherwise for I prepared it out of my larder ex-
hausted of any substantial stuff it ever contained by six pre-
~ vious presidential addresses. '

«Laws are not our life, only the house wherein our life is
led, nay, they are but the bare walls of the house; all whose
essential furniture, the inventions and traditions and daily
habits that regulate and support our existence are not the
work of Dracos and Hampdens but . . . . of philosophers,
alchymists, prophets, and the long forgotten train of artists and
artisans, who from the first have been jointly teaching us how
to think and how to act, how to rule over spiritual and physical
nature. ,

To each nation its believed history is its Bible, (so saith
Carlyle.)

“Law, man’s sole guardian ever since the day when the old
brazen age in sadness saw love fly the world.”’

. “Law teaches us to know when we commit injury and when
we suffer it.”’

Consideration of such quoted thoughts helps one to under-
stand such proverbs and phrases as ‘‘Like law, like people.’’
(Port) The Laws of a nation give an outline of its history.
Law is a record of the progress of civilization. May I for 8
little while lead you in some reflective wanderings among those
well weathered and well architectured ideas. The steps which
usually lead up to the house wherein our life is led are the
peoples common thought and acts—daily habits approved cus-
toms laws. It has been said ‘‘If a man were to make all the
ballads he need not care who should make the laws of a nation.”’

This may be interpi'eted_ as meaning that the familiar songs
of a people express and also mould their thought, manners,
usage traditions, faiths and glories, out of which spring
Natiopal Spirit and National Laws. What inspiration, sym-
pathy and unity were created in England by the popular bal-
lads and songs of the passing centuries; what in Scotland by -
the vocal musie of its bards (My Lord Shaw I said vocal musie
though perhaps the skirl of the bagpipes may be traced in the
" gpirit and the laws of the Scot) and by the poetry of Burns and
Scott. What in Ireland by its early minstrelsy, and by the
lyries of Tom Moore. " The heart of the people of the British
Empire and the United States is made sorrowful, because
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synchronizing with the silence of the Irish Popular Songs is
anarchy and the defiance of the law which, if even now observed
and obeyed, would be the bulwark of Irish liberty as it is of ours,
for the liberty of a free state is the privilege and power to do
everything that the laws permit, and to make those laws,
“The harp that onee through Tara’s halls
The soul of music shed,
Now hangs as mute on Tara’s walls
As if that soul were fled.”’
Liet us hope that it has not fled and that the people of Erin,
overcoming and controlling themselves, may, without fear, abideo
and work in the green pastures and beside the more peaceful
waters, and become a strong unit in the British Empire.

Who can cstimate the influence of their nationalizing effect
upon the people of the United States of their popular songs.
I will not say Yankee Doodle, though no doubt it has had its
effect, but such songs as ‘‘Swanee River,”’ “My Old Kentucky
Home,”’ which we, in Canada, also sing without hurt to our
young and sensitive national pride.

No Canadian can be too thankful for the inspiring, com-
forting, uniting and Canadianizing influence of the Chansons
Populaires du Canada, including Claire Fontaine, and the songs
of the Great Dominion, among which is the Maple Leaf. As
you listen to this varied music in the concert hall of our Anglo
American Canadian Civilization you hear the voices of the
singers blend into great national choruses of their several lands.

Here “0! Canada’ our home and native land

We stand on gunard for thee.”’
There ‘“The Star Spangled Banner, Oh, long may it wavs
O'‘er the land of the free and the home of the brave.”’
Yonder ‘‘When Britain first at Heaven’s ecommand,
Arose from out the azure mam
This was the charter of the land,
Britons never shall be slaves.”’
And then in unison all sing the same great tune, cxpressive of
the same sentiment of love and loyalty to their own ocountry
though differing in words.
““My country ’tis of thee’’ and
““‘God Save our Gracious Kiung.’
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NarioNaL Spiir anp THE Law,

Such songs and the inventions, the traditions and daily habits
that regulate and support-our existence, and the teaching in
family and school mentioned by Carlyle generate in a united
people & National Spirit, or National Soul, that is, if they are
worthy a place in history. A Swiss Bluntschli enunciates it
thus:

“‘The nation is not a mere sum of citizens; and the State is
not & mere collection of external regulations. . . . . The
one national spirit which is something different from the aver-
age sum of the comtemporary apirit of all citizens, ie the spiril
of the State; the one national will, which is different from the
average will of the nultitude is the will of the State . . . . To
extend the reputation and the power of the State, to further
its welfare and its happiness, has universally been regarded as
one of the most honourable dutics of gifted man.”’

The nation exists to develop the most perfect type of citizen,
of loyal citizen and to further the welfare and best interests of
all who compose it. To that end there is nothing more sacred,
more essential than the protection and fostering of a sane group
mind and laundable national ampitions.

It is said the past lights a lamp for the guidance of the present
age, but the national spirit though originating in the past is
not only a light but a leading and compelling power, and gives
direction to national activities, aspirations and laws.

«There is a mystery in the soul of state

Which hath an operation more divine

Than tongue or pen can give expression to.”’
(Shakespeare).

Why are the United Kingdom, the United States, Canada,
and those Dominions under the Southern Cross, so alike in
song, in sentiment, in laws, why! Because though they possess
diversities of gifts, they are born of the one spirit, the Britis®
spirit, they are many members but one body, that is, one en-
veloping eivilization in which there should be no sehism,

o CrroUMSTANCE AND CUSTOM Law Must Yiewp.”’ (Span. pr.)

Now the sources of a nation 's song and spirit are the cauxes
of & civilized nation's laws, but there is this difference—the
gsongs and spirit lead in the formation and confirmation of cus-
toms, usages and habits, then law follows, gometimes too far
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behind, and makes out of them rules of eonduet, for instance,
the common law passed by no Parliament was the crystalliz.
ation of those usages which have stood the test of time into law
by judicial decision and interpretation. But usages and methods
change to suit the requirements of the day, and on occasion,
swiftly. Indeed instant regulations are sometimes essantial for
new discoveries and inventions. The Common Law, Code Law,
and Constitutional Law, are constantly altering and advancing
to harness, control and utilize the new born thoughts and ex.
pressed wishes of people. The (‘ommon Law of Blackstone’s
time has been so modified by judicial interpretation and legis-
Iation that it is searcely recognizable in the rules of conduct of
today which we are pleased to call the Common Law. It is bor-
rowing largely now from the Pandects and Institutes of the
Civil Law, For the same reason Code Law is changing. The
Constitution of the United States has been stretched on all sides
by the Supreme Court to cover the growing body, and the Con-
gress has been busy in sewing on amending :'rips. Even youny
Canada would feel itself bound by some restricting clauses of
the British North Ameriea Aect, if it and the Tmperial author-
ities did not quistly ignore them, and all ave happy because they ;
know the ohjectionable clauses can at any time be repealed when
Canada requires it, and we are warned against any further S
written definition of status in the Empire which undoubtedly
would embarrass free development. Until Canada has finished 3
growing it cannot be defined. It doth not yet appear what we 7
(Canadians shall be. Let our advauncing thought and evolviny
acts as we move toward the beckoning ultimate declsre us =
“‘Ommnis definitio periculosa est,”’

Tiaws 1IN CANADA #ND AMERICA.

Tt would be a mistake to assume from what has been said
that fundamental laws of all the Canadian Provinces would be
the same. They are not. That is why there is in the Constituti -
of the Canudian Bar Association the clause relating to its
objects:—

“Promote the administration of Jushce and uniformity of
lagrislation thronghout Canada so far as is consistent with the
proservation of the basis system of Jaw in the respective
provinees.”’

T Ty ST
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For the basie local laws of eight Provinces differ more widely
from thoss of Quebec than they do from the United States,
except perhaps Louisiana.

A Seorr AppEaL To History WiLn ExpLAIN THE REAsON,

The Historian’s History of the World says:—

¢‘The stage on which the drama of Canadian History unfolds
may seem to the world an obscure one. A closer view, however,
will reveal that on this stage some of the gravest problems of
history have been pressed to a solution. . . . . Battles werc
fought on the Rhine, theJlbe, the Danube; German, Austrian,
Spanish thrones were shaken to their fall; navies grappled in
the Caribbean and Mahratta hordes were slaughtered on the
rice fields of India, to decide the struggle which ended only
upon the Plains of Abraham. Now in these Imperial domains
which Wolfe's triumph secured to British sway, a people is
taking shape which bids fair to combine the power and genius
of the two great races from which it springs.’”’

As a matter of fact the stage was the northern hemisphere.
The drama might be called ‘‘The Birth of the British Bmpire,
and the American and Canadian Nations.” The time was the
middle of the 18th century. The important scene to us was on
the Continent. Aects in it had heen closed with the treaties of
Ryswick 1697, *Itrecht 1013, Aix la Chapelle 1748. The latter
was only a suspension of hostilities during which both combat-
ants were preparing for another round. Some historians say
that in the fight of the British under command of young Wash-
ington against the French under Jumonville near where Pitts-
burg now stands, the shot that killed Jumonville was heard not
only throughout the settlements and wilds of America, but in
Europe, and started the old French war, the Seven Years’ War,
or, soma call it, the French and Indian War. In th.: war George
Washington capitulated at Fort Necessity to DeVilliers, brother
of Jumonville, on the 4th of July, 1754. Then began the
British Colonial disaster and defeats at Braddocks Cros:ing,
Lake George, Oswego, Fort William Henry and Ticonderoga.
At that time the French held this Continent from the Rockies
to the Alleghannies, and frow the Gulf of Florida to the North
Pole, except the Hudson Bay Company’s territory, and seemed
likely to realize their hope to drive the British Colonials east-
ward of the Alleghennies, and if possible into the ocean. In
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sequence events followed, out of which arose the British Empire,
and which made possible the American and Canadian nations.
By reason of the disasters in the war the British people de-
manded a change of Government, and William Pitt, afterwards
Lord Chatham, became Prime Minister, a friend of freedom and

a sympathizer with those who contended for it, the greatest War

Minister Britain ever had, except perhaps Lloyd George. In
1757 he acceded to settled power and held it till 1761. The
‘glory of those years was due to his genius. He roused the
English people to the highest patriotism. He enthused the
oversea British as they were never touched from London be-
fore or since. He controlled war operations everywhere without
interfering in them anywhere. His was the directing mind in
the expansion of his country’s power, the founder of the British
Empire. He supported Clive in gaining for it the Indian
Empire, he selected Wolfe to put new France under British
rule, which Wolfe did.

Yonder at the City of Quebee stands a monument bearing on
the one side the name of Wolfe, the other, of Montealm, and in
the centre this tribute to their just and joint renown:—

““Mortem virtus communem Famam historia Menumentum
posteritatis dedit.”’ That event gave this Canadian land to that
posterity who dedicated that monument. The same event over-
threw the power which pressed upon the thirteen Atlantic
British Colonies. and paralysed the arm which hemmed them in.
Those Colonies being thus relieved from their enemies the op-
portunity was given them to move westward, and to turn their
attention to domestie polities and consolidate, w}nch they ac-
cordingly did with distinguished emphasis.

In his dying hours Montcalm sent this message to the General
then in command of the British (General Townsend)

‘‘Monsieur, the humanity of the English sets my mind at
peace concerning the fate of the French prisoners and the Can-
adians. Feel towards them as they have caused me to feel. Do
not let them perceive that they have changed masters. Be their
protector, as I have been their father.”’

The action of the British toward the French prisoners and
the Cenadians was consistent with the appeal of Montealm to
the humanity of the English. The Canadians had at the time
@ the capitulation of Montreal, September, 1760, their own
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usages and laws, and their own method of administering them.
French ways were not English ways. The change of Sovereignty
and the introduction of new laws naturally caused disquietude
which, was abated by the Quebec Act 1774, sometimes called the
Magna Charta of Canadians of French deseent in Quebec.
I understand that Mr. Justice Anglin intends referring to this.

That, however, was not the final solution. The Colonies in
British North America were advancing vigorously. Those of
Tritish, and French descent were accommodating themselves
to each other. So eventually the British North America Act,
the only written part of our Constitution, was passed, by which
all laws on subjects within the Federal Jurisdiction sre nation
wide. So substantially is the public law and the law which
re'ates to commercial and business transactions,

PROVINCIAL JURISDIOTIONS.

No doubt as time passes convenience will require, and the
preservation of Provineial Jurisdiction demand, greater uni-
formity in those provineial laws which relate to classes of
business carried on between the Provinces. That, nndoubtedly,
should be left to the free volition of the Provinces. No one Pro-
vinee should be expected to make all the concessions to attain
greater unity. The Civil Code system of Quebec relating to
purely local and domestic matters differs fundamentally from
the system in other Provinces; why should it not, if such be the
will of the Quebeckers? It should be the aim of the Canadian
people to keep the exercise of provincial rights and privileges
free from all kinds of external interferences or encroachment.
Uitizens will best develop their powers, and make their richest
contribution to Canada in the habitat and milien and the at-
mosphere to which they are most naturally adapted and the
administration of the laws to which they are accustomed. They
will usually do what is to their interest, and the more readily
if there is no outside power appearing to thereunto compel
them. If there is, their sweet reasonableness vanishes.

A minister from another parish, on account of the sudden
illness of the resident one, took his place, and was about 0 be-
gin the service when the headle presented to him the gown which
he said was always worn in that pulpit. Said the minister, Am
I compelled to wear it? No, was the reply. Then answered
the minister ‘I will.”’ .
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The great Creator never made any two things exaetly alike,
one star differeth from another in their glory, yet even those
stars sang together.

So do our Provinees though occasionally some people in them
lose the right key or pitch.

I am not sugges.ing that those from foreign lands should be
permitted to continue their alien habits, language and ideals.
As they come to benefit themselves by our better ad+.ntages,
resources, and the protection of our laws, they must in all re-
spects conform to things Canadian, and they should not be ad-
mitted more quickly than they can be quietly and effectually
assimilated and Canadianized, There is such a thing as barter-
ing a nation’'s birthright for a mess of pottage.

Jurny 1776.

After the failure of the American forees to take Quebec
they left Canada with its entire consent, and on the lst July,
1776, assembled at Crown Point, quite persuaded that Canada
would not be a useful 14th State., Three days later, on the 4th
July the thirteen issued the Declaration of Independence
which had been foreshadowed by Franklin’s Colonial Union,
signed I think on behalf of seven colonies on the 4th July, 1754.

That Declaration of Independence made clear the separation
hetween the United States and Canada, so far as state sov-
ereignty, independent government and international relations
are concerned. not otherwise, for ‘‘Like law, like people,’”’ Up to
that time execept as to the original Canadians, the laws in what
is now Canada and for them over 100 years in the west of Canada
und in remonstrating and demonstr~ting 13 were the laws of
England. From the Rio Grande to the North Pole the people
of this Continent were and are the heritors of the same mid-
eighteenth century British traditions, customs, history, liter-
ature and laws, and of the same British spirit and ideals, the
same love of freedom and popular self-government.

It would therefore be far more remarkable if our laws were
substantially different than that they should be the same in
principle as they are. 'To each nation its believed history is its
Bible. In prejudiced eriticism of that Bible of the Nations
mentioned some ave disposed to cut out the English Genesis
and Exodus and Deuteronomy or the book of the original law.
Let me use from the Israelitish believed history a simile for the
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newer born nations of British-Beginnings, equally applicable to
this continent as to their land of promise.

“‘Thou hast brought a vine out of England, thou hast cast out
the heathen and planted it, Thou preparedst room before it and
didst cause it to take deep root and it has filled the land. She
sent out her boughs unto the sea and her branches unto the
river.

The simile of national houses is suggested by Kipling re-
specting the young Dominions in the British Empire :—

“Daughter am I in my mother’s house

But mistress in my own.”’
Also suggested by Carlyle in the quotation made at the begin-
ning.

‘‘Liaws are not our life, only the house wherein our life is led;
nay, they are but the bare walls of the house, all whose essential
furniture, the inventions and traditions and daily habits that
regulate and support our existence are not the work of Dracos
and Hampdens but . . . . . . of philosophers, alchymists,
prophets, and the long-forgotten train of artists and artisans,
who from the first have been jointly teaching us how to think
and how to act, how to rule over spiritual and physical nature. .
~ In Seman’s case Coke said:— ‘

“The house of every one is to him his fortress and castle.”’
those houses, those laws, how wonderful! They uphold, envelop
and shelter us. Living within them, we have liberty and are
safe. The foundations and chief material of the Canadian and
American houses are the English laws. The Canadian has in
one part the beauty of a French design. The American has strue-
tural variations to suit the country.

In the main they are the same, so are the House of Great
Britain, of New Zealand, Australia and South Africa; they
belong to the same eivilization, the growth and strength of
which will continue while those houses stand together.

““While our manners, while our arts,
That mould a nation’s soul
Still eling around our hearts,
Between let oceans roll,
Our joint communion breaking with the sun,
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Yet still from every beach
The voice of blood shall reach
More audible than speech,

We are one.”’

ReporT oF COMMITTEE ON THE ADMINISTRATION OF JUSTICE.

Questions remitied for reconsideration:—At the last meeting
of the Association there were three subjects remitted for further °
consideration and report, and your Committee now begs to re-
port upon these as follows:— ]

1. Should the present right of appeal to the Privy Council 3
be limited to constitutional cases?

The majority of your Committee are of the upinion that the
right of appeal to the Privy Couneil should be maintained
without the suggested limitation to constitutional questions.

They consider that the Judicial Committee has rendered long

and valuable service to the (Canadian public and to the legal ‘
profession by furnishing & tribunal ecomposed of judges of

greater learning, more varied experience and wider vision than

ean be hoped for under presert conditions in Canada. They seo

a great advantage resulting from the existence of such a final

Court of Appeal in which there is more freedom from politieal,

racial or religious bias and from local prepossessions, They

observe with regret that the vieious system of making judieial
nominations rather as rewards for political services than for

the professional qualifications of candidates shows no signs of ]
disappearing from our customs, and they feel that until this '
danger is removed it would be inadvisable to abolish or restriet
the right of appeal.

Finally, the majority of your Committee are impressed with
the objection which has frequently been made that the dis-
appearance of this right would have the offect of severing one
of the most important ties by which Canada is united to the
Empire,

A minority of your Conumittee, while conscious of the great
services which have been rendered to our jurisprudence by the
Privy Counecil, and without thinking that there is any urgent
need for restrieting the right of appeal, cannot but think that
in view of the ever-inereasing autonomy of this Dominion, such
an institution must be regarded as transitory rather than per-
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_manent, and that while it is normal in the case of a Crown
colony, such an institution seems scarcely compatible with the
legitimate evolution of a self-governing Dominion.

It appears to them unreasonable that the legislatures of Can-
ada should be trusted to make laws without any praetical re-
striction on their power of legislation, and that its judges should
not be trusted to interpret those laws. Without admitting that
impartial decisions eannot be expected from the judges of Can-
ada, or that the system of nominating judges produces this re-
sult, they conceive that the proper remedy for these evils is,
not to apply for external assistance, but rather to agitate until -
our governments are impressed with the necessity of making
more satisfactory appointments fo the Bench. They venture
to think that our governments will not feel their full re-
sponsibility in this respect until our courts are as supreme in
their sphere as our legislatures are in theirs.

Australia has carried the doctrine of autonomy to its legi-
timate conclusion in obtaining a restriction of the prerogative
in regard to appeals to the Privy Council in eonstitutional cases,
and it is noteworthy that the Supreme Court of Australia is
-vregarded as exceptionally strong.

The minority of your Committee would also appeal to the
example of Australia as showing - that the restriction of this
right of appeal cannot be regarded as implying any diminution
of the sense of loyalty in a dominion, or as evidence of indiffer-
ence as to the value of the union.

2. Should the Supreme Court of Canada have its members
increased with a view to the strengthening of that Court on the.
equity side of our jurisprudence, and should that court be com-
posed of an unequal number so as to avoid the occurrence of
dismissals by virtue of equal division?

Upon this point your Committee are unanimously of opinion
that there is no need of increasing the number of Supreme
Court judges for the reasons assigned. For many years the
judges in the various courts of Canada have administered both
law and equity indiseriminately, and there seems no speeizl
need of increasing or strengthening the Supreme Court on the
equity side nor does it seem necessary to provide for an in-
crease in the number of judges for the purpose of preventing
dismissals resulting from an equal division. This can be avoided
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by the judges adopting the rule that only an unequal number
of judges shall hold sittings, and the evil, if it be one, would
not he removed by adding to their numbers. _

There is, however, in the opinion of your Committes some-
thing to be said in favour of giving representation on the
Supreme Court to the Prairie Provinces, a3 long, at least, as
geographical distinetions are recognized. In view of the
diversity of laws and practics in the d.ferent provinces, it is
perhaps an advantage to have representatives, if not from each
provinee, at least from each group of provinces, so as to assist
the court in ascerteining the customs and prastiee of gach par.
tieular centre of litigation. In that view the middle west, whieh
furnishes a considerable quantity of litigation pending before
the Supreme Court, would eertainly be entitled to as much re-
presentation as provinces which have hitherto secured repre-
sentation and which admittedly have fewer cases before that
court.

3. Should the rendering of one judgment as the judgment of
the Court instead of individual judgments be adopted {

On this question the opinion of your Committee is divided.
The majority hold the view that it would be dangerous to sup
press dissenting opinions altogether as this would tend to give
decisions rendered by a bare majority a fletitious appearanece
of unanimity and strength which really does not belong to
them. So far as the majority of your Committee know this
has not been the practice in any of the English and American
courts. The instance given of the Privy Council rendering a
single judgment without any dissenting opinions cannot he
regacded as being in point, beecause the Privy Couneil is not,
strietly speaking, a court of law, but a Committee which mukes
a report to the Crown. In the House of Lords, which deals with
appeals from the British Isles, all the opinions of the Law Lords
are given in erterso. Possibly a vie medie might he adopted of
having the judgment of the majority delivered Ly one of the
judges, and the opinion of the minority by one of the dissenters.
This would certainly be a boon to the profession and would re-
duee the volume of the reporty very coasiderably. Tt is submit-
ted. however, that this must be left to the yood sense and in-
itiative of the judpes themselves, and that the adoption of any
hard and fast rule in this regard would be undesirable.
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A minority of your Committee, however, believa that 4 single
judgment should be the 1 :, and in the case of the reports of
the Judicial Committee of the Privy Couneil.

Retirement of Judges. By the Statute of the Dominion 12
& 13 Geo. V, chapter 29, assented to on the 28th of June, 1922,
the Judges Aect, (R.8.C. 1908, chapter 138) is amended by pro-
viding that any judge who is found by the Governor in Council
upon a report of the Minister of Justice, to bave become, by
reason of age or infirmity, incapacitated or disabled from the
due execution of his office, shall eease to be paid any further
salavy if the facts respecting the incapacity or disablement are
first made the subject of enquiry and report, and the judge is
given reasonable notice of the timoe and place appointed for the
enquiry, and accorded an opportunity by himself or his counsel
of being heard and of ecross-examination of witnesses and of
addueing evidence on his own behalf. Provision is then made
for the isuing of a commission of enguniry fo one or more
judges with the usual powers of summoning witnesses, taking
evidence under oath, enforcing attendance, ete.

The Statute then enacts that nevertheless 11is Majesty shall,
by let{ers patent, grant to any judge so found by the Governov
in Council to be incapacitated or disabled by reason of age ov
infirmity, and who resigns hix office, the annuity whieh he
might have received if he had resigned at the time when he
ceased to be entitled to receive any further salary, and that
nothing in this Act contained shall prevent the Governov in
Couneil from granting to any judge so found to be ineapas-
itated or disabled leave of absence for such period as the Gov-
ernor in Couneil, in view of all the cireumstances of the caxe,
may consider just or appropriate, and if lewve of abseuce he
granted the salary of the judge shall gontinue to be paid during
the period of leave of absence xo granted.

Your Committee vegret that it should have been thoughb
necessary to enaet such a statute, which must, in their view, tend
{o lower the high office of the judges in the opinion of the pro-
fession and of the publie. SBuch an enactment can only be just-
ified if all other means have failed to secure the retirement. of
ineapacitated or disabled judwes, and your Committee venture
to express & doubt whether the benefits of the remedy introduced
by this staute will not be overborne by the disparaging effect
of such legisiation upon the judicial office.
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LEGAL EDUCATION.,
~ Although this subject has been discussed to such a degree
that a learned writer in a recent article seems to suggest that it
has been over-discussed, it is hoped-that a few further observ-
ations may not be amiss. They arise largely out of the ideas
that have already been advanced. )

Without attempting to speak on behalf of any particular
organization it may be said, I think, for such of the members of

" the profession generally as have evinced any interest in legal
education, that their desire is not to be unduly eritical of pres-
ent conditions but rather to consider the possibilities of im-
provement along certain definite lines. Certainly the personnel
of the teaching staff at Osgoode Hall, for example, is not and
has never been in question. Indeed our prejudices are apt to
be the stronger in favor of the ‘Jet-well- enough alone’’ policy
by reason of the great service which that Law School has ren-
dered to the cause of legal education since its inception. But it
is the law of progress that ‘‘our little systems have their day’’
and pass on to make way for ‘even better things. _

It is not mine to participate in the $omewhat metaphysical
discussion of this subject that many of the champions of chango
are disposed to carry on, but to direct the reader to a few more
or less conecrete propositions and faets.

Many of the very best jurists in Ontario have been among
those lawyers whose entry into the legal profession antedated
the existence of the Law School, and it is submitted that on
the whole they have been men of higher attainments than those
who have followed. Now I desire at this point to parenthetical-
ly anticipate the challenge of the protagonist of the Law School
by refusing in advance to give a single example of this, firstly,
because I do not assume to be competent to sit in judgment on
the relative mierits of any two of my seniors, secondly, because
I do not desire any controversy of a personal nature, and third-
ly, because it wouldn’t prove anything if I complied. The pro-
position is merely an opinion and could not be made stronger
by the expression of another opinion not necessarily supporting
it even if accepted. T do not pretend that there are not some
lawyers of the later period who are not only superior to some
of the earlier period, but equal to the best. (This leaves plenty
8f room for all my opponents), I return to the proposition,
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because certain important inferences may be drawn from it.

Why is it that such a great proportion of those early pioneers
have been distinguished for their brillianey at the Bar and in
all the various branches of the work of the legal profession!
Their knowledge of root principles has a sweep that seems
utterly lacking in scores of modern practitioners. It is surely
unreasonable to aseribe it to the fact that they were set adrift
to burrow for themselves as best they might to prepare for the
examinations. At any rate to so argue is to suggest that the
coming of the Law School had a detrimental rather than a bene-
ficial effect, The answer must be sought elsewhere. Some cog-
nizance should be taken of the fact that many of the present
leaders whom the younger members of the Bar are wont to
admire for the depth and breadth of their legal knowledge,
have lived through a period of muea transitional change, and
of necessity have much more than a bowing aequaintance for
example, with “aetions of assumpsit,’” “trespass on th; ecase,”’
“‘demurrers,”” ete., ete., (terms that are like a foreign lunguage
to many a young lawyer of 1922), and, (what is of even greater
importanee) with the wivision between lesal and equitable juris-
dietions,  Allowanee musr also be made for the faet that with
the prevalence of 1the twentieth century mania £o- money-mak-
ing, there has heen a tendeney, not by any means . mfined to the
legal profession, towards superficiality, and this tendeney has
been expressed within our ranks in the form of efforts to direct
one’s studies especially towards that kind of knowledge which
best serves in the making of a living, rather than in the eulti.
vation of the mind. And so we have been content to learn the
role without knowing anvthing of the reuson for it. Suffiee it
that the rule is the-e and must be followed, “*don’t ask us why.”’
And a third factor, no doubt, 5 found in the fact that pro-
cedure has been made so loose and flexible (vwith the high in-
tent that justice and not technique should be paramount) that
accuracy of thinking and expression have ceased fo be as in-
dispensible as they once were. This aspeet is most noticeable,
perhaps, in the familiar case of pleadings. Time was when the
fate of the cause depended ou the pleadings being in proper
form, and their preparation required a basic knowledge of the
lezal principies governing the case.  All that is swept away, and
pleadings in many cases have the appearance of being the work
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of a stenographer,—I1 mean no disrespeet to the stenographer.‘

Yet all these factors taken together, scarcely tell the whole
story. A surprisingly large percentage of the pre-Law-School
men were University graduates, or college trained men. They
made up for the absence of the Law School by academic train-
_ ing and study that first fitted them to pursue their legal studies
logically and thoroughly, and to begin at the sources of things

and trace the growth and application of this principle and

that, and so acquire a broad groundwork of learning on which
to build the work of all the years that followed. It must have
taken great qualities of perseverance, steady application and
vision to become a lawyer in those days. Then came the law
school. It must have appeared at the first as a sort of com-
petitor of the University, as ‘an Institution that would dispense
with the practical necessity of a University career to become a
lawyer. At any rate, today, a vast percentage of students en-
rolled at Osgoode Hall have never seen a University except
from the outside. No one would pretend that the two years’
clerkship which they serve in a law office under modern con-
ditions is equivalent in value to the contribution of a University
career. And yet this period of: service, plus attendance at lec-
tures for roughly twenty-two hundred hours scattered through
a period of three years, and a partial reading of which is pre-
seribed during these lectures, is supposed to change a hoy fresh
from High School (the entrance standard has very recently
is that in the limited time at their disposal, the lecturers must
of necessity centre the interest largely on what is strictly and
actually present-day law, and give the historical features rather
meagre treatment. This, it is submitted, contributes to the
superficial spirit of the age, already referred to, And in the
eight years since the writer left the law school, the task of the
lecturer must have become more and more difficult, for that
period has witnessed voluminous legislation on a multitude
of subjects whiéh did not trouble us much in 11913, and there
seems to be still more to follow.

1f there is any moral to be drawn, 1t is, firstly, that the -
method of teaching law should be what Professor McKay of

MeGill UmVersny recently deseribed as directing the students to
“‘the sources’’,—a method doubtless involving -more time than
the present method of topical treatment acecording to various

I3
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more or less unrelated headings ; and, secondly, (and with great
deference to opinion to the contrary) whole-time lecturers or
professors, and a full time school programme, that would bring
the student under the jurisdiction uf the staff and the constant
influence of association long enough to give him the legal at-
wosphere of the place and creete an esprit de corps that would
be conducive of valuable results to student and to school, One
cannot forbear to say a word in passing about the contrast in
the matter of ethics between the conceptions prevaling today
and those of other days. Tt was not necesssry to lay down rules
for the guidance of the men of the old school as to what was
right or wrong. Yet rules there were, more perfectly conceived
in the minds of the members of the profession because they
were ‘ounded on a great unwritter law of fair and honourable
dealings, Logical or illogieal as it may be, that which is based
in traditions always seems to lawyers and others to be supported
by more saered and effective instances, than new precepts, the
latter issuing, as it sometimes seems, out of more or less arbi-
trary coneeptions. It is true that our modern codes of ethies
are not new preeepts but are only intended as memoranda of
those hitherto unwritten rules of conduet by which we have al-
ways been governed. But the contents of these same codes are
all too new to scores of those whom they are intended to in.
fluence, and reach their minds as new-formed and more or less
idealistic propositions which it is commendable to adopt if
convenient, and not as long established anc well recognized
rules for common every day application. The traditions of
which T have been speaking were once so deep-rooted that it
would have been an insult to any lawyer worthy the name to
have a code of morals preseribed for the governing of his deal-
ings with his clients and others, and the desive for a written
code has only become evideat in quite modern times. A quota-
tion from the very instruetive and admirable address detivered
by the Honourable Chief Justice Mathers on this subject at the
Annual Meeting of the Canadian Bar Association in 1920 (See
(tanadian Bar Assoeintion Year ook 1920, at page 271) is thue.
Iy :—“Suggestions for the adoption of a code or canons of “lath-
ies have not in the past met with much favonr either in England
“or Canada, There has, however, been for some time a grow-
““ing feeling hers, stronger in the West perhaps than in the
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‘“Last, that the recognized ethieal rules which experience has
“‘shewn to be necessary for its government and control, if the
“‘profession of the law is to fulfill its highest destiny, should
““be formulated and veproduced in sueh a way as to be available
“*to the guidance of the young practitioner instead of leaving
“]nm to discover when too late that he has been betrayed bJ

“iynorance into taking a false step.”

[ am not aware that it has ever been suggested that these
old standards, which indeed the modern codes simply reiterate,
have proved too ideal for practical application. But on the
other hand it is well known that they have been lamentably de-
parted from in many, many instances, Ty ot this departure
also traceable to the absenes of sufficient comumon assoeiation
by the embryo lawyers during the period when, if ever, they must
have instilled in them the ideals which we like still to believe
the profession ehicrishes as a whole? De that as it may the fact
ean seaveely be serious’y controverted that there are young
men in the ranks of the profession today who have no more
idea of the meaning or place of professional or any other ethies
than some of their clients whom they unsuecessfully represent
in the Police Courts. Would this situation continue to the same
extent if the men who are to man the ranks of the profession
went forth from the life of a seminary of equal rank and stand-
ing with any of the besi Universities in the country into the
life of the world, carrying with them a pride in all the tra-
ditions that eling to the life of the school? In short, a pride in
the school itself and all that it has meant to them as fheir school,
instead of a place at which they listened to a few leetures at
maore or less frequent intervals followed by a hasty leave-taking
in order to reach the Registry Of'ice or the Division Court? [
venture {o state that there are many instances of men who have
eome through the three years? tuition at Osgocde Hall who,
when they graduated, eonld not give the names of the men
who sat four seats away fram them in the Leeture Room.

T a paper already too long, space is lacking to develop other
ideas perhaps equally important with the above. There is the
theught that the general course should be follnwed by ‘optional
courses of a speeial nature. Many voung men today walk out
of the law schonl into the offices of corporations to whose ser-
viee they devote their whole time and professional skill. Thesa
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would weleome such a course, and their number scems to be on
the increase. Apart from such cases, many graduates would
like to be able to specialize in some particular branch of practice,
and any great legal seminary worthy the name, in thiz day
of specialization, ought to afford them facilities for so doing.
Indeed, to go a step further, one’s training at Osgoode Hall
ought to be given with the idea in mind that not only does the
student body include those who will go forth to practice law,
in the striet and narrvow sense, but also many of the future
statesmen und law-makers and text writers and teachers. Surely
something in the course should eontribute i» a large measure
to better fit them for such posts,

On the whole it is not too dogwatic to say that a change is
due. The need is not only apparent but is beeoming more and
more imperative. The financial problems attending it are not
such as cannot be overcome, and this Provinee which has been
in the vanguard, and te which we have been told that some of
the other Provinces are looking for high and noble example,
must inevitably velinquish its leadership if it stands still, and
that right early. No one advocates that what we have should,
simply be swept away. Our text is evolution, not revolution,
hut the next step in the process is overdue,

ArraUR A. MAcpONALD.

SIR JOHN BEVERLEY ROBINSON,
A RETRORPECT.

In introducing Lady Astor, M.P., to the Ontario Ir (slature,
the Prime Minister. the Hon, E. €. Drury, said the fact that
she had been born in Virginia and was now a law maker at
Westminster made it fitting she shonld speak to a law making
body in C‘anada which owed so mueh to Virginia, and referred
particularly to the great serviees to the administration of justice
rendered by Chief Justice Sir John Beverley Robinson.

A critie. more concerned with unimportant wminor details
than the “‘weightier matters of the law,”’ wrote 10 one of the
daily papers that Chief Justice Robinson was not born in Vip-
ginia, but in Quebee. e did not, however, point out that his’
father, Christopher Robinson, une of the first Benchers of the
Law Society of Upper Canada, had been bern in Virginia.
Like many others of the splendid men of that day, he was a
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U.E. Loyalist. He was, as stated in Dr. Geo., R. Parkin’s
preface to the biography of Sir Beverley Robinson written by
his son, Major-General C. W. Robinson, C.B., one of ‘‘those
loyalists who, driven or self-exiled for conscience sake, kindled
in Canada that passionate attachment to the ides of a united
empire which has controlled the policy of the country for more
than a century, is a dominant force in its polities to-day and
has contributed, perhaps more than any other single factor, to
determine the future of the empire itself.”’

Sir John, though not the first Chief Justice of Upper Canada,
was the first Chief Jus.ice or I’resident of the Court of Error
and Appeal. In 1829 he became Chief Justice of Upper Canada.
This position he filled for 338 years, until in 1862 he was called
‘0 the higher pusition just above referred to.

In the more important matters Mr. Drury was much more
sgcurate than his eritie. It is quite true that the Common Law
of England was introduced into Upper Canada in 1792 by the
Legislature, but the Courts held that this did not introduece such
Tnglish laws as were elearly not applicable to the state of things
existing in the Province. On this point it will suffice to refer
10 two cases: Doc Anderson v. Todd (18468), 2 U.C.R. 82;
Regina v. Reblin (1862), 21 U.C.R. 352.

In both of these cases (‘hief Justice Robinson gave the judg-
ment of the Court. The record proves that under the states.
manlike guidance of Chief Justice Robinson Upper Canada
adopted in this respect a course similar to that taken by Vir-
ginia, then a British Dominion, in the seventeenth century and
afterwards in the eighteenth century by Nova Seotin, whose
Governor recited in an Order in Council of 1721 that he had
been directed to make the ‘‘Liawes of Virginia’’ the rule and
pattern ‘“where the same are applicable to the present eircum-
stances,"’

To aunyone familiar with the early history of our law it is
quite as ludicrous to say, as Mr. Drury’s critic does of Chief
Justice Robinson, “‘He had no more to do with ‘formulating
the common law of this eouniry’ than any other Judge,”’ as it
would be for an English writer to make a similar statement
about Lord Mansfield or Lord Stowell. As to the suggestion
that Sir John Beverley Robinson knew nothing of the law of
Virginia, it is only necessary to recall that he was an accom-
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plished scholar as well as a profoind Jurist. For two yeaié“he*'~: S

was President of the Canadian Institute, now the Roysl Cana-
dian Institute. One of his correspondents was Mr. Conway
Robinson, deseribed by his son and biographer, General C. W.

Robinson, as a ‘‘leading member of the Bar and Chairman of .

the Executive Committece of the Virginia Historieal Society.”’
Sir Joln visited the famous Williarx and Mary College, of which
again, to quote his biographer, ‘‘his ancestor, Christopher Rob-
inson, had been a trustee under the original charter of 1693
and where his father had been educated.”

Both Christopher Robinson, the father of the Chief Justice,
and John Marshall, the most famous of the Chief Justices of
the United States, attended William and Mary College in Vir-
ginia, and it is probable that they were there at the same time.
At all events, it is certain both attended when the celebrated
George Wythe was Professor of Law.

Speaking of Marshall’s college life, his latest biographer,
Beveridge, says: ‘‘He had hard work, it appears, to keep his
mind on the learned words that fell from the lips of Mr.
Wythe,”” Several times in notes of the law lectures appears
the name of Miss Mary Ambler, whom Marshall afterwards
married. The conclusion of Beveridge is ‘‘the luve of Mary
Ambler was greater than that of learning.”” Perhaps it may
also be said of Robinson that the lure of the commission under
which he served so gallantly in the Queen’s Rangers was greater
than that of learning. The Queen’s Rangers were ecommanded
by Colonel Simeoe, afterwards Lieutenant-Governor of Upper

Canada.

Men, who still live, can testify to the permanent and beneficial
offects of the Robinson tradition in the administration of justica
in this Province. This tradition certainly embodied all that
swas best in the traditions of the English Courts and of British
Virginia. ,

. Mr: Drury is to be commended for obeying the injunetion of
Kipling to praise ‘' famous men,’’ and we may repeat the phrase
used in his lifetime in regard to certain aspects of the work of
Chief Justice Robinson by a political opponent, Mr. Henry
Hocles, Q.C., at the time Treasurer of the Law Sosiety of Upper
Canada: ‘‘No limit need be placed on our praises.’’
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It is well to keep in remembrance those who have by their
lives and example raised the standard of national character and
ennobled the profession to which they belong. No man has
lived in vain if he has fellow men to do the right and spurn
the wrong.

Ws have spoken of the great Chief Justice; in the same
connection we would refer to his son, Christopher R8binson,
Q.C., who most worthily carried on the traditions of the family.
It is not so many years since he was taken from us, but his
name will not soon be forgotten. In all high aspirations,
devotion to duty, unstained hononr, trusted and beloved by
all, as was the father so was the son.

Liet us conclude with the words of Dr. Parkin in his preface
already referred to: ‘‘A biography like this brings out in
strongest relief the supreme value of chardeter in public ax in
private life. Personal and fumily detail may be of limited
intorest; the broader teaching goes to the root of national
welfare. Characters suech that of Sir John Beverley Robinson

give distinetion and dignity to a eountry's listory.”’

PROBATE DURING LIFETIME OF TESTATOR,

The enterprising editor of a medico-legal journal made a
suggestion which he fondly hoped would have been acted own.
He says:—

"1t is now nearly four years since I suggested in an artiele
in the Medico-Liegal Journal (September-October, 1918, issue),
that the present praetice that a will ecould only be probated
after the death of the testator, should be changed, so as to
permit a testator to have his will probated during his lifetime,
Not only woeuld this avoid a great many of the difficulties at
present encountered in the proving of a will, when some of the
subseribing witnesses may have died or disappeared or when
they have lost all recollection of ever having witnessed the will,
but also could the guestion as to the testator's soundness of
mind and reasons for his disposing of his property be deter-
mined, at a time when the testator could prove that he was of
disposing mind and memory and that he had good reasons for
disposing of his property in the way he did. Any illegality in
the will eould be determined then and there, The guestion
whether the testator had left too much money to charity,
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whether the trusts established by him complied with the provi-
sions of the law; in fact tt whole question of the legality of
tbe will could be determine: then and there, when the testator
is still alive and able to defend his actions. It would in a great
many instances prevent the contesting of a will by disgruntled
relatives, on the ground that the testator, at the time of the
making of the will, was non compos mentis, that is to say, not
of disposing mind and memory.”’

1t is really very pathetic that no one seems to have taken any
notice of the above suggestion; for the writer is evidently in
earnest. It iz mot a joke, and it has manifest attractions for
the many half-starving members of our profession. For, if
necessary legislation were introduced and the publie ““eaught
on,” Surrogate business would be booming. Most people do
make many wills before they shuffle off, and it would be lovely
to have them all probated. We are glad to bring this suggestion
before the budding statesmen in cur loeal Legislatures who are
on the watch for some subject whereon to draft a bill and so
justify their friends in electing them to Parliament.

CRIMINAL RESPONSIRILITY FOR MOTOR ACCIDENTS.

The first statutory enactment in Canada declaring the erimi-
nal responsibility of persons in charge of dangerous things was
that eontained in the Criminal Code of 1882, (Can.), ch. 29,
sec. 213. That section was carried into the Criminal Code of
1906 as section 247, and reads as follows:—

947, Every one who has in his charge or under his eontrol
anything whatever, whether animate or inanimate, or who
erects, makes or maintains anything whatever which, in the
absence of precaution or care, may endanger human life, iz
under a legal duty te take reasonable precautions against, and
use reasonable cave to avoid, such danger, and is criminally
responsible for the consequences of omitting, withou. lawful
excuse, to perform such duty.” '

This enactment appears to have been intended to declare the
eriminal liability already existing at common law. Sir James
Fitrjames Stephen in his Digest of the Criminal Liaw of Eng-
land states the related proposition based upon the enmmon law
ai follows: ~

Tt is the legal duty of every one who does any aet which
without ordinary precautions is or may be dangerous to human
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life, to employ ihose precautions in doiug it.’’ Stephen’s Digest
of Criminal Law, 6th ed,, article 237,

Sec. 247 of the Criminal Cude declares criminal responsibility
for the consequences of omitting to take reasonable precautions
against and to use reasonable care to avoid endangering human
life, provided the omission so to do is without ‘‘lawful exeuse.”’

Sees. 16 to 68, inelusive, of the Criminal Code, 1908, deal
with matters of justification and excuse. By sec, 16 ‘* All rules
and principles of the ecommon law which render any circum-
stances a justification or excuse for any act, or a defence *0 any
gharge, shall remain in forece and be applicable to any . fence
to a charge under this Act except in so far as they are nereby
altered or are inconsistent herewith.”’

The common law is not abrogated hy the Code, and will still
be applicable in eases for which ne provision has been made
in the Code as well to their prosecution and defence. HEven in
cases provided for by the Code the common law jurisdietion as
to evime is still operative except where theve ix a repugnaney, in
which event the Code will prevail. R. v. Cole (1902), 5 Cun.

~Cr. Cas. 330, 3 O.L.R. 389; R. v. Walkem (1908), 14 B.C.R. 1

at p. 7.

Culpable homicide, not amounting to murder, is manslaughter.
Cr. Code see. 262,

And, with certain limitations as to the time of death being
within a year and a day of the cause of death {Cr. Code sec.
254), homieide is eulpable when it consists (inter alia in the
killing of any person by an emission without lawful excuse to
perform or ohserve any legal duty. Cr. Code see. 252, The
lezal duty referred to is presumably a duty qua the eriminal
law which is the suhicet of the ("ode and does not refer to such
eivil rights as arve, in general, outside of the legislative juris-
dietion of the Dominion Parvlisment and are delegated to the
legislative control of the Provineial Legislatures by the British
North America Aet. 1867, (Tmp.) ch, 3.

The deeision in the McCarthy ecase, supra, affirms in the
result the majority opinion of the Saskatchewan Court of Ap-
peal. see RLovo MeCarthy 219213, 57 DULR. 93, 14 Sask, LR,
145. 1t may be taken as cstablishing that there was no sub-
stantisl wrong or misearriage in the direction by vae *rial eourt
that in a eriminal case the degree of negligence which renders
a man culpably nepligent is greater than in a eivil case; but
while so affirming the result in the trial court and in the
Saskatehewan Court of Appeal, some of the opinions in the
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Supreme Court of Canada contain dicta which would support
- the proposition that there is no such difference between negli-
gence involving criminal responsibility and negligence which
results in civil responsibllity at least in the Province of Saskat-
chewan which was the jurisdiction appeal from. The questions
of criminal responsibility becoming enlarged or diminished un-
der Cr. Code sec. 247 because of differences in the various pr(')-
vinecial laws dealing with civil negligence was not considered,
The reference to ‘‘reasonable’’ precautions in Code sec. 247
* gives room for much difference of epinion as to the scope of
criminal responsibility and as to how far the question of reason-
ableness of the precaution or care referred to in Code sec. 247
may, on the one hand, be a question of fact only for the jﬁryv
and, on the other hand, a question of law for the court." - '

The development of the Criminal Code of Canada (with the
exception of the practice clauses) from the draft English Crimi-
nal Code which did not become law in England, tends to show
that Code sec. 247 was framed solely with reference to the
criminal responsibility under the English common law as ap-
plied to ¢rimes, and that it may be treated as a definition of
what is sometimes termed ‘‘gross negligence’’ and sometimes
““negligence per se’’ in the eriminal courts. o "

Carelessness is eriminal and, within limits, supplies the place
of direct criminal intent. Bishop on Criminal Law 313, .-

- In Sir James Fitzjames Stephen’s History of the Criminal
Law of England (1883) it is said in reference to manslaughter
by negligence that the legal and popular meanings of the word
are nearly identical as far as the popular meaning goes; but in
order that negligence may be culpable ‘“it must be of such a
nature that the jury think that a person who caused death by
it ought to be punished; in other words it must be of .such a
nature that the person guilty of it might and ought to have
known.that negleet in that particular would, or probably- might,
cause appreciable positive danger to life or health, and whether
this was so or not must depend upon the circumstances of each
particular case.”” Vol. 2 Stephen’s History of Criminal Law,
P 212tiough it is manslaughter, where the death was the result
of the joint negligence of the prisoner and others, yet it must
have been the direct result wholly or in part of the prisoner’s
pegligence, and his neglect must have been wholly or in part
the proximate and efficient cause of the death, and it is not
so where the negligence of some other persons has intervened
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between his act or omission and the fatal result. R. v. Ledger
(1824), 2 F. & F. 857. '

If a person is driving a cart at an unusually rapid rate, and
drives over another and kills him, he is guilty of manslaughter
though he called to the deceased to get out of the way, and he
might have done so, if he had not been in a state of intoxica-
tion. Reg. v. Walker (1862), 1 C. & P. 320.

In the application of the English common law, the prevailing -
rule is to exclude contributory negligence on' the part of the
deceased as an excuse in a criminal case. Reg. v. Jones (1870),
11 Cox C.C. 544, disapproving Reg. v. Birchall (1866), 4 F. &
F. 1087; Reg. v. Swindall (1846), 2 Cox C.C. 141; Reg. v.
Dant (1865), 10 Cox C.C.-102; Reg. v. Hutchinson (1864), 9
Cox C.C. 555. o '

And in a recent Canadian ease it was held that contributory
negligence is no defence to the eriminal prosecution under Cr.
Code secs. 247 and 284, of a light and power company for caus-
ing grievous bodily injury by omitting without lawful excuse
to take reasonable precautions against endangering human life
_ in the care of the company’s electric wires, R. v. Yarmouth Light
and Power Co. Ltd. (1920), 56 D.L.R. 1, 53 N.S.R. 152, 34
Can. Cr. Cas. 1, and see annotation to that case, 56 D.L.R. at P-
5.

In cases of homicide the rule is established in many of the
United States that one who wantonly or in a reckless or grossly
negligent manner does that which results in the death of a
human being, is guilty of manslaughter .although he did not
contemplate such a result. Commonwealth v. Hawkins (1893),
157 Mass. 551, 553, 32 N.E. 862. His gross negligence in ex-
posing another to a personal injury by intentionally doing
the act, makes his intention eriminal. Commonwealth v. Haw-
kins, supra; Banks v. Braman (1905), 188 Mass. 367, 74 N.E.
594, :

Criminal negligence -is sometimes referred to as negligence
per se. Such negligence has been defined as ‘‘the omission to do
what the law requires or the failure to do anything in the
manner required by law.’”’ Babbitt’s Law of Motor Vehicles,
2nd ed., sec. 954 ; St. Louis, ete., Ry. v. Keokuk (1887), 31 Fed.
Rep. 755 at p. 756.

‘‘Negligence per se’’ has been described as an act or omission
which the law has commanded or prohibited, the occurrence of
which is, of itself and independent of its result, ‘as matter of
law declared a failure of duty rendering the culprit liable to
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public punishment, and this jrrespective of all questions of the
exercise of prudence, diligence, care or skill in case a fellow
being is injured. Thompson Commentaries on Negligence, 2nd
ed. sec. 10, 204; Babbitt’s Law of Motor Vehicles (1917), 2nd
ed., sec. 955; Ceechi v. Lindsay (1910), 1 Boyce 185 (Del.),
75 Atl. 376 ; Robinson v. Simpson (1889), 8§ Houst. 398 (Del.),
32 Atl. 287.

““When the im'pel.'fection in the discharge of ’ duty is so
great as to make it improbable that it was the result of mere
inadvertence, then in proportion to such improbability does
the probability of negligent injury diminish and that of mali-
cious injury inerease.”’ Wharton on Negligence, 2nd ed., séc.
22. . ‘
If one is grossly and wantonly reckless in exposing ,others‘
to danger, the law holds him to have intended the natural con-
sequences of his act, and treats him as gnilty of a wilful and .
intentional wrong. It is no defence to a charge of manslaughter
for the defendant to show that, while grossly reckless, he did
not actually intend to cause the death of his vietim. In these
cases of personal injury, there is a constructive intention as
to the consequences which, entering into the wilful intentional
act, the law imputes to the offender and in this way a charge
which would be mere negligence becomes, by reason of a reck-
less disregard of probable consequences, a wilful wrong. Banks
v. Braman, 188 Mass. 367, 74 N.E. 594. That this constrydtive
intention to do an injury in such cases will be imputed in the
absence of an actual .intent to harm a particular person, is
recognised as an elementary principle in eriminal law. Banks
v. Braman, supra; and see Commonwealth v. Pierce (1884),
138 Mass. 165; Commonwealh v. Hartwell (1880), 128 Mass.
415; Bjornquist v. Boston & Albany Railroad (1904), 185
Mass. 130, at p. 134. ;

If the operator of a motor vehicle, with reckless disregard
for the safety of others, so negligently drives his vehicle in a
public highway as to cause the death of a person thereon, he
is guilty of criminal homicide. Davids’ Law of Motor Vehicles
(U.8.A. 1911), sec. 237; State v. Goetz (1910), 83 Conn. 437,
76 Atl. 1000; State.v. Campbell (1910), 82 Conn. 671 at p. 677,
74 Atl. 927, 135 Am. State Rep. 293.

Individuals as well as corporations, in the use and operation
of dangerous machines, should have a due regard to the preser-
vation of the rights of the publi¢ in the use of the public streets,
as well as the protection. of persons using such streets from in
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jury; and if they fail in this und should in the operation of &
vehicle which is always attended with more or less danger
negligently, carelessly and recklessly destroy human life, it is
but in keeping with the proper and impartial administration
of justice, that penalties should be suffered for the esommission
of such acts, State v. Watson (1909), 216 Mo. 420, 1156 8. W.
Rep. 1011, at p. 1016,
W. JJ. TREMEEAR.

B e s S —

CRIMINAL RESPONSIBILITIES OF MEDICAL MEN.

In an article whiech appears on another page the eriminal
responsibility for negligenes in motor car cases is discussed..
The general prineiple laid down by .ae Supreme Court of
Canada in the case there referred to (McCurthy v. The King,
61 D.LLR, 170} is that a person driving an automobile on a
public street ix under a legal duty to use reasonable care and
diligenee to avoid endangering human life. If he fails to per-
form that duty without lawful excuse he is eriminally
responsible for the consequences. This is a proposition of the
common law as well as one in onr Criminal Code. It is of
general application to “‘anvthing whatever, whether animate
or inanimate.”’

In the ease above referred to it was o motor car; but the same
rule would apply to an infinite number of othes articles
ondangering tite, It is to one of these we would draw attention
for the purpose of warning a 'ass who are too apl to imagine
that they wre immu.e from Habili, of that character, We refer
te medical practitioners,

It is commonly reported that on several ceeasions sutgeons
have ecarelessly left in abdominal wounds, neeessary for some
aperation, an instrument, or part of one, which was used in the
operation, In other cases it has been thought neeessary by the
physician to apply heat, using a hot water bag. These have,
not infrequentlv, been applied to the body of the patient
without proper covering, resuliing in some eases in sueh a
serious seald or burn as to endanger life and which has given
intense pain and impaired a limb for life. In one case a seald*
ing hot water bag was cavelessly applied or permitted to be
applied to a patient’s feet, with the result that she is said to
he & cripple for life. 1Tn . Ler cases these applications have
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been such that if placed céreléssi& on a vital spot, whxl;;,the

patient was unconscious, they would have caused rleath.

It is rather surprising that at present we are not aware of
any prosecution for eriminal carelessness of this character,
Doctors can be. thankful that the public are averse to prose-
cuting offenders of a class so generally kind and conside .te:
but they are not immune. Certain it is that if an unfortunate
nurse were thus care.>ss she would be instently dismissed and
her diploma cancelled. This has been done to them; why not
to those who ought to be even mure careful? In some hospitals
no such application is permitted until its heat is tested by a
thermometer. Cases of gross carclessness in this respect ars
mueh more common than people are aware. Perhaps it would
be desirable to make an example of some of these ‘‘kind and
consulerate’’ people who sometimes are more hurtful than
helpful,

b it L G e St e G

Review of Current English Lases.
By Urct, Carrick, Barrister-at-Law,
Bailor and bailee — Motor car deposited for sale — “Cus-
tomer’s sale risk”—Negligence of bailee’s servant.

Butter v, Palmer, 1922, 2 K.B, 87 (Uourt of Appeal). The
ownor of a motor ear deposited it for sale on commission with
the keeper of a garage upon the terms of a printed document,
containing the clause, *‘Customer’s cars are driven by your
staff at customer's sole risk.'* The garage keeper sent the car
out in charge of one of his drivers to show it to a prospeetive
purchaser. It was damaged owing to the negligence of the
driver. In an action for damages by the owner of the eav
against the garage keeper, the defendant set up the above elause.

Held, that if an ordinary bailee uses words applieabl~ to
ihe act of his servants. inasmuch as he is not liable for their
acts, unless negligent, the words will generally cover negligent
acts, although such acts are not speciall mentioned, because
otherwise the words would have no effect. Although 2 commen
carrier, being liable for the acts of hia servants, whether negli-
gent 6F not, in order to protect himsel! fram responaibility for
all thelr acts, must use words which will include negligent acts,
the prieiple of the carrier's cases doex not apply to bailees of
this class.
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“Trial by jury—Delivery of verdict in hearing of some only
of the jury-—Affidavit by juror--New trinl,

Ells v, Deheer, 1922, 2 K.B. 113 (Court of Appeal). A jury,
upon returning from the jury room to the Court, found the
jury box oceupied by a jury trying another case. Only the
foreman and two or three of the jury were able to get into the
body of the Court, The rest of the jury remained outside the
body of the Court. The verdiet was delivered and judgment en.
terad, Upon u subsequent day, three jurors made affidavits that
they did not hear what the foreman said, and that he did not de-
Hiver the true verdiet of the jury, Upon an application for a new
trial, it was held that although affidavits will not bs received
from jurymen as to the discussion whieh they may have had
hetween themselves when considering their verdiet. or as to the
reasons for their decision, yet the affidavits filed in this ease
should be admitted becuuse they dealt with something that
happened after the retinn of the jury to Court. A new trial
was ordered,

Setilement—Construction—~Second marringe of wife—Ulti-
mate trust for wife’s statutory next of kin had she
died intestate and “without having been married”-—
Claim of child of former marriage.

Boyce (appellant) and Wasbrough end othors {respondents)
(1922).1 A.C. 425 (House of Lords), A wifle, who had »btained
a divoree from her fivst hushand, by whom she had one son, by
a settlenient made in contemplation of a second marriage, settled
a fund. upon the death of the surviver of herself and the in-
tenided husband, upen trusts for the issue of the intended
marriage, and if there should be no child who should become
emtitled thereunder, a weneral power of appointment over the
fund was reserved to her. In default of appointment the fund
was to be held, in the event of her predeceasing her husband,
in trust for such person or persous as under the Statutes of
Distribution would have beecome entitled thereto at her death,
had she died posaessed thereof intestate, and *‘without having
beern married.’”’ There was no issue of the second marriage,
and the wife predeceased her hushand witheut having exereised
her pow~r of appointment. On the death of the husband the
question arose whether the son by the former marriage was
entitled to the fund as next of kin, Tt was held (Lord Buek-
master and Lord Parmoor dissenting) thet the son was ox-
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cluded, there being nothing in the context or the circumstarices -

to modify ths natural meaning of the words *‘without having
been married.,’”’ 'These words are general and apply to any
marriage, (per Viseount Birkenhead.) While in litigation of
{itis elass it has heen held that a plaintiff, being defeated in the
Court, must support the expenses of the appeal, yet there is
an exception where in the appellate Courts the appeal discloses
a difference of judieial opinion so clear and persistent as to
make it plain that there was an important and debatable legal
igsue. In such case the costs should be paid out of the estate.

Landlord and tenant—Agreement by landlord to keep sea
wall in repair — Action for damages for breach of
agreement — Implied condition of notice of want of
repair,

Murphy and others (appellants) and Hurly (respondent)
(1922), 1 A.C. 369 (H:-use of Lords). This was an appeal
from the Court of Apypial in Ireland. The appellants were
Judielal tenants of the respendent. The rent payable by them
to the landlord was fixed by the Irish Land Commission on the
basis that as a condition of the tenaney in each case the land-
Tord should keep in repair a cevtain sea wall. This sea wall
was damaged by heavy weather and as a result the crops and
holdings of the tenants were injured. They thereupon claimed
damages for breach of the covenant to keep the wall in repair.
Held, that it was not necessary to show that the landlord had
notice of want of repair. The principle upon which notice is
required to be given to a lessor reguiring him to repair demised
premises in acocrdance vith his eovenant before proceedings
are taken to obtain damages for the breach is not inherent in
the relationship between landlord and tenant. The doetrine
depends upen the consideration whether the eircumstances are
such that knowledge of what may be required to 1 done to
comply with the covenant eannot reasonably be supposed to be
possessed by the one parvty while it is by the other. Sueh
may be the case where the tenant has special knowledge spring-
ing from his occupaney of the premises, and where tha landlord
is in a state of ignorance arising from the absence of such
oerupancy. There was no such implication in this case.

Vendor and purchaser—Open contract for sale of land—
Public right of way~Latent defeet,

Yandle and Sens v, Sutton; Young v. Same, 1922, 2 Ch, 199,

Rargant, J. The defendant in these actions agreed with the
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plaintiffs to buy certain lands, Both agreements were open
contracts. He vefused to complete the contraets on the ground
that there was a public right of way across both parcels of land.
The plaintiffs sued Jor specific performance, The track being
an unmetalled open track, of o nature compatible with the exist-
ence of either a right of way or of & mere accommodation track
for the use of the persons entitled to the land, it was not a neces-
sary indieation of a right of way. Tn order to be a patent
defect the defent must either be visible to the eye, or arise by
necessary implieation from something visible to the eye. The
actions were dismissed,

Negligence—-Wall adjoining highway-—Defective condition
~Injury to child in yard adjoining highway — Non-
liability of owner of wall,

Bromby v. Mercer, 1922, 2 KB, 126 (Court of Appeal). The
plaintiff, an infant, was playing in the yard of premises owned
by the defendant. These premises were let by t.c defendant to
a tenant, whom the infant wax visiting, They were separated
from a highway by a stone wall, The defendants were liable
under the tenancy fo keep the outside of the premises in good
repair,

The plaintiff, while in the yard, plaeed herv hand upon the
wall, whereupon a flagstone fell upon her, causing serious
injuries, At the trial, the plaintiff was given judgment, on the
ground that. although the defondints weve not liable to her
for negligenee, heesuse they owed no duty 1o her, yet they were
liable in damages for permitting the wall to be in s0 dangerous
a condition as to constitute a public nuisance to persons using
the highway. On appeal, it was held that inasmuch as the
plaintiff was never upon the highway at all, no right of hers
wis infringed, so far as the use of the highway was congerned,
she could not recover damages for injury caused by a publie
nuisanee, beeanse she was not at the time exeveising any publie
right, Apart from this, she had no right, either in contraet
or tort, because the defendants, not being oceupiers. owed nn
duty to any person coming on to the premises.

Bankruptey—Gaming Aet—Bets pald by cheque—Action
by trustee to recover.

Seranfon's Trustee v, Pearse, 1922, 2 Ch, »7 (Court of
Appueal),  The debtor paid the defendant, & bookmaker, cheques
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for bets lost on horse racing, and subsequently was adjudicated
a bankrupt. His trustee in bankruptey sued for the amount of
the cheques. The defendant contended that such an action was
practically dishonest,, and should not be brought by an officer
of the Court. It was held by Astbury, J., that all proceedings
should be stayed on this ground. On appeal, however, it was
held that where a right of action was vested in a trl’lstee in
bankruptey in respect of a statutory debt, the Court was not
entitled to say that it was dishonourable for him to enforee it,
.and judgment was given for the plaintiff.

Power of appointment—Exercise to obtain personal advan-
tage—Freedom to re-marry—Fraud on power.

Cochrane v. Cochrane, 1922, 2 Ch. 230; Sargant, J. A hus-
band, being anxious to have a deeree nisi made absolute in order
that he might re-marry, agreed, at the request of his wife, to
appoint in favor of the only child of the marriage more than
half of a fund of £50,000,.over which he was the donee of a
special power of appointment amongst his children or remoter
issue. There being issue by his second marriage, he purported
to appoint anew in favor of all his children. A declaration
.was sought that the latter appointment was invalid. It was
held that the first appointment was a fraud on the power, in
that it was made by him in order to obtain a personal benefit.
for himself, namely, freedom to re-marry.

#

Constitutional law—Acquisition of land—Contract by min-
ister—Necessity for Order in Ceuncil.

Mackay (appellant) and Attorney-Genmeral for British Col-
wmbia and others (respondents), 1922, 1 A.C. 457 (Privy
Council). By section 3 of the Public Works Act (R.S.B.C. 1911,
c. 189, as amended in 1914) the Lieutenant-Governor in Council
may acquire, in the name of His Majesty, lands for certain .
public purposes. By s. 37, the Minister, in this case the Minister
of Public Works, has power to enter into any contract required
for carrying out the provisions of the Aect, but no such contract
is to be binding on him unless signed by him and sealed with
the seal of his Department. Certain lands in the City of Van-
couver were alleged to have been sold by the appellant to the
Sovereign at a price to be determined by arbitration. An award
was made. The Government of the Province changed before
the purchase price so determined was paid. The new ministers
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refused to advise that the agreement be carried out, on the
ground that there was no evidence that its execution had been
authorised by the Lieutenant-Governor in Couneil, or that it
was sealed with the seal of the Department of Works. It was
held that as the constitution of British Columbia follows the
. type of responsible government in the British Empire, it
requires that the Sovereign or his representatives should act on
the advice of Ministers responsible to Parliament, that is to -
say, they should not act individually but constitutionally. A
contract which involves the provision of funds by Parliament
requires that Parliament should have authorised it, either
direetly or under the provisions of a statute. In this case no
contract could have been made unless sec. 3 authorised it. No
order-in-council having been passed, the case was ended, without
it being necessary to enter upon the point made as to the seal.

Latopers’ Lprics. |

THE STUDENT’S DREAM.
By the late E. Dovaras Armour, K.C.
I sat alone, with Benjamin on Sales upon my knee;
The letters danced before me and the words I couldn’t see;
I’d attended many a lecture, and had taken many a note,
But I couldn’t see a grain of sense in anything I wrote.

I was reading for my Call exam., immersed in deepest gloom,

Oppressed with nervous doubt and dread of what might be my
doom ; -

I was overcharged with Equity, and Common Law and Torts,

And altogether 1 was feeling greatly out of sorts.

The books were piled around me in a litter on the floor;

There were Marsh’s ¢‘Court of Chancery,’”’ and perhaps a dozen
more, ‘

A wretched book on Titles, and another one on Wills,

De Colyar, Pollock, Leake and Best, and poor old Byles on Bills.

And now a mist seemed gathering about me in the room,

And through it all the books in curious forms began to loom;
They perched in turn upon my knee, and flapped their leaves
. and fluttered, '
And whirled in circles round my head, and aminously muttered.

-
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’I‘hey pulled fny harrand Baxed ears and bumped agamst

LAWYERS’ LYRIOS,

my nose,

. And then they settled on the floor in front of me in rows,
. And Blackstone hobbled forward with a question to propound—
. *“WWhat is the rule in Shelley’s case, and whers can it be found ¢’

This seemed to be the signal for the ill-conditioned rabble,

For they poured forth questions right and left as fast as they
could gabble.

““Does dower attach on land alone? If so, pray answer how

A man ean say, ‘With all my worldly goods T thes endow’?”’

‘i State reasons for all answers, and espeeially the next,
And where the lectures differ from your reading of the text.”’
“If A, kiek B., and B. kiek C., who, driven by distraction,
In turn kicks A, is this what’s called cireuity of action?”’

“If A, sues C. for damages, can C., if he’s a mind,

Buy up the kiek B. got from A. and pay A. off in kind?

Or, if it’s not assignable, can . set up the plea

That, though he gave the kick to A., 'twas to the use of B.?"'

“Tf eithor course you should adopt, will counter-claiming do,
Or does the law of set-off apply to a set-to?

In case you should not think so, but advise that C. sue A,
Ixplain, as nearly as you can, what yon would make ¢, pay?”’

“‘Quppose your neighbour dines with you and guazles too much
port,

Are you, as neighbour, bound fo give him lateral support?’’
“If B. sues A., for that A, merely shook his flst at B,

Is falsa demonstratio non nocet a good plea?d™’

“ITow is it that the ancient forms of writ did outlive ua?
For instance, wrif of entry swr disselstn in the quibue?®’
13 a double possibility your chanee of getting throngh?!”’

[ 38

“* And, can you sue in trover for conversion of & Jew?

“[f attendance at vhe lestures is considersd, as a wule,
To be equally impow.ant for the studests and the sehoal,
Then why should not the Benchers make arrangements to have

cahs sent .,
For those who are habitually late, or who are a'send¥’
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At last, I got so angry at this senseless sort of joke

That I aimed a kick—and nearly tumbled off my chair—and
woke. ’

The fire was out, the lamp was low, and I was cold and weary ;

The room seemed full of calf-bound ghosts that made me feel
quite eerie.

I let the books lie where they were and stumbled off to bed,
But, before I pressed the pillow with my throbbing, aching head,
I consulted a decanter which I keep upon my table,

With ‘“‘sumedum bis in die atque ‘noetu’’ on the label.

CANADA, OUR CANADA!

The following suggested as a new National Anthem for Can-
ada, was written by Mr. Archer Martin, son of Hon. Mr. Justice ?
Martin, of British Columbia: . |
1. Hail! stately country of our sires!
- To Thee we light the altar fires, §
Ne’er to be quenched till life expires,
Canada, our Canada!

Chorus—Canada, we hail Thee!
‘Whoever may assail Thee, N
Never shall we fail Thee, |
Canada, our Canada! -

2. Each true son’s heart glows with :
the flame E

- Of patriot pride to see Thy name '
- Writ large upon the roll of fame, }
Canada, our Canada!

3. From East to *St. Elias’ towers,
The ery comes through th’ awakened
hours—
‘“ Arise, assert Thy manhood’s powers,
Canada, our Canada!

4. “‘The time has come to take Thy place,
‘‘ Among the nations, face to face,
‘‘Equal at last with ev’ry irace,’’
Canada, our Canada!
: ARrCHER MaArTIN.
Vietoria, B.C., July 1st, 1922,
<~ Mt, St. Elias (18,024 feet) overlooking the Pacific and form- .
ing the S.W. corner boundary between the Yukon and Alaska.
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Correspondence.

CONVEYANCES ‘“‘IN TRUST’’

Editor, Canada, Law Journal,
Dear Sir:— ) v

Referring to my article in your issue of February last, rela-
tive to the case of Re McKinley and MecCullough, 51, D.L.R.
659, and 46, O.L.R. _535, decided by our Court of Appeal, which
deals with the question of Conveyances to Grantees ‘‘in trust’’,
I think it is worth while calling attention to the case (decided
by the Privy Council) of Bank of Montreal v. Sweeney, A.C.
(1887) 617 which held that in the case of a transfer of shares
by a holder to whom they have been assigned ‘‘in trust’’, a
transferee from such holder is bound to inquire whether the
transfer is authorised by the nature of the trust.

Lord Halsbury, L.C. :—in his judgment says:—
~ ““The bank had express notice that, as regards the property
transferred to them, Rose stood to some person in the relation
expressed by the words ‘‘in trust’’, and the only question is
what duty was cast upon the bank by that knowledge. Their
Lordships think it wrong to say that any less duty was cast
upon them than the duty of declining to take the property until’
they had ascertained that Rose’s transfer was authorised by
the nature of his trust. In fact they made no inquiry at all
about the matter, following, as Mr. Buchanan says, the usuali
practice. So acting, they took the chance of finding that there
was somebody with a prior title to demand a transfer from
Rose, and as the plaintiff is such a person they cannot retain
the shares against her claim.”

“Then it was argued that the words ‘‘in trust’’ do not show
a title in any other person, and that they might be merely a
mode of distinguishing one aceount from another in the
(‘ompany’s books. Their Lordships think that they do import
an interest in some other person, though not in any specified
person. But whatever they mean, they clearly show the in-
firmity or insufficiency of Rose’s title: and those who choose
to rely on such a title cannot complain when the true owner
comes forward to claim his own.

It seems curious that this case was apparently not referred
to when the matter was before the Court of Appeal.

Yours truly, .

London, Ont. F. P. Berrs,

Nov., 1922.
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Book Revietws

The Canadian Railway Aect, 1919. Fhird Edition by Angus
MacMurehy, K.C. and John D. Spence, Barristers at Law. Pp-
Lvir 789, Toronto, 1922, Canada Law Book Company, Limited.

The second edition of the above work, which was published
in 1911, had 80 pages more text and over 400 more decisions
than the first edition which appeared in 1905. About 3000
cases are cited in the third edition. The first 57 pages of the
book are taken up with a comparative statement of the section
numbers of The Railway Aect, 1919, and amending Aects and
the preceding Act, as well as with citations of cases. There are

754 pages of text. Readiness of reference is provided for by -

an index of 43 pages.

The present edition has about 100 pages more of text and

annotations than the second edition. At the same time, there
has been a cutting down in bulk by omitting the Lord’s Day
- Act, the Schedule of Forms and requirements respecting plans,

the Regulations of the Board, ete., and by adoption of abbrevia-
tions in citations wherever possible,

The setting out of the decisions in black-faced type in the
present edition is an aid to the eye in running down the au-
thorities cited.

The text is copiously annotated. Of the total printed text,
approximately 60% of the space is taken up with annotations.
Without attempting to enumerate in detail and simply by way
of illustration, it may be noted that of 135 pages of text cover-
ing Sections 312 to 359 of the Railway Act—the portion
peculiarly concerned with freight and passenger tolls—117 are
taken up with annotations. The information, especially in the
section dealing with tariffs and tolls, is rich in citations from

decisions of the United States courts and regulative tribunals.

The Editors, in this connection, acknowledge their indebted-
ness to the Chief Counsel and the Assistant Counsel of the In-
terstate Commerce Commission. While these decisions are in-
formative and in various instances indicate the road, at the
same time it is recognized that only when the circumstances in
Canada are on all fours with those in the United States can the
decisions based on the latter be regarded as applicable in their
entirety in Canada. Manitoba Dairymen’s Assn. vs. Dominion
and Canadian Ezpress Cos., 14 C.R.C. 142, p. 148.

.

Lt "
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The Railway Act has developed by accretion and has in form
a lack of logic which appertains to such a method of develop-
ment. It is a code setting out the conditions which, in the ab-
sence of express legislation, are to be read with the terms of
the Special Act. It sets out the powers of the railway not only
as to the fundamental matter of compulsory taking of land,
but also as to the powers in connection with econstruction and
operatlon Then, in addition, there is super-imposed an ex-
tensive regulative jurisdiction extending from the approval
of a route map to the sections dealing with tolls..

The regulative portions, so far as tolls are concerned, deal
primarily with railway tolls. There has not, however, been
- a development on.any rigid logical method. By successive en-
actments, regulative jurisdiction has been conferred in regard to
Express Telegraph and Telephone tolls. While, in respect of
railway services, there is jurisdietion not only over facilities but
also over tolls, the jurisdiction in respect of serviees set out in
the preceding section is a toll jurisdiction alone.

The same lack of thorough-going logical organization is ap-
parent when the terms of particular sections are considered.
Section 375, subsection 12, dealing with Telephones provides
that ‘“The jurisdiction and powers of the Board and in so far
as reasonably applicable and not inconsistent with this section
or the Special Act, the provisions of this Act respecting such
jurisdiction and powers .. .. .. .. shall extend and apply to all
companies as in this section defmed.” Such a delegation of
law-making power to a tribunal with mingled judicial and ad-
ministrative functions would give pause to a United States’ com-
mentator. In dealing with this situation, Parliament has shown
that the same laws do. not apply to it as to nature. Natura non
facit saltum.

Not only those who desire to deal with the Railway Law of
Canada from a technical standpoint but also those who desire’
from an informational standpoint to obtain an acquaintance
with the evolution of Canadian law in regard to railways will
find in the text a clear and compendious treatment applying
wherever possible the scientific canons of the comparative
method. In sum, it is an excellent and convenient work of

reference.
S. J. MCLEAN.
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Bench and Bar.
THE HON. MR. JUSTICE PIERCE BUTLER.
/ United States Supreme Court.

It was our intention to congratulate the Hon. Mr. Justice
~ Pierce Butler on his recent appointment to the Bench of the

highest Court in the Republic of the United States, but when
Wwe survey the history of this gentleman, we refrain from so
doing, but instead we congratulate the United States and Mr.
President Harding in the seledtion of a-man of such attain-
ments and ability.

Mr. Justice Butler is first a gentleman. The second require-
ment for a Judge is that he should if possible know a little law.
We ask our readers to examine the record of Mr. Justice Butler
as a jurist and at onece it will be made known that he is at
the top of his profession, of a lucid mind, with a broad expanse
of the principles of law from life study, for legal attainments
do not come as ‘“‘a birthday present.’’

Mr. Justice Butler has taken part in some of the great mat-
ters of judication in Canada, and we almost claim him as one
of our own, and we are proud of him.

OBITUARY

E. Douglas Armour, K.C.

. This eminent lawyer, well known as such not only in the
Provinee of Ontario, but also throughout Canada, passed off

the scene at his residence in Toronto on October 3rd, at the age
of 71.

A native born Canadian, he was educated at Trinity College
 School, Weston, and matriculated at Trinity University, To-
ronto, from which he subsequently received the degree of D.C.L.
Called to the Bar in 1876, he was appointed Queen’s Counsel
in 1890. For 29 years he was a lecturer in the Ontario Law
School on Real Property and Constitutional Law. The first
editor of The Canadian Law Times, he so remained for some
nineteen years. He was a Bencher of the Law Society of Up-
per Canada for 11 years and was chairman of the Legal Educa-
tion Committee. Latterly he was consulting editor of the
Dominion Law Reports. '
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A student in all branches of the law, his speciality was that
of Real Property. He oceupied, in his day and generation, the
same unique position which in former days was held by Alexan-
der Leith, whose books on real property are still among the
classies of our profession. Happily for us Mr. Armour’s ability
and learning were equalled by his industry, as a list of his works
amply testifies. Among those most familiar to our readers are
his works on the law of Titles, of Real Property, and of the
Devolution of Estates. He was also that author of Law Lyries,
being verses on legal subjects. In the Canadian edition of
Theobald on Wills, Mr. Armour added the Canadian cases. His
writings have greatly enriched the law libraries of Canada, and
they are not unknown in other parts of the Empire, ’

Of Mr. Armour it can be well said that a versatile lawyer,
a learned counsel and a distinguished citizen has passed be.
yond.

OSGOODE HALL LIBRARIAN.

It is a source of great satisfaction to the profession at large

and especially of Toronto, that -the Law Society of Upper
Canada has seen fit to appoint Mr. J. J. Daley to the position
of Chief Librarian at Osgoode Hall.
" Mr. Daley was appointed to the position of Assistant Librarian
in 1885, and since that time by his thoughtful and courteous
attention to his duties has won a host of friends not only among
the members of the profession but with all with whom he has
come in contact.

It is the general feeling among the profession that Mr.
Daley’s long connection with the Library and his intimate
knowledge of its vast contents eminently qualify him for this
position; that the Law Society was well advised in making
the appointment, and, that under his able guidance the use-
fulness and advantages of the Library will be developed to
the fullest extent.

Flotsam and Fetsam,

The commercial atmosphere of the 20th century is also af-
fecting honorary titles in England, for we are told that knight-
hoods and baronetcies have been on sale there cheap for cash
“to the right kind of politicians’’ This is perhaps a harm-
less phase of trade and commerce, provocative only of the con-
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temptuous mirth of those not as yet to a proper sense of decency.
But there are safe matters at home that we might attend to
before ecriticising outsiders. '

We impute no wrong motive whatever to the lavish bestowal
in this Dominion of the title of K.C.: but it has so cheapened
- what ought to be an honourable professional distinction that’
it is not now coveted for that reason; the lists are too often
criticised with a smile by those who would, in these days, rather
refuse than accept the intended compliment. We do not in
these remarks criticize the names but object to the number
of them.

Whilst the matters above referred to are comparatively of
minor importance, we cannot refrain from again, and for the
last time, referring to something else of a cognate nature, i. e.,
‘the selection of suitable men for the Bench. This is of vital
importance to the country, and of continuous interest to the
profession.

We have now a Bar Association which has attained a position
entitling and enabling it to exert a powerful influence ‘for good
in relation to judicial appointments. It has, moreover, a duty
in that respect which we trust it will perform. We are aware
of the difficulty every government has in induecing the best
men to go on the Bench. An effort should be made however,
to overcome this difficulty; but eertainly this is no excuse for
the appointment, as has too often been the case, of political
friends no longer useful to the Party; or whose seat in the
Cabinet is wanted for some one else. How refreshing it has
been to see, though most infrequently, the appointment of some
eminent lawyer hailing from the opposition side of the house!
Why not? Party politics, never too savoury, are odious when
they invade the sacred precincts of the Bench.

The Sheet Almanae which has for so many years, been pub-
lished. in connection with this Journal will be continued and
sent to the readers of our successor The Canadian Law Re-
view, the first number of which will be issued early in the
new year., '

B
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Accident Insurancg——
Motor car cases, 208,

Administration—
Appointment ef trustee to act with administrator, 148.

Admirally—

Nee Bhips.

Advocales——
The Voeation of — Address of Sir John Bimon, 12

Affiliation Crder—-

Nee Foreign Judement,

Air—
The Law relatiag to the, A7,

Allen—

Liegislation affecting employment of, 178,

Alimony~—
Avehaism in the law of, 1,

Appointment-—

Nee Power of appointment.

Appointments to Office— 121, 200

Apprentice——
, Dismissal— Miseonduet, 2453,

Arbitration—
Finality of Award, 182,
Rights of parties to be present at hearing, 243,

_! ' Armour, E. Douglag—
Obituary, 292.
Auctiong—

sale of Qovernment stores—Agreement between bidders—
Publie policy, 72,
fSee Restraint of trade.
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Automobile—
See Motor (‘ars,

Baoilmen{— 7
Artiele deposited for sale—Owners risk, 281,
Nee Railway,

Banks & Banking—

The law of echeques. 50,

Eench & Bar--

Peath of Earl of Halsbury, 47,

Death of Lord Liwlley, 37,

The English Beneh—Chanves and titles, 39, 154

Permanent Court of Internetional Justice, 41,

Frath of Lord Dirvee, 120,

Jdadges appeointed to perform extra Judicial duties, 133,

Dreath of Me. Jurtice Metealdss of Manitoba, 160,

sudges in orelasion to polities 144,

Judges governing by injunetion, 201,

The Crown and its Courts, 201,

Lady Barveisters, 246,

Privaey of Jury deliberations, 245,

Canada at the front, 248,

Tegal Bdueation, 268,

K. Douglas Armour— Obituary, 292,

See Appointments to office--Governimental responsibility.-~
Canadian Bar Awsoeiation—Judges—TLawyers’ Lyries
- Ontariv Bar Association,

Rible—~

Can it be exeluded from publie sehouls, 9.

Bigamy.<
Belief that former marviage illowal—Evidence, 73.

Blue 8ky Legislation.—
Report on, by AL . O 'Drien, 121,
Propesed Aet, 239,

Bolshevists—
See Mhips,
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Faleoubridge on law of Sale of Goods, 118,
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British Columbis Public Works Act—

Nee Constitutional luw.
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pany, 148,

Business —
Sale of —Delay. 240,

Canadiap Bar Asseciation—
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tion, 29.
Uniformity of laws—Work of the Commission, 47,
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3 Presidents address, 252,
3 Report of Committee on administration of Justice, 262.

Carrier—
Diversion from preseribed route, 241,
See Railways,

Charity.—
Hospital closed—Surplus funds— Resulting trust, 118,
See Will, interpretation of
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Reeent decisions on law of, 50.

Children—
See Negligen..,
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Coal Mine—
Liandslide—Negligence, 149,

Company-—
Action for Calls-—Misrepresentation —Liaches, 76.
Directors— Misfeasanee—Ultra vives, 79,
Voluntary liquidation— Assignment, 80,

Blue sky legislation —Report of Commissioner sppointed to
consider, 121,

Comity of Nations—
Nee ships.

Contruet—
Of Service—Restrictive Covenant, 117.
Nee Auetion.

Constitutional Law—
Legislative powers of Dominion—Combines and fair prices,
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Disallowance of Provineial Acts— Acerned title, 192,
Nee Courts—Governmental responsibility —Conveyancing.

Conveyancing—
Nee Trast,

Contempt of Court—
Commeats on Judgment — Misvepresentation, 194,
Mandamus—Municipal Couneil, 241.

Copyright—
Infringement—Musieal play, 77,
Option for future bhooks, 117,
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Conveyanees in trust. 289,

Costs—
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Court Dress—-
For women, 200.
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Courig-~ _
In Banco-—Quorum of judges, 161.
Government by injunection, 201.

Criminal Law—
1{onest intent— Opinion of Couneil, 75, 79,
Bigamy, 75.
Indictnient~-1neertainty, 113.
Nee Evideuce—Medical men—Motor Cars.

Crown—
Prorogatives of, 210.

Damag(s—
Moral damage considered, 185.
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Declaration—
Evidenee by, 236,

Delny—
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Divorce—
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Matrimonial home— Domicile —8ee Husband and Wife.
Residence abroad, 118,
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Criminal respensibility for negligence in Motor Caxes, 52,

The law reloting to the air, 57,

Mixed Arbitral Tribunal, 69.

Permanent Court of laterpational Justiee, 81,

Appeals to the Privy ('onneil, 82, 133,

Rights of passengers— Ejectment from Jar, 8.
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Fixture—
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Matrimonial home, 112, 116.
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See Divorce.
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See Accident insurance—Unemployment Insurance Act.
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Permanent Court of, 41.
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Laches—
Nee Company,

Landlord & Tenant—
Sale of reversion in two lots—Notice to quit, 79.
Covenant not to assign or sublet, 30, 146, 191, 241.
Parol lease with option to purchase, 147,
Exercize of Option—Part performance--Statute of
Frauds, 147.
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Medical Men~—
Criminal responsibility of, 280.
See Evidence.
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Misrepresentation..
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Mode of procedure before, 89,
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Negligence-—
Dangerous Work--Extra Care--UGarage, 112
Child eating poisonous berries in publie park, 198,
Wall adjoining highway—~Defect —Liability, 284,
Nee Coal Mine—Fatal Accident Act—Medical Men—Motor
(Cars—Railway.
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See Practice.

Official Guardian~

Powers of, in infancy cases, 165,

Ontario Bar Association-
Annual Meeting, 154,

Option—
8ce Copyright—Landlord and tenant.

Parties.—
Joinder—~Alternative relief, 73.
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Passengers—
See Railways.

Power of Appointmeni—— i . 3
Exercise of, to obtain personal advantage, 285,
Jee Will, interpretation, B
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Ten days notice of trial, ¥
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Privy Council~
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Primogeniture—~—
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Truste— :
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Trustee—
See Auministration.

Unemploymen! Insurance Act—
Cases under, 244,

Uniformity of Lawsw-
The work of the Commission, 47,

VYaledictory——
To our Readers, 249,

Vendor & Purchaser—
Title—Devise to heir at law apsolutely, 79,
Words of limitation, 79.
Open Contract—Right of way—Latent defeet,
Sce Building Society,
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Registration—"Title, 78.
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168.

War-~
Mixed Arbitral Tribunal, 69,
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Testamentary power of appointment, 195.
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