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HOUSE OF COMMONS

Second Session—Twenty-seventh Parliament

1967

STANDING COMMITTEE

ON

JUSTICE AND LEGAL AFFAIRS

Chairman: Mr. A. J. P. CAMERON

PROCEEDINGS
No. 1

THURSDAY, JUNE 15, 1967

INCLUDING
Appendix A: Main Estimates 1967-68, Department of Justice.

ROGER DUHAMEL, F.R.S.C.
QUEEN'S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1967
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. Addison,

. Aiken,

. Cantin,

. Choquette,
. Gilbert,

. Goyer,

. Grafftey,

STANDING COMMITTEE

ON

JUSTICE AND LEGAL AFFAIRS

Chairman: Mr. A. J. P. Cameron (High Park)

Vice-Chairman: Mr. Yves Forest

and

. Guay,

. Honey,

. Latulippe,
. MacEwan,
. Mandziuk,
. McQuaid,
. Nielsen,

(Quorum 8)

Mr. Otto,

Mr. Pugh,

Mr. Ryan,

Mr. Scott (Danforth),
Mr. Tolmie,

Mr. Wahn,

Mr. Whelan,

Mr. Woolliams—24.

Timothy D. Ray,
Clerk of the Committee,



ORDERS OF REFERENCE

Fripay, May 19, 1967.

Resolved,—That the following Members do compose the Standing Com-
mittee on Justice and Legal Affairs:

Messrs.
Addison, Grafttey, Otto,
Aiken, Guay, Pugh,
Cameron (High Park), Honey, Ryan,
Cantin, Latulippe, Scott (Danforth),
Choquette, MacEwan, Tolmie,
Forest, Mandziuk, Wahn,
Gilbert, McQuaid, Whelan,
Goyer, Nielsen, Woolliams—(24).

THURSDAY, May 25, 1967.

I Ordered,—That, saving always the powers of the Committee of Supply
in relation to the voting of public monies, the items listed in the Main Estimates
for 1967-68, relating to the Department of Justice be withdrawn from the Com-

mittee of Supply and referred to the Standing Committee on Justice and Legal
Affairs.

Attest

LEON-J. RAYMOND,
The Clerk of the House of Commons.

26904—1}



REPORT TO THE HOUSE

THURSDAY, June 15, 1967
FIRST REPORT

Your Committee recommends that its quorum be reduced from 13 to 8
members.

Respectfully submitted,

A. J. P. CAMERON,
Chairman.

1—4



MINUTES OF PROCEEDINGS

TuUESDAY, June 6, 1967.

The Standing Committee on Justice and Legal Affairs having been duly
called to meet at 10.00 a.m. this day for the purpose of organization, the follow-
ing members were present: Messrs. Aiken, Cameron (High Park), Choquette,
Goyer, Guay, Honey, Latulippe, MacEwan, McQuaid, Ryan, Tolmie (11).

At 10.30 a.m. there being no quorum, the meeting was postponed.

THURSDAY, June 8, 1967.

The Standing Committee on Justice and Legal Affairs having been duly
called to meet at 10.00 a.m. this day for the purpose of organization, the follow-
ing members were present: Messrs. Aiken, Cameron (High Park), Cantin,
Forest, Goyer, Honey, Latulippe, Pugh, Ryan, Tolmie, Wahn (11).

At 10.30 a.m. there being no quorum, the meeting was postponed.

TUESDAY, June 13, 1967.

The Standing Committee on Justice and Legal Affairs having been duly
called to meet at 10.00 a.m. this day for the purpose of organization, the follow-
ing members were present: Messrs. Aiken, Cameron (High Park), Cantin, Gil-
bert, Guay, Honey, Tolmie (7).

At 10.20 a.m., there being no quorum, the meeting was postponed.

THURSDAY, June 15, 1967.

The Standing Committee on Justice and Legal Affairs met this day at 11.10
a.m. for the purpose of organization.

Members present: Messrs. Aiken, Cameron (High Park), Cantin, Choquette,

Forest, Gilbert, Goyer, Grafftey, Guay, Honey, Latulippe, MacEwan, Otto,
Ryan (14).

The Clerk attending and having called for nominations, it was moved by

Mr. Ryan, seconded by Mr. Honey, that Mr. Cameron take the Chair of this
Committee as Chairman.

On motion of Mr. MacEwan, seconded by Mr. Forest,
Agreed,—That nominations be closed.

There being no other nominations, the Clerk declared Mr. Cameron duly
elected Chairman, and invited him to assume the Chair.

Mr. Cameron thanked the Committee for the honour bestowed upon him
and then invited nominations for Vice-Chairman.

1—5



Mr. Guay moved, seconded by Mr. Choquette,
That Mr. Forest be Vice-Chairman of the Committee.

There being no nother nominations, the Chairman declared Mr. Forest
duly elected Vice-Chairman.

Mr. Forest thanked the Committee for his re-election as Vice-Chairman.

On motion of Mr. Choquette, seconded by Mr. Ryan,

Resolved,—That the Committee print from day to day 750 copies in English
and 350 copies in French of its proceedings.

On motion of Mr. Forest, seconded by Mr. Gilbert,

Resolved,—That the items listed in the Main Estimates for 1967-68 relating
to the Department of Justice be printed as an appendix to today’s Minutes of
Proceedings (see Appendix A).

On motion of Mr. Ryan, seconded by Mr. MacEwan,

Resolved,—That the Chairman, Vice-Chairman, and three members ap-
pointed by the Chairman do compose the Subcommittee on Agenda and Pro-
cedure.

On motion of Mr. Honey, seconded by Mr. Aiken,
Resolved,—That the Chairman seek leave of the House to reduce the
quorum from 13 to 8.

Agreed,—That the Minister of Justice be heard at the next meeting.

At 11.20 a.m., there being no further business, the meeting was adjourned
to the call cf the Chair.

Timothy D. Ray,
Clerk of the Committee.
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ESTIMATES, 1967-68

JUSTICE
No. Change
of Service 1967-68 1966-67
Vote
Increase Decrease
$ $ $ $
(S) |Minister of Justice—Salary and Motor Car
Allowance (Details, page 249)............... 17,000 17,000
1 [Administration, including grants and contribu-
tions as detailed in the Estimates, gratuities
to the widows or such dependents as may be
approved by Treasury Board of Judges who
die while in office and authority to make
recoverable advances for the administration
of justice on behalf of the governments of
the Northwest Territories and the Yukon
Territory (Details, page 249)................ 3,983,100 | 2,724,350 1,258,750
(S) |Judges’ Salaries, Allowances and Pensions (De-
CAUS YRBA BB, - . vo'o o sie Fhr b i A Shr o 9,513,700 | 9,011,700 502,000
13,496,800 | 11,736,050 | 1,760,750
SUMMARY
Bl m R 7 e S B et o e e 3,983,100 | 2,724,350 1,258,750
Authorized by Statute...................c.... 9,530,700 | 9,028,700 502, 000
13,513,800 | 11,753,050 | 1,760,750




JUSTICE 249
Positions
Amount
(man-years) Details of Services
1967-68 | 1966-67 1967-68 1966-67
$ $
Approximate value of major services not
included in these Estimates
Accommodation (Provided by the Department of
PublieWarks). .. ivaicus s urs el s shanihein: 628,900 531,300
Accounting and cheque issue services (Comptroller of
e TREASIEN) = o, ¢ tonimas s b s o LA S 5 284,700 39,000
Contributions to Superannuation Account (Treasury
BOBEA) 0. L, e v Bhineins s s e, ook SR b R 204 188,100 101,300
Contributions to Canada Pension Plan Account and
Quebec Pension Plan Account (Treasury Board).... 28,400 23,200
Employee surgical-medical insurance premiums (Treas-
BTy BOBIEY .. i« cntiin st s st ai s o anlan SERT A O 29,300 12,700
Employee compensation payments (Department of
LA .o v-e iase oo S ot e e SRR 700 3,200
Carrying of franked mail (Post Office Department)..... 29,000 2,600
1,189,100 713,300
Statutory—Minister of Justice—Salary and Motor
Car Allowance
o R e L Tt (1) 15,000 15,000
Motor CapAIOWANCE . ..o .iwiere sios s woimdoiss hibia s Saiaibins (2) 2,000 2,000
17,000 17,000

1 1
2 2
il
2 2
1
1
9 7
1
80
9 35
6 8
9 3
24 5
1 13

Vote 1—Administration including grants and con-
tributions as detailed in the Estimates, gratuities
to the widows or such dependents as may be
approved by Treasury Board, of Judges who die
while in office, and authority to make recover=-
able advances for the administration of justice
on behalf of the Governments of the Northwest
Territories and the Yukon Territory

DEPARTMENTAL ADMINISTRATION INCLUDING
GRANTS AND CONTRIBUTIONS AS DETAILED IN THE
ESTIMATES AND AUTHORITY TO MAKE RECOVERABLE
ADVANCES FOR THE ADMINISTRATION OF JUSTICE
ON BEHALF OF THE GOVERNMENTS OF THE NORTH-
‘WEST TERRITORIES AND THE YUKON TERRITORY

Salaried positions:

Executive, Scientific and Professional:
Deputy Minister ($27,000)
Associate Deputy Minister ($24,840)
Assistant Deputy Minister ($24,840)
Assistant Deputy Minister ($22,680)
Senior Officer 3 ($20,500-$24,750)
Senior Officer 2 ($18,500-$22,750)
Senior Advisory Council ($18,500-822,000)
Senior Officer 1 ($16,500-820,500)
($16,000-$18,000)

($14,000-%16,000)
($12,000-$14,000)
($10,000-%12,000)
($8,000-810,000)
($6,000-88,000)
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ESTIMATES, 1967-68

Positions A
(o eate) Details of Services n
1967-68 | 196667 1967-68 1966-67
$ $
Vote 1 (Continued)
DEPARTMENTAL ADMINISTRATION (Continued)
Salaried positions: (Continued)
Administrative and Foreign Service:
1 ($18,000-$20,000)
4 (812,000-%14,000)
1 1 ($10,000-812,000)
6 2 ,000-$10,000
% 10 ($6,000-28,000)
Technical, Operational and Service:
3 (88,000-210,000)
3 4 (36,000-$8,000)
2 ($4,000-%6,000)
Administrative Support:
2 ($8,000-%10,000)
19 19 ($6,000-£8,000)
145 78 (84,000-86,000)
13 48 (Under $4,000)
341 245
(341) (245) |Salaries (including $155,500 allotted during 1966-67
from the Finance Contingencies Vote for in-
ereages I £ates of PAY): vv o vt s bty sl e o (1) 2,966,000 1,820,500
BIOWRNCEBREY . o . .40 sis i n s ads n des st TGS (2) ,000 0,700
Professional and Special Services............covvvuunn 4) 50,000 50,000
Legal Fees, Court Costs and Payments for the
Maintenance of Prisoners and Juvenile De-
S Guidnte, . . a I N N T oR s vis (4) 200,000 170,000
Travelling and Other Expenses of Judges for Visiting
Custodisl-Institutions. s .avllvabsal  sallasdsdo §5) 3,000 3,000
Other Travelling Expenses............cccovueeniinn. 5) 75,000 60,000
Travelling Fxpenses of Chief Justices Attending
Annual Conference of Chief Justices.............. 5) 6,000 6,000
Freight, Express and Cartage.............c.o.oonuin. 6) 1,500 1,100
Postage. . 794841 Jo. nelbasiainiobe. oili a0t anos 7) 3,000 3,000
Telephones and Telegrams........cooviiiiniiiinn 8) 47,000 34,000
Publication of Departmental Reports and Other
T e g et 9) 3,000 3,000
Ofﬁce Stationery, Supplies, Equipment and Furnish-
............................................ 74,000 39,000
Law Books, Books of Reference for the Library and
Binding of Bames. s S0rissiTeivaskdh. SI5E A0, (11) 16, 500 11,900
Materials and Supplies.......ocoiviinivive i, 212) 500 500
Repairs and Upkeep of Equipment................. 17) 500 500
Municipal or Public Utility Services................ (19) 12,000 12,000
Contribution to the Conference of Commissioners on
Uniformity of Legislation in Canada............ (20) 200 200
Grant to the Canadian Corrections Association to
assist in defraying the expenses of the Fifth
International Criminological Congress held in
Montreal in 1965, .86 L58 vebmod B o bt 15 it a (20N T 31,000
Transportation Expenses of Prisoners and Escorts
and Discharged Inmates....................... 522) .............. 33,000
Sundyies. ... .. L Y0STEN.000) MamaenlD, Caous v bk 22) 9,500 9,500
3,497,700 2,318,900
Less—Amounts recoverable from Northwest Ter-
ritories Territorial Government and Yukon
Territorial Government................ccoue.ns (34 454,200 340,000
3,043,500 1,978,900




JUSTICE 251
Positions Amount
(man-years) Details of Services
1967-68 | 1966-67 1967-68 196667
$ $
Vote 1 (Continued)
DEPARTMENT ADMINISTRATION (Continued)
Expenditure
L6488, . s e . 1« veoiivie snwaie s e $ 1,616,939
1065=66.5 NIl s siod. of Lt on o sn 1,632,919
1966-67 (estimated) 2,234,000
STATUTE REVISION COMMISSION
Professional and Special Services.................... (4) 100,000 100, 000
P OBbODE s Y SR s s ac e s om0 s b 5wt o R 7) 200 200
Telephones and Telegrams.........ooovivnivininnness 8) 600 300
Publication of Departmental Reports and Other
Material............ s s e S s s s AR SO 9) 40,000
Office Stationery, Supplies and Equipment. €& 7,200 7,500
e L e L L O s LT 2,000 2,000
150,000 110,000
Expenditure
TR0 RN STt W ST e s o mn s donins S 2845155
IOBB=0B . oty Bredamsdinyste i B 17,531
1966-67 (estimated)..........covvvvvnennnn. 25,000
SUPREME COURT OF CANADA—ADMINISTRATION
Salaried Positions:
Executive, Scientific and Professional:
1 (818,000-820,000)
1 1 ($16,000-$18,000)
i ($14,000-$16,000)
1 1 ($12,000-%14,000)
4 3 ($10,000-$12,000)
B (88,000-810,000)
4 (86,000-£8,000)
Administrative and Foreign Service:
2 1 ($8,000-$10,000)
1 ($6,000-88,000)
Administrative Support:
14 2 ($6,000-28,000)
10 19 ($4,000-86,000)
7 9 (Under $4,000)
42 42
(42) (42) [Salaries (including $16,500 allotted during 1966-67
from the Finance Contingencies Vote for in-
Creases in Tates Ol maR) . sk vl e b aae 1) 3C2,000 291,500
Professional and Special Services,................... (4) 60, 000
Dravelling W Beneneas 1 v, & i on o » oo sialstAc Sl B o5 (5) 3,000 1,000
Freight, Express and Cartage....................... (6) 600 600
LGl T T (7) 500 450
Telephones and Telegrams.......................... 8 5,000 3,800
Office Stationery, Supplies, Equipment and Furnish-
mﬁs ............................................ 25,000 8,000
Law Books, Books of Reference for Library and
Binding of Same 40,000 40,000
smndires. I 2,000 2,000
438,100 347,350
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ESTIMATES, 1967-68

Positions At
(man-years) Details of Services
1967-68 | 1966-67 1967-68 1966-67
$ $
Vote 1 (Continued)
SUPREME COURT OF CANADA—ADMINISTRATION
(Continued)
Expenditure
1004-05 L IWRIIBUI 0 oo s iv s w i i 40 $ J
008-00._ LBBRINI X v vovevrorivai v e be 296,873
190607 (Ontimmalddy 725 . . ... vvoeevivomenes 310,850
EXCHEQUER COURT OF CANADA—ADMINISTRATION
Salaried Positions:
Executive, Scientific and Professional:
1 ($16,000-318,000)
1 ($14,000-816,000)
4 (812,000-814,000)
3 (810, 000-$12,000)
Administrative and Foreign Service:
1 ($8,000-%10,000)
1 ($6,000-$8,000)
Technical, Operational and Service:
1 26,000-88,0001
Administrative Support:
1 1$8,000-$10,000
10 4 ($6,000-38,000)
7 11 ($4,000-%6,000)
8 8 (Under $4,000)
32 29
(32) (29) |Salaries (including $12,000 allotted during 1966-57
from the Finance Contingencies Vote for in-
creasesinratesof PaY)........cocovvviniiiininy (1) 198,000 178,000
Services of Sheriffs, Outside Reporters, ete .. (4) 30,000 30,000
Court Officials’ Travelling Iixpenses....... . #(8) 15,000 12,000
Bostageef mnl_J £ Wamins o iv ik 4 500 300
Telephones and Telegram 8) 7,000 2,300
Office Stationery, Supplies, Equipment and Furnish-
ings... (11) 50,000 15,000
Sundries. ;... s 1,000 500
301, 500 238,100
Expenditure
$ 185,195
, 197,988
255,000
GRATUITIES TO THE WIDOWS OR SUCH DEPENDENTS AS
MAY BE APPROVED BY TREASURY BOARD OF JUDGES
WHO DI WHILE EN OFFICE .« « i 4+ oo o ou s v o wad oo iois (21) 50,000 50,000
OO, VORI, . ... .65 5000 dvir b dibr ombviiode nSPRRE O 3,983,100 2,724,350
Expenditure
s R PR Ti e . | oy i A AL $ 2,109,413
2,176,144
2,874,850




JUSTICE 253
Positions Ay
i Details of Services
1967-68 | 1966-67 1967-68 1966-67
$ $
Statutory—Judges’ Salaries, Allowances and pen-
sions
SUPREME COURT OF CANADA—JUDGES’' SALARIES (CHAP.
159, R.8., AS AMENDED)
Salary of Chief Justice of Canada....................... 35,000 35,000
Puisne judges, (8 a1 $30/000Y. .. cv e s nnis cnmeionsvime v sioas 240, 000 240,000
(1) 275,000 275,000
Expenditure
1964-65. . 275,000
1965-66 275,000
1966-87 (estimated)........vvuvinvvnin n 275,000
EXCHEQUER COURT OF CANADA—JUDGES' SALARIES
INCLUDING DISTRICT JUDGES IN ADMIRALTY, AND
TRAVELLING ALLOWANCES, ETC. (CHAP. 159, R.S.,
AS AMENDED)
President of the Exchequer Court of Canada ($25,000)
Puisne Judges (7 at $21,000)
Distriet Judges in Admlralty (4 at 81,000, 1 at $800, 1 at
$600, 3 at $333.33, 1 Surrogate Judge at $400, 3 Dis-
trict Registrars at $300)
A e s e e o (1) 179,700 179,700
Travelling Allowances—President and Puisne Judges(5) 8,500 8,500
Travelling Allowances—Admiralty Judges........... 5) 500 500
188,700 188,700
Expenditure
1 (S SR R T P SR S $ 178,163
R s L e e R b & 0 e o A 194,059
1966-67 (estimated) 190, 000
STATUTORY—OTHER COURTS—JUDGES' SALARIES
AND TRAVELLING ALLOWANCES (CHAP. 159, R.8. AS
AMENDED)
Judges’ Salaries—Other Courts...................... (1) 7,099,000 6,847,000
Judges’ Travelling Allowances—Other Courts........ (5) 254,000 54,
7,353,000 7,101,000
(Further Details)
Provinee of Newfoundland. . ........c..... .o LU0 B% 56 5 170,500 170, 500
Province of Prince Edward Island...................... 137,500 137,500
Provinee O NORBBEOLIA. ... . ..\ cvvco oo viviiossoeesvivenss 320,500 274,500
ProvitiCo Ol NeW BIMABWICK . ... ..o .o cviisioaisions sis oiaisiatorersiats 335,500 314,500
ProvINCO O RRBIIEG 1 75 s b e ors bt hones s e e e 4 1,895,500 1,832, 500
Province of Ontario 2,129,000 2,039,000
Province of Manitoba 447,500 7,500
Province of Saskatchewan 588,500 588,500




254 ESTIMATES, 1967-68
Positions A
(man-years) Details of Services
1967-68 | 1966-67 1967-68 1966-67
$ $
Statutory (Continued)
Further Details (Continued)
Provinee of ATDerta. .- ... o v« ivom s s ST L Al o8 597,500 581,500
Province of British Columbia.......................... 831,000 815,000
7,453,000 7,201,000
Less—Anticipated lapses in salaries.................... 100, 000 100, 000
7,253 .000 7,101,000
Fxpenditure
L o R T L e S L s $ 6,771,882
BOOT-08. SRR . . . . oaivopioivioneysiiores s sin 6,996,865
19066-67 (estimated)..........covuvevruan.n. 7,250,000
STATUTORY—NORTH WEST TERRITORIES —IUDGE'S
SALARY AND TRAVELLING AL)OWANCE (CHAP 159,
R.8. AS AMENDED)
Salary of Judye.... ) 21,000 21,000
Travelling: Alowuness L 40 AL ju.b) allpminsbid, .50 (5) 4,000 4,000
25,000 25,000
Expenditrre
1964-65. . 82 o < suoiy s er gt oz Sigriabb: $ 24,085
T R TP U =St G 24,965
BO06-67 -(estimated Yo ome s il dun ol nesive 23.000
STATUTORY—YUKON TERRITORY—JUDGE'S SALARY
AND TRAVELLING ALLOWANCE (CHAP. 159, R.S. AS
AMENUED)
Salary ot Judge..... oo+ 9 " 21,000 21,000
Travell ing Allowance...... 1,000 1,000
22,000 22,000
Expenditure
07O e S A e LR 3 22,063
DRI L bt s bt d i e S s 22,805
100807 (entimBabed). ...oocu s abio ox o sie b a viste 22,000
STATUTORY—PENSIONS UNDER THE JUDGES ACT (CHAP.
150, B8 AS ABBIRDBE wa o o, sm, onciinn « AL ALY 705 (21) 1,650, 000 1,400,000
Expenditure
A e . $ 1,366,577
LR R N R I SR R 1,516,829
1966-67 (estimated)...........c..coveuenn.. 1,575,000
Total, Statutory Item..............................0. 9,513,700 9,011,700
Expenditure
RSN, o7l e L e ,637,7
R s s ke, | b i Ao 9,030, 523
1966-07 festimabod) .. ..co- wivvossae s vns 9,337,000
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OFFICIAL REPORT OF MINUTES
OF
PROCEEDINGS AND EVIDENCE

This edition contains the English deliberations
and/or a translation into English of the French.

Copies and complete sets are available to the
public by subscription to the Queen’s Printer.
Cost varies according to Committees.

Translated by the General Bureau for Trans-
lation, Secretary of State.

LEON-J. RAYMOND,
The Clerk of the House.




HOUSE OF COMMONS

Second Session—Twenty-seventh Parliament

1967

STANDING COMMITTEE
(0]

JUSTICE AND LEGAL AFFAIRS

Chairman: Mr. A. J. P. CAMERON

MINUTES OF PROCEEDINGS AND EVIDENCE
No. 2

TUESDAY, JUNE 27, 1967

RESPECTING
Main Estimates 1967-68, Department of Justice

The Hon. Pierre-Elliot Trudeau, Minister.

WITNESS:
From the Department of Justice: Mr. D. H. Christie, Director

of the Criminal Law Section.

ROGER DUHAMEL, F.R.S.C.
QUEEN’S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1967
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! Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

Mr

STANDING COMMITTEE

JUSTICE AND LEGAL AFFAIRS

ON

Chairman: Mr. A. J. P. Cameron (High Park)

Addison,
Aiken,
Cantin,
Choquette,
Gilbert,
Goyer,

. Grafftey,

Vice-Chairman: Mr. Yves Forest

and

. Guay,

. Honey,

. Latulippe,
. MacEwan,
. Mandziuk,
. McQuaid,
. Nielsen,

(Quorum 8)

Mr..
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.
Mr.

*Replaced by Mr. Brown, Tuesday, June 20, 1967.

Otto,

Pugh,

Ryan,

Scott (Danforth),
Tolmie,

Wahn,

Whelan,
Woolliams—24.

Timothy D. Ray,
Clerk of the Committee.



ORDERS OF REFERENCE
MoONDAY, June 19, 1967.

Ordered,—That the quorum of the Standing Committee on Justice and
Legal Affairs be reduced from 13 to 8 Members.

Ordered,—That the subject-matter of Bill C-115, An Act to amend the

Criminal Code (Destruction of Criminal Records), be referred to the Standing
Committee on Justice and Legal Affairs.

TUESDAY, June 20, 1967.

Ordered,—That the name of Mr. Brown be substituted for that of Mr.
Addison on the Standing Committee on Justice and Legal Affairs.

MoNDAY, June 26, 1967.

Ordered,—That the subject-matter of Bill C-96, An Act respecting observa-

tion and treatment of drug addicts, be referred to the Standing Committee on
Justice and Legal Affairs.

TUESDAY, June 27, 1967.

Ordered,—That the Minutes of Proceedings and the Evidence taken during
the past Session before the Standing Committee on Justice and Legal Affairs
in relation to Bill C-192, An Act to amend the Criminal Code (Destruction
of Criminal Records), be referred to the Standing Committee on Justice and
Legal Affairs and become part of the records of that Committee when it is

considering the subject-matter of Bill C-115, An Act to amend the Criminal
Code (Destruction of Criminal Records).

Attest.

LEON-J. RAYMOND,
The Clerk of the House of Commons.

26906—13
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MINUTES OF PROCEEDINGS

TuESDAY, June 27, 1967.
(2)

The Standing Committee on Justice and Legal Affairs met this day at
11.20 a.m. The Chairman, Mr. Cameron, presided.

Members present: Messrs. Aiken, Cameron (High Park), Choquette, Gil-
bert, Goyer, MacEwan, McQuaid, Ryan, Tolmie (10).

In attendance: From the Department of Justice: Hon. P.-E. Trudeau,
Minister; Mr. D. S. Maxwell, Deputy Minister; Mr. E. H. Beddoe, Financial
Administration Officer; Mr. D. H. Christie, Director of the Criminal Law Section.

The Chairman called Item 1 of the Main Estimates 1967-68 of the Depart-
ment of Justice and introduced the Minister of Justice who, in turn, introduced
the various officials present.

The Minister made a statement, and was questioned by the Committee.

At 1.15 p.m., the questioning continuing, the meeting adjourned until
Thursday, June 28, 1967.

Timothy D. Ray,
Clerk of the Committee.
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EVIDENCE

(Recorded by Electronic Apparatus)

Tuesday, June 27, 1967.

The Chairman: Gentlemen, we have a quo-
rum. Will the meeting please come to order.

I would like to report that Mr. James
Brown has replaced Mr. John Addison as a
member of the Committee. Unfortunately Mr.
Brown is not here this morning and we can-
not welcome him to the Committee.

The main estimates of the Department of
Justice for the year 1967-68 have been re-
ferred to the Committee. You will find them
at page 248, with the particulars on page 249
and the succeedings pages.

I will now proceed to call Item 1 of the

estimates and we will then proceed to deal
with it.

Department of Justice

1. Administration, including grants and
contributions as detailed in the Estimates,
gratuities to the widows or such depend-
ents as may be approved by Treasury
Board of Judges who die while in office
and authority to make recoverable ad-
vances for the administration of justice
on behalf of the governments of the
Northwest Territories and the Yukon
Territory, $3,983,100.

I would like to introduce the Minister of
Justice, who of course needs no introduction
to the members of the House. He has had a
very distinguished scholastic career and now
he is carving out for himself a distinguished
career as Minister of Justice and Attorney
General of Canada.

I am going to invite Mr. Trudeau to make a
statement, but before doing so I would ask
him to introduce those of his officials from the
Department who are with him.

(Translation)
e (11.30 a.m.)

Hon. Pierre Elliot Trudeau (Minister of
Justice and Attorney General of Canada):
Thank you, Mr. Chairman. I thank you for

this nice introduction which will undoubtedly
be transmitted to my electors through the
reporters present here.

I should like first to introduce to you Mr.
Maxwell, my deputy-minister and Mr.
Beddoe, who is sitting at the right of Mr.
Maxwell, He is the person in my Depart-
ment who deals with figures better than any-
body else; he is also the chief accountant.
And, finally I should like to introduce to you
Mryr. Christie, who handles chiefly the divi-
sions relating to criminal law. He is here
because we have been thinking that the mem-
bers of the Committee might wish to ask us
questions in this connection.

~ First of all, I shall read a statement and, I
believe, that the agenda which will follow
will lead us to study the estimates.

(English)

This is the first occasion on which a state-
ment has been made concerning the Estimates
of the Department of Justice since the procla-
mation of the Government Organization Act
1966 on October 1 last.

Honourable members will know that the
Reorganization Act has operated to transfer
to other Ministers various branches of the
public service that previously fell under the
superintendence of the Minister of Justice.
The result, of course, is that the Department
of Justice, as established by the original Act
of 1868, remains virtually unaltered and the
duties and responsibilities of the Minister of
Justice and Attorney General of Canada un-
der that Act remain the same.

Although ministerial responsibility for cer-
tain branches of the public service has been
transferred to other Ministers, responsibility
for the institution and conduct of prosecutions
under the federal field of jurisdiction remains
with the Attorney General of Canada. Thus,
although supervision of the R.C.M. Police is
now transferred to the Solicitor General,
prosecutions resulting from police investiga-
tions continue to be the responsibility of the
Attorney General of Canada and are conduct-
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ed by him and his officers. Similarly, Com-
bines prosecutions continue to be conducted
by the Attorney General of Canada. While
ministerial function in relation to the Director
under the Combines Investigation Act and the
Restrictive Trade Practices Commission is
now the responsibility of another Minister,
the decision to prosecute and the conduct of a
prosecution in any particular case continues
to be the responsibility of the Attorney
General of Canada.

The Minister of Justice and Attorney
General of Canada continues to be responsi-
ble for providing legal services to the govern-
ment as set out in the Department of Justice
Act. These functions lie principally in four
general areas, namely, Advisory, Litigation,
Legislation, and Property. The Attorney
General of Canada is charged with the duty
of advising the government and government
departments on matters of law. This involves
the giving of legal advice to all government
departments and Crown Agencies, such as the
CBC and CMHC, on the many day to day
problems that arise in those departments and
agencies. The Department also conducts civil
litigation for and against the Crown, and
criminal prosecutions. Although the adminis-
tration of the Criminal Code is the responsi-
bility of the provinces, there are certain areas
of prosecution under other Statutes that come
under federal responsibility. The Department
prepares all government legislation for Par-
liament and, as a service to the Northwest
Territories and the Yukon Territory, assists
them in preparing their ordinances. Finally,
the Department conducts property and other
legal transactions with members of the public,
in the same way that a law department per-
forms these functions for a corporation. There
are some related functions. Thus, the De-
partment has the administration of the staffs
of the Supreme Court of Canada and the
Exchequer Court, and does the administrative
work in relation to provincial courts and
judges that by the Constitution is the
responsibility of the federal government. The
Attorney General of Canada is also the At-
torney General of the Yukon Territory and
the Northwest Territories for the purposes of
the Criminal Code, and has responsibility for
the constitution, organization, and mainte-
nance of the courts in those territories. For-
mal documents issued under the Great Seal of
Canada are settled and approved in the De-
partment.
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It can be readily seen that a large staff of
lawyers is required to discharge the respon-
sibilities of the Department and to provide
the government with the necessary legal as-
sistance and service that it requires. In this
regard, it must be observed—and I am sure it
did not escape your notice, Mr. Chairman—
that our Estimates for the 1967-68 fiscal year
provide for an increase of pesronnel over the
previous year. The increase shown in the
Estimates is 96 positions but the actual in-
crease is 111 when it is remembered that the
Minister’s staff is no longer included. In other
words, there are in fact 15 members on the
Minister’s staff which used to be included
amongst the number of persons provided for
in the Estimates. But now, under a new
Treasury Board order, there is a limited sum
provided for a Minister’s personal staff and
the numbers he chooses to hire are up to him,
provided they are within the total limits of
that sum. Perhaps I should say a word or two
about what might appear at first blush to be a
rather substantial increase of 111 personnel.

It is the intention of the government to
provide an integrated legal service along the
lines generally recommended by the Report of
the Glassco Commission. With this in mind,
the Department of Justice has recently taken
over a substantial number of positions from
the Department of National Revenue—there
are 29, and I will spell this out later—and we
are in the course of taking over an additional
15 odd legal positions from the Department of
Defence Production and from the Department
of Industry, and other departments will fol-
low. You will remember that one of the
recommendations of the Glassco Commission
was that the Department of Justice become
the mother house for all lawyers in the serv-
ice of the Government, with two exceptions,
External Affairs and the Judge Advocate
General’s office, as a consequence of which
the Department of Justice has been taking in
lawyers who until now were in the Depart-
ment of National Revenue and we will contin-
ue to do so with various other Departments
that have lawyers. It should, of course, be
understood that additions made to the estab-
lishment of the Department of Justice for this
reason should result, hopefully, in an equiva-
lent reduction in the Estimates of other de-
partments. However, it must also be recog-
nized that additional positions are required
because of increasing demands that are made
by the government for legal services. To men-
tion a few examples, I might make reference
to the legal requirements for the Statute
Revision Commission, the increased workload
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resulting from the new collective bargaining
processes now in force within the public serv-
ice, to increased activity in the constitutional
law field and to the new demands that will be
imposed as a result of the Canada Pension
Plan Appeals and the new work of the Im-
migration Appeal Board. Viewed in the light
of these new demands on the Department, the
proposed increase for both professional and
Support positions is not great.

® (11.40 am.)

I should also mention in this connection the
establishment of District Offices of the De-
partment. We recently established District
Offices in Montreal and Toronto, and I antici-
pate we will have a District Office with a staff
of approximately 10 legal officers in Van-
couver on or about August 1 of this year. You
realize that in this area too we are, by estab-
lishing district offices, cutting down the over-
all amounts which presumably would be
spent by the Department when it hires law-
Yers in private practice on an ad hoc basis.
We assume, and I think the facts have been
demonstrating this, that by keeping lawyers
Permanently on our staff in these big cities,
they will be familiar with the dossiers, the
law and they will not have to charge the fees
that private lawyers do each time they begin
a case anew and have to go through the
whole works. It should be understood, of
course, that the establishment of District
O‘fﬁces enables the Department of Justice to
discharge its responsibilities locally in the
areas served by these offices without retaining
agents, and this is what I have just been
explaining. In addition, experience indicates
that a more efficient and generally effective
legal service is provided to other departments
of government when they can obtain legal
assistance from permanent officials on the
spot.

Of the 111 new positions, 61 of these are
legal officer positions and the balance can be
classified generally as 50 support positions.
Dealing with the 61 new professional posi-
tions, 29 were acquired from the Department
of National Revenue, 2 were taken over from
Citizenship and Immigration, 1 was estab-
lished to provide service to the Department of
Energy, Mines and Resources, 2 were estab-
lished to provide assistance to the Statute
Revision Commission, 1 for both the De-
partments of Forestry and Secretary of State,
1 to the Treasury Board in the field of collec-
tive bargaining, and 1 has been assigned to
the Royal Commission on Security. The re-
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maining 24 professional positions will be ab-
sorbed in the variety of ways I have indicat-
ed, that is, by our District Office in Vancouver
and by the new services and obligations that
we will be undertaking. Of the 50 support
positions that I mentioned, 9 of these were
acquired from the Department of National
Revenue at the time that integration took
place. These support positions are mainly
stenographic and clerical.

Mr. Chairman, this is about all I have to
say by way of an opening statement. I would
be delighted to attempt to answer some of the
questions that might be asked. I am thankful
that my officials are present, because they are
much more experienced in the Department
than not only I am but perhaps I ever will be.

The Chairman: Thank you very much, Mr.
Trudeau. I am sure members will now take
advantage of the opportunity to ask questions.
I have Mr. Tolmie, Mr. Gilbert, Mr. Aiken,
Mr. Choquette and Mr. Guay in that order
on my list.

Mr. Tolmie: Mr. Trudeau, what role does
you Department play in examining our
Constitution and perhaps making recommen-
dations? Is your Department seized of this as
a project?

Mr. Trudeau: The constitutional questions
in the past were of course constantly dealt
with by the Department in a variety of ways,
but the most obvious one was dictating the
roles in the process of litigation in which
constitutional rights were pleaded by one
party or another or wherein we felt there was
some constitutional implications. Because of
this there have always been constitutional ex-
perts in the Department who, as part of their
job, would have to research and plead consti-
tutional questions. An obvious example of
this is the recent offshore mineral rights case
which was pleaded before the Supreme Court
in which the pleadings involved very impor-
tant constitutional problems and problems of
international law. Therefore, in that sense the
Constitution has always been a concern of the
Department.

Mr. Tolmie, perhaps you are referring more
specifically to the recent announcement I
made of certain people who would be brought
in as agents the Department of Justice to
assist us more particularly in our constitu-
tional work. This is because everyone knows
that the ccnstitutional issue is one which is
very much in the forefront today. There have
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been proposals made for a number of years
by provincial governments; there have been
suggestions from the public, the press, and all
kinds of organizations for either a revision of
the B.N.A. Act or a redrafting of it, or a
completely new Constitution, whereas in the
past these problems could be dealt with
efficiently by government personnel and the
personnel of the Department of Justice. For
instance, it is not too many years ago that the
Fulton-Favreau Formula was largely drafted
in the Department of Justice, which was the
object of one specific area of constitutional
change.

As I said, in the past this was done in the
Department, but the situation now is such
that we feel it is useful to have people on
either a full time or a part-time basis—law-
yers of constitutional repute who will be able
to address themselves more specifically to
such problems on a continuing basis; in other
words, not as a result of a pleading in one
court of the land or not as a result of some
specific initiative such as the Fulton-Favreau
Formula initiative but, I repeat, on a continu-
ing basis. For this reason we have felt it
important to obtain the assistance of several
people, the names of which I have given to
the press over the past few weeks and whose
job it will be to form a special advisory
branch to the Minister on these specific prob-
lems. They will be working in co-ordination
with the permanent Department and I expect
that in future years—and this will probably
be reflected in the estimates in future
years—the Department of Justice will have
people on its staff whose main job is to study
constitutional problems, again not on an ad
hoc basis but as a permanent one.

The way Federal and Provincial relations
have been developing—and this is normal in
an industrial state of this magnitude and it is
reported that these relations will develop
faster, in the future—there will be a constant
need for studying constitutional problems, es-
pecially in the area of Federal-Provincial re-
lations. There will be a need for establishing
our own federal priorities in terms of chang-
ing or looking at the Constitution. There will
certainly be an intense need of such people
until we have resolved the problem of repa-
triating the Constitution and have a Consti-
tution in Canada for Canadians. This is a
very involved problem, as hon. Members
know, and it will be one on which specialists
will take a great deal of time.

There is also the problem of the Bill of
Rights and I will not go into that too deeply.
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As you know, the Speech from the Throne
mentioned that we would be concerned with
the problem of establishing a constitutional
Bill of Rights, and the Prime Minister has
made reference to this. As hon. members
know, this is a very tricky one which I would
be glad to talk about at length now or at some
other time. You know enough about it to
realize that a Bill of Rights, which would be
binding on all governments in Canada, would
involve very great constitutional thought and
research. Does that more or less answer your
question?

Mr. Tolmie: Yes it does, Mr. Trudeau. I
have one other very broad question. This
Government is apparently veering toward
certain social reforms. In my opinion at least,
we have completed certain very realistic so-
cial welfare programs. For example I am al-
luding to reforms in the divorce field, birth
control, lotteries, penal reform and perhaps to
the question of drug prices. Your Department
no doubt is concerned with this and, as I
understand it, your Department would be
making amendments to the Criminal Code.
What progress has been made in these mat-
ters and when would we expect to find legis-
lation to implement some of these proposed
reforms?

Mr. Trudeau: Mr. Chairman, with the pos-
sible exception of drug prices, which the hon.
member mentioned, all the other subjects are
under most active consideration by the De-
partment of Justice. The truth is that this
Committee has made reports on some of those
subjects, which have been very helpful to the
Department of Justice, and these have been
studied along with various other recommen-
dations, such as those issuing from Commit-
tees of the Bar and so on. It is fair to say that
the Department now is pretty close to the
stage where it can recommend to Cabinet a
certain number of changes to the Criminal
Code. When I say “pretty close” I mean closer
than that. In reality, a large part of the work
had been done before I came into the De-
partment and one of the first things my offi-
cials had me do was to look at the work that
had been done and I can only say there are
perhaps some minor refinements that I will
want to discuss with them. The plan is to put
it before Cabinet in the very near future, say
within a matter of a few weeks, in order that
we can begin the drafting processes and sub-
mit it to Parliament at the very outset in the
fall when the House reconvenes.
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Mr. Tolmie: I must say, sir, that this is very
reassuring. I have one more point. We have
had a report out on juvenile delinquency now
for a number of years. I realize there are
constitutional problems which perhaps are
impeding its progress, but could you give the
Committee any indication as to what is being

done about it and what the prospects are for
the future?

Mr. Trudeau: For some reason that escapes
me, but it has to do with administration and
Dl‘ob'ably with the Constitution—perhaps my
officials will fill me in—this has been done by
the Department of the Solicitor General. I
believe his estimates were up before the
House yesterday and I think they finished last
{llght. Mr. Christie now tells me that this bill
is in the drafting process and that it is under
the jurisdiction of the Department of the
S_OhCitOr General as a matter of administra-
tive c.onvenience. It was taken by him when
the division of functions took place between

Justice, the Solicitor General and the Registrar
General.

Mr. Tolmie: Thank you. 3

_ Mr. Gilbert: Mr. Chairman, my first ques-

tion is a supplementary with regard to the
constitutional problem.

Mr. Trudeau, am I right in thinking that
the task force that is studying the constitu-
tional law today will prepare a White Paper
and that the White Paper will be referred to
a special Committee of the House of Com-~
mons and the Senate for study?

Mr. Trudeau: Mr. Gilbert, a quick answer
Wwould be that you are not right in assuming
this. I do not know if this is a clever way of
putting intentions in my mind, or at least
making me reflect on them, but I would wel-
come a discussion on it with you, sir, or any
other members if they wish to delve into the
Mmatter. A straight answer would be that this
is not a task force and it is not preparing a
White Paper. It is not a task force in the
usual sense, because I have not asked these
people to do a specific job on some specific
point and to report to me at some specific
time. T have asked these distinguished law-
vers and teachers to sit as advisers to me on
constitutional questions in general to estab-
lish, as I think I stated on some other occa-
sion, priorities in the long range studies that
have been going on and will continue to go on
in the Government on constitutional matters.
Therefore, they will not publish a White
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Paper which will be then turned over to any
Committee of Parliament, but on a continuing
basis they will advise the Minister and
through me, the Cabinet on constitutional
points as they arise.

Mr. Gilbert: What is your objection to hav-
ing this special advisory branch preparing a
White Paper so that it can be studied by a
Committee of Parliament?

The Chairman: That is rather a leading
question.

Mr. Trudeau: Is it in order?

The Chairman: It probably
phrased in a different way.

could be

Mr. Trudeau: Mr. Chairman, I would be
delighted to discuss this phrased this way or
some other way.

The Chairman: I do not think it is quite
proper to ask the Minister—

Mr. Gilbert: What objections, if any, are
there?

The Chairman: —what objection he has to
the preparation of a White Paper. This is now
in the formulating stages, he is receiving ad-
vice and so on, and when a conclusion is
reached consideration may then be given to
the preparation of a White Paper. I would not
take the Minister’s remark to be a specific
objection to preparing a White Paper. It may
become a relevant question at some future
time, after the Minister of Justice and others
have come to a conclusion as to what should
be contained in the White Paper. That is my
answer to it.

Mr. Gilbert: Mr. Chairman, I will rephrase
that question. What objections, if any, would
the Minister—

The Chairman: They are exactly the same
words.

Mr. Gilbert: “If any” qualifies it.

Mr. Tolmie: You could say: What are the
Minister’s views on the proposed White
Paper?

Mr. Gilbert: I would ask the hon. member
to phrase his own questions.

Mr. Tolmie: We are looking for an answer
and I think he knows the answer.

The Chairman: I think the Minister knows
what you have in mind and no doubt he has
the answer to it.
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® (12.00 noon)

Mr. Trudeau: Mr. Chairman, I bow to your
wide experience which I realize is valuable
because I think you have helped me to for-
mulate a kind of reply which would be best.

I would not care to state whether or not at
some time in the future this government or
this Minister, or some other government or
some other Minister might not find it useful
to have a White Paper on the Constitution. It
might be me and it might be someone else,
and it might be not as far away as I think it
should be at the present time, but to express
as candidly as possible my own feelings about
it now, when I say we are not working to-
ward a White Paper specifically at the pres-
ent time, I suppose the reason is tied to the
whole attitude I have been taking on the
Constitution over the past some years.

I think we must realize that the Constitu-
tion is the fundamental law and really the
only source of obedience in any country. No
law has any binding power except under the
Constitution, and if there is one precept
which we must constantly repeat to ourselves
it is the one which Professor Kelson always
used to give to his students: “The Constitu-
tion must be obeyed”. Really, when you are
looking at any system of laws you cannot
really explain why anybody should obey any
law, pay any income tax or even listen to a
police officer if it is not because the Consti-
tution says so.

With this wordy preamble I want to ex-
press my feeling that there has been a bit of
recklessness on constitutional matters in the
land over the past some years. I think well-
intentioned people, some of them politicians,
have—if I may use this expression—played
fast and loose with the Constitution and you
hear, you know, the idea about the Consti-
tution being 100 years old and that it cannot
suit us anymore. But in listening to these ex-
pressions on the Constitution I have come to
the conclusion that everybody, or nearly ev-
erybody—in the land has some way in which
he thinks he can improve the Constitution. I
dare say I, myself, have a few constitutional
changes in my pocket. The trouble is that
there is a very clear lack of consensus
throughout the land on how the Constitution
should be changed.

It takes no great amount of imagination to
realize that if you sit down at the same
negotiating table members of one provincial
government which, for instance, is seeking to
obtain extra territorial powers for itself,
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members of another provincial government
which is seeking to obtain, shall we say, the
totality of the direct taxing power for them-
selves, and the central government which has
other feelings on taxing and external affairs,
it would be very difficult to negotiate any
kind of agreement. It strikes me that we had
a very good illustration of this in the very
recent past. There was a Fulton-Favreau
Formula of amendment devised. It had the
agreement of all provinces in Canada and of
the federal government, and I dare say that
some of the provinces which gave their
agreement—I am thinking of some of the
western provinces—had shown some reluc-
tance to doing so. But as a matter of com-
promise everyone gave in and agreed to the
Fulton-Favreau Formula, and there it was—a
basic constitutional issue.

Then suddenly the government which had
accepted it, which had recommended its adop-
tion to the Legislative Assembly and to the
people in that particular province, suddenly
decided that it did not want it anymore—and
for reasons which I respect. I am fighting
here the temptation to give my own ideas on
the Fulton-Favreau Formula but I am sure it
would be out of order, Mr. Chairman. But
there it is.

We have this operation which went through
all the niceties of joint discussion, agreement
and lengthy debate which lasted over two
years—I think it began in 1961 or 1962 and
continued until 1964 or 1965—and suddenly
we do not even have this basic agreement on
this point.

If we cannot agree on any mode of amend-
ing the Constitution, if we cannot agree on
any mode of repatriating the Constitu-
tion—and there is no reason to believe that
we can because no member of the govern-
ment which now disagrees has pointed out
what it would like to see in its stead and no
member of the government side or the oppo-
sition has spelt out either what great magic
formula it would have to get all the provinces
and the federal government in agreement on
this—It should be obvious that there is no
consensus, to use that hackneyed phrase, on
constitutional matters. My feeling is, and I
think it is shared by several members of the
government, that the time is not now to use
the Constitution, as a certain number of peo-
ple are doing, as a political football. I do not
suggest, Mr. Chairman, that this would hap-
pen in this Committee, but I have no hesita-
tion in suggesting—and I use the words per-
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haps unadvisedly but with glee—that the
Constitution has become a political football
for a lot of people across the country. To me it
appears as a diversionist tactic of govern-
ments which find some of their own problems
very difficult to solve and which prefer tack-
ling the very big and tough ones which they
know cannot be solved because, again, it is a
d;versionist tactic; it draws attention to the
difficult problems which no one government
alone can solve and, therefore, permits too
many people, in my mind, to say: “Well, you
know the first thing we must do is change the
Constitution.”

- After this rather hazardous dissertation
Mr. Chairman, I think it follows that if the
government were now to say that it was pro-
ducing a White Paper on the Constitution it
.would be giving in to what one could almost
call the fad of constitutionalism and it would
be establishing very high priorities to the
Whole problem of the Constitution. I should
add by way of footnote that if throughout the
land, in the provinces, at the level of the
central government there were some specific
constitutional issues which more or less ev-
eryone felt we should tackle now, I would be
delighted to give it top priority and to tackle
it now—perhaps even produce a White Paper
on it, as was done on the Fulton-Favreau
Formula. But, Mr. Chairman, this is not the
case. One just has to leaf through the press
and even, indeed, Hansard to see that there
are all kinds of priorities being established to
the constitutional question. Indeed, one only
has to look at the position of the parties
themselves or to read the speeches of mem-
bers of the same party within this Parliament
and compare them with the speeches of mem-
bers of the same party in the provinces, and
one realizes that even the parties themselves
have not any kind of consensus on what
would be done with the Constitution.

Under these circumstances I feel it much
wiser to keep repeating that Constitution
must be obeyed; that we, as a government,
are prepared to look at specific suggestions
for change, but that we do not find it advisa-
ble now to disrupt the fabric of this country
by the kind of debate which would arise if all
governments in this country were to sit down

_and pretend to redraft a new Constitution.|I
think we should bear in' mind the experiences
of some South American governments which
have known hundreds of constitutions in the
‘past century, and at least one European gov-
‘ernment—I am thinking of France which
has known 17 constitutions in 170 years. I do
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not think that Canada is a wealthy enough
country—wealthy in terms not only of money
but of all kinds of human, intellectual and
stability resources, to embark upon this kind
of constitutional game.

I have just a few words in conclusion, Mr.
Chairman. I am sure there will be many
questions on this but I want to round out my
thought. I think it should be obvious to all
hon. members that constitutions have to be
made to last. They cannot be made as though
they were only temporary or that we were
doing something now in order to change it
when, in the very near future, new demands
will arise. If that were the case there would
be a premium on change and there would be
an incentive to disobey the Constitution.
Every pressure group, and indeed perhaps
many political parties, would be advocating
change to any Constitution we could hypo-
thetically draft today because they would say:
“This is only for now but we need a new
Constitution in this area”. There would be, as
I say, an incentive to change the Constitution
and not to consider it as a lasting document.

I think if we embark upon constitutional
negotiations now, the experience of the past
two years has shown that it would be what is
known in labour negotiations as “open-end”
negotiations. If all of us here at this table
knew now—perhaps it would not be neces-
sary to get greater agreement than this—what
exact constitutional changes we would all be
prepared to recommend unanimously, if that
were it, I would venture to guess that we
could change the Constitution tomorrow. But
this is not the way the debate has been de-
veloping in the country.

People are throwing forward suggestions
for change and they are reserving upon them-
selves the right tomorrow to throw forth new
suggestions. The kind of constitutional gim-
mick that has been drifting across the land in
the past year should be an indication of that.

I mean we have heard just about every-
thing, from the need for a unitary state to the
building of a kind of common market for
Canada, to the establishment of a Confeder-
ation based on two nations—and mind you,
not only the French Canadians are using this
two-nation idea—to a loose federation com-
posed of associate states, to a situation in
which at least one province would want par-
ticular status—but then, why only one and
why not all, because each province would
probably want its own particular status. And
there is one other gimmick I think I should
mention, the confederation of 10 independent



16 Justice and Legal Affairs

states. These have all been things which have
been seriously proposed by serious people
over the past very few years. Mr. Chairman,
if there is no more consensus of feeling for
the kind of country we want to live in, my
suggestion is that we should continue living
in the kind of country which in the past 100
years has provided us with one of the highest
standards of living in the world in a society
which has know probably one of the highest
degrees of peace and liberty, and this has
be/e\n done under the present Constitution.
“ My suggestion is that until we can establish
a broader consensus than is apparent to me
now, we should not encourage, by white pa-
pers or otherwise, a re-opening of the total
debate on the total Constitution.

,-\Mr. Gilbert: I will ask you one or two more
short questions. Mr. Trudeau, have you and
officials of your Department in mind any
changes to the provisions of the Criminal
Code concerning bail?

Mr. Trudeau: I have received a fair amount
of correspondence on it and even some memo-
randa from other Ministers. It is one of the
subjects which is contained in the memoran-
dum to Cabinet to which I referred to a little
earlier and which will be ready in the fairly
immediate future.

Mr. Gilbert: Is the Minister and the De-
partment proceeding with the same haste in
respect of the expungement of criminal re-
cords?

The Chairman: I believe that would come
under the jurisdiction of the Solicitor Gene-
ral’s Act. This Committee is also studying
that subject.

Mr. Gilbert: I did not know whether it
came under the jurisdiction of the Solicitor
General of the Minister of Justice.

Mr. Trudeau: Well it is under the jurisdic-
tion of the Solicitor General actually. It has
to do with the reforms concerning the iden-
tification of criminals.

Mr. Gilbert: That is fine. I will yield to
someone else, although I have other ques-
tions.

Mr. Trudeau: I should apologize to Mr.
Gilbert for giving such long answers to short
questions. Probably this makes him now feel
that he is obligated because of courtesy to
yield.
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The Chairman: It was a very important
question and I think it was a very excellent
answer.

Mr. Aiken: Mr. Chairman, I would like to
follow another subject just for a moment.
When Mr. Tolmie was asking his initial ques-
tion the subject of divorce legislation was
raised and from the Minister’s answer I came
to the conclusion that some preliminary draft-
ing work has been done in connection with
divorce legislation. Would I be correct on
that?

Mr. Trudeau: We have just received recent-
ly the report of the Roebuck Committee. We
in the Department are studying it fervently
now. This, too, is something which is pro-
mised for the fall. I would not care to say
that we have begun drafting any legislation
now for the simple reason that the Cabinet
itself has not given final instructions that I
am to deal with that but it is a topic to which
the Cabinet has given very high priority. So,
in that sense, I think we can expect it to be
introduced early in the fall also.

Mr. Aiken: I assume that this report will be
made public tonight, but I am not sure our
Chairman has better knowledge of this than I
have.

The Chairman:
the case.

I understand that that is

Mr. Aiken: And when the Senate meets it
may be reported later today?

The Chairman: Both in the Senate and in
the House of Commons at 8 o’clock.

Mr. Aiken: I was merely wanting to probe
into whether there had been any settled
thoughts in the government’s mind on the
divorce question before the report was re-
ceived. Some of us had wondered about this
particular subject. However, I think you have
cleared it up, that in fact there has been no
Cabinet decision on the divorce amendments.

Mr. Trudeau: For the very simple reason
that the report has just been handed to me by
the Joint Chairmen on, I suppose, an ad-
vanced basis. You say it will not be tabled in
the House until tonight sir.

The Chairman: It will not be, no.

Mr. Trudeau: Therefore, it has not been
into Cabinet. We have discussed the subject
but we have not looked at the report.
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Mr. Aiken: Several subjects that come un-
der the Criminal Code have been mentioned.
Is there any consideration being given to a
general revision of the Criminal Code?

.Mr. Trudeau: Yes, consideration is being
given to it. We in the Department feel that
the' whole subject of law reform is one with
Whlch we will be very concerned in the com-
ing years. The Criminal Code is one area of
law reform which we will be tackling, but I
am advised by Mr. Christie that we do not
have any schedule or deadline on that, that
1-:he Criminal Code was overhauled completely
In 1953-54 and there is no definite program at
the moment to overhaul it.

Mr. Aiken: I would like to turn particularly
to the question of detention after arrest. It
has been raised under the subject of bail but
I would like to make a suggestion rather than
ask a question because it seems that the ques-
tions on bail that have been raised have not
really been broad enough to cover the whole
problem of detention and taking into custody.

I think that in many cases the police un-
necessarily arrest a person, take him into cus-
tody and lodge him in jail when a simple
summons to such a person would be quite
sufficient. I think there are really two prongs
to this problem. The one is bail but the other
is more fundamental, that many people
should not be arrested in the first instance
but merely summoned. Many who are arrested
by the police should not necessarily be locked
up but should be identified, charged and then
released.

I think that if this particular subject is
under investigation it perhaps should be a
little broader than the simple question of bail,
I think on various occasions within the last
vear or two people have been arrested and
placed in custody where there was no doubt
whatever that they were perfectly responsible
persons, that they would appear for their trial
and that the only thing that was necessary
was to issue a summons to them. I think this
would relieve the whole problem of bail.

I would like to suggest when this is being
considered that some thought be given to a
provision that would permit the police to
make an arrest simply for the purpose of
laying a charge and then releasing a suspect
rather than arrest automatically being fol-
lowed by his being lodged in jail.

It is very difficult to get bail. The police
have no problem in going to a justice of the
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peace and getting an information and a war-
rant; they have no problem in arresting be-
cause they can do it on the spot, but the
individual who is arrested, first, may not be
guilty, and, second, there are very, very few
people who do not appear for their trial. I
think it is not only an unnecessary expense to
the public but it is also a’ breach of the civil
rights of a lot of people.

I would ask that this additional subject be
given very serious consideration because I
think that even improving the bail system
would not get around the fundamental prob-
lem that the police readily consider that they
have to lock up everybody that is going to be
charged and that they have to keep them
locked up. I think an interim solution could be
found that would relieve both the public of
the expense—and it is an expense—and also
the person being charged. I would just like to
make that suggestion.

Mr. Trudeau: Mr. Chairman, it is a very
welcome suggestion by Mr. Aiken. I can add
very little to it. I feel that he has made a very
valuable contribution here and, in that con-
nection I can only say that I personally feel
very strongly. As a matter of fact, I have
pleaded in some cases that there has been
unnecessary hardship because the arrest had
been proceeded with rather than a summons
in the case of people who are very well
known and who are very large property own-
ers—where there is no question of trying to
escape arrest or anything like that. It causes
not only inconvenience and humiliation to
them but, as you say, it is done at a cost to
the public.

Very often this is done because part of the
object of the informant is to make sure that
the person against whom he is laying infor-
mation gets punished by the very arrest itself,
which of course is contrary to the whole spirit
of our laws. Because one man is annoyed at
another and lays an information, he should
not be allowed to begin the punishment until
the trial has gone through.

Although, as you know, the Criminal Code
leaves discretion to the magistrates in many
of these cases, I think they too should be
advised and perhaps admonished not to issue
warrants for an arrest when a mere summons
would suffice.

As to what the remedies are, I will ask my
officials to keep this question in mind and to
advise me on it. I know that under the civil
law there are some cases where you could sue
for damages. I do not know if under the
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zommon law this constitutes a tort of any
kind, but I expect it does not.

D. S. Maxwell (Associate Deputy Minister):
It does—false arrest.

Mr. Trudeau: Well it does constitute a tort
then, so there is this redress which, in some
cases, is open by way of civil litigation.
Perhaps this is not enough; perhaps there
should be more stringent provisions put down
in the criminal statute. However, I imagine
we will always have to leave some discretion
to the magistrates.

I would like to thank Mr. Aiken for the
suggestion, Mr. Chairman.

Mr. Aiken: Mr. Trudeau, I have just one
more comment on the matter. I think that the
Criminal Code leaves a police officer very
little discretion. If he decides to detain a
person he is almost obliged to arrest him and
place him in a lockup and I think for his own
safety and to prevent something kicking back
on him, he would much rather lock him up
because he can always say that he had rea-
sonable cause to believe that he was guilty or
that he might try to escape. However, I am
suggesting that perhaps there might be a fur-
ther provision in the code whereby a person
could be detained and charged without being
locked up.

Mr. Guay: Mr. Minister, you said some time
ago that you foresee a complete reform of the
Criminal Code which could last four years.
Do you not think that, in the meantime, im-
mediate and priority amendments could be
made to the Criminal Code? I have in mind
specially the matter of provincial lotteries
which often comes back in the form of pri-
vate bills introduced before the House. I am
referring to Sections 221 and following of the
Criminal Code.

Mr. Trudeau: Mr. Chairman, I wish to say
to the hon. member that if I spoke of a
reform of the Criminal Code which might last
four years, I was mistaken. I did not intend to
say that and I do not think that I mentioned
any definite period. I reminded the Com-
mittee, I believe, that the last reform of the
Code dates back twelve or thirteen years at
least and that, in my opinion, it was inade-
quate. Accordingly, it might be useful for us
to examine again the problems of this Code,
but during a period not yet specified.

With regard to the specific problem raised
by Mr. Guay, I wish to say, Mr. Chairman,
that it is a very good suggestion. It is a fact
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that the hon. member has already made rep-
resentations in this regard and I wish to
inform the member and the Committee that
indeed my Department has made a very care-
ful study of this question of lotteries and that
we intend to recommend to the Government,
to the Cabinet, and to the Council of Minis-
ters, certain reforms in this field.

Mr. Guay: In this matter of amendments to
the Criminal Code, Mr. Minister, what are the
priorities set up by your Department?

Mr. Trudeau: Do you mean in the field of
lotteries particularly?

Mr. Guay: No, I am referring to amend-
ments to the Criminal Code in general. What
priorities have been set up?

Mr. Trudeau: Well, Mr. Chairman, we in-
tend to introduce an omnibus bill, rather than
come back before Parliament for the purpose
of moving certain amendments individually
or separately, by means of specific bills. In-
deed, we wish to introduce a bill concerning
amendments to the Criminal Code and in that
bill we shall recommend several amendments
to the Criminal Code in the fields mentioned
by Mr. Guay and a moment ago by Mr.
Tolmie or Mr. Gilbert. And so, I cannot speak
of priorities since there will be a common bill.

Mr. Choquette: Birth control, abortion and
all similar subjects, are they all covered by
this comprehensive amendment?

Mr. Trudeau: Indeed. Birth control involves
perhaps also certain amendments to the Food
and Drugs Act. With regard to abortion, I
must reserve judgment. We have also exam-
ined some proposals—in particular, those
which have been made by medical associa-
tions and even by a committee of the Bar
—but this is a very delicate question. I be-
lieve that private bills have been introduced
before Parliament on this subject. I must
honestly confess, however, that I have not
formed a definite opinion as yet on this prob-
lem. I think that the Act should be amended;
however, the way to effect the amendments
and to reconcile them not only with social
ethics but also with the needs of modern
society raises rather serious problems which I
am studying. I repeat, this is among the stud-
ies which have already been undertaken by
my Department. At this time, I dare not say
categorically whether these amendments have
been included or not in the omnibus bill
which I mentioned some time ago.

(
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Mr. Guay: Mr. Minister, will you tell us
what you think of the conferences on the
constitution that several provincial politicians
seem to recommend? In your opinion, should
the federal government be represented if such
a conference were to be held?

Mr. Trudeau: Mr. Chairman, may I ask the
member whether he has in mind a specific
project or conferences on the constitution in
general?

Mr. Guay: I have in mind conferences on the
Copstitution in general which, it appears, are
being recommended at the present time. In
fact, Mr. Robarts, as it seems, wants to hold a
meeting of all the provincial government
leaders for the purpose of studying all the
constitutional problems as a whole.

Mr. Trudeau: With regard to conferences
on the constitution in general, I shall refer a
llt_tle to the reply which I gave earlier to Mr.
Gilbert and especially to the passage where I
stated that the Prime Minister (and this has
been mentioned in the Throne Speech) had
already implied that he would be interested
pPerhaps in holding a federal-provincial con-
ference for the purpose of studying the prob-
lem of the Declaration of Human Rights.
According to what the Prime Minister has
told us, this matter will be discussed during a
meeting of the provincial premiers and of the
Prime Minister of Canada on the 5th of July
next. I believe also that the proposal of Mr.
Robarts is on the agenda of this short meet-
ing; furthermore, it would not be proper for
me to predict what will be decided during
this breakfast working session. I gave you
earlier my opinion about this problem and I
don’t think that I shall be able to say exactly
what course will be followed in the confer-
ence proposed by the Prime Minister, nor the
course which will be followed in the confer-
ence proposed by Mr. Robarts.

Mr. Guay: I wish to ask one last question
and I shall be very brief. With regard to the
committee of experts in constitutional law
which has been set up, do you think that it
should play more than an advisory role?
Should it not eventually be able to make
recommendations to ministers and not neces-
sarily by submitting a White Paper or a re-
port? A simple report might be sufficient so
as to enable us to make certain amendments
to the Constitution or perhaps set up a court
on the Constitution for the purpose of settling
certain agreement problems or other similar

agreements.
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Mr. Trudeau: Mr. Chairman, I think that
the hon. member is right. This group dealing
with constitutional matters will not simply
play an advisory role in the sense that it will
be there to give me advice when requested to
do so. I am hoping that it will make all kinds
of recommendations. Perhaps one of the first
recommendations to be expected from that
group will have to do with the priorities to be
set up. Speaking of priorities, I think that the
member has given us an interesting example
of one of them. I personally would give
another priority to the question of a reform of
the judicial system, which will enable the
court called upon to decide on constitutional
questions to have a special composition and
special guarantees. The latter would enable it
to become an instrument capable of com-
manding universal respect when ruling on
matters pertaining to constitutional fields. No
matter whether it be referred to as a constitu-
tional court, whether it be the same Supreme
Court differently constituted, or a division of
the Supreme Court dealing with constitu-
tional matters, or whether it be a new court
entirely independent of the other, these are
problems which we are studying, which are
quite important and I share the opinion of the
member when he says that it is a question
which should be given priority.

Mr. Choquette: Mr. Minister, allow me to
congratulate you. It is your first appearance
in this capacity before the Committee and, in
my opinion, you carry out your duties with
exceptional skill.

Mr. Minister, I wish once more to draw
your attention on a principle which, it seems
to me, is obsolete, to wit, that none is sup-
posed to be ignorant of the law. This idea was
brought forward again last Friday by the
member of Oxford. I am pleased to have
instilled this idea into him. It is an assump-
tion which puzzles us, to wit, that none is
supposed to be ignorant of the law. Since
there are so many pieces of legislation, the
average man is definitely not able to meet the
requirements set up by this principle. And
this brings me to the following question: Is
your Department considering the possibility
of our starting a mass information campaign
concerning the state of our legislation? First
of all, can this campaign be undertaken? Has
the problem already been studied from some
angle with a view to inform the population,
that is, the mass of people itself, about the
state of our legislation?
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Mr. Trudeau: Mr. Chairman, I want first of
all to thank the hon. member for his con-
gratulations. His vocabulary is already im-
pressive and once again he has carefully
chosen words to speak to me in terms which
are quite flattering.

The problem which he raises with regard to
this old saying: “None is supposed to be igno-
rant of the law’, is quite real. I need not
inform the hon. member—he was a brilliant
law student—that this saying comes from
Roman law. It is, I believe, a rule within
which societies could not operate and I don’t
think that we can change the intent itself of
the saying, but I quite agree with the member
that we should modify the implications to a
considerable extent. It is a fact that modern
societies have increasingly complex systems
of legislation and regulation, and in a country
such as Canada where there are various lev-
els of government, where there are federative
forms of government, there is no doubt that it
is still more complicated for a citizen to know
within what legal structure he lives and
what legal value will be given to his actions
or his ambitions. For this reason, I under-
stand the purpose of the hon. member when
he asks if action has already been taken by
the government in this field. I can mention a
few measures from memory.

I know that the Government—unless I am
mistaken, this is done through the Depart-
ment of the Secretary of State—issues pamph-
lets in which, among other things, the parlia-
mentary system as well as the constitutional
system, are explained; the latter, as I said
earlier, constitutes nevertheless the funda-
mental law. It would be important for the
citizens to know broadly their rights and their
obligations under these fundamental laws.

e (12.45 pm.)

One must also realize that the government
is not the only agency capable of doing this
educational work. The bars of the wvarious
provinces and the Canadian Bar itself un-
doubtedly constitute the ideal forum for the
promotion of this idea and we know that at
least in the province of Quebec the bar has
presented television programs for the purpose
of informing the public about the legal system
which governs them and I would not be as-
tonished that in this field the bars of other
provinces have shown themselves as progres-
sive as the bar of the province of Quebec.

It is a fact that the matter of educating the
public on his right as a whole . . .

I repeat, it is the task not only of the bar
but of various organizations, whether they be
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manufacturers’ associations, chartered ac-
countants, engineers or the various profes-
sional associations. It is the task of these
associations to inform their members continu-
ously about amendments of the Act which are
important for them. However the government
should still give serious consideration to the
initiative which the hon. member has men-
tioned.

As for me, I shall ask my officials to study
this question in order to find out whether the
public in some priority sectors should be in-
formed about certain amendments to the Act.
The member knows that this has been done
on particular occasions when, for example,
a new department—I am thinking of that of
Manpower and Immigration—published new
regulations.

I know that it keeps the public well in-
formed through the press and I think that
each department should have certain respon-
sibilities in this connection.

The member knows that the Department of
Justice is the one where are written all the
Acts coming from all the government depart-
ments but, in my opinion, it would be too
burdensome and certainly not an example of
good administration for the department re-
sponsible for the writing of these acts, but not
for their content, to be the one to advertise
the content. In other words, I think that the
hon. member who is quite right and justified
in asking the Department of Justice this ques-
tion, should also see to it that other
departments who have projects with farther-
reaching consequences for the public should
advertise them.

As far as our department is concerned, Mr.
Chairman, I will inform my officials of this
matter and I believe this is related to a re-
mark which has been made since I am in
Parliament, to wit: That the government is
not doing enough to inform the public in what
field it is legislating and that since nobody is
supposed to be ignorant of the law, it would
also be good for the public to be informed of
what the government is doing on this behalf,

Mr. Choquette: Mr. Minister, the theme
“International vocation of Quebec” is a slogan
which is increasingly being spread on Quebec
territory. The Prime Minister of Quebec, Mr.
Johnson, has made it its own. A former pro-
vincial minister, Mr. Lajoie, agrees with it to
such an extent as to declare that the confron-
tation on the matter of the constitution must
take place. In your opinion, the issue of the
international ability of Quebec, that is the
ability to enter into agreements within its
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J'u{i:sdictions, is one of the constitutional pri-
orities or do you consider it simply as an-
other means for quibbling?

Mr. Trudeau: This is an interesting ques-

tiqn, Mr. Chairman, and I shall try to reply
briefly to it.

As a Member of Parliament or minister, I
have no objection at all to Quebec or any
Ofcher province finding an international voca-
thl} for itself. As far as I am concerned, I am
delighted that the citizens of Quebec are con-
cerned with the problems of international im-
port{mce and that they wish to play a part in
dealing with them. Let me add however, that
under the federative system of government
such as ours and the international law itself
pnly a central state may have jurisdiction in
1nt¢rnationa1 matters. The regional states,
Wh.ch are called provinces in the case of
Canada, or states in the case of the United
States, or which are known by some other
name, the governments of provinces, or rather
?he_ governments of regions, are not recognized
In international law.

And this leads me to say that if the citizens
are finding an international wvocation for
themselves, I rejoice that this is so. However,
I say to the members of this Committee that
this vocation must express itself through the
central government. I believe that as citizens
concerned with the problems of education, for
e€xample, the federal Members of Parliament
of all the provinces care much about the
vocation of Canada in the field of education,
but that does not follow that the central gov-
ernment must legislate in this field. As-
suredly, Canada has a vocation in the field of
education. Of course, it may be said that
education, as town-planning is a question of
national interest, but then the sharing of
powers between the central government and
the provinces must be considered. It must be
ascertained which one of these governments
has the jurisdiction on these questions of na-
tional interest and here again our Constitu-
tion is such that on matters of education, the
provinces have jurisdiction. And then, if it is
a matter of national interest, we say that the
provinces must legislate and must be respon-
sible for their actions in that field. In my
opinion, it would not be right for the central
government to say to a province: “Your laws
in the field of primary education are very bad
and we suggest that you prepare better laws.”
Exception must be made of course is the case
provided by Section 93, subsections 3 and 4 of
the constitution, Likewise, I believe that if we
accept the fact that the extra-territorial power
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is given by the constitution to the central
government, the latter is responsible for exer-
cising this power and if it does not exercise it
properly the citizen should defeat this gov-
ernment at election time.

It does not behoove a province as such to
pass judgment on matters which are not within
its jurisdiction. Having said this, let me add
that the federations, and this is true of all
federations, Mr. Chairman, not only the
Canadian federation, are confronted with a
particular problem in the field of interna-
tional relations in the sense that if the central
government alone has a locus standi in inter-
nation law, it nevertheless cannot put into
effect any of the agreements or treaties en-
tered into with other countries because, under
the constitution, the matter covered by these
treaties is of provincial jurisdiction. This
means that there has to be great co-operation
between the central government and the
provinces in all fields which fall under pro-
vincial jurisdiction and are the subject of
international agreements. But it would be
very naive on the part of people to think that
this is a problem peculiar to Canada. I repeat,
that it is a problem that all federations have
had to face, whether it be the United States,
Switzerland or Germany.

The constitutions of these countries have
dealt with these problems and have found
solutions from which inspiration can definite-
ly be drawn by Canada for directing its con-
stitutional progress; however, I believe that
the basic principle must be recognized that
the country can have only one foreign policy
and that basically it is why countries feder-
ate, or why independent nations confederate.
It is precisely to give to a central power
jurisdiction over international matters.

If its jurisdiction on international matters
could be taken away from the central govern-
ment by some indirect means or other, I think
that this should be interpreted simply of the
end of the central state since there are very
few fields where one can state with certainty
that a uniform procedure should be applied
by the entire country. The way we deal with
the foreign countries is no doubt one of these
cases.

Mr. Chairman, let me add that I do not
understand, I do not quite see the perspective
of the provincial officials who attach so much
importance to their action on the interna-
tional level. If the population whom they
represent, or if the ethnic group whom they
represent, has an international vocation, a vo-
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cation which goes beyond the physical boun-
daries of the territory which they occupy, it
seems to me that the first task which they
must take, the first area where they should
express this vocation, should be in the
negotiation with other Canadians and with
other provinces.

If a province believes that it has an inter-

national vocation and that it will be able to
express this vocation with advantage within
the United Nations, where it will be only one
member out of 125 and that it will be able to
express this vocation carefully and advanta-
geously at that level, why should it not begin
to express -that vocation with advantage at
the level of negotiations with the federal gov-
ernment or with the other provinces? Indeed,
if a province wants to protect the rights, say,
of the English language—I am giving a hypo-
thetic example,—and that for so doing it in-
tends to conclude agreements with Great
Britain or with the United States, should it not
start to conclude agreements with its sister
provinces where there are also English-
speaking - minorities to protect. And once
again, if as a member of a language group, of
some community, one does not believe that
ideas which one considers just will not find
acceptance at the federal parliament level
where the number of regional groups is limit-
ed (where all members of the same country),
why should one think of having success with-
in the United Nations?
. In short, Mr. Chairman, if Canadians can-
not agree among themselves, they who are
twenty million inhabitants in number who
share the same kind of civilization, that is,
the industrial society, if they cannot reach a
certain agreement among themselves and
negotiate the points which they have in com-
mon at the level of the central government,
how can they speak of being able to succeed
within the world community? There are more
than 125 independent countries whose degrees
of civilization and industrialisation are quite
different.

Mr. Choquette: T have one last question to
ask. I have the impression that the minister
will quite categorically give a negative an-
swer. It is a rather preposterous question, but I
shall ask it nevertheless. Let me explain:
certain judgments of the Privy Council must
undoubtedly have produced more or less in-
tense reactions since 1867, I am thinking, for
example of the ruling which settled the prob-
lem of the Labrador boundaries.
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I am thinking also of the decision of 1937
with regard to international agreements which
gives to the federal government sole jurisdic-
tion to negotiate international agreements and
specifying with regard to the implementation
of these agreements that only the provinces
have jurisdiction when their responsibility
was concerned. This, of course, does not seem
to please the provincial jurists except those of
Quebec.

And now here is the stupendous question
which I wish to ask: Has consideration al-
ready been given to the possibility of estab-
lishing a system of retroactivity so that the
judgments of the Supreme Court which
might have been annulled by the Judicial
Committee of the Privy Council could be put
back in force, since the court of the Supreme
Court is that of the last instance?

Mr. Trudeau: As a rule, Mr. Chairman, the
member asks very brief questions to which I
give long answers. He has now asked me a
very long question which I think I can an-
swer rather briefly. He has, moreover, sug-
gested the reply: it is no.

Mr. Choquette: Well, since this reply is
very short, I shall ask a last question con-
cerning the declaration of human rights. One
hears complaints here and there that the dec-
laration of human rights is not always re-
spected by policemen or within our prisons. I
am thinking more particularly of these provi-
sions of the declaration which grant the sa-
cred right to any inmate to communicate with
his attorney and to be equally informed of the
ground of his arrest. Well, we all know that
there is a transgression of these provisions in
common prisons. Is not the department think-
ing, for instance, of creating an infringement
which would make liable to a fine any police-
man who would transgress these provisions of
the declaration of human rights. In other
words, these provisions remain without effect
if the inmate cannot communicate immediate-
ly with his attorney and so it would have
been useless to insert them in the declaration
of human rights. I am wondering whether a
new infringement could not be created in
order to give some effect to these provisions?

Mr. Trudeau: It is not a question to which
a very brief reply may be given, Mr. Chair-
man, but in a few words I shall say to the
member that herein lies the entire problem of
the effectiveness of a declaration of rights
which is statutory rather than constitutional.
The courts have been inclined to interpret the
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guarantees given by this statute, by this act,
as guarantees which belong to an act among
many others. The courts, in general, have not
given great priority to this statute over the
others. In other words, they apply the statute
S0 long as it is not contradicted by some other
statute.

I must say however that in the example
mentioned by the member and where there
have been many violations, favourable judge-
ments have been rendered. I know of cases,
although I cannot quote them from memory,
where decisions have been set aside and ar-
rests considered invalid and, consequently
Where an action for damages could be
brought, because the inmate was not allowed
to communicate with his attorney in time.
One case, in particular, concerned the use in
certain provinces of methods relating to the
“breathalizer” test or blood taking. The in-
mate has not been visited by his attorney in
time when these analyses were made and the
decision which was rendered by a lower court
Was reversed during the appeal.

Thus, the protection does exist and I agree
with the member that it is not sufficient. It is
one of the subjects which we consider as
having priority and it is also one of the rea-
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sons why the Prime Minister suggests that the
first general or constitutional matter which
should be dealt with by the provinces and the
federal government is that of the problem
relating to the protection of human rights.

Mr. Choquette: Thank you Mr. Minister.
(English)

The Chairman: Gentlemen, it is one o’clock.
Mr. McQuaid, Mr. MacEwan and Mr. Goyer
have indicated they have questions to ask
and, no doubt, Mr. Ryan has some also.
Possibly some of the Members may wish to
have a second turn at questioning. If it meets
with your approval we will schedule another
meeting for Thursday of this week, to be held
in this room at the same time. Is that agree-
able to all Members or do you want to go on
with your questioning, Mr. McQuaid?

Mr. McQuaid: No, I think we should ad-
journ, Mr. Chairman.

The Chairman: In that case this meeting is
adjourned until the same time on Thursday of
this week. This was a very interesting meet-
ing and I am sure we all enjoyed it very
much.
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ORDER OF REFERENCE
THURSDAY, June 29, 1967.
Ordered,—That the subject-matter of Bill C-4, An Act concerning reform
of the bail system, be referred to the Standing Committee on Justice and Legal
Affairs.
Attest.

LEON-J. RAYMOND,
The Clerk of the House of Commons.
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REPORT TO THE HOUSE

THURSDAY, June 29, 1967.

SECOND REPORT

In accordance with its Order of Reference of May 25, 1967, your Committee
has considered the items listed in the Main Estimates for 1967-68 relating to
the Department of Justice.

Your Committee has held two meetings from June 27 to June 29, 1967; and
has heard the Honourable P. E. Trudeau, Minister of Justice, and the follow-
ing witnesses:

From the Department of Justice: Mr. D. S. Maxwell, Deputy Minister; Mr.
E. H. Beddoe, Financial Administration Officer; Mr. D. H. Christie, Director of
the Criminal Law Section.

Your Committee commends to the House for its approval the Main Esti-
mates, 1967-68, of the Department of Justice.

A copy of the relevant Minutes of Proceedings and Evidence (Issues Nos.
1, 2 and 3) is tabled.

Respectfully submitted,

A. J. P. CAMERON,
Chairman.




MINUTES OF PROCEEDINGS

THURSDAY, June 29, 1967.
(3)

The Standing Committee on Justice and Legal Affairs met this day at
11.35 am. The Chairman, Mr. Cameron, presided.

Members present: Messrs. Aiken, Brown, Cameron (High Park), Cantin,
Choquette, Guay, Honey, MacEwan, Otto, Tolmie, Whelan (11).

In attendance: From the Department of Justice: Hon. P.-E. Trudeau, Minis-
ter; Mr. D. S. Maxwell, Deputy Minister; Mr. E. H. Beddoe, Financial Adminis-
tration Officer; Mr. D. H. Christie, Director of the Criminal Law Section.

The Chairman announced that the members of the Subcommittee on Agenda
and Procedure are Messrs: Aiken, Forest, Gilbert, Wahn and himself as Chair-

man,
The Chairman then welcomed Mr. Brown.

The members were then invited to resume questioning the Minister and
his officials under Item 1 of the Main Estimates, 1967-68, of The Department

of Justice.

Following the questioning, the Chairman thanked the Minister and his
officials.

Following discussion, it was

Agreed,—That Item 1 carry.

Agreed,—That the Main Estimates, 1967-68 of the Department of Justice
carry.

Agreed,—That the Chairman report the Estimates to the House.

At 12.45 p.m., the meeting adjourned to the call of the Chair.

Timothy D. Ray,
Clerk of the Committee.
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EVIDENCE

(Recorded by Electronic Apparatus)

Thursday, June 29, 1967

The Chairman: I will call the meeting to
order.

I would like to announce that the Steering
Committee will consist of Messrs. Forest,
Wahn, Aiken and Gilbert. .

Mr. Tolmie’s bill respecting the expunging
of criminal records has been referred to us
and an Order of the House has been made
which makes available to the Committee the
evidence taken in the previous session. A bill
relating to drug addiction has also been re-
ferred to us. I believe the Steering Commttee
will be meeting very shortly to consider the
additional evidence which we may require
with respect to Mr. Tolmie’s bill and also t.he
witnesses whom we would like to call with
respect to the drug addiction bill.

e (11.40 am.)

We will now carry on with the questioning.
I understand Mr. MacEwan has some ques-
tions. He is first on the list that has been
carried over from Tuesday.

Mr. MacEwan: I will not be long, Mr.
Chairman.

Is it correct, Mr. Minister, that there is now
an additional section in the Department of
Justice which looks after administration or
personnel? Has a new one been added?

The Hon. P. E. Trudeau (Minister of Justice
and Attorney General of Canada): I will have
to ask the Deputy Minister to advise me on
that.

I am advised that nothing has been added.

Mr. MacEwan: How many sections are
there?

Mr. Trudeau: There are six sections.

Mr. MacEwan: There has been no secti9ns
added. Is there any plan to add a new section
to the Department?

The Chairman: You may address the
Committee directly if you wish.
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Mr. Trudeau: Relating to the question
whether any sections are to be added Mr.
Chairman, I might say that since my arrival
in the Department—and I discussed this at
some length with the Deputy Minister and the
head of the Civil Service, Mr. Carson—I have
advocated that a management and organiza-
tion study be made of the Department. This
will probably be done, and at that time we
will look at the administrative problems to
which the hon. Member has referred.

It is quite obvious that I am a new minis-
ter. The Deputy Minister has also only been
named in recent months, although he is a
young “old hand” in the Department.

He is younger than I am, which makes him
pretty young.

I should also like to point out, as I stated in
my opening remarks, the fact that the De-
partment has been redefined by the Gov-
ernment Organization Act of 1966. For these
reasons I thought it wise to have the advice
of the Civil Service Commission with respect
to a management and organization study and
I expect this will be done fairly soon. Until
such time as it is done I am a bit reluctant,
shall we say, to make any definitive and over-
all new administrative arrangements.

Mr. MacEwan: I understand that a lawyer
who was formerly with the Civil Service
Commission has been with the Department of
Justice on a loan basis now for some months.
T wonder if the Deputy Minister could advise
me if that is correct?

Mr. D. S. Maxwell (Associate Deputy
Minister, Depariment of Justice): You are
speaking of Mr. Regan, I presume. Yes, he is
head of personnel in our Department.

Mr. MacEwan: Is that presently a separate
section or has that change still not taken
place?

Mr. Maxwell: No, I do not think I would so
describe it. It is part of our administrative
operation.

Mr. MacEwan: Yes. If he comes from Nova
Scotia he is a good man. I knew him through
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the Civil Service Commission and also law
school and I was wondering just what his
duties were, and so on.

Mr. Whelan: With a name like Regan, how
could he be anything else?

Mr. Trudeau: Well, his name is Regan, he is
from Nova Scotia and he is a lawyer. That
must make him a pretty good person.

Mr. MacEwan: Will the lawyers who are to
be added from the various departments, in-
cluding the Department of National Revenue,
now be physically moved to the Justice
Building or will they operate in offices of
their own departments?

Mr. Maxwell: Some of them will move into
the Justice Building, or they will be associat-
ed with the operations that we may establish
in various cities. However, a corps will have
to remain in the Department in order to do
certain work that has to be done on the spot.

Mr. MacEwan: But they will report to the
Department of Justice?

Mr. Maxwell: Yes.

Mr. MacEwan: Directly to the Department
of Justice?

Mr. Maxwell: Yes.

Mr. MacEwan: Finally, I wonder if the
Minister or any of his officials could advise
me if they have any idea when the commis-
sion is expected to complete its work on the
revision of the statutes?

Mr. Trudeau: We have been trying to esti-
mate deadlines, Mr. Chairman. These statutes,
of course, will be called the Revised Statutes
of 1967, which means that the cut-off date is
planned for the end of December, 1967. We
hope the statutes will appear, with the normal
gestation period, some nine months later.
They may be a bit overdue but this is what
we are aiming at.

Mr. Whelan: You do not expect it to arrive
prematurely?

Mr. Trudeau: No, we do not want anything
to be half-baked.

Mr. MacEwan: Those are all the questions I
have, Mr. Chairman. Thank you.

The Chairman: Mr. McQuaid originally in-
dicated he was going to ask some questions
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but he later told me you were going to ask
them for him. Mr. Goyer and Mr. Ryan are
not here.

Mr. Aiken: Mr. Chairman, I have a supple-
mentary with respect to Mr. MacEwan’s last
question. I understand that the Department is
waiting for the House to pass the Interpre-
tation Act before they complete their work. Is
this holding up the revision in any way?

Mr. Trudeau: It is in this sense, sir, that the
Interpretation Act of course, is essential to
the statutes as they will appear in the revised
form. Our work is now proceeding on the
assumption that the Interpretation Act will
become legislation. If it does not, it will cer-
tainly mean reviewing a lot of the decisions
we have made and in some sense it may
retard the deadline I mentioned. At present I
do not have great cause to suspect that the
third reading of the Interpretation Act will
not be passed. I would hope, with the co-
operation of members of Parliament, that it
can be done before the summer recess.

Mr. Aiken: Thank you.

The Chairman: Are there any further ques-
tions? Do you have a question, Mr. Brown?

Mr. Brown: No, I do not have a question,
Mr. Chairman.

The Chairman: I must apologize, Mr.
Brown, for not having welcomed you to the
Committee. This is Mr. Brown’s first meeting.
We welcome you, knowing that you are going
to be of tremendous assistance to us.

Mr. Whelan, do you have a question? As
you were the successor to the Minister of
Justice on this Committee I thought you
might have a question.

Mr. Whelan: Not at this time, Mr. Chair-
man.

The Chairman: Mr. Otto?

Mr. Otto: Yes, Mr. Chairman, now that you
have invited me. I do not see any provision
for money—unless it is for special services to
conduct a review of the different jurisdic-
tions. I realize, of course, that to a great
extent this is a provincial matter but some
comments have been made in Ontario about
modernizing the jurisdictions and changing
the administration of certain phases of law
from the Supreme Court to the County Court.
You will also recall the recommendations of
the Divorce Committee and I have heard com-
ments from Law Associations and judges
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about the reorganization of mechanics’ lien
actions and bankruptcies, in the Supreme
Court. All of these matters will require a
certain amount of study in co-operation with
the provinces. Have any monies been allocat-
ed for research into this field or is this being
considered?

Mr. Trudeau: As Mr. Otto properly says,
Mr. Chairman, this problem of the adminis-
tration of justice per se is within the provin-
cial jurisdictions and the administrative ques-
tions are not directly our concern. I think I
indicated that in the Department we intend to
deal more and more in areas of research_ and
I believe the general problem of the efficiency
of the administration of justice is the type of
problem we might very well look at, but thus
far we have no specific projects in mind.

Mr. Otto: No money has been specifically
allocated for this?

Mr. Trudeau: No.

Mr. Tolmie: I just have one short question.
Mr. Trudeau, a great deal of criticism has
been offered concerning the number pf con-
victed people who are sent to prison in
Canada. Charges have been levelled that we
in Canada send perhaps a higher proportion
of convicted people to prison than is the case
in any other comparable civilized country. As
I understand it, the magistrates have very
little discretion at the present time with re-
gard to granting probation or a suspended
sentence to individuals who commit more
than one offence. Have Yyou considerfed
amending the Criminal Code so that a magis-
trate would be allowed greater discretion in
granting probation to those who have com-
mitted more than one offence?

Mr. Trudeau: Yes, Mr. Chairman, we are
considering that problem but our con§1de_ra-
tions are not sufficiently complete at this time
for me to report to the members of this
Committee, Tt is a very important aspect of
the Criminal Code and we are very aware of
the problems the member has mentioned. We
plan to make this type of amendment as part
of the recommendations which will be made
to the Cabinet in the course of the summer
and which, if they are acceptable, will be
before Parliament as part of the on:xmbus
amendment bill to the Criminal Code in the
fal.

I have a ques-

Mr. Aiken: Mr. Chairman,
have several

tion for the Minister and then I
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other questions that are concerned with detail
and perhaps you might wish to have someone
else answer them.

The first question relates to the appoint-
ment of judges. There has been some criti-
cism in the past of the procedures followed in
appointing judges and the suggestion has
been made that judges ought to be appointed
on the recommendation of the provincial Law
Societies or after consultation with the pro-
vincial Law Societies. I think we have in
Canada on the whole an excellent judiciary
and an excellent record. There have been
some exceptions and I think it would be
desirable to eliminate, if possible, even those
few exceptions that appear from time to time.
Is consideration being given by the Minister
to any mew procedure or any additional con-
sultation in the appointment of judges, and
particularly in the high courts?

Mr. Trudeau: Mr. Chairman, the member
has asked a question which will force me to
jump the gun, as it were. I have been think-
ing about this a lot. Quite frankly, I have also
been discussing this recommendation with
some officials of the Canadian Bar. As the
hon. member knows, the Canadian Bar Asso-
ciation has recommended that appointments
to the higher courts be made after consulta-
tion with a committee of the Bar which is
named or designed for such a purpose. I have
been thinking about these recommendations
very seriously and that is why I used the
expression “jump the gun”. I have not abso-
lutely decided which way I think it would be
best to proceed. As the member knows, a bill
was introduced last week by Mr. Robert
Stanbury, the member for York-Scarborough,
and all lawyers are interested in this debate.

The problem as I see it, and as the member
says, is that nominations to the high courts in
the past have, I think, been of a remarkably
high standard throughout Canada and one is
naturally reluctant to change a system that
works well. However, even from the point of
view of public opinion there is something to
be said for consultation with members of the
Bar or Law Societies by the Minister of
Justice before making such appointments.

What the general public may not realize is
that these consultations, so far as I know,
always take place. I think one of the reasons
the higher courts have had good judges is
that as far as I am aware the Ministers of
Justice in the past have never made recom-
mendations without consulting in an informal
way leading members of the Bar in the re-
spective area oOr province in which they want



to make an appointment. These consultations
are generally held with sitting members of
the bench and with persons who are largely
in a position to be able to guarantee that the
nomination will be as good as possible. I must
say that since I have been appointed, al-
though I have not as yet recommended many
persons for nomination through the gover-
nor in council, I have always done so after
consultation with members of the bench, chief
justices if possible, members of the bar and
even with people who have been designated
by the Canadian Bar Association to act as
advisers to the Minister of Justice. I have
done this informally.

My own intention is not to institutionalize
these proceedings yet. What I want to avoid is
pressure groups just transferring their activi-
ties from one area to another. If any body
were designated to be the institutional body
which would, as it were, pass recommenda-
tions on suggestions by ministers of justice
there would be brought up the constitutional
problem of whether the Governor in Council
can be bound in any way, and I think that
the constitution on this is rather clear, that
the Governor in Council cannot be bound by
the bar or by any other body. On the question
of recommendations, I think that consulta-
tions have taken place, and should continue to
take place, but once again care must be taken
to avoid institutionalizing any such procedure
in such a way that pressure will just be
transferred from one place to another. There
is no reason to think the Minister of Justice’s
judgment, if it is made after consultation with
the bodies I suggest, will be any worse than
the decision made by any other group.

Mr. Aiken: Mr. Chairman, I would not sug-
gest that a procedure be set up that would
take away from the Minister and the Gov-
ernor in Council the obligation and the re-
sponsibility of making these recommenda-
tions. The only suggestion I would make is
that perhaps a more regular type of consulta-
tion should be held with specified groups
who would have to take some responsibility
in connection with the recommendations. I
think the Minister has answered the question
very much as I had hoped.

I have some questions, Mr. Chairman, about
some individual items in Vote No. 1 which
strike me as unusual and about which I
would like to get some explanations.

On page 50 of our Estimates there is shown
the cost of judges visiting custodial institu-
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tions. I have no objection to this; in fact, I
think it is an excellent idea. The amount of
$3,000 seems quite small for the number of
judges there are in Canada. Is this the total
sum that is expended, and in what manner it
is made up? Is it for accommodation and
travel and does it refer to any particular part
of the country? I am objecting, not to the
largeness of the amount, but to its smallness,
if I have any objection at all.

Mr. Trudeau: I think I will ask Mr. Beddoe
to advise the Committee on this point, Mr.
Chairman.

Mr. E. R. Beddoe (Administrative Officer,
Depariment of Justice): This amount was in-
cluded in the Estimates as the result of a
recommendation in the Fauteux Report on
Justice. I think it was recommendation No. 8.

This is actually a token amount that we
have provided in our Estimates, and have
done for several years, in order that the ex-
penses of any judge who so desires may
avail himself of this service.

In the past, $3,000 has been more than
adequate. In 1964, the total expenditure was
only $12, In 1964-65 it was $608; in 1965-66,
it was $134, and for the year ending March 31
it amounted to $934.

Mr. Aiken: Does this mean that the judges
are not visiting the institutions or that they
are merely not charging their expenses? It
seems to be a very small amount. I think it
would do many of them good if they visited
some of the places to which they are sending
people in my opinion. It would be more useful
to magistrates, frankly, but that is not in our
jurisdiction. Is this merely an indication that
they are not bothering?

Mr. Beddoe: This would be the indication.
We have no record of judges visiting these
institutions and not charging. Our Estimates
reflect only the actual accounts that we re-
ceive from the various judges.

Mr. Aiken: Then it is not really a picture of
visits to institutes?

Mr. Beddoe: The picture we have here is
only of the actual expenditures that we have
made from the Vote for this purpose.

Mr. Aiken: I suppose if we wanted to get
accurate information on the visits of judges
and magistrates to institutions we would have
to go to the Penitentiaries Branch where it
would be a matter of record rather than of
expenditure.
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Mr. Beddoe: Yes, this is true; but there
could also be cases of their visiting provincial
Institutions and I doubt that the Peniten-
tiaries Branch would have a record of that.

Mr. Aiken: Thank you. Similarly, I do not
under_stand the item of transportation expenses
of prisoners and escorts and discharged in-
mates. How does this happen to appear in the
Department of Justice Estimates and not in
th?— Solicitor General’s Estimates? Does this
arise from the division of responsibility?

Mr. Beddoe: No. If you will look at the
wording of the Estimates in Vote No. 1, we
are authorized to make recoverable advances
for the administration of justice in the
Northwest Territories and the Yukon Terri-
tory. This was an item that was charged to
our vote previously but has been taken over
the R.C.M.P. They have assumed these costs,
and you will see that no amount appears in
the current year, 1966-67.

Mr. Aiken: So that that item will now no
longer appear in the Estimates of your l?e-
Pf;‘rtment. That is really what I was getting
at.

Another item that intrigues me because it
was so small, which is unusual in examining
Estimates is the contribution of $200 to the
Conference of Commissioners on Uniformity
of Legislation in Canada. It does not seem to
be very large. Could I have some explanation
of why it is there?

Mr. Beddoe: This is the annual levy that is
made by the conference on the Department of
Justice, It has never been increased, and we
have never encouraged that it be.

Mr. Ajken: For how long has this amount
of $200 been appearing.

Mr. Beddoe: To my knowledge it has been
going on for five years at least, and possibly
more, I would have to refer to my records.

Mr. Aiken: So far as you know, does the
federal government contribute in any other

way to this conference?

Mr. Beddoe: By the attendance of many of
our senior officers, yes.

Mr. Aiken: But does the conference pay for
itself, or is it paid for by the prov%nces‘?_ Who
maintains the Conference on Uniformity of

Legislation?

Mr. Maxwell: I think the answer i
provinces support the conference,

s that the
with the
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help of a small contribution that it receives
from the federal government. I presume that
it is self-sustaining on the basis of contribu-
tions received from the various people who go
to it and support it.

Mr. Aiken: Is this a continuing matter?
Does the conference meet regularly?

Mr. Maxwell: Yes.

Mr. Trudeau: Yes, it does; and I know that
it has been meeting for a great many years.
The amount, as Mr. Beddoe says, is only $200
for perhaps five years, or more, but this con-
ference is provided for by section 94 of the
B.N.A. Act, and it deals essentially with uni-
formity of legislation among the common law
provinces.

Mr. Aiken: Yes.

Mr. Trudeau: Therefore, in a sense, it does
not apply directly to the federal government.

I should, perhaps, add that in recent years
there have been international conferences on
uniformity of legislation and we have just
this year decided to become a member of that
conference. Therefore, it is not inconceivable
that some item similar to this appearing in
the provisions next year might be higher.

Mr. Aiken: I know that our own Committee
has made several suggestions about uniformi-
ty of legislation among the provinces. This
may not really be our affair, but they arise
relative to such things as motor vehicle legis-
Jation, highway traffic regulations and motor
safety.

This seems to be a very small item, but if
they are not asking for any more and if the
conference is proceeding properly I suppose
we should not be concerned about it.

Mr. Trudeau: The point is that the federal
government has nobody to be uniform with,
as it were.

Mr. Aiken: No. This is merely a grant in
good faith, to show our interest?

Mr. Trudeau: I suppose so. You, perhaps,
may have a point, and that we should show
our good faith even more forcefully and per-
haps try to encourage more uniformity in the
area that you suggest. We feel that, in a sense,
we are moving along this line by joining the
international organization concerned with un-
iformity of legislation. It is obviously an im-
portant step.

Mr. Aiken: I have just one other question,
Myr. Chairman, and it relates to the grant to
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the Canadian Corrections Association in con-
nection with the congress held in 1965. This
entry seems to have been slightly delayed
because there is no expense shown for 1967-
68. Was this merely inserted in last year’s
Estimates as a matter of record, or is it in-
tended to be kept alive?

Mr. Beddoe: No; this was a one-time grant
to assist the Association. It was made to the
Fifth International Conference. The grant
that appears here was to assist in the ad-
ministrative costs because we were the host
country. It is not an annually recurring item.

Mr. Aiken: Presumably it will disappear
from next year’s Estimates?

Mr. Beddoe: That is true. There is not
provision in the current year for it.

Mr. Aiken: Thank you, Mr. Chairman.

The Chairman: Are there any further ques-
tions? Mr. Cantin, Mr. Choquette, Mr. Honey,
have you any questions?

If not shall Item No. 1 carry.
Yes. Mr. Cantin?

Mr. Cantin: Are we going to hear the de-
tails now, or are we just finishing?

The Chairman: So far as I am concerned, I
am now going to ask if the Committee is
ready to carry the Estimates. Now is the ap-
propriate time to ask any questions you may
have, because I doubt that we will be meeting
again.

(Translation)

Mr. Cantin: My question is about judges’
pensions. Could the Minister tell us if a deci-
sion has been taken with regard to a pension
to Mr. Justice Landreville?

Mr. Trudeau: Mr. Chairman, I will try to
say in a few words what I said in the House
in the past few weeks. I am glad that the
honourable member has brought the matter
up because this Committee is an appropriate
one in which to study this question. I have
already said that no decision has been made
and I repeat this to the Committee this morn-
ing. No decision has been taken either for or
against the awarding of a pension to Mr.
Justice Landreville. However, I can give fresh
information to the Committee, taking advan-
tage of the fact that few members of the
Press are present. ..

Mr. Choquette: I see only one.
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Mr. Trudeau: ...in saying that I received,
three days ago, at the end of the day, on
Monday, a letter from Mr. Justice Landreville
containing a number of medical certificates
indicating that his health has really been
affected. These medical certificates indicate
that he could no longer continue in his func-
tion as a judge even if he were permitted to
do so. I wish to tell the Committee that I shall
have to answer this letter, of course, which
means that within the next few days I shall
have to consider the matter. I repeat again, as
I said in the House, that I have not made
any decision in this regard. These medical
certificates, of course, lead me to pay even
closer attention to the matter.

e (12.15 pm.)

The questions that have been brought up in
the House in the past few weeks indicate that
there is some concern among the members
of the Opposition. As fas as I am concerned, I
shall merely state my position here. I am
going to study the matter but I would say
that I am not ready to admit as final that any
person asked to resign from public office
should not be eligible for a pension, whether
he be a member of the armed forces, the
public service, the Court or even a worker
who has had to resign from industrial work. I
have consistently refused to say no definitely
before deciding whether this pension should
be paid, for these two reasons: firstly, that
my mind was not made up and that I had not
yet seen the supporting medical certificates;
and secondly I refuse to say, a priori, that
any person who resigns from public service
employment is not eligible for a pension.
This, Mr. Chairman, is what I wanted to
convey to the Committee.

Mr. Choquette: Then, this means that it is
extremely difficult for you to make a decision
on the merits of the case. It will be a political
decision.

Mr. Trudeau: I do not know how you are
using the word “political”. If you are using it
in its noble sense from the Greek word polis,
in the interests of the city, it will be a politi-
cal decision, but only in that sense. I am
saying quite frankly that it is a problem that
I will have to study very carefully, quite
apart from the political approval or disap-
proval that might ensue. I refuse to decide a
priori that a man who has not been found
guilty of any crime before the courts of the
country and consequently is not guilty of
anything before the law should be punished
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to the end of his days for the sole reason that

e has not carried out his duties in accord-
ance with the very high standards of behav-
lour expected of our magistrates. For that rea-
son I refused before Parliament to close the
matter of a pension. It is a matter that must
be considered, and I propose to consider it.
And if any members, either here or in the
House, have any advice to offer, I will be glad
to hear it. What astonishes me is the precon=
ceived idea, indeed the prejudice, on the part
of the public and of certain Members of
Parliament, especially apparent in the case of

r. Justice Landreville, which I have nqt
seen in the many other cases where public
servants or military personnel have had to
resign. T will not be influenced by such preju-
dice. I am going to study the matter on its
merits and will welcome any suggestions any=
one may give me in this regard.

Mr. Choquette: T congratulate the Minister
on his attitude. It is quite clear. The Com-
mittee is perhaps not the place to say it, Mr.
Chairman, but his attitude is one of serenity
and objectivity. It is clear that the Opposition
IS trying to persecute Mr. Justice LandreV}lle.
I congratulate you on your honest and objec-
tive attitude.

® (12.20 p.m.)
(English)

Mr. Aiken: May I ask a supplementary
question? This relates to the same geneyal
Subject. Since the question of M. Justice
Landreville has come up, one thing that
struck me as an observer was that apparently
Mr. Justice Landreville, regardless of the
rights and the wrongs of the situation, was
not clear about what the terms of his gppomt-
ment as a judge were, or what his duties Were
as regards conflict of interest, and so on.
believe these have never been defined. The
Rand inquiry, as I read it, made an effort to
say what judges ought to do, and ought not to
do. Mr. Justice Landreville, throughout the
hearing, accepted that he had not, as far as he
Was concerned, breached any of the privileges
of his appointment, and that he was not in-
volved in any conflict of interest, and so on-
He felt that his clearance by a preliminary
inquiry was all that was necessary, ar}d _the
fact that he was not guilty of a criminal
offence was sufficient. Has the Mix_uster given
any thought, or does he think it in any way
necessary to lay down some more specxﬁc
instructions or duties to judges at the time of
their appointment? At the present time he
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takes an oath of office and I presume nothing
else. This situation has happened in connec-
tion with another judge, too, a former mem-
ber of the House, who was in jail for some
time awaiting charge and was found guilty. I
do not know what the status is now; I think
there is an appeal. Nevertheless there was
some objection that he was paid a salary
while he was in jail. Is there any thought in
the Minister’s mind that some more specific
rules of conduct should be laid down for
judges to get away from this very vague
generalization of history and tradition that
they should not do anything wrong, and to
what point does this apply? It is very diffi-
cult, but it has come to my mind that perhaps
there is misunderstanding in some cases
about conflict of interest, about how far a
judge must be involved in criminal charges
before he ought to resign or ought to be asked
to resign.

Mr. Trudeau: I think it is a very wvalid
point, Mr. Chairman. The criminal charges
and the settlement of them are not the only
aspects to be considered in the question of
whether a judge should or should not resign,
and indeed when I, as Minister of Justice,
recommended to Cabinet that the joint ad-
dress be proceeded with for removal of Mr.
Justice Landreville, I indicated that my
thoughts on this were the same as those of
the hon. member, and as the member knows
from reading the address which was brought
in before the Senate, I was very careful to
make sure that the grounds on which the
address was being ruled were spelt out in the
address itself. They did not have to do with
any criminal conduct, but merely with the
failure to meet these very high standards of
ethical behaviour which judges in this land
are expected to meet. Now the member asks
if they should be spelt out with more preci-
sion. I think this is eminently a case where
precedent and the common law and the mov-
ing ethics of a society must be essentially the
factors which will guide us. As the member
knows, this kind of procedure has never been
necessary before in Canada and even in this
case it did not have to go through to its
termination. If we are to go for another hun-
dred years, or perhaps more, hopefully,
pefore such a thing happens again, I do not
think there would be any great need for us
now to spell out in advance for a hundred
years the kind of ethic which should be guid-
ing judges. I think this is really a moral
judgment of the society at that time as guided

by Parliament.
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As I have answered to the previous ques-
tions, I am very grateful for the occasion to
speak about this to this Committee, though it
is late and I will not hold you much longer,
because I want them to know quite frankly of
my candor on the subject. I have held the
view throughout that as a general proposition
no judge should be removable from the bench
except for physical or mental reasons, or be-
cause of obvious and very grave misconduct.
I think this is a fundamental principle of our
judicial system: that judges are there to stay.
This we believe in very strongly because we
do not want either Parliament and even less
the Executive interfering in the judicial
procedure. If we were to reach a position
where judges could be removed by the Ex-
ecutive, or forced to resign by the Executive,
or indeed even forced to do so by action of
Parliament because of something which is for-
eign to their conduct as judges, we would be
treading on very dangerous ground. There
would be all kinds of next steps. You might
be able to look into a judge’s private life in
the past. You might be able to look into his
private life in the present, and you might use
all kinds of excuses to remove judges because
you do not like basically what their judg-
ments are. Of course no government or legis-
lature would remove a judge by saying: Well,
we do not agree with his decisions and there-
fore we are getting rid of him. But we must
avoid opening the door to any action which
might permit excuses to be used to remove
judges the Executive or the legislative func-
tions do not like because of the judgments
they render. Once again, this is why I am
trying to remain absolutely impartial toward
Mr. Justice Landreville, because we must re-
mind ourselves that even in the Rand Report
it was stated that the conclusions reached had
nothing to do with his conduct on the Bench,
that his conduct on the Bench in no way met
with reproach from that Commission. Nor
does it from me.

Mr, Aiken: Mr. Chairman, I am satisfied
the statement the Minister has made is a fair
one and I am not proposing that rules of
ethics be laid down. I think it would be im-
possible. But, the other side of the problem
which I would like an answer on is a more
definite procedure for removing judges. This
Landreville Case has probably been one of
the most tortuous bits of procedure that could
have been gone through, and Mr, Justice
Landreville insisted throughout that he was
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not guilty of anything and that there was
really nobody who could try him. We had the
situation where the Law Society made a rec-
ommendation of some kind and then a special
inquiry was set up and a recommendation
made. Then we had a Standing Committee of
the House which went through the whole
thing again and now a resolution in Parlia-
ment. The latter one is the only recognized
procedure. We have gone through every bit of
torture we could give the man in this par-
ticular case without executing him quickly.
Could there not have been set up or should
there not be a body composed perhaps of
fellow judges or partly of fellow judges and
partly of other persons, to whom such a ques-
tion could be referred and whose decision
would be the one on which the recommenda-
tion to Parliament would be made, instead of
going through this tortuous procedure that we
went through here. I think that might be the
one good thing that has come out of all this.

Mr. Choquette: It was a political issue; that
is why we went through all those proceed-
ings. There is only one proceeding. It is im-
peachment, is it not, Mr. Minister?

Mr. Trudeau: The BNA Act speaks of a
joint address in both Houses—

Mr. Choquette: Yes.

Mr. Trudeau: —which is not, I suppose,
impeachment in the historical sense but in a
way is what we commonly call impeachment.
I share the concern of the hon. member and I
hope that this has not been used as a prece-
dent since it did not go through to comple-
tion. I hope that the way in which the Ad-
dress was written and the procedure which I
stated in various places would be followed
might serve as some kind of a precedent be-
cause I share the concern of the hon. member
that no person accused of anything should be
totally unaware of the kind of procedure
which will be followed in the study of those
accusations. I think this is fundamental.

The Chairman: We are going to lose a quo-
rum.

Mr. Trudeau: Yes, well, I have very little
more to say on that.

The Chairman: Mr. Choquette, we are just
ready for the vote.

Mr. Choquette: All right, I will stay for a
little while.

=
e
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Mr. Cantin: Can we go along right now
With the vote?

(Translation)

Mr. Trudeau: We will vote and then I shall
continue to answer your questions.

Mr. Choquette: Yes. I have a plane to take
at 1:20.

Mr. Trudeau: If we are ready for the
Vote—

(English)

Mr. Aiken: I am through with my questions
as soon as this one is answered, Mr. Chair-
man. Has anyone else a question?

Mr. Trudeau: I do not mind staying on to
discuss this but if there is no intention to vote
against the estimates can we proceed with the
Votes, Mr, Chairman?

The Chairman: Shall Vote 1 carry?
Item agreed to.

The Chairman: Shall the Main Estimates
1967-68 of the Department of Justice carry?

Some hon. Members: Agreed.

The Chairman: Thank you. Mr. Minister,
we will carry on but at this time I do wa}nt to
thank you for the very clear and Very infor-
Mative answers you gave to questions asked
by the members and I would pass the same
compliment on to those who have been here
With you assisting in that respect.

Mr. Trudeau: In turn, Mr. Chairman, could
I thank you and the members of the Com-
mittee for the courtesy and understanding
With which we have looked at these problems.

Mr. Aiken: Would you consider a more di-
rect procedure set up for the future on remov=
al of judges? There is nothing at the mo-
ment, Tt seems that except for the Address
gobody knows what the preliminaries should

e.

Mr. Trudeau: My answer is a bit in the
Same sense as you meant when you men-
tioned the rules of behaviour and conduct. It
is such an infrequently used procedure that
the temptation is not to spell it out in too
much detail, But I think that if you look
through you will find, for instance, that Todd
in particular spells out very well what the
Procedure has been and which has become in
a sense common law. I must confess though
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that on at least one point the procedure I
suggested was different from that which Todd
suggested. I would say, Mr. Chairman, that on
this question we must be guided essentially
by rules of natural justice. These indeed pro-
vide that an accused person should know
more or less what to expect in the way of
procedure. I think these can be summed up in
a few general propositions which could be
brought down to the following: (a) that the
Address itself should spell out clearly the
grounds on which removal is being asked: (b)
that the Address be brought before both
Houses of Parliament; (¢) that the accused or
the person to whom the Address is directed
be allowed to appear and adduce witnesses on
his behalf and plead in his defence or refuse
to testify if he so wishes and (d) that the
hearing be public and he be entitled to coun-
sel if he so desires.

Mr. Aiken: How many hearings should an
accused person have, a Royal Commission, a
Magistrate’s Court, a Committee of the House
of Commons and so on? This is where my
objection arises. Frankly, I think the right
decision has been reached and should have
been reached two years ago. But why was it
necessary to drag this on and on? Why could
not the matter have been decided before tak-
ing so many inquiries and going through so
many partial inquiries and partial hearings,
some at which Mr. Landreville was represent-
ed and some at which he was not. This is the
thing that bothers me.

Mr. Trudeau: It bothers me too, sir, and I
share the hon. member’s concern. I hope that
in future cases the action one way or another
will be a bit more expeditious. Once again
under our Constitution this is for Parliament
to decide and I think beyond sharing the hope
of the hon. member I cannot say more at this
time. But I hope the statements I made this
morning will be used as some kind of prece-
dent or rules of the game—I should not say
«of the game”’—rules of conduct. I thank the
hon. member. It may be something on which
I will ask officials in my Department to pre-
pare a memorandum that can be consulted in
future years by future governments.

Mr. Aiken: I think that would be very
helpful.

The Chairman: Thank you, members, for
being here and helping to make the quorum.
The meeting stands adjourned.
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MINUTES OF PROCEEDINGS

TuEspaY, October 31, 1967.
(4)

) The Standing Committee on Jutice and Legal Affairs met at 11.10 a.m.
this day. The Chairman, Mr. Cameron (High Park), presided.

Members present: Messrs. Cameron (High Park), Forest, Goyer, Grafftey,
MacEwan, McQuaid, Pugh, Scott (Danforth), Tolmie, Whelan, Woolliams (11).

Also present: Mr. Klein, M.P.

The Chairman read the Order of Reference dated June 26, 1967. He re-
ferred to a meeting of the Subcommittee on Agenda and Procedure, held on
October 19, 1967.

: The Committee proceeded to the consideration of the subject-matter of
Bill _C—96, An Act respecting observation and treatment of drug addicts. The
Chairman introduced Mr. Milton L. Klein, M.P., sponsor of this Bill.

Mr. Klein made a statement and was questioned thereon.

The Committee agreed that the following documents be made exhibits:
— Article entitled Methadone—Fighting Fire With Fire, by Gertrude
Samuels, The New York Times Magazine, October 15, 1967 (Exhi-
bit C-96-1);
— Extracts from Dr. Donald Louria’s book entitled Nightmare Drugs,
pages 78 to 94 (Exhibit C-96-2).
It was also agreed that the suggestions made by Mr. Klein be referred
to the Subcommittee on Agenda and Procedure for consideration and subse-
quent recommendation to the Committee.

The sponsor of the Bill was questioned further and members made com-
Mments regarding the procedure to be followed in dealing with the matter
before the Committee.

The Chairman thanked Mr. Klein for his representation.

Following an announcement made by the Chairman regarding the next
Meeting of the Committee, on motion of Mr. Woolliams, seconded by Mr.
Forest, it was

Resolved,—That reasonable living and travelling expenses be paid to

Messrs, E. A. Spearing, Arthur G. Cookson and James P. Mackey who have
been called to appear before this Committee on November 2, 1967, in the

Mmatter of Bill C-115.

At 12.35 p.m., the Committee adjourned until Thursday, November 2,
1967.

Fernand Despatie,
Clerk of the Committee.
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EVIDENCE
(Recorded by Electronic Apparatus)

Tuesday, October 31, 1967.

ru:lh'} Chairma.n: Gentlemen we have a quo-
Welc-omyvould like to take this opportunity of
e hmg you back from your vacations in
o Ope that. you are re-invigorated,

eshed and raring to go.

th;rhgr(fiirst order of business is the reading of
2 196761‘ Of Reference dated Monday, June
th’at i Wh{ch we have before us: “Ordered
Tespectiy. L iect matter of Bill C-96, An Act
ad dictsmg observation and treatment of drug
e ,Jbe referred to the Standing Commit-
Sor o8 thus’u_ce and Legal Affairs.” The spon-

ot e Bill is our very good friend Milton

1, Q.C., of Montreal.

du'fgemsélbcommittee on Agenda and Proce-
this bine on October 19, 1967 with respect to
togethey Mr. Klein was present at a meeting
Would lrik With Mrs. Rebecca Stotland, who
give th e to appea'r before the Committee to
family € personal history of a member of her
Subi and also her own views respecting the
Jject matter of the Bill.

Iz }llsas also been suggested that Dr. Holmes,
Fics n charge of the Alcoholism and Drug
Might 1;)11 Research Foundation in Toronto,
_ € willing to appear as a witness. Mr.
Peni'té\:l[?‘CLEOd’ Commissioner of the Canadian
Will 1 'ary Service, has indicated that he
touch € only too willing to attend. I got in
eCallseWl’ch Dr. .Garneau and I now find,
Qe DOf @ mistake, that it should have
Will a1 r. Ger}d?on. I have no doubt that he
il 0 be willing to appear. I believe, Mr.
othep’ you have the names of one or two
s Witnesses. Perhaps you could inform
Ommittee of their names.

Mr. Klein: Yes, I intend to.

Cal'll'h;OShairmarg: All right. I believe I should
% beer attention to a memorandum which
eCausen handed to me to the effect that

tape it 5 our proceedings are recorded on

Questig Is requested that when you are asking

Closely r;s or making statements you speak as

B oo the microphone as possible in order

You will be recorded clearly and accu-

r
ately by this equipment.
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I know we are all very pleased to have Mr.
Klein appear before the Committee. No
words of mine are required to introduce him.
He is a distinguished lawyer from Montreal,
a member of the House of Commons and a
person who is vitally interested in social
affairs. Without any further remarks, Mr.
Klein, would you please proceed.

Mr. Milion Klein, Q.C. (Sponsor of Bill
C-96): Mr. Chairman and members of the
Committee, I want to particularly thank the
Chairman for his kind remarks. I come
before this Committee, gentlemen, not as an
expert on narcotics or drug addiction but
rather from the point of view that as a
practising lawyer in Montreal I have always
felt that incarceration for drug addiction was
not the answer. I do not think a jail sentence
solves the problem. On the contrary, it delays
the solution of the problem. The subject mat-
ter of the Bill is to remove the stigma of a
criminal conviction and also to treat the
addict as a sick person rather than a crimi-
nal. In other words, I am not suggesting that
a person who is a drug addict or is in posses-
sion of drugs should not be apprehended. I
think we ought to continue to apprehend
these people, but the moment an addict is
apprehended he should become a clinical
rather than a criminal case and the judge
before whom he is brought should refer the
case to some proper authority rather than
take this man and throw him in jail. I think
that is society’s answer to the problem; they
cannot do anything about it, so let us sweep
it under the rug and throw him in jail.

e (11.15 a.m.)

Narcotics are administered to sick people
and people who take narcotics are sick. All
through the centuries we have been stressing
sex education; what to do about the birds
and the bees. I think in this century we will
have to add an additional word and say,
“What are we going to do about the birds,
the bees and the weeds?” I believe we are
having less and less of a problem with the
birds and the bees and more and more of a
problem with the beads and the weeds.

The question of addiction is the No. 1
problem in the minds of the parents of this
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country. There is not a mother and father
today who are not concerned that their son
or daughter who is attending university is
not participating in the use of marijuana.
They are very concerned about it. I suggest
that it is the duty of the members of Parlia-
ment to interest themselves in this problem
which, as I say, is not only the No. 1
problem on the campus but has become the
No.'1 problem in the high schools.

I asked some high school students what
they thought ought to be done about the
situation and where. should we start. The
answer seems to be universal that they are
not getting enough information about drugs
and drug addiction. The place to start is in
the eighth grade of high school when the
child is 13 or 14, and from that age on.
Although the sniffing of glue is not a narcotic
it is in the whole area of narcotics. I believe
when a person is arrested on a charge of
being in possession of drugs—and I am now
making a distinction between the pusher and
the person who is participating in drugs or in
marijuana—that his name should not be pub-
lished in the newspapers because in my view
it does not help the situation. Do you dis-
agree?

Mr. Woolliams: I do not think you can ever
cure anything by keeping it quiet.

Mr. Klein: I am not speaking about keep-
ing it ‘quiet; I am speaking about rehabilitat-
ing the person who takes it. Take the case of
a young student who is smoking marijuana
and gets caught and his or her name is
published in the newspaper. I think it does
damage to that person to the point where I
do not know if they can be rehabilitated
afterwards.

Mr. Woolliams: Do you not think it is a
deterrent?

Mr. Klein: No. I will deal with that matter
right now. I make no distinction between
marijuana and narcotics. I do not think this
is  the ‘time to make such a distinction
because I think the situation is too serious. 1
said that when people sniff glue they do it
for the same purpose that people smoke
marijuana, to get “high”, or whatever it is
called in the vernacular. I do not know what
it is called.

Mr. Woolliams: They “go on a trip”.

Mr. Klein: Whatever it is célled; they go
on a trip but their parents stay home.
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Mr. Scott (Danforth): Are you suggesting
that marijuana is a narcotic?

. Mr. Klein: I do not know if it is a drug or
it is not, but I want to point out that the
medical profession is trying to tell the public,
“Stop smoking because it is not good for
you” and yet we have some medical doctors
who say that the smoking of marijuana .is
not harmful. I do not know how they recon-
cile the two. In any event, I do not think this
is the time to give the public any authorita-
tive medical advice on the question of wheth-
er marijuana is harmful or not. In my view
this is not the time to do that.

Mr. Woolliams: You are not suggesting for
a moment that we should hide such
knowledge?

Mr. Klein: No, no. I am not talking about
hiding knowledge. The medical profession is
wrestling with this problem and the country
is also wrestling with the same problem. What
concerns me a great deal is that this problem
seems to be unique to the North American
continent. It does not exist to the extent that
it exists on this continent, for example, in the
countries behind the Iron Curtain. I am not
suggesting that it should exist there, I am
suggesting that it should not exist here.
When a person is apprehended—and I am
speaking in the context of the question you
raised—for using marijuana, let us say, and
you publish his or her name and they are
convicted, I do not know what sentence you
give them but you then have a person who
has hit a low.

On the other hand, if you do not expose
them—and I am talking about individuals—
and convict them but hang over their heads
the possibility of conviction if they do not
conform to what the judge tells them, I think
that is a greater deterrent than the publica-
tion of the name or the conviction. I think
the threat of exposure is far more important
than the actual exposure or the conviction.
This is my view.

An hon. Member: You mentioned marijua-
na in particular.

Mr. Klein: Because marijuana—or LSD for
that matter—is hitting an area now where
more publicity is being given to it than any-
thing else. I am not singling out marijuana. I
am referring to the area of narcotics, and
this is not from a medical or scientific point
of view, it is from a sociological point of
view and I am putting marijuana and the
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zfrlifﬁng of glue and everything else into that
ea.

Mr., Scott (Danforth): But how do you
€quate that with your Bill? You say the real
deterrent is the threat of exposure. How does
that tie in with the idea that it is really a
bsychiatric problem and requires medical
treatment?

Mr. Klein: I will deal with that now. I
b'eheve what is also developing is a new
situation in our society. We have always
thought of juvenile delinquency in terms of
slum areas and with the advent of all these
other areas we are talking about juvenile
delinquency is no longer limited to the slum
areas. Juvenile delinquency is now in the
area of the middle and upper middle class.

Mr. Whelan: Was it ever limited to the
Slum areas?

Mr. Klein: We have always thought of it as
an area in which the underprivileged were
the only juvenile delinquents.

ij. Whelan: Is that not because it was
Published there and not in the other areas?

Mr. Klein: Whatever the reason; but I
Mmaintain that for the first time it is begin-
ning to appear in the minds of the people
that juvenile delinquency is not the sole
Province of the slum areas.

Mr. Whelan: It never was.

Mr. Klein: Perhaps it was not. I do not
know how many of you gentlemen have read
the article which appeared in the magazine
section of the New York Times in the issue
of October 15, where a team of doctors—I
understand the same principle is now being
used in Canada—husband and wife, Dr. Vin-
cent P. Dole and Dr. Mary Nyswander, are
now operating a laboratory at the Rockefeller
University in New York where they are
treating drug addicts with a substitute drug
called methadone. I am only giving you the
essence of the article but from it I gather
that one of the arguments against methadone
is that in itself it is an addictive drug.

Mr. Scott (Danforth): Is that not the stuff
the hippies are using?

Mr. Klein: No. It is the same name but it is
not the same drug.

An hon. Member: It
believe,

is methedrine, I
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Mr. Scott (Danforth): We have an expert
with us!

Mr. Klein: We are lucky to have a
representative of the hippies present!

The remark has been made by some peo-
ple: Why treat people with a drug to which
they may become addicted? Are you not real-
ly substituting scotch for bourbon? The argu-
ment which is made is that you simply can-
not expect the drug addict—which is one of
the reasons for emphasizing that he is sick
rather than a criminal—to be taken off the
drug; you have to treat him with another
drug. As I understand it, when a person is
taking methadone, even if you inject heroin,
the heroin has no effect when he is under
methadone. He does not get high, so to speak,
and his need for narcotics or heroin is there-
by deadened. There is no longer a craving
because it does not affect him any more and
the method of applying methadone is com-
paratively inexpensive.

I would like to make a distinction here. I
am not suggesting that the drug addict
should be left free. I want to make a distinc-
tion between incarceration and confinement.
When he is being treated with methadone he
may have to be confined to a hospital in
order to get this treatment. The Chairman
referred to Dr. Holmes, to whom I will make
reference later, and when I discussed this
question with him over the telephone he
referred to this institution in the Vancouver
area called Matsqui. He very pointedly said
that that institution should not be under the
Department of Justice; it should be under the
Department of National Health and Welfare.

Mr. Woolliams: I would like to get your
ideas on this at this point. Do you think we
should be tougher with the peddlers and
pushers, particularly keeping in mind the
fact that the hippies have now planted
marijuana seeds along the Trans-Canada
Highway out at Banff and Calgary and in
various other areas? It will grow like weeds
and it will be very easy to get marijuana. Do
you think we should be tougher with those
people who are bootlegging this stuff into the
country?

o (11.30 a.m.)

Mr. Klein: We are going into this area that
we have been reading so much about in the
newspapers. Of course, we should do this. I
was told yesterday by a doctor whom I hope
will appear before this Committee that some
of the pushers are deliberately putting heroin
into the marijuana in the hope that people
will be hooked. {
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Mr. Woolliams: Taking them in.
Mr. Klein: Yes.

Mr. Woolliams: And that is why marijuana
and heroin differ. You can become addicted
to one and not to the other.

Mr. Klein: That is correct, and they are
using that. Incidentally, one paragraph here,
speaking of the drug addict, reads:

He feels he must seek more heroin
from the illegal “black market”, all the
time trying to stay clear of the police
and hoping that he won’t be sold a “hot
shot”.

An hon. Member: What is a hot shot?

Mr. Klein: Rat poison, which will kill him.

This article was written—and incidentally,
if the Committee is interested I will give you
the names of the persons that I or my office
have spoken to—by a person named Ger-
trude Samuels and I think it is exceedingly
well written. We have been in touch with her
at the New York Times and she has indicat-
ed that she would be pleased to come before
this Committee if the Committee sees fit to
call her.

Mr. Scott (Danforth): Is she a reporter or a
researcher?

Mr. Klein: No, she is a staff writer for the
New York Times. The article reads:

The compulsive search for the narcotic
“high” soon becomes the addict’s whole
life: his habit, an advanced state of
addiction leaves him functionally disa-
bled. He generally cannot hold a job,
continue with school, get enough money
by legal means to obtain the heroin, sup-
port his family. He is a self-made outcast
despised by society.

Periodically, when his habit becomes
too large and expensive to maintain, he
may seek to withdraw from heroin,
using other analgetic drugs to relieve the
withdrawal pains. He will accomplish
this at a hospital or, if he can obtain
withdrawal drugs, on his own. Some-
times he is withdrawn compulsorily
because of a jail sentence. In any case,
once he achieves withdrawal, he inevita-
bly starts back on the addiction trail.

Once a person takes methadone as the sub-
stitute addicted drug it makes him a good
member of society again. He can hold a job.
All the defects that a person experiences as
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a result of taking heroin disappear under
methadone. The person does not know the
reason for this. It is said that methadone is to
the addict—I think this is the gist of it
—what insulin is to the diabetic. We do not
throw people in jail because they have dia-
betes. They are sick; therefore they are treat-
ed with a drug which is called insulin. Our
suggestion is that the addict is also sick and
he is being treated with the addicted drug
methadone, which to him is what insulin is
to the diabetic.

The Chairman: Mr. Klein, would you be
good enough to leave that copy with us?

Mr. Klein: Yes, I will.

The Chairman: It will be filed as an exhibit.
Is that agreed?

Some hon. Members: Agreed.

Mr. Klein: If we continue to send people to
clinics so they can be dealt with, I think the
persons in charge of those clinics will then
have first-hand information on what to do
about these addicts. They will learn more
about what to do with them.

I also wish to speak about the families of
addicts. These really are the people who
suffer most. They are bled dry by the addict;
they love the person who has the addiction
and they will do anything they can for them.
Their situation is even more hopeless than
the addict because, as I have said before, at
least the addict goes on a “trip”, but the
family stays home. If you throw a person in
jail he becomes a criminal in people’s eyes
and a stigma is attached to the whole family.
I believe that the future of medicine does not
lie in psychiatry or in corrective surgery; I
think the future lies in what we might call
corrective chemistry.

A very interesting book has been written
by a Dr. Donald Louria entitled “Nightmare
Drugs”. He is associate professor of medicine
at Cornell University; associate physician at
Bellevue Hospital; Chairman of the Narcotics
Subcommittee of New York City and Chair-
man of the New York State Council on Drug
Addiction. Incidentally, we have been in
touch with him and he would also be very
pleased to come before this committee.

I would like to read a few paragraphs
from this book where the matter of civil
commitment of drug addicts is mentioned. It
states as follows:

Civil commitment consists of remand-
ing an addict to a hospital or rehabilita-
tion centre instead of jail, in the belief
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that jail is no cure for addiction. There
are several forms of civil commitment
used by various states.

First, as in California, addicts who are
arrested and convicted of crimes includ-
ing some felonies, may be sentenced but
are referred after conviction to a special
authority to be considered for commit-
ment to a “rehabilitation” centre.

Second, as in the State of New York,
under the provisions set forth in the
Metcalf-Volker Act of 1962, the arrested
addict could elect civil commitment in
lieu of trial if he was not accused of
selling narcotics or of certain felonies.

In other words, if an accused is brought
before a judge in New York State and if he
appears merely as an addict and not a push-
er, or some other particular offence, and sim-
ply where he is committed as a result of his
being addicted to drugs, he can say to the
judge, “I want a civil commitment in this
case. T will follow the medical prescription of
the institution to which I am committed.”
After being committed, he could be confined
for as long as a year or more for the purpose
of taking this treatment. The writer then
states:

Third, an addict wanting to be cured
may sign himself into a program. In
some states he can leave the program
whenever he wishes if the entrance was
voluntary; in others, it is mandatory.to
complete the prescribed minimum period
specified by the program even if the
commitment was voluntary.

Fourth, in some states the civil com-
mitment of an addict may be initiated !oy
relatives, those with whom the addict
lives, or certain public health officials,
even if no crime has been committed. In
New York State this has recently been
broadened so that virtually anyone can
initiate civil commitment proceedings

against an addict.

I mention these things simply because 1
believe that we are entering an era where we
are beginning to recognize, Or have recog-
nized for some time, that we must treat them
as sick people and not as criminals.

Mr. Chairman, I would be very happy to
file this as well if you would like me to do s0-

The Chairman: Is it agreed that this may
be filed as an exhibit?

Some hon. Members: Agreed.
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Mr. Klein: Mr. Chairman, you referred to
certain individuals who might be interested
in appearing before this Committee, I may
say that I have or the secretary in my office
has spoken to the following persons, and I
would like to report to you their names and
comment on their availability to appear
before this Committee. Dr. Peter Roper,
President of the John Howard Society, who
resides in Montreal has indicated that if this
Committee would send him an invita-
tion to appear he would be very happy to do
SO.

Mr. Scott (Danforth): What would be the
nature of his presentation? Would he deal
with that Society’s attempt to rehabilitate
these people?

Mr. Klein: I would imagine so. I merely
indicated to him the subject matter of the
Bill and he indicated what appeared to me to
be a strong feeling in favour of coming
before this Committee. Miss Isobel McNeill,
who is in charge of special research projects
of the Alcoholism and Drug Addiction Re-
search Foundation of Toronto, stated that
she will come. Dr. Gregory Fraser, the clini-
cal director of the outpatient division of the
Alcoholism and Drug Addiction Research
Foundation in Toronto, also indicated that he
would be very pleased to appear. Dr. Vincent
P. Dole of New York City, who is connected
with the Rockefeller Institute, stated that he
did not know whether he could or would
appear but he would send us his comments
on the Bill.

Miss Gertrude Samuels, a staff writer on
the New York Times magazine section, has
indicated ‘that she will come. Dr. J. Naiman,
a psychiatrist at the Jewish General Hospital
in Montreal whom I understand, wants to
initiate a program or has initiated a program
of this nature at the Jewish General Hospital
in Montreal, has indicated that he would like
to come. Dr. B. Cormier, an associate profes-
sor at the McGill University Clinic of Foren-
sic Psychiatry, stated that he will come.

I do not know if he is treating patients or
whether he is somehow or other associated
with them, but I believe he has something to
do with the treatment of prisoners in the
penitentiaries who are incarcerated because
of drug addiction. I may not be right in that.
Dr. Donald Louria, the person who wrote this
book, an extract of which is now filed as an
exhibit, and as I stated he is the associate
professor of medicine at Cornell University
Medical College and Chairman of the Narcot-
jes Subcommittee of the New York City
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Medical Society and Chairman of the New
York State Council on Drug Addiction, has
stated that he will come. I might mention he
stated that he would like to time his appear-
ance some time towards the end of Novem-
ber. Mr. Chairman, you might take note of
that. These are the people who have indicat-
ed their wish to appear before this Commit-
tee.

I might also add that when this Bill was
presented I received a letter from the
Canadian Mental Health Association stating
that they would like to support this Bill, and
they asked me for suggestions concerning the
manner. in which they could support it. I
hope that Dr. Griffin or some other member
of that organization will come before this
Committee, if the Committee agrees with this
suggestion.

Mr. Chairman, I would like to conclude by
putting forward certain suggestions to the
Committee. One of the suggestions I would
like to make is that the Committee split itself
up into subcommittees of three or five mem-
bers and go out into the country and hold
hearings at the universities or in the high
schools and speak to these people and see
what can be done about this matter. For
example, I think the Commitfee should visit
the Alcoholism and Drug Addiction Research
Foundation in Toronto. I think the Commit-
tee should visit some of the psychiatric wards
and drug addiction wards in the penitentiar-
ies. I also think, although I do not know how
this Committee can do it—it could recom-
mend it, in any event—that children should
visit these centres because there is nothing
that would impress children more than the
sight of persons who have reached the bot-
tom as drug addicts and to see what happens
to people when they become ‘addicted. They
ought to see it, not be told about it. Seeing it
may have a traumatic effect on some, but I
think it would be worth it to them to go to
these centres and see the depths to which a
human being can sink when addicted to
drugs.

e (11.45 am.)

Finally, after this Committee has had the
opportunity of hearing some of the witnesses
I am certain that it is going to be impressed
by them, as I have been by those with whom
I have spoken. I am not suggesting that I am
not impressed with the others, but I did not
speak with them all.

This is a very serious problem. I respect-
fully submit that the public of Canada would
be very grateful to this Committee if it
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would, in fact, examine this subject and
make such recommendations as it sees fit.

Thank you for being so courteous in hear-
ing me this morning.

The Chairman: Thank you very much, Mr.
Klein. Mr. Klein has suggested various wit-
nesses who might be available and willing to
appear before this Committee and about
visiting different groups or organizations who
are dealing with this subject. Perhaps that
might be referred to the Steering Committee
for study and consideration and recommen-
dation back to the main Committee subject,
of course, to anything that any member of
the Committee would like to say about it
now.

Mr. Scott (Danforth): I think that is a good
idea, and I so move.

An hon. Member: I second the motion.

The Chairman: Then it is agreed?
Motion agreed to.

The Chairman: Mr. Klein, we are now at
the stage of our proceedings when members
are going to question you.

First on my list is Mr. Pugh; then Mr.
Woolliams and Mr. Tolmie.

Mr. Pugh: Mr. Chairman, I certainly com-
mend Mr. Klein for bringing forward this
Bill, the whole purpose of which is rehabili-
tation of drug addicts of whatever type. Our
best evidence will come from witnesses we
call before the Committee. Personally I like
to see witnesses.

I would ask you now, sir,
explanatory notes where you say:

Developments in the fields of medicine
and psychiatry tend to establish that
drug addiction, when it occurs, results
from some type of mental illness or
disorder.

about your

That is a very broad statement. Probably the
witnesses whom we are going to call will be
able to cover it thoroughly before we think
about going elsewhere.

As a result of having witnesses we can prob=
ably settle in our own minds just such ques-
tions as the one contained in your broad
statement that addiction results from some
type of mental illness or disorder; and,
secondly, that in the field of medical research
and from actual case histories we can
determine a percentage of cures and whether
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what you suggest in the way of rehabilitation
would be a good thing.

As you were speaking I had a number of
questions on incarceration, non-publication
and the like, but I feel that if we hear these
witnesses then probably many of the ques-
tions that we have in mind may well be
answered. That is all I have to say at the
moment, Mr. Chairman.

Mr. Klein: I agree with you completely. As
I said at the outset, the people who will come
before this Committee are far more capable
than I of discussing the facts with you. I do
not pretend to have the kind of knowledge
necessary for this Committee to ma}ce any
decisions upon. That is why these witnesses
should be called. I quite agree with you.

Mr. Pugh: With all due deference to the
press, I think we should get the best evidence
by calling these people rather than someone
like Miss Samuels who is a staffer and who,
naturally, is going to make a good article out
of this subject. She has probably seen and
interviewed a number of witnesses herself,
but I rather feel that we should get the
evidence from competent witnesses, from
Canada, if possible.

Mr. Klein: Yes. I merely presented these
names with the object of indicating an area
in which information could be obtained.
Relative to one of the questions you raised it
is interesting to note that one of the hfzad-
lines in this article in the New York Times
is, “How long will they take me‘thadc’)ne?
and the answer is “Maybe for a lifetime.’

Mr. Pugh: I noticed that one gf tpe otber
headings in the article was «pighting Fire
with Fire.”

Mr. Klein: Yes.

Mr. Pugh: That is all I have to sa
time, Mr. Chairman.

The Chairman: Mr. Woolliams,
next,

y at this

you are

Mr. Woolliams: I would like to join with
Mr. Pugh in congratulating Mr. Klein on his
presentation of a Very thoughtful prief. It
deals with what is probably one of the most
serious problems facing the youth of today,
particularly the use of marijuana ar?d wIllat
goes on afterwards. I may be rather Jump1.ng
the gun relative to the Bill itself, but I wish
to bring to your attention something about
which although I may be influenced the
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opposite way eventually, I have pretty well
made up my mind. I have read subclauses (a)
and (b) of clause 2, but it is (o that really
concerns me. I do not believe that the medi-
cal and psychiatric evidence called will assist
us in this. It says:

(c) it shall be within the discretion of
the Judge or Magistrate before whom
the drug addict is appearing to decide
whether the charge already laid against
him shall be proceeded with.

I have always taken the position—and you
peing a lawyer will, I think, agree with
me—that whatever kind of protection you
may have your rights flow from the law,
not people. Let us consider the giving of that
kind of discretion to a judge or magistrate.
Perhaps I am being a bit unkind to both this
morning, but they are not trained in this
field; in fact, many articles are appearing
today in jurisprudence that suggest that
judges have special training or at least have
some assistance from experts, when they are
passing sentence on any crime under the
Code. They do not have special training.
They are lawyers appointed from offices.
Sometimes they are corporation lawyers with
no experience in the field of criminal law.
Naturally, with their background and train-
ing in law school, finally they become
experienced on the bench, just as a lawyer
gains experience in his office, but, to come to
grips with this, to give a judge or a magis-
trate the discretion in whether a charge
should be proceeded with does not, I think,
solve the problem. That is my first thought.

1t may be that examination of the drug
and narcotics act in the Criminal Code would
indicate changes should be made. I had the
experience this summer of defending three
university students in a case involving
marijuana. It is rather shocking that the
courts of appeal in the various provinces
have so differed in this regard the judges
have pretty well taken the position now that
they cannot fine in lieu of imprisonment;
they have to pass some form of sentence;
they can imprison and fine.

Now, the Court of British Columbia disa-
grees with that, but the Court of Alberta
takes the opposite view. In order to get
around the very serious situation of these
high school students from another country
who had been found smoking marijuana at
Banff the judge incarcerated them for one
day and fined them $500. The sentence was
passed at 3.30 in the afternoon, so in fact
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they never had to serve that time. I use this
as an illustration because it may be that the
penalty provisions of the Narcotic Control
Act require some change. To have a magis-
trate able, under the law, to direct that it is a
case for rehabilitation, or that a person go to
a hospital, or to a medical centre where he is
going to be cured, instead of being incar-
cerated and called a criminal, I would go
along with, but I do not agree that a judge or
a magistrate should have the power of decid-
ing whether or not a charge should be pro-
ceeded with.

First of all, I do not think they are suffi-
ciently skilled in the field, and, secondly,
human nature being what it is, I feel that the
protection of the liberty of the individual
should still flow from the law, not people.
That kind of discretion, whether it be minis-
terial or judicial, always gives me concern.

My second thought deals with your sugges-
tion that M.P.’s might cross the country and
visit universities for observation purposes.
There is a limit to that. I have sat as a
member of Parliament both on the govern-
ment and opposition sides. Many of us are
members of several committees and have
particular jobs to do from day to day in the
House. There has been some criticism—and
perhaps all of us should take a look at our
own records—on absenteeism. We cannot do
our jobs in the House of Commons if we are
absent for lengthy periods. It might be done
at a time when the House is adjourned, but
this would mean that we would really have
no holiday at all. A member of Parliament
has to use the two-month adjournment of the
House to go about his constituency finding
out things which will affect his work in the
next session and what are the reactions of
the leaders of the community and of his
constituents. Many of us work harder when
the House is not sitting and are glad when
the House reconvenes so we can have a rest.

The fact is, I doubt whether we could
afford the time.

Mr. Klein:
moment?

Mr. Woolliams: Yes, certainly.

Mr. Klein: I agree with the last statement.
I am of the opinion that parliaments of
Canada in recent years have been legislating
too much.

May I interrupt for one

Mr. Woolliams: I am glad you agree with
me.
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Mr. Klein: I do.

Mr. Woolliams: That may be true. It is,
however, very difficult for members of Par-
liament, who have responsibilities to other
committees, to leave the House for a week or
ten days on a trip of this nature.

I think I agree with Mr. Pugh’s suggestion
that we call the witnesses first and do as
good a job as we can in committee.

I have one other thought or criticism. I
have never felt that one can cure anything
by hiding it. I know it is hard on the
individual. It may be a university student
who does not want his name to appear, or his
family may not want his name to appear
because they think their son is a swan, but I
do not think you ever cure anything by hid-
ing it. The publicity given to the subject
today in newspapers and periodicals has, I
think, somewhat motivated you in bringing
your Bill on this subject so forcibly and
thoughtfully before the Committee. As far as
I am concerned, I do not think we should say
the press should be excluded.

Mr. Klein: I am not suggesting that at all.
I am not suggesting that publicity ought not
be given to persons who are apprehended,
but that the names ought not to be published.
We do not allow the name of a minor to be
published because it will affect him in later
life. I am talking about students who might
innocently—although I do not want to use
the word “innocent”—be attracted to
marijuana, who might take it once and get
caught the one time they took it. If that
happens and their names are exposed in the
newspapers I think they are finished.

Mr. Woolliams: Yes, but do you know how
the three girls I defended reacted? They did
not worry about the trial, or what the pun-
ishment was, but what mother and father
and the wuniversity president would say,
because they were scholarship children.

Mr. Klein: Yes, of course.

Mr. Woolliams: So, to me it was no deter-
rent. That is what they were concerned
about.

Mr. Klein: Obviously it was not a deterrent
in the case of those three girls. We are going
into a different area when we are speaking
about that but I am in full agreement that
you have to expose but when you expose
beyond a certain limit it becomes promotion.

e (noon)

Mr. Woolliams: But then I do not have
control.



(i‘

-

October 31, 1967

Mr. Klein: You can put an article in t_he
paper, but it depends on how you put it in.
You might put it in with a splashing head-
line, or you might put it in as the New York
Times does without headlines. But you will
notice when a big headline is splashed across
a newspaper that a person went haywire In
Texas and shot eight people from a tower,
somehow or other two weeks later it happens
in New York or in some other place. So,
there must be a balance between exposure
and the danger of promotion.

Mr. Woolliams: Well, those
thoughts. Thank you, Mr. Chairman.

The Chairman: Have you a supplementary
question, Mr. Pugh?

Mr. Pugh: I will hold it.

Mr. Tolmie: Mr. Chairman, like the other
members of the Committee I congratulate
Mr. Klein on his Bill. However, I do feel that
if we are going to gain anything from the
Bill we have to restrict it to the actual intent
of -the Bill.: I do, not think .we, can get
launched into an investigation of drug add_1c-
tion in a general sense. I would have to give
this idea of crossing the country as M.P.s
investigating drug research centres and SO
forth a lot of thought before I would agree
with it. I think we can achieve something
here if we restrict ourselves to the purpose of
the Bill as indicated in the explangtox:y notes._

The purpose of this Bill—and it is a nar
row purpose, really, and thls' is the only v&;}al}e'
that we can gain anything—Is to removed :
stigma of a criminal conviction attache . o
drug addiction. This is the gist of the en'fu‘e
Bill. I agree with this completely: that 1 ha
person is a true addict then, o_f course, e
should not be treated as a criminal. It is
beyond his control, there 18 no 1r}ten‘glo{1,
there is no criminal intent, and I think 1t.;s
outdated. Whether this Bill will achxew‘ec i 3
purpose, I am not too sure. As I under;{ in;n
the explanation and remarks of Mr. dd‘ets
there actually would be two types of a lc't 4
There is one who is charged with a definite
offence and therefore would have to appea:ir
before a criminal court and be sente_nceto,
and perhaps also be given an opportu}rlnty >
have some type of treatment. 'I.‘he.n t erte 2
the other type of addict—and this is the an
I think this Bill would deal thh—-whgblls 2 :
addict per se. He is crimina.lly reSpénil e g
the present time. In my opinion this ypte at
person should not come pefore the courf
all. He should come under sub-clause (@) or

are ey
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(b); that is, the proper authority, whatever
this might be, would investigate the case and
assign him to some type of institution where
he could get treatment. But sub-clause (c)
states:

it shall be within the discretion of the
Judge or Magistrate before whom a drug
addict is appearing to decide whether
the charge already laid against him shall
be proceeded with.

I think that in order to make this Bill
meaningful, sub-clause (c¢) should certainly
be clarified. I realize that most of these pri-
vate members’ bills give the subject matter
and they are subject to a lot of amendments.
But, if the purpose of the Bill is that an
addict should not be treated as a criminal—
and I believe this to be a good purpose—then
I think Mr. Klein would agree with me that
the actual wording of sub-clause (¢) should
be changed. It should be so changed that
anyone charged with drug addiction does not
come before a magistrate or does not come
before a criminal court.

This is the person we are trying to protect.
We are trying to protect this person from the
ignominy and the shame of a criminal record.
I understand that in most cases it is not
within his strength or his purpose to be able
to avoid his condition and therefore it is not
criminal. If this can be done, I think this Bill
has a lot of merit. The only real point I want
to make is that I do not think we should get
involved in a general discussion on drug
addiction and go off at a tangent. If we stick
to the purpose of this Bill, and the evidence
brought forth should be restricted to this,
then I think we are actually accomplishing
something. I would like your comment, Mr.
Klein, on my plea to restrict it to a narrow
sense of the criminal aspect without dragging
in so many other ramifications.

Mr. Klein: First, I would like to say, Mr.
Tolmie, that I do not consider this Bill a
literary masterpiece and did not intend it to
be one. It would make very little difference
to me, if this Committee would come to the
conclusion that it comes to, whether it uses
the text of this Bill or not. I am not interest-
ed in the text of the Bill. I am interested
only in our agreement that the addict is ne
longer a criminal but a sick person. That
would be good enough for me. I am not
interested in whether this Bill is adopted as
it is.

Secondly, as I understand it, the Bill itself
is not submitted to this Committee but the
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subject matter of the Bill is. I think that in
discussing the Bill and in discussing the
question of drug addiction perhaps it was
remiss on my part not to have included in
the Bill that we ought to be dealing not only
with what to do about the addict when he is
already one but what to do with a person
before he becomes one, which is perhaps
even more important. So, I think that in
dealing with it when you have before this
Committee men of the calibre which I have
suggested, it would be worthwhile to spend
the few minutes that it might take to elicit
from them what they think ought to be done
or what could be done to avoid addiction.
That is all. That is my view.

Mr. Tolmie: Just one last remark. I know
what you are driving at, Mr. Klein, and
again I say that the idea in this Bill is good
and I think a witness can give us a lot of
very worthwhile information on general drug
addiction and preventative means. He also
should give us information on the feasibility
of not having this considered to be a criminal
offence. This is a Bill, the subject matter of
which is referred to us, and in order to have
a concrete recommendation which perhaps
eventually will result in legislation, I feel
that the emphasis should be on the criminal
aspect of this Bill. The rest is gratuitous; it is
good. But if we are going to achieve some-
thing, I think most of the evidence should be
directed to the substance of the Bill, which is
the criminal aspect.

Mr. Pugh: I would like to ask a question,
Mr. Tolmie. On this matter of magistrate and
judge, we are talking about drug addicts.
Who is going to decide whether this man is a
drug addict? Surely you would have to have
witnesses. Surely the man is entitled to a
defence and an adjudication before somebody
says: “You are going to be incarcerated in
some form or other for rehabilitation.” On
the sworn statement of two or three people
you just cannot incarcerate a man.

Mr. Tolmie: This is not my point at all, Mr.
Pugh. My point is simply this. If we come to
the conclusion that drug addiction per se
without any offence is not a criminal offence
then this person should not be charged at
all. If this person through investigation is
found to be in such condition then he is
given any available treatment. I am distin-
guishing between the drug addict who has
committed an offence and who definitely has
to come before some type of criminal court
and the drug addict who now can be charged
for addiction itself. This is wrong because it
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is not a criminal offence, and he should not
even be charged. He should be investigated
by a proper authority to determine his
degree of addiction and to be given the
necessary treatment +to eliminate it if
possible.

Mr. Woolliams: Do you think that posses-
sion is now considered a major crime?

Mr. Tolmie: Possession of drugs?
Mr. Woolliams: Yes.
Mr. Tolmie: Not necessarily, no.

Mr. Pugh: What about association? Here is
a party. There are twenty kids there. They
are charged. They are there. We had a case
this summer, Mr. Woolliams on this very point
where a young girl was in a room and she
was charged. She had never ever smoked or
done anything at all. She got off eventually
but she had to go through the process, the
criminal process. How would you treat a case
like that?

Mr. Tolmie: I am not cognizant of the
actual details of the law with respect to this
but if the law states that one associated with
drug users can be charged then one should
be charged. I am talking about the confirmed
addict who comes up before the courts regu-
larly and is convicted. This is the type of
person that should not have to come up
before the courts because it is a disease. It is
not a crime. That is my distinction.

An hon. Member: And first offenders
should go to jail?

Mr. Tolmie: No. I say this is the law now.
They do not necessarily have to be drug
addicts if it is a first offence.

Mr. Forest: Since your purpose is to bring
the subject matter before the Committee
there seems to be no special reason why you
presented this Bill instead of amendments to
the Criminal Code or to the Food and Drugs
Act. Is there any special reason?

Mr. Klein: There is no provision that could
adequately be amended in the Criminal Code
and the reason it was brought in this fashion
is that I do not think that we should amend,
at least at this stage, the Narcotic Control Act
or the Food and Drugs Act with respect to
this. I think we are in a period when we have
to be rigid about drugs and participation in
the taking of drugs. Again I repeat that in
my view we have to be rigid even on the
question of marijuana at this stage. I do not
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know what the future of marijuana will be.
But, at this stage, I think we have to be rigid
about it.

Mr. Woolliams: But do you not think we g0
through a phase? At one period in university
in my time if you could eat twenty goldfish it
was quite a feat.

An hon. Member: What was that?

Mr. Woolliams: Goldfish; they used to
swallow goldfish.

Mr. Klein: Except that there are fewer
consequences in swallowing goldfish than
there are in smoking weeds.

Mr. Woolliams: Oh, I know; but it is a
phase we are going through.

Mr. Klein: It may well be. I would hope so.

Mr. Forest: When you say, in subclause (@)
“hy the proper authority to the Attorney
Gloteral /> what. 8¢ "you " moear by “the
proper authority”? Would that be the Crown
or who would that be?

Mr. Klein: What paragraph are you talking
about?

Mr. Forest: Subclause (a).

Mr, Klein: The proper authority would be
the judge before whom he is pbrought or the
magistrate before whom he is brought
because this Bill, as I stated at the outset,
envisions that the whole thing will begin
with the fact that the person has been
apprehended. Once he has been apprehended
what we want to do is to avoid a criminal
conviction and incarceration. It starts when
the man is arrested. You may feel th_at we
should go into the areas of civil commitment
as they do in New vork State but I th1.nk
that would be a constitutional question
because I do not think Parliament could leg-
islate with respect to civil commitment. Only
the provinces can legislat: i '
ment. I may be wrong on that but I think
that it is a constitutional problem.

Mr. Forest: What about facilities for pro-
viding for confinement to a clinic? I under-
stand that in a big city it would not be too
much of a problem but what about the small-

er cities?
Mr. Klein: If we can provide jails we can
provide clinics. I have been told by @ doctor

whom I spoke 10 yesterday—1 do not want to
Mmention his name becauseé 1 do not know
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whether he would want his name mentioned
but he is attached to the Allan Memorial
Institute of the Royal Victoria Hospital of
Montreal—that there " are facilities for
confinement.

Mzr. Forest: There are or are not?

Mr. Klein: There are. And when you say:
«\What about the big centres? If a person is
convicted of drug addiction in a small centre
he is sent to a jail in a large centre. So, if he
can be sent to jail in a large centre he can be
sent to a clinic in a large centre.

e (12.15 p.m.)

The Chairman: We are going to have evi-
dence on that.

Mr. Klein: Yes.

Mr. Scott (Danforth): Mr. Chairman, like
everybody else, I am not really just que:stion-
ing Mr. Klein. Because of the importance of
the subject I think most of the members are
giving their views on how the Committee
might proceed and the type of investigation
it may undertake.

1 agree with everyone who has
congratulated our distinguished colleague for
bringing this matter before us; it is a very
serious and amazingly complex problem. I
say first of all, with all kindess, that I think
this Bill is a gross oversimplification of an
attempt to solve it. It is well-meaning and
well-brought forward but mainly it grossly
oversimplifies the fact. I would hate to see
any reports going out of this Committee
indicating to the public that there is some
magic solution, whether it be methadone or
some other thing that may be available.

vour Bill refers to drug addicti
addiction here is not defined. Ml;m'stx?;;ﬁ
have indicated that the first time a person
takes a shot of heroin he is an addict—right
away.

You will recall the Royal Commissi
Crime that we had in Ontario arﬁlﬁgnes;f
dence that came to us from the United
States—and our colleagues in the American
Congress have done a lot of work in this
field. This whole industry is controlled b
enormously well-financed and well-organizeg
international syndicates and they are turnin
out addicts like sausage factories. They eveﬁ
have infiltrated our schools. I was shocked to
find on the weekend that certain forms of
this are available in the schools my own
children attend. I think it is dangerous to
suggest that there is any easy or simple
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answer. I want to put the opposite case to
that made by Mr. Tolmie.

I think if we are going to do a real job on
this we should try to get broader terms of
reference. But if we do not have the broad
terms of reference required, even though our
Committee may not come up with an answer
it can do as many other committees have
done, a tremendous job in public education. I
agree with Mr. Woolliams that while we
want to treat these people we must try to get
into the area of the pushers—the people who
make drug addicts of young children. All the
articles we read are very disturbing. People
are not taking this stuff because they are
mentally ill. They start on these minor drugs
for thrill purposes. They are not mentally
disordered people. The medical evidence is
that once they get on the minor drugs they
want greater thrills and they graduate into
heroin, L.SD, and the more dangerous one
lately, the sniffing of airplane glue.

Mr. Klein: That is why marijuana in itself
is dangerous.

Mr. Scott (Danforth): But we have one of
the chief medical people in the American
government saying that the use of marijuana
is no more dangerous than the excessive use
of alcohol. In your Bill you make a basic
assumption which I think is completely
incorrect, that drug addiction is a mental
illness or a disorder.

Mr, Klein: I think the distinction is that
once he is addicted he is mentally ill.

Mr. Scott (Danforth): Not at all.

Mr. Klein: It is the fact that he is hooked.
You are not hooked, a sane person is not
hooked, but once a person is hooked, to use
the vernacular, he is sick. Whether he is
mentally ill or physically ill, he is sick.

Mr. Scott (Danforth): I cannot agree with
you. I think your basic assumption is danger-
ous. I know some doctors who are drug
addicts but they are perfectly competent,
intelligent men. They carry on a practice.
They are not mentally ill in the sense that
you suggest here, where they can go to a
clinie. You see, we just do not know enough
about the whole problem of drug addiction.
That is why I think it is fallacious to say:
“Let us confine ourselves to the Bill.” We are
glad to have the Bill because it brings the
whole matter before us. However, I think we
should try, if we are going to make a serious
attempt at it and not just a superficial run-
through, to get staff, as we did in the prices
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committee, that we should get expert help,
and that we should get in the law enforce-
ment agencies. If we could smuggle him in
quietly I would like to have Bob Kennedy
appear before the Committee. He presented a
tremendous brief when he was Attorney
General of the United States on the whole
problem of organized drugs, the way they
infiltrate society, corrupt justice and every-
thing else.

We are at the far end of the sausage facto-
ry, as I say, with this Bill. They are being
churned out and we want to send them all to
clinics. The fact that there are no clinics and
there are no trained staff and no money may
be immaterial. I assume, Mr. Chairman, that
it might be wise for the Committee to consid-
er the whole area of investigation that we
want to undertake and its limitations before
we proceed too far because there have been
interesting experiments in Great Britain with
an entirely different technique to the one you
suggest. Other countries have tried to deal
with this whole problem of drug addiction. I
think this is a two-fold matter. It is not just
a matter of treating people. For example,
some young people today consider the taking
of these minor drugs almost a badge of
honour in their particular group.

Mr. Klein: And they do not want it sug-
gested that they are squares.

Mr. Scott (Danforth): I do not know why
they do it. As I say, I do not know myself.

Mr. Woolliams: That is really what I
meant of course. It was said in somewhat of
a jocular manner. However, it is a phase,
somewhat of a phase.

Mr. Scoit (Danforth): No, I do not agree
with that, Mr. Woolliams. I do not think that
a single social agency in Canada would sup-
port your view. This problem is going to
become increasingly difficult and increasingly
dangerous among not only the young people
but the general population as a whole. We
have to try to determine—whether we can do
so or would have the authority so to do is
another matter—the extent and the cause of
this, if we can, by bringing in experts. I am
not sure whether we would be able to do that
completely but there is an enormous amount
of material available.

Finally, I think that we should be permit-
ted to get into the areas of dealing with the
pushers—the people who distribute it, and
the need for tremendously increased penal-
ties and law enforcement against this type of
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individual. I think an all-embracive study
would be far more useful because we are not
going to find a quick or an easy answer to
something like this.

Mr. Chairman, I hope that the Steering
Committee will take under advisement the
comments that have been made this morning
and others that will be made and perhaps
give some consideration to a report back to
the House dealing with how far we can go
and how serious we want to be. Dealing with
this Bill alone would be a very superficial
and oversimplification of an extremely dan-
gerous and complex problem. I do not say
that with any unkindness to the witness
because if it had not been for you we would
not have had the subject brought before us.

Mr. Klein: I think I covered it in my
remarks, as you did, and suggested that you
do the very thing that you are suggesting.

Mr. Scott (Danforth): But I just wanted to
put the opposite case to the Committee.

The Chairman: Mr. Scott are you finished?

Mr. Scoit (Danforth): Yes, I am. Thank
you, Mr. Chairman.

Mr. Tolmie: What you said in reference to
my position was not the case at all, Mr. Scott.
I simply stated that the subject matter of
this Bill relates to the criminal aspect and,
as such, our remarks at this particular time
should be so directed. If we become involved
in the general ramifications of drug addiction
we are not even going to deal with this Bill
properly. I quite agree that we, as a Commit-
tee, should study the entire field of drug
addiction but we should have a proper refer-
ence before us. That is my position.

Mr. Scott (Danforth): Then I will withdraw
the phrase “opposite case.”

Mr. Tolmie: Thank you.

Mr. MacEwan: I am glad Mr. Klein
brought this Bill forward because it is a very
vital and important matter in this country
today. Although this Committee has a great
responsibility, T think this Bill limits our
scope. I hope the Steering Committee will
take up this matter immediately and if there
is any way—if they decide there is I hope
they will refer it pback to the Committee—to
widen our terms of reference into this matter,
by all means let us do so. I do not know
about going about the country and so on. I
think we should start from home base first
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and then, if we decide later on to carry out
enquiries at various centres, we can do so.

Mr. Chairman, I thirk this matter should
be gone into immediately by the Steering
Committee, having regard to the remarks
made, and then we can start from there. If
we have to widen the terms of reference
perhaps we can do that.

I have a very short question. Mr. Klein, 1
wondered why you did not bring the intent.
of this Bill forward by way of an amendment
to the Criminal Code because after all there
are criminal aspects and so on. It seems to
me there have been quite a few separate bills
brought forward. We have so many that we
will never keep up with them. Did you con-
sider it by way of an amendment to the
Criminal Code?

Mr. Klein: Yes, but I came to a certain
conclusion. Of course the Committee may
come to a different conclusion altogether. As
I said before, I am not interested in whether
the conclusion is mine, yours or anybody’s as
long as we come to one. My intention was
merely to bring this matter before this Com-
mittee. I repeat again, actually you are not
dealing with a bill any more. You are not
even dealing with this Bill. What you are
dealing with is the subject matter of this Bill.
So I think you have as wide a reference as
you can have when dealing with the subject
matter of this Bill. If you come to the conclu-
sion that you want to recommend an amend-
ment to the Criminal Code, then of course
that is fine.

Mr. MacEwan: Mr. Chairman, I think our
subject matter should include the relevant
sections of the Criminal Code because they
are important, having to do with the laws of
evidence and so on. Perhaps we could consid-
er that. Mr. Chairman, that is all I have to

say.
(Translation)

Mr. Goyer: Mr. Chairman, the problem of
drugs is not a new one; in Syria, they have
been growing drug-producing plants for five
thousand years. Various political groups have
been responsible for the transportation of
drugs from one country to another.

This was the case with Britain, for exam-
ple. After the invasion of China, Britain
introduced drugs into China and began to
corrupt the Chinese people, who, today, are
reacting strongly against this problem of
drugs. |
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During the recent war between Israel and
the Middle Eastern countries, Israel discov-
ered enormous caches of drugs in the desert
and today finds herself faced with the great
problem of halting the traffic in drugs within
her own borders. These drugs were being
transported through parts of her territory
which formerly belonged to Egypt. Israel
gave us the example of a modern couniry
which, in an environment where drugs are
very common, has succeeded in combatting
this scourge, the drug traffic, by education
within her own frontiers.

I feel that this is where our efforts should
be directed. A political society must establish
priorities. I do not feel that priority should
be given at this time to the treatment of drug
addicts because our society is not organized
to do so in a fruly effective manner. I feel
that our political society should instead
attempt to locate those responsible for the
traffic and distribution of drugs, and should
try to educate the people on the evils of drug.

If young people today are taking up drugs
or similar substances, this is surely a social
problem, it is not simply a physical disease
and I feel that to try and regard the drug
problem as a physical disease is, in short, a
waste of time. It is never a waste of time to
treat people who are sick, but in a sense it is,
because you do not go to the root of the
problem.

e (12.30 p.m.)

First of all, I would prefer that we study
the bill according to this order of priority:
first, we determine what is presently being
done to prevent the entry of drugs on the
Canadian market, what is being done to trace
the people who are distributing drugs in
Canada, and what is being done to educate
young people to the evils of drugs. Then, we
could study the treatment to be given to
those who are brought before our courts. I
would be very happy to see our prisons used
as hospitals now, since there are several
categories of criminals who are suffering
from mental disorders. That is a problem
which is, I feel, financially insurmountable,
considering Canada’s capacity for production.
Hence, we should hear testimony, if possible,
I do not know whether there are any legal
problems involved here) from representatives
of the RCMP, which is responsible for the
application of our laws in this field. We
should also hear testimony from representa-
tives of the Department of Justice to find out
whether there is any educational campaign
going on in Canada. We should also hear
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from the representatives of the provinces.
Although this may create a constitutional
problem, we should still hear the testimony
of the representatives of the provinces, in
order to learn whether our schools are doing
anything to try and halt the growing use of
drugs. Drugs today are not simply causing
physical or mental, disease in individuals, but
in our entire society. It is time that we woke
up to the problem. Young people are taking
up drugs and similar substances. What are
we doing to stop that? How do the distrib-
utors proceed to create a market for drugs
and similar products? That is something
which I would like to know. I find that point
of great interest.

(English)

The Chairman: That is all very interesting
but my own particular point of view is that
if, as a result of the efforts of this Committee,
we can even come to the conclusion that a
person who is a drug addict, and I mean a
drug addict in the full sense of the word,
totally incapable of controlling himself, if he
wants to he can restore himself to normal
living by taking that particular drug, we
have done a whole lot. I think that is really
what you have in mind, is it not, Mr. Klein?
Of course, all these other things are related
but this Committee is not so constituted that
we could possibly attempt to go into it on a
major scale. That is for a special committee
which will be set up for that very purpose. I
think we can do a great deal, and when we
hear competent medical witnesses we will
then be able to make up our minds on what
we as a Committee can recommend which
would be beneficial.

Mr. Scott (Danforth): May I ask a ques-
tion? Is it not possible for us to go beyond
the general reference of the Bill?

The Chairman: I do not think that is the
case, Mr. Scott, but I think there are limita-
tions to what we can expect to accomplish.
This Committee .has quite a few matters
referred to it and if we were to develop them
to their fullest extent or went into all the
ramifications of the subject matter this one
alone would take up 100 per cent of the
Committee’s time. There is no question about
that.

~ Mr. Pugh: Mr Chairman, this may be a
very important start.

The Chairman: That is what I feel.

.
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Mr. Scott (Danforth): Mr. Chairman, Vyill
you refer these comments to the Steering
Committee? It is obvious that there is a rath-
er broad consensus of opinion around this
table that a very thorough look should be
taken at this subject matter.

The Chairman: We will certainly get a
close-up view of the problem and a close-up
view of the method of helping drug addicts
to return to normal living. Where we g0 from
there I do not know, but if we can accom-
plish that much we have done a tremendous
job.

Before thanking you, Mr. Klein, I would
like to call to the attention of the Committee
that there will appear before us on Thursday
of this week at 11 o’clock from the Canadian
Association of Chiefs of Police Mr. E. A
Spearing, M.B.E., President, who is the Di-
rector of Investigation for the CNR at Mont-
real; Mr. Arthur J. Cookson, Chairman of t_he
Law Amendments Committee, Chief of Police
of the City of Regina and Mr. James P.
Mackey, Chairman of the Committee that
Submitted briefs to the Committee on Correc-

Justice and Legal Affairs

49

tions and who is also the Chief of Police of
Metropolitan Toronto.

At this time it might be appropriate to ask
for a mover and seconder of a motion that
reasonable living and travelling expenses be
paid to Messrs. E. A. Spearing, Arthur J.
Cookson and James P. Mackey, who have
been called to appear before this Committee
on November 2, 1967, in the matter of Bill
C-115, which is the Bill that has been spon-
sored by Mr. Tolmie relating to the expung-
ing of criminal records.

Mr. Woolliams: I do not know what you
mean by ‘“reasonable” these days, but I so
move.

Mr. Forest: I second the motion.
Motion agreed to.

The Chairman: Mr. Klein, I wish to thank
you on behalf of the Committee

Some hon. Members: Hear, hear.

The Chairman: You can see the great
interest that your subject matter has aroused
and we thank you for your presentation.
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MINUTES OF PROCEEDINGS

THURSDAY, November 2, 1967.
(5)

The Standing Committee on Justice and Legal Affairs met at 11.10 a.m.
this day. The Chairman, Mr. Cameron (High Park), presided.

Members present: Messrs. Aiken, Cameron (High Park), Cantin, Cho-

quette, Forest, Grafftey, Guay, MacEwan, McQuaid, Otto, Scott (Danforth),
Tolmie, Wahn—(13).

In attendance: From the Canadian Association of Chiefs of Police: Messrs.
E. A. S'oearing, M.B.E., President (Director of Investigation, Canadian National
Railways, Montreal, Que) James P. Mackey, Past President (Chief of Police,
Metropolitan Police, Toronto, Ont.) ; Arthur G. Cookson, Second Vice- President,
Chairman, Law Amendments Committee (Chief of Police, Regina, Sask),
D. N. Cassidy, Secretary-Treasurer (Ottawa, Ont.); Walter Boyle, Chairman

Crime Prevention and Juvenile Delinquency Committee (Chief of Pohce Town
of Mount Royal, Que.).

The Chairman referred to the Orders of Reference dated June 19 and 27,
1967 (see Ewidence).

The Committee proceeded to the consideration of the subject-matter of

Bill C-115, An Act to amend the Criminal Code (Destruction of Criminal
Records).

It was agreed to have the following documents made exhibits:

— Letter from Mr. W. T. McGrath, Executive Secretary, Canadian
Corrections Association, to the Honourable Guy Favreau, Minister

of Justice, dated November 4, 1964 (Ordinary Pardon). (Exhibit
C-115-1)

— Article “The Expungement of Adjudication Records of Juvenile and
Adult Offenders: A Problem of Status”, by Aidan R. Gough, in the

Washington University Law Quarterly, April, 1966. (Exhibit
C-115-2)

— Text of a resolution passed at the 108th Annual Session of the Synod
of the Diocese of Montreal, of the Anglican Church of Canada, on
April 19, 1967. (Exhibit C-115-3)

— Memorandum for the Parliamentary Committee considering legis-
lation relating to Criminal Records, submitted by Mr. H. L. Good-

win, Q.C., Crown Attorney for the County of Lincoln, Ontario, dated
April 20, 1967. (Exhibit C-115-4)

— Text of a resolution passed by The Corporation of the Borough of
East York on May 1, 1967. (Exhibit C-115-5)

— Letter from Mr. A. B. Whitelaw, President, The John Howard Soci-
ety of Canada, dated May 18, 1967. (Exhibit C-115-6)
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— Text of a resolution passed by The Canadian Bar Association at its
1967 Annual Meeting, dated September 9, 1967. (Exhibit C-115-7)

— Samples of bonding application forms. (Exhibit C-115-8)

The Chairman mentioned that the Members of the Committee had been
provided with a copy of the brochure Canada’s Parole System, by Mr. T.
George Street, Q.C., Chairman, National Parole Board.

The Chairman introduced Messrs. Spearing, Mackey, Cookson, Cassidy
and Boyle.

Mr. Spearing presented a brief on behalf of the Canadian Association of
Chiefs of Police.

It was agreed to have the statistical data attached to the brief printed as
an appendix to this day’s Minutes of Proceedings and Evidence. (see Appendix
B).

The representatives of the Canadian Association of Chiefs of Police were
questioned. They were thanked by the Chairman for their brief and their
appearance before the Committee.

At 1.10 p.m., the Committee adjourned to the call of the Chair.

Fernand Despatie,
Clerk of the Committee.



EVIDENCE
(Recorded by Electronic Apparatus)

The Chairman: Gentlemen, we have a quo-
Tum. The Order of Reference that we are
dealing with this morning relates to the sub-
Ject matter of Bill C-115, An Act to amend
the Criminal Code (Destruction of Criminal
Records) which was referred to this Commit-
tee to deal with, on June 19, 1967.

Mr. Scott (Danforth): I wonder if I could
ask a question? Has the Committee had an
Obportunity yet to consider the suggestions
on the drug matter?

*(11:10 am)

The Chairman: Not the Steering Commit-
tee, Mr. Scott, but the Clerk of the Commit-
tee and Mr. Klein, the sponsor of the Bill and

met yesterday. He gave us the list of people
Who he thought would be valuable to the
Committee and they have all been com-
Municated with. We hope to have a report of
Who will likely be witnesses by the end of

€ week or at the beginning of next week.

. Mr. Scott (Danforth): Will that report also
Include the discussions we had about the
Seope of the Committee hearings?

The Chairman: That I am going to take up
With the Steering Committee. The Clerk is
Just writing to the people who had been
Suggested as witnesses.

Mr. Scott
Chairman.

(Danforth): Thank you, Mr.

The Chairman: We have two or three who
We know now will come. I was going to
Suggest that the next meetings deal with the
Matter of bail bond before conviction on
Tuesday and Thursday and then the follow-
Ing week go right into the drug situation and
stick with it until we are through with it.

Mr. Scott Thank you, Mr.

(Danforth):
Chairman,

The Chairman: An Order of the House was
made on June 27, 1967:
That the Minutes of Proceedings and

the Evidence taken during the past Ses-
sion before the Standing Committee on

Justice and Legal Affairs in relation to
Bill C-192, An Act to amend the Crimi-
nal Code (Destruction of Criminal Rec-
ords), be referred to the Standing Com-
mittee on Justice and Legal Affairs and
become part of the records of that Com-
mittee when it 1is considering the
subject-matter of Bill C-115, An Act to
amend the Criminal Code (Destruction of
Criminal Records).

In other words, the evidence we took in
the previous session is available for use of
the Committee in dealing with this matter.

Now, before introducing our witnesses, we
have a number of documents that I trust the
Committee will agree to have filed as exhi-
bits. They consist of a letter from Mr. W. T.
McGrath, Executive Secretary of the Canadi-
an Corrections Association to the Honourable
Guy Favreau, Minister of Justice, dated
November 4, 1964, subject matter, ordinary
pardon.

An article entitled “The Expungement of
Adjudication Records of Juvenile and Adult
Offenders: A Problem of Status”, by Aidan
R. Gough, in the Washington University Law
Quarterly, April, 1966.

Text of a resolution passed at the 108th
Annual Session of the Synod of the Diocese
of Montreal of the Anglican Church of Cana-
da on April 19, 1967.

Memorandum for the Parliamentary Com-
mittee considering legislation relating to
Criminal Records, submitted by Mr. I. H.
Goodwin, Q.C., Crown Attorney for the Coun-
ty of Lincoln, Ontario, dated April 20, 1967.

Text of a Resolution passed by The Corpo-
ration of the Borough of East York on May 1
1967. ’

Letter from Mr. A, B. Whitelaw, President
of the John Howard Society of Canada, dated
May 18, 1967.

Text of a Resolution passed by The
Canadian Bar Association at its 1967 Annual
Meeting, dated September 9, 1967, and final-
ly, samples of bonding application forms as
discussed at the Committee’s meeting of April
18, 1967. I trust it is agreed that all these
should be filed as exhibits. Is it agreed?
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Some hon. Members: Agreed.

Mr. Scott (Danforth): What will happen to
them? Will they be printed, or what?

The Chairman: No, they will just be part
of the record and anybody who wants to
study them and those who are preparing the
Committee’s report will have the opportunity
of reading and studying them as well as any
other member of the Committee who wants
to read and study them. They will not be
printed as appendices.

Mr. Scott (Danforth): Yes.

‘The Chairman: And the Clerk has the
brochure entitled “Canada’s Parole System”
prepared by Mr. T. George Street, Q.C.,
Chairman of the National Parole Board and
that, I believe, has been distributed to the
members this morning.

e (11.15 am.)
An hon. Member: Yes.

The Chairman: That completes the formal
routine proceedings. It is now my privilege to
introduce to the Committee the distinguished
representatives from the Canadian Associa-
tion of Chiefs of Police who are with us this
morning. The gentleman to my immediate
right is Mr. E. A. Spearing, M.B.E., President
and Director of Investigations for the CNR
inn. Montreal. He is the President of the
organization. Mr. Arthur G. Cookson, Chair-
man of Law Amendments Committee and
Chief of Police of Regina. Stand up, Mr.
Cookson. Mr. James P. Mackey, Chairman of
the Committee that submitted brief to the
Committee on Corrections. He is the Chief of
Police of Metropolitan Toronto. Then we
have, in addition, Mr. W. Boyle, Chief of
Police, Town of Mount Royal and Mr. Donald
Cassidy, Secretary-Treasurer of the Canadian
Association of Chiefs of Police. These gentle-
men are our panel for today and I know we
welcome them sincerely. They are here in an
effort to assist the Committee in drawing a
report and making a recommendation to Par-
liament on the evidence that we have heard.
I believe you all have a copy of the brief
submitted by the Association and I am going
to call upon Mr. Spearing.

Mr. E. A. Spearing (President, Canadian
Association of Chiefs of Police): Mr. Chair-
man and members of the House of Commons,
as President of the Canadian Association of
Chiefs of Police I am pleased with the oppor-
tunity of submitting in behalf of that organi-
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zation the following brief in the hope it may
materially assist in some way the work and
conclusions of your Committee.
The Association was established
year 1905 and among its objectives are:
—The study of modern and progressive
practices in the prevention and detec-
tion of crime;
—The uniformity of police practices and
cooperation for the protection and secu-
rity of the people of Canada.

in the

The Association feels that the scope of the
Criminal Code has as its general and prime
purpose the protection of society as a whole.
It is appreciated that this embraces several
fields including the apprehension, punish-
ment and rehabilitation of criminals, each of
which has its place and value in the overall
basic purpose of the protection of society.
However, this basic purpose should not be
lost sight of in our zeal for the rehabilitation
of the criminal as now so often appears to be
the case. Release from detention does not
necessarily mean rehabilitation of the crimi-
nal. We believe the protection of society
through preventive deterrents and rehabilita-
tion should be the philosophy that governs
the correctional process.

Mr. Chairman, I should say at this point
mention should be made that the foregoing,
as well as some of that which follows in this
brief, was submitted earlier this year, in the
month of March, by this Association in
response to an invitation for briefs promul-
gated by the Canadian Committee on Correc-
tions and which in part dealt with the sub-
ject of criminal records. On this particular
question the Association replied, and I will
now quote:

The existence of a criminal record
does not restrict the reformation of a
criminal, It should be borne in mind that
the expunging of criminal records from
the official files will not expunge them
from the public records, newspapers, or
from the minds of men.

We are opposed to cancelling criminal
records based on a period of good
behaviour, alleged or otherwise. The
absence of a recent conviction may be
attributed to many things; absence from
Canada, illness, failure of detection or
imprisonment.

The expunging of criminal records
would present many problems in practi-
cal terms to the police to identify and
trace persons wanted and suspected of




November 2, 1967

crimes. The record is replete with cases
where wanted and suspected persons
have been identified, located and brought
to justice only through the existence of
criminal records.

With the many ramifications of organ-
ized and syndicated crime nationally and
internationally, and the easy movement
of criminals by high-speed aircraft,
doing away with criminal records after a
period without a known arrest would
seriously impede and complicate police
action. Many criminals are unknown to
the police in the locality in which they
operate and their identity only becomes
known through the exchange of criminal
intelligence, criminal records and infor-
mation or arrest. Canada’s relations with
the law enforcement agencies of other
countries and with Interpol would be
seriously impaired by expunging crimi-
nal records.

e (11.20 a.m.)

It is not wunusual for professional
criminals to live a life of crime without
arrest or conviction or to go many years
without being arrested. For all intents
and purposes it might appear to some
well-meaning persons that the criminal’s
so-called period of good behaviour indi-
cates he has reformed. This may not be
the case; for instance, a major Canadian
criminal, one who currently is actively
leadipg a life of crime, has not been
convicted since he was sentenced to
serve time in custody for the offence of
false pretences at Montreal, in the year
1931 and that was 36 years ago.

That, Mr. Chairman, concludes the brief
submitted by the Association to the Canadian
Committee on Corrections.

May I add at this time that the subject of
Bill C-115 was brought before the Plenary
Session of the Canadian Association of Chiefs
of Police Annual Conference at Moncton,
New Brunswick, in September 1967 and a
resolution passed at that time authorized the
executive to study this Bill and make what-
ever presentation it considered advisable to
the Committee on Justice and Legal Affairs.

Mr. Chairman, as Bill C-115 deals in part
with the offender under 21 years of age, I
should like to continue this brief with the
following information pertinent to this sub-
ject. This Association’s Crime Prevention
and Juvenile Delinquency Committee studied
certain recommendations made by the Depart-
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ment of Justice Committee on Juvenile Delin-
quency and I will now give you the outcome
of their deliberations wherein they may be
of interest to your Committee; however, be-
fore doing so it will be of interest to t.ell
you and your Committee that this Associa-
tion endorsed by resolution at their 1967 An-
nual Conference the recommendation of the
Justice Committee on Juvenile Delinquency
as follows:
Recommendation No. 85 by the Depart-
ment of Justice Committee on Juvenile
Delinquency
Juvenile Court Records should be availa-
ble for use in disposing of a case against
an individual who, having a juvenile
court record, is subsequently convicted
of an offence in the adult court.

The Canadian Association of Chiefs of Po-
lice approve this recommendation. The rea-
soning given for the recommendation of the
Justice Committee on Juvenile Delinquency
is contained in paragraph 343 of their report
as follows:

The further question is whether
official information relating to a person’s
juvenile court record should be barred,
not only to prospective employers, but
also to adult courts. We suggest that dif-
ferent considerations apply to these two
situations. The ordinary employer is con-
cerned with making profits. He is not
performing any publie function nor does
he represent the community. On the
other hand, for the judge properly to
fulfil his responsibilities as the commu-
nity’s representative in the sentencing
function, he must have available all the
relevant facts. One example should
suffice to illustrate the distinction: A boy
aged thirteen years is sent to a training
school for sexual assault of a young
child. He is released on his fifteenth
birthday and from then until he seeks
employment in his eighteenth year he
has no further involvement with the law.
Unless he is to become a charge on pub-
lic welfare he must find employment
somewhere and in such circumstances it
is reasonable to prohibit questions by
prospective employers concerning his
juvenile offence. Suppose, however, that
this same person, now an adult of
twenty-five years, is again convicted for
sexual assault of a young child. How can
the court protect the interests both of the
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person being sentenced and of the com-
munity without knowledge of his juve-
nile misconduct? It follows, in our view
that juvenile court records should be
available for us in disposing of cases
against the individual who is subse-
quently convicted in adult court.
The recommendation, it will be noted, estab-
lishes the value of, and the need for records.

0(11.25 am.)

Dealing specifically with juveniles and this
recommendation being in direct conflict with
the obvious intent of subsection of Bill C-115,
it is difficult, if not impossible, for us to
reconcile the wisdom of the proposed legisla-
tion. It has, we submit, its principal weak-
ness in the automatic expungement of the
record after conviction on reaching the age
of 21 years. It does not take into considera-
tion the person who could be convicted prior
to his 21st birthday and is serving or has
begun to serve a sentence on that day. We
submit that if such legislation is to be consid-
ered there most certainly should be a mini-
mum period specified after completion of the
sentence, not after conviction. There should
also be a hearing before a superior court or
other judicial body on proper application
being made, and if the application is found to
be justified, a court order or certificate to be
then issued for the destruction of the crimi-
nal record.

A further observation which might be made
to the proposed legislation to destroy criminal
records at age 21 is it could conceivably
encourage the commission of crime by young
people at a stage in life when they are easily
influenced and temperamentally impetuous.
The knowledge that even if convicted of
crime they would have no record upon
attaining the age of majority could influence
their judgment and encourage them to “take
a chance”.

Law enforcement emphasizes that records,
as they concern and involve the criminal and
his activity, are an important, essential and
vital tool in their work. Records are used in
many ways; they indicate modus operandi
pointing to the wrongdoer and to eventual
apprehension and successful prosecution. The
same records, during the lifetime of the
wrongdoer, are required by the courts and,
additionally, by such other organizations as
the National Parole Board, correctional insti-
tutions and probation services. The value of
criminal records has been proven and jus-
tified. Police departments across Canada real-
izing the importance of these records have
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voluntarily contributed data to a central
bureau in Ottawa. There is a continuous and
ever-increasing demand for this information
with the ever-increasing crime trends. We
are confident that any interference, such as
the destruction of records, would seriously
impede the work of the police and affect the
security and welfare of the country as a
whole.

There are other aspects and purposes for
which records are wutilized of inestimable
value and should be mentioned:

(2) identification of the unidentified dead
and living.

(b) assist in the identification of persons
suspected of subversive activities in
national and international matters.

(c) assist in matters relating to travel
abroad, for example, the matter of
visas. It is considered doubtful that
governments of other countries would
accept a declaration made by appli-
cants for foreign travel if the basis of
a crime-free life meant for a limited
time.

(d) assist in the identification of persons
considered for employment in sensitive
government positions.

(e) assist in determining one’s suitability
or otherwise for employment within
the police sphere of activity.

From a statistical point of view, it is obvious
that the universe of crimes committed is
known only in part. Not all crimes are
reported to the police and there is not com-
plete data on total crimes. There are only
data on offences reported to the police and
persons arrested. There remains that
unknown quantity of the relationship
between total crime and known crime.

Let us look at crime statistics in Canada.
During the year 1966, figures published by
the Dominion Bureau of Statistics showed
there were 702,809 criminal code offences
reported by the police, representing an in-
crease of 11.8% over the 628,418 offences
reported in 1965.

Mr. Scoit (Danforth): Have you any infor-
mation on how many of those had records?

Mr. Spearing: It comes later.

In the five-year period 1962 to 1966, there
has been a 36.5% increase in Criminal Code
offences in Canada. Based on rates per 100,-
000 population 7 years of age and over in
1962 the rate was 3,338.6 for Criminal Code
offences and in 1966 it was 4,183.4.
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e (11.30 am.)

There were 182,568 persons charged with
Criminal Code offences by the police in 1966
compared to 156,151 in 1962, an increase of
24.9% and a rate change to 1,086.7 in 1966
from 947.5 in 1962.

The annual report of the Commissioner of
Penitentiaries for the fiscal year ending
March 31, 1967 showed that of 3,401 admis-
Sions to penitentiaries, 81.9% had previous
Commitments to correctional institutions,
Whereas in 1963, of 3,742 admissions, 76.7%
had prior commitments.

In view of the Canadian crime picture and
realizing what is happening in the United
States of America, we who are responsible
for the enforcement of the law in this coun-
try are most concerned over any proposed
law or laws which will make things easier
fqr the law breaker and more difficult for the
Victims of crime. Our main objection to Bill
C-115 is the generalized form of its draft. We
are not without sympathy for the sole crimi-
nal but we submit there should not be an
automatic destruction of records after 12
years. It is conceivable that a person could
have in this 12 year period of time commit-
ted crime and evaded arrest or conviction. He
could have been out of the country and com-
mitted crime without Canadian police
aut}xorities being advised. It would seem only
logical that before a record is expunged it
Spould follow the submission of an applica-
tion to a proper judicial authority and after a
complete and satisfactory investigation a
court order or certificate to be issued to seal
the criminal record.

In conclusion, it is our opinion that:

Legislation to expunge the records of
individuals is not necessarily the answer
to the rehabilitation problem;

As has been pointed out the news-
paper morgues, magazine articles, films,
are history. We cannot erase history. We
cannot erase the memory of man. Crimi-
nal records are a matter of public knowl-
edge;

If legislation is to be enacted it should
be to prevent employers asking whether
a man has a criminal record or not. This
legislation would not prohibit law en-
forcement agencies, reform institutions,
and so on from enquiring as to whether
the person has a criminal record.

If necessary for an individual to be
bonded a bonding company could not
turn down the individual because of a
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previous record unless a check had been
made through the National Parole Board
to enquire if the individual would be a
good bonding risk.

Attached to this brief are some interesting
and informative statistical data for your con-
sideration. They relate to the crime picture in
Canada from 1962 to 1966. The source has
been the judicial section of the Dominion
Bureau of Statistics. The second attachment
referred to as a crime capsule contains
extracts from the Uniform Crime Reports for
the United States for the year 1966 and was
prepared by the Federal Bureau of Investiga-
tion. The third attachment, Careers in Crime,
covers the study of 160,310 criminal histories
undertaken and completed by the Federal
Bureau of Investigation between 1963 and
1966.

These attachments speak for themselves
and are simply submitted as a matter of
information for your Committee. That, Mr.
Chairman, concludes the brief we wished to
present this morning.

The Chairman: Just for the record you
might tell us who signed this brief?

Mr. Spearing: Yes sir. This brief is signed
by myself, E. A. Spearing, President of the
Canadian Association of Chiefs of Police and
I am the Director of Investigation, Canadian
National Railways; James P. Mackey, one of
our Past Presidents, Chief of Police, Met-
ropolitan Toronto; Arthur G. Cookson, our
Second Vice-President and the Chairman of
our Law Amendments Committee and he is
also the Chief of Police of Regina, Saskatche-
wan; D. N. Cassidy, Secretary-Treasurer,
Canadian Association of Chiefs of Police. In
addition it is signed by Mr. Walter Boyle,
who is a member of the Canadian Associa-
tion of Chiefs of Police as the Chairman,
Crime Prevent and Juvenile Delinquency
Committee and Chief of Police of the Town
of Mount Royal, Quebec.

The Chairman: Thank you very much, Mr.
Spearing. Do members of the Committee
wish these statistics and attachments to be
made exhibits or appendices to today’s
proceedings?

Mr. Scott: They should be appendices.
They are very important.

0 (11.35 am.)

The Chairman: It is agreed that they be
made appendices. I understand, Mr. Spear-
ing, that you are available for questioning
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and that the other members of your commit-
tee are also available for questioning.

MTr, Spearing: That is right.

The Chairman: Do any of them wish to
make a statement before we enter that phase
of the meeting? Perhaps Chief Mackey or
Mr. Cookson or Mr. Boyle?

Mr. James P. Mackey (Past President,
Canadian Association of Chiefs of Police):
Possibly much, Mr. Chairman, will be
brought out in questioning. Possibly this is
the best way to bring it out.

The Chairman: I have Mr. Tolmie down as
the first questioner and then Mr. Otto and
Mr. Scott.

Mr. Tolmie: Mr. Chairman, perhaps as
sponsor of the Bill I should also make a very
brief explanatory statement. In the first place
I appreciate the fact that the Canadian Asso-
ciation of Chiefs of Police have attended at
this meeting. I also can appreciate your con-
cern; your main responsibility is the mainte-
nance of law and order and your duty is to
apprehend criminals.

I think it should be pointed out that many
associations and bodies have concurred with
the principle of erasing records. I might men-
tion, for example, the magistrates association,
the John Howard Society, the university stu-
dent groups, church groups, parole officials,
and the Ontario bar association. Now this
does not, of course, mean that they are right
and you are wrong, but I bring that out to
indicate the general agreement in principle.

You have mentioned certain clauses in the
Bill. T would like to make it very clear that
I do not expect that the Bill as it is presented
in detail should be accepted. The only thing
that is on trial so far as I am concerned is
the principle. You mentioned the question of
erasing records with regard to infants. You
mentioned the time limit. I think these are
certainly things to be investigated and I do
not for a moment believe that they should be
accepted as now presented in the Bill.

The purpose of the Bill in my opinion is
simply this: once a man has been convicted
and has served a sentence, then he has paid
his debt to society. The record makes him a
second-class citizen. This is self-evident if
you talk to people who have records. They
cannot be bonded; they cannot join the
armed services; in many cases they cannot
obtain civil service jobs; they are denied job
opportunities. Furthermore, I firmly believe
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that the retention of a record perpetuates
resentment against society by the one who
has a record.

This idea is aimed chiefly at those who
have incurred records in their youth, perhaps
through frivolity or immaturity. I feel they
should not be pursued to their dying day by
the stigma of a record. Now, examples can be
given; for instance, the situation in Nova
Scotia where a municipal councillor was
forced to resign because he had a record. A
very recent example is the celebrated adop-
tion controversy involving Arthur Timbrell.
Evidently the fact that certain members of
his family had a record played a very impor-
tant part in the decision not to allow Mr.
Timbrell to complete adoption proceedings.

I have received many letters urging me to
pursue the Bill to see if it could not be
enacted into legislation. T would like to make
it clear, and perhaps this would erase some
of your doubts, that it is not a case of
destroying the records. This is a misappre-
hension. The record would be retained for
certain purposes and I agree with your sub-
mission that in certain specified situations the
record would be retained.

The Bill does not say this but in my opin-
ion, after hearing other witnesses, this is
something that should be very seriously con-
sidered. Of course, you have to consider the
Bill as it is presented to you. As I say, I do
not want to make a speech, but you have
mentioned the fact that the existence of a
criminal record does not hinder the rehabili-
tation of a criminal.

e (11.40 a.m.)

I should like to quote very briefly from an
article by Aidan Gough from the Washington
University Law Quarterly for April, 1966.

There has been surprisingly little rec-
ognition of the fact that our system of
penal law is largely flawed in one of its
most basic aspects: it fails to provide
accessible or effective means of fully
restoring the social status of the reformed
offender. We sentence, we coerce, we
incarcerate, we counsel, we grant proba-
tion and parole, and we treat—not infre-
quently with success—but we never
forgive.

Mr. Aiken: On a point of order, does Mr.
Tolmie, intend to proceed at any length?

The Chairman: He has indicated he is not
going to make a speech and I think we
should let him continue for a while.
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Mr. Aiken: The Committee is here to hear
Witnesses.

Mr. Tolmie: I agree, I certainly do not
want to usurp the time of the Committee. I
make the point because I think it has a very
important effect on the rehabilitation of the
criminal.

Now, the only objection which I think
should pe very seriously considered by the
Committee is that the destruction of records
Would hinder the apprehension of criminals.
Would it not be possible for the police to
keep private records that could be used for
the burposes you have mentioned, and, at the
Same time, allow a person with a record to
apply to a central bureau in Ottawa where,
after a period of time during which it had
been determined that he had led a law-
abiding life, he could be granted a certificate
of rehabilitation? I do not see any inconsist-
ency here. This is the one objection which
has bothered me. I would like to have your
Views on that.

Mr. Arthur G. Cookson (Chairman of Law
mendments Commitiee Canadian Associa-
tion of Chiefs of Police): Mr. Chairman, how
Would it be determined that he is leading a
!aW—abiding life? How would Ottawa get this
Information? This is the kernel of the matter.
' My opinion, if a man has no record for a
beriod of ten years the presumption is that
he has led a law-abiding life. I do not think
One can presume otherwise. This is the gist
of the whole matter.

Mr. Walter Boyle (Chairman, Crime Pre-
vention and Juvenile Delinquency Committee
Canadian Association of Chiefs of Police): If

Mmay I can give you an instance where you
could presume otherwise. Let us say that we
have in Canada a criminal with one convic-
tion who goes to the United States and com-
mits a crime and is sentenced to ten years or
twelve years. He comes back to Canada. Ac-
cording to the Bill he has not offended
against the Criminal Code of Canada. "}re
You going to proceed solely on presumption
that this man has lived an honest life?

Mr. Tolmie: As a general principle, I am.
There are always isolated cases. One can
always choose situations which might impinge
Ubon the principle of any bill. Generally
Speaking, however if a man has led a crime-
free life so far as the records are concerne_d
then the presumption, as I say, is that he is
law-abiding.
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Mr. Mackey: First of all, Mr. Tolmie, I
would like you to understand that we do not
want to take a negative attitude towards this
Bill. We are just as concerned as anyone in
this room about rehabilitating the individual.

Mr. Scott (Danforth): But that is not really
your function, is it?

Mr. Mackey: That is correct.

Mr. Scott (Danforth): That is somebody
else’s job?

Mr. Mackey: That is correct. However, I
would like to point out that this is really not
solving the problem of rehabilitation at all.
The man needs assistance the day or the
week he comes out of jail, not ten years
hence.

Mr. Scott (Danforth): Or the year before he
leaves?

®(11.45 a.m.)

Mr. Mackey: It should begin before he
leaves; but this really does not meet the
problem of the ten-year period. There is a
story this morning in the Toronto Star about
a man who had a criminal record and who,
to all intents and purposes, lived with his
family for a period of ten years. He then
broke up the family, went back into crime
and was sentenced just yesterday. You say
this is only one offence. I have a number of
cases that I just took at random before I
came here which might illustrate what hap-
pens. If you wish I am prepared to tell you
something about them.

The Chairman: Let us have them on . . .

Mr, Tolmie: Mr. Chairman, I just have one
final question. Perhap this is in a personal
vein, but I think it is material to the discus-
sion. Suppose one has a son, or very close
relative, who commits an offence before the
age of 21 and is convicted and has a record.
He then wants to apply to go into the armed
services or the Public Service and is denied.
Do you not feel that boys in this situation
should have the benefit of this type of
legislation?

Mr., Mackey: Yes; the one-time offender;
not the man who has a history of crime. I
think we have to be sympathetic towards a
youngster who is convicted for stealing a car,
even going so far as perhaps a second
offence, but beyond that I think you have to
proceed with a great deal of care.
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Mr. Tolmie:
principle?

Then you agree with the

Mr, Mackey: With the principle, yes.

Mr. Tolmie: T am talking now about the
single offence, or possibly a second one—or
possibly three?

Mr. Mackey: No, I am not going beyond
that. You can if you want to.

Mr. Otto: Mr. Chairman, I am going to be
so law abiding that I am going to restrict
myself to questions, according to the rules of
this Committee, and ...

An hon. Member: No comment.

Mr. Otto: I am entirely in agreement with
your general approach in your brief, but
before we proceed I wonder if we could
clarify some things in it which seem to be in
conflict with other statements.

At the bottom of page 4 you say that if
young people under the age of 21 knew that
their records would be expunged they would
be more willing to take a chance. Are you
suggesting that where youngsters are
involved in “joy-riding” or in stealing a car
they really premeditate this act and consider
carefully its consequences upon their later
life, or is it just a spontaneous thing?

Mr. Mackey: Some of them do think twice
about it if they know they are going to have
a record. This is what prevents a great num-
ber of them from having records.

Mr. Otto: I believe Mr. Spearing said that
in his review, and then later on that most
cases of minor crimes are the result of a sort
of temporary impetuosity. How do you recon-
cile those two statements? Are you really
convinced that a majority of the young peo-
ple committing offences would, in fact, con-
sider the consequences of having a criminal
record?

Mr. Mackey: No, I do not; but certainly
some of them do consider the fact that they
are going to have a mark against them, and I
think this stops them from getting in with
the gang.

Mr. Boyle: You must remember that when
a car is stolen there are usually not one but
three or four juveniles involved. Now, the
hesitation because he knows that he will
have a criminal record, will be arrested, will
certainly hold back some who would normal-
ly follow at that age. This is what I think we
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are trying to say, that there are followers at
that age.

Mr. Oito: He might know that he might be
arrested, but does he really consider that he
will have a record and that he will therefore
not be bonded at some future time in the
event that he wants a bond?

Mr. Boyle: I think most children know
they are going to be arrested and sentenced.
They know it is a criminal act. Do you
agree?

Mr. Otto: But do they know the conse-
quences of having a criminal record?

Mr. Boyle: It is difficult to say. Some will
and some will not. There is no doubt about
that. However, if they know it is going to be
erased automatically at the age of 21 this
would create a different situation altogether.
The Bill, as we read it, says that it would be
automatic. They would know that, no matter
what they did, at 21 years of age it was
going to be wiped out. That would have an
influence on them.

Mr. Mackey: Mr. Otto, in some schools
they have a book entitled Law and Youth, or
Law and the Youth—I am not just sure of
the title of it—published by McGrath, which
deals with the problems that face a young
man or woman should they become involved
with the law. This book is getting into the
schools now, so that some of these young
people do know what are the consequences of
having a record.

e (11.50 a.m.

Mr, Otto: This may be so, but I am looking
at it personally. In my years of practice I
have never once had occasion to defend any-
one who I believed was aware of the conse-
quences. It was always a spontaneous thing.

You also say that the record is very valua-
ble for further investigation of criminals, but
according to page 34 of the charts, under
“Percent of persons rearrested within 30
months”’—which indicates that they have
criminal tendencies—there appears: “83 per
cent acquitted or dismissed”. Consequently,
you have no record of these persons?

Mr. Boyle: It is all here. . .
Mr. Otto: I beg your pardon?
Mr. Boyle: We have the charges.

Mr. Otto: Oh, I see; you have a record of
the charges and also of the convictions, and
this Bill deals only with convictions.
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Is it also true to say that you have records
On many people who have no criminal record
of any kind?

Mr. Boyle: Offhand, I would say no. I am
Speaking only for my own department. I can-
f}Ot speak for across Canada. But I would say

no” to your question.

Mr. Otio: You would say “no’.

Mr. Boyle: I am thoroughly convinced of it.
It must be remembered that the Identifica-
‘t‘10n of Criminals Act says “charged” not
convicted”.

Mr. Otto: Yes.

Mr. Boyle: You must be

: very clear—
charged” or “convicted”.

Mr. Otto: Are you saying, then, that in the
case of, we will say, the Mafia syndicate,
which is well publicized throughout the Unit-
ed States, most of the members of which
have absolutely no criminal record—they
ma%{e sure of that—you have no record of
th?ll‘ activities or of their position in the
Criminal society?

Mr. Mackey: Very definitely we have some
record of them. They are not in our CIB files;
they are in special files.

Mr. Cookson: This would be in the nature
of a history file.

Mr. Mackey: Intelligence files.

Mr. Otto: Therefore, you really have two
Tecords?

Mr. Mackey: That is right.

Mr. Otto: And you are not dependent on
th%h conviction record that the Bill deals
with?

Mr. Mackey: Not totally; but we are
dependent on fingerprints and photographs,
and very much so.

Mr. Otto: As I believe Mr. Tolmie stated
this Bill deals with a percentage of people
for whom I think we all have sympathy,
t_hose who had a criminal record and have
lived as good citizens. They are the ones
involved in these points that appear in your
brief at page 5 (b), (), (d) and (e). They are
the People who may want a bonded job or
Mmay wish to emigrate, and so on. You have
mentioned in your brief—and rightly, I think
—that there exist not only criminal records
but also records which have been kept in, or
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are available from, newspaper files, and so
on. Have you had any inquiries, in the City
of Toronto specifically, from management
consultant firms who may be compiling a
record on potential employees? Do you have
many calls for that kind of record?

Mr. Mackey: I would have to go back over
the years. I can tell you that we have had
inquiries and that they have dwindled to
practically nothing because they do not get
this information.

Mr. Oito: They do not?

Mr. Mackey: They do not get this informa-
tion from the police department.

Mr. Otto: You are aware that there are
firms, some calling themselves ‘“management
consultants” and others “management securi-
ty,” who are very sophisticated and produce
for management complete files of a man’s
record from the time of his birth? I am
trying to substantiate your argument here,
that there are not only the police records but
that there are business firms who specialize
in obtaining and compiling records of
individuals—not only from your records but
from newspaper reports and so on. Are you
aware of such firms in business in Toronto or
Montreal?

Mr. Mackey: I am quite aware that some
firms compile records for their own protec-
tion, but there is no information on records
supplied by the police to these firms. Within
their own organization, if a man goes bad,
they will inform each other for their own
protection.

e (11.55 am.)

Mr. Otio: Insurance companies have great
files.

Mr, Mackey: I do not know what their files
are, sir, but...

Mr. Otio: I have only one other question,
and I wish I had brought the information on
it with me. There was a team of doctors,
brother and sister, in the United States who
issued a report about three years ago to the
effect that they could predict ecriminal ten-
dencies in children as young as seven years
old, and after 18 years of records they put out
a report last year saying that they were 85
per cent correct. Have you considered that
report? Do you know the report about which
I am talking?

1 Mr. Mackey: I am not really familiar with
it. T have heard some talk of it, but I am not



60 Justice and Legal Affairs

familiar with it. I have listened to many
experts in these fields and I have yet to hear
of anyone who can predict.

Mr. Otto: Reverting to the chart on page
34, “Percent of persons rearrested within 30
months” and also, specifically, to page 35,
could you enlighten me on the meaning of
this? Does that indicate that repeaters are
more likely to become repeaters if they are
first convicted under the age of 20?

Mr. Spearing: That would be it. It would
indicate that.

Mr. D. N. Cassidy (Secretary-Treasurer
Canadian Association of Chiefs of Police):
May I speak?

The Chairman: Yes, Mr. Cassidy.

Mr. Cassidy: This is an FBI study of some
160,000 people whom they traced from 1963
when they were released and of what has
happened to them since that time. In the
category, “Persons released in 1963 and rear-
rested within 30 months” those under 20
accounted for 65 per cent. This is shown by
age groups.

Mr. Otto: These are convictions?

Mr. Cassidy: They were originally convict-
ed, and rearrested.

Mr. Otto: I see. This does not include the
group on chart 34 who were acquitted or
dismissed?

Mr. Cassidy: No; this is of the same group,
“Per cent of persons rearrested within 30
months by type of release in 1963”. In other
words, of those who were released on fine or
probation in 1963, 30 per cent came back. In
the group, “Suspended sentence and/or pro-
bation”, 47 per cent came back, and so on.

Mr. Otto: Where, on the chart on page 35,
it says “under 20, 65 per cent” does “persons
released” mean released after conviction, or
released because of acquittal?

Mr. Cassidy: I would say that the FBI
charts are based on arrests. However, I think
that is made clear at the beginning of the
brief.

Mr. Spearing: If I may just interject, it
says at the top of page 34:
A study has been made of persons in-
cluded in the Careers in Crime Program
who were released from custody in 1963.

Does that answer your question, Mr. Otto?
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Mr. Otto: Who were released from custody.

Mr. Spearing:
custody.

Mr. Otto: That means arrest?

They were released from

Mr. Spearing: They had been arrested.

Mr. Otto: So that chart 35 also includes
those who were acquitted?

Mr. Spearing: I would not say so at all.
Indeed, those who were acquitted—I hope I
am not confusing you—would not have been
convicted.

Mr. Otto: Therefore, if a chart were com-
piled not only of those who were arrested
and convicted but also those arrested and
dismissed that figure of 65 per cent would be
considerably higher, would it not?

Mr. Cookson: Oh, I would think so, yes. It
is bound to be.

Mr. Otto: Thank you very much.
The Chairman: Mr. Scott.

Mr. Scoit (Danforth): Thank you, Mr.
Chairman. May I, first of all, register my
usual objection about briefs coming in on the
morning of the hearing. It is very difficult to
assimilate all the information and question
intelligently. I have looked through it.

Mr. Mackey: Could we explain that?
e (12.00 noon)

Mr. Scott: Yes, certainly, if you like. T do
not really care. The criticism is not directed
to the distinguished Chief of Police of Met-
ropolitan Toronto with whom I have debat-
ed several times, but it has always been on
capital punishment. This is a refreshing
change. It is really an internal problem and
we know there are reasons for it.

Speaking for myself, may I say to the wit-
nesses that I could not possibly support this
Bill in its present form. I have six questions
and I will make them as brief as possible.
These are very, very frightening figures that
you have produced this morning and no mat-
ter what we think we cannot close our eyes
to them. This is a very dangerous picture you
have painted. What is the problem in law
enforcement? Is it merely that our population
is growing? Is it that we are becoming more
criminally inclined? Is it because you do not
have adequate forces and equipment and
everything else? What in God’s name is caus-
ing this frightening spiral in criminal activi-
ties? Do you know or can you help us?
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Mr. Spearing: May we just add one thing
to that, Mr. Scott. The statistics indicate that
the spiralling crime incidence is far greater
than that of the population growth.

Mr. Scott (Danforth): We know that. We can
read the figures. What is it all about, Mr.
Mackey? What is going on?

Mzr. Mackey: I really wish I had the com-
plete answer. I do not think I can give you
the complete answer but I think there are
many answers to it. First of all, I think our
increase in population is one factor. Second-
ly, that more crimes are being reported
today. I think the police departments today
are recording everything that is passed along
to them or reported to them. I think this is a
major consideration, particularly in the juve-
nile field. There was a day when the police
officer on the beat or the father or mother
gave the child concerned a pretty good strap-
ping and that was the end of it. It never got
nto court,.

These figures are showing up in the courts
today because they are being taken into the
courts. They are not necessarily being arrest-
ed but they are being taken into the courts.
Generally speaking, I think the public are
getting much more careless in their habits.
These are only some of the reasons. I do not

ave the complete reason. In the early part of
1967 I became most alarmed when we had
over a 20 per cent increase in crime. We con-
centrated our people in certain areas and we
were able to reduce this. There is a need for

more law enforcement officers across the
whole country.

Mr. Scott (Danforth): Perhaps I can talk to
you afterwards because this is not really part
of the Bill. However, contrary to what a lot
of the police officers think, we are not a
bunch of bleeding hearts up here. We are as
Worried as you people.

Mr. Mackey: Contrary to what you think,

we do not think you are a lot of bleeding
hearts.

An_ hon. Member: You certainly give us
that impression!

Mr. Scott (Danforth): The problem is that
we have to try to equate the need for good
law enforcement with the cases of those
Individuals. There are not that many but
there are cases where they have lived a good
life and these records should not be held
against them. I do not say that there are
hundreds of thousands of them but we have
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all run into them. This Bill, while I do not
agree with the terms of it, is an attempt to
come to grips with that.

I am impressed with the compromise in
your brief and I want to ask you about it.
You are not really objecting to this in genu-
ine cases. All you want is some sort of a
judicial hearing so that individual cases can
be looked into. Of course, there already is
provision, as the Chairman knows, under the
Parole Board regulations for an individual to
make application for expungement of his
record. Frankly, I am more inclined to trust
the parole appeal board than some of our
judges. How do you envisage this will work?
Could you elaborate on it? Who would be
represented, what would it go into, who
would hear such an application and what
would be available at it?

e (12.05 p.m.)

Mr. Mackey: If you are asking me that
question—

Mr. Scott (Danforth): I will direct it to
whoever wants to answer it. Whoever put it
in the brief must know.

Mr. Mackey: I do not think we are pre-
pared to make this recommendation. I think
there are some differences of opinion within
our own group on who should hear these
cases; whether it should be a judicial body or
the National Parole Board.

Mr. Scott (Danforth): But is the Associa-
tion prepared to accept a proposal of this
kind?

Mr. Mackey: If an application is made and
there is an investigat.on when this man
applies for a pardon, I think we would go
along with it. This is particularly true in the
case of the single offender or, in exceptional
cases, the offender who has committed
offences twice in his lifetime. However, when
you have the situation where a man has
quite a background of crime I think we have
to be most careful. I have statistics here
which I have taken at random—

Mr. Scoit (Panforih): You misunderstand
my question. I do not want to argue the
merits of such an application. You can
oppose them all if you like, nobody really
cares, but all I am asking is if the police
Association would be prepared to accept the
principle—never mind whether it is one
offence, two offences or three offences, that is
your argument at the hearing—of some
body being set up, perhaps not judicial,
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where people who have a record and who
have lived, as we express it, a good life, a
clean life since then could apply to have
their records expunged. You can be repre-
sented and anybody else can be represented
and you can make any argument you want,
but would the Association accept the princi-
ple of some body being set up to mediate and
adjudicate on applications of this kind?

Mr. Spearing: May I answer that?
Mr. Scott (Danforth): Yes.

Mr. Spearing: We have indicated in our
brief words to that effect. We do not feel that
we are competent to set up or suggest what
type of committee this should be. We have
described it as a judicial committee. This is
as far as we thought we should go. We are
sympathetic toward the first offender and the
sole offender. As we have indicated, we feel
that Mr. Tolmie’s Bill is much too wide and,
from what Mr. Tolmie has said, he also feels
it is too wide. If it gets down to the principle
of protecting or assisting the one individual,
the single offender of tender years, if you
want to call it that, then we are for it.
However it is done by way of this application
being made and a judicial committee, or
what have you, being set up, we are in
agreement.

Mr. Scoit (Danforth): One other question.
One thing that worries some of us who have
been doing some criminal law is the fear
that—and I know of such cases which I am
not going to quote—records will be used in
some instances almost for harassment.

Mr. Mackey: I think something should be
said about this matter of harassment. This is
one of the stigmas and I believe harassment
has been mentioned in some of the discus-
sions that have been held.

An hon. Member: It is mentioned in the
Bill.

Mr. Mackey: As far as the police are con-
cerned there simply is not harassment. You
may think that we go out and follow people
day in and day out.

Mr. Scott (Danforth): No, that is not what I
mean. If I have used the wrong term I would
like to withdraw it. I am speaking of
cases—and I have dealt with such matters
—where a crime is committed in the com-
munity and all the records are pulled and
away they go after everybody. They even
interview them at their work. These are peo-
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ple who, as subsequent events turned out,
could have no connection with the offence
whatsoever. What is your comment on the
use of records in that way?

Mr. Mackey: I do not follow you, sir,
unless you are talking about a pardon and
they are starting to investigate this pardon.
Is that what you are talking about? I do not
follow you. Do you mean if somebody is
going to work and using their records for
purposes of harassment?

Mr. Boyle: You mean that a crime is com-
mitted and everyone rushes out and takes
someone—

Mr. Scott (Danforth): Not everybody.

Mr. Boyle: No, but you know what I mean.
I think technically what you mean is that the
police go through the modus operandi file
and say, “This is his style” and go and
interview—

Mr. Scott (Danforth):
where it has happened.

Mr. Boyle: This
knowledge.

I have had cases
is not done to my

Mr. Scott (Danforth): Then you are more
virtuous than your employees. I know of
such cases.

Mr. Boyle: I do not believe so.

Mr. Scott (Danforth): Perhaps you do not
condone it. This is another worry about
records and I am not sure how we get
around it because I can—

Mr. Mackey: If a man is an active criminal
he can expect someone to be on his tail if an
offence has occurred. If it is the type of man
you are talking about who is living in society
he will probably never see or hear of the
police again.

Mr. Scott (Danforth): I wish I were as sure
of that as you are. That is all for the
moment, Mr. Chairman. I would like to give
somebody else a crack at it.

Mr. MacEwan: I just want to ask these
gentlemen if they have read the submission
by the magistrates’ association and the pre-
sentation by the Chairman of the National
Parole Board?

e (12.10 p.m.)

Mr. Spearing: The answer to that question
is that we have.

{
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‘Mr. MacEwan: I take it you do mot agree
with the suggestions they made. I think in
one case the Chairman of the Parole Board
suggested that some type of board be set up
to look into the matter of a person’s record.
The magistrates thought that perhaps there
should be some official in the Solicitor Gener-
al’s department to whom an application could
be made to expunge records, and following
that there would be mo investigation in the
community or through any officials at all
You do not agree with that?

_ Mr. Mackey: I think there has to be some
investigation, sir, because a number of these
people live in very fine homes and drive
Cadillac cars and yet they are operating
illegitimate businesses. They have people
working for them and we know this, and I
do not think you can say that this type of
person is automatically a good risk.

Mr. MacEwan: No, but what would be the
percentage of the type you are speaking
about as compared to ordinary people who
have one or possibly two convictions against
them? By this investigation are you not
Invoking a penalty? As I understand
rehabilitation a lot depends on keeping the
Mmatter secret in an area for the person and I
think that is an important factor in it.

Mr. Mackey: I think so, too.

~ Mr. MacEwan: Would you not be penaliz-
ing other people?

Mr. Mackey: I think it has to be kept
secret. I think this is one of the important
parts of it and one of the reasons you ®annot
do it automatically is because a man may
have been single when he committed an
offence and he then marries, has a family
and is doing well, and then all of a sudden in
his mail box there is a letter indicating that
his record has just been expunged and he is
now free. His wife reads this letter and says,
“Well, that is fine, that is wonderful. I just
heard about this.” I think this is the type of
thing you have to be careful about and we
are just as aware of this situation as you are.
I think it has to be kept secret but you still
have to have a hearing.

Mr. Tolmie: On a point of clarification, Mr.
Chairman. The suggestion would be made
that the one who wants to have his record
expunged would make application.

Mr. Mackey: That is right.
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Mr. Tolmie: And then it would be his deci-
sion, it would not be an automatic thing
pumped out from the central bureau. He
would have to apply and if he complies with
the conditions, the period of time, then
automatically and without investigation he
would be issued with a certificate of
rehabilitation.

Mr. Mackey: But you would still have to
enquire, particularly from your law enforce-
ment agencies, what this man is presently
doing.

Mr. Scott (Danforth): May I ask a supple-
mentary on that point. The real difficulty you
have raised is how do you prove rehabilita-
tion? What facts do you use? I remember the
hearings we had in Ontario before Mr. Jus-
tice Roach. We knew these characters on the
witness stand were crooks. We knew it but
we could not put our finger on anything that
would stand up at any sort of a hearing. I
think this is part of your problem.

Mr. Mackey: It is difficult.

Mr. Scott (Danforth): In your judgment,
how do you prove rehabilitation? What
would be the criterion?

Mr. Mackey: I think if there is any sugges-
tion of doubt in the matter that he should not
be allowed to have pardon. If he is going to
be pardoned he would have to explain
beyond any shadow of a doubt.

Mr. Scott (Danforth): That is a big onus to
put on a little individual.

Mr. Mackey: It may be a big onus but it is
being put on to society as well. You better
than anyone here know the type of people
you were dealing with at the time of the
Roach Commission.

Mr. Scott (Danforth): I know.

Mr. MacEwan: Why is it that you are so
opposite to the submissions of bodies such as
the Parole Board and magistrates, with
whom you deal every day, in the matter of
the expunging of records? Do you not think
they are qualified? That is really their field,
is it not?

Mr. Mackey: I think they are most
qualified. I have a great deal of admiration
for Mr. Street and there are many things in
his brief with which I agree. However, I
notice in one area I think he said there were
18,000 people that had been paroled and only
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a very small percentage—I think it was
around 10 or 12 per cent—got into trouble
during the parole period.

Mr. MacEwan: During the parole period?

Mr. Mackey: Yes, but he did not go on
beyond that. This is no refléction on Mr.
Street because he is a man of great
character.

Mr., MacEwan: I noticed at the conclusion
of this booklet we have here it reads:
in the past eight years the board has
granted parole to 15,364 inmates. This
figure includes 608 minimum paroles. ..

And so on and so forth. It ends with these
words:

that during the last eight years 90 per
cent have been successful in completing
their parole period satisfactorily.

Mr.
period?

Mackey: Completing their parole

Mr. MacEwan: Yes. In other words, if they
have done that successfully, then I feel they
are people whose records should be cleared.
That is all have.

Mr. Mackey: I must say you are certainly
giving them the benefit of the doubt there.

Mr. Boyle: You have to extend beyond the
parole period because you must remember
that he will have to go back in if he breaks
his parole.

Mr. MacEwan: Yes. Just for the sake of
argument, if you changed your minds—which
I do not expect you to—what period of time
would you put in this or a similar bill to
expunge records?

Mr. Boyle: Ten years.

Mr. Cookson: That is for everyone; there
would be no distinction between infants and
adults?

Mr. Boyle: Yes.

Mr. Scott (Danforth): You say ten years
from...

Mr. Cookson: Ten years from the end of
sentence.

Mr. Scott (Danforth): Across the board?
Mr. Cookson: Yes.

Mr. Scott (Danforth): For the expunging of
records?
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Mr. Boyle: Upon application and a hearing.

Mr. Scott (Danforth): For a moment I
thought you had changed your minds.

Mr. Cookson: No.
Mr. Scott (Danforth): I am just joking.

Mr. Cookson: Mr. Chairman, if I may
speak just for a moment. I think this is quite
important. You have already been told that
we do not disagree in principle with this Bill
but it certainly needs a lot of changes. The
principle change would be in distinguishing
between the known criminal and the sole
offender who has committed a foolish act. We
are very much in sympathy with this person.
We are in full agreement that in this case the
record should be expunged after a period of
time. However, when you are dealing with a
known criminal, unless after a period of
time—and I have already specified ten years
—there were a very thorough investigation
and absolute, indisputable proof that this
man had recovered his normal state in soci-
ety, that his character is now irreproachable,
then I think it would be disastrous under
any other circumstances—

Mr. Scott (Danforth): What you are really
asking us to accept—or is this the case? You
can explain it—is that you want us to erect
a presumption of guilt against these people.

Mr. Cookson: And unless they—

Mr. Scott (Danforth): One of the witnesses
turns away. I do not want to misinterpet you
but from what you say I get the impression
that while we are grappling with this, and
we do not know how the Bill will be amended,
you want us to erect a pretty strong barrier.

Mr. Cookson: Yes.

Mr. Scott (Danforth): A pretty strong bar-
rier. Let us be frank with one another.

Mr. Cookson: Yes, this is what we mean.
An hon. Member: As a precaution.

Mr. Scott (Danforth): A pretty strong bar-
rier against the expunging of records.

Mr. Cookson: Except for the sole offender
who has made a foolish mistake. This could
be taking an automobile without consent or it
could be a minor theft—we are in agreement
with this—and he has perhaps served his
sentence and has redeemed himself in his
community and after a period of time—and
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we _give it ten years—and there is nothing
against this person, I see no reason whatso-
ever why his record should not be expunged.

Mr. Wahn: Mr. Chairman, on a point of
order. We seem to be getting into an argu-
ment and there are a number of members of
the Committee who have not as yet had an
opportunity to ask questions.

The Chairman: Mr. Guay.
(Translation)

Mr. Guay: I have only one or two questions
to ask you. First, I would like to complete
what is said on page 6 of your report about
the percentage of people who have been
incarcerated during the 1966 fiscal year. It is
stated that 81.9 per cent of these people had
already appeared in court or had already
been detained.

So, I would like to ask you the following
Question: have you previously made an
Investigation about these people to find out
if, since their first conviction, these recidi-
vists had been able to work and how much
time they had been able to work from the
moment of their first arrest to the moment of
their relapse into crime?

Mr. Boyle: No, sir, we have no statistics on
that. We have no information on this subject.

“Mr. Guay: Do you not think an investiga-
tion should be made precisely to find out the
cause of the relapse into crime by these peo-
ple? Maybe, unable to find work at a given
time, they had no other choice: relapse into
the same sin, into the same crime they had
previously committed, either theft or some
other offence.

This, I think, would be a very important
thing for police chiefs to know, and also for
Us. And, as to the merits of Mr. Tolmie’s Bill,
this investigation, I believe, would bring an
answer which would help us, if we knew it.

Mr. Boyle: We all agree, I am sure. But
we do not have the authority, as police chiefs
of a municipality, to make this kind of inves-
tigation. An investigation would have to be
made at the federal level.

Mr. Guay: Would it not be a good thing if
the police chiefs recommended such a meas-
ure, a very thorough investigation on every
one of the repeaters in order to know the
causes of the relapse into crime?

Mr. Boyle: There is no doubt that this
would be interesting to know.
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Mr. Guay: Another question also interests
us: among these repeaters, are there any
criminals who have been declared habitual
criminals? Do chiefs of police request before
the courts, under section 660, that certain
criminals be declared habitual criminals so
that they can be detained on suspicion?

Mr. Boyle: Yes, this happens. You mean
after the fourth offence, and as demanded by
the Criminal Code?

Mr. Guay: By the Criminal Code.

Mr. Boyle: Quite rarely, but in a simple
way today, because we even have asked for
amendments. I do not know the word in
French, but it is “persistence” in English, and
it is difficult to define in the legal context.

Mr. Guay: I remember presenting a bill in
the House of Commons to have the Code
amended. On the second line of section 660:
“La Cour peut...”, I proposed to replace
“peut” by “doit”, thus making it automatic.

Mr. Boyle: If we had that, it would be
wonderful. This would be wonderful for us,
for society in general, not only for the police.
I do not speak for the police at the moment,
but from the point of view of justice in
general.

Mr. Guay: Another question. According to
the suggestions and to the conclusions you
draw in your report, after how many years
would the files become unavailable to
employers? And to complete my first ques-
tion, will a repeater have to wait, here again,
10 or 12 years before finding a job? As his
file is still public, he has no means of
rehabilitating himself, of finding employment,
of working for any public body or even for
a private concern. He cannot do it. As soon
as he is investigated, it is discovered at once
that he has had a record for six, seven, eight,
nine or ten years. He is then fired and finally
he becomes discouraged. He has no chance to
rehabilitate himself.

Mr. Boyle: I want to call your attention to
one fact: actually, it is forbidden to supply
this kind of information to an employer. We
are not responsible for this. The records of
criminals do not go out of the department.
We do not supply this information.

Mr. Guay: Who then?

Mr. Boyle: Frankly, we do not know. Here.
It is easy enough to understand, I believe.
You buy something at Eaton’s and you ask
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for credit. Eaton’s makes an investigation
and asks for the names of your former
employers. There will certainly be a period
of five years or two years during which you
did not work: At that moment, questions will
be asked.

Mr. Guay: Even if the records were made
to disappear, this period would still remain.

Mr. Boyle: This is evident.

Mr. Guay: It will be known that he has
not worked during four or five years.

Mr. Boyle: It is a fact and you cannot
prevent it either. In the case of someone who
wants to borrow money or buy, naturally the
company will make an investigation to find
out if the fellow is a good risk, as is com-
monly said.

Mr. Guay: About the request, would the
chiefs of police be of the opinion that this
request be made before the court which con-
victed the criminal for his last offence, and
that the investigation be made and conducted
by a special commission, to bring the proof
before this same court?

Mr. Boyle: It is hard to say. It is not up to
us to decide, but we believe that requests for
information, judges’ reports and convicted
persons’ records should be centralized.

Mr. Guay: A near-judiciary body would be
needed, rather than a court?

Mr. Boyle: Yes, Sir.
Mr. Guay: Thank you.

Mr. Choquette: Does the recommendation
you are making apply not only to minors, but
to all persons?

Mr. Boyle: Yes.

(English)

Mr. Mackey: Mr. Guay, you mentioned the
person who has been unable to find employ-
ment. I think this is one of the reasons we
get a lot of repeaters. It is most difficult for
men coming out of prison to get a job. This is
one of the recommendations we put forward.
We do not know the means you could use to
bring this about but we think this is a prob-
lem. As long as I have been a policeman
there has been the problem of the offender
coming out with a few dollars in his pocket
and either having to turn to some of his
former associates or to start “B & Es” again or
theft again.
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Mr. Boyle: 1 would like to mention that
Mr. Mackey made a very good suggestion in
our discussion of this matter before we came
here. Although he has not elaborated on it,
he suggested that some type of government
bonding company bond these fellows.

An hon. Member: What is that?

Mr. Boyle: He suggested that some type of
government bonding company bond these
men as they come out and then the employer
would not be apprehensive about engaging a
man who has just left prison because he
would be guaranteed, up to a certain amount,
that should this man steal from his company
he would be recompensed. You now have
something very substantial, I think. I do not
know why Mr. Mackey did not mention it
because it was his thought on the matter and
I think he should continue along those lines
and perhaps persuade you a little better than
I can.

Mr. Grafftey: That is only a part of the
problem.

Mr, Mackey: That is only part of the prob-
lem, really.

Mr. Boyle: I think it might open fields of
employment for the men.

(Translation)

Mr. Guay: Sir, as powerful as a govern-
ment body can be, would it not be possible
for it to be a guarantor? Many heads of
families would be willing to do everything
and to answer to the employer for their 22 or
23-year-old sons, to guarantee their rehabili-
tation, in fact, by their good will, their good
faith, We could perhaps even answer for our
friends, for their good faith, and prove that
they are rehabilitated.

Could not the employer be forced to keep
an ‘employee? Often, the employer will learn
that an employee has a record six or seven
months after this employee has given good
service. When the employer discovers his
employee’s past, if the latter has a guarantor
who can say: I guarantee the good faith and
the rehabilitation of this fellow, could we not
force the employer to keep the employee in
his employ?

(English)

The Chairman: I think Mr. Spearing wants
to make a comment too about it.
e (12.30 p.m.)

Mr. Spearing: [ would like to comment on
the reference made to Chief Mackey’s failure
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to bring up the subject. As the Chairman I
presume I should perhaps have brought up
the subject of the United States where there
is a bonding company operating bonding
those released from incarceration. Perhaps
we should have suggested the Canadian gov-
ernment might like to consider such an
organization issuing fidelity bonds especially
for the protection of those who might eventu-
ally become involved, or more particularly
those people who might become victimized
because of the individual they have taken
into their employ.

Mr. Scott (Danforth): That is only dealing
in terms of money.

Mr. Spearing: That is right. Now may I
just go on with the question of bonding
because it has been raised two or three times
and also the difficulty these liberated persons
have in finding employment.

I am speaking now of one of the largest
employers of people in Canada, that is the
Canadian National Railways.

Mr. Scott
ex-convicts?

(Danforth): Do you employ

Mr. Spearing: I was coming to that. We
have a policy that does not close the door to
those with a criminal record. I have here,
just as a guide for myself, many, many cases
where we have in our employ people who
came into the company and gave the answer
that they had not been convicted of a crimi-
nal offence. Subsequently we found out they
had but they were retained in the service.
We have many in the service of the company
who answered that they had been convicted
of a criminal offence and we have taken
them into employment.

We experience no difficulty whatsoever
with the bonding companies in securing
bonds unless we are dealing with an outright
rascal. We simply say that the individual
seeking employment appears to us to be
rehabilitated and satisfactory for bonding.
We ask for their reply and in most cases it is
in the affirmative.

Mr. Scott (Danforth): What is the question
You ask? Do you ask employees to state—

Mr. Spearing: “Have you ever been con-
victed of a criminal offence?”

The Chairman: Are you finished, Mr.
Guay? Next is Mr. Choquette, then Mr.
Wahn and Mr. Grafftey.

Justice and Legal Affairs 67

(Translation)

Mr. Choquette: There is something that
worries me greatly: if we established a
procedure, a request, for example, concerning
an application for destruction of legal
records, I would doubt its efficiency, as we
would face the following situation: the
request itself, by which application is made
for the destruction of the records would be
part of the court records. The request would
be filed in some record. It would be kept in
the records and, if there are indiscretions
now about present records, the same indis-
cretion could be committed about a request
to remove the record of a criminal. I wonder
how you can reject such an objection.

Mr. Boyle: We have included a provision
in case the police would need the record. It
would be only through a request, approved
by a judge or a magistrate, that the records
could be examined. This is what we have
provided for. Here again, it is a question of
administration.

Mr. Choquette: This means then that you
would reserve for yourself the prerogative
and the right to search through the records
containing the registration of the request
concerning the application for removal of a
criminal’s record?

Mr. Boyle: But only if valid reasons can be
given and with permission of a judge or
magistrate.

Mr. Choquette: Then, in practice, what
would be the use of destroying the record as
such, for a guide mark or a reference would
remain all the same. A request would indi-
cate that a record had already existed.

Mr. Boyle: We are not the only ones who
recommended such a measure. The Justice
Commission also recommended it.

Mr. Choquette: I am trying to tell you that
I do not see the use of destroying records if
there is another guide mark by which the
existence of a record can be traced again.
(English)

Mr. Mackey: May I say one thing here?

The Chairman: Yes, sir.

Mr. Mackey: I will mention this just to
illustrate the trouble you run into when files
are destroyed.

Mr. Choqueite: I am quite in favour of
what you have put forward.
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Mr. Mackey: I would just like to say this. I
tried to dig out the files on the famous Red
Ryan case and I found they had been
expunged from our records. However, I did
go to the file we had from the newspapers
and it was most complete. I did not really
need our records. It was a whole bookful.
Really, there is no possibility of erasing
records.

Mr. Scott (Danforth): Red Ryan is not the
type we are talking about here.

Mr. Mackey: Red Ryan was supported by
even the Chief of Police in those days; never-
theless he wound up, as you know, being shot
to death. He was a prime subject for the
Parole Board. But you just cannot erase all
records. Regardless of what you determine
by legislation there will be records.

(Translation)

Mr. Choquette: I am in perfect agreement
with you. I now would like to ask another
question about the statistics supplied to us,
that is, acquitted or dismissed, mandatory
released, and so on. Does it happen frequent-
ly, when you are dealing with good citizens
—I am not trying here to ask that certain
classes be discriminated against; for example,
if someone belongs to a good family—that
you give him preferential treatment? We are
definitely against such treatment. However,
when you are dealing with a good citizen,
whether he is poor or out of the middle-class,
you must certainly know that the offence he
is charged with could be of a nature to
wreck his career. You also know that the
offence he has committed is probably the
result of a frivolous whim which will proba-
bly not be repeated. Does it happen that, in
police departments, in very exceptional cases,
you omit the charge and give the accused a
chance, as we say in English? Does this hap-
pen or do you prefer not to be indiscreet?

Mr. Boyle: It can be said that this can
happen.

Mr. Choquette: This can happen. This is
very important.

Mr. Boyle: It depends, however, on the
kind of crime.

Mr. Choquette: It depends on the person
you are dealing with.

Mr. Boyle: This depends on circumstances,
but it can happen.

‘Mr. Choquette: I am happy to know these
things. I would like to ask you a last ques-
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tion, but I believe you have already
answered it. You stated a while ago that you
had no statistics of any kind in your posses-
sion which could reveal approximately the
difficulties encountered by those who are
released, with regard to obtaining employ-
ment. I am sure you must have some infor-
mation on the subject?

Mr. Boyle: Frankly, it is not up to the
police to know such things. This is not part
of our duties.

Mr. Choquette: This would rather come
under the Dominion Bureau of Statistics,
would it not?

Mr. Boyle: The Parole Board, which deals
with paroles, is the better place to get this
information.

Mr. Choquette: I conclude by congratulat-
ing you for preparing such an interesting
brief and I am ready to subscribe to your
suggestion and, addressing this to all the
chiefs of police, I can assure you that I am
happy to read your brief in English. Howev-
er, if you are called again to testify before
this Committee and if you have the oppor-
tunity of presenting a brief prepared in
French, we would be very pleased.

Mr. Boyle: Well, we had only one day to
prepare it. We wanted to mention this fact a
while ago. We arrived in Ottawa yesterday
and we then prepared it. This is the reason
why you did not receive it before.

Mr. Choquette: The reason I say this is
because it is in your interest. If you want to
avoid a renewed outbreak of violence,
respect the bilingual character of the
country.

Mr. Boyle: We are completely in agreement
on this point.

(English)

The Chairman: Mr. Wahn is next and then
Mr. Grafttey.

Mr. Mackey: In answer to some of Mr.
Choquette’s suggestions, possibly you think
that everyone who is investigated is charged.
This is not so. There are thousands of cases
of shoplifting in the major stores where
charges are not preferred.

e (12.40 p.m.)

Also, with regard to expunging of
records—this has not been mentioned and I
think it is important that it should be—we
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would have to have some reciprocal agree-
ment with foreign countries. If we got to a
point where we had a reciprocal agreement
with the United States, I am afraid that we
would have a number of the Mafia moving in
here, at least for a period of time, and using
this country as a haven. We would not know
them as they know them, and it would be
very difficult for us if we had such a recipro-
cal agreement. I think Canada would be the
worse off.

Mzr. Tolmie: This is a very basic point and
I do not want you to go away with the idea
that the records are going to be destroyed.
Now this Bill indicates it but, as I have said
before, after hearing evidence, I do not think
that is feasible. The records should be main-
tained for certain specific purposes, and
accessibility to foreign countries would be
one of them.

Mr. Mackey: I am sorry I am belabouring
the point, Mr. Tolmie, but because I think it
is important I am bringing it to your
attention.

_ Mr. Tolmie: Yes, I see your point, because
it is in the Bill.

Mr. Wahn: Mr. Chairman, I would like to
congratulate the witnesses on their brief and
on their presentation of it to the Committee. I
think it is most helpful. It indicates how
careful we must be in considering what
action should be taken on this Bill.

I would like to put this question to the
Witnesses. We all believe, as a result of evi-
dence heard, that this Bill does need certain
changes. Now let us suppose that the Bill is
changed so that the criminal record is not
destroyed but simply after the ten-year peri-
od or whatever period might be agreed upon
it is removed and placed in an inactive file,
and in the event of a second conviction it is
restored to the current records. Let us
assume further that in order to remove the
record to the inactive file it is necessary to
make an application, but that no attempt is
made to have a judicial or any other
Investigation.

If an application is made for the removal
of the record to the inactive file, and if the
Prescribed conditions are met, namely a ten
Year period or whatever it may be has
elapsed, then automatically the record is
removed to the inactive file subject, as I have
said, to being reactivated in the event of a
Subsequent conviction. Would any such sys-
tem seriously interfere with the investigation
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of crime and the conviction of criminals, or
would this be satisfactory from your point of
view?

Mr. Cookson: I think we would have very
much the same situation as we now have.
Many files remain inactive until the
individual named in the file reactivates it
himself by committing another crime.

Mr. Wahn: Then you would see no objec-
tion to a system such as I have described?

Mr. Cookson: No.
Mr. Wahn: That is all, Mr. Chairman.

Mr. Mackey: Mr. Wahn, if you have time, I
would like to quote some of these cases to
you. I will omit names.

In 1932, theft of auto; 1932 theft of auto;
1933 theft; 1933 theft; 1933 loitering; 1937
theft; 1938 theft, and then we do not see or
hear of him again until 1967, some 29 years
later, when there were two charges of inde-
cent assault on a male. In 1954 indecent
assault on a female, suspended sentence; 1964
indecent assault, five years. In 1939, indecent
assault; in 1947 (eight years later) indecent
assault; 1948 incest; 1955 (seven years later)
attempted indecency and 11 years later, in
1966, indecent assault—a breach of the Juve-
nile Delinquents Act. In 1934, breaking and
entering; 1938 take auto; 1943 indecent
assault; 1949 indecent assault, and then 17
years later fraud, three years at that time. In
1937, theft of auto; 1955 (18 years later)
indecent exposure—perhaps not too serious;
1964 (9 years later again) indecent assault on
a female. In 1943, indecent assault; 1947
indecent assault; 1962 (15 years later) inde-
cent assault again; 1965 indecent assault. In
1937, contributing; 1941 indecent assault;
1942 buggery—and this was in England;
1947, two years before he was supposed to
get out of prison, he is in Canada and
charged with contributing to juvenile delin-
quency; 1953 (six years later) buggery again;
1957 (four years later) buggery and then a
seven year period of buggery again. In 1923,
contributing; 1940 receiving; 1944 gross inde-
cency; 1953 (nine years later) buggery; 1957
indecent assault; 1961 gross indecency, and in
1963 vagrancy. Here is another gross indecency
in 1958 and then again in 1967. There are
great periods of time between many of these.
Here is one of contributing in 1949 and gross
indecency 15 years later. They do not neces-
sarily follow a pattern of indecent assault. It
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can be a combination of offences. These are
mostly indecent cases that I have read to you
but I have numerous others here.

The Chairman: Mr. Grafftey, do you have
a supplementary question?

Mr. Grafftey: I have a quick interjeetion.
It would seem from what has been said that
thes whole generic term of sex offences is
hard to discuss under this legislation.

The Chairman: Mr. Tolmie, do you have a
supplementary?

Mr. Tolmie: This is the point I was going
to make, Mr. Chairman. There is this ques-
tion of sexual offences, and they seem to
follow a pattern. Possibly when a person
makes an application and the offence is a
sexual one, in this particular category investi-
gation might be warranted, because the ones
you have mentioned are primarily sexual.

Mr. Mackey: I will give some others, sir,
that I have brought along, if you are inter-
ested in listening to them. Perhaps it will
take too much of your time.

The following are general offences. I
know some of these individuals personally
and know the type of lives they lead. 1935
housebreaking, 1937 theft; 1938 assault and
robbery; 1940 robbery while armed;
1948 (that is 8 years later but, mind you,
he got a six-year sentence, so he would likely
have four years clear); 1950 keeping a gam-
ing house; 1960 (10 years later) conspiring to
defraud, for which he got a year, and seven
years later again he got just a year and six
months for a $10,000 conspiracy. His partner
in crime: 1940 theft; 1941 theft; 1941 theft;
1943 theft; 1944 theft; 1947 attempted grand
larceny; 1958 (11 years later) six months,
and on June 21, 1967, again charged.

Here is one starting in 1919 and it goes all
the way down almost yearly to 1927: 1929,
1930, 1930, 1932, 1935, and then we have a
period from 1947 to 1954 in which one might
think perhaps that the fellow has eventually
found himself, but in 1954 he arrives in Mr.
Cookson’s city and he is arrested again.

Mr. Scott (Danforth): Let us take that par-
ticular case. Why do you say that all those
previous convictions should be held against
him if he went such a long period of time
without getting into trouble?

Mr. Mackey: I am just showing you what
happens. They do not necessarily come to our
attention, Mr. Scott. What happens is that
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they get out of circulation and get into some
other area. Also, there may be records in the
United States or he may have gone to Eng-
land or somewhere else. I am not saying that
he has committed offences during that time,
but he just has not come to our attention.

Mr. Boyle: I think you must understand
that in the major fields of crime such as
breaking and entering and armed robbery,
there is only about 20 to 25 per cent of the
cases cleared by the police.

Mr. Scott (Danforth): What do you mean?
Mr. Boyle: By arrests.

Mr. Scott (Danforth): Oh, I see.
® (12,50 p.m.)

Mr. Boyle: It means that about 75 per cent
of these crimes are unsolved from a technical
point of view. We may know who perpetrat-
ed the crime but we have no evidence to go
before a court and secure a conviction.

(Translation)

Mr. Guay: Mr. Mackey, you speak often
about agreements concerning criminals who
go abroad to commit infractions. Such agree-
ments have been signed with the United
States, with England and with other coun-
tries. However, I cannot avoid thinking about
the immigration system. I wonder if our
immigration system is efficient. Can we rely
on the investigations made by the officers of
the Department of Immigration? Have you
any doubts about the immigration system in
force in Canada and in the United States? If
we cannot trace again or if we can very
easily let a member of the Mafia enter or
leave the country, does this depend on our
immigration system? Do we have a good
immigration system, if a criminal can move
so easily from one country to the other?
(English)

Mr. Mackey: It is very easy to move from
one country to another to commit crimes
today. If you want to go to the States there is
nothing to stop you from crossing the border,
getting in an aircraft and going down there.
You might commit crimes there and eventu-
ally be caught. They may put you back into
Canada but you may, on the other hand,
serve a sentence there. The reason for this I
cannot explain but sometimes they will keep
them there to serve the sentence and other
times they will deport them.

The Chairman: Mr. Grafftey,
some questions.

you have
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Mr. Grafftey: I will try to be very brief.
Mr. Chairman, through you, may I ask the
Committee this as I move into my question-
ing of Mr. Mackey. I believe that in our
dialogue we have reached the stage where
we are discussing a balance between the
desirable and legitimate aspect of law
enforcement and investigation, and the
desirability of erasing certain records under
certain conditions. I think that is what we
are discussing, is it?

The Chairman: You have been here all
morning.

Mr. Grafftey: We have been here since 11
o’clock but I do not think we can arrive at
that conclusion.

The Chairman: We are not trying to reach
a conclusion.

Mr. Grafftey: We certainly were not reach-
ing any conclusion at the beginning of our
discussion.

Mr. Mackey, let us envisage this legisla-
tion twenty years from now when Mr. Tol-
mie’s legislation is in force and certain
records are going to be burned, or whatever
you are going to do with the records when
Yyou expunge them. Am I not right in saying
that within a very short time you are going
_t° get enough information from those records
immediately and photograph, fingerprint, or
do anything else to make your investigative
Procedures possible? In other words, if you
realize that tomorrow morning at nine o’clock
a record is going to be expunged, surely you
are going to get for your investigative proce-
dures of the future all the information you
feel you will need.

Mr. Mackey: You are suggesting that we
‘tiﬁ‘e not going to comply with the order of
e

Mr. Grafftey: No, I am not. I certainly do
not think T am.

Mr. Mackey: I am not being facetious in
this but it is a good point because I think

is could be done and I think you would
ave to watch this.

Mr. Grafftey: That is useful information
and I do not believe Mr. Tolmie would object
to this,

I am going to try and get to this brief but
In my notes expunging a record or taking an
€raser and erasing the record does not mean
O say—and let us be realistic—that you are
Not going to have the kind of details and
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facts from that record to make your job more
possible. I do not think, Mr. Tolmie, your
proposed legislation envisages that.

Mr. Mackey: I am pleased to hear that
because I believed when I read this legisla-
tion that this was generally the case and I
was trying to decide in my own mind wheth-
er it meant one offence or many offences in
the Bill. This is why we have attacked it in
this manner.

Mr. Grafftey: This is how I probably
sounded when I gave the theme of my ques-
tioning. I oversimplified it at the beginning.

I will go on from there...

Mr. Cookson: Could I add something, if
you do not mind, please? When you are deal-
ing with records you are dealing with a very
complex variety of documents. Let us say a
man is arrested for a criminal offence and is
booked. His name and the offence, and so on,
is in the jail record. Then his name appears
on the docket along with possibly thirty
other names on one docket sheet. There is an
information and complaint and there is a war-
rant. There is a record of conviction and this
is in the hands of the local magistrate or the
district court judge. It eventually gets to the
court house, the judicial district centre, and
there it is filed, perhaps along with certain
exhibits. These exhibits, after a certain peri-
od of years—I do not know just what it
is—are destroyed but the file is never
destroyed. Then there is the fingerprint
record and a photograph in the local depart-
ment identification bureau. Then there is the
central bureau in Ottawa which is controlled
by the RCMP and there you have a record.
So, when you are dealing with the expunge-
ment of records all of these various matters
have to be considered and, as I say, it is very
complex and just how it is to be done, I do
not know.

Mr. Grafftey: Let us get on to a subse-
quent question which is interrelated here.
Supposing in one way or another we made it
a prohibition for prospective employers to
ask the question: “Have you had a record?”
verbally or in written form. Would this
prevent the said employer from making the
kind of investigation into. ..

Mr. Cookson: I do not think you could
legislate against it.

Mr. Grafftey: No. Even if you said he
cannot ask the question verbally and cannot
put it in written form the employer is just
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going to make the kind of investigation that
he is making today anyway without asking
anybody.

Mr. Mackey: But in the Province of On-
tario—I am not too sure of the law on this
—you cannot ask a person his religion and
this type of thing. I think this is in the same
area but it does mot answer the problems.
You are talking about the man being a
second-class citizen. At least he does not have
to write on there: “I have a record,” and I
think this is what embarrasses him when he
goes to get a job and certainly it is an obsta-
cle in some forms of employment; there is no
doubt about that.

Mr. Grafftey: This next question is more or
less a question and an assertion. I feel your
brief has been excellent. The kind of com-
mission you are talking about is realistic but
in view of the fact that we are just scraping
the surface in the area of penology and
criminology concerned with alcoholism, drugs
and all the things we know about—I should
say, we do not know about—I felt, as a result
of the few cases I have dealt with on royal
pardon, that the discretion is a terrible dis-
cretion to put in the hands of these officials. I
think this is even more terrible. I certainly
would not want to sit on any board at any
time and I studied this. I majored in
criminology in law school and I would not
want to sit on any board and try to deter-
mine when a man was rehabilitated in terms
of what we are discussing here today. I
would not want that kind of discretion. I do
not think anyone would.

©(1.00 p.m.)

I have a particular case that I am dealing
with now which occurred eighteen years
ago—of indecent exposure. The man is in a
desperate state because of this now and he
just cannot get a job. He is sinking fast. I am
in constant touch with this fellow. I get the
usual thing back from the Solicitor General:
get him Royal pardon. That is not what he
wants. He wants you people to have every-
thing, all the details you need for investiga-
tion and law enforcement. He wants the
social agencies of this country to have all
the knowledge they want about him so that
people who are sick like him are not going to
continue. He also realizes there are various
kinds of jobs he cannot have because people
are aware of the kind of illness he had and
that even after 18 years under the right
conditions he will repeat this kind of crime,
so wiping out his record is not going to do
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any good. All he wants is to have his record
wiped .out in terms of not having to answer
the kind of questions that are being put to
him today. But right now this man would
give you everything you wanted. What can
we do? I do not think any commission is
going to be able to say to this fellow, “You
are rehabilitated”. On the other hand, do we
amend acts?

Mr. Tolmie: Mr. Chairman, perhaps this
interjection might be helpful to my colleague.
It has been suggested that legislation be
passed which would state, in effect, that the
applicant was deemed not to have committed
the offence and he would be legally entitled
to say “No, I have not been charged; I have
not been convicted”. This is one possible
solution.

Mr. Mackey: Yes, I saw that in some of the
recommendations, but I think there is a
problem here. Some people find it very diffi-
cult to live with a lie; very difficult. And on
the other hand when they get nicely settled
someone might walk in and say: “Well, you
have got Johnny Smith there; I saw him in
court two or three years ago for burglary or
some other offence”. This is what you are
faced with. I think you have to be honest
about this but I think the only way we will
ever get around it—and I do not think it is
going to be an easy job—is to educate
employers to realize that they are going to
have to take these people and put them back
into society. I think the time is ripe for
educating employers. I think they are recep-
tive to it right now.

Mr. Scott (Danforth): And governments.

Mr. Grafftey: It is so important to hear
your views; it is very helpful. I hope I am
not getting off the subject but I often get this
question put to me by young offenders. They
come to my office and say they are employed
now, and ask me whether they should tell
their fellow employees or not. I always
advise them that it is an individual decision
they must make themselves and that I cannot
advise them. Is there any comment you
would like to make in this regard?

®(1.05 p.m.)

Mr. Boyle: I think your position of wheth-
er you should advise a young fellow to go
and tell his employer depends not on the
young fellow so much as on the employer.
What are his characteristics? What is he
like?
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(Translation)

Mr. Choquette: Would you suggest, for
example, that the procedure be amended?
Could not criminal procedure be amended,
for example, to forbid, during an appearance
before the court, any mention of previous
convictions when they involve minor
offences?

For example, when a person is accused of
rape or of armed robbery, would there not be
some offences about which we could for-
bid <

Mr. Boyle: I do not believe so; frankly, I
do not believe so.

(English)
The Chairman: Gentlemen, it is one

o’clock. Have you anything you want to add,
Mr. Aiken?

Mr. Aiken:
Chairman.

The Chairman: Go ahead. I think you
should have the opportunity of asking it.

I have one question, Mr.

Mr. Aiken: We have had a lot of hearings
previously and I think that a certain consen-
sus has developed in the Committee that is
not apparent from the Bill. In fact, it might
have been better had Mr. Tolmie redrafted
his Bill after our previous hearings. It seems
to me that the Committee is rather strongly
considering a central register of convictions
where not the file itself but a record of the
offence would be maintained in a central
register. All entries and inquiries concerning
convictions would be made there and it
would be from this central register that a
record of conviction or a record of no convic-
tion would be issued and the files themselves
would not be destroyed. Would this meet the
situation? That is, where the record of a
conviction itself would be merely deleted
from the record and a certificate of some sort
given after a period of time?

Mr. Mackey: Frankly, I do not think any-
body wants a certificate to have around. I
think this kind of certificate is like telling a
man who has just come out of a mental insti-
tution that he is the only sane one in the
office.
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Mr. Aiken: Perhaps I expressed it in the
negative. What was really requested is that it
would be the record itself that would be
destroyed and not the file.

Mr. Boyle: The dissemination of this infor-
mation to other departments on inquiry? I
think that is what you are trying to say.

Mr. Aiken: Exactly, so that a person could
say that there was no record of his
conviction.

Mr. Boyle: It is pretty difficult to answer a
question like that.

Mr. Mackey: Could I answer that, maybe
in part? At the present time, if we are
inquiring about a prisoner who is outside of
our jurisdiction, we go to the central reposi-
tory anyway. So, really this is already in
effect. It would be just a matter of what we
suggested, of putting them into a separate file
and this is the file that has been pardoned or
whatever the case may be.

Mr. Scoit (Danforth): That is with the
attorney general of each province, is it?

Mr. Boyle: No, I am talking now about the
central repository here in Ottawa with the
RCMP.

Mr. Aiken: I think that really is what the
intent of the whole proceeding is: that the
person would not have a record of his con-
viction but the conviction would still be
there.

Mr. Mackey: Mr. Chairman, may I suggest
that you talk to some member of the RCMP
with regard to the central files because I
think it is rather unwise for us to discuss
them.

The Chairman: Just before I adjourn the
meeting I want to thank you, Mr. Spearing,
Mr. Mackey, Mr. Cookson, Mr. Boyle and Mr.
Cassidy for your appearance before the Com-
mittee this morning, for the very excellent
brief you have presented and for the infor-
mation and guidance, and so on, that you
have given to us. It will be of great benefit to
the Committee in forming and drafting a
recommendation to the House for its consid-
eration. Thank you very much.
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AB'PIE'RDE X "B
STATISTICAL DATA
Table 1. =~ Offence and Persons Charged Data Reported
by the Police for Criminal Code Offences
(except traffic), Canada, 1962 - 1966%
Offences Cleared Persons Charged
our | ghetusl . |Toral | By | OCher | porumms |

Charged Male Female Male Female]
1962 No. 514,986 (188,181 | 142,516 | 45,665 | 146,151 |110,645 9,194 24,502 1,810
Rate (1) 3,338.6 947.5 [1,896.9 158.4 | 1,266.0 97.7
Percent 36.5 201 8.8
1963 No. 572,105 |201,581 | 151,910 | 49,671 | 156,787 |115,747 | 10,358 28,433 2,249
Rate (1) 3,637:5 996.9 [1,954.1 175.3 | 1,428.1 118.1
[Percent 35.2 26.5 8.7
1964 No. 626,038 [236,264 | 167,487 | 68,777 | 173,973 (124,675 | 12,689 33,868 2,741
Rate (1) 3,900.2 1,083.8 |2,065.9 210.3 | 1,663.7 140.8
Percent 37.7 26.7 11.0
1965 No. 628,418 234,898 | 161,757 | 73,141 | 170,855 {120,460 | 12,803 34,284 3,308
Rate (1) 3,831.0 1,041.6 |1,954.4 207.4 | 1,648.6 166.5
Percent 37.4 25.% 1.7
1966 No. 702,809 |264,644 | 175,570 | 89,074 | 182,568 |128,895 | 13,954 35,636 4,083
Rate (1) 4,183.4 1,086.7 |2,041.6 221,2 1415678,1 198.7
Percent 37.7 25.0 327
* Source: Uniform Crime Reporting Programme,

Judicial Section,
Dominion Bureau of Statistics.

(1) Rates per 100,000 population 7 years of age and over.
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EXTRACT FROM: UNIFORM CRIME REPORTS

FOR THE UNITED STATES
FOR THE YEAR 1966

Summary

(This section is for the reader interested in the general crime picture. Technical data, of interest primarily
to police, social scientists, and other students, are presented in the following sections. If you wish assistance
in the interpretation of any information in this publication, please communicate with the Director, Federal
Bureau of Investigation, U.S. Department of Justice, Washington, D.C., 20535)

Crime Capsule

Almost 3} million serious crimes reported dur-
ing 1966; an 11 percent rise over 1965.

* * *

Risk of becoming a victim of serious ‘cr'fme
increased 10 percent in 1966 with almost 2 victims
per each 100 inhabitants.

L » »

Firearms used to commit more than 6,500
murders, and 43,500 aggravated assaults in 1966.

* * *

Daytime burglaries of residences rose 140
percent in 1966 over 1960.

@ * »

Property worth more than $1.2 billion lost as a
result of 153,400 robberies, 1,370,000 burglaries,
2,790,000 larcenies, and 557,000 auto thefts.
Police recoveries, however, reduced this loss by
55 percent.

* - *

Arrests of juveniles for serious crimes increased
54 percent in 1966 over 1960, while number of
Dersons in the young age group, 10-17, increased
19 percent.

L] * *

Arrests for Narcotic Drug Law violations rose
82 percent, 1960-1966. Narcotic arrests 1966 over
1865 up 28 percent influenced primarily by
Marijuana arrests in Western States.

] » L

Police solutions of serious crimes declined 8
Ppercent, in 1966.

Fifty-seven law enforcement officers murdered
by felons in 1966. Firearms used as murder
weapons in 96 percent of police killings since 1960.

* " -

Careers in Crime: Study disclosed 55 percent of
offenders released to the street in 1963 rearrested
within two and one-half years.

* * -

Fifty-seven percent of the offenders released on

parole were rearrested within 2% years.
» - *

Sixty-seven percent of prisoners released early in

1063 after earning “good time'’ were rearrested.
» * »

Eighty-three percent of those persons acquitted
or dismissed in 1963 were rearrested within 30
months.

* L L

Seventy-two percent of persons granted proba-
tion in 1963 for auto theft repeated in a new
crime.

£ * *

Of the young offenders under 20 released in
1963, 65 percent repeated.

L] * »

Mobility study reveals over 60 percent of the
repeaters charged with robbery, burglary, auto
theft, sex offenses and forgery were rearrested in
two or more states during their criminal careers.

L] * L]

1966 police employee rate of 2 police employees

per 1,000 population was first change since 1960.
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CAREERS IN CRIME

In January, 1963, the FBI initiated a study of
criminal careers. At the end of calendar year 1966,
160,310 criminal histories of individual offenders
had been incorporated into the program.

The study is made possible by the cooperative
exchange of criminal fingerprint data among
local, state and Federal law enforcement agencies.
The all-important fingerprint card submitted to
the Identification Division of the FBI by these
law enforcement agencies contains information
which serves as a basis for statistical examination
of careers in crime. While there is a lack of uni-
formity in submissions made by all law enforce-
ment agencies for all criminal charges, generally
it is the practice to submit a criminal fingerprint
card on all arrests for serious crimes, felonies, and
certain misdemeanors. Fingerprinting by police is
o part of the “booking” procedure of placing a
formal charge against an arrested person. The
arrest and charge have substance and differ from
temporary detention for questioning or investiga~-
tion. On the Federal level almost all persons
arrested are fingerprinted by the arresting Federal
agency or United States Marshals. Federal prisons,
state penitentiaries and county jails also submit
fingerprint cards and related data to the FBI
Identification Division.

As the fingerprint card constitutes a positive
means of identification it becomes possible to
obtain each offender’s crimival history. There is a
lunitation, of course, in that the offender must first
be detected, arrested, and a fingerprint card sub-
mitted at the time of arrest. Of equal importance
is the disposition of each arrest which is also
requested. FBI Identification Division fingerprint
files of known offenders in this Program are
“flashed” to provide an accurate means of follow-
up concerning eny future criminal involvement.
As additional information is accumulated on these
persons, it is added to the record which has been
previously stored in a computer. These offenders
are initially selected because they have become
involved in the Federal process by arrest or release.
The sample also includes serious state violators
arrested as fugitives under the Fugitive Felon Act,
as well as District of Columbia violators, Specifically
excluded from this study and resulting tabulations
are chronic violators of the immigration laws and
fingerprints submitted by the military.

To gain insight into the career of oriminal
repeaters, an analysis was made of the records of
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41,733 persons arrested in 1966 for a Federal crime
or rearrested locally in 1966 after having been
included in the Program previously due to a
Federal arrest subsequent to January 1, 1963.

Table A describes the distribution by age group
of the persons arrested in 1966. The emphasis upon
the youthful offender is immediately apparent
from the age distributions. It is noted that 49
percent of the persons in this group were in their
twenties or younger in 1966. Significantly over 70
percent of the offenders were first arrested under
the age of 25.

Table A.—Distribution by Age Group of Persons Arrested

in 1966
Age, 1906 Age at first arrest
Age group
Number Peroont Number Dercont

3,207 7.8 i8, 682 “.5

9, 601 2.0 11,768 2.2

7,57 18.2 4,718 1.2

10,968 26.3 4,160 10.0

6,652 15.9 1,705 41

3,008 8.9 800 1.9

Total...... 41,733 100.0 41,733 100.0

Leniency in the form of probation, suspended
sentence, parole and conditional release had been
afforded to 51.6 percent of the offenders. After
the first leniency, this group averaged more than
5 new arrests. For the purposes of this study,
probation, suspended sentence, parole and con-
ditional release are referred to as “leniency.” It
goes without saying that probation and parole
are special forms of treatment of criminals, but
since they represent a lesser punitive action than
incarceration, the term leniency is used to point
up this characteristic.

From an analysis of the mobility of these 41,733
offenders a significant fact emerges—nearly 43
percent of these individuals were arrested in
one state and 57 percent in two or more states.
Distribution by sex and race was also considered
and indicates that 93 percent were males and 7
percent females; 66 percent were white, 29 per-
cent Negro and 5 percent all other races.

Of 41,733 offender records which were proc-
essed, 36,506 were repeaters; that is they had a
prior arrest on some charge. The average criminal
career of the above repcaters amounted to more
than ten years (span of years from first to last
arrest). During the period of their criminal
career this group averaged over 6 arrests each,
3 convictions and 2 imprisonments. Keep in mind
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that disposition data is approximately 80 percent
complete with regard to persons committing
felonies and slightly less complete for those in-
volved in misdemeanors or minor offenses.

These 41,733 individual criminal records are
made up primarily of Federal offenders who were
brought into the program due to their involve-
ment in the Federal process. The fact that most
of the Federal crimes as defined by statute are
also local in nature allows one to infer that
statistics concerning local offenders would closely
approximate those included in this study. The
violators contained in this Program generally
are serious offenders and, therefore, likely re-
peaters since common law enforcement practice
is generally not to submit a fingerprint card on
minor or petty crimes.

Profiles

Table B illustrates the profiles of known re-
peaters by type of crime. The table consists of
repeaters who were arrested in calendar year 1066.
It provides insight concerning the degree to which
repeaters contribute to crime counts year in and
year out.

These offenders included in Table B have been
arrested on at least two occasions and were se-
lected for inclusion in the study by type of crime
based on their last charge in 1966. The average age
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of these offenders ranged from 26 years for the
auto thief to 45 years for the gambler. Considering
the auto thief who repeated in that offense, his
average age was 24 at the time of his first arrest
for auto theft while the average age at first arrest
for the gambler who repeated was 40 years of age.
The extreme ranges of age at first arrest for any
offense were the gambler at age 30 and the burglar
and rapist at 19 years of age. The average age at
first arrest is influenced upward since fingerprint
cards are not submitted with any degree of consist-
ency on juvenile offenders.

Criminal careers of these offenders ranged from
15 years for the gambler to 6 years for the more
youthful auto thief. The burglar has the highest
rate of repeating during a criminal career followed
closely by those who were involved in robbery,
narcotics, and fraudulent checks. Of the charges
accumulated by individuals responsible for murder,
assault, robbery, burglary, auto theft and rape, 50
percent or more were the more serious Crime Index
type charges.

The narcotic offender ranked highest among
those repeating in the same type of crime as indi-
cated by 58 percent rearrests in this violation.
The gambler and burglar followed closely with 57
and 56 percent, respectively. Of the auto thieves,
40 percent repeated in auto theft during the
course of their criminal career, while 38 percent

Table B.~Profile of Known Repeaters Arrested In 1966 by Type of Crime

Murder (Felonk Robbery | Burglary | Auto Rape Bex Nar- Gam- Bogus
assanlt thelt offenses | cotics checks

Total of | 1,60 o3| 340 6204 319 | 1| 1,24 3,508
Average age 1960, 2 an 2 = 26 n 3 3 45 3
Average age first arrest for specific charge. 3 2% 2 24, E 26 3 b1 40 2
Average age at first arvest 2 2 20 19 20 » 2 21 30 z
Average criminal career (yvs.). 10 ® ] L] () 7 10 10 15 10
Average arrests during eriminal career......ccevnee- [} 7 8 9 6 L] 7 3 [} 3
Crime Index arrests. .. 3 4 4 5 3 3 2 2 1 2
Froquency of arrest on specific charge (percent):

One. ™" " (4] 4“4 61 81 70 43 42 52

Two. 1] 7 26 n 17 13 21 20 21

‘Three or move. ® 12 » 18 3 1 t 1 a o
Pmu;my of lenlency action on sny charge (per

oont):

One. n b 30 U 3 0 2 2 32

Two.. 7 8 13 17 10 n 13 1 7 L)

Three or move. 4 [} 8 9 T & 8 9 4 1n

Total (; g » 2 51 ] 45 48 81 48 H 87

Lenicncy on specific chiarge (Peroent)..o . ceeeeaceen 3 7 1 17 25 5 7 25 n 25

Averags arrests after first lenienoy....eeeueeaen. L} (] 7 7 5 13 6 7 [}
Mobility (porcent).

Arrests in 1 Btate 35 a »n 0 3l 3% ) [ a2

Two States. 40 ] 2 b 3 83 * 1 2 21 28

Thres or more Btates % o » 8 36 a 18 1u “
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of the robbers repeated in that category. Those
involved in fraudulent check activities repeated
at the rate of 48 percent in this type of crime. For
those offenders. involved in crimes against the
person—murder, rape and felonious assault—the
repetition rate in the same criminal act is much
lower than property offenders. The frequency of
probation, suspended sentence and parole granted
to these offenders ranged from 34 percent for
gambling to 60 percent for those who had been
charged with burglary. There appears to be a
similarity between the burglar and the bogus
check offender in that 57 percent of the latter
were granted the above forms of leniency and both
of these criminal types have a high rate of recidi-
vism in the same type offense. Leniency was
granted most frequently for specific charges
involving the bogus check offender, narcotic
violator, and auto thief.

The robber, burglar, auto thief, sex offender and
forger appear to have the highest rate of mobility
with over 60 percent having been arrested in two
or more states during the course of their criminal
carear.

November 2, 1967

30 Month Follow-Up

A study has been made of persons included in
the Careers in Crime Program who were released
from custody in 1963. The records of these persons
were followed for the next 30 months with the
cutoff for this study being June 30, 1966. Inas-
much s they were already part of the Careers in
Crime Program new arrests were stored on mag-
netic tape and necessary items for this study
specifically recalled.

Type of Release

Of all offenders (17,837) released to the street
in 1963, 55 percent were rearrested for new offenses
by June 30, 1966. Chart 18 indicates that persons
arrested on a new charge within 30 months ranged
from 30 percent for those released with a fine and
probation to 67 percent for offenders granted a
mandatory release by a penal institution. The
percentage figure for parole includes 139 persons
handled by Pre-Release Guidance Centers (Half-
way Houses) of whom 75 percent were arrested
within 30 months. It is interesting to note that 83
percent of those acquitted or dismissed in 1963

Chart 18
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777

PERCENT OF PERSONS REARRESTED WITHIN 30 MONTHS
BY TYPE OF RELEASE IN 1963
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were arrested on a new charge within 30 months.
As indicated earlier, formal police charge and the
submission of a fingerprint card is done generally
for felonies or serious misdemeanors. For example,
only 16 percent of all rearrests were for drunken-
ness, disorderly conduct, serious moving traffic
violations, and vagrancy. In most instances these
were secondary arrests of the same offender who
also was arrested for a more serious offense. All
offenders who repeated during the two and one-
half year period averaged two arrests.

Age

A further examination of persons released in
1963 was made by age group. Chart 19 reflects the
percentage of persons, by age, who were arrested
on new charges after being released in 1963.
The overall high percentage figures are evident
as well as the large concentration among youthful
offenders.

The various types of treatment; probation,
parole and mandatory release for persons released

Justice and Legal Affairs 79

in 1963, when broken down by percentage figures
disclose the highest degree of recidivism was among
the more youthful offenders. Of those granted
probation, 60 percent under 20 years of age and
54 percent in the age group 20 through 24 were
arrested on new charges. Considering those who
were granted & mandatory release, 81 percent of
those under 20 and 80 percent of those falling in
the.age group 20 through 24 repeated within the
next 30 months. Statistics describing those persons
released on parole showed that 68 percent of the
offenders under 20 years of age and 71 percent of
those 20 through 24 years of age were repeaters
within 2¥% years.

Mobility

The tendency on the part of criminal offenders
to move about the Nation is illustrated by per-
centage comparisons describing the amount of
mobility of those persons who were rearrested
after release in 1963 (Chart 20). For those granted
parole, 61 percent of new charges against these

Chant 19

UNDER 20  20-24 25.29

PERCENT REPEATERS

BY AGE GROUP
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Chart 20

MOBILITY OF REPEATERS BY TYPE OF RELEASE IN 1963

56 ///

REARRESTED REARRESTED
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R / _

DISMISSED
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people were initiated in another state while 44
percent of new charges lodged against persons re-
leased on probation and/or suspended sentence
were made in a state other than the one in which
they were originally convicted. The overall degree
of mobility is high particularly with regard to the
more serious offenses.

Table C.—~Maobility of Repeaters Released in 1963 by Specific

Charge

Total Percent re- | Percent re-
Charge resrrested | wrrested in | arrested in
same Btate | other State

218 82 48

123 64 »

m 121 46

1,287 o 3

3,809 2 "

857 70 20

%8 n n

o 8 15

1,34 85 45

o " »

Significant facts emerge from an analysis of
mobility of persons within 30 months after their

36

FBI CHART

release in 1963. Table C portrays the mobility of
these repeaters by type of charge on which they
were released in 1963. While a high degree of
mobility, 52 percent, is apparent regarding all
types of criminal offenders, some types of criminals
are more mobile than others. The narcotic offender
and the gambler are primarily local, repeating 70
percent and 85 percent, respectively, in the same
state while the auto thief repeated only 26 per-
cent in the same state and 74 percent in another
state. Mobility is certainly an important factor
with regard to robbery and burglary offenders as
almost half of the mew arrests for persons in-
volved in these types of crimes were made in
states other than where originally charged in 1963.

Type of Crime

The general tendency toward greater recidi-
vism appears in the group engaged in the more
serious types of crimes. This is demonstrated
in Charts 21 and 22 which describe the percent
of' those released on probation, parole or granted
mandatory releese who accumulated new
charges within 30 months following their release
in 1063, The percentage of repeat for the group
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Chart 21

PERCENT REPEATERS

BY TYPE OF CRIME AND RELEASE IN 1963
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Chart 22

PERCENT REPEATERS

BY TYPE OF CRIME AND RELEASE IN 1963

(MANDATORY RELEASE)

Rearrested

released on probation ranged from 72 percent for
the auto thief, 65 percent for the narcotic and
burglary offenders to 24 percent for persons re-
leased on gambling charges. A similarity exists
with those released on parole in 1963. Of those
persons released on parole 73 percent of the auto
thieves and assault violators repeated, 63 percent
of the burglars repeated, while only 30 percent of
those released on parole for Federal liquor law vio-
lations repeated within the next 30 months. While
a degree of recidivism is evident with respect to all
those released on probation, parolé, or granted
mandatory release there is obviously a higher
degree of recidivism among individuals involved
in the more serious crimes.

The tendency toward a lesser degree of re-
cidivism among those persous released on probs-
tion or fine snd probation is understandable
when the type of offender is considered. Certain
types of crime, for example income tax evasion,
theft of Government property, liquor law viola-
tions, and embezzlement are perpetrated by

FBI CHART

persons who generally have roots in the community
and are less likely to repeat. Many of these offend-
ers are granted probation or fine and probation,
therefore, it can be expected that recidivism will
be lower when these types of circumstances are
considered.

Criminal Progression

During 1963, 5,761 persons were released for
various crimes coming under the geveral categories
of (1) crimes against the person (murder, forcible
rape, and aggravated sssault), (2) crimes against
property (burglary, larceny, and auto theft),
and (3) robbery. These persons, during the next
30 months, accumulated 13,180 new charges or an
average of over 2 new arrests per person.

The figures were broken down to determine the
existence of any trends regarding the type of crime
committed by known repeaters. Of those persons
released in 1963, 258 were rearrested after & con-
viction for a crime against the person, 5,291 for
committing a crime against property, and 212
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Chart 23

TENDENCY TOWARD MORE VIOLENT CRIMES
5761 OFFENDERS

VIOLENT CRIMES 8.2%

VIOLENT CRIMES: Murder, Forcible Rope, Aggravated Assault and Robbery
PROPERTY CRIMES: Burglary, Larceny and Auto Theft

DISTRIBUTION OF NEW CHARGES WITHIN
30 MONTHS AFTER RELEASE

AGAINST PERSON 10%

AGAINST PERSON ROBBERY 9%
L)
i ROBBERY
37%
ROBBERY 9% AGAINST
PROPERTY
NGAINST AGAINST 81%
PROPERTY PROPERTY
47% 45%
RELEASED IN 1963 RELEASED IN 1963 RELEASED IN 1963
FOR A CRIME FOR FOR A CRIME
AGAINST PERSON ROBBERY AGAINST PROPERTY

DISTRIBUTION LIMITED TO ARRESTS FOR CRIME INDEX TYPE OFFENSES:
Murder, Forcible Rape, Robbery, Aggravated Assault, Burglary, Larceny and Auto Theft
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Table D.—30 Month Follow-up of Persons Released in 1963 by Age, Race, and Sex
Age Total White Nogro Other Male Female
Under 20:
With sub chargo 1,180 868 202 110 1,145 35
With no sub charge el 470 12z7 “ 580 61
Total. 1,821 1,338 3 164 1,725 %0
Poroent with sub charge. 4.8 4.9 6L 4 7.4 0.4 20.8
20-24:
With sub charge. 2,639 1,813 580 146 2,376 162
With no charge. 1,405 1,111 256 38 1,210 189
Total... 3,044 2,024 830 184 3,502 352
Percent with sub charge. 6.4 62.0 69.4 ™3 00.1 46.3
25-20:
With sub charge 1,788 1,138 524 8 1,657 101
With no charge 1,224 836 i o 1,077 147
Total 2,082 2,022 835 126 2,734 28
Porcent with charge. 5.0 56.2 62.8 78.4 60.6 40.7
30-39:
With t charge. 2,501 1,405 873 133 2,360 141
With no charge. 2,066 1,444 577 45 1,835 z1
Total. 4,567 2,030 1,450 178 4,105 372
Percent with sub charge. 5.8 50.9 60.2 7 56.3 7.9
40-40:
With sub charge 1,318 853 304 L) 1,250 066
With no charge 1,861 1,113 412 26 1,408 143
Total. 32,867 1,066 806 95 2,658 200
Percent with charge. 5.9 3.4 .9 72.8 47.0 ne
80 and over:
With chargo 559 391 127 41 55 4
With no charge. 1,007 858 20 19 1,025 n
Total. 1,656 1,249 ur 60 1,570 86
Percent with sub charge. 3.8 a3 36.6 6.3 u.7 16.3
All ages:
With subsequent charge........... 9,853 6,556 2,700 b7 9,333 520
With no sub charge. 7,984 5,882 1,98 19 7,141 83
Total. 17,837 12,438 4,603 ™ 16,474 1,363
Percent with sub chargs. 5.2 2.7 8.7 7.0 5.7 8.2

for committing robbery offenses. This follow-up,
30 months later, indicates the tendency toward
commission of more violeni crimes by repeaters.
Chart 23 depicts this trend by percentage dis-
tribution. Of all new arrests within the 30 months
period for Crime Index type offenses, crimes
against property amounted to 4,116, while robbery
increased to 558 and crimes agaiust the person
to 619.

Chart 23 illustrates the distribution of new
Crime Index charges for those persons released
in 1963 and rearrested. These charts indicate
that the large proportion of criminal repeating is

40

in the property crimes of burglary, larceny, and
auto theft. However, 19 percent of the rearrests
for the property crime offenders were for the more
serious crimes of violence. Primarily the result
of this escalation, violent crime offenses were
more than double on rearrest than in 1963.

Conclusion

The Careers in Crime data documents the
existence of the persistent or hard-core offender
and the substantial extent to which he contributes
to the crime problem. The tendency of this
offender to repeat in crimes of a more serious
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Table E.=~30 Month Follow-Up by Age Group and Type of Release in 1963
Disposition Under 20 20-24 25-20 30-39 4040 30 and over Total
Probation and suspended sentence:
With sub charge .. 607 923 620 811 403 171 3,535
With no sub charge 411 785 600 077 74 490 4,007
1,018 1,708 1,220 1,788 1,147 661 7,642
80.0 5.0 50.8 45.4 35,1 25.9 46.9
63 213 148 252 ~187 88 051
With no sub t charge 2 70 ki 138 138 108 558
Total 9 283 225 300 325 106 1,600
Porcent with a sub charge 70.0 75.3 65.8 6.0 57.6 44.9 63.0
Fine and probation:
With sub charge. 8 48 43 62 47 23 21
With no sub charge. 15 81 00 123 130 134 543
Total..... 23 129 108 185 1w 157 T
Percent with a charge. .3 7.2 4.7 33.5 26.6 4.0 20.8
Acquitted or dismissed:
With charge. 84 168 174 226 105 49 806
With no sub charge 14 25 32 42 26 2 164
28 103 206 268 131 " 270
charge 85.7 87.0 84.5 8.3 80.2 68.2 8.1
Parole:
With subsequent charge. ...... B 066 418 341 158 87 2,263
With no charge 151 389 a22 382 258 192 1,604
Total 474 1,855 740 3 416 249 3,957
Percent with a sub chargo. 68.1 71.3 56.5 47.2 38.0 2.9 87.2
Mandatory release:*
With chargoe. 5 21 355 809 418 171 2,067
With no charge 2 55 133 404 255 148 1,018
Total 118 216 488 1,213 671 310 3,085
Porcent with a charge 80.6 80.1 72.7 68.7 62.0 53.6 67.0
Total:
With sul charge, 1,180 2,639 1,768 2,601 1,316 550 9,853
With no chargo. 641 1,406 1,24 2,086 1,851 1,007 7,084
Urand total 1,821 3,044 2,982 4, 567 2,867 1,656 17,837
Percent with s sub charge 648 4.4 50,0 b4.8 45.9 3.8 85.2

*Prisoners are released early under supervision by laws based on “‘good-time'’ earned while in the institution.

nature, coupled with a high degree of mobility,
further complicates the problem. It is apparent
that rehabilitation methods have not been very
successful with this type of criminal behavior.
It is obvious that the criminal justice system
needs to re-examine its methods if criminal careers
are to be aborted.

Police arrest supported by the submission of a
fingerprint card was used as the basis of recidivism

in this analysis. Conviction and imprisonment
data will be used in future studies. The delay
between police formal charge and final court
disposition prohibited the use of conviction data
in this analysis.

The accompanying tables provide added insight
into the problems of repeaters. The figures are
based upon & 30 month follow-up after the
offenders were released in 1063.

41
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Table F.—~30 Month Follow-vp by Age and by Specific Charge on Which Released in 1963

Offense Under 20 20-2 22820 30-30 4049 |50 and over| Total all
ages
gzl
Sttt sithenrifintit ehiater ) b0 2 28 10 4 108
With no subsequent chat B 1] 1" 1 7 5 87
Potadlubliia : 26 4 2 40 17 0 105
ervent with a subsequent ¢hargd o....vcierciemancncnrssanasasss 0.2 7.2 0.0 0.5 88.8 0.5
Hurglarys
With a subseq: charge. 07 o 49 30 15 6 29
With no sub charge. 30 2 16 21 12 4 106
Totalow itiasasss 124 86 5 0
Percent with a sub charge 60.1 7.3 75.4 5.0 0.3
Larceny:
With a sut charge. 122 303 176 275 11 40 1,026
With no sub charge. 103 215 143 23 101 56 o1l
Total.. . 225 518 318 508 272 06 1,937
Percent with a sub t charge 54.2 68.5 65.0 .1 40.8 4.7 53.0
Auto Thelt:
With o sub charge. 673 1,004 408 420 3 61 2,805
With no sub tharge 260 o 137 138 L] 21 027
Total.. . 933 1,311 545 564 207 82 3,732
Percent with s sub charge 721 76.0 74.9 75.5 8.5 e 75.2
Robbery:
With a chargs. % 42 4 8 21 8 180
With no sub charge. 12 27 18 52 2% 2 156
Total.. . a0 69 45 110 40 30 336
Percont with a sub charge 66.7 60.9 60.0 52.7 45.7 20.7 53.0
Narcotics:
With a charge.. 2 130 182 316 8 28 763
With no sub charge. L) 47 7% 211 124 w 531
Total. . n 177 256 521 210 7 1,24
Percent with a charge 7.8 7.4 71 60.0 41.0 28.9 5.0
Gambling:
With a charge. L] 4 2 20 25 92
With no charge. 1 4 12 38 2 80 207
Total...z. 1 10 10 66 101 105 20
Percent with » charge 42.4 2.7 2.8 30.8
Forgery:
With a sub charge. 8 215 227 354 184 59 1,077
With no charge. 20 142 124 213 140 5 708
Total.. ] 357 351 567 3AU 118 1,785
Percent with charge 86.9 0.2 7% 4 62.4 5.8 50.0 60.3
Liquor Law Violations:
Witha charge. 36 101 138 251 184 140 850
With no charge. o7 160 179 354 F -] 330 1,433
Total. .. 1 210 ar 605 512 476 2,28
Percent with a sub charge 5.0 .4 4.5 41.5 359 20.4 w2
Fraud:
With s sub charge. 3 2% v 87 59 12 o
With no sub chargs. 1 2 H 131 8 [ wn
Total.. 4 4 1 218 157 80 807
Percent with » sub: charge .. 5.2 07 0.9 3.6 15.0 =4
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MINUTES OF PROCEEDINGS

TuEespay, November 7, 1967
(6)

The Standing Committee on Justice and Legal Affairs met at 11.05 a.m.
this day, with the Chairman, Mr. Cameron (High Park), presiding.

Members present: Messrs. Brown, Cameron (High Park), Cantin, Forest,
Gilbert, Goyer, Latulippe, MacEwan, Otto, Pugh and Mr. Woolliams (11).

Also present: Mr. Barry Mather, M.P.

The Chairman read the Order of Reference dated June 29, 1967, which
referred the subject-matter of Bill C-4 An Act concerning reform of the bail
system, to the Committee.

The Chairman advised the Committee that he had been in touch with
three prospective witnesses concerning the subject-matter of Bill C-4, as agreed
at a meeting of the Subcommittee on Agenda and Procedure, held on October
19, 1967. The first of these, Mr. Henry H. Bull, Q.C., Senior Crown Attorney for
Metropolitan Toronto, County of York, Ontario, has agreed to appear at the
next Committee meeting on November 9, 1967, if the Committee concurs. An
invitation was extended to Mr. A. M. Kirkpatrick, Executive Director, John
Howard Society. He declined the invitation, noting that he had no testimony
which would be helpful at this time. The third prospective witness who was
contacted is Professor M. L. Friedland, Associate Professor, Faculty of Law,
University of Toronto. Professor Friedland has agreed to appear at a time
convenient for the Committee.

The Committee proceeded to the consideration of the subject-matter of
Bill C-4, An Act concerning reform of the bail system. The Chairman intro-
duced Mr. Barry Mather, M.P., sponsor of this Bill.

Mr. Mather made a statement and was questioned thereon.

The Committee agreed to table the following document presented by
Mr. Mather during his testimony (Exhibit C-4-1):

Public Law 89-465
89th Congress, S. 1357
June 22, 1966
An Act

To revise existing bail practices in courts of the
United States, and for other purposes.

In addition to the persons mentioned by the Subcommittee on Agenda
and Procedure, some Members suggested that one or two Magistrates should
be invited to appear in connection with the subject-matter of Bill C-4. This
matter was left with the Subcommittee to consider further.

Following an announcement regarding the next meeting, on motion of
Mr. Gilbert, seconded by Mr. Forest, it was

6—5



Resolved,—That reasonable living and travelling expenses be paid to Mr.
Henry H. Bull, Q.C., who has been called to appear before this Committee on
November 9, 1967, in the matter of Bill C-4.

The Chairman thanked Mr. Mather for his presentation.

The Chairman then introduced Mr. Hugh Stewart, the new Clerk of the
Committee, replacing Mr. Fernand Despatie.

At 12.10 p.m., the Committee adjourned until Thursday, November 9, 1967
at 11.00 a.m. :

Hugh R. Stewart,
Clerk of the Committee.
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(Recorded by Electronic Apparatus)

e (11.05 am.)
Tuesday, November 7, 1967

The Chairman: Gentlemen, we now have a
quorum. I have no doubt that other members
will be here later on.

Our Order of Reference is that the subject
matter of Bill C-4, an Act concerning reform
of the bail system, be referred to the Stand-
ing Committee on Justice and Legal Affairs.

At the suggestion of the Steering Commit-
tee, I have been in communication with Mr.
Henry H. Bull, Q.C., Crown Attorney for the
County of York and for the metropolitan
area of Toronto. Mr. Bull has kindly consent-
ed to appear before the Committee on Thurs-
day of this week. He is an acknowledged
expert on the subject, and is the chairman of
an ad hoc committee which is dealing with
bail bonds.

I wrote to Mr. Kirkpatrick, Executive
Director of the John Howard Society, who,
although honoured at the invitation, does not
feel he could be helpful to the Committee.
Professor M. L. Friedland of the University
of Toronto, who has written on the subject
matter, has indicated that he is willing to
appear before the Committee and that his
timetable is such that he could come at any
time we wish. I think that is all which arises
out of the meeting of the Steering Committee.

I would now like to introduce a gentleman
who, of course, needs no introduction, Mr.
Barry Mather, M.P., sponsor of Bill C-4, and
ask him to make his statement on the subject
matter.

Mr. Barry Mather (Sponsor of the Bill):
Thank you, Mr. Chairman.

It is a source of satisfaction to me to have
this opportunity of bringing the subject mat-
ter of Bill C-4 to the attention of the Justice
and Legal Affairs Committee of the House of
Commons.

The principle of the Bill aims at a more
liberal code in respect to the present system
of bail, and seeks to give us legislation which
would better reflect the traditions of British
justice than does our present practice in
Canada.

87

As T suppose hon. members well know, I
am not a lawyer, and there may well be
weaknesses in what I propose, or how I pro-
pose it.

However, my aim in presenting the Bill is
to underline the need for action and to
encourage reform of the present bail
situation.

As the Chairman has indicated, there may
be a number of people coming before the
Committee at a later date to give their opin-
ions on what is proposed. My understanding
is that they will be persons with a practical
knowledge in this field, who, from one side of
the courtroom or another, have dealt with
the results of granting or withholding bail. In
that way you should get useful information
before coming to any decision.

® (11.10 am.)

For my part my intention this morning is
to present the aims of the Bill and to quote
from some statements in support of the prin-
ciples involved in it. But, first let me tell hon.
members that the proposal which I am mak-
ing would have the same effect in our coun-
try as had the law signed by President John-
son last year in the United States.

In signing that measure, the President
said:
It is a move to begin to ensure that
defendants are considered as individuals
and not as dollar signs.

That our Canadian scales of justice are
sometimes weighted not with mercy but with
money has been apparent in the matter of
before-trial detention. A detailed study of
our bail system, made a few months ago by
Professor Friedland of the Faculty of Law,
University of Toronto, found:

In the setting of bail, there is an
undue pre-occupation with its monetary
aspects. The tragedy is that a large per-
centage of persons are unable to raise
the bail that is set. The ability of the
accused to marshall funds or property in
advance determines whether he will be
released, and may have an effect on the
outcome of his case.
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The professional bondsmen and money
lenders operate more or less openly. Actually
the system does not do too much to ensure
the appearance of the accused in court and
the people who lend the money may reap
substantial profits....Some accused, in order
to raise the money, have been known to
commit further offences while waiting trial.
The system tends to favour the professional
criminal who is more likely to know, and be
trusted by, the bondsmen. It seems to me
that here is a field requiring study and possi-
ble reform. I would say that if money, rather
than character, is not to determine justice the
accused should be released, if he is to be
released at all, on his own recognizance, or in
appropriate cases with recognizances by
sureties in reasonable amounts recoverable if
the accused fails to appear.

The Bill which I am proposing as a means
to meet and reform the existing bail system,
states:

Notwithstanding anything in the
Criminal Code or any other act or stat-
ute of the Parliament of Canada, any
person charged with an offence under an
act of the Parliament of Canada, other
than an offence punishable by death or
imprisonment of life, shall, at his
appearance in court, be ordered released
pending trial on his personal recogni-
zance or upon the execution ot an
unsecured appearance bond in an
amount specified by the court, unless the
judge determines, in the exercise of his
discretion, that such a release will not
reasonably assure the appearance of the
person as required.

When a judge makes such a determina-
tion, he shall, either in lieu of or in
addition to the method of release referred
to, impose the first of the following con-
ditions of release which will reasonably
"assure the appearance of the person for
trial or, if no single condition gives that
assurance, any of the combination of the
following conditions:

Place the person in the custody of a

designated person or organization
agreeing to supervise him;
place restrictions on the travel,

association, or place of abode of the
person during the period of release;

require the execution of an appearance
bond in a specified amount and the
deposit in the registry of the Court,
in cash or other security as directed,
of a sum not to exceed 10 per centum
of the amount of the bond, such deposit
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to be returned upon the performance

of the conditions of release;

require the execution of a bail bond

with sufficient solvent sureties, or the

deposit of cash in lieu thereof; or
impose any other condition deemed
reasonably necessary to assure appear-
ance as required, including a condition
requiring that the person return to cus-
tody after specified hours.

Further, any time spent in custody at
the prison, penitentiary, reformatory or
jail previous to the pronouncing of the
sentence shall be credited to any person
convicted of an offence.”

I believe or at least I hope, that hon. mem-
bers will agree that the proposed legislation
gives the judge adequate discretionary pow-
ers and powers of compelling appearance of
the accused, while, at the same time, provid-
ing greater authority than is now the case for
the court to judge the character rather than
the money of the accused in determining
justice.

Mr. Chairman, I was very much
encouraged at the time the Bill was being
considered at Second Reading to find sup-
port from two notable sources—one the then
Leader of the Official Opposition, the Right
Honourable John G. Diefenbaker, whom I
would like to quote a little later, and the
other from the government side of the House,
the Honourable Member for York-Scarbo-
rough.

I feel this actually, on reflection that both
these gentlemen made a better case for send-
ing the Bill to your Committee than I did.

I would like to quote Mr. Robert Stanbury,
the Honourable Member for York-Scarbo-
rough:

What the sponsor of this bill does
attempt to do is to put the emphasis on
the release of prisoners rather than on
their detention. The general effect of the
present sections of the Criminal Code is
that the court may release an accused on
bail on his recognizance with or without
a deposit or with or without sureties.
Aside from the special case of offences
punishable by death or life imprison-
ment, the proposed bill would make it
the general rule that an accused must be
released without having to find sureties
or deposit money. Second, the conditions
under which sureties, cash deposits or
other restrictions could be imposed
would be limited to the case where the
judge considers that release without bail
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will not assure attendance of the accused
at trial.

Certainly, Mr. Speaker, there have
undoubtedly been abuses under the pres-
ent system.

I am still quoting Mr. Stanbury:
In a submission to the Canadian Com-
mittee on Corrections the John Howard
Society had this to say:

This is Mr. Stanbury quoting the John

Howard Society’s submission:

The practice of allowing bail is ob-
viously to put the accused at the least
inconvience until his guilt or innocence
is established. However, there is a cru-
cial problem related to the establishing
of the amount of bail. A bank robber
might be willing to forfeit a large
amount put up through the receipts of
his crime whereas a $50 bond may be an
impossibility for a married man on a low
income. Thus the poor, the homeless and
the friendless may be discriminated
against. If unable to face the economic
and social distress of incarceration while
awaiting trial the accused may borrow
money for bail which might leave him
without funds to retain a lawyer, putting
him at an immediate disadvantage in
court.

The John Howard Society recom-
mends: a much broader use of an
accused’s own recognizance; bail set at a
minimum amount consistent with the
likelihood of his appearing in court; con-
sideration of the accused’s economic situa-
tion in determining bail; use of bailbonds-
men to be discouraged as the part payment
put up by the accused is probably suffi-
cient in itself; and the establishment of
an investigation bureau in large met-
ropolitan areas, where the accused is not
likely to be well known, to establish
quickly his economic position.

Similar recommendations were made
by the John Howard Society to the
McRuer royal commission

Mr. Chairman, to quote further from Mr.

Stanbury, he says;

I think that the sponsor’s proposal, for
the committee on justice and legal affairs
to study this problem, is reasonable.
There should be an examination of the
other side of the coin. The association of
police chiefs should be given an oppor-
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tunity to make representations to mem-
bers of parliament so that the difficulties,
as seen by the police, can be explored.
Members of the legal profession and
other interested groups should be given
an opportunity to express their opinions.
It seems to me that this problem ought
to be attacked by parliament at this ses-
sion if possible, and when changes are
introduced in the Criminal Code I hope
that bail will be one of the subjects of
change.

Mr. Chairman, that is the conclusion of the
quotation from Mr. Stanbury.

e (11.20 a.m.)

An editorial appearing in the Toronto
Daily Star of April 28, 1967, put this problem
and proposed solution in very good words, in
my opinion, and I am quoting from it:

The futility of the bail system in
Canadian courts was perfectly illustrated
by the case of James Royal here this
week.

This is in Toronto.

Royal was charged with rape and com-
mitted for trial in the Supreme Court.
Bail was fixed at $3,000. A friend of
Royal’s persuaded a Scarborough couple
to post it for him, although they did not
know the accused.

Royal failed to appear for trial, and
has apparently left the province. His bail
was accordingly forfeited. Chief Justice
Gale reduced the forfeiture, but the
Scarborough couple will still have to pay
$2,000.

What purpose did this whole pro-
cedure serve?

The posting of $3,000 did not prevent
Royal from fleeing the jurisdiction. It
will not make it any easier to track him
down and arrest him.

The only effect has been to subject a
couple, whose sole offence was to be too
trusting, to a heavy penalty.

Yet, at the same time many people
who are charged with much less serious
offences and who have no intention or
likelihood of fleeing to escape trial, are
kept in jail, sometimes for months,
because they or their relatives cannot
raise the required cash or property bail.

Would it not be simpler and better
when a man is committed for trial for
the magistrate to consider whether he
can safely release the defendant on his



own recognizance—that is; on his under-
taking to appear before the court on the
day set?

In the majority of cases, release on
these terms would be quite safe. The
average defendant, especially if he has a
job and a family, is not likely to take to
flight and become a fugitive from justice
for the rest of his life.

There are instances where because of
the extreme seriousness of the charge, or
the defendant’s past record, or for some
other reason, there is real cause to fear
that he will skip out.

In that case it may be necessary to
keep him in jail until the trial. In the
James Royal case, for example, it might
have been wiser to keep the accused
behind bars.

But, the decision to hold or release the
accused should be based on the circum-
stances of the case and the man’s posi-
tion and reputation—not, as it is now, on
whether he can raise a specified amount
of money or persuade someone else to
put it up for him.

I would like to conclude, Mr. Chair-
man, by one further quotation from a notable
source, that is from Mr. Diefenbaker, who
said on the second reading of this bill;

Mr. Speaker, this is the first occasion
in many, many years that I have spoken
on a private member’s resolution, or bill.
I do so because of my impression, gained
over years at the bar, that in the field of
bail there has been a series of shortcom-
ings that all of us should have looked
into long ago.

Too often the possession of great riches
or the ability to put up a large amount
of bail places certain people in an
advantageous position while the poor
must remain in custody.

Under the proposed legislation,

The judge has wide discretion. The
safeguards are here. The trend in
criminology today is not to imprison in
cases where it is possible to be reasona-
bly assured, following a first offence,
that the ends of justice will be met with-
out the imposition of imprisoment. No
one should be sent to prison for any
period of time if the judge before whom
an application for bail is made can be
given a reasonable assurance that the
person concerned will turn up. ..
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I say to the hon. member who intro-
duced this bill that strong criticism can
be levelled against all of us for not hav-
ing brought about . years ago the
implementation of the plan he presents.
There may be shortcomings in certain
parts of it; there may be alterations
which should be made. But the principle
deserves to be accepted...

In conclusion, Mr. Chairman, I repeat that
the aim of the Bill is to ensure that all
persons, regardless of their financial status,
shall not be needlessly detained pending
their appearance to answer charges under
acts of the Parliament of Canada when
detention serves neither the ends of justice
nor the public interest,

The Chairman: Thank you very much, Mr.
Mather, for your clear and comprehensive
statement of the principles of your Bill. You
are now subject to the usual questioning on
your statement. I note that Mr. Otto has a
question, and I have no doubt that other
members will have some questions to ask.

Mr. Otto: Mr. Mather, I agree with the
principle of your Bill, but when you say that
you are going to leave it to the discretion of
the judge you are talking about puisne
judges or magistrates in most cases. I am
sure you will also agree that magistrates hear
30 or 40 cases a day. You are aware that at
the present time they have the discretion to
release a person on his own recognizance. I
know that you will not hear this from Mr.
Bull, who will probably deny it, but invaria-
bly the judge follows the advice of his
administration.

What makes you think that the adminis-
tration is going to advise the judge to release
a person when the administration, of course,
loves nothing better than to have him present
at all times so that it will not spoil the order
of cases? What change do you think will be
brought about by the introeduction of this
Bill, if you leave it to the judge’s discretion?

Mr. Mather: Mr. Chairman, if we adopt the
principles which I have tried to put forward
in my Bill we would change a permissive act
on the part of the magistrate to one in which
the emphasis would at least be put on
release. If the changes that I have suggested
were made I think you would find that the
administration would change with them.

Mr. Otto: As I said, you already have the
discretion in the judge. Have you considered
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writing into this Bill a series of mandatory
conditions; that, for instance, in the case of a
first offender, or a person who has had a
good record of employment, or who has a
family and so on, the judge must arbitrarily
allow bail on his own recognizance? Have
you considered putting in regulations which
would at least take away a portion of the
discretion?

Mr. Mather: I think your suggestion is a
very good one. If the principles I put for-
ward were approved, no doubt the Commit-
tee or the Justice Department might consider
spelling out mandatory conditions. I have no
quarrel with what you say.

Mr, Otto: Consider the professional bail
bondsman. I hope I have the opportunity to
examine Mr. Bull on this, but you under-
stand that they actually encourage the
professional bail bondsman because if he
provides the bail there is no doubt in the
world that the man will appear, one way or
another. It is not a question of money,
because these people are not in the business
of losing money. They have their own meth-
ods of ensuring the appearance of an
accused.

How are you going to change the present
emphasis on the professional bail bondsman?
You mentioned the Scarborough couple.
When you have amateurs involved, so far as
the administration is concerned, you have the
question of equity—whether to be fair, or
have these people lose a lot of money. How
are you going to switch the emphasis from
the professional bail bondsman?

Mr. Mather: Mr. Chairman, the Bill is very
similar to that adopted by the American
administration last year. They had found—
and I think you will hear argument in sup-
port of this later—that in too many cases far
too much emphasis was put upon the actual
monetary value.

I have quoted people far more learned
than I who support me on this point, but it is
my contention that there is no need for such
a condition in a great many cases. Economic
conditions and the character of the accused
should, I think, be given more weight than
they have now on the question of bailing or
releasing without bail.

e (11.30 am.)

Mr. Woolliams: With the greatest respect,
and with no wish to interrupt, I have a
supplementary. Mr. Otto is absolutely right.
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The discretion is there. It is something that a
magistrate or judge uses. I am not being
critical. I am just pointing out weaknesses
that Mr. Otto has put his finger on. This
discretion is something that a judge may or
may not use and in common law he has all
these things at his disposal in any event. The
big problem, as Mr. Otto has pointed out, is
first of all that there are too many cases
where the police arrest people they do not
need to arrest; if they were on summons they
would appear. You may have 2,000 or 3,000
cases on the docket and they all appear after
they are let out on bail. It is the one that
does not appear who receives all the publicity
and the rest of the accused suffer because of
this one exception. You can never have per-
fection in any law. I do not want to interrupt
Mr. Otto’s present thought but I wish to say
that I agree with him in regard to the magis-
trates  who are trying all these cases. The
high court judges only have possibly one per
cent of the cases to try and they have more
time, but the poor magistrates do not have
much time.

They used to be called police magistrates
and I have often wondered why they used
the name “magistrates” because they were
too close to the policemen and they became
brainwashed. They dined together and they
talked together and they had it all dished
out. That is why the courts have now given
them respectability in same if not in other
fields. They now call them judges in some
provinces. Let us make no mistake about it,
they were called police magistrates. It was
not their fault; they were thrown in the same
building with the same offices and this affect-
ed the granting of bail. The police arrest
these accused, not because they think they
will not appear at trial, they arrest them
because they can improve their investigation,
they can conduct a more thorough interroga-
tion, and a few other things that go on
behind the scenes, and when a young fellow
is locked up in jail he is likely to squeal a
little faster than if he is on the street outside.
This has been my practical experience.

Mr. Mather: Mr. Chairman, if I may I
would like to briefly reply to Mr. Woolliams.
I think what he has said is not a criticism of
that which I propose but rather of the court
system. I am trying to improve it.

Mr. Woolliams: I know you are.

Mr. Otto: Mr. Chairman, I think that Mr.
Woolliams and I are arguing on the realist
—you might say cynical—side but I think
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with some experience you will realize, and I
want Mr. Mather to understand this, that
when you leave it to the discretion of the
judge, as questions are left to the discretion
of the minister, let us say, in the House of
Commons, the fact is that it is in the discre-
tion of the administration of the judge or, in
this case, the deputy minister. When anyone
leaves something to the discretion of the min-
ister what is really meant is that it is left to
the discretion of the deputy minister because
the minister has no discretion and the judge
has none. He has to contend with all of these
people and therefore the judge will ask the
prosecuting attorney what he thinks. This is
the question.

I would now like to go on another tangent
and I want you to follow me. Have you
considered or done any research on the cost
of apprehension and the likelihood of re-
arrest? I have been told and I have read a
great deal about the very highly computer-
ized police systems throughout North Ameri-
ca and I understand that very few accused
who have not shown up for trial have gone
free for any length of time. Even if one gets
a traffic ticket these days it is computerized
and therefore the arrest follows very, very
quickly. I wonder, getting at the whole ques-
tion of the bail system, whether you have
any facts or figures to show that we do not
really need a bail system at all? In other
words, if the accused does not show up,
under our police organization he will defi-
nitely be found within a very few months,
and he will show up again.

The whole question here is the emphasis
which should be put on the bail system,
which was really devised for a prisoner or an
accused who may have escaped and would
never show up. However, the situation is
much different today. Do you have any facts
on the likelihood of an accused skipping bail
and actually getting away with it?

Mr. Mather: I tried to present some
argument that in a great many cases there is
very little likelihood of a person being
released without bail or skipping out.
However, if I understand your remarks cor-
rectly, I wonder what you would say to this
argument by Mr. Stanbury (York-Scarbor-
ough) who, in speaking of my Bill, said:

I think that the hon. member who
sponsored this bill did not go as far as
the hon. member for Rosedale (Mr. Mac-
donald) went, because as reported at
page 306 of Hansard for May 16 last
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there is a recommendation by the hon.
member for Rosedale in these terms:

My recommendation, therefore, is that
the provisions of the Criminal Code
requiring that an accused person be
taken into custody for a broad spectrum
of offences should be sharply curtailed
and that many offences should be
exempted from the necessity of custody
and therefore of bail.

Do you agree with that principle?

Mr, Otto: I would agree, Mr. Chairman and
Mr. Mather, that it may be a good idea for us
to first get some facts on the likelihood of, we
will say, a permanent disappearance. This
may possibly be a first offence and the man
may go along for twelve, fifteen or twenty
years without ever getting into trouble at all,
and it is possible that he might not be required
to appear. On the other hand, it seems to me
that these days with the very sophisticated
methods of tracing and with the very com-
puterized methods of transferring knowledge
from city to city, we might try to get this
information from people who are in this field
and find out what injury would be caused if
we did not have a bail system.

In other words, if the only result would be
to delay the trial for two or three months,
then the whole question of the bail system
might be examined a little more carefully. I
do not know these figures, I am only recall-
ing some of the things that I have read, but
it seems to me that bail or no bail the
accused is apprehended within a very short
time through some other method of tracing.
When you use the phrase “restriction on
travel”, how would you restrict his travel?

Mr. Mather: I think it would be part of the
terms of release that the accused should not
leave a certain area which is within the
jurisdiction of that court.

Mr. Otito: In other words, you have no
other method of restricting his travels, it is
just a warning?

Mr. Mather: That is one of the conditions
that are proposed here. Or it would be a
combination of similar conditions, as cited in
the Bill. In connection with your question
concerning facts and figures regarding the
number of people and the cost, and so on, I
am very confident that people whom I think
will appear before the Committee later,
including Professor Friedland, will have
those figures. Professor Friedland has made a
study of this matter. If your idea is that we
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do not need a bail system, I do not want to
dispute that. What I am trying to do this
morning is open the door to a reform of the
existing conditions.

Mr. Gilbert: First of all, Mr. Chairman, I
agree with the principle set forth by Mr.
Mather. Mr. Otto and Mr. Woolliams may be
clouding this issue and I want to set it
straight. At the moment the magistrates have
jurisdiction at their discretion with regard to
determining bail. The problem arises in the
emphasis of this discretion. At the moment
they consider the monetary factor as being of
prime importance in determining whether a
person should be released or not. Mr. Mather
is reducing this question of the amount of
money that an accused has with regard to
bail.

This is very important in Toronto. Toronto
lawyers assume that magistrates in other
jurisdictions act the same way, but in Toron-
to when a person is charged the magistrate
looks at Crown counsel and asks him, “What
is your opinion?” and Crown counsel usually
says $1,000 or $500 bail. He determines his
release according to a monetary scale because
he wants to assure his re-attendance in court.
Under Mr. Mather’s scheme that emphasis
will be taken away. I say that the magistrate
must have discretion. Surely my friends Mr.
Otto and Mr. Woolliams would not disagree
with that. These men must have discretion
because of the varying factors with regard to
the charge, with regard to the character of
the accused, with regard to previous convic-
tions and so forth. So the discretion must be
with the magistrate.

e (11.40 a.m.)
Mr. Otito: It is now.

Mr. Gilbert: What I am saying is that the
emphasis with regard to discretion has been
on the money factor in the past. Mr. Mather’s
Bill is a good one because it is taking away
from this emphasis. It is looking to the cha-
racter of the person and to his previous con-
victions and so forth. It is quite true that
magistrates in the past may have done that
but they did not do it exercising judicial
discretion. What they did do is that they
looked to the Crown counsel for direction. I
think that the magistrate must exercise his
judicial discretion. This Bill gives him the
opportunity so to do. This is why Mr. Math-
er’s Bill is so important. It takes away from
the financial stress and looks at the other
factors in determining whether the person
should be released on bail or not.
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I am sorry that was a long remark. Now
getting on to the question.

Mr. Chairman: Yes,
question.

Mr. Gilbert: That is right. I thought I had
better set forth my agreement in principle
with regard to Mr. Mather’s Bill. Now the
thing that concerns me, Mr. Mather, is that
in your opening clause 2 you state:

...other than an offence punishable by
death or imprisonment for life, shall,
at his appearance...... be ordered......

getting on to the

One of the problems that worries me is
that you get offences other than murder that
are subject to imprisonment for life; things
like rape and manslaughter and even rob-
bery or treason.

I do not know what your opinion on it is but
at the moment there is a certain protection
afforded the accused whereby on a rape
charge he applies for bail to a Supreme
Court judge after commitment for trial. I
hope you would want to retain this provision
with regard to certain offences.

Mr. Mather: In answer to that question,
yes. I do not think the Bill takes anything
away from the accused, whether he has com-
mitted a capital crime or not, that he now
possesses. The Bill states that the court will
do certain things for...

other than an offence punishable by
death or imprisonment for life

...the accused...

shall, at his appearance in court, be
ordered released pending...

and so on.
unless the judge determines...

The Bill does not withdraw anything that
the accused person now has no matter what
his crime is. But it would not extend to the
perpetrator or accused of capital crime the
further moderation or the liberalization of
the bail system.

Mr. Gilbert: There is one other point, Mr.
Mather. At the moment—this is the practice
in Toronto, although it may not be the prac-
tice elsewhere—you get certain offences such
as impaired driving, which is an offence com-
mitted quite often these days. You have bail
magistrates that make a circuit of the jails in
Toronto. The bail magistrate releases the
accused a short while after he has been
charged and then he appears the following
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morning before the magistrate. This practice
should continue because it saves a great deal
of time and a great deal of expense. I was
just wondering if you were aware of that
and whether you would wish this practice to
continue?

Mr. Mather: I was aware of it, Mr. Chair-
man, and I do not think there is anything in
what I propose that would change or curtail
that.

Mr. Gilberi: You see, you have the word
“magistrate”. These are really justices of the
peace that release the accused prior to his
attendance before the magistrate in the
morning.

Mr. Mather: This may be a good point.
It certainly is not the intent of what I
propose.

Mr. Gilbert: There is a difference between a
justice of the peace and a magistrate. That is
all at the moment, Mr. Chairman.

Mr. Otio: I have a supplementary question
on what Mr. Gilbert has said. I know that
Mr. Gilbert has had more experience than
Mr. Stanbury and Mr. Macdonald before the
bar, especially in criminal cases. But with
these bail magistrates are you sure, Mr. Gil-
bert, that they exercise their discretion? Or
do they take their direction from some prose-
cuting attorney who will tell them: “Well,
take it easy on this fellow” or “Now, let that
fellow sit there”. Even though we have a
procedure, how sure are you, or are you cer-
tain at all, that the bail magistrates them-
selves exercise any discretion whatsoever?

Mr. Gilbert: Well, they exercise their dis-
cretion, Mr. Chairman.

The Chairman: They are supposed to.

Mr. Gilbert: It is based on the information
and the direction they receive from the
Crown counsel. This is why I like Mr. Ma-
ther’s Bill, Mr. Chairman; it takes away from
the Crown counsel this direction, this almost
complete direction to the magistrate.

The Chairman: You do not like the magis-
trate who says “bail” and the Crown says
“$1,000”? Two words.

Mr. Gilbert: That is quite right, without
looking into the factors that Mr. Mather sug-
gests. Mr. Mather says that this shall be
mandatory. He says “shall, subject to”.

Mr. Woolliams: “Unless”.
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Mr. Gilbert: “Shall...unless” there are
certain. ..

The Chairman: It is pretty close to
mandatory.

Mr. MacEwan: I think your justices of the
peace in Toronto are tougher than that. I
used to be one myself. I must say I exercised
discretion much more leniently, I think, than
perhaps in Toronto because in a smaller area,
Mr. Chairman, you know people better. But
at three in the morning I have bailed people
out. The Crown prosecutor was a deep sleeper
and I did not go to him. Actually the
police, if they are willing to grant it, will do
it. But I can see the point in larger areas
where you do not know people and where
there are thousands of people and so on.

Mr. Woolliams: I have not really much.
First of all, so far as the Bill is concerned, it
should. ..

The Chairman: I think they should con-
gratulate you on your speech on the esti-
mates of the Minister of Justice and your
particular reference to this subject matter,

Mr. Woolliams: Well, thank you. But I was
going to say...

Mr. Mather: Did you say there was one
law for the rich and one law for the poor or
something?

Mr. Woolliams: I am quite confident that
that is true. I like the fact that the Bill is
here.

Mz, Mather: You like that?
Mr. Woolliams: Yes.
Mr. Mather: I am glad to hear that.

Mr. Woolliams: It gives us a chance to
discuss it. But I would like to back Mr. Otto
in this regard. It might be helpful to spell out
what the discretion should be.

But first of all I think you have oversim-
plified the matter. There are summary con-
victions or summary offences where people
are arrested and they have to apply for bail.
Then there are indictable offences over
which the magistrate has sole jurisdiction
and an application is made for bail in those
indictment offences. Then there are those
indictment offences which may be catego-
rized in which the magistrate has not abso-
lute jurisdiction. Then you have the prelimi-
nary hearing and his committal for trial.
There is bail prior to committal and bail
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afterwards. It seems to be somewhat

oversimplified.

This is one thing we overlooked. I think
that is why Canada is superior to the United
States. I am a little worried about codifying
everything. Great Britain put very little
emphasis on codifying the law. Their law is
pretty simple in reference to the code itself.
Then you go to the common law.

If you look at the authorities at pages 614
to 652 in Crankshaw’s code—it is the same in
the Tremeear’s code—you will find that com-
mon law really does exactly what Mr. Mather
says. The magistrate has this discretion.
When the accused has a good lawyer like my
good friend sitting over there he would. go
before the magistrate and say: “This boy is
from a good family. He has never been in
trouble before. He lives in the city. There are
unusual circumstances in this case which will
be brought out in evidence. His family are
people with little means.” And the magis-
trate, when that is presented, will exercise,
and has in the past, and will continue to
exercise, discretion. But it is still a discretion
and I think the big problem is that this is a
good start maybe. If you have not read about
the investigation of crime by a commission in
the United States that has just reported to
the President, read the book entiled, The
Challenge of Crime in a Free Society. I have
just finished the book. It deals with the same
problems we have in Canada. First of all,
magistrates are overworked. Higher court
judges are not overworked to the same
degree because whereas they may have ten
criminal cases, the poor magistrate may have
100, 2060, or even 500, as a result of which he
has very little time to go into the facts and to
exercise proper judicial discretion.

® (11.50 a.m.)

So when we are dealing with this or any
other subject under the Code, first funda-
mentals must deal with the reform of the
Code itself. We should increase the number
of magistrates or cut down their jurisdiction
so they will have more time. Perhaps we
could put a little heavier load on some of the
other courts. Basically, they use their discre-
tion but, unfortunately, in practice, in a big
city like Toronto—to a lesser degree in the
City of Calgary—where police do not know
the people, discretion is exercised pretty bru-
tally because they want them to appear at
trial. They want to set bail high enough to
ensure their appearance and, in some cases,
they set it high enough to keep them in jail.
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It is not really an application for bail at all
because bail is set so high that they know
they can never get out. That is what really
goes on in practice in the big cities.

Therefore, all you are doing is saying “I
hope” in this Bill—it is not mandatory—that
magistrates will listen to these things and use
their discretion. But they have that right in
common law. Look at the various cases start-
ing the top of page 642; it says the same
thing. It has been laid down that the sole
purpose cf bail is to ensure the accused’s
appearance for trial and that in fixing the
amount a judge should reject all other con-
siderations from his mind, since the accused
is presumed innocent until he is proven guil-
ty. And it goes on to say that he will exercise
his discretion and take into consideration
these very factors which you have just said.
We have that law. You know, this may be
one of the weaknesses—and I mean no disre-
spect—in Mr. Diefenbaker’s Bill of Rights.
The courts have criticized it and, in some
respects, they may be right, although I think
they carry it much too far. They say all we
really did was to codify what the law really
was; that after all we had it, it was there in
common law, and most judges, if they were
learned enough, would recognize those rights
and spell them out. Sometimes it pays to
spell them out. That is the problem here, I
think the reform has to go deeper, that we
have to get to the root of the problem, the
overworked magistrate; and we have to
make certain that these magistrates are sepa-
rate and apart from the police so they do not
discuss problems or hear crumbs of evidence
before a hearing.

One of the great problems is that police
magistrates always have their offices in the
police barracks; the courthouse is in the
police barracks; they have breakfast, tea,
coffee, lunch and supper together. They
cannot help but get brainwashed, and no
disrespect is intended the magistrate. I do
not think I would want to be one because
they have a very hard and difficult life. If I
might make a recommendation, I would like
to have as witnesses here one magistrate
from Western Canada and one from the East
to say why, in their experience, they exercise
this discretion. I think you would find that
they would throw quite a bit of light on some
of our problems.

An hon. Member: I would like to ask a
supplementary question.
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Mr. Mather: Mr. Chairman, before the sup-
plementary question is put I would like to
reply to the comment made by Mr.
Woolliams.

I welcome the suggestion of trying to get
magistrates here to hear their point of view
because I think this is what this whole thing
is about. We are opening up a field which
needs to be looked at. But in the meantime
let me say that much as I feel for the over-
worked magistrates, my feeling for them is
not quite as sympathetic as it is for the many
poor people presently incarcerated because
they cannot raise bail under the prevailing
system.

Mr. Woolliams: I agree with you; my sym-
pathy goes out to them too. But if a magis-
trate takes the length of time that your Bill
spells out, which we already have in the
common law, there would be a hundred peo-
ple rotting in jail while he is deciding three
cases. Now that is the frouble. Let us be
practical; the fellow has only so many hours
in a day and so many nerves in his body,
and it is quite a hectic job. He has to set bail
in the morning for 70 to 80 people; he has
four of five trials before four o’clock on some
very important matters; if he takes the kind
of time that the high court can afford to take
then he is going to leave a hundred in jail on
Monday, and by the time he gets to Friday
they are not going to have enough housing.
Let us take a practical approach.

This is the sort of thing that goes on, as
witnessed by Mr. Otto and other practising
lawyers who have had experience; the poor
magistrate is overworked.

Mr. Mather: Perhaps we should reform the
setup for magistrates but my statement here
says that two-thirds of the people in the
Toronto study were unable to raise bail and
were incarcerated as a result, which is truly
a shocking situation. It is no argument to say
that the magistrates are overworked.

Mr. Woolliams: But here is where the
problem is; magistrates may have set bail
much lower and the accused persons could
have raised bail if they had had time to
consider the circumstances. They might have
set bail at $100 instead of $1,000 had they
known all these boys and girls were from
great homes, of good character, and that this
was a misadventure to start with.

Mr. Otio: Or put them on their own recog-
nizance. I am sure Mr. Woolliams did not

November 7, 1967

want to lead the witness or the Committee by
saying that the only purpose of setting bail is
to ensure attendance at trial. I am sure Mr.
Woolliams will also recognize that another
purpose the police have is to question the
accused in the environment that they like—
in jail—to get other information from him
which has nothing at all to do with his case.

Mr. Woolliams: Of course that is acting
legally but with illegal discretion.

Mr. Otito: Yes, but you must admit that
this is the purpose. So there are now two
quasi legal purposes; one, which is strictly
legal, to ensure attendance at trial, and then
the illegal purpose, which is certainly very
practical so far as the police are concerned.

I have introduced evidence on a man’s first
offence showing that he is a worthwhile citi-
zen and everything else, then there was a
whispered conversation between the Crown
and the judge and bail was set at such a
figure that it could not be raised. Later on I
found out that they wanted to question him
about some of his friends and they thought it
would be much better to question him in a
prison environment rather than at home. So
now we have those two things to contend
with.

Mr. Mather: Mr. Chairman, I would like to
comment on that. I am here not to make
things easier for the prosecutor but to make
things fair for those people who cannot raise
bail, and what I am trying to do is precisely
what was done last year in the United States.
If the Committee wishes, I will leave a copy
of the new United States legislation with the
Committee for incorporation in its records
(Exhibit C-4-1).

Mr. Woolliams: If I might just interject,
we have to watch this, too. One of the great
problems, and that is the information this
commission came up with, is that 90 per cent
of the cases are ordinary cases but the other
10 per cent are extraordinary, and it is this
10 per cent that the police have the most
trouble with. Crime has been on the
increase—and Nixon made a tremendous
speech on this—not because people are any
worse than they were back in 1928 but
because the Supreme Court of the United
States has made it too difficult for a police-
man to get a statement out of an accused
—these gangsters—and to administer the
law, as a result of which the real crime
gangsters are getting off scot-free and caus-
ing the rest of society a lot of trouble. I made
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a speech about a law for the poor and a law
for the rich, and I agree with you, but still
we have to be very careful. Our problem is
this 10 per cent that give the police the most
trouble—the gangsters, the syndicated crimi-
nals that invest in legal enterprises and ille-
gal enterprises both in Canada and the Unit-
ed States, and this commission deals with
this problem. They have money because they
have invested their money properly, and
with that money they can afford the best
lawyers. They are going to be well represent-
ed and they are going get more out of the
law than the fellow who is poor because he
will not be able to afford the same calibre of
lawyer, or he may not have a lawyer at all.

Mr. Mather: He will not have the money to
get out anyway. The point I am {trying to
make is that the wealthy criminal...

Mr. Woolliams: You have my sympathy in
that regard, but I think you are oversimpli-
fying it a little.

Mr. Mather: Well, we are just starting
with this and no doubt we will hear many
other witnesses much more knowledgeable
than myself. I am not even a member of
your fraternity but I have what I think is a
good idea.

The . Chairman:
questions?

Are there any more

Mr. Pugh: Mr. Chairman, I am sorry that I
had to leave for a broadcast but I could not
miss it.

@ (12.00 noon)

I heard Mr. Otto commence his statement
and I was struck right away by the validity
of his question: What are you asking for that
we do not have now? At that stage I believe
our witness said that because of this the judge
and magistrate would tend to emphasize the
importance of getting a man out on bail
However, very little trouble in this regard is
experienced in small towns because the mag-
istrate or judge knows nearly everyone and
the ones that he does not know too well, the
police do.

I see no difficulty in a small town under
the present Act, because the magistrate is
going to bend over backwards to help anyone
who is held for bail, whether he has any
money or not; but in the larger cities, where
people are not known, the only thing that
can be produced before the magistrate or the
judge is the actual knowledge of those on

27239—2

Justice and Legal Affairs

ot

whom he has to depend, namely, policemen
and the prosecutor, who has probably a little
to say on bail. This would seem to me to be
the great difficulty.

The only question I have for the witness
now is: Have you got over that difficulty,
which is the one actually raised by Mr. Otto?

Mr. Mather: Mr. Chairman, the question is
raised again: What would this proposition do
that is not already done by the existing legis-
lation? I think this was answered very well
by Mr. Stanbury when he spoke in support
of sending this Bill to this Committee.

Mr. Pugh: Read that into the record.
Mr. Mather: I have read it in.

Mr. Woolliams: There is one question I
would like to ask before you read it. With no
disrespect to Mr. Stanbury, he may be in the
same position—and I think he is a very intel-
ligent man—as a professor who. has never
really seen the practical approaches used in
the police court. Therein lies the difference
between many of my friends and Mr. Stan-
bury. I mean no disrespect to him. Words are
beautiful, but it is when one gets down to
cold practice that one can differentiate
between what will work and what will not.

Mr. Mather: Mr. Chairman, I am trying to
answer approximately three questions.

Mr. Pugh: I have had the answer to my
question. There must have been a diversity
of opinion here when I was out of the room.
My only suggestion, Mr. Chairman, is.that
we call as witnesses those who will represent
both sides. The top police association people
are absolutely necessary, and also someone
such as a judge. I guess we could call Mr.
Woolliams as a witness, but I am thinking
of somebody who has had a good deal of
experience.

The Chairman: We might get one of the
magistrates in Ottawa, for example.

Mr. Pugh: Yes; that would be an excellent
idea; and there were others mentioned, such
as the John Howard Society. This would
bring out the real difficulties of the man who
should be getting bail but does not get it
because he does not have enough money.

Mr. Mather: That, of course, is part of my
submission. But these people should be called
and I believe they will be called.

Mr. Woolliams ‘made the comment a&bout
Mr. Stanbury bhathenﬁ@tbeam-ygoo&



man in a professional or theoretical way. I
have just one question for Mr. Woolliams:
Would. he agree with Mr. Diefenbaker about
Mr. Stanbury’s comments on this Bill, when
he sa..d

The hon. member for York-Scarbo-
rough has made a perfect case for this
bill and I feel sure he must have been
.speaking for the Liberal party in what
he had to say. This matter should not be

dropped:: but sent to the ' Justice
Committee.
" Mr. Woolliams: I always answer forth-

rightly. You must remember that Mr. Diefen-
baker was one of the most outstanding
defence counsels of our time. Just as a crown
prosecutor acquires a certain built-in mech-
anism, so does a defence counsel. I remember
once seeing Mr. Diefenbaker asleep between
two murder trials. Somebody said, “That is
going to be a pretty costly performance”.
What I am driving at is that he is a very
highly skilled defence attorney and he may
look at it just a little differently. Had he
practised as a Crown prosecutor in Toronto,
Montreal or Vancouver, where you get the
different calibre of criminal—that 10 per: cent
I am talking about—they have to be handled
in an entirely different way from the 90 per
cent.

© Mr. Mather: There is no doubt about that.
Mr. Diefenbaker says that the possession of
wealth by that very 10 per cent of the
criminals you mention is a factor which
brings about the injustice to poor people.

Mr. Woolliams: I agree with him 100 per
cent

Mr. Mather: You are not disputing what
Mr. Diefenbaker says?

Mr Woolliams: Oh, no; certainly not.

The Chairman: Have you any other ques-
tions-of Mr. Mather?

Mr. Gilbert: For the information of mem-
bers, I have read, as you know, that the basic
premise is that bail guarantees the attend-
ance.of .the accused at the trial. The figures
show that thréee per cent do not turn up for
the trial—which is very low—and’in other
jurisdictions, ‘where ‘a law similar to Mr.
Mather’s has been passed, there has been no
increase in the rate; it has remained around
the three per cent ﬁgure

‘This,.again, is why L abpreclate Mr: Math-
gx;‘g,_b_nngmg this ;orth Magistrates: feel that
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by 'setting bail at a high figure they are
deterring ' the ‘accused from not attending,
and yet experience has shown that when the
tests as set forth by Mr. Mather are applied
in other jurisdictions the accused person
appears; even though he is released he still
comes back.

Mz, Pugh: Is that three per cent of the
actual applicants, or is its three per cent of
the total amount of bail put up?

Mr. Gilbert: I really do not know.

Mr. Pugh: I can well remember, in Van-
couver, long before I was a lawyer being
phoned in the middle of the night and asked,
“Dave, for goodness’ sake get 20 bucks down
here right away. They have got me”. You go
down and you find four or five men. They
have all phoned up. The $20 goes in. They
have  absolutely no intention of being in
court. They have been picked up because
they were perhaps a little rowdy in a cafe or
had had too many drinks, or something like
that. The bail was $20 to let them out. They
never come baeck to answer the charge. This
is what happens. You never see them again.
The police would laugh at the man who came
back into court.

Mr. Gilbert: I am sure that you are refer-
ring to offences under the Liquor Control
Act, which have no bearing on the criminal
law.

An hon, Member: It has happened.

Mr. Pugh: But would these be included in
the bail figures?

Mr., MacEwan: I like Mr. Pugh’s recom-
mendation. I have heard counsel for both
sides and I am not satisfied with either of
them, If you do not mind, Mr. Chairman, I
would like to hear' specialists on this subject
in order for me to make up my mind on Mr,.
Mather’s Bill. I think it is an important bill
and I am going, to withhold my judgment
until I hear further evidence, |

The Chairman: Mr. Bull and Professor
Friedland are spec1ahsts

An hon. Memher. Yes, that w111 be ﬁne

The Chairman:' And if we get a magistrate
wess would ﬁhen'have all three facets ot the
problemy ijis 1o i

If theré aré 'no‘more queshons, and before
I ‘thank ' Mr.i'Mather, would someone move
and - sorfieone * sécond - thati‘réasonable 'li.ving
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and travelling expenses be paid to Mr. Henry
H. Bull, Q.C., who has been called to appear
before this Committee on November 9, 1967,
in the matter of Bill C-4. Have I a mover?

Mr. Gilbert: I so move.

Mr. Forest: I second the motion.
The Chairman: Is it agreed?
Motion agreed to.

The Chairman: You do not want to discuss
it, do you, Mr. Otto? °

Mr. Otto: No.

The Chairman: I would like to introduce
the new Clerk of the Committee, Mr. Hugh
Stewart. Mr. Despatie, who was our Clerk for
two or three meetings, is also the Clerk of

Justice and Legal Affairs

the External Affairs Committee. I understand
that the volume of work there has increased
so heavily recently that he has been assigned
almost exclusively to that Committee. We
welcome Mr. Stewart as Clerk of this
Committee.

e (12.10 p.m.)

In conclusion, Mr. Mather, I wish on
behalf of the Committee, to thank you for
your presentation, for your facility in
answering questions and for your humane-
ness in bringing this problem to the attention
of this Committee and of the people of Cana-
da generally.

Mr. Mather: Thank you, Mr. Chairman.

The Chairman: The meeting
adjourned until Thursday at 11 o’clock.

stands
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MINUTES OF PROCEEDINGS
THURSDAY, November 9, 1967.
(7

The Standing Committee on Justice and Legal Affairs met at 11:25 a.m.
this day. The Chairman, Mr. Cameron (High Park), presided.

Members present: Messrs. Cameron (High Park), Forest, Gilbert, Stafford,
Tolmie, Wahn, Whelan and Woolliams—(8).

In attendance: Mr. Henry H. Bull, Q.C., Crown Attorney, Metropolitan
Toronto and County of York, Ontario; Mr. W. Bruce Affleck, Crown Attorney,
Ontario County, Ontario.

The Chairman welcomed the teacher and students of a Grade 12 Com-
mercial class at the Sir Wilfrid Laurier High School, Ottawa, who attended the
meeting as observers.

The Committee agreed to continue its consideration of the subject-matter
of Bill C-4 during the week of November 13th. The Chairman announced that
Magistrate Glenn E. Strike, Q.C., Chief Magistrate of Ottawa will be the
witness on Tuesday, November 14, 1967. Professor M. L. Friedland, Associate
Professor, Faculty of Law, University of Toronto will appear on Thursday,
November 16, 1967. The possible appearance of Mr. Peter K. McWilliam, Crown
Attorney, Halton County, Ontario, is being considered by the Subcommittee on
Agenda and Procedure.

The Chairman introduced Mr. Henry H. Bull, Q.C., Crown Attorney for
Metropolitan Toronto and the County of York, and Mr. W. Bruce Affleck,
Crown Attorney for Ontario County.

Mr. Bull read a prepared statement, copies of which were distributed to
the members, stating his views and those of the Ontario Crown Attorneys
Association on the subject-matter of Bill C-4. At the conclusion of his state-
ment, Mr. Bull was questioned by the members for the remainder of the
meeting.

On motion of Mr. Stafford, seconded by Mr. Tolmie,

Resolved,—That the report attached to Mr. Bull’s statement entitled
Ontario Crown Attorneys Association, Interim Report of the Committee on Bail
be appended to this day’s Minutes of Proceedings and Evidence (see Appen-
dix C).

The Chairman thanked Mr. Bull and Mr. Affleck. At 1:00 p.m., the Com-
mittee adjourned until Tuesday, November 14, 1967 at 11:00 a.m. when the
witness will be Magistrate Strike of Ottawa.

Hugh R. Stewart,
Clerk of the Committee.
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EVIDENCE
(Recorded by Electronic Apparatus)

Thursday, November 3, 1967

The Chairman: Gentlemen, we will com-
mence our meeting.

e (11:25 a.m.)

I would like to welcome the teacher and
the students from Sir Wilfrid Laurier High
School who are here to hear our eminent
witness discourse on the subject matter of
bail, a very, very important subject.

For the benefit of the Committee, Magis-
trate Glenn E. Strike, Chief Magistrate of the
City of Ottawa will be here next week to
explain how bail is handled in the Ottawa
Police Court. On Thursday we will have
Professor Friedland, Associate Professor of
the Faculty of Law, University of Toronto. It
has also been indicated to me that Mr. Peter
K. McWilliam, Crown Attorney from Halton
County, is willing and available to come if
we desire to call him. This will be considered
by the Steering Committee.

We now have a quorum and I would like
to take this opportunity of introducing to the
Committee and to the teacher and students of
Sir Wilfrid Laurier High School our distin-
guished witness, Mr. Henry H. Bull, Q.C,
Crown Attorney for the County of York and
Metropolitan Toronto since 1961. Mr. Bull is
a native of the City of Windsor. To those of
us who come from Toronto, Mr. Bull is of
course extremely well known. I do not think
I need go any further by way of introduc-
tion. He has with him Mr. W. Bruce Affleck,
the Crown Attorney for Oshawa, Whitby and
the County of Ontario. Mr. Affleck is the
Chairman of the Ontario Crown Attorneys’
Association. As you will recall, that Associa-
tion prepared an interim report to the Com-
mittee on bail.

Without any further preliminaries, I will
call upon Mr. Henry H. Bull, Q.C.

Mr. Henry H. Bull Q.C. (Crown Atiorney,
Toronto): Thank you very much, Mr. Chair-
man. May I express my appreciation to you,
first of all, for that introduction, which was
all too flattering, and my appreciation to you
and to members of this Committee for the
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opportunity to present my views on a matter
which I consider to be of vital importance.

It may be appropriate and I hope not
immodest to introduce myself with a brief
reference to my experience in matters of bail
in order to qualify for the submissions which
are to follow.

I was first appointed to the Crown Attor-
neys’ office for Toronto and the County of
York in 1939 and served as an Assistant
Crown Attorney both before and after the
war until 1961 when I succeeded the late W.
O. Gibson as Crown Attorney in. the office
which I now hold. In these capacities I have.
necessarily had daily contact with matters of
bail, its administration and its shortcomings
and abuses. Shortly after my appointment as’
Crown Attorney in 1961 I was asked by
Professor Martin Friedland to assist in the
conduct of a research exercise by
students of Osgoode Hall Law School into
the field of bail by making available to them
material for the compilation of statistics. It
was this exercise and these statistics which
were the basis for his subsequent book “De-
tention before Trial”, which was published in-
1965. A

In May, 1964, at the invitation of the then
U.S. Attorney General, Robert Kennedy, I
attended the National Conference on Bail
and Criminal Justice in Washington. Profes-'
sor Friedland was the only other Canadian in
attendance. There I had the opportunity of a
comprehensive examination of the American:
bail system enabling me to compare it and its
problems with our own.

Later in the same year I was appointed a
member of a committee set up by the Ontario
Crown Attorneys’ Association under the
Chairmanship of Mr. Affleck, who is sitting to
my right, to study the bail system in Ontario
towards the end of making recommendations
for changes in legislation or practice, for its
improvement and to provide a basis for
standardization and uniformity of proce-
dures. Its interim report is available for this
Committee, and has been attached to this
submission which you have before you. It is
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not marked as appendix “A”. I did not know
how the Chairman wished to deal with it.

In 1965 I was directed by the Attorney
General for Ontario to work with the com-
mittee of the Downsview Rotary Club in con-
nection with the Toronto Bail Project
proposed by them. In this connection I went
to New York and examined the Manhattan
Bail Project after which the Toronto Bail
Project is patterned. I saw it in operation
and had discussions with those in charge of
it. At present I am on the Advisory Board of
the Amicus Foundation which finances and
administers the Toronto Project.

e (11:30 a.m.)

I have had numerous other contacts with
bail through the medium of the Conference
of Commissioners on the Uniformity of
Legislation, of which I am a member, in
panel discussions in the Canadian Bar As-
sociation and other like bodies and less formal
exchanges with other persons concerned with
the subject. Recently I was invited to present
a brief to the Canadian Corrections Commit-
tee under the Chairmanship of Mr. Justice
Ouimet, where I was pleased to have a most
sympathetic reception.

I come before you today at the request of
your Chairman and the proposers of Bill C-4
and speak not only as Crown Attorney for
Metropolitan Toronto and County of York
but as well for the Ontario Crown Attorneys’
Association who have authorized me to do so.

It is an obvious and perhaps platitudinous
principle, with which there is no disagree-
ment, that it is desirable to release on bail as
large a number of accused persons as
possible.

It is equally obvious that the practice in
the present bail system prevalent in some
places fails to achieve the optimum result in
the pursuit of that purpose, either in the
numbers released or in the elimination of the
undue prejudice or hardship caused to some
accused. It follows that there is need for
reform of the present system as demonstrated
by . the extensive and intensive studies in
Canada, England and the United States and
the new legislation which has been enacted
in the latter two countries.

It falls to be determined whether there is
present need for legislative action in Canada
and if so the extent to which it should go
and the form it should take, or whether the
desired reforms can better be accomplished
by other means.
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Although Bill C-4 purports by its title to
reform the bail system and by its explanato-
ry notes to achieve the purpose of assuring
that all persons regardless of their financial
status shall not needlessly be detained, it is
respectfully submitted that it fails to do
either.

Objection to the Bill is taken on general as
well as specific grounds. Among the general
grounds the following may be noted:

1. Such legislation is premature in Canada

Several studies on the whole question of
bail are in progress and are not yet conclud-
ed. The first, and most important among
them, the Canadian Corrections Committee
under the Chairmanship of Mr. Justice Oui-
met, is still working, but is expected to make
its report in the near future. I have personal
knowledge that it will contain valuable
recommendations with regard to bail. Sec-
ondly, 'the royal commission in Ontario
inquiring into civil rights under the Chair-
manship of former Chief Justice J. C. McRu-
er has bail as an item of its agenda. Its
report is expected within a year. Thirdly, the
Toronto Bail Project, to which reference was
made earlier, is just now completing the first
year of its two-year trial period. It is ‘too
early, and would be unfair to the Project, to
try at this stage to analyse its statistics or
evaluate its experience. Various other studies
and procedural programs stimulated by the
current interest in bail reform are going for-
ward throughout Canada. The Bail Reform
Act, 1966, in the United States, upon which
Bill C-4 is predicated, and the Criminal Jus-
tice Act, 1967 in England, have not been in
force long enough to produce sufficient
results for critical analysis and comparison.

In the light of the foregoing it would be
most unfortunate if any legislation were
enacted without the benefit of all these stu-
dies ‘which have engaged the minds and
experience of very intelligent and knowl-
edgeable people and whose efforts might well
go for nought if the legislation was incom-
patible with their findings and recommenda-~
tions.

2. Bill C-4 is mot designed to deal with the

bail system in Canada

This Bill is copied from the Bail Reform
Act, 1966, in the United States with some
minor variations in language and some major
deletions of wvital provisions. The American
Act quite- properly is designed to correct
defects in the American system, one of the
principal of which was, until the Manhattan
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Bail Project made a breakthrough, that the
concept of the release of an accused on his
own recognizance was not universally accept-
ed as a practice and the vast majority of
accused were required to furnish security,
that is, put up cash or collateral to obtain
their release. The Bail Reform Act, 1966, in
effect gives legislative sanction to the proce-
dure of release on recognizance which the
Manhattan Bail Project demonstrated could
be followed in many cases with impunity.

In Canada since 1869 it has been the law,
derived from England, that an accused, in
the discretion of the Court, could be released
on his own recognizance without sureties and
without security. At the time Professor
Friedland wrote his book, Detention before
Trial, his statistics showed that between 40
and 50 per cent of all accused in Toronto
were so released on their own recognizance;
and I can say from my own investigation
since that time that the number has
increased substantially.

Even when an accused is required to find
sureties there is, contrary to popular belief,
no requirement in the law for security or
collateral to be put up by the accused or by
his sureties. It was not until the revision of
the Criminal Code in 1954 that provision was
made for a cash deposit, which provision was
for the benefit of an accused who could not
or did not wish to find sureties. The evils
that exist in the Canadian bail system are
abuses of administration and not a fault of
the law.

To adopt in one jurisdiction the legislation
of another which is designed to meet the
indigenous problems of the Ilatter is like
using someone else’s pills because the symp-
toms are similar—a dangerous thing to do
because they may allay the symptoms with-
out curing the cause, and may even aggra-
vate it.

Any reformative legislation must be
designed to meet the problems, factual, psy-
chological and philosophical, which are pe-
culiar to the jurisdiction for which it is in-
tended.

3. Bill C-4 is not integrated with the existing

law

The law regarding bail is contained in the
Criminal Code where it belongs as part of
the codified law of criminal procedure and
has been considered, and by many is still
considered, to be sufficiently comprehensive
to achieve the purposes of this proposed
legislation. Bill C-4 instead of being built into
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the Code lies outside like a legislative excres-
cence which is a retrograde step from the
desirable principle of codification. That it is
not correlated with the existing law but rath-
er is divorced from it is emphasized by the
opening words and I quote from clause 2:
“Notwithstanding anything in the Criminal
Code...” etc. This is not just a question of
tidiness of legislative drafting but a serious
defect leading to insurmountable anomalies
which will be seen when we come to a more
detailed examination of the specific provi-
sions of the Bill.

Among the specific objections to the Bill
might be noted the following:

1. Although the Bill purports to assure that
all persons shall not needlessly be detained it
immediately makes an arbitrary distinction
between accused based on the nature of the
crime thereby excluding from the benefits of
the Bill persons accused of some 22 crimes
ranging from capital murder to perjury and
abortion. Under the Criminal Code such
accused enjoy the same right to reasonable
bail as any other accused, the common cri-
teria for all being the assuring of appearance
and the interests of the public.

e (11:40 am.)

2. Although in the Explanatory Note the
Bill purports to take cognizance of the fact
that detention may serve the ends of justice
and the public interest as well as assuring
the appearance of the accused, as required,
only the latter criterion, that is, the appear-
ance of the accused, is carried into the provi-
sions of the Bill.

3. There is no discretion in the court to
refuse bail even where the court is convinced
that the accused would not appear or in cases
where there is a clear and apparent danger
to the state, to individuals or to the adminis-
tration of justice if the accused were
released.

4. No provision is made for setting bail
before appearance in court. One of the
strongest criticisms of present practice is that
accused are detained unnecessarily pending
their first appearance in court.

5. The words “at his appearance in court”
do not specify which appearance or in what
court.

6. No provision is made for any variation
of bail after a committal for trial when the
court is in a better position fo consider some
of the factors which are set out in clause
3(2).
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7. No provision is made for wvariation or
modification of the conditions if the accused
is unable to meet them nor for any appeal
from the imposition of the conditions.

8. It is not clear what is meant by supervi-
sion in clause 3(1)(a) and whether there is an
obligation on the supervisor to assure attend-
ance of the accused.

9. No sanctions are provided for failure to
observe any of the conditions either by the
accused or any other person.

10. There is no definition secticn to define
“court”,  “judge”, “offence”, “unsecured
appearance bond”, “registry of the court”,
“appearance bond”, “bail bond”, “solvent
sureties’” some of which are terms of art in
the United States but not in Canada.

11. The evils of professional bondsmen not
only are not excluded but are invited by
clause 3(1)(c) and (d).

12. In clause 3(2) the judge is limited to
taking into consideration only the factors
therein set out and no others.

13. The Bill deals with “any person charged
with any offence” whereas in reality it is only
applicable to persons in custody.

14, Clause 4 is defective in not specifying
that the time spent in custody must be in
relation to the offence charged and that it
is to be credited to any prison sentence
imposed. It could not be credited in the case
of a suspended sentence or monetary penalty.

15. The bill in brief does not provide for
the release of any person who could not be
released on the same terms under the exist-
ing law. It in brief does no more than spell
out conditions which may be imposed by the
court. It is probable that the court has that
power now although it is seldom if ever
exercised. It spells out the matters to be
taken into consideration by the court which
are those now considered in dealing with
bail. It provides that time spent in custody
shall cornt against sentence. This is the gen-
eral oractice in the courts of which I have
knowledge.

To summari-e it is my respectful submis-
sion that this Bill should not be enacted on
the grounds that it is untimely, and does not
meet the problems of bail in Canada; that if
it should be enacted it should be incorporated
and integrated with the provisions of the
Criminal Code; that the Bill does not materi-
ally alter the existing law and practice. As
presently drafted it is not capable of certain
interpretations and by substantial omissions
creates more problems of administration than
now exist.
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May I conclude by saying that none of the
foregoing criticisms are intended as any
reflection upon the conscientious and good
intentions of the proposers of this legislation.
All sincere efforts at reform of the adminis-
tration of justice are commendable. It is
hoped that given the time and opportunity it
can be demonstrated that the view taken by
the Ontario Crown Attorneys’ Association is
the correct one. I quote from their interim
report, the appendix to this submission:

that the provisions of the Criminal Code
regarding the setting of bail before {rial
need no revision. Many of the difficulties
real or apparent have been due to a
misunderstanding of them. An intelligent
appreciation of the law and a strict
adherence to the letter of it will substan-
tially eliminate many of them. The rest
then becomes a matter of the application
of principles underlying the granting of
bail and an efficient and realistic mainte-
nance of balance between the due
administration of justice on the one hand
and the desirability of having the
accused at large on the other. This we
consider to be a matter of education.

All of which is respectfully submitted.

The Chairman: Thank you very much, Mr.
Bull. Mr. Affleck, do you wish to add any-
thing to what Mr. Bull has said?

Mr. Bruce Affleck (Chairman, Ontario
Crown Attorneys’ Association): No, I have no
comment to make,

The Chairman: Mr. Bull, I note that the
Interim Report of the Committee on Bail is
attached to your statement. I would like to
have the Committee’s opinion whether this
should be made an appendix to today’s pro-
ceedings or filed as an exhibit. It would seem
that the importance of it is such that it
should be made an appendix and then it will
be printed.

Mr, Stafford: I so move.
Mr. Tolmie: I second the motion.
Motion agreed to.

The Chairman: Mr. Bull, you will now be
exposed to questions by members of the
Committee. Mr. Stafford, Mr. Tolmie and Mr.
Gilbert have indicated their desire to ask
questions.

Mr. Stafford: Mr. Bull, this is my first day
on this Committee and I have not been in my
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criminal practice for two years, but I see
that on page 5 you have noted in your sum-
mation that the law itself is as lenient as Bill
No. C-4. Is that right?

Mr. Bull: That is my assessment at the
present moment.

Mr, Stafford: Could you give the Commit-
tee any idea of the total number of charges
laid in metropolitan Toronto in a year.

Mr. Bull: The last figure that I looked at
was for the year 1966 and in that year the
new charges appearing in the Magistrates
Criminal Courts and other miscellaneous
courts totalled 58,057, which excludes com-
mon drunks, vagrants and minor traffic
offences.

Mr. Stafford: And if one added the com-
mon drunks, wvagrants and minor traffic
offences to that the figure would be much
greater?

Mr. Bull: About 600,000.
Mr. Stafford: About 600,000 charges?

Mr. Bull: That is taking in everything
down to parking tags.

Mr. Stafford: Yes.

Mr., Bull: Everything of any criminal
procedure whatsoever.

Mr, Stafford: And that is in Metropolitan
Toronto?

Mr. Bull: That is right.

Mr., Stafford: Would you have any idea of
the total number of charges laid including
the drunks, the vagrants and traffic charges
in the whole of Ontario in one year?

Mr. Bull: No, I do not have those figures.

Mr. Stafford: But the figure would be
much greater than the 600,000 which is
mentioned.

Mr. Bull: Yes. There have been rough esti-
mates made that Toronto has something like
65 to 70 per cent of all criminal business in
the province.

Mr. Stafford: How many people do not
appear on court day in the run of one year?
If you have it for the year 1966, it would
help.

Mr. Bull: In the year 1966 for Metropoli-
tan Toronto there was a total of 4,212 per-
sons who failed to show up for trial.
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Mr. Stafford: I take it then that that would
probably be out of the 600,000 and not the
58,0577

Mr. Bull: That would be out of the 58,057
because in an astronomical figure like 600,000
there are always parking tags and all the
summons offences that you get from minor
traffic where there is no arrest. The only time
there is an arrest is for a very limited num-
ber of traffic offences under the Provincial
statute and a certain number of offences
under the Provincial Liquor Control Act, and
other than that there are no arrests under
the Provincial Statutes. I should qualify the
58,000. It is the total number of new charges,
it is not the total number of people arrested.
Those who failed to appear were people who
had been granted bail after being arrested.
The 58,000 embraces those people who
appeared on summons, as well as being
arrested, with or without a warrant, so you
do not relate the 4,212 to the 58,057. I do not
have a breakdown of the 58,000 between
arrests and summons.

e (11:50 a.m.)

Mr. Stafford: Do you have any reason to
believe that the percentage would be much
different if everyone were let out on their
own recognizance?

Mr. Bull: Oh yes, there is no question
about it.

Mr. Stafford: What percentage of the 58,-
000 would be allowed out on their own
recognizance?

Mr. Bull: Of those who are allowed out on
bail, half of them are allowed out on their
own recognizance. At the time the Friedland
book was published 43 per cent of all persons
who had been arrested were permitted to
leave on their own recognizance. Since then
that percentage has increased. I do not know
what it is now but I would guess that it is
certainly between 50 and 60 per cent. Be-
cause of the impact of his book and the
impact of these other studies, the present
tendency of the courts is to allow people to
go on their own bail. Therefore the figures
for those arrested and who go on their own
bail must exceed 50 per cent.

Mr. Stafford: Would the percentage of
those who do not appear and are allowed out
on their own recognizance be any greater in
relation to the whole than those who are
allowed bail? In other words, would the per-
centage of people who do not appear be
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greater among those who post bail or among
those who are out on their own recognizance?

Mr. Bull: I find it hard to answer that
question categorically because I do not have
the statistics.

Mr. Stafford: I am interested in knowing
whether you think it is the person’s own
conscience or the money that is posted that
ensures they come back to court when they
are let out on their own recognizance or on
bail?

Mr. Bull: First of all, let me qualify that.
Money is not necessarily posted.

Mr. Stafford: Or property bail.
Mr, Bull: Property is not even posted.

Mr. Stafford: Or a surety by two other
people.

Mr. Bull: May I explain something for the
benefit of the Committee. Some of you may
have fallen into what I consider to be the
error that Professor Friedland fell into, as
many other people have, that there is some
requirement for furnishing by way of collat-
eral either cash or property security, whatev-
er it may be.

There are three ways of setting bail and in
each of them the accused must enter into his
own recognizance. I am reversing the order
in which they are set out in the Criminal
Code but perhaps you could put it that this is
in order of preference, and it is taken out of
the order of section 451, but in every case he
provides his own recognizance. In one case
he provides nothing else, and that is merely a
promise to appear in court and if he does not
appear he will be liable to an estreat of his
bail, which is never done because it is a
nugatory action. He is arrested, brought into
court and charged with skipping bail.

The second way of setting bail, in order of
importance, is that he is required to furnish
one or more sureties. In that case the surety
must satisfy the court and the crown attor-
ney that it is sufficient, and in order to ds so
he may say, “I own a piece of property, I
own Black Acre. I will acknowledge that I
am indebted to Her Majesty in the sum. of
$5,000, and in the event this person does not
appear it will have to be paid and I will pay
it.” In order to show that he is worth $5,000
he may say, “I own Black Acre, in which I
have an equity of $5,000 or more”, or he may
say, “I do not own any property. My name is
E. P. Taylor. I live in an apartment house and
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I live in Nassau. I am a responsible citizen
and I am good for $5,000. If you do not
believe me, there is $5,000 right there and
you can hold it.” It is an assurance of vouch-
ing for his sufficiency when he says, “I own
property” or, “Hold my cash and my negotia-
ble bonds or securities until this event
occurs”, However, there is no requirement
that he do so, it is only to prove his
sufficiency.

The third situation, which is rarely used
and has only been the law since 1954, is that
the court may order or allow the accused to
make a deposit. This is not satisfying a sure-
ty. The accused may say, “I do not know
anybody in Toronto. I come from Chicago
and I do not know anybody in Toronto who
would go surety for me”, or he may say, “I
would rather mnot bother my neighbours or
my relatives but I have $5,000 and I will
deposit that.” The court then says, “All right,
make a deposit”, and that is a deposit of cash
bail. It seldom occurs that the court actually
orders a cash deposit.

I have given this information as a preface
to answering your question. Mind you, there
are people who go out and buy bail, rent
bail, pay six for five and pay 1,000 per cent
interest on the money in order to get some
shyster to put up bail for them. These are
people who have been unable or unwilling to
find someone who will vouch for them. That
is all they do, vouch for them, and undertake
to pay if they fail in their conditions.

Mr. Stafford: Continuing on from that, is it
not difficult for an accused to be released on
his own recognizance if he lives in another
county or jurisdiction within the province of
Ontario?

Mr. Bull: Certainly, because I think if any-
one on this Committee had to decide whether
or not that person was likely to appear, the
further that person first of all moves from
the jurisdiction of the metropolitan police
into another county, or into a remote p=rt of
the provinee, or into another province or into
another country, the likelihood of his appear-
ance as you proceed in those various steps
begins to diminish and there must be a point
at which the court says, “Yes, we will let the
man from Ontario county, which is contiguous
to York county, go on his own bail”. But if he
is from Kootenay, B.C., that is a horse of a
different wheel base.

Mr. Stafford: But is it not correct to say
that modern intercommunications have short-
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ened distances and this is especially true
from county to county in the province. For
instance, OMSIP, social security cards, driv-
ers’ licenses, memberships in clubs and other
means of identification have made it very
easy to find people today when compared to
what it used to be like. Is that not correct?

Mr. Bull: On a comparative basis I would
not say it is very easy, I would say that it
D

Mr, Stafford: No, much easier.

Mr. Bull: I will not even say much easier. I
will say that it is easier, and I think this is a
question that perhaps could be better
answered by a police officer than by myself.
Even within the confines of a city of 2 mil-
lion people if somebody decides not to come
to court and on Thursday morning at ten
o’clock his name is called and he does not
answer, a bench warrant is issued for his
arrest but where do you go to find him? He
is not going to be at home or at work because
he did not want to come to court. He is
hiding. You have the situation where, in a
city of 2 million people, 3,000 policemen who
should be doing other things are searching
for him. It is quite true that means of com-
munication are easier but you must remem-
ber that if he is on his own bail, and it is not
done through sureties with whom you might
be able to work, all you have is the address
he gave you at the time he entered into the
recognizance, and if he departs that address
where is he? To add to that, the vast majori-
ty of people are arrested without a warrant
either in the commission of the offence or
immediately after the commission of the
offence and if the police are on the spot in
the ordinary course of their duty of patrol-
ling the streets or checking the doors of a
factory and they find a man hiding behind a
packing case, it is easy and inexpensive to
arrest that man and bring him before the
court. If he is permitted to go on his own
bail, the cost of finding him and returning
him from wherever he may be is far, far in
excess of what the cost of the original arrest
was.

e (12:00 noon)

Mr. Stafford: Was it not Professor Fried-
land who said that there is a positive ratio
between those admitted to bail and those
acquitted, and that being in jail inhibits the
accused from locating his witnesses and
investigating the particulars of the charge in
preparing his defence?
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Mr. Bull: He said that; I do not agree with
it.

Mr. Siafford: For a person who cannot
afford, even under legal aid, all the investiga-

tion necessary, surely being in jail would
inhibit an investigation, would it not?

Mr. Bull: I agree with it in part. I agree
with the statement that a man who is in jail
is not able to go out as freely as a person
who is out of jail. That is self-evident.

Mr. Stafford: But a person who is accused,
though.

Mr. Bull: Well. he is the only person there.

Mr. Stafford: But the person accused is the
only one who can really go out and investi-
gate the case.

Mr. Bull: I suppose the most important
case of a man having to find witnesses for
himself would be a murder case and almost
invariably bail is refused in murder cases.

From the majority of cases with which I
have had experience over the years, I do not
know just what witnesses he would be seek-
ing that he could not find through the medi~
um of his own counsel, because if there are
people that he knows could give valuable
and credible evidence to the court—not
somebody that he is going to dig up to give a
phoney alibi but who could give wvaluable
and credible evidence to the court—he
already knows about it and it is a matter of
communicating that knowledge to his counsel
and those agencies which could seek that
witness out, even to the extent of enlisting
the assistance of the local police, which we
have done in many cases in Toronto. When
they say to the court: “I need a witness; he is
a material witness; I am in jail and cannot
get him, I need help”, it is granted.

Mr. Stafford: It certainly makes it much
easier for defending counsel, though, to have
the accused out digging up his own wit-
nesses, or does it not?

Mr. Bull: The object of the exercise, Mr.
Stafford, as I understand it, is to see that the
accused gets to court; that the interests of the
state are not infringed by allowing him at
large; and it is not designed as a convenience
for defence counsel. Nowhere in the princi-
ples of ba’'l have I understood that bail was
being granted in order to assist defence coun-
sel in their work.
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Mr. Stafford: Oh, I realize that. I just said
that as an offshoot bit.

Do you feel that the Code, where it sets out
somewhere that it is obstructing justice to
indemnify a bondsman, is a rather ridiculous
part of our law?

Mr. Bull: No.
Mr. Stafford: Why?

Mr. Bull: Because to indemnify the bonds-
man makes the whole bail nugatory. I have
examined hundreds and hundreds of bonds-
men, and one just last week where the bail
was set at $15,000 and the man came in and
said: “I am prepared to go bail” I said:
“What do you do?” He told me he had a
business—a small confectionery store. We
inquired into that and I said: “Do you know
that happens if he does not show?” He said:
“I am not worried about that.” I said: “How
much of this bail are you putting up?” He
said: “$10,000.” I said: “Why are you not
worried?” He said: “Well, he (the accused)
has already given me $5,000 and he has pro-
mised me he will give me the other $5,000
the day he gets out.” So that the bondsman
would have received his indemnification,
$10,000, on the day the accused got out of jail
and there would be no bail at all.

That is what indemnification means. This
is different from consideration. Section 119
talks about indemnifying, that is saving the
bondsman harmless in whole or in part. In
other words, the bondsman is not going to
suffer by being a bondsman. This does not
mean an appropriate charge for the rental of
the money or for the services provided in
being a bondsman. If a person is going to put
up cash bail, he does not necessarily have
$5,000 in his pocket. He borrows it from a
friend or he may borrow it from the bank at
74 per cent. Now, the 7% per cent that
he pays to the bank is interest for the
money; it is consideration for the use of it. It
is not indemnification.

Mr, Stafford: But why not permit the
accused to get, say, insurance from a licensed
bondsman who could insure the Crown’s cost
of apprehension?

Mr. Bull: Because in such a situation, just
as in the case of casualty insurance or life
insurance, a fidelity bond is covered by
actuarial protection just as much as in any
other field; and again, the bail does not mean
much. Insurance companies are protected
from loss by their actuaries. Another thing is
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that they do not have any personal interest
in the accused being there. And a third
thing, as is the case in the United States, is
that even with government control, it then
becomes the insurance company or the fideli-
ty company that decides whether an accused
should be at large instead of the courts. They
have the overriding say as to whether they
are going to give the insurance, just as car
insurance. A man may have an accident and
then he finds himself uninsurable; then he
has to proceed on an assigned risk basis. So
that is the evil of the professional bondsman,
the principal evil, which has been found in
the United States and which was discussed in
great detail at the national conference in
1964, where they had professional bondsmen
there to speak for themselves.

Mr. Stafford: But you are looking at a
difierent aspect of it from what I was think-
ing about because even talking about the
automobile insurance which you mentioned,
insurance never makes a driver any better or
any worse, does it? Is not the accused just as
liable to turn up?

Mr. Bull: No, that is the point. I think
you have made your own point there—that
insurance with a stranger company does not
make the accused liable to turn up any more
than if he were allowed to go on his own
bail. It has no meaning to him, whereas if
Aunt Susie is going to lose her home or a
friend is going to lose his business or is going
to be hurt by this, there is some psychologi-
cal effect, if nothing else, on the accused.
Now, mind you, if a person is going to skip
bail he is going to skip anyway, but there are
some people who will be deterred from skip-
ping because they do not want their mother
to lose the family homestead.

Mr. Stafford: Here are a couple cases
which took place when I was in court in St.
Thomas this summer. There were four fel-
lows from Quebec working in tobacco in
Elgin County. While I was on another case
over there, I noticed that they appeared and
that the charge was I think, unlawful posses-
sion by one of them of a small transistor radio.
I think they had been in jail. One of the boys
was a little angry in court because he said he
had already been in jail I think, for a week or
so. No interpreter could be found so the case
was adjourned for another week. And here
we have, for a comparatively minor offence,
four young people detained, kept in jail, say,
from Montreal. Do you feel that our bail
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system or administration is fair when things
like that can happen?

Mr. Bull: I think the system is fair. I do
not know that the application of the system
in a particular instance is necessarily fair.

Mr. Stafford: But you do agree, do you not,
that in smaller areas, for instance where a
magistrate may only have court once a week
or once every two weeks, applications like
this are even more frequent. People are kept
in jail and on many occasions they are found
not guilty.

Mr, Bull: I agree. I agree that it presents
problems of administration in those sparsely
settled parts of the country where courts do
not sit frequently. Where a court is sitting
every day or in Toronto where we have bail
services available, as far as we are able to
provide them, 24 hours a day, certainly there
is a great likelihood of some undue prejudice
or hardship upon an accused. This is a mat-
ter of administration, not a matter of law.

Mr. Stafford: But you have mentioned the
Criminal Code. Also under the Summary
Convictions Act of Ontario—I am not too
familiar with it now,—but around section 24
does it not say something to the effect that an
officer in charge may admit a person to bail
himself?

Mr. Bull: That is correct, for provincial...

Mr. Stafford: For provincial offences. But
there are numerous occasions when it is not
done, is it?

Mr. Bull: Well, I cannot answer that.

Mr. Stafford: In your experience, do you
not find that under dozens of offences under
the Highway Traffic Act of Ontario, such as
making false statements, failing to notify of
change of address, careless driving, or racing
on a highway, many people are arrested that
the officers could ordinarily let out?

Mr. Bull: And do.

Mr. Stafford: There seems to be no way of
diseriminating; or maybe it is discrimination
by the officer. But some are arrested and
others are not for exactly the same offence
under very similar conditions.

e (12:10 p.m.)

Mr. Bull: I do not accept the word
“discrimination”.

Mr. Stafford: No. I meant...
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Mr. Bull: There is distinction and he exer-
cises ‘a discretion in the particular circum-
stances. In all of these things there is a
discretion whether to charge at all. An officer
may not even lay a charge. He may forget
the offence. If he does, he may proceed by
way of summons, he may arrest, he may
apply for a warrant and the man may be
released on bail by the police officer in the
station, or he may be released by the justice
of the peace who is frequently available at
the station. All of these things are discretion-
ary matters.

Mr. Stafford: Do you not feel that some-
thing could be done about the administration
to clear up points like this much more
effectively?

Mr. Bull: I could not agree with you more
and that is the whole point of my brief, that
it can be done by an improvement of
administration. I think each of us in the
Ontario Crown Attorneys Association is
aware in a very lively way of the need for
this, and efforts towards that end are being
made in each jurisdiction. We are autono-
mous in our own county at the moment, and
we have the endorsement and the guidance
of the Attorney General’s Department in our
own province where we are doing the utmost
to improve the administration by instruction
to justices of the peace, the police, and our
own staff memoranda as to principles and
giving guidance in exercising the discretions
which lie within us. We hope all these things
will achieve the optimum result. We are not
going to achieve it in every case and we will
not achieve perfection but that is what we
are working toward. It is administration. We
believe that when we have tidied up the
administrative area in our own house and
when people understand what the law now
says about bail there will be no need for a
major amendment. There may be some col-
lateral matters that need some tidying up to
give effect to the administrative improve-
ments.

Mr. Stafford: May I just mention a murder
trial that I once had, the Witherow case.
There were three trials, two hung juries, and
finally he was found not guilty and released
in Toronto after having spent almost a year
in jail. Do you not think, even in a case like
that of non-capital murder, that something
could be done?

Mr. Bull: I think that it is preferable that
that man was ultimately found not guilty
and entirely freed from further prosecution,
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arrest or stigma of the charge of murder
than that he be a fugitive accused murderer
for the rest of his life.

Mr, Stafford: I know we should not discuss
cases coming up before the courts but even
the Horsburgh case—I understand he spent
104 days in jail—if he is found not guilty,
will be another indication that for some rea-
son or other the administration of justice is
not perfect.

Mr. Bull: It certainly is not perfect but it is
impossible for the jury to give a verdict at
the time you are setting bail, or to anticipate
that he is going to be acquitted.

The Chairman: Mr. Tolmie, Mr.
and Mr. Forest are next.

Gilbert

Mr. Tolmie: Mr. Bull, I just have a couple
of short questions. You seem to stress the
fact that abuse of administration is the main
concern and I agree. I found that it is most
difficult to get bail on the week-ends and
holidays. Have you any suggestion how this
could be made more efficient as far as jus-
tices of the peace are concerned?

Mr. Bull: I do not know that I have a
panacea for it but I think that an extension
of the powers of the police to grant bail in
certain lesser offences, what they call ‘jail-
house bail’, is a partial answer to it. I think,
where it is feasible to do so, the availability
of justices of the peace can be extended.
Mind you, I do not agree with the thought
that many people seem to have, that JP’s are
the handmaidens of the accused to be John-
ny-on-the-spot immediately that an accused
is arrested, but I think, for instance, in a
large jurisdiction such as Toronto, we are
moving in the usual ponderous fashion that
public affairs usually do, towards centraliza-
tion of courts, central lock-ups, a 24 hour
service for bail, remands, examinations, legal
aid and all the other aspects of the adminis-
tration of justice—sitting around the clock, in
other words. We are trying to do that now.
We have two justices of the peace who are
peripatetic throughout the night. There are
over 30 lock-ups in Toronto and they cannot
be at 30 lock-ups all at the same time or
come back again 10 minutes after they have
left. The JP is there to deal with the prison-
ers that are there at that time and then they
move to another lock-up. There is a limit to
what you can provide. As I say, I do not
subscribe to the saying that there should be a
JP sitting on his hands all night long in
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every lock-up in the event that some prisoner
might be brought into that lock-up who is
entitled to apply for bail and receive it.
There is no doubt that there are people held
longer than they should be. Although we are
trying to find ways and means to keep that
to 2 minimum, we cannot eliminate it.

Mr. Tolmie: You did mention perhaps a
greater participation by the police them-
selves.

Mr, Bull: I think there is room for this,
There is another area which was dealt with
by uniformity commissioners at their last
meeting in Newfoundland and a recommen-
dation went forward to the Department of
Justice. From the way it was received by
the representatives of the Department I take
it that it will form part of the Criminal Code
amendment bill. It was to clarify that where
the police had arrested a person, let us say
for impaired driving and taken him to the
lock-up; they could release him when he is in
a fit state to be released—he may be so drunk
that he should not be allowed to go out the
front door—after having completed the neces-
sary investigation and after having told him
that they would proceed by summons. Now,
that is one area where we have had difficulty
and one in which the greatest complaint is.
We do not get complaints from the profes-
sional criminal who is kept until 10 o’clock
the next morning to go before the magistrate.
We get it from the otherwise responsible,
respectable citizen who has had one over the
eight and is picked up for impaired driving.
He screams: “I want to get out”. The machi-
nery is not there to let him out. The police
have held him because on the one hand they
felt that to release him would be a reflection
on their evidence that he was too drunk to
drive—too impaired, and on the other hand
they felt that the provision of the Criminal
Code, which says that the accused shall be
brought before a justice of the peace within
24 hours, was mandatory and that they must
bring him before a JP. To clarify that we
have recommended an amendment which will
not make it mandatory that he be brought
before the JP but that he must not be held
longer than 24 hours, which is the original
intent. That is one area.

Another area for amendment, and this lies
outside the Criminal Code, is the Identifica-
tion of Criminals Act which provides for
photographing and fingerprinting of all per-
sons charged with an indictable offence who
are in legal custody. You cannot photograph
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and fingerprint a person who is brought in
by summons. Now if the Identification of
Criminals Act, which provides for the same
very necessary procedures by the police in
their law enforcement duties, were extended,
in appropriate cases, to summons cases, they
would not have to arrest so many people.
They arrest people today just so they can
take them into the fingerprinting bureau and
have their prints taken when, for any other
reason, they would proceed by summons; and
once having arrested them the police are
then under the impression, despite any
advice that has been given to them, that if
they were to release the accused they might
be sued for a false arrest if they did not
pursue their original arrest to the point
where a judicial officer released the accused.
So if you put those two things together you
would materially reduce the number of peo-
ple who are either arrested in the first place
or who are detained to appear before the
courts.

Mr. Tolmie: You mentioned the evils of
professional bondsmen. Who are these people
and what are the actual evils involved?

Mz. Bull: You ask who they are.
Mr. Tolmie: What type of individuals?

Mr. Bull: Some of them are solicitors,
members of the Bar. We in the Ontario Law
Society, of which I am a bencher, found it
necessary to issue an opinion in the Profes-
sional Conduct Committee inveighing against
that, which was published in the notes. They
range from there to criminals, the six for five
boys who charge $6 for $5. Whether it be for
one day, one week, or two weeks one could
calculate just what the rate of interest would
be on that racket. The exorbitant battening
on the unfortunate few by these people is the
principal reason. The professional bondsman,
who is also under the table, we are not going
to find out about very easily. He is being
indemnified. He is in breach of section 119,
and getting his money back. He gets the
collateral and he says: “I will put up your
bail, but I want your right eye.”

An hon. Member: A mortgage on a house.

Mr. Bull: That is right. He gets collateral
security and he is completely indemnified.
Superficially, he puts it up. Mind you, he
may be putting it up by handing the cash to
the accused and saying: “Here, go and make
a deposit.” This is usually where they are
acting, not so much in property bail. Proper-
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ty bail is usually obtained from a friend,
neighbour, or relative who will say: “I will
go surety for you, and I can justify myself
because I own this property.” But he does
not actually put it up. He does not mortgage
his property when he says that although all
people in common terminology talk about it
as being property bail. The professional
bondsman seldom comes forward and says,“I
own Black Acre,” because he is going to have
to come before a Justice of the Peace or a
Crown Attorney and say: “Look, I am going
bail.” I would say: ‘“Wait a minute, buster,
you are already bail for 10 other people.”
You know the “Lefty Thomases” and the
people who are in the rackets—and this is a
racket. This is part of organized crime.

We stumbled over this in the case of Kle-
german who was handling some $4 million
worth of “hot” stolen jewellery from all over
the world. He was using some of that money
for the six-for-five racket. He was putting
this up in bail rackets. This is part of organ-
ized crime in the United States, Switzerland,
France and Belgium.

Mr. Tolmie: You mentioned the Toronto
Bail Project. What exactly is that?

Mr. Bull: The Toronto Bail Project is
copied from the Manhattan Bail Project.
Again, unfortunately, the enthusiasm of the
Downsview Rotary Club carried them into a
field of some error.

To go back, the Manhattan Bail Project
was to provide a procedure for release on the
accused’s own recognizance, which was not
acceptable in New York at all; it was never
done. The accused actually had to put up
cash or have a bondsman put it up, for
which he paid. He actually had to put his
hand in his pocket and produce money in
order to get out on bail. The Vera Founda-
tion showed that the law did permit ROR—
release on his own recognizance—and they
undertook to provide a service of interroga-
tion of the accused, before he went to court,
on his stake in the community—his residence,
his connections, his work, his past record; all
the things which would make him likely to
show in court—and they scored it with a
certain points score which they developed by
trial and error: three points for having
worked for 10 years, 2 points for having
worked for 5 years, one point for having
worked for one year and zero for anything
less than that. They add this up. It is almost
an informal data processing. They verify
this. They go from the cells, where they have
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made this inquiry, to the telephone and call
the landlord, the neighbour and the employer
and check these things out. If they do not
check out, he is “out” so far as they are
concerned. If they do check out then they
report this to the court. If he gets a score of
16 verified he is fit to supply his own bail
and it is ROR; but it is still within the dis-
cretion of the court whether that is done.

As I say, that was done because there had
not been any ROR before. The Toronto Bail
Project, the product of the Downsview Ro-
tary Club, lifted the Manhattan Bail Project
holus-bolus, gave it the name “Toronto Bail
Project” and put it to the Attorney General
of Ontario. He said: “We will give it a try.
We are not satisfied that this is necessary; we
do not know how valuable it will be in this
jurisdiction, but we will try it.” We are hav-
ing our annual review of it next Tuesday in
Toronto. It has not been nearly on the scale
of New York. This is not just because of
numbers, but because it was found to be not
as necessary.

It has value in that it verifies the same
information which we already obtain through
other means when the police make the arrest.
They make an inquiry into the man’s back-
ground, where he lives and, what he does;
they must necessarily do that. That is supple-
mented by the inquiries that a magistrate or
a crown attorney may make. He asks:
“Where do you live? Do you support a wife?”
The fellow says: “Oh, yes, I am married”.
The Crown Attorney happens to know that
there are warrants out for him for non-sup-
port. He says: “You are not working at it.”
These bits of information are now to some
measure verified by the Toronto Bail Project
and to that extent it is valuable.

Mr. Tolmie: Thank you very much.
The Chairman: Mr. Gilbert.

Mr. Gilbert: Mr. Chairman, my first ques-
tion of Mr. Bull is really supplementary to
Mr. Stafford’s.

You told us that roughly 4,200 failed to
answer. What is the percentage who skip
bail?

Mr. Bull: Because I do not have the figures
on how many are actually released on bail,
as opposed to those who are detained in cus-
tody, I cannot answer on what the proportion
would be. It would not be more than the
between 1 or 2 per cent that Friedland talks
about in his book. I have read his statis-

Justice and Legal Affairs

November 9, 1967

tics—the ones we worked on together, in a
way—and I find that they are a little danger-
ous to follow in that they were drawn from
cold documents some years after the period
for examination took place and none of the
accused involved was questioned. They were
taken from the blue information forms that
are found in the court record, where you see
a small notation “No bail”. That is somewhat
meaningless to a person who has not worked
in a court as, unfortunately, Professor Fried-
land has not.

Mr. Gilbert: Would this percentage
increase if we were to incorporate the provi-
sions of Bill No. C-4?

Mr. Bull: Let me say, first of all, that Bill
No. C-4 does not grant bail to anyone who is
not entitled to get it today. It is whether or
not the court grants it. Bill No. C-4 does not
extend; as a matter of fact it limits. It
restricts the provisions for a person putting
up his own bail: it does not extend them.

With that in mind, I would say that in
Metro Toronto. . .

Mr. Gilberi: Let us assume that it does
extend it, Mr. Bull.

Mr. Bull: I cannot assume that because the
provisions just do not do so. They do not
provide any provision for a person putting
up his own bail which is not in the Criminal
Code right now. As a matter of fact, it
restricts. It does not extend the plain
words. . .

Mr. Gilbert: If you are referring to the
words, “notwithstanding anything in this
acti i,

Mr. Bull: I am talking about what is said
in the Criminal Code section 451, where it is
stated:

(iii) upon the accused entering into his
own recognizance in Form 28 before him
or any other justice in such amount as
he or that justice directs without any
deposit;

That is just as wide a provision for the
person’s own bail as it is possible to make.
And in summary conviction matters the
accused may be permitted to be at large
without a recognizance.

e (12.30 p.m.)

Mr. Gilbert: Am I right in assuming that
section 451 with regard to the granting of
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bail is under part 15 and it is really inciden-
tal to a preliminary inquiry?

Mr. Bull:
16 and 17.

Mr. Gilbert: That is right but it is not a
consequence, you know, of arrest. It is
incidental.

And it is applicable to parts

Mr. Bull: It is incidental, too, but as far as
practice is concerned it is a consequence of
arrest. That is the point that is made by Mr.
McWilliams in his article in the Criminal
Law Quarterly. I agree with him that it
would be more appropriate to relate it to
arrest rather than to a preliminary inquiry
but from a practical point of view it certain-
ly is a consequence of his arrest.

Mr. Gilbert: Well, is it discretionary or is it
mandatory under section 451?

Mz, Bull; Discretionary.
Mr. Gilbert: Discretionary.
Mz, Bull: Is it mandatory under Bill C-4?

Mr. Gilbert: No, it is not; you are quite
right. They tell me that in the United States
law in many jurisdictions it is mandatory.

Mr. Bull: Under United States law bail is a
constitutional right which is mandatory.
There is no discretion in the court at all to
refuse it. There is quite a different situation
in the United States. That is not the law of
Canada. The law of Canada as to bail con-
tained in the Bill of Rights does not say that
at all. There is no absolute right to bail in
Canada.

Mr. Gilberi: We have taken away an
application under habeas corpus with regard
to bail.

Mr. Bull: That is right, and substituted
provisions for discretionary use and appeals.

Mr. Gilbert: What appeal, if any, has an
accused when he is denied bail?

Mr. Bull: He may appeal to a Supreme
Court judge.

Mr. Gilbert: How often would you say that
is used, Mr. Bull?

Mr. Bull: Quite frequently.
Mr. Gilbert: Quite frequently?

Mr. Bull: Yes, if he thinks he has any
grounds for his appeal. Most of those who
27555—2%
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are refused bail realize that they would not
get it in any event because it is quite proper -
that they have been refused the bail.

Mr. Gilbert: I think it is fair to say that
the test with regard to determining bail is
the assurance of the accused at trial subject,
they tell me, to three guestions; the nature of
the offence, the probability of conviction and
the severity of the penalty. Is that the test?

Mr. Bull: Not entirely, no.

Mr, Gilberi: What would you say the test
is then?

Mr. Bull: I would say in broad terms it is
the assurance that the accused will appear
for trial and that if released there will be no
danger to the state or to the public interest.
When I say the “state” I am saying it in its
broadest terms. There are individuals, for
instance, the man who is charged with
attempted murder and has professed his
intention to finish the job if he gets the
opportunity. That has nothing to do with his
appearance at all. He says: I will be back for
trial as soen as I finish the job. Or he may
have just threatened. It may be a charge of
threatening to murder. We have such a case
coming before the court on Monday of a man
who threatened to murder a magistrate, a
psychiatrist, the Superintendent of the Mimi-
co Reformatory and me. He is in custody.

Mr. Gilbert: That is where he should be.
Mr. Bull: Thank you.

Mr. Gilberi: Is it the practice of magis-
trates, also sometimes at the direction of
Crown counsel, to impose a high bail so that
the accused cannot raise it?

Mr. Bull: It probably has been done and
that is an abuse; there is no question about
that at all. It is one of the things we are
trying to eradicate by educating magistrates
that that is wrong. The Magistrates Associa-
tions are meeting and discussing these things.
That is patently wrong. Crown attorneys
have been instructed against this sort of
thing and Justices of the Peace are continu-
ally instructed against it.

Mr. Gilbert: Well, Mr. Bull, referring to
Toronto cases as you said 65 to 70 per cent of
all cases come before Toronto magistrates.
The usual procedure when the accused comes
before the court is that the magistrate looks
to the Crown counsel and the Crown counsel
says: $1,000 property or $500 cash without



114

paying too much attention to the other facts
that may be concerned, the facts of his fami-
ly background and employment, and so forth.
This has been my experience in practising
law.

Mr. Bull: It has been mine, too.

i Mr. Gilbert: I am not criticizing Crown
counsel for it because when he comes up for
the first time in the majority of cases he has
not counsel. What would you recommend to
help clear up that problem?

Mr. Bull: First of all the situation, I think,
has improved. Perhaps your duties here have
denied you the privilege of seeing legal aid in
action with duty counsel, where all accused
in custody whether they are indigent or afflu-
ent have duty counsel available to advise
them of their rights and to make the applica-
tion for bail on their behalf, and to inform
the court of their circumstances, their stake
in the community and make the application.
That may account for the fact that we have a
backlog at the end of October of close to
4000 cases in the Magistrate’s Court of
Toronto waiting to be tried. These are cases
on remand.

Now, this is in part caused by more time
and more care being taken in assessing bail
applications. The other thing is more courts,
more magistrates, more justices of the peace,
more Crown attorneys and more pay for all
of them.

Mr. Gilbert: I like that last suggestion.

Mr. Bull: We should have had it first. It is
ever present in my mind.

Mr. Gilbert: I notice that in the Manhattan
Project that sometimes probation officers and
other court officials gather this data that is
now taken.

_ Mr. Bull: Originally the data was gathered
by law students in New York. After each
trial period it was taken over when it was
accepted by the powers that be in New York
as being a valuable procedure. It was taken
over by the probation services. There was
not any continuity with law students and
also the probation officers were better
qualified as interrogators. Law students are
sort of dewey-eyed and not quite as hard-bit-
ten as court officials who have been around,
and it was an easy thing for the accused
sometimes to pull the wool over their eyes.
So now it is under the probation services
who conduct the investigation and do the
wverification.
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Mr. Gilbert: I was just wondering whether
duty counsel in Toronto courts could assume
part of this responsibility. You have men-
tioned the Rotary Club and there is a for-
mula that seems to apply and I am just
wondering whether duty counsel could
assume this?

Mr. Bull: What we have done in Toronto is
a modification since the inception of the
Toronto Bail Project. It started out with
inquiries being made by law students. We
are going to lose those law students when
Osgoode Hall moves.

The Chairman: Mr. Whelan wants to ask
questions too.

Mr. Gilbert: I am sorry, I have just one
short question to ask.

Mr. Bull: It is being done now by police in
their original history sheet and that data is
then passed over to trial bail project for
verifications. The inquiries are made by
police officers.

Mr. Gilbert: You pointed out that there is
no absolute requirement in the Code to put
up cash or property—

Mr. Bull: Subject to that one section about
the cash deposit.

Mr, Gilbert: Yes, but in actual practice this
is what is required; in most cases cash or
property is required to be transferred.

Mr. Bull: Property never is.

Mr. Gilbert: It is not transferred but at
least it is deposited.

Mr. Bull: No. Are you relying on Mr.
McWilliams’ article?

Mr. Gilberi: I have read Mr. McWilliams.
Mr. Bull: Yes, well he is wrong.
Mr, Gilbert: He is wrong?

Mr. Bull: The title deeds are not deposited
in Toronto. He is patently wrong on that.
They are produced for inspection by either
the Crown attorney or the Justice of the
Peace and they are returned to him.

He said he had a bulky file there with title
deeds in it and could not get them sorted out.
I have no doubt he could not get them sorted
out; I think he is in a hell of a mess.

Mr. Gilbert: This must be the practice in
Halton County.
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Mr. Bull: Well, apparently it is. I had bet-
ter check and find out what he is doing. He
said it is the practice in Toronto and I can
say flatly and categorically it is not.

Mr. Gilbert: I think you are right from my
experience also.

Mr. Bull: I do not think you ever left a
deed in a J.P.’s office.

Mr. Gilberi: You are right. I understand
that they do not have this practice in
England.

Mr. Bull: No, that is right. They do not
even go to the extent that we do in examin-
ing the sureties but the average Englishman
seems to have a little higher regard for the
law, a little more respect for the law, than
the average surety of Canada has. It is
unfortunate that I have to say so, but it is
true.

Mr. Gilbert: Mr. Chairman I will yield to
the next questioner.

Mr. Forest: Mr. Chairman I agree entirely
with our distinguished guest that Bill No. C-4
does not change anything that does not pres-
ently exist or that might create problems.
You mention in your brief that there is need
for reform of the present system and that
extensive studies have taken place in Cana-
da, the United Kingdom and in the United
States concerning reforms and that new
legislation has been passed. Would you care
to comment generally on the reforms which
you would propose to the bail system in
Canada other than improvement in the
administration section of it?

Mr. Bull: There are certain reforms of the
system which might require some legislative
action on the fringes of it. A beefing-up of
the provisions for skipping bail, that is, put-
ting teeth into the skipping bail section so
that there is a real deterrent against people
skipping hail. If you did that you would have
some threat over them and a lot more people
would go on their own bail or on some lesser
type of sufficient surety than they presently
do.

There is another matter I would like to
discuss and I do not know whether this could
be made legislation because it is a discretion-
ary matter, but this concerns what county
court judges are doing with the estreat of
bail. As it now stands when there has been a
default and bail is noted for estreat the
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bondsman can appear before a county court
judge—certainly this is the case in my juris-
diction—and by entering a plea for relief
from estreat be excused the whole thing. The
bail may be set at $10,000 but they do not
lose the family homestead. The judge says,
“How much did it cost to bring the man back
from British Columbia?” and if it cost $500
that will be the estreat of the bail. That is
hardly a penalty; all they have done is pay
his railway fare. Nothing has been done to
put some beef into those punitive provisions
in order to make bail effective when it is
granted.

There is provision in the bill for the can-
cellaticn of bail although there is presently
no provision for this. If a person is granted
bail and he does something which practically
disentitles him to being at large but it is not
the commission of another offence he can be
rendered by his sureties, the man who enters
bail can say, “I am afraid this fellow is going
to skip”, but if we find him standing at the
international airport with a one-way ticket
for Australia there is nothing you can do
about it. It might even be Brazil, with which
we have no extradition treaty. There is not
sufficient provision for making the bail which
is granted really effective. In many cases it is
a matter of going through the motions and,
as Mr. Gilbert says, the magistrate turns to
the crown attorney and says, “What about
bail?” The crown may say, “One, two, three
thousand.” I could pick a figure out of the
air, as we have been doing, which is not
good. It is meaningless. It is just a formula, a
ritual, and it should be approached realisti-
cally. This is procedure now. The crown
attorneys have the opportunity to find out
what should be the correct bail. Perhaps in
certain areas there should not be as much
bail granted. Perhaps more people should be
kept in custody, more professional criminals
who are going to go out and either finish the
crime which they were committing, desiroy
the evidence that would prove their guilt,
commit more crime to lay up store in heaven
for themselves when they get out, pay their
counsel or for any other reason or because
that is their way of life. He does not have a
job and he goes out. What is he going to do?
He has to have bread and butter while he is
waiting for his trial, so he steals. It makes
the work of the law enforcement agencies
useless and what we are trying to do is
protect the public from the predatory actions
of anti-social persons. We should be more
realistic about this and, as I mentioned, tidy
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up the fringe matters such as releasing a
man on summons after he has been ar-
rested, more use of the summons procedure
and a broadening of the Identification of
Criminals Act. These are the things I am
talking about, the necessity for reform. First
of all, you must consider whether a person
should have bail or not and that is a matter
of education. Everybody is entitled to apply
for it; everybody is entitled to have it except
for just cause. That is the language of the
Bill of Rights. If you can establish just cause
why a person should not have it then there
should be no bail but having said there is no
just cause why he should not have bail then
we should set a bail which is realistic in the
circumstances and which will assure his
attendance in court. We are then not dealing
with danger to the public because if there is
danger to the public he should not have bail
at all. If you have eliminated the danger to
the public interest, then the only reason for
bail is to ensure his attendance. Bail should
be measured by the criterion and by no other
because, if a man is going to skip, $5,000 or
$50,000 will not hold him any more than
$500. We should eliminate bails of $50,000
and $100,000 except perhaps in very rare
circumstances such as cash bail in the cases
of extradition, where you do not have any tie
and the man is already a fugitive.

Mr. Whelan: I have a couple of questions,
Mr. Chairman. When Mr. Bull was answer-
ing Mr. Stafford he mentioned the law was
all right but the officials were, I gathered,
enforcing the law of exercising the rights of
the law incorrectly on these people. Would
you care to say who these officials are?

~ Mr, Bull: I will start out by saying, mea
culpa, mea culpa, mea maxima culpa.

Mr. Whelan: Would you explain that?

Mr, Bull: I am guilty myself. I think the
officials include anybody who has anything to
do with Dbail; crown attorneys, police,
justices of the peace, magistrates and
judges. Since the year “dot” it has been
treated too much as a perfunctory procedure
or ritual and without enough people giving it
sufficient thought. Although I do not agree
with Martin Friedman on many of the points
that he makes—in fact, I find myself violently
in conflict—and I have expressed myself
to this effect on public platforms on which
we both appeared at the same time, but I
must take my hat off to him for having
brought out in a very forceful way the fact
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that we are far from perfect in our adminis-
tration of bail. It has stirred Mr. Cassells, Mr.
Affleck, Mr. Mather, myself and many, many
others to turn their minds to this matter and
give it some thought.

Mr. Whelan: The other question I have
concerns what you say on page 6:

Bill C-4 instead of being built into the

Code lies outside like a legislative
excrescence which is a retrograde
step. ..

Do you mean that. ..

Mr. Bull: When you break down criminal
procedure into separate statutes which start
out as this one does—notwithstanding some-
thing in some other statute—it is bound to
create bhitter confusion and make it harder
for an ordinary police officer in a lock-up to
interpret the law. If you hand him the Crimi-
nal Code although he is not a lawyer he can
struggle through it and he can find a certain
provision between the two covers. It is a
code. However, in England you may have to
refer to the Criminal Law Act, the Criminal
Justice Act, the Children and Young Persons
Offenders Act, the Indictable Offences Act
and the Summary Act, which is a vast welter
of legislative bumpf.

Mr. Whelan: You mean that Bill No. C-4 is
legislative bunk?

Mr. Bull: I did not say “bunk”—I said
“pumpf” B-U-M-P-F.

Mr. Whelan: I thought you said “bunk”.
e (12:50 p.m.)

Mr., Bull: No, not bunk—bumpf. I do not
know how that translates.

Mr, Whelan: Thank you, Mr. Chairman.

Mr. Stafford: In the total of 4,212 instances
where I think you said that people did not
show up for bail in Metropolitan Toronto in
the year 1968, how many were easily located
by the police within the course of a few days
or how many turned up after that stating that
they just missed the day of the court?

Mr, Bull: No survey has been made of that
and I do not have any statistics. At the
moment we have at the county level—that is,
General Sessions of the Peace and County
Court Judges’ Criminal Court—in Toronto
out of a total of 300 cases pending at the
moment, we have been unable to locate 45
through all efforts. These are not people who
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just did not turn up today and we can find
tomorrow; these are people who have been
committed for trial. As a matter of fact, 300
is not the proper: figure. It would be better to
say 200 because 100 of the 300 are new cases
which will come up in the next session. We
have 200 cases pending and 45 of them are lost
completely. We do not krnow where they are.

Mr. Stafford: But the 45-—to be fair to
these prisoners, too—would be carried over
from other years. They did not all happen in
the last few weeks.

Mr. Bull: No, that is true. You ask, how
long is it? Some of these are old dogs we
have had for a long time. In other words,
once gone our changes of getting people on a
bench warrant are rather slim. It is interest-
ing and we do not know the results of these
yvet, but I had them, in anticipation of this
meeting, find out how many of those who
were granted their own bail were lost. I do
not know how many were granted their own
bail in the month of Cctober, but we lost 168.
In the last two weeks of September we lost
103

Mr. Stafford: Cut of how many?

Mr. Bull: As I said, I cannot tell you that. I
am just saying that the police are now look-
ing for 271 people in addition to arresting the
people who are committing offences. They
have already arrested those persons once and
they are now going out—not only the Metro
police but the police in St. Thomas and the
police in Victoria, British Columbia and Hali-
fax, Nova Scotia—because it has gone out
over the teletype—“We want this body.”
Every police officer in Canada is now taking
time to look for those 271 people.

Mr, Stafford: Some of them—Ilet us say
prostitutes—the police would be just as glad
to see go anyway. These are people you real-
ly want? Is that correct?

Mr. Bull: I cannot answer that. They are
people who just did not show up for court.
We wanted them—the magistrate wanted
them back. If he had thought it was just as
well they did not show up he would have
said so.

Mr, Stafford: I know that in my part of the
country—in London, St. Thomas and other
places—sometimes in these cases of someone
living off the avails or a prostitute if they
disappear you do not lose too much sleep
over it.
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Mr. Bull: Perhaps that is not an offence in
Elgin county. Do not print that.

Mr. Stafford: I have just one more cues-
tion I would like to ask you. It has something
to do with what you said about those arrest-
ed. To sum this up a little better, is it correct
that under section 463 even those who are
committed for trial—applying that section of
the Criminal Code and with what you said—-
for offences other than those punishable by
death as capital murder—those people who
are waiting trial under sections 50 to 53 of
the Criminal Code having to do with assist-
ing a state at war or intimidating Parliament,
acts of sabotage or acts of mutiny and non-
capital murder—could be released on his own
recognizance without surety and without
security as you mentioned on page 5?

Mr. Bull: That is correct.
Mr. Stafford: Is that correct?

Mr. Bull: Under the Criminal Code that is
correct.

Mr, Stafford: Under the Criminal Code?

Mr. Bull: Yes. It is not under Bill C-4 but
it is under the Criminal Code.

Mr. Stafford: The point I am getting at is
this: with your great experience that is cor-
rect, is it not?

Mr. Bull: Yes. The power is there to let a
perscn go on his own bail on a charge of
capital murder but I do not think it would be
a wise practice.

Mr, Stafford: No, but it has happened.

Mr. Bull: T will not say it has in the case
of murder. All murder was capital until
recently and none of it may be after today.

An hon. Member: Print that fast.

Mr. Stafford: After they are committed for
trial, though, there are those exceptions in
section 463.

Mr. Bull: The exceptions there are merely
exceptions as to the jurisdiction, that is, the
status or qualifications of the judicial officer
who can set the bail. That has not anything
to do with right to bail. It says that in those
specified cases the only person who can set it
is a judge of the Supreme or the Superior
Court. The criminal jurisdiction just takes it
out of the hands of a justice of the peace or a
magistrate or a country court judge, but he
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has the identical right to bail when he
appears before the Supreme Court judges.

Mr. Gilbert: Mr. Chairman, I have one short
question for Mr. Bull with regard to the
powers of the justice of the peace. As you
know it is now a practice in Toronto, for the
justice of the peace to go around to the
stations during the night and releasing men.
Do you think they have the power to do this?

Mr. Bull: Yes, I distinguish here, if you
look at the language of Bill C-4 which says:

...at his appearance in court,

It is specific. You say “in court”, whereas in
the Criminal Code it says “when brought
before a justice of the peace”. Now, it does
not say where he is brought. It does not say
in court. He could be brought before him, as
one magistrate did, in the back seat of an
automobile in Ontario county. He granted
bail—I think he tried the whole case in the
back seat of an automobile. He is now a
Toronto magistrate. It may be straining the
words to say: “When brought before a justice
of the peace.” We bring the justice of the
peace to him because it is a safer thing. You
could cart the accused down to some central
spot and have him dealt with but it is more

November 9, 1967

convenient and it seems to suit the pressures
of public opinion to have the justice of the
peace go to the jail. That is why I say he
becomes a hand maiden of the accused.

The Chairman: Are you advocating another
question?

Gentlemen, that concludes today’s meeting.
Next week we will be dealing again with the
reform of the bail system. As I mentioned at
the beginning Magistrate Glen E. Strike,
Q.C., will be our witness on Tuesday and
Professor M. L. Friedland will be our witness
on Thursday.

Before we adjourn may I, on behalf of the
Committee, thank you Mr. Bull for your very
interesting and very instructive discourse on
this subject. It has been a real seminar and
we have all benefited from it.

I would also like to thank you, Mr. Affleck,
for your presence here today. I take by your
silence that you confirm everything Mr. Bull
says.

Mr. Affleck: I will not argue, Mr.
Chairman.
The Chairman: The meeting stands
adjourned.
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APPENDIX “C"

ONTARIO CROWN ATTORNEYS
ASSOCIATION

Interim Report of the Committee
on Bail

The current interest and concern in many
quarters, official and unofficial, in the press
and in the public at large in the administra-
tion of bail procedures together with a desire
on the part of the Association to maintain a
lively interest in the improvement of the
administration of Justice has led to the
appointment of this Committee to make a
study of the situation with regard to bail for
the following ends:

1. To make recommendations for
changes in legislation or practice for the
improvement of the bail system.

2. To provide a basis for the standard-
ization and uniformity of practice so far
as it is feasible and practicable through-
out Ontario.

3. To furnish information to the At-
torney General for use in replying to
questions and criticisms directed at the
system.

Your Committee has studied the legislation,
jurisprudence and literature pertinent to the
subject; its members have attended confer-
ences and have taken part in group and
panel discussions; consideration has been
given to the published opinions and -criti-
cisms of the system; and insofar as it was
able without travelling abroad has made
comparisons with other systems.

In addition your Committee has circula-
rized the members of the Association for
their problems and comments. The majority
responded (it was assumed that those who
did not reply had no problems) and their
comments were carefully considered and
analyzed. It was found that many problems
were more apparent than real and arose out
of particular complex situations. Those that
were of substance were usually encountered
in more than one jurisdiction and were com-
mon with those encountered in Metro Toron-
to where the administration of the system
has been the subject of most criticism. These

could be classified wunder two
headings:

(a) Ignorance of the law, appropriate
procedures and principles governing the
ordering of bail on the part of some or
all of those concerned with it (i.e. Crown
Attorneys, Judges, Magistrates and Jus-
tices of the Peace)

(b) A lack of personnel and facilities
for the setting and accepting of bail after
Court and office hours, e.g. nights and
week-ends.

general

There being little if any criticism of bail
procedures after committal for trial or pend-
ing appeal and a cursory examination dis-
closing no substantial need for reform the
Committee has given no serious consideration
to that area and has directed its attention to
the question of bail before trial.

The Committee is of the opinion that the
provisions of the Criminal Code regarding
the setting of bail before trial need no revi-
sion. Many of the difficulties real or apparent
have been due to a misunderstanding of
them. An intelligent appreciaticn of the law
and a strict adherence to the letter of it will
substantially eliminate many of them. The
rest then becomes a matter of the application
of principles, underlying the granting of bail
and an efficient and realistic maintenance of
balance between the due administration of
justice on the one hand and the desirability of
having the accused at large on the other.
This we consider to be a matter of education
and have accordingly set out in the following
various matters for consideration and
discussion.

BACKGROUND

ENGLAND. Bail originated in mediaeval Eng-
land as a device for releasing prisoners who
were awaiting trial. In the early stages of
English history, disease-infested prisons and
delayed trials necessitated an alternative to
holding persons in pre-trial custody. In the
beginning Sheriffs exercised their discretion
to release a prisoner on his own promise or
that of an acceptable third party that he
would appear for trial. The third party sure-
ty was given custodial powers over the
accused and if the accused escaped was
required himself to surrender into custody.
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Bail literally meant the bailment or delivery
of an accused to “gaolers” of his own choos-
ing. Eventually those gaolers or sureties were
permitted to enter into a recognizance i.e. to
bind themselves in specified sums of money
which, instead of themselves, would be for-
feit if the accused failed to appear.

That the sureties might be sufficient
towards this end it was usual that they be
land owners. In earlier times in England
when land was held by the few and infre-
quently changed hands, the land-owner was
a man of substance, stability and responsibil-
ity within the community. When entering
into a recognizance by showing that he was a
land-owner the surety was not mortgaging,
pledging or “putting up” his land but was
rather demonstrating a measure of his worth.
He was assuring the authorities that in the
event of the necessity of an estreat of the
bail there would be no difficulty in recover-
ing the debt from him. This was commonly
known as property bail.

It was permissible for a surety in lieu of
showing that he was a land-owner to deposit
a sum of money or other negotiable security
as a measure of his worth. However it was
entirely within the discretion of the person
taking the bail to accept or reject this depos-
it. This was commonly known as cash bail.

In neither of the foregoing cases was the
surety required to furnish security in
advance other than his recognizance i.e. the
acknowledgement of his debt. The property or
cash was only the measure of his worth and
sufficiency.

Originally in England the power to grant
bail rested with the Sheriff. Eventually
however due to abuses and excesses it was
transferred to the Justices of the Peace. Now
it can be said as a general rule that any
persons who have the power to judge crime
have the power to admit to bail. The exercise
of the power has always been and still is
discretionary and in general is based upon
the nature of the charge, the character of the
accused and the weight of the evidence. The
principal consideration is to ensure the
appearance of the accused. However the dis-
cretion is sufficiently flexible to permit the
denial of bail in cases where the accused is
likely to obstruet or pervert the course of
justice or commit new offences if released.

UNITED STATES. In the United States the
bail concept has followed a different course.
The United States Constitution does not
specifically grant a right to bail. However, in
the Judiciary Act of 1789 a proviso was
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inserted to make bail available in all crimi-
nal cases except where the punishment was
death. This absolute right to bail called for
the development of new techniques to sup-
plement the private surety who would per-
sonally guarantee to produce his bailee. As a
result, the institution of the bondsman arose
to take over the function of posting bail. In
return for a money premium he guaranteed
the defendant’s appearance at trial. In the
event of non-appearance, the bondsman stood
to lose the entire amount of his bond. For
this reason, bondsmen in many jurisdictions
required indemnification contracts or collat-
eral from the defendant or his relatives to
protect themselves from forfeiture losses.
Selling bail bonds became a thriving com-
mercial adjunct to the judicial function of
setting bail.

In 1961 the Manhattan Bail Project was
launched enabling a defendant who had,
according to a pretrial study, a stake in the
community, to be released on his own recog-
nizance. At the present time, several Ameri-
can cities in addition to New York have
implemented similar projects. Furthermore,
the concept of bail is the subject of a com-
prehensive study by various interested
groups throughout the entire United States.

CANADA. The bail system in Canada has de-
veloped from the English system and is still
generally parallel to it maintaining as its
fundamental concept the release of the accus~
ed upon his own recognizance or to “gaolers”
or sureties of his own choosing. The use of
licensed professional bondsmen finds no place
in Canada and unlicensed professional bonds-
men are looked upon askance as sufficient
sureties and in fact in some quarters are held
to be illegal. “Security in advance” as it is
known in the United States for the most part,
is not a requirement. Since the revision of
the Criminal Code in 1955, however, provi-
sion has been made for the ordering of a
cash deposit as an alternative procedure to
the release of the accused on his own recog-
nizance with or without sureties. The appro-
priate use of this procedure will be discussed
further at a later stage.

Other than this relatively new procedure
no person is required to “put-up” any form
of property as bail. The terms “Property
bail” and “cash bail” have been traditionally
used but they in actuality are only descriptive
of the measure of sufficiency of the sureties.
It is quite conceivable that a surety might
satisfy as to his sufficiency without proof of
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the ownership of real property or the depos-
iting of cash.

In Canada, all offences are bailable and
there is an unequivocal right to apply for
bail. The Canadian Bill of Rights provides:

No law of Canada shall be construed or
applied so as to

(a) authorize or effect the arbitrary
detention, imprisonment or exile of any
person

(f) deprive a person charged with a
criminal offence of the right to reasona-
ble bail without just cause.

However there is no absolute right to bail
and the granting of it, the manner of enter-
ing into it and the amount of it are discre-
tionary matters to be judicially determined
by a judicial officer. (Note: Bail may be
taken by senior police officers in the case of
offences under Provincial Statutes which of
course are not criminal offences.)

ORDERING OF BAIL

The provisions for the ordering of bail
prior to trial in «ll offences whether indicta-
ble or summary conviction are identical to
the provisions relating to preliminary inqui-
ries found in Section 451 of the Criminal
Code. (Note: Section 710 empowers a Sum-
mary Conviction Court to allow a defendant
to be at large without recognizance) 451 (a).
A justice acting under this Part may order
that an accused at any time before he has
been committed for trial, be admitted to bail

(1) upon the accused entering into a
recognizance in Form 28 before him or
any other justice with sufficient sureties
in such amount as he or that justice
directs

(i) upon the accused entering into a
recognizance in Form 28 before him or
any other justice and depositing an
amount that he or that justice directs, or

(iii) upon the accused entering into his
own recognizance in Form 28 before him
or any other justice in such amount as
he or that justice directs without any
deposit.

It is clear that the ordering of bail is a
judicial act. Contrary to some popular mis-
conceptions the Crown Attorney does mot set
the bail. It is proper however that he as well
as the accused or his counsel should be heard
in the matter. The information he can supply
as to the nature of the offence, the weight of
the evidence, the character and background
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of the accused, the likelihood of his appear-
ance and other relevant factors referred to
hereafter will assist the judicial officer in
exercising his discretion which must not be
done perfunctorily.

It will be noted that there is no reference
in clauses (i) and (ii) to any requirements for
furnishing security in advance or for putting
up property real or personal. It cannot be
said that an accused is held in gaol merely
because he is indigent or impecunious. It
may be that he cannot find persons who will
be surety for him or who are acceptable as
sureties. That however is a different
consideration.

The provision in Clause (ii) for a cash
deposit as mentioned earlier was introduced
into the Code at the time of the revision in
1955. It has inherent in it some of the short-
comings of the American System requiring
security in advance and might lead to the
unjust detention of the indigent accused if
used indiscriminately.

There are however certain specific situa-
tions where the order of a cash deposit may
be appropriate, e.g.

(a) where an accused from a foreign
country or another province is charged
with a non-extraditable offence or a
minor offence not justifying public
expense in returning him for trial if he
flees. Allowing him to go on his own bail
will be ineffectual and it will be unlikely
that he can find sureties. A cash deposit
in a reasonable amount but in excess of
the likely penalty if it does not ensure
his attendance at least affords funds to
return him or stands in lieu of penalty;

(b) in extradition cases the fact that
the fugitive has already fled militates
against any bail on the mere recogni-
zances of sureties. A cash deposit in a
substantial amount would be appropriate
deterrent to flight.

It is to be noted that it is not clearly
specified whose deposit it is. A plain reading
of the Clause would appear to indicate that it
is the accused’s. However as cash cannot be
identified it is open to an interpretation that
it could be anybody’s money. This opens the
door to the professional bondsman.

The following passage from the Annotation
on Bail in Criminal Cases 47 C.C.C.I. by Eric
Armour K.C. former Crown Attorney, Toron-
to, is illuminating:

“There are however practical objec-
tions to ‘“cash bail”. To accept from a
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prisoner himself, cash or securities for
bail is often, in effect, to permit him to
purchase his freedom and to escape pun-
ishment for his crime. Where there are
no sureties financially interested in see-
ing the prisoner will answer the charge
and who, if they have any doubts about
it can render him into custody, the
chances of the accused appearing to
stand trial are very greatly lessened. On
the other hand, cash bail, if accepted
from sureties may lead (as it often does)
to indemnification of bail and other
irregularities.”

PURPOSE OF BAIL

It has frequently been said by some
authorities that the only purpose of bail is to
ensure the appearance of the accused at his
trial, That this is too narrow a view has been
held by other authorities. In order to test its
validity one may look to the reasons for
arrest to see how the ordering of bail will
affect them.

An arrest is made

1. As the first step in bringing a sus-
pected offender to justice, to prevent his
flight and ensure his appearance in
Court;

2. To prevent the continuation or

repetition of the offence;

3. To protect persons and property
from harm;

4. To protect the accused from harm
(a) from others
(b) from himself;

5. To permit investigation

(a) of the accused—interrogation—search
—examinations physical and mental

(b) of premises and place—search—pho-
tos fingerprint and scientific examina-
tions

(c) of persons—victims—witnesses—as-
sociates

(d) of other possible occurrences;

6. To prevent the interference or tam-
pering with witnesses or demonstrative
evidence by the accused or any other
attempt to pervert the course of justice;

7. To permit the photographing and
fingerprinting of accused in indictable
offences.
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If the ordering of bail or the premature
ordering of bail will frustrate any of the
reasons for arrest and render the arrest
ineffectual the Court should exercise its dis-
cretion with great care and would be jus-
tified in refusing bail entirely.

REASONS FOR OPPOSING BAIL:

The following are among the reasons for
opposing bail and on which a judicial officer
might act:

1. Likelihood of flight and non-appear-
ance
2. Gravity of the offence
. Strong prima facie case
. Bad character of accused
. Lack of any stake in the community
. Previous bad criminal record
. Previous record for skipping bail
. Wanted in another jurisdiction

9. Likelihood of continuation or repeti-
tion of crime

10. Likelihood of obstructing justice

11. Danger to the community, the vic-
tim or himself

12. Necessity of examination, physical
(V.D.) or mental

13. Further investigation—interroga-
tion—Iline-up—examination of scene of
crime

14. Indemnification of bondsmen

15. Offence committed while on bail
for another offence.

AMOUNT OF BAIL

At Common Law it was a misdemeanour to
exact excessive bail. By the Bill of Rights the
right to bail is the right to reasonable bail.
Reasonable however means reasonable in the
circumstances. While the bail must not be
prohibitive nor punitive it must be of suffi-
cient amount to ensure his appearance. If
possible it should be within the means of the
sureties he is likely to find. However if the
accused himself is indigent and his sureties
impecunious that may be indicative that he is
a poor risk.

O3 U bW

The amount of the bail should be in excess
of the fruits of the crime and in excess of the
penalty, otherwise there may be a temptation
to purchase freedom by indemnification of
the sureties.

In any event the amount of the bail must
be realistic and have some logical basis. The
traditional practice of picking some nice
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round sum which is largely unrelated to any-
thing, does nothing but invite distrust and
criticism of the system.

SURETIES

The choice of sureties lies with the
accused. However they must be sufficient
sureties, i.e. of an ability sufficient to answer
the sum in which they are bound. In addi-
tion, since they are in a sense “gaolers” of
the accused with same responsibility to see
that he appears when required, they must be
of a character to assume and carry out con-
scientiously that responsibility. Although no
justification is requisite, it is necessary that
they satisfy the person by whom the bail is
to be accepted that they are sufficient. Under
the provisions of the Crown Attorneys Act
they must also satisfy the Crown Attorney as
to their sufficiency. This can best be done by
the making of an Affidavit of Justification, a
pro forma for which is set out in Eric Ar-
mour’s Annotation in 47 C.C.C.I.

If the surety justifies himself by means of
real property and the amount of the bail set
is substantial, he should be required to fur-
nish satisfactory proof of ownership, the
value of the property or equity held and the
extent of any encumbrances and that there
are no prior claims by way of execution or
tax default. The following persons should not
be considered as sureties:

1. A person who has been indemnified
or who has received or been promised
consideration for going bail;

2. A non-resident of Ontario;

3. Counsel for the accused;

4, Anyone under 21 years of age;

5. An accomplice;

6. A person in custody or on bail
awaiting trial;

7. A person with a previous record for
a serious offence;

8. A person who has gone bail for
someone other than the accused. (Note: a
surety for more than one accused in the
same case may, in proper circumstances,
be acceptable.)

9. A married woman, unless she has
separate property;

10. The spouse of the accused.

The Role of the Crown Attorney

As previously stated, the function of order-
ing bail is a judicial one to be exercised in
criminal offences by a judicial officer. The
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functions of taking bail is a ministerial one
to be exercised by the Justice of the Peace.
Under the provisions of the Criminal Code,
the Crown Attorney has no statutory position
in these procedures. However, it is proper
that the Crown Attorney should inform him-
self as to the circumstances in each case of
an application for bail so that he may make
representations to the judicial officer as to
whether bail is proper in the circumstances
and whether or not the accused should fur-
nish sureties or whether he should make a
cash deposit. He should also assist in the
event that bail is to be ordered by recom-
mending a proper amount.

The Crown Attorneys Act provides:

“Where a person is in custody charged
with, or convicted of, an offence and an
application is made for bail, enquire into
the facts and circumstances and satisfy
himself as to the sufficiency of the surety
or sureties offered and examine and
approve of the bail bonds where bail is
ordered”

It is not clear in this provision what course
the Crown Attorney should take in the event
that he is not satisfied with the sufficiency of
the surety. There is no power for him to
refuse the acceptance of bail. It would seem
that his position would be to advise the jus-
tice accepting the bail that he has examined
the sureties and is not satisfied as to their
sufficiency.

Under the Bail Act R.S.O. 1960 Ch. 28, the
Crown Attorney has a duty to see that a
Certificate of Lien is registered with respect
to the land mentioned in the bail. It should
be noted that in the case of an estreat, recov-
ery of the bail is not limited to the land
mentioned or against which a lien has been
registered and therefore the effect of this
Certificate does not limit the bail to that
specific piece of property. It would seem
therefore that the only purpose of the lien is
to ensure that there would be at least enough
property from which to realize the bail, even
in the event of a transfer or alienation of the
property by the surety.

ESTREATS

The matter of the estreat of bail is still
under consideration by the Committee and no
comment is made at this time.

RENDER AND CANCELLATION

A preliminary examination of the provi-
sions in this area indicate that there may be
need for Ilegislative amendment. Further
study is being given before any recommenda-
tions are made.



124

Your Committee in submitting this interim
report has included matters which are basi-
cally educational in nature. They have been
offered, not as an attempt to dogmatise to the
members of the Association, who are equally
familiar with them, but as a basis for discus-
sion directed towards a synthesis of thought
and standardization of procedures. It is
hoped that they will be accepted in this
spirit.

Justice and Legal Affairs
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This report does not exhaust the subject
matter under consideration and your Com-
mittee is continuing with its studies.

October, 1965

W. Bruce Affleck, Chairman
Lloyd K. Graburn, Q.C.
Henry H. Bull, Q.C.
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MINUTES OF PROCEEDINGS

TuespAy, November 14, 1967.

(8)

The Standing Committee on Justice and Legal Affairs met at 11.15 a.m.
this day. The Vice-Chairman, Mr. Forest, presided.

Members present: Messrs. Aiken, Brown, Choquette, Forest, Gilbert, Goyer,
McQuaid, Pugh, Stafford, Tolmie, Whelan, Woolliams—(12).

Also present: Mr. Mather, M.P.

In attendance: Magistrate Glenn E. Strike, Q.C., Chief Magistrate, City of
Ottawa, Ontario.

The Vice-Chairman introduced the witness, Magistrate Glenn E. Strike,
Q.C., Chief Magistrate, City of Ottawa.

Before Magistrate Strike’s opening remarks, on motion of Mr. Pugh, sec-
onded by Mr. Choquette,

Resolved,—That reasonable living and travelling expenses be paid to Pro-
fessor M. L. Friedland, who has been called to appear before this Committee on
November 16, 1967, in the matter of Bill C-4.

Magistrate Strike addressed the Committee, stating his views in relation
to the subject-matter of Bill C-4 (An Act concerning reform of the bail sys-
tem). The witness noted that the Sentencing Committee of the Ontario Magis-
trates Association has been considering the subject-matter of Bill C-4. He was
authorized by its Chairman to say that representatives of the Association would
appear as witnesses if they were invited.

At the conclusion of his opening remarks, Magistrate Strike was ques-
tioned by the Members, for the remainder of the meeting.

The Vice-Chairman thanked the witness for his appearance before the
Committee and for his assistance in connection with the Committee’s considera-
tion of the bail system.

At 12.30 p.m., the Committee adjourned until Thursday, November 16,
1967 at 11.00 a.m., when the witness will be Professor M. L. Friedland.

Hugh R. Stewart,
Clerk of the Committee.

27557—1%
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EVIDENCE

(Recorded by Electronic Apparatus)

Tuesday, November 14, 1967
o (11:15" ax)

The Vice-Chairman: Gentlemen, we now
have a quorum. Your Chairman was detained
in Toronto and he asked me to take over this
morning.

Before starting the hearing I would like to
mention that next Thursday, November 16,
Professor Friedland is going to appear before
the Committee. May I have a motion that
reasonable living and travelling expenses be
paid to the professor?

Mzr. Pugh: I so move.

Mr. Choquetie: I second the motion.
Motion agreed to.

The Vice-Chairman: This morning we will
continue consideration of the subject matter
of Bill C-4 which is sponsored by Mr. Mather
and it is an Act relating to reform of the bail
system. Last week we heard from Mr. Bull,
the Crown Attorney from Toronto, and this
morning we are going to hear from the
Bench.

We have the honour and pleasure to have
with us this morning the Chief Magistrate
for the City of Ottawa, Magistrate Glenn
Strike. Magistrate Strike has been a member
of the Bench since 1931 and he was appoint-
ed King’s Counsel in 1944. We are glad to
have you with us, Magistrate Strike. I pre-
sume you will make some comments on Bill
C-4 and you will then be available for ques-
tioning by members of the Committee. This is
the usual procedure. Without further delay I
will ask our distinguished guest to comment
on Bill C-4.

Magistrate Glenn E. Sirike (Chief Magis-
trate of Ottawa): Mr. Chairman and gentle-
men, I have not really had an opportunity to
go into this matter in too much depth
because I just received a copy of the Bill the
other day and, as I see it at the moment, the
Bill is altogether too short in that there must
be a great many more definitions and there
must be a number of other provisions in such
a bill as this. I would suggest, if we are going

to have a bill which deals exclusively with'
bail, that it should cover the whole subject.

I knew that you had heard from Mr. Bull
and I had a reasonably good idea of the
recommendations which he might make
because the local Crown Attorney has been
in consultation with me on the recommenda-
tions that his department might have with
respect to Bill C-4. I may say, Mr. Chairman,
that the magistrates of Ontario have a very
active organization and this Bill has recently
been presented to our sentencing committee
and they are making a study of it and of the
whole question of bail. If at any time you
desire them to make some representations to
your Committee they would be very happy to
do so. I have been authorized by the presi-
dent of our organization to tell you that.

o (11:20 am.)
Mr. Pugh: Are your views in line with
theirs, sir?

Magistrate Strike: Up to a point, yes, and I
do not think I need repeat anything that the
Crown Attorney from Toronto has said. One
of the things I am particularly interested in,
which was also mentioned by Mr. Bull, is the
question of bail prior to appearance in court.
If I might take a few moments I would like
to describe what happens in the court over
which I preside with respect to matters of
bail.

In my opinion it is very important that the
first person who has anything to do with bail
be a highly qualified justice of the peace. In
our office we have six such qualified men
who are specially trained with respect to the
matter of bail. They are all senior officials of
our office who have been instructed by all
the magistrates with respect to bail and they
are the people who come in contact with the
prisoner the minute he is arrested and
brought to the station. One of the first things
the prisoner is interested in is the matter of
bail. The justice of the peace is there and he
knows the policies that are followed by the
office. He is the first person who has any-
thing to do with the matter of bail and his
instructions are fairly well in line with the
suggestions set out in Bill C-4. Those things
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that one takes into consideration when set-
ting bail are fairly well codified in Bill C-4.
The main consideration, of course is whether
or not the person will attend for his trial.

The next step, of course, is that the person
comes before the court. By this time bail has
either been set or it has been refused by the
justice of the peace. When the person
appears in court the matter of bail is then
gone into by the magistrate. If there are any
complaints about the amount of bail that the
justice of the peace has set, that is then gone
into by the magistrate and if necessary a
whole full-scale hearing is held in the magis-
“trate’s’ office. You must understand that the
minute a magistrate, judge or any judicial
official makes a full investigation into the
matter of bail he immediately disqualifies
himself from hearing the case because if he
goes into that matter as he should he will of
necessity know something about the man’s
record. Of course, a man’s record is not evi-
dence in court and once the magistrate
knows that he becomes disqualified.

In addition to the man’s record, the Crown
Attorney must give the magistrate some facts
with respect to the type of evidence which
will be adduced and whether or not it is a
strong case. If there is any dispute as to the
amount of bail the magistrate has to go into
much of the Crown evidence. If bail is then
set at a figure that the accused is not able to
raise at the moment or if bail is refused he
must be brought back before the court, as
you know, every eight days and at that time
it is gone into again. The question is always
asked by the court, “Why is this man still in
custody?”, so the matter of bail is gone into
again. It therefore seems important to me
that all the procedures should be followed
and the justice of the peace should be a
person who is, first of all, qualified to set bail
for the person charged. In the first instance
that gives this person a chance to put up bail
before he appears in court and while he is
awaiting his appearance. In addition, in 95
per cent of the cases it prevents the magis-
trate from becoming disqualified.

This is not so important in the larger cen-
tres but it is very important in the smaller
centres because they do not have very many
magistrates. It becomes very important in
both the larger and smaller centres in the
first instance that the justice of the peace is a
person who is qualified to set bail. If a per-
son has surety there must be provision for
the surety to retire from his position and the
person ought to be presented to the court
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again so that his bail can be changed or to
have somebody else put in his place. There
must be a number of provisions inserted in
order to look after that matter. This was
mentioned by Mr. Bull and there is no reason
for me to add anything further except to
say that I agree with his presentation with
respect to these matters.

Mr, Pugh: Are there any questions?

The Vice-Chairman: Yes, I have Mr.
Stafford, Mr. Tolmie and Mr. Pugh on my
list.

Mr. Stafford: Magistrate Strike, instead of
this being a separate Bill, would it not be far
more obvious to have amendments made to
the existing law?

Magistrate Sirike: I would think so. I
think it would be just as easy to do it that
way. I do not know if it is necessary to
codify the reasons for bail or not. They are
so general now that...

Mr., Stafford: The point I was getting at,
though, is that you would have duplicity; it
would be far better to amend the Criminal
Code than to have conflicting legislation.

Magistrate Sirike: I think it would be

simpler.

Mz, Stafford: I do not have my copy of the
Criminal Code with me today but I took a
look at it when Mr. Bull was here and,
without going into all the sections, is it not
correct that the Criminal Code actually gives
the accused more right to bail than Bill C-4?

Magistrate Sirike: I would say so, yes.
Under the Criminal Code anyone is entitled
to bail except in cases of certain offences
where it must be set by a Supreme Court
justice rather than a magistrate.

Mr, Stafford: But the point I am getting at
is that it does not even go as far as clause 2
of this Bill, which reads:

...other than an offence—by death or
imprisonment for life. ..

The Criminal Code would actually allow
them out on their own recognizance if the
Supreme Court justice who has jurisdiction
would permit it.

Magistrate Stirike: That would be similar
to the offence of housebreaking, where a per-
son could be sentenced to life imprisonment
and where it is sometimes not a very serious
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type of offence. In fact, you might get a
suspended sentence for it.

Mr. Stafford: To make the point clear,
then, this Bill is even more restrictive than
the Criminal Code and not quite as lenient.

Magistrate Sirike:
lenient, no.

In some ways not as

Mr. Stafford: I suppose you have often
heard it said that the important thing about
British justice was not so much the laws but
the administration of those laws. Is that
correct?

Magistrate Sirike: I would say so.

Mr. Stafford: Is the complaint here not
about the administration rather than the law
which exists?

Magistrate Strike: I gather from what Mr.
Bull said that the question of bail depends
and always will a great deal on the people
who administer it. It depends on people like
Mr. Bull, myself and others who are appoint-
ed to administer it whether the person is
dealt with immediately or not or whether he
is dealt with too strictly. I think the human
element will always enter into it.

Mr. Stafford: Do you not feel that it is
much easier for an accused, as I think
Professor Friedland pointed out, to prepare
his defence if he is out on bail?

Mr, Strike: I would say so, yes.

Mr, Stafford: Is it not correct in smaller
places where there is a lock-up that many
times when people are arrested the police
hate to take it upon themselves to allow them
out which, under the Summary Convictions
Act, they can do, can they not?

e (11:30 a.m.)

Magistrate Sirike:
statutes?

Mr. Stafford: Of Ontario.
Magistrate Strike: Yes.

Mr., Stafford: And most of the charges, in
numbers, are under provincial statutes?

Under the provincial

Magisirate Strike: I would say a great

many are, yes.

Mr, Stafford: It is correct, then, that many,
many people are arrested under the Highway
Traffic Act, and the Liquor Control Act, and
other provincial statutes.
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Magistraie Strike: That is true.

Mr. Stafford: And officers hating to take
this privilege on themselves, if they already
have, arrest people sometimes in smaller
places and these people find themselves sit-
ting in jail a week, or even two weeks later,
waiting until the magistrate gets to that par-
ticular part of the country.

Magistirate Sirike: I do not know that it
would be that long, because there is always a
justice of the peace available in the area. As
you say, I know that the police do sometimes
hesitate to take upon themselves the respon-
sibility of setting the bail, although they are
authorized to do it. In the smaller places, I
think they should do it; they should be
instructed to do it by the presiding magis-
trate of the area.

Mr, Stafford: But even in Ottawa, is it not
common Kknowledge that some people are
arrested and others are summonsed for the
very same offences?

Magisirate Strike: It is possible.

Mr. Stafford: At the discretion
police?

Magistrate Sirike: At the discretion of the
police, although I may say that nowadays the
tendency is more to summons than to war-
rant. You see, the arrest on warrant is gener-
ally done right on the spot, whereas the
summons is done after they have discovered
that an offence has been committed.

of the

Mr. Stafford: I realize that, but as I say, in
my experience in magistrates’ court down in
Southwestern Ontario, it is a common thing
to see some people arrested for impaired
driving on the spot, and kept there possibly
until the court comes up on Monday morn-
ing, and others allowed to reach the court on
summons.

Magistrate Strike: I cannot answer that
question.

Mr. Stafford: But that happens in all
courts, does it not? I mean that the police
have a certain discretion?

Magistrate Strike: That is true; yes, they
have. As a rule, in a case of impaired driv-
ing, you discover that if anybody is willing to
come and drive the person home, the police
are quite happy to have him come and drive
him home. Quite often you discover that
when the police get in touch with their
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homes, the suggestion is: keep him there
overnight; it will do him good. That is some-
times what happens. Then the wife, the next
day, does not like to say that she has said
that, and the police get blamed for keeping
her husband there all night.

Mr. Stafford: Sometimes the attitude of the
accused to the police at the time, his animosi-
ty or his friendliness. . .

Magistrate Strike: That can happen.

Mr, Stafford: ...can mean whether or not
he goes to jail, which is not a very good
yardstick in judging whether a man should
be locked up for a couple of days, is it?

Magisirate Strike: I imagine that that
could possibly happen in a smaller area, but
I cannot conceive of its happening in an area
like Ottawa. It would certainly have to be a
small area where there were no justices of
the peace or magistrates around; they are
always available.

Mr. Stafford: But talking about the arrest,
it has been my experience that many people
are arrested on the spot for impaired driving,
and many are allowed to go home.

Magistrate Strike: Do you mean without a
charge, or just summonsed?

Mr. Stafford: No, just summonsed later.

Magistrate Sirike: That is possible. You
see, it is all right to say “allowed to go
home”, but that is, provided you can get
somebody who is going to take him home. It
would not be fair for a policeman to arrest a
person for impaired driving and then let him
drive his own car after that.

Mr, Stafford: Oh, no.

Magistrate Strike: You would have to
make some arrangements about it.

Mr. Stafford: Well, when that happens
there is usually a good defence to the charge.

Magistirate Sirike: One of the best.

Mr. Stafford: I do not want to keep you too
long on these smaller points, but I have no-
ticed that it is very difficult for anyone out of
the jurisdiction, even out of the county in
which you live, and especially when you are
from another province, to get out on your
own recognizance before at least being in
front of a magistrate, and even after you do
get before a magistrate if you are say, from
Quebec, as I saw a case when I was in St.
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Thomas last summer, and as I sat there on
another case involving, I think, four people
from Montreal found in possession of a stolen
transistor radio; they had already spent
about a week in jail and when they came up
to the court for the second time, they still
had not had an interpreter. They were told it
was going to be adjourned another week, and
all four of them were in for what seemed a
comparatively small charge.

In this day, when communications are so
quick, when people have security numbers,
belong to clubs and have all sorts of things
from drivers’ licences to OMSIP cards, or
whatever they have in Quebec, and that it is
so easy for the police to identify the people,
do you not think there should be far more
leniency in the administration of justice to
allow these people to go on their own recog-
nizance? Ninety-nine per cent of them would
still show up and it would save all this
hardship of keeping people in jail, losing
their jobs, and all the inconvenience not only
to the public but to the prisoners themselves.

Magistrate Sirike: When you put it that
way, of course it would; I can hardly con-
ceive of its happening, but it must have hap-
pened because you say you have seen it.

Mr. Whelan: May I ask a supplementary
question? I should properly address my ques-
tion to Mr. Stafford rather than to the wit-
ness. As a federal member representing all
Canadians, when he was present in this
court, did he not object to the treatment
given to these people? With his great legal
and parliamentary experience, he should
have objected; he failed if he did not.

Mr, Stafford: Well, that is a matter...

Mr. Pugh:
Liberals.

The Vice-Chairman: Are you through, Mr.
Stafford?

Mr. Choquette: He must be a potential
senator.

Mr. Stafford: Do you not feel that far more
consideration should be given in the adminis-
tration of justice to allow people out on their
own recognizance, especially if they are out
of their jurisdiction?

Magistrate Sirike: The trend, within the
last number of years, has been that way. I
will say that some years ago it was much
stricter than it is now. Nowadays there are
more people on their own recognizance than

Just put in they are both
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there are actually on bail itself. You will
discover that if you look at the list now.

Mr. Stafford: Well, I will get right to the
point that I was going to lead up to. In
Ottawa itself, if a man is charged with
impaired driving, say, late on Saturday
night. ..

Magistrate Strike: Yes.

Mr. Stafford: ...and he spends the night
in jail, and the justice of the peace comes
into the jail at 10 o’clock or 11 o’clock, or
whatever time it is that they usually come in,
does she let all of these residents of Ottawa
out on their own recognizance, or does she
insist on having the $100 cash bail?

Magistrate Strike: It is not a “she”; it is a
“he)l.

Mr. Stafford: Well, “he” or whatever it is.

Magistrate Sirike: As a rule, he likes to
have bail, perhaps $25 to $50, but never more
than $50; and if they do not have the money
but are able to identify themselves, they are
let out on their own recognizance.

Mr, Stafford: They are let out?
Magistrate Strike: Yes.

Mr. Stafford: If they are able to identify
themselves.

Magistrate Sirike: If they are able to iden-
tify themselves with any reasonable certain-
ty, yves; we do not have any problem with
respect to that. I find that on Monday morn-
ings almost never is there an impaired driver
in the prisoners’ dock.

Mr, Stafford: But in other cases, in other
jurisdictions, I can tell you that the bail that
they insist on is much higher.

Getting to my final point, there does not
seem to be any conformity in the request or
demand for bail across this province.

Magistrate Strike: That could be so.

Mr. Stafford: I know this is an extraneous
question, but it is one that goes right down
through the whole web of our criminal law.
For instance, driving under suspension might
go to certain jurisdictions where they fine
$50, and others where the magistrate, as Jim
Brown will know, fines them a minimum of
30 days for exactly the same offence. On one
side of the border of a county the minimum
penalty will be 30 days, and right across the
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border it will be a $50 or $100 fine. Do you
agree with that?

Magistrate Sirike: Yes.

Mr. Stafford: Actually, almost the same
impossible situation rests with the decision of
justices of the peace and magistrates in this
province as to bail. In some places it is le-
nient, and in other places it is real hardship.
Is that not correct?

Magistrate Stirike: It could be; I am not
qualified to answer that question because I
only know about the bail in my own area
and areas that I am familiar with; but I am
just familiar with the bail situation in my
own area. We have endeavoured in this area,
as far as we can, to be as lenient as possible;
that is to say, that a person should not be
kept in custody unless it is considered neces-
sary because of the variety of circumstances
that make it necessary to have bail set. But
in cases such as you suggest, more or less
minor cases, I think most of us are coming to
this business now that they are put out on
their recognizance. That is the reason that
our association is taking a strong stand on
this matter. I think you will find that we are
endeavouring, through our association, to
have much more uniformity, even in gques-
tions of bail.

Mr. Stafford: Then there is such a lack of
uniformity. . .

Magisirate Sirike: That is one of the
problems,

Mr. Stafford: ...that something should be
done?

Magisirate Strike: I can agree with you
there.

© (11:40 a.m.)

Mr.' Whelan: May I ask a supplementary
question concerning justices of the peace?

What  instructions are they given? For
instance, there are a couple of justices of the
peace in my area that I do not think have
any more legal knowledge than I have, and I
am not a lawyer.

Magistrate Sirike: Well, the justices of the
peace that we have are all senior officers in
the Magistrates’ Court office. They acquire
some knowledge over the years that they are
in the office, they are given instructions, and
they get more lectures from the magistrates
on questions of bail, information, summonses,
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and warrants than the magistrate had when
he went to law school. They are not given
the authority to act as justices of the peace,
to accept an Information, to have a charge
laid, to issue a summons or make up their
mind whether they will issue a summons or a
warrant until they are fairly well qualified
and instructed. We have regular classes for
our justices of the peace, and we have regu-
lar classes on the question of bail, and regu-
lar classes on the question of receiving of
Information, and what to do after you have
received it, and whether to issue a summons
or a warrant,

Mr. Whelan: There are only certain jus-
tices of the peace that can do this, then?

Magistrate Sirike: They have to be author-
ized by the senior magistrate or they cannot
do it. If they are not authorized, under our
system by the senior magistrate, then they
cannot do this job; they cannot put a man on
bail, or sit on a minor case.

Mr. Whelan: This is what I wanted to
clarify.

Magisirate Strike: For instance, our jus-
tices of the peace sit in minor trafic cases. If
a fellow wants to come and plead guilty to a
minor traffic case, he can do it before any
group of justices of the peace, if he wants to
do that.

Mr. Whelan: The point that I wanted to
clarify is that a lot of people whom we know
as justices of the peace are not qualified as
such and are not allowed to act in the capaci-
ties you mentioned.

Magistrate Strike: That is correct. In On-
tario, and I can only speak for Ontario, the
Justice of the Peace Act says that no justice
of the peace shall do these specific jobs
unless he is especially authorized.

Mr. Pugh: Where there is more than one
sitting at a time, have certain powers been
extended in this province?

Magistrate Strike: No. Two can sit but I do
not think it is ever done; I have never
known it to be done.

Mr. Pugh: When I went to Osgoode years
ago I seem to recall that two justices of the
peace equalled the power of a magistrate.

Magistrate Strike: Oh yes, a magistrate has
the power of two justices of the peace.
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The Vice-Chairman: Mr. Gilbert, do you
have a supplementary on the same point?

Mr. Gilberi: Yes, Mr. Chairman. Mr.
Strike, if we are agreed that there is a lack
of uniformity with regard to the application
of bail across the province, would it not be
necessary then to codify the basis in the
requirements of bail either in Bill C-4 or as
an amendment to the Code?

Magistrate Sirike: Uniformity relates to
the amount that is set by the various justices
of the peace or magistrates. One magistrate
might say that he is satisfied with $25 where-
as another might want $100, and that is the
problem. It is difficult to codify that. I think
you will find within the next few years that
there will be much more uniformity in the
question of bail and, as far as possible, sen-
tences, because of the very strong stand that
our association is now taking.

Mr. Aiken: I have a supplementary on
that.

The Vice-Chairman: Mr. Aiken.

Mr. Aiken: Therefore it would really make
it easier for the police, the justices of the
peace and others if they started off on the
basic premise that a person could be released
on his own recognizance unless there were
other good reasons for not doing so, as in this
Bill?

Magistrate Strike: Well, they can do that
now.

Mr. Aiken: But I would think the Bill
itself spells it out much more clearly.

Magistrate Sirike: Well they have the right
now and there would be no particular harm
in spelling it out.

Mr. Aiken: But the trouble is that they do
not do it.

Magistrate Stirike: I can only speak of the
area in which I operate.

Mrz. Aiken: I come from a rural area; they
lock them up every chance they get and
there is nobody around to bail them out. This
is where the importance of direction comes in
that they shall release them.

Magistrate Strike: I think what you mean
is that it would be an advantage to the police
too if they were given authority under the
Summary Convictions Act as well as the fed-
eral penal statutes. The only authority they
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have now is a provincial penal statute under
the Summary Convictions Act.

Mr. Siafford: But the magistrate certainly
has the necessary power under the Criminal
Code.

Magistrate Strikze: Oh yes, of course the
magistrate can do this.

Mr. Stafford: The point I was getting at a
few minutes ago is that the power is so broad
under the Criminal Code today that a person
can get out on a capital murder charge on his
own recognizance if the judge having juris-
diction wanted to do that.

Magisirate Strike: That is right.

Mr. Stafford: Could you tell me how many
charges were laid in the City of Ottawa dur-
ing the last full year?

Magisiraie Sirike: What kind of charges do
you mean?

Mr. Stafford: The information I want is the
percentage of people, as Mr. Whelan might
say, that skip bail or do not show up on their
own recognizance?

Magistrate Strike: I would say that the
percentage is very small. T am speaking off
the top of my head now but I would say, in
the last year, not more than 10, and that is
out of thousands of cases.

Mr. Stafford: Might I say, Mr. Strike, out
of many thousands of cases?

Magistrate Sirike: Oh yes, many thousands
of cases; we would have 60,000 or 70,000.

Mr. Stafford: And out of 60,00 or 70,000
cases...

Magistrate Strike: Yes, but it is not fair to
say that, because of that 60,000 or 70,000 you
have 45,000 or 50,000 minor traffic offences.

Mr. Stafford: That is right: making an
improper left turn, and all such things as
that.

Magisirate Strike: Yes.

Mr. Stafford: But it is still a charge. The
point I am getting at is this: Do you feel that
payment of $50 or even $100 bail, whether
the accused pays it or seomeone else, is a
guarantee that he will show up?

Magistrate Strike: No. In my opinion, the
only thing that is required in these cases is
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proper identification, and we have so

instructed.
Mr, Stafford: That is right.

Magistrate Sirike: The older I get, and I do
not suppose I will be sitting much longer, I
am strongly coming to the view that eventu-
ally it will be a question of bail or no bail.

Mr. Stafford: But to get right to the point,
if a man is not going to show up the $50 bail
he files with the justice of the peace is not
going to make much difference, is it?

Magisirate Sirike: No. Actually that is only
an aid to quick identification. If a fellow
pays the $50 the chances are that he is Joe
Smith if he said he was Joe Smith.

Mr. Stafford: But it also means that every
year they keep many many people in jail a
long time because they do not have the $50.

Magistrate Sirike: I cannot say that that
happens.

Mr. Stafford: I have just one final question.
When certain people talk about bail why do
they say that within the course of the next
few years they are going to try and clean
this up? As far as uniformity and adminis-
tration is concerned, why can not the magis-
trates, the crown attorneys and everyone else
concerned be all brought together to remedy
this situation. Let us do this tomorrow and
not in the next few years.

Magisirate Sirike: That is a good idea.

Mr. Stafford: I have been hearing this ever
since I have been in criminal law in Ontario,
since 1954, and it is always “within the next
few years”. That is all I have to say.

Mr. Whelan: On a point of order, Mr.
Chairman. I never suggested that these peo-
ple would ever skip bail. I am a strong
believer in the rights of the poor man as well
as the rich man, and I am a strong believer
in the last statement that Mr. Stafford made.
I do not know why he suggested that I would
suggest that these people were skipping bail
at any time.

The Vice-Chairman: You can take it up
with him after.

Mr. Whelan: I just want to make the
record straight.

The Vice-Chairman: I recognize Mr.
Tolmie.
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Mr. Tolmie: Just to get back to the subject,
Magistrate Strike, you mentioned that you
have available in your area some very
competent justices of the peace.

Magisirate Strike: Yes.

Mr. Tolmie: I think the problem in smaller
centres, as has been mentioned, is the fact
that there might be one justice of the peace
who might not be available, particularly on a
weekend. You also mention the fact that
police officers, within a certain scope, are
able to grant bail. Now I would like to know
the difference in their power as far as grant-
ing bail is concerned, as opposed to that of
justices of the peace and what you would
recommend to improve the situation?

Magistrate Strike: The justice of the peace
has the same power as the magistrate to
grant bail; the police officer has only power
to grant bail on a provincial penal statute,
which would come under the Summary Con-
victions Act.

Mr. Tolmie: Thank you. You also men-
tioned in your evidence that generally speak-
ing they were rather reluctant to grant bail.

Magistrate Strike: The police officers?
Mr., Tolmie: Yes.

Magistrate Strike: I do not know why and
I have never known why. They just do not
seem to want to get mixed up in it, and I do
not know why that is so.

Mr. Tolmie: Would you think it would be
wise to give some directive to police officers
that would enable them to assume this
responsibility?

e (11:50 a.m.)

Magistrate Strike: If it is possible. Before
we had our present system set up, when I
used to have the telephone beside my bed in
the early days, it worked perhaps somewhat
better than it does now. They would call up
and ask for advice. I would ask if they have
proper identification. They would say they had
and would ask about bail. I would say that I
was satisfied. Or in those days we would set
bail of $25, $50 or something of the kind, and
it would be paid right there, and the police
would accept the responsibility because they
had this assurance from me. I hope that
system is long gone. I would hate to have it
return.

Mr. Pugh: I take it, sir, you went on strike!
Magistrate Strike: I did.
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Mr. Tolmie: I have one last question. As
far as bail is concerned, do you think it
would be feasible to increase the jurisdiction
of the police in the federal statutes?

Magisirate Sirike: I do not see any reason
why it should not be done and I do not see
any reason why the police cannot very well
accept the responsibility. They are actually
in the best position to establish the identity
that we speak of.

Mr. Tolmie: Thank you.

The Vice-Chairman: Mr. Pugh, you are
next.

Mr. Pugh: Sir, I would like to get back to
this Bill. I gathered from your remarks that
Rill C-4 might well be termed limiting to your
present powers.

Magisirate Sirike: Anything that is said to
codify limits, and the way the Criminal Code
is worded at the mecment, if it is necessary to
amend it, it could very easily be amended. As
I mentioned before, if you are going to have
a bill which sets out bail, then you should
put everything in it. You would have to have
quite a long bill. There are so many things
that are not in here, as Mr. Bull mentioned,
that would have to be in unless you merely
wanted to amend the Criminal Code.

Mr. Pugh: But Bill C-4 would almost pro-
duce a limiting factor on those powers which
you now have and which are held generally?

Magistrate Strike: I would say so, yes.

Mz. Pugh: We heard a lot from Mr.
Stafford about the fact that something should
be done—and you also mentioned this—in
regard to uniformity, and I gathered from
your remarks that if this were codified it
might put a restriction. ..

Magistraie Strike: Once you start to limit
diseretion it presents quite a problem. Up to
a point you have to depend on the person
who exercises the discretion to exercise it
reasonably, and the human element is always
there. This is the thing that causes the
trouble.

Mr. Pugh: So that uniformity should actu-
ally not come about by codification but by a
closer contact with all magistrates. . .

Magistrate Strike: That is right.

Mr. Pugh: Within the jurisdiction; I do not
mean within the magistrate’s jurisdiction but,
for instance, in Ontario, British Columbia or
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Alberta, or wherever you happen to be. I am
speaking of uniformity as to the people you
keep in jail, whether bail should be set at
$100 or whether you should keep them in the
jug and let them cool off all down the line.
However, you do not really think that
codification is the answer to that?

Magistrate Sirike: I do not think codifica-
tion is the answer. I think it is too difficult to
codify. When people are administering some-
thing over which they have some jurisdic-
tion, then you have to depend on those peo-
ple to do it properly. There is no reason why
they cannot be given some direction but
when you start to codify there is a tendency
to limit.

Mr. Pugh: Mr. Aiken is not here at the
moment but he brought up a rather gocd
point when he sort of stressed the fact that
bail should or must be granted. Perhaps we
could start with the fact that a man must
have bail and stress that point and do it in
words.

Magistrate Sirike: Instead of just paying in
accordance with the Criminal Code, he is
entitled to it?

Mr. Pugh: Yes. What do you think about
that as a first consideration?

Magistrate Sivike: It is there now.

Mr. Pugh: That is right, but it is the actual
wording I am concerned about. Not that it be
mandatory that everyone should have bail
but that it be stressed as a prerequisite that
it must be examined in the light that he is
entitled to bail. This is of first consideration.
Do you think there is any wording that could
be used...

Magistrate Strike: I do not know that it is
going to improve the situation but it certain-
ly would do no harm.

Mr. Pugh: In other words, you feel that
setting it out by way of a bill or by amend-
ments to the existing law, or something of
that nature, and possibly if we go back once
again to the jurisdiction—and I am speaking
of provincial jurisdiction—of magistrates that
it is a matter of meeting together and saying,
“We have to take this attitude, let us start
talking along the lines that every person
should have bail if at all possible.”

Magisirate Strike: We can get together and
decide that we are going to do a certain thing
but sometimes when you get a group of mag-
istrates together, which is the case in our
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regional meetings, there can certainly be
quite a divergence of ideas because in their
particular area they may have a problem I
do not have or I may have a problem they do
not have, and what on the face of it might
lock like a bit of injustice in their area may
be caused by certain conditions that exist in
their area.

Mr. Pugh: It might well be, for instance,
that in a town along the border they have to
be a little harsher because there probably
have been incidents. . .

Magistirate Strike: I have no doubt that in
certain jurisdictions there are a great many
warrants of commitment waiting in the
offices for people who did not come back.
This occurs in minor offences and that is
always so.

Mr. Pugh: I have two further points. One
thing I want to stress is the fact that I come
from a small town in British Columbia and I
know that the magistrates are readily availa-
ble and that no one stays in the cooler overly
long. There is rarely a case that does not
come up snap, bang, right off the bat. If it
occurs on a weekend that is a different thing,
of course, because they do not have hearings
on Sundays but the magistrates are there on
Saturdays.

Magisirate Stirike: We have remand courts
on Saturdays and we have an extra legal
remand court on Sundays to get rid of our
social problems, the drunks and vags that we
get in on Sundays as well as Saturdays.

Mr. Pugh:
heard?

And the cases are actually

Magistrate Strike: Oh, yes, we get rid of
them. We now have a situation in Ontario in
the matter of bail where perhaps we will
come to the point that Mr. Stafford men-
tioned faster. This question of legal aid is
really making a tremendous difference in the
matter of bail. In Ottawa we have been
lucky in that we have had voluntary legal
aid for the last four or five years and there-
fore it has not changed too much, but every-
one who now comes into our courts has coun-
sel and every counsel is asking for bail and
continues to ask for it. Every time there is an
adjournment they continually ask to have it
reduced or to have something done about it
and it is before us constantly. I think you are
going to see a tremendous change in these
areas—and I would not like to have Mr.
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Stafford repeat what I say—in the next few
years.

Mr. Pugh: I only have one further point,
Mr. Chairman. I do not want to belabour this
but you did go into it very well, and in a
manner which I thought resonable, the mat-
ter of the first person the man appears before
having to be highly qualified.

Magistrate Strike: Yes.

Mr, Pugh: I was just wondering about this
in regard to bail. You said that anyone who
hears a bail application or grants bail has to
have a certain knowledge of the man’s record
and that that bars him from future participa-
tion in the case in any way, shape or form.
You mentioned it might work a hardship in
smaller places where there are not too many
magistrates. Suppose a man appears before
you on an actual charge and bail has been
turned down. You would sort of be fixed
with the idea that this man has had his bail
turned down and you would obviously know
that it has been turned down for certain
reasons.

Magisirate Strike: I know another thing as
well, that a great deal is done on this matter
of identification because, you see, he has
been before the J.P. within the last 10 hours.
He then comes before me and by this time
the man’s record has been made available.
This does not apply in the more minor cases,
it only applies. ..

Mr. Pugh: That is what I mean, it applies
in the more serious ones.

Magistrate Strike: ...in a serious case
where a chap is charged with armed robbery,
which is a very serious offence. The chances
are that the J.P. is not going to set bail right
off the bat, he is going to wait and he will
then have a chance to talk to crown counsel
and counsel for the accused, and if they
cannot agree on something so far as the
Queen’s counsel is concerned then it will
come before a magistrate and there will be a
full-scale hearing. As I say, when we do that
we become disqualified.

e (12:00 noon)

Mr. Pugh: Yes. I feel reasonably happy
about the present system on bail. Woud you
say that it is because of the more serious
cases that this Bill is before us and we are
here talking about bail in this way? I am
talking of those cases where a man has not
been able to obtain the required amount of
money, or sureties, and he is not out on bail;
and he is kept in and goes through the vari-
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ous remands until the defence is completed
and they are ready to go on. This is really
what we are concerned about in this Bill, not
the minor cases. In the more serious cases
there is less chance of a man getting out
because of a prior record, or whatever it may
happen to be.

Magistrate Strike: I would agree that that
is so. One of the other difficulties we have is
that the greater the criminal the better
chance he has of getting out, because he may
have a syndicate behind him. That is the
reason, as I say, that the older I become the
more I come to regard it as a matter of either
bail or no bail. If from his record, you
arrive at the conclusion that a man is a
criminal and that apparently his chances are
that he is not going to change much, then the
solution might be to have no bail at all. One
gives bail to people who are entitled to bail
because actually they have just been charged
with an offence, but the real criminal type
who, no matter what bail you set, will raise
it, is the fellow who belongs to the...

Mr. Pugh: If no bail was the issue it really
would not require a bill such as this. It
would be done by an amendment to the
existing law?

Magistrate Strike: That is right; and I do
not think that will ever happen. As I say, it
is just a conclusion that, the older I grow, the
more I come around to. That may eventually
be the end of it.

Mr. Pugh: I think I have covered all my
questions, sir. Thank you.

Mr. Stafford: May I ask a supplementary
on what Mr. Pugh quoted me on? Perhaps I
did not make myself quite clear. Would you
agree, as it stands now, that the discretion of
the judge having jurisdiction wunder the
Criminal Code is so broad that even a person
charged with capital murder could be let out
on his own recognizance?

Magistrate Strike: Yes; I would say so.

Mr. Stafford: Therefore, there is nothing
more that we can do here to make bail more
lenient than as it already exists?

Magistrate Strike: That is right.

Mr. Stafford: Because the administration of
justice is in the hands of the provinces there
is nothing that this Committee, or even the
Parliament of Canada, can do except recom-
mend; is that correct?
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Magistrate Strike: That could be so.

Mr. Stafford: In view of the answers to
those two questions the whole fault lies with-
in the administration and is totally under
provincial jurisdiction?

Magistrate Strike: As Mr. Bull himself
said, the whole thing depends on people like
crown attorneys and magistrates and justices
of the peace. If the discretion is there it is
they who have to exercise it, and that pre-
sents a problem.

Mr. Stafford: Because it is a matter of
provincial jurisdiction, which is out of our
hands completely, and since this Bill makes
the conditions for bail even worse than those
in the existing Criminal Code—and since
they are already lenient—it is for the prov-
inces to get these people together to set out
rules.

Mr. Gilbert: Mr. Chairman, I would like to
tone down the exaggeration contained in the
question that Mr. Stafford asked. Does Mr.
Strike know of any person charged with
capital murder who has been let out on his
own recognizance?

Magistrate Strike: No, never.

Mr. Stafford: I did not
happened.

say it had

Magisirate Strike: It is possible, but it has
never been done.

Mr. Gilbert: No. That clarifies that point.
Let us talk about summonses now. I am told
that there is quite a contrast in the issuing of
a summons in England as compared with
Canada. In fact, reports indicate that 35 per
cent of persons charged with offences—and I
am talking about non-indictable offences—
are brought to court by the summons,
whereas in Toronto the figure is only 8 per
cent. Could we have a more widespread use
of the summons in Canada?

Macistrate Stirike: Yes; I would say that.
Although Mr. Stafford does not approve of it,
it is improving. In the last year I have not-
iced that a great many more summonses are
being issued than there were before. It is a
matter of Crown counsel coming around to
that view, too. They are instructing their
police departments and the police depart-
ments are issuing summonses instead of war-
rants. However, that is a matter that is not in
the hands of magistrates or judges. It rests in
the hands, if you will, of Crown counsel and
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Crown attorneys who give advice to police
departments.

Mr. Gilbert: At the moment you have the
accused appearing before a justice of the
peace.. .

Magistrate Strike: It is his discretion
whether a summons or a warrant is issued;
but in the case of an indictable offence if a
justice of the peace is well qualified he will
get in touch with the Crown counsel, or the
Crown attorney.

Mr. Gilbert: With the exception of
impaired driving cases, as Mr. Stafford point-
ed out, the majority are released on a nom-
inal bail of $50 or $100. However, I notice in
a report I have in front of me that for

Forgery and uttering. In England, 44 per
cent of all persons charged. ..

are charged by way of summons; whereas in
Toronto,

not one person out of 123 prosecuted in
Toronto for forgery and uttering was
summoned.

That is on forgery and uttering. On inde-
cent exposure, in England, 59 per cent, and in
Toronto only 3 per cent.

Magistrate Sirike: You will find a larger
percentage in this area. I have noticed that
quite a number of recent cases of indecent
exposure were handled by way of the
summons.

The difficulty in forgery and uttering is
that we find they are being done in this area
by roving bands. They come into an area and
have all the equipment to commit the for-
gery. They have cheque-writing machines.
Somebody steals a firm’s cheques, and they
have the cheque-writing machine. They move
from place to place. In a case like that a
summons is probably not the answer.

Mr. Gilbert: I think you are right.

Magistirate Sirike: That

problem.
Mr. Gilbert: Yes.

presents a

Magistrate Sirike: I have discovered over
the last number of years that in this area the
forging and uttering are done by gangs
which take over the area for a while. That
presents a problem. In the case of an ordi-
nary forgery, where a person employed by a
company forges the signature of somebody in
that same company, I do not see why a
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summons could not be issued. But it has not
been our experience that that is the type of
case we are getting.

Mr. Gilberi: On criminal negligence—and
we have had quite a few of those...

Magistrate Strike: You will find that in
many criminal negligence cases they are
arrested on the spot.

Mr. Gilbert: It says that 93 per cent in
England were by way of summons, and that
not a single person was summoned out of 48
persons charged in Toronto in 1961.

Mr. Stafford: Do you mean in cases of
criminal negligence or the ordinary?

Mr. Gilbert: There is a distinction, as you
know, in criminal negligence.

Mr. Stafford: Yes, I know; but there is a
section under the Code on criminal negli-
gence. Is that what you are talking about?

Mr. Gilbert: Yes; you are right. As he
points out, there is a distinction in England,
in this criminal negligence section; and as
you know we have had changes here.

All I am saying is that there is more wide-
spread use of the summons in England than
there is here.

Magistrate Sirike: That is true.

Mr. Gilbert: If we were to give the J.P’s
the power to summon rather than...

Magisirate Strike: They have it.

Mr. Gilberi: They have it but they do not
exercise it.

Magisirate Strike: They do not exercise it
because when a J.P. gets the more serious
type of offence. ..

Mr. Gilbert: He seeks direction from the
Crown?

Magistrate Strike: He gets direction from
the Crown counsel. They are actually
instructed, in the more serious cases, to get
direction from Crown counsel.

Mr. Gilbert: What are your views on the
matter question of security in advance? In
England they do not demand security; they
do not demand the $100, or $200 or $500; all
they ask for is the surety rather than the
advancing of the security.

Magisirate Strike: Personally I prefer
sureties as a means of getting a person back
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for his frial if there is any danger that he
will not come. I prefer to have two people
who are interested in seeing that he gets
back. It costs them money if he does not. I
prefer surety to cash bail. With cash bail a
fellow can skip.

Mr. Gilbert: But the trend, you know, in
Ontario—and I am speaking only of Toron-
to—is more the demand for security in
advance than surety.

(12.10 p.m.)

Magistrate Strike: That is true, and I sup-
pose one of the reasons is that it is simpler.
It does not create the problems that the other
does. Sometimes it is difficult for the person
to get the sureties, too. But, as I say, I prefer
sureties either with or without security.

Mr. Gilbert: Perhaps I could ask you one
more question. At the moment you say that
our law or in the determination of bail is on
a discretionary basis, with that discretion
invested in the magistrate with the hope that
he exercises it judicially. Sometimes it is not
so exercised because of the direction given
by Crown counsel, the magistrate looks
down at Crown Counsel and asks: “Well,
what is the bail?” and the Crown Counsel
usually says: “$1,000 property or $500 cash,”
without going into the facts of the back-
ground of the accused.

Magistrate Sirike: That no longer happens.
You will find that the legal aid man for the
day now goes into it thoroughly. That has
been done in our area for some years. It is
voluntary legal aid we have because of our
own system. I have always insisted that the
Crown just do not say to me that is is so
much money. If the Crown says to me that it
is so much money I ask why. Then we go
into the matter of detail.

Mr. Gilbert: It may be because of the
volume of cases in Toronto...

Magistrate Strike: It could be.

Mr. Gilbert: ...that they have to do them
very quickly. I would ask you to direct your
attention to clause 3(a), because the general
feeling is that the law as it now stands, is
wider than the provisions of this Bill. That
subclause reads:

place the person in the custody of a
designated person or organization agree-
ing to supervise him;

Is that very often done?
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Magistrate Sirike: I have done it frequent-
ly in the cases of younger people brought
before the court. I will say: “Are you people
prepared to be responsible for this young
man?”’ and we see that he is placed in his
own recognizance under those circumstances.
So long as somebody is going to be responsi-
ble, then, as a rule, we are satisfied.

Mr. Gilbert: This would be a little wider
than the practice at the moment?

Magistrate Sirike: I do not. ..

Mr. Gilbert: Let us look at subclause (b)
which reads:
place restrictions on the travel, associa-
tion, or place of abode of the person
during the period of release;

Magisirate Strike: One of the difficulties I
see about that one is that of enforcement. I
will check on it.

Mr. Gilbert: Yes.
Magistrate Strike: It is difficult, on (b).

Mr. Gilbert: We will examine subclause (c),
then:

require the execution of an appearance
bond in a specified amount and the
deposit in the registry of the court, in
cash or other security as directed, of a
sum not to exceed 10 per centum of the
amount of the bond. ..

That is not done at the mcement.

Magistrate Strike: That is not done at the
moment. I can see some merit in that. That
could be done now as a matter of discretion,
I would say.

Mr. Gilbert: Yes; I think you are right on
that. Then subclause (d) says:
require the execution of a bail bond with
sufficient solvent sureties, or the deposit
of cash in lieu thereof;. ..

Magistrate Sirike: That is done, yes.

Mr. Gilbert: Paragraph (e) is rather a gen-
eral one, which reads:
impose any other condition deemed rea-
sonably necessary. ..

Therefore, there may be a few provisions in
this Bill. . .

Magistrate Sirike: May I say that there is
contained in clause 4—this has nothing to do
with bail—something that is done now, is
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done in some cases quite illegally, and which
we would like to be able to do. I think there
are a couple of decisions which say that we
can date back, and there are other decisions
to the effect that we cannot. It would be
interesting to be able to say that we can
—that everybody does it. If a person has
been in custody, for two weeks and comes up
on a minor charge of shoplifting, or some-
thing of that nature, you say, “Well, you
have been in long enough now. We sentence
you to the time spent in jail.” That is done
now. It is illegal, but it is done.

Mr. Gilberi: I think that that should be
made legal.

Magisirate Sirike: I think it should be
made legal. T believe there exist two - deci-
sions that say it is legal and two or three
that say it is not. It would be interesting to
have it made legal.

Mr. Gilbert: Thank you very much, Mr.
Strike.

The Vice-Chairman: Mr. Mather is next.

Mr. Mather: Mr. Chairman, as you know, I
am not a member of this Committee, but I
am the author of the Bill before you. I would
appreciate a moment or two to discuss a
question that I would like to ask.

May 1 say, very briefly, that I was
encouraged to bring this Bill forward for two
reasons. The first is, that in the United States
last year very similar legislation was enacted,
and the President, in signing it, said that the
whole intent was to put the emphasis on the
character of the accused rather than on his
property or money in regard to what type of
bail he got, or whether he had to put up bail
at all.

The second thing that encouraged me was
the study made by Professor Friedland of
Toronto, in which he found that some 40 per
cent of the accused appearing before the
courts in Toronto were unable to raise the
bail that had been set for them. He also
agreed with the idea that more attention
should be paid to the character of the
accused and the likelihood of his turning up,
than to the money he might have.

I also want to say that so far as I can see
there is nothing in the Bill that I propose
that would take away from the existing
legislation, or limit magistrates in deciding
the question of bail in these cases. Before I
ask my question I want to emphasize that my
whole idea in bringing this Bill to the House
and getting it through the Committee waslto
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direct attention to what seems to me a neg-
lected area of justice administration.

I certainly do not think that my Bill is the
best possible proposal, but my question is:
Would the witness agree that it is perhaps
timely for this Committee to study this type
of proposed legislation, particularly when, as
I understand it, the Department of Justice is
working on omnibus legislation, to be pre-
sented to the House later this session, which
would, for the first time in many years, make
amendments to the Criminal Code in differ-
ent areas? Would it not be a timely thing for
your Committee possibly to make some
recommendation to the Justice Department
on this subject?

Magistraie Strike: I certainly agree that
the recommendations would be very timely,
Mr. Mather; and I am also of the opinion
that it should be stressed that bail should be
a matter of character rather than of money.

In my own career I have considered it in
that way—that bail is a matter of character.
What you are interested in is having a man
back for his trial, and also in being reasona-
bly sure that while he is out he is not going
to commit another offence. Taking that into
consideration, the whole thing in my mind
has always Leen the matter of his charac-
ter—is he coming back. These other matters
have to be considered, but it certainly would
be timely, as you say.

This other omnibus bill which is to come
before the House is very important, too, and
that point should also be stressed in it, so
that it can be brought to the attention of we
people who take so long to act.

Mr. Mather: I have one other question, Mr.
Chairman. Did I correctly understand the
witness to say that he saw merit in clause 4
of the proposed legislation, which reads:

Any time spent in custody at the pris-
on, penitentiary, reformatory or jail
previous to the pronouncing of the sen-
tence shall be credited to any person con-
victed of an offence.

Magisirate Strike: What I was suggesting
was that we make legal something that we
do now. I would not want it in those words,
because, for example, I had a man before me
the other day who already had been in cus-
tody for some considerable time on another
sentence in another court. I had no intention
of giving him the amount of the time that he
was in jail and had been in jail, in any
event. It would make it possible for me to do
legally what I now do illegally.
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Mr, Mather: I can understand that.

. Magistrate Sirike: There has been some
discussion, or argument, about whether it is
legal or not.

Mr. Mszther: You approve the principle. ..

Magistrate Sirike: I approve of it in princi-
ple, that the person should be given credit
for the time he has spent in jail. My own
rule of thumb used to be that a person who
had been in custody prior to sentence should
be given credit for double the amount of the
time so spent. I have always thought that a
person awaiting trial suffers a little more
tension than after the sentence. The rule of
thumb used to be if he was in custody for,
say a menth before sentence, to consider that
as two months. Therefore, if we were going
to sentence him to a year he would get 10
months.

Mr. Mather: Thank you, sir. Those are all
my questions.

Magistrate Strike: That was the system
that I used to adopt.

® (12:20 p.m.)

Mr. Woolliams: I shall be brief because
most of my questions have been answered. I
presume that the lawyers around here have
always wanted, sir, to cross-examine a mag-
istrate. I know this is your job but I have
some ideas about it. I think one thing we
have cleared up. I want to congratulate you
for bringing the Bill in, legally clear it up.
The law is all right. I do not think there is
too much wrong with the law. I agree with
you. But I think in administering the law
there have been difficulties. I like the idea of
summons. I think that the problem does not
lie with the magistrate or even the Crown
prosecutor. I think in a city like Toronto
or Vancouver or Montreal or even Calgary,
where I come from, the big trouble is that
the police find it much easier to incarcerate a
fellow to be able to administer their jobs
than to issue a summons, and sometimes are
able to get certain statements from him while
he is incarcerated so that they can get a
conviction.

I think these are practical things. But I
think some of the problems that we should
look at are these: that the magistrates are too
over-worked in most major cities; secondly,
when you compare the amount of work they
do in the administration of justice in the
criminal field, they are underpaid when you
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take into consideration the salaries paid coun-
ty and district court and supreme court
judges. I think those are some of the things
that must be looked at. After all, the bail, the
granting of bail—I agree with everybody
here and I agree with you, sir—is a matter of
discretion. The law is all right, but if the
discretion is not exercised properly, and how
can it be exercised properly—I am going to
ask you that question—if magistrates are
rushed to such a position that they are decid-
ing 200 cases sometimes in a morning? At
least two magistrates I know have to do that
type of work, so how can they possibly give
the time when they are asked to do that
amount of work? They are the most over-
worked judges on the Bench and my sympa-
thy is all with them. I have not always said
that when I am before them but basically
down deep my sympathy is with the magis-
trates because they are over-worked and
they are rushed. I think this is some of the
problem. What do you think of that?

Magistrate Sirike: I agree with everything
you said, sir, especially about the salary.

Mr. Woolliams: I think that is really why
you brought the Bill in; you thought there
was something wrong with the law as a
layman. The law is good but the fact is the
people that are applying the law—it is not
always their fault—are not using the kind of
discretion necessary that the law provides. It
has become a rule of the people and not a
rule of the law and when you run into that
you always get abuse.

Mr. Mather: Mr. Chairman, may I just say
that I am not a lawyer but I have great
sympathy for the lawyers.

Mr. Stafford: You include the magistrates.

Mr. Mather: Well, that
considered.

was already

The Vice-Chairman: Are there any further
questions?

Mr. McQuaid: Magistrate Strike, I have
just one question. I am surprised, actually, at
your suggestion that the jurisdiction of the
police in granting bail should be extended. I
believe you said that, did you not?

Magistrate Sirike: Only in summary con-
victions matters and some penal statutes, fed-
eral as well as provincial. I do not want to
have it increased in anything like an indicta-~
ble offence or anything of the kind but just
in minor types of offences.
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Mr. McQuaid: Let us take, for example, the
case of a man picked up for impaired driv-
ing. I would judge from what is said here
today that the practice with respect to
impaired driving varies very greatly across
this country. In the province that I come
from, instructions have gone out from the
attorney general’s department that every
man picked up for impaired driving is to be
arrested, and every man who is picked up
for impaired driving is immediately arrested
by the police. This means that that man the
next morning has to arrange bail. In this
matter of bail, my experience has been that
you run up against a certain amount of
resistance from the police; the police are
inclined to not let him out on bail.

Magistrate Sirike: They cannot grant bail
on impaired driving. Actually, that is an
indictable offence that may be tried sum-
marily at the election of the Crown counsel,
so the police are not permitted to grant bail
on their own. That is the reason that we
have to have these JPs on duty until at least
12 o’clock at night.

Mr. McQuaid: But you would suggest that
in cases where the police now have the dis-
cretion to grant bail this should be enlarged.

Magistrate Strike: They could enlarge it to
some federal statutes.

Mr. McQuaid: I see. Did I understand you
to say, sir, that in Ontario there is a law
which says that all JPs must be trained
before they can be. ..

Magistrate Strike: No, no. Under the Jus:
tices of the Peace Act, it says they may not
act in any judicial capacity—this is para-
phrasing it—unless they are instructed by
the magistrates having jurisdiction over
them.

Mr. McQuaid: Is it the practice of the
magistrate to make sure that he is trained to
some extent before he extends that power to
him?

Magistrate Strike: That is our responsibili-
ty. Before a JP is appointed, we must train
him. He must go before a county judge and
be questioned by the county judge as to his
qualifications.

Mr. McQuaid: I would take it, then, that
every justice of the peace acting in Ontario
today in the matter of bail has been trained
to some extent.
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Magistrate Sirike: Otherwise he is not
authorized to act. When 1 say this in the
matter of training, I can only give the exam-
ple of my own area because I know this: that
no justice of the peace can grant bail unless
the magistrate 'in that area has authorized
him to do it or authorized him to exercise a
judicial function.

Mr. McQuaid: But that is a provincial
statute which applies all over the Province of
Ontario.

Magistrate Strike: That is in the Justices of
the Peace Act.

Mr. McQuaid: It is applicable all over the
Province of Ontario.

Magistrate Sirike: That is right. That is in
the Justices of the Peace Act. I have to
authorize in writing—I authorize all my JPs
in writing—as to what they may do
judicially.

Mr. McQuaid: I think if every province
would pass a provincial statute of that kind
we might get around much of the difficulty
that we are experiencing now so far as bail
is concerned. I think it is the general consen-
sus here this morning that the provisions
with respect to bail are adequate enough, but
as somebody has already said, it is the
administration of the bail, administration of
the law, that we are having difficulty with. I
feel that faulty administration, particularly
in my area, is due to the fact that JPs are
fixing bail who do not know the first thing
about it and unfortunately they are
influenced a great deal by the police. The
police say to the JP: “This man should not be
let out unless he puts up $100 cash bail; we
will not accept anything else.” And the JP
follows these instructions.

Mr. Stafford: I have one more question,
further to Mr. McQuaid’s question and your
answer that police officers possibly should be
given the right to set bail or that that privi-
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lege should be extended. In reality that dis-
cretion exists with police officers today
because instead of arresting the accused they
merely have to summons them.

Magisirate Strike: That is right.

Mr, Stafford: So, it is exactly the same
thing. Just one other point about clause 4 of
this Bill. Since every magistrate that I have
ever seen takes clause 4 into consideration, in
reality it would make the penalty of the
accused or his record look even greater,
would it not, on the face of it, than it does
now?

Magisirate Strike: You mean it would look
like a longer term?

Mr. Stafford: Yes, it would make it look
worse: for the accused. Then going on to
clause 3, subclause (¢) on page 2 of the Bill,
those terms used which Mr. Gilbert just read
“appearance bond...in the registry of the
court” are not defined in either this Bill or
the Criminal Code; so that would be another
amendment necessary.

Magistrate Strike: I would say so. The way
bail is handled now in our court is that it is
placed through a separate bail bank account;
it is just a bank account for bail, and nothing
else.

The Vice-Chairman: Well, gentlemen, if
there are no further questions, I shall ex-
press the appreciation of this Committee to
our distinguished witness for having taken of
his valuable time and having consented to
appear before this Committee to let us profit
from his vast experience on the Bench. It
was very interesting and useful and certain
to be taken into consideration. We are very
grateful to you, sir.

Magistrate Strike: Thank you.

The Vice-Chairman: This Committee will
now adjourn until Thursday, November 16.
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MINUTES OF PROCEEDINGS

THURSDAY, November 16, 1967.
(9)

The Standing Committee on Justice and Legal Affairs met at 11.15 a.m.
this day, with the Chairman, Mr. Cameron (High Park), presiding.

Members present: Messrs. Aiken, Cameron (High Park), Cantin, Forest,
Gilbert, MacEwan, McQuaid, Stafford, Tolmie, Wahn, Whelan, and Mr.
Woolliams (12).

Also present: Mr. Mather, M.P.
In attendance: Professor M. L. Friedland.

The Committee resumed its consideration of the subject-matter of Bill C-4
(An Act concerning reform of the bail system).

The Chairman introduced the witness, Professor Martin L. Friedland,
Associate Professor, Faculty of Law, University of Toronto.

Professor Friedland addressed the Committee, stating his views and certain
of his own recommendations in connection with the subject-matter of Bill C-4.
The witness was questioned for the balance of the meeting.

The Chairman thanked Professor Friedland for his appearance and for
sharing his knowledge of the subject with the Members of the Committee.

The Chairman announced that the Committee will be considering the
subject-matter of Bill C-96 (An Act respecting observation and treatment of
drug addicts), during the next two meetings. On Tuesday, November 21, 1967,
the witness will be Dr. Gregory Fraser (Clinic Director—Out Patient), Alcohol
and Drug Addiction Research Foundation, Toronto, Ontario. On Thursday,
November 23, 1967, the witness will be Dr. J. Naiman, Psychiatrist, Jewish
General Hospital, Montreal, Quebec.

On a motion by Mr. Stafford, seconded by Mr. Gilbert,

Resolved,—That reasonable living and travelling expenses be paid to Dr.
Gregory Fraser and Dr. J. Naiman, who have been called to appear before this
Committee in the matter of Bill C-96, on November 21, 1967, and November 23,
1967, respectively.

The Committee adjourned at 1.00 p.m., until Tuesday, November 21, 1967
at 11.00 a.m.

Hugh R. Stewart,
Clerk of the Committee.
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Thursday, November 16, 1967

e (11:15 a.m.)

The Chairman: Good morning, gentlemen.
We have a quorum. The Committee will con-
tinue consideration of the subject matter of
Bill C-4, an Act concerning reform of the
bail system.

I would now like to introduce to you
Professor M. L. Friedland, Associate Profes-
sor, Faculty of Law, University of Toronto.
He is the author of a book entitled Detection
Before Trial. Without any further remarks
on my part, Professor Friedland, the Com-
mittee is now ready to hear you discuss the
matter.

Professor M. L. Friedland (Associate Profes-
sor, Faculty of Law, University of Toronto):
Thank you for inviting me to attend the
hearing. Perhaps it would be helpful if I
make a few general observations to start
with and leave to questions the details con-
cerning the bail system.

Mr. Chairman, the principle of Bill C-4, is
very sound. It strikes at the heart of the bail
problem in Canada, which is the practice of
requiring security in advance. However, Mr.
Chairman, there are in the Bill a number of
deficiencies which require attention, and lat-
er, if you wish, I can draw to your attention
some of the matters which interest me.

The Chairman: It is the subject matter of
the Bill about which we are most concerned.
The form of the Bill is one thing, the subject
matter is another.

Professor Friedland: Mr. Chairman, there
are a number of other very important areas
concerning detention before trial, such as the
use of the summons, and release before the
first court appearance, which should be tack-
led by the legislature at the same time that
they are considering Mr. Mather’s Bill.

My general conclusion, Mr. Chairman, is
that the Bill should be thoroughly re-worked,
and, along with other changes in our pre-tri-
al procedures, should be integrated into the
Criminal Code. I can, if you wish, expand on
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any of those points, and at some time or
other I could illustrate the other changes that
should be introduced into the Criminal Code
as part of a thorough-going revision of this
area.

The Chairman: The Committee would like
to hear, generally, your views on the abuses
of the present bail system and your sugges-
tions about how it might be improved. After
you have so expressed your views the mem-
bers of the Committee will take over and ask
questions.

Mr. Woolliams: Mr. Chairman, I think
your suggestion is excellent, but there is one
question I would like to ask, which I think is
in the minds of the members. Our witness is
an experienced and educated man. I would
like to ask him this question which was so
ably put by my good friend here at our last
meeting: In any of the problems that arise in
reference to bail, or long detention, or the
inability of people to get bail, is it the law or
the administration of the Code itself that is
wrong? I will put it shortly: That the law
itself is good in the Code, because you have
discretion in common law and the interpreta-
tion of the section, but that it is the adminis-
tration that is wrong. For example, the police
can issue summonses; they do not have to
arrest you; you can apply for bail on any one
of the summary charges or on an indictable
offence prior to any trial. The law is there,
and a magistrate can let any accused out
on his own recognizance under any Act he
wants, as was brought out by my friend at
our last sitting. Would you agree that it is
not so much the law but the administration
that needs to be reformed?

Professor Friedland: I think both the law
and the administration require a change.

Mr. Woolliams: Could you tell us what is
wrong with the law, then?

Professor Friedland: The law requires a
number of changes in the areas concerning
the summons, release before the first court
appearance and in the sections that we are
dealing with by virtue of the fact that it is
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not being uniformly and properly interpreted
across the country.

e (11:20 a.m.)

Mr. Woolliams: Yes; but that does not make
the law weak.

Professor Friedland: Under the legislature
of Canada the federal government has an
obligation not just to enact the law but to
ensure, to the extent that it can, that it is
properly administered. If, by simple amend-
ments, it can set standards and give direction
to those administering the law across Canada
I think it should do so. I may be getting into
a somewhat broader issue than this particu-
lar one, but it is an important issue. There is
a large area in which the federal government
should move into the administration of the
law to ensure that it is properly adminis-
tered, by setting the standards in the Crimi-
nal Code. This is true not just of bail prac-
tices but in areas of police practices. It
should be setting standards and giving guid-
ance through Ilegislation and by having
officials ensure that it is being properly
observed. This is true, for example, in legal
aid. It may be true in establishing sentencing
standards. This is going beyond what we
have always thought the Criminal Code
should do, which is to establish a section.

At this very moment there is another com-
mittee dealing with the matter of abortion
which, in a philosophical sense, is very close
to what you are dealing with here. Perhaps I
am straying too far from the subject matter
of the Bill, but many lawyers say that the
abortion law does not need reform; that if
they only looked at the Criminal Code and
understood the cases properly everything
would be fine; but that there is this uneven
application of the law across Canada. Some
hospitals interpret it in one way, and others
in another, even although you say that of the
interpretation the law is clear.

In fact, the same has happened with the
administration of bail across Canada.

Some magistrates interpret it one way and
some another way. I agree with you, sir, that
on my interpretation of the law—and this is
what I argue in my book—the Criminal Code
does not envisage security in advance. The
provisions of our Criminal Code come from
the English law which looks to sureties, and
the supervision of sureties, rather than to
money, for ensuring that the accused will
attend his trial. The introduction of money
into our bail system was an unjustifiable
gloss on the bail system by using the Ameri-
can technique of security.
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But having said that, we still find across
the country many magistrates who think of
bail in terms of money. It is a case of five
hundred dollars’ bail for the offence, and
they do not care by whom or how it is put
up. Bill C-4 has the advantage of telling
those administering the law how they should
do it, It says that you start without requiring
security in advance; that people should be
released on their own recognizance, if possi-
ble; and then it sets further stages if the first
would not be successful.

It really just elaborates what is presently
the law under the Criminal Code but is not
being properly administered.

Mr. Woolliams: Perhaps we can come to
grips with that? You can even apply for bail
in the case of an indictable offence where a
man is arrested.

Professor Friedland: Even in capital mur-
der you can.

Mr. Woolliams: Yes, that is right; but on
an indictable offence, provided you can get a
magistrate at the proper time you can always
make an application for bail. If a magistrate
will not interpret the law properly and I
know this is difficult—you can go to a high
court and get bail.

I still say that there is nothing wrong with
the law. If the magistrate is not interpreting
it properly you finally establish a precedent
and the magistrate will then start interpret-
ing it according to the high court or the
appeal court. I am merely pointing out, as a
trial lawyer, of which I have had some
experience, and as confirmed by the magis-
trate who gave evidence of our last session
and by one of our very learned Crown coun-
sel from this province, that the law is there.
It is a question of administering it.

First of all, these magistrates, as I sure you
will agree are overworked; secondly they
are sometimes political appointments; and,
thirdly, I think they are underpaid. You
may think that they are all political appoint-
ments. In our province you cannot find law-
yers that are Social Credit, so we have to
appoint them; but sometimes they are politi-
cal appointments. Provided they do their
work properly the law is all right. It is the
administration of the law that is causing the
difficulty and has prompted this good mem-
ber of Parliament to bring in this Bill. That
is why I think we should come to grips with
the subject.
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We could talk for days about this and that
weakness, but the law is there. Unless you
can say that section such-and-such of the
Code should be amended in some way, you
are going to have to direct your attention to
the administration. There it may be poor
interpretation, but, basically, the law is there,
whereby a man can walk out of jail on his
own recognizance whatever his crime may
be—as my good friend pointed out, even that
of murder, if they want to interpret it that
far.

Mr., Mather: Mr. Chairman, on a point of
privilege. It seems to me we would make
more progress if we followed your suggestion
and had the witness outline some of the
situations getting into detailed questions.

The Chairman: Probably the best approach
for the benefit of the Committee would be to
ask Professor Friedland to address himself to
that phase of it, that the law may be all right
but that the administration is bad. The law
can be proved, because you can in the law
give directions to the magistrates, or to the
judicial officers who deal with it, on how
they should approach the problem of bail.
Therefore, I will leave it to you to carry on.

Professor Friedland: Perhaps, Mr. Chair-
man, I should say something about other
areas, connected with this central issue,
which require further consideration and
change at the same time that you might be
considering other changes. This will perhaps
illustrate that the law needs to be changed;
that it is not wholly adequate, as might be
suggested.

An hon. Member: Hear, hear.

Professor Friedland: The first area requir-
ing serious consideration is that of the sum-
mons. The summons is not used in Canada
with anything like the frequency with which
it is used in England. This is central to the
bail issue, because if a person is summoned
rather than arrested one does not have to get
into the whole question of bail. Therefore, as
part of the technique for ensuring that peo-
ple are not being kept in custody unneces-
sarily we should encourage greater use of the
summons to eliminate the later problems. Sec-
ondly, we should encourage, and provide
techniques for, allowing a person to be
released prior to the first court appearance.
There are grave deficiencies there. In Toron-
to we found that on the summons issue 92
per cent of those charged with Criminal Code
offences were arrested rather than summoned
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and the vast majority of those who were
arrested, approximately 90 per cent, were
kept in custody until their first court appear-
ance, which usually meant a great number of
hours, perhaps 10 hours or longer, until their
first court appearance. As part of the plan to
change our pre-trial procedure, Mr. Chair-
man, we should look to these areas too
because they are all related with the bail
problem. If you wish, I could say something
on the summons.

e (11:30 a.m.)

The Chairman: Why do you not just pro-
ceed in the way that you want to develop
the subject matter? We will ask the ques-
tions after you have developed the subject on
this.

Professor Friedland: There are a great
number of changes in the Criminal Code
which, if enacted, would encourage and pro-
vide for a greater use of the summons.

For example, if an officer has reasonable
and probable grounds to believe that an
indictable offence has been committed, he
may arrest without a warrant, even though it
may be unreasonable for him to arrest rather
than to summon; and so one major but very
simple amendment to the Code would be to
amend Section 435 of the Code to make the
police officer’s right to arrest without a war-
rant, not only dependent upon his having
reasonable and probable grounds for believ-
ing that an offence has been committed, but
also that it is reasonable for him to arrest
rather than to summon. A fair number of
other changes could be introduced into the
Criminal Code. These are simple changes but
yet unless these are made we will find that
the summons will not be used extensively.

Fingerprints, Mr. Chairman, are very
important for the police. All police officers
recognize this. I think most people who have
studied police practices realize that police
require fingerprints; yet the Identification of
Criminals Act, which is the legal authoriza-
tion for obtaining fingerprints, limits the
right to print to persons who are in custody.
If the police then wish to obtain fingerprints
which they must have, they have to arrest
the person. So a simple amendment to the
Identification of Criminals Act should be
made to provide that if a person is sum-
moned, the police can still obtain his finger-
prints by requiring him to appear at a cer-
tain time or within a certain period of time
in order to give his fingerprints to the police.
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There are a great number of minor but
crucial amendments like this that have to be
made to the Criminal Code before the sum-
mons problem can be properly dealt with. At
the present time there is no penalty for fail-
ure to obey a summons. This detracts from
its usefulness. There is no penalty for giving
a false name. Again, this detracts from its
usefulness. There is no authority for the
police to issue summonses without going
before a Justice of the Peace. In many prov-
inces they can do this for provincial offences.
This would encourage greater use of the
summons.

Turning then, Mr. Chairman, to the area of
bail prior to the first court appearance. There
are a number of changes that should be
made there in order to encourage the early
release of accused persons. I believe Mr. Bull
said in his submission that this is an area
which greatly concerned him, and I agree
with this because at the present time, before
a person can be released prior to his first
court appearance, you have to obtain a Jus-
tice of the Peace who has to appear at the
police station and release the person. In
many jurisdictions it is difficult to obtain a
Justice of the Peace on short notice.

The solution to this adopted in England
and in many of the provinces for provincial
offences is the simple technique of allowing
the senior police officers to set and accept
bail for this brief period, or this period after
arrest and prior to the first court appearance.
It has operated in England, I believe, since
the early 1800’s without any infringement on
the accused’s liberty. It is only to the advan-
tage of the accused because it does not elimi-
nate the Justice of the Peace. It simply pro-
vides that a police officer, in addition to the
Justice of the Peace, can release an accused
person.

Mr, Stafford: With reference to the Crimi-
nal Code, sir, what offences did you have in
mind?

Professor Friedland: Certainly you would
want to have it for summary conviction
offences.

Mr. Stafford: But we do that under the
Summary Convictions Act already—a police
officer without any Justice of the Peace at
all—of the province.

Professor Friedland: Yes, but not for sum-
mary conviction offences under the Code.

Mr. Stafford: Not under the Code, no.
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Professor Friedland: You are quite right. If
a person is charged with impaired driving
under the Code, before he can be released a
Justice of the Peace would have to appear,
unless in that particular municipality they
work out a semi-illegal scheme, which is not
desirable, to allow his release and then docu-
ment it afterwards.

Mr. Stafford: But the point Mr. Woolliams
was getting at here is not that. It was the
fact that there is no compulsion in the Crimi-
nal Code for the police to arrest a man in the
first place; therefore, it amounts to the same
thing, does it not? They do not have to arrest
him.

Professor Friedland: Yes.

Mr. Stafford: And therefore it is the
administration of the province. This is what
we cannot quite understand.

Professor Friedland: There may be very
good reasons for the police officers to arrest a
person. For example, in impaired driving
they may wish to remove him from the possi-
bility of continuing his offence, and yet they
may wish, after he has sobered up, to release
him. Or it may be that they are unsure of his
identity and therefore arrest him but yet
they wish to release him. There should be
authority in the Code either for the senior
police officers to release the accused on bail,
or else to release him and then summon him.
The Code is not clear on this. As in all these
matters, you will find that in one province
people will argue strongly one way about the
interpretation of the Code, and in another
province they will argue strongly in another
way. On that simple issue, can the police
release a person that they have arrested and
booked? We turn to section 438 of the Code,
subsection (2) and can see why different
police officers give different opinions on this.
Section 438, subsection (2) states:

A peace officer who receives delivery
of and detains a person who has been
arrested without warrant or who arrests
a person with or without warrant shall,
in accordance with the following provi-
sions, take or cause that person to be
taken before a justice.. .

Many police officers say: If the Code says
that having arrested a person without a war-
rant we shall take him before a Justice of
the Peace, and in the previous subsection it
uses the word “may”, what authority do we
have to release a person who has been
arrested?” That is not a bad argument. I
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happen not to agree with it and I can show a
Quebec Court of Appeal case which is other-
wise; yet, there is a police manual which
raises this particular point and shows that
the administration of the law on this point is
unclear. I think that there is an obligation on
the drafters of the Criminal Code, particular-
ly when there is no legal obligation for mag-
istrates and those administering the law, as
you point out, to be legally trained to make it
clear what the law means. There is hardly a
section in this area that I can turn to in
which I cannot give, as all lawyers can,
arguments either way which shows that the
law is in doubt.

e (11:40 a.m.)

Mr. Woolliams: May I put this to you, and
I am thinking of Dean Cronkite of the Sas-
katchewan Law School: he said—and I think
you might agree with me he is a very able
Dean—that you cannot draw anything so
exact that it is not subject to many interpre-
tations. That is what we have courts for—to
interpret what Parliament intended. Now as
nearly as possible, we should try to draft our
legislation so there is no ambiguity, but is
this not almost impossible when one group of
human beings look at it one way and another
group of human beings look at it another?
That is why you have courts.

Professor Friedland: There is an obligation,
sir, to enact the law as clearly as possible.
There are some laws which are necessarily
vague in order to allow courts to interpret
them. But this is an area of the law which
rarely gets up to a higher court. I do not
know of any Supreme Court of Canada deci-
sion dealing with this whole area.

The number of cases in which a bail
application has been reviewed by the high
court amounts in any province to two, three
or four a year, and yet there are thousands
and thousands of people who are being held
in custody pending their trial. So, if you look
at the administration of the law, you will
find that a large number of people are being
kept in custedy wuntil their first court
appearance.

As I pointed out before, 90 per cent of
those charged with Criminal Code offences
were arrested, less than 10 per cent were
summoned; this is in the sample of over six
thousand cases. Approximately 85 per cent of
those arrested were kept in police custody
until their first court appearance, many for
substantial periods of time.
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In one division station analysed—it was
one of our largest division stations in Toron-
to—over 80 per cent of all those booked
between seven in the morning and midnight
were kept in police custody for over 10 hours
before their first court appearance. This is a
tremendous amount of custody we are using,
even though it may be that the law is not as
bad as some may make it out to be. If we
have a situation in which the law is unclear
and the law is not working well; the
administration of the law is uneven across
Canada; there are those that do not apply the
law properly and there are obvious changes
that should be made to make the law better,
surely the Government of Canada has an obli-
gation to ensure that the Criminal Code is
clear even if it does not want to get into the
field of the administration of justice by the
actual supervision of how police forces and
courts operate.

The government—and this has been a pat-
tern for some time—has felt that their obli-
gation ends with the enactment of legislation.
Yet, the actual legislation and the adminis-
tration of the legislation are all one. You
cannot separate the two. In no other jurisdic-
tion of the world do we find this division of
authority between one enacting the law who
says, “Well, what people do with it is not our
concern”, and another jurisdiction that
administers the law and says, “But we have
no concern over what the law says”. In Eng-
land the two are interrelated.

In the United States the two are interrelat-
ed when you are dealing with the federal
structure and when you are dealing with the
state structure. But in Canada they are
unrelated and in the absence of judicial deci-
sions which set standards—and this is an
important consideration—some one has to do
s0.

The Supreme Court of the United States,
has taken a very active role in the adminis-
tration of the criminal law. In the field of
search and seizure, they set standards for all
the state courts and the state legislatures to
follow. In the field of legal aid, it was a
Supreme Court case of Gideon V. Wain-
wright which established uniform standards
throughout the United States. It has been the
United States Supreme Court which time
after time has said: this is the minimum
standard that we want to apply throughout
the United States.

In Canada for one reason or another our
courts have not taken the same approach to
the function of the judiciary, and as a result
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no one has done very much about many of
these problems. The federal government
says: “But the law is there”; the provinces
say; “We just administer the law,” and the
courts stay clear of all these areas. My
suggestion, Mr. Chairman, is that the federal
government should take a greater interest in
how the law is operating, examine the way
the law is operating and set out standards for
those administering the law to follow.

The Chairman: What about communication
between the various law officers of the prov-
ince and dominion; Crown attorneys, magis-
trates. Do they not take action along the lines
you are suggesting?

Professor Friedland: So far as I know, Mr.
Chairman, there is no national magistrate’s
association. There is a very strong Ontario
magistrate’s association which is attempting
to change practice in this particular area, but
there are no meetings of magistrates that I
know of from across Canada. The federal
government has not become involved in that
aspect of it and the individual provinces have
done nothing on a national basis. Yet, it is
in the magistrate’s courts, as we all know
that 95 per cent of all indictable offences and
all summary offences are tried, a tremen-
dously wide jurisdiction. A magistrate can
sentence a person to life imprisonment and
yet there is no direction from the federal
government, in many of these areas how he
is to operate.

Mr, Woolliams: In section 451 (a) (iii) is the
power of a magistrate or a justice to grant
bail before commitment for trial. This says
very clearly, “accused can enter into his own
recognizance” and then it also says under
section 463 (a) (5): “a justice may issue a
discharge under this section”. A person can
enter into his own recognizance. So basically
under both those sections it could be done.
Now, what you are suggesting I presume is
that it could be spelled out a little clearer so
he would exercise more flexibility in his dis-
cretion. Is that what you really mean?

Professor Friedland: I do not disagree with
your interpretation of the Code. In my book,
I say exactly what you say. I say the concept
of bail which is advocated here is not a new
one; it is the one envisaged by the Canadian
Criminal Code and the one presently in oper-
ation in England.

The practice in Toronto of requiring secur-
ity in advance is simply an undesirable and
unjustifiable gloss on the traditional concept
of bail. I think no harm would come from
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giving direction and guidance to magistrates
that the legislature intends the section to
mean this, and it is a legislative direction
that to the extent possible security in
advance should not be part of our system of
justice, and if it is reasonable to do so under
the circumstances, a person should be
released on his own recognizance. If that is
unreasonable, then conditions can be imposed
and here are some of the conditions that can
be imposed.

e (11:50 a.m.)

I might comment on the Bill, Mr. Chair-
man. There are a number of criticisms that
one could make of the actual Bill which, I
think, are inevitable when you take an
American bill, an American act, and attempt
to introduce it into another jurisdiction. I
hope I am not being misunderstood. The
principle of the Bill, which is to attempt to
do away with security in advance is very
sound, and the legislative enactment which
states that in some way would be desirable.

One deficiency in the Bill is that it does
not appear to allow the magistrate to deny
bail. This is understandable in the United
States where their constitutional protection
provides that, except in capital cases, bail
must be granted, but this has not been the
legal tradition in England nor in Canada, and
so in Canada it has been understood that if it
is justifiable, there are cases in which bail
may be denied. So, for example, under this
Bill, to take a recent case which is still pend-
ing—I do not know whether it is proper to
mention it—if Mr. Hal Banks is to be tried
in Canada for perjury he would be released
under this Bill. Conditions would be imposed,
but there would be no discretion in that case
to deny bail. And yet there are cases in which
traditionally courts have denied bail for a
person, depending upon certain circumstances.

In any redraft of this legislation, if such
is deemed necessary, it might be considered
desirable to attempt to set out the circum-
stances—this is a very difficult task—in
which the magistrate can deny bail, and give
some guidance to the magistrate on these
particular matters.

The Chairman: That is to improve the
administration of it?

Professor Friedland: To say in what circum-
stances bail should be denied. For example,
to take one of the more difficult areas; there
is uncertainty in many provinces whether a
person should be denied bail pending trial
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because of his past record. In some provinces
they say this is a proper consideration; in
some provinces they say this is not a con-
sideration. In England they say you can deny
bail under these circumstances. You have a
very uneven application of the law across
Canada, and it would be desirable with the
legislation to meet this problem head-on and
decide under what circumstances a person
should be deprived of his liberty pending
trial because of the danger of his committing
offences while he is awaiting trial.

This particular reason for denying bail can
easily be abused when you consider that
what in fact is being done when the court
says: “We will deny bail under these circum-

stances because of the danger that the
accused may repeat his offence,” is it
assumes he has already committed the

offence with which he is charged, which is a
denial of the presumption of innocence.

This is a difficult area; I do not know if we
want to get into it now. It is a difficult
problem in setting out the standards to be
applied. It may be that you would wish to
give the magistrate a discretion to deny bail
outright if a person has previously been con-
victed of the offence of bail jumping. It
might be that you would wish to give the
magistrate the discretion to deny bail com-
pletely if the accused had been convicted of a
serious offence while awaiting trial for a
serious offence. It would be very difficult to
set these out in legislation, yet it might
increase the effectiveness of the legislation
and ensure that it is properly administered.

I was commenting, Mr. Chairman, on some
of the deficiencies in Bill C-4. A second-
nature deficiency—the first was that it does
not allow the magistrate any discretion to
deny bail except in certain cases—is that it
excludes from the operation of Bill C-4 those
liable to life imprisonment. This includes a
lot of offences which should come within the
Bill.

Mr. Stafford: Robbery and rape, or things
like that.

Professor Friedland: Well, are not robbery
and rape.. .

Mr. Stafford: Well,
should say.

actually, robbery, I

Professor Friedland: Ordinary robbery,
threatening a person with your fist and tak-
ing money from him would take the person
outside in this case.
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Mr. Stafford: I think Mr. Woolliams is get-
ting at the point that this is much tougher
than our Code is now.

Professor Friedland: Yes, it is, in that
respect. I am not sure what you would do
with the cases that are outside of this Bill.
Does that mean you can deny bail in those
cases in which event the law then would not
be operating as effectively as it does at
present?

Mr. Woolliams: Certainly I would rather
operate under the Code as it is than under
the Bill. On that you and I are in full accord.

Professor Friedland: But I do not wish to
detract from. ..

The Chairman: Mr. Woolliams, the whole
Committee would like your suggestion on
how we can improve the administration by
any report that we send back to the House,
or recommendation to the House.

Mr. Mather: If Mr. Friedland has finished
his statement, I have a question I would like
to ask.

The Chairman: Do you want to ask your
question now?

Mr., Mather: I am very pleased with the
witness and the points that he has raised and
the whole discussion. I point out, however,
that the main purpose of the Bill as set out
in the explanatory note is simply to assure
that all persons, regardless of financial status,
shall not needlessly be detained pending
their appearance to answer charges, and so
on.

It is argued by some that the present regu-
lations provide for the release of people
under very similar terms, but my original
interest in this subject sprang from the fact
that, as I understand it, a very large number
of people to whom release is made available
by bail are quite unable to raise the bail.
This one law for the poor and another for
the rich and is the principle I am trying to
bring forward in what I propose. I think in
your own study, Professor, you found that in
Toronto something like a majority of people
who had relief offered to them on a bail basis
were unable to take advantage of it.

e (12:00 noon)

Professor Friedland: Yes, sir. The law we
are discussing in this committee room was
not being properly administered in Toronto
as it is not properly administered in many
areas in Canada. They were thinking of bail
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in terms of money, so the magistrates would
say, “You are charged as a common prosti-
tute under section 164(c). Bail will be $500”.
They were not concerned how the person
raised that money and, as a result of this,
$500 would be put up. The result of requir-
ing money rather than surety is that many
people were unable to be released, and in our
study about 60 per cent of those who had bail
set were unable to raise it until the bail was
lowered or until their trial or until they
pleaded guilty. This is quite easy to under-
stand. It is one thing to say to a person,
“Find someone who will sign a document
pledging that if you do not show up they will
owe a debt to the government of $500, in
which event they will have to sell their car
and raise the money”. It is another thing to
say to a person, “Find someone who will
right now sell his car before you will be
released”. It is very difficult to raise $500 in a
short space of time. It is not that difficult to
find someone who will pledge $500 if you do
not show up. The Criminal Code envisages
the latter system; that is, a system in which
no one puts up anything. The surety just
promises to be responsible for that amount if
you do not show up. However the adminis-
tration has been, and in many areas still is,
that when bail is set at $500 what they want
is money or real property and as a result of
the way the law has been administered many
people have not been released pending trial.

Mr. Mather: If I may ask one further
question, Mr. Chairman. You say there have
been a great many cases in the Toronto area
where an accused although the release is
available to him if bail, can be provided in
monetary terms, would be held without bail,
incarcerated, or they would borrow money to
secure their bail and effect their release. In
either event these circumstances might have
an effect on the outcome of their trial or on
their ability to present their case. Would that
be true?

Professor Friedland: Yes, that is certainly
true. It is something that I have not gone
into here, which perhaps I should have. I
assumed from the line of questioning that the
Committee did not see any merit in a system
of security in advance and wished to main-
tain the position envisaged by the Criminal
Code which is that security in advance is not
required. However, as you point out, the dan-
ger in security in advance is, firstly, that
many people are not released because they
are unable to raise the bail. Secondly,
because money is required this brings into
operation professional moneylenders and
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bondsmen who will put up money for a fee.
The standard fee is usually 15 per cent, so
in order to raise $500 until your trial three
weeks later you have to pay $75.

Of course this whole routine is quite
ridiculous because it does not achieve any-
thing. All it means is that some moneylender
obtains $75. It does not insure that you will
show up for trial because, in fact, you do not
get the money back. You have paid the $75
and you do not get that back. You do not lose
anything if you do not show up. You show
up in most cases but for other reasons, not
because there is any financial advantage in
your showing up. The professional money-
lender does not take an interest in your par-
ticular case if you do not show up because he
treats it as a business loss. In any event, I do
not think we would want the moneylender to
go after the people who abscond and haul
them back into court, this is the job of the
police.

The system of requiring security in
advance, which brings in professional bonds-
men and moneylenders tends to raise the level
of the bail because the magistrates in some
jurisdictions know that moneylenders operate
and therefore the amount that is required
tends to rise. It operates to the prejudice of
the poor, the innocent and those who do not
know the ropes, but it operates to the advan-
tage of the professional criminal who knows
who the professional moneylender is and can
easily arrange to get out. Therefore the poor
and the innocent may be the ones who suffer
under this system.

As you point out, Mr. Mather, the effect of
custody pending trial may be quite serious. It
is very difficult to document this statistically.
I attempted to do so in my book. It is for you
to determine whether I did so, but on com-
mon sense grounds you can understand that
custody pending trial can be very serious. It
may incline people who perhaps are innocent
to plead guilty to get it over with. It makes
it difficult for an accused person to earn
money to pay for a lawyer. It makes it diffi-
cult for a person in custody to track down
witnesses. It makes it difficult for him to
bring in character evidence because in some
cases you have to persuade people to come
and give evidence on your behalf. It preju-
dices an accused in custody if he does not
have a job. There is nothing better for a
defence lawyer who is arguing against send-
ing a person to jail than to say that this
person has had a job, he has been working
for the last two months and it would be
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tragic if he were returned to jail. It is much
easier to send a person back to jail who
already is in jail and who looks a little bit
like a jailbird and does not have a job.

Mr. Stafford: They all look better when
they have been there for a few days!

Professor Friedland: That is right. I think
in the vast majority of cases that a defence
lawyer who wishes to argue a sentence
would feel that it is more of an advantage to
have the accused not in custody than in
custody at the time of sentence. There may
be the odd case in which it is an advantage
to say, “But he has already served three
weeks in custody. Is that not punishment
enough?” Certainly in the serious cases,
where it is a question of a substantial jail
term, most lawyers would rather not have
the person in custody.

Mr, Woolliams: Mind you, those are very
sad circumstances and I agree with you
wholeheartedly, but if a magistrate or judge
could let him out on his own recognizance
either before or after he is committed for
trial, he could do so. There may be room for
some improvement in order to spell out a few
things but does it not come back to the fact
that they are not properly administering the
law? It is a question which the attorneys
general of the various provinces should take
a look at—perhaps at the suggestion of the
federal government—but basically the
administration of justice falls under the pro-
vinecial governments.

Mr. Stafford: Too many magistrates and
judges depend solely on what the crown
attorney has to say. Did you find that to be
true in many cases? I know almost every-
where in south-western Ontario if the Crown
objects violently to an accused getting out on
bail he usually does not get out.

Mr. Gilbert: I think it is more important to
get it codified and set out in the code than to
depend on the administration.

Mr. Stafford: But every time you put an
exception in there you are putting teeth into
keeping him in jail. Another point I wanted
to ask you about when you were going over
this is whether the magistrate should hear
this argument. Do you say the magistrate
should hear that same case when he later
finds out what the record of the accused is or
should he wait until another magistrate in a
busy world of magistrates is available to
come from another city 50 miles away?
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Mr. Friedland: That is a very important
question. It is not that important in the large
cities where magistrates will forget who the
accused are, and it may come up before
another magistrate. But in an area where
there is only one magistrate, he has difficulty
knowing what to do because in order to
make an intelligent bail decision he should
know about the background of the accused.
Yet, if he knows about the background of the
accused, he is prejudiced if he tries the case.

One technique that might be of assistance
there—I have not mentioned this yet—is to
have another body, apart from the police and
the Crown attorney or the magistrate, doing
a certain amount of preliminary fact finding
in the case. This was the technique employed
by the Vera Foundation in their Manhattan
Bail Project in New York. It is presently the
scheme that is being tried in Toronto by the
Amicus Foundation.

An hon, Member: How do you spell that
word?

Professor Friedland: Amicus; it is run by
the Downsview Rotary Club. The scheme
works in this way: some independent per-
son—in Toronto it is law students but it
could be probation officers, or it could be
anyone—makes an assessment of the particu-
lar case looking into such things as whether
the person has a job, his previous record, his
roots in the community, and such factors as
that, and then makes a recommendation to
the magistrate as to whether this person
should be released on his own recognizance
or not.

This meets a number of objections. It
meets your point, which is that otherwise the
magistrate would know too much about the
case, and it meets your point which is that
magistrates are busy and do not have time to
delve into the bail question, and it provides
someone apart from the crown attorney and
the magistrate to look into it. With a legal aid
system such as we have in Ontario with the
Duty Counsel, the Duty Counsel provide a
useful service. They are somewhat independ-
ent even though they are on the defence side,
but they are not identified with that particu-
lar accused, and they have been providing
the magistrates throughout Ontario with a
fair amount of help on the bail question.

I do not think that there is any other
jurisdiction in Canada yet that has Duty
Counsel, and so it is the magistrate himself
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who has to hear these matters. So it might be
quite useful for the court to have someone
such as a probation officer doing a prelimi-
nary assessment on each case to make a
recommendation to the magistrate on the bail
question.

Mr. Chairman, I have been pointing out a
certain number of deficiencies in the Bill. I
am not doing this to attack the Bill, which I
think is sound in principle, but rather to
ensure that it is not in fact enacted in its
present form. I doubt if Mr. Mather would
wish it to be enacted in its present form. For
one thing, I think it has to be—and I have
mentioned a number of points—integrated
into the Criminal Code. You cannot have, set
off aside, another act which is so important
to the Criminal Code when all lawyers and
police officers operate with the Criminal
Code. So that for ease of administration it
should be in the Criminal Code.

Then as a matter of drafting, the language
used in many cases is American language
and American words not used in Canada
such as “appearance bond” and “bail bond”.
Obviously these would have to be changed to
make it consistent with the wording used in
the Code.

It also adopts American techniques which
can only be understood in the context of the
American system of legalized professional
bondsmen. For example, clause 3, subclause
(1) (¢) and (d) really envisage professional
bondsmen; for example, (d) says:

require the execution of a bail bond with
sufficient solvent sureties, or the deposit
of cash in lieu thereof. ..

This envisages insurance companies or bail
bonding companies that would be considered
solvent becoming the bondsmen. Since it is
illegal in other sections of the Criminal Code
to have professional bonding companies, we
would have to exclude that from the opera-
tion of the Bill, clause 3(1) (d).

The Chairman: I think what the Commit-
tee are interested in, just as is Mr. Mather,
the sponsor of the Bill, is the principle of
people being kept in detention prior to trial.
What we want to know is how we can
improve the present sections of the Code and
what amendments you might suggest that we
could agree on and recommend to the House,
with improvements. It would effect that pur-
pose, because none of us wants to see people
in jail who should not be in jail. We realize
that the administration may be partly
responsible for that. They have admitted that
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it can be that the law is all right, but the
administration of it is far from perfect. Is
that what you had in mind, Mr. Mather?

Mr., Mather: Very much so; I think I have
indicated before that my whole purpose in
bringing this forward was to get the subject
matter discussed by your Committee with the
hope that this Committee might see fit to
make some recommendation to the House. I
understand that the Department of Justice at
this time is drafting an omnibus bill to
reform or amend the Criminal Code. It
seemed to me that the area of bail might be
an area that they could well look at.

Mr. Gilbert: This is precisely what Profes-
sor Friedland has been doing, Mr. Chairman.
He has been setting forth the more wide-
spread use of the summons.

The Chairman: We are not here just to
criticize the Bill; that is what I mean. We are
to get to the principle of the subject matter,

Professor Friedland: I have saved the
criticism of the Bill until the end, because I
did not want to detract from the importance
of the general area by minute criticism. But I
think it would be useful, Mr. Chairman, if
this Committee would recommend that a
wide review of our pre-trial practices be
undertaken with a view to legislation to meet
some of the problems in the administration of
the bail system: firstly, that the sections of
the Criminal Cede which now discourage the
use of the summons be amended, and other
sections be changed and amended to encour-
age a widespread use of the summons. On
that, if you want, I could give you five spe-
cific amendments dealing with the summons.

The Chairman: The Committee would be
very much interested in that. I think that is
exactly along the lines we would like to
proceed.

Mr, Aiken: Mr. Chairman, if Professor
Friedland would mention briefly the sections
that could effect this without going into
them, I think it would be very helpful.

Professor Friedland: Well, my difficulty is
whether I should deal specifically with
sections. ..

Mr. Aiken: No.

Professor Friedland: ...which I did not
want to do, or to deal generally. I have been
sort of midway between a general discussion,
and a strictly lawyer’s discussion.
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. But I would mention section 435 of the
Code, which I think would be a useful
amendment: to amend section 435 to limit a
peace officer’s right to arrest without a war-
rant in respect of those cases where he rea-
sonably believes that an arrest rather than a
summons is necessary.

Secondly, I think section 438 should be
amended in some way to provide that a
policeman may release a person whom he has
arrested in order to summon him.

Thirdly, I think the Criminal Code should
be changed to allow a senior police officer or
a police officer in charge of a station to set
and accept bail prior to the first court
appearance, certainly for summary convic-
tion cases; and I can see no reason why this
should not apply to all cases.

The Chairman: Would that be on his own
recognizance?

Professor Friedland: In any way he wants.
Presumably if the police wanted to release
him it would be the type of case where they
would feel that it would be proper to release
him on his own recognizance.

In respect of section 438, let me give a
little background on a particular problem
that I have not mentioned. It is not one
particular problem in this area; there are
hundreds of small problems which contribute
to a particular situation. Police officers
throughout Canada tend to feel that the
Criminal Code allows them to hold a person
for up to 24 hours. The section says that you
shall bring him before a Justice of the Peace
within a period of 24 hours. Lawyers know
that there is a House of Lords case on this,
and the law appears to be reasonably clear
that they should bring the person before a
justice of the peace within a reasonable peri-
od of time, at the first reasonable opportuni-
ty, and that the 24-hour period is a max-
imum period. Yet the police tend to feel that
it is a proper period for which they can hold
people. Section 438 should be amended to
provide that a person should be brought
before a justice of the peace without unrea-
sonable delay. I would include the words
“without unreasonable delay” and in any
event within 24 hours, and so on, to make it
clear that this section is not intended as an
authority to hold for 24 hours but is really
designed as an outside limit to provide a
safeguard for the accused persons.
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I think it would be useful, Mr. Chairman,
to provide that the Identification of Crimi-
nals Act be changed in some way to allow
police officers to summon accused persons to
obtain their fingerprints. At the present time
the Identification of Criminals Act is limited
to cases where the accused is in custody. I
think it would be desirable to provide a
penalty for an accused giving a false name to
a police officer who summons him, and to pro-
vide a penalty for an accused who disobeys a
summons.

The Chairman: Do you suggest any mini-
mum or maximum amount?

Professor Friedland: For a summary con-
viction offence I believe the Code automati-
cally provides up to six months and $500.00,
and certainly that would be adequate. But at
the present time the better opinion is that
there is in fact no penalty at all if an accused
disobeys a summons, and so the police with a
certain amount of justification say, “well, if
we summon him and he does not appear, he
has not committed an offence”, and yet that
should be an offence.

Mr. Stafford: Do you mean a mailed sum-
mons or a served summons.

Professor Friedland: A served summons.

Mr. Stafford: Of course, in respect of a
served summons there is always a bench
warrant issued immediately for an arrest.

Professor Friedland: That is quite right,
and that is the reason—

Mr. Siafford: Really that is the penalty
that most lawyers indicate to an accused
when he mentions not showing up. Is that
usually not enough to make sure they
appear? In respect of minor offences there
might not be any possibility of jail, and in
some of the smaller communities where they
have a court sitting only once a week and
sometimes only every two weeks, it is very
difficult. I personally thought that the penal-
ty there was almost sufficient.

Professor Friedland: The Criminal Code
does mnot provide a penalty for that very
reason: the possibility of issuing a warrant of
arrest.

I am leaving aside Mr. Mather’s bill for a
moment. It is useful to clarify the law to
ensure that security in advance is not part of
our system. As I said earlier, it would also be
useful to attempt to set out the conditions
under which bail could be denied absolutely.
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Another change would be to recommend to
the provinces that they take steps to ensure
that the Code is properly being administered.
Perhaps through the Minister of Justice an
official communication could be made that
the Code is not being properly administered.
Recommendations could be made that steps
be taken by the provinces to provide some
fact-finding apparatus such as the Amicus
Foundation in Toronto or the Vera Founda-
tion in New York. I realize that is somewhat
outside the Committee’s jurisdiction.

The Chairman: Is that functioning now?
Professor Friedland: Yes.

The Chairman: And how satisfactory is it
proving to be?

Professor Friedland: At the present time
they are studying their system and we will
see what the results are. I do not know
whether I would wish to comment on how
satisfactory it is. The difficulty is that their
operation does not include as many cases as
perhaps they would want. Because they have
limited the type of case on which they make
a recommendation they exclude a fair num-
ber of cases. Therefore they do not operate in
as many cases perhaps as they should. Nev-
ertheless I am sure that in cases in which
they do operate it is being a help to the
magistrates. I think that the real deterrent
against absconding is not the money that you
may lose but the fact that someone will come
after you, bring you back, and prosecute you
not just for the offence of bail jumping but
also the offence with which you were origi-
nally charged. To me the important point in
the bail system is that financial security in
advance should be eliminated from our
release practices before trial and that the
real deterrent against absconding should be
vigilance of search, certainty of recapture
and eventual prosecution for the principal
offence as well as for the accused’s failure to
appear for his trial. To do that it may be
necessary to take a national interest in the
problem of accused persons skipping bail
from one province to another. Part of the
reason for its not working well in the past is
that there have not been a great many prose-
cutions for bail-jumping, and some jurisdic-
tions have been reluctant to go after accused
persons. It is quite understandable that when
a person skips from one province to another
there is a reluctance to spend the time and
the effort and to take a man off the force to
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go to that other province, to take him back
and to prosecute him, because you then have
him on your hands again. This works from
city to city. Sudbury, or any northern city,
would be reluctant to send someone to
Toronto to take a person back to the north-
ern community, and vice versa.

e (12:30 p.m.)

Therefore, one must take a broad view of
it and understand that there might be such
reluctance; and it is up to the provincial
governments, through their attorney generals
departments, to see this in the total context
and realize that if forces do not go after
these people to bring them back then the
system will not work well, and that they
must provide funds for this. I would also
suggest that the federal government should
provide funds if a person goes from one
province to another. It then has national sig-
nificance. It oversteps provinecial bounds, and
in much the same way that the federal gov-
ernment has got into the matter of, say, nar-
cotics, which is of a national interest, they
should be involved in this question of bring-
ing back for trial people who have gone
away from a particular jurisdiction.

Similarly, steps might be taken by the
federal government to ensure that the offence
of bail-jumping in an extraditable offence. It
may be that the principal offence with which
the person is charged is not serious enough to
warrant extradition, yet bail-jumping strikes
at the very foundation of justice. It is really
a contempt of court; it is akin to perjury. It
should be considered serious enough to war-
rant extraditing the person from one juris-
diction to another.

Bail-jumping was not included in the
Canada-United States Treaty and that may
be the reason for many of our recent bail
problems. Until very recently there has not
been a section in the American legislation
providing that bail-jumping be a criminal
offence, and since, for extradition to apply, it
has to be an offence in both jurisdictions it
was not included in the Treaty. I am not sure
of the reason, but I think it would be a very
useful recommendation for this. ..

The Chairman: It sounds like a very logi-
cal reason.

Professor Friedland: . . . Committee to make,
that if an accused person shows disrespect to
the judicial system by disobeying an order of
the court to appear that is sufficiently serious
to  warrant extradition from  another
jurisdiction.
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The Chairman: I was going to suggest,
Professor Friedland, that perhaps some of the
members might now like to ask you some
questions. I see that Mr. Aiken would, and Mr.
Gilbert.

Mr. Aiken: Mine is a very simple one, Mr.
Chairman. On the whole question of sum-
monses and custody before trial and bail, is it
not really the burden of your presentation
that the onus should be changed; in other
words, that the Criminal Code should say
that a person is entitled to a summons unless
it is apparent to the magistrate that it is
unlikely that he will appear for his trial; and
that in the matter of bail, he should be
released on his own recognizance unless it is
shown that he may not appear for his trial.
If a direction of this kind were put in the
Criminal Code relative to these three matters
you have mentioned it would really largely
affect the general procedure without being
specific.

Professor Friedland: Yes, I think that
would be very useful as a minimum; and
that it would be quite desirable to give a
legislative direction that the philosophy
behind the bail provision is that custody
pending trial should not take place unless it
is absolutely necessary, because it is incon-
sistent with the presumption of innocence
and because of its harmful effects.

I think that would be quite useful, and in
many respects that is exactly what this Bill
does. It is a legislative statement that if you
can avoid custody pending trial it should be
avoided; but it goes a little further and says
that if you cannot let a person out on his
own recognizance, you should try something
else, and if that does not work you should go
to step number 2 and step number 3. I am
not sure whether I would have chosen them
in exactly that order.

An hon. Member: You mean the emphasis
should be on release rather than. ..

Professor Friedland: Yes, that is right. I
think that is the important point of this Bill.
The reasons for its being such an important
Bill and the philosophy behind it seem to be
obvious to this Committee, and from your
questioning it appears that everyone accepts
the principle of this Bill. Some say it is
desirable to have it because the law is being
misinterpreted and others that the solution is
to make sure that those interpreting the law
do so properly. But is that not obvious to
many people?
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The Canadian Bar Association at their
annual meeting in September 1965, did not
see the problem as clearly as does this Com-
mittee. To the Canadian Bar Association the
solution to the bail problem was to legalize
professional bondsmen. This, of course, was
completely the opposite of what was wanted.
This is what they have been trying to avoid
in the United States over the last couple of
years by getting away from custody pending
trial. The advantage of this Bill is that it
counteracts this other move which had the
effect of saying, “Things are bad. Let us
legalize the professional bondsmen and make
them better.” This Bill really hits at the
heart of it and says that if things are bad
because there is security in advance then let
us eliminate security in advance.

Mr. Aiken: May I ask just one supplemen-
tary question? Probably a good many police
officers and magistrates fear that they may
make a mistake and let out somebody whom
they should not have. If the Bill gives them
direction the onus is really not on the police
officer or the magistrate, but on the Crown
attorney or someone else to prove that this
person is not likely to appear. It might result
in better administration of the law as it now
exists.

Professor Friedland: That is right; I think
that is a very valid comment. It tells those
administering the law that the legislature
feels that it is an important policy to release
those awaiting trial. It may be that they will
commit another offence, or that they will not
show up, but the legislature says that to
some extent this is inevitable and a risk that
must taken; and unless there is a clear dan-
ger that the person will abscond they should
not be kept in custody. No guidance is given
in the Criminal Code now on what steps
should be taken, but this is true of most
areas of the Criminal Code. We do not say as,
for example, do the American Law Institute’s
Codes, the New York Penal Code or the
Illinois State Code that in sentencing a
person follow these principles. They have a
whole section on principles of sentencing.
Really all we say is: “You can do it up to
life, gentlemen; do whatever you want.” And
that is about all we say.

e (12,40 p.m.

But the Code should give greater guidance
in all these areas. There should be a whole
pre-trial section, such as in the American
Law Institute, in the New York code, in the
United States President’s crime commission
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dealing with police practices. We say nothing
to the police about how they should obtain
confessions, except that the courts say:
“Make sure it is voluntary” and do not give
very much guidance on that. It might be
quite useful to set out in the Criminal Code a
series of steps for the police officers to follow,
such as: “You may have a short period of
detention on the street for 20 minutes while
you check the person’s identification; in more
serious cases and other cases you may take
him to the police station for two hours.” In
other words, we give some guidance as to
what may happen. It may be useful to say:
“You cannot use a confession made without
an independent person there.” We give no
guidance, for example, on the whole question
of legal aid. We leave it up to the provincial
governments to decide whether they have the
funds to bring in a legal aid scheme and yet
this is a matter which goes to the heart of
the criminal trial whether a person has
counsel.

It may be a very useful amendment—this
is getting a little outside of bail—to say that
a person cannot be tried for an offence with-
out counsel in certain cases and therefore
you set the standard just as the United States
Supreme Court has done and you force the
provinces to work out some scheme which
ensures that a person will have a lawyer.
What we are trying to do is to have, as much
as possible, equal justice across Canada
which no doubt the framers of the BNA Act
intended because they gave the criminal law
to the federal government in spite of the fact
that in the United States criminal law was
given to the states as well. We should
attempt to ensure as much as possible that
justice is even across Canada.

The Chairman: I have no argument with
that principle, Mr. Gilbert.

Mr. Aiken: Thank you very much, Profes-
sor Friedland.

Mr, Gilbert: Mr. Chairman, I would like to
ask Professor Friedland if what he is con-
templating is but a four-tier system. First of
all, the police officer that arrests would be
given a certain discretion or jurisdiction over
the issue of the summons. Then it gets to the
police station and maybe the senior officer in
the station would then exercise discretion;
then there could be a justice of the peace as
the third step, and the fourth step would be
the magistrate. That is the four-step system
that you are almost advocating there. I
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One of the dangers that has been
impressed upon me is that—I am using
figures here that the authorities tell me are
correct—52 per cent of all indictable offences
are ccmmitted by 25 per cent of criminal
offenders, which include a group of no more
than 10,000, and that group has three or
more criminal convictions. Do you follow my
point? In other words, more than 50 per cent
of all indictable offences are committed by
one-quarter of the persons who have three or
raore convictions.

As you pointed out in your book and your
addresses, the real problem with regard to
bail is assuring the attendance of the criminal
in court, or the accused in court, and at the
same time setting bail—an amount of bail
which the accused can raise. In many cases
you find men with serious criminal offences
being able to raise the bail and in other cases
people who have only been charged for the
first time not being allowed to raise the bail.
What I would like your comments on is: how
do you handle these fellows with three or
more convictions who are continuing to com-
mit offences?

Professor Friedland: Your figures are in-
teresting. I have no way of knowing to what
extent they are accurate. One surprise that I
got in my study was the number of people
involved in the criminal process who were
first offenders. I was very much surprised, It
was quite a respectable portion. I cannot put
my finger on the exact number but it was
gsomething like—well, I will not even estimate
it—but approximately half or something
like that of those involved in the crimi-
nal process did not have a previous convic-
tion for an indictable offence which is the
only thing I could find out. And it is true
that there are unfortunately a great number
of recidivists who keep ccming through the
system again and again. But there are also a
great number who are not recidivists and
who have never been in trouble before, and
we have to gear our laws to both groups and
the law must apply reasonably equally to
both groups. I am not sure what comments I
should make on your statement, because I
am not sure. ..

Mr. Gilbert: The point is, I think, that as
you pointed out, in the United States bail is
mandatory. Here it is discretionary and it
looks as though we would have to retain that
discretionary aspect; otherwise we would run
into real difficulties because the very fellows
that you want kept in custody, even though
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you -are making the assumption, you know,
of guilt, are the fellows that have had three
or four previous convictions and you are
not...

Professor Friedland: They may be the very
ones that we should worry about because
they were charged not because the evidence
was strong but because they have had previ-
ous convictions and they look like likely can-
didates, and there would have been some
other evidence. So we have to be careful not
to take away rights from these people
because they are the ones that may need the
protection the greatest. The same argument
was applied when legal aid was introduced
in Ontario. Should we provide free legal aid
for people with previous convictions? And
some said: “No; they forfeited their right.”
But these people are the ones that in fact
may need it to the greatest extent.

Mr, Gilbert: I do not know if that would
apply to bail or not, though.

Professor Friedland: Well, no, except if
you agree that those in custody pending their
frial are at a disadvantage because they can-
not work, because they cannot look for wit-
nesses and find character evidence, then to
some extent it does apply. But I agree with
you that we would not want to eliminate the
magistrate’s discretion to deny bail. I do not
think there is any serious body of opinion, on
the other hand, that can easily be abused and
it might be desirable to spell out in the legis-
lation that if there is a serious risk of the
person’s absconding, then you can deny bail.

e (12.50 p.m.)

On this question of previous convictions,
that is very difficult. My own personal feel-
ing there is that you cannot justifiably
deprive a person of his liberty pending trial
when charged with a criminal offence unless
in some way it is linked with an application
for preventive detention. Let me elaborate on
that. It just does not make sense to me to
say: “Oh, we are very worried about this
person committing other offences in that two-
month period pending his trial and yet we
are not particularly worried about him after
he is released from the penitentiary. In fact
he is going to be even more likely to commit
offences when he is released from the peni-
tentiary than during that two months period
pending trial. So unless you are sufficiently
worried about this person because of his char-
acter, his life of crime and his past record to
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justify bringing forward an application to
hold him for an indeterminate period under
our preventive detention legislation, then I
do not think you are justified in holding him
for the very crucial one or two-month peri-
od pending his trial.

Mr. Gilbert: That runs contrary to the
English law which you have stated, that if
the magistrate feels that the accused will
commit another offence pending his trial then
they have the right to refuse him bail. And
as you have said, that particular principle
has been unevenly applied across Canada.

Professor Friedland: That is the English
law but there has recently been quite a reac-
tion against that law on the basis that it can
be very unfairly administered, even in Eng-
land. So there is a reluctance to keep a
person in custody, although they still do it in
those circumstances, unless it is a very seri-
ous case.

Mr. Gilbert: I think I better finish off by
telling Professor Friedland, Mr. Chairman,
that I am in complete agreement with the
principle involved and with your recommen-
dation of the wide use of the summons, just
so that you do not misinterpret what I have
said.

The Chairman: Thank you, Mr. Gilbert.

Mr. MacEwan: All I want to say is that I
agree with Mr. Gilbert. Professor Friedland
has given us a lot of information today and I
think we should now wait until we study the
minutes because I am sure they will be of
assistance to the Committee.

The Chairman: Gentlemen, next week we
will be dealing with Bill C-96, an Act
respecting observation and treatment of drug
addicts. Our witness on Tuesday will be Dr.
Gregory Fraser, Clinic Director, Alcohol and
Drug Addiction Research Foundation in
Toronto, and on Thursday Dr. J. Naiman,
Psychiatrist of the Jewish General Hospital
in Montreal.

If it meets with the wish of the Committee
I would like to have a motion that reasonable
living and travelling expenses be paid to Dr.
Gregory Fraser, who has been called to
appear before this Committee on November
21, 1967, and to Dr. J. Naiman, who has been
called to appear before this Committee on
November 23, 1967, on the matter of Bill
C-96.
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Mr. Stafford: I so move.
Mr. Gilbert: I second the motion.

Motion agreed to.

That, gentlemen, concludes this morning’s
session. Before adjourning the meeting I
want to take the opportunity, Professor
Friedland, on behalf of the Committee, of
thanking you very sincerely for your appear-
ance here today and for the information that
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you have given to us. As Mr. MacEwan has
stated, when we read the minutes of the
evidence and have an opportunity to study
your recommendations I am sure they will be
very beneficial. Your recommendations will
undoubtedly be reflected in the report that
we in due course will be making to the
House on our observations of the subject
matter of this Bill sponsored by Mr. Mather.

Thank you very much, Professor
Friedland.

=S
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MINUTES OF PROCEEDINGS

TuespAY, November 21, 1967.
(10)

The Standing Committee on Justice and Legal Affairs met at 11.20 a.m.
this day. The Chairman, Mr. Cameron (High Park), presided.

Members present: Messrs. Aiken, Cameron (High Park), Cantin, Choquette,
Gilbert, Goyer, Guay, MacEwan, Pugh, Tolmie, Whelan and Mr. Woolliams (12).

Also present: Mr. Klein, M.P.

In attendance: Dr. J. Gregory Fraser, Director, Toronto Clinical Services
and Director, Narcotic Addiction Unit, Alcoholism and Drug Addiction Re-
search Foundation, Toronto, Ontario.

The Committee resumed its consideration of the subject-matter of Bill
C-96 (An Act respecting observation and treatment of drug addicts).

The Chairman announced that a meeting of the Subcommittee on Agenda
and Procedure will be held soon, to consider what additional witnesses should
be invited in connection with the subject-matter of Bill C-96.

The Chairman introduced the witness, Dr. J. Gregory Fraser, of the Alco-
holism and Drug Addiction Research Foundation in Toronto.

Mr. Klein was invited to read a letter dated November 15, 1967, which he
had received from Dr. Vincent P. Dole of The Rockefel_ler University. The letter
contains Dr. Dole’s views on the subject-matter of Bill C-96. Attached to the
letter was a copy of an article by Dr. Dole and Dr. Marie Nyswander, entitled
Heroin Addiction—A Metabolic Disease, which appeared in the Archives of
Internal Medicine, July 1967, Volume 120. The Com@ttee agreed that the letter
and attachment should be filed as an Exhibit (Exhibit C-96-3).

Dr. Fraser made a few introductory comments on the subject-matter of
Bill C-96 and read a prepared statement, entitled Comments On Narcotic
Addiction. He also commented on the subject of methadone therapy, as re-
quested by the Committee.

The Members questioned Dr. Fraser for the balance of the meeting. The
Chairman then thanked the witness for the expert information which he had
provided to the Committee.

At 1.05 p.m., the Committee adjourned until Thursday, November 23, 1967
at 11.00 a.m., when the witness will be Dr. James Naiman, Assistant Professor
of Psychiatry at McGill University.

Hugh R. Stewart,
Clerk of the Committee.

10—3
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EVIDENCE

(Recorded by Electronic Apparatus)

Tuesday, November 21, 1967.
® (11:20 am.)

The Chairman: The meeting will come to
Orgier. We are resuming Committee consider-
ation of the subject matter of Bill C-96, an
Act respecting observation and treatment of
drug addicts.

It is my pleasure and honour to introduce
°1§I‘ Wwitness of today, Dr. Gregory Fraser,
Director of the Toronto Clinical Services of
the Alcohol and Drug Addiction Research
¥ Ol}ndation. He is also Director of the Nar-
cotic Addiction Unit.

l’)r. Fraser graduated in Medicine from the
University of Manitoba in 1957. He did post-
graduate work for five years in psychiatry
and internal medicine at Vancouver, Mont-
real and Saskatoon. He is a specialist in
Internal medicine and a Fellow of the Royal
College of Physicians.

Dr. Fraser has been with the Alcohol and
Drug Addiction Research Foundation since
1962. I think you all have—if you have not,
We have copies here—a memorandum that
Dr. Fraser has prepared. Before calling on
Dr. Fraser, Mr. Klein, the sponsor of the Bill,
is here and he has a letter from Vincent P.
Dole, M.D., of the Rockefeller University and
I believe he would like the permission of
the Committee to read it.

Is that agreed?
Some hon. Members: Agreed.

Mr. Milton Klein (Sponsor of the Bill):
Thank you, Mr. Chairman. Dr. Vincent Dole,
if you recall, is the doctor affiliated with the
Rockefeller Institute who is referred to in the
evidence given last time as experimenting
With methadone the substitute drug for
heroin and so forth. He says this in his letter
of November 15, 1967:

Thank you for letting me see the bill
concerned with drug addiction. I am
very pleased to support your position
that drug addiction is a form of medical

illness, and that the objective of society
should be to provide treatment rather
than punishment.

The difficult problem in any such
legislation is to define the rights of the
addict to choose treatment or even to
reject it. In practice the laws that have
made treatment compulsory have become
simply the instruments of putting addicts
in jail without having committed a
crime. I would urge, therefore, to recog-
nize that the so-called treatment pro-
grams in which jails are called hospitals
is not a bonafide treatment from a medi-
cal point of view.

I believe that you might do well to
describe drug addiction as a medical dis-
ease rather than identifying the bill with
some particular theory of the condition,
as you do in stating that it results from
some type of mental illness. The enclosed
reprint may help clarify the distinction
between different theories of this
condition.

Let me emphasize that I support the
intent of your bill and hope that you can
formulate a process that will bring
addicts to doctors rather than to jails.

Sincerely yours,
(sgd.)
Vincent P. Dole, M.D.
With the permission of the Committee, I

would ask that this letter be placed on ite
record.

The Chairman: The letter is on the record.
Mr. Klein: As an addendum?

The Chairman: As an exhibit. It is agreed?
Some hon. Members: Agreed.

The Chairman: Dr. Fraser, you may pro-
ceed. You know that after you have complet-
ed your statement the meeting is thrown
open for questioning. g

Dr. Gregory Fraser (Clinic Director, Al-
cohol and Drug Addiction Research Founda-
tion, Toronto, Oniario): Certainly. Mr. Chair-
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man and members of the Committee, I should
like you to know that I consider it a privilege
to appear before you in order to make a brief
statement on Bill C-292 which was read in
the House of Commons on April 21, 1967.
Following this presentation, I shall be
pleased to answer, if possible, any questions
which you might have and to share with you
my views on a public health problem which
has been a very important part of my
endeavours during the past three years.

My concern has not been exclusively relat-
ed to  narcotics; rather it has included
primarily alcohol and other. addicting or
habituating ~ drugs such as barbiturates,
non-barbiturate sedatives and hypnotics,
amphetamines and, more recently, the hal-
lucinogens such as marijuana and LSD.

I should like to emphasize that I am
appearing before you today as a senior mem-
ber of the Toronto Clinical Services and that
my views are based on my clinical experi-
ence in this field. My views must not be
considered as the official views of the Addic-
tion Research Foundation. Official views of
the Foundation are formulated following
deliberation, discussion and consultation with
many persons both within and without the
Foundation.

I think that you will be pleased to know
that the Foundation is presently considering
presenting a brief to this Committee. If this
is done, such a brief will represent the views
and thinking of a large variety of profession-
als who may view the problem with a very
different emphasis. If you are interested in
the official views of the Foundation, then I
would urge you to approach the Executive
Director for the submission of such a brief.

Mr. Chairman, before I read my comments
on Bill C-96 or C-292, I note that this Bill
states:

This Act may be cited as the Drug Ad-
dicts Protection Act.

A problem immediately arises as to what we
mean when we say ‘“addict.” For example,
the most common addicting drug used in our
society today is alcohol, and I think anyone
who is addicted to alcohol is an addict and
can be called an alcoholic. On the other
hand, many people can be alcoholic without
necessarily being addicted to the drug.

For example, some people with certain
underlying personality disorders may, when
drinking a certain amount of alcohol, become
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involved in behaviour where they suffer con-
siderable economic loss and damage and
insult to their families and friends. Certainly,
such a person, by many definitions, would be
considered an alcoholic although he need not
necessarily be addicted to the drug.

In 1957 the World Health Organization
defined drug addiction by naming four char-
acteristics: the first is the desire to continue
taking the drug; the second, a tendency to
increase the dose; the third, a psychic and
generally a physical dependence on the drug;
and the fourth, an effect detrimental to the
individual and society.

Because of the difficulties attending the
definition of the word “addiction”, in 1964
this Committee of the World Health Organi-
zation discarded the term “addiction” and
substituted for it the term “dependence”,
specifying in each case the drug dependence
of a certain type. And if I understand the
intent of this Bill correctly, I think that we
would be concerned this morning with drug
addiction, or drug dependence of the mor-
phine type, which has the four characteristics
of addiction which I outlined to you.

The public health services hospitals in the
United States at Lexington and Forth Worth
maintain that evidence of physical depend-
ence is mnecessary in order to define the
pathognomonic feature for the diagnosis of
addiction.

And now, turning to the comments which I
have prepared, this is not as comprehensive a
statement as I should like to have prepared
for you at this time; however, with the limits
of time at my disposal, it is the best that I
could do.

Narcotic addiction is a public health prob-
lem. Classification of narcotic addicts is lack-
ing in sophistication and includes profession-
al addicts, medical addicts, and street or
criminal addicts.

Professional addicts include doctors, den-
tists, nurses and pharmacists, and other
professionals who have a certain accessibility
to narcotic drugs. There are many different
things which distinguish them from the other
groups and it is generally recognized that the
treatment of their addiction is more success-
ful in terms of abstinence from drugs, and
rehabilitation.

e (11:30 a.m.)

Medical addicts are persons who become
addicted during the treatment of a disease,
most often a chronic, painful, and incurable

0%
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disease where narcotic substances are admin-
istered to control pain. There is much agree-
ment in the medical literature as to how
these patients should be treated, although
even here one is cautioned to use the smallest
amount of the drug to afford sufficient relief
of pain. Occasionally, however, a medical
addict can pose a very different problem in
therapy, especially when the disease for
which the narcotic was originally prescribed
is arrested or cured and yet the medical
addict has an intense craving to continue
taking the drug. Under these circumstances
medical addicts may come into conflict with
the law. For example, they may forge physi-
cians’ prescriptions and in this way be
charged in court.

The vast majority of narcotic addicts are
criminal or street addicts and it is probable
that it is concern for this group which result-
ed in the formulation of the Bill C-292. One
of the fallacies which has given rise to much
misunderstanding is the belief that narcotic
addicts are comprised of a homogeneous
group of persons who can be rehabilitated if
they are afforded a particular type of treat-
ment. This, however, is not true. Rather, nar-
cotic addicts are comprised of a heterogene-
ous group of persons with different per-
sonalities and problems, social, psychological,
and economic. It has become clear that a
wide variety of different approaches in treat-
ment are required if a significant percentage
of patients are to be rehabilitated. Narcotic
addicts have done a good job in certain areas
of creating the belief that all of their prob-
lems would be solved if they had their drug
of choice made legally available to them.
Again, this is not true. The problem is much
more complex and the patient presents many
problems in therapy.

Perhaps you will be interested in listening
to some of the experience of the Narcotic
Addiction Unit since its beginning several
years ago. The basic principles by which the
clinic works with narcotic addicts include the
following:

Narcotic addiction is a public health
problem.

It involves the patient’s total person,
including his physical, psychological, social
and economic well-being.

Involvement with drugs is symptomatic.

A voluntary accepting approach with a
graded program of expectations has the best
chance of success—for some addicts.
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From February 1, 1964, to June 30, 1967,
321 addicts were admitted to the program.
On June 30, 57 of these were actively
involved in the treatment program and the
other 264 were not actively involved in the
treatment program and they are referred to
as inactive. During the past two years the
number of active patients has remained rela-
tively constant.

Of the active group of patients 39 were
male and 18 were female; the mean ages of
the male was 35 years and of the female 29
yvears. Both males and females had an aver-
age of 10 years of education. There were no
significant differences in the ages and educa-
tion of the active and inactive groups. Of the
active patients 50 per cent were married and
of the inactive patients 33 per cent were
married.

There is a significant difference between
the duration of treatment for the two groups.
The mean duration of treatment for the
active group is 8% months and for the inac-
tive group 2} months. Many of the inactive
group of patients visited the clinic on only a
few occasions. They could not, in fact, be
considered to have entered a therapeutic
process. At the same time it must be conclud-
ed that the treatment program which we
have offered over the past few years has not
been accepted by the majority of addicts who
apply for treatment. The drop-out rate for
the total period of time is 85 per cent.

Patients are most commonly self-referred
to the clinic although some wpatients are
referred to us by social agencies, private
physicians and penal or reform institutions.
Most often the patient is admitted to the
clinic within one to two weeks of his initial
contact. The admission procedure involves an
assessment of the addict’s drug usage, his
social and economic performance, his physi-
cal and emotional state and his motivation
for treatment. This assessment involves the
total staff; intake interview by the social
workers, physical examination and history
by the physician and nurse, personality
assessment by the psychiatrist and social and
economic performance by the social worker.
Applicants are then conferenced by the total
staff team including other program staff such
as an occupational therapist. Program con-
tent includes chemotherapy, psychotherapy,
occupational therapy, social, vocational, and
personality counselling and social recreation.

The experience of the voluntary outpatient
clinic of the Addiction Research Foundation
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has been bery similar to other voluntary out-
patient programs which employ similar
techniques to our own. Recently the Addic-
tion Research Foundation established a Nar-
cotic Review Committee to evaluate the
existing program, to survey the literature in
regard to narcotic addiction treatment pro-
grams, elsewhere and to make recommenda-
tions to the Foundation as to what changes
should be instituted so that we may more
effectively serve this group of people who
come to us. Although this report is not yet
completed, it is already clear that a wide
variety of approaches in treatment of narcot-
ic addiction are necessary if more than a
small percentage of patients are to be effec-
tively rehabilitated.

There is a need for both voluntary and
involuntary programs.

Mr. Chairman, you asked me if I would
make a few comments on methadone.
Maintenance methadone or methadone thera-
py is a most important component of che-
motherapy and it is used for two purposes in
the treatment of a narcotic addict. In one
instance it may be used for withdrawal treat-
ment and it is well recognized and agreed in
the medical literature that this is the best
treatment to afford a person who is addicted
to heroin or morphine or other synthetic nar-
cotic substances. It is long-acting in the body
and it can be administered once daily,
although characteristically, because of the
patient’s needs the medication is divided for
withdrawal treatment into several doses a
day. I do not think there is any disagreement
about the place of withdrawal treatment,
although there are those who would argue
that withdrawal treatment should not be
administered to patients who are voluntary
out-patients. Some authorities advocate that
persons undergoing withdrawal treatment for
methadone should be in a closed hospital
where the likelihood of obtaining illicit drugs
is very much lessened and where there is
perhaps some measure of involuntary control
over the patient so that indeed you may be
sure that you effect withdrawal.

e (11:40 am.)

I think that the views of these authorities
may change as further experience in the
treatment of the narcotic addict with with-
drawal changes. In recent years laboratory
techniques have emerged in particular thin
layer chromatographic examination of the
urine for not only narcotic substances but
barbiturates and amphetamines. So that if a
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person were to come to the clinic for with-
drawal treatment one might administer the
drug to him on a daily basis, collect a sample
of urine and examine it for the presence of
other substances. If these substances are
found with a certain frequency, which I will
not attempt to define, in the urine of a
patient undergoing withdrawal, one would
possible discontinue the withdrawal treatment.

Of much greater controversy within the
medical literature and among the medical
authorities is the place of maintenance
methadone therapy. We have employed this
particular treatment in our clinic on the fol-
lowing basis. It was instituted on the hypoth-
eses that it lessens the craving for the
illicit use of drugs; that it decreases preoccu-
pation with drugs and related activities and
that it increases emotional stability as reflect-
ed, for example, in employment status, fami-
ly relationships and the addicts’ subculture.
Patients are selected for this treatment on
the basis on the following expectations: the
clinic would be the only source of narcotic
drugs; the patient would avoid the addicts’
subculture area; the patient was employed,
seeking employment or engaged in a retrain-
ing program; the patient’s residence was
relatively stable and that the patient seemed
to be positively motivated toward the goals
of our treatment program.

Methadone is presently administered only
in liquid form. Initially it is dispensed on a
daily basis but as the patient demonstrates
his reliability, it may be dispensed twice
weekly or even once a week. Patients do
not—

Mr. Klein: May I ask you one question,
doctor, on that point. What is the cost of a
dose of methadone?

Dr. Fraser: Oh, it is very small; I do not
know.

Mr. Klein: I am told it is less than 10
cents.

Dr. Fraser: It is very small; I know that,
sir. Patients do not know the dose of metha-
done which they receive. The maximum
daily dose of methadone administered is 40
mgs. with a mean of less than 30 mgs. Of the
active group of patients, 42 were on mainte-
nance methadone therapy for a mean dura-
tion of 8% months. Of the inactive group,
39 patients had been on methadone for a
mean duration of less than four months.
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During the summer of 1966 an independent
research study was carried out on the active
patient population by a sociologist who is the
senior member of the research division. Of
the 57 patients who were active in treatment
at that time, 63 per cent had more or much
more contact with square friends; 88 per cent
had less or much less involvement with the
addicts of culture; 33 per cent had more or
much more contact with family members; 88
per cent reported a marked improvement
regarding illicit use of drugs and 73 per cent
had less or much less preoccupation with
drugs.

Now Dole and Nyswander in New York
City have more experience with the use of
methadone for maintenance treatment in the
treatment of narcotic addiction than any
other authorities in America and I think at
the present time they have close to 600 nar-
cotic addicts who are on this particular
therapy. They use a much higher dose of
methadone than we employ in the clinic.
They go as high as 180 mgs. with a mean of
100 mgs.

The patient is admitted to hospital for up
to six weeks while he is stabilized on this
particular medication and it is my under-
standing that controlled studies have been
carried out on patients in hospital so that if
they are administered narcotic substances
they do not get the euphoriant effect. Dole
and Nyswander also claim that doses of
methadone at this level completely relieve
the craving for narcotic drugs and within
their program their drop-out rate is very
small.

I do not know the criteria of accepting
patients into their program. It is quite clear
that not all narcotic addicts are going to
apply for treatment in a voluntary kind of
program. It seems that many of them have to
be compelled to take treatment, but I think
that all medical authorities feel that most
studies in the treatment of narcotic addiction
lack controls and careful evaluation. The
emphasis which is being placed by medical
authorities at the present time is on the need
to more carefully evaluate the treatment prq-
grams which are presently employed in vari-
ous parts of the world.

I would like to comment for just a moment
on Synanon and Daytop Lodge. As you
know, ex-addicts are very important in these
institutions and there is a complete
authoritarian structure throughout them. I
had the opportunity of visiting Daytop Vil-
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lage on Staten Island in New York about a
year and a half ago and one could not help
but be very impressed by seeing several hun-
dred narcotic addicts who were obviously
living in a drug-free environment and obvi-
ously were much more content with their
lives. Certainly they may have developed a
dependency on the institution and there are
many who criticize these organizations, stat-
ing that the narcotic addict becomes depend-
ent on this particular sub-culture and that
his eventual rehabilitation into the communi-
ty will not be achieved. I do not share this
criticism; I think it is much more construc-
tive to have a narcotic addict dependent on a
sub-culture which is drug free, who is not
engaged in illicit or criminal activities such
as most street addicts are, and who is self-
supporting and may be making a worthy
contribution, for example, even to knowledge
about narcotic drugs and the dangers which
they hold for the user.

I think there is a need to explore a wide
variety of approaches. In New York City, if
patients who may have a term of imprison-
ment but then are released on parole are
carefully followed on parole by their proba-
tion officer the chances of remaining abstinent
for a relatively long period of time are much
greater than if the person is released under
no supervision whatsoever.

In concluding my formal remarks, Mr.
Chairman, I must say that we have to note
and take cognizance of the fact that in our
experience there has been a drop-out rate of
85 per cent. We do know that a small num-
ber of those who have dropped out are now
drug-free and are working and contributing
as members of the society in which they live.
However this number is very small and
despite the fact that there is this high drop-
out rate I think it is important to recognize
that at least a percentage of narcotic addicts
have responded to the type of treatment pro-
gram we have offered. Our experience is
somewhat better than with the public health
hospitals in the United States that I men-
tioned, and we look now to the future to
developing a much greater diversification in
the approaches of treatment which we use
and thereby think that we will be able to
help a larger number of patients who come
to us for treatment. Thank you.

e (11:50 a.m.)

The Chairman: Thank you very much, Dr.
Fraser.
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Are there any questions?

Mr. Tolmie: Mr. Chairman, I think all of
us realize that a great deal of crime and
violence results from the efforts of addicts to
obtain their drugs, as they do of course,
illegally. Also, these cravings make it possi-
ble for the creation of syndicated crime rings
to provide the drugs necessary. In effect, you
stated in your presentation that the results,
as far as cures are concerned, are very dis-
mal indeed, as 85 per cent drop out. My
question is this: It has been suggested that a
program could be developed whereby drugs
would legally be supplied free or at a nomi-
nal cost to drug addicts. Now if 85 per cent
of drug addicts drop out of these voluntary
clinics it means they go back to the streets.
Would it be possible to initiate a type of
facility where drugs could be supplied legally
and free and at the same time continue with
your type of narcotic addiction unit, the pur-
pose being to make certain that these so-
called hopeless cases at least would not have
to resort to crime or violence to obtain what
they need? This may be a feeling of despera-
tion but it appears to me from what you
have said here that you are making very
desperate efforts to no avail and that the real
problem is the crime induced by people who
have no control over their desires. I would
like your comments on that.

Dr. Fraser: First, in regard fo crimes of
violence, Mr. Chairman, I think surveys and
studies have quite clearly indicated that nar-
cotic addicts very wuncommonly become
involved in crimes of violence. They become
involved more in crimes against property
because they support their habit mainly by
theft, at a considerable cost to the communi-
ty, and there is no doubt about that. Female
addicts resort quite often to theft or prostitu-
tion in order to gain sufficient money to sup-
port their habit.

I should emphasize that we have not
offered maintenance methadone therapy to
all narcotic addicts who have come to us for
treatment. I outlined the expectations that
were placed on the narcotic addiet if we
were going to supply him with drugs, per-
haps the most important one being that he
was employed, seeking employment or
engaged in a retraining program.

Mr. Tolmie: You do supply certain people
with drugs though?

Dr. Fraser: Yes.
Mr. Klein: Not methadone though?
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Dr. Fraser: Yes.

Mr. Klein: Are you speaking of methadone
or are you speaking of opium?

Mr, Tolmie: I am talking about the drugs
they crave and have to resort to violence to
obtain.

Dr. Fraser: They do not resort to violence.

Mr. Tolmie: Or resort to theft or whatever
it might be. Does your particular unit pro-
vide these drugs that they find so necessary?

Dr. Fraser: We provide drugs in those
cases to a patient whom we feel is somewhat
motivated for treatment, is involved produc-
tively as I mentioned, is seeking employment
or engaged in a retraining program, or is
employed.

Mr. Klein: What kind of drug do you
supply?

Dr. Fraser: These were the expectations I
outlined for placing a person on methadone.

Mr. Tolmie: Do you supply heroin?

Mr. Klein:
opium?

Do you supply heroin and

Dr. Fraser: Oh, no.
Mr. Tolmie: Will you continue please.

Dr. Fraser: What was the other part of
your question?

Mr. Tolmie: Although you have made val-
iant efforts, according to your presentation, is
it correct that the results are negligible?

Dr. Fraser: No, I do not say that. I say that
we have demonstrated that a voluntary out-
patient approach that uses all the types of
treatment I have indicated will help about 10
to 15 per cent of narcotic addicts who come
to us on an out-patient basis. Now this cer-
tainly is better than the follow-up studies
which have been done for example in the
public health hospitals which I referred to in
the United States. This is somewhat of an
improvement. Although this approach offers
some benefit to a small percentage of patients,
most of the patients come and need treatment
almost immediately; they may come two or
three times to the clinic and that is all.

Mr. Tolmie: I will try to put my question
very succinctly. Regardless of your efforts—
and I certainly appreciate what you are try-
ing to do: in many cases it is hopeless—the
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drug addict goes back to the streets and as
you say, resorts to theft to obtain what he
has to obtain. Do you feel a social service for
the protection of society would be rendered if
centres were developed whereby drugs
which they crave could be supplied legally
to them and at a nominal cost?

Dr. Fraser: Not without all of the other
services which I have outlined to you. Al-
though the people in the narcotic control divi-
sion say that the statistics of the clinics that
were established in the 1920’s in the United
States for this purpose were incomplete for
careful evaluation they felt that this greatly
increased the incidence of narcotic addiction
at that particular time, and this is why
these particular authorities oppose so greatly
and are so fearful of what are very impor-
tant experimental studies and new studies in
the freatment of narcotic addiction. But
supplying the drug alone to the person will
not solve all of the problems. He has become
habituated to a certain way of life over a
long period of time and just giving him the
drug will not solve all these problems.

I mentioned that the average education of
the patients coming to us was 10 years. Al-
though I have not the details of their occupa-
tional histories with me some of them had
never worked for more than a few weeks to
a few months at a particular time. So a
person needs much encouragement in get-
ting ready for employment and he needs
much encouragement and support to seek
and obtain employment. Then, how many
people are willing to employ narcotic addicts
if they know that they are narcotic addicts
and have been involved in criminal
activities?

Supplying the drug alone free will not
solve the problem; it is much more complex.

Mr. Tolmie: Yes, I quite realize that. I do
not want to pursue my line of questioning
too long. I am not thinking so much in this
particular case of the drug addict himself; I
am thinking of society. If, as I say, these
drugs were made available in this manner
would it not have a beneficial effect in view
of the fact that the rate of theft, crime and
prostitution would be decreased?

Dr. Fraser: This has been argued and post-
ulated. There are no studies which are going
to indicate that this is so. One can develop a
hypothesis to this extent but whether or not
this would actually occur I cannot tell you. I
can tell you that on the doses of methadone
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which we have employed in our clinic, and
we wonder whether we should not have
employed higher doses of methadone in our
clinic, we know that even though they do get
this drug at the level, many of the narcotic
addicts who have been placed on mainte-
nance methadone continue to use other illicit
drugs, as determined by our thin layer
chromatographic analysis of the urine and by
physical examination. So we may have been
merely adding a drug or decreasing their
habit on the streets, but not necessarily end-
ing it. I think that we need more time and
further study to see if by increasing the dose
we could completely remove their craving for
illicit drugs. As I mentioned in my statement
to you earlier, the most promising work in
this regard is the work of Dole and Nyswan-
der in New York City, where their drop-out
rate is very small. However, they do deal,
according to people to whom I have talked,
with a selected group of addicts, and not all
addicts are going to come to them for
treatment.

e (12 noon)

Mr. Tolmie: Do you know of any other
countries that have tried this system of legal
drug dispersal?

Dr. Fraser: Other than the United States?

Mr. Tolmie: Or Canada. Has it ever been
tried or practised in any other country?

Dr. Fraser: In Britain, certainly, where
they administered both heroin and cocaine to
patients.

Mr. Tolmie: How did it work?

Dr. Fraser: During the initial follow-ups
which were reported in the literature there
were very promising results, but as one went
farther on in the studies, they seemed less-
promising in their approach. I have never
had the opportunity personally to look at
these programs, but I have heard a wide
variety of different reports about exactly
what was being accomplished. Some claim
that absolutely nothing is being accom-
plished, except having drug addicts who
were high on heroin and cocaine, to others
who claim that many of the addicts were
rehabilitated, working, and supporting their
families.

Mr. Woolliams: I have a related question. I
have never felt that one can ever legislate
morality. I suppose the most important thing
to do is to try to enact laws which help the
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addicted individual and thereby help society.
My first question which is leading up to
something, is this: Do you agree that the law
as it is now, the Narcotics Act, has pretty
well demonstrated that it has failed?

Dr. Fraser: Yes.

Mr. Woolliams: Our Canadian Act was
based on the one in the United States, just as
we followed prohibition. When the United
States had prohibition we tried to legislate
morality. You agree that the law as it is
today has failed. In what way do you say it
has failed?

Dr. Fraser: I think it has certainly been
well demonstrated that if you incarcerate an
addict for a number of years, almost before
he is out of jail he is back on drugs again
and once more involved in the criminal
activities with which he had been associated
in obtaining these drugs. Many patients—or,
in this case, many prisoners released from
jail, are re-arrested within a day or two of
their release from prison. Therefore, incar-
ceration alone certainly has done nothing to
solve the drug-addiction problem.

Mr. Woolliams: That brings me to my
second point. It is not the drug itself; it is the
desire and craving that have created these
people who follow a criminal course. You
have already said that.

Dr, Fraser: Yes; to support their habit.

Mr. Woolliams: That is right. Is that not
what the British have tried to cure? Is not
the problem that these people go out, and,
having become addicts of a certain drug such
as heroin, may have to pay such large sums
of money for it that the consequence is that
they commit theft, burglary, prostitution and
all those kinds of crimes in order to get the
drug? That is the whole problem, is it not?

Dr. Fraser: No, not the whole problem.

Mr. Woolliams: It is very largely the main
problem.

Dr. Fraser: It
problems.

is certainly one of the

Mr. Woolliams: Yes. Now, I would just like
to point out something to you. From some of
the material that I have read I gather that in
England they have increased the dosages and
that where it has been free, or compara-
tively free—the addict has become even more
immersed in his addiction because he can
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readily get it. He takes bigger dosages as
time goes on. Therefore, what is happening is
that he becomes a greater addict. This has
been one of the arguments.

To your knowledge, what is the percentage
in Canada, under the present law and the
present circumstances, who have been cured
after having become addicted to heroin or
any other such drug?

Dr. Fraser: Very small. I could not give
you a percentage, because when you say
“cure”, what do you mean by “cure”.

Mr. Woolliams: So that they do not get the
habit again—are completely cured of the
habit?

Dr. Fraser: Very small.

Mr. Woolliams: Very small. Then that is
somewhat of an answer to my good friend.
Once the particular individual is addicted he
will probably commit all these crimes under
the Code and that is why he gets into jail. It
is because he must get the drug. Would it not
be better if he went to a health centre? You
cannot cure him. You have already admitted
that the percentage of cures is small. Even if
he took more of the drug he would not be
committing these crimes on society and
demoralizing those with whom he came in
contact. He could go to one of these centres
and be able to get the drug. That individual
may be somewhat isolated from society, but at
least he or she is out of the way and not
demoralizing the rest of society.

Dr, Fraser: Let me say that I would not be
involved in the work that I am doing if I did
not believe that methadone, or perhaps other
narcotic substitutes, might not aid in the
rehabilitation or improvement in well-being
of these particular people.

People like to believe though, that all prob-
lems related to narcotics, and the narcotic
addict will immediately be solved once you
give the person a sufficient amount of drug.
This has not yet been proven. It would be
dangerous and wrong to say that you are
going to remove all the problems associated
with narcotic-addiction just by supplying the
drug. It has been demonstrated that some
narcotic addicts merely take the drug which
they are getting and also take other illicit
drugs which they continue to obtain on the
street, and continue to engage in the activity
in which they have been involved all along.

~
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Mr. Woolliams: There is some suggestion
that when methadone is used as a cure the
patient becomes really “hooked” on metha-
done for life in order to stave off the addic-
tion to the other drug. Is that correct?

Dr. Fraser: Yes; the patient becomes
addicted to methadone.

Mr. Pugh: Would this be a parallel to a
diabetes cure?

Dr. Fraser: I could not really equate it
with diabetes, which we know is perhaps a
variety of different disorders and where
there is a relative or absolute deficiency of
insulin in the body. Metabolic changes occur,
of course, in the addict who has been on
heroin for a long period of time, but whether
or not that creates irreversible changes
which necessitate his having the drug from
that time forward, cannot really be stated
with certainty. Certainly patients who have
been incarcerated, or involuntarily or volun-
tarily committed to a hospital such as the one
at Lexington, who have been off these drugs
for a long period of time, when released
become involved in the society from which
they came. They certainly do not at this time
have a physical dependence on the drug,
although they may have a psychological
dependence.

There are also authorities who claim that it
is necessary to keep a person in such a
hospital for as long as six months if one
hopes to remove the physical and psychologi-
cal dependence entirely.

Mr. Woolliams: I have just a few more
questions. Under the British —system the
addict can get a certain quantity of the drug.
You have said in your own brief that there
are professional addicts now who will proba-
bly take drugs all their lives and who,
because they are in the professional class,
may never find themselves in the position
where they have to commit any crime. From
your experience, does heroin really impair
health? Is there any evidence of that? Are
there any statistics indicating that it has an
effect on the longevity of the individual?

o (12:10 p.m.)

Dr. Fraser: Certainly heroin impairs peo-
ple. For example, it markedly decreases
appetite. People on heroin often eat very
little and lose weight; they become malnour-
ished. Its most common side-effect is that it
gives rise to constipation. The great danger
in the use of heroin, as it is obtained on the
street anyway, is that a person who has had
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a high addiction to heroin and then has had
it withdrawn, either in jail, or in hospital, or
elsewhere, may take some heroin and kill
himself in the process. That is probably the
most common way of meeting death from
heroin.

I do not believe, however, that it has been
demonstrated that there are long-term,
organic disorders arising from heroin,

Mr. Woolliams: It may be also that the
malnutrition, outside of the effect of the drug
itself, may be due to the fact that a person
who has to choose between getting the drug
or getting a room and meal, will choose the
drug. I think we now come to the thing that
we are all concerned about at the present time,
the use of marijuana by university and col-
lege students in Canada and the TUnited
States. The suggestion has also been made by
medical people and experts like yourself that
this is merely the beginning and then they go
on to other drugs. Because of the extensive
use of drugs by certain college students in
the United States and Canada, what would
you suggest as the solution to this problem at
the present moment?

Dr, Fraser: The longer I am here the less I
feel like an expert. I certainly do not know
what the problem is. I do not think this is
really a question for a medical authority. I
think it is a question for the community and
society at large to decide what to do about
the problem of marijuana. As you know,
there are committees that now want to legal-
ize marijuana and I suppose the position that
a medical person should take is that if such a
substance does no harm then one should sup-
port such legalization.

Mr. Woolliams: On. that point, if I may
interrupt you, I was talking to one of the top
medical men from Toronto recently—I do not
want to use his name—and I would like to
get your idea on this because other medical
people and experts in the field have made
other statements on the effect of marijuana,
but ' he voiced the strong opinion that
marijuana is the type of thing that has seri-
ous and permanent effect on the cells of the
brain. In other words, if an intelligent person
with an 1.Q. of 130 or 135 continues to use
marijuana it will have the harmful effect of
reducing that person’s 1.Q. It destroys certain
cells of the brain. It is not like being an
alcoholic. You may be an alcoholic but if you
get away from the alcohol habit you can
return to being a normal individual with all
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the physical and mental capacities you had
before you become an ordinary alcoholic.
What is your opinion in this regard? There
are a lot of professors in universities and
medical people who keep coming out with
the statement that there are no harmful
effects from the use of marijuana. University
and college students have said to me, “There
is no harm in it. It is no worse than alcohol
or tobacco. I am going to use it.” Can you
give us an unequivocal answer with refer-
ence to whether, in your opinion and from
your experience, marijuana is harmful and
has permanent effects, or are some of these
other experts trying to leave the impression
that there are no harmful effects?

Dr. Fraser: As you know, there are many
types of marijuana and they go under a
great variety of names. Marijuana obtained
from the eastern countries might contain
more or even different active ingredients of
marijuana. It is claimed from studies which
have been done that in some of these coun-
tries it does give rise to permanent organic
deterioration of the central nervous system.
However, whether the marijuana they are
using is the same as the marijuana we are
using in this country, which I think is mainly
imported from Mexico, I do not know. I
certainly do not think there is any conclusive
evidence today on which I can state that

marijuana gives rise to organic brain
damage.
Mr. Woolliams: Is there any conclusive

evidence that it does not?

Dr. Fraser: No, because the studies which
have been done in countries where marijua-
na is used to a large extent have not been
controlled studies. The greatest criticism of
these clinical studies in regard to the addic-
tion field is that so many of them have not
been controlled.

Mr. Woolliams: Is it not a fact that when
these medical people and professors, who
have some knowledge of the subject of drugs,
make these statements they do irreparable
social damage because they leave the impres-
sion with the youth that irrespective of the
type of marijuana it is, whether it is grown
in China or in any part of Asia, Europe,
Canada or the United States, that it is all the
same package. They really believe there is no
harmful effect from it and as a result they
use it and say, “Look, I am going to get a
kick out of marijuana instead of going out on
my weekend drunk”. Is that not right?
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Dr. Fraser: Are you asking me if marijua-
na and alcohol are similar?

Mr. Woolliams: No, I am not asking that.
Does it not have a psychological effect on a
student if he believes it when he hears peo-
ple that hold certain positions in the scientific
and medical field say that it has no harmful
effects and that he may continue to use it?

Dr. Fraser: As I say, we just do not have
the necessary information to make unequivo-
cal statements as to the long-term effects of
the marijuana that we use in this country.

Mr. Woolliams: Perhaps I will put it a
little more mildly. Would you agree, then,
that it would be better, until we have that
kind of evidence, if those people did not
make any. . .evidence make any...

Dr. Fraser: I think many people make irre-
sponsible statements about drugs, not just
professors.

Mr. Pugh: May I ask a supplementary on
that one matter. These irresponsible state-
ments—or responsible, whichever way you
want to put it—to your knowledge are defi-
nitely not based on actual research?

Dr. Fraser: No.

Mr. Pugh: There is no research going on
that has reached the stage where they can
say whether it is harmful or non-harmful?

Dr. Fraser: No. It is illegal to use marijua-
na, therefore one does mnot administer
marijuana to people to find out what effect it
has. As I said, the only studies that are

available concerning the long-term damaging
effects of marijuana are from countries
where marijuana is extensively used and
that may not be the same kind of marijuana
that we use in this country.

Mr. Pugh: Is there any research being done
there which would give an indication one
way or the other?

Dr. Fraser: Alcohol...

Mr. Pugh: No, I am talking about
marijuana.

Dr. Fraser: But we want to know how

such marijuana is used, over what period of
time it is used and how habit-forming—and I
mean psychologically habit-forming—it is.
Does a person develop an habituation to
marijuana to the extent that they become

(
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interested in marijuana smoking and nothing
else and what are the contents of the active
ingredients of marijuana. Although it is
known that there are hospitals which contain
many organically deteriorated patients who
have been using some kind of marijuana,
these studies have been uncontrolled.

Mr. Pugh: But in the countries you men-
tioned where the use of marijuana is legal,
there is as yet no known research on the
subject?

Dr. Fraser: That question cannot be
answered unequivocally.

Mr. Woolliams: May I just ask a supple-
mentary on that line of questioning. You
mentioned there was evidence of organic
deterioration in certain cases where people
had been using some kind of marijuana. Is
that in itself not sufficient evidence to
condemn the use of marijuana as a drug by
individuals? No one has done any research on
whether it is harmful or not and yet it is
known to have harmful effects organically so
far as individuals are concerned. Is that not
sufficient evidence to condemn it and place it
in the category of a dangerous drug?

e (12:20 p.m.)

Dr, Fraser: I said we did not know how
dangerous is the long-term use of marijuana.

Mr. Klein: In other words, a filtered
marijuana. It is silly, is it not?

If I may ask a supplementary, in speaking
of addiction you used a word which I think
is very pertinent to this particular discussion,
that is, “dependency” on marijuana. If there
were a debate on whether marijuana is
addictive or not, would you say that with the
person that smokes marijuana it could become
a matter of dependency?

Dr. Fraser: Yes, it certainly could.

Mr. Klein: Although he might not be
addicted in the narcotic sense, he becomes so
dependent upon it that it almost becomes an
addiction. Is that not correct? A person can
become very dependent upon cigarettes and I
would say that a person who cannot give up
cigarettes—and I am not making any refer-
ence to our friend over here—becomes very
dependent on them.

Dr. Fraser: Yes.

Mr. Klein: Where does dependency stop
and addiction begin?
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Dr. Fraser: As I say, the World Health
Organization, because of all the difficulties in
arriving at what constitutes “addiction”, have
now dropped the term and use the word
“dependency”.

Mr, Klein: Exactly. Therefore if we use the
term that persons can become “dependent’”
upon marijuana, then would you not say it
becomes a danger?

Dr. Fraser: Dependency is not, of itself,
necessarily harmful. All of us, or many of us,
are dependent on our morning coffee contain-
ing caffeine which is a stimulant, and we
become, through habitual use of this, depend-
ent on it. But I do not think anyone is advo-
cating that we outlaw the use of coffee just
because we happen to be dependent on it in
our everyday lives. We know far more about
the very damaging effects of cigarette smok-
ing, but I do not see anyone advocating that
we outlaw cigarettes.

Mr. Klein: We may get to that.

Dr. Fraser: Why, I certainly hope that they
do not advocate that we lock everyone up
IOT . .

Mr. Klein: No, no, I am not thinking about
locking them up; we are very much opposed
to that. But would you say, if I may continue
on that subject, that marijuana, glue sniffing,
and all these other innovations could contrib-
ute to the decadence of our society?

Dr. Fraser: Well, let me answer about glue
sniffing. It is known that there is a very
damaging substance in glue sniffing. I think
we have had damage reported in Toronto
from glue sniffing. We have witnessed disor-
dered behaviour as the consequence of glue
sniffing, and perhaps more important is the
brain damage, the kidney damage, the dam-
age to the blood-forming tissues of the body
which we know arise as the result of glue
sniffing. So certainly if everyone adopted
glue sniffing as a habit, this certainly would
result in considerable deterioration of the
people using it, and therefore, I guess, to the
decadence of society.

The Chairman: Mr. Pugh?

Mr. Pugh: Before I start asking my ques-
tions, and there are not very many, I would
like to go on on one thing. We have established

that there is no known research—certainly not
in Canada and probably not in the United
States and elsewhere where marijuana is
illegal—into either the harmful effects or the
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non-harmful effects. Would you say offhand
then that any statement by a medical man on
the subject of whether it is harmful or non-
harmful is an irresponsible statement? There
is no known research. ..

Dr. Fraser: I think there are statements
which do not present the facts as we know
them that tend to be irresponsible.

Mr. Pugh: You made the statement that
you have men in prison for two or three
years who are addicts when they go in, and
that when they get out almost immediately
they are looking around for the drug again.

Dr. Fraser: Yes.

Mr. Pugh: Are they involuntary patients
while they are in jail or in penitentiary?

Dr. Fraser: They are prisoners in jail.

Mr, Pugh: Is there a course of treatment in
prison—voluntary or involuntary?

Dr. Fraser: I guess there is at the institu-
tion at Matsqui, which perhaps bears certain
similarities to programs that have evolved in
the United States in Lexington and Fort
Worth. I know that they are attempting to
institute a treatment program while a person
is there and yet, as I mentioned, the relapse
rate of people being released from Lexington
and Fort Worth hospitals is very great.

Mr. Pugh: There is none in Canada?
Dr. Fraser: Well, in Matsqui, there is...
Mr. Pugh: Matsqui, in B. C.?

Dr, Fraser: Yes. Their experience has not
been extensive enough to determine exactly
what effects the treatment will have.

Mr. Pugh: In the last statement that you
made—I do not have my brief in front of me
at the present time—you said that there is a
great need to carry out voluntary and
involuntary cures...

Dr, Fraser: Yes.

Mr. Pugh: ...at the present time, and I am
trying to tie this in with the questions that
Mr. Woolliams asked in regard to going to a
centre and having the drug available. Would
this not be a better thing, as against what
you have answered on that in regard to cen-
tres where people could go and get these
drugs? Do you feel that medical research has
not gone far enough and that it is worth going
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on at all speed with medical research and try-
ing to get a better rate of rehabilitation, that
you probably are putting this line with a
medical sickness, and that you feel that, just
like in many other things, eventually you
will find a cure?

Dr. Fraser: I think that eventually we will
be able to significantly improve most of the
people that come to us. But as I said, if this
involved placing them on such a drug as
methadone, then certainly you have not
cured them of their addiction, but you may
have cured an awful lot of other ills in their
lives.

Mr. Pugh: Yes. That is like diabetes and
insulin; it is a medical cure, not an addiction
to insulin, although the patient cannot get
along without it. Similarly, as someone men-
tioned in regard to methadone, there might
be harmful after effects, but you feel that it
is worth a trial and that we should keep
trying.

Dr. Fraser: Yes, I certainly believe very
much that all of the approaches which I
mentioned have to be tried with narcotic
addicts who come to us.

Mr. Pugh: I gathered from your remarks
that the cure without relapse to date has had
a very, very small percentage. Is there any-
thing in line with Alcoholics Anonymous in
regard to drug addiction?

Dr. Fraser: Yes, there is an association
called Addicts Anonymous.

Mr. Pugh: Is there any reported success?

° (12:30 p.m.)

Dr. Fraser: Yes, there is reported success
in certain centres where this has developed;
and, might I say here that you are illustrat-
ing the point which I am trying to make:
that the addicts are not a homogeneous. group
of people but a heterogeneous group of people.
Some are going to respond to Addicts Anony-
mous; some are going to respond to voluntary
out-patient treatment programs such as we
have; some are going to respond to the treat-
ment program such as Dole and Nyswander
have; some are going to respond when they
are put on parole and followed carefully by
probation officers; some are going to respond
when they are put on probation and put on a
drug such as methadone and followed daily
with urine testing for total drug usage; some
are going to respond by certain inspirational
approaches which have been developed at

4
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certain centres; some are going to respond to
Synanon and Daytop Village. All of these
programs offer promise of a significant
improvement in the life of the narcotic
addict. Some of them involve abstinence
from drugs such as Addicts Anonymous and
Synanon and Daytop Village; other programs
do not involve abstinence from a drug. Some
are probably going to have to be permanent-
ly institutionalized in some kind of treatment
centre.

Mr. Pugh: I am in agreement completely
with what you said, that you must keep on
trying; the only thing that I want to do is tie
in the research with the trying.

Dr, Fraser: Yes.

Mr. Pugh: And going along on this busi-
ness of feeding drugs over a period of time to
find out about such things as tolerance and
the possibility of cure, have you the figures
for instance, on the British experience? Is it
working out at all reasonably, either from
the point of view of cure or of stopping
crime, stopping the drug racket?

Dr. Fraser: I have had different reports;
the last reports I have read were those of
Lady Frankau, who was reporting considera-
ble success with her treatment program. She
aims, of course, to eventually get the person
off the drug altogether; but I have heard
conflicting reports and have no direct evi-
dence as to the success of the British system.

Mr. Pugh: Thank you, Mr. Chairman.
The Chairman: Mr. Gilbert.

Mr. Gilbert: Dr. Fraser, I notice that in one
of the four basic principles on page 2 of the
Foundation, it is the wvoluntary acceptance
approach which has had the highest success.
If you relate that to Mr. Klein’s Bill, Mr.
Klein is really taking the involuntary ap-
proach; he is having the magistrate determine
whether the accused should take clinical treat-
ment before, and then determine whether he
should proceed with the offence as charged.
So you get the voluntary and the involuntary
approach. With the voluntary approach you
have not had a very successful record with
regard to cure. Do you think it would be
worse if you had the involuntary approach?

Dr. Fraser: No, there is evidence and there
are studies to show that some involuntary
approaches seem to work much better than
voluntary. A number of cases who have come
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to us either on probation or during the period
of their parole have made very good progress
in treatment up until the time their probation
ends and then they have relapsed, so that
putting some external force on a person who
lacks internal controls often is essential.
There are studies in the United States that
indicate perhaps in some patients this is
more effective than a voluntary outpatient
approach.

Mr. Gilbert: You have said, “heterogeneous
group” with regard to the drug problem and
I think studies indicate that. If I understand
correctly the problem with most people
charged with criminal offences—and you are
quite right that the type of criminal offence
is the non-violent theft, prostitution, pick-
pocketing and so forth—is that they are
attempting to obtain money to buy the drug.

This is where the narcotic clinics come into
effect because if you do that then you are
taking away the profit motive from the push-
er of the drug. This is why I am rather
inclined to approve of mnarcotic clinics
because they take away that profit motive
and it thereby may take away the necessity
to commmit these crimes.

I agree with you that not only are the
narcotic clinics necessary, there are other
treatments that must go with them. What do
you think of the approach of the narcotic
clinic to take away the profit motive of the
pusher?

Dr. Fraser: Well, of course, people become
narcotic addicts from their association with
other addicts. Perhaps by accident they hap-
pen to be born in a certain area of a city
where there is poverty, slum, lack of educa-
tion and lack of opportunity for employ-
ment. Many factors are involved in what
makes the narcotic addict. If you are saying
that if we just give legally unlimited supplies
of narcotic drugs to the narcotic addicts we
are going to have no more problems, noth-
ing could bhe further from the truth.

Mr. Gilbert: You can get what is known as
the “get tough” policy approach, you know.
You can impose terms of imprisonment on
the pushers. Someone said that the analogy
with regard to prohibition is that you devel-
op men like Capone and Luciano. I think
probably we are developing the same type
with regard to drug pushing and to me this
brings up the necessity for these clinics, that
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control the amount of the drug given to the
person. In other words, it seems to me that
you have to get the pusher out of the market.

Dr. Fraser: And do not forget that many
addicts themselves are pushers who are
pushing the drug to support their own habit.

Mr. Gilbert: That is right. I wonder if I
could just ask one final question, Mr. Chair-
man? We have been talking about a cure.
Should we not really start talking about pre-
vention? Is this not the whole basis of it? I
do not know what educational films or
material we have that might be shown to
high school students and college students
which would do away with the necessity of
the so-called “kick” they are looking for.
What would you suggest along those lines?

Dr. Fraser: I think the problem in educa-
tion is to develop programs which result in
effective education. I think in Britain with
regard to tobacco there is no question that
many educational and national programs
were established to educate people about the
dangers of cigarette smoking, and yet the
consumption of tobacco has continued to rise
in the United Kingdom as you know.

I suppose one bases these programs on the
belief that all people are sensible and logical,
and if you tell them if they do this it is going
to be harmful to them, then they are not
going to do it. But people are not necessarily
always sensible and logical and perhaps very
few people are. So there are many factors
involved in prevention. Certainly, I agree
with you that prevention is one of the most
important, if not the most important, aspect
of this entire problem and therefore it
becomes a problem for the entire community
at large to do something about the areas
where narcotic addiction is generated.

~Mr. Gilbert: It is really not a question of
legislating the morals in this province. Here
you have a drug that really affects the physi-
cal and the mental health of a person. It is
really not morals that we are legislating for.
Mr. Woolliams was trying to indicate it con-
‘cerns morals. Do you think it is morals?
Surely it goes beyond that.

. An hon. Member: You could not legislate
morals.

Mr. Gilbert: You could not legislate on it;
that is right. It seems to me that...
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Dr. Fraser: Are you asking me whether I
think drug use is a moral problem?

Mr. Gilbert: No; all I am saying is that Mr.
Woolliams said you could not legislate on
morals, you see. I am saying that we can
legislate on something that really goes
beyond morals because drug addiction affects
the physical or mental well-being of a
person.

Mr. Klein: And his family and society.

The Chairman: I think Mr. Woolliams did
take that additional step.

Mr. Gilbert: Did he?

The Chairman: That is what I understood
in his questions at any rate.

Dr. Fraser: Certainly your opinion would
not be shared by Dole and Nyswander who
are administering high doses of a synthetic
long acting narcotic substance to people.
They are not administering this to people
with a view to giving rise to physical and
mental damage to them and, if we can have
any confidence in their preliminary reports,
no organic or mental damage has been shown
to result in people taking this drug on a long
term basis and the effects seem to have much
benefitted society.

e (12:40 p.m.)
Mr. Gilberi: Thank you Mr. Chairman.

The Chairman: Mr. MacEwan and then

Mr. Klein.

Mr. MacEwan: Doctor, who supports this
research foundation with which you work?

Dr. Fraser: The provincial government
supports the foundation.

Mr. MacEwan: The provincial government
of Ontario.

Dr. Fraser: The narcotic addiction unit of
the Alcohol and Drug Addiction Research
Foundation received some federal support for
a certain length of time but I believe it is
entirely provincially supported at the
present.

Mr. MacEwan: I see. And are there any
similar foundations throughout Canada that
you know of?

Dr. Fraser: There is only one other narcot-
ic addiction unit in Canada and that is locat-
ed in Vancouver.
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Mr. MacEwan: I see. You mentioned that
you visited Staten Island?
Dr. Fraser: Daytop Village.

Mr. MacEwan:
activities there?

And who supports the

Dr. Fraser: It was initially supported by
the National Institute of Mental Health but
whether they continue to support it or
whether it gets finances elsewhere I do not
know.

Mr. MacEwan: I see. Do you think this is
such a serious problem that the foundation
research that they are doing should have
national support in Canada?

Dr. Fraser: Yes, I certainly do believe that.

Mr. Klein: Dr. Fraser, I think you have
established that a drug addict is a sick
person.

Dr. Fraser: Yes, I very much believe that a
drug addict is a very sick person.

Mr., Klein: And not a criminal.
Dr. Fraser: He may be both.

Mr. Klein: But you would call a person
who is addicted to drugs per se to the point
where it is so compulsive that he must have
it, a sick person and not a criminal.

Dr. Fraser: Yes, I would call him a sick
~ person.

Mr. Klein: As opposed to a criminal.
Dr. Fraser: As opposed to a criminal.

Mr. Klein: Personally, I think you have
been very modest in the matter of the insti-
tution you come from. Would you say that if
your institution were given larger sums and
your facilities for confinement were increased
your record might be a lot better than
indicated today?

Dr. Fraser: There is no question in my
mind that if we could develop the type of
comprehensive program that I outlined to
you, which would necessitate an increase in
facilities and staff—it is not easy to get very
competent staff to work with the narcotic
addict—we could do a much more effective
job than we are doing now.

Mr. Klein: Would you say that this is the
road to the future rather than incarceration?
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Dr. Fraser: Absolutely.

Mr. Klein: You are convinced of that?

Dr. Fraser: Yes.

Mr. Klein: Would you not say that if we
can supply jails in our society we can supply
clinics?

Dr. Fraser: I suppose so.

Mr. Klein: It is appalling to hear that there
are only two clinics in Canada. Is it not
correct that if these clinics were established a
lot of the unanswered questions could be
answered because of the work that would be
done by these clinics. ..

Dr. Fraser: Yes.

Mr. Klein: ... which are now not available.
Would you say, Dr. Fraser, that incarceration
would be the last resort or no resort at all?

Dr. Fraser: I personally do not believe that
sick people should be incarcerated.

Mr. Klein: I just have a few more ques-
tions. You spoke of an educational program
in respect of cigarette smoking in the United
Kingdom. I am not making a crusade against
tobacco but just giving you an illustration.
You seemed to indicate that the educational
program failed in England. Might it not have
failed as a result of the fact that cigarettes
are commercially advertised on radio, tele-
vision, in the newspapers and so on? You
might say, there is a sort of counter-educa-
tional fight going on.

Dr. Fraser: I certainly do believe that
advertising tobacco and other things which
we know to be harmful, when associated
with the popular imagination that they do
associate cigarette with smoking, does some-
thing to encourage people to smoke.

Mr. Klein: But does not the fact that the
government, on the one hand says, ‘“do not
smoke because it is harmful to you” and on
the other hand, receives great returns in the
form of taxation from the sale of cigarettes,
indicate an imbalance somewhere?

Dr. Fraser: I think so.

Mr. Klein: Let us go to another area of
prevention. Someone asked how we prevent
this, which was a very good question. Per-
haps if I had presented this Bill now I might
have presented it very differently from the
manner in which I did. At the time I felt
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that we ought to deal with the sick people.
On the question of avoiding a situation, what
do you do to stop people from becoming
addicts or participating in drugs or marijua-
na? I think marijuana encourages people.
Even if it is eventually proven to be non-
addictive it certainly encourages adventure
on the part of the person that uses it; they
might want to have a higher feeling from a
higher drug.

As a preventative measure would you not
think that it might be an idea, even though it
might be a traumatic experience to some
youngsters, to take the teen-agers, the 14-
year-olds and the 13-year-olds—because that
is the age bracket in which I understand
education has to begin—to clinics like yours
and show them the depths to which addiction
leads people; and do you not think that that
might have a more educative effect on them
than any film or literary tract?

Dr. Fraser: Yes, I certainly think with
regard to narcotic addiction that if one knew
the kind of life the narcotic addict leads
when he is heavily or moderately addicted to
heroin it would tend to discourage his use of
it.

Mr. Klein: You would not be opposed to
having youngsters visit clinics to see what
happens to people when they become
addicted?

Dr. Fraser: This would depend upon the
patients, whether they wanted to...

Mr. Klein: To be exposed.

Dr. Fraser: ...to be exposed to spectators.
May I be permitted to elaborate for a
moment? In this regard, we know that in the
United States narcotic addiction arises in the
most underprivileged areas where there is
lack of housing accommodation, the slum
areas, where there is overcrowding, a lack of
education, a lack of opportunity, family dis-
ruption, where you have minority groups of
people and where you have a supply of
addicting drugs which are pushed.

Mr. Klein: Yes, but that is falling by the
wayside now because the campus is being
attacked. These drugs are now being filtered
into the campus and that is where I say the
danger of the decadent society begins. It has
been said, for example, that juvenile delin-
quency usually occurs in areas such as you
spoke of, the slum areas. However, statistics
indicate that it is not confined any longer to
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the slum areas but has spread into the mid-
dle and upper class areas of society because
of marijuana and because of drug addiction.

Dr. Fraser: You are not suggesting, how-
ever, that narcotic addiction is common on
the campus, are you?

® (12:50 p.m.)

Mr. Klein: No, I am not saying that narcot-
ic addiction is common on the campus but I
am saying that marijuana on the campus
makes people adventurous to the extent of
trying LSD and other forms, to use the ver-
nacular, “of taking a trip”. Youth is asking
for the truth about marijuana but I do not
think there is anybody that can give them
the truth at this time because I think it is too
early to make such an assessment. Do you
agree? The parents of this country are very
concerned about the fact that their children
may be participating in the use of marijuana.
It is in the area of the campus and the high
school that the great problem exists, I think,
in the future control, or prevention, that has
been spoken of previously in this Committee.
This is the area that must be attacked. We
have to get to the 13-year-olds and the 14-
year-olds. We should not allow them to sniff
glue, for example, without explaining to
them what you have just explained to us.
Why should not teams go to the high schools
now and tell the children what you have told
us? Children are not going to get copies
of the minutes of these proceedings, but
perhaps field teams could go and tell children
what glue-sniffing can do.

An hon. Member: That might teach them
how to do it.

Mr. Klein: But if they were told by
responsible people the effects of glue-sniffing
on their bodies, and the fact that they could
die from it, it might have an effect. What we
are doing is just simply sitting back and
letting this thing happen; and we are not
doing a thing about it.

Do you favour visiting the universities and
high schools and explaining these programs
to them and inviting them to come to your
clinic?

Dr. Fraser: I do not favour inviting every-
one to our clinic, no. I do favour education
which is designed to prevent. However, we
must remember that many people who use
drugs do so because they have certain psy-
chological disorders. Education on a drug is
not going to cure the psychological disorders.
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Perhaps there is a need to detect the per-
son who may be vulnerable to development
of an addiction in the later years of his life.

Mr. Klein: I want to ask you one last
question, doctor, on the distinction between
the drug addict and the criminal, if there is
one. Let us suppose that there is, and that a
judge, or a magistrate could, in his own
mind, make the distinction, in the person
appearing before him, that he is a pure
addict and not a criminal; in other words, a
sick person rather than a criminal. ..

Dr. Fraser: I really do not understand
what you mean, because surely I could be
an alcoholic and also be a criminal.

Mr. Klein: Yes.

Dr. Fraser: If I am an alcoholic and I go
and rob somebody’s store I am also a
criminal.

Mr. Klein: That is correct; you are right.
That is why I am trying to make a distinc-
tion. Suppose a man is arrested because a
syringe is found on him.

Dr. Fraser: Yes?

Mr. Klein: He is arrested without having
committed any crime, and he is brought
before the magistrate. If it is proven that he
used that syringe do you think the solution is
to throw that man into jail?

Dr. Fraser: I have said repeatedly this
morning that I do not think the answer is to
throw him into jail.

Mr. Klein: You would be opposed to it?
Dr. Fraser: Yes, I would be opposed to it.
Mr. Klein: That is all.

Mr. Aiken: My question may have been
asked in another way, but I would like to
ask it. Are there addicts who cannot be

helped medically or therapeutically.

Dz, Fraser: Certainly with known and pre-
sently existing treatment methods there are
some addicts whom we are not going to be
able to help. This is true of most diseases
which we have known throughout medical
history.

Mr. Aiken: In such a case is there any real
alternative? If they are pushers, or are
influencing others, is there any alternative to
confining them?

Justice and Legal Affairs 173

Dr. Fraser: For some addicts there is, at
the present time no alternative to some form
of confinement. However, I personally believe
that where a person is confined they should
have available to them at least the best possi-
ble known treatment. A person confined must
be afforded the opportunity to get well.

Mr. Aiken: Is an effort being made now to
distinguish these two groups of people—those
who can be helped and those who really
cannot be because of their continual return
after their release from confinement?

Dr. Fraser: I do not believe that we can
predict, in the case of persons coming to us,
whether one is going to respond to treatment
and another is not. I think we do sometimes
know that certain individuals will not
respond to, say, our type of treatment, but
this does not mean he is not going to respond
to another type of treatment such as I
outlined earlier. Therefore, a wide variety of
treatments is what is needed to meet a sig-
nificant percentage.

However, I would agree with you that
even then there are going to be some addicts
whom, with our existing treatment methods,
we are not going to be able to help.

Mr. Aiken: Is there any rule-of-thumb
indication of who these people would be?

Dr. Fraser: No.

Mr. Aiken: I am referring to a person
who perhaps has taken the cure two or more
times and returned to addiction. There is no
rule-of-thumb way in which you can judge
this?

Dr. Fraser: No, there is no rule of thumb
by which we can judge this. We have been, I
think personally, of greater benefit to, and
have had greater success with, patients fall-
ing into the older rather than the younger
age group. But when I was at Daytop Vil-
lage, for example, most of those who were in
that kind of a treatment-setting—they do not
apply the word “treatment”, but it is treat-
ment—were a much younger group of people.

Mr. Klein: May I ask one last question? If
an addict is brought before a judge, as in the
example I gave you, with, say, a syringe in
his possession, would you think it a good idea
for the judge, in determining that case, to
consult with an institute such as yours about
what might be done with this chap before he
throws him into jail?
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Dr. Fraser: Provided the community is pre-
pared to provide sufficient facilities and staff
to enable them to give advice to the court.

Mr. Klein: If the man is regularly and
faithfully taking treatment at your institu-
tion and then is brought before a judge do
you think that it would be harmful to incar-
cerate that man and deprive him of the treat-
ment? Would it be better that he continue?

Dr. Fraser: If it has been demonstrated
that he is making good improvement...

Mr. Klein: ... he should not be incarcerated?

Dr. Fraser: ... he should not be incarcerated.

Mr. Pugh: Doctor, apart from those whom
you have classified as incurable I rather
gathered that, although drug addiction is a
medical thing to start with, there are other
things behind it—medical as well—which
would make them incurables. Reverting to
this idea of centres, if you had a method of
control would that not, in the end result, give
you the basis for fairly thorough research?
In other words, what we are seeking is some
form of cure, or the possibility of one. You
cannot do it without research. Do you not
think that a centre of some sort is possibly
the best way to get research with control? I
do not mean just handing it out, but with
control. Everybody who comes before you
has a case history, and unless you have these
case histories you are certainly not going to
benefit from any sort of casual research?

Dr. Fraser: No.

Mr. Pugh: Well, in that light do you not
think that possibly centres could be estab-
lished, not to provide drugs but, in the end
result, to provide a cure. If you find a cure
you can eventually do without your centres.

Dr. Fraser: I think we are going to have to
work a very long time at this. When you use
the word “cure” I have difficulty in knowing
exactly what you mean. I will illustrate that
difficulty this way. For example, a person
may even be cured through narcotic control
methods which have been implemented. It
may be, because of action by the police, that
very little heroin in available in a city for a
heroin addict. What does he do when this is
not available? He turns for help to other
drugs such as barbiturates, amphetamines
and alcohol. You may have cured him of his
heroin addiction but if afterwards he is left
an alcoholic living on skid row, you certainly
have not accomplished anything.
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Mr. Pugh: This all leads me to believe that
you feel all we want to do is control this
thing. No cure is available now nor will a
cure be available. I rather feel the othe way
around. I believe that if this can be called a
medical matter that in the end we will some-
how or other find a cure for it although, like
thousands of things that have gone on in the
medical history of this world it may take
years.

Dr. Fraser: Idealistically I think we must
look toward a cure, yes, but I think it is a
long way off. Man has been treating chronic
bronchitis for many, many years but we cer-
tainly do not have a cure for it yet. Narcotic
addiction has only been treated on this conti-
nent for a few years. I agree with you in
principle, sir.

Mr. Gilbert: Mr. Chairman, I have one
short question. Is there a simple test to deter-
mine if the person is a drug addict?

Dr. Fraser: You usually determine whether
a person is a drug addict or not by taking a
history and carrying out a physical examina-
tion. Although a person may be a drug addict
he may not have been using drugs for possi-
bly a week and you might bring this person
into a clinic and examine his urine for the
prevalence of narcotic substances or give him
what is called a nalline test, which has a
certain effect on the diameter of the pupil of
a person who has used narcotic substances
recently, but just because you find the pres-
ence of heroin or another substance it does
not mean that person is an addict. There is
no simple test. You have to combine these
methods with what is still the best method,
the physical examination and history.

Mr. Gilbert: Thank you very much, doctor.

The Chairman: Dr. Fraser, I would like to
thank you on behalf of the Committee for the
masterly way in which I thought you han-
dled the somewhat extended questioning. I
think we have quite throughly explored a lot
of the problems of the narcotic addict and I
for one feel that I have learned a lot and I
believe the members of the Committee feel
the same way. On their behalf I wish to
thank you most sincerely.

At our meeting on Thursday at 11 o’clock
we will have as our witness Dr. James Nai-
man, a psychiatrist from the Jewish General
Hospital in Montreal. This meeting is now
adjourned. !
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ORDERS OF REFERENCE
House or COMMONS,

WEDNESDAY, November 22, 1967.

Ordered,—That the name of Mr. Howe (Hamilton South), be substituted
for that of Mr. Scott (Danforth), on the Standing Committee on Justice and
Legal Affairs.

WEDNESDAY, November 22, 1967.

Ordered,—That the Standing Committee on Justice and Legal Affairs be
empowered to consider and report upon the provisions of the following Notice
of Motion: That, in the opinion of this House, the government should consider
the expediency of introducing legislation for the creation of a criminal injuries
compensation board to hear the pleas of persons who have suffered permanent
injury or disability as the victims of crime and award compensation to such
persons or their dependants as would seem fair in the circumstances, and
wherever possible to do so, to impose payment of compensation by criminals
to those they have injured.—(Notice of Motion No. 20).

Attest.
ALISTAIR FRASER,
The Clerk of the House of Commons.
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MINUTES OF PROCEEDINGS

THURSDAY, November 23, 1967.

(11)

The Standing Committee on Justice and Legal Affairs met at 11.20 a.m.
this day. The Vice-Chairman, Mr. Forest, presided.

Members present: Messrs. Aiken, Cameron (High Park), Cantin, Forest,
Gilbert, Guay, Howe (Hamilton South), MacEwan, McQuaid, Pugh, Tolmie and
Mr. Wahn (12).

In attendance: Dr. James Naiman, Assistant Professor of Psychiatry, Mc-
Gill University and Psychiatrist at the Jewish General Hospital in Montreal.

The Committee continued its consideration of the subject-matter of Bill
C-96 (An Act respecting observation and treatment of drug addicts).

The Vice-Chairman introduced the witness, Dr. James Naiman, Assistant
Professor of Psychiatry at McGill University. Dr. Naiman delivered a prepared
statement entitled The Problem of Addiction.

The Vice-Chairman announced the names of two additional witnesses who
have been invited to appear before the Committee in connection with the
subject-matter of Bill C-96.

On a motion by Mr. Aiken, seconded by Mr. Tolmie,

Resolved,—That reasonable living and travelling expenses be paid to Miss
Isobel McNeill and Dr. B. Cormier who have been called to appear before this
Committee in the matter of Bill C-96, on November 28, 1967, and November
30, 1967, respectively.

Concerning the subject-matter of Bill C-4, (An Act concerning reform of
the bail system), the Vice-Chairman referred to a communication dated No-
vember 21, 1967 from Mr. Mather, M.P. Mr. Mather enclosed a copy of a report
entitled Pre-Trial Release Practices In Sweden, Denmark, England And Italy
To the National Conference On Bail And Criminal Justice. The report appears
in the Journal of the International Commission of Jurists, Winter 1964. The
Vice-Chairman also referred to articles by Peter K. McWilliams, Q.C., Crown
Attorney, County of Halton, Ontario. The articles appear in Volumes 8 and 9
of the Criminal Law Quarterly, and are entitled The Law of Bail.

On a motion by Mr. Cameron (High Park), seconded by Mr. Howe (Ham-
ilton South),

Resolved,—That the copy of the report submitted by Mr. Mather on the
subject of Pre-Trial Release Practices, and copies of the articles by Mr. Mec-
Williams on the subject of bail, be filed as Exhibits (Exhibits C-4-2, and C-4-3
respectively).

Returning to the subject-matter of Bill C-96, the members questioned Dr.
Naiman on the problem of addiction, for the remainder of the meeting. The
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Vice-Chairman thanked the witness for his competent and informative testi-
mony.

The Committee adjourned at 1.00 p.m., until Tuesday, November 28, 1967
at 11.00 a.m. The next witness will be Miss Isobel McNeill of Toronto.

Hugh R. Stewart,
Clerk of the Committee.



EVIDENCE
(Recorded by Electronic Apparatus)

Thursday, November 23, 1967,

The Vice-Chairman: Order, please. This
Committee is considering again this morning
Bill C-96 sponsored by Mr. Milton Klein. The
subject matter is the observation and treat-
ment of drug addicts.

We have with us this morning as our wit-
ness Dr. James Naiman, who is Assistant
Professor of Psychiatry at McGill University.
Dr. Naiman graduated in arts in 1945 and in
medicine in 1949 from McGill University. He
interned at Bellevue Hospital in New York
and the Queen Mary Veterans Hospital in
Monteal.

From 1952 to 1954 he was the Assistant
Resident at the Montreal Neurological Insti-
tue, the Allan Memorial Institute and the
Montreal General Hospital. He holds certifi-
cates and a diploma in psychiatry and has
received training in psychoanalysis. He is a
member of several psychiatric associations
and has published several scientific papers on
subjects relating to his specialized field of
medicine. Dr. Naiman is an Associate Psy-
chiatrist at the Jewish General Hospital and
an Assistant Professor of Psychiatry at
McGill University. Dr. Naiman, we are very
glad to have you with us. As usual I suppose
you have a statement and then you will be
available to answer questions by members of
the Committee.

Dr, James Naiman (Assistant Professor of
Psychiatry, McGill University): Mr. Chair-
man and gentlemen, I should like first of all
to state how deeply honoured I feel to have
been asked to appear before your Committee.
I consider it a grave responsibility with
which I have been entrusted and hope to be
able to live up to it.

e (11:20 am.)

The difficulty of my task is well stated_ in
an article which appeared in July, 1967 in a
journal published by the World Health
Organization (1). This article quotes the title
of another article which appeared in the Jour-
nal of the American Medical Association, the

title being “Drug Addiction: Crime or Sick-
ness”, as illustrating the problem of reconcil-
ing the attitude of the medical profession and
that of society in its entirety towards the
vietim of drugs. The WHO article goes on to
say that to the WHO and to the greater part
of that portion of the medical profession
which is specialized in this area the user of
drugs is a sick person who must be treated
like any other sick person. However, even
when governmental authorities agree with
this point of view, their acts are not in con-
formity with it. A drug addict may be consid-
ered, on paper, as a sick person but, and this
is true in many countries, when he is found
in possession of drugs or of a syringe, it is to
the penitentiary that he is sent for a period
of several years. But how would it be possi-
ble to be a drug addict without being in
possession of drugs or of equipment connect-
ed with it? Never has the breach between the
medical profession and the organized powers
of society been greater or more evident.

Before proceeding any further I should
like to state that I have personally received
the greatest possible cooperation from legal
authorities in individual cases. In the past
year, we have embarked on a pilot project of
treating a small number of drug addicts at
the Jewish General Hospital in Montreal. It
has been our experience that, in every
instance where a criminal charge has been
pending against an individual under our
care, the legal authorities when informed
that an individual was under our care have
decided not to proceed with the charge, even
though we have scrupulously refrained from
requesting this, my position being that if one
disagrees with a law, one should endeavour
to have it changed rather than ask a court of
law to make an exception in a particular
case.

I should like to consider the problem
before us under three headings:

1. Is narcotic addiction an illness?

2. If so, and I do believe it to be so, what
kind of an illness is it?

3. What kind of legislation would be most
appropriate in dealing with this particular
illness?
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Let me add immediately that I do not
consider legislation to be the only important
aspect of the problem. No change in legislation
is likely to be useful if it is not accompanied
by provision for adequate medical facilities
for the treatment of addicts. It makes very
little sense to state that the proper place
for an addict is a hospital or a clinic rather
than a penal institution unless there are
suitable—that is, staffed with competent per-
sonnel—hospitals and clinics ready, willing
and able to accept the addict who is referred
to them for treatment.

At the risk of being accused of maligning
the much abused general practitioner, I
should like to state my position that the
treatment of drug addicts is an exceedingly
difficult matter, probably best carried out in
specialized facilities, preferably affiliated
with university teaching hospitals.

The statement that addiction to narcotics is
an illness is hardly, to a medical man, a
revolutionary novelty. For the next while, I
shall quote liberally from a book on drug
addiction written in 1962 by Dr. Lawrence
Kolb (2).

Dr. Kolb’s qualifications for expressing
views on this subject are the following: He
spent 36 years in the United States Public
Health Service, his tours of duty including
an assignment to the Hospital for Narcotic
Drug Addicts at Lexington, Kentucky. He
was assigned to study all phases of drug
addiction from 1923 to 1928. From 1951 to
1962 he devoted himself to further study in
this area. At the present time, he is Professor
and Chairman, Department of Psychiatry at
the College of Physicians and Surgeons, Co-
lumbia University, Director, New York State
Psychiatric Institute and Psychiatric Service,
Presbyterian Hospital of New York. This
year, Dr. Kolb is the President of the Ameri-
can Psychiatric Association.

Among the statements Dr. Kolb makes in
his book are the following:

1. Drug addiction is a symptom of a mental
disease, it is not the perversity of an evil
character, and its treatment does not yield
simply to moral persuasion.

2. One should:

(a) continue to apply legal restrictions on
the purchase and distribution of narcoties.

(b) Provide addicts with treatment for
withdrawals from drug use and assistance in
dealing with the social and emotional factors
that contribute to it.
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3. There is nothing about the nature of drug
addicts to justify their treatment as
criminals.

4. We are in urgent need of laws that place
the treatment of patients with narcotics
unequivocally in the hands of physicians. We
must have laws that permit physicians to
administer opiates or likeacting synthetics
regularly to patients.

The desirability of a change in attitude
towards the addict was also stated recently
by a leading Canadian psychiatrist, Dr. Travis
Dancey (3), Chief of the Psychiatric Service
at the Queen Mary Veterans Hospital in
Montreal. Commenting on some recent work
by Drs. Dole and Nyswander of Rockefeller
University in New York, Dr. Dancey stated
“they have contributed remarkably to a
gradual change in attitude towards the addict
himself to the end that he will eventually be
looked upon as a human being with troubles
rather than a sort of leprous parasite as is
almost wuniversally true at present. This
change in attitude may permit efficient treat-
ment of the narcotic addict to be carried out
in settings of more human type than hereto-
fore considered possible.”

The undesirable effects of a correctional
setting in dealing with narcotic addicts was
recently stated by Dr. D. Craigen (4) at the
annual meeting of the Canadian Psychiatric
Association in 1966. Dr. Craigen, who is on the
staff of the Matsqui Institution, a correctional
facility for narcotic addicts in British Co-
lumbia, stated in part: “Placing an individual
in a correctional setting can be, and often is,
antitherapeutic. Too often, pathological be-
haviour occurring within an institution is
the result of institutional experiences, rather
than a manifestation of the problem areas
which predisposed and precipitated the
inmate’s commitment.”

Careful studies in recent years have added
to the amount of factual information we have
about addicts.

A study by Vaillant (5) in 1966 of patients
formerly hospitalized in Lexington, Xen-
tucky, indicated the following:

1. the average addict remains addicted for
a decade or more.

2. By age 42, only one quarter of those
initially addicted were still using narcotics.

3. The suicide rate was two to five times
the expected one for a population of that age.

4. The addicts remained physically healthy.
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These observations seem to warrant the
following conclusions:

1. there is a tendency towards spontaneous
recovery in addicts as they get older. This is
in contrast to alcoholism which, as far as I
know, tends to get worse.

2. The high suicide rate would appear to
constitute factual support for the view that
these people are psychiatrically ill.

Richman (6), in Canada, in a study pub-
lished in 1966, arrived at the conclusion that
20 per cent of so-called “criminal addicts”
—those are people who have received con-
victions for offences relating to narcotics
—will give up their addiction over a five-
year period, and that the prospect for absten-
tion increases with age of the addict.

A number of current investigations have
direct relevance to the issue of treatment.

1. Vaillant (7) found that 96 per cent of all
addicts who sought voluntary hospitalization
for addiction at Lexington, and the majority
of whom remained in hospital for relatively
short periods (less than three months), re-
lapsed. On the other hand 67 per cent, of
those who received at least nine months of
compulsory hospitalization and a year of com-
pulsory supervision were abstinent from drugs
for a year or more.

This finding would support the view that
compulsory hospitalization in a suitably
staffed institution plus compulsory supervi-
sion is one effective approach to the problem
of addiction.

2. The outpatient treatment of addicts.

The treatment of addicts on an outpatient
basis has been considered an exercise in
futility until recently.

These are, however, indications that this
pessimism may be unjustified, although it is
too early to make any final decision in this
regard.

Dole and Nyswander (8) have reported
encouraging results with methadone. Metha-
done is a drug which is classified as a narcot-
ic in both the United States and Canada. It
differs from heroin in that it does not pro-
duce euphoria. Dole and Nyswander have
been able to restore to useful, productive
lives a very high proportion of previously
unemployed and more or less derelict addicts
by maintaining them on a regulated amount of
methadone. This cannot be considered a cure
of addiction in the sense that methadone is

Justice and Legal Affairs

177

itself a narcotic. It is, however, a social cure
in that these individuals lead useful, produc-
tive lives.

Another drug which has shown promise is
cyclazocine. This drug is considered a narcot-
ic in Canada but not in the United States. It
has been successfully used in the treatment
of addicts by Jaffe (9) and others.

The effect of this substance is to block the
effect of heroin, so that even if the patient
takes it, he experiences no effect. In time, he
stops taking it. According to the law,
possession of alcohol is permitted, possession
of a narcotic is a crime. A lengthy discourse
on the dangers of alcohol would be out of
place here, but I should like to quote a few
statistics: Hayrer and Albers (10) examined
the bodies of pilots in 158 fatal general avia-
tion accidents which occurred during 1963
and found an excessive amount of alcohol,
over 15 mgm per 100 ml of blood—the max-
imum permissible is about 80; anybody over
80 is, in effect drunk—in the bodies of 35.4
per cent. Recently, Selzor and Weiss (11)
found that of 72 drivers responsible for fatal
traffic accidents in a Michigan county, 40 per
cent were alcoholic. They were chronic
alcoholics. There are other figures which tend
to run around 30 per cent.

e (11:30 am.)

It seems to me that the drastic difference
between the attitude towards alcohol and
that towards narcotics is not supported by
such facts as are at our disposal.

I should like to suggest that the real dis-
tinction to be made is not between one drug
affecting the central nervous system end
another—alcohol is, of course, a drug which
affects the central nervous system—Dbut rather
between the use of a drug and its abuse, or
excessive use.

I would suggest that the law should recog-
nize that any person who used to excess any
drug which affects the central nervous sys-
tem is a psychiatrically sick person, and that
such a person should receive treatment,
voluntarily if possible, involuntarily if neces-
sary. The principle of involuntary commit-
ment of certain mentally ill persons has been
recognized for a long time.

The crime of ‘“possession” of a drug, which
really means its use, should be eliminated
from the criminal code.
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The Vice-Chairman: Thank you, Doctor.
Before we proceed to question our distin-
guished witness, I think we should deal with
a few matters in case we lack a quorum later
on. I wish to report that there was a meeting
of the Steering Committee last November 21.
Next week’s witnesses on this Bill will
include Miss Isabelle MecNeil, who will
appear here on Tuesday, November 28. Miss
McNeil is a Special Research Project Officer,
Alcohol and Drug Addiction Research Foun-
dation, Toronto. Next Thursday we will have
Dr. B. Cormier, Associate Professor, McGill
University Clinic, Forensic Psychiatry Section.

Could I have a motion that reasonable
living and travelling expenses be paid to the
witnesses for next week?

Mr. Aiken: I so move.

Mr. Tolmie: I second the motion.
Motion agreed to.
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The Vice-Chairman: On the matter of Bill
C-4, presented by Mr. Mather concerning the
bail system, Mr. Mather has sent us a report
on pre-trial practices in several European
countries. This report appeared in the Jour-
nal of International Commission of Jurists in
the winter of 1964 and it contains material
that he wishes the Committee to look at.

We also have an article here by Mr. P. K.
MecWilliams, Crown Attorney, County of Hal-
ton, Ontario who published an article on The
Law of Bail which could be useful to the
study of this matter. Are there two different
articles?

The Clerk of the Committee: Yes.

The Vice-Chairman: Could we have a
motion that these papers be made part of the
file of exhibits concerning Bill C-4?

Mr. Cameron (High Park): I so move.

Mr. Howe (Hamilton South): I second the
motion.

Motion agreed to.

The Vice-Chairman: First on my list for
questioning. ..

Mr. Aiken: There is one other matter, Mr.
Chairman.

The Vice-Chairman: Yes, Mr. Aiken?

Mr, Aiken: I think most of the members
are aware that we also had another Refer-
ence referred to us last night by the House. I
suppose the Steering Committee will take up
this particular problem. It is the question of
compensation for the innocent victims of
crime brought on by Mr. Cowan and the
House referred it to our Committee. I am
afraid I made the suggestion myself. It is
going to overload this Committee and I think
we will have to consider just where it is
going to be fitted in.

The Vice-Chairman: Yes, it is a very inter-
esting bill. T think we should take it up at
the next meeting of the Steering Committee.
First on my list is Mr. Tolmie.

Mr. Tolmie: Mr. Chairman, I just have two
questions. One pertains to the possibility of
starting clinics sponsored by the government.
I think the evidence so far has been to the
effect that although great efforts have been
made to cure addicts, a large percentage is
incurable, and after treatment they go back
to a life of crime in order to obtain drugs.
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The suggestion has been made that the Gov-
ernment perhaps should consider setting up a
type of clinic where drug addicts could go
and obtain drugs under supervision legally,
free or at a minimum cost. I would like to
get your idea on this subject.

Dr. Naiman: This is really very similar to
What Dole and Nyswander are doing rather
successfully. My view would be that proba-
bly methadone would be the drug employed.
I think it should be given under direct super-
vision in the sense that the addict should not
be given any kind of supply of the drug. He
should come to the clinic daily and it should
be given in liquid form, because these people
can put the thing under their tongue and spit
it out so that all kinds of things may happen.
It should be swallowed under the direct
observation of a person—it does not have to
be a doctor; it can be an attendant or any-
body that one feels one can trust.

I think on that basis it makes sense. I
think this is what Dole and Nyswander are
doing and doing very well. I think the dose
has to be definitely set by the doctor and one
should not be influenced by the addict’s
claim that he wants more and so on, and it
should be given in this way. I think if that is
done it would be a helpful contribution to
the problem.

Mr. Tolmie: You would not go along with
the proposition that if these people refused
that type of care—in a sense that was going
to help them—they should be entitled to the
actual drug itself, heroin or whatever it
might be?

Mr. Naiman: Well. ..

Mr. Tolmie: Excuse me—just to preface—
with the purpose in mind that they are going
to resort to crimes in order to get this type of
drug anyway, so for the safety of society it
would be wiser to provide it for them.

Dr. Naiman: The rate of failure of Dole
and Nyswander is extremely low. In the
cases they have picked—and they have picked
some pretty bad cases—I think the number
of people who refused the methadone and
went back to heroin according to the last rate
was something like 15 per cent, and some of
these people have come back to them later
on and asked for the methadone. Let me put
it to you this way: I do not think it is really
necessary to do this. I think if one were to
provide methadone in the way in which I
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have suggested, probably it would not be
necessary to supply them with heroin. Per-
haps this is a bit of undue conservatism on
my part, but I think I would be happier
supplying them with methadone than with
heroin.

Mr. Tolmie: Just one more question. You
mentioned in your presentation that the
Canadian government has established an
institution for drug addicts at Masqui, in
British Columbia and the attitude seems to
be that it has a correctional atmosphere and
hence it is not as helpful as it might be. Now,
have you any personal knowledge of this
institution and if so do you have any person-
al recommendations which would, perhaps,
improve its value?

Dr. Naiman: No, I do not. I have never
been there. The only information I have
about it is Dr. Craigen’s rather extensive
article. I think the staff is doing the best it
can. I think the real issue there is not so
much the question of the way the place is
run but, shall we say, the unnecessary labell-
ing of the individual as a criminal. I think
the moment you label somebody a criminal
you set in motion a series of events which are
undesirable in a variety of ways. I am not
suggesting that the atmosphere of mental
hospitals is always ideal. I think some of us
saw the movie The Snake Pit which
appeared a number of years ago. Based on
what I have read, I think this institution
could probably be, let us say, changed into a
psychiatric hospital and, with relatively little
modification, used for the treatment of
addicts. I think it is a question of labelling
and some other changes; let us say the kind
of changes which in time are being intro-
duced in mental hospitals throughout North
America.

e (11:40 am.)

Mr. Tolmie: Just one related question to
this and that is all. If this is a pioneer
attempt to treat addicts in a humane manner,
as I assume it is, would you not think that
some responsible body should be examining
more closely the actual results attained at
this institution?

Dr. Naiman: This, of course, would be for
the purpose of assessing its values and this
would perhaps determine this type of institu-
tion we would develop in the future. In other
words, we should not build more of them if
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we do not know how this one is actually
accomplishing its purpose.

Dr. Naiman: You see, we have information
on how Lexington is performing. I gave you
some figures on what happens to people who
have been in Lexington. I think that one can
use that, shall we say, as a kind of yardstick.
Obviously you see these follows-ups for a
number of years and I would feel reasonably
certain that the people in charge of this insti-
tution will in time be concerned with the
kind of results they are obtaining and try to
follow up their former—whatever you want
to call them—inmates or patients in order to
determine what happens to them.

You see, there are really two issues. It is
very easy to take somebody off drugs in a
closed setting. The medical procedure for
taking a drug addict, somebody who is on
heroin, and getting him from the medical
standpoint to the point where his body no
longer needs the drug and he can function
without it takes about twelve days. When
Dr. Kolb, whom I have quoted, was at Lex-
ington be developed a fairly standardized
glutenize technique. You just follow what Dr.
Kolb says and in twelve days, without undue
suffering, the addict is off. The question is
what do you do with him afterwards? How
long do you keep him in a hospital setting?
How long do you keep him in a supervised
out-patient setting? Once you get him out
there is then, of course, the possibility of a
relapse, and then the question arises what
are you going to do if he relapses once?
Some failure rates have been calculated on
the basis of a person who has relapsed and
took the drug once. I think this is ridiculous.
If they are going to talk about relapse rates
it should be what percentage of these people
will be taking drugs let us say, five years
later and how much of the time are they
going to be taking them?

If one thinks in those terms one can actu-
ally get to recovery rates, let us say, with the
existing facilities of Lexington, which is the
prime one in the United States, and looked at
from that standpoint the figures are not that
bad. I have some actual figures from a paper
by O’Donnell which I chose when I was
reviewing the literature on the subject and
when one considers: this from the standpoint
of periods of time that people are away from
drugs one can get up to percentages as high
as 76 per cent that these people have drug-
free periods. As I said before, it seems to get
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less with age anyway, so that one can help
them for certain periods by perhaps re-hospi-
talizing them at certain points. One of the
points which I made, and on which the evi-
dence is fairly conclusive, is that time works
in one’s favour anyway. This is where I think
the concept of recidivism in the criminal law
goes very much against the medical facts, in
the sense that by the time someone has com-
mitted his fourth offence it is probably the
last time he will do it anyway.

Mr. Tolmie: I do not want to belabour the
point but this is my question. We have in
Canada at the present time an institution
designed to assist narcotic addicts. Has the
government or interested organizations such
as the one you represent made any studies to
see whether it is effective or not? In other
words, is it just going on—

Dr. Naiman: I am sorry, I cannot answer
that question.

Mr. Tolmie Would it not perhaps be sensi-
ble if you or your organization projected itself
into this particular sphere and analysed it? It
seems to me rather strange that we should
continue to construct institutions similar to
this one without knowing their purpose and
effect. I was wondering if perhaps your
group or yourself would not be more inter-
ested in the practical aspect of the actual
conditions and results of this institution?

Dr. Naiman: I must confess ignorance as to
how long this institution has been in exist-
ence but I think that any study of its results
would only be meaningful, let us say, at the
five-year point. In other words, what hap-
pens to the people who have been in that
institution five years after they have left it. I
am merely confessing ignorance, I do not
know if there are enough people available at
this time to permit such a study.

Mr. Tolmie: That is what bothers me, Dr.
Naiman. You do not know and I do not know
who does know. I am just wondering if
something should not be started immediately.
This type of survey might be in process now,
I do not know, I am just throwing that out as
a suggestion.

Dr. Naiman: My guess would be that any-
body who is in charge of an institution of
this kind is concerned about relapse rates,
re-admission rates, and so on. My guess
would also be—and I can only guess—that
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the people involved in this institution are
probably doing what you are suggesting
should be done.

Mr. Tolmie: Thank you.
The Acting Chairman: Mr. Aiken?

Mr. Aiken: I also have two questions.
When I heard your paper read, my first
conclusion was that you felt that alcoholics
and drug addicts were poles apart both in
their rate of recovery and their symptoms
while they were using the drug or alcohol,
but on page 8 of your brief you state:

It seems to me that the drastic differ-
ence between the attitude towards
alcohol and that towards narcotics is not
supported by such facts as are at our
disposal.

I want to ask you about your use of the
word “attitude”. Do you refer to the difference
between the public attitude and the medical
attitude?

Dr. Naiman: I am referring here, I think,
to the public attitude and also to the legal
attitude. You see, the figures I have quoted
suggest that in some respects alcohol is more
dangerous than heroin. I wish to be very
careful about the choice of words “in some
respects”. I do not want to be quoted as
saying that alcohol is more dangerous than
heroin, period, but in some respects I think it
is and yet the Criminal Code is the other
way around. This is the point. I have already
given you statistics about airplane and traffic
accidents. I could also give you statistics
with respect to violent crimes. You men-
tioned something about the crimes committed
by addicts. Generally speaking, crimes com-
mitted by addicts are very minor. Heroin
does not make people into criminals per se.
The crimes of addicts are usually petty, such
as shoplifting and prostitution and they are
trying to get the money with which to pay
for the drug. The drug itself does not make
them commit crimes. On the other hand, I
saw a recent paper which was written about
people convicted of felonies in the state of
California and 40 per cent of them were
using alcohol excessively and I think that a
fair percentage of them—I do not know
whether the percentage was as high as 40 or
not—were in fact intoxicated at the time the
crime was committed. So in terms of the
danger to society which, as I understand it, is
what the law is primarily supposed to be
concerned with and not the danger to the
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individual alone, in many respects alcohol is
worse and yet our Criminal Code is directed
the other way.

® (11:50 a.m.)

Mr. Aiken: That leads to my second ques-
tion. I note from your brief that in general
the addict remains physically healthy whe-
reas the alcoholic does not. That and various
other statements that you made make me
wonder whether in those minor cases where
addicts are not causing any danger to anyone
except themselves it would not be better to
leave them alone—especially when we are
not yet properly set up to treat a great many
of them and some get into the wrong type of
institution.

Dr. Naiman: I think this is a reasonable
statement to make.

Mr. Aiken: In other words, addiction in
itself or the possession of drugs should not be
considered a crime unless it can be shown
that the public interest is being harmed by
their interference with other persons. Would
you go that far?

Dr. Naiman: This bulletin showing a fellow
smoking opium, going back to 1845, was pub-
lished by an organism of the Quebec Govern-
ment which deals with alcoholism and drug
addiction. You see there a fellow, lying flat
on his back, smoking the stuff. This is really
the most likely result of somebody taking
heroin in excessive doses. He is not a useful
member of society because he is not going to
be working. He is not going to commit any
crimes, sexual or otherwise. He cannot hold
up a bank because he is much too knocked
out by the drug to do this sort of thing. So the
question of doing something about him I sup-
pose is for his own welfare; he would be
better off if he was a more productive
individual. However, from the standpoint of
society such a person lying flat on his back
and ingesting the stuff really is not all that
much of a threat.

Mr. Aiken: In respect of any changes in
the legislation you are saying that we should
be more specific or perhaps more sophisticat-
ed in our attitude toward which drug users
are actually committing offences against the
public—that is, in criminal law, which is
what we are considering here.

Dr. Naiman: Yes, I would agree with that.
Mr. Aiken: Thank you.
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Mr. Howe (Hamilton South): Mr. Chair-
man, at the risk of being repetitive, not hav-
ing been at the previous meeting, I would
like to ask some questions. Dr. Naiman, do
you feel that this is strictly an illness with no
criminal connotations as far as the addiction
itself is concerned?

Dr. Naiman: Quite.

Mr. Howe (Hamilton South): Not necessari-
ly the method of acquisition of the drug.

Dr. Naiman: Quite.

Mr. Howe (Hamilton South): And with this
method you say that you are not protecting
society from him but that you are protecting
this individual from himself. Of course there
are many other conditions in society that do
not have the criminal connotations that this
particular disease has, and I am thinking of
mental illness and many other things. Your
brief is entitled The Problem of Addiction.
For the record and for my own interest,
could you give me in general terms the
classes of drugs that relate to addiction?

Dr. Naiman: Do you want the general
definition of an addict?

Mr. Howe (Hamilton South): I mean in
what class, for example, would you put
barbiturates?

Dr. Naiman: May I answer your question
in a circumstantial way because I am afraid
that is the only way in which I can answer
it.

Mr. Howe (Hamilton South): Yes.

Dr. Naiman: You see, the concept of addic-
tion was originally used in relation to narcot-
ic drugs, to the opium and its derivatives. It
involved the idea of a craving, it involved
the idea of increasing doses of tolerance—the
need to use an increasing dose to produce the
same effect—and it also involved the idea of
physiological dependence. If a person has
been taking opium or one of its derivatives
for a while and stops taking it abruptly they
get such physical symptoms as vomiting,
diarrhea, high fever, and they may even die
if the drug is removed abruptly. This is the
reason for this 12-day regimen that I have
mentioned. Now, historically, this is what
addiction related to. I think people also spoke
of addiction to cocaine, which is not an
opium derivative but has somewhat similar
properties except that it does not produce
this physiological dependence; you can take
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somebody off cocaine and nothing dire hap-
pens to them. I use the term “addiction” in
my paper because this is the word the law
uses and this is the word the Bill uses. I
think at the moment the view that I am
expressing is probably shared by most people
in the field, that really we should talk not so
much of addiction, which has this fairly pre-
cise meaning that I have defined, but of drug
abuse. If we speak of drug abuse then of
course benzedrine and its derivatives,
amphetamines, LSD and marijuana can all be
abused, but alcohol is the prime offender.
Those are the principal ones. I suppose you
have heard of glue sniffiing and so on. There
is a variety of toxic substances which can be
used or abused. If we broaden it in this way
and call all this addiction then I think we get
so far away from the term’s original meaning
that probably the substitution of “drug
abuse” as more accurately describing what
we as doctors are concerned with and per-
haps what you people should be concerned
with in terms of law, is a more apt term to
use.

Barbiturates are a good example. People
can use barbiturates in such a way that there
is no abuse at all. They may just take a
sleeping pill at night, and if they keep to one
such pill a night for the next 40 years noth-
ing will happen to them. However, if they
take in excess of 400 or 500 milligrams a day
the brain begins to deteriorate, the intellect
goes down, and their habits deteriorate.
There are of course differences between all
these drugs but I think the crucial difference
is really between use and abuse rather than
between opium derivatives and non-opium
derivatives which is what the law emphasizes
at the moment. Have I answered your
question?

Mr. Howe (Hamilton South): Yes, you have
in a sense, Dr. Naiman. You and I are both
in the same profession so our interest is
medical. Nevertheless, you gave me a nebu-
lous type of medical definition which you
and I can accept but which in law is rather
difficult to accept because you have to have
what is termed a legal definition for addic-
tion before applying whatever treatment or
punishment you are going to apply by law.
Then again, not being a lawyer I do not
know what the legal definition of the word
“addiction” is now. I understand that they
use simply the word “possession”. If so, we
as doctors must come up with more of a legal
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definition as to when a person is an addict
and is going to need this type of treatment.
Then the next question that logically follows
is how are we going to enforce it. If we are
not going to enforce it by legal means what
means are we going to use to apprehend this
person so that he can be forced to have
treatment?

Dr. Naiman: We do not really have a pre-
cise or legal definition of mental illness either
and yet we do place mentally ill people in
psychiatric instifutions against their will. We
have managed to do this without really a
precise legal definition and, on the whole, I
think there has been relatively little abuse
of this. I am sure there has been some abuse
in individual cases, human nature being what
it is.

Mr. Howe (Hamilton South): I think even
lawyers make mistakes. The question is how
are we going to enforce it? Are we going to
enforce it through the medical profession like
we do mental illness now, where two doctors
for example certify a person as mentally ill?

Dr. Naiman: This would be my suggestion,
yes.

Mr. Howe (Hamilion South): I am sorry,
Mr. Chairman, if my questions were rather
disorganized. Those are all I have for now.

Mr. Pugh: Although most of my questions
have been asked I am very interested in one
particular line of questioning. Is there a rea-
sonable estimate of how many drug addicts
there are in Canada? Is the incidence of drug
addiction and the use of drugs increasing?
Are there more people using drugs today
than previously?

Dr. Naiman: Dr. Craigen gives the actual
number in this paper. I am not too far off
when I say that around 1964-65 the figure
was 3,400.

Mr. Pugh: These are known addicts?
Dr. Naiman: Yes.

Mr. Pugh: Do you think that there are
many unknown addicts? To put it another
way, do you think many people are using
these drugs now on the quiet?

Dr. Naiman: This is of course an exceed-
ingly difficult question to answer. If they are
using it on the quiet then of course I do not
known about it. I think there are a certain
number who do because one sort of hears by
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the grapevine. A patient of mine told me that
he knows of a very successful business
executive who has been on heroin for God
knows how many years. This person appar-
ently never got himself into trouble with the
law for any reason, and because nobody
knows about him he is not included in any of
the statistics.

Mr. Pugh: In respect of those voluntary
types who come for medical help, is there
some bureau to which a doctor must report
that a man is taking drugs and has come to
him for treatment.

Dr. Naiman: You see, the crime as defined
by the Criminal Code is possession rather
than use. If a patient comes and says that he
is using the stuff this is not, in law, a crime
and therefore this is not a reportable
condition.

Mr. Pugh: Doctors say that in their experi-
ence there seems to be an increase in the
number of people using drugs. Is there any
general knowledge available?

Dr. Naiman: As far as morphine and its
derivatives are concerned, I would say no. I
think there is a feeling that the use of LSD
and marijuana is becoming more prevalent. I
do not think that anybody has really counted
heads. One gets a case here and a case there
and someone thinks that perhaps there is
more of the stuff being used. As far as opium
and its derivatives are concerned, to the best
of my knowledge there is no evidence of an
increase in use at the present time.

Mr. ‘Pugh: What do they do now with
criminals who are known drug addicts?
When a drug addict is convicted of a crime
and goes to prison, is he given any special
care?

Dr. Naiman: The Matsqui Institution, in
British Columbia, as far as I know, is very
interested in this problem. If a drug addict is
arrested in Montreal all that happens is that
he is sent to jail or the penitentiary for the
duration of his sentence, and that is all.

Mr. Pugh: Does he have any special medi-
cal help?

Dr. Naiman: No.

Mr. Pugh: In other words, whether he is
on opium, cocaine or whatever it might hap-
pen to be, he has to live with his own
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problem, and if he is really suffering I sup-
pose he goes on the sick list line-up and that
is all that is done.

Dr. Naiman: I suppose the doctor in the
penitentiary might give him a few doses to
help him out, but I really do not know
whether or not this is done. I am sure that
my successor as a witness, Dr. Cormier, who
works at St. Vincent de Paul and has done a
good deal of work in penitentiaries, can give
you far more reliable information on what
happens.

Mr. Pugh: When did the medical profes-
sion accept the fact that this is a sickness.

Dr. Naiman: I am trying to think of the
date. There have been official statements to
that effect from the American Medical, the
American Psychiatric and practically every
organized medical body that I can think of. I
would say that about 20 years would be a
reasonable estimate.

Mr. Pugh: Is it not rather an extraordinary
thing, Doctor, that when the medical profes-
sion has had its mind made up for so long
that addiction is a sickness, this thinking has
not come down to the penal institutions? If
this is so, something should have been done
about it long ago. If a man goes to prison and
has say, a venereal disease, both the doctors
and the prison authorities do something
about it. If addiction has been considered a
sickness for all this time surely steps should
have been taken to provide adequate facili-
ties to care for it. You mentioned certain
facilities in British Columbia. I come from
British Columbia myself and I know it is a
very forward-looking province. But surely to
goodness this problem should have been
given some attention throughout the rest of
Canada.

Dr. Naiman: I fully agree that it should
have been done. As I say, I would prefer to
defer this question to Dr. Cormier who would
be better informed since he works in penal
institutions. As far as I am aware, nothing
has been done. Those addicts that we have
seen and who have spent time in the past in
penal institutions do not report. That is real-
ly the only information I have because I
have never in any capacity set foot in a
penal institution.

Mr. Pugh: We have had one or two wit-
nesses say that methadone is harmful
because the side-effects and so on are not
fully known.
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Dr. Naiman: I think the side-effects are
very minimal. Before we set up our program
at the Jewish General we inquired around a
little and were told that people could not
function under the Dole and Nyswander pro-
gram of giving 100 milligrams of methadone
a day. I went to New York and spoke to Dr.
Jaffe who was using it at the Albert Einstein
Medical Centre. He started using it when he
was at Lexington and then he used it there.
He took me to his lab and showed me four
technicians who were doing fairly detailed
technical work for him, and he said, “One of
these girls is on 100 milligrams of metha-
done; now take a good look and tell me
which one of them it is.” I am a reasonably
competent physician and I think I can tell
when somebody is in any way intoxicated,
but that person, from all external manifesta-
tions, was functioning perfectly well. I could
not tell which one it was and I still do not
know.

Mr. Pugh: Is treatment of out-patients and
the like effective or should the person be
institutionalized?

o (12:10 a.m.)

Dr. Naiman: I am sorry that I again have
to hedge. I think, Dole and Nyswander have
been conducting their work for the last three
years. I have a paper here from a man in
Texas who reports a 50 per cent cure rate
with selected private patients in his office
practice, and this has been going on for the
last year or two. As far as assessing the
long-term results of out-patient clinic treat-
ment is concerned, I think we will have to
wait until the long term has elapsed. At the
moment we just do not know. The prelimi-
nary results are extremely encouraging and,
in my opinion, warrant a continuation of this
approach. It will take perhaps 10 years—five
years anyway, but probably 10 years
—before anybody can really make an author-
ative statement.

For instance, the follow-up of Lexing-
ton.... Vaillant made the study on people
who had been in Lexington 12 years before.
At that point I think you can obtain reasona-
bly meaningful statistics. When you do some-
thing for a year in this kind of chronic
condition, all you can report on is whether or
not your immediate results are encouraging
enough to warrant continuation of what you
are doing. To find a cure for appendicitis is
relatively easy because something either
works or it does not work and you know
very rapidly; you know within a few days.
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But, if you are dealing with a condition like
this, it is perhaps like tuberculosis or dia-
betes; that is, a very long-term thing, and I
think you need a pretty long period before
anybody can really categorically state what
works and what does not work and in what
percentage.

Mr. Pugh: Mr. Chairman, I will pass now.

Mr., MacEwan: Doctor, this is in line with
the last question Mr. Pugh asked. On page 3
of your submission you state the following:

... that the treatment of drug addicts is
an exceedingly difficult matter, probably
best carried out in specialized facilities,
preferably affiliated with university
teaching hospitals.

I can see this being carried out in larger
areas—provincial capitals and so on—where
there are universities located. In areas where
you do not have these university teaching
hospitals, just what could be done there to
provide facilities to treat drug addicts?

Dr. Naiman: Fortunately for the situation,
the overwhelming majority of drug addicts
reside, in fact, in large metropolitan centres
so that the catchment area of major hospital
facilities really would encompass—I am giv-
ing the figure off the top of my head but I do
not think I am too far wrong—probably close
to 85 or 90 per cent of the total addict popu-
lation of the country taking, let us say, a
50-mile radius of Vancouver, Toronto, Mont-
real and so on.

The reason I am mentioning the universi-
ties is that I am thinking particularly out-
patient clinics as I feel that in the present
state of our knowledge it is desirable to keep
careful records and to have well controlled
supervision, so that one knows what one is
doing. It could happen that some general
practitioner way out in the sticks may very
well see a patient he knows and give him his
methadone liquid everyday. A man might
come in the morning before the doctor starts
his general round of patients, be given his
methadone, be sent home and everything
may be fine. But I am talking about the
probability that the doctor is more likely to
say that he will see him next week, next
month, or take the attitude that he is a fine
fellow and will not abuse the stuff and so let
him have it.

I am just really thinking in terms of the
control under which things, in my opinion,
preferably should be conducted. It is not an
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absolute. I am really making a relative rath-
er than absolute comment.

Mr. MacEwan: In regard to these facilities,
for instance in the Montreal area, is it the
provincial government that pays towards
these facilities?

Dr. Naiman: At the moment in Montreal
there are no facilities. The provincial govern-
ment has set up this office to deal with
alcoholism and drug addiction. They have
obviously given first priority to alcohol and
they have set up a number of centres special-
izing in the treatment of alcoholics. We have
asked for some time to set up a centre for
addicts and we have received the reply that
there are no funds; this is for slightly over a
year. I am not critical of the government. I
think that alcoholism is undoubtedly a much
more major problem in the Montreal area in
Quebec than drug addiction and they are
going to direct their funds first towards try-
ing to do something about alcoholism. I think
this can be a reasonable administrative deci-
sion from their standpoint in terms of the
establishment of priorities.

Mr. McEwan: Do you consider drug addic-
tion a national problem? I take it, not to the
same extent as alcoholism, from what you
have said?

Dr. Naiman: I an not altogether clear on
what you mean by a national problem.

Mr. MacEwan: Is it of sufficient impor-
tance that not only provincial governments
but the federal government should contribute
towards facilities for the treatment of drug
addiction?

Dr. Naiman: I think you are asking me to
express something which is outside my
competence. The Criminal Code, of course, is
federal, which is why I am talking to you
about it this morning. As far as the question
of the relative roles of provincial and federal
authorities in health matters is concerned, I
think this is a thorny political matter which I
would prefer to avoid.

Mr. MacEwan: I did not mean to get you
involved in that. Thank you, Doctor.

Mr. Gilbert: Mr. Chairman, I would like to
ask Dr. Naiman a few questions about
marijuana. You said in your statement on
page 5 that a study by Vaillant indicates that
addicts remain physically healthy. One of the
scares that many people, or more especially
parents have today is the use of marijuana
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by university students and so forth. From
your studies, have you observed any physical
effects in persons using marijuana?

Dr. Naiman: Personally I have not seen
anybody using marijuana. In our experience
at the hospital or in my private practice I
just have not come across it so I am talking
from what is in the literature rather than
from experience. What is in the literature is
the following: that as far as adverse effects
on physical health are concerned, if there are
any, I am not aware of them. There is the
occasional acute psychotic episode. In non-
medical terms the person temporarily goes
crazy. He develops hallucinations, delusions
and so on. Now, again to come back to the
comparison, or what I use as a yardstick—al-
cohol—this happens with alcohol as well and
has been known for a very long time—deliri-
um tremens or alcoholic hallucinosis.

These reactions do occur with marijuana.
People have reported for treatment and have
been hospitalized in various centres because
of the occurrence of this episode. As far as I
know there is absolutely no information
whatsoever as to the proportion of marijuana
users who will develop these reactions, if,
indeed, the use of marijuana is as wide-
spread as we are led to believe it is. I am
talking about what I read in the popular
press and about the government’s having
arrested about 300 people across Canada last
year for marijuana. If the use is really that
widespread then the incidence of toxic reac-
tions must be awfully low because there
have been few reported. The significance of
this depends on the total number who are
using the stuff.

I have a paper here by Dr. Keeler. I think
he studied 16 students in North Carolina. His
estimate is that a considerable proportion of
the student body is using it. But if they have
a few thousand students and let us say half
of them are using it, there would be about
1,000, conservatively. Now, if you have a rate
of 15 per 1,000, this is not high. But it may
be higher because some of these reactions.
I think the only honest answer to this is that
we really do not know.

Mr. Gilbert: Have you any suggestions
with regard to preventive cure, or the educa-
tion of young people not to use these drugs?

Dr. Naiman: I will answer that question,
with your permission, in the negative way,
by saying what it should not be, and perhaps
then it will become clear what I think it
should be.
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It should not be an excessively scary type
of propaganda. In other words, people will
say, “This is terrible. If you do this then all
kinds of dreadful things are sure to happen
to you”. If the individual sees that his
friends are using the stuff and nothing really
all that drastic happens to them then the
statement is obviously a lie and I think it
defeats itself. Public education in the matter
should really be as factual as possible. In my
opinion, there should be statistics, such as the
number of pilots Kkilling themselves and
other people after having taken drugs—the
sort of cold hard facts. We should collect the
cold hard facts about marijuana or barbitu-
rates, or, any drug. We live in a reasonably
sophisticated age and students are intelligent
people. If we give facts I think we are likely
to influence them. If we indulge in scare
propaganda I think it will backfire on us.

Mr. Gilbert: I have one further question,
Mr. Chairman, if you do not mind. I note in
your paper you say that if people are
charged with criminal offences and they are
referred to your hospital for treatment if the
treatment continues then probably the charge
is not proceeded with. Now, would that be a
charge of possession of narcotics?

Dr, Naiman: Yes; they are faced with the
charge of possession.

Mr. Gilbert: It should not be a charge, say,
of theft, or prostitution?

Dr. Naiman: No, no. We have not had
experience of this, but there have been a few
instances of charges of possession. You see,
when we take somebody for treatment what
we do is give them a letter stating that Mr.
so-and-so is under the care of the Jewish
General Hospital for the treatment of drug
addiction. The patient then waves this, you
see, like a flag, and we have not interfered at
all. I have never had any direct contact with
the RCMP or the Crown Prosecutor, or any-
body. The feedback that we get is that the
patients have found it a very helpful thing.

Mr. Aiken: This proves that the police
authorities generally are really more interest-
ed in seeing people take treatment than in
putting them in prison?

Dr. Naiman: Yes. I have absolutely no
quarrel with the police authorities. As matter
of fact, there have even been instances where
people under our care, let us say, have been

-
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involved in a traffic accident and they have
brought the person, who is on methadone to
the hospital so that he could get his metha-
done. They have been extremely helpful.
There has been no friction at all with any
kind of legal authority.

Mr. Gilbert: This brings me to my next
question, on the availability of the drug.
Many of the addicts commit offences for the
purpose of getting money to buy the drug.

Dr. Naiman: That is right.

Mr. Gilbert: There has been a recommen-
dation that narcotic clinics be set up so that
they could be given the drug. One of our
previous witnesses said that the mere setting
up of a clinic is not sufficient because, as you
say, drug-addiction is a symptom of some
other mental disease, so that you have to
take it a stage further than just giving the
person the drug; that you must give him
other treatment.

I will just finish by saying that it seems to
me that you have really to strike at the
availability of this drug. At the moment we
permit pushers to sell the drug, and they are
doing it for the purpose of making money. It
is a question of taking this profit motive out
of drugs. Then you will have, to me, a reduc-

tion in the criminal activities of these
addicts.
Dr. Naiman: Yes. The statistics on the

criminal activities of addicts are very
impractical, if you have studied the question.
The criminal activities of the addict are, to
all intents and purposes, really related to
their need to procure money. I would imag-
ine that if the price of whisky went up to
$100 a bottle there would be a great deal of
crime committed for the purpose of getting
the $100 necessary to buy a bottle of whisky.
That is really a link between crime and nar-
cotic addiction.

Mr. Gilbert: Thank you very much.

Mr. Wahn: Mr. Chairman, I came in a
little late. If my questions duplicate those
already asked, please stop me.

In the brief prepared by Dr. Naiman there
is a statement that drug addiction is a symp-
tom of psychiatric illness, and also that it
very often disappears spontaneously after a
period of a decade or so. Is there, or is there
not, any inconsistency in those  two
statements?? - - '
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Mr. Naiman: They are quite consistent,
because there are illnesses which we know
tend to run a natural course and to get better
with advancing age. Even an illness such as
schizophrenia will often tend to get better
with advancing age. I do not think there is
any inconsistency there.

Mr. Wahn: And many of the mental ill-
nesses which cause the drug-addiction, or
bring on the drug-addiction, themselves
disappear spontaneously after age 42 in a
large number of cases.

Mr. Naiman: One of the problems—and my
medical colleague here can perhaps support
me in this—in trying to put the point across
is that in psychiatric illness we are not deal-
ing with a situation in which a person is
either sick or well. You know, you either
have measles or you have not, and there is
nothing in between. Here there is really a
spectrum. If one takes a sample of the popu-
lation at large and rates them according to
the degree of mental disorder, there will be
very few who will have none. It is like a
continuous line. It is almost like the intelli-
gence curve. Consequently, the person after
age 42 is, let us say, on an all-or-none
basis, different from what he was before, in
that he does not use the drug any more. In
order to maintain this—this is an observa-
tion, anyway—the theory does not have to be
that he has become a radically different per-
son. He needs only to have changed a little
bit—just enough—so that he can manage
without the drug,

Let us take, as an objective thing, the
psychological test called the MMPI. They
have been giving it at the Mayo Clinic to all
patients whatever they come in for—gall-
bladder and everything. Therefore they have
an enormous mass of data. As I said before,
you have a continuum. If the patient moves a
bit along that continuum, that may be good
enough for him to stop taking the drug. So it
does not imply that there is a specific illness
and then at age 42 for some miraculous rea-
son the specific illness disappears. He just
became a somewhat different person after
age 42, but the somewhat becomes a matter
of degree, or a matter of kind, when it is a
question of, say, consuming the drug.

Mr., Wahn: Thank you, doctor. My second
point is that the brief seems to suggest that
the medical effects of addiction may be no
worse than, or, may not be as serious as,
taking alcohol. Does this depend upon the
type of drug? For example, a hewspaper
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report recently indicated that a drug such as
LSD or twoline, which is in a glue sometimes
used, do have very serious medical effects
upon the individual.

Dr. Naiman: Yes. That statement is based
on a study which was a follow-up of people
who were in Lexington 12 years ago. The
study was published a year ago. This refers
only to morphine and its derivatives. In those
days, the number of people using LSD was
negligible. LSD was only discovered, I think,
in the late 1940’s and at that time it was a
psychiatric curiosity. It was used at first in
the treatment of certain illnesses. When I
was an intern in The Allan, Dr. Cameron,
who was then the professor of psychiatry,
thought it had some promise. It did not, so to
speak, begin to run wild until very recently.
LSD causes all kinds of damage to the
individual. There is damage to the reproduc-
tive system, and to the chromosomes. This is
so. The information here with respect to the
addict remaining physically healthy in spite
of many years of addiction essentially refers
to the heroin user.

Mr. Wahn: This represents the traditional
drugs and with the development of new
drugs by synthesis that statement, then,
would require a great deal of careful
consideration.

® (12:30 p.m.)
Dr. Naiman: Oh, yes.

Mr. Wahn: The effect might be very much
more serious than the effect of alcohol.

Dr. Naiman: LSD might very well,
although we know, of course, that the effects
of alcohol on both the liver and the brain can
be quite serious. Actually, the standard
method for calculating the number of
alcoholics in a community is to take the
number of people who die of cirrhosis of the
liver per year from the statistics of the wvital
bureau statistics, or whatever body publishes
that information, and then multiply by a
certain factor and that tells you how many
alcoholics there are.

. Mr. Wahn: The consumption of alcholic
beverages might decline greatly if this par-
ticular hearing is well publicized. I think the
brief also indicates that perhaps it would be
desirable to delete the provision of the Crimi-
nal Code which makes it a crime to possess
narcotics. It is no longer a crime to possess
alcohol so long as the bottle is sealed proper-
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ly in transportation. Is it possible if the stig-
ma of crime were removed from the posses-
sion and, therefore, the use of narcotics that
their use might become almost as widespread
as the use of alcohol now that its use has
been legalized?

Dr. Naiman: Yes. This is a question I
expected and I searched for the answer. Dr.
Kolb in his book gives the figure of the
greatest number of narcotic addicts that ever
existed in the United States prior to the
introduction of any kind of legislation regu-
lating narcotics which was the Harrison Nar-
cotic Act, I think, around 1915 or something
like that. He went back to the time when
there was no legislation at all—I am sorry; I
do not recall what the total population of the
United States was at that time—and the
estimated total number of addicts at that
time was about 250,000.

In the early 1960’s it was down to 60,000 so
when it was completely unregulated in any
way, shape or form—which, incidentally, is
not what I am suggesting—the number
would be four times as great as it is now if
one assumed the population to have been the
same. Perhaps one of you gentlemen knows
what the population of the United States was
in 1900. Let us assume it was 100 million; one
would have to add another factor of two so
that would increase the number eight fold.

By fairly strict criteria, using this business
of people who die of cirrhosis of the liver,
the number of alcoholics in the United States
in the year which Dr. Kolb took for his
figures was about five million at a time when
there were 60,000 narcotic addicts, so the
ratio in terms of the far more prevalent use
of alcohol is overwhelming. As I said before,
I am not advocating selling heroin in bars,
but even if it were done the likelihood is that
the ratio would still be similar.

I do not know how many of you have ever
had morphine. I had it when I had my
appendix taken out. I had an injection and
they kept it up for a day or two and really,
for any half-way normal person, it is awfully
ghastly stuff. It keeps your mind in a kind of
haze and blur and just on a purely subjective
basis I think you have to be awfully dis-
turbed to want to be in that state. I did not
have the slightest desire to stay on the stuff.

Mr. Wahn: Then you do not think there
would be any social danger in removing the
criminal stigma from the possession of
narcotics?

Dr. Naiman: No, I do not think so.
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Mr. Howe: Unless possibly it is for sale.
Any person possessing it for sale alone—
surely we cannot agree with that.

Dr. Naiman: No; that is trafficking. I go
back to what I quoted previously. I certainly
think trafficking should be prohibited. As a
matter of fact if in terms of legal procedure
it is easier to obtain a conviction for posses-
sion than to prove that the possession was
for the intent of selling, I suppose it is up to
the legal people to figure out a way of word-
ing it in such a way.

My point is that the addict who has a
certain amount of drug in his possession for
his own personal use should not be consid-
ered for that reason a criminal. The person
who makes a business of trafficking in drugs
and maintains warehouses for that purpose
and so on, definitely should be considered a
criminal and I am in no way suggesting
legalized distribution of heroin.

Mr., Pugh: Would your recommendation be
changed as a result of the fact that now we
are developing new types of drugs, and more
dangerous drugs medically, such as LSD?

Dr. Naiman: Even with the use of a dan-
gerous drug—and I come back, really, to the
procedure, let us say, of civil commitment—it
seems to me more appropriate than your
branding scmebody as a criminal if he uses a
drug which is going to be dangerous to him-
self primarily. I think there has been one
murder reported with the use of LSD. Well,
you know, this is very questionable because
so many people are using LSD. Even if LSD
was implicated in one murder, this is neither
here nor there, I think.

Really these people primarily are harming
themselves. This is why the figure that I
gave for alcohol was really in terms of injury
to others. It seems to me that the role of the
law primarily is to protect us against what
others are going to do to us. If an individual
wants to use a substance which is harmful to
himself, well perhaps forcible treatment has
a place but I do not think the place is the
Criminal Code.

Mr. Cameron (High Park): Dr. Naiman, I
just wanted to ask one or two questions
following along what Mr. Gilbert said and
your remarks about warning young people
particularly about the use of marijuana, not
using a scare approach to the problem. Is not
the other side of the coin their moral health,
not their physical health? Apparently it does
not harm their physical health too much, but
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their moral health is involved. They are apt
to do things because they take a particular
drug, heroin in particular. They do things
that otherwise they would not even think of
doing.

Dr. Naiman: Which kind did you mention,
sir? )

Mr, Cameron (High Park): Well, I men-
tioned marijuana. I do not know what influ-
ence it might have on their moral character
but, for example, it produces a tendency to
do things which normally they would not do.
But with heroin it is perfectly clear that the
craving for the drug leads a person to do
things which normally he would not do in
the field of minor crimes, and so on.

Is not another approach to the problem to
try to educate people, particularly young
people nowadays, to the harmful effects that
this may have on them?

Dr. Naiman: You have mentioned two
issues which I think are very different.
Marijuana does have a certain disinhibiting
effect in the sense that if somebody takes
marijuana, he is more likely to make a pass
at the girl next door than he otherwise
would. It has a certain releasing effect. Her-
oin is the opposite. Heroin addicts, if you
think of sex as an example, are much less
interested in sex. And those crimes that they
commit—I just want to reiterate this again
because I think this is one of the great mis-
conceptions about the narcotics user—are not
committed by the narcotics user while he is
under the influence of the drug. When he is
under the influence of the drug he is more
likely to be as in a picture; he is lying flat on
his back; he cannot commit a crime. The
crime is committed—and usually it is a very
minor crime as opposed to a major crime—
for the purpose of obtaining the money that
they need to obtain the drug. The morphine
or the heroin-addict is not really disinhibited.
It does not relax his moral standards. It may
be that in one or two cases it does, to a
certain extent; I think this is correct.

Now, in terms of obtaining factual evi-
dence about the comparison between the
relaxation of moral standards, which is the
result of the use of marijuana, and that
which is the result of alcohol, I think one
would have a pretty difficult time. Certainly
at the moment there are no comparative
figures to indicate how many girls have suc-
cumbed while under the influence of alcohol.
as compared to under the influence of
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marijuana. In the case of other crimes com-
mitted under the influence of marijuana, I do
not think there is any particular evidence of
a high co-relation.

Mr. Cameron (High Park): Let us assume
that we establish one of these clinics that you
are advocating and people are coming to it
voluntarily or are referred to it by the police
courts who say that if they go to this particu-
lar clinic and take the treatment they will do
something about their ecase. Using only
methadone which is the one treatment which
has been specifically mentioned, what pro-
portion of cures do you feel would follow? If
this is something that you could hold out to
the public as a new hope for an addict, and
if he will take this particular type of treat-
ment on a voluntary basis—I am not talking
about the involuntary—what are the pros-

pects that he will be able to overcome the
habit?

Dr. Naiman: The preliminary percentage of
Dole and Nyswander, in terms of not going
back to heroin, is 85 per cent.

As I said in answer to a previous question,
I think we will have to wait 5 to 10 years to
see how this holds up in time. Dole and
Nyswander, in addition to giving methadone,
are very enthusiastic. This, I think, always
helps when you start with a new treatment.
They are social workers and they have a
very large staff; they have the resources of
the Rockefeller Institute, which is now called
the Rockefeller University, behind them; and
they do a great deal more for these people
than just dishing out the methadone. They
have an integrated and really quite sophis-
ticated program. They report 85 per cent
cure, in the sense that the person does not go
back to heroin. One will just have to wait to
know how successful this is going to be in
the long run. When one is dealing with some-
thing that is as recent as that there is no
substitute for time.

Mr. Cameron (High Park): Dr. Fraser, who
was before us on Tuesday, did not seem to
think that the percentage was nearly as high
as that.

Dr. Naiman: I think this is part of the
issue. The results may be different in Toron-
to. It may be that 5 or 10 years from now
this particular approach will be discarded.
All one can say from these early experiments
is that it holds promise. In medicine there
have been many forms of treatment in the
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past which have held out great promise and
which in time have been discarded. I am not
trying to sell this as the answer to the prob-
lem, or that the problem has been solved by
any means.

Mr. Cameron (High Park): It is still under
study.

Dr. Naiman: It is under study. That is all
one can say at the moment. If the study in
Toronto contradicts them and if a few other
studies in other centres contradict them, then
the treatment will have to be discarded.

There is a man in Baylor University,
which is in Texas, who gets up to 45 per cent
cure without methadone, just by seeing these
people in the office.

Mr. Cameron (High Park): I have one last
question. In your practice, have you had any
experience of treating people with
methadone?

Dr. Naiman: Not in my private practice. I
have not wanted to become involved in this.
However, in the hospital we have treated a
few people with methadone. I think the num-
ber that we have treated is about 5 or 6,
which is really too small a number to war-
rant making any statement. We also did not
have, for lack of funds, the kind of laborato-
ry facilities which would have enabled us to
check on whether or not these people might
also be taking heroin.

What we have observed—and I think per-
haps in itself it is a remarkable feat, consid-
ering what has been said about addicts in
general—is that they will come to the hospi-
tal every day; so that in terms of being
assured that you have the body there and
that therefore at least a doctor or a nurse is
going to see them, I think I can support what
Dole and Nyswander said. They will come.
They are not going to disappear.

Mr. Cameron (High Park): There is proba-
bly a natural reluctance.

Dr. Naiman: Beyond that I do not think
that we have had enough experience to make
really any comment one way or the other.

Mr. Cameron (High Park): Thank you very
much.

Mr. Pugh: Does a person taking methadone
experience the same feeling and have the
same effects as he would if he were taking
drugs? You say they voluntarily come back
to the hospital for this treatment. Does
methadone induce anything into their minds?

()
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Dr. Naiman: Well it is difficult to know
exactly what it induces because drug addicts
are a very sophisticated group of patients.
They know that methadone is a narcotic and
they know that they are getting it. Now it
does not give them the kind of lift that
heroin gives—this is the major difference
between the two drugs—but they seem to be
quite contented to take it, and they do in fact
take it. Exactly why they should take a drug
beyond what is to them the satisfaction of
knowing that they are taking a narcotic
which really produces, as far as one is able
to tell, no visible attack, is somewhat unclear,
I do not know.

Mr. Pugh: Could it be the money factor?

Dr. Naiman: That is perfectly true but, on
the other hand, they do not get the “lift”
from it that they used to get from heroin.

Mr, Pugh: I would imagine that it is very
well known among addicts. . .

Dr. Naiman: Oh yes, they know about it.

Mr. Pugh: ... that if you go on treatment
it is not going to cost you anything.

Dr. Naiman: Oh, yes, certainly.

Mr. Pugh: There is a hope of a cure but
this also gives you the same effect, and this is
what I am getting at.

Dr. Naiman: It does not give you quite the
effect because it does not produce that eleva-
tion of mood, but presumably it must do
something because, taking Dole and Nyswan-
der’s figures, they get 85 per cent of people
coming back. The man in Texas tries to do it
without the drug and he is down to 45 per
cent. Therefore the drug must do something
but exactly what it does I cannot say.

Mr. Pugh: It must reduce the craving.

Dr. Naiman: Oh, yes, in some way, of
course it does and although it does not give
them the satisfaction that the drug did in
some ways it seems to reduce the craving.

Mr. Pugh: Maybe it could be used as a
substitute for alcohol.

The Vice-Chairman: I believe Dr. Howe

has a further question.

Mr. Howe (Hamilion South): In general
terms would you say that society originally
condemned people who were addicts because
they considered them as having shall we say
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a self-inflicted condition which was punish-
able instead of treatable and consequently our
so-called penal institutes did not provide any
treatment? In other words, the institutes did
not provide psychiatrists, psychologists and
so on to treat these individuals and this is
why it took on the present connotation.

Dr. Naiman: You are asking me really an
historical question and I am afraid I have to
just plead ignorance. I really do not know
why society considers this to be a crime. The
obvious reason for making this drastic dis-
tinction between alcohol and narcotics is of
course a question of prevalence of use
because the overwhelming majority of the
population does use alcohol. When they tried
prohibition in the States of course it did not
work very well, but I think it has been
accepted notwithstanding the disadvantages
that it has.

Mr. Howe (Hamilton South): In other
words, these people were actually being pun-
ished because they inflicted this condition on
themselves?

Dr. Naiman: Yes.

Mr. Howe (Hamilton South): Such as vene-
real disease and so on. They all have this
connotation.

What would be the criterion for cure
through this new type of institute that you
suggest before you can return these people to
society again, if you are going to institution-
alize them?

o (12:50 a.m.)

Dr. Naiman: This is a very difficult ques-
tion to answer. I really think it is going to
have to be a question of trial and error. The
evidence seems to be—and I am going back
to Vaillant’s figures on Lexington—a bit of
hard data. This is 12 years later. This is not,
“I have found something wonderful”, the
way Dole and Nyswander did with lots of
press coverage, and so on, and advertise it all
over the place. This was carefully done and
thought out. If you keep people in the length
of time that Vaillant has mentioned, which is,
let us say, 9 or 10 months, and then give
them a year of supervision outside, you get a
very high percentage of recovery. I think one
could use this as a kind of yardstick on
which to fall back. My own inclination would
be to try to see, with the development of
these new outpatient facilities, what happens
if you release people who go to clinics sooner
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and really use rehospitalization. I know that
some of my psychiatric colleagues will dis-
agree with me on that because the worst thing
a mental hospital psychiatrist likes to think
of is that a mental hospital is a threat.
However, I have used it as a threat with
outpatients and it works. I am not talking
about drug addicts, I am talking about any
kind of psychiatric patient. If a man is very
sick and he does not come back for treatment
and he does not take his medication, I will
take the position, “Considering how sick you
are, if you do not continue with treatment
you will end up in a mental hospital”. As I
say, I will be jumped on for this as soon as I
return to Montreal.

Mr. Aiken: I do not agree with threatening
a person with any illness that he has to go to
a hospital.

Dr. Naiman: I really think it works. I
think if we can keep the hospital, the closed
institution, in the background we may in fact
be able to have not too many people in the
institution. There will be some, yes, but prob-
ably one can at least try outpatient treatment
and see what happens. If it fails, then one
hospitalizes.

Mr. Howe (Hamilton South): You do not
actually come up with a true criterion
because you have no way, except by trial
and error, of determining the percentage.
This is making the natural assumption that
everybody is different and therefore someone
is going to perhaps be cured in three months
and someone else may not be cured in five
years. You have no way of predetermining
this before you release them except by the
time factor that you have suggested.

Dr. Naiman: It is a bit more tricky than
that because with schizophrenia, let us say,
one can tell that at a certain point the
patient no longer has delusions, hallucina-
tions, and so on, and therefore, he is ready
for discharge from the mental hospital.

Of course, a drug addict is not taking
heroin while he is in the hospital. One hopes
the mental hospital is run sufficiently well
that heroin does not come in by some other
means.

Mr. Howe (Hamilton South): Like alcohol
does in some of the other hospitals.

Dr. Naiman: That might also happen but
let us assume it does not. Of course, while
you have them in hospital you have a 100
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per cent cure because they cannot get heroin
in a mental hospital.

The question as to when he is well enough
that if you discharge him he is not going to
relapse and go back to the drug I think of
necessity is going to be done by guess and by
God. I am sure that of necessity there will be
a great many errors made because there are
no reliable criteria.

Mr. Howe (Hamilion South): You do not
have a 100 per cent cure in hospital. You
have a 100 per cent abstinence.

Dr. Naiman: That is right. If one follows
these people up in clinics, those who relapse
can be rehospitalized. My inclination would
certainly be that one relapse—let us say he
takes heroin once or even twice—does not
mean that we immediately rush him back
into the hospital. I think this would be a
very unrealistic approach. Incidentally, there
are laboratory methods now which are very
reliable. You can obtain a sample of urine
from an individual and you will know exact-
ly whether he has been taking heroin, bar-
biturates dexedrine, and so on, and one does
not have to rely—this is perhaps a point
worth making for the record—on the
individual’s word. We had to do this with our
pilot project because we did not have the
money for the lab facilities, although these
lab facilities are not all that expensive. It is
now possible by simply asking the addict to
produce a sample of urine, usually in the
presence of an attendant because otherwise
he could bring the urine of somebody from
across the street, to tell whether or not he
has been taking drugs. They do that.

Mr, Howe (Hamilton South): This is true
even in the first examination.

Dr. Naiman: That is right. One would
know exactly and you do not have to take
the addict’s word for anything in this area.

Mr. Howe (Hamilton South): Anyone who
has a recurrence of this addiction is usually a
liar along with it, is he not?

Dr. Naiman: Yes. If he knows he is going
to go back into the hospital, or there is a
threat of this, he is likely to lie. But at the
same time, you see, this again can work in a
preventive way. If an individual knows that
his urine is going to be checked and if he
takes the stuff he is going to be detected, that
will act as a deterrent. He realizes his doctor
is going to know that this has happened.

()
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The Vice-Chairman: If there are no fur-
ther questions, in the name of all the mem-
bers of the Committee I wish to thank our
distinguished guest for appearing before this
Justice Committee this morning. You have
been a most competent and informative wit-
ness, doctor. Your presentation and the perti-
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nent and detailed answers you gave I believe
will be very useful to this Committee in its
study of this important Bill which is before
us. We are very grateful to you, doctor.

This Committee stands adjourned until
November 28, when we will hear Miss
McNeill.



TgulsRfidiged bud it l U081 AS=e e desT
hﬂ! mm mm-ﬂm

T

==r

R el B2 L e

sh

;m\:mtm #.men' b1 ; man in ver.
Yo Mma ook garin bark lor Lreatra
foes wgl) thite s wedienties, T Wil

PP Uhead® N “(‘g}luﬂr' rifi howe ek 2o
p s pat eopiingd wimn paten
i e W.h * "uubﬂ hospiial™. Ag 1
wnlbs Sompelt o Jor this M ¥ooh e 1
l-ll!amx Al Weplivend.

ey o Ribets ! dp ot egres with threstening
#{Raon with al-;- Hinees tnat W hne 5o ge t

Eira ot
B
xahn‘”.:p—

" haagital

T Welmten § reslly think B worie, 1
HUNE- i we 7R Reep the hogpihal the slisad

L'!ﬁlﬁw. i Peelgeiad we o msy 1 et
mmm»«nmtmmnnympleirme

SrsaiBvtion. Thene will be some, yog,'butr seoty:

i oan el deaat ry ouipalient toewiment
| oue whiat hppan- u it Lﬁlﬁ. ﬂ’sin um-
L

iﬁ. Rowe t!!dmoi W Wolr Ao ik
come T up willy & - tyod erifarion
ol RAVE BO' WHP, erxcum e “ricsd

WMr, at- detgrminm wnerw#
5 making the natlirel thist
i g And therefurm SOMSGRE

r -

gdna ta perhegs he curad b theee months
gnd’ gomecoe elw may nut b auced in Bbe
;- You have nd way of predistersihing
r.ma fedossd there svrept by w

’ bawmgamd

L - e im-na'-‘u I a bk mﬂh Arleky Wk

nh‘ R vy Ba¥,

C-Maw»h-
' rrr*u' iy Gichra wipda bechise there are
5 !e“l"“[’ grltortn

M, Huv,-n m-milann u«m Yoip do pot
Bave s 100 pE- coph garg i Raspital, You
have o 19 par cent. alstlnence -

Pr lldpw '!’hat in TN It oo follews
tisee poople up oo, ihoee who relapse
gasn D rebossitaiteid; ‘-\W incinadion would
periiinly b thel ofie. ulapat--lal ug sy . bhe
ket heroln omee of Sven Twide—does net
wedn. et e intmedislely tush him hack-
iaid” the Woepital ' "ihak (s Weuld be g

Yere uppealistie aperorcl: Trolddntally, there

are nkoralory methods vow which are very
rediskie, - Won - cin. chiain. & sample of urine
feoma. anitt vt ol you will Bnow exdet-
ly whsther he hak bew tuking heroin, ber-
Viturnteh dexediise, md i'h v, afd oue doey
foe ‘Bave 190 relee-this’ i partmpe & point
worth - roaking - dow - bhe . Tesepdecon o the

Andividual's word, Wn Bad to da this with our

pilne projeel-beeawre we did not Nave ‘the
moty foe -thi lab- fesiivhed] withotigh, Hisss
taks Imﬁﬁu ara: e il el expbnsive: 1

w5 3 sample y sy i
wmsence o ap aftundast beeaise otherwiss
Ho cotkt tring (he Gt pemebods
2rToss the Strest, 14 ' wheibec or 8ot he
HaR Deen taking drugs. do that.

My Béwe (Hiwliten SotaR)t This ia’mn\e.
mﬂml.mﬁmammum i [ ,
D Baboaie Thet i right: Ond: would
Kriew ernetly, and vow de not have 1o take -

‘ ﬂ';wd«w&m,mmnw in, s aros,

My, Towe Hemiites Bouh: - Anyone wh

; m“ Fgoutigce dm{u‘dl&!unk mmn

mfn!wc-mtﬂ.hi:nWJ

¥ Nminesm: YVes ﬂhekﬂmmmwim
wmmmmml. of incre in §
fhooas ot this, Be is likely 1o Lo, Bul siithe
swrme lppe, you see, aie again gan work. o 3
provenyve way, It 4n Mr«iﬂmmwt

 ifvarinetls. GuiE e e shodod Sind . If-be

shgpen- okl the Gl Hel i golsy Lo he deteciad, thuy

will” art ad-d datersvit, Fe rogihiss mm'
i Rothig :Mmtww










g i,
S

ki
L el

-II-IIIIIlIIII
iy R U e

S L
§fast Al

ol

3 R
T, T
14

A ,"-.'.I.
el

) I,,:..‘...‘:ﬁ:.;‘l]". Freiy







HOUSE OF COMMONS

Second Semsion—Twenty-seventh Partisment
1967

S Mies Teabel 1. Macneill, Climicsl Rseast
o Drug Addiction Research Foundefio

Associate Professer, mm Berthiane ¢
Montreal. : el le L
. = U i : I"
i ol i s =
Wl L ol




OFFICIAL REPORT OF MINUTES
OF
PROCEEDINGS AND EVIDENCE

This edition contains the English deliberations
and/or a translation into English of the French.

Copies and complete sets are available to the
public by subscription to the Queen’s Printer.
Cost varies according to Committees.

Translated by the General Bureau for Trans-
lation, Secretary of State.

ALISTAIR FRASER,
The Clerk of the House.




HOUSE OF COMMONS

Second Session—Twenty-seventh Parliament

1967

STANDING COMMITTEE

JUSTICE AND LEGAL AFFAIRS

Chairman: Mr. A. J. P. CAMERON

MINUTES OF PROCEEDINGS AND EVIDENCE
No. 12

TUESDAY, NOVEMBER 28, 1967
THURSDAY, NOVEMBER 30, 1967

RESPECTING

The subject-matter of Bill C-96,
An Act respecting observation and treatment of drug addicts.

WITNESSES:

Miss Isabel J. Macneill, Clinical Research Associate, Alcoholism and
Drug Addiction Research Foundation, Toronto; and Dr. B. Cormier,
Associate Professor, Department of Psychiatry, McGill University,

Montreal.

ROGER DUHAMEL, F.R.S.C.
QUEEN'S PRINTER AND CONTROLLER OF STATIONERY
OTTAWA, 1967

27621—1



STANDING COMMITTEE
ON
JUSTICE AND LEGAL AFFAIRS

Chairman: Mr. A. J. P. Cameron (High Park)

Vice-Chairman: Mr. Yves Forest

and

Mr. Aiken, Mr. Howe (Hamilton Mr. Pugh,

Mr. Cantin, South), Mr. Ryan,

Mr. Choquette, Mr. Latulippe, Mr. Stafford,

Mr. Gilbert, Mr. MacEwan, Mr. Tolmie,

Mr. Goyer, Mr. Mandziuk, Mr. Wahn,

Mr. Grafftey, Mr. McQuaid, Mr. Whelan,

Mr. Guay, Mr. Nielsen, Mr. Woolliams—(24).

Mr. Honey, Mr. Otto, A
(Quorum 8)

Hugh R. Stewart,
Clerk of the Committee.

CORRIGENDUM

Issue No. 11—THURSDAY, November 23, 1967

The name of the witness appearing before the Committee on Tuesday,
November 28, 1967 is Isabel Macneill, rather than the way it appears in Issue
No. 11 of the Minutes of Proceedings and Evidence.
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Ordered,—That the name of Mr. Ryan be substituted for that of Mr.
Brown on the Standing Committee on Justice and Legal Affairs.

Attest.
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The Clerk of the House of Commons.
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MINUTES OF PROCEEDINGS

TuEespAY, November 28, 1967.
(12)

The Standing Committee on Justice and Legal Affairs, having been duly
called to meet at 11.00 a.m. this day, the following members were present:
Messrs. Cameron (High Park), Forest, Honey, Howe (Hamilton South), Staf-
ford and Whelan—(6).

In attendance: Miss Isabel J. Macneill, Clinical Research Associate, Alco-
holism and Drug Addiction Research Foundation, Toronto, Ontario.

There being no quorum, the members present agreed to hear the witness
and to ask for a motion at the next meeting to have today’s proceedings in-
corporated as part of that meeting.

The Chairman introduced the witness, Miss Isabel Macneill, of the Alco-
holism and Drug Addiction Research Foundation in Toronto. Miss Macneill
read a prepared statement concerning the subject-matter of Bill C-96 (An Act
respecting observation and treatment of drug addicts). Following this, the
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