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DOMINION LAW REPORTS

KLFORD v. THOMPSON.
Snultiilrliririi h Slip mur l'ouil, Wrhnoir, l'.-l. •Iiiiiiliiiii S. 1912.

I Voxrit.vTM <g IV ( MbI IxvoMPl.m I‘hoohmam*i: 4/i amt.m

The mviv fuel uf a huihiiug emitraeloi- nhumloning liis contract iloes 
imt picelmle liini from recovering on n i|iinnliiin meruit for the work
already ilono if there i* eviilen........ u fresh eonlrael to pay for naine,
and hucIi fn-.li contract may arise from a notice hy the property 
owner to the contractor that lie will engage other tradesman to com 
plete the work and charge the cost to the contractor'* account.

| Sumpter V. llrih/rH, | I89S | | Q.lt. 97."I, followed; and see I .cake 
on «'outrad*. Ilth ed.. pages .'14 and :ts: 2 Canadian Ten Year Digest. 
I.'ll'i. Simpson v. Uiilorl, i Mill i. ,"t U.\N \. à 7 7, and sin- Annotation 
to till* ca*e. p. 9.|

1. Co.NTltAlTH (Il I) 4—I S.*i )—SVHim AlloXh IN III 11.01X0 Co.XTKAlT ■
Municipal By-i.aw.

Where the *neci float ions for a plumbing contract for installation of 
plumbing on the count met ion of row of attached house*, stipulated 
that the contractor should supply all stacks neis*ssary to till all re 
i| u i renient* of city hy laws and the tender and formal contract did 
not mention the number of stack*, the contractor «ill Is- Imund to slip 
ply separate stack* for each house in conformity with the city Imild 
ing by law although the plan* shewed only one stack for each pair 
of house*.

Dam Aiucn (till I1)- Ixinn or Pnom» Dm.ay in Vompi.ktino Hi iiji

law* of probable rentals from house* in course of construction In* 
cause of the contractor's delay in completing can be allowed to the 
owner in abatement of the price only when a time ha* lieen specified 
for doing I lie work or after the owner ha* given notice to proceed

|Sis* 2 t'nuadiau Ten Year Digest, 1279. 4:ilf».|

Action hy tin* plaintiff linn ( Klford & Cornish) for the 
prier of work anil labour for plumbing ami beating equipment 
Minier a building contract.

Judgment was given for tin* plaintiffs after deducting an 
allowance for defects in I lie work as to which tin* defendant 
counterclaimed.

It. IK Mai Donald, for plaintiffs.
IK Mach an, for defendant.
Wktmokk, <'.J. : The plaintiffs, on March 22nd. 1910, ten 

dr red to do plumbing, heating, galvanized iron work, rooting, 
eaves trough ing. etc., for the defendant, according to certain 
plans and specifications in respect to a terrace which tin* defend 
ant was building or about to build in Nut ana The price for this 
work was apportioned in the tender; that is. a certain price was 
named for each kind of work specified, the total amount being

SASK
S.|\
1912

-hill. S.



Dominion Law Kkpoktk. Il D.L.R

SASK. i|<2,:M 1. No time was specified in such tender for the payment 
of the price or prices for this work, nor was it stated when it 

KII2 was to he completed. The evidence as to when the plaintiffs 
commenced to do such work is not satisfactory. It is quite clear. 

Kliokii however, that they were delayed either in commencing the work 
Thompson. °i* proceeding with it after they commenced by reason of the

---- fact that the defendant was unable to procure bricks. From
* ° * what I can gather from the evidence. I find that the plaintiffs

commenced their work somewhere about the end of dune; and 
I also find that they so commenced it because the defendant 
after receiving the tender, intimated to them in some way to do 
it. The evidence in this respect is also very vague and unsatis
factory, but it warrants my drawing the conclusion I have stated. 
On the 8th of July, however, and after the plaintiffs had com 
menced the work, a formal agreement was drawn up and signed 
by the respective parties, which is as follows:—

Saskatoon, Kask.. July 8th, 1910. 
Contract between Mr. d. II. Thompson and El ford and Cornish.

Whereby El ford and Cornish agree to install in Mr. Thomp
son's terrace in Nutana

<i. plumbing outfits according to plans and specifications.
ti New ld"a furnaces, 4 No. (118, 2 No. 519. complete in every 

particular, guaranteeing same to heat building to a temperature 
of 70 degrees when the termometer is 40 below, providing proper 
fuel is used.

M forty brl. galvanized iron cisterns, eave troughing. eondue 
tor pipe.

Roofing, etc., according to plans and specifications.
All for the sum of twenty-three hundred and thirty-om- 

dollars.
*2,:m.00 Accepted. El.FOKI) AND CuRNISH.
Although the plaintiff's at the trial attempted to rely upon 

the tender of 22nd March as constituting the agreement between 
the parties, and although the agreement above set forth only 
came out incidently on the cross-examination of one of the plain 
tiffs, it is nevertheless the formal agreement, and is the onl.\ 
one set out in the statement of claim upon which the plaintiffs 
have, apart from compensation for extras, based their action 
and must govern me. therefore, in deciding what are the rights 
of the parties. It is only necessary to refer to two matters 
growing out of this agreement for the purpose of deciding tin 
question in controversy. The agreement (a) does not state 
when the work was to be completed ; (b) it provides for tIn
payment of a lump sum for doing the work and providing the 
materials. It was in contemplation between the parties when 
the arrangement was first entered into between them that tin 
building in question would be completed alnuit the lirst ol
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August, nnd this did not form part of any agreement between 
them. The omission of the defendant to procure the bricks prv 
vented this idea being realized. Later on. along about October 
and November, the work agreed by the plaintiffs to be done by 
them did not proceed satisfactorily ; as a matter of fact it 
stopped; and the excuse given by one of the plaintiffs for not 
completing it was that they were busy and short-handed. On the 
3rd of November the defendant caused a letter to be written to 
the plaintiffs by one La Chance, who was the architect who pre
pared the plans and specifications referred to. and who is men 
tinned throughout the general conditions prefixed to the specifi
cations. La Chance, however, had no authority under the agree
ment or the specifications to give notice terminating it. or to 
require the contractors to proceed with their work. 1 do not 
consider this material, however, as the defendant constituted 
him his agent to write the letter above referred to. and signified 
that it was written by his authority by delivering it himself 
to the plaintiffs. The letter is as follows:—

SASK.

8.C.

1912
Klfobd

I'llOMCHON.

Wrtmorv, C.J,

Nov. 3rd. 1910.
Messrs. LI ford and Cornish.

City.
(Re Mr. J. II. Thompson’s Terraces.)

Gentlemen,—
The writer is instructed to write you regarding the delay on 

your part in completing the plumbing and heating work on 
the Thompson Ten ices and to give you three days' notice to 
proceed with the work, failing to do so Mr. Thompson will be 
compelled to put other tradesmen on the work and complete 
same and charge same to your account.

You should realize the position without any notice from me 
and finish this work in order to allow tenants moving in before 
the intense cold weather sets in. also to allow Mr. Thompson to 
collect his rents, which means considerable to him. for every 
day he is deprived of this revenue.

Trusting you will take this letter in the spirit it is written 
and bend your energies to the immediate completion of the above 
mentioned works without further delay.

I remain, sincerely yours.
W. \V. LaViiancb.

The plaintiffs the same day. and three or four hours after the 
foregoing letter was delivered, wrote the following letter :

Saskatoon. Kask.. Nov. 3. 1910.
Mr. .lames Thompson,

Saskatoon.
Dear Sir,—

We have received .$500 on contract existing between us: and
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SASK it* get a cheque for $1,000 within three days from date, we will 
at onee proceed with work.

IS12 Yours respectfully.
Ki.ford and Cornish,

1 11 « » M I’HON.

Per .XT. G. Smith.
1 am of opinion that this was a recognition of La Chance’s

XVi tmorv, C.J, agency, and also indicated pretty strongly that the plaintiffs 
were attempting to act fast and loose with the defendant, be
cause they had no right at that time under their agreement to 
demand a cheque for $1,000, and it was an evasion of the re 
quest contained in the letter received by them. There was a 
desperate effort " on the part of the plaintiffs at the trial
to establish that they were always ready and willing to go on 
with their work on this building, and that whenever it was in 
a condition to have it carried on they sent men to attend to it.
I find that such was not he ease. On the contrary, I find that 
for some time prior to the 3rd of November and down to the 
time that the defendant employed the Saskatchewan Hardware 
Company to complete the work, if the plaintiffs sent any one 
to do any work at the building it was merely a pretence, and 
not an earnest effort to go on with it. 1 may say that the evi
dence does not satisfy me that they sent any one at all except a 
man on the 14th of November, after the Saskatchewan Hard
ware Company were employed, and he was sent as a mere pre
tence; he came when it was getting dark at that time of the 
year, and he was not prepared to do the work according to the 
specifications.

On the 8th of Novemlier. La Chance, under the authority 
of the defendant, wrote the following letter to the plaintiffs:—

Messrs Klford and Cornish,
City.

(Re Thompson's Terraces.)
(ïentlemen,

In confirmation of our conversation of this A.M. will say 
that Mr. James Thompson is willing to wait until Thursday of 
this week for your men to complete hi work, but will not wait 
beyond this time, as he will put other contractors on the job and 
complete the work and charge same to your account.

Sincerely yours,
W. XV. La Chance.

No attention was paid to this letter. The Thursday men 
tioned in it fell on the 10th of November. No person was sent 
by the plaintiffs even under the pretence of doing work until 
the 14th of November. The defendant swore that lie employed 
the Saskatchewan Hardware Company about the 5th of Novem 
her to complete the work. There was no evidence as to when

5
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that company actually commenced to work at the building. I do SASK. 
not consider that material, because the plaintiffs did not send S(
any one to work until after the time specified in the letter of mi.»
the 8th of November, and there was no attempt on the part of 
the defendant to prevent the plaintiffs working before the 14th Ki-kokh 
of November. 1 am of opinion that the whole matter is pre- Tiiomcso

eluded by the uncontradicted testimony of Hutchinson, the man- ----
ager of the Saskatchewan Hardware Company. He swore that 
when the defendant approached him to take over and finish the 
work in question, before agreeing to do so, he interviewed the 
plaintiffs, as a matter of ordinary business etiquette, and was 
informed by them that they were satisfied that be should go 
on with the work, as they could not get any men to do it, any
way, and accordingly he (Hutchinson) made the arrangement 
with the defendant and went on and did the work. I find that 
the plaintiffs abandoned the contract, and that notwithstanding 
the fact that Hutchinson did not communicate to the defendant 
what had taken place between him and the pla..itiffs. The 
price agreed to be paid for the work being a lump sum, it was 
not payable under the contract in whole or in part until such 
work was completed. In Sumpter v. Haltfis, 11898| 1 Q.B.
673. A. L. Smith, L.J., lays clown the following, at p. 674 :

“The law is that where there is a contract to do work for a 
lump sum, until the work is completed the price of it cannot be 
charged. Therefore, the plaintiff could not recover on the 
original contract. It is suggested, however, that the plaintiff 
was entitled to recover for the work he did on a quantum meruit.
But in order that that may be so there must be evidence of a 
fresh contract to pay for the work already done.”

This was practically concurred in by Cbitty, L.J. Collins.
L.P., laid great stress upon the plaintiff being unable to recover 
because lie had abandoned bis contract, but be did so under 
the circumstances of that case; he does not lay down that the 
mere fact of a contractor abandoning bis contract precluded 
him from recovering on a quantum meruit.

I am of opinion that if there was, as Smith. L.J., put it.
“evidence of a fresh contract to pay for the work already done.” 
the contractor can recover although lie abandon the contract.
1 am of opinion that there was evidence from which I might and 
do find that there was a fresh contract to pay for the work 
already done upon which the plaintiffs are entitled to recover 
on a quantum meruit. I think that such is to be gathered from 
the letter of the 3rd November. In that letter, La Chance writ
ing for the defendant, after calling attention to the delay in 
completing the work, goes on to state that he is instructed to 
give “three days’ notice to proceed with the work. Failing to 
do so. Mr. Thompson will be compelled to put other tradesmen 
on to the work and complete same and charge same to your
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Recount.’* Such, therefore, was to he the result of the plaintiffs' 
omission or neglect to proceed with the work, and that such was 
to he the result is reiterated in the letter of the 8th November. 
1 cannot construe this as meaning anything else than an exprès 
sion of intention on the defendant *s part to charge what he had to 
pay to other tradesmen for eompleting the work against what 
the plaintiffs were entitled to he paid under the contract, if they 
had completed it. of course, also charging them with payments 
made on account and paying them the balance.

The plaintiffs also claim for extras. They set up that the 
specifications called for what they call three stacks; that the 
Terrace consisted of six houses, and the specifications called for 
one stack to two houses, and that as they were about putting 
them in the city officials insisted that they must put in six 
stacks, or one to each house ; that this was communicated to the 
defendant, who told them to go on and do it. The defendant 
denied this altogether. He states he refused to pay for putting 
those so-called extra stacks in. and that the plaintiffs agreed to 
put them in for the same money—by that I understand, to put 
them in as part of the contract. This action was tried all 
round with very considerable disregard to details. For instance, 
the plans of this Terrace, although referred to both in the 
tender of the 22nd March and the formal agreement of the 
8th July, were not put in evidence, and without them 1 am 
utterly at a loss to understand some matters. I can find nothing 
in the tender, the agreement, or the specifications making any 
reference to three or any specified number of stacks or pipes, 
but I find the following in the specifications applicable to this

Water. ( 1 ) Lay in from street line 1 '/ lead pipe to in 
side of front wall and carry from same best Canadian 
wrought iron pipe, lap welded, to supply all fixtures 
throughout the building with hot and cold water as re
quired. Place on services entering cel la in %/2" stop and 
waste tap. same to be placed clear of coal bins and connect 
so that they will waste into Hoor drains. Provide also >4" 
bibb tap for hose coupling, same to la* carried through wall 
with cut off tap. All fixtures to be fitted with necessary 
fittings, holdfasts and hangers of most approved make, and 
all pipes to be laid with fall to waste. Contractor is to 
provide all necessary soil pipes, stacks, local vents, breathers 
and wastes, etc., necessary to fill all requirements of city 
by-laws, finish of pipes to be concealed where possible 
Flash where vent pipes pass through roof with heavy sheet 
lead and flanges.

Drains. (2) Provide and lay drains as per city ordin 
ances, lay with proper fall, all joints to be made with pig 
lead and oakum, provide clean-outs at the foot of all riser
having heavy brass plugs.
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(’ornish, oui* of tin* pinintid's, testified that tin* so-called 
change with respect to the stacks (or pipes, as he called them) 
was to conform to the eitv by-laws. The plaintiffs, there
fore. in doing such work as so charged were merely doing what 
the specifications called for, and, therefore, what they agreed 
to do under their contract. I find that tin* defendant did not 
agree to pay for this so-called extra work, and I may add that 
if he did I have great doubts, in view of what was laid down 
by James. L.J., in SliuifH v. Sun Paulo Hail waif Pont pan if, L.H. 
s Ch. at p. ti08, whether it would not have been nudum pactum.
I may further add that there is no evidence to enable me to find 
what the cost of putting in this alleged extra was. This is the 
only extra claimed, and 1 cannot allow for it.

Tin* result is. therefore as follows ;
Allow the plaintiffs the contract price............. #2,331.00

Deduct from that—
Cash paid as per statement id* claim. .$000.00
Cash paid after action brought as per

admission at trial  ..................... 900.00
------------1,400.00

Balance ........................................$ 931.00
The next question to decide is. what is the defendant entitled 

to charge against the plaintiffs for completing the work ! As 
the defendant has counterclaimed with respect to all this, I will 
consider it in dealing with such counterclaim.

The defendant counterclaims for damages on several grounds : 
In the first place, for loss of rentals occasioned by the delay 
of the plaintiffs in carrying on their work. As no time was 
specified for doing this work, I am of opinion that the plaintiffs 
can only be charged with delay from the expiration of the time
given to them by the notice to proceed with the work, that is
the 10th of November, and practically from that time the 
defendant took charge of the work himself and the plaintiffs 
< lie held responsible for any loss of rentals that resulted. 
This is more emphatic by the fact that the defendant him
self is responsible for some of the delays, at least, that took place 
earlier in the course of the operations, by reason of his inability 
to procure bricks. And again, the testimony has left me quite 
abroad as to the extent of the delay caused by that inability.

In the next place, he i" for the difference in price be
tween the baths supplied for the houses by the plaintiffs and 
those specified in the spec 1 cannot find out by reading
the specifications the numlier of baths that were to be supplied 
or the character of them. 1 presume that the plans would dis
close the number. The baths are described in the specifications

s.c.
I!U2

Thompson

Wi iroore. f*.J.

7

0

7

5

992



Dominion Lav Rkidktk |1 D.L.R

as follows : ' liai lis Place No. 846 !._» X,” which conveys no mean 
ing whatever to me as to their character. It seems, however. t«» 
he very clear, according to the evidence. Hint the plaint ill’s did 
not put in baths of the character called for. and that those put 
in were cheaper. The plaintiffs stated that the defendant eon 
st*IIted to that. The defendant denies that he did. I really 
cannot see why lie should consent to it. The plaintiffs had 
made their agreement for the work, which, as I understand, 
included the materials. Why would the defendant then con
sent to cheaper materials being put in than what the agreement 
contemplated, unless he was to get the henelit of it Dut the 
«location of the damages he is entitled to is left all abroad. All 
tlie defendant knows about it is that he got some figures from a 
dealer and lie knows that there was a difference of alsiut $6 on 
each bath between the price of those put in and those called for 
by the contract. That is not only very vague, but it is not 
legal evidence on the subject. The defendant would only be 
entitled to nominal damages, which I put at $0.

The next claim is damages for putting in inferior sinks. No 
evidence was given with respect to that claim.

lie also claims for defective work performed with respect to 
(a i the tanks and eaves troughs and basement floors;
(b ' the roof permitting leakage ami damages to plaster 

and burlap;
(c) plumbing exposing vent pipes, contrary to the 

specifications;
(d) not properly staying water-pipes in basement.

I find that the roofing was defective and damaged the plaster, 
for which I allow #25 damages. J also find that the eaves trough 
ing was defective, for which I also allow #25. The vent pipes 
were improperly left exposed, for which I allow $60. Tin- 
water pipes were not properly stayed in the basement, for which 
I allow $80.

The last item of counterclaim is for $518.61. the amount 
paid to the Saskatchewan Hardware Company, the company cm 
ployed by the defendant to complete the work. There is no 
evidence to establish that the materials or such material in tin- 
company’s account which the defendant paid for ever went into 
the Terrace at all. Hutchinson, the company's manager, stated 
in his evidence-in-chief that the goods were supplied for tin 
job, but in cross-examination he swore lie could not swear thex 
went into the Terrace -, he could not swear they ever left the com 
pany’s warehouse. The defendant is not more clear in his testi 
mony in this respect. He states that the company had men in 
there, but how many, and how long they worked, or what tlie.x 
did, he does not state, and the most he will say with respect t<« 
the materials is that he expected they went into the building, 
and that is all the evidence there was on that rfubjcct. As a
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matter of fact, tin* company’s foreman under whom the work SASK 
was done was not called as a witness. 1 am. therefore, unable "^7 
to allow the defendant anything on this part of his counter
claim, beyond what is proved by the plaintiffs and their wit ----
nesses as the amount it would cost to complete the work, which
was from $t>0 to $75. I lix it at $75. I regret this because 1 tiiompmi

feel morally certain that if the amount it actually did cost to----
complete the work had been made clear, the plaint ill's would not u,m° ‘ 
he found entitled to as much as 1 am constrained to award them.

There will be judgment for the plaintiffs on their claim for 
$931. less the $75 which I find was r< * to complete tin- 
work. or $S5(i (that is the amount that 1 find they are entitled 
to recover on a (planturn meruit after crediting the cash pay
ments) with costs. Judgment for the defendant upon his coun
ter claim for $145 and costs. One judgment to be set off against 
the other, and the plaintiffs to have execution for the balance.

Judgment for plaintiff.

Annotation—Contracts i IV C—345 • Failure of contractor to complete
work on building contract. Annotation

The lending authority in the Ontario Courts is Shnlorh v. Powell CuimTu",!•. 
i ISUD). 20 A.It. 407. where it was held that where there is a contract to 
do s|H?cifled work for a fixed sum. with a proviso for payment of proper 
iinnate amounts, equal to eighty per rent, of this fixed sum, as the work 
is done, nnd the ha I a nee of twenty per cent, in thirty days after i loti
and acceptance, completion is a condition precedent to the right of pay 
ment, and where the work is not completed there is no right to recover 
for the n done as upon a meruit. That case was followed
ill Nini/imom \. Iiitbrrl. | mill. ■{ (l.W.X. 577.

In Kelly v. Tout ini Hold Vo. (1909), 20 O.L.R. 2417. the claim was 
for work done and materials supplied by the plaint ills for the defendants 
in connect ion with the building of an hotel, under a written contract 
dated the 2(1 th .lune. 1907. The plaintiffs undertook to complete the work, 
to the satisfaction of an architect, in accordance with specifications and 
drawings and with the conditions of the agreement, for $115,000, which 
the defendants were to pay ns the work progressed in monthly payments 
representing M.*t per cent, of the amount of tlie work done and materials 
supplied, and for this |H-rcentage the archib-ct was to issue progress es
timates each month, on which payments were to lie made, and the final 
payment was to la* made on the expiration of thirty-one days after tin- 
plaintiffs had fulfilled the agreement. Payments were to lie made only 
upon the written certificates of the architect that they were due. The 
plaintiff» wen- to complete nnd have ready for occupation by the 1st Janu
ary, 1908. the first and second flats and part of the basement ; to com
plete the remainder, except the outside finishing, by the 1st April. 1908 and 
to complete the whole by the l.'ith May, 1908. A large amount of the work 
was done, and nine progress estimates, the last dated the l»t June. 1908. 
were given by V.. acting for the architect, amounting to #.'i7..'i.,13..'M, The 
amounts mentioned in five of these certificates were paid by the defen-
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ilunls, ami a portion of tin- sixth: tin* defendants refused to make any 
further payments, on the ground that the plaintiffs were in default in 
not procuring and delivering to the defendants a bond guaranteeing the 
performance of the contract, which, by the contract, the plrintiff* under
took to do within fifteen days from the date of the contract. The plain 
tills thereupon stopped work on the building, and on the llth duly, 1908. 
brought this action to recover the amount alleged to be due to them for 
all work done ami materials supplied by them, and to enforce their lien 
therefor under the Mechanics* and Wage Karncr*' Lien Act. I’cuding the 
action and on the 10th duly. 1000. ten days licfore the trial, the architect 
gave the plaintiffs another progress estimate in which he estimated the 
cost of the work to the date of tin* estimate at $04.203.40. It was held, 
that the defendants' icfusal to make further payments was not justifiable, 
nor were the plaintiffs justified in discontinuing work. The plaintiffs 
were not entitled to lie paid anything hut the sums for which the archi
tect had give them progress estimates; and were not entitled, in this ac 
lion, to recover for the amount of the estimate of the 10th duly, IVtKI. 
nor to recover on a ipiantum meruit: A*7/»/ v. Touii*t Hold Co. ilOiiPi. 
20 O.L.K. 207 (D.C.).

A recent case under (Juchée laws arose upon a contract for the con 
si ruction of works, whereby it was provided that the works should Is* 
fully *d at a certain time and that no money should lie payable to
the contractors until the whole of the works were completed. In an ac 
lion by the contractors for the full amount of the contract price, the trial 
.fudge refused leave to amend the claim by adding a count for quantum 
meruit; found that the works were still incomplete at the time of action; 
but entered judgment in favour of the plaintiffs for a portion of the con 
tract price with nine-tenths of the costs. The defendant alone appealed 
from this decision and the trial Court judgment was uflirmed by the Court 
of Review (Que.|. It was held, reversing that judgment, that, as the 
whole of the works had not lieen completed at the time of the institution 
of the action, the condition precedent to payment had not been accom 
plishcd ami the plaintiffs had no right of action under the contract: 
li'Ziifinp V. Blondi», 34 Can. S.C.R. 453.

Where a party engages to |>erform work in a certain specified manner 
for an agreed price, and he performs the work, but not in the manner 
specilied, such party can recover only the agreed price less the cost of alter 
ing the work so as to make it correspond with the specifications: t'larh 
V. Lee, 3 Terr. L.R. 101.

In another Western Canada ease, the plaintiff agreed to build, for a 
fixed lump sum. a foundation for a building, the defendant supplying mat 
erials on the ground, and the plaintiff, owing to non > of lime, aban
dimed the work, though it was found on the evidence that the defendant 
hud got what lie bargained for, with some shortcoming, for which dam 
ages would com|Hin»ate him. It was held, that although the plaintiff wa« 
not entitled to succeed on bis claim under the original special contract, 
he was entitled to recover on a quantum meruit, and the pleadings were 
directed to be amended accordingly: Bunis v. Z esAc/irood, 4 Terr. ..R. 389

Judge Kmden (on Building Contracts. 4th cd., 1007. page I.d) say.-

1

7312



R

to

the
fer

tile
Id
We,
Mie
hi

T
1 D.L.R. El,ford v. Thom ivon.

Annotation I eon tin tied i—Contracts (IV C- 
complete work on building contract.

-345)—Failure of contractor to

• Although it is the general rule that a person, retaining the benefit of 
a part performed consideration may render himself liable upon a new con
tract to pay for it. as in the case of his accepting an incomplete delivery 
uf goods under a contract of sale: Champion v. Short. I Camp. 53; Sale of 
i;itoils Act, 18113, yet the circumstances in building contracts are generally 
»uch that there is no option of returning or rejecting the consideration 
|K»rformed, in which case no promise can lie implied to pay for it. And if 
a builder, after expending a certain sum, decline to perform the rest of 
the contract, he has no lien on the land for the money which he has ex- 
pended: Hollis v. Smith. 21 Ch. I). 243.

In the case of a building contract, the mere fact that the part per
formance has been beneficial, as that the buildings remain ii|h»ii the land, 
is not enough to render the employer liable, and is not such an acceptance 
as imjiorts a new promise to pay for the work; it must Is* shewn that he 
has taken the benefit of the part performance under circumstances sufficient 
to raise an implied promise to pay for the work done, notwithstanding 
the non-performance of the s|>eciul contract, and some positive acquiescence 
in the incomplete or existing state of the building is necessary to render 
him liable to pay according to measure and value: Iliinio v. Hull, S K. A: 
It. 738; Pa ttinson v. Luekley, L.K. 10 Ex. 330; Whit tain v. Dunn, 3 
T.L.R. 002. See Kllis v. Damien, 3 Taunt. 52; Hanger v. Hunt Western 
Ry. Co., 5 11.L. ('as. 118. See Wallis v. Smith, 21 Ch. 1). 243.

So where the plaint ill", a builder, who hail contracted to erect certain 
buildings on the defendant's land for a lump sum. abandoned the contract 
after he had done part of the work and the defendant thereupon com
pleted the buildings; it was held that the plaintilT could not recover from 
the defendant in respect of the work which lie had done as upon a quan
tum meruit, there being no evidence of any fresh contract to pay for the 
same: Sumpter v. Hedges, 1181)8] 1 Q.B. 073, following Hunro V. Dull, 
S E. & B. 738. Sec also in this volume the Nova Scotia ease of Dixon v. 
Dosh (11)12), 1 D.L.R. 17, and see 3 Halsbtiry’s Laws uf England, p. 183.

But where the contract contains a “vesting clause," and the contractor 
fails to complete, he cannot recover the materials, although the building 
owner docs not complete the works himself or by another contractor: 
llart v. Porthgain Harbour Co., Ltd., [11)03] 1 Ch. 01)0.

Judge Emden (Eimleii on Building Contracts, 4th ed.. page 121. says: 
"It is important to note that in Sumpter v. Hedges, [1898] 1 Q.B. 673, re
liance was placed upon the fact that the plaint ill had abandoned his con 
tract. Where the builder has not abandoned, and, in addition to ac- 
n-pting the benefit of the work done by the builder under the contract, the 
employer doe* something which puts it out of the power of the builder to 
complete, it seems that the builder may recover ns on a quantum meruit."

In l.ysaghl v. Pearson (The Times, March 3, 187D), referred to and 
not doubted in the ease of Sumpter v. Hedges, [1898] 1 Q.B. 673, at p. 
«175), an action was brought to recover £240, the price of a corrugated 
iron roof, made and erected by the plaintiff for the defendant. The defen
dant entered into negotiations with the plaintiff for the supply of two 
corrugated iron roofs in January. 1877. and after some correspondence it 

.ill In-was agreed that they shoull Is- supplied and erected for £320. The plain
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till supplied iitul erected the larger of the two roofs, hut refused to supply 
the second and smaller roof until the price of the larger had lieen paid to him. 
The defendant refused to pay the price of either roof until the whole of 
the work contracted for had lieen completed, and gave the plaintilT notice 
to proceed with the second roof. On his refusal the defendant employed 
another person to supply and erect it. The defence set up In the defen 
dant was that the contract lieing entire and indivisible, the completion of 
the work was a condition precedent. Stephen. ,1.. held plaintilT entitled to 
recover, subject to a deduction which was assessed by the jury, for dam
ages for delay in erecting the small roof. The Court of Appeal held that 
as the contract was entire, the plaintilT would not have lieen entitled to 
sue if the defendant had done nothing to alter the position of the plain 
tilT, for the plaintilT had throughout lieen in the wrong, and was not 
ready and willing to perform life part of the contract. Hut the defendant 
had taken the matter into his own hands and had completed the second 
roof. He had not merely taken |m>* session of the property ; if lie had only 
done that, he would not have lieen liable; but he hud completed the second 
roof, so that it was impossible for the plaintilT to complete it. The plain 
tiff was therefore entiled to sue on a «plantuni meruit, and the judgment 
of the Court below was affirmed.

In a more recent case. Toicnené v. (Jiltin'* Laundry i un reported ). 
hen ni bv II id ley ami Darling. .1.1.. in the Divisional Court on May 23. 
190U, the contract was to remove certain machinery into a laundry and 
leave it in “good working order." The plaintiff having, as he thought, 
complet'd the work, brought an action for the contract price. The de 
fendants resisted the claim on the ground of imn-coinpletion. and the 
County Court .Fudge nonsuihnl the plaintiff. On appeal it was pointed out 
that, after the plaintiff had left the work, the defendants had called in 
local engineers to complete it, and they hud written the plaintiff to this 
effect. This letter, although read in tin* County Court, had not lieen speei 
tlcally relied on by the plaintiff in the County Court. It was held by the 
Divisional Court that the defendants, on their own admission, having put 
it out of the plaintiff's power to complete, he was entitled to sue as on 
a quantum meruit. In the result a new trial was ordered.

Where a lessor contracted to pay bis tenant, at a valuation, for certain 
erections, pursuant to a plan to Is* agreed upon, provided they were com 
pleted in two months; and no plan was agr««ed on, and, after the condi 
lion broken, the lessor encouraged the lessee to proceed with the work; it 
was held that the lessee might recover as for work and labour on an im 
plied promise arising out of so many of the facts as were applicable to the 
new agreement : Burn v. ilillrr. 1 Taunt. 743.

Where a contract is divisible, and is part jierforim lie contractor
•an apparently recover for what lie had done. So in ( * Bay Co. v
Vein York and Ottawa By. Co. (1902). 32 Can. 8.C.R. 21o. by a contract 
to remove spans from a wrecked bridge in a river, the contractors agreed 
as follow* : “to remove both spun* of the wrecked bridge and to put them 
ashore for the sum of #23.000, we to be paid #5,000 as soon as one span 
is removed from the channel and another #5,000 as soon as one span is 
put ashore, and the balance as soon us the wofle is completed ... It
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Iieing understood and agreed that we pii-.li the work with all reasonable 
dispatch, hut if we fail to complete work this season we are to have the 
right to complete it next season." It was held that the contract was divi 
sible, and the contractors, having removed one span from the channel and 
put it ashore, were entitled to the two payments of $f»,000 each, not with 
standing the whole work was not completed in the i*cond season.

.lodge Kntden in commenting upon the authorities says (4th ed.. 
page 124) :—

“Assume that a house having l»eeii completed, say, to the roof, the 
builder throws up the job, does he forfeit all that he has expended in 
providing materials? It is easy to understand that lie should forfeit 
what he has been paid fur work and luliour, but that he should ac
tually lose materials which lie has purchased, and be not compensated 
in any way for them, does not accord with justice. Strange to say, 
there appears to be no de Unite authority for the proposition that, in 
the circumstances above set out the builder can recover the price of 
materials supplied. It is probable that the system of payment by 
instalments upon the architect's certilleates is to a large extent, re
sponsible for this lack of authority. It is worthy of remark, however, 
that in Sumpter v. Hedge», where the builder had definitely abandoned 
his contract, it was not disputed that he was entitled to be paid for 
materials supplied by him which were used hy the employer in the 
completion of the work. In any event it is submitted that in the case 
of non-completion, from whatever cause, a builder is entitled to re
cover the fair value of loose materials brought on to the ground by 
him and actually used by the employer for the completion of the 
work. See Strgman v. O'Connor (1809). 80 L.T. 234.”

Where, however, the contract contains a clause vesting the materials 
in the employer as they come on the land, it would seem that, inasmuch 
as such a vesting clause is in ell'cct a security that the builder shall per
form his contract, lie will lie precluded from recovering such materials 
where he has not completed. See per Furwell, .1.. in Hart v. Curthgain 
Harbour Co. Ltd., 11903) 1 lb. 000. at pp. 603, «96.

When a builder contracts to do certain work in consideration of a 
lived sum to lie paid "on completion," and the further performance is pre
vented by some accident or event that may excuse the non-completion (e.g , 
destruction by lire of the premises on which the work is to be done), yet, 
if there Is* no default of the employer, the builder has no claim for the 
part performed before the prevention occurred: Appleby v. Myers, L.R.
2 C.P. 651.

Hut if the contract In: to erect certain buildings, and provide mat
erials and workmanship, for which payment is to In? made from time to 
time ns performed or the claim for the part which is performed
remains valid, although further |N?rformunce may Iw prevented by acci
dent, and the part already performed become useless: Chandler v. ll'rfc- 
•ter, 1194)4] 1 K.R. 493.

And where a contractor was employed at continuous work upon the 
icpairs to a building, which was accidentally destroyed by lire before the 
repairs were completed, lie was entitled to charge for his work and mat
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Contracta
«•rial- rendered up to Unit time: .Mnwlum v. 1 tinner*, .'1 Burr. 1092: 
Tripp v. Armitatjv, 4 AI. A W. 609; (illicit v. Mainran, 1 Taunt. 137.

A* to failure to complete bent use of dismissal of the contractor by the 
owner, net* eaee* cited in 2 Can. Ten Year Digest 4270 et *eq.

Ah to eontradH requiring a certificate of completion signed by an 
architect or engineer. as a condition precedent to recovery of price, see 2 
Cun. Ten Year Digest 430Ô et aeq.

For American cast**, «ce Annotation*, ."» L.lt.A. (N.S.) 1103; Itt
Lit.A. ( N.S. i KOI; 20 L.lt.A. i VS. I K72; 22 Lit.A. (N.S.t 3HI.

BC CLARKSON v. NELSON AND FORT SHEPHERD RAILWAY CO

C. A
mue

Ihilish Columbia ('mni of Appeal. Uanluiialil. f1 . Ircimj. ami 
(iallilicr, ././.I. January 9. 1012.

•Ian. 0
1. Ii ky (filDl—3K |—Dknial or It it, i it to li ky Tmiai.—Civil Action 

Involving Limai. Invkhtioation itv Kxioktn.
Where a statutory authority i-» confeired upon the Court to dis 

|iensc with the jury in any eauwe “requiring local investigation," tlm 
discretion will i**' exercised in favoin "i .< trial without .i fury 
cam* is one in which the principal Issue is the amount of lire dam 
age occasioned to fcintlier lands in pm»f of which a large numlier <»t 
experts u|h.ii the value of standing linitier are to In* called.

Appeal on helm If of plaintiff from nu order of Hunter, C. 
•1.. of Supreme Court of British Columbia, refusing the plain 
tiff a jury trial in an net ion for damages against a railway for 
injury to timber lands by lire, for which the railway company 
was alleged to be responsible.

The appeal was dismissed.
Davis, K.C.. for appellant.
.1. II. MarX, ill, K < ’.. for respondents.

Macdonald, C.J.A.: The plaint ill's claim damages for in 
jury to timber lands by lire, alleged to have originated from 
defendant’s operation of its railway. The question which will 
occupy the greater part of the time of the Court and witnesses 
will he the ascertainment of the quantity of timber destroyed or 
injured, and this will be attested by expert witnesses, or wit 
nesses skilled in estimating the quantities of standing and down 
timber oil the lands in question, and the extent to which the same 
was destroyed or injured or affected by reason of the wrong com 
plained of.

The plaintiffs desire to have the damages ascertained by a 
jury, but the learned Chief Justice of the Supreme Court of 
British Columbia by the order appealed from, refused a jury 
If the ease falls within order .'lb. r. .*». so as to give a * • juris9
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diction to ilispeit.se with tlir jury, tli«‘ii the exercise of his dis
cretion will not In* lightly interfered with. Rule ft above re
ferred to is comprehensive, and in my opinion gives a large dis
cretion to the Judge ; it gives him discretion to order a trial 
without a jury of any cause requiring local investigation. That 
term is wide enough to cover almost any ease, hut it is obvious 
that it should not receive any such wide interpretation. The 
application of this rule must in every ease depend upon the 
facts. I do not think that by the term “local investigation.“ a 
mere “view” was meant. The practice of taking a “view” is 
as old as trial by jury. The legislature meant something differ
ent when it is used the term *‘local investigation.” As there can 
he no local investigation other than a view by either a jury or a 
Court, except through the evidence, then I take it the term 
must have reference to the nature of the evidence.

It seems to me that the ease before us is the best example 
we could have o' what is meant by that term. We arc told that 
a large number of witnesses are to be called to give evidence on 
ImiIIi sides who are not witnesses in the primary sense of the 
word, hut who qualify themselves to give evidence by an in 
vest!gation of the locus in quo. If this ease does not fall within 
Rule .*>, I cannot conceive of one where that part of the rule now 
under consideration can be applied. The appeal should he dis
missed.

BC 

I \

I I.XKKSON

SlimiKBli 
It.XV.t O

M.mhmuhl I

luxiMi. J.A.. and <1 ai.i.iiiku, d.A . concurred.

.1 /#/o nl dismissal.

RE SIMPSON AND VILLAGE OF CALEDONIA ONT.

Ontario Hi fill Court, Itiililell, •/. .lu mou u .’i. 1912. H.C.J.

I Mi \u irAL CimeoHvrio.NK <$ll( :t—112) Kaki.v ( uisixu Hyiaw—
l.l MSI. \ I IV I PoXVKR WlTIlOVT I’KTITION.

\ municipal council in Ontario lots |mwer uiulvr Ihv Slum liegnla 
i imi Art. R.H.O. I hut. oh. 2.'i7. see. 14. to pa-% » hy l.iw regulating tin* 
tinn* nf «-liming of shops not earlier Ilian 7 p.m.. within the nmnivi 
palitv. independent Iv of the presentation to the council of a pet it ion 
nf electors.

Mi nk ii-ai. ( orcohatioxn <9 II <’:i—112) Kama < lomixu By law—
IllHMil I..VK 1‘KTITIOXN.

Where tarions |H‘titi»ii» are presented to a iinoiiri|ial council uiuler 
tin- Shop Régulât ion Act (Ont.I for an early closing hy law. hut the 
petition' together contain the signatures less than the requisite three 
«piarters in numlier of the occupiers of shops to lie ull'ivted hy the 
promised hy law, the petitions may lie treated as supererogatory, and 
the council may. without reference thereto, pass a hy law for closing 
■d shops, and may therein provide for closing at the -nine or a differ
ent time than had lieen petitioned for. subject to the restriction in 
'licit case of the closing hour Isdng not earlier than 7 p.m., which 
restriction does not apply, where the by-law is made upon a duly 
-igncil petition under *«•«•. 14 (3).

I For other cases, sv 2 Canadian Ten Year Digest. 202(1. 2027. 20.17,
20.1K. 2041. 2049.1
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Riddell, J. :—R.S.O. 1897 eh. 257, sec. 44, is the statute 
under which the by-law was passed; and it will lie seen that sub
sec. 2* gives the local council power to pass such a by-law as this 
without petition, i.e., to close shops between 7 p.m. and 5 a.m. By 
sub-see. 3.* it is made obligatory on the council to pass a by-law 
giving effect to petitions, where such petitions are properly 
signed, and requiring shops to he closed "at the times and hours 
mentioned in that behalf in the application.” This is quite 
different from the power given in sub-see, 2, which is wholly 
optional with the council and does not limit or modify that 
power.

:t. Voshtiti no.vu, Law ($1 B—4)—Lkuini.atix i. Fixer ions of Mvxici- 
VAL I'OUM'II.—WlIBN SUIMKCT TO t'ONTSOL IIY I'oi'RTH.

While the Courts xxill closely scrutinize by law* <if municipal voun 
« il* which limit freedom of trade, the Court'» jurisdiction should not 
In- exercised to quash a by law unless the municipal council has 
dearly exceeded its powers.

On tin- 26th October, 1911. the Council of the Village of 
Caledonia passed a by-law that all shops within the village, be
longing to certain classes named, should he closed and remain 
closed between seven o’clock in the afternoon of every business 
day (excepting Saturdays, etc.), and live of the clock in the 
forenoon of the next following day. Several petitions were pre
sented to the council for the passage of such by-law; and this 
motion was made to quash the by-law, on the ground of the 
insufficiency of these petitions.

The motion was dismissed.
./. (!. Fanner, K.C., for the applicant.
//. .Im//, for the Corporation of the Village of Caledonia.

‘It 121 Any local council may by by-law require that during tie 
xx'hide or any part or part* of the year, all or any eln** or classe* oi 
*hop* within the municipality -.hall be closed, and remain cioxod on each 
or any day of the week at and during any time or hour* la-tween neveu 
of the clock in the afternoon of any day and live of the clock in the fore 
noon of the next fnlloxving day.

tet) If any application i* received by or pre*ented to a local council, 
praying for the pa-sing of a by law requiring the closing of any da** or 
cla*-e* of shop* -ituutc within the municipality, and tIn* council i* wati- 
lied that such application i* signed by not !••»* than three-fourth* in num 
tier of the occupier* of whop* within the municipality ami belonging t. 
the da»* or each of the classes to which such application relate*, the 
council shall, within one month after the receipt or presentation of sin 
application, pa-* a by law giving effect to the -aid application ami r« 
quiring all shop* within the municipality, Is-lunging to the olas* ot 
clu**e* specified in the application, to lie closed during the period of tin 
year, and at the time- and hour* mentioned in that behalf in the applic.i

(|H| Subject to the provision* in this m-ethm contained, any by-la» 
passed by a local council under the authority of this Act shall bir all
pttrp..... - xvhataoexer he ........... and taken to have Ims-ii passed under and
by authority of the Municipal Act ami a* if thi* section had formed part 
<-f the Municipal Act; and thi- section shall be read and construed a* if 
it formed part of the Municipal Act.



1 D.L.R.| Hk Simpson and Village: ok Calkdonia. 17

Thv ease of lie llalladai/ and City of Ottawa, 14 O.L.R. 458, 
15 O.L.R. 65, differs from the present. There the by-law ordered 
the closing at six o’clock; and, consequently, it could not have 
been made under sub-sec. 2. The Court held that the proper 
number of persons had not signed the an ; that such a peti
tion properly signed was a prerequisite ; and the by-law could 
not stand.

But here the by-law is one which the council could pass with
out petition at all. (The by-law does not purport to be in 
pursuance of petition). 1 cannot think that the power given 
by the statute is diminished by the fact that wholly unnecessary 
petitions have been filed.

While the acts of councils which interfere with the free
dom of the subject to trade when and where he will must be 
closely scrutinised, and found to be justified by legislation in 
order to be sustained : on the other hand, no attempt should be 
made by the Court to interfere with the exercise by these legis
lative bodies of their constitutional functions. We have no 
more right to interfere with them, when they are within their 
powers, than with any other legislating body, parliament or 
legislature.

The motion should be dismissed with costs.

By-lair sustained.

DIXON v. ROSS. N s.

\ ura Scotia Supreme Court. Sir Charles Toirusheml. C.J.. Mwither, ami s.C.
Drymtale, January 1.1, 1912.

l. Contracts (8 IV ('—.143)—Building Contract—Incomplete Vkbkurm- -------
ance—Condition Precedent. *lan. 1.1.

Tin1 completion of a contract is a condition precedent to
tin? builder’s right to recover unless the contract provides otherwise 
or unless there has been a waiver of such condition by the other 
party, or an interference preventing the completion of the contract.

|See Elfonl v Thompson ( 191*2). 1 D.L.R. I. and annotation to 
in me. page 9. |

- Mechanics' Liens if VIII—7.1 ) —Procedure—Statutory Directions 
am to Trial—"Ail questions Arising."

Under the statutory direction contained in the Mechanics' Lien 
Act, R.S.X.S. 19U0, ch. 171, aec. .in, which specifics that in a mechanics' 
lien action the trial Judge shall "do all things necessary to try and 
otherwise finally dispose of the action and of all matters, questions and 
account* arising in the action," it is sufficient if the trial Judge dis
poses of all question* which an* necessary to lie tried to enable him 
in dispose of the action.

I See also Ontario Mechanics' Lien Act, 10 Edw. VIL (Ont.) ch. 09. 
sec. .17 ill; Manitoba Mechanics' Lien Act, R.8.M. 1902, ch. 110, 
s»sv II; B.c. Mechanic*' Lien Act, R.8.B.C. 1N97. ch. 112. sec. 10;
New Brunswick Mechanics' Lien Act. R.S.N.B. 1901. ch. 147, sec. 30.j

; Appeal i§ VII L—472)—Statutory Proceeding Beeerrino Evidence 
to Appellate Court without Finding.

Upon the trial of a mechanics* lien action under the statutory pro-
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lisions of the Nova Scotia Mechanics' Lien Art tlie trinl Judge should 
not refer any of tIm* questions involved to tlie Court of Appeal with 
out himself deriding the same. hut if it ap|*ears that the question 
which hr did deride was sufficient to dispose of the action the ra*c 
need not be referred hark t<i «Irai with questions which could not affect 
tlie result.

Aitkal front tin* judgment at trial disiniasiiig an action 
tinder the Mechanics' Lien Act. ILS.N.S. (1900), ch. 171 and 
amending Acts to recover the sum of $1.21li.0ô alleged to In
due plaint ill' from defendant under a Imilding contract.

The appeal was dismissed by the Full Court.

The cause was tried at Sydney. C.B., before Finlayson, 
County Court Judge, when counsel for defendant on the con 
elusion of plaintiff’s ease moved to dismiss the action and to 
vacate the lien on the ground among others that plaintiff had 
not completed his contract and for that reason was not entitled 
to a lien nr to succeed in an action for the balance due.

The learned Judge delivered judgment as follows (after 
reciting the facts) :—

Jt'DGK Finlayson : There are so many important ques 
lions involved which I feel can only be settled by tin* Appeal 
Court that it is better for me to grant the motion than that 
the parties to the expense of a long trial and still be no further 
ahead. I cannot find that the act of the defendant on the 20th 
of July (refusing to admit a man sent by plaintiff to take 
stock of what was required to lie done) was such that it can 
Is- construct! into a refusal or prevention of plaintiff completing 
his contract, and that it is unreasonable for him to treat it as 
such, nor can it Is- held as sufficient reason for him not pci 
forming his contract. I do not find that there is any money 
due the plaintiff under the contract except the last instalment 
and this instalment is not line except on the completion of til- 
contract. which lie admits is not completed at this date, lie
cannot suet.... I on a quantum meruit. Shu lock v. Powrll, 2b
Ont. App. It. 497; Ki'lllf v. Tourisi llnlrl (V, 29 (LL.lt. 2bi 
268. Mr. Justice Lister in the former ease cites with approval 
the following from Hudson on Building Contracts. 2nd cd

WIivii tin- i-oiilriu-t is entered uml tin- completion is « condition ■ - 
|»i«yiii<-tit. no Knglish case Inis yet decided that any alleged substantial 
|n-i forum net- will «‘imlili- the builder to recover unless there is some 
a«-t of the employer, such a- acceptance or prevention, or evidence 
from which a new i-ontrm-t ran Is- implied to pay for the work •« 
performed and amirding to value, although not completely finished

I cannot find anything in them- cases which helps the plain 
tiff. The other questions arising, such as the substitution of at 
bitrators for the architect on the contract and the objecti->n
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urged by Mr. Burchcll, hud better be dealt with by the Appeal 
Court. Mr. Burehell's motion will be granted.

The plaintiff appealed.

Halifax, January 9th, 1912.

,/. J. Hitchû , K.C., tor the appellant : There must be a new 
trial because the trial Judge failed to lind on all the points in 
the action. He cannot say. as lie did in bis judgment, “I will 
leave them for the Appeal Court rather than put the parties 
to the expense of a long trial.” Hi* must try all questions in 
the suit. Mechanics' Lien Act R.S.X.S. (1900i eh. 171, see. 30. 
If a person’s property is improved by the construction of a 
building thereon the law will give a lien for the materials used. 
Einstein v. Juiihsoii, 95 Pa. State Reps. 403. 407. If a woman 
assents to a contract made by her husband and accepts the 
goods her personal estate is liable: Roth a v. Thai /,< rail, 143 
Pa. St. 171 and 175. If she does not take steps to prevent a 
contract made by her husband to improve her property her sep
arate estate is liable: Schwartz v. Saunders, 4li 111. 18; Phillips 
on Mechanics' Liens. 187, 188, 189. The rule in Ontario is 
different, but there a married woman could not contract : Holm
es ted on Mechanics’ Liens 9, 10; Wagner v. Jcffirson, 37 I'.C. 
Q.B. 551. According to the definition in the Mechanics’ Lien 
Act (N.S.) “owner” would include “wife.” The taking of 
promissory notes under see. 25 does not waive the lien. We 
are not too late in point of time in filing our claim of lien be
cause the contract is not yet completed: Uay v. Crown Crain 
Co., 39 Can. S.C.R. 258. Ross and bis wife refused admission to 
plaintiff’s men and tlms prevented tin* completion of the con
tract.

C. J. Rare hell, K.C., contra :—The trial Judge found that 
plaintiff did not complete his contract and was not prevented 
from completing it, and lie was therefore not entitled to a lien. 
Ilv decided the ease on this point and was therefore not bound to 
decide all points in dispute. The appellant has no further 
rights under the Mechanics’ Lien Act than he has under a con
tract: Kelly v. Tourist Until Co., 20 O.L.R. 267. There was a 
settlement on February 13th, and the appellant, by taking notes 
which he negotiated, took them in payment of his claim. This 
period had expired on the 14th of June so that the lien, which 
was registered on July 26th was too late. When a note is 
given on a contract ami is negotiated it destroys the lien: Ar- 
huthnot v. Winnipeg Manufacturing Co., 16 Man. R. 401; 
\ational Supply Co. v. fforrohin, 16 Man. R. 472; Rroot;s-San- 
font Co. v. Tellii r Construction Co.. 22 O.L.R. 176, 183, A lien 
cannot be filed against the wife. The contract is under seal 
ami all the work was done on the credit of Ross who was the only

N.S.
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one on tin* notes. Mere knowledge or consent is not enough to 
give rise to a lien. There must be a contract: Oeering v. Robin
son, 27 Ont. App. R. 364; Slattery v. Lillis, 10 O.L.Il. 697 ; Gra
ham v. Williams, 9 O H. 458; Wagner v. Jefferson, 37 U.C.Q.B. 
554. The barn and fence were not extras; they were separate 
contracts : Hudson on Building Contracts. 348; Watson v 
O'Rcirnc, 7 U.C.Q.R. 345.

Ritchie, K.C., replied.

Sir Charles Tow nsiiend, C.J. :—The learned counsel for 
plaintiff contended that there must in any case In* a now trial 
here as the County Court Judge had not decided several que* 
tions but dealt with the ease as stated in his decision as fol 
lows :—

There are so many important questions involved which I feel cun 
only lie settled by the Appeal Court that I think it is better for me 
to grant the motion than put the parties to the expense of a long 
trial and still be no further ahead.

Again he says :—
The other questions arising, such as the substitution of arbitra 

tors for the architect on the contract and the objections urged by Mi 
Bwchell. had better In* dealt with by the Appeal Court.

Now, with all respect, 1 feel compelled to state that tie 
County Court Judge cannot this course in any case which
comes before him, and decidedly not in a proceeding under 
chapter 171 Mechanics’ Lien Act.

It is clearly the duty of the Judge to hear and decide all 
issues and questions properly coining before him and necessary 
to the full determination of the matters in controversy, leaving 
it to the suitors to appeal to this Court or not as they may In- 
advised. If it were otherwise the Judge below might fore
part ies to appeal who were not prepared to bear the expense, or 
for other reasons did not wish to proceed with further litigii 
tion. By R.S.X.K. eh. 171. sit. 30 (1 )• it is provided that h<

*30 (1) After the delivery of the statement of defence, where th 
plaint HT K claim is disputed, or after the time for delivery of defence m 
all other cases, where it i< desired to try the action otherwise than at tin- 
ordinary sittings of the Court, either party may apply to a .ludge wlm 
has power to try the action to tix a day for the trial thereof, and the 
.ludge shall make an appointment fixing tin- day and place of trial, and <>n 
the day appointed, or on such other day to which the trial is adjourned 
shall proceed to try the action and all questions which arise therein. <>i 
which are necessary to Is- tried to fully '<.• of the action, and to "I 
just the rights and liabilities of the |iersona apjiearing before him. or 
upon whom the notice of trial has been served and at the trial shall take all 
accounts, make all inquiries and give all directions, and do all thing- 
necessary to try and otherwise finally dispose of the action, and of all 
matters." questions and accounts arising in the action, or at tlie trial, ami 
to adjust the rights and liabilities of. and give all necessary relief to, all 
parties to the action, or who have been served with the notice of trial, ami 
shall embody all results in the judgment (Form K).

2
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shall appoint a day for the trial and “shall proceed to try the 
action and all questions which arise therein, or which are neces
sary to he tried to fully dispose of the action, etc., etc.”

Under this clause it seems to me to be sufficient if lie tries 
and disposes of all questions which are necessary to he tried to 
enable him to dispose of the action.

In this case the Judge below, although referring, as I have 
already remarked, many questions to the Court of Appeal, has 
himself decided a question which, if right, necessarily disposes 
of the whole action, and makes it quite unnecessary for this 
Court to deal with the other questions not properly before us.

1 le says :

N.S.

s.c.
iohz

Townitiend, C..I.

I cannot find that the act of the defendant on the ‘20th duly wax 
such that it can he construed into n refusal or prevention of plaintiff 
completing his contract, and that it is unreasonable for him to treat 
it ax such; nor can it he held ax sufficient reason for him not perform
ing hix contract. I do not find that there is any money due the plain
tiff under the contract except the last instalment, and this instal
ment is not due except on the completion of the contract, which he 
admits is not completed up to this date.

This finding is conclusive against plaintiff's action, unless 
it can lie successfully attacked. The plaintiff, in his direct 
examination, admits that the contract was not completed, the 
worth of which lie estimates to he between $40 and $00.

Now there is nothing more clearly settled that the principle 
laid down in Hudson on Building Contracts, cited in the deci
sion below, that completion of the contract is a condition prece
dent of the right to recover, and that no allegation or proof of 
substantial performance suffices, unless the eontmotor can shew 
that this condition was waived by some act of the employer, or 
some evidence by which a new contract can be implied to pay 
for the work performed according to value. That is what the 
plaintiff lias attempted to do here by evidence that lie was pre
vented from completing his contract by the defendant.

After a careful perusal of the evidence and the correspon 
deuce between plaintiff's and defendant’s solicitors I agree in 
the conclusion arrived at by the Judge of the County Court. 
There was at no time any waiver by the defendant of his right 
to have the building completed and 1 think, after all that took 
place in regard to arbitrating as to what should still be done, 
there was no genuine attempt on the part of the plaintiff to 
complete it and no interference on the part of the defendant.

This appeal should be dismissed with costs.
As a matter of course I have not dealt with the other ques

tions discussed at the argument, for two reasons. 1st. The 
questions do not come properly before us, the Judge below not 
having decided any of them. 2nd. If all were decided favour-



ll.CJ

Jan. 10.

Dominion Law Reports. |1 D.L.R.

ably to tin- plaintiff it would not help him in any way in the 
view taken of the contract not being completed.

Drysd.xi.e, and Mkaoiier, JJ., concurred.

Appeal dismissed.

PATTERSON v. NEILL.

(hilario IIiah ('mill. 1/<</<//#Inn. ./., in Chambers. January 10, 1912.

1. Discovery a xi) Inspection i § I—1 ) — Dei-< initions and Examination
Counterclaim ah a Defence.

Where the pleading* shew that there i* no defence to the principal 
action except by way of counterclaim, the defendant i* not entitled 
to lie relieved from making discovery pending the disposal of tilt- 
counterclaim.

2. Depositions (g U—8)—Scoi-f of Examination for Discovery—Puni
PONI.NO INTERBOO A TORIES RELATING ONLY 1X1 CONSEQUENTIAL Rl 
lief—Ont. Con. Rule 472.

An order may Ik- made under Ontario Consolidated Rule 472 to 
withhold the right of discovery upon oath fion» the opposite party 
in respect of matter*» which relate only to consequential relief to In» 
given m the event of the plaintilf sueceeiiiiig on the main issue if the 
enforeement of discovery before the trial of that isnue would Is- of an 
oppressive character.

Appeal by tin- plaintiff from an order of the Master in Cham 
Iw-rs dismissing the plaintiff’s motion for an order requiring 
the defendant Mills to attend for re-examination for discovery 
and to answer certain questions which he refused, upon the 
advice of counsel, to answer when examined.

The Master was of opinion that the discovery sought was 
not relevant to the main issue, but only applicable to the eon 
sequential relief sought, and was, therefore, properly withheld 

The appeal was allowed as it now appeared that the real 
defence was by way of counterclaim only.

A. /«'. Chile, for plaintiff.
C. M. Harrei/, for defendant Mills.

Middleton, J.i—The questions argued on this motion are of 
importance; and. while the general rule is free from difficulty, 
its application to particular eases is not by any means easy.

At one time in the Court of Chancery discovery was granted 
in the widest possible way. For the purpose of discovery, tin- 
allegations in the bill were assumed to he true, and discovery 
upon that footing followed as a matter of right. What is now 
Con. Rule 472 was passed to remedy a situation found to be in 
tolerable; and this Rule gives the right to withhold discovery 
until after any issue or question of right shall have been deter 
mined. This power is quite distinct from the right to direct 
one question or issue to he tried before the others, and may b«-
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exercised when there has been an order under Con. Rule 531, or 
where, from the nature of the case, it is clear that the issue as to 
which discovery is sought is one which will not be dealt with 
at the hearing. Where there is a elear preliminary issue to be 
determined, discovery ought not to be allowed of matters which 
only become material if the issue is found in the plaintiff’s 
favour, if the granting of such discovery at an early stage 
can be deemed to be oppressive. When the discovery, even 
though it may he regarded as consequential, is not oppressive, 
the discretion given by this Rule ought not to be used to with
hold the information sought.

The Chancery practice was justified by three reasons of sub
stance and weight: (1) that the postponement might cause the 
loss of the information altogether, by reason of death or inevit
able accident; (2) that the obtaining of the information before 
that might enable a plaintiff to obtain an immediate final adjudi
cation of his rights without a reference; (3) that the plaintiff 
ought to know the true state of accounts, etc., as this will enable 
him to see exactly what is really involved in the litigation, and 
will enable him to act in the light of this knowledge. Sec cases 
collected in Bray on Discovery, p. 28. These reasons have not 
lost their weight, and must be considered when the provisions 
of this Rule are invoked.

Bedell v. Iiyckmav, ."> O.L.R. 070, is an instance of the class 
of eases in which discovery as to accounts should be withheld; 
it differs widely from this ease, hut is valuable as an exposition 
of the principle and a summary of the eases.

Here a scrutiny of the pleadings shews that there is really 
no defence. A good counterclaim is set up ; and. if what is 
stated can be proved, the defendants may well be entitled to be 
allowed against any sum for which they may be accountable the 
sums which they have been compelled to pay and the loss they 
have sustained.

I cannot see any preliminary issue to try. nor can I see that 
the discovery sought imposes any hardship on the defendants in 
any way. Beyond this, the reasons for the Chancery rule seem 
to me cogent.

1 hesitate much before interfering with the exercise of dis
ent ion by an experienced Master, hut I have had a conference 
with him, and he tells me that he had not apprehended the situa
tion as it has been now developed.

For these reasons. Ï think the appeal should he allowed and 
tin- motion granted, and an order should be made for examina
tion on the lines suggested. Costs to the plaintiff in any event.

ONT.

H.C.J.
ISIS

Patterson

Middli ton, J.

Order for further discovery.
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CARON t. BANNERMAN

Manitoba King'» Bench, Premier goat, J. January 17. 1012.

1. Courts 18 I A)—Inherent Powers am» Jurisdiction—Relif.)
Auaixht Dkkault in Court Pbockedinos.

The Court has inherent power to grant relief against any manifest 
hardship in respect of proceedings taken upon default where the de 
fault was accidental and without blame on the part of the person 
seeking to set aside the adjudication made in his absence.

2. Costs i6 II 20)—Taxation—Ckrtiucatk Settled on ex parti:
Hearing—Relief Aoainbt Default.

Where the party entitled to oppose a taxation was not represented 
because of the sudden illness of his solicitor and the taxation pro 
i-ceded ex parte and a certificate was issued, the Court may invoke 
its inherent jurisdiction upon an apjs'al from the taxation to vacate 
the certificate and extend the time for tiling objections, so as to con 
form to a general order of Court which limits such appeals to items 
concerning which objections were filed before the close of the taxation.

The plaintiff, Lister, agreed to sell land to the defendant who 
filed a caveat. Lister then brought this action to set aside 
the caveat. Defendant counterclaimed for specific performance. 
During the progress of the action Lister was committed to a 
hospital for the insane, and Caron, the inspector of public in 
stitutions. was appointed committee of his estate and made a 
plaintiff.

The action was tried Indore Metcalfe, J., who dismissed same 
with costs and gave judgment for the defendant on his counter
claim (19 W.L.lt. 182).

Subsequently a motion was made on behalf of the plaintiff 
by way of appeal from the certificate of the taxing officer and 
the taxation of the costs of the defendant under the judgment
herein against the following items:—

Fee advising on evidence......................................  $ 10.00
Fee advising on evidence, Mr. O’Connor............. 10.00
Paid Monktnan witness fee, additional................. 28.90
Bell witness fee, additional.................................. 100.00
Paid Dr. Bruce Smith, expenses from and to To

ronto, hotel bill and alienist fee of $100.00 per 
day from date of leaving Toronto until return
there.......................................................................  1,524.00

Paid O. II. Walker, fee.......................................... 10.00
and against the taxation of fee of $000.00 for the defend 
ant's costs or for an order directing the said taxing officer to 
review the said taxation and giving leave to the plainfiff to 
bring in objections to the said taxation or for an order disallow 
ing the items above referred to, and directing the taxing officer 
to alter his certificate of taxation in accordance therewith or 
for such further or other order as to the Court might seem 
just on the following grounds:—
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(1) That the taxing officer should not have allowed two MAN.
items for ten dollars each, for advising on evidence and ’jTjJ’
that the taxing officer had no power to allow any greater ,9I., 
fee than five dollars. -----

(2) On the ground that the additional witness fee paid ( AltuN
to Monkman, Bell, Dr. Bruce Smith and G. II. Walker i$A\nkhma\. 
should not have been allowed, or if allowed, are excessive 
and unreasonable.

(3) On the ground that the taxing officer should not 
have allowed a fee of three hundred dollars for the costs 
of defence and a further fee of three hundred dollars for 
costs of counterclaim.

//. Phillip ps, for plaintiff.
J. E. O’Connor, for defendant.

Prendkruast, J.:—The solicitor for plaintiff was seized with 
a most sudden and very grave attack of illness, whereby he was 
rendered unable to either attend personally on taxation of the 
costs of the opposite party or advise anyone in his office of the

The taxation was proceeded with. Of course, no objection 
to the same could be taken on behalf of plaintiff under Rule 
9ti8, and a certificate of taxation was consequently issued.

The matter was then brought before me on plaintiff's behalf, 
on notice of motion by way of appeal as to certain items of the 
taxation.

This is a very exceptional case and one which may result in 
a great hardship, and 1 think the plaintiff should have relief if 
at all possible.

There is no special rule provided under which that relief 
can be granted. But the inherent powers of the Court to grant 
relief for any manifest hardship due to circumstances for 
which the party is in no way responsible, and over which he had 
no control whatsoever, are surely wide enough to meet sueh a 
case as this.

The question is: what form should this relief take?
I do not think I should entertain the appeal in the sense of 

reviewing the taxation on the merits. I should not disregard in 
this respect, even in this ease, the well established rule of prac
tice (Ilolmested & Langton, p. 1390, and Snowden v. Hunting- 
ton, 12 Pr. R. 248) that there can be no appeal except as to 
such items of taxation as are objected to in the manner pro
vided by Rule 905, and no such objections were taken.

It will be in order, in my opinion—without imputing any 
irregularity in the taxation proceedings (and in fact such pro
ceedings are shewn to have been perfectly regular) hut owing to 
the very special circumstances—to vacate the certificate issued 
which stands in the way of the plaintiff now taking his objec
tions. and to allow him time to take the same in proper form.
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The certificate of taxation will be vacated, and the plaintiff 
will have three days to formulate his objections under said 
rule, the same to be limited to such items as are set out in 
the notice of motion.

There will be no costs of the present application.
(Certificate of taxation wealed.

MANN v. FITZGERALD.

Ontario llhili Court. Trial before Middleton,./. January It. 1912.

1. Ejectment (8 M A—15)—Disputed Bound ah y—Adverse Possession 
—No 1'ai'kh Title.

On the trial of an action of ejectment in respect of a parcel of land 
claimed by two adjoining owners, if neither of them has any paper 
title to the disputed land, the action will be dismissed, notwithstand
ing proof that plaintiff had placed a tent on the land and was ousted 
by the defendant, if it appears that such was the only act of pos
session by the plaintiff and that the lands were not enclosed and 
that the defendant had at intervals exercised nets of possession equally 
adverse as to the plaintiff.

| See also the Annotation at end of this case.]

Trial of an action of ejectment, to recover a parcel of land 
known as Delhi’s point, a peninsula extending into Cameron 
Lake, physically connected with lot No. 26, 10th concession, 
Fenelon, but lying in front of lot 25.

The action was dismissed.
Messrs. E. D. Armour, K.(\, and A. 1). Armour, for plaintiffs. 
Messrs. If. J. McLaughlin,K.C.,andJ. A. Peel, for defendant.

Middleton, J. :—Fenelon was surveyed in 1824, by James 
Kirkpatrick, and his instructions called for a traverse of all 
lakes in the township. His plan shews that the shores of the lake 
were very inaccurately surveyed, as the peninsula in question is 
not shewn at all.

There is an allowance for road between lots 25 and 26, and 
this, if extended across the bay behind the peninsula, will cross it 
at a narrow portage.

On the 31st March, 1825, the Crown patented lot 25 to Kirk
patrick fthe surveyor), giving the waters of Cameron Lake as 
the west boundary of the lot. This, 1 think, is the east side of the 
bay, and docs not include the peninsula.

On the 27th September, 1839, the Crown patented lot 26. 
The north boundary is described as running to Cameron Lake, 
thence southerly, westerly, and southerly to the southern limit 
of said broken lot 26, otherwise to the allowance for road between 
broken lots 26 and 25. This is very easy to understand when the
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plan of 1824 is looked at, but it is difficult to apply to the actual 
survey.

The plaintiffs contend that the water line must he followed 
quite regardless of directions, and thus the whole peninsula is 
included.

1 think the more natural thing to do is to follow the water’s 
edge to where the road allowance, extended across the hay, 
intersects the shores of Cameron Lake at the western side of this 
peninsula, and then turn easterly.

The effect of this is, that this peninsula, situate in front of 
lot 25, and partly in concession 9 and partly in concession 10, 
is not patented.

The owners of lots 25 and 26 always assumed that this road 
allowance should lie continued across this hay, and that the port
age across the isthmus, where the extended road would cross it, 
formed the true boundary between lots 25 and 26. In 1868, they 
had this line run to enable timber to he cut and removed, upon 
the assumption that this was the true boundary ; and from that 
time down to the present the owners of these lots, by word and 
conduct, have always treated this as the established line between 
the two lots.

The point in front of lot 25 has long been known as Delhi's 
point, from the fact that in 1833 Kirkpatrick sold this lot to 
one Peter Deihl, and from that time on Deihl and his grantees 
have used this point as though it was their own. There has not 
been any enclosure or physical occupation of the point; the land 
was not suited for cultivation ; but the use has been just such as 
would lie expected had this been, as it was assumed to be, part of 
25.

This assumption of ownership was acquiesced in, in the fullest 
manner, by the owner of lot 26 from time to time; and, when 
the owner of lot 26 sold the water front of that lot, he recognised 
the portage as the boundary of his lot.

The plaintiffs claim title under a conveyance made by Fades 
on the 9th October, 1909. Fades had, he thought, conveyed his 
whole water front, and had no idea that he had any claim to this 
point, and intended selling the rear part of the land only.

The conveyance, as prepared by the purchasers’ solicitor, 
covered “all those parts of 26 in the 10th concession, Fenelon, 
not heretofore sold and conveyed by metes and bounds by con
veyances duly registered.’’ This description is quite adequate to 
carry Delhi’s point if it formed part of lot 26, and if the title 
was vested in Fades ; even though he was quite ignorant of the 
fact, this deed would convey to the plaintiffs. The plaintiffs 
may have perpetrated a fraud upon Fades in obtaining his signa
ture to this deed, hut he alone can complain of the fraud, and 
this cannot aid the defendant, even if proved.

Taking the view 1 do as to what passed by the patent, 1 do

ONT.

H.C.J.
1012

Manx

Fitzgerald. 

Middleton. J.
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not think that the plaintiffs have any paper title to the lands in 
question. Nor has the defendant any title.

Mr. Armour argues that, this being the case, the plaintiffs 
must succeed, because they took possession of the land and were
,muted.

who seeks to disturb possession the onus of shewing title in him
self. The kind of possession interfered with is a matter of im
portance. Here it was the mere placing of a tent on this sandy 
point. The defendant has shewn a better title; he has shewn the 
same kind or a better kind of possession, extending over many 
years, and that the persons through whom the plaintiffs purport 
to claim title have acknowledged his claim. All this would be of 
little value if the plaintiffs had a conveyance and were entitled 
to the protection of the Registry Act; but it seems to me of the 
greatest value when the contest is treated as one between two 
parties neither of whom has the paper title.

If I am right in assuming that the title is still in the Crown, 
no doubt, on the facts being placed before the Minister, he will 
direct a patent to issue to the defendant. There can be no 
doubt, upon the evidence as placed before me, that the defend 
ant’s claim has been recognised for many years, and the plain 
tiffs are seeking to avail themselves of a dishonest advantage in 
the way the deed from Eades to them is drawn. Eades, as I have 
said, did not intend to sell this parcel, and would not have done 
anything to interfere with Fitzgerald’s position. 1 do not think 
the form of the description was, at the Jime, intended to be 
tricky, but the plaintiffs now seek to avail themselves of the situ 
ation created, and to acquire this point without paying for it. 
This land is said to be worth $1,000 as a site for a summer resi
dence. Action dismissed with costs.

Action dismissed.

Annotation Annotation—Ejectment (8 II A—151—Ejectment as between trespassers
upon unpatented land—Effect of priority of possessory acts under 
colour of title.

Isolated acts of trespass will not hnr the true owner. Allison v. 
Itnliwr, 14 V.C.R. 450; Young v. Elliott. 23 U.C.R. 420. The length of 
time during which each act of trespass continues is a matter of degree only 
ami not of principle. The usurper's possession, which is wrongful, both 
in its inception and continuance, is not to be extended by construction 
beyond its actual duration. Armour on Titles, 3rd ed„ page 304. The 
possession of the intruder, ineffectual for the purpose of transferring 
title, ceases upon its abandonment to be effectual for any purpose. 7'rv1 
tecs, Executors ami Agency Co. v. Short, 13 App. Cas., at p. 79H.

If an intruder voluntarily abandons the land, which lieing vacant, is 
taken possession of by a second intruder, the latter may rotain possession 
as against every one but the holder of the paper title until that has
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Annotation(continued)—Ejectment (§11 A—15)—Ejectment as between
trespassers upon unpatented land—Effect of priority of possessory acts
under colour of title.

been extinguished. Armour on Titles, 3rd ed.« page 31)7. But if the first 
trespasser is iHk/hiksi sst il by a subsequent one, the possession of the first is 
a sufficient title upon which to maintain ejectment against his disseisor.
I Hhvr v. Whitlock, L.K. 1 Q.B. 1.

In an action in Nova Scotia for trespass to woodland by cutting, it 
ap|»eured that both plaintiff and defendant claimed under deeds of the 
locus, from the same original grantor, but that plaintiff’s title was prior 
in point of time. Defendant detailed isolated acts of cutting in various 
years, many of them matters of small moment, which may have been un 
known to the real owner, and also gave evidence to shew that he had at 
limes turned his cattle out to roam and feed in the woods. It Was held, 
that the acts shewn were insufficient to establish such actual or con
structive possession as to bar plaintiff's claim, and that defendant uould 
not escape liability for the cutting by an alleged sale of the land to a third 
person, it appearing that such sale was not. a buna fide transaction, but 
a scheme to avoid liability, ami that the real transaction was an author
ity from defendant to do the cutting, drue v. DavUlaon, 43 N.S.R. 242.

The fact of the defendant being what is technically called tenant in 
possession, of itself amounts to prim A facie proof that he is seised in fee, 
or otherwise legally entitled to the possession, until the contrary is proved. 
To such an extent does this doctrine obtain that it has been held in 
numerous eases that, et en if it appear by the evidence that neither party 
is entitled to possession, but that the right is vested in sonic third person, 
not a party to the record, the defendant is entitled to the verdict, per 
Sullivan, C.J., in dauilrt v. Ha/tea, 3 K.L.R. 152. See Doc d. W’oiom v. 
Horn. 3 M. & W. 333 ; Cull if v. Dor d. Tattler non. 11 A. & E. 1008 ; Doe d. 
I.loft»! v. Raaainijhatn, 0 It. & ('. 305.

The plaintiff must remove every jwssibility of title in another before 
lie can recover, no presumption being admitted against the person in jhis- 
sessiun. dauilrt v. Hat/ru (10001. 3 K.L.R. 132. 153 ( 1\K.I.) ; Rirharila v. 
Richard a, 15 East 204 (n).

A squatter upon Crown land, which he has partly cleared, and upon 
which he had built a house, gave a registered mortgage of it in 1874, for 
value, and in 1881 conveyed the equity of redemption by registered deed 
to the mortgagee, remaining in occupation of the land as tenant. In 
1898 a son of the squatter, having no knowledge of the mortgage or deed, 
or that his father occupied the land ns tenant, obtained a grant of the land 
from the frown. It was held that he should not lie declared a trustee 
of the land for the purchaser from the father. Semble, that sec. 00 of 
the Registry Act, 57 Viet. ch. 20 (C.S.N.B., 1903, ch. 151, sec. 06), by 
which it is provided that “the registration of any instrument under this 
Act shall constitute notice of the instrument to all persons claiming any 
interest in the lands subsequent to such registration," does not apply to 
an instrument not properly on the registry. »uch as a conveyance of frown 
land by a squatter. Itobin v. Theriault, 3 X.B. Eq. 14.

Adverse possession to cut down a documentary title of a de ti net I lot 
must lie made out clearly and satisfactorily, and must be open and ex 
< lusivc of some definite part or of the whole ; and evidence of acts of 
■ nlliiig hay and planting crops on parts of the lot. the location of which
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Annotation!continuai)—Ejectment (8 II A—15)—Ejectment as between 
trespassers upon unpatented land—Effect of priority of possessory acts 
under colour of title.

arc not so defined as to make it possible to adjudge their position or 
boundaries, amount only to nets of trespass. Cairns v. H nr am an, 35 VM.lt. 
4.16.

The possession necessary to entitle a plaint ill* to maintain a possessor;* 
action in the Province of Quebec must be continuous and uninterrupted, 
peaceable, public and as proprietor, for the whole period of a year and a 
day immediately preceding the disturbance complained of. Couture \ 
Couture. 34 ('an. S.C.K. 716.

In an action of ejectment it ap|teared that the land belonged to the 
Crown, and was in peaceable possession of its grantee, the defendant, but 
that thefplaintiff and his predecessors in title had enjoyed uninterrupted 
occupation thereof for a period of fifty-six years down to a date about 
seven years prior to the date of action. Held, that judgment was right I \ 
entered for the defendant. Occupation against the Crown for any period 
less than the sixty years required by the Nullum Tempus Act is of no 
avail against the title and legal possession of the Crown, and still less 
against its grantee in actual possession. The Act 21 .lac. 1. eh. 14. only 
regulates procedure, and its effect is that if any information of intrusion 
is tiled and the Crown hit' been out of possession for twenty years, the tie 
fendant is allowed to retain possession till the Crown has established its 
title. Where no information has been tiled, there is nothing to prevent 
the Crown or its grantee from making a peacable entry and then hold 
ing possession by virtue of title. Decisions by Courts of New Hrunswiek 
ami Nova Scotia to the effect that when the Crown has Usui out of actual 
possession for twenty years it could not make a grant until it had first 
established its title by information of intrusion, overruled. (Decision in 
Maddwon v. Emmeraon. 34 Can. S.C.lt. 533. affirmed.) Emmeraon v. 1 tail 
(lima. A.C. 569.

In a recent Ontario case the acts relied on in support of a claim to 
title by possession were that the claimant had sold the timber off the land 
in question : had afterwards cleared it and had sowed and harvested one 
crop of wheat : had then for some years taken hay from it; ami had then 
used it as pasture land. The land was not wholly enclosed, one end living 
hounded by a marsh, and through this marsh cattle could and did strin 
into it. It was held that th -e had not been such possession ns is necessary 
to bar the right of the true owner. Melnti/rc v. Thompson. 1 O.L.R. 
163 (C.A.).

A party asserting a title to land by adverse possession should prove it 
most clearly and, although there is no statutory requirement that the 
evidence of such party and memliers of his family must lie corroborated, 
it would lie unsafe, unless such evidence appears to lie correct beyond 
reasonable doubt, to hold that a title by possession has been gained in the 
absence of strong additional evidence by disinterested witnesses. When a 
husband and wife are living together, the possession of any property on 
which they are living or which i' occupied by them must ordinarily 
attributed to the husband as the head of the family, and the wife cannot 
acquire title to the property for herself by length of possession under the 
Real Property Limitation Act, R.S.M. 1902. eh. 100. Callaicap v. Platt. 
17 Man. It. 485.

8
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Annotation(rout! nurd)—Ejectment (§11 A—15)—Ejectment as between
trespassers upon unpatented land—Effect of priority of possessory acts
under colour of title.

In Manitoba it is held, following Hnrknam \. stnrart 118971. II Man. R. 
tVJ.'i. and Trusters v. Short (18881. 13 A.C. 79:1. that occasional entries 
ii|mhi tin- land hv a relative of the defendant for tlie purpose of cutting hay 
for several years after the defendant hail left the land vacant, had not 
the effect of continuing his actual possession beyond that time. British 
Canadian Co. v. Former, 15 Man. 11. 599.

The possession of a part of land claimed under colour of title is con 
*tmotive possession of the whole which may ripen into an indefeasible 
title if open, exclusive and continuous for the whole statutory period. 
Carrying on liimlicring operations during successive winters with no acts 
of possession during the remainder of each year does not constitute con
tinuous possession. And it is not exclusive where other parties lumliered 
on the land continuously or at intervals, during any i of such
period. Wood v. l.rBlane, 94 Can. S.c.R. 927: Borden v. Jackson (1910),
r, x.s.k. 8i.

Evidence that defendant had cut timber on the lands in dispute for 
many years and also tapped maple trees for sugar, but had not fenced 
the land until within the statutory period, will not prove a title by pos- 
sessjon as against the paper title; such acts of ownership are mere très- 
passes. Horton v. Coney (18991. 22 Can. S.C.R. 799; and see MrConaqhy 
v. Denmark, ■* Can. S.C.R. 099.

In a Nova Scotia case Mel., by his will, devised sixty acres of land to 
his son charged with the maintenance of his widow and daughter. Shortly 
afterwards the son with the widow and other heirs conveyed away four 
"f the sixty acres and nearly thirty years later they were deeded to McD. 
Vndcr a ent against the executors of Mel. the sixty acres were sold
by the sheriff and fifty including the said four were conveyed by the pur
chaser to Mcl.’s son. The iieriff's sale was illegal under the Nova Scotia 
law. The son lived on the fifty acres for a time and then went to the 
Vnited States, leaving his mother and sister in occupation until he re
turned twenty years later. During this time he occasionally cut hay on 
the four acres, which were only partly enclosed, and let his cattle pasture 
on it. In an action for a declaration of title to the four acres, held, that 
the occupation by the son under colour of title of the fifty acres was not 
constructive possession of the four which he had conveyed away and his 
alleged acts of ownership over which were merely intermittent acts of 
trespass. I Hr Dona Id v. Urlsooe, 98 N.S.R. |t$9. affirmed.) Mr Inane v. 
McDonald, 97 < an. S.C.R. 157.

The declarations of one in adverse possession made on the premises 
while in occupation, importing a claim of a statutory title in himself are 
admissible in an action of ejectment against his representative to support 
the presumption of title from jmssession whether they are against interest 
or not and whether made before or after the statutory title accrued. 
Bundle v. MeXril, 38 N.B.R. 40fi.

For American cases see Annotations in Vol. 22 L.R.A. (New Series), 
page 1100. and 10 L.R.A. (New Series) 494.
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THOMPSON v. BALDRY.

Manitoba Kiny'n lion h. I lotion before Macdonald. ./. January S, 1912.

I. lx.n nvtiox ({$ I A—14)—Whkn Gbantko—Cokvkxikxt Remedy—1*bo
BABLR 1 KKKi'ARABI.K IXJUBY XOT A VhKREQVISITK.

Tlie right to grant tin injunction ia not limited to cumm in which 
irreparable mischief may otherwise result and in which the plaintiff 
could not be compensated in damages; and the transfer of a pro
missory note may Ik- enjoined in an action for cancellation thereof if 
the Court is satisfied that it is just and convenient to grant the same.

I See Mackenzie's Yearly Practice (Eng.) 1912. pages 12fiS et seq. : 
4i Encve. Laws of England, page 46S.1

Motion to continue until tin* trial an interim injunction 
restraining the defendants from negotiating or disposing of 
certain promissory notes, alleged to have been obtained from 
the plaintiff by fraud, and of which the plaintiff claimed the 
cancellation.

The injunction was ordered to he continued until trial.
Swift, for plaintiff.
Fuit if, for defendants.

Macdonald, J. : This is a motion to continue an injunction. 
The plaintiff alleges in his statement of claim that the promis 
sory notes, the negotiation of which is sought to be restrained 
were made by the plaintiff and received by the defendants under 
representations made by the defendant George E. 13a 1 dry, which 
were falsely and wilfully made to induce the plaintiff to make 
said notes.

The statement of claim alleges certain matters which, if true, 
would entitle the plaintiff to a return and cancellation of said 
notes.

On the return of the motion it was urged by counsel for the 
defendants that this is a ease in which, if plaintiff is wronged, In
can be sufficiently compensated in damages and there is no 
evidence that the defendant is not a man of substance; that it 
is not a matter in which irreparable mischief may result if in
junction not granted and that the affidavit in support of the 
motion is founded on belief without stating grounds of belief.

The plaintiff’ in his affidavit in support of his motion verifies 
the allegations contained in his statement of claim and this of 
itself is sufficient to entitle to an injunction.

The material in his affidavit to which objection is taken is in 
paragraph ti, where he says : “I verily believe and fear that 
unless an injunction be granted restraining the defendants from 
dealing with the remaining note# in the defendants’ possession 
that the said defendant will negotiate the said notes,” etc. The 
objection is that the grounds of his belief are not set forth, ami 
the case of In re Young (1900), L.R. 2 Ch. D., p. 753, cited, hut



1 D L R. ! Thompson v. Bai.dry. :I3

I do not think that this east- has any application here. Sup
posing we leave out his belief and he simply alleges fear of 
negotiation, it seems to me sufficient in a ease of this kind.

There are eases, other than those in which irreparable mis
chief may result, in which injunctions may he granted, and even 
where the plaintiff might he compensated in damage, and I 
am of the opinion that this is one of them. The action, in part, 
is that the notes may he delivered up to the plaintiff and the 
injunction is ancillary to the action.

The defendant files an affidavit in opposing the motion deny
ing the truth of flu- allegations contained in the plaintiff’s state
ment of claim, but to give effect to this would he trying the case. 
I cannot see that any harm can come to the defendant by con
tinuing the injunction until the trial, which trial, however, 
should lie expedited.

Costs in the cause.
Injunct io n rout in tied.

MAN

K.R.
1012

Thompson

Miii'ilmmld, J.

HELSON v. MORRISEY, FERNIE, and MICHEL RAILWAY CO. B.C.
Uritixli Columbia Court of Iy/nal. Manlonalil, .1.. Irriny, mol 

tialtiher, JJ.A. January 9, 1012.

I. I:\iiw\ys (§111)2—38)—Train Moving Rkvkrrkly in Making ip— 
Warning—Lookout—Brakkman on tiik Last Car Connkcted.

A iiiiinhcr of railway cars which are connected and an? forced back
ward by the concussion made in coupling will constitute a “train" lie- 
fore getting under way in a forward direction, and where there is 
a statutory obligation to station a brakeman on the last car of a 
train moving reversely, the railway must station the brakeman on 
the car last coupled, although the reverse motion is used only in the 
operation of taking on that car.

I UnUinycr v. f’./'./f., 20 Ont. App. R. 244. 250, approved. |

<’. A.
1912

•Tan. 9.

Appeal from the judgment at trial dismissing the plaintiff’s 
action for damages because of the alleged negligent hacking of 
cars without due warning.

The Court of Appeal ordered a new trial.
McTayyart, for appellant.
Messrs. Dads, K.C., and M. A. Macdonald, for respondents.
Irvino, J.A. :—In this case there must he a new trial. The 

provisions of see. 100 of the Railway Act. 1897*, were not put 
before the learned Judge in his charge.

* I he reference is to the Railway (B.C.) Act. R.S.B.C. 1897. eh. 163. 
applicable to railways under provincial and not federal authority, and sec. 
Khi is as follows:—

loo. Whenever a train of cars is moving reversely in a city, town, 
or village, the locomotive being in the rear, the company shall" station 
on the last car in the train a person who shall warn parties standing 
on or crossing the railway of the approach of such "train under n 
IKMialty of one hundred dollars for any contravention of the a I Hive 
proi liions.
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It whs admitted that tin place in which the act took place 
was a village. It therefore became the duty of the .fudge to 
draw the attention of the jury to the rule laid down by the 
legislature under the above section, and give to them a de fin 
it ion of the word “train. " What is a “train" is a question for 
the Court, and it may be that in giving that definition the Judge 
may trench, apparently, on the duty of the jury to deal with 
the facts.

An engine with its tender has been hold in llollingcr v. 
C./#./t\, 21 Out. Ii. 705. affirmed 20 A.|{. 250, to be a train 
Three trucks without an engine attached have been held to be 
a train : Car v. H.W’.lt. Co. (1882), 0 <j.ll.l). 101»; and it seems 
to me that if a number of ears are connected and are forced 
backward by the concussion made in coupling, that they eon 
stitute a train.

It was argued that it would be unreasonable to expect that a 
man was to he stationed on the last of a number of ears about 
to be coupled up, and that a proper allowance ought to be mad*' 
in order that the man who had been the rear brakesman to reach 
the new rear end of the train—or at any rate that until tin- 
new ly coupled train got under way. that the section should not 
apply—that there should lie a certain space allowed to In- 
traversed by the end of the train (“running out the slack” it 
was called) before it became necessary to station a man at tin- 
end.

None of these arguments in my opinion should be allowed to 
whittle away the meaning of the language of the statute.

Then assuming that I am wrong and that it is permissible 
to “run out the slack” without a man being placed at the rear 
of tin train, it should have been left to the jury—was the “train 
moving reversely" as a train, or was the accident the result of 
merely running out the slack?

There was one other portion of the judgment objected 
The learned Judge told the jury that if the plaintiff contributed 
by bis own negligence, and that negligence on bis part contri
buted to the negligence of defendant, then he cannot recover 
p. 155. That, however, must he read with the portion at p. M'1 
where the learned Judge (compare Jones v. Toronto <1* York 
/Ml'.. 28 Ont. L.1L 881 ) pointed out that, although the plaintiff

The Railway Act, R.S.R.C. 18117. eh. 1 <1.1. was repealed anil a new 
statute known as the British Colunihin Railway Act (1911), 1 (Zen. V 
44. substituted ( March 1, 1911). The corresponding section of this new 
Act is hoc. 191, which reads as follows:

191. Whenever in any city, town or village, any train is pa-- n. 
over or along a highway at rail level and is not headed by an engine 
moving forward in the ordinary manner, the company hIiuII station on 
that part of the train, or of the tender if that is in front, which is then 
foremost a person who shall warn person* standing on or crossing, 
or about to cross the track of such railway.
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himself might have been guilty of negligence, yet if the de
fendants could have by taking ordinary care have avoided the 
mischief, then the plaintiffs negligence would be no defence.

It might have been plainer if the extract I have given from 
p. 149 had followed immediately after that taken from p. 155; 
hut if this objection stood alone, I would not be in favour of 
granting a new trial.

Macdonald, C.J.A.. and (Jai.liiikr, d.A.. concur.

A * //• trial ordered.

MILLER v. WINN

1 inim in II iiili Court, •/. N. Carticriylil. K.V., Mauler in t'liamhrni.
January 3, 1912.

1. Costs I g I—14)—SWTHITY KOK. IIY Xox KKSIIH \ l—FoRKItiX ( 'ollCtiltATIO.N 
WITH Rrancii in Jl risiih tiox.

A f'in-ign corporation with a brunch ofliicc within the jurisdiction, 
will not Im> absolved from giving security for costs on bringing an 
action if its only asset immediately exigible under ex cut ion within the 
jurisdiction and apart from bills receivable, is the olliee furniture as to 
which the landlords' preferential lien might defeat any judgment which 
the defendant might secure for costs against it.

Motion on behalf of the plaintiffs to set aside a principe order 
requiring the plaintiffs to give security for the defendant's costs 
and stayingrproeeedings meanwhile.

N. 0. Crowell, for plaintiffs.
T. .V. Phelan, for defendants.

Cartwright, M.C.: In the writ of summons the plaintiffs 
were said to “carry on business at New York, Toronto, and else
where.” and they were also said by their solicitors to be “in
corporated under the laws of the State of New York and to 
have been carrying on a large business in Ontario for some 
years, with head offices at Toronto.” To a demand by the 
defendants’ solicitors, dated the 22nd November, for a state
ment of the assets of the plaintiffs in this province, no reply 
was sent, and on the 11th December the defendants took out 
the order in question. The plaintiffs thereupon launched the 
present motion, supporting it only by the affidavit of a gentle
man described therein as “Canadian manager of the plaintiffs,” 
who described the plaintiffs’ assets as consisting of their office 
furniture, worth $300, and accounts receivable of over $2.400, 
and of current contracts to over $3,500.

I pon this state of facts, which were not in any way in doubt, 
the defendants were entitled to have security. The plaintiffs 
were certainly a foreign corporation, and their residence was at 
New York, so far as such a plaintiff can have a residence. This

B. C.

C. A. 
1912
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was shewn by their g no substantial assets here—nothing 
immediately exigible in execution except the furniture, and on 
it the would always have a preferential lien. If the
plaintiffs were in as large a way of business as their Canadian 
manager asserted, it would lie easy for them to comply with the 
order, and they could have no difficulty in giving the usual 
security, either by bond or payment into Court. Motion to 
vacate the order dismissed with costs to the defendants in the

Srnirilji orthr stand*.

BANK OF TORONTO v. GRAHAM.

Ntt ska lehr trail Nit prime Court, Net/ina ./ inlicial District. Wetuwir, CJ.
.ht nun rit 17. 1912.

1. Arhiiixmknt (8MI—)—-Chunk in Action- Notice ok Tkaxnkkb.
The notice of the transfer of a chose in action required to be given 

to the debtor in order to vest in the transferee u right of action in 
his own name under Saskatchewan laws (Con. Ord. 1S1IS, eh. 41) is 
•nilleient if the transfer is produced and shewn to the debtor, and 
the debtor is not protected by payments thereafter made to the trnn-

| See also vol. 1 Can. Ten Year Digest 60.VÜ12.]
2. AsNHiNMKNT mill—HIM—TRANHKKK OK I .IK N XoTK—PROVINCIAL LAW

Govebxinu Notice.
The transfer of a “lien note" is subject to the provincial law deal 

ing with assignment* of chimes in action and with the mgtliod of giving 
notice to the debtor that the transfer has Iks-ii made.

I See also vol. 2 Can. Ten Year Digest 3427.1

Defendant purchased a team of horses and gave the vendor 
a lien note. The vendor assigned tin» note to the plaintiff hank 
which forwarded it to their agent for collection. The hank’s 
agent notified defendant that he held note for collection and 
of assignment endorsed thereon. Defendant subsequently paid 
the agent of the party to whom the lien note was originally 
given. It was held in an action by the bank that it was en 
titled to recover and that defendant having had notice of the 
transfer of the lien note was not protected by the payment

to the vendor of the horses.
//. V. Itigcloiv, for plaintiff.
L. II. Camming, for defendant.
Wetmore, C.J.:—I find that the note sued on in this ease 

was forwarded by the plaintiff to the Northern Crown Rank 
for collection; that the agent of that bank (Clancy) notified the 
defendant that he had received such note for collection, and 
that in response to such notice the defendant came to the last 
named bank and that Mr. Claney shewed him the transfer or 
assignment of that note to the Bank of Toronto signed by Wal
ter T. Rosa the payee, and that he read it over and explained

0

56
4708
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it to him, and that therefore the defendant had full notice of SASK. 
the assignment. This took place before the note became due. S(.
Nevertheless, the defendant, with full notice of that assign- |<,|.,
ment as stated, afterwards paid to Patterson $360 which Patter
son. professing to act as the agent of Boss, received in full 
settlement of the note. I am of the opinion that under eh. 41 r " 
of the Consolidated Ordinances, 181)8. that was sufficient notice Gbaiiam. 
to the defendant to entitle the plaintiff to hold him liable on Wei^Tcj 
the note. The eases cited by Mr. Gumming I do not consider 
applicable to the Saskatchewan Act. The 1 mix rial Hank v.
(!forges, 12 W.L.R. 31)8,* was decided under the provisions of the 
Alberta statute, which provides that in order to entitle the 
assignee of a chose in action to sue under that Act »he must 
give express notice in writing to the party liable to pay. That 
is so stated by Beck, J., in his judgment in that case, at p. 31)1).

In Reynolds v. MeVhahn, 7 W.L.R. 380, the Manitoba stat
ute there under consideration provided that the notice of assign
ment must be in writing although it does not provide by whom 
it must be given. The Maple Leaf Rubber Co. v. Ilrodic,t 18 
Que. S.C. 352, is not in the library and therefore not available 
to me. It is mentioned, however, in 1 Digest Can. Case Law, 
p. 014, and I should judge from the reference made to it there 
that the Quebec Act directs that a mere sale or transfer of a 
debt does not invest the purchaser with a right of action against 
the debtor unless the transfer has been signified to the debtor 
and that the necessity of such signification is not removed by 
proof of the debtor’s knowledge of such transfer. Just what 
is meant by “signification” I cannot state, but in the case now 
under consideration, signification if by that notice is meant, 
was not a mere matter of knowledge ; it was brought right home 
to the defendant.

It is not cessary for me to decide that where the Act dir
ects that re in writing has to be given that that means that 
it has to he given by the transferee to the debtor. All tlmt is 
necessary for me to state is that the Saskatchewan Ordinance 
does not require a notice in writing to be given.

My attention has been drawn to 4 Halsbury’s Laws of Eng
land, p. 381. Now the English statute, which is sec. 25, clause 
6 of the Judicature Act (1873), requires notice in writing to 
lie given and provides that the right of action under this statute 
is not complete until such notice is given. With all respect to 
swell a high authority as l^ord Ilalsbury 1 have some doubts 
whether the cases that he cited in the note at p. 381 just bears 
out what the text contends for in the case of the English stat
ute, but I do think that by analogy they bear out what I have 
held in respect to the Saskatchewan Ordinance, but I will go

*Imperial Haul, v. (Icorgr* (1009), 2 Attn. L.R. HRO, trial before Peek. .1.
11 la pie Leaf Huhler Co. v. Brodie, 1 Can. Ten Year Dig. 000.
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furthvr in lliiN caw*. I find that, ns a matter of faet, the mana
ger of the plaintiff hank mailed the notice of the assignment to 
the defendant anti that lie received it. I do not find that from 
the mere fact of mailing hut I find it from the faet, which I 
accept as true, that lie admitted receiving the notice to Mr. 
Duncan, the manager. I am not as fully satisfied with respect 
to this faet as I am of the other fact of the assignment licing 
shewn to him hy Mr. Clancy, hut the defendant has contradicted 
everybody : he contradicts every witness that has been brought 
hy the plaintiff and lie contradicts in some respects his own ad 
mission which lie has signed, and his contradictions are of such 
a character that I feel unable to give him full credit. Although 
In* denies ever getting this notice and denies admitting to Mr 
Duncan that lie did get it. I accept Mr. Duncan's statement 
under the character of the testimony which has been produced, 
and for these reasons I award judgment for the plaintiff for the 
amount of claim.

Jiul(/unnl for plaintiff.

CANADIAN FINANCIERS, LIMITED (plaintifls) v. HONG WO 
(defendants).

Itnlixli f niiihiliiu i'onrl of ly*/*«<//. Mariltiinilil. !.. Ininy ami 
liallihrr, JJ.A. January 0. 1912.

1. I'bixvicai. axh Aukxt « $ III- -ltd)—Aukxt'h Khai m oh Wboxo—Km« i
OX ItHillT "111 C'OMCKXHATIOX.

An agent I* not entitled to mix remuneration in re*|iect of a trail 
Mellon in which he Inis lieen guilty of any misconduct or breach of 
ft* it Ii toward* hi* |irinei|ial.

2. Hhokkwh i 8 11 It Hi Kkai. Estât i. Amkntn—Cdi.i.ihion with Opimi
SITK I’AHTY—t 'mi M IHHtOX.

If a real e*latc agent entrii*ted to llinl a purchu-cr of property 
directly or indirectly collude* with the |iurcha*er amt *o act* in 
oppo-iiion to the intere*t* of the principal, lie i* not entitled to any 
eommi**ion.

lAm/reir* v. Rmnmii/, | I0u:t| 2 K.H. tt.'tô. applied: *ee al*o vol. I. 
Ilnlwhury"* laiw* of England, page lfttl. section lid. |

:*. Pkixmcai. axii Aukxt <| lie—20) Promts Kmuvkii ikom Aukm's 
I x xi tiiokizkii Fhavii—Liaiiii.ity or Pkixvicai. to Rkki xii.

X principal i* IhiuihI to refund to the party witli whom hi- agent 
contracted on hi* hehalf any prolit in the tnm-actlon represented hy 
the money lie Ini* received through the fraud of hi- agent, whether the 
principal authorized tlie fraud or not.

| Krlllnrrll x Itcfui» imturaurr tt»„ |H»nS| I K.ll. MS. f!909| X' 
21.1. applied. |

Aitk.xi. by defeiidunt from a judgment of the Supreme 
Court of British Columbia in favour of plaintiff corporation 
for commission as real estate agents upon an alleged contract 
of sale of defendant’s lands.

The appeal was allowed and the action dismissed.
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(J. Mc Phillips, K.C., lor appellant.
Sir ('harles Ilihhcrt Tapper, K.C., for respondent.
Irving, J.A. : The plaintiffs sue for a vommission for 

selling the defendant’s property. A defenee raised is that the 
plaintiffs were guilty of a breach of their duty to the defendant 
in that they permitted a sale to he made to one of their clerks 
without informing the defendant of the identity of the pur
chaser.

The facts are very simple. The defendant entrusted his pro
perty to the plaintiffs for sale, the listing being done with Mr. 
Snyder, a clerk in the sales department of the company. A 
few days later Snyder brought to the defendant’s house Mr. 
Smiley a clerk in the audit department and introduced him 
to the defendant as a gentleman recently arrived from England, 
who was anxious to buy some property. Hong Wo wanted 
$240 a foot frontage, but Smiley having been previously in
formed by Snyder that the property could be bought for $215 
refused to pay so much. Then Snyder, without disclosing that 
lie and Smiley were in the plaintiffs’ office, and that Smiley 
had seen the listing, or that he (Snyder) had told Smiley the 
minimum figure at. which Hong Wo would sell, took part in the 
discussion that was going on between the defendant and Smiley, 
and acting as well for the seller as the buyer, brought the par
ties together, with the result that Hong Wo agreed to accept 
from Smiley $215 a foot. The defendant afterwards refused 
to complete the sale to Smiley.

Vmler these circumstances are the plaintiffs entitled to re
cover their commission?

The plaintiffs are responsible for Snyder’s misconduct- 
the act being within the scope of his authority. Besides it is 
well established that a principal (the plaintiffs) cannot retain 
a profit made by the fraud of their agent whether the principal 
authorised the fraud or not : Kettle well v. Uefatp Assurance Co., 
' 19081 1 K.B. 546, 552*

Then the rule of law applies that an agent is not entitled 
to any remuneration in respect of which he has been guilty of 
any misconduct or breach of faith : Salomons v. Pnuh r (18(i5) 
4 II. & (’., p. (i87. seems to me very much in point. There 
Martin. It. points out something that too many real estate 
agents seem to forget. that is, that the seller of an estate must 
he presumed to be desirous of obtaining as high a price as can 
fairly be obtained therefor: and the purchaser must equally be

B.C.

N.C.
11)12

Canadian 
I'l N ANCHORS, 

I I Mil II'

I low. Wo. 

Irving. J.A.

I lie reference i# to tile judgment of Ituckley. in which the result it 
concurred in upon different ground* from those given 1»\ the other memliers 
of the Knglish Court of Ap|ieal. The decision of the Court wus nllirmed on 
a further appeal to the llnu*e of l»rd*. Krttlcirrll v. //<•/«»/< insurant* 
I'd.. 11 Dill) | A.C. 243, the respondent not Iteing called on and no reason* of 
judgment lieing given on the last appeal.
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BC. presumed to desire to buy it for as low a price as lie may. He
S(: states the rule to be this: “That it’ a man employed ns agent

1912 becomes himself to any extent a principal, he thereby annihil
----  ates any right which he may have as agent. It is not a question

Financiers l,r°fit or n°t; the rule is the same whether the principal has 
Limite» been damnified or not.

r. In Andreu'8 v. Uamsay, [10001 2 K.H. (JJ5, Lord Alvvr
ll»x<i \\o. s|onP hits the nail on tin- head, at p. 638. A principal is entitled
irriiig.j.a. to an honest agent, and it is only tin- honest agent who is en

titled to any commission.
In my opinion, if an agent directly or indirectly colludes 

with the other side, and so acts in opposition to the interests of 
the principal, lie is not entitled to any commission. The same 
principle underlies tin- decision in llodaon v. Hums, [J9()3| 2 
(Mi. <>47. where tin- sale by a mortgagee Friendly Society to one 
of its officers was set aside. I would allow the appeal.

Macuonald, C.J.A., and Ualliher, J.A.. eoncurrcd.
. I />/>#flZ allowed.

ONT. CROWTHER v. TOWN OF COBOURG

H.C.J. Ontario High Court. Trial brforr Miihllrtnn, J. January .'I. 101*2.
^ 1. WaTKRH (8 11 K—Kill—1*01.1.1 TION HY NKWAIiE— I NKKI NüKM ENT OF Rll

Ja„ ;j AKIAX Rkuitm.
If it ripa liai» owner or otlior | ht son. not lmving a«*«|iiire<l n pre 

seriptivu right, to do so ns ngninst other riparian owners, prejudci 
ally affect* the condition of the water so as sensibly to injure the 
riparian owner lower down, he Ihm-oiiics liable to the latter in an 
action for damages and an injunction to restrain further pollution ,.f 
the stream.

[See (inrrett on Nuisances. 3rd ed. 1908, page 127.|
2. Injunction (8 IF—AS)—Drains and Skwkhh—Ixkrinukmknt m Itn

ARIAX 1$ h.lll s.

The owner of land on the bank <>f a river can maintain an action I" 
restrain the fouling of the water by municipal drainage works i• , 
out shewing that the fouling is actually injurious to him. if it an 
|H»ars that there is a probability that in summer the stream wmiM 
thereby be made dangerous to health.

fCroHshy v. Liyhtoirhr, L.R. 2 (’ll. 478, and Youug v. Haul.nr 
[ 18031 AX’. «91. applied.)

Trial of action to restrain the defendants from draining 
sewage or offensive matter into a stream flowing through tli 
plaintiff's land, and for damages.

//. M. East, for the plaintiff.
Messrs. F. M. Field, K.C., and F. F. Hall, for the defendants.
Middleton, J. :—The plaintiff owns a large hotel. The hotel 

grounds extend on both side of a stream and pond, commonly 
called “Factory Creek.” The defendants have recently con
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structed an 8-inch title drain, some 2,000 ft. long, along King 0NT-
street, with a branch on Stuart street, for the purpose of drain- ,| C j
ing that part of the town west of the creek. IDV>

The by-law was passed in pursuance of a recommendation of —-
the Local Board of Health, who, being “impressed with the (RoxyHKK 
unsanitary conditions’* of that portion of the town to be drain- Town or 
ed, “recommend the council to construct what sewers are neees- t’onouBo. 
sary to put the locality into sanitary condition.” The drain Middinoîi,J. 
directed to be constructed is by the by-law said “to be exclusively 
used for carrying off water from cellars, baths, and sinks.”

The drain thus constructed empties into the creek a little 
south of King street.

Some nine houses are permitted to use this sewer or drain, 
ami, in some instances at any rate, these houses are equipped 
with water-closets which discharge into the drain and the creek 
by its means.

I am inclined to think that it was always intended that this 
sewer should be used in this way. Vnless it is to be so used, the 
requirement of the Local Board of Health is not being met. That 
Board did not desire a mere drain to carry away water from 
cellars, but required a sewer sufficient to place the district in a 
sanitary condition. And it seems to me that the council, from 
the outset, laboured under the mistaken idea that, so long as the 
by-law did not expressly permit the discharge of sewage, the 
individuals and not the municipality must answer to the plain
tiff. The situation is, that the municipality bring by tins drain 
this filth and deposit it in the stream. I do not think I am in 
any way concerned with how it reaches the drain—the munici
pality must take steps to protect the drain from wrongful use, 
if the use is wrongful, and cannot shift the burden upon the 
plaintiff.

In the last edition (1908) of Garrett on Nuisances, p. 127, 
the law is thus stated: “Whereas a riparian owner has, subject 
to the corresponding rights of his fellow riparian owners, the 
right to the temporary use of the water as it passes his land for 
the ordinary purposes of life, it cannot be suggested that he has 

[u any right, apart from prescription, as against other riparian 
owners, to pollute it in the smallest degree. It follows that, if a 

j; riparian owner or other person, not having acquired a prescrip
tive right to do so as against other riparian owners, prejudicially 

ll affects the condition of the water so as sensibly to injure the 
riparian owner lower down, the latter has his remedy by action.”

In this case the defendants sought to shew that the amount of 
sewage discharged into this water at its normal flow would not 

3 create a nuisance, in the sense that it would not cause a noxious 
smell to arise or would not be apt to produce disease. ! do 
not think there is at the present time any serious danger of the 
stream being so detiled as to become an offence to the eye or the



42 Dominion Law Reports. [1 D.L.R.

ONT nose, but there is nevertheless a danger, quite real and measur
H.C.J.
1912

able, that in the hot summer months the stream may become, be
cause of this defilement, a source both of annoyance and danger, 
and, in the event of disease in the houses draining into the

Cbowtheb stream, this danger might become very acute. 1 do not think the
Town of 
( 'OBOUBU.

action is in any sense premature or unjustified, quite apart from 
the danger of prescriptive rights being acquired or the right to

Middleton, J. complain being lost by laches or acquiescence.
Rut, 1 think, the law places the plaintiff’s rights upon a 

higher plane, and that the statement quoted from Garrett is 
justified by the cases. The defendants have ‘*no right to pollute 
this stream in the smallest degree.” 1 do not think they can call 
upon the plaintiff" to enter into a discussion as to the degree of 
dilution up to which sewage is to he regarded as innocuous and 
beyond which it is dangerous.

It is said that, so long as no real harm is done the plaintiff, 
it would be a hardship to restrain the municipality from using 
this natural stream to convey the sewage to the lake; but this 
ignores the fact that the plaintiff’s right to this stream is a 
property right, and the municipality have no right to take or 
destroy the property of an individual without compensation. 
Many an individual has had to suffer from a failure to recognise 
tliis elementary ethical principle, and the only difference in the 
case of a municipality is, that it is given the power to exprn 
priate.

Young v. Banker, [18931 A.C. 691, is a good illustration. 
According to the head-note, taken from the judgment of Lord 
Macnaghten: “Every riparian proprietor is entitled to have the 
natural water of the stream transmitted to him without sensible 
alteration in its character or quality. Any invasion of this 
right causing actual damage or calculated to found a claim 
which may ripen into an adverse right entitles the party injured 
to the intervention of the Court.” What was there done was to 
discharge water pumped from a mine into a soft water stream. 
The added water was pure, but hard in quality, and made the 
water of the stream hard. This shews that nuisance or no nuis
ance is not the question, but the right to the water in its natural 
condition.

The same view was taken in Attonu //-</« mral v. Corporal ion 
of Birmingham, 4 K. & J. 528. where Sir W. Page Wood. V 
said of the plaintiff (p. 540): “He has a clear right to enjoy 
the river which before the defendants’ operations flowed unpollut
ed—or at all events so far unpolluted that fish could live in the 
stream and cattle would drink of it—through his grounds for 
three miles and upwards, in exactly the same condition in which 
it flowed formerly.”

This case also affords an answer to the objection that it will 
he a serious thing to deprive those now using this drain of this
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means of getting rid of their drainage. As put in the head-note:
In deciding on the right of a single proprietor to an injunction 

to restrain such interference, the circumstance that a vast popu
lation will suffer (e.g.. by remaining undrained), unless his 
rights are invaded, is one which this Court cannot take into con
sideration." As said by Lindlcy. .M.li.. in h’ofxrts v. (hrgrfai 
Dislrk't Cornu il, | 18901 2 Ch. I). <108: “ I know of no duty of the 
Court which it is more important to observe and no power of the 
Court which it is more important to enforce than its power, of 
keeping public bodies within their rights. The moment public 
bodies exceed their rights, they do so to the injury and oppres
sion of private individuals, and those persons arc entitled to be 
protected from injury arising from the operations of public 
bodies.M

The earlier ease of Km lire g v. Omn, <1 Ex. 353. places the 
plaintiff’s right upon the same high plane. Parke, B., says, p. 
369: “The right to have the stream How in its natural state, 
without diminution or alteration, is an incident to the 
property in the land through which it passes.” And (p. 
368): “Actual perceptible damage is not indispensable as the 
foundation of an action. It is sufficient to shew the violation of 
a right, in which ease the law will presume damage.”

To the same effect is Crowley v. Lightowh r, L.R. 2 Cli. 478. 
As stated in the head-note, this ease determines that “the owner 
of lands on the hanks of a river can maintain a suit to restrain 
the fouling of the water of the river without shewing that the 
fouling is actually injurious to him.” See also Wood v. Wand, 
3 Ex. 748.

1 have dealt with the case as though the town was a riparian 
proprietor. No doubt, it is in one sense, as the stream crosses 
King street, but what is complained of is, the bringing of tilth 
from the lands of those who are not riparian proprietors and 
depositing this in the stream. No riparian proprietor could 
justify this: Orme roil v. Todmorden Joint Stork Mill Co.. 11 
Q.B.D. 155.

Then it is said others foul this stream. This affords no 
answer: Cros.de g v. Light airier, L.R. 2 Cli. 478. No case was 
made on the evidence for more than nominal «lainages, so I 
award $1 damages and an injunction restraining the defendants 
from in any way polluting the stream in question by discharg
ing or permitting to be discharged through the drain in question 
any sewage or other foul or noxious matter.

The defendants must also pay the costs.

ONT.

1I.C.J.
1012

L'OBOUBO.

Injunction ordered.
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GULLIVAN V. STREVEL.

Manitoba hiny'n Brack. Trial before Manhniahl, ./. •lamiaiff S. HU'i. 

1. WrrxKHe ig III—50)—Dihvrkmtixo from Dkxiai. ok Coxvkrsatiox
IXTKBEHTKIl I’AHTV.

Tin* I by tlic ib-fenilant of » cmiversntioii which tin* trial .Imlge 
finds took place is not siifllcient to set aside the defendant'* evidence 
in favour of the plain till* in an action for commission on the sale of 
land, where such denial does not appear to have In-en made with in 
lent wilfully to pervert the facts and might In- attributable to the 
infirmities of age.

Trial of notion brought by n real estate agent for commis
sion in making an alleged sale of lands for the defendant. Tin 
agreement for sale bad been signed by plaintiff on behalf of 
defendant but the defendant repudiated his authority.

The aetion was dismissed.
Messrs, f\ /*. Fullerton, and II. .V. linker, for plaintiff. 
Messrs. //. M. Dennintoun, K.( '. and C. II. Locke, for defend

ant.
Macdonald, J. : The plaintiff, a real estate agent, sues tin- 

defendant for commission on a sale of land.
The issue is purely one of facts and the evidence is most 

conflicting.
The defendant was the owner of property on the corner of 

Broadway and Donald Streets in the Vi tv of Winnipeg.
On the 7th November, 1911, the plaintiff and Samuel Dunn, 

a son-in-law of the defendant, discussed a sale of this property 
and as a result of this discussion the plaintiff wrote the defendant 
a letter ( Kx. 1 ) enclosing a cheque for $500 deposit and offering 
$550 per foot Broadway frontage and also enclosed a receipt 
shewing the price and terms of purchase. This offer the dr 
fendant declined and returned the cheque through Mr. Dunn, 
who had brought it to her for the plaintiff. On the 11th Xovem- 
hi r the plaintiff for the tirst time personally interviewed tin* 
defendant it her residence, her husband being present, and 
expressed surprise at her rejecting his offer after his conversa 
tion with Dunn. lie then tried to induce her to sell, and after 
considerable discussion, states tliat be finally succeeded, and that 
she agreed to sell at $55(1 a foot and he was to have until Wednes
day to dose a sale.

On Monday, the 13th Novemlier, the plaintiff claims to haw 
made a sale on the terms agreed upon with the defendant, and 
on that date wrote her a letter (Kx. 3) reciting what he claims 
were the terms of the sale and enclosing a cheque for $500 d<- 
posit on the purchase price.

He had previous to writing advised her over the telephone of 
having made the sale and the conversation over the telephone 
was, by a pre-arrangement between the plaintiff and his stem»-



1 D.L.R.] OlJLLIVAN V. StKKVEIj. 4Ô

grapher. taken down by tlie bitter; the object being to secure 
corroborative evidence. I fail, however, to see tlmt this is cor
roborative. It. may be, to some extent, corroborative of the 
plaintiff's evidence that be bail the property for sale from the 
defendant, but it is not corroborative that he bad it for sale at 
$">i*0 a foot; on the contrary the defendant was and is very 
emphatic that the price was $60,f>00, and as there were not quite 
lilt feet, the price at which the plaintiff sold would fall upwards 
of five hundred dollars short of the $60,500.

The plaintiff affirms and the defendant denies an agreement 
to sell, and I am asked to hold that because the defendant denies 
the telephonic conversation referred to that she is unworthy of 
belief, and that the pi intiff’s evidence should be accepted.

Hud the plaintiff sold at $60,500, I would not hesitate to 
find in his favour. The telephone conversation mentioned, Ï am 
convinced, did take place, but it would surely be a harsh, and 
to my mind, an unwarrantable finding, that because of Ibis error, 
attributable possibly to the infirmities of old age, to hold that the 
defendant wilfully perverted the facts.

There is then the evidence of the plaintiff against that of 
the defendant, the plaintiff corroborated to some extent by bis 
stenographer, and the defendant corroborated to some extent by 
her husband. To entitle him to succeed, the plaintiff must make 
out the stronger ease, lie has not done so.

The action is dismissed with costs.
A rtion A ism isard.

MAN.

K.lt.
mis

Miu-doiiuM, J.

RE NAN SING

Itiilish Columbia Nuprt'mr Court, f/rcf/or//, ./. Jauuan/ 10. 1912.

ii. ilC—.'121—Revocation iiy Destroying—Vkksvmptiox from not 
Finding after Proper .Search.

Where the decedent i* proved to hnve had hi* will in his own eus 
tody hub after due search it cannot In- found or otherwise accounted 
i'ov at his death, it will be presumed that the decedent destroyed the 
will with the intention of revoking it.

[Sugden v. St. Lmuimh. L.R. 1 IM>. 154. applied. See also Theobald 
mi Wills, 7th ed., page 91.1

Motion for grant of probate of an alleged missing will of 
deceased on proof of its contents.

The motion was refused with leave to renew on additional 
material.

A. />. Crease, for the motion.
Mann, for the official guardian.

Gregory, J. :—This is an application for probate of a last 
will. Although Mr. Crease has made a very careful and ex
haustive argument in support of the application, 1 do not think 
I am justified in granting it on the material before me.
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s. c.
1911*
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There can lie no doubt that the deceased sometime prior to 
his death made a will in the terms deposed to, but 1 am not 
satisfied either that a proper search has been made for it. or that 
it may not have been revoked by the testator.

In Sugdni v. Lord SI. Lmnards, L.R. 1 l\l).. L'>4. Sir *1. 
Ilannen at p. lb.'), says : “Where a will is shewn to have been 
in the custody of a testator, and is not found at his death, the 
presumption, in the absence of evidence to the contrary, is that 
the testator himself destroyed it."

At p. 217, when before the Court of Appeal, ('oekburn, C.J.. 
states the rule as follows :—

Where a will is shewn to have lirni in the custody of a testator, ami
is not found at his death, the well-known presumption arises that I In
will has Imh'ii destroyed by the testator for the purpose of revoking it.

And at p. 2:il. Jessel, M.R.. deals with the presumption in tie 
same way. Mr. Crease refers to Finch v. Finch, L.R. 1 IV & I).. 
371, as qualifying the application of the rule of law. If it does. 
1 can only say that it was the decision of a single Judge, Sir 
.1. IV Wilde, and was cited to the Court in Sugdcn v. Lonl Si. 
Leonards. L.R. 1 IV1). 1Ô4. which nevertheless stated the rule as 
above.

The will was admittedly at one time in the custody of the 
deceased. One Henry Thomas Boyd deposes that he was inform 
ed (lie does not state by whom) that Abraham Barlow had sent 
the will to Kamloops for registration. Abraham Barlow himself, 
after stating that he drew the original will and made the copy 
offered for probate, adds : “to my knowledge said ‘deed’was for
warded by mail to the registrar of deeds at Kamloops." And that 
is all the information I am given. Barlow does not even state that 
he forwarded the “deed" as he calls it. There is nothing to 
shew that it may not still In* at the registry office in Kamloops, 
or that, there being no statutory provision for its registration 
or custody there, it was not returned to the deceased or to Bar

Mr. Crease has satisfied me that the declaration made by the 
deceased to his wife (now widow) is admissible, but. I think she 
should be produced before the Court so that she could be examin
ed as to all that was said at the time by the deceased. All the 
affidavits are so brief that they are abrupt, and there is not that 
detailed information given which should la» supplied on occasions 
of this kind. This arises no doubt from the fact that the solici
tor has tried to save the estate the expense of a trip up the 
Cariboo Road, but I do not see how that can be avoided unless 
the parties are brought down, and I think that the more satis
factory course.

The application will be dismissed, but with leave to renew 
it any time that the additional material is available, and it will

_ .
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not ho necessary to ivnow it before mo. But lie fore this is done, 
there should he an affidavit tiled shewing who would lie inter
ested in the estate in ease of an intestaey. and all sueh persons 
should ho notified of the applieation. the official guardian for 
any infants. If the official guardian thinks lie is entitled to any 
costs on the present application he will have to apply to me for 
an order.

Molinn ref list'll with Inin to renew.

B.C.

S. ('. 
MUt!

Rk

On-gory. J.

CANADIAN PACIFIC RAILWAY CO. (Appellant, defendant, v. WAL
LER (Respondent, plaintiff.i QUE.

Qitclni- King's 11cnek ( Appeal Hiilc). Present :—.{rehambeaull,
Lavergnc, Ciohh, ami (1er in is. K.H.

1. Kviiikxvi: i{HIE0—180)—Fai.sk I mprison mi n i ami Mai.iviovn Pro ,''l“

sk< i tiox—Bvkdkx of Proof—Qi kiikc Law.
Iii an action for «lainages resulting from falsi* arrest the onus «if 

proving that the complainant acted imprudently and without reason 
aide and probable cause in procuring such arrest li«*s upon the plain 
tilt.

2. Malicious Prosecution i § II If—17 I—Mai.uk Ixkkhhku—Qi kbkc Law.
The entire absence of reasonable ami pr«»bnblc cause constitutes 

malice in law which entitles tin* plaintiff to recover «lamages.
3. Malicious Prosecutiox <gl—3)—Responsibility for Fault-—-Qukbkc

The principles of the French law as lai«l down in article 105.1 of 
the Civil Code of the Province of Quelx-c ami not the principes of 
the English law govern in such a case,

\Copelnnil v. Lrelrre (1880). M.L.R. 22 B.R. 105. disnpprowil. |
4 Kviukxi k igXC—007)—Party's Oxvx Declaration iir Ahmihhiox 

Allkokd Aumirsiox aftkr Acquittai, as Evidence in Civil Ac 
tiox for Damages.

Evhlence of an nllegt-il incriminating a«!mission said to have Immmi 
ma«le by the plaintiff, after his ac«|iiitta1. is not mlmissihle for the 
defence in an action for malicious pros«»cution in proof «if reawinnhle 
ami probable cause where the question of guilt is not in issue,

[Compare Watt v. Clark. 18 0.1!. 002. |

This ease was decided on au appeal to the Court of King’s 
Bench by the company-defendant, from the judgment of the 
Superior Court for the district of Montreal (Qrcenshields, J.), 
rendered on the 14th of January. 1911. condemning the appel
lant to pay to George Waller, the plaintiff (respondent), the 
sum of $30(1 as damages for malicious prosecution and false 
arrest.

The facts of the case are fully set forth in the notes of Mr.
Justin- Greenshields who rendered the judgment appealed from 
on February 14th. 1911. which judgment was ns follows:—

Greenshields, J.:—This is an action in damages for “mali
cious prosecution.” The facts are free from difficulty.

The plaintiff for some three years had been in the employ of 
the company-defendant, ns news agent, travelling on its trains, 
nelling the goods of the defendant company to its passengers, un
der a commission agreement.
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Up to the happening of tin* events charged in tin* plaintiff's 
declaration, no complaint had ever been made against him. lie 
had, apparently, enjoyed the confidence of his employers, anil 
was from time to time, entrusted with their goods for the pur
pose of selling the same on the defendant company's trains.

On the morning of the 20th of November, 1909, the plaintiff 
was in the exercise of his duties, on one of the Eastern bound 
trains of the company-defendant, about two hours in time dis
tant from the city of Ottawa, lie was asleep in the smoking 
compartment of one of the day coaches composing the train, 
lie was awakened by an Italian, who was a passenger and who 
could not speak English, but beckoned him to the forward part 
of the car. doing forward, the plaintiff was addressed by an 
other Italian, who could speak English, saying that a pocket-book 
(wallet), containing a sum of about $120. had been lost or 
stolen from the person of the Italian who had called him to 
the front part of the car.

The Italian, acting as interpreter, said to the plaintiff, that 
his compatriot, who had lost the money, suspected him of having 
stolen it. The plaintiff at once denied any connection with the 
loss of the pocket-book and money in question, and. after 
some discussion, returned to the smoking compartment.

A short time afterwards the conductor in charge of the train, 
without being especially called, but passing through the car in 
the ordinary course of his duties, was told by the English 
speaking Italian that either one or two Italians had lost their 
money, but. particularly, that one had lost a pocket-book con
taining about $120. On making enquiries, the conductor Parks 
was told that the Italians suspected the plaintiff, the news agent 
In stating the grounds of their suspicion, they said they had 
been asleep, and waking up on two occasions had found tic- 
news agent seated in the seat opposite to them. Search was made 
for the pocket-book, but without success.

The plaintiff came into the car from the smoking compart 
ment and asked the conductor what the trouble was. The con
ductor told him of the alleged loss and told him, at the same 
time, that he was suspected.

Then and there, the plaintiff invited the conductor to search 
his person ; again denying any connection or knowledge of tin- 
loss. The conductor, rightly or wrongly, decided that he had no 
authority to make such search and retrained from doing so.

At the first opportunity, the conductor sent a telegram to 
the superintendent in Ottawa, which telegram is not before tin* 
Court, but which, he says, contained tin* information that a pas
senger (the Italian), claimed to have lost, or been robbed of his 
money, and that the news agent was suspected. On the arrival 
of the train at the Union Station in Ottawa, about four, or half 
past four in the morning, it was met by a special constable <»f 
the company-defendant (Woods).
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Without speaking to the conductor and without any con- 
versation with the Italians, or any of them, the special constable 
took charge of the plaintiff.

It should be remarked in passing, that there were in this ear. 
according to the testimony of the conductor, from twenty-five 
to thirty persons of different nationalities and classes.

Having taken the plaintiff in custody, the special constable 
of the defendant company proceeded to search his person and 
liis baggage and fourni nothing of an incriminating nature on 
the one or in the other. He found a sum of money, amounting, 
as he says, to about $73, which, it is established, was the pro
perty of the company-defendant, the proceeds of sales made by 
tin- plaintiff of the company-defendant’s property, and which 
was subsequently handed over to the company.

The special constable Woods, thereupon conducted the plain
tiff to the police station, where he was locked up over night. The 
following day, the special constable laid a charge against the 
plaintiff for theft of the sum of $120, said complaint being re- 
evived before Leet, justice of the peace, upon which a warrant 
issued, and the plaintiff was placed under arrest, and being 
unable to give bail, was confined in the common gaol until the 
23rd day of November, when, appearing before O’Keefe, magis
trate, of the city of Ottawa, with jurisdiction in such matters, 
he was honourably discharged.

It must be observed that the special constable acting on be
half of the defendant company, had no information, and took 
no steps to obtain information other than that contained in the 
telegram. The more or loss suspicious circumstance, if true, 
that the plaintiff was found on the awakening of the Italians 
seated in their seat, was not communicated to the special con
stable. No conversation, so far as tin* record shews, took place, 
between the special constable and any passenger on the train, 
hut, says the special constable: “l acted entirely upon the in
formation contained in the telegram sent by the conductor,” 
which contained only the statement that the plaintiff was sus
pected.

As above stated, the innocence of the plaintiff was declared 
by the magistrate, and he was honourably discharged.

In his action, the plaintiff alleges his arrest without reason
able cause—his detention, his subsequent discharge and dam
ages suffered. The company-defendant pleads in effect, that 
the defendant acted without malice and had reasonable and 
probable cause.

It should be added, that the defendant has offered the testi
mony of two witnesses, to the effect that, long after the plain
tiff's discharge, he made certain incriminating admissions to two 
witnesses (Miller and Levine). The plaintiff denies in the most 
formal manner, ever having made the admissions or statements 
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testified to by these two witnesses. One of these witnesses, Mil 
1er. caused the arrest of the plaintiff on two occasions, but no 
eonvivtiou intervened ; on one charge, the plaintiff was ac
quitted; on the other, he was discharged upon the payment of 
the costs, but the nature of the charges are not disclosed. Tli 
witness Miller is presently under indictment for theft.

The witness Levine differs entirely in his version from thaï 
of Miller, as to the conversation which took place in the latter 

i part of December, which is the date of the alleged incriminât 
ing admission.

Judging from the demeanour of the witnesses, 1 hesitate to 
attach any importance to their testimony. I had grave doubts 
at the trial as to whether their testimony should he allowed un 
der the issues as joined, and admitted the same, after hésita 
tion. only upon the ground that the plaintiff in cross-examina 
lion had been asked whether he made such statements, and 
denying the same. 1 allowed tin* evidence of Miller and Levin- 
to discredit his testimony.

I agree with the ably presented pretention of the defendant s 
counsel, that in matters of this kind, recourse should he had ti
the English law, and English jurisprudence; hut 1 cannot tin-1 
it greatly differs from the French law. A plaintiff seeking dam 
ages under the English law and jurisprudence, and under the 
French law and jurisprudence, must establish his discharge 
and that the defendant causing his arrest acted without reason 
able and probable cause. In other words, without taking tin- 
ordinary means to ascertain whether the information receix 1 
was such as to induce a prudent man to believe it was trut

In the present case, from the statement of facts already 
made the employee of the defendant acted without taking any 
steps to ascertain whether the suspicions communicated to him 
by the telegram received from the conductor, had any founda
tion in fact. As a matter of fact, I find the suspicions were ah 
solutel.v unfounded, and 1 have no hesitation in holding that 
where a company causes the arrest of an employee without 
reasonable and probable cause, as 1 find was done in this case, 
that there is malice in law sufficient to maintain an action of 
damages.

In laying down this principle, 1 am convinced that 1 do not 
run counter to the English jurisprudence or the jurisprudence 
of the French Courts, and the jurisprudence of our own Courts 
abundantly sustains the proposition : Drxaulnicrs <V 7/i'rd, U.J. 
Q. 15 K.H. 396; Masse v. Tin Dominion Brùlgi Co., R.J.Q. 
S.C\ 367.

Upon the whole, I find that the plaintiff has established all 
the essential elements to entitle him to succeed in his demand.

He was confined to gaol for three days. After being dis
missed by the company-defendant, he was unable to obtain cm-



1 D.L.R.J Canadian Pacific K.W. Co. v. Waller. 51

ploy ment, and, on the 15th of March, started business on -his 
own account as a dealer in second-hand goods, but was unable 
to obtain a license from the city of Montreal, the cause of w hich 
is not clearly established,

The plaint ill' is entitled to .judgment, and I assess his dam 
ages at the sum of $300, for which it will go in his favour.

A. B. Holden, for appellant, contended that in judging 
the actions of appellant it should be borne in mind that it was 

, corporation and must act through its representatives whose 
various actions must be considered together. The trial .Judge 
evidently founded his judgment upon the actions of the con
stable Woods, alone, but this it was submitted, was not proper 
under the circumstances and appellant’s conduct could he 
fairly examined only by considering the actions of the conductor 
and the superintendent to whom he telegraphed and the con 
stable Woods all taken together and when so considered the 
position of the appellant was the only reasonable one. Appel
lant relied on the English authorities in support of the follow 
ing legal propositions, viz., that in an action for malicious pro
secution the plaintiff has to prove, firstly, that he was innocent 
and that his innocence was pronounced by the tribunal before 
which the accusation was made; secondly, that there was a want 
of reasonable and probable cause for the prosecution or. as it 
may he otherwise stated that the circumstances of the case were 
such as to be in the eyes of the Judge, inconsistent with the 
existence of reasonable and probable cause; and lastly, that the 
proceedings of which he complains were initiated in a malicious 
spirit, that is, from an improper motive ami not in furtherance 
of justice: Abrath v. Norik Eastern Bail way Co., 11 Q.B.D. 
440; Cox v. English, Scottish and Australian Haul,' Ltd., |1 905| 
A.C., p. 108, House of Lords. The only possible in
ference of malice cannot be an inference of law (the 
only basis of the judgment now appealed from), but 
must be an inference of fact, so as to shew that the 
complainant actually did not belive the statement to 
be true: Wright v. Greenwood, 1 W.R. 393; Mitchell v. Jenkins, 
3 L.J.K.B. 35; Hicks v. Faulkner, 46 L.T. 127; Brown v. 
Hatches (1891), 2 Q.B. 718; George v. Bad ford, 3 Car. & P. 
4(11. The English law also lays down clearly that to shew that 
the prosecutor was in the wrong, is not enough to make him 
liable in damages, it must appear that he was maliciously so. 
through anger, ill-feeling, or any bad motive or feeling, differ
ing from a sincere desire to put the law into force: Darling v. 
Cooper, 11 Cox C.C. 533; By ne v. Moon, 5 Taunt. 187; Lowe 
v ( Ollum, 13 Cox C.C. 641 : Harris v. National Provincial Bank, 
43 J.P. 390. In the present case as there was no proof at all of 
malice in fact the action must fail.

Reference was also made to the Quebec casus of Hctu v.
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Dixville Butter and Cheese Association, R.J.Q. 16 K.B. 333, con 
firmed by the Supreme Court, 40 S.C.R. 128; Langevin v. Le- 
compte, R.J.Q. 1!) K.B. 198; Orothé v. Saunders, 5 L.N. 213, and 
M.L.R. 3 Q.B. 208; Lajcuncssc v. O'Brien, 5 R L. 242.

(i. C. Papineau-Couture, for respondent, contended that in 
a case of this kind the plaintiff was obliged to prove two things 
only : (1) that he was innocent of the charge laid against him 

-and this innocence is proved by the filing of a certificate of ac
quittal or discharge—and that the production of this certificate 
is absolute proof of plaintiff’s innocence, and that he is not 
obliged to review the evidence offered in the criminal Courts 
as to whether or no he is really innocent; and (2) that the per 
son who laid the charge or caused his arrest acted negligently, 
imprudently, without taking the proper precautions to ascertain 
whether or not a prima facie case existed against him.

Article 1053 of the Civil Code must be the guide in deter 
mining questions of liability arising from false arrest, and 
negligence is the only basis upon which can be founded an ae 
tion in tort or in damages for malicious prosecutions. Besides 
there is practically no difference between the French and the 
Knglish law on this subject : Hctu v. Dixville Butter and Ch< < st 
Association, R.J.Q. Ifi K.B.. remarks of Taschereau, C.J., at p. 
334. If appellant's contention is right then an action of this 
kind could never lie against a corporation as a corporation as 
such can never he guilty of malice in fact. See opinion of Lord 
Bra in well in Abrath v. N.E. By. Co., 11 A.C. 247. This would 
be contrary to our entire jurisprudence. Our Courts have never 
exacted proof of malice in fact but have invariably inferred 
malieç in law from want of reasonable and probable cause ; 
Lachance v. Casault, R.J.Q. 12 K.B. 179 ; (Saul hier v. Chenery, 
R.J.Q. 34 S.C. 133 ; Masse v. Dominion Bridge Co., Court of 
Review. R.J.Q. 38 S.C. 429; Shaw v. McKenzU, C S.C.R. 181. 
French authorities are to the same effect ; 20 Laurent no. 462; 
Sourdat, De la Responsabilité, vol. 1, nos. 655, 657, 663, and 
664 ; Futier-Ilerman Rep. Général, Verbo ‘ ‘Dénonciation Cal
omnieuse” nos. 223-237; Pandectes Françaises Verbo “Respon
sabilité” nos. 544, 545, 556, 562.

Hidden, in reply.

The case was argued before the Court of King’s Bench, com
posed of Arciiamheault, C.J., Laverons, Cross, and Uervais, 
JJ., and judgment on the appeal being reserved for deliberation 
thereon, the unanimous judgment of the Court of King's Bench 
(appeal side) was subsequently delivered by Arciiamheault, 
C.J., as follows ;—

(Translated.)
Arciiamheault, C.J. ;—This is an action in damages for 

false arrest. Respondent had been in the employ of the com



1 D.L.R.] Canadian Pacific K.W. Co. v. Waller. 53

pany-appellant as news agent on the trains moving between 
Ottawa and Montreal for about three years. On November 20, 
1909, about 2 a.m., an Italian on board the train complained to 
the conductor of the loss of his pocket-book containing about 
$120, which he thought had been stolen during his sleep, and 
added that he suspected Waller of the theft. His suspicion was 
based on the fact that he had gone to sleep next to one of his 
countrymen and that on two occasions on awakening they found 
respondent seated opposite to them. Respondent denied the ac
cusation and invited the conductor to search him. The latter 
declined, but sent a telegram to the company’s superintendent 
at Ottawa, informing him of the facts. On the arrival of the 
train at Ottawa, respondent was arrested by a constable in the 
employ of the company and arrested for theft. He remained 
in prison three days. On November 23, he appeared before a 
police magistrate and was acquitted. lie then sued the com
pany in damages for false arrest. The Superior Court main
tained his action, to the amount of $300 and the company com
plains of this judgment.

The reasons given by the Court below arc as follows: “Con
sidering that the constable, in causing the arrest of the plain
tiff acted imprudently and without due care, and had no reason
able or probable cause for his said act.

“Considering that the entire absence of reasonable and pro
bable cause constitutes malice in h. : which entitles the plain
tiff to recover damages.” The company complains of this judg
ment. It maintains that proof of absence of reasonable and 
probable cause is not sufficient and that it can only be held 
liable in case malice is proven against it. It adds that such 
malice only exists when the arrest of a person results from 
circumstances compelling a presumption that the author of the 
arrest did not act solely with the view of obtaining the punish
ment of an infraction of the law.

Were we to apply in this ease the rules of the English law 
1 should not be prepared to say that the appellant was wrong. 
Although the contrary has been stated, I believe that the Eng
lish law differs from the French law on this point. Under the 
French law it is sufficient to prove that the complainant acted 
imprudently, rashly, and without taking the neecssary pre
cautions to prevent the arrest of an innocent person. The Eng
lish law, if I interpret it correctly, goes further; it requires 
proof of malice, that is. to say, the complainant must have acted 
“under some other motive than that of the furtherance of jus
tice.” (Street, p. 331.)

But it is not the English law which governs this case; it is 
our Civil Code.

Years ago the contrary was held, notably in the case of Cope
land v. Leclerc (1886), Ramsay, J., M.L.R., 22 B.R. 365; and in
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the case of Vinsonncault v. Lcbastien (1887), Johnson, J., 31 
Jurist, p. 107. These* decisions were based on tlie reasoning 
that as the English criminal law obtains here this law could 
not be carried into effect if complainants acting in good faith 
could be held responsible in damages for false arrest.

This doctrine has met the same fate as 4 hat which wished to 
decide the question of damages resulting from common fault 
according to the principles of English law.

To-day our jurisprudence is firmly established on one, and 
the other question and everybody now admits that in matters 
of false arrest as in questions of damages resulting from false 
arrest the principles of our civil law must obtain.

The rule of our law is to be found in art. 1053, C.C. ; this 
rule renders every person responsible for the damages caused 
to another person resulting from his fault, whether such fault 
result from his act, imprudence, neglect or want of skill?

This doctrine has always obtained in French law.
Pothier speaks as follows on this point in his Treatise on 

Criminal Procedure, at no. 46:—
La dénonciation est un acte par lequel un particulier donne avis fl 

l’oflicier chargé du ministère publie, d'un crime qui a été commis.
Cette dénonciation engage le dénonciateur aux dommages et in 

téréts envers l'accusé, au cas qu'il se trouvât qu'elle eut été faite 
témérairement ; et il peut même être sujet ft plus grande peine, s'il 
paraissait que la dénonciation eut été évidemment calomnieuse.

The modem French authors lay down the same principles 
1. Sourdat, De la Responsabilité, no. 633, says :—

La dénonciation d'un citoyen, ft l'autorité, comme coupable de 
quelque crime ou délit, est évidemment l'un des faits les plus pré 
judiciables pour celui qui en est l'objet, car elle entache l'honneur 
et peut blesser gravement les intérêts matériels. Si donc elle est re 
connue fausse, celui qui en est l'auteur et qui l'a portée avec légèreté, 
sans examiner de près les imputations qu'il dirigeait, sans s'assurer 
de leur sincérité, celui-là doit une réparation civile.

At no. 664 this author states that an action brought before 
the civil Courts may, like prosecutions before the criminal 
Courts, give rise to damages if the plaintiff was guilty of ucg 
lcct and imprudence and did not properly enquire into the 
true state of facts.

Jurisprudence in France is to the same effect :—
Pandectes Françaises, Vo. Responsabilité, nos. 544, 545, 

556, 562.
544. Poursuites correctionnelles ou criminelles.—D'une façon gén

érale, il est permis ft la personne victime d'un délit, de dénoncr 
ft l'autorité celui quelle croit être le coupable. Encore faut-il. cepen 
«tant, que In plainte soit portée non seulement de bonne foi, mais aussi 
avec circonspection, car elle constitue par elle-même l'un de» faits 
les plu» préjudiciable» pour celui qui en est l'objet, parce qu’elle
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entache l’honneur, et peut léser gravement les intérêts matériels. 11 
est évident qu'une dénonciation faite par méchanceté, et tiens la seule 
intention de nuire, ouvre contre son auteur une action en indemnité; 
il suffit même quelle soit faite témérairement et sans réflexion.

540. Pour que l'auteur d'une plainte ou d'une dénonciation soit 
affranchi de toute responsabilité il raison «lu préjudice matériel ou 
moral qu'il a pu causer, il faut que les faits dénoncés soient exacts, 
ou tout au moins, que le plaignant ou dénonciateur ait agi de bonne 
foi, sans malveillance coupable, et sans imprudence ni légèreté.

550. La plainte portée par la prétendue victime d'un vol. peut don 
lier ouverture, au profit des personnes désignées faussement comme 
coupables, il des dommanges intérêts, s'il est établi que la plainte leur 
a occasionné un préjudice, et qu'elle a été faite avec imprudence et 
légèreté.

502. Jugé que la plainte portée au parquet, et suivie d'une instruc
tion close par une ordonnance de non-lieu, rend son auteur passible 
de dommages intérêts, encore qu'elle n'ait pas été faite avec mauvaise 
foi, si elle a été portée témérairement, et avec une légèreté regrettable.

As has been seen therefore, tin* rule laid down by Pothier 
still obtains ; if the complaint is maliciously or even rashly 
made, there is liability in damages ; and this rule is only an 
application of that laid down in art. 1053, because whether 
there he malice or simply rashness, there is fault. But this 
fault is more serious in the vase of malice than in the case of 
ordinary rashness.

The rule is now expressed in our jurisprudence, and was 
stated in these terms by the trial Judge, by saying that there 
is liability in damages when an arrest is made without reason
able and probable cause. This Court decided this, not long ago 
in the ease of The Lak> of the Woods Milling Co. v. Ralston. 
When a person has been thus arrested without reasonable and 

cause it is evident that the complainant acted, at 
least, imprudently, and negligently, that is to say, he is at fault.

The formulas of the English law have influenced the termin
ology of our jurisprudence in this matter as in many others, 
and it has come to pass in legal parlance that we say that when 
tlivre is absence of reasonable and probable cause there is malice. 
This is the reason why the rule was laid down that liability in 
damages for false arrest exists only when there is malice.

It is evident that used in this sense the word “malice” has 
not the same meaning as that it has in the English law. This 
expression does not mean that the complainant must have been 
actuated by another motive than that of punishing contraven
tions to the law. It simply means “absence of reasonable and 
probable cause” in English legal parlance, or “fault” if we 
wish to use the term of our civil law.

Here we have to deal with indemnifying justice and not 
with primitive justice. The law cannot hesitate between the one 
who commits an error and the one who suffers therefrom. The

7366
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damages caused by an error due to a fault, even if this fault 
consists merely in imprudence, must be compensated.

In the present case the company certainly acted without 
reasonable and probable cause. The sole fact that the person 
robbed stated that he suspected the respondent because he was 
near him, is no justification, especially when it is proven that 
there were many other passengers in the same car.

There is on the record proof of which I must say a word in 
conclusion. Appellant produced two witnesses to establish that 
respondent had declared he had found the money on the floor 
and had hidden it in his chest. This proof is illegal and can 
not affect the case. The trial Judge allowed it only to contra
dict respondent, who had been questioned on this point. But 
he did not take it into account in rendering judgment and we 
are of opinion that he was right in leaving this proof aside.

For these reasons, I am of opinion that the judgment of 
the Court of first instance is well founded and should be con 
firmed.

Appeal dismissed with costs.

Meredith, Macphcrson, Ila</uc and Holden, solicitors for ap 
pellant.

Jacobs, Hall and Couture, solicitors for respondent.

Annotation Annotation—Malicious prosecution (§ II B—17)—Principles of reasonable 
___  and probable cause in English and French law compared.

Malicious As to what constitutes reasonable and probable cause: Hilliard on 
prosecution -ports, p. 430, sue. IS, has laid down the following, now classic, definition:

“Probable cause for instituting prosecution is held to be such a state 
of affairs, known to and influencing the prosecutor, as would lead a 
man of ordinary caution and prudence, acting conscientiously, impar 
tially and reasonably, and without prejudice upon the facts within 
the party's knowledge, to believe or entertain an honest and strong 
suspicion that the accused person is guilty."

Greenleaf on Evidence, vol. 2, No. 454, p. 480, gives the following 
finition:—

“Probable cause for a criminal prosecution is understood to lie su.h 
conduct on the part of the accused ns may induce the Court to infer 
that the prosecution was undertaken from public motives.

“Probable cause has reference to the common standard of hum.in 
judgment and conduct.

“If the defendant cun shew that he had probable cause for his con 
duct, that is, that from such information us would induce a reason
able and prudent man to believe the plaintiff guilty of a crime, to 
institute prosecution, he is not guilty.

“It is not enough to shew that the case appeared sufficient to this 
particular party, but it must lie sufficient to induce a sober, sensible 
and discreet person to act upon it, or must fail as a justification for 
the proceeding upon general grounds. (Idem, vol. 2, p. 483, note.i" 

4If n* Mr. Justice Wiirtele laid it down:—
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Annotation (continual i—Malicious prosecution (§ II B—17)—Principles of 
reasonable and probable cause in English and French law compared.

“To justify the defence of reasonable and probable cause, the cir
cumstances must be such ns would produce in the mind of n cautious 
and prudent man, an honest conviction of the guilt of the party be 
accuses. (Parler v. Langridge, R.J.Q., 1 Q.B., p. 45.)"

Addison on Torts, 7th edition, p. 222. says:—
“In determining whether or not there was a probable cause for the 

arrest the Judge has to a*k himself, whether a reasonable man in 
the position of defendant, and having the knowledge which defendant 
in fact had or could and ought to have had. would have supposed at 
the time of the prosecution that the prisoner was guilty.’*

19 Am. &. Eng. Kncy. 637, says :—
“Though there are many verbal differences in the definition of pro

bable cause in the present connection, there is a substantial agreement 
among the cases that the probable cause for the institution of a 
criminal proceeding is the existence of facts snllicient to induce, in 
the mind of a reasonable man. a belief in the guilt of the accused. 
But in order to exonerate himself from liability the defendant must 
have acted upon all the facts within his knowledge; he cannot justify 
the prosecution by shewing prima facie circumstances of guilt, but 
excluding those within his knowledge, tending to prove innocence."

As Addison on Torts says, 7th ed., p. 225 et seq. :—
“If circumstances of suspicion existed, which might have been 

readily removed by proper enquiry and no enquiry was made there is 
an evidence of want of probable cause."

The same principle is laid down in the American and English En
cyclopaedia of Law. vol. 19, p. 659 : —

“The mere suspicion of a party's guilt does not constitute probable 
cause for the institution of criminal proceedings against him; nor 
has a man the right to put the criminal law in motion against another 
and deprive him of his liberty upon the mere conjecture that lie has 
been guilty of a crime.” ,

The Quebec /air of ma/iriou* prosecution.—In France as in the Pro
vince of Queliee, the laying of a criminal charge, which is unfounded, ren
ders the person who makes said charge liable to the person whom he ac
cuses, in damages and interest, if the complaint was laid lightly, without 
taking the necessary care and precaution, and without verifying in so far 
as possible, whether or not there is a prima facie case against the jierson 
accused. See 20 Laurent. No. 462; R.L. (X.S.). vol, 1. p. 53 et seq., 
where the theory of French doctrine and jurisprudence is expounded. 

Sirey, Code Civil Ann.. 13H2, 1383, C.N., edition 1841 :—
No. 795. L'auteur d'une plainte suivie d'une ordonnance et d'un 

arrêt de non-lieu peut même être condamné il des dommages in 
têrêts, bien que la plainte n'ait pas été faite de mauvaise foi, s’il est 
constaté quelle a été portée témérairement et avec une légèr
eté regrettable.

Fu/ier Herman, Rep. Général. Vo. Dénonciation calomnieuse. Nos. 
223, 224. 225, 226-237, specially No. 226.

Malice, as regards malicious prosecution.—This question does not ap- 
pear to lie quite settled in England even yet, the chief diillculty arising
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from the overlapping jurisdictions of Judge ami jury. No less an auth
ority than Stephens is of opinion that the distinction between malice and 
want of reasonable cause is obsolete. At page 31 of his Malicious Prosecu
tion, he says:—

“The essential ground of this action is that a legal prosecution was 
carried on without a probable cause.

“We sav this is emphatically the essential ground, because every 
other allegation may be implied but this; but this must be siibstan 
tially and expressly proved, and cannot be implied.

“From the want of probable cause, malice may he, anil most com 
monly is implied. The knowledge of the defendant is also implied.

“From the most express malice the want of probable cause cannot be 
implied."

And at page 36, he goes on to say:—
“For reasons which will presently appear. 1 am of opinion that the 

whole of the distinction between malice and want of reasonable cause 
is obsolete, and that it would greatly conduce to a clear understanding 
of the law of malicious prosecution if the supposed necessity of prov 
iug malice were done away with altogether, and the question of reason 
able cause frankly recognised as a question of fact for the jury; as 
I shall argue that it practically has been, at least, since the decision 
of the House of Lords in Abrath v. N. E. R. Co., 11 A.C. 247.”

This question has also lieen touched upon by the Quebec Courts.
(hot he v. Saunders, 5 L.N. 213 (1882), Johnson, J., p. 214.—As to 

malice, if there is no want of probable cause, malice is immaterial; but 
one way or the other the only suggestion on the subject of malice was 
the fact that the bill hail lieen laid before the grand jury without previous 
examination before a magistrate. It is a practice which I do not. approx- 
of. unless there is necessity for it; but the law has provided for that ami 
vested the Crown counsel with the discretion of permitting it as was done 
here; and the plaintilT gives the best reason for it, for he says the de 
fendant had already addressed himself to a magistrate who would not act.

I will only cite two authorities on the general principles in this sort 
of action. In Willans v. Taylor, 6 Bing. 18(1. Ch. J. Tindal said: “The 
facts ought to lx* such as to satisfy any reasonable mind that the accuser 
had no ground for the proceeding but his desire to injure the accused.

Hilliard on Torts, p. 428:—
“Where the plaintiff has lieen acquitted on the charge brought 

against him the acquittal does not raise a presumption of want f 
probable cause."

This judgment was confirmed by the Court of King's Bench, M l 
3 Q.B. 208, Cross, J., p. 212.

The policy of the law should not be too severe towards those who. in 
the public interest, rc-ort to the legal tribunals to have their grievance- 
investigated; when good faith appears on their part and probable caus- 
they should be excused, although their prosecution may fail, and that 
even when the object of it is put to inconvenience and damage. The judg
ment of the Superior Court will therefore be confirmed.

In l.a jeunesse v. O'Brien, 5 R.L., p. 242 (1874), after pointing out that
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the proceedings complained of were unfounded, ns shewn by the evidence 
in those proceedings, Johnson, J., stated the principle to he applied n-> 
follow» (p. 24.1) :—

“The plointilF, however, to succeed must go farther than this. He 
must shew that the plaintiir in the first case not only had no just 
cause but no probable cause $ not only that the step taken was un
founded in itself and could not liear the light of examination and evi 
deuce, but that it wuld not reasonably at the time have appeared to 
lie well founded to the pinintilT In that case. I cannot sav in this 
particular instance that the defendant had nothing whatever to go 
upon in acting as he did. What there was may not have appeared 
sufficient to the Judge who discharged the capias and the seizure and 
may not appear sufficient to me; but I cannot say that acting upon 
professional advice as he is proved to have done and without any 
proof of express malice he is to bo made liable by a merely erroneous 
procedure to the same consequences that would have ensued if lie had 
acted from impure motives and without any apparent cause to him.” 

In the case of Shaw v. McKenzie the majority of the Court of King's 
Bench for the Province of Quebec decided that “an action of damage for 
false imprisonment will not lie unless there he want of probable cause and 
malice combined,” 25 L.C.J. 40. Horion. C.J., ami Cross, J.. dissented. 
The Supreme Court unanimously reversed this judgment, fi Can. S.C.R.
mi.

Taschereau, J., at page 192, said:—
“On the whole. I agree with the Chief Justice of the Court of Queen's 

Bench, and Mr. Justice Cross, who dissented from the majority of the 
Court appealed from, that Shaw's arrest was entirely unjustifiable, 
and that it is clearly established in the present case that the re
spondents had no reasonable or probable cause for issuing the writ 
of capais in question.”

In Ahrath V. Xorth Eastern Up. Co.. 11 A.C. -J47. ami in liroirn V. 
Ilawkes, 11891] 2 Q.B. 718. the Court decided that the complainant had 
acted with reasonable and probable cause, and although the question of 
malice was touched upon it was not essential for the decision of the cases.

The Quebec eases on malice as regards malicious prosecution.—The 
leading Quebec cases on the subject are the following:—

Massé v. Dominion ItrUlgc Co., R.J.Q. .15 S.C. .1(17, Bruneau, J.:—
"Malice is inferred from the absence of reasonable cause and from the 

very nature of the injury.”
In the same case, Dunlop, J., speaking for the Court of Review, R.J.Q. 

38 S.C. 433, said:—
“The sole question to lie decided in the present case is whether the 

siqierintendent of the company-defendant, in laying the information 
for the search warrant and causing it to lie executed, acted without 
reasonable or probable cause."

And the Court held:—
“That an employer, who through his servants, finds a workman in 

a place, at an hour, and under circumstances which lend to suspicion, 
but for which an explanation is otTered on the spot, who refuses to
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verify the same and causes a search warrant to issue and he executed 
at the workman's house, does so without probable cause, and infer 
entinlly through malice, and is liable for the damages thereby caused." 

In Ht'tu v. Dixvillc llut 1er ami Cheese Association, the Supreme Court 
confirmed the judgment of the Court of King’s Bench, R..I.Q. 10 K.B. 
333, and Fitzpatrick, said in regard to the question of reasonable 
and probable cause and malice:—

“Under the English system, in an action for malicious prosecution, 
the plaintiff has the burden throughout of establishing that the cir 
cumstances of the prosecution were such that the Judge can see no 
reasonable nor probable cause for instituting it: Abrath v. North 
Eastaen 'Railway Co., 11 App. Cas. 247; Cox V. English, Scotch amt 
Australian Hank (1905), A.C. 108. at p. 170; and the principles op 
plicable in cases arising in Quebec, will Is» found laid down in article 
1053 of the Code, 'Every person capable of discerning right from 
wrong is responsible for the damage caused by his fault to another, 
whether by positive act. imprudence, neglect or want of skill.' To 
make the party responsible, it is necessary that the damage should 
lie caused by his fault; and to lay an information, when in possession 
of facts sufficient to establish a bonft fide belief of guilt, is not a fault, 
hut the exercise of an undoubted right.

‘‘In Quebec, as in English Courts, it must be alleged and proved that 
there was fault, that is to say, that the prosecutor acted, to use the 
words of the Cour de Cassation: ‘dans le dessein coupable de nuire 
ou, du moins, avec une indiscrétion et une légéreté répréhensibles' 
(Fuzier-Herman, Vo. Dénonciation calomnieuse, No. 231; Sourdat. 
Responsabilité, Vol. 1. No. <133; Recueil Philly, sommaires Mar 
1908, No. 1930) ; ami the plaintiff in his declaration thought it necc- 
sarv to allege, in conformity with this view of the law, the prosecu 
lion was started maliciously to injure him and without reasonable 
and probable cause.

"It is not necessary, however, for the purposes of this case to de 
termine that point; the evidence given is sufficient to prove that the 
party prosecuting entertained a reasonable bonft fide belief based upon 
full conviction founded upon reasonable grounds that the appellant 
was guilty of the offence which had undoubtedly been committed 

In the case of Lachance v. Casaull, R.J.Q. 12 K.B. 179. the Court of 
King's Bench unanimously reversed the decision of the Superior Court and 
granted $200 damages for false arrest on the ground that it hod licen estab
lished that respondent did not act in good faith and with probable can-* 

In Dcaaulnicra v. //in/, R.J.Q. 15 K.B. 390, Dunlop, J., said, pp. 
397 8 :—

"The test for determining liability for damages in such cases as this
is, “Was the information within the knowledge of the party laving
it, such ns would induce a reasonable and prudent man to beliex’e the 
plaintiff guilty of the crime charged.’ "

The last case decided by the Court of King's Bench previous to C./*./>’ 
V. 1 Yallcr, supra, is that of Halston v. The Lake of the Hoods Milling t o 
R.J.Q. 20 K.B. 536. The action was dismissed and Carroll, J., said —
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Annotation (continued) —Malicious prosecution (§ II B—17)—Principles of QUE. 
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"I understand that it is unfortunate for Ralston to have lieen nr ___
rested, although he was innocent, and to find himself now with his Malicious 
action dismissed, but the appearances of his guilt could not have been prosecution 
stronger than they were, and were sufficient to justify the arrest."

But he added:—
“Malice, from the legal point of view, is often inferred from the 

gross negligence of a person, who without informing himself, and sim
ply on suspicion, causes another's arrest."

It is curious to note, in view of the sjiecific holding in the Waller case, 
the opinion of Mr. Justice Cross in this Ralston ease decided two months

"The respondent failed to prove the special matters set up in his 
declaration ns establishing malice. In fact, the prosecution* are not 
shewn to have been malicious, unless it be considered that, as re
gards one of the charges, namely, the charge of having applied a false 
trade description, the appellant hud no reason to suspect that the 
respondent had done anything of the sort at all, and that, that being 
so, the complete absence of reason of suspicion or belief would amount 
to malice. I hardly think that one can go so far as that, and there
fore consider that the judgment should be reversed and the action 
dismissed.

"Our law and English law appear to be the same as regards what a 
plaintiff must prove in order to succeed in such an action as this 
one: Corea V. Pciris, [ 1909] A.C. 549."

Article 1063 of the Quebec Civil Code which is the basis of all actions 
in tort reads as follows:—

“Every person capable of discerning right from wrong is responsible 
for the damage caused by his fault to another, whether by positive 
act, imprudence, neglect or wont of skill."

LINDSEY v. LeSUEUR. ONT.

Onturio High Court. Cartwright, K.C., Master in Chambers. H.C.J.
January 3, 1912. 1912

1. Depositions (8 III—10)—Dihclomvbi of Information and Bklikf. Ian t
The right of examination for discovery extends not only to the 

knowledge and recollection of the adverse party, but also to his in
formation and belief.

[Vanhorn v. Verrai, 3 O.W.N. 337, 439, followed. J

2. Discovery ( fi 1—2)—Literary Property.
In an action to restrain the author of a biography not yet published 

from making use of certain literary material, on the ground that the 
author obtained it from plaintilf by misrepresenting that the views he 
would propound in the book would not be in adverse criticism of the 
subject of the biography ami on the ground that the work had been so 
adverse that it had lieen rejected by the publisher at whose instance it 
was written, the defendant may lie ordered on discovery to deposit in
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ONT. (’ourtall extracts ami copies of material supplied to him l>y the plain
tiir and to answer interrogatories in regard thereto. 

ll.C.d. [See Ross on Discovery, 1912 ed., pages 152, 170.J
1912
----  Motion by the plaintiff for an order requiring the defendant

i.im’hky ntake further production and answer questions which he re 
Li <i ii u. fused to answer upon his examination for discovery.

The order was made.
I. F. lldlmulh, K.C., for plaintiff.
(i. F. Shipley, K.C., for defendant.
The Master: The gist of the action is to restrain the de 

fendant from making use of original papers and other materials 
furnished to him by the plaintiff and his late father, to enable 
the defendant to write a life of the late William Lyon Mackenzie 
to form one of a series published by Morang & Co., and intituled 
“The Makers of Canada.”

The plaintiff, by the statement of claim, alleges that suck 
materials were furnished only on the assurance of the defend 
ant that lie was “in sympathy with the character he was to 
depict as one of ‘The Makers of Canada,’ but that he concealed 
from the plaintiff the fact that he had previously been instru 
mental in having Morang & Co. reject a life of Mr. Mackenzie, 
written by another author for ‘The Makers of Canada,’ as 
being too favourable.”

The statement of defence asserts that the defendant was 
given permission to make such use of the material as he might 
deem proper, without any limitations, restrictions, or terms 
whatever.

The plaintiff rests his casi- on the foregoing alleged represen 
tations of the defendant and on the facts set out in the statement 
of claim, and particularly on the alleged concealment of his 
having induced Morang & Co. to reject the previous life of 
William Lyon Mackenzie as being too favourable.

Everything, therefore, that is relevant to these allegations 
of the plaintiff and tends to prove their truth must be disclosed 
by the defendant, as well by production of documents as by 
answering questions. The production will also shew whether, 
to use the technical term, any of the material was garbled, so 
as to shew the defendant’s animus.

As has lately been pointed out, discovery extends not only 
to the knowledge and recollection of the adverse party but also 
to his information ami belief. See Vanhorn v. Verrai, 3 O W N 
337, 430. Counsel seem too often to forget not only this rule, but 
also that the chief object of examination for discovery is to obtain 
all possible admissions from the party examined so as to limit is 
far as possible the points on which evidence must he given at the 
trial.

Here the defendant is alleged to have obtained access to the
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materials in possession of the plaintiff and his father, on the 0NT 
understanding that lie would write a life of the plaintiff’s u.t\.i. 
maternal grandfather which would justify his being given a mu 
place among “The Makers of Canada;’’ hut that, instead of 
doing so, he produced a work of such an opposite character that IIN',SI' 
the Morang Co. refused to publish it a fact which has been the i.eSuki it. 
subject of a long course of litigation between them and the de- ----*, . , C irlwnglit,tendant. m.«\

As the plaintiff asks a return of all extracts and copies, they 
should all (if required) be deposited in Court, and should 
certainly be produced on the further examination of the defend
ant, which should be at his own expense. The costs of this 
motion will be to the plaintiff in the cause in any event.

Ortlrr math' for furllur fliscovcry.

FULTON v. DAUPHINEE. N.S
" me Court of Xora Scotia, Sir ('Italics Totcmhenii. ('■!.. (ira ham, E.J., 

ami Hassell, ami l.aurcnce, JJ. January 13 11112

Wiu.s ($ III A—75)—Legacy in Trust for Widow with Power to Hi r 
to line aw ri'ux Capital—Proof ok Demand.

Where a will provided that certain lmnk stocks anil hank deposits 
should Ik- held hv the executors in trust f »r the widow of testator with 
power, if she should request it. to transfer same to her absolutely for 
her own use, a written request i< not essential, and the widow's election 
or request may 1«* shewn by proof of the transfer to her of the shares 
mil hank deposits.

| See also Theolmld on Wills, 7th eil., page 460/.]
' Wu.1.8 (§ 111 0 2—120)—Power of Disposai, nv Cestui Que Trust— 

Exi.arui.nu Benefits or Estate Vkktinu.
Where a bequest of moneys and shares was made to the executors in 

trust for the widow of the testator, with a power containing the words 
“notwithstanding anything hereinbefore contained" to withdraw the 
moneys and shares and transfer to her absolutely for her own use, 
the transfer made under such direction has the elTect of vesting the 
property in the widow ns upon an absolute gift and lier right thereto is 
not limited to such part of it as she may actually use, or give away.

1»12 

Jan. 13.

This whs a stated case submitted to the Court to determine 
the construction of the 4th and 6th clauses of the last will and 
testament of Samuel Shat ford, deceased.

The testator devised all his real and personal estate to his 
executors (his wife Sarah Jane Shatford and his brother Henry 
A Shatford) in trust for the use and purposes mentioned. After 
providing for the payment of his debts and funeral expenses and 
certain specific legacies the testator continued: “4th. To permit 
my said wife, Sarah Jane, to use and occupy or rent and enjoy 
the proceeds of the house and barn and shop and premises on 
Be-vli street, with the stock-in-trade and furniture connected
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with said shop and house, to use and enjoy the same during tin- 
term of her natural life. Also to pay towards her support and 
maintenance the interest or income yearly from all stock held 
by me in the Halifax Banking Company at the time of my «le 
cease, and also the interest on any moneys held by me in said 
bank on deposit receipt or otherwise, together with the income 
from any moneys in the Dominion Savings Bank, with power 
however to my said executors to change and alter said invest 
ments by withdrawing said principal sums and re investing them 
from time to time, if they are of opinion that it can be done t< 
advantage and with safety to my estate, so as to produce a larger 
income or yearly interest for my said wife, and, if my said wife 
should request it. to withdraw and transfer to her absolutely for 
her own use. notwithstanding anything hereinbefore contained, 
all stock lu-ld by me in sai«l Halifax Banking Company at tie 
time of my decease, and all moneys held by me in said bank on 
deposit receipt or otherwise and any moneys in said Dominion 
Savings Bank to be disposed of by her as she may sen fit.

“Uth. On the death of my wife tin1 principal sums reserved f 
produce an income for her as aforesaid, and the house, hit ami 
premises on Beech street to be conveyed to my said daughter” 
(the residuary legatee) “absolutely to her sole and separate us. 
free from the control, debt and obligations of any husband she 
may marry, etc.”

The executors settled the estate and passed their accounts in 
the Probate Court in 1H92, and transferred and paid over I 
the widow for her own use the bank stock and the moneys on d< 
posit. The bank stock was sold for the sum of $4.370.75 and 
with a portion of the proceeds debenture stock of the city of Kali 
fax of the par value of $3.000 was purchased. Just previous t«> 
her death the widow lmd possession of this debenture stock and 
cash in the savings bank to the amount of $1,140.44 which was 
claimed by plaintiff, a daughter of testator by a former mar 
riage, as heir of her father under his will.

The sob- question was whether defendants, the administrators 
of the widow, were liable to account to plaintiff for the shares in 
the Halifax Banking Company and for the two sums of mom v 
on deposit to the credit of testator at the time of his death, or 
for any part thereof, or for the proceeds thereof or for seeurifii-s 
in which the same had been reinvested.

The matter was heard before Dhysdale, J. (who after stat
ing the facts) gave judgment as follows:

Dryrdaïæ, J.: I think the whole question turns upon the 
testator*s intention as disclosed in the latter part of clause 4.

The testator started with an intention to set aside a principal 
fund to provide an income for his wife, but plainly ended with 
a direction that, at his wife’s option, she should have the power, 
on request, to take over such moneys absolutely for her own use
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I think if we could find in the case a request or election by the 
wife to the trustees to have withdrawn, transferred and paid 
over to her the said hank stock and moneys for her own absolute 
use. it would he the plain duty of the trustees to obey such elec
tion and request, and that such stock and moneys would from 
thenceforth be clearly the absolute property of the widow accord
ing to testator’s intention as so expressed in the clause. It is 
argued, however, that there is no evidence of.such an election 
and request; it is true 1 do not find in the ease a formal writing 
electing to take the principal funds in question, but evidence is 
here of the acts of the parties shewing an ehndion and intention, 
to my mind, quite as strong as a formal letter, request, or de
mand. Before passing their accounts the executors joined in 
an absolute transfer of the said hank stock to the widow, and 
withdrew and paid over to lier the said moneys in said hanks, 
and this, it seems to me, is conclusive of the intention of the 
widow to elect and take over the latter part of said clause 4. 
Her request was all that was required to have the stock and 
funds transferred to her absolutely for her own use, and I feel 
hound to infer such request where I find her co-trustee joining 
with her in such transfer.

Of course, if she. the widow, elected and took the principal 
fund absolutely under clause 4. there would be no principal fund 
reserved, at least so far as those moneys were concerned, for 
the operation of clause 6.

It was argued for plaintiff that clause 4 only enabled the 
widow to withdraw the principal moneys mentioned in said 
clause should she require the same, but 1 cannot so construe it. 
I think the intention is very clear and plain that if the widow 
merely requested it she was entitled absolutely to the fund for 
lier own use. She may not have spent it all ; no doubt she did 
not ; if she did she hud a right to, I think: but if the investments 
left by her as part of her estate come from such moneys trans
ferred to her. I think, once she took and handled them as her 
own. by way of investment or otherwise, this was a disposal of 
the moneys within the contemplation of the clause. In my view, 
once the widow elected to have the stock and funds transferred 
to her absolutely for her own use, to be disposed of by her as 
sin- might see fit. the property became absolutely hers on the re
quest and transfer, and spending it or giving it away does not 
control the vesting. One must in all eases get at the intention 
of the testator from the words of the will, and it seems to me 
this testator has shewn a clear intention to let his wife have 
these funds absolutely as her own if she should request it. That 
she did request it is, I think, clear from the acts of the execu
tors. and in my opinion the plaintiff’s action fails and must he 
dismissed with costs.

voi.. i. D.I..H.
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Iht 1H, 1911.
A. A. MtuKay, K.O., for appellant. This is in tin- nature

Dauphin kü.

of a power and reipiires some formal election. Jarman on Wills. 
789. Assuming that the widow made an election she only took 
a life estate under the will. In rr Hagshaw's Trusts, 46 L.J. Ch

Argumviii. 567; Sherratt v. Hi nth y, 2 M. & K. 149 ; In n Hounder, 56 L.J.
( h. 113; Const able \. Hull, 3 DeO. & S. 411 : He. Sheldon ans! 
Kemble, 53 L.T. 527; In re Sanford. |190l| 1 Ch. 939; In n 
Stringer's Estate, 6 Ch. 1 >. 1; In n W'ileiwi, | 18981 1 Ch. I). 
95; Theobald on Wills. 497 (a), 513; dm n v. Carley, 20 Ur. Ch. 
234: In re Thompson, 14 Ch. 1). 263 H radie y v. IV# steal t, 13 
Ves. 450; Scott v. Joseelyn, 20 Beav. 174 ; In rt Hedratte, 27 
Heav. 583; In n MeVîcar,2ô I.L.IL 307 ; drosrenor v. Wall ins, 
L.K. t» C.P. 5(H).

II. Mellish, K.C.. for respondent: There is no inconsistency 
If only part of the property owned by the testator is disposed 
of in a will it is no evidence that the testator did not own tie 
remainder : In n Edwards (1906). 1 Ch. 574.

Mae Kay, replied.

Sir Ciiaki.ks Townkhbnd, C.J.: 1 do not see that
1 can usefully add anything to the decision of Drys- 
dalc, J-, in regard to the construction of this will. 1 
entirely concur in all lie has said, and in the reasons for his judg 
ment. 1 think it is too clear for argument. Testator first pro
vides “also to pay to her towards her support and ma internum- 
tin* interest or income yearly from all stocks held by me in the 
Halifax Banking Co. at the time of my decease, and also the in
terest on any moneys held by me in said hank on deposit or 
otherwise together with the income from any moneys in Dominion 
Savings Bank." And then adds. “And if my said wife should 
request it. to withdraw and transfer to her absolutely for her 
own use. notwithstanding anything hereinbefore contained, all 
stock held by me in said Halifax Banking Company at the tine 
of my decease and all moneys held by me in said hank on de 
posit receipt or otherwise, and any moneys in said Dominion Sa\ 
ings Bank to Is* disposed of as she may see lit. ”

There is nothing in clause 6, nor in any other part of the 
will in conflict with this power which was duly exercised by tin* 
trustees. No written request was required to enable the trustees 
to exercise the power, and their intention and her request or 
wish is clearly shewn by her action and the action of her co- 
executor.

This appeal must lie dismissed with costs.

Graham, E.J.:—The late Samuel Shat ford by his will which 
was admitted to probate the 10th June. 1891, made the following
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trust provisions after devising the estate to the executors, his 
wife and his brother Henry, namely. (The learned Judge here 
referred to clauses four and six of tin- will, already set out in 
full.)

At the time of the probate these shares and deposits of money

••(„). !I5 shares of tin- par value of $25 each in the capital 
stock «if the Halifax Banking Company.

“(/>' *4so cash «in deposit in sai«l Halifax Banking Com-

“(<$) $379.17 on «b-posit in the Dominion Savings Bank.”
On the 6th October. 1891, the 95 shares were transferred in 

the bank books to tin- name of Sarah Jane Khatford. and both 
deposits were delivereil to her.

Subsi-«|uently. on tin- consolidation of tin- two banks she ob
tained 44 shares of the Canadian Bank of Comnn-ree for those in 
the Halifax Banking Company, and on the 27th January, 1910, 
sold these shares for $4,270.70 and on the 20th Fi-brtiary slu* 
Imught city «1eb«-ntures worth $2,000 with tin- proceeds.

At tin- time of her death sin- had in her possession these city 
debentures ami a savings bank IkmiI< of the Dominion with 
$1,140.44 to her credit.

On the 20th December, 1892, tin- executors passed their ac
counts in tin- Court of Probate under thi-ir hands ami in these 
accounts these items appear as credit*:—

95 shares Halifax Banking Co.’s stock. 1.12 to
$2,128.00

.51.00
widow....................................

Baiil interest on ditto to widow
To «leposit Halifax Banking Co. to widow... 480.00
Paid widow money withdrawn Dominion Sav

ings Bank....................
And, at the close,
By balance for distribution

279.17

688.90
The plaintiff who is the daughter of the testator by a former 

wife claims the proceeds of the shares and the amount of the de
posit upon two grounds:—•

First, that by the true construction of the will the widow 
took but a life interest in the shares ami deposits anil, second, 
that thi-re was no request by the widow for the execution of the 
trust in her favour; or. if there was, it was only in respect to 
the amount which is not forthcoming, i.c., which sin- presumably 
has spent.

For th«- first position a class of cases is cited represented hy 
Constable v. Hull, 2 l)e(i. & Sm. 411. They have to do with re
pugnant provisions in a will, as where tln-re is an apparently 
absolute gift of property to a donee and in a later clause there 
is a disposition of it at the death of the first donee: the effect of
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in 1that is to cut down the first provision to n life interest. 
Jarman on Wills, p. 566, it is said :—

“If a testator in one part of his will gives to a person an 
estate of inheritance in lands or an absolute interest in person
alty and in subsequent passages unequivocally shews that he 
means the devisee or legatee to take a life estate only, the prior 
gift is restricted accordingly. It must he borne in mind, how
ever. that the rule only applies where the later gift shews with 
reasonable certainty that the testator did not mean the prior gift 
to take effect according to its terms. The simplest example of 
the general rule is where a gift apparently absolute is cut down 
to a life estate by a subsequent direction that on A.’s death the 
property is to go to 11. There are numerous authorities to this 
effect. Rut the subsequent direction must be unambiguous. Z«‘. 
Jonc» (18118 .in, i:;s ”

Here there is very little repugnancy, if any. The gift over is 
consistent with the contingency of a default on the part of the 
widow to call for the execution of the trust in her favour. The 
testator was providing for a maintenance for his widow. He 
provided for that by giving her the interest upon a fund which 
lie indicated for her life, but in case it would be insufficient In- 
provided that the capital itself should be transferred to her at 
her request, but in case sin- did not exercise the power thus given 
to her that can be read between the lines there was the gift over 
of the capital to the daughter contained in the 6th clause.

The words “notwithstanding anything hereinbefore con 
tained” shew the testator intended to enlarge the life interest to 
an absolute gift of the capital at her request.

Then as to whether or not she made the request and whet In r 
the proceeds eame into her possession as a result of the execution 
of the trust or in some other way. I think the inferences are all 
in favour of the defendants.

The trustees, Henry and she, are both dead. But the trails 
fers and payments over to her are writings ami facts and the 
entries in the probate accounts are most cogent. The only leg 
timatc way in which this could have happened was in the earn 
ing out of the trust. The only evidence the other way is the nil 
mission relied upon in her will, made shortly before her death, in 
which she makes no provision disposing of the city debentures, 
which lends itself to the contention that she had not made the 
request. But she docs refer to the savings bank deposit and she 
had mixed her own deposits there with the proceeds of the de
posits she took over from the estate.

It is not a certainty at all. This property may have been 
overlooked by the draftsman of her will.

The transfer of the whole fund from the estate to her looks 
very much as if she intended an appropriation of the whole for
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herself under the power in the will. There are no words re
st riel ini; the amount she might appropriate, or purporting to 
he a gift over to the daughter of any amount remaining unap
propriated by her. And what remains appears to have been ap
propriated under the provision as much as that part which she 
lias spent or is not forthcoming.

1 do not agree with the contention that the transfers and the 
- accounts only indicate an intention to relieve Henry of 

the trust and that the widow continued as a trustee in respect 
to these shares and deposits. That could not legally he done and 
there is no presumption in favour of that having been done. It 
cannot he contended that this withdrawal and change was never 
done under the provision giving the trustees power to re-in vest. 
The accounts are against that view. The evidence points to the 
exercise of the trust by the trustees under the terms of the will 
in favour of the wife in compliance with her request.

1 think the appeal should he dismissed and with costs.

N.S.

R. C.
1012

Davimiinkk.

< I ml.mu. K..I.

LarBENCH, J., was not present on account of illness and ex
pressed no opinion.

„ 1 ppi ni (lismis sell.

FERGUSON v. EYRE

divisional Com I (fini.). Boyd, G\, l.atchford mnl Middleton, JJ.
Jan navy 1012.

1 Aci’kai. (8 VII I (1—375)—4>Bi)KR Strikimi in t li in Noth k —Amimi- 
mi-vr uk tlr.xKKAi. Hm.km ok Vomit Pkmumi Am \i..

Although an order upon mi interlocutory application to strike out 
the jury notice may have been improperly made under the general 
rule* of Court in force at tlie time it w.i* made, the Divisional Court 
hearing an appeal therefrom may make the *uh*tantivc order which 
hv the new Rule* of Court pa**ed. (Holding the appeal, the Court ap 
(H-aled from i* authorised to make.

|Bank of Toronto v. Keystone Fire Ins. Co.. IS P.R. (Out.) 113, fol- 
lowed; and see Canadian Ten Year Digest, 1943, 1040, 1948.]

An appeal by the defendant front an order of Meredith, 
C.J.C.V., striking out the defendant's jury notice.

Harcourt Ferguson, for the defendant.
II. McKag, K.C.. for the plaintiff.

The judgment of the Court was delivered by Middleton, 
•1. :—III this case we are hound by the decision in Hank of Tor
onto v. Keystone Fire Insurance Co., IS l\R. 11d. The Chief 
Justice of the Common Pleas was not “the Judge presiding at 
the trial,” within sec. 110 of the Ontario Judicature Act, and he 
had no jurisdiction to strike out the jury notice.

ONT.

D. c. 
1912

B5A
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Under the Rule passed on the 23rd December last,* since 
this ease was argued, the jury notice would, upon application, 
be struck out, because the ease is clearly one “which ought, not 
to be tried with a jury.” We can see no good purpose to be 
served by putting the parties to the expense of a motion under 
this Rule; so, while we allow the appeal, we make a substantive 
order striking out the jury notice, and directing that the action 
be transferred to the non-jury list.

Costs throughout in the cause.

•1.122—lli Wla-re ait application 1* untile In a Judge in Chantls-r* 
tinder hectimi llo of the Ontario Judicature Act. and it appear* to liin 
that tin- action i* one which ought to In- tried without u jury, lie hIuiII 
direct that the issue* shall he tried and the damage* assessed without a 
jury; and. in ca*e the action ha* liecn entered for trial, shall direct the 
action to In- transferred to the non jury list.

(2) The refusal of such an order hy the Judge in Chambers shall n<>t 
interfere with the right of the Judge presiding at the trial to try the 
action without a jury, nor shall an order made in Chamber* striking out 
,i jury iioiits- interfere with the right of the Judge presiding at the 
trial to direct a trial by jury.

1.1) The Judge presiding at a jury sittings or a non-jury sittings in 
Toronto may. in hi* discretion, strike out the jury notice and transfer t!<• 
action for trial to a non-jury sittings; ami this power may Ik- exercis'd 
notwithstanding that tlie ease i* not on the peremptory list before the 
raid Judge.

WALLACE v. SMART.

Manitoba King's Bruch. Trial brfoir Mother*. VJ.K.H. January H, 1912.

1. hXM’VTloN I 8 II—I»)— SvmJ'MKNTABY PmX’fcKDt.XOH—CBKDITOB's A.

TlllX TO RKAC II KivVITY VxitIHVUWKII ON I.AXH RKITMDN.
Where a eonvevanee absolute in form is held merely a* a mort gag 

security. the equity of redemption max Is- sold under execution upon 
a judgment against the person entitled to the equity, although the 
right of redemption is not diselosed ii|miii the documents of title or 
upon the registry record*.

I Mvt'abr v. Thompson, ti (Irani 175. atnl Fitzgibbon v. Duggan. II 
tirant 1HH. distinguished. See also Annotation to this casc.l

2. Tbvnth i 8 I I)—21)—Abwii.i i>; Dkkii in Kmrr a Mobthaok Rit.m*
ok KoRM'umt»; axu Nai.k.

A pnxxcr nf *ale will not Ik* implied where a mortgagee holds In a 
deed alisolute in form; the mortgagee'* remedy i* hy foreclosure •>> 
judicial process where there i* no express trust for sale of the land-

| uhiml v. VrXeil, 32 Can. S.C.R. 23. distinguished.]
3. Vk.mhib axu Pi at iiAMKK <8 111—381 — Nirrio: ok Apvk.ksi i i.aim Bki-ihi

l ilMI'I KrtOX OK 1*1 HI hank.
A ptirehaaer of land is ImmiihI by notits* of an adverse claim at any 

time Is-fore lie ha* completed lii* ptiu-luisc by actual payment, and. 
if part payment only lias been made, bis right to hold a* a bona tide 
purchaser without notice will he limited to payment* made before 
notice of the adverse claim.
|Ro*e v. Peterkin, 13 Can. S.C.R. 677. applied; ami sec Oodefroi <*n 

Trusts. 2nd ed. 694.]
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4. Mortuack (9 VIC—80)—Fork<lom ki mt Salk <m»kr Skcond Mom 
uAiiK—Wiikn Firsi Mohtuaukk a Party.

A mortgagee under a neroml mortgage vannot claim a judicial null* 
uf tIk* of lin- flr«t mortgagee without the latter’»* content. hut
lie may sell the wiuity of the mortgagor subject to the prior mortgage 
without making the lirst mortgagee a part}.

Paktikk t II A 8—10.->|—(kkimtok'n Action—IIkauii no Kqi'ITY imm ii 
Alisol.ll K (O.WKYANCK I NTKM'MI AS MoK'lliAi.l .

Where a mortgagee Imbl- by a conveyance absolute in form, but 
which is in oll'cct a mortgage only, lie may Is- made a co defendant 
in a creditor's action for a -ale in aid of execution against the owner of 
the equity without any idler by the plaintiff to redeem : and the plain 
tiff may upon, his debtor’s interest Is-ing ascertained, elect either to 
redeem or to sell subject to the mortgagee's claim.

|Moore v. Ilnbaoii, 14 tirant 70S. followed; and see Bell and Dunn 
on Mortgages. 22f>.]

Trial of tin notion brought by n judgment creditor to have 
declared what the extent of his debtor's interest or equity was 
in hinds held in the name of another defendant and to declare 
that the title of the latter was as mortgagee only, and for a 
judicial sale of the judgment debtor’s interest in aid of execu
tion. .lodgment was given for the plaintiff.

Messrs. ,/. K. O’Connor and li. Jacob, for plaintiff.
Messrs. R. C. Parker and A. II. S. Murray, for defendants»

Math HRs, C.J.K.B. : This is an action by the plaintiff to sell 
the interest of the defendant Smart in lot 230, part of 79 St. 
.lames. Plan 49. under a registered judgment recovered by the 
plaintiff against him. The land at the commencement of the 
action stood in the name of the defendant 11 inch, subject to a 
mortgage, but during its pendency was transferred to and cer 
tirteate of title issued to the defendant Bonter, subject to the 
same mortgage and also subject to the lis pendens which the 
plaintiff had registered. The plaintiff’s certificate of judgment 
was registered on the 28th February. 1911. On the 13th May, 
1911. the defendant Bonter agreed to purchase the lot in ques
tion from Hindi for $9.800. and on that day paid a deposit of 
$05. On the 15th May. 1911. two days later, this action was 
commenced and a lis pendens registered, and before anything 
else was done by the defendant Bonter towards the completion of 
the purchase lie had full knowledge of the action as it was then 
constituted.

The plaintiff alleges that Hindi is a mortgagee without power 
of sale, and that Bonter lnmglit with notice of the plaintiff's 
rights. He asks for a declaration that his judgment forms a 
lien and charge upon the interest of the defendant Smart in 
the land, and for a direction that the same be sold to satisfy his 
claim, or in the alternative, that he may be permitted to redeem 
the land. The defendant Hindi admits that he was the regis
tered owner at the eorrmcncemeut of the action, hut denied that

MAN.

K.B.
1012
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the defendant Smart is entitled to any estate or interest therein 
The defendant Bouter elaims to have been an innocent purchasei 
for value without notice.

It was not seriously disputed at the trial that although tin 
defendant Hindi held the land by a title absolute in form, yet In- 
held merely as a security for the price of certain lumber and 
building materials which he had supplied to Smart, and I find 
as a fact that Hindi held the land as security only, or. in other 
words, that he was but a mortgagee.

Neither was it disputed that before the defendant Bon ter 
had done anything more than the payment of $55 as a deposit on 
the purchase price, he had full notice of the plaintiff's claim 
that Smart had an interest in the lands in question, and h> 
completed the purchase, reserving $1,000 to cover the plaintiff > 
claim.

The defendant Smart had entered into a contract with tin- 
defendant IIinch and also a contract with one Russell for the 
erection of a dwelling house for each of them, lie was unabli- 
to procure the lumber and building materials requisite upon his 
own credit, and he applied to the defendant 11 inch, who. a I 
though not a lumber dealer, agreed to sell them to him. and 
11 inch purchased the materials from a regular dealer at wlmh 
sale prices and resold to Smart at the regular retail prices, then 
by making a considerable profit. It was claimed by the plaintiff 
at the trial that Smart did not purchase the lumber from Hindi, 
but that Hindi merely guaranteed Smart’s account to the regular 
dealer, and that consequently 11 inch must account to Smart for 
the discount which he obtained. The agreement in writing 
entered into between Hindi and Smart puts it beyond doubt that 
the arrangement was that Hindi should sell the lumber and 
building materials to Smart, and 1 find that the transaction 
took that form, and that Smart is not entitled to be credited 
with the profit which Hindi made on the purchase and sale of 
the building materials.

In order to secure 11 inch. Smart assigned the contract for 
the construction of the Russdl house, and all interest wliidi 
Smart had in the said lot 250 (to quote from the agreement) “as 
security for any sums for which the contractor (Smart ) may 
become indebted to” IIinch.

At the trial it was first contended by counsel for the defend 
ant Hindi that where a party holds as mortgagee by a title 
absolute in form, the equity of redemption is not saleable under 
a judgment, and McCain v. Thompson, fi Or. 175, and F<>: 
(lihbon v. Du g pan, 11 Hr. 188, were cited. These cases, however, 
turned entirely upon the fact that the Ontario statute for the 
sale of equities of redemption did not extend to such a case, but 
only to cases where the equity of redemption appeared on the 
face of the mortgage.
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By the Judgments Act. HI R.S.AI. 1002. the expression 
“land’’ is interpreted to cover all interests whether legal or 
equitable and is quite wide enough to include such an interest 
as the defendant Smart had in this land.

It was also eontended that llineh had the powers of sale 
conferred by the Short Forms of Indenture Act; hut it is 
quite clear that, as the instrument creating the security does not 
purport to he made pursuant to that Act. llineh is not entitled 
to invoke its provisions.

The position of llineh seems to he that he was a mortgagee 
without a power of sale. None of the writings gave him a 
power to sell. An attempt was made to prove an oral power of 
sale, but even if such a power could he conferred by word of 
mouth, a point on which I express no opinion. I cannot hold that 
Smart ever gave llineh authority to sell without his consent.

It has been held that a power of sale will not he implied 
where a mortgagee holds by a deed absolute in form : /'# arson v. 
Hinson, 28 Boav. .">1)8; Bell & Dunn on Mortgages Hi!). But 
even if llineh had a power of sale he could not exercise it before 
default by the mortgagor. As no time was fixed for payment 
of the mortgage moneys Smart would not he in default until he 
had failed to comply with a demand for payment, and no de
mand was made.

It follows that llineh had no power to sell even with notice 
to Smart and the plaintiff, hut it is not contended that notice of 
the exercise of the pretended power of sale was given. IIinch's 
right was to foreclosure: Fisher on Mortgages, par. 1001, 1004; 
.hums v. Janus, L.R. Hi Kq. 1 .111; Backhonsi v. Charlton, 8 0.1). 
444.

This is not like the ease of Olaml v. .1/c.Vm'Z, .42 S.O.R. 24. 
relied upon by 11 inch’s counsel. In that ease the holder of the 
title, absolute in form. In-ld it under an express trust for sale 
and it was held that he had a right to sell without notice. Here 
there was no trust for sale express or implied, hut llineh held 
merely as a mortgagee without power of sale.

I hold, therefore, that as against the defendant 11 inch the 
interest which the plaintiff had acquired by the registration of 
his certificate of judgment has not been affected by the at
tempted sale.

At the time the defendant Bouter paid his deposit of $50 
lie had no notice of the plaintiff's claim, hut he acquired notice 
immediately afterwards. It is said that at that time the state
ment of claim merely alleged that llineh held the lands in trust 
for Smart, and that the claim that he held as a mortgagee was 
not put forward until after Bouter had completed the sale. I 
do not think it makes any difference so long as Bouter had 
notice that the plaintiff claimed some interest in the land that 
was saleable under his registered certificate of judgment. For
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example, it 1ms been held that notice that a party had a judg 
ment or a warrant of attorney affecting an estate hound tin- 
purchaser, though in fact it turned out that the claimant had a 
mortgage: Dart. Vendor and Purchaser. 876. 889.

The fact that Douter is a purchaser from a mortgagee who 
held by deed absolute in form protects him only if he had no 
notice: Mom v. Pthrkiu, LI S.C'.R. 677. 27 f-yc. 1033. If a pm 
chaser lias notice before lie lias completed his purchase h\ 
actual payment, he is affected. Although the conveyance has 
been made, if payment lias not. he must bob! bis hand: and it 
part payment lias been made, he is an innocent purchaser onl> 
to the extent that payment has been made: 35 Cyc. 346. 347. 23 
A. & E. Kiicye. 520; Smith's Equity, 354: Tourvilh v. Xash. ; 
P. Williams 307; Dart on Vendor and Purchaser. 836. II 
claims the benefit of section 91 of the Real Property Act. but as 
the certificate id" title under which lie holds is expressly made 
subject to the plaintiff’s lis pendens, that section cannot aid him

In my opinion, therefore, the defendant Bouter, except as to 
the sum of #55. is in no better position than the defendant 
Hindi.

It is. however, contended that an encumbrancer cannot force 
a sale upon a prior mortgagee, and that the only right of the 
sub-encumbrancer is to redeem. As a general rule, a sub-mort 
gagee cannot make a prior mortgagi >• i party without offering to 
redeem him: Ihu/i rs v. Lewis, 12 Or. 2f>7: McPoUffall v. 
hell, 6 K.C.R. ."><12. And it may. I think. In» taken as settled that 
a sale of the interest of a prior mortgagee will not lie decreed at 
the instance of a sub-mortgagee without his consent. Hut that 
only applies to a case where the plaintiff seeks to sell, not only 
his own interest, but also the interest of the prior mortgagee and 
force the prior mortgagee in this way to realize his claim. It 
has no reference to a ease where the sulmeqiient encumbrancer 
only seeks to sell the interest of the mortgagor subject to tli 
rights of the prior mortgagee. That can always Is- done, and a 
judgment creditor, having a registered judgment, has always 
had the right to bring an action to sell the equity of redemption 
held by bis judgment debtor without making the mortgagi- a 
party. And where a prior mortgagee holds by a title absolute 
in form, lie may lie made a party defendant without an offer to 
redeem: îlollilested & La 11 gtoil. 325; Dell & Dunn on Mortgages. 
225; Moore V. It oh son, 14 Hr. 703. In such a case the second 
mortgagee has the option of redeeming or foreclosing or sidling 
subject to the prior mortgagee, per Spragge. V.-(\. at 7<M In 
this case the plaintiff elects to sell, and lie is entitled to that 
relief.

There will lie a declaration that the plaintiff's judgment 
formed a charge upon the interest of the defendant Smart in 
the lands in question and for an order directing the sale of that
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interest, or the plaintiff may. at his option, redeem. In order to 
ascertain xvliat that interest is. there will he a reference to the 
Master to take the accounts as between Smart and Hindi.

The defendant Bouter is entitled to a lien to the extent of 
tin- deposit paid at the time of the sale, and interest thereon, 
to he paid out of the proceeds of the sale in priority to the 
plaintiff's claim.

The proper disposition of the costs involves some difficulty. 
Ordinarily a mortgagee is entitled to the costs incurred by him 
for the protection, realization or redemption of his security. 
But wrongful resistance of a right to redeem will justify with
holding all or a portion of the costs of suit : Win It rs v. Me 
KiMx/ri/, 14 Man. R. at ffOH. and costs may he given against him 
to the extent that they have been increased by his improper con
duct : Fisher on Mortgages, par. 1872. The defendant Hindi 
denied that Smart had any interest in tin- land and claimed him
self to In- the absolute owner. He had no reasonable ground 
for raising an issue of this kind, and to the extent that tin- costs 
have been increased by Hindi’s denial of Smart’s interest he 
must he charged. The plaintiff had a right to take action for 
the sale of Smart's interest and to make Hindi a party as 
before pointed out. not because he is entitled to any relief 
against him. but because of the form of Hindi’s security.

As the proceedings are entirely for the plaintiff’s benefit 
and can he of no advantage to Hindi, the latter should be re
couped any expense he is put to. except that which was incurred 
by his own misconduct. I. therefore, make the following direc
tions as to costs.

1. The defendant Hindi is entitled to his general costs of 
the action, to he taxed and added to his claim, except in so far 
as such costs are increased by his denial of Smart's interest in 
the land and by the sale made to Bouter, and the adding of 
the latter as a party.

2. The costs mentioned in above exception will be taxed and 
deducted from Hindi's claim.

d. The plaintiff's costs of suit shall be taxed and added to 
Ids judgment debt.

4. The defendant Bouter's costs of suit shall be added to 
the sum of ♦55. for which he is given a lien and be paid out of 
the proceeds of sale in preference to the plaintiff’s claim and 
«•"sts. But Hindi’s claim as against Smart shall be reduced a 
like amount.

». In the event of the plaintiff electing to sell the equity of 
redemption and the sale not realizing sufficient to pay the claims 
"i 11 inch and Bouter and their taxed costs, they shall lie en
titled to recover against, the plaintiff such costs as remain 
unpaid.
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6. The costs of the reference to the Master and further direr 
tions are reserved.

There will lie a reference to the Master to take the accounts 
between Hindi and Smart as in the case of a mortgage action. 
Mr. Murray draws my attention to the fact that Hindi has pai l 
*1.042.70 to discharge a prior mortgage. He may. of cours , 
add any such payments properly made in relief of the estai ' 
to his claim.

Order for judicial salt.

Annotation—Creditor’s action (8111—12)—Creditor’s action to reach un
disclosed equity of debtor—Deed intended as mortgage.

The general rule in that a prior incumbrancer in not n proper party 
an action for foreclosure or sale, the subsequent incumbrancer's right 
against the prior incumbrancer being only to redeem him. But when the 
prior mortgage was created by a deed absolute in form this subsequent 
mortgagee was held to be entitled to bring the prior mortgagee before the 
Court for the purpose of shewing that he was a mortgagee and redeem 
able. Moore v. Hobson (ISOS). 14 Ur. 70.1. See Itopcrs v. Lewis (ISOlli. 
12 Ur. 257. The execution creditors, if there are any, of the alleged mort
gagee are necessary parties to such an action. (Slass v. Frecklcton (1S04), 
10 Ur. 470. And see Darliinj v. Wilson (1809). 10 Ur. 255; Bell & Dunn 
on Mortgages ( 1899 Canada i. page 225.

In the Province of Saskatchewan a judgment is not a lien upon land. 
Itoez v. Spillcr (1905), I W.L.R. 300 ( Sask. ).

Whatever effect it obtains is through the filing of the execution in 
the Land Titles office. The effect of such filing is set out in the Land Title» 
Act (Sask.), see. 120. which provides that the sheriff shall transmit a 
copy of the writ of execution to the registrar of land titles and that such 
writ shall bind the land covered thereby only from the time of receipt. 
The same statute provides that thereafter no transfer by the execution 
debtor shall be effectual except subject to the rights of the execution 
creditor under the writ, ami that the same be noted on the register and on 
the certificates of title when registering a transfer or issuing a certificate 
of title. It was held that this could not apply to lands against whose 
leijislered owner there was no execution of record ami that the creditor's 
remedy was to register a caveat under sec. 130 of the Land Titles Act 
i Sask.) and so prevent the lands getting into the hands of an innocent pur
chaser for value without notice liefore the execution creditor could apply 
to the Courts for equitable execution against the debtor's interest. 'Hip 
creditor could then apply to have a receiver appointed for the interc-d of 
the judgment debtor and to have the Court direct a sale thereof under the 
Judicature Act (Sask.), sec. 3, sub-sec. 8, or take out an originating sum 
nions calling upon the execution debtor and the trustee who has the legal 
estate to shew cause why the property should not be sold to realize the 
amount of the execution under Judicature Rule 240. Canadian Pari ft■ Itu 
Co. v. Silzrr (1900), 3 Sask. R. 162.

In t!ic Inst mentioned Saskatchewan case, the plaintiff sold certain 
land to defendant S. under agreement for sale, whereby he became entitled 
to a transfer upon payment of the agreed purchase price and compliance 
with stated conditions. Subsequently the American Abell Co. recovered a
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Annotation(continual)—Creditor’s action (§111—12)—Creditor's action to
reach undisclosed equity of debtor—Deed intended as mortgage.

judgment agninst S., and registered execution in the usual form against 
hi- land. S.. after sueli registration, assigned his whole equitable interest 
in such land to the defendant T. J. S. The legal title during this time re
mained in the plaintiff. In an action by plaintiff under the contract, the 
American Abell Co. claimed a right to intervene as having an interest in 
the land under their writ of execution. It was held by. Lament, J„ that, 
having regard to the provisions of the Land Titles Act, it was evidently 
the intention of the Legislature that writs of execution should hind only 
the interests of registered owners of land, ami that the execution did not 
liind the equitable interest of the defendant S. 2. That no lien is created 
by an execution against land, only such rights being acquired as are given 
Iiy the Land Titles Act. and which are not available as against equitable 
interests. Canadian Pacific Itailira/i Co. v. Si her (1910), ,'l Snsk. It. 102.

In Ontario, the Judicature Act (Ont.), sec. 58, sub-sec. 0, does not give 
jurisdiction to appoint a receiver in cases where prior to that Act no 
Court had such jurisdiction. And. in order to justify the making of an 
order for the appointment of a receiver at the instance of a judgment 
creditor, the circumstances of the case must he such as would have enabled 
the Court of Chancery to make such an order In-fore the Judicature Act. 
Where the plaintiffs were judgment creditors of the defendant, and were 
also the trustee* entitled to receive the rents and other property in respect 
of which they asked that they should Is- appointed receivers, to which 
the defendant was beneficially entitled, it was held, that there was no 
impediment in the way of their receiving such rents and other property, 
and their motion for an order appointing them receivers was unnecessary. 
O’lhinnel! v. Faulkner 1 O.L.K. 21

Execution creditors registered their judgment in Itriti-h Columbia in 
April. 1907. against the lands of the judgment debtor, pursuant to the 
Judgments Act of British Columbia, previous to this, in January, lfiOtl, 
the debtor conveyed a certain lot to plaintiff, who neglected, through 
ignorance of section 74 of the Land Registry Act, to register his convey- 
aiii-c until August. 1907. when he found this judgment registered against 
the lot. In an action to set aside this cloud upon his title, the learned 
trial Judge ruled finit section 71. making registration of conveyances a 
sun i/an non to the passing of any title, at law or in equity, to lands 
governed, it was held, on ap|N*ul, that the Judgments Act gives the iudg 
incut creditor only a right to register against the interest in lands possess
ed by the judgment debtor; and that in this case the debtor, having con
veyed the land to plaintiff so long before the execution creditors* judgment 
was obtained, was a dry trustee of the land for plaintiff. (Levi/ v. Gleason 
(1997), 13 B.C.R. 357, explained.) L*ii/in‘*/c v. I.cnz, 14 B.C.R. 51.

A certificate of lis pendens should Im- registered to entitle the judgment 
creditor to priority as against a purchaser pendente lit*» without notice or 
if a receiver order has lieen made in respect of rents ami profits of land, 
it i- likewise advisable to register the order. Armour on Titles, 3rd ed., 
I'age 178.

For American cases, see annotations in 2 L.R.A. (X.S.) 988. 23 L.R.A. 
(VS , |. 27 L.R.A. (N.8.) 454.
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ONT. DUVAL v. O’BEIRNE

ILL. .1. 
11112

ihiltniu llifili f'ourt, 1/iildliliin. ./,. in Chambcrx. Jmitiart/ 10. 1012.

1. (Unts (fi 1—14)—OwiKiuxii Skit inty fob Costs—"Shkwi no" <Di
Jail. 10.

< hi mi itpplivnl inn fur weeuiil \ fur vont * iiuulv by a new spa per pro 
| rivtor in ie*pvet of an tillegiNl lilivlloii- news item for which lie i> 
'lied, his iillidaxit that he Iihh a good defence oil the merits is not a 
compliance with the Ontario statute. 0 Kdw. VII. eh. 12. see. In. 
which enables 'the court to order security where the publication ha- 
been made in good faith and where it is “shewn on affidavit'’ that the 
defendant Ini' ji gisul defence on the merits; the newspaper pro 
prietor claiming the lienellt of the statute must state the facts under 
oath and not merely hi' conclusion as to their legal effect which i' 
a quest ion to lie decided hv the Court.

2. 1.1 UK!. AND SlAMlKR ( 8 II 11—15) — In.MKMMI I.NVOI.VIXU CtllMIX \l 
ClIABUI. NkWHI'AI’KH Llllll. IX XKWS I’l'I'.M.

Where the words of an alleged liliel are capable of the criminal 
meaning charged in the innuendo, although the words would not !»• 
lilielloiis /nr *<■, the action brought t belts hi “involves” a criminal 
charge within the meaning of a statute (Il Kdw. VII. eh. 40. see. 12 
(2)| restricting the class of cases in which security for costs may 
lie ordered against the plaintilT in favour of a ncwspa|ier publisher.

Appeal by the plaintiff from an order of tin* Local Judge at 
Stratford, requiring the plaintiff to give security for the defen
dant’s costs of an action for libel.

The appeal was allowed.
W. IK (in(jury, for the plaintiff.
/»*. ('. II. ('assrls. for the defendant.

Middleton, J. -The defendant quite innocently published 
in his newspaper as a “social item”: ‘‘Mr. and Mrs. l\ Duval 
(née Mrs. Iietherington) have returned from their honeymoon 
trip, and have taken up their residence, No. 7 Moderwell street.” 
This item of news reached the newspaper office, and was pub
lished in good faith. It now appears that Mr. Duval was a 
married man, and Mrs. Iietherington is a married woman, and 
it is said that this item, by its reference to a “honeymoon,” im
plies that Mr. Duval, the plaintiff, has been guilty of the crime 
of bigamy ; and the action is brought on that theory, with an 
apt innuendo.

The motion for security is based on an affidavit which has not 
been prepared with the care and precision necessary when the 
defendant seeks to avail himself of the statutory privilege which 
has been granted in actions for libel contained in a newspaper. 
The affidavit must “shew” the various things mentioned in the 
statute. It is not enough for the defendant to swear that he 
has a good defence on the merits. He may lie quite wrong in 
his opinion, as he may not know or appreciate the law. lie must 
state the facts; and, upon the facts as stated, the Court will ex
press an opinion whether a defence is shewn : Lancaster v. Ityck- 
man, 15 P.R IÎI9
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If clause 4 of the affidavit is to be taken as shewing the nat- 0N1 
urc of the defence, it is not sufficient. It reads: “The alleged u , , 
libel was published in good faith. The same was sent to my pn*i
office as a ‘personal,’ for publication as an item of news, and the ----
publication took place without any knowledge by me of the 1)1 ' Al‘ 
fuels; and on the 30th day of November 1 inserted in the news- o iihum 
paper in which the alleged libel was published a full apology

... MMilMon. 4.thcrelor. and a lull and lair retractation thereof, ami this was 
so published in as conspicuous a place and type as was the al
leged libel.”

If this is intended as a plea under sec. 7 of the Libel and 
Slander Act, i) Edw. VII. eh. 40. it is not a defence at all, but a 
pica in mitigation of damages. But see. 7 requires, not merely 
an apology, but that there should be no actual malice or gross 
negligence. Probably there was no actual malice; and this 
may sufficiently appear; but nothing is suggested to shew that 
there was not gross negligence. Nothing is said as to what, if 
any. inquiry was made from the person who handed in this 
item, or of any precaution being taken to prevent the insertion 
of false items that might be sent for publication by any mali
cious individual.

If it is intended to rely on sec. 8 (2), as may be surmised 
from the use of the words of sub-sec. (a), “that the alleged libel 
was published in good faith,” and the mention of the publication 
of u retractation, ns required by sub-sec. (r), then it may per
haps be inferred that enough is said to answer sub-see. (</), “that 
the publication took place in mistake or misapprehension of the 
facts;’* but this is not by any means clear. Further, 1 am not 
satisfied that sub-see. (b) is in any way met. IIow is it shewn that 
there was reasonable ground to believe that this publication was 
fur the public benefit? I cannot think that this item of merely 
personal gossip is the kind of thing contemplated by the statute.

Then, does this libel “involve a criminal charge?” The 
words without the innuendo do not. The innuendo cannot he 
said to be improperly pleaded, and the innuendo shews that the 
words may well be capable of a meaning which does involve a 
criminal charge. This, in the opinion of the majority of the 
Divisional Court in I'altiriino v. (Justin. 17 P.R. 553, is enough.

The same principle is also clearly stated in Smijlkw Stephen
son, 17 1\R. 374, at p. 376, bv Meredith, C.J.. and by Falcon- 
bridge. C.J., in Kelly \. lions, 1 O.W.X. 48.

I find see. 12 very difficult to construe. Sub-section (1) re
quires a defence to be shewn. Section 7 does not create a de
fence; it allows a plea in mitigation of damages. Section 8 (2) 
limits the recovery to actual damages if certain facts “appear 
on the trial.” This does not create a defence. Yet, when a 
criminal charge is involved under sec. 12 (2), the existence of 
these circumstances, which reduce the damages only, is mode to
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give a right to security—though it is clear that tin* right under 
sub-see. (2) is intended to he narrower than under sub-sec. (1). 
It may be that this indicates that the facts that reduce the dam 
ages under see. 8 were thought by the legislators to constitute 
a defence within that section.

1 have not now to determine this question, because I do not 
think the case is brought within sec. 8, either in its entirety or 
eliminating clause (c), under 12 (2).

For the reasons given in Kelly v. Ross, supra, the action is 
not trivial or frivolous. It must lie a very exceptional ease that 
can lie either, when crime is charged.

1 think the appeal should be allowed and the motion should 
be dismissed with costs to the plaintiff in any event.

Security order vacated.

RE MABEL FRENCH.

Itritinh Columbia Court of Appeal, ilartlonahl, 4.. Irrimi. anil 
tlallihn. .1.1.A. January 9. 1912.

1. BARRISTER (6 I A—6) —RtllliT TO PRACTICE—AllMITTINO W'o.MEN \H
Barristers and Solicitors—Interpretation ok State ri 
Lu;ai. Professions Act (B.C.).

At common law u woman could not In» admitted as an attorney ur 
be called to the Bar ami this disability continues in British (’olumliii 
notwithstanding the general terms of the U-gal Professions Act speci
fying the conditions upon which “jierson*" may lie called to the Bar.

Appeal from an order of the Supreme Court of British 
Columbia refusing to admit to the Bar of British Columbia 
under the Legal Professions Act. 1895. a woman who had been 
admitted as an attorney in the province of New Brunswick. 

The appeal was dismissed.
•1. A. liu8mll, for appellant.
L. (!. Mr Phillip», K.(\. for ret

Macdonald. C.J.A.:—If at common law women are not 
eligible to the legal profession, then I think it is quite dear 
that the Legal Professions Act cannot lie construed as extend
ing to them. It has been often affirmed by the highest authori
ties that a statute will not be construed to change the existing 
law unless the intention to do so is (dearly expressed, or can 
fairly lie inferred from the language and scope of the enactment, 
and our statute does not. in my opinion, respond to either of 
these tests.

The trend of authority at common law is that women are not 
eligible. No case can be found in English or Canadian juris
prudence in support of the appellant’s application. The only 
direct authority is the other way, and there are many inferenti- 
ally against it. In the United States the eases are conflicting.

8834
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hut the one which was decided by the highest authority there— 
the Supreme Court—and which is based upon the common law 
of England, is against the appellant.

That there are cogent reasons for a change, based upon 
changes in the legal status of women, and the enlarged activities 
of modern life, may be but if we were to give effect
to these considerations, we should be usurping the functions of 
the legislature rather than discharging the duty of the Court, 
which is to decide what the law is. not what it ought to be. I 
would dismiss tbc appeal.

Irving, J.A.:—In reading see. 10 of the Interpretation Act, 
and its sub-sections 13 and 14, with which we are concerned, it 
is well to remember that sec. 2 of the same Act provides that 
the Interpretation Act shall not take effect where the provision 
is inconsistent with the intention and object of such Act. or 
“where the interpretation which such provision give to
any word is inconsistent with the context.”

An interpretation clause should be understood to define the 
meaning of the word thereby interpreted in cases as to which 
there is nothing else in the Act opposed to or inconsistent with 
that interpretation.

What is the subject matter of the statute we are discussing! 
It was passed in 1884, and relates to the incorporation of the 
law society, to which body is committed power to make rules 
for the education and examination of students, ami for their 
call to the bar or admission as solicitors, ami it also » >s them 
to admit to practice, barristers and ? rs of certain other 
countries upon complying with certain » “ ions.

The present applicant bases her *ation upon her admis
sion in lilOfi to practice as an attorney in New Brunswick, and 
her call in the following year to the Bar of that province, and 
it is argued that there is nothing in the context of the Legal 
Professions Act, 1895, to prevent the section n* to admis
sion of barristers and solicitors from New Brunswick being read 
so as to include a lady.

In the event of her admission or call, she would become a 
member of the law society, and in reading the particular section 
upon which she bases her application, we must have regard to 
the whole Act.

Some three years after the Act in question was passed a 
decision was given by ('bitty, .1.. in Ut lhil< <>)' Somerset (1887), 
(4 Ch.I).. 4(i5, on refusing to appoint a woman guardian ad litem 
to an infant defendant. In the course of his judgment he said: 
“To grant the ion wonld be a dangerous innovation, as
a married woman, so far as I can see, would not la* responsible 
for the costs of an improper action, or liable to pay those of an 
improper defence, or. at most, would only be responsible for such
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costs to the extent of hop separate estate, which would accessi 
tute an inquiry as to her separate estate with all its attendant 
inconveniences.”

That was the position then ; hut before that it was laid down 
in the Mirror of Justice, a work issued at the time of William tin 
Conqueror, ‘‘femes ne paient est re attorneys,” eh. 5, sees. 1 and 
3—Pulling, p. it. Nor could they he articled because they were not 
sui juris. Marriage, by the common law of Kngland (which we 
took over as of 19th November. 1858) merged the persona of tin- 
wife in that of the husband, and operated as a gift to the hu> 
band of the enjoyment of every kind of property of which sin- 
was possessed during the coverture—an absolute right to tin- 
personal estate; a right to her choses in action if he reduced them 
into possession ; and a right to the rents and profits of her real 
estate: 12 B.V. 780.

On the 19th November, 1858, the admission of attorneys in 
Kngland was regulated by 6 & 7 Viet. (Imp.) eh. 73. passed 22nd 
August. 1843. That Act contains an interpretation clause 
48—to the effect that a word importing the masculine gender 
only shall extend and be applied to a female as well as a male.

That Act governed until 1877. when the Solicitors Act, 1877. 
was passed, vesting in the Incorporated Law Society the powers 
of admitting to practice theretofore vested under (i & 7 Viet., 
eh. 73, and certain amending Acts, in certain Judges.

The expression used in all those Acts is “person.”
1 think we can take judicial notice of the fact that no woman 

has been admitted in Kngland as an attorney or solicitor. To 
my mind, having regard to the common law disability above re
ferred to. this fact that no woman has ever been admitted in 
Kngland. is conclusive that the word “person” in our own Act 
was not intended to include a woman. The context of our Act 
refers to a profession for men, and men alone. It is not neces
sary to go through all the earlier B.C. statutes. They are \. n 
interesting, but it is sufficient to say that by the Order in 
Council of 4th April, 1858, establishing the Supreme Court of 
Civil Justice of the colony of Vancouver Island, the Court was 
authorised to admit certain “persons”; and the same expresMon 
is used in the Order of Court made by “Matthew Baillie Ileg- 
bie, Judge in the Court of British Columbia” in 1858, for the 
admission of attorneys to practice in the colony on the main 
land; and in all the Acts since passed, the word “person” Inis 
been used.

In the ease of Nairn v. University of St. Andrews, |19(l!b 
A.C. p. 147. Lord Loreburn. L.C., at p. 181, says : “It would 
require a convincing demonstration to satisfy me that parli
ament intended to effect a constitutional change so momen
tous and far-reaching by so furtive a process. It is a dangerous 
assumption to suppose that the legislature foresees every pos-
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sihle result that may ensue from the unguarded use of a single 
word, or that the language used in statutes is so precisely accur
ate that you can pick out from various Acts this and that ex
pression and. skilfully piering them together lay a safe founda
tion for some remote inference. Your lordships are aware that 
from early times Courts of law have been continuously obliged, 
in endeavouring loyally to carry out the intentions of parli
ament. to observe a series of familiar precautions for interpret
ing statutes so imperfect and obscure as they often are.”

And Lord Robertson says, at p. Lit»: “Subject matter and 
fundamental constitutional law are guides of construction never 
to be neglected in favour of verbal possibilities.”

In England no woman can be admitted a student of an Inn 
of Court. 2 Hals, .‘{(id, note Q„ therefore no woman can be called 
to the Bar in England.

In the province of Ontario, the Benchers declared they had 
no power to call a woman to the Bar. and the Ontario Legis
lature recognised the correctness of their decision empowering 
them to do so, if they thought proper. In the province of New 
Brunswick, in Hi Fran k (1905), 37 X.B.R. 959, an application 
similar to the one now before us was made. Tbe application was 
refused. All that has been urged here was urged before that 
Court, and from my point of view nothing can be said more 
than was said by Barker, J., concurred in by two other mem
bers of tin- Court in giving his reasons. Shortly stated, his 
opinion was that as at common law. a woman could not be 
admitted in practice, and as the Interpretation Act could not 
he used to bring about so radical a change, she was not entitled 
to succeed. In that opinion, I concur.

(i.m.liiier, J.A., concurred in dismissing the appeal.
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LAFEX v. LAFEX. 0NT

Ontario //igh 1nuit. •/. 8. fVr#ticright, K.V.. Paster in Chamber*. .. .
January 3. 1912. “

1 Vi xvk i g II A—16)—< iiaxoi: or. ix Civil. Action—Convkniknci or "
W1TNK88E8. ••1111.3.

The venae of an action will lie elm aged to the locality where the 
<iiiiM> of net-ion arose, if the defendant «hew* that the number of 
uitneeee» there far exceed in mmilier those who would In* eon veil fenced 
by i In* venue stated in the plnintilf’s process.

\ Mnnlonald v. Park, 2 O.W.R. 972. followed.]

Motion by defendant to change the venue in an action 
brought by her husband against her for conversion of chattels.

/>. Inglis Grant, for the motion.
■I. MacGregor, for plaintiff, contra.
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The Master:—Motion hv tin* defendant to change the venue 
from Toronto to Parry Sound. The action was by husband against 
wife to recover damages for the sale by the wife, four years ago. 
of certain chattels left on a farm in the Parry Sound district, 
then owned by the plaintiff. The defendant swore to eight or 
ten witnesses, besides herself, all resident at or near Parry 
Sound. The plaintiff, in answer, swore to three witnesses, one 
at Toronto, one at Peterborough, and one at Rosseau, which is 
only four or five miles from Parry Sound. The Master said that 
“the home of the action” (McDonald v. Park. 2 O.W.R. 972> 
was certainly at Parry Sound. The sittings at Parry Sound will 
he held on the 6th May, and the plaintiff cannot now he heard to 
complain of ,1 delay of four months after waiting for four years. 
On all grounds, the order changing the venue should be made 
( 'osts in the cause.

Venue changed.

RE PROVENCHER ELECTION; BARKWILL v. MOLLOY.

Manitoba ('ourt of Appeal, /{ichardn, J.A.. in Chamber/!. January 8. 1D12.

1. Elections (8 IV—02)—Preliminary Objections—Extending Timi

The Court having jurisdiction over contested election rates under 
the Dominion Controverted Election* Art. has power to extend the 
time for filing preliminary objection* to a petition filed against the 
return of a member of parliament although the five day* limited 
therefor by statute had expired.

(See Marpherson's Election Law of Canada, pages tb'14, 000.1
2. Pleading i 1 P—1:10)—Filing after Dkfai i.t—Motion for Leave.

The party seeking to file objection* after the lapse of the time 
limited by statute should apply for an order of extension, anil if lie 
files hi* objections late and without leave and the opposing party 
moves to strike them out. the filing will be allowed to stand only upon 
terms of paying the costs of the motion to strike out.

| Eaton v. H tarer, 22 Cli.l). 91. followed.|
3. Elections (IV—90)—Petition to Contest—Interi-ocutory Proceed

I NGN—JCRINDll TION TO EXTEND TIME.
The power given to the Court under see. 87 of the Controverted 

Elections Art. to extend the |*eriod limited for proceeding* “on the ftp 
iidicat.ion of any of the parties to a |wtition" applies only to inter 
locutory proceedings after a petition ha* been regularly tiled upon 
which the Court lias acquired jurisdiction and before the jietitioii it
self ha* lapsed.

| Ur (llrnyarry Election. 14 Can. S.C.R. 4A3, and the .4âJtinif»oi« F.l> 
(ion i'ase. burin v. McDougall. 27 Can. S.C.R. 213. distinguished ; 
Itc Hothmil Election, 0 Ont. P.R. 483. followed. 1

Motion in Chambers in behalf of the petitioners Bark will 
and Gagnon to strike out preliminary objections to an election 
petition under the Dominion Controverted Klee lions Act lileil 
by the respondent after the lapse of five days from the service 
of the petition.

Order made extending time and dismissing motion with costs 
to lie paid hy the respondent whose objections were filed late.
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If. P. Blackwood, for petitioners.
A. B. Hudson, for respondent.

Richards, J.A. : -Barkwill and Gagnon filed a petition under 
the Dominion Controverted Elections Act against the return of 
the respondent. John Patrick Molloy, as member elect for the 
Dominion constituency of Provenciier. The petition was served 
on the ree at the Town of Morris, where he resides, seven
days Inter he filed preliminary objections to it.

Sections 10 and 87 of the Act are :
“19. Within five days after the service of the petition and 

the accompanying notice, the may present in writing
any preliminary objections or grounds of insufficiency which lie 
has to urge against the petition or the ‘ r, or against any 
further proceeding thereon, and shall, in such ease, at the same 
time, file a copy thereof for the petitioner, and the Court shall 
hear the parties upon such objections and grounds, and shall 
decide the same in a summary manner.”

“87. The Court shall, upon sufficient cause being shewn, 
have power, on the application of any of the parties to a petition, 
to extend, from time to time, the period limited by this Act, for 
taking any steps or proceedings by such party.”

No rules have been made by Manitoba Judges affecting pro
ceedings under the Dominion Controverted Elections Act.

The petitioners took out a summons to shew cause why the 
preliminary objections should not he struck out because they 
were tiled after the five days " by section 10.

On the return the respondent’s affidavit stated that he had 
been told by the Deputy Sheriff, who served the petition upon 
him, that he had ten days from service within which to take 
action, and lie gave that as his reason for not coming to Win
nipeg and consulting his solicitor until the seventh day. that on 
which the preliminary objections were filed. The Deputy 
Sheriff’s affidavit, filed by the petitioners, denied his having 

any such statement. I do not think it necessary to decide 
which is correct. The respondent evidently, for some reason, 
thought he had the ten days within which to take his first pro
m-ding. There is nothing in the papers served upon him to shew 
when lie should take any proceeding.

From the report in MeDoufiall v. Bavin, 2 Terr. L.R. 417, it 
appears that in a similar case Mr. Justice Richardson struck out 
preliminary objections which were filed after the closing of the 
clerk*s office on the fifth day after the service of the petition. 1 
think I must assume that he also held that he had no power to 
extend the time. An appeal was taken to the Supreme Court of 
Canada, whose judgment is reported in 27 Can. S.C.R. at p. 215.
West Assiniltoia Election Case, Davin v. McDougall.| They 

held that an appeal did not lie as the case was not one within
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«option 50, now «oction 04. of the Controverted Kloof ions Aoi. 
the sect ion giving the right of appeal in tin* ease of preliminary 
object ions. The .lodges, both in the Supreme Court and in tin 
judgment reporteil in 2 Terr. L.R. 417, stated that they refrain 
ed from expressing an opinion upon the merits of the judgment 
of Mr. .Justice Richardson.

It was held in lit (lit nifartjl Kin linn. 14 Can. S.C.R. 455, that 
after tin- six months allowed for the bringing on the petition fur 
trial have elapsed, if no order extending the time has been mad 
within that six months, an application to extend the time is mad 
too late. That decision was discussed by Davie. C.J., in the Bur 
rard Election ease, which 1 shall refer to later. Be pointed out 
that the decision disallowing an application (made after tL. 
time has expired) to extend the time for trial, rests upon ren 
sons of public policy and on the ground that the Legislator, 
never could have intended that an election petition should hr 
permitted to hang on indefinitely; that six months was to h 
the ordinary limit and that it cou* nlv lie extended for good 
cause shewn within that six months, or within some extension "I* 
the time for trial, granted before the time had expired.

I agree with Davie. C.J.. that that decision is not applicable 
to such a matter as this. Letting the six months expire, without 
getting further time to bring on the trial, is allowing the whole 
proceeding to die by lapse of time. When tin1 six months haw 
elapsed, without an order extending the time and without going 
to trial, the petition has lapsed, and there remains nothing 
before the Court in respect of which an extension can be granted. 
It is similar to the proceeding under the old practice where the 
plaintiff was out of Court unless be filed his declaration within 
one year after tin* defendant had appeared to the writ.

The same principle applies to the decision in King v. Dan » 
/tori, 4 tj.B.D. 40*2. where an order to extend time for deliwrx 
of statement of claim was held invalid, because the action was 
at an end. by eftluxion of time, on the day before the order was

In //' Xorth Vn'th, IS O.L.R. (Mil. cited by the present peti 
tioner. a petition delivered to the Registrar at his bouse, and 
after his office hours on the last day allowed by the Act for piv 
seating the petition, was held to have been delivered too Lit-, 
because section 14 of the Act says that “presentation of a peti 
tion shall be made by delivering it at the office of the clerk of the 
Court, during office hours, or in any other prescribed manner.” 
and there was no other manner prescribed.

A motion under section S7 to extend the time for presenting 
the petition was refused in that case. The learned Judge held 
that section 87 applied only to interlocutory proceedings and nut 
to the presentation of a petition that is. to the initiation of tin- 
proceedings under the Act. lie held, in effect, that until .i
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petition had been presented, and unless it had been so presented 
within the time provided by the Act, the Court had no juris 
dietion of any kind under the Act.

Section (id of the then Dominion Controverted Elections 
Act, eh. 0, R.S.C. 1886 (section 86 of the present Act), provides 
that until rules were made by the «Indies of the several Courts 
of each province, the principles, practice and rules on which 
election petitions touching the election of members of the House 
el Commons in England were on 26th May. 1874. dealt with 
shall he observed by the Courts and Judges.

The English rules thus in force require the petition to leave 
with the clerk at the time of filing the petition a copy of the 
petition to he sent to the returning ollieer.

in /«V Limjar Elution, 20 Can. K.C.R. 1. and in lit Bur rat'd 
Elu tion, til Can. S.C.R. 4.*>9, it was held that the failure to leave 
the copy with the clerk within the time allowed for presenting 
the petition was fatal to the proceeding. In each of these cases 
the petition was, for the above reason, dismissed, or ordered to 
be taken off tile.

In those eases the Judges differed greatly in their views. 
Hut I take it that in each case the reason for the decision was 
that the delivery of the copy within the time allowed was as 
essential a preliminary to the acquiring of jurisdiction by the 
Court as was the presentation of the petition itself, and that, 
therefore, all the proceedings necessary to give jurisdiction had 
not been taken within the time limited.

Il will be seen that section 12 says “the petition must be pre
sented not later than thirty days after,” etc.

In each if the above cases the action, petition, or proceeding 
either had not been initiated within the time peremptorily 
limited by the law lor its commencement, or had expired before 
the time of the attempted extension, and so was no longer before 
the Court.

I am unable to find that proceedings, to lie taken after com
mencement of the action and during its course, are subject to 
tin* rules applicable to such cases as the above.

In England it was enacted by Order VIII. rule 7. of the 
< «unity Court Rules, 1875, that “the summons in an action 
brought to recover lands shall Is* delivered to the bailiff forty 
clear days at h ast Indore the return day, and shall he served 
thirty-five clear days liefore the return day thereof.” In Barter 
v /Vi/#H#r, 8 Q.B.D. II. cited by the present petitioner, it was 
behl that, because the summons had been delivered to the bailiff 
«mly thirty-nine days before the return, the County Court 
•Imlge had not power to try the action, though the summons was 
■erved on the defendant thirty-eight days Indore the return day

That case was decided on the peremptory language of the 
rule It is analogous to a ease where, though notice of trial is
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properly given, the case itself is not entered for trial the number 
of days that the law prescribes before the Court sitting.

In Air.rantin' v. McAllister, ,*14 N.B. Rep. Kid, a motion was 
made to set the preliminary objections, on the ground that 
a copy thereof, for the petitioner, had not been filed with the clerk 
of the Court, as required by the section in question (then section 
12. now section 19). It was held in that case that, by taking 
subsequent proceedings before he applied to strike out the pre
liminary objections, the petitioner bad waived his right to appl.v 
to strike them out. Several of the Judges held that the faillit - 
to furnish the copy was at most only an irregularity, and none 
of them expressed a contrary opinion. That holding is not an 
obiter dictum. It is essential to the decision. If the objections 
were a nullity the r\s subsequent proceedings would not
have vitalized them. A void proceeding is not given life by 
waiver.

The above decision was subsequent to lie Lisgar Election 
mentioned Apparently that case was considered as it
is referred to in tin* judgment of Barker, J.

I take it that the tiling of a copy of the preliminary objet- 
fions for the petitioner is as necessary under section 19 to com 
plia nee with that section, as the delivery of a copy of the petition 
itself was in lie List jar and lie Burrard to compliance with Un- 
English rule. The failure to file the copy of the objections 
stands, therefore, according to the decision of the New Bruns 
wick case, as I understand it, in the same position as would tin- 
failure to file the objections themselves.

Assuming that decision and those of the Supreme Court in 
lie Lisgar and lit Burrard to be correct, the difference seems to 
be that in the case of the initiation of proceedings no jurisdiv 
tion accrues to the Court till full compliance with the prelimin 
a ries giving jurisdiction, while in the case of the copy of tin- 
objections. it affects only an interlocutory proceeding in tin- 
action, and becomes merely an irregularity.

In lie Bollnrell Election Petition, 9 Ont. 1\R. 485, the peti 
tioner moved for an order for the of the i
cuts, claiming that the case was at issue, because of the prelimin 
ary objet not / lieen after the expiration of
the five days. The motion came before Mr. Justice Osier, who 
refused the order until after the final disposal of a rule nisi 
which, he said in his judgment, had been granted to set aside tin- 
preliminary objections; but. although lie refused on that grouinl. 
he said : ‘The preliminary objections which have been filed in 
this ease, although presented after the expiration of five day» 
from the service of the petition, are not a void proceeding, inas
much as the time for their presentation may Ik- extended by a 
Judge, section 49. and that, by analogy to ordinary practice.
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wen after the expiration of the term originally fixed by statute : 
W'hrch/• v. dibits, 3 S.C.R. *174. They are at most irregular.”

Section 44, above referred to, is in chapter 10 of .47 Viet. It 
became section 04 in chapter 9, R.S.C. 1886. It is now section

Though the almve quoted language is, perhaps, an obiter 
dictum, it is that of a .lodge whose views are to great
consideration. I cannot find any report of a decision on the rule 
nisi that the learned Judge refers to.

Then in lie Harvard K tertian Petition, reported in 42 C.L.J. 
(N'.S.) at p. 648, it was held by Davie, C.J., that the time for 
filing preliminary objections could be extended beyond the five 
days, and that, following Wheeler v. Gibbs, mentioned 
such extension could be for after the five days had
elapsed.

Section 18 of the Act says that the petition, etc., shall be 
served within ten days after the day of presentation, etc., “or 
within such longer time as the Court . . . allows.”

There is no provision that such longer time may be applied 
for after the expiration of the ten days. But, in St ration v. 
Burnham, 41 Can. S.C.R. 410, it was held that the extension 
might be granted after the ten days had expired.

The only direct decisions that 1 can find on both points in 
question are those of Richardson. J., and Davie, C.J., which con 
tradict each other. But. the views of Osier. J„ and the New 
Brunswick Judges agree with that of Davie, C.J., as to the filing 
after the five days being only an irregularity, and those of the 
Supreme Court in Stratton v. Burnham, and of Osler, J., sup
port his opinion that an extension of time may be granted, though 
applied for after the lapse of the time allowed as of course by 
the Act. I think, therefore, that the weight of authority is in 
favour of the respondent's contention.

The language of section 19 is permissive. It does not say that 
the objections may not be tiled after the five days, and there is 
nothing in it saying, or implying, that the right is absolutely 
gone at the end of that period. Section 87 seems to me to give 
power to extend the time.

In view of the importance to a respondent of the right to file 
preliminary objections and have them passed upon. I do not 
think I ought to hold that all right to file such objections, and 
all power to grant leave to file them, expired with the five days 
from the service of the petition.

The respondent, on being served with the summons, gave 
notice of an application for leave to extend the time for filing the 
preliminary objections. I think that, had that been the only 
motion before me, and bad the same material been before me as 
I have had on these two ji at ions, it would have been my
duty to extend the time.
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Though the language of section 19 is permissive and does 
not. in words, definitely limit the respondent to the five days, as 
a period after which lie may not file the objections without leave 
of the Court. I think that, reading it with section 87. Î should 
hold that the intention of the Act is that, if he desires to fill 
objections after that period, lie should apply for an order ex 
tending the time. If that is correct, it follows that, if he files 
them after the five days, and without such order, he incurs tin 
risk of such filing being declared irregular, and of its being 
ordered that the objections be removed from the files of the 
Court. I do not feel certain that 1 ought not to take that cours, 
in this ease. But as 1 would, as just intimated, have allowed 
them to be refiled during the extension of time applied for by tin 
respondent, the taking off and refiling would cause useless costs 
and trouble.

I think the rule to hr applied on that point is that in Eaton 
v. Storrr, 22 Ch. 1). 91. There an order for further time to reply 
was refused by a Judge, the plaintiff shewing no reason why In- 
had not filed his pleading during the time allowed by tin 
rules of Court. The plaintiff, nevertheless, delivered a replica 
tion. which the defendant returned as being irregular. Tin- 
plaintiff then appealed from the order refusing him time. I 
f I note from the judgment of the Court of Appeal, delivered by 
Sir George Jessel. M.R.s—

“According to the usual practice of the Court the plaintiff's 
application ought to have been granted by the Vice-Chancellor 
The plaintiff was out of time, and in that case, if a motion is 
made for judgment on admissions in the pleadings, or if tin- 
analogous step is taken, of a motion to dismiss for want of 
prosecution, the usual course is to give the plaintiff time to tak. 
the next step upon his paying costs, which is a sufficient punish 
ment, and will prevent the rules from becoming a dead letter 
This coursi1 will not be departed from unless there is some special 
circumstances such as excessive delay. . . . Our order now 
will he that the delivery of the reply . . . shall stand, the 
plaintiff paying tin- costs of the application to the Vice-Chancel 
lor. but having his costs of the appeal.”

There will be an order, therefore, that the respondent pay to 
the petitioners their costs of this motion which 1 fix at thirt.v 
five dollars, and that the preliminary objections ' as pm 
perly filed.

As the re* * 's action has caused the petitioners a seri 
Otis loss of time, the order is to provide that the time within 
which the trial of the petition shall be commenced be extended 
till the ninth day of July. A.I). 1912. inclusive of that date.

Ordir con finning tin filing on terms
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LAYCOCK (plaintiff) v. LEE 4 FRASER (defendants). B.C.

BriHalt Columbia Court of Appeal. Macdonald, C..I. !.. In ina and C. A.
tlallihcr, JJ.A. January 0. 1012. 1912

1. Rrokkhs i 5 11 A—*>)—Real Ektatk Agents—Fiduciary Relationship Jan. 9. 
to tiiKiit Principal—Duty to Disclose Information.

Where real estate agent-, while aeting in a fiduciary relation to the 
property owner, liecomv aware of a change of circumstances affecting 
the property, but not known to the owner, which would make wholly 
inadequate the price at which the owner had previously authorized 
them to sell, they are hound as agents to disclose the fact to their 
principal and to advise him to seek independent advice before taking 
from him an option of purchase in their own names at the price he had 
named.

| See also 1 Halsburv’s Laws of England, page 1 H0.1
2. Principal and Agent i 8 III—31)—Fiduciary Capaciiy ok Real

Estate Agent—Conflict of Interest—Option of Purchase.
Where an option of purchase has lieen obtained by real estate agents 

to themselves from the owner under circumstances which render the 
same voidable for non-disclosure by the agents of facts brought to 
their knowledge while they were acting in a fiduciary capacity for the 
owner, a conveyance made to the agents in conformity with such option 
may lie set aside together with the option agreement which is iin- 
lynched; ami the conveyance will not operate by way of estop|iel or 
confirmation unless it clearly appears that the owner had. in the 
meantime, obtained from some source the information and advice which 
his agents had improperly withheld and. notwithstanding the same, 
had elected to affirm the transaction.

(For other eases see 2 Can. Ten Year Digest 209.» et scq.l
3. Estoppel (8 Mil)—60)—Transaction Affected with Fiduciary Rk

laiton ship—Non disclosure—Acts Constituting Ratification.
To establish estoppel by ratification of a voidable transaction 

entered into between parties in a fiduciary relationship it must be 
shewn by clear and cogent evidence that the party against whom the 
estoppel is set up elected to proceed with the transaction as valid, 
notwithstanding the breach by the other party of the fiduciary obliga
tion to disclose certain facts, and that such election was nuide after 
having brought to his mind the proper materials upon which to 
exercise his power of election.

I See also I'nifetl Shoe Co. of Canada v. Brunet. | HIllO ] A.C. 330, 
H Que. K.R. fill, 2 Can. Ten Year Digest 3344.1

Appeal by defendants, Lee and Fraser, from a judgment 
in favour of plaintiff setting aside an option of purchase pro
cured by defendants from plaintiff while acting ns his real es
tate agents for non-disclosure of material facts as to the en
hancement in value of the lands, and setting aside a conveyance 
of the lands made in conformity with the option.

The appeal was dismissed.
IV. ./, Taylor, K.C.. for appellants.
Maclean, K.C., for respondent.

IBVlNu, J.A.r—l would dismiss this appeal. The facts of 
lie ease seem to me to establish that there was a fiduciary re
lationship between the plaintiff and his agents that called for
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B.C. the fullest disclosures from them before they purchased tin-
C. A.
1912

property from him.
They had advised him to purchase the property in question ; 

they, as his agents, had learned that he would be satisfied to sell

Lue &
under normal conditions at a comparatively small advance ; 
then came a complete change. The street which had been an 
insignificant back street was. possibly by reason of events which
no one could forecast, about to become one of the main arteries 
of the town. It was the defendants’ duty to point this out to 
him. and to tell him that he had a right to look for a much 
greater profit than that which he, under former conditions, had 
been willing to accept.

It was their duty to point out to him, in the change of cir 
cumstances, that a two weeks’ option to purchase this property 
at a fixed sum was so advantageous to anyone wanting pro
perty that the option itself would be worth $500. See on the 
duty to disclose, judgment by Fry, J.. in Davies v. London d 
Provincial, L.R. 8 Ch. 1)., at p. 474.

As to the argument that the plaintiff by signing the deed 
on 2nd November implementing the option, lost his right to 
complain. This was founded on an amendment allowed at 
the trial. The plaintiff says, at p. 22:—

“At that time l knew very little about real estate. 1 had 
given them a signed option and 1 was under the impression that 
the signed option was absolutely binding and that 1 could not 
make any objection to it.”

The answer to the appellant’s argument is that the defen
dants on the 2nd November still owed him the duty to advise 
him of the true value of the property, and that he should seek 
independent advice.

If the defendants are entitled to succeed on this plea, it is 
by virtue of the doctrine of estoppel.

1 doubt if that plea is properly pleaded, but assuming that 
it is, in my opinion the defendants must shew, by clear and 
cogent evidence (D< Dnsche v. All, 8 Ch. 1)., at 1112), that the 
plaintiff had presented to his mind proper materials to exer
cise his power of election. Failing that evidence, the same prin
ciples which impeach the original purchase destroy also ilw* 
effect of any subsequent confirmation made in the same ahsem • 
of independent advice and assistance.

Macdonald, C.J.A., and Gallihbi, J.A., concurred.

A ppcal <1 ism isscü
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NIXON v. DOWDLE.

I hniihihn Kitin'h H nu-h. Trial before Macdonald, J. Januarn H. 1012.

1. Brokers (8 II B—10)—Real Estate Agents—Effect of Option on 
Right to Compensation.

The fuel that real estate Brokers after their employment by the 
landowner take to themselves an option from the owner to sell to 
them at the price fixed, does not preclude them from claiming the 
commission originally agreed upon, if the option was not intended to 
Is- in substitution for the previous agreement. but was given for 
the express purpose of satisfying a prospective purchaser of the 
agent's right to sell.

| For cases on the general law of options, see Labatt's “Law of 
Options,” ltd Can. Law .Tournai 521.1

Trial of action for commission on the sale of land brought 
by S. G. Nixon and R. W. Gough against J. E. Dowdle, doing 
business as real estate agents.

Judgment was given for the plaintiffs.
Messrs. A. It. Ihidson and J. K. Adamson, for plaintiffs. 
Messrs. A. ('. (Hall. K.C.. and C. S. Tapper, for defendant.

MAN.

K. B. 
1012

Jan. 8.

Macdonald, J.: - The plaintiffs are real estate agents doing 
business in Winnipeg, and bring this action for commission on 
the sale of land.

The defendant was the owner of certain farm lands at or near 
Swift Current in the Province of Saskatchewan, and meeting the 
plaintiff Nixon in Swift Current, they discussed the placing of 
the property in the market, and the best method of doing so.

The plaintiff interested one (1. W. Prout, of Winnipeg, in the 
purchase at $55 an acre, being the price placed upon it by the 
defendant. Prout visited the property when he was told that 
the price had been raised to $250 an acre. On the return of 
Prout and reporting to the plaintiff Nixon the increase in price 
the latter again went to Swift Current, interviewed the defend
ant and told him that he could get Prout to purchase at $55 an 
acre; and finally the defendant agreed to sell at that figure, and 
in order to satisfy Prout that he could purchase as originally 
offered, secured from the defendant an option (Ex. 1). This 
option fully sets out the terms of the sale, and the purchase by 
Prout was carried out in conformity therewith, and the plaintiffs 
now claim a commission on the sale, which the plaintiff Nixon 
asserts was agreed to he paid to him by the defendant.

The option, however, was made out to the plaintiff Nixon and 
the defendant now contends that, although the sale was carried 
out with and in the name of Prout. the sale was in the first in
stance to Nixon, and that the name of Prout as purchaser was 
subsequently, at the request of Nixon, substituted.

The defendant says that he never saw or heard of Prout* 
until the 17th May. 1911. the date upon which the agreement
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of hiiIi* was signed. In this, however, lie is el early mistaken, as 
the $0011 deposit was paid at least two weeks before the agree 
ment was signed, and a receipt (Lx. 2) was given to and in tie 
name of Prout. for that deposit, and this receipt further recites 
“(liven in pursuance of option dated the 27th day of April. 
1011, made between .1. K. Dowd le and S. O. Nixon.“ Thesi 
words were evidently added after the receipt was signed, as tie 
defendant places his initials opposite them. I am satisfied that 
the defendant knew that the plaintiff Nixon was not the pur 
chaser at the time of giving him the option, and that the option 
was given for the purpose of enabling Nixon to conclude a sal- 
wit h Prout. which lie succeeded in doing.

The defendant knew that Nixon was a real estate agent, and 
knowing also that lie was endeavouring to sell his property it 
is unreasonable to sav that lie did not intend to pay him a 
commission. I find that at the time that the defendant agreed 
to dispose of his property at $55 an acre, lie agreed to pay tin- 
plaintiff a commission of .V i, and although there is evidence of 
a dispute over this at a later stage of the negotiations there is 
nothing in the way of a release of the agreement to pay such 
commission.

The defendant, it is clear, attempted to evade payment of 
this commission. It was mentioned at the time of the execution 
of the agreement with Prout and suggested that the claim of tie- 
plaintiff Nixon for such commission be inserted in the agreement 
and the defendant then repudiated any liability for commission, 
and it is stated Nixon was sent for, and it is claimed that In 
there and then abandoned bis claim.

Mr. Smytlic. the solicitor who was closing the agreement, 
says that upon the defendant stating to Mr. Nixon that lie had 
given him an option, and if he wanted to substitute some one 
else, lie would not pay a commission, and that finally Nixon said 
he would not let the question of commission stand in the way of 
the deal going through. Considering the fact that there was m> 
foundation for or truth in the contention that another pur 
chaser was being substituted for the plaintiff Nixon. I cannot 
but believe that the witness Smytlic is mistaken, or that he has 
confused Prout and Nixon. It is possible that it was agreed 
that the question of the commission should be omitted from the 
agreement, and that this witness concluded from that fact that 
the plaintiff was abandoning Ids claim.

The plaintiff Nixon denies that lie was in Smyth’s office on 
the occasion referred to, and that any such conversation as stated 
ever took place, and in this he is corrolmrated by the defendant 
himself, who says that Nixon never elaimed a commission and 
that he never heard of such claim excepting through the Courts 
lie further says that at the time of the execution of the agre. 
men4 Prout said there should be a commission to Nixon, ami
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upon the defendant objecting. I1 rout replied, “Very well, go on. 
and if Nixon wants a commission lie can look to Dowd le for it. “ 

Finding that the property was placed in the hands of the 
phiintill' Nixon for sale and that there was an agreement to pay 
him iV« commission in the event of*his concluding a sale, and 
hi- having concluded a sale the plaint ill's are entitled to the 
ci nimission agreed upon and there will In* judgment in their 
favour for with costs.

MAN.

K. B. 
IfflS

Dowoi.k.

MaedonaM, J.

JH<lffmail for plaintiffs.

MINNESOTA AND ONTARIO POWER CO. v. RAT PORTAGE 
LUMBER CO. ONT

Ontario lliijli Court, Wit/tllefon, ./. •Iannanj .*». 1012.

Ix.u nction i$ II -130)—<Ikanti.no Intkkim Oriikr i nth. Triai.—Uoxa 
KIIIK PlhlTTE.

W here 1 livre i» a Inina ll<le iliwpule hy I lie ilvfemliinl of the plaint ilf"* 
title to riparian right» in an action for Interference, an interlocutory 
injunction will not lie granted, mile»» the interim injury »u»tainei| hy 
the plaintiff in clearly greater, in ca»e he «uccccd* in the action, 
than the interim injury which the defendant would *u*taln. Iiv the 
interlocutory injunct ion.

|See Maekenzio'h Yearly Practice ( Eng.. 1912. page» 1263, 1264; 
Canadian Ten Year Digewi. 1729. I72H. 1739.)

Motion hy the plaintiffs for an interim injunction restraining 
the defendants and each of them from interfering with the 
natural flow of the waters of the Rainy River past the lands and 
works of the plaintiffs at or near Fort Frances, hy damming and 
storing the waters of certain lakes.

The motion was dismissed.
(Jlyn (hhr, for the plaintiffs.
(I. II. Walsun, K.(\, for the defendants the Rainy River 

Lumber Company and the Slid win Company.
II. It. Ilnidrrson, for the defendants the Rat Portage Lum

ber Company and the Northern Construction Company.

Miiuu.kton. J. : Further consideration has continued my 
view, expressed upon the argument, that no ease has been made 
which would warrant the granting of an interim injunction. The 
plaintiffs' rights are hy no means clear, and there can he no 
doubt that the defendants have for years used the water in the 
manner contemplated. I fear that any injunction will neces
sarily occasion the defendants greater injury than the plaintiffs 
will sustain between the present time and the trial. 1 cannot 
say that the plaintiffs have shewn that the balance of conveni
ence is in favour of the injunction ; and, when the right as
sorted is denied, and there can he no question as to the bona

lie. .i 
1912
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fidcs of* the dispute, the rule is against interference, unless the 
injury done to the plaintiff is clearly greater, if in the end he 
should he found to be right, than the injury to the defendant 
by an injunction, if in the end he (the defendant) is found to be 
right.

On this motion it would he quite out of place for me to at 
tempt to consider the merits. When once satisfied that there is 
a real question to be tried, 1 ought not to interfere with the 
ordinary course of litigation, save in cases where a modus vir 
nidi can be suggested which is on the whole advantageous.

The plaintiffs may amend as they desire; and, if a trial can 
lie hail with advantage at an earlier date than that fixed for the 
Fort Frances sittings, no doubt some arrangement may be made 
to meet the convenience of the parties. Costs in tile cause.

hilirini injunction n fused.

THE KING v. CHLOPEK.

Iti itinli Columbia Court of Appeal, MacHonahl. C.J.A . Irving, ami 
tlallihrr. ././..4. January 9. 1912.

1. Fisheries (8 1 It—9)—Tackle ahii Appliances—Foreign Ship in-
Canadian Waters—Vse of IKirien.

Dories used with a fishing vesut'l «re n part of the fishing tackle 
or appliances of the vessel uml proof that the fish were being Iran- 
ferred from her dories to a vessel not |ieriiiiUed to fl*h in ( anadi.in 
water* at tlie point within Canadian jurisdiction, at which the 
vessel was overhauled, is eviilence of illegal lishiiig within the Cu* 
toms and Fisheries Protection Act (CanadaI.

| For other canes æe I Canadian Ten Year Digest 1149 -14.VL |
2. Evidence (|1IC9—20ft)—Presi mption from Witiimoldinu or Des

troyino Evidence—Application in International Law.
Per Irvino, .LA.:—A prcsumjitlon is raised against a spoliator 

wlm destroys or conceals the things, the finding of which would Ih- 
evidenee against him. ami such presumption is applicable in matter* 
of international law.

| Foi other cases sis- tMger's Law of Evidence. Canadian edition. 
1911. pages 4O8-410.]

APPEAL by defendant from a judgment of the Chief .lustice 
of the Supreme Court of liritinli ( in favour of the
Crown upholding a seizure of defendant's vessel for illegally 
fishing in Canadian waters in contravention of the Customs ami 
Fisheries Protection Act. R.K.C. (190ti), eh. 47.

The appeal was dismissed and the seizure sustained.
Messrs. IV. H. A. liitchu, K.C., ami //. L. lie id. K.C.. for 

appellants.
Macdonald, for the Crown.

Macdonald, C.J.A.:—In the view 1 take of the evidence it 
becomes unnecessary to determine the construction which ought

55



1 D.L.B.I The King v. Ciilopek. 97

to be placed upon R.S.C. 190(5, eh. 47, see. 21*; therefore, for B-C-
the purpose of this opinion. 1 will assume that the onus of A
proof of the offence charged was upon the respondent. I have 1012 
had the advantage of reading the reasons for judgment of Mr. —-
Justice Irving, and I concur in his view of the evidence. I will The Kino 
only venture to add to those reasons by referring to other evi- ciilopek. 
ilenee which to my mind has an important hearing upon the 
case, and which indicates very clearly how little confidence the e.-iT.' 
captain of the “Edrie” had in the hearings which lie claims to 
have 1 just before the seizure, and upon which appellant 
relies, lie admits that as early as 11.50 he knew the character 
of the approaching ship. From that time until the seizure was 
made he was making very strenuous efforts to get in his dories 
and fishing gear. In other words, he was taking up that which 
would have proven beyond question whether he was or was not 
within the three mile limit. lie was destroying the evidence 
which would, according to his story, have established beyond 
dispute that lie was outside the three mile limit. The excuse 
which In* gives for this does not appeal to me. I take the fol
lowing extracts from his evidence:—

Q. I am asking you this at 11.50 you were absolutely cer
tain that it was a Canadian cruiser?

A. Yes, sir.
Q. Now. those buoys remained in the water there from 

11.50 until 5 or 10 minutes to 1.
A. Yes.
(j. And your hearings were taken for the purpose of con

vincing you that you were outside?
A. Yes.
(j. Now, is there any reason why they should not have re

mained there 10 or 15 minutes longer to convince the captain 
of the “Rainbow” that you were outside?

A. Yes, there is this reason—if those buoys had remained 
10 or 15 minutes longer there the men would have had to haul 
this gear in and look at it for 10 or 15 minutes and would not 
he doing anything.

<4. Now, if those buoys remained there when the “Rainbow” 
came up, the “Rainbow” could have taken the liearings just as 
well as you.

A. I suppose they could.
(j. The buoys were anchored there?
A. Yes.

And there was no chance of moving at all ?
A. No.

-I- TIm- burden of proving the illegality of any seizure, made for 
h I Icgctl violation of any of the provisions of this Art. or that the officer 
or |mtsoii -ei/.ing was not by this Act authorised to seize. shall lie upon 
♦hr owner or claimant.

3
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tj. And the “Rainbow” was within 2(H) yards of you when 
you took up that last buoyÎ

A. Yes.
I would dismiss the appeal.

Ikviku, J.A.: 1 would dismiss this appeal. I reach thaï
conclusion on the tacts of the case, and irrespective of the onii* 
which the appellants contend that the learned Chief Justir 
improperly placed upon them.

The contention put forward by the appellants that sec. 21 
applies to a class of action wholly different from this action 
is. in my opinion, sound.

Coming to the facts of the case, it is established beyond 
doubt that the “Kdrie” was on the day in question in Canadian 
waters.

There were on the bridge of the “Rainbow*’ in addition I 
the quartermaster at the wheel, (1) Commander Stewart direct 
ing tin* navigation of the “Rainbow." and taking from time tn 
tint* her bearings and the bearings of the “Kdrie**; (2) Mr. 
Moore, the first lieutenant, who verified two of the fixes of flu 
“Kdrie” made by Commander Stewart, and who also fixed flu- 
position of" the “Rainbow” at R: <3) Lieutenant Kdwards. wlm 
held the range finder on the “Kdrie” from 14.0(H) yards down 
to 7Û yards, ami who, for the information of Captaiu Stewart, 
called out the diminishing distances at every 100 yards; mul 
(4) Lieutenant Holt, who watched the “Kdrie” and her small 
boats through a telescope, and who from time to time reported 
to Captain Stewart the movements of the vessel and her dories. 
From tin- bearings thus taken. Commander Stewart has placed 
the “Kdrie” on the chart as being at 12.39 at a point marked 
1 : at 12.48 at a point marked 2; and at 1.10 at a point marked 
R. Kadi of these three places arc within the three mile limit.

Lieut. Holt reported that when lie first saw the dories they 
were to the southward of the “Kdrie,” and that later he picked 
them up close alongside her.

During the period that elapsed between the time when llu 
“Kdrie” was first sighted until she was at point R., she wa* 
engaged in getting the fish out of the dories on to her own deck 
It was the final act necessary to reduce the fish into actual pos
session. That act. or the act of lifting the dories bodily with 
the fish on board them, seems to me as much a part of the oper 
at mu of fishing as those things which are admittedly “fishing.” 
e.g.. dropping the hooks overboard or pulling the lines in to 
see if anything has liven caught, are.

At any rate, proof of that operation—of lifting the fish 
from the dories on to the deck of the “Kdrie”, both dories 
and “Kdrie” being within Canadian waters—raised a sufiieieut 
case to require evidence to Ik- adduced by the defendants that
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lin y wvtv not fishing : sec* Hollis v. Young, [1909J 1 K.I3. 629; 
and when that evidenee was given it transpired that the 
■' Kdrie”, although pretending to shew their captors where they 
had been fishing, and that they had picked up all their gear, 
had, in fact, left a large amount, fully one-half of their outfit, 
in the sea. The deliberateness of this concealment is shewn by 
the fact no mention of the circumstance of the loss was 
made in the “Edrie’s” log, a very carefully prepared docu
ment.

The inference 1 would draw from this act of abandonment— 
this suppression of evidence—was that the un recovered gear was 
in Canadian waters, and its existence was concealed from the 
"Rainbow” officers in order that it might not he used as evi
dence against the defendants’ ship, which the master then 
knew was arrested for fishing in Canadian waters.

Starkie. in his laws of Evidence (1853), speaks of the sup
pression or destruction of evidence as a “prejudicial circum
stance of great weight ”, and Wills on Circumstantial Evidence 
<19021. reproduces the statement with approval.

The principle of presuming against a spoliator is adopted 
in international law when papers have been spoliated by a cap
tured party : Tin Hunier (1815), 1 Dodson 480.

B.C.

V. A.
1012

( IILOPEK. 

I rung J.A.

(•aijjiikr. J.A. : The evidence adduced by the Crown satis
fies me that appellants were fishing within the three mile limit.

I agree with my brother Irving that the dories arc a part 
of the fishing tackle or appliances. The appeal should be dis
missed.

Defendant's appeal dismissed.

THE KING v LEW.

Ilrilish Columbia Court of Appeal, UacdonalU, C.J.A., Irving ami 
(lalliher. ././. i. .lanuarg 0, 1012.

I Xkw Trial (811—Si—Criminal Cask—Misai ruction ok It ky ah to 
I nimportant Qvkstion—Stati'tory Restriction as to Svbktax 
tial Wrong (Cr. Code 1010).

1 pon mi np|mil in n criminal case, the Court of Appeal should not 
"rant a new trial merely been use a portion of the Judge's charge was 
objectionable if of opinion that, irrespective of the charge, the jury 
couhl not have done otherwise than convict the accused and conse
quently that the misdirection could i <t have occasioned any •‘sub
stantial wrong” to the accused within the terms of the Criminal (’ode 
i( an. 19(10), sec. lull).

| See also Trcmecnr’s Criminal Code. 2nd ed.. ltms. pages 806 808; 
and see Annotation to this case.]

- Am u. (8 VIIJ—71— Instruction to Jvrt on Criminal Trial—On 
.i kit ion not Taken at Trial.

While the lack of objection on the prisoner's behalf at a criminal 
irial to an erroneous instruction in the Judge's charge is not neces-

B. C.

C. A.
1912

Jan. 0.
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BC. Mlilv fatal tn an uppi'iil. it it a matter which Oh* appellatv Court will
i'ihitidor at a virctmiwtamv t failing to uphold the trial prnveeding* not 
withstanding the irregularity, when determining whether or ii"t 
any «ulmtantial wrong or miscarriage had lieen thereby occa*ione<l 
without which the conviction mutt If nllirmed under sec. Illlll of the
Cr. Code (Can.) HMW.The Kino

Appeal hy tin- accused from » conviction for theft of the 
clothes of the prosecutrix.

The conviction was attirmed hy a majority of the Court.
IV. Z\ (Irani, for appellant.
IV. .1. Maalonahl, K.C., for the Crown.

M xnioN.xi.i). C..I.A. : On the argument. I was inclined to the 
opinion that a new trial ought to In* ordered, hut upon reading 
the ease, and upon further consideration. I think that, although 
that portion of the charge complained of is objectionable, no 
substantial wrong has been done to the prisoner.

The jury might properly have been told that there was evi
dence from which they might conclude that the prisoner desired 
to prevent the complainant from returning to Vancouver on that 
morning, and that it was open to them to infer that the motive 
for the alleged taking of the clothes was, by that means, to pri
vent her from doing so. The objection is one more of form 
than of substance. Section 1919 of the Criminal Code imposes 
upon this Court a duty which it ought not to shrink from per 
forming. The Court is not to quash a conviction, and order a 
new trial, unless it is convinced that a substantial wrong has 
been done the prisoner, or that there has been a miscarriage of 
justice arising out of the matter complained of.

In this ease the prisoner was caught xvith the clothes in his 
valise, and all the circumstances tend to discredit the truth of 
his story that he had no knoxvledge of how they came there. 
That portion of the Judge’s charge complained of relates to a 
matter xvhich, while very proper to he considered by a jury in 
determining the truth or falsity of the evidence, was one which 
the Crown was not bound to prove. On the evidence, I am 
unable to say how the jury could have done other than convict 
him irrespective of anything which the learned Judge said in 
his charge. I think see. 1019 was intended to cover just such 
a ease as this, and to prevent the scandal of delay and un
certainty in the punishment of crime. The lack of objection hy 
prisoner’s counsel to the charge at the time when the matter 
could have lieen instantly rectified, while not necessarily fatal to 
an appeal, is a matter which we ought to consider both in its 
relation to the general practice of Courts not to grant next- 
trials where no ohjeetion has been taken, and to the probable 
effect which the words complained of had upon those who heard 
them. If prisoner's counsel did not apprehend any prejudice 
to his client, it is not unreasonable to suppose that this phase
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of the case was not regarded h.v anyone as of much moment, 
would dismiss the appeal.

Irving, J.A.:—The prisoner complains of that part of 
charge set out in the following words :—

“It is suggested on the part of tin* Crown, or if it is not 
suggested, your common sense would suggest to you that 
there would he a motive which we can readily understand 
on the Chinaman's part for the taking of those clothes. 
There is sufficient evidence here, if you find that the in
tention of taking that girl to Prince Rupert was to embark 
her in the business of prostitution and it is a matter of 
common knowledge that one of the most usual ways of forc
ing them to embark in the business of prostitution by the 
men who intend to profit by their becoming prostitutes, is 
by taking away their clothes.”

The ease made against the prisoner was that he had stolen 
her clothes.

The evidence of the prosecutrix was that she had gone to 
Prince Rupert with him ; that he and she lived together in a 
cabin, and immediately adjoining their cabin, and under the 
same roof, there lived another Chinaman named Mali Hung with 
another woman—Kitty Stevens.

“On the morning she went to come home” (I use her own 
words) ‘‘to Vancouver.” her clothes—everything, including boots 

were taken from her room and were found in the prisoner s 
bag when he was arrested.

The arrest was made on the dock whilst lie was waiting for 
his steamer.

It was suggested by the defence (and this was the only de
fence) that the woman had placed them there. But the woman 
denied this, and the evidence of the policeman who made the 
arrest shews that the prisoner did not make this contention at 
the time of the arrest.

It was argued before us that there was no evidence of any 
intention on the part of the prisoner to place her in a house of 
ill-fame—or to support what the learned .lodge speaks of as 
a matter of common knowledge.

There is this evidence, and having regard to the proximity of 
the two cabins, and the character of the inmates, it seems to me 
to be cogent.

(P. 8) ‘‘He said lie was going back, and I said, I wanted 
to come too, and he said. 1 had better wait and he was going 
to send me a ticket when he got back.”

(P. 11) ‘‘I told him (this is in a conversation which 
must have taken place after the arrest) I told him that lie 
was a pretty foolish fellow to bring all this trouble on him- 
self ... I said, I did not think he would do it. 1 said.
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Mali Hung must be a pretty bad fellow to put bad thoughts 
in his head to get him to do that.”

The Judge's charge is very clear, and to my mind eminently 
fair, but it is said that the prisoner is entitled to a new trial 
because there was no evidence of this practice. Jurors are sup 
posed to be men of the world, and they are allowed to act upon 
matters within their general knowledge.

If the Judge bail said to them:
“It is urged on the prisoner’s behalf that he could 

have no motive for stealing these clothes—that they were 
of no use to him. that may be quite true, he could not wear 
them himself, but he might sell them, or you may find that 
he had an ulterior motive. It is not necessary that his 
motive should be proved; but in considering whether In- 
had any ulterior motive, you, as men of the world, may use 
your general knowledge ami determine the question ot 
motive (if you think necessary to go into that) by eon 
sidering whether the taking away of her clothes was part of 
a scheme to leave her in Mali Hung’s clutches.”

Had the learned Judge put it that way. I think there could 
have been no objection to the charge.

And wherein do the two ways differ—only in the matter of 
words, it seems to me.

I do not know that it is common knowledge that a practice 
of that kind is resorted to, but the existence of the practice is 
immaterial. It was put before the jury the suggestion that the 
detention of the clothes might l»e done for ulterior purposes.

It is quite usual and proper for a Judge or counsel to refer 
to notorious matters without proof: see It. v. Dowling, 7 State 
Trials iX.S.) 390: If. v. Duff, 7 State Trials (N.S.) at p. 017. 
and some authorities cited at pp. .‘$82 and 883 in 1.» B.t'.R.

There is another point to In* observed that when the matter 
was fresh, counsel for the prisoner took no objection to the fair
ness of the charge. 1 would uphold the conviction.

(Lm.miikk. J.A.:—I would quash the conviction and order a 
new trial. The charge complained of is set out in my brother 
Irving’s judgment.

There is to my mind no evidence whatever that the prisoner 
had any thought of forcing the girl to embark in the business of 
prostitution.

It was not necessary to prove such in order to convict the 
prisoner if the jury believed the story of the girl in preference 
to that of the prisoner. The Judge put it to the jury very 
pointedly that they might infer intention (of which there was 
no evidence from which such intention could be inferred on 
the ground that it was a matter of common knowledge that the 
stealing of the clothes was one way of forcing the girl into that 
life.
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I am unable to say that this might not have influenced the B-c-
jury in reaching their verdict, and it' it did, the prisoner has not A
had a fair trial. 11112

Conviction affirmai.
Thr Kino

Annotation—New trial (§ II—8)— Judge’s charge—Instruction to jury in
criminal case—Misdirection as a "substantial wrong"—Cr. Code (Can.
1906) sec. 1019.

Vnder Canadian jurisprudence n hill of exception* will not lie in a Annotation
• riminal earn*. Win Ian v. //« </.. 2K V.C.Q.B. 132: Dural v. Itrg.. 14 Lower _  -------
( iinada Rep. 74. 70. These were eases before the Criminal Code and now, 'Spw ,r'a*
liy Code sec. 1014. “no proceeding* in error" shall Ik- taken in any criminal
• ase. lint the Court lie fore which any accost'd person i- tried may either 
during or after the trial reserve any "question of law" arising either on 
the trial or on any of the proceedings preliminary, subsequent, or incidental 
thereto or ariniiig out of tlic dirertion of thr Judge. for the opinion of the 
Court of Appeal. Cr. Voile see. 1014(2); see. 2(7). The trial Court may 
reserve a ease on a question of law ex mcro niotu or upon the application 
of the accused made either during or after the trial. Cr. Code Amend
ment Act. 1909 (Van.), amending see. 1014(3). If the trial .fudge refuses 
to reserve a question of law. the party concerned may then apply directly 
to the Court of Appeal for leave to appeal and thereii|wm. if leave be 
granted, a ease must lie “stated" in like manner as it would have lieen 
"reserved" had the trial .lodge granted the application mad,- to him in 
stead of refusing it. Cr. Code see. 1015.

By Code section 1019 it is enacted that no conviction shall Is* set aside 
nor any new trial directed, although it appears that some evidence was 
improperly admitted or rejected, or that something not according to law 
was done at the trial or some niiudirrctiou girru. unless, in the opinion of 
the Court of Appeal, some substantial wrong or miscarriage was thereby 
occasioned on the trial: Provided that if the Court of Ap|>cnl is of opinion 
•hut any challenge for the defence was improperly disallowed, a new trial 
shall lie granted.

Where a convict ion Im* lieen made without the legal proof required by 
law of an essential part of the crime, such defect is a “substantial wrong or 
miscarriage" at the trial xvithii this section and the conviction must be 
set aside. The King v. Drummond, 10 Can. Cr. Cas. 340.

The intention is that the improper admission of evidence shall not in 
itself constitute a sufficient reason for granting a new trial, and that it is 
not necessarily a "substantial wrong or miscarriage." ( link-in \. Yew 
South Wale* (1N94). A.V. 57, distinguished.) It. v. Woods (1S97i. 2 Can.
Cr. Cas. 159 (B.C.).

Hut in the absence of a direct and unmistakable enactment, the Court 
should not. upon a ease reserved, a .firm a conviction, where material evi 
dence has been improperly received, because, in the opinion of the Court 
there is sufficient good evidence to support a verdict. It. v. Dixon. 29 
YS.K. 462; R. v. (libnon (1*87), 18 Q.B.D. 5*7.

If a most important and substantial ground of defence clearly disclosed 
by the evidence is not submitted to the jury by the Judge’s charge, the 
conviction cannot stand, although the prisoner's counsel did not ask at the 
trial for any other or fuller direction. It. \ Theriault (1894). 2 Van. Cr.
Va». 444 (N.B.).



Dominion Law Rei*ort |1 D.L.R

Annotation (continued)- New trial (8II Si—Judge’s charge—Instrur 
tion to jury in criminal case—Misdirection as a “substantial wrong"- 
Cr. Code i Can. 19061 sec. 1019.Annotation

|j ; The strictness of the rule applied in civil cases in some of the pro 
vinee* hv which mi objection not raised at a time when it could have been 
remedied, cannot afterwards la» allowed, should not la* applied to cases «if 
misdirection in criminal cases. (It. Fick (1H4MD. lit I’.C.C.P. 879. dis
approved.) I hid.

Where an alleged confession is received in evhlence after objection In 
the accused. ami the trial .Imlge liefnre tlu* conclusion «if the trial reverses 
his ruling ami strik«-> «nit the evidence of the allcgcil confession, at the 
'ame time directing the jury to disregard it. the jury should lie dischargcil 
and a new jury empanelled. It. v. Ko Mger (lSt)Si. 2 Can. Cr. ('as. 501.

An accused |»ers«iii has the right to have his i-a*e siihmitteil to the jury 
without any «■«iniment on his failure to testify lieing maile by the trial 
.Imlge. ami although such comment is afterwards withdrawn, the making 
of same is a .substantial wrong to the accused, ami if he is «-«invicted la* i- 
entitled to a new trial by reason thereof. It. x. Coleman (IHtlS). 2 Can. 
Cr. Cas. 52.1 (Ont.j.

The English Act. 7 Edw. VII. (Imp.), eh. 2.1. -cc. 4. conferring special 
powers on tin* English Court of Criminal Apjicnl. is in these wonls:

“Thii Court of Criminal Ap|»cal on any such np|M*nl against conviction 
shall allow the appeal if they think that the veriliet «>f the jury shonhl I*- 
set aside on the ground that it is unreasonable or cannot br nuppoihl 
haring regard lo (hr evidence, or that tin* jmlgment of the Court liefor.- 
xxliom the appellant was convicteil shouhl Is- s«-t asi«|e on the groiiml of a 
wrong «lecision «if any «|iicstion «if law or that on any groiiml then* was a 
miscarriage of justiis*. ami in any other fas- shall «lismiss the appenl;

"Provided that the Court may. notwithstanding that they are -if 
«ipinion that the point raise<| in tlm appeal might Is- decided in favour «if 
the appellant, «lismiss the ap|H*nl if they ««onsiiler that no substantial ini' 
carriage of justice has actually occurred."

Sir Charles Fitzpatrick, C.J., in illrn v. The King (1911), 44 Can 
S.C.R. .1.15, 18 Can. Cr. Cas. 1, said:—

"There are. obviously, verbal distinctions which can Is* maile be!w«--"i 
the English Act ami the s«N-ti«m of our Code. The English statute enni-ls 
that the ap|s«al shall la* alloxxed in a «•«•rtain numlwr of enum«,ral«,il «a «- 
—including that of a venlict irhirh rannot hr nup ported haring regard I 
the evidence—ami that in any others the np|s'nl shall Is* dismissed. \- 
nppears by the citation from Hex v. Fiêher, (1910) 1 K.ÎI. 149. that statute 
has Is'i-n const met! by the Court of Criminal Ap|icnls to mean that tl- 
<imviction must Is- s«-t aside xvliere improper evldem-e has lieen ndmittcl 
even if having r«*gur<l to the whole evidence there is sulTieicnt to support 
the verdict. This is now the settleil rule notxvitlistamling the proviso t - 
the English Act that the ap|wal may lie dismissed ex'en if the point raised 
might lie «leciileil in favour of the appellant if the Court consider» that 
no substantial miscarriage of justice has occurred.

“Our section 1019 i* practically to the *nme effect. It provi«le* that no 
conviction shall lie set aside if it ap|ieurs that some evidence xvas impro
perly a«lmitte«l unless some substantial wrung or miscarriage of justice was 
thereby occasioned. The underlying principle of both is that, while the
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Annotation itniitiiniuli New trial iS II 81—Judge's charge—Instruc-
tion to jury in criminal case—Misdirection as a “substantial wrong’’—
Cr. Code (Can. 19061 sec. 1019.

Court has a discretion to exercise in cases where improper evidence has 
lieen admitted, that discretion must he exercised in such a way as to do the 
prisoner no substantial wrong or to occasion no miscarriage of justice; 
and what greater wrong can la* done a prisoner than to deprive him of the 
lienclit of a trial by a jury of his peers on a question of fact so directly 
relevant to the issue as the one in question here—the existence of previous 
threats— and to substitute therefor the decision of Judges who have not 
heard the evidence and who have never seen the prisoner? It may well be 
that in our opinion sitting here in an atmosphere very different from that 
in which the case was tried the evidence was quite sufficient, taken in its 
entirety, to support the verdict, but can we say that the admittedly im 
pro|s»r questions put by the Crown prosecutor and the answers which the 
prisoner apparently very reluctantly gave did not inlluence the jury in 
the conclusion they reached ? We must not overlook the fact that it is the 
free unbiassed verdict of the jury that the accused was entitled to have.

“Despite all the changes made in recent years in the procedure in cri
minal and quasi-criminal cases, the classic saying of Lord Hardwicke still 
holds that ‘it is the greatest consequence to the law of England and to the 
subject that these powers of the Judge and jury are kept distinct, that the 

determines the law. and the jury the fact; and if ever they come to 
U* confounded it will prove the confusion and destruction of the law of 
England.’” Allen v. The King (1011), 44 ('an. S.C'.H. 33.». |H Can. Cr. 
l'as. 1.

And where upon a material question in a murder trial as to whether 
there were two or three Italians present at the time of the quarrel, a 
witness stated on examination in chief that there were only two. hut on 
cross-examination on behalf of the accused said there were three, and the 
trial Judge in his charge to the jury erroneously represented that the first 
statement was of three and that this was varied to two on cross-examina
tion. the jury may have assumed from this error in reversing the order 
of the depositions that the statement as to the presence of three Italians, 
which was the more favourable to the accused, had been withdrawn by 
the witness, and such irregularity constitutes error, entitling accused 
to a new trial. The King v. De Harm ( 1906), 17 Can. Cr. (’as. 497.

RE WOEFFLE.

Ontario High Court, MUhllrton, •/. Junuarg 11. 1912.

I. Wl 1.1.8 ( g III It—SO)—1‘KHNON to UK Am I HTAIXKII IIY Ft'TIMK ( OXTIX

Where a legacy is left by will to persons not named but who are 
*> described by reference to some extrinsic fact that they could be 
ascertained by extrinsic evidence at the time when the legacy is to 
take effect, the bequest will lie sustained; hence, a liequest in the fol 
lowing words; “to the party at whose house 1 die" i not void on tlie 
ground of uncertainty.

|See Theobald on Wills, 7th ed., with Canadian cites, pages 69. 
273, 274.1

B.C.

Annotation

New trial

ONT.

11. C. J.
1912

Jan. 11.
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ONT. 2. Evidence ($ VI .1—572)—Beqikht to “Party at Whose Hovhk I Die*' 
—Interpretation—Identity ok Person Intended.

H. C. J. 
1912

A bequext in the following terms: “to the party at whose house 1 
die," may lx* construed in the light of the surrounding circumstance- 
a* a gift to the son-in-law of the decedent as head of the household

Rt
WOETTLE.

where the testator was making his home at the time of hi* decease.
and not to the owner of the house.

| See Odgers* Law of Evidence, IP 11 ed.. pages 561 et aeq.]

Motion by the executors of the will of Martin Woeffle for an 
order, under Con. Rule 938, determining a question as to the eon 
struct ion of the will arising in the administration of the estate

By the clause of the will of which the interpretation was 
sought, the testator made a bequest “to the party at whose house
I die.”

An order was made declaring the testator’s son-in-law who 
was the occupant entitled as against the opposing claim of the 
property owner.

./. /). liisst tt, for the executors.
II. 8. Whitt. for the testator's son-in-law.
II. II. Paris, for the owner of the in which the testa

tor died.

Middleton, J. :—This case is well covered by Stubbs v. 
Sargon, 2 Keen 255. affirmed 3 My. & Cr. 507. There the testa 
trix gave certain property to he divided “amongst her partners 
who should l»e in co-partnership with her at the time of her 
decease or to whom she might have disposed of her business in 
such shares and proportions as her trustees should think fit
It was said that this was void, because of “the undefined char
acter of the persons who were to take under it, as well as the 
indefinite nature of their interest.” The devise was upheld be
cause “the persons were so described with reference to some 
extrinsic fact as that the subject of the devised (sic) could In- 
ascertained by extrinsic evidence at the time when the devise was 
to take effect.” “It was nothing more than the common case of 
a gift to a class of persons who should fill a particular character 
to he ascertained by some act or event extrinsic to the will 
indeed. . . Thus a gift to the persons who should lie the
testator’s servants at the time of her decease would lie perfectly 
good, though it would probably depend in a great degree upon 
the acts of the testator who should fill that character." See tie 
report of this case. 6 L.J.X.S. Oh. 255.

Applying this principle to the facts shewn, 1 have no doubt 
that the son-in-law. as head of the household where the testator 
was living at his death, takes. This was his “house" in th«- 
sensv in which the testator used the term. He was referring to 
the house as an alsxlc and place of residence, and in no way to 
the ownership. Declare accordingly. Costs out of the estât*

Orth r according!>i

08
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COMPTON v. ALLWARD.

Manitoba K i nil's Hr licit. Trial before Mathers, C.J.K.B. January 8, 1012.

1. Assignment (8 I—17)—Damages fob Tort—Collision on Highway.
A claim for iliuimges for personal injuries from a collision on the 

highway ilue to the defendant's driving on the wrong side of the road 
is not assignable.

| I let/ieyor v. i'a in libel I, |{l Man. It. ."IS. and Met 'onnael. \. Toronto
Hy. Co., 13 O.L.R. 65ti. followed.]

2 Bailment i# 11--loi—Claim in Tout by Bailfi against Wronoiiokr 
FOB lN.lt BY TO PROPERTY.

As against a wrongdoer the possession <if a bailee is title, and the 
bailee is entitled to recover for the whole loss or deterioration of the 
subject of tbe bailment, ex. gr.. a lioiw and buggy hired from a livery 
stable kn'per|. and the wrongdoer having once paid full damages to 
the bailee ha- an answer to any action by the bailor against him.

I lie The Winkficlil | 11102] P.i> 42 ; tllrmrooil I,limber Co. \. I'hillips.
11004| A.V. 4 ll'i and Turner v. Sniiler. Ill Man. It. SI. followed : and 
see Bcven on Negligence 3rd ed. 1908. pages 730. 737.]

3. Bailment (8 HI—17)—Damages Recovered by Bailee for Loss of 
Chattel—Aerornti.no to Bailor.

Where a bailee in possession recovers from a wrongdoer tbe damage 
done to the subject of tbe bailment, tbe moneys received in excess of 
the monetary interest of the bailee in the chattel arc deemed to have 
hern received to the use of tbe bailor and the bailee must account to 
tbe bailor in respect thereof.

| See Beven on Negligence. 3rd ed. 1008. page 737.]

4 Negligence (8 I 1)—71)—Highway—Law of the Road.
Driving in the dark on the wrong side of the road and so causing 

a collision the danger of which neither driver could foresee in time 
to avoid it. is actionable negligence.

| See Oliphant on Horses. 0th Can. ed. 342.]

Triai, of action for the value of a horse killed and buggy 
destroyed hy a collision with another buggy driven hy the de
fendant.

Judgment was given for the plaintiff.
A claim for personal injuries sustained hy another occupant 

of the plaintiff’s buggy claimed hy assignment to the plaintiff 
from the injured person who was not a party to the action was 
disallowed on the ground that such claim is not assignable. 

Messrs. .1/. G. Manie il and It. /,. Deacon, for plaintiff.
IV. Thornburn, for defendant.

Mathers. C.J.K.B. :—On a dark uii in October last the 
plaintiff was driving a horse and buggy \ h lie had hired from 
a livery stable keeper westward on Portage Avenue in this city 
between the St. daim-s bridge and the city limits, lie was on 
the north side of the travelled portion of the road, which at the 
point in question, was about twenty-four feet wide. The horse 
was trotting at from six to seven miles per hour. He heard no 
noise of anything approaching, hut suddenly observed a horse

MAN.

K. B. 
1912



Dominion Law Kworts. |1 D.L.R1U8

K. II. 
till*

('OIIPTON

Xi.i.WAim.

Miitlii'l*. OmI.

In* believed to be <ihout twenty-five feet away coming towards 
him on the same side of the road. The plaintiff turned to tin- 
right to avoid a collision, hut in an instant the buggy driven by 
the defendant crashed into the buggy lie was driving. Both 
horses broke loose and ran away. The plaintiff was pulled over 
tin- dashboard hy the reins, as also was the defendant. Tin- 
plaintiff's buggy was damaged to tin- extent of #5. The horse 
ran away westward, and when a short distance beyond the «it\ 
limits collided with a baker's delivery waggon and tin- horse 
sustained injuries from which In- afterwards died.

With the plaintiff in the buggy was a young lady Louisa 
Wilson, who was thrown out by the collision and found in tin- 
north ditch close to the buggy in an unconscious condition. Sin 
was not seriously injured, but was unable to resume her on I in 
ary occupation for about a week.

This action is brought by the plaintiff to recover damages 
for the value of the horse and the damages to the buggy and 
for personal injuries, lie also sues upon an assignment from 
Miss Wilson for the damages sustained by her.

The negligence alleged against the defendant is that lie was 
driving recklessly and rapidly on the wrong side of the road.

I tiud as a fact that the defendant was driving on the wrong 
side of the mad, that is, on the north side City Charter, see 
737 ; but I cannot liud that In- was driving recklessly or negli 
gently, except in so far as driving on the wrong side of the road 
in a dark night constitutes negligence.

It is objected first as to the part of the claim held under an 
assignment from Miss Wilson, that such a claim is not assign 
able and. therefore, that the plaintiff cannot recover upon il 
With this contention I agree. The law is so settled by 1IcUnpor 
v. ('amphrll. 111 Man. R. 38, and Mcf'ornuick v. Toronto /Ml 
fV. 13 O.L.R. 656.

It is further objected that the plaintiff lieing merely a 
bailee and not the owner of either the horse or the buggy, and 
not being liable over to the owner for the damage, cannot recover

The right of tin- bailee to recover under the circumstances of 
this case is stated by Collins. M.R., delivering the judgment of 
the Court of Appeal in A\ “ Tin Wint firhlf 1!I0‘21 IM). at |> 
60: “The root principle of the whole discussion is that, as 
against a wrongdoer, possession is title. The chattel that has 
been converted or damaged, is deemed to be the chattel of tli 
possessor and of no otlu-r, and, therefore, its loss or détériora 
t ion is his loss, and to him, if he demands it, it must be recouped.
11 is obligation to account to the bailor is really not ad rein in tin- 
discussion. It only comes in after he has carried his legal posi 
lion to its logical consequence against a wrongdoer, and ser\ 
to soothe a mind.disconcerted by the notion that a person who is 
not himself the complete owner should be entitled to receive bai l
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tin* full value of the elwittel converted or deHtroyeil. There is 
no inconsistency between the two positions; the one is the 
complement of the other. As between bailee and stranger pos
session gives title that is, not a limited interest, but absolute 
and complete ownership, ami lie is entitled to receive hack a 
complete equivalent for the whole loss or deterioration of the 
thing itself. As between bailor and bailee the real interests of 
each must In* inquired into, and. as the bailee has to account for 
the thing hailed, so he must account for that which has become 
its equivalent and now represents it. What lie has received 
above his own interest he has received to the use of his bailor. 
The wrongdoer, having once paid full damages to the bailee, 
lias an answer to any action by the bailor.”

This judgment was approved by the Privy Council in (lien- 
irood I,umber ('<>. v. Phillips, 111104 | A.C. 405. lyord Davey, 
who delivered the judgment of the Privy Council, after quoting 
from the judgment of the Master of the Polls in “The Wink 
Held” ease, concludes the paragraph: “Their " < do not
consider it necessary to refer at any greater length to the reason
ing and authorities by which the Master of the Polls supports 
this conclusion, and are content to express their entire concur 
rence in it.”

These eases were followed by Mr. Justice Pichards in Turinr 
v. Snider, 1(i Man. P. at page 81.

As tin- law stands. I think that the plaintilT is entitled to 
recover from the defendant the full value of the horse ami of 
tin- damages to the buggy, provided the damage was caused by 
the negligence of tin- defendant.

The defendant was driving at alsmt six in* seven miles an 
hour, and on the north side id* the road coming towards tin- 
city. The travelled portion of the road was lln-re about twenty- 
four feet wide, so that there was ample room for him to have 
driven on the proper side. The plaintilT. coming towards the 
defeinlanl, saw his horse when about twenty live feet away, and 
no doubt the defendant could have seen the plaintiff's horse had 
In- been keeping a look-out. lie says, however. In- saw nothing 
and heard nothing until the crash took place. From this I infer 
that he was not exercising the care that a man driving in tile 
dark on the wrong side id* the road should have taken.

That driving as the defendant, did under the circumstances 
constitutes negligence is. I think, established by such authorities 
as Oliphant on Horses, titli (’an. cd. -M2; Angell on Highways, 
par. .‘W7, and hi amt v. Ilnni, .'I Fast 59J.

I find, therefore, that the defendant was guilty of the negli
gence charged and is liable to the plaintilT for tin- value of the 
horse ami the damage to the buggy.

I Ibid the value of the horse to Is- $500 and the damage to the 
buggy was *5.

109

MAN

K. »
ints

< 'OMPTON 

Al.I.W ARD.

011



HO Dominion Law Reports. 11 D.L.R

Tin- plaintiff's claim for loss of «‘arningH was not sustained 
by the evidence.

As before pointed out. tbe claim of Miss Wilson was not 
assignable and therefore tbe plaint ill* cannot recover upon it.

There will lie judgment for the plaintiff for ami eosts 
of suit.

Jttdtjnn ni fur /liai ni iff.

Annotation—Bailment i 8 II—10 •—Recovery by bailee against wrongdoi-t 
for loss of thing bailed.

Annotation The Wink fit Id Cane, [ 10021 I*. 42. 71 L.J.P. 21. which is approved an.I 
Bailment ll'l,lpt«‘d by the Privy Council in fllenu'oml Lumber Co. v. Phillip*. [19041 

A.C. la.i. 20 Times L.ll. 431, must he accepted in the full breadth of it- 
generalization as the statement of the modern doctrine that the bailee with 
a niece possession may recover the whole damage done to the bailment b\ 
the wrongdoer for whose act he is not responsible over to Ids bailor. Be veil 
Oil Negligence, ,'lrd ed.. 1908, page Tilth In the Wink field ('tine, the Court 
of Appeal overruled the decision in Claridge \. South Staffordshire Tram 
irag Co., [1892] 1 (y It. 422. and established the rule that in an action 
against a stranger for loss of goods caused hv his negligence, the bailee in 
possession can recover the value of the goods, although lie would have had 
a good apswer to an action by the bailor for damages for the loss of the 
thing hailed, lleven on Negligence. 3rd ed., 733.

In this connection the dictum of Parke. It., in Xicolln v. Dastard. 1 
V. M. & II. titllI. must lie noticed: "I think you will timl the rub- is that 
either the bailor or the bailee may sue. and whichever first obtains dam 
ages it is a full satisfaction.” "No proposition can lie more clear," say- 
Parke. It.. Mander « v. William*, 4 Fa. 344, “than that either the bailor or 
the bailee of a chattel max maintain an action in respect of it against a 
wrongdoer ; the latter by virtue of his possession, the former by reason of 
hi* property": Flemllin x. Mare. I Bulst. <19; 2 Wm*. Saund. 17 (el. (I 
The circumstances in which two rights of action are available are dis 
cussed : lleel, ham v. Drake, 1 H.L.C. 387. 388. Quiere.—What is the posi 
lion of a wrongdoer who with knowledge communicated by the terms of the 
claim made upon him. and against the direction of the bailor, pays the full 
value of the article damaged to one with a right to nominal damages onh 
A cabman whose cab is smashed up. obtains the full value of it from tin- 
wrongdoer, though the owner xxarns him not to pay. How much of the 
value may the ownn lose? As to payment under compulsion : l.amgLi ii 
v. Ilrathiraii, 1 Sin, L.C. I lltli ed.) 111. 103. The position of the owner >>t 
goods out of Ills possession is treated in Pollock and Maitland. Hist, of 
Knglish I.aw (2nd ed.). Vol. II.. 134) 183. Ames. Hist, of Trover, liar 
x ird l. R Vol XI 177 171 Beren m Stgligi■ i
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FwkJns.

Huilirrland J.

th? second action was brought within the statutory |N>riod of limita 
tion to prevent the lapse of the claim in case it slmnlil In- held that the 
first action was premature.

| Martin v. Marlin. ||s»7| I Q.B. 420. applied.|

Trial of actions upon lire insurance policies.
Judgment was given for the plaintiffs.
Messrs. Hoivrll, K.C., and Knr, for plaintiff.
Messrs. BUukxtnck, K.('.. and Hour, K.C., for defendants.

Sutherland, J.:—Charles A. Jeffrey is a merchant, who. 
during portions of the years 1 !!().'> and 1906 for about 13 months 
had been doing business in the town of Blenheim, Kent County 
While there a small tire, or as he terms it “smudge.” occurred 
in an unusiMl part of the basement under the store occupied by 
him among some rubbish which had been thrown there when the 
premises were being remodelled. A little damage was done to 
goods from smoke and there was a speedy adjustment by the 
insurance company interested at $200.

During 1906 lie sold out at Blenheim and add not resume 
mercantile operations until May. 1908. when he opened a store 
in the town of Kingsville. Kssex County, where he continued 
to carry on business until November, 1909. A firm of general 
merchants, Wright & Hughes, had been engaged in business 
at the town of Dresden. Kent County, for some time, and hav
ing got into financial difficulties made an assignment on the 
21st October, 1909, to K C. Martin

Assisted by the members of the insolvent firm, the assignee 
took stock and made an inventory under date November 1st.
1909, as follows :—

Stock-in-trade ..............................................$15,812.10
Fixtures ............................................................ 1,162.75
Stable outfit ..................................................... 225.00
Book debts (good).......................................... 1,241.77
Doubtful and bad .......................................... 863.00

Jeffrey bought the stock from the assignee practically from 
this list for $12,000, and later, having meantime himself taken 
stock, applied for and obtained from the assignee a rebate on 
price, for shortages of $500. He thereupon had a closing sal
at Kingsville and removed the balance of the stock from then- 
to Dresden and consolidated the two stocks. After buying the 
Dresden stock lie also advertised a slaughter sale there, lie 
immediately began to buy and bring new goods to his store at 
Dresden.

A policy of insurance on the Wright and Hughes stock fur 
$3,000 taken out by that firm in the Kimouski Fire Insurance 
Company on the 18th May. 1909, had been assigned to the as
signee and by him to Jeffrey. Requiring additional insurance 
or wishing to readjust his insurance, the latter applied to *nic



1 D.L.R.I Strong v. Crown Fire Ins. Co. 113

(iillnspic, a local agent representing at Dresden a number of 
insurance companies. There is considerable controversy as to 
the amount of stock Jeffrey brought over from Kingsville, the 
amount of goods he sold out of the Wright & Hughes stock «lur
ing his opening sale, the amount of new goods bought, and the 
amount of goods in stock on the 20th December, 1900, when he 
applied to the Rimouski Fire Insurance Company for $.">,000 
insurance. He had then, according to his written application, 
in addition to $3,000 policy in that company, other existing in
surance in various companies to the amount of $10,000. It is 
not, 1 think, <|uitc clear whether lie gave up some of this other 
insurance at the time or not. In said application, th then cash 
valuation placed upon the stock is $25,000. Jeffrey himself can 
not recall making any representation as to its value at the time, 
but the application is signed by him though apparently filled 
out by the agent. There is, however, some slight independent 
evidence as to the then probable value of the stock.

On December 5th, 1909, Charles It. Laur, a commercial tra 
veller, who wits accustomed to examine and estimate the value 
of stocks and hail sales of goods to Jeffrey at Kingsville,
railed on him at his new place of business in Dresden to solicit 
an order. While there he made an examination and valuation 
of tin- stock. It can hardly be considered a very thorough exam 
imilii ii as he himself says he was only engaged upon it for about 
20 minutes. He does say, however, that he went carefully 
through it by departments and estimated it to be worth $27,500 

■r £28,000. He also says that it was a stock above the average, 
some of it old and depreciated, but the proportion of this char
acter small in comparison to the amount of the whole stock or 
to the general run of stocks. He thinks his estimate was a fair 
one at the time. He admits that as to part of the stock, viz., 
crockery and groceries, while he looked it over, he took Jeffrey’s 
word somewhat for it, particularly as to the crockery, with which 
class of goods he was not

Ilis evidence places a rather higher valuation on the stock 
than the analysis which expert accountants subsequently made 
would indicate and which will be referred to later on.

A new policy in the Rimouski Fire Insurance Company was 
issued on the 14th January, 1910, for $5,000 in pursuance of 
said application. In April, 1910, the plaintiff again applied 
to (iillospic for additional insurance or a readjustment of his 
policies, ami in an application to the defendant company for 
$5,000 insurance signed by him and filled out by the agent there 
is a representation that the “present cash value” of the stock 
is $25,000. In addition to the $8,000 of insurance then en" t 
in the Rimouski Fire Insurance Company, the application states 
that there is further concurrent insurance in several companies 
amounting to several thousand dollars.
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A new policy in the defendant company for $5,QUO was is
sued dated 29th April, 1910. In the following August Jeffrey 
took stock and at the trial the question of whether it was well 
and honestly taken or not was a matter of controversy. It was 
taken by Jeffrey and his employees; Jeffrey himself 
and Walter S. Dynes took the fixtures and some re
serve stock of groceries; Alice Henderson took the mil 
linery, Leto Mclnerney and Jenny Hear the general groceries 
and crockery; Walter S. Dynes assisted in part by Genevieve 
Mclnerney took the hoots and show, gents’ furnishings and 
clothing; Dynes also took the furs and part of the staples; Jessie 
Mclnerney and Genevieve Mclnerney the dress goods, silks, 
tri and part of the staples; Jessie Dynes the smallwear
Dynes states in evidence that a few old out-of-style goods were 
not taken at all.

The course of procedure was to measure, count or weigh 
the different goods, enter the cost prices in detail on slips and 
in small hooks, compute and extend the totals. The various 
clerks mentioned testify in a general way that the work was 
carefully and accurately done and checked and that such goods 
as were sold during the period of stock-taking were deducted.

When it was completed the various items on the slips and in 
the small hooks were recopied into three blotters, marked 1, 2 
and 3 and put in at the trial as Exhibit 6. Towards the end 
of each of these books there is a summary of the various amount> 
set out in the previous pages in that hook, and at the end of tin- 
third hook a general summary as follows:—

Book 1 * il.iMiil. 05
Book 2 11,267.75
Book : I'm
Millinery 547.59
Crockery 2.15.60
Crockery 25.60
Kixturv* . 1.51)7.45

Total $24,533.30

It is shewn in evidence that a nunilier of small errors hail 
crept into the entries and calculations and had been rectified to 
the extent of about $200 by Jeffrey ami Lena Mclnerney who 
had checked them all over; and the copying from the slips ami 
small hooks into the blotters 1, 2 and 3 (Ex. fi) was done by 
Mrs. Mary Young and Jeffrey himself. Mrs. Young went into 
Jeffrey’s employ about 8th or 9th August, 1910, as cashier, and 
continued therein until the 20th October following. She testifies 
that the entries in the blotters 1, 2 and 3 are correct copies of 
the slips in so far as her share of the work is concerned and 
Jeffrey himself gives similar evidence as regards his share of the 
work. Small errors in amounts or calculations wen?, I think, 
later on discovered by Strong and Grant.

8705
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Gillespie, the insurance agent at Dresden, represented all 
the four companies against whom claims are being made in this 
and other actions, lie was often at the store in question. In 
August he learned from Jeffrey that the stock had been taken 
and that he desired further insurance. 1 think at this time the 
only existing insurance was the $8,000 in the Itiinouski Kin- In
surance Company and the $5,000 in the Crown Life. Mr. Gil- 
htspie did not make an inspection of the stock himself. lie testi
fied that he had taken an inspector representing an insurance 
company into the store and had him shewn ail over the stock 
curlier in the Spring. He also states that lie saw the slips of 
the stock-taking and the totals hut did not see the hooks 1. 2 and 

! which form Exhibit ti. lie accordingly applied to Jeffrey to 
obtain the additional insurance. It appears likely from the 
evidence of both Jeffrey and Gillespie that the former signed 
the ions for an additional $8,000 of insurance and the
latter tilled in the particulars later. Jeffrey seems to have made 
varying statements with regard to this, testifying on his exam
ination for discovery that they were filled in before he signed 
and at the trial that they were filled in after.

In tin* two applications for the additional insurance dated 
list August, 1910. the present cash value of the stock was 
again placed at $25,000. Gillnspie says that he did this not
withstanding that he knew that the stock-taking had shewn only 
$22,973.67 for the reason that the stock was then considered to 
be unusually low and the applications were intended to apply 
to and the subsequent insurance to cover a general average of 
ami value of the stock. He also stated that he took the Anglo- 
American Fire Insurance Company and Montreal Canada Fire 
Insurance Company applications to Toronto and saw the head 
clerk or one of the inspectors and went over them with him tell
ing of having seen the stock sheets at $24,000.

Gillnspie says he asked Jeffrey at the time these applica
tions were being considered “if he had ever had a fire before” 
to which he replied no. Jeffrey says he did not see the question 
in the applications and it was not called to his attention when 
he signed them. In pursuance of said applications two new 
policies were issued, both dated 27th September, 1910, one in 
tin* Anglo-American Fire Insurance Company for $4,000, the 
other in the Montreal Canada Fire Insurance Companv for 
$4,000.

In October, the plaintiff met with a severe accident which he 
says seriously affected his health, rendered him unable to attend 
very much to business from then on. and perhaps affected his 
memory somewhat. Between that time and the 25th December, 
1910, Miss Henderson had a good deal of the charge of the store.

On the morning of the 25th December early a fire occurred 
totally destroying the stock in question. The original slip* and
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small blotters on which the stock had been taken were burned ns 
well as the hooks of the Kingsville business. The three blotters 
1, 12 and 3, Exhibit fi, with two sales hooks, the first covering tin 
period from August (ith, 1910, to 22ml November, 1910, and also 
a purchase ledger shewing the purchases from wholesale firms 
since the stock-taking and all of which were in a small sab 
were preserved. The wholesale firm of Gault Bros, had been 
furnishing goods from time to time to .Jeffrey and to secure 
them he had notified the various insurance companies in ques 
tion to make the loss, if any, payable under the policies payable 
to them.

Attached to the Kimouski Fire Insurance Company policy 
dated 3rd May, 1909, there is under date 2nd September, 1910, 
the following:—

Notice is hereby received and accepted that the loss, if any, is to In* 

made payable to (intilt Bros., Limited, of Montreal, further concur
rent insurance permitted without notice until required ; further con
current insurance $4,non Anglo-American ; $4,non Montreal.

Included in a renewal receipt dated December 20th, 1910, 
attached to the policy in the same company dated January 14th. 
1910, there is the following; 14Loss, if any, payable to Gault 
Bros., Montreal, as their interest may appear.” In the ease of 
thy defendant companies’ policy and the policies of the Mon
treal Canada and Anglo-American Companies the loss is also 
made payable if any, to Gault Bros., and in every case further 
concurrent insurance is permitted without notice.

On or about the 28th December, 1910, the following letter 
was written to tin* defendant company and receipt is admitted.

Montreal, 28th Dec., 1910
The Crown Fire Insurance Co.,

Toronto, Ont.
Dear Sirs,—We have just learned that the premises of A. 

JolFrey, of Dresden, have been destroyed by lire, and that the loss is 
a total one. Your policy No. 503707 for *5,000 due April 2nd. 1911, 
is made payable to ourselves as our interests may ap|war, and we 
shall be glad to receive your settlement for the same in due course.

Yours truly,
The Gaui.t Brothers Co., Limiter.

( Sgd. ) A. Hamilton Gault, Direct«r

Jeffrey says that within four or live days and certainly with
in a week after tin* tire John R. Grant, representing the defen
dants and other insurance companies concerned ns an adjustor 
went to Dresden, where he placed the books which he had saved 
from the fire at his disposal which he took away with him retain
ing for a week or so. Jeffrey says lie gave Grant all the informa
tion he had at his disposal at the time.

On the 20th February, 1911, Jeffrey made an assignment 
for the benefit of his creditors to the plaintiff James G. Strong.
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On the 1st February, 1911, the plaintiffs’ proofs of loss and 
claim under the said policy in the defendant company were 
prepared, accompanied by a statutory declaration made by 
Charles A. Jeffrey in which the statement is made that the stock 
in question at the time of the fire in the premises in question 
amounted in value to $25,056.74 and that the additional in
surance on the property beyond the sum of $5,000 claimed un
der defendants’ policy in this action was as follows : The Rim- 
oiiski Fire Insurance Company, $5,000 and $11,000; Anglo- 
American Fire Insurance, $4,000, and the Montreal Canada Fire 
Insurance Company, $4,000.

The plaintiffs’ solicitors sent in to the defendant company 
the said proofs of loss and claim accompanied by a letter dated 
4th February, 1911, at which time they were acting both for 
the assignee, Mr. Strong, and the Gault Bros., Limited. The 
company having declined to pay, a writ was issued against the 
defendants on the 26th April, 1911. at the instance of Charles 
(4. Strong and the Gault Bros., Limited, as plaintiffs, in which 
they make a claim under said policy and state that “the said 
Charles A. Jeffrey duly furnished proofs of his loss to the de
fendants in accordance with the terms of the policy of insurance 
and of the statutory conditions incorporated therein” and al
though at the commencement of this action the period of 60 
days after notice and proofs of loss required by the said policy 
of insurance has expired, and the defendants have objected and 
n fused and still neglect and refuse to pay the said sum of 
$5,<H)0 insurance money or any part thereof to the plaintiffs, the 
(built Bros. Limited, as their interest did appear or to the plain
tiff Janies G. Strong, the assignee lor the general lienefit of all 
creditors of the said Charles A. Jeffrey.

The defendants in their statement of defence plead in para
graph 2 that they did not consent to any assignment to the plain
tiff Strong and do not admit the right of either of plaintiffs to 
maintain the action This objection was not pressed at the 
trial and the plaintiffs are, 1 think, clearly entitled to maintain 
the action. The defendants also in their statement of defence 
phad that Jeffrey did not forthwith after loss give notice in 
writing to the company. I think the notice given by Gault 
I bus.. Limited, was sufficient. Defendants also plead that Jeff
rey did not deliver as soon after the fire as practicable as par
ticular an account of the loss as the nature of the 
case permitted, and further that he did not as re
quired in support of the claim produce, as it was practical for 
him to do, books of accounts, warehouse receipts and stock lists, 
etc., but neglected and refused so to do, and that in 
consequence the thirteenth statutory condition is a bar to his 
daim. They also claim that no sufficient proofs of loss were de
livered. and in consequence the seventeenth statutory condition
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is u Itar to tin* action. They further claim that the action w.-i- 
commeneed less than GO days after e tion of the proofs <> 
loss, wherefore and hy virtue of the seventeenth statutory con 
dition the same is premature and the defendants sulmiit that :
outrlit to he dismissed.

In their reply the plaintiffs set out in detail the steps taken 
hy them to furnish as full, detailed and complete proofs and in 
formation as possible.Crown 

Firk Ink. At the opening of the trial the defendants made an appli 
cation to amend their statement of defence in certain respects

•uturiand, j. whicli application after argument was reserved by me to be de
posed of later and was at the conclusion of the evidence al
lowed and the following amendments made to the statement of 
defence :—

8. Charles A. Jeffrey mentioned in the statement of claim made up 
plication in writing to the defendants for the policy mentioned in the 
statement of claim and in liis said application omitted to communi
cate to the defendants a circumstance material to be made known 
to the defendants in order to enable them to judge of the risk they 
undertook, to wit. the circumstance that the said Charles A. Jeffrey 
had previou-ly had a stock of goods or merchandise destroyed or dam 
aged by lire, wherefore by virtue of the first statutory condition 
the insurance in respect of which this action is brought is of no force

0. In the said application the said Charles A. Jeffrey misrepresented 
a further circumstance material to lie made known to the defendant- 
in order to enable them to judge of the risk they undertook in that lie 
represented that the value of the stock to he insured was $25.'«Ml 
whereas it was in fact of much less value, wherefore and by virtue of 
the first statutory condition the insurance in respect of which this at 
tion is brought is of no force.

10. The said Charles A. Jeffrey furnished to the defendants proofs 
of loss and a statutory declaration in support thereof in which lie 
declared that the property insured hy the policy referred to in the 
statement of claim amounted in value at the time of the fire to 
$25.0511.74 whereas in fact the said property was of much less value, 
wherefore and by virtue of the fifteenth statutory condition the 
claim of the plaintiffs upon the policy referred to in the pleadings 
was vitiated.

Win ii the evidence luul all been taken with the exception of 
a witness for the plaintiffs. Mrs. Young, who was ill at tlie 
time of the trial. 1 allowed her evidence to In» taken subsequent!) 
and argument to he postponed. During the intervening period 
the plaintiffs discovered that a carload of sugar valued at $1.17!) 
had been omitted from the goods which they had estimated as 
having gone over from Kingsville to Dresden. Affidavits of 
Jeffrey and Strong were put in with reference to this item and 
a letter from the wholesale house accompanied by invoices made 
exhibits thereto.

Considerable evidence was given as to the amount of stock

6
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curried by Jeffrey while doing business at Kingsville, the extent 
of the business done by him while there and the extent to which 
the .stock was depreciated both in amount, character anil con
dition by the removal sale held by him in November, 190!). be
fore transferring the balance of the stock to Dresden. Evidence 
was also given as to the living expenses of Jeffrey while in 
Kingsville and at Dresden and as to the rates of protit which be 
made in connection with bis business at Kingsville and at Dres
den and whether 25 per cent, would be a fair estimate for pro
fit all round.

At the time Jeffrey commenced business in Kingsville hi- put 
only about $500 in cash into it. He was at that time the owner 
of certain real estate in London, Ontario, worth approximately 
$8,000 and on which there were incumbrances to the extent of 
about $2,000, and he received the rentals of these properties. 
At the time of the fire his liabilities were about $22,000.

The plaintiff, Strong, who seems to be a man of experi
ence and reliability, put in an analysis of the busings done 
by Jeffrey and the results as well as he could make them up from 
the material available ami covering the period from May, 1908, 
down to the 24th August, 1910, the time when the stock was last 
taken before the fire, lie admits that as to some of the details 
he is obliged to accept and rely upon statements made by Jeff
rey. He admits, also, that it is not possible to obtain absolutely 
accurate results but thinks his analysis and statement un
fairly reliable. His estimate is that on August, 1910. when the 
stock was taken its value was $25,103.15.

The plaintiffs also called Arthur <J. Neff, a chartered ac
countant of experience. Three statements are filed prepared 
by him and which in his evidence he explains and shews how 
he arrived at. In the first of these (Exhibit 35), he estimates 
that Jeffrey had stock on hand at the time of leaving Kings
ville amounting to $10,787.22. In the second (Exhibit 34), he 
gives an estimate of the stock at Dresden in April, 1910. at 
$20,377.89; and in the third (Exhibit —), of merchandise on 
hand at the time of the tire at $25,070.75.

In each of these statements in arriving at the amount of 
merchandise sold and for the purpose of making a valuation 
thereof a deduction of 25 per cent, on cost for estimated profits 
on sides was made. Upon the evidence 1 think it likely that 25 
per cent, is a reasonable estimate. Neff testifies that his office 
bas checked up the books in this matter, one of his assistants, 
Frederick Todd, doing the work and he verifying it as far as 
practicable. He admits that the work is only approximate and 
to some extent is based upon information furnished by Jeffrey, 
lb- also admits that if the alleged slaughter sales were carried 
<>n on a large scale and bargains being given it would affect the 
'"'timates as to the amount of stock on hand at the various times 
a good deal.
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Frederick Todd, also a chartered accountant, was called 
and verified the figures contained in Exhibits 33, 34 and 35. 
lie shewed how he utilized the hooks and papers available in
cluding the bank books. lie also put in a statement as of date 
20th December, 1909, shewing his estimate of stock on hand at 
that time as $24,243.92.

The defendant company called as one of its witnesses Charles 
II. Hughes, one of the members of the firm of Wright & Hughes. 
He stated that on the 10th September, 1899, that firm had 
taken stock in a fair and usual way, at invoice prices, and with 
the result that they then had on hand apparently $14,800 worth 
of stock. He said that while it would not be called a first-class 
stock it was a fair stock and he believed they then had on hand 
that amount. After the assignment he says that Martin pre
pared an inventory with his assistance, taking into account the 
new goods purchased and which had come into stock and the 
sales made meantime. A deduction for estimated profits on 
sales of 25 per cent, was made. They thus arrived at the sum 
of $15,810 of stock-in-trade shewn in Martin’s statement ( Ex
hibit 16).

John R. Grant was called on behalf of the defendant com
pany. He stated that he had investigated the books carefully; 
and met the plaintiff Strong a number of times in connection 
with the matter ; that they had done some joint cheeking of 
their respective statements, sometimes agreeing, sometimes dis
agreeing. He had made an estimate of the stock Jeffrey pro
bably had on hand at the time of the fire. In one statement he 
estimates that the cost price of the stock transferred by Jeffrey 
from Kingsville to Dresden would be approximately $7,083.26 
In another that the stock on hand on the 24th August, 1910, 
was approximately $13,068.78, and in yet another that the 
sound value of the stock at the time of the fire was approxi 
mutely $11,275.49. He also seemed to be a man of some experi
ence in matters of this kind. The item of $1,379 (carload of 
sugar) if taken into consideration in estimating the value of 
stock transferred by Jeffrey from Kingsville to Dresden would 
tend to strengthen the estimate of plaintiffs’ witnesses. It 
would later on not be of any service as having gone into the 
stock it would he taken into consideration in the stock-taking of 
August, 1910.

There is, obviously, therefore, a very wide difference of 
opinion between Strong, Neff and Todd on the one side, and 
Grant on the other, with respect to the probable value of the 
stock at the different dates mentioned. Grant was asked this 
question ; “Assuming the stock-taking in August, 1910, to he 
an honest one, what amount of stock would be on hand at the 
time of the fire in December following !” And his answer to 
this was twenty-three or twenty-four thousand dollars. He was
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also asked this question: “Assuming the stock-taking to have 
1h?cii an honest one, do you know anything wrong in the claim 
put in by the plaintiffs except in the case of errors in small sums 
amounting to perhaps four or five hundred dollars?” To this 
he answered that he could not say there was anything wrong, 
lie also was obliged to admit that on the face of it the stock
taking looked like an honest one, and to .justify the figures in the 
statements prepared by him it must he treated as a bogus stock
taking to the extent of about one-half. He also stated that 
the figures of Strong, Neff and Todd and his own figures did 
not differ very much as to the business done by the insolvent 
Jeffrey from August to December, 1910.

A letter, Exhibit 44, dated November 22nd, 1909, was put 
in which had been written by Jeffrey to the London Shoe Com
pany in which the following statement is made, referring to the 
Wright & Hughes stock: “Re stock. Instead of there being 
$15,812.10 stock there is only $12,532.28, taken by competent 
people,” etc.

Among other exhibits put in at the trial was Exhibit 30, 
which is a copy of a statement said to have been made by Jeff
rey to a bank over his signature on the 30th August, 1910, in 
connection with his business operations. In this document 
Jeffrey then estimated the “stock on hand present value” at 
$24,300.

While the evidence is not perhaps in all respects as satis
factory as it might l>e or ns it could have been made if some of 
the books and papers had not been destroyed in the tire, 1 have 
come to the conclusion that the stock-taking in August, 1910, 
was well and accurately done, and its results carried honestly 
and carefully into the three books constituting Exhibit 6. It 
seems to me, therefore, that it furnishes a proper and fairly safe 
point from which to start.

1 have also come to the conclusion that following the busi
ness down from that date as shewn in the various statements 
put in and already referred to, it is reasonably established that 
at the time of the fire on the 26th December, 1910, there was 
in the store approximately $20,000 worth of goods estimated at 
cost prices. It is to be noted in this connection that some of 
Jeffrey’s clerks called for the plaintiffs expressed the opinion 
that the stock was larger at the time of the tire than when taken 
in August.

Hut assuming there was $20,000 worth of stock estimated 
at cost prices, it is contended on behalf of the détendants, first, 
that some substantial allowance should be made for depreciation 
through age and change of style in the goods and for stock wear 
and the like; and second, that the representation of Jeffrey in 
the applications for insurance was that the $25,000 was cash 
value or present cash value. As to the first of these contentions
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it may lie said that allowing n fairly liberal reduction of 10 or 
12 per cent, on the $25,000 there would still be stock to the full 
value on the aggregate sums mentioned in the various policies, 
viz., $22,000. As to the second, it is clear that the agent of the 
companies understood it as a valuation of the stock at cost prices 
and it is clear also that as to two of the policies in question lie 
mentioned to representatives of the companies at the head offiei 
having seen the stock sheets at $24,000. In each application 
between the words “cash value or present cash value” in th<- 
eoluinn and the figures “25,000,” the agent has written in op
posite the words “on stock-in-trade consisting of” the follow 
ing words: “dry goods, ready-made clothing, furnishings, 
millinery, groceries, crockery, glassware and such other goods 
kept for sale in a general store.”

It is fairly clear from the evidence of Jeffrey that all he 
understood he was representing or intended to represent was 
that his average stock taken at cost prices amounted approxi 
mately to $25,000. Upon the whole evidence, I do not think it 
will he possible to find that there was any misrepresentation on 
his part as to the value of stock See the remarks of Meredith. 
(’.J., in PcrUi Mutual Fire Iiu\ ra,.cr Co. v. Eaerctt, printed 
eases in appeal, vol. 146, page 4, at 50.

I have also come to the conclusion on the whole evidence 
that Jeffrey and the plaintiffs furnished the defendant company 
with every reasonable facility for invi lighting the facts as to 
the amount of stock at the time of the fire and supplied to them 
every reasonable book, paper and document in their possession 
or which, under the circumstances, it was reasonable to ask for.

The defendants laid much stress in argument upon the fact 
that Jeffrey had in the application for insurance made the 
statement that he had had no previous fire. This statement 
they say was a material one and proved to be untrue. They 
contend, therefore, that upon the contract the plaintiffs cannot 
succeed. They rely upon the case of the Western Assurance Co 
v. Harrison, 33 Can. S.C.R. 473. The headnote of this case is as 
follows :—

In an application for insurance against tire among the questions 
to the applicant were: “Have you .... ever had any property 
destroyed by fire? Ans. Yes. Give date of fire and, if insured, 
name of company interested. Ans. 1892. National and London and 
Lancashire.*' The evidence shewed that there was a fire on the appli
cant’s property in 1882, and two fires in 1892, and the insurance by 
the policy grunted on this application was on property which re
placed that destroyed by the latter fires:—Held, reversing the judg 
ment appealed from, 35 N.S. Rep. 488, that the above questions wen- 
material to the risk and the answers untrue. The first statutory 
condition, therefore, precluded recovery on the policy.
It seems altogether likely that such a small fire, or “smudge" 

as Jeffrey speaks of, if it had been known to the companies at the
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time the insurance was being effected would not have led them to 
refuse to grant the insurance. That seems rather the view which 
Frank II. Todd and Frank F. Xieliol. two underwriters called 
on behalf of the defendants, expressed.

Of course, it would be usual for the representatives of the 
company if they thought tit to look into the facts and pass 
judgment upon a matter of that sort. 1 might say in passing 
and referring further to the evidence of the two last witnesses 
on another point, that Todd, who was connected with the Crown 
and Rimouski companies, stated that they were in the habit of 
insuring to the full amount on certain classes of stock, but that 
80 per cent, was generally the limit on dry goods and groceries, 
and that agents were not usually authorised to exceed that per
centage. Niehol, the underwriter for the Anglo-American and 
Montreal-Canada, said that they insured up to 80, 90 or even 
100 per cent, in proper eases. He seemed to indicate that it 
would not be an unusual thing to insure up to $22,(X)0 on a. 
$25,000 stock.

But again adverting to the question of the materiality of 
the representations as to a former tire, the plaintiffs contend :—

1. That as to the policy in the Rimouski Fire Insurance Co., 
dated 18th May, 1909, assigned to Jeffrey, the latter made no 
representation to the company at all and the company did not 
see fit when the assignee of Wright & Hughes was assigning it 
to Jeffrey and getting the company’s consent thereto, to ask 
anything about any former fires which he may have had.

2. As to the policy on the 14th January, 1910, in the Rim
ouski Fire Insurance Company, it is argued that in the appli
cation of the 20th December, 1909, the question asked was in 
this form: “Have you ever had any property destroyed by 
fire?” And the answer is “No”; and that on a strict interpre
tation of that question and answer us applied to the actual pre
vious fire which Jeffrey had had or which had occurred in his 
premises the answer is true. None of his property had been 
destroyed by fire; it had only been injured by smoke.

3. In the defendant company’s policy dated 29th April, 
1910, no such question is asked or answered at all. This may 
well have been and therefore probably was an oversight.

4. In the application dated 31st August, 1910, to the Anglo- 
American Fire Insurance Company on which the policy dated 
27th September, 1910, issued, the question is put and answered 
as follows: “Have you ever had any property destroyed or dam
aged by fire?” A. “No.”

5. And in the application dated also 31st August, 1910, to 
the Montreal Canada Fire Insurance Company under which a 
policy subsequently issued on the 27th September, 1910, the 
question has also liecn answered as in the case of the Anglo- 
American last mentioned.
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But in the present case the former fire occurred in different 
premises, viz., those then occupied by Jeffrey at Blenheim. 
Each of the four applications hereinbefore referred to has a 
clause somewhat similar to that dealt with in the case of Stott 
v. London tV Lancashire Fire Insurance Co., 21 O.R. 312. In 
a form of application for fire insurance the questions were 
asked: “Have you ever had any property destroyed or damaged 
by fire ? Jf so, when and where?” Also, “Has this risk been 
refused by any other company, or has any company cancelled a 
policy or receipt on it?” To both which questions the applicant 
answered “No,” and signed a memorandum at the foot of the 
application form whereby he covenanted and agreed with tin 
company that the foregoing was a just, true and full exposition 
of all the facts and circumstances in regard to the situation, 
condition, value and risk of the property to be insured, and 
that it should he held to form the basis of the liability of the 
company and form a part and be a condition of the insurance 
contract. As a matter of fact the insured had had other proper 
ties, but unconnected with the property now in question, de
stroyed by fire:—Held, however, that the answer to the first of 
the above questions was immaterial to the risk.”

In the present case in the printed clause at the foot of the 
application there is in each case the reference to “the property 
to be insured,” etc. Upon this authority 1 think 1 should hold 
that the question as to the former fire under the circumstance*, 
is not one material to the risk.

There is another point not raised in the pleadings, but which 
perhaps I should mention. In the application of Jeffrey to tic 
Rimouski Fire Insurance Company dated 20th December, 100!». 
and that to the defendant company on which the policy in ques
tion in this action was issued, there appears the following state 
ment: “The applicant covenants and agrees that the property 
or articles described shall not be insured to more than two 
thirds of their actual value.” Attached to the first of these ap
plications is a memorandum to the effect that there was further 
insurance on Jeffrey’s stock to the extent of $13,000. The ap
plication itself is for additional $5.000, making in all $18,000. 
In the application to the Crown Fire which was for $5,000 
there is the statement that there is further concurrent insuraie e 
amounting to $15,600. It is apparent, therefore, that in each 
ease the company itself when issuing the policy was ignoring 
this feature of the applications and putting on additional in 
suranee which carried the total amount of insurance up to an 
amount in excess of two-thirds of the estimated cash value or 
present cash value of the stock at $25,000.

1 have come to the conclusion that the plaintiffs did deliver 
as soon as practicable such particulars and account of the loss 
as the nature of the case reasonably permitted and were neces-
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«ary. 1 have also come to the conclusion that the plaintiffs sub
mitted reasonably satisfactory proofs of loss. But when were 
these supplied? The initial proofs were furnished by the 
plaintiffs to the defendant company on the 4th February, 1911. 
One week later the defendant company served a notice upon the 
plaintiff company demanding, among other things, invoices of 
goods purchased by Jeffrey from the who’esale firms with which 
he was dealing and the production of a certificate under the 
hand of a magistrate, notary public, commissioner, etc., under 
statutory condition No. Id, sub-sees, (d) and (c). ft was not un
til the 17th day of March, 1911, apparently, that the said requi
sition was complied with. On that date, apparently, a commis
sioner’s certificate, dated 21st February, 1911, was, among other 
things, supplied to the defendant company. The probable rea
son that it was not delivered sooner is that in the meantime the 
plaintiff company was finding difficulty in getting together the 
invoices which had been demanded.

The plaintiffs rely upon the case of Mice v. The Provincial 
Insurance Com pant/, 7 IM'.C.I*. 548, for the proposition tint 
the GO days referred to in statutory condition 17 which is as 
follows : “The loss shall not be payable until 60 days after the 
completion of the proofs of loss unless otherwise provided for 
by the contract of insurance” are to be computed from the 
4th February, 1911, when they furnished the proofs upon which 
they rely. 1 was at first disposed to think that that case had 
application to the present ease, but have somewhat reluctantly 
come to the conclusion that it does not.

The defendant company seems under statutory condition 13, 
sub-secs.(d) and(e), to have a right to demand the proofs therein 
set out and the plaintiffs are required to reasonably satisfy the 
demand. In some cases this might under the statute work a 
serious inconvenience to a plaintiff. If a defendant company 
were after preliminary proofs had been supplied to it to wait 
as long as it thought safe and then demand the proofs men
tioned in sub-sec. (d). and after its requisitions had been complied 
with wait as long as possible again and demand requisitions 
under sub-sec.(e), the result it could easily be conceived might 
be to delay the period for payment of the loss much beyond the 
60 days referred to in statutory condition 17. If such were the 
facts in the present case, one would feel inclined to relieve, if 
possible, a plaintiff from such a condition of things. In the 
present instance, however, the defendant company with reason
able promptness made their demand and though that demand 
was dated on the 11th February, 1911, it was not complied with 
by the plaintiffs until the 17th March following. 1 am inclined 
to think, therefore, that the action was brought by the plaintiffs 
prematurely and in strictness should not have been commenced 
until at least 60 days subsequent to the 17th March, 1911.
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1 think, however, this is a case in which I should give the 
plaintiff company the benefit of sec. 172 of the Insurance Act 
if it is properly applicable, as 1 think it is. In part, that sec
tion is as follows:—

Or where for any other reason the Court or Judge before whom a 
question relating to such Insurance is tried or inquired into, con 
#i<lers it inequitable that the insurance should be deemed void or 
forfeited, by reason of imperfect compliance with such conditions, no 
objection to the sufficiency of such statement or proof or amendment 
or supplemental statement or proof (as the case may be) shall in 
any of such cases lie allowed as a discharge of the liability of the 
company on such contract of insurance wherever entered into.

Subsequent to the trial of the action at my request counsel 
appeared before me by appointment to further discuss tin- 
effect of statutory conditions Id and 17 and of said sue. 172 as 
applicable to the facts in this case.

The plaintiffs within a year from the date of the fire, namely, 
on the 20th December, 1911, issued new writs in this and tilt- 
other actions in question and applied to me to consolidate the 
present actions and said new actions. It seems to me that under 
Rule 4115, Consolidated Rules of Practice and Marlin v. Martin, 
118971 1 Q.B. 429, l have power to make such order of consoli
dation. 1 think it is proper, in my view of the ease, and in tin- 
light of the findings 1 have made, to do so, and 1 make an order 
consolidating the two actions accordingly.

But this brings up the question of what under the circum
stances should be dune about costs. The plaintiffs brought tin- 
present action, as 1 have already indicated and held, prema
turely and under ordinary circumstances and following such 
cases as Dodge Mfg. Co, v. II orlop Milling Co., 14 O.W.R. 3, 1 là, 
2(i.'> and National Stationery Co.x. British American Assurance 
Company, 14 O.W.R., at page 281, 1 would have been disposed 
to require them to pay the defendants’ costs of the action. I 
permitted, however, as already indicated, amendments to In- 
made at a late date to enable the defendant company to set up 
defences which otherwise, under their statement of defence, as 
originally filed, they could not have raised.

The defence as to the action having been brought prema
turely is also a rather technical one, and under all the circum
stances the best conclusion I have been able to come to on the 
question of costs is to make no order as to same. The plaintilf 
will, therefore, have judgment for the full amount of the policy 
as against the defendant company in this action.

Actions similar to this have been brought against the Rim- 
ouski Fire Insurance Company on the two policies already men 
tioned for $3,000 and $'>.000, that is $8,000 in all and against 
the Anglo-American Fire Insurance Company for $4,000 and 
the Montreal Canada Fire Insurance Company for $4,000 in re-
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sped to the policies hereinbefore mentioned and a new writ in 
each case was issued on the 20th December, 1011. It was, as I 
understood, agreed by counsel that the evidence in the present 
case should be taken as applicable to all said other actions and 
a similar judgment pronounced in eacli ease. There will, ac
cordingly, be a similar order of consolidation in each of said 
cases and a judgment in favour of the plaintiffs as against the 
said defendant companies respectively for said amounts, with
out costs.

Judgment for plaintiffa.
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COLE v. CROSS. MAN.

Manitoba King'*t Bench, Macdonald, >/. Jan mint S, 1012. K. B.
1. Vendor am» Pcrcii aner (| I C—10)—Accept arch by Contract of 

Vendor’s Title—Caveat Filed in Kkmstry.
Vrnlcr an agreement fur sale of Saskatchewan lands, providing for 

a transfer under the Ileal Pro|»erty Act (Sa^k.) or for a deed with
out covenants other than as against encumbrances and further pro
viding that the purchaser “accepts the title of the vendor.” the pur
chaser is not entitled to compel the vendor to free the property from 
a caveat, for which the vendor was not responsible filed against the 
lands by third parties, claiming to set aside the prior transfer to the 
party from whom the vendor had purchased.

1912

Jan. 8.

Trial of action for specific performance and motion to dis
pose of question of costs.

Judgment granted ordering conveyance by defendant to 
plaintiffs. No costs ordered to either party.

.17. (i. M acne il, for plaintiff.
Messrs. J. It. Ihtgg and A. M. G. lloss, for defendant..

Macdonald, J. :—David Wark was the registered owner of 
section 27, in................ 5 and Range 5 west of the Second Meri
dian in the Province of Saskatchewan.

On the security of this section of land he borrowed money 
from the defendant Cross.

When the money thus borrowed became due Wark and the 
defendant made an agreement whereby the defendant was to 
take the land and accept the same in satisfaction of Wark’s 
indebtedness to him, and from thenceforth the defendant became 
the owner of the said land and registered as such and received 
a duplicate certificate of title from the Assiniboia Land Regis
tration District at Regina, in the Province of Saskatchewan, on 
the 31st day of December, A.D. 1007. Within an hour after the 
issue of this duplicate certificate a caveat was tiled against the 
land by one John C. Latzke, and this caveat was endorsed upon 
the duplicate certificate forwarded to the defendant.

On the 17th day of December, 1907, the defendant entered

0597
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into mi agreement with the said Wark whereby lie agreed to sell 
and “the said Wark agreed to purchase the snid lands and upon 
payment of the” purchase money, the vendor agreed to convey 
the snid lands “to the purchaser by a transfer under the Real 
Property Act or a deed without covenants other than again- 
encumbrancers by the vendor” and it was further agreed that 
“the purchaser accepts the title of the vendor to the said lamb 
and shall not lie entitled to call for the production of any ah 
stract of title or proof or evidence of title or any deeds, papers 
or documents relating to the snid property other than thos. 
which are now in the possession of the vendor.”

The benefits of this agreement extended to the executors, ad 
ministrators and assigns of the vendor and purchasers.

On the 21st day of January, 101*8. Wark. the purchaser, as 
signed his agreement with the defendant Cross, ami all his in 
terest therein and in the said lands to the plaintiffs who. then- 
after, made payments to the defendant according to the terms of 
the said agreement and made a tender of the final payment d 
manding at the same time a transfer (to which he was entitled 
under the terms of the agreement), but demanding such transfer 
free from the caveat referred to. and the defendant being unahh- 
to comply with such demand, the plaintiffs bring this action 
seeking specific performance of the agreement of sale assigned 
to them, and also claiming damages in the event of the defend 
ant lieing unable to specifically perform his agreement.

The caveat filed by Latzke was followed by an action brought 
in the Supreme Court of Saskatchewan against Christian \l 
bright. I). W. Harvey. William F. Ilepburn. David Wark, Wil
liam H. Cross and subsequently, Francis E. Cole and George 
Anderson were made party defendants, and by this action the 
plaintiffs seek to set aside the conveyance made by them to tli 
defendant Wark and ask for an order directing the défendant 
Cross to reconvey the said lands to them, charging the said def- u 
dants Cross and Wark with a knowledge of the fraudulent repre
sentations under which they allege they conveyed the said pro
perty to the defendant Wark.

Before the trial of this action in Saskatchewan the plaintiffs 
abandoned as against the defendant Cross, but continued as 
against all the other defendants, and upon the case being hoard 
the action was dismissed as against all the defendants, thus 
settling and putting at rest the rights of the defendants Wark 
and Cross and establishing the title of the latter free from the 
caveat endorsed upon his certificate of title.

The defendant Cross can now transfer the property to the 
plaint ills and there will be an order that he do so convey forth 
\\ ith.

The remaining question is that of costs. Counsel on both
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sides admitted that the ease came down to trial principally to MAN. 
settle who is entitled to the costs.

Now, it seems to me that under the circumstances the plain- ij)l2 
till's acted in an unreasonable manner, even were they entitled ~—
to receive from the defendant a transfer free from the caveat; 
tin- defendant was in no way responsible for such caveat; he (rorr. 
got a transfer from his co-defendant Wark with the latter’s eer- „ “—' 
tiheate of title free from encumbrances, and he was justified in 
his assurance to the plaintiffs that the title was all right and 
that they would be safe in taking over the agreement.

But were the plaintiffs entitled to a transfer such as they 
demanded ?

I’nder the terms of the agreement I am of the opinion that 
they were not. The agreement provides for a transfer under the 
Heal Property Act, or a deed without covenants other than 
against encumbrances by the vendor, and the purchaser accepted 
the title of the vendor to the said lands. The property was under 
the Heal Property Act, and all that the plaintiffs were entitled 
to was a transfer and not to a title free from the caveat for which 
the defendant was in no way responsible, and furthermore, eon- 
sidering the fact that the plaintiffs here were also defendants in 
the Saskatchewan action and that the property would be tied up 
in their own hands, the reasonable thing for them to do would 
he to let matters stand until the Saskatchewan action was dis
posed of. The plaintiffs are. to my mind, clearly not entitled to 
costs.

Now, the question is. should the defendant by reason of the 
unreasonable conduct of the plaintiffs be awarded costs against 
the plaintiffs?

Had the defendant by his statement of defence not denied 
the assignment of David Wark to the plaintiffs, for that is 
practically what he did by his allegation that “the defendant 
does not admit the alleged assignment of David Wark to the 
plaintiffs,” I would be disposed to allow him costs, and although 
this is not in reality the issue between the parties, yet it is made 
an issue when I think it should not have been. The other para
graphs of his statement of defence shews, however, his willing- 
iiess to transfer the lands subject to the caveat, or to convey the 
same when the person entitled thereto shall have been ascer
tained, hut I am led to the conclusion from his denial of the 
plaintiffs’ rights under the assignment from Wark that he is not 
entitled to costs. There will, therefore, be no costs to either

Ordi r for costs refused.
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CARLISLE v. GRAND TRUNK R W. CO.

Ontario lligli Court. Trial before 1‘idtlell, ./. Januaiy K. 1912.

1. ( arm Kits 18 II o.l—391 |—Railway—Pahhengeiin’ Checked Baggage
Forwarding h y Eablikk Train—(Iratviixuh Bailment at De»
TI NATION.

I. Win*re baggage in checked without extra charge upon an ordin 
aiv railway ticket and would ordinarily In- forwarded upon the next 
passenger train, hut the passenger who might have travelled hy th.it 
train purposely delays his journey until a later train in the expect i 
tion that his baggage will have preceded him. the railway company i> 
a gratuitous Iwilee and liable only for gross negligence as regard» i<» 
custody of the baggage at the point of destination, after the time wlici 
it should have ls-en claimed by the passenger, bad lie taken the earlier

| See .MacMiireliy and Denison's Law of Railways, 1911 ed., p. 41 !

2. Bailment (8 III 17)—Dehtrivtion ok (loons While in Bailee's
•CUSTODY—PRESUMPTION—ONES TO DISPROVE NEGLIGE NEE.

Where gomls are taken by any oik* as a bailee and are lost »r 
destroyed uhen in his custody, lie will be liable in damages, unies» In- 
shews circumstances negativing the presumption of negligence on hi» 
part which arises from such circumstances.

\ Pratt v. Wad (ling ton. 23 O.L.R. 17*. and I,oIhoii v. Laurie (1911 
3 O.W.N. 213, approved.]

3. Evidence (8 II HI—234)—Presumption—Ones—Res ipsa loqeitib.
In case of accidental destruction of goods in a bailee's custody, 

where an accident is proved to have been caused by a hidden defect 
of such a nature that it could not Is* guarded against in the process 
of construction, nor discovered by subsequent examination, the piv 
sumption that the loss has resulted from the bailee's negligence is 
rebutted.

[See Bcvcn on Negligence. 3rd ed.. p. 119 et seq.]
4. Negligence ig I A—8)—Gross Negligence—Li ability ok Grate in.is

The gross negligence for which alone a gratuitous bailee can lx- 
made liable in the care of the goods which are the subject of the bail 
ment must Is* such that any reasonable man would have considered 
insufficient the means of protection (if any) used by the bailee.

| fliblin v. McMullen <1*9*1. L.R. 2 P.C. 317 and Palin v. Itrid 
(1**41. 10 A lt. 93. discussed. |

Trial of an action before Riddell, .1.
The action was by husband and wife against the defendant 

railway company for the value of trunk and contents destroyed 
in the baggage room of the defendants at St. Catharines.

The action was dismissed.
II. II. Collier, K.C.. for plaintiffs.
VV. E. Eosh r, for defendants.

Riddell. .1.: The following are the facts. The plaintiffs 
purchased from the N. Y. C. and II. It. It. at New York, on the 
23rd December. 1910, through tickets from New York to St. 
Catharines, Ontario, via the Grand Trunk Railway, and on that 
day checked the baggage in question in this action. The bag
gage reached St. Catharines the following day. the 24th of Do-
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eember, lit 2.47 p.m. The plaintiffs did not, however, eominenee 
their .journey from New York until the next day, after they 
had checked the baggage, that is 24th; they reached St. Cathar
ines on Christmas morning (25th Dec.) at 10 a.m. The* bag
gage on arrival at St. Catharines was placed in the baggage- 
room there and oil the morning of the 25th December at about 
5 a.m., there was an explosion in the baggage-room (two sections 
of the defendants’ hot water heater or boiler, situated therein, 
giving way) causing damage to plaintiffs’ trunk and contents. 
The total value of trunk and contents has been agreed on. at 
$800.00.

The tickets contained, printed on their face, a number of 
conditions, amongst them:

Condition A. Itaggugo Nubility in limited to wearing apparel not 
to exceed one hundred dollars in value for a whole ticket and fifty 
dollars for a half ticket, unie*» a greater value is declared hv the 
owner and excess charge thereon paid at the time of taking passage. 
One of the conditions endorsed on the baggage check is:— 

Baggage consists of passenger's wearing apparel, ami liability is 
limited to $100 (except a greater or less amount i- provided in tarilTs) 
on full fare ticket, unless a greater value is declared by owner at time 
of checking ami payment is made therefor.

There is no pretence that any greater value was declared by 
the owner at the time of checking or that any payment was 
made therefor.

The defendants contend that they held the baggage as bailees 
and at the strongest as against them simply as warehousemen 
and that they were not negligent and therefore not liable to the 
plaintiffs, or if held to be liable they are only liable under the 
terms or conditions endorsed on the tickets and baggage ch 
for $100, and have so pleaded.

While I do not understand the plaintiffs at the trial to ive 
expressly abandoned a claim against the defendants as non 
carriers, this was not pressed at the trial, and in tin* ritten 
argument counsel says: "It must be presumed that the rail
way company held the baggage after 0 p.m. of Saturday as 
warehousemen and the defendant company would, therefore, 
only be liable for negligence,” thereby conceding that no claim 
lay against the defendants as common carriers.

Such eases as Pcnton v. Grand Trunk R.W. Co. (1869), 28 
1 R 167, and Vineberg v. Grand Trunk R.W. Co. I"-1 

A.R. 93 shews that counsel was wise in making this concession. 
It remains to consider whether tlie defendants are liable other 
tlmn as common carriers.

Early in the history of railways it was laid down by the 
Massachusetts Courts that baggage is supposed to travel by the 
saui" train as the passenger and that if the passenger fails 
(without the fault or to the knowledge of the railway coin-
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pany) to travel by the same train, the liability of the railway 
company is hut for groaa negligence. Collins v. It. d" M. It. 
( 18f>2), 10 Cush. 506, is one of such eases.

Wilson v. (! T. A*. Co., 56 Maine 60: “It is implied in the 
contract that the baggage and passenger go together.”

Marshall v. Confiai', etc., It. Co. (1901), 126 Mich. 45:—
Baggage implic* « pa«-cugcr who intcmlrt to go upon the train 

with his baggage a ml receive it upon the arrival of the train at the 
eml of the journey. ... If he (the plaintiff) had sold the ticket to 
another passenger he would stand in no different light from that in 
which he does now. . . . The defendant was not in fault in checking 
the baggage. Its agent, the baggage master, was justilled in assuming 
that the plaintiff intended to accompany his baggage upon the next

V

Th«‘ judgment says that is may not he “absolutely neves 
sary for the passenger to go upon the same train with his bag 
gage in order to entitle him to have his baggage taken care of 
at his destination by the railway company as a warehouseman. 
Where the pass, nger purchased his ticket with the bona tide in 
tention to use it but without fault upon his part, did not ae- 
company it. but went on a following train, a different case is 
presented.”

Wood v. Maim Central It.It. Co. (1903), 98 Maine 98:— 
The relation of passenger and public currier entitles the

passenger to huve his personal baggage transported at the same time 
without any additional charge for the freight. . . ltut in the
absence of any special agreement therefor the carrier doe* not incur 
. . . liability as an insurer of the baggage unless the passenger
accompanies it in its transportation or is prevented from doing so by 
the fault of the carrier. Where the owner did not intend to accnin 
pany Ids baggage . . . ami . . . did not in fact . . . the
defendant was only liable as a gratuitous bailee. f/iuffam v. tt. tt .If.
07 Maine 234; Wilson v. (hrnnd Trunk- R.W. Co., 50 Maine 00, 57 Me. 
138.

In the Wood case, the trunk was received at Wiseasset not 
accompanied by the owner; it was placed in the railway's bag
gage room at Wiseasset; that room was broken open anti en
tered by thieves and the contents of the trunk stolen. The 
Court holding that the liability of the railway was as a gratuit 
ous bailee, ami that there was no such negligence ns would 
render the company liable as a gratuitous bailee, the action wns 
dismissed.

Cut Ur v. A'. L. It. Co. (1887), 19 Q.U.D. 64, cannot Ik* said 
to decide anything on this point the judgment of
A. L. Smith, J., p. 67, is suggestive.

There being nothing to take the ease out of the general rule 
1 think the defendants' liability, if any. is that of a gratuitous 
bailee—then they an* liable only lor “gross negligence.” What
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gross negligence” is has been the subject of much judicial 

and editorial discussion.
Rolfe, 11. (afterwards Lord (’ranworth, L.C.), in Wilson v. 

Brett (1843), 11 M. & W. 113, pp. 115, 116, “could sec no différ
ence between negligence and gross negligence—that it was the 
•same thing with the addition of a vituperative epithet” and 
Willcs, J., in Grill v. (inn ml Iron, etc. (1866), L.R. 1 C.P. 
600, at 612, quite agreed with tliis dictum.

Taunton. J., in Doorman v. Jenkins (1834), 2 A. & K. 256, 
at pp. 261, 262. says: “The phrase ‘gross negligence’ means 
nothing more than a great and aggravated degree of negligence, 
as distinguished from negligence of a lower degree.”

Parke, B.. in IVt/Zd v. Pick ford (1841), 8 M. & XV. 443, at 
I». 460. says that in some of the cases flic term has been defined 
in such a way as to mean ordinary negligence that is the want 
of such care as a prudent man would take of his own property ; 
and cites Best, J.. in Batson v. Donovan ( 1820), 4 B. & Aid, 
21 and Dallas, C.J., in Duff v. Budd (1822), 3 Brod. & B. 
177; Story on Bailments, sec. 11.

Lord Denman. C.J., giving the judgment of the Court in 
U ini on v. Dibit in (1842), 2 (J.ll. 646 (A. & K. N.S.), at p. 661, 
says: “It may well lie doubted whether between ‘gross negli
gence’ and ‘negligence’ merely any intelligible distinction ex
ists.”

This language is quoted by Cresswell, J„ delivering the 
judgment of the Court in Austin v. Manchester, etc. (1850), 
10 C.B. 454 ( at pp. 474, 475, and he says ; “It is manifest that 
no uniform meaning has been ascribed to these words ‘ gross 
negligence’ which are more correctly used in describing the 
sort of negligence for which a gratuitous bailee is responsible, 
and have been somewhat loosely used with reference to carriers 
for hire.”

Krle, J„ in Canhill v. Wright (1856), 6 K. & 11. 891, at p. 
899, says : “The legal meaning of gross negligence is greater 
negligence than the absence of . . . ordinary care.”

Pollock. (Ml., in Beal v. .S'. D. R. Co. (1860), 5 II. tk X. 
87.». at p. 881, says : “There is a certain degree of negligence 
to which everyone attaches great blame. It is a mistake to sup
pose that things are not different because a strict line of démar
rât ion cannot be drawn between them,”—and in this suggested 
definition agreed Crompton, J., giving the judgment of the 
Kxehequer Chamber in the same ease ( 1864). 3 II. & C. 337, 
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In Lord v. Midland I!. Co. (1867), L.R. 2 C.P. 339, XX’illes. 

•I . said: “Any negligence is gross in one who undertakes a 
duty and fails to perform it. The term ‘gross negligence’ is 
applied to the case of a gratuitous bailee who is not liable un
less he fails to exercise the degree of skill which he possesses.”

The leading case for any Canadian Court is (iiblin v. Me-
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Mullen (1868), L.R. 2 I\C. 317. pp. 336 et seq. After discussing 
the eases, Lord Chelmsford, delivering the opinion of the Judi
cial Committee, says:—

The epithet ••grins" i* certainly not without it* significance. The 
neglect for which according to Lord Holt, a gratuitous bailee incur- 
liahility i* such a* to involve a breach of confidence or trust, not 
arising merely from some want of foresight or mistake of judgment 
hut from some culpable default . . . the degree of care and diligence 
which a liai Ice must exercise correspond* with the degree of ncgligenc. 
for which he is responsible.

And then adds:—
The negligence for which alone they (i.r.. the bank, gratuitous bailcc- 
could be made liable would have been the want of that ordinary dili 
gvnee which men of common prudence generally exercise about their 
own affairs.

Further on the judgment shews that if “no one can fairly 
say that the means employed for the protection of the pro 
perty . . . were not such as any reasonable man might pro
perly have considered amply sufficient,” a gratuitous bailee 
could not he hold liable; and he cannot In* called upon to “multi 
ply his precautions so as not to omit anything which can make 
the loss of property entrusted to him next to impossible.”

In our own Court of Appeal in Palin v. Reid (1884). 10 
A.R. 63, it was considered that the “ease fell within the class 
of eases where the bailment of goods is for the benefit of the 
bailor alone, and where the bailee is responsible only for gross 
negligence. Exception is often taken to the use of the word 
‘gross’—at all events we may consider that the liability can only 
arise from actual clear negligence.” Cf. Leggo v. Welland Yah 
Co. (1901), 2 O.L.R. 4.1. at p. 49. per Armour, C.J.O.. deliver 
ing the judgment of the Court. The Palin ease decided also 
that the onus of establishing negligence is on the plaintiff 
and where the evidence is equally consistent with the absence 
as with the presence of negligence the defendant is entitled to 
succeed because “no verdict for the plaintiff should In* rested 
on mere surmise or guess."

Mr. Justice Burton (afterwards Sir Ueorge Burton, C.J.n 
says, p. 67 fit being the ease of the loss of a box) : “If we find 
upon the evidence that he (the defendant) did keep the Ihix 
in the same manner as he kept his own, it goes a great way to 
dispel any presumption of gross negligence.”

The facts of the damage as I find tliem. giving such weight 
to the evidence of the viva voce witnesses as I think, from hav
ing seen them at the trial, their evidence should have, are as 
follow :

The trunk was placed in the baggage room of the railway 
company at St. Catharines which was heated by a closed hot
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water system. The boiler had been bought from a Buffalo con
cern, the American Radiator Company, and was installed by the 
defendants’ own men some three years before the accident—the 
“relief valve” and steam gauge were taken away each summer 
and tested, including the summer of 1910, at least they were 
taken away for that purpose.

In the system there was a tank at the top of the room which 
let down water through a 3 inch pipe into the boiler, then the 
water went into a 1 1/4 inch pipe which ran through the whole 
.station and ultimately back into the 3 inch pipe—on the boiler 
was a gauge and on the tank a safety valve tested to 30 lbs.

The 24th December had been a very mild day. as was the 
25th. The night operator, whose duty it was to look after the 
furnace from 7 p.m. to 7 a.m. put on fresh fuel at about 12.30 
a.m., making a moderate tire, and at about 4.30 a.m. he had 
slightly checked the fire then just a moderate fire, by pulling 
out the damper—there was then between 10 and 15 lbs. of steam 
in tin* boiler and the gauge seemed to be working properly. At 
about 5 a.m. an explosion occurred. The pipes could not have 
frozen and had not frozen, but two sections of the boiler burst. 
This did not set fire to the building, but it damaged the plain
tiff’s property. Some attempt was made at the trial to shew 
that the closed system is not a proper system, hut the evidence 
was not given in a satisfactory manner and 1 am satisfied that 
the closed system employed by the defendants is a safe system, 
no less safe than the open system advocated by the witness 
whose evidence I do not attach value to. It had, moreover, 
been used for years by the G.T.R. over their system and was not 
found dangerous.

It is wholly impossible to find anything like the ‘‘gross 
negligence” for which alone a gratuitous bailee is responsible.

The same result will follow if we consider the defendants 
bailees for reward—warehousemen. A proper system properly 
attended to as this was according to my finding—the explosion 
was not due to any negligence on the part of the defendants.

It is shewn that a section may be tested by the best methods 
known to the trade and stand the test thoroughly, that the 
section may be in use two or three years and then the section 
blow up without it having been possible for anyone to be aware 
of flic defect—I find as a fact that the cause of the blowing up 
here was a hidden defect of such a nature as that it could 
neither be guarded against in the process of construction nor 
discovered by subsequent examination.

And, in my view, even though the defendants are charge
able as warehousemen they are not liable.

I accede in its entirety to the principle laid down in Pratt 
v. Waldington (1911), 23 O.L.R. 178, and by my own Divisional 
C-ourt in Poison v. Laurie (1911), 3 O.W.N. 213, that where
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ONT. goods ave taken hy anyone as bailee and lost (and 1 add ‘‘or
II. C*. .1

1912
destroyed”) when in his custody, the onus is upon him to shew 
circumstances negativing negligence on his part. Here the d< 
fendants have shewn all the circumstances.

Cari.ihi i

R W.C?»

“No evidence was kept hack, all available witnesses seem 
to have been examined; there is no suspicion whatever of any 
bad faith” (per Hagerty, C.J.O., in Valin v. Reid (1884), In 
A.R. 63. at p. 65), and it has been proved that the accident was

Bldilcll. J. not due to negligence.
That such a defect causing an accident does not render the 

defendants liable is established by Readhead v. Midland R. Co. 
(1867). L.R. 2 Q.B. 412, affirmed in L.R. 4 Q.B. 379, and the 
long line of decisions following it.

The action will be dismissed with costs. It is unnecessary 
for me to consider the other points raised.

Action dismissed.

QUE. FRENCH GAS SAVING CO., LTD (defendants) (appellants) v. THE 
DESBARATS ADVERTISING AGENCY, LTD. (plaintiffs)

K. R. 
1912

(respondents).
C. C. LABEAU et al. i defendants i i appellants) v. THE DESBARATS

ADVERTISING AGENCY, LTD. (plaintiffs) (respondents).

Qiirfcrr Court of Kilty's Bench. Appeal Side, Sir Louis Jctti, C.J .
Trcnholtne, Cross, Arehanibeault and Carroll, ./•/.

1. CHAMPERTY AND MAINTENANCE (§1—1)—ASSIGNMENT IIY SEVERAL
Cheditohn ok Separate Ci.ai.mh to One Party for Suit—Qu kiiec
• mi « on i 188

When several creditors assign their several claims to one of their 
number, without selling them to him, but transferring them for the 
purpose of having but one suit brought against their common • -r.
so as to avoid costs ami multiplicity of actions, the defence of litigious 
rights cannot lie pleaded, article 1582 of the Quebec Civil Gale apply 
ing only in the case of an onerous contract based on speculation.

\Poircll v. IVeffere, 28 Can. 8.C.R. 138, followed.]
2. Principal axi> Aukxt < f 11A—13)—Auent for Sale or Good* and

Shares—Authority to Advertise.
A financial agent engaged by a company to sell its shares ami 

merchandise (e.y.. gas burners) on commission has the power to advvr 
tise the sale of the same ami solicitations to subscribe for shares in 
the company.

3. Corporation* and Companies <9111—5)—C orporate Pvrpoms—
Authorization of Auent'h Prospectus.

A prospectus ordered ami prepared by an agent engaged by a com
pany to sell its shares who lias obtained from the directors of the 
company the information to lie inserted therein, partly or wholly 
corrected by the president of the company, and received by the dim- 
tors of the company without demur, will lie held the prospectus of 
the company itself, especially when it is so described in its head line.

4. Corporations and Companies (9 IV I) 4—00)—Contract iiy Financial
Aoext for Advertihino—Ratification.

When an incorporated company allows a prospectus ordered ami 
prepared by a financial agent employed by them to sell their share*
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to Iiv win ulutetl amongst the public which purport# to be the pros
pectus of the company ami permit# any advertisement* based thereon 
to lie published without any disclaimer on the part of the company, it 
will not be allowed to deny the authority of the apparent agent, who 
gave the orders for the printing and advertisement#, whether such 
apparent agent be really the duly authorized agent of the company

fi. ('ORl'URAllll.VS AMI COMPANIES 1$ IV G f)—I1 )—OFFICER'S LIAMMTY TO 
( lll lUTORK—l$l NIXENS OPERATIONS OF COMPANY AFTKK t IIARTKR
in t Before Payment of Statutory Pervkntaue of Capital.

When the director# of a company expressly or impliedly authorize 
the commencement of the operations of the company or the incurring 
of liabilities before ten per centum of the authorized capital of the 
company has lieen subscribed and paid in in conformity with the Que
lle Companies Act, U.S.Q. (190V), article 6019, they" are personally, 
jointly and severally liable with the company for the payment of such 
liabilities.

QUE.

K. B. 
1912
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a. Corporations and Companikn <fi I <‘—lm—Commencement of Com 
pany’s Operations—Qveiiev Compamkh Act. R.S.(th 1909, 
article 0019.

The renting of an office, payment of business tax, ojiening of a 
bank account, signing of a lease, ami institution of suit by a company, 
constitute a commencement of operation# ami incurring of liabilities 
bringing the company within the purview of see. 6019 R.S.Q.

7. Novation—Personal Obligation of Company’s Auknt for Company’s 
Debt—Promissory Notes Given in Skvvrity.

When an agent, acting on behalf of a company, guarantees a con 
tract made on behalf of such company and gives his own promissory 
notes to accommodate the third party with whom the contract is 
made, such giving of notes does not constitute novation, whereby a 
new debt and a new debtor would be substituted to a previous debt and 
a previous debtor.

S. Contracts (§111 F—290) —Liability for Acts of Person Held Oct 
ah Company's Auext.

A company is liable to third parties who in good faith contract 
with a person in reality not the agent of the company under the Is- 
lief that he was so when the company and its directors have given 
reasonable cause for such lielicf.

These < were moved by the French Gas Saving Co.
Ltd., and its directors from the judgment of the Superior Court 
for tlie district of Montreal, Archer, J„ condemning the com
pany-defendant and the directors thereof to pay to the com
pany-plaintiff the sum of $2,130.83, price and value of certain 
printing, advertisements, prospectuses, stock-books, etc., done 
for the benefit of s.

The appeals were dismissed.
In March, 1010, plaintiffs sued under sec. 18 of the Quebec 

Companies Act of 1007, 7 Edw. VII. ch. 48; now Rev. Stat. 
Quebec, see. (>010, which provides that no company can com
mence operations or incur liabilities before ten per centum of 
its authorised capital is subscribed and paid for, and a declara
tion under oath by the secretary of the company, establishing 
such fact, has been deposited in the Department of the Provin
cial Secretary, and that in default of so doing the directors of 
the company are personally jointly and severally liable with

D3D
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the company for the payment of any liabilities so incurred. 
Plaintiffs alleged non-compliance with these formalities by the 
company-defendant. Their first claim was for $1,573.03, the 
price of certain advertisements published in different Canadian 
newspapers at the request and to the knowledge and for the ad
vantage of the defendants. The second item was for $501.8(1 
which plaintiffs claimed as transferees from “Morton, Phillips & 
Co." as the price of stationery and prospectus printed for the 
company-defendant. The third item of $31 for printing of in 
terim receipts and certificates was claimed as transferees from 
“Desharats & Company”; and a fourth item of $25 trails 
ferret! by the Kaglc Publishing Co. Ltd., was for additional 
advertisements. The work was done and merchandise supplied 
in May and June, 1900.

The French (ias Company and its directors pleaded joint lx 
that the company-defendant had held but one organisation 
meeting, that no act of business had ever been done as there 
was no business to do seeing only $250 worth of stock had been 
subscribed; that they had never had any dealings with plain 
tiffs and had never authorised or instructed any one to do so 
on their behalf; that the transfère of claims were fictitious and 
in any event only transfers of litigious rights; and that the 
claimants were total strangers to the company and its directors.

Plaintiffs answered that all the work done had been ordered
by one Antoine Robert, the duly authorised agent of the de
fendants, and that they dealt with defendants both personally 
and through Robert : and that in any event plaintiffs and claim 
ants contracted in good faith with Robert under the belief 
that he was the duly authorised agent of the defendants and 
that the defendants gave plaintiffs reasonable cause to believe 
that Robert was their agent, inasmuch as they were aware of 
all the contracts In* entered into on their behalf, and acquiesced 
in the same and received and accepted the lienefit thereof ; and 
further inasmuch as the defendants never repudiated the autli 
ority of the said Robert to act on their behalf.

Defendants replied generally but admitted that ten per cent 
of the authorised capital of their company which was $50(1.000 
had not been subscribed or paid in according to law.

The trial was held liefore Archer. J., on the 13th, 14th. 15th 
and 16th September, 1910. A re-argument was ordered and 
took place on October 3rd. and judgment rendered on October 
lltli maintaining the plaintiffs’ action in tofco.

The facts and the law are fully set forth in the notes of 
judgment of Archer, J.

October 11. 1911. Archer, J.:—Plaintiffs claim from the 
company-defendant which was incorporated under and in virtue 
of the Quebec Companies Act of 1907. and the directors the sum
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of $2,130.83 living $1,573.03 for advertisements published in 
different newspapers in Canada, for the benefit of the defend
ants. the balance being for different amounts transferred by the 
vonipany’s creditors to the plaintiffs, hut for collection only.

The plaintiffs elaim that this amount is due by the company 
and want to bold the directors jointly and severally responsible n».. l.m 
inasmuch as before commencing its operations and incurring ,' • 
liabilities ten per cent, of the company’s authorised capital had j)KSBAKATg 
not been subscribed and paid for as provided by sec. 601!). R.8.Q. Aiivkktisixg

The plaintiffs further allege that all the work performed and XljKX*Y*
goods sohl and delivered were for the benefit of the company- _L_J. 
defendant: that the claimants contracted with the defendants Ar,l’"J- 
through their duly authorized agent, one Antoine Robert.

Moreover the claimants contend that they contracted in good 
faith with Robert under the belief that he was the duly author
ized mandatory of the defendants, that defendants gave claim
ants reasonable cause to believe that Robert was their mandatory 
inasmuch as they were aware of all the contracts which he. the 
said Robert, entered into on behalf of the defendants, and ac
quiesced in the same and received and accepted the benefit there
for. used and accepted the goods which were supplied to them, 
and that they never repudiated the authority of said Robert, al
though they were aware that the said Robert held himself out as 
their «Inly authorized agent.

The defendants deny tin* principal allegations of the action 
ami say that they hail nothing whatsoever to do with the plain
tiffs and other claimants, and never authorized any person to 
deal with or in any way contract with them, and that the com
pany did not commence its operations or incur any liability.
It is also claimed that the transfers are of litigious rights.

The first point argued by the parties is as to whether or not 
the claimants could transfer their claim to the present plain
tiffs for collection. The defendants argue that the transfer being 
of litigious rights, the plaintiffs cannot recover.

In this case it is clearly established that the rights trans
ferred were not sold to plaintiffs, but merely transferred for 
collection. There being no sale of the rights, but a mere trans
fer for collection, I consider that tin* defendants are wrong in 
their contention and that the plaintiffs could sue and recover 
the amounts transferred. (Mignault, tome 7, page 200, Powell 
\ Watters, 28 Can. S.C.R. 133; < i\i 1 Code 1582; Fuzier-Her 
man. Civil Code. art. 1609, No. 22; McDonald v. Rankin, M.L.R.
7 S.C. 46.

The declaration alleges four different contracts. The plain
tiff is a company carrying on business in the city of Montreal, 
as an advertising agency. The defendant is a company incor
porated. according to the laws of the Province of Quebec, on the 
2ôth May. 1900. This company really replaced the company

QUE.
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QUE. which has been known as the French Gas Saving Burner Vu.. 
K H Md. it was at the suggestion of Mr. Robert that the new com-
191-2 pany was formed with a higher capital.

It may he said also, that at the meeting where it was decided
*"sIviMi*8 to the new company incorporated with additional capital, a

Co.. Ltd. resolution had been passed authorizing Robert to have applicu
tion forms in English and French printed, receipts ami pros
peetusus, etc.Desuahath

Advertising The witnesses say though, that this part of the resolution
referring to Robert was never put in effect.

The principal object was to acquire the rights of Auguste 
Mouvant or of the Gas Saving Burner Co., Ltd., for the Can 
adian patents, Nos. 107, 821 and 109, 960.

The only subscribers to the capital stock were the five direr 
tors who had each subscribed 50 shares. To start effectually 
the business of the company it was necessary that more stock 
should he subscribed and at a meeting of the provisional diree 
tors held on the 28th May, 1909, it was resolved: “A stock 
book was directed to be opened for subscription and report 
thereon to be made at the general meeting of organization.”

The directors decided that Mr. Robert should act as their 
financial agent and get the amounts subscribed.

There was no resolution passed by the directors to this 
effect, but they all agreed and it was understood that Mr. Robert 
should act as financial agent, he being paid 10% on the amount 
of stock subscribed and paid.

Before putting the stock on the market, the company rented 
offices and one was sublet to Mr. A. Robert.

Messrs. Robert and Leluau, president of the company, imme
diately took steps to get the offices conveniently divided. Sub
sequently burners were installed in the company’s offices so as 
to have demonstrations and shew to the public the advantages 
of this new burner.

Several meetings were held at the company’s office where the 
directors and other interested parties gave such demonstra
tions. Mr. Robert then (Milled on Mr. Desbarats, president of 
the plaintiff company, in connection with the advertisements 
which should appear in the papers.

After several interviews with Mr. Robert, the company- 
plaintiff sent, on the 1st of dune, a letter addressed to the com
pany, but probably to the care of Mr. Robert. In this letter the 
advantage of advertising is shewn and a list of prices is enclosed. 
It does not appear by the evidence that this letter was ever 
seen by the directors.

Subsequently the question of advertising was further dis
cussed and it was finally agreed that they should appear in some 
of the local as well as in Toronto and Quebec newspapers. Mr. 
Leluau, president of the company, was present when the adver
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tising contract was discussed. Mr. Desbarats, not knowing the 
financial standing of the company, asked Robert to guarantee 
tin- payment of the advertisements and the following document 
was signed by Robert.

Large adv. to appear nt once in Montreal papers as per list, but 
with “witness” added:

Wed. Sat.
for two weeks—
four insertions in all; prices per line as per estimate.
Bill to the French (ins Saving Co.. Ltd., Montreal, hut I will be 

responsible for these insertions.
(Signed) Ant. Robert.

Oth June, 1909.

QUE.

K. B. 
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It would appear that Robert only became surety for tin* com
pany.

Mr. Lcluau claims that he never authorized Robert to enter 
in any contract with the plaintiffs in the name of the company, 
defendant for the advertisements which appeared in the several 
papers referred to. On this point lie is contradicted by Mr. 
Robert and Mr. Desbarats. The last mentioned witness declares 
that Lcluau was present when the orders were given and that 
lie could not but understand that Robert was the duly authorized 
agent of the company. It is established that the necessary 
material to prepare the advertisements was furnished by the 
directors at the demonstrations which were held at the com
pany’s office and more specially by the information given by 
Mr. Lcluau, president of the company. Moreover, Mr. Des- 
barats swears that he took also his information from the pros
pectus which bad been published, copies of which had been in 
the possession of each of the directors.

In looking over the advertisements, 1 was first under the im
pression that they were published for the benefit of Robert, 
who was trying to sell shares, he receiving 10$ commission. 
After a further examination, I have come to the conclusion that 
these advertisements were for the benefit of the company; they 
go to shew that Robert was not merely a broker trying to sell 
the company’s shares but that he was the company’s agent.

In referring to exhibits D-l, D-2 and D-3 we see that one 
advertisement says that all application for shares and burners 
are to be sent to Ant. Robert, “and all remittances made to the 
order of the company and likewise sent to me” (Ant. Robert), 
lie is an agent receiving orders for the company, hut the remit
tances arc to be made to the company.

Amongst the other advertisements is the following:
A Handsome Prospectus.

The handsome prospectus issued by the French (las Sarin#/ Co., 
limited, has just been received. The advantages of this wonderful 
gas-saving device are clearly and attractively presented.
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QUE- Another reads as follows:
See How Has is Saved.

This marvellous invention, the Mouvant fias Hunier, whieli 
54 per vent, of gas. will make Montreal famous.

Come ami it burning in the olUves of the French fias Saving 
Co.. Limited, 255 Notre Dame St. West. Montreal. Demonstrntioi - 
every day from 1) to 5.

Another reads as follows:
Replace your electric lights with the self lighting “Mouvant c.is 

Burner.'’ ami save money.

An-hw. j. On Tuesday, June the 15th, La Patrie puhlishetl the follow 
iug advertisement :

Lb Biulkur Mouvant.
l ue démonstration puhliipic demain, dans l'éditicc de La Patm 
Tout ce (pii est de nature ft augment re in a diminuer le c'est des 

choses nécessaires la vie est toujours bienvenu au public. Mais connue 
un grand nombre de spéculateurs ont abusé de la <-outiancc de ce même 
public, celui-ci se montre aujourd'hui défiant quand on lui présent> 
quelque chose de nouveau. Cependant, il se laisse convaincre quaml 
ou veut lui démontrer que l'objet qu'on lui offre possède réellement 
les qualités qu'on prétend. ("est en vertu de ce principe que les pin 
moteurs (tu brûleur à gaz Mourant ont résolu de donner des démons! ni 
lions publigues afin de faire \ ttllf la supéi iorité de brûleur il 
l'économie gu'on peut réaliser par son usage, l'ne de ees démons!ni 
lions oui a lieu demain après midi, dans l'édifier de "La Patrie'' Kl le 
commencera il trois heures. Elle est donnée dans le but de per 
mettre aux consommateurs de la partie est (’advantage de se rendre 
compte par eux-mêmes de la véracité des rapports faits sur ce Itril 
leur. M. Mouvant, l'inventeur, sera présent et donnera toutes les 
explications voulues. Il faut ajouter que le brflleur est fait non 
seulement pour le gaz. mais il |hmiI aussi s'adapter aux appareils A 
acétylène et A ga/.oliue. Son mérite le plus grand est d’éconoiiii-s-r 
ô4 pour cent, de la quantité de gaz consommé avec un brûleur ordin
aire. Ia* public est cordialement invité. lai démonstration c«t 
gratuite.

After a careful examination of all the circumstances, tlie 
evidence produced and also the advertisements to which l have 
referred, 1 have come to the conclusion that the advertisements 
in question were published, but for the benefit of the company 
and not for Robert as a broker. The advertisements refer to the 
prospectus which has been issued by the company. They also 
declare that demonstrations are given every day at the pom 
pany’s office in Montreal. Moreover, they advertise the sale of 
burners in the near future. In the advertisement which appears 
in La Paint, it is said that the promoters will give a demon
stration at the office of La Patrie. How could it be argued seri
ously that the directors did not know of these advertisements 
and did not approve of them? Moreover, it is established that
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the secretary Mr. Larocque had a scrap-book in which lie made 
a collection of some of these advertisements.

I am, therefore, convinced that Robert was acting as an 
agent of the company and Imd the necessary authority to bind 
the company.

It is claimed that the president could not bind the com
pany and the other directors. The plaintiffs were entitled to 
assume that tin* president was authorized to enter into an agree
ment with Robert and with them, it being an agreement in 
regard to which the Board would have had power to 
bind the company. They were entitled to assume that lie had 
been duly clothed with the real authority which he was osten
sibly exercising in allowing Robert, as agent, to enter in a con
tract for the advertisements referred to. National Malleable 
Co. v. Smith's Falls, 14 O.L.R. 22: Parker & Clark on Company 
Law. page 240.

See also Da eh v. Town' da! va niziiit/ Co., f 19011 2 K.B. 214; 
Sheppard v. lionanza Nickel Co.. 25 O.R. 205.

Thompson on Corporations. 2nd edition, vol. 2. par. 1000,

Officer or agent performing oris irilliiu apparent scope of his pon ces. 
Effect of secret limitations on authority. Corporations arc not differ
ent from individuals in the application of the rule of agency bind
ing the principal for the acts of his agent within the limits of the 
authority the principal holds him out as possessing. Under this 
rule corporations are held to whatever is within the apparent scope 
of the powers with which they have either intentionally or negli
gently clothed their agents, unless the parties with whom such agent 
contracts have notice that their powers are limited. Third persons 
will not he affected by secret instructions given agents restricting 
these powers.
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Even if it had not been proved that Robert was a duly 
authorized agent for the company. 1 am of opinion that art. 
1720 of the Civil Code which reads as follows, should apply : 

The mandator is liable to third parties who in good faith contract 
with a person not his mandatory, under the Iielief that lie is so. when 
the mandator has given reasonable cause for such Iielief.

During Mr. Desha rats's examination it was established that 
at first the advertising accounts had been charged to Mr. Robert. 
It was only a few months after, that a new entry was made in 
the ledger, charging the amount for advertising to the company- 
defendant. Mr. Desbarats explained that the entry in the 
name of Robert was made through an error, the book-keeper not 
knowing the circumstances under which the contract had been 
entered into. As soon as the error was discovered the entry was 
made in the ledger which is a loose-leaf ledger. Moreover, the 
plaintiffs’ ledger shews that a certain number of notes were 
given by Robert to cover the amount due under the contract 
and that he advanced the sum of $100.00.
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The defendants argue that these facts tend to prove that 
Desha rats never intended contracting with the company-defend 
ant, but with Robert only. Mr. Dcsbarats explains that the 
notes were accommodation notes given so as to allow him to get 
the necessary cash to pay the different newspapers publishing 
the advertisements. These had to he paid promptly. Moreover, 
the sum of $100.00 was also to help him to finance. Both 
Messrs. Robert and Dcsbarats swear positively to these* facts.

Though the above may have created a certain doubt in my 
mind, 1 think I am bound to accept the explanations given by- 
Mr. Dcsbarats. The guarantee signed by Robert shews also 
that the entries must have been made in the books by error 
The accounts were sent once a month to the company-defendant, 
hut the plaintiffs never received any acknowledgment. It is 
only later on, when Mr. Dcsbarats met the president of the 
company. Mr. Leluau, that the former told him that the com 
pany would not be held responsible and later on a letter was 
sent by the company denying all liability.

Taking all the circumstances and the evidence produced I 
cannot help coming to the conclusion that the company is in
debted in the sum claimed by Dcsbarats Co. Ltd.

The claim of Morton Phillips & Co. is for the printing of the 
prospectus and for a certain quantity of paper furnished to 
the company, etc. The only witness heard on behalf of the 
plaintiffs is Mr. Phillips who says that it is on Mr. Robert’s de
claration that he represented the company that he consented 
to furnish the goods and perform the work mentioned in their 
account.

The question to be decided here is as to whether or not Ant. 
Robert was the company’s agent. In looking over the prospec
tus which has been filed, we have got to consider it as the com
pany’s prospectus. The material to prepare it was furnished 
by the directors. Mr. Robert swears positively that he was 
authorised to get it printed and moreover that the president of 
the company, Mr. Leluau, had revised it before published. The 
resolution passed by the directors of the old company on the 
8th of May, 1909. may tend to shew the directors’ intentions, 
though it is declared the same was never acted upon. This Mr. 
Leluau denies, but admits that he corrected the report which 
he had prepared for the company and which In* signed as on 
gineer.

The prospectus after being published was sent to the com
pany’s office hut received by Mr. Robert who had his office ad
joining the company’s offices. Immediately after, copies of the 
prospectus were sent to the directors. Some of the directors 
even gave names of persons to whom the prospectus should he 
addressed. The secretary of the company. Mr. Laroque, had 
several copies of the prospectus which he distributed. On the
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first leaf of this prospectus we see the seal of the company, fol
lowing comes the names of the directors and a letter by Mr. 
Robert in which he declares that the financial part of the or
ganisation has been entrusted to him. In the same letter he says 
that application for shares and burners should be addressed to 
him and all cheques and money orders made payable to the 
French Gas Saving Co. Ltd., and addressed to him. XVe must 
also remember that on the 28th day of May. a resolution had 
been passed by the provisional directors in which it was resolved 
“that a stock book should be opened for subscriptions.”

The company had naturally to call the attention of the pub
lic and a prospectus was needed. Mr. Desbarats took his in
formation from the prospectus to prepare the advertisements. 
In the advertisements which are known to the directors and 
which the president approved of, it is declared that the com
pany has issued a prospectus which has been distributed.

All these facts do prove in my mind that Robert had been 
authorised at least by the president Lcluuu to get the prospectus 
printed. I therefore come to the conclusion that the company 
is bound to pay the amount due Morton Phillips & Co. As far 
as the paper is concerned 1 consider, under the circumstances of 
the case, that Robert had proper authority to buy and was acting 
within the scope of his authority.

As to Desbarats & Co.’s account, which is for interim re
ceipts, it is clear that it was necessary to have interim receipts 
and they were required for the benefit of the company through 
Robert who, under the circumstances, must he considered as be 
ing duly authorised.

If Robert was only a broker and did not act within the scope 
of the powers which had been given him, I consider that the 
company is still liable as he was held out to the public as tin- 
company’s agent having authority to bind the company in the 
contracts which he entered into. Moreover none of the directors 
ever repudiated within a reasonable time, the contracta entered 
into by Robert.

The claim of the Eagle Publishing Co. Ltd., for printing ad
vertisements should also be maintained. As has been shewn, Rob
ert had the necessary authority to order the some. If Robert, at 
any time, exceeded the authority given him, the company and 
the directors should have repudiated him. It is only in the 
month of September that the directors told Robert to discon
tinue to act. for them as financial agent and cease to do any
thing whatsoever in the name of the company. Why should 
they give such an order if Robert was not doing anything that 
could bind them?

Robert was not an underwriter but the company’s agent 
having the necessary authority to bind the company, and he
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QUE. acted within the scope of that authority. 
K p pany Law, 6th edition, page 327 et aeq.

See Palmer’s Com

191f The plaintiffs ask by the conclusions of their action that tin-
defendants Messrs. Leluau et al., the directors of the company 

F1Ravi“oAS defendant, be jointly and severally held liable with the com 
Co., Imi. pany for the payment of the sum of $2.130.83. The company 

v. defendant, which was ineorporah-d in the month of May, 1909. 
Desmabats lpns('d the premises which they occupy in the city of Montreal 

Advkktihi.no and opened an office where demonstrations were given in con
nection with the patents mentioned in their letters of incor
poration.

As one of the patents was to lapse within a short time, they 
obtained from Ottawa further delay. The business tax im 
posed by the city of Montreal was paid, they commenced their 
operations and incur ml liabilities, amongst them being those 
mentioned in their action.

The law which applies is section 6019 of the Revised Stat 
utes, P.Q. :—

The company shall not commence its operations or incur any Ibibil 
itv before ten per cent, of its authorized capital has lieen aiibseriln-.l. 
ami paid for, and a declaration under oath, by the secretary of the 
company, establishing such fact, has lieen deposited in the depart incut 
of the provincial secretary.

Every director who expressly or impliedly authorizes such oper
ations being so commenced or liabilities Ix-ing so incurred, shall I*- 
jointly ami severally liable with the company for the payment of sitcli 
liabilities.

This article shall not apply to companies existing Is-fore tin* tir«t 
day of July. 1907.

This is u new clause inserted in the law by 7 Edw. VII. ch 
48, sec. 18. The object of this clause is certainly to protect the 
public against the promoters, etc.

In the present ease I am of opinion that the evidence clearly 
shews that the company did not comply with the requirement* 
of this section before commencing its operations.

In fact the evidence establishes clearly that there was only 
$250 paid in when the company commenced its operations. 11 
would seem that the liabilities of the company were generally 
paid by the directors individually but always for the account 
of the company.

I forgot to mention also the fact that in the month of Octo
ber, 1909, the Standard Lithographing Company sued the com 
pany-defendant for work done in connection with the prosper 
tus in question. The company did not appear, default wan 
taken, but subsequently the amount of debt and costs were paid 
It is clainn-d by the defendant that this amount was paid by Mr. 
Mouvant personally. All that we know is that Mr. Mouvant 
paid the amount, but this does not go to shew that it was not
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paid for the account of the company inasmuch specially that QUE. 
the costs were also paid. K ^K.B.

1912Under the circumstances of the case 1 consider that the 
company should be condemned to pay the amount claimed and 
the directors for the reasons set forth must also he held jointly 
and severally liable with the company for the payment of these 
liabilities.

I'kkncii Gas

The directors of the company-defendant first of all filed an xdvkktÎsis 
appeal from this judgment ; three weeks later, the company- Agency. 
defendant also appealed. On motion these appeals were joined I-td. 
and one hearing ordered. Argent

The appeal was heard by Sir Louis Jetté, C.J., Trenholme,
Cross, Arciiambeault, and Carroll, JJ.

Messrs. Campbell Lam ami Gustave La mol In . K.( for ap
pellants :—The orders for advertisements were obtained from 
Robert and charged up to Robert’s account. Only much later 
were these charged to the French (las Co. It follows that Robert 
was really considered as the true debtor, all the more so as Robert 
paid $100 in cash and gave promissory notes to cover the ac
count on which interest has been charged to date. The only 
information obtained from the officers of the appellant was so 
obtained at a public demonstration at which anybody could at
tend and therefore was not obtained with appellant’s knowledge 
that same was to be used for advertisements. Robert was not the 
agent of the company but an underwriter who had accepted to 
float the stock of the company and was to be paid a 10 per cent, 
commission on the shares he sold. The contracts for advertising 
which he gave out were given out by him personally as promotor 
and appellants were not concerned therewith, and Robert was to 
pay for the same out of his commissions. The direelors- 
lants never authorised Robert to bind them and more than once 
warned him for his own sake against launching into a large ex
penditure. As to the claims transferred all was done by Robert 
directly who was unauthorised and if third parties choose to 
take anyone’s word who claims he is an agent they must abide 
by the consequences. As soon as appellants learned of what 
Robert had done they repudiated it, first verbally and then in 
writing. That the transfer of the claims was one of litigious 
rights is shewn by the fact that the transferors knew before 
making the transfers that their claims were ‘ Nor did
the appellants begin business and incur liabilities; they did not 
manufacture or sell a single burner and only held a few meet
ings. They had an office but did not carry on any business 
and any little expense was paid not by the company but by the 
individual directors.

Messrs. G. C. Papineau ('outun , and «S'. Hi audio, K.C.. for re
spondents:—Acts of business are shewn in fitting up an office

57
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and subletting part of it, in the payment of taxes, in the institu
tion of a suit by company-appellant, by the opening of a bank ac
count, by the giving of public demonstrations, quite apart from 
the incurring of the liabilities now sued on. That Robert was 
agent is shewn by a resolution of company-appellant authorising 
him to have applications, receipts, and prospectus printed and 
appellants are «-stopped from proving this resolution has now 
been put into force. In any event it is admitted Robert was 
appellant’s agent to the extent of selling shares and burners. 
The prospectus when printed was sent to each director and 
none repudiated Robert ; on the contrary they corrected proofs, 
made suggestions, gave information ns to the contents, and 
even distributed same. The secretary collected them in a scrap 
book. In the ease of the other items, although the accounts 
were rendered in due course in the summer of 1909, there was 
no repudiation until December. The information for the adver 
tisements came from Lebeau and the prospectus bearing the s«-al 
of the company; and their contents were certainly such as to 
lend the publie to believe they were published by the company 
appellant although signed by Robert, and the directors who saw 
them never made a move to stop their publication. And the 
additional fact that Robert was ordered to stop work by ap
pellants in September is most significant. As a matter of fact 
operations were stopped by threat of proceedings from a Mr. 
Visseaux who claimed his patents had been infringed.

On the law: (1) The transfers are not a sale of litigious 
rights but merely transfers for collection allowed by law : 7 Mig- 
nault, p. 200; Powell v. Watters, 28 Can. S.C.R. 133; Civil Code, 
art. 1582; Fuzier-IIerman Civil Code (Kr.), art. 1099, no. 22; 
McDonald v. Hank in, M.L.R. 7 S.C. 44 ; (2) plaintiffs were 
justified in assuming Robert was properly authorised : “Omnia 
prasumuntur rite acta”; Montreal tV St. Lawrence Power Co. 
v. Robert, R.J.(^. 25 S.C. 472: National MaJleablc (tasting Co. 
v. Smith 's Palls Malleable Casting Co., 14 O.L.R. 22. The law of 
mandate applies to corporations as well as to individuals: Duck 
v. Tower Galvanizing Co. (1901), 2 K.B. 314; Shepherd v. Ron- 
anza Nickel Co., 25 O.R. 305 ; Parker and Clark on Company 
Law, p. 240; Storey on Agency, pars. 443, 446a, 9th cd; Thomp
son on Corporations, 2nd ed., vol 2, p. 1690. See also Civil Code 
arts. 1704, 1727. Commercial Union Ins. Co. v. Foote, 3 Revue 
Critique, p. 40: Poulin v. Williams, 22 L.C.J. 18; Gourd v. 
Fish and Game Club, M.L.R. 6 S.C. 480. But if Robert was not 
really an agent ns between himself and appellants art. 1730 
Civil Code applies and appellants are still liable : Morton v. 
Niagara District Mutual Fire Ins. Co. (Beauchamp’s Civil Code 
art. 1730. No. 1); Cassidy v. Montreal Fish and Game Club 
M.L.R. 6 S.C. 229; Le claire v. Landry, 19 R.L. 342 ; Columbia 
I ha Co v. National think of Commotes, 52 Minn. 224, ■'» : -
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1061 ; Thompson v. Brantford Electric By. Co., 25 A.R. 340; 
Ontario Western Lumber Co. v. Citizens' Telephone Co., 32 
C.L.J. 237 ; Laird v. The Birkenhead By. Co., 6 Jurist N.S. 140. 
Under the statute on which the action is based, therefore, read 
in conjunction with our Civil Code, appellants cannot escape. 

Lamothe, in reply.

The case was reserved for consideration and subsequently 
the unanimous judgment of the Court of King s Bench was 
rendered by

Trenholme, J. :—The judgment of the Court below is sus
tained on every ground as found by the trial Judge. The very 
object for whieh this statutory law (R.S.(^. sec. 6019) had been 
passed was to meet a case like the present one. Had the appel
lants paid in the necessary ten per cent, of their authorized 
capital they would have had ample funds to meet their liabil
ities. The Court is of the further opinion that Robert was the 
duly authorized agent of the appellants and that even if he 
were not so, as between himself and appellants, he certainly 
must be so as between appellants and respondents to whom he 
had been held out most unmistakeably as the ostensible agent of 
the French Gas Saving Company.

Appeal dismissed.

Annotation—Principal and agent (8 II D—26)—Holding out as ostensible 
agent—Ratification and estoppel.

Article 1730 of the Quebec Civil Code is English law and has no counter
part in the Code Napoleon, although nearly nil the legal principles on the 
•piestion of mandate or agency in Quebec are drawn from the French law. 
In France the difficulty created by the absence of this article is overcome by 
a very strenuous and all embracing application of article 11)98 of the Code 
Xapoleon corresponding to article 1727 of the Queltec Civil Code.

In France ratification by the principal is premised whenever he had 
knowledge or should have had knowledge of the acts done by his apparent 
agent, and does not repudiate them or remains silent. Fuzier-Herman, 
Code Civil ( Fr.), art. 1008, nos. 07 et seq. ; Cass., 4th June, 1872: Dalloz, 
Périodique, 1872-1-441. Troplong, ed. 1840. Mandat, nos. 290, 010 and 
612. The policy of the law in all these cases is clear. As Storey on 
Agency, p. 443, says : “Where one of two innocent persons is to suffer, he 
ought to suffer who misled the other into the contract, as holding out the 
agent ns competent to act and ns enjoying his confidence.'*

On the question of holding out by a company the following decisions 
are of interest.

In the case of the Xational Mallcablr Costing Company v. The Smith’s 
Falls Malleable Castiny Co., 14 O.L.R. 22, there had l»een no by-law defin
ing the general powers of the Hoard of Directors, and no resolution, yet the 
Court found the company liable, and the learned Judge who rendered the 
decision said:—

“Apart from the other objections the contract is in its nature one 
which prima facie the Hoard of Directors might lawfully enter into.
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Annotation
ostensible agent—Ratification and estoppel.
. . . And that being so the Hoard of Directors would certainly. 1

Principal 
and agent

think, have had power to hind the company by entering into such an 
agreement, and if the Hoard could lawfully have done so, they could 
also, I think, have authorized the manager to do so for the compuny 
And in the total absence of had faith or notice, the plaintiffs were en 
titled to assume that he had been duly clothed with the real authority 
which he was ostensibly exercising in entering into the contracts in 
question.”

In the case of Morion v. The Xiagara District Mutual Fire Innuraue. 
Company, reported in Beauchamp’* Civil Code, under article 1730, C.C.. N<> 
1, a decision of the 13th of March, 1878, the facts were as follows:—

"The appellants here were suing the respondent for goods sold ami 
delivered to one A. D„ their principal agent, who had an office in 
Montreal. These effects consisted of liooks and papers which had been 
employed for the business of the company, and from which it bene 
filed. The company produced a writing whereby its agent had oblige!
himself to furnish everything necessary for the office, ami this in con
sideration of a commission on the business which he did for the com 
puny. The company claimed that its agent was «inly authorized to do 
the insurance business, and was not authorized to buy in its name.

“The Superior Court maintained the plea, and dismissed the action 
In the Court of Appeals the judgment was reversed, because the com 
panv had allowed its agent to advertise himself as the only agent ami 
manager «if the company for the Province of Quebec, because it hem 
tiled by the Isioks ami papers sold, ami because it hu«l paid a similar
account to another firm, and therefore it gave to the appellants reason
able cause to believe that its agent was «Inly authorized acconling to 
the provisions of article 1730.’*

The Cyclopedia «if Law ami Procedure in vol. 31 lays down the follow 
ing principles:—

“Agency in fact as «listinguisheil from agency in estoppel may be 
implied where «me person by his «simluct Imhls out another as his agent 
or thereby invests him with apparent or ostensible authority as agen 
. . . So. too. authority may lie implieil from the acquiescence of the 
allcgi-i! principal, ill acts d«me in his Isdialf by the ullegci! agent, 
especially if the agent has repeatedly lieen permitted to perform ac 
like the one in question (p. 1210).

“The agent may sometimes invoke cstop|iel against his principal, 
when the latter seeks to hold him responsible for unauthorized acts; if 
the principal on lieing inforim-il «if tliem did not promptly repudiate 
them he will lie estop|H»«| to ileny the agent's authority" (p. 235).

A leailing American authority is tin* case of Columbia Mill Compaq ■ 
Xational Itank of Commerce, 52 Minn. 224, 33 X.W. HUH.

The Court here laiil down the test as to apparent authority as follow- 
"The rule as to apparent authority rests «-ssentially on the doctrine 

of estoppel. The rule is that where one has reasonably ami in good 
faith been le«l to believe from the app«‘arams* of authority which i 
principal permits hi- agent to have, ami because «if such lielief, ha- in 
g«Hsl faith ileult with tile agent, the principal will not be allowed 
to ilenv the agency to the prejudice of one so dealing.”
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Annotation (continued l ■ Principal and agent (§ II D—26)—Holding out as 
ostensible agent—Ratification and estoppel.

The general doctrine is that laid down in the American and English 
Encyclopedia of Law, 2nd edtion, vol. 7, p. 707 :

"A corporation like a natural person is liable on an implied or 
ipiasi contract, as where it receives and uses goods, sent to it by 
another, or accepts the lienelit of services, without any valid expressed 
contract to pay for them, or where money is paid to it by mistake, or 
obtained by it by fraud or in an ultra vires transaction."

Parker and Clark, at page 237. of their Company Law. say:—
“Nor arc the directors and oflicers of the company the only agents of 

the company. It is usual for a company to employ other persons to 
act for it. and such persons will have power to bind the company 
within the limits of their agency. The authority cannot, as a rule, 
lie denied unless their employment is beyond the power of the directors, 
or unless they had been irregularly employed, "and the permnt tint linn 
irilh them harr not ire of the irregularity 

In the case of Laird v. The Itirkenhead Ifni hen i/ Company. 0 Jurists, 
VS., p. 140, Sir W. Page Wood said :—

"I must say that when works of this kind are commenced in this 
way and carried on continually in the presence of the company’s ser 
vanta, for all the purposes of knowledge and acquiescence, a company 
is Isiuiid. so far as the agency of the servants goes, just as much ns 
individuals would Ik*. The consequence of what took place was that 
with the full knowledge therefore of the company, under the eyes of 
their servants, the plaintiff proceeded to lay out £1.200. and the tunnel 
was completed."

See also He reel ei) v. Lincoln Huh Light. 0 Ad. & El. 820; East London 
IIViffT Works Co. v. Hailey, 4 Bing. 283 ; Clark v. Click field I'nion. 21 L.J. 
iyll. 340; Wingate \. Enniskillen Oil Hefining Co., 14 V.C.C'.P. 370; Turley 
x. draft on Ifoad Co., 8 V.C.Q.R. 579.

The lending case in Canada on the question of implied contracts is 
Hnnardin v. The Municipality of Xurth Ihiffeiin, 10 Can. S.C.R. 581.

It was held in that case that a corporation is liable on an executed 
contract for the performance of work within the purposes for which it was 
created, which work it has adopted and of which it has received the benefit, 
though the contract was not executed under its corporate seal, and this 
applies to municipal as well us other corporations.

I he decision in the Itemardin Case applies with particular force to the 
Ei each tins Sa ring Co. Case reported above.

Following are pertinent quotations from the exhaustive judgment and 
rc\ie\v of authorities of («Wynne. ,T„ speaking for the majority of the

•In The Fishmongers Co. v. Holier Ison. 5 M. & (i. 131. the contract 
-ucd upon was not one coming within any of the established exceptions 

th<* general rule that contracts of corporations must la* by deed. 
The subject-matter of the contract had no relation to any of the pur 
poses for which the company were incorporated. It was a contract 
whereby the Fishmongers Company of Ixnidon agreed with the defen 
dantfl to withdraw their opposition to a bill introduced into Parlia 
incut by the defendants whereby they s to be invested with power
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Annotation ( mnthiurd ) Principal and agent (8 II D—26)—Holding out as 
ostensible agent—Ratification and estoppel.
to drain certain marsh lands in Ireland contiguous to which tli<- 
Fishmongers Company owned land which they feared might be injuri 
ously affected by the powers sought by the defendants ; and th ■ 
plaintiffs, alleging that they had performed all the stipulations an I 
conditions agreed to be performed by them, averred in their declaration 
divers breaches by the defendants of the stipulations agreed to I». 
performed by them, and it was held by the Court of Common Pleas in 
1S43, upon the objection that the contract was not executed under the 
seal of the plaintiffs, and was, therefore, invalid, that the contract 
having l>een executed by the plaintiffs and the defendants having 
thereby received the benefit of it they could not upon any principle of 
reason or justice be ]>ermitted to raise the objection. In that case the 
corporation, it is true, were the plaintiffs, but the same principle of 
reason and justice seems to me to apply to prevent a corporation, 
which has received the full benefit of a parol contract executed in 
every particular as agreed upon with the managing body, from resist 
ing payment of the price agreed upon by contending that the contrai1 
had not been executed under their seal. Such a defence would be 
equally fraudulent and unjust whether urged by an individual in an 
action at the suit of the corporation who had executed the parol 
contract, or in an action by an individual who had executed it on his 
part against the corporation who had accepted and enjoyed the full 
benefit of it."

Again at page 595 Mr. Justice 0Wynne, commenting on the judgment 
in Naiuln* v. The (luardiane of St. Veot'e Union, 8 Q.R. 810, said:—

“The Court based their judgment in that case upon a sound and 
rational principle, equally applicable to the case of every corporation 
and not limited to trading corporations only, namely, that where work 
has been executed for a corporation under a parol contract, which 
work was within the purj>oses for which the corporation was created, 
and it has been accepted and adopted and enjoyed by the corporation 
after its completion, it would in such case be fraudulent for the cor
poration, while enjoying the benefit of the work, to refuse to pay for 
it upon the ground that the contract in virtue of which it had been 
executed was invalid for want of the corporate seal, and that they 
should not be permitted to commit to such a fraud, that they cannot 
be permitted, in fact, to appeal to the rule of common law so as to 
enable them to commit a manifest fraud."

Mr. Justice Gwynne also quotes, with approval, at page 599. the re 
marks of Wightman, J., in the case of Clarke v. The Guekfield Union, 21 
L.J.Q.B. 349 :—

“That wherever the purposes for which a corporation is created 
render it necessary that work should be done or goods supplied to 
carry such purposes into effect . . and orders are given at a
board regularly constituted, and having general authority to make 
contracts for work or goods necessary for the purposes for which the 
corporation was created, and the work is done or goods supplied and 
accepted by the corporation, and the whole consideration for payment 
executed, the corporation cannot keep the goods or the benefit and 
refuse to pay on the ground that though the members of the corpora
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Annotation(continued) —Principal and agent (§ II D—26)—Holding out as 
ostensible agent—Ratification and estoppel.
lion who ordered the good* or work were mnijietviit to make a contract 
and bind the rest, the formality of a deed or of affixing the seal was 
wanting and then say—no action lies, we are not competent to make 
a parol contract, and we avail ourselves of our own disability."

Mr. Justice Gwynne finds this judgment to lie recommended "as founded 
upon the plainest principle of justice."

The Dominion Companies Act has a provision very similar to that 
of the Quebec Companies’ Act as to the liability of directors for premature 
commencement of business.

R.S.C. 19(10, ch. 78, see. 80. say*: "Every director of any company who 
expressly or impliedly authorizes the commencement of o|>erations by the 
company or the incurring of any liabilities by the company before ten per 
centum of its authorized capital has been subscribed and paid for. shall be 
jointly and severally liable with the company for the payment of any such 
liabilities so incurred."

It will lie noted that the Quebec statute require* one more formality; 
the filing in the department of the Provincial Secretary of a declaration 
under oath by the secretary of any Quebec company establishing the pay
ment of the necessary ten per cent.

This affords the public an easy means of verifying when it is safe to 
deal with a new company. It also affords the very best evidence that the 
law has been violated and does away with the necessity of examining the 
books of a company to find out whether or not the directors were at fault.

QUE.

Annotation

Principal 
and agent

IRWIN v. JUNG.

Hritiah Columbia Court of .Appeal. Macdonald, CM. A.. Irving, and 
(lalliher, JJ.A. January 11, 1912.

I Discovery and Inspection ($1—2)—Ordkbinu Further Affidavit on 
Production.

When an affidavit on production of documents has been filed but 
the correctness of the schedule of documents produced'is impeached by 
the opposite party, an order will Im« made for a further and better 
affidavit only when from the first affidavit itself or from the docu
ments therein referred to or from an udmission in the pleadings of 
the party from whom discovery is sought, the Court is of opinion 
that the first affidavit is insufficient.

|Jones v. Monte Video (las Co. (1880), 5 Q.B.I). 05(1. followed; 
and sec Ross on Discovery, 1912, Can. ed., page 164.]

•2. Pleading (6 HI D—333)—Title to Land—Plea of Pirvhake at Judi
cial Sale—Particulars.

It is not necessary in setting up a title under a judicial sale to
plead the preliminary proo... linge leading up to the order or decree
directing the sale if such order or decree was made by a superior 
Court ns in such case the proceedings are presumed to be regular, but 
the order or decree itself should be pleaded with particularity and 
also the proceedings subsequent thereto taken to vest the title in the 
party claiming thereunder.

[See Odgers on Pleading. 1912, 7th ed„ page 136.]

The plaintiffs, by the order of Morrison, J., appealed from, 
w« iv required to make a further and better affidavit of doeu-
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BC. ments. Thu order was based upon the affidavit of defendant’s 
solicitor, that a mortgage and lease which were not referred to 

1912 in the pleadings or in any admission of the plaintiffs, and which
---- were not referred to in the documents mentioned in the affidavit

Irwin ()f documents already filed, appeared in the records of the land
Juxu. registry office as affecting the property in question in this action

The order appealed from was varied.
1». M. Macdonald, for appellant.
J. A. Jackson, for respondent.

Macdonald, C.J.A.:—The circumstances in which a further 
affidavit of documents may be ordered are stated in Jones v. 
Monl< Video Has Com pan n (1880). 5 Q.B.D., p. 556, where 
Brett, L.J., stated the practice which ought to be followed in 
these words:—

We have consulted nil the other members of the Court of Appeal 
who usually sit, and all were of opinion that the rule to be observed 
is ns follows; Either party to an action has a right to take out a sum 
nions that the opjmsito party should make an allidavit of documents. 
When the allidavit is sworn, if from the allidavit itself, or from the 
documents therein referred to. or from an admission in the pleading' 
of the party from whom discovery is sought, the Master or Judge is 
of opinion that the allidavit is insullicient, he ought to make an ordei 
for a further allidavit. But. except in cases of this description, no 
light to a further allidavit exists in favour of the party seeking pro 
duel ion. It cannot Is* shewn by a contentious allidavit that the alii 
davit of documents is insullicient.

This rule of practice is also referred to in Halsbury’s Laws 
of England, vol. II.. p. 52, where the authorities are collected.

The case at bar. in so far as the lease and mortgage referred 
to are concerned, is clearly one falling within the authorit.x 
above cited, and the order for a further affidavit of documents 
to include these is, I think, erroneous.

It may be that the defendant would be entitled to such an 
order as was made in Onnrrod v. St. Georgias Iron Work' 
(1906), 95 L.T. 694; or Hall v. Truman (1885), 29 Ch. I). JOT. 
on making out a proper case, but we are not called upon to deal 
with that, but with the case which is now before us on a sum 
mons asking simply for a further and better affidavit of docu 
ments.

The order further directed that the better affidavit should in 
elude the documents mentioned in paragraph 16, erroneous!} 
referred to in the order as paragraph 9 of the amended stair 
ment of claim. Apart from the mistake in the numbering of th* 
paragraph, I think the order is right, and in this respect I 
would confirm it with the necessary correction.

The plaintiffs also appeal from an order in the same cans 
directing them to give further particulars of how the sum of

*
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$67,000, mentioned in the 12th. erroneously called the 5th para
graph of the amended statement of claim, is made up, and 
also of the matters mentioned in the said 16th paragraph. The 
rule relied upon by Mr. Macdonald is not inflexible: see Kemp 
v. Goldberg (1887), 36 Ch. I)., at p. 507. The order as to said 
paragraph 12 was, I think, rightly made. Paragraph 16 reads 
as follows:—

The plaintiff. Mossnin f«. Irwin, mi nr nliout the 31st day of 
April, 1911, purchased under an order of the Supreme Court of Brit
ish Columbia, flic interest of flu* said Paul U. .lung in the said lease, 
and received a conveyance under the provisions of the Judgment Act 
in his favour, of the interest of the said defendant Jung, therein and 
thereto, ami paid into Court in satisfaction thereof $025,000.

And the plaintiffs were ordered to give “particulars of the 
proceedings taken to procure the sale of the defendant’s in
ti-rest in the said land under the Judgments Act.” The style 
of cause or matter in which the order was made does not ap
pear: there is nothing to identify it except the uncertain date, 
“on or about the 31st day of April, 1911.”

While it is not necessary in the ease of an order or decree of 
a superior Court to plead the proceedings leading up to the 
making of it. which we can presume prima facie to he regular, 
still the order or decree itself should be pleaded with particular
ity. The order should he confined to greater particularity with 
regard to the order of sale as above indicated, and the subse
quent proceedings taken under it to vest the title in the plain
tiffs.

Until the order* appealed from are interlocutory, and in the 
same cause, and were made on the same day, yet separate ap
peals are taken and separate appeal books prepared including 
in each the same pleadings which comprise more than half the 
appeal lwoks. Separate summonses were issued in the first in
stance. and separate orders taken out. and in both orders mis
takes were made which, if the orders were read literally, would 
produce a result quite different from that intended. The course 
pursued below by the respondent’s solicitor was a needless mul
tiplication of costs, as was the course pursued here by appel
lant's solicitor in taking separate appeals. In addition to this, 
in one of the appeal hooks the statement of claim and defence 
were interwoven together in such a way as to he most perplex
ing. The sum of which particulars is asked is mentioned in the 
appeal hook twice as $67.000 and twice as $6.700. This appeal 
hunk is only another of the very many examples of the want of 
attention and care on the part of solicitors in the preparation of 
appeals which conn- before this Court. We have called atten
tion to mistakes in appeal books over and over again without 
beneficial result, and 1 think it time we should indicate in an
other way that attention must Ik- paid to the proper prépara-
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tion of appeal books. The result in this case is that the appel 
lant succeeds in part in one appeal, and succeeds in having a 
variation made in part of the order in another appeal. I would, 
in view of the facts just alluded to, give no costs of this appeal 
to either party, and would deprive the respondent of his cost> 
below.

Irving, and Gallhier, JJ.A., concurred.

Order below varied.

WINDSOR, ESSEX AND LAKE SHORE RAPID RAILWAY CO. (defend 
ants, appellantsi v. NELLES et al. (plaintiffs, respondents).

Supreme Court of Canada, E. R. Cameron, K.C., Registrar in Chambers 
January 18, 1912.

1. Appeal (g III E—90)—Notice of Appeal to Supheme Court of Can
ada—Trial Judgment Directing Reference.

An appeal from the judgment of the provincial Court of lust re 
sort affirming the judgment given at the trial of the action dispos
ing of the rights of the parties and directing a reference to determine 
the amount of damages, is not an appeal from “a judgment upon a 
motion to enter a verdict or nonsuit upon a point reserved at the 
trial" within the terms of sec. 70 of the Supreme Court Act, R.S.V 
(1906), ch. 139 so as to require a notice of appeal within twentx 
«lays after the decision of the Court of Appeal of the province.

2. Appeal (8 11 A—10)—Jurisdiction of Supreme Court ok Canada
Final Judgment—Varying Referee's Report on Rkferem i
Further Directions.

Where the judgment sought to la* appealed from is that of the high 
est provincial Court of final resort upon an appeal from a judg
ment which varied the report of a referee or Master upon an appeal 
from his report in a reference which had been directed at the trial 
to assess the damages in the action, such judgment of the highest 
provincial Court is not a final judgment appealable to the Supreme 
Court of Canada, but an appeal lies from the judgment on further 
directions afterwards given upon the varied report.

[Clark v. tloodall (1911), 44 Can. S.C.R. 284, followed.]
3. Appeal (8 III F—98)—Extension of Time—Appeals to Supreme

Coi bi "i Canada.
The limitation of sixty days for appealing to the Supreme Court 

of Canada under sec. 69 of the Supreme Court Act. R.S.C. (190rti. 
ch. 139. may under sec. 71 of that Act lie extended by the Court 
appealed from, but not by the Supreme Court of Canada.

Application on behalf of appellants to affirm the jurisdic
tion of the Supreme Court of Canada upon an appeal from the 
Court of Appeal for Ontario which had affirmed an order of 
Boyd, C., on further directions, giving judgment against the 
appellant defendants, and for leave to appeal and extending the 
time therefor, notwithstanding the lapse of the statutory period, 
from a previous judgment of the Court of Appeal in the same 
eause refusing to dismiss the action as against the defendant 
company.



1571 D.L.R.1 Windsor Railway Co. v. Nelles.

The action was brought by two joint promisees upon a written 
agreement against Philip Hesseltine and other personal de
fendants, parties to the agreement, and against the Windsor, 
Essex and Lake Shore Rapid Railway Company who were al
leged to have ratified and adopted the agreement.

The action was to recover from the defendants certain 
stocks of the face value of $72,000 and bonds of the face value 
of $45,000 issued by the Windsor, Essex and Lake Shore Rapid 
Railway Company, operating an interurban electric railway, or 
for damages for non-delivery of said stocks and bonds. The 
stocks and bonds in question had been issued to a construction 
company and pledged by the latter company to a trust com
pany to raise money to build the railway. The Court of Ap
peal held on that appeal that the individual defendants incurred 
no personal liability under the written agreement in question; 
that, properly construed, it was merely an arrangement defining 
what the plaintiffs were to receive in stock and bonds from the 
company when organised, for their services as promotors and 
for the transfer of the control of the corporation. The action 
was tried by Clute, J.. of the Ontario High Court and judg
ment given by him against both the individual defendants and 
the company in favour of the plaintiffs other than one Brian.

The Court of Appeal on this first appeal dismissed the action 
ns against the individual defendants and varied the trial judg
ment by limiting the plaintiffs’ recovery to a judgment against 
the company for damages for non-delivery of so much of the 
stock and bonds as the plaintiffs were entitled to, which pro
portion was to be ascertained by a reference and struck out 
directions as to the measure of damages other than that the 
value should be as of a date mentioned. Ncllcs v. Jlcsseltinc 
(1908), 11 O.W.R. 10f>2. Mr. Justice R. M. Meredith in the 
Ontario Court of Appeal agreed that the individual defendants 
were not liable, but was also of opinion, dissenting on this 
point from the other members of the Court, that the railway 
company was not liable and was in favour of dismissing the 
action.

No further appeal was taken from this judgment of the 
Court of Appeal, and the reference proceeded before a Master 
of the Court. The Master’s report was reviewed by Chief 
Justice Sir William Meredith on appeal from the report and 
an order was made by him (January 23, 1911) varying the 
report in certain respects. The company gave notice of an 
appeal to the Court of Appeal from that order; and on judg
ment being later given by Boyd, C., upon a motion for judg
ment on further directions and the question of costs, the com
pany also served notice of appeal therefrom to the Court of 
Appeal. An order granting leave to appeal to the Court of 
Appeal from both judgments was made by a Judge of the
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latter Court on May 29, 1911. and the two appeals were eon 
solidated in that Court. The present application is to affirm 
the jurisdiction on a proposed further appeal by the company 
to the Supreme Court of Canada from the judgment of the 
Court of Appeal on the second appeal to that Court, and for 
leave to appeal from the judgment of that Court on the first 
appeal thereto.

D. ,/. McDougal, for the motion.
W. L. Ncolt, contra.
The Registrar :—This is an application to affirm the juris

diction of the Court, and for an order granting leave to appeal 
and extending the time for appeal, if such order is necessarx 
The notice of motion filed is not properly framed, but the appeal 
was argued before me as if the application made verbally was 
contained in the notice of motion.

The facts of the case, shortly, are as follows :—The plaintiffs 
sued certain individuals, as well as the Windsor, Essex and 
Lake Shore Rapid Railway Company, claiming specific perform 
ance of an agreement, or damages for the breach thereof. The 
action was heard by the lion. Mr. Justice ('lute and judgment 
pronounced on the 16th March, 1907, in favour of the plaintiffs. 
In the said judgment, the Court directed that in a certain event 
there should be a reference to the local Master at Sandwich 
to ascertain the value of certain stocks and bonds. An appeal 
was taken from this judgment to the Court of Appeal where 
judgment was pronounced on the 21st of April, 1908, allowing 
the appeal so far as it condemned the defendants personally, 
and varying, in other respects, the judgment of the Court below 
No appeal was taken from this judgment.

The proceedings then went on before the Master, who made 
his report on the 7th April. 1909. From this report an appeal 
was taken which was heard by the Chief Justice of the Common 
Pleas Division, and judgment was pronounced on the 23rd Janu
ary, 1911, varying the report of the Master.

The next proceeding shewn in the appeal book is an order 
made by the Chancellor, dated 8th March. 1911, which recites 
as follows :—

Upon motion made unto the Court, etc., by way of 
further directions, and to dispose of the question of costs, 
and for judgment against the above named defendants, etc 

and proceeds to order the defendants to pay the plaintiffs ecr 
tain sums of money and the costs incidental to the reference and 
of the motion.

On the 29th of May. 1911. Mr. Justice Harrow of the Court 
of Appeal, after reciting that the defendants had given notier 
of appeal to the Court of Appeal from the judgment of the 
Chief Justice of the Common Pleas Division, dated 23 nl .burn
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ary. 1911, and also from the judgment of the Chancellor of the 
8th March, 1911, and further reciting that it appeared that an 
appeal would lie from the Court of Appeal to the Supreme 
Court of Canada, granted leave- to appeal direct to the Court of 
Appeal from both judgments, and consolidated the two appeals. 
These appeals came on for hearing before the Court of Appeal 
and judgment was pronounced on the 28th September, 1911, 
whereby they were dismissed. Security was allowed within 
sixty days for the purposrs of an appeal to the Supreme Court, 
and the present application is now made, which raises the ques
tion of the jurisdiction of the Court.

The motion before me also includes an application to affirm 
the jurisdiction of this Court to hear an appeal from the judg
ment of the Court of Appeal of the 21st April. 1908, dismissing 
the appeal from the judgment of the lion. Mr. Justice Clute at 
the trial.

As to the last application. I hold that the Supreme Court 
has no jurisdiction. Section 09 requires the appeal to he 
brought within sixty days. This time may be extended, under 
section 71, by the Court below, but not by the Supreme Court.

Secondly, I hold that, under the decision of the Supreme 
Court in Clarkt v. Ooodall (44 Can. S.C.R. 284), no appeal lies 
to the Supreme Court from so much of the judgment of the 
Court of Appeal, dated the 28th September, 1911, as affirms 
the judgment of Meredith. C.J., of the 23rd January, 1911, 
varying the report of the Master. In holding that no appeal 
lies from this judgment, I am not to be taken as being of the 
opinion that the Supreme Court may not, in dealing with an 
appeal from the final judgment, open up any interlocutory 
judgment of the Court of Appeal or any other Court below in 
this matter.

Mr. Scott contends that no notice of appeal to the Supreme 
Court from the Court of Appeal was given as required by sec
tion 70, but 1 hold that the words of that section “motion to 
enter a verdict or nonsuit upon a point reserved at the trial” do 
not apply to a ease where judgment is given at the trial dis
posing of the rights of the parties with a reference to determine 
the amount.

The only question then remaining for me to determine is 
whether the Supreme Court has jurisdiction to hear an appeal 
from so much of the judgment of the Court of Appeal as 
affirmed the judgment of the Chancellor on further directions.

Section 36 of the “Supreme Court Act” provides generally 
that

“an appeal shall lie to the Supreme Court from any final 
judgment of the highest Court of final resort, etc., in eases 
in which the Court of original jurisdiction is a superior 
Court.”
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The present case falls within this section. The judgment is 
undoubtedly a final judgment, as was the judgment of the 
Chancellor on further directions. It is a judgment of the Court 
of .Appeal and, therefore, of the highest Court of final resort in 
Ontario, and the ease arose in a superior Court. The provisions 
of section 48, limiting appeals from the province of Ontario, it 
is admitted, do not exclude this ease from the jurisdiction of 
this Court. The judgment of the Chancellor on further direc 
lions condemns the defendants to pay to the plaintiff Nelles the 
sum of $10,648.90, and to the plaintiff Newman the sum of 
$17,5152.20. To my mind, therefore, there is no doubt that tin- 
case falls fully within the provisions of the “Supreme Court 
Act.” and there is jurisdiction to hear an appeal from the judg 
ment of the Court of Appeal in so far as it affirms the judg
ment of the Chancellor.

Jurisdiction affirmed in pari.

CITY OF MONTREAL (defendant, appellant: v. JOHN LAYTON & CO 
Ltd., (plaintiff, respondent >, and GOULD COLD STORAGE CO. (Mi; 
en-cause i.

(pn hrr Court of Kiitfi’* ni h. Appeal Side. Archambeault, C.J., l.nnrru
Cross and tlnrais, and flrrcnshields, ./., ad hoc. Januart/, 1912.

1. Si Alim xmi Seizure i# I—5)—Wiiat Constitutes a Seizure—Srxn
tory Authority or Food Inspector—Notice to Bailee in Pos
SESSION.

A letter oi notire addressed by a food inspector to a companx 
having certain articles in storage not to dispossess itself of said 
articles or otherwise dispose of the same does not constitute a valid 
seizure of said articles.

2. Sex nr n and Seizure ($1—5)—Legal Seizure oe Cooim—Taeixi;
Possession.

A seizure of goods under authority of law require* that there should 
In- a formal taking possession of the articles seized and a dispossession 
from the person having the custody thereof by the seizing official.

.1. Constitutionxi. Law ($IIR—325)—Deprivation or Property ^eiz 
i re under Public Health Laws—Right of Trial.

Xo fM-rson can legally he deprived of his property without being given 
an opportunity of being heard and obtaining compensation, and such 
hearing must lie liefore the proper tribunal, a municipal officer having 
no jurisdiction in such a case to decree confiscation or destruction.

1 Health (8 IX'—20)—Statutory Power to “Dispose of" Deleterious 
Foods—Power to Destroy not Included.

The Public Health Art of the Province of Queliec does not justify the 
destruction of goods seized as deleterious to the public health ; and 
the power to destroy will not lie inferred from a statute authorizing 
health officers “to dispose of them (the articles seized) so that they 
shall not lie offered for sale or serve ns food for man.”

5. Ixjunction (IIJ--S11)—Municipal Health Offiue:r—Non-comit.i 
anck with Statutory Preliminaries kor Condemning Food

An injunction will lie to restrain a municipality from proceed mil- lc 
confiscate and destroy articles (r.g., eggs) which have heen neither 
iii'pccted nor seized.
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This was an appeal from the .judgment of the Superior 
Court for the dial riot of Montreal. Weir, ♦).. declaring per
manent against the eity of Montreal an interlocutory injunction 
restraining it from interfering with a certain quantity of eggs 
belonging to the plaint ill' (respondent) in storage with the com
pany mis-en-cause.

On March 2nd, 1911. the Layton Company obtained an inter
locutory injunction enjoining and ordering the eity of Montreal 
to cease and refrain from making any threats or statements in 
regard to their goods and to cease or refrain from seizing and 
destroying or taking possession of the same, to wit : about 4.886 
cases of frozen canned eggs stored in the warehouse of the (lould 
Cold Storage Co., the whole until ordered to the contrary and 
under pain of all penalties provided by law ; the petitioner 
undertaking not to remove or allow to be removed any of the 
said goods until final judgment but to have the right to take 
samples of them for the purposes of analysis and examination.

The parties then went to trial on the merits of the ease 
114th. 15th, 16th. 17th. 20th. 21st. 22nd. and 27th March, 1911), 
and on the 7th April. 1911. the Superior Court made the injunc
tion permanent.

The facts are fully exposed in the notes of judgment of 
Weir. J.
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Weir, «I. : This ease involves the consideration of important 
questions in respect of publie health law and of the protection 
due to private property.

The plaintiff is an incorporated company, with headquarters 
in England. Its method of doing business is to freeze eggs in 
hulk at ten degrees below zero, having placed them in sealed 
cans, and then transship them in cold storage to points where 
a favourable market can be obtained. The process is a novel 
one and has been practised only during the last few years.

The company controls the International Export Company of 
Hankow, China, where the eggs in question were canned, con
gealed and shipped. In December. 1910, plaintiff had in storage 
with the mis-en-cause some 4,886 cases of these eggs, alleged to 
he worth $100,000. This is the balance of a shipment of 6.064 
cases received here. On some of the tins is lithographed the fol
lowing words

•Min I,ay ton & Company, guaranteed unadulterated. Free from 
water or any chemical*, and only from new laid egg*.

I tint ruction*. The content* of this tin are perishable and niu*t lie 
used promptly. Thaw by placing in cold water, running if possible. 
Ileal should not be applied under any circumstance*.

Evidence was given that these frozen eggs are used by bakers 
and confectioners, who withdraw them from cold storage as re
quired. No complaints as to these eggs were received by the

11—1. U.L.B.
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city, or otherwise made. Shortly before tin- 24th December, th 
chief food inspector of the city of Montreal, who is a veterin 
ary surgeon by profession, saw by the United States newspaper 
that seizure of frozen eggs had taken place there and learned 
that there were some such i-ggs in Montreal, lie sent the fish 
fruit, and vegetable inspector to discover them. On the 24th 
December, 1910, the latter found plaintiff's eggs in the cold 
storage warehouse of the mia-en-cause, and promptly issued tie 
following letter to the mis-en-eause. and this lie calls a seizure 
The Hoard of ( ’ommissioners of Montreal refer to it as a eon 
fiscation. The letter reads :

Montreal. 24th lier.. IIHn
Mr. tiouhl. Manager of (iouhl Cold Storage Company.

Sir.—
Take notice that Kussian gallon eggs in vans in your storage room 

I..» story, are under seizure, until that time 1 get report of the sample 
I am taking with me. Estimate quantify in that room almut car*.

(Signed) T. K. Gbknikb,
Food iimperial.

The chief food inspector testifies that this is the usual mode 
of making a seizure in such cases. The examination of the sain 
pies ( for others were taken subsequently by the city) occupied 
some time and plaintiff finally learned of the seizure of their 
goods. On the petition of plaintiff, interim and interlocutory 
injunctions against the city were in turn granted. The case is 
now before me on the action by plaintiff to bave the alleged 
seizure of its goods annulled and the interlocutory injunction 
declared permanent. The city claims that it had the right to 
make the seizure of the frozen eggs (a) in virtue of the provi 
sion of its charter and by-laws, and (/> ) under the authority of 
the Quebec Public Health Act. I will first examine its charter 
and by-laws for the alleged source of its power and authority 
exercised in this case, and afterwards the stipulations of the 
Quebec Public Health Act.

The defendant pleads, that amongst the police powers and 
regulations, which it possesses, is the authority to establish a 
Board of Health in virtue of sub-paragraph 112 of art. Will of 
the city charter. This sub-paragraph reads :—

112. To e»tnbli»h a lloanl of Health, with such privilege», power* 
and authority, a» the eotmvil may deem lit; wliivli Hoard may lie coin 
posed of aldermen or of ipialilied citizens outside of the council : in 
lake means to promote the health of the city; to provide precautionary 
measures against the introduction of diseases; to make regulations 
for preventing contagion or infection therefrom, and for diminMiitig 
the danger thereof; and to deline and regulate the duties, power* ami 
attributions of the health officers.

The city it Iso refers to stih-pHrugraph 40 of art. 300 of its 
charter, as follows:—
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•lit. 'I’u provide fur and regulate the inapwtion of meat*. |imiltry. 
flail, game. Imiter, elieem*. lard. egg*, vegetable*, flour, meal, milk; 
dairy products, fruit and other fond produeta; to provide for the 
aeizure. eoiillaeulioii and summary destruction of any such product* 
a* are unsound, spoiled or unwholesome; to prohibit tbc bringing 
into the city and the having any such unsound, spoiled or nnwhole 
some products and to define the duties, powers and attributions of 
the inspectors appointed for that purpose.

The plea states, that ill aeeordanee with such powers, by-law 
No. 105 concerning health, was passed and is still in force. This 
by-law. by section 11, provides for the constitution of the local 
Board of Health for the city of Montreal. The defendant al
leges that every year, and in particular on the 11th April, 1910, 
the city council appointed the members of the Board of Health 
“to enforce the enactments of the above law and by-laws of 
the city generally, and governing the present ease.” Art. 17 of 
by-law 105 is specially referred to by the plea. It reads as fol
lows :—

17. No person shall sell or have in his possession for sale any un 
wholesome meat. |Hiultry. game, eggs, lisli. unripe or decayed fruit or 
vegetable that might in any way lie injurious to health; and any 
mendier or ofllver of the Hoard of Health is hereby authorised to 
seize and eonllseate all such meat, poultry, game. eggs, fish, fruit or 
vegetable; the entire cost of removing any of such deleterious article* 
a* may be found in any premises, to la- paid by the delinquent in uddi 
tion to the penalty provided in section ."ill of this by-law.
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The suh-paDigraphs 40 and 1112 of art. 400 of the city char
ter. confer exorbitant powers upon the city, but not without 
certain limitations.

The exercise of the authority conferred is associated with the 
obligation of defining and regulating the duties, powers and at
tributions of the health officers. These latter are not to have 
an absolute and unbounded power, which they might under cer
tain circumstances abuse. Their duties and attributions are to 
be defined and regulated, presumably for the safeguard of in
dividual and property rights. The city has completely neglected 
to do this.

Sub paragraph 40 also authorises the city to provide for the 
seizure, confiscation and summary destruction of any such pro
ducts as are unsound, spoiled or unwholesome. The mere enun
ciation in the by-law that any member or officer of the Board of 
Health is authorised to seize and confiscate such articles is not 
a conformity therewith. To act according to the spirit of the 
charter, the by-law should provide some method of making a 
seizure, such as the enumeration or description of the effects 
seized, the drawing up of a proces-verbal and the service of a 
copy thereof on the owner or possessor, the time and manner 
of declaring the seized products unwholesome, and the time and
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mode of declaring them confiscated. The by-law does not con 
tain any provisions on these matters. The city in assuming to 
act under its charter in this connection, has ignored the limi 
tat ions placed upon its n ity.

On this subject. I refer to Higgar. Municipal Manual, p. 4 - 
(sec. 10). where it is said :—

Hut where it is provided that a power shall be exercised in a eei 
lain maimer, or after certain conditions have been complied with it 
becomes necessary to determine whether any, and if any. which oi 
these limitations may lie transgressed without entailing the nullili 
cation of an act done otherwise than in the prescribed manner <>r 
without the prescribed preliminaries. If in order to carry out the 
essential purpose of the legislature, strict compliance with the r« 
quirements of the statute appears to be a necessary condition pre
cedent to the exercise of the power, non-observance thereof will In- 
fatal. (Sec jurisprudence quoted) and at p. 3311 And even wlnie 
statutory authority exists in relation to the subject-matter of a by 
law. the powers of a corporation must be exercised strictly within 
the limits and in the manner prescribed by the statute. (See juris
prudence quoted in note. )

Plaintiff avers that section 17 ot' the by-law in question is 
oppressive, unjust, illegal, ultra vires, and of no effect. Powers 
delegated by the Legislature to subordinate local authorities are 
always strictly construed and specially in this case when th< 
powers delegated are of the extraordinary nature of those in ques
tion herein. The city has assumed the full powers indicated 
in the alxive mentioned sub paragraphs and has ignored the 
limitative conditions contained in the associated clauses. There 
fore, as far at least as section 17 of the said by-law is concerned. 
I have no doubt that it is illegal and void. There is an addi
tional reason why the city cannot avail itself of section 17 of the 
said by-law. By its very terms, the seizure and confiscation 
are to he made by a member or officer of the Board of Health. 
The proceedings in this ease are not shewn to have been made 
by either of such persons.

As the first source of the city’s authority does not justify its 
proceedings in question herein, it becomes necessary to determine 
whether it acted under the provisions of the Quebec Public 
Health Act. contained in articles -ISfi7 et seq. of the Revis'd 
Statutes of the Province.

Article 11913 reads as follows:—
ni»I:i. Every executive officer of the muiiivipul «unitary authority or 

any otlici officer appointed by it for that purpose, may inspect all uni 
mal*, dead or alive, meat, fowl, game, fish, fruit, vegetable*, great#, 
bread, flour, milk or other liquid« and food intended for human eon 
«umption and offered for «ale. or dejmsited in a place or transported 
in a vehicle for the purpo«e of lieing afterwards sold or offered for «ale, 
or delivered after being sold and if. upon inspection, such animals, 
liquid or food ap|M-ar to In* unwholesome, putrid, damaged or infected

4
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with tlu* germs of «liseuse, or otherwise injurious to health, he may 
seize the same, carry them oil", and dispose of them so that they shall 
not he oliered for sale or serve as food for man.

The burden of proof that the animals, liquids or food are not 
intended to he sold, or serve as food for man. lies upon the 
owner or person who had possession thereof.

The proprietor of the articles, or the person in whose posses
sion they were seized, is further liable to fine not exceeding 
fifty dollars.

The words municipal sanitary authority are interpreted 
hv art. 3K(iK to mean (a) the municipal council, or (b) the 
local Board of Health to which the municipal council has dele
gated the powers conferred upon it by this section or by the by
laws made thereunder. It is alleged that the city council ap
points every year the members of the local Board of Health, 
"to enforce the enactments of the above law and by-laws of the 
city generally and governing the present case.” I find, as 
stated in section 11 of by-law 105, that the local Board of Health 
for the city of Montreal shall carry out and enforce the dir
ection and regulations of the central Board of Health and exer
cise all the powers of health officers conferred by that State on 
the members of the local Board of Health. It is thus clear that 
the city has delegated its powers under the law to the local 
Board of Health, and that the latter is the municipal sanitary 
authority envisaged by art. 3918 of the Quebec Public Health 
Act.

The alleged inspection and seizure in this case were made 
by T. E. Grenier, who styles himself food inspector of the city 
of Montreal. He was a fruit merehant before his appointment 
and explains that he was named as fruit, fish and vegetable 
inspector and that such is his position at the present time.

Art. 3913 refers to an inspection by the executive officer of 
the municipal sanitary authority, or by “any other officer ap
pointed for that purpose.” Here we have a man appointed to 
inspect fruit, fish and vegetables, who is sent to inspect eggs, a 
duty which, from the character of the evidence herein produced, 
requires very special qualifications in order properly to exercise 
the discretion conferred by the Act. Was he appointed for 
that purpose ? Apparently not and thus was not a competent 
officer under the Act. Moreover, there is no proof, that McCar- 
rev is the executive officer of the local Board of Health, or 
that Grenier was appointed by it, according to art. 3913. Ac
cording to their evidence, they were appointed by the Hygiene 
or Health Committee of the city of Montreal, presumably the 
committee named by the city in accordance with section 40 of 
the charter. This was a distinct organisation from the local 
Board of Health, which is the municipal sanitary authority 
named in the Act. The inspection referred to in the art. 3913
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must lu- made liv the executive officer of the municipal sanitar.x 
authority or hv another officer appointed by it. This was not 
done. The proceedings by Grenier were and are illegal for an 
other reason, lie swears that lie made no inspection at all of 
the goods in question. lie simply declared them under seizure 
and carried off' certain samples. On the ‘27th of December, lu
re! urned and took away other samples. The statute gives no 
right of seizure until an inspection has been made, and it ap 
pears thereby that the food products are unwholesome, etc.

Grenier’s actions were a violation of law and absolutely il 
legal. At the argument, the city did not seriously attempt to 
defend Grenier’s acts, but argued that having secured samples 
of the goods in question and having obtained trustworthy >• 
ports that they were unfit for food, it was justified in its suit 
sequent proceedings, particularly as it was ordered to act by tie 
Provincial Hoard of Health. It is of interest briefly to not' 
the incidents of these proceedings in the order in which 111e\ 
occurred. On January 6th, 1911, Dr. Milton Ilersey, city an 
alyst, made a written report of his analysis of the seized goods, 
addressed to Dr. McCarrcy. This report cannot lie called un 
favourable. On January 10th, Dr. A. Bernier, bacteriologist. 
and M. II. McCrady, chemist, made a joint report on the Nam- 
subject, addressed to the president and members of the Board of 
Health of the Province of (Quebec. This report is distinct|\ 
unfavourable to plaintiff.

January ldtli. 1911. Report from the chief food inspector 
to the Board of Commissioners of the city of Montreal.

January 24th. Meeting of the Board of Commissioners of tin- 
city of Montreal at which a report of the chief food inspector 
was submitted, stating that the report of the analysts on the eggs 
in question declared they were unfit for food; whereupon it was 
resolved in consequence that Dr. McCarrcy receive instruct ion*- 
to act according to the prescriptions of the by-law in such ease

January 19th, 1911. Mr. Dale Harris, advocate, and Mr 
Hors field, manager of the John Layton Company appeared 
before the Board of Commissioners, in regard to the frozen 
eggs “qui ont été confisqués par le département de l’inspection 
des aliments comme étant impropres à la consommation par le 
public,” as the minutes of the meeting say. Mr. Harris asked 
that in view of the difference between the experts’ reports, a 
new analysis of the eggs be made in presence of the interested 
parties. Commissioner Lachapelle informed Mr. Harris that 
all necessary precautions had been taken by the Board and 
that the reports of the analysis made by the experts of the city 
and of the Provincial Board of Health agree absolutely in tln-ir 
essential parts ; that there is no reason to grant the company’s 
request and that the decision taken by the Board is final

January 24th. 1911. Letter from the chief food inspector.
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headed “City I hill. Montreal Food luspeetion Department,” 
to the Gould Cold Storage Company. Ltd., notifying it that a 
quantity of eggs in cans said to he 9,000 packages, now in stor
age in its warehouse, have been inspected by the sanitary 
authorities of the city of Montreal, and that such eggs appear 
to he unwholesome, putrid, damaged, and affected with the 
germs of disease, and otherwise injurious to health. The com
pany is further notified not to dispossess itself of the said goods 
until further action can he taken by the health authorities with 
regard to the same and to consider the said goods as continuing 
to he under seizure.

In connection with this letter. I)r. McCarrey testifies that he 
was instructed by the Hoard of Commissioners to act under the 
advice of the city attorneys and he did so. this letter having 
hern drafted by one of them, lie adds that lie did not inspect 
these eggs.

danuary 2">th. 1911. The Secretary of the Provincial Hoard 
of Health writes a letter addressed to the municipal corporation 
of the city of Montreal, ordering it, within a delay of :I6 hours, 
to act in accordance with article 3912 of the Quebec Public 
Health Act as regards the eggs in question so that they be not 
used as food in Montreal or in the Province.

On the same day. at a meeting of the Hoard of Commission
ers, this letter was submitted, and it was resolved to approve 
the said letter and to send it to the superintendent of the Food 
Inspection Department.

On the same day. Dr. McCarrey sent an extract of these 
minutes with a letter to the Gould Cold Storage Company, Ltd. 
in which he notifies the company to take communication of the 
notice from the Provincial Hoard of Health to govern itself ac
cordingly and to act within the delay specified therein. A copy 
of the letter from the Provincial Hoard of Health was also 
served upon the Gould (’old Storage Company. Ltd.

January 26th. 1911. Messrs. Meredith & Co., attorneys for 
plaintiff, write to the chief food inspector in reference to his 
letter to the Gould Cold Storage Co.. Ltd., and protest that the 
'•ggs are fresh and good.

On the same date, a letter was sent by the chief food inspec
tor to Messrs. Meredith & Co., saying their letter was submit
ted to the Hoard of Commissioners, lie adds: “An opportun
ity has lieen given to the owners of the eggs to have them re
moved from the Province. If this order is not complied with, 
my instructions are to cause the entire quantity of these frozen 
eggs to he immediately destroyed.”

January 27,1911. Letter to the chief food inspector from 
Messrs. Meredith & Co., asking to have four eases of the eggs 
for the purpose of having an analysis and examination of them 
made in the city. Also, for four eases to be shipped to Toronto 
and four cases to New York.
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«January 28th, 1911. The* chief food inspector writes to 
Messrs. Meredith & Co., that he is instructed by the Board of 
Commissioners to say that no alteration of their order can lx

«January 81st, 1911. Letter from the chief food inspector 
to .Messrs. Meredith & Co., saying that he is instructed to say 
that as their clients decline to take advantage of the permission 
given to remove the goods in question from the Province, steps 
will be taken at once to destroy them.

•January 21st, 1911. Letter from the chief food inspector 
to the Gould Cold Storage Co., Ltd., as follows :

Gentlemen:—
You are hereby notified and required to allow the frozen canned 

eggh -oiid to lie good packagea, belonging to dohn Layton & Compute, 
now under seizure upon your premises, to Ik* removed under the dir 
action of Inspector Grenier, to the civic incinerator there to lie dv

Yours truly,
Dr. J. J. McCabbey,

f'/lie/ Food Inspector

February 1st, 1911. The city officials, under T. E. Grenier, 
began the removal of the frozen eggs from the warehouse of mis 
on-cause and were stopped by the issue of an interim injunction 
in this case. The city authorities acted on the assumption that 
the alleged seizure practised by Grenier on the 24th December, 
1910, was valid and continuing, and that the confiscation of tlx 
goods had been effected. This pretension is untenable for the 
reasons above stated, and for the further reason that as a mat 
ter of fact, the city had not taken possession of the goods in 
question or declared them confiscated. The said goods had not 
been seized or confiscated. Defendant further asserts that ils 
chief food inspector was not to make the inspection
and seizure in person ; that the examination and inspection 
of certain samples by experts at his request were equivalent to 
an inspection by him personally ; that the seizure of the goods 
was being effected on the first of February, and that, in any 
event, it was bound to act as it did after having received tin- 
order from the Provincial Board of Health. It must be remem 
bored that we are dealing here with statute law that must lie 
strictly interpreted. The article does not give the inspector tin- 
option of delegating his powers or any part of them to any one 
else. Hence the inspection by the experts was not a compliance 
with the act. See Kndlich on Interpretation of Statutes, sec 
tions 252 and 253.

It is to be noted, moreover, that Dr. Bernier and Mr. II. 
XV. McCrady, two of the experts in question, do not act as 
delegates of the chief food inspector of the city or of the 
seizing officer, but made their report to the Provincial Board

49
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of Health, ami not to the city or any of its officers and the state
ment by the chief food inspector of the city that the eggs in 
question “appear to In* unwholesome,” etc., is ineffective as the 
inspection was not made by him.

It has been urged by the city that it is not a fair interpretation 
of the statute to hold that the municipal authorities must have 
in their employ experts to say whether suspected food
products are “infected with the germs of disease,” etc., and 
that it has the right under a fair interpretation of the statute 
to refer such matters to outside experts, as a necessary pro
ceeding. The answer is obvious that the Legislature intended 
to confer discretion upon a public official naiiu * designated, 
and not to an unknown person or persons, whom he might choose 
to employ. The performance of s, imposed by statute, by 
a public officer affords some security and certainty to the pub
lic. which would not be present, if he could delegate his powers 
to others. The rule of strict construction applies in this case.

The defendants further urge that they were obliged un
der the law to obey the order of the Provincial Board of Health. 
It is necessary now to examine that order.
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The Order of The Provincial Board of Health.
This order reads as follows:—

Conseil d'Hygiène de hi Province de Québec.
Mont récit 25 janvier, 1911.

9 rue St. Jacques.
A la Corporation Municipale de la Cité de Montréal.
Il est at la connaissance du Conseil d'Hygiène:
Qu'il y a actuellement dans un entrepôt frigorifique ale votre Ville. 

The fiould Cold Storage Company, Limited, des œufs consignés A John 
Layton & Co.

Que dns échantillons de ces œufs ont été soumis A l'analyse bactério
logique. A l'épreuve physiologique et A l'examen physique, et que ces 
analyse, épreuve et examen ont démontré que ces œufs sont malsains, 
préjudiciables A la santé.

En conséquence, le Conseil d’Hygiéne, s,, prévalant des pouvoirs que 
lui donne l'article 3875 de la loi d'hygiène publique de Québec, en
joint A votre corporation municipale d'app r dans un délai de 
trente-six heures, l’article .'1913 de la dite loi ; c’est-à-dire prendre les 
mesures voulues pour que les dits œufs ne puissent être délivrés A la 
consommation, non seulement A Montréal, mais même dans tout le 
territoire de la province, que le Conseil d'Hygiène doit également 
protéger.

l’our le Conseil d'Hygiène. par ordre du président.

Approuvé
Pour le Conseil d'Hygiène 

de la Province.
K. P. Laciiapkij.k, 

Préaident.

ftccrétnirr.

( Signé )
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Tin* portion of article .1875 referred to reads as follows 
•W7.». The Roiinl of Health *lmll in the interest of public health 

compel municipal council* to exerclwe ami enforce hucIi of their power* 
a*, in the opinion of the lloanl of Health, the urgency of the cu-c
ilemande.
The letter was not addressed to the municipal council of 

Montreal and never reached that body. It was received by tie 
Hoard of Commissioners of the city, who passed a resolution 
to approve of the said letter and to transmit it to the stiperinten 
dent of the Food Inspection Department. That official made 
no inspection of the eggs in question under the terms of article 
1191.1, Nor was any such inspection necessary in view of the 
terms of the order. The order did not say that the inspection 
and discretion referred to in the said article were to be made 
and exercised by the proper official. It was a command to take 
the necessary steps to prevent the delivery* of the said eggs, not 
only in tin* city of Montreal, where the municipal corporation 
had jurisdiction, but even outside, in any part of the provincial 
territory, where the defendant hail no jurisdietion whatever.

Such an order was never contemplated by the Legislature 
in passing the (Quebec Public Health Act. is absolutely illegal, 
and affords no justification for the subsequent acts of the defen 
liant. It is true that the Provincial Hoard of Health has tin- 
power to make a by-law or by-laws—“To define the causes which 
render animals, meat and other food products, unsuitable for 
consumption or prejudicial to health and to prohibit the sale, 
consumption or use of such meat or products.” Hut it has 
never passed such a by-law and it cannot substitute thereof an 
arbitrary order such as the one now in question.

A great part of the enquête dealt with the question of 
whether the frozen eggs were good or bad. and the parties arc 
entitled to a pronouncement by the Court on this subject.

| The learned .fudge here reviewed the expert evidence ex 
haustivcly. and the different analyses made. |

It has. therefore, in my opinion, been clearly substantiated 
by the evidence from physical, chemical and bacteriological 
standpoints that the eggs in question were at the time of the 
seizure wholesome and fit for food. The plaintiff also asks to 
be protected against the publication of news items in the news 
papers by the city and its officials. The chief food inspector 
of the city admitted that lie gave out various interviews and 
reports to the press concerning the eggs in question, and cs 
peeially the reports of the Provincial Hoard of Health. This 
practice cannot be too strongly condemned especially when 
business interests of a large amount as in this case are at stake 
AI though the city has acted illegally with negligence and injus
tice in respect of the goods in question herein it is easily con
ceivable tliat circumstances may arise in connection therewith
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as with any other food product when prompt legal steps may 
require to he taken. The Legislature lias conferred important 
powers upon the municipal sanitary authority and it is only 
when an abuse of such powers occurs or when they are illegally 
used as in the present case that the Superior Court will inter
vene with its superintending and reforming control.

For this reason, the terms of the interlocutory injunction 
will he modified and subject to such amendment made per
manent.

Costs are adjudged to the plaint ill’.
The city entered an appeal against this judgment.
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The appeal was heard at the September term (1911), by 
Arciiambkavlt, C.J.. Lavkkunk, Cross, (1er va is, J,J„ and
(rREENSJlIKLIlS, J.. ad llOC.

Messrs. Ainu- Geoff rion, K.C.. and ./. /,. An hmnliaull, K.C., 
for the city (appellant) : The seizure is perfectly legal ami with
in the powers and authority conferred to the city by its charter 
and by-laws. Eventually the Provincial Board of Health of 
(jucher had full right and power to act in conjunction with the 
city to the above purpose: (52 Viet. (Quebec), eh. Ii8, art. 299; 
par. 40 of art. 200, pars, tit) and 112 of same article. This law 
is derived from the statute of 1S74: 27 Viet. eh. 51. Similar dis
positions are to be found in 52 Viet. eh. 79; 2 Edw. VU. ch. (12; 
4 Edw. VII. eh. 40. Cnder these the city has power to appoint 
a Board of Health, the officers of which have power of entry 
everywhere at all hours to remove therefrom any offensive mat
ter found therein. They have authority to seize and confiscate 
all unripe or decayed fruit, vegetables, poultry, meat, etc., that 
may in any way be injurious to health. As far as the seizure 
is concerned no form has been enacted and the notice or letter 
sent by the officer was the only proceeding that could be taken 
in an emergency. In matters of public interest the forms of 
the Code of Civil Procedure need not be followed; it is enough 
to act according to common law. This seizure was followed by a 
notice from the Provincial Board which confirmed what the 
municipal authorities had done. The seizure being valid, was 
it justified? It is admitted from the expert evidence that it 
was justified and that public health called for the most string
ent and radical methods.

Messrs, .s'. I)ah Harris, and .s'. Hi audio, K.C.. for respondent:
On the facts, the weight of evidence is entirely in favour of the 

plaintiff. In law. the actions of the city are not justified by see. 
17 of by-law 105, inasmuch as the person who claims to have 
s-'ized is not a health officer ami did not act on the instructions 
“f the Board of Health, but on the instructions of the Board of 
Commissioners. In the second place it is an essential condition 
to the authority given by see. 17 of this by-law that the food
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he in fact unwholesome mid unfit t'or food. And if the actions 
of the city employee were in accord with the terms of this b\ 
law then it must be ultra vires. Nor does the Public Health Act 
justify the actions of the city as there never was an inspection 
by a Health Officer and no Health Officer can delegate his 
powers. Moreover, the person who examined a few samples did 
not act with discretion and fairness. Maxwell, Interpretation 
of Statutes, 4th ed., p. 127; Craies (or Hardeastle) Statutory 
Law (1906), pp. 241 and 242. The order of the Provincial 
Board of Health, moreover, was illegal, because, even if the 
Board could give such order the conditions precedent to the 
giving of it were not fulfilled.

(it off Hon, in reply.
Judgment was rendered by the Court of King's Bench on 

December .‘loth, 1911, and entered of record in January, 1912. 
(Lavergne, J., dissenting on the ground that public interest 
justified the actions of the city).

The judgment of the majority of the Court was rendered 
by

Cross, J. :—This was a proceeding by action for an injum 
tion to stop the appellant from interfering with or destroying 
the respondents’ merchandise.

The merchandise consisted of about 4,886 eases of egg yolks 
in a congealed state, which were in the refrigerators of the 
Gould Cold Storage Company.

On the 1st February, 1911, the appellant’s servants were 
proceeding to have the merchandise carted to the city incinéra 
tor and destroyed, when they were stopped by the present suit

If the pretensions of the respondents (plaintiffs in the case 
In- well founded, an officer of the appellant called a “chief 
fond inspector,” was thus about to destroy merchandise worth 
about $80.000, belonging to the respondents (plaintiffs in tin* 
case ).

If. on the other hand, the pretensions of the city, appellant, 
be well founded, it would appear that there had lieen brought 
from Hankow, China, to Montreal in refrigerator chambers and 
was licing kept in Montreal in refrigerator chambers a large 
quantity of what, at the time of the proceedings in question, 
was worthless garbage, but which the respondents were about 
to sell for food for human beings.

The appellant’s defence to the action is a lengthy document 
of 38 paragraphs, wherein it asserts its right to interfere with 
the merchandise on the ground that the eggs were unfit for 
food and had been seized by an officer, whose act it adopts, and 
it relies, in justification of the seizure, both upon its health ord
inance No. 105 and upon an order of the Board of Health of 
the Province, dated 26th January. 1911, said to have lieen
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made under sections Nos. 3875 and 3913 of the Revised Statutes QUE 
of Quebec. K

The question of the fitness of the eggs for food of man was 
made an issue in the action, the plaintiffs (now respondents) ---- -
alleging that they were good, and the defendant (now appel- Montreal 
hint) alleging that they were had and unfit for food. Layton

The Superior Court decided in favour of the plaintiffs, by * Vo. 
a judgment in which it was held not only that there had been (.niM j 
no valid seizure, hut also that tin* eggs were fit for food.

It is manifest, inasmuch as the defendant pleads and relics 
upon a prior seizure, that the right of the defendant—the city 

to destroy the plaintiff’s merchandise if such right existed 
must rest upon some valid right of seizure and destruction 

warranted by law or by a valid city ordinance or decision of 
competent public authority or Court.

Before any concerning the fitness of the eggs for
food need he considered it consequently is appropriate to ascer
tain. firstly, whether or not the holding of the judgment to the 
effect that there had been no valid seizure is well founded or 
not ; and. secondly, whether, in the absence of a valid prior seiz
ure, the proceeding to cart off and destroy the eggs can la* 
supported as an executive or adm" rative act of a health

The relevant facts arc as follows:—
On the ‘24th December, 1910. a person in the service of the 

defendant named T. K. Grenier, whose duty was that of a food 
etor, in the course of searches for this kind of goods, dis

covered the eggs in question in the Gould Cold Storage ware
house and asked tin» persons, there in charge, for certain in
formation, which they chose not to give him.

He seized and took away two cans of the eggs. and. on the 
same day, addressed to the storage company a letter worth'd 
as follows:—

Sir,—Take notice that Ku*<dnn gallon egg-* in can* in your storage 
room 1,-5 story, are umler seizure. until that time I got report of the 
«ample I am taking with me. K«timalc «piantity of egg* in that room 
about 5 car*.

(Signed) T. E. Ubknikb,
Food Inspector.

It appears that the two cans of eggs actually seized were 
sent by the defendant to men of scientific knowledge to he an
alyzed.

The food inspector reported the matter to his superior offi
cer, Dr. McCarrev, the defendant’s chief food inspector, who 
from time to time sent a man to look at the eggs.

Nothing else was done with the eggs in the warehouse for a 
month, namely, till the 24th January, 1911. on which date a 
letter was sent to the Gould Cold Storage Company, worded as 
billows :—

4
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6



Vv:\

I ' A- . •;/

Montrkai.

in».

'.» ■

Dominion Law Retorts. 11 D.L.R

Montreal. 24th January, lull.
To tile (iould Cold Storage Co.. Ltd..

William Street, Montreal.
(Sentleinen.—You are hereby notified that a quantity of egg-, in tin- 

-aid to In* 0,0011 package* now in ntorage in your warehouse, have 
Inn-ii ttuqieetvd by tin* sanitary authorities of the city of Montreal, 
and that sin-h eggs appear to In* unwholesome, putrid, damaged and 
« fleeted with the germs of disease and otherwise injurious to health 

>on are aeeordingly hereby notilied not to allow the said good» 
or any part of them to lie removed or offered for sale, or otherwise 
dispossess yourself of the same until further get ion can In* taken In 
the health authorities in regard to the same, ami you will eon-hler 
the said goods as continuing to be under seizure.

You are further notilied that should any of the said good» In* di« 
posed of so as to serve as food for human beings ami disease caused 
thereby, you will In* held responsible for the damage that may result 
therefrom.

Dr. J. J. MoCahbkv.
Chief Fund Inapreltn,

Again, on tin* next day. a letter was sent to tin* (Iould Cold 
Storage Company, worded as follows :

Food Inspection Dept.. 
City Hall.

Montreal. *2.*»th January. 1011. 
To the I Iould Cold Storage Company. Ltd..

14 William Street.
< lent leinen. —-You are hereby notified to hike communication of the 

notice from the Provincial Board of Health concerning the eggs in 
tills, said to consist of uImiiiI 0,000 packages, now in storage in your 
warehouse, and which have ls*en ins|>ected by the sanitary authority» 
of the city of Montreal, and apjiear to Is* unwholesome, putrid, dam 
aged and affected with the germs of disease and otherwise iujiirioii» 
to health; govern yourself accordingly and act within the delà,' 
'perilled therein.

You are further notified that von are required to inform tin* chief 
fiNMl inspector as to what you have done or intend to do in the matter.

Dr. J. J. MoCahrky.
Chief Food limpeiloi.

It may lu* observed that generally a seizing officer knows 
what lie wishes to accomplish and does not apply to the defend 
ant for assistance.

It was therefore peculiar that this seizing officer should thus 
in effect say to the persons in charge of the merchandise and 
against whom he was proceeding : “1 have seized your eggs and 
1 now require you to tell me what you intend to do in the mat 
ter.”

The “notice" referred to in the last-mentioned letter eon 
sisted of an order addressed by the Board of Health of the Pro 
vince to tin- city itself, commanding the city, with thirty 
six hours, to take steps to prevent the eggs from being delivered 
for consumption in Montreal or anywhere in the Province.
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Somv time in January it appears that tin* plaintiffs liecame 
aware of the proceedings of the food inspector, and applie<l to 
the defendant's Hoard of Commissioners for their consent to 
let other samples of the eggs he taken hy the plaintiffs for an
alysis. It appears from a minute of the Hoard that the request 
was denied, the eggs being referred to in the minute as having 
been “confisques par le departement de l'inspection des ali
ments comme étant impropres a la consommation par le publie." 
Were it not for the plain words of this refusal, I would hesitate 
to think that the city authorities would thus refuse to extend 
to the owners of a large consignment of merchandise a measure 
of ample fair treatment which a justice of the peace would 
with propriety accord to an arrested vagrant.

A correspondence ensued between the defendant's chief in
spector and the plaintiff's solicitors. In a letter to the latter 
dated 2tith January, the chief food inspector stated inter alia: 
"An opportunity has been given to the owners of the eggs to 
have them removed from the province. If this order is not 
complied with, my instructions are to cause the entire quantity 
of these frozen canned eggs to he immediately destroyed.*'

Two concluding letters. Isitli written on the Jlst January. 
1U11—the day before the application for the injunction—shew 
how the matter ended, so far as what happened before com
mencement of this suit is concerned.

In one addressed to the plaintiffs’ solicitors, the chief food 
inspector stated : “I am instructed to say that as your clients 
decline to take advantage of the permission given to remove the 
goods in question from the province, steps will be at once taken 
to destroy them.”

The other, addressed to the Gould Cold Storage Company 
Ltd., was worded as follows:

Gentlemen,—You arc hereby imlillcil ami mpiii-ed I» allow the 
frozen caimvil eggs said to la» 11.000 package», la-longing to John laiv 
Ion & Company, now under seizure upon your premise*, to la- re
moved under the direction of lu*|a-ctor Grenier to the civic incin
erator. there to la- destroyed.

Yuura truly.
Dk. J. J. McCahkkv.

Chivf t’iHuI Ins/Hflm.

At no time between the ‘24th December, 1010, and the time 
at which the defendant commenced to cart off the eggs to the in
cinerator was any guardian placed in charge or any disposses
sion of the storage com puny effected.

I liud that the inspector, who was supposed to he holding 
tin* goods under seizure—if anybody was doing it so far from 
asserting direct custody, actually gave to the storage company 
(who are assumed to have lieen dispossessed by the seizure) his 
receipts for the six cans of eggs which at different times lie 
took away as samples.
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but relied upon his letter of the 24th January, which appears to 
have been submitted to the defendant's law department, as if 
that letter sufficed to establish the making of a seizure.

In these eircuinstances, can it be said that there was any
seizure of the eggs made before the attempt to cart them oft* to 
the incinerator on the 1st February?

The learned Judge who gave the judgment in the Superior 
Court came to the conclusion that there had not been a valid 
seizure, apparently upon the ground that lack of official author
ity in the officer who made the so-called seizure, or, perhaps 1 
should rather say upon the ground that the act of seizure, 
whether made by an officer legally competent or not, at all 
events upon the face of it did not purport to be the act of a 
member or officer of the Board of Health or an executive officer 
of the municipal sanitary authority, who alone could make 
such a seizure, whether acting under the provincial health law 
or under the city health ordinances.

It. however, appears to be unnecessary to enquire into the 
authority of the officers who acted, if in point of fact they did 
not actually make a seizure.

It is said for the defendant that a constable of the sanitary 
authority, in making a seizure of food supposed to be unsound, 
need not observe the formalities of a seizure fUs required by the 
Code of Procedure. I quite agree that he need not do so. The 
question, however, is not as to the formal requisite of a seizure, 
but whether there was any seizure?) at all, and if it be conceded 
that, because public health and safety require that the officer 
shall act with such promptitude as will not give him time to make 
written record of his act. it would seem that the same reason 
should make it all the more necessary for him to take effective 
physical custody and control of the things seized.

Seizure is defined as: “The taking possession of goods for a 
violation of a public law : as the taking possession of a ship for 
attempting an illicit trade. The seizure is complete as soon as 
the goods are within the power of the officer”: Bouvier Law 
Diet. vol. “Seizure.”

In Pelham v. Hum, 76 V.S. (9 Wall.), 103 and 106, in the 
Supreme Court of the United States, it was said: “As )
subjects capable of manual delivery, the term means caption, 
the physical taking into custody.”

It is an act which messes the party proceeded against.
Article 623 C.P. ; and the dispossession must result from the 
assertion of adverse legal authority : Pinter v. Hind. 10 Q.B.D. 
63.

It has been held in this Court and elsewhere in llrook v.

51
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Hooker, 17 Que. K.R. 193. 41 Can. X.C.K. 331, that a seizing 
uflieer could not make a valid seizure by writing out a paper 
fin fond do son etude. It is as certain that he cannot seize a 
man’s goods by simply writing letters to him, as was done in the 
present ease, or by verbal communication such as by shouting 
at him in the street or elsewhere.

1 therefore find, oil this point, that only six out of about 
9,000 cans of the eggs were really seized before the 1st of Feb
ruary.

I am thus brought, in the second place, to consider whether 
or not the act of the defendant’s officer, in proceeding on the 
1st of February to destroy the eggs, has been justified by the de
fendant as a valid executive act of a public health officer.

Counsel for the defendant on being asked, early in the 
course of his argument in support of the appeal, if there was 
any provision made whereby a person whose goods were being 
seized by a health officer could defend himself, answered in the 
affirmative, and, being further asked what the provision for 
right of defence was, answered that it would be a petition for 
injunction such ns that made in this case, or an action in dam
ages against the municipal corporation.

Hut, to speak of the proceeding, by which a party resorts 
to a Superior Court to restrain the act of a health officer ns 
being a defence to the action of the officer, is obviously to make 
a misuse of language. In point of fact, and as counsel for the 
defendant in effect admitted at a later part of their argument, 
no provision whatever is made either in the clauses of the Pro
vincial Health Law or in the defendant’s health ordinance for 
any procedure whereby an interested party can be heard or 
can defend himself or procure release of his goods. The act of 
the health officer in seizing or destroying is put on the footing 
of being an administrative act, the legality or justice of which 
are not to be enquired into.

In this view it would have to be conceded that a health 
officer could not be stopped or interfered with if, finding 100 
bags of (lour piled in a shed, and finding two of the bags in 
front or on the top to have been fouled by dirt, he were to pro
ceed to cart off the whole of the 100 bags to the as gar
bage.

The argument for the defendant is that public safety is a 
supreme law, and that it is necessary for the protection of pub
lic health that health officers should have this vast power and 
should, moreover, have the right to act summarily, even to the 
cxb-nt of depriving a person of his property without summons 
or process of law.

In considering the weight to be given to this argument based 
upon necessary protection of the public, it is proper to assume 
at the outset that the Legislature is a good judge of the cir- 
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euinstances and conditions under which the exceptional power 
referred to should he conferred upon public lioards or officers.

In this view, it is opportune to consider what there is of 
legislation in the matter, whether it he found in the acts of ill. 
Legislature or in ordinances of the municipal council.

The defendant relies upon by-law No. 105 of the city of 
Montreal, which contains in section 17 a provision worded as 
follows :—

No jiviMin <li.ilI w‘ll. ur have in hi* |Mi**e**.iim fur mile, any illiwlmli 
lamie meat, poultry, game, egg*. ii*li. unri|H' or ilwayvd fruit or \•. 

tulile* that might in any way lie injurious to health, ami any menil*' 
or ollleer of the lloaril of Health is hereby authorized to acizc an 
eon fiscale all such meat poultry, game. egg*. fl*h, fruit or vegetable- 
the entire cost of removing any of said deleteriou* article* a* max 
found in any premises to In1 paid by the delin<|iient in addition to ■ 
|ienalty provided in section ’>(1 of this by-law.
Eleewhcre in the by-law there is a penalty clause wherein 

in general terms any infraction of the by-law is made punish 
able to the extent of a specified penalty. It contains no pro 
vision, in the part relating to seizure of food products, for sum 
mons of an offender, or for hearing or judgment of confiscation 

Is such by-law sufficient authority for a health officer to do 
what the defendant’s officer was about to do when restrained In 
the injunction?

In terms it authorises any member or officer of the Board 
of Health to seize and confiscate any unwholesome eggs “Ihal 
might in any way lie injurious to health,M but it proceeds in 
the same sentence to ordain that the cost of removal shall 1m- 
paid by the delinquent, in addition to the penalty provided in 
the ordinance. It appears to me that this must mean—if it has 
any legal validity—-that the entire proceeding of the officer 
must be based upon some judicial finding or adjudication, li 
it were otherwise, does it mean that the officer, besides taking 
the article which he seizes, can also open the cash drawer of the 
party and take “the entire cost of removing,” and if not. how 
is this entire cost to lie recovered if not hy summons, judgment 
and distress? Does this single sentence mean that for seizure 
there need be no summons or trial, hut that to recover the ex 
penses there shall lx* a summons and trial?

Assistance can In* had hy reference to decisions given else
where in local government eases, having, of course, due regard 
to the differences in the purport of the acts which govern the 
matter.

The Public Health Act, 1875. of Great Britain, contains the 
provisions to the following effect:

Section lilt.—Ain m<-<li<-al ollivcr of health nr in*|MM-tnr of nui-.nu-c* 
may at all mi*uiiahlv time* in*|*‘vt ami examine- any animal «-.ucav 
meat. poultry, gaun*. ih-*h. ti*h, fruit, vegetable*. corn. In- i-l «-r
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milk exposed for wale, or deposited in any place for the pur 
pusv of sale or of preparation for sale ami intended for tlie 
food of man. the proof that the same was not exposed or de
posited for any such purpose, or was not intended for the food of 
man, resting with the party charged: and if any such animal carcase 
. . . or milk appears to such medical ollleer or inspector to be dis
eased or unsound or unwholesome or unlit for the food of man, he may 
seize and carry away the same himself or by an assistant, in order to 
have the same dealt with by a justice.

Section 117.—If it appears to the justice that any animal carcase 
. . . or milk so seized is diseased or unsound, or unwholesome, or
unlit for the food of man. he shall condemn the same, and order it to lie 
destroyed or so disposed of as to prevent it from lieing exposed for sale 
or used for the food of man; and tin* person to whom the same belongs 
or did belong at the time of exposure for sale, or in whose possession 
or on whose premises the name was found, shall lie liable to a penalty 
not exceeding twenty pounds for every animal carcase or fish or piece 
of meat, flesh or fish, or corn, bread or flour, or for the milk so con 
detuned, or. at the discretion of the justice without the infliction of a 
fine to imprisonment for a term of not more than three months.

The justice who under this section is empowered to convict the 
olTender may lie cither the justice who may have ordered the article to 
lie disposed of or destroyed, or any other justice having jurisdiction in 
the place.

Section .108.—Where any person sustains any damage by reason of 
the exercise of any of the powers of this Act in relation to any matter 
as to which he is not himself in default, full compensation shall be 
made to such |>erson by the local authority exercising such powers; and 
any dispute as to the fact of damage or amount of compensation shall 
lie «ettied by arbitration in manner provided by this act. or if the 
win|H-nsation claimed does not exceed the «uni of twenty pounds, the 
same may, at the option of either party, lie ascertained by and re 
covered liefore a Court of summary jurisdiction.
The contrast between the above quoted clauses of the Im

perial Act and the provisions of the defendant’s ordinance is 
manifest and striking. In the former, the destruction lias to 
lie ordered by a magistrate and plain provision is made for 
payment of full compensation to the owner if he is not in the 
wrong. In the latter—the defendant's health ordinance—there 
is no safeguard in the shape of requirement of a justice’s order 
and no provision for compensation at the charge of the munici
pal corporation. The liability to forfeiture and destruction 
purports to be left to the uncontrolled decision of a single officer.

In respect to this latter characteristic, it may be observed 
incidentally that the defendant in this action adopts the net of 
its officer; but it is not responsible for the act of its health 
officer in making a seizure, and. had it not so adopted the act, 
the plaintiffs would have been left to look for payment of their 
$8U,iHHi claim to the person of a city food inspector, if, indeed, 
it could be said that there could be any such claim at all, in a 
case where the act was done under statutory authority.
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Hut, reverting to the purport of the Imperial Act, I find 
that it was held in 1879, in White v. Rrdfern, 5 Q.B.D. 15:- 

That meat might be taken before a justice umler the above section 
I sections I HI h n«I 117 of the Act), ami condemned without any sum 
mous or notice to the person to whom it belonged, and that such person 
having been subsequently to the destruction of the meat summoned and 
convicted of an offence under the above section-, such conviction wa

it had Ih'cii objected by counsel that the meat could not be 
condemned by a justice, or an order for its destruction made, 
ex parte and without notice to him to attend and shew cause 
against the same.

In the observations of Field, J., it was said :—
The point is one of some difficulty, and but for the provisions of tli 

dostli section of the Public Health Aet. 187Ô. giving compensation to 
any person sustaining damage by reason of the exercise of the powers 
of the Act, in relation to any matter as to which he is not him-elf i-i 
default, 1 should have hud still greater difficulty. I feel very strong! 
the possible injustice that might lie done by depriving a man of Id- 
property without giving him an opportunity of being heard and with 
out giving him compensation if not himself in default, and it would 
require very strong words in an enactment to lead me to the conclu-i « 
that it was intended that this might lie done.
After referring to the provisions and to the object of tin* 

Act, the Judges in that ease came to the conclusion that a jus
tice could order destruction of the meat without previous noli.. 
having been given to the owner, it being stated that : “The pri 
mary object is the prevention of an evil which in the nature 
of things presses for an immediate remedy.”

As I have pointed out, the clauses of the Imperial Act which 
are calculated to secure a measure of fair treatment to the 
owner of the goods are not to be found in this by-law.

In the circumstances, I consider that, had the case of Whitt 
v. Rcdfern turned upon the provisions of an ordinance such as 
the one relied upon by the defendant, it would have beer, held 
either that the ordinance was unreasonable and oppressive or 
that its meaning and effect was that there could be no confisca 
tion without prior summons and opportunity to be heard.

In the United States, it is laid down as a conclusion result 
ing from numerous decisions that “municipal corporations can 
not lawfully declare that to be a nuisance which was not per 
se a nuisance at common law, and consequently their actions 
cannot lie considered conclusive as against a party ad vers-1\ 
interested. Mudli less can this power be exercised by the admini
strative or executive boards of these corporations.” Am. and 
Kng. Eney. of Law, 2nd ed., title, Boards of Health, p. 602.

The effect of statutory enactments purporting to empower 
public boards to declare what shall constitute a nuisance was
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considered in a judgment of the state Court of Appeals in the 
New York ease of People v. Board of Health, 140 N.Y. 1, 37 
Am. St. Rep. 522, and, in relation to the right to he heard in 
defence before confiscation, it is of interest to note the observa
tions following :—

The question may he asked, how can these provisions conferring 
powers upon Hoards of Health to interfere with and destroy property 
and to impose penalties and create crimes, stand with the constitution 
securing to every person due process of law before his property or 
personal rights or liberty can la* interfered with? The answer must 
he that they could not stand if we were obliged to bold that the acts 
referred to made the determination of the Hoard of Health as to the 
existence of nuisances final and conclusive upon the owners of the 
premises whereon they are alleged to exist.

Dcfoi c uch a final and conclusive determination could lie made, 
resulting n the destruction of property, the imposition of penalties, 
and criminal punishments, the party proceeded against must have a 
hearing, not as matter of favour, but as matter of right, and the right 
to a hearing must be found in the Acts. ... If the decisions of 
these boards were final and conclusive, even after a hearing, the 
citizen would in many eases hold his property subject to the judg 
merits of men holding ephemeral positions in municipal bodies and 
Hoards of Health, frequently uneducated and generally unfitted to 
discharge grave judicial functions.

It is true that in that case it was decided in the result that a 
Board of Health was not obliged to give any person a hearing 
before exercising its jurisdiction to declare a nuisance, but 
that, if it made such a declaration, it proceeded at its peril.

In the treatise already quoted from, it is said at page 604: 
“In the case of publie emergency, the board may proceed to 
abate a nuisance without notice, but when the order of the 
board goes to the extent of depriving a person of the use of his 
property in a lawful pursuit, its action is invalid if no notice 
or opportunity of being heard has been afforded the individual.”

All this with regard to boards and public Ixnlics is applicable 
a fortiori where it is but a single officer who acts, and where 
there is no recorded order or decision in writing.

I therefore conclude that the city health ordinance cannot be 
relied upon to support the proposed destruction of the eggs.

The other statutory authority relied upon by the defendant 
is article 3913 R.S.Q. (a part of the Public Health Law) which 
is as follows :—

.1913.—Every executive oflicer of the municipal «unitary authority 
or any other oflicer ap|iointed by it for that purpose, may ins|ievt nil 
animals, dead or alive, meat, fowl, game, flab, fruit, vegetables, grease, 
bread, flour, milk or other liquida and food intended for human con 
sumption nnd offered for sale, or deposited in a pluce or transported 
in a vehicle for the purpose of being afterwards sold or offered for 
sale, or delivered after being sold, nnd if, upon inspection, such animals,
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liquid or food a|i|M>nr to Im> mi whole tome, putrid, duuwigvd or infected 
wit It tlu> genii'* of diteate, or otherwise injurious to health, lie max 
seize the same, earn them a If. and dispose of them so that they shall 
not lie offered for sale or serve as food for man.

The burden of proof that the animals, liquids or food are not intended 
to lie sold or to Is* delivered after having lieen sold or to serve as fond 
for man. lies upon the owner or person who hud possession thereof.

The proprietor of the articles, or the |ierson in whose possession they 
were seized, is further liable to a Hue not exceeding fifty dollars.

This enactment, in m.v opinion, cannot be relied upon to 
justify the act of tin* health officer, firstly, for the reason that 
the officer was proceeding to destroy the eggs, whereas the Act 
does not authorise the destruction of anything; and, secondly, 
because the seizure is authorised only if the things “upon in
spection *’ appear to he unsound, etc., whereas the eggs which 
were aliout to lu* destroyed had not been inspected at all.

At to the first reason, it was argued for the defendant that 
the power given “to dispose of them so that they shall not be 
offered for sale or serve as food for man” really involves power 
to destroy. To this it can In* answered that the power to destroy 
the property of another person, if intended to he given, should 
be given in clear terms and not he conjectured or inferred. 
Moreover, it is matter of common knowledge that cargoes of 
grain or flour, damage I in transit so as to Ik* made unfit for 
human food, are repeatedly auctioned off in Montreal to cattle 
feeders or glue or paste manufacturers for large sums of money 
So that it is not without good reason that the Act stops short 
of giving power to destroy.

The practical difficulty in application of the Act appears to 
arise from its being an incomplete copy of the Imperial Act in 
that the clause of the latter, whereby the goods can he finally 
dealt with by a justice, has lieen omitted and under our Act a 
seizing officer find no procedure for getting the thing seized off 
his hands. This feature would afford a partial explanation of 
the somewhat tawdry suggestion made by the defendant to the 
plaintiffs’ solicitors in the correspondence, that the eggs (though 
stated to he dangerous to the health of consumers) should Is- 
exported.

It follows that, in announcing his decision and intention to 
destroy the eggs, and in proceeding to carry it out, the defen
dant’s food inspector was acting without warrant of law. He 
thereby constituted himself a trespasser from the beginning, so 
that even if there had been a prior legal seizure, it would have 
been vitiated by the illegal use to which it was being put. Tin- 
principle has long lieen recognised in law. It is stated in 
Broom’s Maxims, 7th ed., at page 100, as follows: “If a person 
abuse an authority given by the law, he becomes a trespasser ah 
initio, as if he had never had that authority (ib. p. 242).
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It is exemplified in our law, in tin* eases in which a pledgee 
is adjudged to restore the thing pledged if he abuse it, the idea 
being that the misuse of the pledge vitiates the agreement or 
consent by which he originally obtained possession of it. And, 
generally speaking, it is a mere application of the maxim 
spoliatus ante omnia rcstitucndus, which makes it the first duty 
of the Court to order that he who has been wrongfully dispos
sessed shall la* restored into possession before other rights will 
he enquired into.

In regard to the argument for the defendant, based upon 
the alleged importance or necessity of prompt action by the 
health officer, it may lie added that the facts do not shew the 
existence of any urgency. The city authorities themselves took 
a month before they announced any decision. A commodity 
inclosed in red cans could not have been a nuisance to the 
neighbours.

There was more reason for urgency from the plaintiff's 
point of view.

The owners of tin* eggs had to see themselves cut out of the 
holiday trade and subjected to a running charge of $500 a 
month for warehouse and refrigerator service, while the scien
tists were investigating the contents of the six sample cans which 
they had thawed out and were rotting on their hands, as
eggs have a way of doing when taken out of the shells. During 
the month of investigation the chief food inspector did not even 
have one of his twenty-four assistants, or anybody else, in 
charge of the eggs. The defendant at least did not consider 
that there was any urgency.

The other reason why article 3913 cannot lie relied upon is 
that there was no inspection of the goods which were about to 
he destroyed. Six only out of about 9.000 cans of the eggs 
were inspected. It appears to have been assumed that the con
dition and quality of all the cans were the same as those of the 
six. It is just as if, out of five car loads of cheese which would 
arrive in Montreal from as many country localities, the cheese 
in three or four lioxes of one car load being inspected and found 
to he had. this were to be treated as an inspection of the five 
car loads. No statutory or by-law authority whatever has been 
cited which could justify this mode of proceeding by sample. 
I can well understand that a food inspector who finds the up
per layers of a liox of fish to be in a state of decomposition, can 
truthfully say that he has inspected the box of fish and may pro
ceed to deal with it, but it is a very different thing either for 
him or any number of scientists to pretend to have inspected 
the contents of 9,000 soldered tin cans of which they have 
opened only six.

It may he said that the necessity of the cast1 was such that 
no detailed inspection could be expected to be made. What
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then, it may be asked, is the alternative? Is it to be concluded 
that because the trouble of inspecting the whole of five car 
loads of packages is great, they can be destroyed without insper 
tiou, or that the inspection of six vans shall answer as an insper 
tion of the whole? Does it mean that there shall be an insper 
tion if only one package is in question, but that, if there be 
several car loads there need not be an inspection?

1 consider that acts of a penal or confiscatory kind are not 
to be so favourably considered as that, and cannot la* supported 
upon mere inference or conjecture. The defendant might well 
have made the mutter of inspection one of by-law regulation.

The Legislature has given the city ample and even generous 
power to make regulations for the inspection of eggs and other 
food products, but I do not find that it has made any such iv 
gulations at all, and certainly none have been cited to us to in 
dicate how an officer shall proceed when he proposes to seiz- 
five car loads of merchandise.

In the case here in question, the officer saw only the front 
of a pile of the goods. Being asked if he counted the packages, 
he testified: “No, because I know it was impossible. They 
were all piled up to the ceiling, and 1 could not get over in tin* 
room. It was a large room, filled right up with those cans.”

The result of the examination of the contents of the six 
cans might have formed a useful preliminary to a seizure of tin- 
entire lot, but not a ground for summary destruction of the 
whole.

The defendant’s officers were proceeding to cart off and burn 
up the 9,000 cans of eggs without even having opened the pack
ages. Of the nature or condition of the contents of these pack 
ages, neither they nor any of the experts who inspected the 
contents of six other cans had any direct knowledge whatever. 
As already pointed out, the defendant even assumed to refuse 
leave to the plaintiffs themselves to take some of the cans for 
inspection.

in these circumstances, the proceeding to destroy the eggs, 
made as it was in execution of a pre determined and previously 
announced decision to destroy, was illegal and was an abuse of 
authority.

It was laid down in 1882 by Brett, L.J., in Reg. v. Local 
Govirnment Board, 10 Q.B.D., at p. 321, in an action wherein 
the validity of a municipal ordinance was in question, that:

Wherever the legislature entrusts to any body of person* other than 
to the Superior Court the power of imposing an obligation upon indi 
viduals, the Courts ought to exercise, a» widely as they can, the power 
of controlling those bodies of person* if those person* admittedly 
attempt to exercise powers lieyond the powers given to them by Act 
of Parliament.
i consider that that is still a correct view, anil one not in
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conflict with the attitude of favourable construction of munici
pal by-laws taken in Kruse v. Johnson, 11898 ] 2 Q.R. 99.

It cannot be overlooked that here, as well as elsewhere, a 
sense of irresponsibility seems too often to manifest itself in 
the members of municipal governing bodies, such as led a Lord 
Justice in England, in a recent case, to give expression to a 
severe criticism of the propensity in question : Ilartlcpool Elec
tric Tramways Co. v. West Hartlepool Corporation, 9 L.J.R.,
p. 1108.

These considerations apply with added force to a case such 
as the present one, wherein there is not even the assurance to 
he derived from the deliberation of a body of men acting under 
oath of office, but wherein, on the contrary, everything is made 
to depend upon the personal inclination or sense of duty of a 
single inspector, of whose proceedings no record is required 
to be made.

Acts, even of the principal officers of the Imperial Govern
ment, have quite recently been held to have been unwarranted, 
in more than one case wherein they did not go beyond the use 
of an unauthorised form of words in a requisition for a return 
under the Finance Act, with intimation of exposure to penalty 
in case of non-compliance : Dyson v. Attorney-General, 27 
T.L.R. 143 ; Burghcs v. Attorney-General, 27 T.L.R. 143.

Ir was argued in support of the appeal that, if the decision 
to destroy the eggs and the proceedings to carry out that deci
sion should be held to be unauthorised, the act of the seizing 
officer should still be upheld to the extent of authorising him. 
under article 3913 R.S.Q., to prevent the eggs from being used 
or disposed of for food. Apart from the difficulty in procedure 
of awarding an injunction to a defendant who has not asked 
for one, it is clear that a defendant who has sought in his plea 
to maintain or justify a void seizure cannot ask to have the ac
tion dismissed on the ground that the facts proved would now 
justify him in making a seizure which would be good. This 
contention partakes of the same error as that already referred 
to, to treating the plaintiff’s action as a defence to the act of 
the health officer. When it is seen that the defendant’s plea, 
whereby it asserts a valid seizure or right to hold the goods, 
is not made out, the entire defence falls to the ground.

l*'or these reasons 1 would dismiss the appeal. Though I 
prefer to base my conclusions upon reasons somewhat different 
from those of the learned Judge of the Superior Court, 1 would 
nut for that reason be understood as disagreeing with the con
clusions at which he has arrived in those parts of his judgment 
which treat of points upon which I have thought it necessary 
to express an opinion.

In the view which I have taken, the question of the quality 
or condition of the eggs does not properly arise, and it is to
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be regretted that so much of the time of the trial Court was 
taken up with the prosecution of a misplaced enquiry.

It appears to me that this is a ease in which a well-meaning 
city food etor, ill-i with by-law provisions and nut
effectively guided upon his requests for advice, has " * him
self to lie stampeded by newspaper clamour into taking up a 
legally indefensible position.

1 i iss the appeal and rescind the interlocutory
order, which, in part, suspended the injunction, pending the 
appeal; hut. as the injunction granted in respect of the order 
upon the mis-cn-cause for delivery of the merchandise, is 
slightly beyond the terms of the petitioner’s conclusions, and 
may, besides, unnecessarily impede the action of competent 
public authority, the wording of the injunction is somewhat 
modified in these respects. The conclusion at which the major 
ity of the Judges has arrived is that the appeal he dismissed, 
with costs, subject to the alterations in the wording of the in 
junction just referred to.

Appeal dismissal.
X.lt.—Leave wo* afterwards granted by the Court of King'* Iteneli (n|> 

|ieul *ide) to the appellant* the city of Montreal, to take a further npjical 
to the Judicial Committee of the Privy Council.

THE KING v SYLVESTER et al.
\<»r« Scotia Suyrinie Court, Sir Charles Tounshcnd, C.J.. Hiahain. h.J 

If usse11 and Dryxdale, .1.1. January 20, 1912.

1. Criminal Law (fill I)—.18)—Sckkiiy Trial—Suistitvtion ok t haw i
—Formal Coxhknt ok Jvihik.

It i* not neee**arv that the consent of the Judge required by 
lion 8J4 of the Criminal Code a* amended by chapter 9 of rt & 9 Kdu 
VII. (Can. 1909), should be formally expressed, either verbally ••! 
in writing before proceeding with the trial of the prisoner on a sub 
stituted charge; such consent may Ik* inferred from the fart that 
the Judge himself drew attention to the new charge, put the prisoner 
to his election, ami proceeded with the trial.

| The hiny v. Cohn. .'Mi X.S.R. 240. The King v. Cohou, H Can. < r. 
Cas. 380. distinguished.)

2. Criminal Law (#11 It—44)—Trial—Prisoner Juxoraxt or the Km.
LiRii Lanouaoi Limits « 111*1:0.111 ro havi Evidenci Fra

A prisoner who i* ignorant of the language in which the trial pm 
eeedings are conducted has no inherent right to Ik* furnished with .1 
literal translation of all that takes place at the trial: where the sub 
stance of the evidence in chief of a witness called on behalf of the 
prisoner is explained to him. the omission to explain to him in lilo- 
imuincr what the witness said on cross-examination is not a ground 
for quashing a conviction, the prisoner having been represented b\ 
counsel and having suffered no prejudice by the omission.

I The hintj v. Merrkleltc, 18 O.L.R. 408. 1.1 Cun. Cr. Cas. 17 
followed.)

Defendants were bound over to appear for trial before the 
County Court Judge for District No. 7, on a charge of assault
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with intent to roll. On the arraignment of the prisoners the 
charge was changed from assault with intent to roll to robbery, 
and the prisoners having elected to he tried before the Judge 
of the County Court were tried and convicted. A Crown ease 
was reserved to determine the validity of the conviction on 
the ground that the consent of the Judge to the preferring of 
the substituted charge was not first obtained and on the further 
ground that the prisoners were Italians, ignorant of the Eng
lish language and that a portion of the evidence given in Eng- 
lisli was not translated to them by the interpreter.

The facts and the ease reserved are set out at length in the 
judgments.

The judgment was affirmed.
IV. F. O’Connor, K.C.. for the prisoners:- In preferring 

a new charge the Judge must give a formal consent under sec. 
s:t4 of the Criminal Code as amended by chapter it. Acts of 1909. 
which was not given. This consent must lie given Ix-fore the 
charge is preferred. Tin l\inu v. i'ohn or Colton, ti Can. Cr. 
Cas, J8(>, Jti X.S.R, 240. It is not a substituted but a new or 
additional charge that can be preferred. The prisoners could 
not speak English and the evidence should have been interpreted 
so they could have understood what was going on. When a 
case stated is obscure the benefit of the doubt should lie given 
to the prisoners: Hti/. v. Smillt, 25 X.S.R; 128.

S. .It nks, K.C., for the Crown:—There is no need of a formal 
consent under the Code sec. 824 as amended. Our practice is 
different from the English in this regard. The Judge gave his 
consent when he went on and tried the charge. The prisoners 
had an interpreter stand by them who was told to interpret 
any part of the evidence they could not understand.

N.S.

s. c.
1912
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Sylvester

Sir Charles Townsiiend, C.J : The prisoners were com
mitted for trial on a charge of assaulting with intent to rob. 
and all eventually elected to lie tried before the Judge of the 
County Court. On lieing brought up for trial the accusation 
against them was changed charging them that they with vio
lence used against the person to prevmt resistance did unlaw
fully steal from the person of one Frank Spagnola. and against 
his will, money amounting to the sum of $204.

The Judge called the attention of the prosecuting officer to 
the fact that the charge he was preferring was a new one and 
told him that they would have to elect under it. The new ac
cusation was read to them, and they elected to he tried, pleaded 
not guilty, and were convicted.

The prisoners were Italians, natives of Calabria. The evid
ence for the prosecution was all given in Italian through an 
interpreter. Joseph Sylvester, one of the prisoners gave his 
evidence in English. Counsel for the prisoners asked that his
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evidence be translated to the other prisoners. The interpreter 
said that I......Mild not translate English into the Calabrian dia
lect. 1 told him to give them a purport of the evidence which 
I thought was sufficient. lie did this during the direct exam 
ination hut omitted to do this on the cross-examination.

These are the facts as found in the case and upon which two 
questions have been reserved for our consideration.

First. Whether it was necessary for the Crown prosecutor 
to have obtained from me a written or verbal expressed consent 
to substitute the charge of robbery on which the accused wen- 
tried for the charge of assault with intent to rob, the chart:- 
for which they were committed?

Section 8‘14. chapter 14(1. R.S.C. Criminal Code, as amende.I 
by chapter 9, sec. 8.44, Act of 1909, provides that :—

Tin- prosecuting ollicer may, with the consent of the Judge, prefn 
ugiiin»t the prisoner n charge of any ollem-e fur which he may lie 
tried under the provisions of this part other than the charge for which 
lie has In-.-ii committed to jail for trial or bound over, etc., etc. Pro
vided that the prisoner shall not lie tried under this part on any such 
additional charge unless with his consent obtained as herein pro 
vided.
As already stated the prisoners consented and elected to be 

tried on this substituted charge. The statute, which is very 
explicit, does not require the written consent of the Judge to 
try the prisoner under the substituted charge, and the fact 
that the Judge himself pointed out to the prosecuting counsel 
that there was a new charge and that before he could proceed 
with the trial the prisoners must make their election, and after 
they had so elected proceeding with the trial and convicting 
the prisoners would seem to be as strong and perfect evidence 
of the Judge’s consent to try them under it as could be desired 
No mere verbal expressions could make it any better. His act 
was enough and it would lie mere trilling with the words of the 
statute to say that to make the trial legal he must first either 
write out his consent or state verbally: “1 consent to try these 
prisoners on the new charge.” It would probably be better 
and more in order, if a new charge be substituted, for the Judge 
to make a note on his minutes of trial that he so consented, but 
in my opinion it would not be necessary to give jurisdiction 

We were referred to the case of The King v. Cohn, 36 N.S It 
240, It. v. Cohon, 6 Can. (>. Cas. 486, but the circumstances 
under which the Judge proceeded with the trial were not 
identical. There the circumstances under which the trial pro
ceeded were as stated:—

'Hip prisoner consented to be tried liefore me for perjury on the 
depoeitiona ns returned by R. M. Lmgille, stipendiary magistrate, 
etc. ( barge 3 was not contained in the information in the magis
tral v’h Court, but was contained in the charge preferred by the Crown
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prosecutor before me. Was I right in trying him on charge 3 under 
the general charge of perjury without the prisoner having specific
ally elected to be tried on the charge of perjury as set out in said 
charge 3?

In delivering judgment in that ease I said :—
It seems very plain that the Judge could not try the prisoner under 

charge 3, at least without his, the Judge's consent, expressed in some 
way. This consent must lie before this charge is preferred. The 
Judge reports that this was not done la-fore or at any time. 
Graham, E.J., says, in quashing the conviction:—

I put it simply on the ground that, the Judge had not granted 
leave to add the charge.

N.S.
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Here we have a different state of facts. The Judge himself 
brought to the attention of the counsel for the Crown that it 
was a new charge, that the prisoners must again elect. This all 
shews not only that the prisoners consented but the Judge as 
well, by the very fact of his proceeding with the trial and con
victing the accused.

Second. The second question is:—
Was it sullicicnt to give the prisoner the puroprt of the evid« ms- 

given for the defence by one of them or wa- it necessary to have all 
the evidence direct as well as cross-examination translated to them ?

It is to be observed that the prisoners were represented by 
counsel and his only request was to have the evidence of one 
of his fellow prisoners translated to him ; while the purport of 
all the evidence except the cross-examination of one man was 
conveyed to the prisoners by the interpreter. There is no com
plaint of any prejudice suffered by the prisoners on this ac
count.

In Tht King v. Mcceklcttc, 18 O.L.R. 408, 1.*> Can. Or. Cas. 
17, Riddell, J., seems to think that it was not necessary. He
says :—

There is much to be said in favour of the view that there is no 
inherent right in any foreigner that the proceedings taken in our 
Court* shall be made wholly intelligible to him ; even though he 
•hould be charged with a crime. It might be impo*»ible within a 
reasonable time to procure a person who could explain the proceedings 
to a foreign defendant. The case* in which a contrary doctrine is 
laid down are all upon mnne statutory or constitutional provision. 
He further says:—

In any case the capacity of the interpreter is a question for the 
magistrate. All matters connected with the interpretation of evidence 
are for him and his finding cannot be attacked in this way.
So far as I can find there is no settled rule of law on this 

point, and the authorities seem to indicate that it is a matter 
for the Judge, always being careful that the prisoner suffers no 
prejudice on that account. As remarked by Riddell, J., if it 
were a positive rule that in such cases all the evidence must lie
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strictly interpreted, then, obviously, in many eases, it would 
render the administration of the law impossible. We can easily 
conceive cases where no means exists of procuring an interpn 
ter, and it would be unreasonable that crime should go unpuii 
ished where clear evidence is brought forward of guilt. If tie 
Court were satisfied that the accused was really prejudiced in 
his defence thereby, then a ease would exist for its interfereim 
We have no allegation, nor suggestion of that nature here.

The stated ease as first presented to the Court left us in sum 
doubt as to the meaning and scope of the questions reserved, 
and we therefore directed the same to be returned to the Judy 
in order that he state more fully the facts and circumstances 
and explain the questions. In the amended statement we hav 
before us all the facts on which this decision is based.

In my opinion the questions reserved should be answered as 
indicated, and the case dismissed. The conviction should li. 
sustained.

Graham, K.J.: Coder the speedy trial procedure the pro 
vision in force enabling a Crown prosecutor to prefer a elmry 
against a prisoner other than the one for which the prison, r 
has been committed to gaol is as follows:—

The prosecuting olliwr may with the consent of the Judge prvfei 
against the prisoner n charge for any offence for which lie may In- 
tried under the provisions of this Part, other than the charge f..i 
which lie has lieen committed to jail for trial, or Iniiind over, nlthou^l. 
such charge does not appear or i* not mentioned in the depositions 
upon which the prisoner was eommitted or is for a wholly distinct 
and unconnected offence. Provided that the prisoner shall not lie tried 
under this Part or U|m»ii any such additional charge unless with hi» 
consent obtained as hereinlieforu provided.

This is tile ease reserved by the County Court Judges 
Criminal Court in respect to the defendants :—

Amended stated case, pursuant to order of Court, dated .Intm.ii \ 
13th, 1012.

•The alsivc named were committed for trial on a charge of assault 
with intent to rob.

They elected to he tried lieforc the County Court Judge for district 
No. 7 on the 7th day of Xovemlicr. 1011. and I set down the trial fur 
the 24th day of November, 1011.

The Crown prosecutor intimated to me some days liefmv the li i.il 
that he was going to prefer a charge of robbery against the accused 
instead of a charge of assault with intent to rob for which they 
were committed. On the day of the trial the fact that the prisoner* 
were to In» tried on this substituted charge escaped my memory The 
prisoners were arraigned and when the clerk was reading tlie charge 
to them I stop|N'd him and told the Crown prosecutor that the pri 
«oilers had not elected to In» tried oil this substituted charge and that 
1 would not go on with the trial unless they did no. I then read the 
charge to the prisoners and asked them the usual question* asked
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prisoners when up f«»r «‘lection. Thu prisoners elected t«i lx* tried 
mi the substituted charge before me uud 1 proceeded with their trial.

The prisoner* are Italian*. natives of (,'alahria. The evidence for 
the prosecution was all given in Italian through an interpreter, 
.loseph Sylvester, one of the prisoners, gave his evidence in Kuglish. 
Counsel for the prisoner* asked that his evidence lie translated to the 
other prisoners. The interpreter said that lie could not translate 
Knglish into the Calahrian dialect. I told him to give them a purport 
of the evidence, which I thought was suflicient. He did this during 
the direct examination hut omitted to do this on tlie cross-examination.

Counsel for the accused asked for a stated ease on the following

Finit, whetlier it was necessary for the Crown prosecutor to have 
obtained from me a written or verbally expressed consent to substi
tute the charge of rohliery on which the accused were tried for the 
charge of assault with intent to rob. the charge for which they were 
committed.

ttiTomllfi, was It sullieient to give the prisoners the pur|M>rt of the 
evidence given for the defence by one of them, or was it necessary to 
have all the evidence, direct a* well as cross-examination, translated 
to them!
The first inquiry is whether under the provision the obtain

ing of the consent of the Judge is necessary to prefer a new 
charge. There must, from the terms of the provision, be a con
sent of the Judge and a consent of the accused. The offence 
substituted is a more serious one.

The Court has decided that question in lt<x v. Cohn, 36 
N.S.R. 240. (It. v. Colton, li ('an. O. Cas. 386) under an earlier 
hut similar provision when the statute did not expressly require 
the consent of the party. The present Chief Justice, then 
Townshend. J., said in that case;—

It seem* very plain that the Judge could not try the prisoner under 
charge J. at least without his. the Judge's consent expressed in some 
way. Sec. 77.1 of the ('«Hie says: "The county attorney, etc., may, with 
the consent of the Jmlge prefer against the prisoner a charge or 
charges, etc.'* (citing the wor«l* «if the provision I : “This consent 
must lie" (obtainedl “before the charge is preferred. The Judge* re
ports that this wa* not done Indon* or at any tins*. It) sec. 7117 after 
the prisoner elects t«i la» trie«l it «lirects that the officer shall prefer 
the charge against him for which he has bean committed for trial 
ami draw up a record. The conviction, therefore, on this «-barge is 
IhiiI and must !*• set asi«|e.
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Meagher, J., p. 2Ô2, says:—
Lastly, I am unable to conclude that in «•«iul«l have lieen legallx 

tried u|hin charge No. :t. without the expo»** consent of the Jmlge 
which was not given. In «mlcr to make the proceedings regular there 
slmuhl. 1 think, have Is-en an «mler or something equivalent to it 
giving the leave so that it would up|H»ar a* matter of record.
The other Judges also joined in setting aside that conviction 

on this ground. In my own opinion, this is said:—

0
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In m.v opinion the conviction on this charge must be quashed. I 
put it simply on the ground that the Judge had not granted leave 
to add the charge. Itcx v. Fuidge, 9 Cox. Cr. ('as. 430.
The next enquiry is whether the provision as to obtaining 

tlie Judge’s eonsent has been complied with. The learned 
Judge in the reserved case first sent up stated, “My consent t*> 
prefer said charge was not asked for by the prosecuting officer 
nor was it granted.” That must be taken now to mean that it 
was not expressly granted. Of course “eonsent” in a statute 
of this character is an unfortunate expression to indicate what 
a Judge does, lie usually decides and he grants or refuses 
orders. And because, according to its context it may have dif
ferent meanings it lends itself to what I think is a fallacy in 
the argument for the Crown.

It is quite clear from the decisions that the application and 
the Judge’s action thereon are like an application and an onl.v 
to amend. That may, of course, be spoken of as the Judge’s 
consent to an amendment. Both parties would be entitled to 
be heard. 1 do not see how it could be granted ex parte. There 
are very few orders, if any, that can be granted ex parte in a 
criminal ease. And if discretion is not exercised it would be set 
aside. In some cases the Judge has refused to give his consent ; 
in others the Court of Appeal has held that the Judge should 
not have granted his consent : The King v. Carrière, 6 Can. Cr. 
Cas. 6; The King v. Douglas, 12 Can. Cr. Cas. 120; The Kin<i 
v. LacflU, 10 Can. Cr. Cas. 229; Goodman v. Regina, 2 O.R. 18.

Then the Judge must exercise his discretion. We cannot 
now exercise that discretion. The consent is a judicial art. I 
think, like the consent giving leave to prefer an indictment 
under the criminal statute to prevent vexatious indictments 
when no one has been bound over to prosecute only that it in, d 
not be as in the ease of that statute a “written consent.” In 
Abrahams v. The Queen, 6 Can. S.C.R. 16, Ritchie, C.J., says

In acting under thi* statute the attorney or solicitor-general »i 
Judge, as the vase may be, exercises what is in the nature of a judi 
eial function ; lie is judicially to decide whether the indictment is 
proper to be presented to or found by the grand jury, etc.

In sec. 824 before the amendment the first sub-section pro
vided for the preferring of the new charge with the consent of 
the Judge and that only. Then sub-section 2 provided that

Any such charge may thereupon be dealt with, prosecuted and 
disposed of ... as if such charge had been the one upon which 
the prisoner was committed for trial.
The word “thereupon” surely meant after obtaining the 

consent of the Judge. And that word is still there, only that 
the first sub-section involves the obtaining of the Judge's con 
sent as well as that of the prisoner. The eonsent of the pri
soner is obtained by arraigning him again. The provision re
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* I ni res t hat the Judge must stati* to the prisoner “that lie is NS- 
i hnrged with tin* ofTenee ilvs-rihing it.** That he has the option 
in he tried forthwith before a Judge or later before the Judge 11112 
with a jury and so on. Now I think that when this proposed ^ —7
( barge "ns ri'ml h.v tin- Judge I» tin- prisoners under llml pro- 1 ll,:*ls"
vision it whs H piece of paper not h charge which had been sub- Svlvkstkb 
stituted for and took tile place of tile former charge by the CTst
onier or consent of the .lodge. I cannot make out whether the or.üïm~e.j. 
argument for the Crown is that the Judge really granted his 
consent to substitute the new charge or that it is to hr pro. 
sumed nr inferred that lie did grant it.

I shall have to deal w ith luitli contentions.
I have tried to shew that granting it is the exercise of a

judicial act and it is not like a consent of a parent or of a
ministerial officer, or even as the prisoners' consent is given.
If it is a judicial act it must find judicial expression. II must he 
pronounced. A Court speaks in such a way that its utterances 
will he found in its records. In making an order or consent 
affecting the rights of a prisoner that prisoner is entitled to 
hear it. There is estoppel too involved in a Judge's decision 
which prevents the matter Iwing litigated again.

Any record of this conviction brought into a Court of Krmr 
would disclose that no consent of the Judge to the addition of 
tile new charge had hern obtained. There is no consent en
tered in the records of the Judge's Court to add that charge.

I think that the officer of the Court could not in this ease 
from what look place make an entry that consent of the Judge 
laid been obtained. The Judge was doing something else, 
namely, obtaining the election of the prisoner. Neither could 
the learned Judge amend his records from what lisik place and 
state that he gave consent. If hr did, why does he not say so 
now1.’ Did the Judge exercise his discretion? Did he go 
through the mental process of delilierating and deciding ac
tively! Or has he to leave that to ns to imply that lie did so 
because he went on with the trial! There is nothing to amend
h. v.

In a Court of Record an order made by a Court, or I sup
pose a consent, could he drawn up nr entered suhseipiently.
Hut the order or consent must have I ecu granted orally at least.
It must have reached expression. These things are not to be
i. instructively made and supplied ex post facto on the record.
The Judge would use no language in taking the prisoners' con
sent hut was wholly referable to that matter. If there had 
1,1' ll mi application to amend then something might lie said 
from the silence of the Judge, hut there is generally delibera
tion and a decision, a nod would do. I can understand a pri
soner or his counsel contending that lie ought not in some in
stances to lie charged with and tried for a more serious crime.
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Canes have decided that lie ought not to be. But it' lie has 
to be tried lie consents to l»e tried speedily and not wait for tin 
regular sittings with a jury whatever the charge may be. But 
in these eases the prisoner waives nothing by silence when a 
Judge is proceeding irregularly. So that, on the whole, 1 think 
that when the Judge says that lie did not expressly grant his 
consent then there has not I wen a compliance with the statut* 

Take the other contention that it must he presumed or in 
ferred that the Judge granted his consent.

There is this principle that where some preceding act or 
pre-existing fact is necessary to tin* validity of an official act, 
the presumption in favour of the validity of the official act is 
presumptive proof of such preceding act or pre-existing fact 

In practice Courts give effect to that principle every da\ 
It is stated that an order has been made and it is presumed 

of course that it was granted on proper materials, that tlms- 
existed in fact.

.The Judge went on and took the eminent of the prisoners 
to the charge as if lie had granted consent to its substitution 
Here the presumption would he very cogent if there was nothing 
more. But it is only a presumption and the established fact 
is the other way. It is completely answered by the admitted 
fact to the contrary in the ease that no consent was given. You 
eaniiot presume or infer after that. There is no room for it 
Besides, it is an equivocal thing on which to found a presump 
lion or inference.

The Judge’s going on with the ease might he due to the f;ut 
that lie did not know of the provision requiring his consent tn 
he granted, or thought that it admitted of a construction that 
the requirement of such a consent was hut directory, as was con 
tended before us, or that lie had. when the matter was casualty 
mentioned to him outside hv the prosecuting officer, at that 
time granted his consent and proceeded in mistake. It is 
equivocal. I have likened the granting of such an application 
to the granting of an amendment. Take an illustration in that 
connection. In a civil case a Judge receives testimony which is 
really inadmissible because the facts were not pleaded. Hut 
in the Court above counsel contends that the Judge must liavi 
amended Iwcause he received the evidence. Or, if the Judge re 
served the point he would ask : “Did 1 grant the amendment 
because I received the evidence?” and adds, “1 did not ex 
prcssly order an amendment.*'

But all of this happened in Rts v. ('uhv. There the Jmlg- 
proceeded and tried the prisoner on the substituted charge. Hut 
inasmuch as he had not expressly given his consent to the new 
charge being preferred the conviction was (plashed.

I have failed to appreciate any distinction between this can 
and the case as dealt with in the < xtracts from the opinions I
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have quoted. It is true that in that case the statute at that 
time did not require the consent of the prisoner to the sub
stitution of a new charge. Mut 1 have dealt with the point that 
taking that consent in this ease did not constitute an expression 
of the Judge that lie was granting his consent.

(hi this point. 1 think, that there should have been an ex
pressed consent of the Judge to substitute a new charge and that 
the conviction must be quashed and a new trial ordered.

On the second question as to whether it is necessary to make 
the evidence known to a foreign prisoner, 1 would not express 
an opinion, but for the reason that a decision of Riddell, J., in 
lh r v. MccckletU, 15 Can. Cr. Cas. 17, IS O.L.R. 408, has been 
made use of here and it goes further than was required in the 
ease he had before him, and it is now pushed further that that 
learned Judge went.

1 think there are two common law principles well established 
in the administration of the criminal law in England on the 
subject.

One is that if a person was charged with a crime in Eng
land for which lie was liable to be imprisoned, he was entitled, 
whether he had counsel or not. to be present in the Court and 
hear the proceedings, lie had to be there. I think that with
out a statute neither lie nor his counsel could waive that right.

The other is that a person charged with crime must have the 
opportunity of hearing and cross-examining the witnesses.

How is a person charged with crime who does not know the 
language of the proceedings, or a deaf man, to be treated?

In the case of Reg. \. Y si undo, (i Cox. Cr. Cas. 387, the 
mode of interpreting the English testimony for the benefit of 
the foreign prisoner was pointed out by Erie, J.

“A discussion subsequently arose as to whether every ques 
lion and answer should be interpreted to the prisoner, or 
whether, when the evidence of each prisoner was concluded the 
whole should be read over to him to afford an opportunity for 
cross-examination. The learned Judge thought the latter course 
the more convenient one. lie had known it adopted in several 
eases and accordingly that course was pursued."

In that case the defendant had no counsel.
In The Qunn v. Berry, 1 (j.lt.l). 451. Kelly, C.U., said :

I remenilici' once trying a foreigner who knew no word of English, 
and there lieing a doubt ns to the «-llicicncy of the interpreter and 
whether the prisoner could understand every word of the proceedings 
I ordered the jury to be discharged.

He did not state whether or not the prisoner had counsel. 
The prisoner had counsel assigned to him in Queen v. Berry.

Irving, J., in The King v. Walker, 1(i Can. Cr. Cas. 77, 97, 
b» M.C.K. 100, 13 W.L.R. 47, referred to that passage and he 
said: —

N.S.

8. C. 
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If iimnil.- Imil ;i'kvil me the i|ueetion, i, it nut mi inlieieiit riglil 
in every person that the proceedings taken in our Courts against » 
prisoner should he made wholly intelligible to him I should haw 
thought there was only one answer to that question. But it seem 
there are some who would hold a ditrereut view. See Her v. Merci, 
tetie. 1.» Can. t'r. ("as. 17. 1H O.L.It. 408. The manner in which wit 
nesses ought to lie examined lies oh icily in the discretion of the .Judge 
In-fore whom the action is tried and in this province I think the stan 
dard which the Judges in exercising that discretion have recognised 
as the correct standard is that laid down by Kelly, C.B., in Reg. \ 
limy, 1 Q.B.D., at p. 451, namely, that the prisoner should under 
stand every word of the proceedings, and of course that the Judge aii-l 
jurors should also understand what is being said, although this i* 
not always easy to imagine satisfactorily as Drake. .1., pointed out 
in Hex v. /.«Mir. 7 Can. Cr. Cas. 347.

Perhaps I might to mention that while this learned Judg« 
Mr. .lustice Irving, dissented in that ease all the other Judges 
were in favour of quashing the conviction, one reason being 
that the interpreter had unsatisfactorily interpreted the testi 
mony to the Court ami jury.

Then I rely on the eases in Hawaii, cited in the judgment of 
Riddell, J.. and that brings me to that ease.

It was an application at Chambers for a habeas corpus, th- 
prisoner having been convicted upon a summary trial befor 
a magistrate. This will explain what the learned Judge meant 
when he said:—

All questions as to admissibility of evidence, method of conducting 
examinations, etc., are considered as in the power of the trial tribunal 
ami such questions cannot be raised upon application* of this char

Surely that is not to he applied to appeals or eases reserved 
upon the very point after a trial. In that case a policeman 
swore that he. upon arresting the defendant (an Italian) had a 
conversation with him for about ten minutes, that the defendant 
spoke fairly good English and that lie, the policeman, under 
stood practically all the defendant said and that the defendant 
answered intelligently questions put to him in English. The 
interpreter swore “that lie has no doubt that the defendant 
thoroughly understood all about the trial and the evidem- 
given."

The learned Judge, says:
Were it upon to me to consider all the allegations in the affidavits 

I should unhesitatingly Ix-lieve the interpreter's statements. I am 
convinced that the defendant had a fair trial.

That justilied the learned Judge's eonelusion but he pro 
eeedetl :—

I think he did not decide what it is contended lie did or even wli.n 
lie himself contended.

There is, moreover, much to be said in favour of the view that

N.S.
s. r. 
1012
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i i ration, K.J.
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there is no inherent right in any foreigner that the proceeding* taken 
in our Courts shall he made wholly intelligible to him even though 
he should Is- charged with crime. It might be impossible within a 
reasonable time and at a reasonable expense to procure a person who 
could explain the proceedings to a foreign defendant. The east's in 
which a contrary doctrine is laid down are all upon some statutory 
or constitutional provision. For instance in /*<./• \. .1 h liar i IShS), 7 
llaw. 310, a case in Hawaii, it \\n* held that the accused must in some 
way be made acquainted with the evidence of the witnesses and that 
if he have no counsel the testimony, if in a language foreign to him. 
must be interpreted to him. Hut the constitution of Hawaii provided, 
sec. 7, that an accused person should Have the right to meet the wit
nesses produced against him, and that he might by himself or his 
counsel at his election examine the witnesses. The Court held that 
see. 7 is not complied with unless the accused is in some way made to 
understand the evidence in order to enable him to avail himself of his 
further expressed constitutional right of cross-examining the witnesses 
and of meeting their evidence by his own proofs.

lie also refers to The Repablit of llairaii v. Vantant. 12 
llaw. 189, to the same effect.

The provision in the constitution of Hawaii is a very common 
one in the constitutions of tiie different States of the Vtiion. 
It is perhaps in all. But I have no doubt that this principle 
although there expressed is quite as binding as if it was ex
pressed in the criminal law of England and of Canada.

I have cited two English eases to shew what the English 
Judges do. The American decisions shew that the principle 
existed at common law.

In Jackson v. State, 81 XVis. 131, (-assaday, J., says :
The right of the accused to meet the witnesses face to face was 

nut grunted but secured by the constitutional clauses mentioned. It 
is the right, therefore, as it existed at common law. that was thus 
secured.

The cases are cited in XVigmorc on Evidence, see. 1397.
In Campbell v. The Slate, 11 Georgia 374a, tin* learned Judge

said:—
The admission of dying declarations in evidence was never sup 

posed in England to violate the well-established principle of the 
common law that the witnesses against the accused should lie exam
ined in hia presence.

The right of a party accused of crime to meet the witnesses against 
him face to face is no new principle. It is coeval with the common

In Lambeth v. Slate, 23 Miss. 357, the Judge says:—
The object thus had in view in adopting the clause referred to was 

not to introduce a new or abolish an old rule of evidence. Their 
aim was t to reassert a cherished principle of the common law
which hud sometimes Itecu violated iu the mother country in politi
cal prosecutions.

N. S.
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lu another ease, Tin Stnh v. O’Minis, 24 Mo. 4.45, the Judg. 
says :—

ll was never Hupposeil in Knglnml nt any time Unit this jirivilvg.- 
was violati'd by the mlmission of a «lying declaration, etc. He inn 
Ih- in Court, so must tin- acciitcd. Ilv shall not «I«*tail his knowleilgv 
of the facts in a dark or secret elmmlier in the ahsenoe of the a< 
«•used, to lie afterwards read against the accused ls'fore tin* jun

Now if all these Judges are vorrvet and the provision in tin- 
constitution of Hawaii and the* common law are in effect the 
same the ease of Itrx v. All liar i 1888), 7 Haw. .419, and //. 
public of Hawaii v. Yamanc. 12 Haw. 189, have not been sin- 
cessfully distinguished by the learned Judge, Riddell. J.

I do not say that the proceedings are to lie made wholly 
intelligible to a foreign prisoner if anything turns on that. 
They are not wholly intelligible to most English-speaking pn 
«oners. That is simply because you cannot have perfection.

Now as to the fact of the prisoner having counsel. Tin 
prisoner here did haw counsel and Hie counsel asked that the 
testimony given in English by one of the prisoners should he 
interpreted to them all. I suppose the other prisoners feared 
that he might try to exculpate himself at their expense. Tin 
interpreter gave them the purport of the evidence in chief but 
not the cross-examination. I mention this because it might be 
contended that counsel waived the prisoners’ right. I think 
while the fact that, that there was counsel to represent the pri 
soners helps the case it cannot he said universally that wherever 
the prisoner has counsel he is not entitled to have the evidence 
rendered intelligible to the accused. Here it is not claimed 
that the counsel knew Italian or even the Calabrian dialect 
The advantage to the prisoner is that if he knows what is testi 
lied to lie may supply facts of the incident or suppressed facts 
to tin* counsel to cross-examine upon.

To say that the deaf man or the foreigner who does not 
understand the language of tin1 proceedings has not the in 
lièrent right to have them made intelligible to him is to say 
that the privilege of being present during his trial and the 
privilege of hearing and cross-examining tin* witnesses against 
him was a mere form and that the common law was satisfinl to 
have thv letter of its requirement complied with while its spirit 
and substance went unfulfilled.

In Commonwealth v. Lnwusky, 20U Pa. St. 277, referred to 
by Riddell, J., in a ease in the Supreme Court of Pennsylvania, 
the deposition of an absent witness taken on the preliminary 
hearing before the magistrate was given in evidence against the 
accused on the trial and the objection urged to its admissibility 
was that there had not been full opportunity for cross-exam 
ination below. The accused was a foreigner. In that case it 
happened that In* «lid understand the language of the witness,
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also a foreigner, hut lit* did not understand the proceedings in 
Knglish.

The Judge said :—
Thl* milt \ at mount <**l to nothing. Tin* |»ri*on«*r wnx a for

vigner att|iiniiitvi| with tin* language of the wit ne**, lait not with 
that in which the proceeding* were eondiictet] and ignorant of their 
nature and of hi* right* under them. There could lie no waiver with
out knowledge and the cireuni-dance* all indicate that the prisoner 
diil mit know of hi* right. In admitting the teatimonx the Court 
went a *top in advance of the rule e*tahli*hed liy our ca*e*.

I have read the proceedings of the trial of two Knglish 
officers in Germany the other day who were charged with ob
taining secret information alnnil a German fort. They were 
represented by German counsel, lint the proceedings were 
translated into Knglish until the officers lagged they would 
not take the trouble as one of them understood the German 
language perfectly ami the other had a sufficient knowledge of 
it. I hope that the Courts of this country will do as they would 
wish the German and Italian Courts to do in the ease of Rritish 
subjects tried there.

I do not understand the gloss that is being put upon the 
decision of Riddell. J., namely, that it is for the Judge to say 
whether there is to he for the benefit of the prisoner an in
terpretation of the proceedings or not. and that there need not 
lie provided the prisoner has not been prejudiced. Who van 
tell whether the prisoner has been prejudiced or not. I say, in 
the administration of criminal law that the Crown relying on 
the argument that a prisoner has not been prejudiced hv an 
irregularity must shew a statute or must shew affirmatively 
that the prisoner has not been prejudiced by the course that 
whs taken. The learned Judge here does not say that the Crown 
satisfied that burden or that the non interpretation was im
material. It is quite possible that it was. Itiit without finit 
statement I will not infer that it was immaterial. It has lieen 
decided in this Court that we are not to tind facts when a ease 
has lieen reserved.

I think the conviction should he quashed on this ground as
well.

N.S.

s. c. 
1012
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Oiiiliam. K.J.

Drysiiai.k, J. : The learned Count \ Court Judge for Dis
trict No. 7 sitting under the provisions of the Criminal Code 
tor the speedy trial of indictable offences, after convicting the 
defendants of robbery and sentencing each of them to five years 
in Dorchester penitentiary reserved a ease for the consideration 
of this Court in the words following:

“One of the prisoners. Joseph Sylvester, was committed for 
trial on the charge of unlawfully assaulting one Frank Spag- 
noht with the intent to rob the said Frank Spagnoln. The other 
three were hound over for trial at the first sittings of the Crim-
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iii'il Court at Sydney on tin* same charge. Joseph Svlvvsti 
was brought before me, and the other time gave notice to 1I1 
sheriff that they desired to elect for trial before me and all four 
appeared, and said charge was stated to them and they elected 
to he tried before me. November the 24th was named as the dal 
of their trial.

When arraigned the prosecuting officer put in my hands an 
accusation charging them that they did on Frank Spagnola with 
and by means of violence then and there used by them to ..,,d 
against the person of the said Frank Spagnola to prevent in
sistance did unlawfully steal from the person of the said Frank 
Spagnola and against the said Frank Spagnola’s will mom-,\ 
of him the said Frank Spagnola amounting to the sum of $2<>l 

My consent to prefer said charge was not asked for by tie- 
prosecuting officer, neither was it given. I called the attention 
of the prosecuting officer to the fact that the charge lie was 
preferring against the prisoners was a new one and I said th 
would have to elect under it. The new accusation was tlu-n 
read to them and they elected to be tried and pleaded “not 
guilty” and were tried jointly.

And after hearing the evidence I convicted them and sen 
tenced them to five years each in Dorchester penitentiary.

Each one of the accused gave evidence on his own liehall 
Two of the prisoners could not understand Knglish and 1I1 
evidence given by their fellow prisoners was only partly in 
terpreted to them.

After trial. Mr. (lunn. counsel for accused, asked for a 
ease to be stated for the consideration of the Supreme (\111rl 
in banco on the following grounds:—

(1) Thai it was necessary for the prosecuting officer to obtain in\ 
consent under section R34 of chapter 0 of the statutes of fan oh 
1000, and the other provisions of the Criminal ('ode ls*fore the mu 
accusation could lie preferred.

(2) That the evidence of each one of the accused must Is- ini. i 
preted to the other accused who did not understand Knglish.

(3) That an accusation that subjected the accused to a greater 
penalty could not !h* preferred against them before me without fuir 
express consent.

I granted the reserved case and reserve for the consideration 
of the Supreme Court in banco sitting as a Court for Crown 
cases reserved, the following points :

ll) Was it necessary for the prosecuting officer to obtain in\
«eut before preferring the new accusation in order to render 
conviction valid?

(2) Was my pointing out of to the prosecuting officer the fad that 
lie was preferring an accusation different from what the pri r 
Joseph Sylvester was committed for. and the other three sent up for 
trial, a consent under said section 834?
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(3) Slum Id the evidence have been interpreted to the prisoner who N. S.
did not underetand the hinguage in which it wan given in order to -------
make the conviction valid?

(4) Was it neccMsary that the prisoner should exprvnely eminent
to the new accusation wliich was for a greater crime than that for 'piiK Kino 
which they first elected to In* tried in order to make the conviction t\
valid? Sti.vkmtke

(6) Was their consent given when they elected to la- tried la-fore KT Al 
me when the new accusation was rend to them? iiry«<ui«\ J.

The main question argued before us arises over the course
pursued by the said learned Judge in trying the prisoners for an 
offence other than the one for which they had been committed 
to jail or hound over, it being urged on behalf of the prisoners 
that the consent of the Judge necessary under section HJ4 of 
the Code was not given as it appeared from the case as stated 
that the Judge required the new charge to he read to the prison
ers and their election to he had thereon and that thereafter they 
were formally arraigned and tried before him on such new or 
substituted charge. We were inclined to assume that what the 
learned Judge meant to ask in the stated case was whether his 
consent should In* given in writing or evidenced in some formal 
manner in order to render valid proceedings on a new or sub
stituted charge. In order that there should he no misunder
standing as to what took place before the said Judge this Court 
required from the learned County Court Judge a further state
ment touching the matters before him when the new or substi
tuted charge was dealt with. Thereupon the said Judge fur
nished a further statement by way of an amended stated case. 
(The amended case is set out in full in the opinion of Graham, 
K.J.).

It is now made abundantly clear that the prosecuting officer 
with the Judge's knowledge decided to proceed against the pri
soners on a new or substituted charge other than the one for 
which the prisoners were committed, that the Judge required 
that the prisoners elect as to such new charge, and upon their 
election decided to proceed with and hear such charge. That 
they were formally arraigned and pleaded to such charge and 
a trial duly had thereon.

In view of all this it is to my mind hard to understand an 
argument addressed to us to the effect that the Judge had not 
consented to the prosecuting officer preferring such new or 
substituted charge. But the point as now submitted is when a 
prosecuting officer desires to proceed on a new charge is he 
required in order to the conferring of jurisdiction formally to 
obtain the consent of the Judge to the preferring of such charge 
before proceeding therewith, or is it sufficient within the mean
ing of said section 8J4 for the Judge in order to evidence his 
consent to require an election on such new charge, have a regu
lar and formal arraignment thereon, a day fixed for the trial

14—1. D.L.R.
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that the Judge wax giving his eonscnt to the preferring of the 

1912 new eliarge before him when he required an election thereon 
- - and thereafter regularly proceeded therein with the trial. * If 

l hr^Kiiw he were not consenting to the prosecuting officer preferring such 
Syi.vkntkk new charge one would naturally ask what lie was doing in r< 

KTAI quiring an election, having an arraignment and proceeding
Dryadai*.j. with the trial. Surely his consent was involved in all this. I 

find nothing in the statute that requires the Judge's consent 
to be evidenced in any formal manner and if in fact his eon 
sent is had I am of opinion that the statute is complied with. 
Consent of the Judge to the prosecuting officer preferring 
a new or additional charge is under the statute necessary Imt 
it » formality is required or necessary in obtaining such consent. 
And I am of opinion if such consent is obtained or necessarily 
involved in the regular proceedings before such Judge the re 
gulurity or validity of the trial cannot be impeached by reason 
of the absence of a formal or written consent to the preferring 
of the charge We had cited on the argument the ease of Tin 
King v. Cohn, decided in this Court and reported in J6 X.S.K 
240 ( It. v. Colton, ti Can. Cr. Cas. J8ti), a ease in which there was 
no consent obtained to the preferring of a new or different 
charge, and as I understand the ease where there was no election 
and in fact no consent.

This Court in that case said the Judge’s consent must In* 
expressed in some way and does not I think say more than 
that.

I am of opinion that if the Judge’s consent is in fact given 
in the due course of proceedings before him such a consent is 
all that the statute contemplates, and if such consent is oral or 
necessarily involved in his procedure anil directions the re
cord of the trial and proceedings duly made up and entered 
at the conclusion of the trial and sentence shewing amongst 
other things such consent is all the formality necessary m the 
way of a formal entry.

Another question was raised as to the regularity of the pro- 
eeedings on the trial involved in or arising out of the fact that 
the prisoners were Italians and over allegations that a suHieii iit 
interpretation of the proceedings at the trial had not taken 
place.

It would seem from the case that the prisoners were Italians 
that the evidence for the prosecution was all given in Italian 
through an interpreter, that one of the prisoners gave - \ id 
ence in English on behalf of the defence and that the trial 
Judge instructed the interpreter to interpret and give the pur
port of such evidence to the other prisoners, that this was done 
during the direct examination of such prisoner but omitted in 
regard to the cross-examination. I think that the trial Judge
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must be held to he the Judge of the capacity of the interpreter 
and if he saw that the purport or substance of the evidence 
given by one of the prisoners for the defence was translated 
to the other prisoners it could not reasonably be said that 
anything occurred to their prejudice in the trial. It will be 
noted that the evidence for the prosecution was all in the pri
soner’s own tongue, that the evidence given by the prisoner 
for the defence was given in Knglish. that the prisoners were 
represented at the trial by Knglish-speaking counsel and the 
purport or substance of the direct examination of the prisoner 
examined translated by an interpreter to the other prisoners.

In the light of all this I do not think it can be reasonably 
said that anything occurred calculated to prejudice the pri
soners or interfere with a fair trial on the charge preferred. I 
do not think there is any rule that requires a literal translation 
of everything that has taken place at a trial to be given to or 
furnished the prisoners, speaking a foreign language only and I 
am satisfied from the statement of the learned trial Judge here 
that all proper precautions were taken before him on the trial 
necessitated by reason of the prisoners or some of them speaking 
a foreign language only.

The prisoners understood the Crowns case inasmuch as it 
is made wholly by witnesses giving evidence in their own M _ i 
age. They with their counsel decide to put one of the prison
ers on the witness stand for the defence. He speaks Knglish 
and is examined in chief by their own counsel in Knglish. The 
other prisoners we will assume do not understand Knglish but 
their counsel does, and in addition to this the substance or 
purport of what their fellow prisoner says in the witness stand 
<m his examination in chief, is translated to them. The Crown 
officer cross-examines the prisoner so giving evidence in Knglish 
and counsel for the prisoners is alive to every point id* such 
cross-examination.

Can it be said Huit because such cross-examination is not 
translated to the prisoners there was anything done ( 
to prejudice their trial? They put him in the witness box on 
their behalf to lie examined in Knglish by their own counsel 
and it is to In* assumed with full knowledge of what lie would 
state. They hear from the interpreter the substance of his state
ment as made and their counsel hears the statement Isdli direct 
and cross in detail, and in tin* light of this proceeding can it 
be said that because there was not a literal translation of direct 
examination and cross-examination in all its details the prison
ers were or were likely to be prejudiced? I think not.

It seems to me that if a trial Judge takes care in such a 
ease that prisoners have counsel that understand the language 
"I a witness and that in addition to this course the substance
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or purport of the evidence of the witness to be furnished tin- 
prisoners he has done enough to safeguard the prisoners and to 
satisfy all reasonable requirements arising out of such a situ 
ation.

1 would affirm the conviction herein.
Hyi.vkhtkh Conviction affirmed.
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(3) Should the evidence have been interpreted to the prisoner who 
did not understand the langua(p- in which it was given in order to 
make the conviction valid?

(4) Was it necessary that the prisoner should expressly consent 
to the new accusation which was for a greater crime than that for 
which they first elected to be tried in order to make the conviction 
valid?

(5) Was their consent given when they elected to lie tried before 
me when the new accusation was read to them?
The main question argued before us arises over the course 

pursued by the said learned Judge in trying the prisoners for an 
offence other than the one for which they had been committed 
to jail or bound over, it being urged on behalf of the prisoners 
that the consent of the Judge necessary under section 834 of 
the Code was not given as it appeared from the case as stated 
that the Judge required the new charge to Ik» read to the prison
ers and their election to be had thereon and that thereafter they 
were formally arraigned and tried before him on such new or 
substituted charge. We were inclined to assume that what the 
learned Judge meant to ask in the stated case was whether his 
consent should Ik* given in writing or evidenced in some formal 
manner in order to render valid proceedings on a new or sub
stituted charge. In order that there should be no misunder
standing as to what took place before the said Judge this Court 
required from the learned County Court Judge a further state
ment touching the matters before him when the new or substi
tuted charge was dealt with. Thereupon the said Judge fur
nished a further statement by way of an amended stated ease. 
(The amended ease is set out in full in the opinion of Graham, 
i:.i

It is now made abundantly clear that the prosecuting officer 
with the Judge's knowledge decided to proceed against the pri
soners on a new or substituted charge other than the one for 
which the prisoners were committed, that the Judge required 
that the prisoners elect as to such new charge, and upon their 
election decided to proceed with and hear such charge. That 
they were formally arraigned and pleaded to such charge and 
a trial duly had thereon.

In view of all this it is to my mind hard to understand an 
argument addressed to us to the effect that the Judge had not 
consented to the prosecuting officer preferring such new or 
sulmtitutcd charge. But the point as now submitted is—when a 
prosecuting officer desires to proceed on a new charge is he 
required in order to the conferring of jurisdiction formally to 
obtain the consent of the Judge to the preferring of such charge 
before proceeding therewith, or is it sufficient within the mean
ing of said section 834 for the Judge in order to evidence his 
consent to require an election on such new charge, have a regu
lar and formal arraignment thereon, a day fixed for the trial 
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that the Judge was giving his consent to the preferring of the 
new charge before him when he required an election thereon

The King

Sylvester

and thereafter regularly proceeded therein with the trial. If 
he were not consenting to the prosecuting officer preferring such 
new charge one would naturally ask what he was doing in re
quiring an election, having an arraignment and proceeding

Dryedâle, J. with the trial. Surely his consent was involved in all this. 1 
find nothing in the statute that requires the Judge’s consent 
to be evidenced in any formal manner and if in fact his con
sent is had I am of opinion that the statute is complied with. 
Consent of the Judge to the prosecuting officer preferring 
a new or additional charge is under the statute necessary but 
no formality is required or necessary in obtaining such consent. 
And I am of opinion if such consent is obtained or necessarily 
involved in the regular proceedings before such Judge the re
gularity or validity of the trial cannot be impeached by reason 
of the absence of a formal or written consent to the preferring 
of the charge. We had cited on the argument the case of Tin 
King v. Cohn, decided in this Court and reported in 36 X.S.R. 
240 ( It. v. Cohon, 6 Can. Cr. Cas. 386), a case in which there was 
no consent obtained to the preferring of a new or different 
charge, and as 1 understand the case where there was no election 
and in fact no consent.

This Court in that case said the Judge's consent must he 
expressed in some way and does not I think say more than 
that.

1 am of opinion that if the Judge’s consent is in fact given 
in the due course of proceedings before him such a consent is 
all that the statute contemplates, and if such consent is oral or 
necessarily involved in his procedure and directions, the re
cord of the trial and proceedings duly made up and entered 
at the conclusion of the trial, and sentence shewing amongst 
other things such consent, is all the formality necessary in the 
way of a formal entry.

Another question was raised as to the regularity of the pro
ceedings on the trial involved in or arising out of the fact that 
the prisoners were Italians and over allegations that a sufficient 
interpretation of the proceedings at the trial had not taken 
place.

It would seem from the case that the prisoners were Italians 
that the evidence for the prosecution was all given in Italian 
through an interpreter, that one of the prisoners gave evid
ence in English on behalf of the defence and that the trial 
Judge instructed the interpreter to interpret and give the pur
port of such evidence to the other prisoners, that this was done 
during the direct examination of such prisoner but omitted in 
regard to the cross-examination. I think that the trial Judge



must be held to be the Judge of the capacity of the interpreter 
and if he saw that the purport or substance of the evidence 
given by one of the prisoners for the defence was translated 
to the other prisoners it could not reasonably be said that 
anything occurred to their prejudice in the trial. It will be 
noted that the evidence for the prosecution was all in the pri
soner’s own tongue, that the evidence given by the prisoner 
for the defence was given in English, that the prisoners were 
represented at the trial by English-speaking counsel and the 
purport or substance of the direct examination of the prisoner 
examined translated by an interpreter to the other prisoners.

In the light of all this I do not think it can be reasonably 
said that anything occurred calculated to prejudice the pri
soners or interfere with a fair trial on the charge preferred. I 
do not think there is any rule that requires a literal translation 
of everything that has taken place at a trial to be given to or 
furnished the prisoners, speaking a foreign language only and I 
am satisfied from the statement of the learned trial Judge here 
that all proper precautions were taken before him on the trial 
necessitated by reason of the prisoners or some of them speaking 
a foreign language only.

The prisoners understood the Crown’s case inasmuch as it 
is made wholly by witnesses giving evidence in their own langu
age. They with their counsel decide to put one of the prison
ers on the witness stand for the defence. He speaks English 
and is examined in chief by their own counsel in English. The 
other prisoners we will assume do not understand English but 
their counsel does, and in addition to this the substance or 
purport of what their fellow prisoner says in the witness stand 
on his examination in chief, is translated to them. The Crown 
officer cross-examines the prisoner so giving evidence in English 
and counsel for the prisoners is alive to every point of such 
cross-examination.

Can it be said that because such cross-examination is not 
translated to the prisoners there was anything done calculated 
to prejudice their trial? They put him in the witness box on 
their behalf to be examined in English by their own counsel 
and it is to be assumed with full knowledge of what he would 
state. They hear from the interpreter the substance of his state
ment as made and their counsel hears the statement both direct 
and cross in detail, and in the light of this proceeding can it 
be said that because there was not a literal translation of direct 
examination and cross-examination in all its details the prison
ers were or were likely to be prejudiced ? I think not.

It seems to me that if a trial Judge takes care in such a 
case that prisoners have counsel that understand the language 
of a witness and that in addition to this course the substance
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or purport of the evidence of the witness to be furnished the 
prisoners he has done enough to safeguard the prisoners and to 
satisfy all reasonable requirements arising out of such a situ
ation.

I would affirm the conviction herein.
Conviction affirmed.

REPUBLIC OF FRANCE v. PEUGNET.

Saskatchewan Supreme Court, liroini, sitting as an Extradition Judy. 
January 30, 1912.

1. Evidence i§ I A—S)—Judicial Notice of Extradition Treaties—
Canadian Orders in Council—Extradition Act (Can.). 

Judicial notice is to be taken under sec. 8 of the Extradition Act. 
R.S.C. 1906. eh. 165 of extradition treaties and extradition orders in 
council published in the Canada (lazettc, the ollieinl paper of the Gov
ernment of Canada, without production in evidence of a copy of the 
(iuzvtte.

I See also see. 1128 of the Criminal Code.]
2. Extradition <§I—4)—Evidence for Extradition Order—What Evi

dence Justifies Committal fob Trial.
In determining whether the evidence upon a demand for extradition 

is sufficient for a commitment in extradition, the Judge or commis 
aioner may order extradition if the evidence makes out a probable case 
of guilt by shewing circumstances which raise a presumption against 
the prisoner ; but if. from the slender nature of the evidence, the un 
worthiness of the witnesses, or the conclusive proof of innocence pro
duced in answer, the Judge or commissioner is satisfied that the 
charge is not sustained and that if the trial were within this juris 
diction, the accused must lie acquitted, an order for extradition 
should be refused.

[fiirvin v. The King ( 1911), 4.‘> Can. 6.C.R. 167. applied ; 14 Hals 
bury’a Laws of England, 412 approved.]

Extradition proceedings «gainst Emile Oscar dit Peugnet 
upon the information of an Inspector of the Royal North-West 
Mounted Police on charges of robbery and murder of one 
Adelaide Warmer Le Grande, at St. Léger, in France, on July 
10, 1910.

The accused was ordered to be committed to gaol for extra
dition.

J. F. Bryant, for the Republic of France.
F. IV. G. IIa attain, K.C., for accused.
Brown, J. (oral) :—In this case the objection was raised at 

the outset that the information or complaint charged the accused 
with two offences; and I at that time decided, largely under 
the authority of the case of lie Gaynor and Greene, 10 Can. Cr. 
Cas. 154, that the two offences charged were of a cognate char 
acter, and that in consequence the information was not objee 
tionable on that ground. The point, I might say, is not one 
altogether free from doubt; and if counsel for the accused thinks
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the matter of sufficient importance, he can have my decision 
reviewed before the Court en banc by way of habeas corpus 
application.

It is also objected that there is no evidence of an extradition 
treaty with the Republic of France, or that the offences charged, 
namely, the offences of murder and robbery, are extraditable 
offences. It is not objected that there is no treaty, or that such 
treaty and the Order-in-Council with reference thereto were not 
published in the Gazette, but the objection is that there was no 
evidence offered of such treaty, that the Gazette should have 
been put in as evidence.

I am of opinion that, in view of section 8* of the Extradition 
Act, the publication of the treaty and of the Order-in-Council 
witli reference thereto in the Gazette, is sufficient, and that it is 
not necessary for the prosecution to tender or produce the 
Gazette as evidence. It seems to me impossible to give the latter 
portion of section 8 an intelligent meaning at all unless it means 
that the Court can take judicial notice of the treaty and of the 
Order-in-Council without production of the Gazette to the 
Court. I may sav further, that I am confirmed in that view of 
the section by the fact that I am unable to find in any reported 
ease in our country that evidence in this respect was ever ten
dered, or that it was ever called for, or that it was ever held to 
be necessary.

The treaty with France and the Order-in-Council with refer
ence thereto, both of which appear in the Statutes of Canada, 
1879, at page 11, shew the two offences charged in this case to 
be extraditable.

It is also objected that the accused has already been before 
a Judge in connection with this matter and has b‘en discharged. 
(He Peugnet (1911), 17 W.L.R. 565.)

The information laid is slightly different from that laid in 
the previous charge, and the evidence offered is of a much more 
conclusive character; and under the authority of lie Ilarsha 
(No. 2), 11 Can. Cr. (’as. page 62, this proceeding is perfectly 
proper.

Now, as to the sufficiency of the evidence in this case. Sec
tion 18 of the Extradition Act stipulates that the evidence 
produced must he of such a character as would, according to the 
law of Canada, justify the committal of the accused for trial 
if the crime had been committed in Canada. Clarke, in his 
“Magistrates’ Manual,” 3rd edition, at page 92, lays down the
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Brown, .1.

*8. The publication in the Canada flazeitc of an extradition arrange
ment, or an order in council, shall Iw evidence of such arrangement or 
«•nier, and of the terms thereof, and of the application of this part, pur 
suant and subject thereto; and the Court or Judge shall take judicial 
notice, without proof, of such arrangement or order, and the validity of 
the order and the application of this part, pursuant and subject thereto 
shall not be questioned.
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following as the duty of justices in disposing of a preliminary 
hearing :—

Justices ought not to balance the evidence and decide according 
as it preponderates, for this would, in fact, be taking upon themselves 
the functions of the petty jury and be trying the case. They should 
consider whether or not the evidence makes out a probable case of 
guilt. If, however, from the slender nature of the evidence, the un 
worthiness of the witnesses, or the conclusive proof of innocence pro
duced on the part of the accused, they feel that the case is not sus 
tained, and that if they send it for trial he must be acquitted, they 
should discharge the accused.

Halsbury’s Laws of England,” vol. xiv., at page 412, lays 
down the following as the rule in a case of this character :—

There must be prima facie proof of the guilt of the accused given 
before the magistrate according to the English rules of evidence, and In
can only act upon evidence given before himself. This evidence may 
be partly in the form of depositions or statements on oath or affirma 
tion taken in a foreign state, or copies thereof, and foreign eertiti 
cates of, or judicial documents stating the fact of, conviction may, 
if duly authenticated, be received in evidence If such evidence is 
produced as would, according to English law, justify the committal 
for trial of the prisoner if the crime of which he is accused had In-vn 
committed in England, the magistrate is bound to commit him to 
prison. There must be some evidence that the prisoner committed 
the extradition crime within the jurisdiction of the country seeking 
extradition to justify the magistrate in committing the prisoner.

Then again, 1 would refer to the very recent decision in the 
Supreme Court of Canada, the ease of Girvin v. The King 
(1911), 45 Can. S.C.R. 167, at page 169. I quote the words of 
the Chief Justice on this page, in which lie says:—

A careful perusal of the evidence here satisfied me that there is 
evidence quite sufficient to prove that the house was destroyed by a 
fire under circumstances which clearly pointed to incendiarism, and 
that the accused might fairly be presumed to have set the fire.

Now, if that is sufficient in a ease such as Girvin v. The 
King, it is clearly sufficient in a case of this kind, where it is 
simply, as it were, a preliminary hearing. It may be that 
many of these witnesses whose depositions have been put in in 
this case, when cross-examined by proper counsel, will be found 
to fall down to some extent. There is unquestionably a great 
deal of matter in these depositions which according to the law 
is not evidence—matters of opinion, of inference, conclusions on 
the part of witnesses, and a great deal of hearsay evidence. 
But after leaving out and disregarding all that is objectionable, 
it seems to me that the evidence in this ease brings it within the 
rule that I have quoted authority for, and requires me, cer
tainly justifies me, in committing the accused for trial. In the 
first place there is no doubt in my mind that the party who
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appears before me is the same person with reference to wliom 
these depositions have been made. The warrant that has been 
put in as evidence, together with the evidence of the witness 
Leon Peugnet, the uncle of the accused, puts that matter, it 
seems to me, beyond any reasonable doubt. Again, there is no 
doubt, according to the evidence, that these offences were com
mitted between 10.30 and 12 o’clock on the morning of the 
10th of July, 1910. There is no direct evidence connecting the 
accused with the crime. There is evidence to shew that the 
accused had the opportunity of committing that crime. There 
is evidence which shews that he was seen that morning during 
those hours going towards this house in which the offence was 
committed, and that he was also shortly afterwards, and within 
those hours, seen coming from the direction of that house. The 
evidence shews also that the accused, on more than one occasion 
shortly before this Sunday, made some very remarkable state
ments predicting that something was going to take place on this 
Sunday which would bring him into possession of some money. 
It seems fairly conclusive from the evidence that the accused 
did not have but very little money, to say the most, for some con
siderable time prior to this Sunday ; and immediately after 
the crime he seems to have had any amount of money. We find 
that he not only has sufficient money to bring him to Canada, 
but he has sufficient money to pay a great many debts that had 
been incurred, and to spend some days in what we might call 
riotous living. As a matter of fact, the amount of money which 
he did spend, and which has been fairly well accounted for, 
fairly well corresponds with the amount of money which the 
evidence pretty conclusively proves was stolen from this house 
at the time of this murder.

The accused himself has given several explanations, if the 
evidence of the witnesses is to be believed—and for the purpose 
of this hearing I believe them—as to where he got this money. 
According to one story he got it from some agricultural society, 
apparently some emigration society at Paris. Now, why these 
different accounts, if the money was obtained honestly! It was 
contended by his counsel that he got his money from his 
parents, or that he may have got it from his parents, or his 
grandparents, that the evidence shews he had stolen money from 
his grandparents. Well, if so, why these contradictory state
ments with reference to where he did get it? Now, if he got the 
money from Abbé Gaire, or from the emigration society, we 
might naturally, it seems to me, draw the inference that he 
would get what was sufficient for the purpose.

His object, his desire, was to come to Canada, and we would 
expect him to get sufficient money to bring him to Canada. But 
we find that he has in his possession, and that he spends a
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SASK great deal more money than was sufficient to bring him to
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Canada. That, it seems to me, requires some explanation.
I think the evidence on the whole, therefore, not only justifies

Republic
me, but requires that I put the accused upon his trial. It may 
be that he can explain everything satisfactorily. 1 hope he can. 
But I do not feel that I would he justified in allowing him his

Peuqnet. freedom under the circumstances. So that the order will go.

Brown, J. Commitment for extradition.

ONT. WALTERS v. WYLIE.

D.C.
1912

Ontario lUeisionnl Court, ('lute. I.ateliford amt Middleton, JJ. 
January 18. 1912.

.Ian. 18. 1. Landlord and Tenant (§11 D—:i.‘< )—Lease—Forfeiture for Breach
of Covenant—Positive and Negative Covenants—Ontario Stat
utk, I Geo. V. 1911, ch. .‘17.
A forfeiture for breach of covenant in a lease (except for payment 

of rent) cannot be enforced by action, or otherwise until after a notice 
lias lieen served pursuant to section 20 (2) of the Ontario Landlhnl 
and Tenant Act; this provision is general and applies to both positive 
and negative covenants.
[Hannan v. Ainalie, (1904] 1 K.B. 098, followed.]

2. Landlord and Tenant (§111 E—110)—Relief from Forfeiture
money Compensation.
In an action to enforce a forfeiture, the Court will upon proper 

terms grant relief even in the case of intentional breach of covenants, 
and sulistitute money compensation for forfeiture.

[See Hour v. Spirrr. [1911 ] 2 K.B. 284.|

Appeal by the defendant from the judgment of Britton. 
J., in favour of plaintiff, at the trial of an action brought 
by a tenant against his landlord for wrongful entry'.

The judgment was varied by reducing the damages.
/. F. Hellmath, K.C., for the defendant.
M. J. O'Reilly, K.C., for the plaintiff.
Clute, J. :—Upon a perusal of the evidence, I am of tin- 

opinion that the trial Judge was right in finding that the evi
dence did not amount to a forfeiture. There are undoubtedly 
many suspicious circumstances, but there is no evidence of liquor 
having been sold upon the premises, nor that the plaintiff kept 
a disorderly house.

The defendant should lie charged for use and occupation of 
the premises. For this and his wrongful entry, I think $71 
would be full compensation ; and the verdict should be reduced 
to this amount. There was no conversion of the goods, in my 
opinion, nor was there ever a special demand for the goods ; the 
demand was for the premises.
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With the variation of the judgment here indicated, the 
appeal is dismissed. The appellant having failed upon the 
main issue, but having succeeded with respect to the question of 
damages, there should be no costs of this appeal.

Middleton, J. :—The 13th section of the Act respecting 
Landlord and Tenant. R.S.O. 1897, ch. 170 (now sec. 20(2) of 1 
Geo. V. ch. 37, if that applies), is fatal to this appeal:

A right of re-entry or forfeiture under any proviso or stipulation 
in a lease, for a breach of any covenant or condition in the lease, 
[other than a proviso in respect of the payment of rent], shall not be 
enforceable, by action or otherwise, unless and until the lessor serves 
upon the lessee a notice specifying the particular breach complained 
of, and if the breach is capable of remedy, requiring the lessee to re
medy the breach, and, in any case, requiring the lessee to make com
pensation in money for the breach, and the lessee fails, within a rea
sonable time thereafter, to remedy the breach, if it is capable of 
remedy, and to make reasonable compensation in money, to the 
satisfaction of the lessor, for the breach.

ONT.

D.C.
1012

Waltebs

Middleton, J.

This provision is general, and applies to both positive and 
negative covenants : Harman v. Ainslic, [1904] 1 K.B. 098.

It is the legislative intention to do away with forfeiture of 
leaseholds, which may be of great value, even in the case of in
tentional breach of covenants, and to substitute for forfeiture 
money compensation. This is not the case of an application for 
relief from forfeiture under sec. 13(2) (20(3)), where the land
lord’s right has become enforceable because an adequate notice 
has been given and the tenant has failed to comply—even then 
upon proper terms the Court might and probably would relieve : 
Hose v. Spicer, [1911] 2 K.B. 234.

The notice (exhibit 4) is clearly not a notice under the 
statute.

There has been no conversion of the goods, and the plaintiff 
ought to be at liberty to take them, and the damages should be 
reduced, as suggested, to $75.

The attention of the parties is drawn to 10 Edw. VII. ch. 30, 
sec. 22(c).*

I would give no costs of appeal.

Latciiford, J. :—I agree.
Damages reduced.

•The Ontario statute here referred to deals with the jurisdiction of 
County Courts in actions of trespass to land involving less than $000.
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ZDAN v. HRUDEN.
Manitoba King’s Bench. Trial before Macdonald, J. January 24. 1912. 

1. Deeds (JUG—70)—Partial Failure of Consideration—Covenant 
for Maintenance for Life—Fixing and Charging its Value 
on Default.

Whore a conveyance of land is nade in part consideration of the 
support and maintenance for life of the grantor by the grantee at 
the latter's place of residence, and the grantee by denial of common 
necessaries and other wrongful acts makes it impracticable for the 
parties to live in the same house, the Court may lix the annual value 
of the maintenance and charge the amount as a Hen upon the land 
in addition to an award of [tersonal judgment against the wrong 
doer.

[See also Poirer v. Power, 43 N.S.H. 412. 2 Can. Ten Year Digest, 
3542.]

Action to enforce nn agreement for the support of the 
plaintiff and his wife for the remainder of their lives made upon 
a convey a nee of land by the plaintiff to the defendant, and to 
charge the value of such maintenance upon the lands by way of 
lien as upon a partial failure of consideration.

Judgment was given for the plaintiffs.
Messrs. A. C. Williams, and J. S. ('amrron, for plaintiff. 
Messrs. W. J. Cooper, K.C., and A. Mcighen, for defendants. 
Macdonald, J. :—The plaintiff was on the 28th June, 1908 

the owner of the north-east quarter of section thirty (30) in 
township eighteen (18) in range twelve (12) west of the prin
cipal meridian in the province of Manitoba, and on that date he 
executed a conveyance of the said lands to the defendant, and, 
although the deed of conveyance recites the consideration as 
being eleven hundred dollars, the plaintiff alleges that there 
was a further consideration that the defendant was to support 
him and his wife, who are both old and illiterate, for the rest 
of their natural lives. This further consideration is denied by 
the defendant, but the agreement subsequently entered into be 
tween the parties corroborates the plaintiff’s evidence.

For two years after the conveyance of the lands the plaintiff 
and his wife resided with the defendant, and during that time 
were satisfied with the treatment received and assisted in pro
viding material comforts from cattle and fowl owned by the 
plaintiff, and allowed to remain on what was then the defend
ant’s farm without any arrangement with respect to the keep 
and housing of the said cattle and fowl. The plaintiff was also 
the owner of some farm implements and of the furniture in the 
house on the farm which was used by all the inmates of the 
house in common. Some differences arose between the plaintiff 
and the defendant as to the ownership of the cattle and imple
ments, the defendant claiming a part as having passed to him 
in the conveyance of the land. These differences were settled by 
an agreement in writing entered into by them in March, 1909,
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by which agreement the plaintiff surrendered to the defendant man. 
all his equity in the lands and also all his implements, cattle and K B
fowl then possessed by the plaintiff, and in consideration there- jgjg
of the defendant agreed to keep the plaintiff and his wife for 
the rest of their natural lives, and to provide all the necessaries Zuas 
of life for the plaintiff. The agreement further provides that Hbudbn.

the plaintiff is to live with the defendant.
Macdonald, J.

It was further provided that in the event of the defendant 
selling the said described lands and not providing for the plain
tiff, a settlement shall be made by arbitration, if possible.

After the execution of this agreement, the defendant became 
the owner of all the plaintiff’s earthly possessions and the plain
tiff was entirely at the mercy of the defendant upon whose treat
ment the peace of mind of the plaintiff and his wife depended.

Having thus become possessed, the defendant almost imme
diately began making matters disagreeable, differences became 
numerous, Police Court proceedings and counter proceedings 
were prosecuted until it became an utter impossibility for them 
to live under the same roof and although the plaintiff may not 
have been free from blame, yet the defendant was the chief 
aggressor. He denied the plaintiff and his wife the common 
ordinary necessaries of life, denying them even the indispens
able item of fuel during the cold weather and otherwise behav
ing in a manner betraying his self-imposed duty of caring for 
the plaintiff and his wife in a manner fitting their lowly station 
in life.

I find that the defendant has by his conduct been the means 
of a breach of the agreement referred to and has made it impos
sible for the plaintiff and his wife to reside with him, but his 
legal duty still exists and the spirit of the agreement must be 
carried out. The defendant says that it cost him ten dollars a 
month to maintain the plaintiff and his wife in his own house
hold. It cannot, therefore, be any hardship upon him to sup
port them to a slight extent beyond that amount elsewhere than 
in his own household, and taking into account the station in 
life of the parties, I do order that the defendant pay the plain
tiff one hundred and fifty dollars a year during the natural 
lives of the plaintiff and his wife, and on the death of either, 
the sum of one hundred dollars a year to the survivor during 
the term of his or her natural life, such annuity to be a charge 
upon the lands hereinbefore described, and payment thereof to 
be made on the 1st day of October in each year.

Costs to the plaintiff.
Judgment for plaintiff.
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TAYLOR v. PELOF.
Ontario High Court. Britton. J. January 10. 1012.

Injunction (g I E—40)—Trespass iiy Landlord on Demised Premises 
—Absence of Actual Damage.

An injunction will not In* continued against a landlord for trespass 
on the demised premises where the plaintiff has not made out a case 
of actual damage, present or future, there being a sufficient remedy 
in an action for damages if any were sustained.

Motion by the plaintiff to continue an interim injunc
tion. granted, upon the application ex parte of the plain
tiff, by one of the local Judges at Ottawa, restraining tin- 
defendant from excavating and carrying on building opera
tions upon the premises No. 48 Much more street, in the city of 
Ottawa, said to he under lease from the defendant to the plain
tiff.

J. F. Smcllic, for the plaintiff.
F. B. Proctor, for the defendant.
Britton, J., said that the plaintiff did not make out 

a case of any actual damage, either present or future. Even 
assuming that the plaintiff’s lease covered the land on which 
the defendant was doing work, that part of the land was 
not now of any advantage to the plaintiff; and the lease will 
expire on the 30th April next. On the whole facts, this seemed 
to be a case rather for damages, if the plaintiff was entitled to 
recover at all, than for an injunction. Stopping the defend
ant’s work might be a serious matter for him; and what the de
fendant had done and proposed to do in the way of building 
could not seriously injure the plaintiff in any way. Injunction 
dissolved ; costs to be in the discretion of the trial Judge.

Injunction dissolved.

WALLENBERG (appellant, defer nt) v. MERSON et al. (respondents,
plaintiffs).

Quebec Court of King'* Bench I g yea I Side). Archambcault, C.J., Tren
holme, Lavergne, Cat > and Ocrvais, JJ. January, 1012.

1. Markets (§ 1—4)—Prix Market Stalls.
An aggregation of prix u,- market stalls does not constitute a public 

market so long as the individual tenants only may carry on their 
trade therein.

2. Markets (g I—1 )—What Constitutes a Public Market.
A public market is one to which any person whosoever may bring 

and offer for sale marketable articles subject only to municipal and 
police regulations.

3. Landlord and Tenant (g IT B—15)—Lease of Private Market Stall
—No Implied Covenant that Landlord Shall Obtain Mi ni 
cipal License.

A landlord who leases stalls in a private market erected by him i- 
not bound to obtain for his tenants municipal licenses allowing such 
tenants to carry on their trade therein in the absence of any stipula 
tion to that effect in the leases, but the tenants may compel the 
municipal authorities by mandamus to grant them such licenses.
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4. License ($11 ('—4tl)—Mvnrtpal Market Licenses—Lease of Pri
vate Market Stalls Withovt Licexhf. 

leases of private market stalls are not invalid as based on an 
illegal consideration by reason of the fact that the municipal auth
orities have refused to grant the licenses for the stalls, and such 
leases will not be cancelled because the tenants allege they have been 
deprived of the enjoyment of the premises leased as a result of the 
city’s refusal to grant them such license.

Appeal from a judgment of tin* Court of Review of the 
23rd of June, 1911 (Pagnuelo, Clmrbonneau and Dunlop, JJ.), 
reversing the judgment of the Superior Court for the district 
of Montreal (Davidson, J.), rendered on the 24th of February, 
1911, which had dismissed witli costs the action of the plaintiffs- 
respondents in résiliation of their lease with defendant-appel
lant.

Plaintiffs alleged a lease from defendant stipulating among 
other things:—

Mr. A. Wallenlicrg of the city of Montreal. Province of Quebec, 
gives in rent to Mr. Merson herein known as tenant of the same place, 
with promise to permit the said tenant to peaceably enjoy for the 
space of two years and eight months, beginning the 1st day of Septem- 
lier, 1910, till the 30th of April. 1913. tin* use of stall No. 22. situated 
in Wallenberg's Market. . . . also all that pertains thereto, with
out exception or reserve, the said tenant declaring himself fully cogni
zant of same and requiring no further designation thereof, and being 
satisfied therewith.
The tenant was “to satisfy all the requirements exacted by 

the police and corporation authorities for which tenants in 
general are responsible. This lease will be subject to the rules 
and by-laws of the market.”

They took possession of the stall on November 1st, 1910, and 
occupied until November 30th. The city of Montreal in Nov
ember protested defendant and all his tenants, threatening 
legal proceedings on the ground that the building was a public 
market. Plaintiffs therefore prayed for the cancellation of the 
lease as illegal being in contravention of the city by-laws and 
exposing plaintiffs to prosecutions.

Defendant pleaded that the building was not a " “ ; mar
ket in the sense of the law ami of the municipal by-law; that 
if the city refused a license such refusal was unjust and plain
tiffs could secure redress by mandamus; that the building in
spector had approved of the plans before the building was put 
up; and that therefore plaintiffs’ action should he dismissed.

The trial was held on the 19th and 23rd December, 1910, 
and on the 24th of February, the action was dismissed by the 
trial Judge in the Superior Court (Davidson, J.). This judg
ment was reversed by the Court of Review but restored by the 
decision of the Court of King’s Bench, now reported.

The judgment of Davidson, J., now confirmed, was as fol
lows ;—

QUE.

K.B.
1912
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Merson.

Statement

5
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QUE. “Considering that previous to the erection of said build* 
K. h. ing, defendant applied to the building inspector for leave to
1912 erect the same ; that in his application the purpose of the build-
—■ ing was declared to be a ‘Marché Wallenberg,’ and that the

w allkxuebo inspector granted leave ;
Merhux. “Considering that said building is more than 500 yards 
, -*r— , from any existing publie market :

“Considering that the city has issued butchers' licenses to 
the departmental stores of Rea and Seroggie, and that others 
of like character have been issued ;

“Considering that by said lease plaintiffs covenanted ‘to 
satisfy all the requirements enacted by the police and corpora
tion authorities for which tenants in general are responsible’;

“Considering that plaintiffs rely on by-law 206 of the city 
of Montreal, see. 14, and defendant, on sec. 52 thereof ;

“Considering that by 37 Viet. (Q), eh. 51, sec. 123, the 
city may establish ‘public markets’ and that by-law 296, art. 
1, sets forth what are the public markets in the city of Mon
treal ;

“Considering that the expression ‘public market’ means a 
legally established market and not merely a de facto market , 
see Benjamin v. Andrews, 5 C.lt.N.S., 299, 6 W.R. 692 ;

“Considering that said contract of lease was not a con
tract with an unlawful consideration, or prohibited by law or 
contrary to good morals or public order within the meaning of 
C.C. 989, 990; but that the business to be carried on in said 
stall was and is. like a great many others, subject to regulation 
and license by the municipal authority : see Laurent, vol. 25, 
No. 153. p. 167; by-law 223, arts. 50, 51 and by-law 296, arts. 
52, 53;

“Considering that plaintiff expressly undertook to subject 
himself to all the requirements of the municipal authority ;

“Considering that plaintiffs have not made it appear, that 
he has taken legal steps to compel the city to grant him a 
license, or to obtain a decision from competent authority on his 
rights in that respect;

“Doth dismiss plaintiff’s action with costs.”
Plaintiffs inscribed in Review from this judgment and their 

appeal was heard by 1‘agnuelo, Charltonucau, and Dunlop, JJ.
On June 23rd, 1911, the Court of Review reversed the judg

ment of the trial and maintained the action in cancellation.
The defendant then inscribed his case for hearing before 

the Court of King’s Bench, appeal side ; Archambeault, C.J., 
Trenholme. Laverons, Carroll, and Gkrvais, JJ., present, on 
November 17th, 1911.

Messrs. E. Pélissier, K.C.. and S. Bcaudin, K.C., for appel
lant :—The meat trade is a legal calling, it is not illicit, although
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subject to police control like other trades. The city by its t^JE-
charter has only a right to control and tax private butcher K
stalls, provided they are not within a radius of 500 yards from 1912

the nearest public market, it has not the right of prohibiting. ~77,.
Power to regulate is not power to restrain ; that power must not ' ALLJ!!,BEBa 
contravene common rights : Dillon, sees. 2211, 235 ; Hall v. City Mkbsox.
of Moose Jaw, 3 Sask. 1Ï. 22. Par. 31 of sec. 300 of 62 Viet. eh. Xr—^ent
58 (Quebec), the city charter, authorises the Montreal city * r8umen 
council to pass by-laws for the granting of licenses to and the 
establishment of butcher stalls, and the sale, wholesale or re
tail, of meat and poultry; and par. 38 authorises by-laws for the 
establishment of markets and stalls, under license and regula
tions. Par. 58 of the same section provides for the establishment 
of private markets under licenses and regulations to be fixed 
by by-law. Now, by art. 1 of by-law No. 296 (26th January,
1903), the city council established 5 public markets and by 
sec. 52 of this same by-law the council reserved the right to 
grant a license to individuals for the sale of marketable articles 
provided the establishment seeking a license be distant not less 
than 500 yards from the nearest public market. It follows, 
therefore, that the Wallenberg market cannot be a public mar
ket. Plaint ill’ had another recourse; they should have compelled 
the city to grant this" license by mandamus as defendant never 
assumed this obligation by his lease.

Messrs. />. lirodeur, K.C., and Gustave Lamothe, K.C.. for 
respondents : The city of Montreal has alone the exclusive right 
to establish and operate a public market within the city limits.
Biggar, Municipal Corporations, p. 718, No. 580, secs. 299, 300 
and1 864 of City Charter shew clearly that the Provincial Legis
lature has granted the city the exclusive right to supervise, 
establish and operate public markets. It may allow private 
citizens to do so, but it never granted this right to appellant.
The permission of the building inspector to build is not a per
mission to operate a market. The Wallenberg market is a pub
lic market as all articles sold in public markets are there offered 
for sale. See 5 Common Bench Reports, p. 299 : “A public 
market is a legally established market, by grant from the Crown, 
and not merely a market de facto.” It follows therefore that 
the lease of these premises is illegal and cannot produce any 
legal effect, being based on an illegal consideration. Civil 
Code, arts. 989 and 990; Mont v. Morel, (F. Rev. de Jur. 14.
Court of Review) ; Michaud v. Levasseur, 19 ILL. 91 ; Jacques- 
Cartier Hank v. Gagnon, R.J.Q. 5 S.C. 499, and the French 
authorities Dalloz, V° Force Majeure, vol. 24, p. 757 ; Dalloz,
1875 L1 204; Àgnel No 116

Pélissier, in reply.



216

QUE.

K. B. 
1012

Wallenberg

Mebbon.

Archembeault,

Dominion Law Reports. |1 D.L.R.

On December 30th, 1911, the opinion of the Court of King’s 
Bench was delivered unanimously reversing the judgment of 
the Court of Review and in pursuance thereof judgment was 
entered January, 1912, whereby the judgment of Davidson, J. 
was restored.

The unanimous judgment of the Court was rendered by
Arciiambeault, C.J.:—The respondents in this ease pray for 

the résiliation of a lease as against appellant. Appellant has 
put up a building in Montreal which he calls “Wallenberg 
Market,” and which he has divided in about thirty shops for 
the sale of meat, poultry, game, fish, eggs, butter, fruits, vege
tables, etc. Respondents have leased one of the shops for the 
sale of poultry. They took possession of the premises leased on 
the tiret of November, 1910, and began to carry on their trade. 
But a few weeks later, on November 30th, the city of Montreal 
notified the appellant and all his lessees, including respondents, 
that they were contravening the charter and the by-laws of the 
city and put them en demeure to discontinue their operations, 
failing which they would he sued at law.

The city’s contention is that the Wallenberg market is a pub 
lie market ; that it was opened without permission and that, for 
this reason, its existence is illegal.

The respondents rely on the city’s protest for their demand 
in résiliation of the lease entered into between them and appel
lant. They allege that the city refused to grant them a license 
for a private stall ; that they cannot occupy the premises leased 
for the purpose for which they were leased without incurring 
the risk of being fined; and that they have consequently the 
right to pray for the cancellation of the said lease.

Appellant answers by saying that respondents can carry on 
their trade in the premises leased; that the Wallenberg building 
is not a public market, hut merely an agglomeration of private 
stalls; that the city has no right to prevent respondents from 
occupying the premises leased for the purposes of the lease ; that 
the Wallenberg building is situated at a distance of at least 
500 yards from any public market ; and that the city can he 
compelled to grant respondents a license for a private stall for 
the sale of poultry in the premises leased to them by appellant.

The only question at issue, therefore, is as to whether or not 
appellant has fulfilled his obligation to give respondents peace
able enjoyment of the premises he has leased to them.

If the carrying on of the trade mentioned in the lease is 
impossible hv reason of some enactment of the law or of a by-law 
of the city, it is evident that appellant cannot fulfil his obliga
tion and respondents are entitled to pray for the cancellation of 
their lease.

It must lie borne in mind that respondents cannot rest their 
demand in cancellation on the refusal of the city to grant them
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a private stall license. This administrative authority is neues- QUE.
sary to allow them to enjoy the premises leased, according to K R
their destination, but appellant did not oblige himself to obtain 1912
t his authorization for them nor to guarantee it to them during —
the period of the lease. He is therefore not a guarantor of an " viaenbebi 
enjoyment he never promised. Mkrson.

Respondents knew when they leased from appellant that ----
they could not carry on the trade mentioned in the stall with- Arrhc5?*ult'
out the authorization or permission of the city treasurer. They
did not stipulate that appellant would be bound to obtain them
this authorization. It would be ungracious on their part now
to ask for the résiliation of the least; because the city refused
them the necessary authorization.

Hut it would be otherwise if the exercise; of the trade men
tioned in the lease were absolutely impossible because illegal.
In this case there is no longer any question of administrative 
authority. The treasurer himself could not give an authoriza
tion to carry on an illegal trade.

Let us see, therefore, whether the law or enactments of the 
law declare illegal the poultry trade, which respondents desire 
to carry on in the premises leased to them by appellant. Para
graph 38 of article 300 of the charter of the city of Montreal 
authorizes the city council to establish markets or to allow of 
their establishment, and paragraph 88 of the same article 
authorizes the council to pass by-laws forbidding the sale other
wise than in markets so established of the provisions and articles 
usually bought and sold in public markets. Nevertheless the 
city may grant licenses for the currying on of this trade in 
private stalls, on such conditions as it may be pleased to fix.

In 1903 the city passed a by-law in accordance with these 
dispositions of its charter.

This by-law declares there shall be five public markets in 
Montreal: the Bonsecours Market, Saint James Market, St.
Lawrence Market, Saint Antoine Market, and Saint Jean Bap
tiste Market. These markets are placed under the care and 
control of a superintendent and several assistants known as 
market clerks. They are to be open every day at certain stated 
hours, Sundays and certain holidays excepted. Every person 
may sell his goods and provisions therein by paying the fees 
fixed by tariff and going to the places designated by the super
intendent or a market clerk. Stalls may be leased on the condi
tions fixed by the market committee. The by-law forbids the 
sale of goods and provisions usually brought to public markets 
and sold there at any other place unless a license therefor has 
l>een obtained from the city treasurer; and such licenses cannot 
be granted for places situated within a radius of five hundred 
yards from a public market. This by-law contains a great num-
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her of other dispositions, but it is not necessary to enumerate 
them here.

The city and respondents contend, as already stated, that 
this by-law limits the number of public markets that may exist 
within the city limits; that no other public market may be 
established in Montreal ; that the Wallenberg market is a publie 
market; that it was established without the city’s permission; 
and that, therefore, its existence is illegal.

In my opinion, this reasoning is based on false premises: th<> 
Wallenberg building is not a public market.

The Court of Review declares that as a matter of fact this 
market is the same thing as a public market; that the sam- 
goods are sold there as in public markets; that it is a “de facto” 
market ; and that it could only be opened with the city’s permis 
sion.

What constitutes a public market is not alone the fact that 
goods and provisions are sold therein. The very by-law of the 
city states that these may be sold in private stalls under license. 
Nor docs an agglomeration of private stalls constitute a pub 
lie market. For what number of shops would lie necessary, in 
such a case, to allow the establishment to be considered a pub 
lie market? If one shop does not constitute a public market, 
why should two of them transform the establishment into a 
public market? And if two are not enough, why should three 
suffice ?

It follows, therefore, that it is impossible to find a rule enab
ling us to distinguish between a public market and private 
shop if we adopt the contentions of the city and of the respond 
ents on this point.

The fact which characterizes the public market and differ
entiates it absolutely from private stalls, is the fact that any 
body can bring to it and sell in it his goods and provisions under 
the conditions established by the municipal authorities.

A private stall, on the other hand, is a shop where only one 
person carries on the trade which he has been authorized to 
carry on.

At vol. 26, p. 818, verbo “Market,” Cyc. says; —
Market—a designated place in a town or city to which all person* 

can repair who wish to buy or sell articles there exposed for sale.

Am. and Eng. Encycl. of Law, v. Markets, 2nd ed. vol. Ill, 
p. 1,139;

A public market is a market conducted either by the municipality 
itaelf, or by private persons under municipal authority and control, 
and open to the general public for the sale of marketable articles 
upon the payment of certain rents or fees when these are prescribed 
A private market is a market kept by an individual for his own per 
sonal use and advantage, without any letting out of stalls to other* 
and in which only certain articles of food are permitted to be offered
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The Wallenberg building is not a place where anybody may 
bring marketable articles or provisions and offer them for sale. 
Each shopkeeper is the only one who has the right to sell mar
ketable articles or provisions. It is, therefore, a private estab
lishment.

I do not say that the city could not prohibit such establish
ments. Paragraph 88 of article 300 of the charter authorizes 
it to enact and order that all marketable articles and provisions 
brought into the city for sale be brought to the public markets. 
The same paragraph adds that the council may authorize the 
sale of such marketable articles outside public markets under 
such conditions as it may see fit, And it is in virtue of this dis
position that the city in 1903 passed a by-law authorizing pri
vate stalls, under license from the city treasurer, provided they 
were situated at least 500 yards away from any public market. 
The by-law could have gone further; it could have declared, for 
instance, that the treasurer could not grant more than one 
license in any one establishment. Put it didn’t. The only re
striction imposed on private stalls is as regards their distance of 
500 yards from public markets.

Under these circumstances I cannot come to the conclusion 
that the premises leased to respondents by appellant were leased 
for an illegal purpose.

The respondents are entitled to a private stall license. Ap
pellant is not obliged to obtain it for them. If the city refuses 
to grant it, it is for respondents to take the necessary means to 
compel it to issue the same.

1 am, therefore, of opinion that the judgment of the first 
Court, dismissing respondent’s action, was well founded and 
that there is error in the judgment of the Court of Review, 
which reversed the same.

Appeal allowed ; judgment of the Court of Review reversed, 
and that of Davidson, J., restored.

Appeal allowed.

Annotation—Landlord and tenant (g II B—15)-Municipal regulations and
license laws as affecting the tenancy—Quebec Civil Code.

The French law on the subject of municipal licenses is similar to the 
English law. Restrictive municipal by-laws or decrees must be interpreted 
stricto Hcnsu. The rule is that commerce and trade is free and unrestricted. 
It has been held for instance that private individuals who allow the 
sale of goods in their stores do not contravene a public ordinance forbid
ding the offering of these goods for sale otherwhere than at the place 
destined to receive them. Dolloz, Périodique 1856-1-252; ibid. 1857-1-27; 
ibid. 1859-1-430 ; ibid. 1867-5-231.

Article 1612 of the Civil Code of the Province of Quebec says:— 
“The lessor is obliged by the nature of the contract :
(1) To deliver to the lessee the thing leased;
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Annotation(continued)—Landlord and tenant (§IIB—15)—Municipal
regulations and license laws as affecting the tenancy—Quebec Civil Code.

(2) To maintain the thing in a fit condition for the use for which 
it has been leased;

(3) To give peaceable enjoyment of the thing during the continu
ance of the lease.”

By article 1610. the lessor is not obliged to warrant the lessee against 
disturbance by the mere trespass of a third party not pretending to have 
any right upon the thing leased; but article 1018 adds, that if the dis 
turbance Ik? in consequence of a claim concerning the right of property or 
other right in and upon the thing leased, the lessor is obliged to suffer 
reduction in the rent, proportionally to the diminution in the enjoyment 
of the thing, and to pay damages according to circumstances, provided 
the lessor be duly notified of the disturbance by the lessee.

in Mots v. Iloliircll, 1 Q.L.R. 64, it was held, that work done by the 
corporation of the city of Quebec in lowering or altering the level of a 
street constituted partial expropriation as far as the riparian owners 
were concerned, giving to the lessees the right to obtain the diminution 
of rent or the cancellation of their lease.

In the case of Charpentier v. The Quebec Bank, R.J.Q. 21 S.C. 20ti. 
Fortin, J., held:—

"That the lessee, who has had the peaceable enjoyment of an im
movable leased to him cannot ask for the cancellation of the lease 
and damages on the ground that a third party, who has not dis 
turbed liis enjoyment, is proprietor of part of the immoveable.”

Of course it follows that the obligation to deliver the thing leased com 
prises the obligation to deliver the accessories of the thing. Myler v. 
Styles, M.L.R. 4 Q.B. 113.

By article 1641, the leasee has the right of action to compel the lessor 
to make the repairs and ameliorations stipulated in the lease, or to which 
he is obliged by law, or to obtain authority to make the same at the ex 
pense of the lessor ; or if the lessee so declare his option to obtain the 
résiliation of the lease, in default of such repairs or ameliorations made 
(2) To resiliate the lease for failure on the part of the lessor to perform 
any other of the obligations arising from the lease, or devolving upon 
him by law, and (3) To recover damages for violation of the obligations 
arising from the lease or from the relation of lessor and lessee.

In Ititchie V. (lirard ( 1808), R.J.Q. 15 S.C. 165, it was held that 
the lessee, who was disturbed in his enjoyment of the thing leased, by 
legitimate acts of the Crown, but who is not absolutely prevented from 
enjoying the same, has only a right to the diminution of rent, and can
not demand the cancellation of his lease; and it was further held that the 
lessor is not responsible in damages resulting from a disturbance which 
cannot be imputed to him.

Before the lessor can be compelled to make repairs he must be put 
in default to do so by the lessee.

By article 1629, when loss by fire occurs in premises leased, there is 
a legal presumption in favour of the lessor that it was caused by fault 
of the lessee, or by the persons for whom he is responsible; and unless 
he proves the contrary he is answerable to the lessor for such loss; but 
a contrary stipulation or renunciation by the landlord to the benefit of 
this article is quite legal, and of common occurrence.
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RE ST. BONIFACE BY-LAW (Action No. 1). MAN.
Manitoba King's Bench, Robson, ./. February 5, 1912. j- ^

1. Municipal Corporations ( § 11 C 3—00)—By-law or Ordinance—Pro- 1912
ceeiunos to Attack ah Invalid—Stating Grounds. ------

Where legal proceedings arc taken to set aside or declare invalid a Feb. 5.
proceeding taken by a municipal council in alleged exercise of its statu
tory powers, the party called upon to defend the impeached proceed
ing is entitled ex debito justitiu; to notice of the grounds of attack in 
due time to prepare the defence.

2. Motions and Orders (§ I—2)—Summons to Quasii Municipal By-
I. AW—STATI NO GROUN 08—A M E N DM ENT.

It will be implied in a statute authorizing proceedings by sum
mons to quash a municipal by-law or ordinance that the grounds for 
the motion are to he stated in the summons, but leave will be given 
to amend, if no statutory limitation interferes and the respondent is 
not prejudiced by the delay.

In this matter a summons was issued calling upon the city of 
St. Boniface “to shew cause why by-law No. 800 of the said city 
of St. Boniface should not be quashed.”

On the return of the summons, counsel for the city raised the 
objection that the summons for quashing the by-law did not set 
out in it any of the grounds on which it was proposed to ask that 
the by-law be quashed.

Leave was given to amend.
77. P. Blackwood, for the City of St. Boniface.
A. DubuCf for the applicant.
Robson, J. :—There can be no question that a party whose 

proceeding is impeached for alleged illegality has an absolute 
right ex debito justifia* to notice of the grounds of attack in 
due time to enable him to meet the attack.

To avoid injustice it should be implied in section 517* of the 
St. Boniface City Charter, that the grounds shall be stated in the 
summons. By inadvertence the summons in this ease omits a 
statement of the grounds upon which the applicant proceeds.

In lie Peck and Township of Amcliasburgh, 12 P.R. (Ont.) 
664, although there was an irregularity in the period of notice, 
Street, J., did not dismiss the application, but retained it and

•Section 517 of the Manitoba statute, known ns “The St. Boniface 
Charter," 7 and 8 Edw. VII. (Man.) eh. 57 is as follows:—

517. In case a resident of the city or any other person interested in a 
by-law, order or resolution of the council thereof applies to a Judge of the 
Court of King’s Bench sitting in Chambers, and produces to the Judge a 
copy of the by-law, order or resolution, certified under the hand of the 
clerk and under the corporate seal, and shews by nfildavit that the same 
was received from the clerk, and that the applicant is a resident or inter 
'■'ted as aforesaid, the Judge, after at least ten days’ service on the cor- 
poration of the summons or rule to shew cause In this behalf, may quash 
the by-law, order or resolution, in whole or in part, for illegality and, 
according to the result of the application award costs for or against the 
corporation. The decision of such Judge may lie appealed against to the 
full Court in the same manner as any other order made by said Judge.
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required that proper notice be given. It seems to me that in the 
present case I should, if the applicant alleges adequate grounds, 
amend the summons and require it to be re-served, making it 
returnable again at such a date as will allow of ten days’ notice. 
This course may save the repetition of the work and expense of 
another application. There is no lapse of any limitation period, 
or other circumstance, to prejudice the respondent. Should 
adequate grounds not be suggested there would, of course, be the 
dismissal of the summons. The respondent must be protected in 
the matter of costs.

The objection was taken that the proceeding should not have 
been by summons, but by notice of motion, and the case men 
tioned was cited in support. That case, however, went upon a 
state of legislation which does not exist here. The objection is 
absolutely answered by the fact that the St. Boniface City 
Charter is later and special legislation, and. therefore, its direr 
tions must be followed in preference to those contained in tin* 
King's Bench Act.

Leave to amend.

NASSAU v EQUITY FIRE INSURANCE CO.

Dirinioual Court, Ontario. Bond. ltiddell, and Sutherland, ./•/.
Jan liar u 12, 1912.

Costs (8 I—1»)—Apportionment—Two Issues—Success of Pi.ai.xtih 
o.x Onk—Reference ah to the Other.

In an action on a lire insurance policy where two issues are raised 
by the defence, one of fraud in overvaluation of the loss, as to which 
the plaintiff succeeds at the trial, and one of the quantum of dam 
ages as to which a reference is directed, the plaintiff is entitled t<» 
costs up to the hearing only so far as they have been incurred upon 
the issue in which he has succeeded ; the costs of the other issue, and 
of the reference should be reserved until after the Master shall have 
made his report.

[See also Calvert v. Canadian Xorthern III/. Co., 18 Man. R. 1107. 1 
Can. Ten Year Digest 87f>.]

Appeal by the defendants from the judgment of Mulo k. 
C.J.Ex.D., at the trial, in favour of the plaintiff in an action 
upon a fire insurance policy.

The judgment was varied as to costs, but otherwise affirmed 
Messrs. G. F. She pie y, K.C., and G. \V. Mason, for plain 

tiff.
W. K. lianey, K.C., for defendants.
Boyd, C. :—Having read the material parts of the evidence 

given for the plaintiff, 1 can find no ground on which to reverse 
the conclusion of the Chief Justice that no fraud was brought 
home to the plaintiff in the preparation of his claim papers 
The estimates may be or may not be high ; but the plaintiff has 
no knowledge of the billiard business ; cannot read or write
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and has had to call in experts or others known as claim-ad
justers who have skill and experience in the details of the differ
ent articles which were damaged by the water; and the plaintiff 
places himself in their hands, relying on their estimates as 
proper. There is no suggestion in the evidence to induce the 
belief that these people, most of them examined as witnesses, 
were conspiring to inflame the aggregate financial loss, or that 
the plaintiff was privy to any plot or conspiracy of that sort.

The defendants elected to call no witnesses, but to let the de
cision proceed on the evidence given; and on that there could 
be but one result, i.e., the one arrived at by the Chief Justice.

1 would vary, however, his disposition of the costs—all the 
costs up to the hearing should not be given against the company, 
but only the costs up to the hearing so far as they have been 
incurred upon the issue of fraud or no fraud, upon which issue 
the plaintiff succeeds; but there arc other issues which cannot 
be determined till the Master reports upon the proper sum to 
be paid by the company. Further directions and costs of refer
ence and costs not now disposed of reserved till after report.

Judgment affirmed (with this variation as to costs occasioned 
by the charge of fraud) and affirmed with costs to the plain
tiff.
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Sutherland, J. :—I agree.

Riddell, J. :—In this action, which is upon a fire insurance 
policy, the substantial defence is, overvaluation in the proofs of 
loss, and this from two points of view: (1) as indicating fraud, 
and so avoiding the policy; and (2) upon the quantum of dam
age.

Vpon the trial, the Chief Justice of the Exchequer Division 
said again and again that he would not try the question of 
value—he found for the plaintiff on the question of fraud, 
ordered the defendants to pay the costs of the action down to 
and including the trial, and referred the quantum to the Master 
in Ordinary.

The defendants appeal.
It seems to me a most material matter, when considering 

whether there has been a fraudulent overvaluation, to come to 
a conclusion as to the actual amount of the loss—and, were there 
nothing more in the ease, I should have thought there should 
be a new trial generally. Rut the defendants’ counsel raised 
no objection to the course pursued: indeed, rather the reverse; 
for, when the trial Judge said, “I will give you my view as 
to the case if you like, and then you can determine on your own 
course of action”—and thereupon gave his view—the defend
ants’ counsel did not offer any evidence.

The fullest latitude was allowed on the cross-examinatiwn of 
the plaintiff; and the defendants did not see fit to offer any 
evidence.
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1 think it is now too late to complain, and that the question 
of fraud should not he opened up.

But the learned trial Judge should not have directed all tie 
costs to he paid by the defendants—it does not yet appear 
whether they may not he entitled themselves to costs from tie 
plaintiff. The proper course will he to set aside the award of 
costs, and let the costs of the action, of the reference, and of 
this appeal, he disposed of by a Judge after the Master shall 
have made his report. The order that the defendants pay to the 
plaintiff the amount found due by the Master should also be set 
aside, and the proper order to make be determined by the Judge 
disposing of the costs, and at the same time.

Judgment varied.

WHALEY v. O’GRADY.
Manitoba King's Bench. Trial before Macdonald, January 24, 191:2.

1. Master and Servant (8 III A 2—290)—Acts of Servant or Agent
—Scope of Authority—Sales Agent—Agreement fob Future 
Re purchase of Shares at Advance.

Where an incorporated company is authorised to engage in the 
business of company promotion ami of buying and selling corporal»' 
shares, its sales agent has no implied authority to hind the company 
to re-purchase at a premium the shares of another company which it 
is promoting, although such agreement is made as part of or collateral 
to the agreement of sale and forms a part of the consideration thereof.

2. Corporations and Companies (§ IV G 2—114)—Powers of Officers
and Agents—Contract Without Seal iiy Vice-President and 
Sales Agent with Stranger.

An agreement hv a company engaged in the business of company 
flotation and of selling shares in the companies promoted through it* 
efforts, to give the buyer of corporate stock sold by its salesman the 
option of returning the shares within a limited time and of receiving 
back the purchase price with a premium added is not a transaction 
in the ordinary course of the company's business and will not In- 
binding on the selling company although made by the authority of its 
vice-president if such contracts had lx-cn forbidden by the president 
and were neither made nor authorised by any document or record 
under the corporate seal.

3. Corporations and Companies (8 IV' D 3—85)—Formal Requisites
of Contract—Agreements out of Ordinary Course—Torpor 
ate Seal.

Section 04 of the Manitoba Joint Stock Companies Act which dis
penses with the necessity for the corporate seal upon a contract or 
agreement made for the company by its agent, officer or servant in 
general accordance with his powers” does not apply to agreements 
made out of the ordinary course of the company's business, even 
by its vice-president in the company’s name; and the person dealing 
with the company's officer or agent in respect of agreements of that 
nature is put upon inquiry to ascertain that the officer or agent has 
in fact been duly authorised to enter into them.

Action for damages for breach of an agreement in writing 
purporting to be made by the defendant company through its 
sales agent to re purchase from the buyer certain shares of a 
traction company sold by defendant company to him, part of 
the consideration for the purchase being the agreement sued up-
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on that the buyer should have the option of demanding the re- man. 
purchase by the defendant company from him of the shares K
at an advanced price within a time limited. The vice-president 1912
had purported to authorise the agreement, in question but all 
agreements of that nature had been forbidden by the president XN H*LE'
before the closing of the sale to the plaintiff or the payment O’Gbady.
of the purchase money, but no notice of the president’s course —— 
of action came to the knowledge of the plaintiff. Neither the ta ement 
agreement of re- nor the vice-president’s authorisation
were under the corporate seal of defendant company. The de
fendant company repudiated liability to re-purchase at the ad
vance as claimed by the plaintiff, and pleaded that the lack of 
the corporate seal or of any official action of the hoard of dir
ectors to warrant such an agreement.

The plaintiff relied upon the letter written in the com
pany’s name by the vice-president and upon sec. 04 of the Mani
la Joint Stock Companies Act. That section R.S.M. 1902, 

ch. 30, see. 64), is us follows:—
64. Every contract, agreement, engagement or bargain made and 

every bill of exchange drawn, accepted or indorsed, and every pro
missory note and cheque made, drawn or indorsed, on behalf of the 
company by any agent, officer or servant of the company, in general 
accordance with his powers as such agent, officer or servant under 
the by-laws of the company or otherwise, shall be binding ujion the 
company; and in no vase shall it be necessary to have the seal of the 
company affixed to "any such contract, agreement, engagement, bargain, 
bill of exchange, promissory note or cheque, or to prove that the same 
was made, drawn, accepted or indorsed, as the case may be, in pursuance 
of any by-law or special vote or order; nor shall the party so acting 
as agent, officer or servant of the company bo hereby subjected indivi
dually to any liability whatsoever to any third party therefor; provided 
always, that nothing herein contained shall be construed to authorise 
the company to issue any note payable to the bearer thereof, or any 
promissory note intended to be circulated as money or as the note 
of a hank, or to engage in the business of banking or insurance as 
aforesaid.

The action was dismissed.
Messrs. W. J. Cooper, K.C., and A. Meighen, for plaintiff.
A. M. S. Iioss, for defendant company.

Macdonald, J. :—The plaintiff purchased from the defend
ant company, ten shares of the Gas Traction Company, Limited, 
at one hundred dollars per share. The sale was made through 
one II. V. Lyon, a stock salesman in the employ of the defendant 
company.

At the time of the sale Lyon, acting on behalf of the defend
ant company, entered into the following agreement (Ex. 1) 
with and addressed to the plaintiff. “This is to certify that 
in consideration of Matthew Whaley taking 10 shares of Gas

995
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Traction Co. stock, we agree to re-purchase same from you 1st 
January, 1911, at $115 per share if you desire to sell same.

Yours truly,
O'Grady Anderson & Co.

Per IT. V. Lyon.”

In the margin of this agreement, is written the following 
‘‘If you arc dissatisfied when you inspect factory in 10 days 
we will return your ok. & note and cancel subscription.

‘‘II. V. Lyon.”

Mr. Lyon claims to have authority by a letter (Ex. 2) given 
him by Mr. Anderson as vice-president of the defendant coni 
pany, which letter reads as follows : ‘‘II. V. Lyon, Esq., City.- 
Dear Sir:—In reference to your desire to guarantee to certain 
investors in stock of the Gas Traction Co., Ltd., that you will 
repurchase their stock at $125, in January, 1911, if such party 
desires to sell, we may say that we will stand behind you in this 
project providing we are given the dividend for the year 1909 
if we are asked to buy.

Yours very truly,
O’Grady, Anderson & Co., Ltd.

V. Pres. ’ ’

On the strength of this agreement to re-purchase (Ex. 1) 
the plaintiff gave his cheque to Mr. Lyon for one thousand dol
lars for the ten shares, which in due course was received by the 
defendant company ; the plaintiff, however, stopped the payment 
of this cheque by telling his banker not to pay it until he had 
returned from Winnipeg. His banker at the time advised him 
that the defendant was a joint stock company and he, the plain 
tiff, was to sec if the agreement executed by Mr. Lyon was 
authorized by the company.

The authority, Ex. 2, given by Mr. Anderson was given with 
out the knowledge or consent of Mr. O'Grady, who was tin 
president of the defendant company, nor does there appear from 
the evidence that any one connected with the company was con 
suited with respect to this authority given to Mr. Lyon ; this 
latter gentleman, who claims to be a member of the legal pro
fession, cannot very well be justified in saying that he took it 
for granted that everything was in proper order and his author
ity complete.

Sales of stock of the same company were made by Mr. Lyon 
to a number of others on terms similar to those upon which 
the stock it is claimed was sold to the plaintiff and which th- 
defendant company re-purchased and as soon as the agreement 
(Ex. 1) came to the knowledge of Mr. O’Grady, the president of 
the defendant company, he took exception to it and ordered that
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sales of stock on such a condition be stopped and the authority 
under which such an agreement was made be withdrawn. This 
action on the part of Mr. O’Grady was communicated by letter 
to Mr. Lyon, and received by him prior to the closing of the 
agreement with the plaintiff by payment for the stock purchased 
by him.

After the receipt by Lyon of this letter he, in company with 
the plaintiff called at the office of the defendant company in the 
city of Winnipeg and after having visited the factory of the 
Gas Traction Company had an interview with Mr. Anderson. 
What that interview was is not made clear, but whatever it was 
Mr. Anderson told the plaintiff lie could take the stock or not 
and tore up the cheque which the plaintiff had lirst made out 
in payment of his stock. The plaintiff then expressed himself 
as satisfied to purchase the stock and a new cheque was made 
out and signed by him in payment of the stock, but he says it 
was on the understanding that the agreement to re purchase 
(Ex. 1) would be adhered to, and in this he is corroborated by 
Lyon and although on this point the evidence of both plaintiff 
and Lyon is extremly weak and particularly in the face of the 
fact that at the very time Lyon had in his possession the letter 
forbidding further sales on the strength of agreement to re
purchase (Ex. 1), and said nothing to the plaintiff about it, 
either on his journey to Winnipeg or in Winnipeg, yet, as their 
evidence is not denied, I suppose 1 should accept it, but 1 hold 
without hesitation that Mr. O’Grady was not present and had 
no knowledge of, and was not a consenting party, to any such an 
agreement, and if such an agreement was made it was between 
Anderson and the plaintiff. The plaintiff brings this action for 
breach of the agreement to re-purchase (Ex. 1).

Assuming then, that the sale to the plaintiff was on the 
strength of the agreement (Ex. 1), is the defendant company 
which is a corporate body, incorporated under the Manitoba 
Joint Stock Companies Act, bound by this agreement?

It is a well understood and settled rule of law, subject to one 
or two exceptions, that a body corporate is not bound by any 
contract which is not under its corporate seal: Pollock on Con
tracts, 6th ed., p. 142. The seal is required as authenticating 
the concurrence of the whole body corporate. “If the legisla
ture, in erecting a body corporate, invest any member of it, 
either expressly or impliedly with authority to bind the whole 
body by his mere signature or otherwise, then undoubtedly the 
adding a seal would be matter purely of form and not of sub
stance." “In other cases the seal is the only authentic evidence 
of what the corporation has done or agreed to do.” “Every 
nu mber knows he is bound by what is done under the corporate 
seal and by nothing else”: Mayor of Ludlow v. Charlton, 6 M. 
& W. p. 822.
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The plaintiff relies on section 64 of the Manitoba Joint Stock 
Companies Act as dispensing with the necessity of a seal. 
“Every contract, agreement, etc., made on behalf of the com 
pany by any agent, officer or servant of the company in general 
accordance with his powers as such agent, officer or servant 
under the by-laws of the company or otherwise, shall be binding 
upon the company; and in no case shall it lie necessary to hav 
the seal of the company affixed to any such contract,” etc.

It cannot be successfully urged that Lyon was acting in 
general accordance with his powers, unless the letter given him 
hy Mr. Anderson invested him with such powers.

There is nothing in the articles of incorporation in vest in.: 
Anderson, expressly or impliedly, with the authority of binding 
the company. Now, does this section 64 invest him with such 
authority. In my opinion it does not. It is not an act done by 
him in general accordance with his powers. There is nothing to 
shew that he had such authority even from the directors, ami 
lie did not, it is proved, have the authority of the president, 
and even if he had, this is not such a transaction in the ordin 
ary course of the defendant company’s business under its char 
ter as could be binding upon the company unless the agreement 
was legally executed under its seal.

The plaintiff was warned before closing the matter that tin* 
company was a corporate body and lie was to see if the company 
authorized the agreement. Ilad he taken proper precautions 
he could readily have seen that the company could not he hound 
by Mr. Anderson’s assurance that the agreement upon which he 
now depends would be carried out, nor would it be any mor 
effective if that assurance was endorsed hy Mr. 0‘Grady, th 
president.

The action must be dismissed with costs.
Action dismissed.

N.H.—An appeal from the above judgment is finding.

ONT BROWN v BROWN

Ontario Court of Appeal. Moss. C.J.O.. Marlarrn. Meralith. ami Mayr 
1g12‘ JJ.A. January 17, 1912.

------- ■ COVENANTS AND CONDITIONS (§111 C 1—37)—FULFILMENT PBEVKNTKD IIY
Jan. 17. Claiming Party.

A party to a contract cannot take advantage of the non-fulfilment 
of a condition the performance of which ha* l**en hindered by himself. 

I See also Roberts v. Bury Commissioners, L.R. f> C.P. 310.)

Appeal by the defendant from the judgment of Falcon- 
bridge, C.J.K.B., 2 O.W.N. 1242, in favour of the plaintiff, for 
the recovery of damages for breach of a contract for the sal •
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by the defendant to the plaintifT of an hotel equipment ami husi 
ness in the village of Massey.

The appeal was dismissed.
IV. .V. Fcryuaon, K.C., for plaintiff.
/«'. McKay, K.C., for defendant.
The judgment of the Court was delivered by Meredith, 

,f.A. :—In considering the agreement, regard must he had to the 
character of the thing being dealt with and the knowledge of 
the parties ns to the only manner in which the thing to he done 
could he done.

The parties were contracting for a lease of a public house, 
and for the sale and purchase of the goods and chattels in it, 
as a going concern : and the license to sell liquor in it was an 
essential part of it: it was essential to both parties that the 
license should be maintained : that is expressed in the pro
vision, contained in the agreement, that the license was to re
main with the house and not to leave it: and both parties were, 
of course, well aware that that could not be effected without a 
transfer, in the manner required by the liquor license laws and 
regulations, of the license from the landlord to the intended 
tenant. The clause of the agreement providing that the contract 
was not to come into effect until the intended tenant obtained 
a satisfactory assurance from the license department that he 
would “secure” the license for the house, must be read in the 
light of these things.

The thing to be done, the thing which each of the parties 
intended should be effected, was a transfer of the existing license 
from the landlord to the intended tenant: and the intended ten
ant promptly took the proper means to fulfill the agreement, 
upon his part, in this respect ; he applied to the proper officer, 
the local license inspector, and obtained from him the most 
satisfactory assurance possible, in such a ease, that the license 
would be transferred in due course, as it undoubtedly would 
have been but for the misconduct of the landlord, who, though 
he made no sort of objection on this score, but, on the contrary, 
acknowledged in writing that it was then for him to make formal 
application for the transfer of the license, refuse to carry out 
his contract unless paid a greater price than he had agreed to 
take. The intended tenant had done all that he usefully could ; 
the inspector had actively taken the matter up; all that was 
needed to procure the transfer of the license, so that it should 
remain with the house and not leave it, was, that the landlord 
should make the necessary formal application for the transfer 
of it to the intended tenant ; and there was, I have no doubt, 
under the agreement, at least an implied obligation on his part 
to do that, as he substantially admitted in his letter of the 7th 
November, as I have already mentioned.

ONT.

C. A.
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Non-fulfilment of this condition is really the only defend1 
to this action now seriously relied upon; there is nothing to sup 
port the defences pleaded and of which particulars were given.

In my opinion, the judgment which, at the trial, was direct 
ed to he entered, in the plaintiff’s favour, was right, and ought 
to be affirmed, for more than one reason.

First: because the condition was substantially performed on 
the part of the intended tenant: a satisfactory assurance was, 
in substance, obtained: all that was possible on his part was 
done, and all that was needed was the consent of the landlord t" 
effect the transfer of the license. No one can for a moment 
doubt that the transfer would have been effected if that con 
sent had been given.

Second: because that which was done by the intended ten 
ant was accepted by the landlord as a sufficient compliance with 
his obligation to procure the satisfactory assurance: this seem> 
to me to be fully proved by the testimony at the trial, and the 
letter to which I have referred.

And third: because, if not fulfilled, the non-fulfilment wa> 
caused by the landlord’s misconduct alone, of which he can 
not take advantage: “it is a principle, very well established at 
common law, that no person can take advantage of the non 
fulfilment of a condition the performance of which has been 
hindered by himself:’’ see Roberts v. Bury Commissioners, L. 
R 5 C.P. 310.

Appeal dismissed with costs.

man KOKORUTZ V. IRWIN et al.

K. R. Manitoba Kiny's Bench, Prcmleryast, J. January 29, 1912.
1912 1. Fraud and Décrit (8 IV—15)—'Transaction Misunderstood by Illit

eratk Grantor—Unconscionable Rarc.ain—Lack ok Ixdepend 
•lan. 29. ent Advice.

A deed of land by which an illiterate person is alleged to have 
sold and conveyed a substantial interest or equity in a farm in return 
for a lease given back by the grantee upon a “half-crop” rental will 
be looked u|mn with suspicion, and the transaction may l>e annulled, 
if the circumstances shew that the grantor misunderstood the nature 
of the transaction which he had been induced by the grantee to entei 
into without opportunity for independent advice.

| See also Leuke on Contracts, 6th ed. 291.1

Trial of action to set aside on the ground of fraud, a deed of 
land made by plaintiff to the defendant Irwin, a lease given back 
by him to the plaintiff and a deed from defendant Irwin to his 
co-defendant who had participated in the transaction impeached 
Judgment was given for the plaintiff.

(1. A. Kokins, for plaintiff.
If. F. Maul son, for defendants.
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Prenderqast, J. :—The plaintiff and lier husband are illiter
ate Galicians, having practically no knowledge of English, except 
such as can enable them to carry on the small transactions con
nected with the purchasing of necessaries and the selling of their 
farm produce.

On May 12th, 1911, the plaintiff had paid $900 on the agree
ment for sale, broken over 100 acres and erected buildings which 
I value at $1.000 at least. On that day. unattended by either 
counsel or friend, except her husband, the plaintiff executed, by 
putting her mark thereto, a quit claim of the property to defen
dant Irwin and was given in return by the latter a six year lease 
on half-crop rental, which could be terminated six months later 
or any subsequent fall or winter by the lessor. Both documents 
were prepared by Irwin and witnessed by Anderson, who bought 
the property from Irwin two days later. The transaction was 
carried on in the parlor of a hotel at Shoal Lake, ami nobody 
was present but the two Kokorutzs and the two defendants.

Surely these circumstances are such that, even if. as the 
fact is. the plaintiff was in arrears in her payments under the 
agreement, the defendants’ version should be strictly tested.

The plaintiff's husband says he was made to understand that 
the change which was meant to lie effected, was that half-crop 
payments were substituted to the cash instalments provided 
by the original agreement. Î believe this statement, lie says 
that the quit claim and the lease were not read to him. and I 
accept his evidence against the tlimsy statement of both de
fendants on that point. And even if they had been read over to 
them, what could the plaintiffs understand of it? Then. William 
Lamb, whose evidence I have no reason to discredit, contradicts 
the defendants on at least one most material point.

The Court cannot countenance such a transaction. It is 
one where the Kokorutzs. very far from being at arm's length, 
were morally hound up, blind and helpless.

Whitla v. Rivrrvirw, 19 Man. R. 749. and Canadian-Fair- 
hanks v. Johnston, 18 Man. R. 589. have not the remotest bear
ing on the prient case.

The quit claim from the plaintiff to Irwin, the lease from 
Irwin to the plaintiff, and the agreement for sale from Irwin 
to Anderson, will 1>e declared null and void.

MAN.

K. It. 
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Judgment for plaintiff.
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GUNN v CANADIAN PACIFIC RAILWAY CO.
Manitoba Court of Appeal. Richards, Perdue, and Cameron. JJ.A.

February 12, 1912.

1. Negligence (§ I C 2—50)—Defective Floor—Dangerous Premises
—Liability of Owner.

Where the owner nr occupier of a stable, supplies stable accomim- 
dation and feed for horses at a fixed sum per day, but without giving 
the exclusive use of any part of the stable, lie is under obligation t ■ 
see that the stable is in a reasonably safe condition so far as the e\ 
croise of reasonable care and skill can make it so. and this obligation 
subsists notwithstanding that the horses were fed and cared for by 
their owner.

\ Francis v. Cockrell, L.R. .1 Q.B. 501. and Steirart v. Cobalt, 1!» 
O.L.R, 667, applied; see also Annotation to this case.]

2. Buildings (8 IT—15)—Private Rights—Obligation of Occupier to
Licensee.

The obligation resting upon the owner or occupier of a building to 
which the public is invited to commit themselves or their property is 
to have the structure in a reasonably safe condition so far ns tlie 
exercise of reasonable care and skill can make it so.

| Pollock on Torts, Rt.h ed., pages 508, 612, referred to; see also 
I'nderhill on Torts, 9th ed., page 171.]

Appeal from the County Court in an action for (lamages for 
injury to horses caused by a defective stable flooring.

The nonsuit at trial was set aside by the Court of Appeal 
(Richards, J.A., dissenting).

IV. L. Garland, for plaintiffs.
IV. II. Curie, for defendants.
Richards, J.A. (dissenting) The plaintiffs were contrac

tors for building a subway and used a number of horses at that 
work.

The defendants owned a stable near where the subway was 
being built, and used it only for the purpose of stabling horses 
in transit on their railway. They are not livery, or hoarding 
stable keepers, in any sense.

The plaintiffs, finding apparently that there would Is1 room 
for their horses in the defendants' said stable, arranged with 
them to use such portion of tile stable as they needed for their 
horses. They also were allowed by the defendants to have a 
telephone in the building and to use an office, apparently with 
out charge for the office. It was agreed that the plaintiffs should 
furnish the bedding for their own horses, and should lied them 
and do all the work of looking after them, including feeding 
them ; but they were to be at liberty to use feed which the de 
fendants had on hand for their own purposes. They were to 
pay for this 50 ceuts per day for each horse. Bills were ren
dered from time to time by the defendants to the plaintiffs for 
the 50 cents a day per horse, and in those bills it is charged 
as “stabling” the horses. The above, however, were the fai ls 
as to how the horses were handled and fed.
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There is no evidence that anyone remained in the building 
at night. The above arrangement liegan in May and went on 
until December. In December a heavy horse, owned by the 
plaintiffs while occupying a stall in the stable under the above 
arrangement, was injured by his foot going through the floor
ing of the stable. This floor was about three and a half feet 
above the ground. The horse was so injured from his leg 
going down through the break, and apparently from his strug
gles to extricate himself, that he died.

The plaintiffs brought this action in the County Court of 
Winnipeg, claiming that the defendants were boarding the 
horses for the plaintiffs and that, owing to a defect in the 
flooring and to the negligence of the defendants in allowing the 
stable to remain in an unsafe condition the flooring gave way 
and the horse fell through and died as a result. The action was 
tried before His Honour Judge Dawson, who nonsuited the 
plaintiffs. The plaintiffs then appealed to this Court.

The evidence is very vogue in some respects in which it 
should be clear, and it is difficult to get at exactly what the 
facts were. No one was%called on behalf of the plaintiffs to 
state what the original arrangement was. There seems to be no 
doubt that Mr. Dickson, the superintendent of the defendants’ 
stock yards, who had supervision over the stable, was rather 
nervous about its condition. He says, however, that he in
formed Mr. “Ewart” Gunn fully as to the stable, but later he 
says that, his recollection of having spoken to Mr. Gunn was 
not so very clear, but he knows that, when the horses were put 
in. he told the man who had charge of them for the plaintiffs, 
about the condition of the stable, and that lie was nervous about 
it. and asked him. if at any time he noticed any defect in the 
floor, to report it to him, so that lie could have it repaired. He 
says that this man did so report to him at times, and that, in 
every such case, repairs were made.

The man who had charge of the horses for the plaintiffs 
denies having reported the need of any repairs, or there hav
ing been any repairs required, while lie was there. He does not, 
however, deny having lteen told by Mr. Dickson, his opinion of 
the floor, or that Dickson asked him to report defects.

It is very difficult to find a precedent for such a case as this. 
The law referring to livery stables, inn keepers ana agisters 
cannot apply, it seems to me, because the horses were not in 
any way entrusted to the defendants, but remained entirely un
der the control and care of the plaintiffs, and there was, there
fore. no bailment.

It is not exactly similar to a ease of letting lodgings, because 
the evidence apparently does not shew that any definite portion 
of the stable was constantly used by the plaintiffs, or was set 
apart for their use.

MAN.
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The plaintiffs were apparently mere licensees. Whether they 
were licensees for hire or not, 1 find it difficult to understand 
but it seems to me that the meaning of the evidence is that the 
50 cents a day was a charge merely for the food eaten by the 
horses. I judge this from the fact that that is said to be what 
the railway company charged for feeding the horses which they 
■tabled there while in transit. The fact that no charge was 
apparently made for the use of the office by the plaintiffs. I 
think, slightly corroborates this.

Perhaps the nearest position that one can think of to that 
which existed between the plaintiffs and the defendants, with 
regard to this stable, is that of a tenancy at will from day to 
day. If that were the position between them, I take it there 
would be no liability on the part of the defendants. But as 
sinning it to be that the plaintiffs were not tenants at will but 
were licensees, whether for hire or not, the fact is that they 
occupied parts of this stable daily for some seven months, with 
differing numbers of horses, and 1 think they had ample tine- 
to see for themselves the condition of the stable. Then, too 
there is the uucontradicted evidence of Dickson that he warm-d 
the man in charge to be careful and report to him if any re
pairs were needed. It seems to me that a man so put in charge 
by the plaintiffs was their agent to receive notice of matters 
affecting the stable. There is no evidence, too, that the plain 
tiffs themselves did not know its condition. I cannot but think 
that, before the accident occurred, they knew it and took all 
risks. If so, it seems to me immaterial whether they were, as 
to the use of the stable, licensees for hire or bare licensees 
There is no evidence that the place, where the horse’s leg went 
through, was, before the accident, known to either party to h 
weak, or that there was any reason, known to the defendants 
and not to the plaintiffs, to suspect that it was dangerous.

The limit of liability in such a case seems to me not greater 
than that stated by Mr. Justice Harlan in Bennett v. Railroad 
Co., 102 U.S., at p. 580, where he says:—

The owner or occupier of land who by invitation, express nr im 
plied, induce# or leads other# to come upon his premises for an; 
lawful purpose, is liable in damage to such persons—they using 
due care—for injuries occasioned by the unsafe condition of tl • 
land or its approaches, if such condition teas known to him and not 
to them.

If that is the limit, then there is no liability here, if I 
am right in the view that the plaintiffs should be held on lie 
evidence to have known before December the condition of tli 
stable.

In my opinion, the learned trial Judge was right in !ii> 
finding. I would dismiss the appeal with costs.
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Perdue, J.A.:—The plaintiffs are contractors and were en
gaged in the construction of the McPhillips street subway in the 
city of Winnipeg. They used a number of horses upon the work 
and, by an arrangement made with the defendants, the horses 
were stabled in a stable belonging to the defendants, the latter 
charging the plaintiffs fifty cents per day per head for the 
stabling and feed of the horses. Although the defendants sup
plied stable accommodation and feed for the horses, the plain
tiffs’ men attended to and fed them, but there was no one on 
behalf of the plaintiffs in charge of the horses during the night. 
The stable in question was at the same time used by the de
fendants for horses in transit, while the same were detained in 
Winnipeg during their shipment over the defendants’ railway. 
After the plaintiffs had for some time stabled their horses in 
defendants’ stable under the above arrangement, one of their 
horses broke through the flooring of the stall it occupied and 
received such injuries that it died. The present action was 
brought in the County Court of Winnipeg to recover damages 
for the loss of the horse and the learned County Court Judge 
entered a nonsuit.

The defendants, besides denying their liability, set up that 
the stable was leased to the plaintiffs who undertook to repair 
or to immediately notify the defendants of any repairs that 
might be required, that the plaintiffs did not keep the premises 
in repair and neglected to notify the defendants of any defect 
in the flooring.

It is clear that the relationship of landlord and tenant did 
not exist between the parties. During all the time the stable 
was made use of for the plaintiffs’ horses the defendants were 
also using it for stabling other horses in their charge. The evi
dence shews that no particular stalls were set apart for plain
tiffs’ horses. The defendants’ official in charge of the stable 
said that the defendants utilised every portion of it for horses 
in transit during the time plaintiff's’ horses were there. The 
defendants remained in possession and occupation of the stable 
and merely supplied accommodation for the plaintiffs’ horses.

An attempt was made to prove an agreement with the plain
tiffs that they would report to defendants’ agent in charge any 
defects noticed in the floor of the stable and that the agent would 
have them repaired. The evidence failed to prove any such 
agreement with the plaintiff's. The defendants’ agent in charge 
of the stable requested the plaintiffs’ stableman to report any 
defects he noticed, but there was nothing in the nature of an 
agreement to report defects shewn in the evidence.

1 think the transaction between the parties in regard to the 
stabling of the horses was in the nature of a bailment for a re
ward. The fact that the plaintiffs had charge of the horses 
and fed them while in defendants’ stable does not seem to me
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to be material in dealing with the question of the responsibilil 
assumed by the defendants. They agreed, for a valuable cob 
sidération, to furnish stable accommodation and feed for tli 
plaintiffs’ horses. Whether we regard the arrangement as 
bailment for a reward or as a license to the plaintiffs for a valu 
able consideration, the duties vast upon the defendants are vu 
much alike.

If the defendants were bailees for hire they were Imhiii I 
to take reasonable care that the building in which the hors, s 
were stabled was in a proper state so that the animals mi. t 
be reasonably safe : »S'carle v. Lave rick, L.R. 9 Q.B. 122: /.V 
bant v. King, 11893] A.C. 632, 640, 641.

If, upon the other hand, we regard the transaction as a lic
ense to the plaintiffs to make use of the defendants' stable ami 
fodder for the purpose of sheltering and feeding their horses, 
in consideration of a money payment, the defendants impliedi 
warranted that the stable was reasonably fit and safe for the 
purpose : Francis v. Cockrell, L.R. 5 Q.B. 501 ; Stewart v. r../,- 
alt, etc.. Association, 19 O.L.R. 667. In these eases persons were 
injured owing to the unsafe condition of structures which 1h.-> 
were invited to use and for the use of which they paid fees. 
But the rule laid down in Francis v. Cockrell by Montague 
Smith, J., that the structure has to be in a reasonably safe 
condition, so far as the exercise of reasonable care and skill van 
make it so, applies also as against the possessor of a structure 
to which it is intended that persons should entrust their pro
perty animate or inanimate : Pollock on Torts, 8th ed., •’> 1 -. 
Lax v. Corporation of Darlington, 5 Ex. Div. 28; The Moon m l. 
14 P.D. 64; Searle v. Lavcrick, supra, at page 129. Tin- 
judgments in Francis v. Cockrell in the Exchequer Chamber 
shew that a ease like the present may tie based either upon ii 
breach of an implied contract or upon a breach of a duty im 
posed on the defendant to have the building reasonably tit lor 
its purpose: pp. 510, 511, 513, 514, 515.

The learned County Court Judge did not give a decision in 
writing or intimate upon what grounds he entered a nonsuit 
It was stated by counsel upon the argument of this appeal that 
the learned Judge expressed, at the trial, a leaning towards the 
view that a tenancy had been created. If he decided tin* .-as.* 
upon that ground it was unnecessary for him to come to any 
conclusion upon the evidence as to the condition of the stable 
or the care taken by the defendants to keep it in a sal. con 
dition.

The evidence shews that the floor of the stable was construe 
ted of a single layer of two-inch planks. Under the floor it e 
was an open space of three or four feet. The horse in question 
was a heavy animal weighing some 1650 pounds. There is un 
contradicted evidence that such a floor is not sufficient or saf-



1 D.L.R. | Gi nn y. Canadian Pacific R.W. Co. 237

for a stable in which heavy horses an- kept. The defendants 
agent in charge of the building admitted that he knew the 
floor was not safe. He said: “I never felt very safe, heavy 
horses being continually in there, you know, wearing the plank, 
knowing that there was an opening underneath.” lie asked the 
plaintiffs’ man to report to him any defects he noticed in the 
floor so that they might he repaired. Defects were reported 
and the.se were repaired by being planked over.

It was urged on behalf of the defendants that because the 
plaintiffs’ man noticed and reported defects in the stable floor, 
the plaintiffs should he fixed with knowledge of its condition 
and should he taken to have assented to the risk. This eou- 
tcntion is, I think, completely disposed of by the judgment in 
limitant v. King, [1895| A.C., at page (>41. Lord Watson, in 
giving the judgment of the Court, said: “It would he a very 
dangerous doctrine, for > re is not a vestige of authority,
to hold that a depositor of goods for safe custody, who, hv him
self or his servants has had an opportunity of observing certain 
defects in the storehouse, must he taken to have agreed that any 
risk of injury to his goods which might possibly he occasioned 
by these defects should he borne by him, and not by his paid 
bailee. The authorities relating to the vexed maxim volenti non 
fit injuria have no hearing whatever upon the point.”

It is reasonably certain from the evidence that a floor such 
as was put in this stable would, with the constant use to which 
it was subjected, develop, and that the floor in question did de
velop. defects and weaknesses which would endanger the horses 
placed in the stable. Upon the defects first becoming known to 
the defendants or their agent in charge, it was their duty to 
have put the floor in a safe condition and not to have waited 
for other defects to appear with the intention of patching them 
as they did appear. The defect which occasioned the death 
of the plaintiffs’ horse made its first appearance when it actually 
caused the injury. The defendants through their agent in 
charge of the stable had had ample warning of tin- unsafe condi
tion of the floor and should have taken steps to it safe
for the purpose for which it was used so that horses stabled 
therein, for the keep of which the owners were paying, might 
be reasonably safe.

I think the nonsuit should he set aside and a verdict entered 
for the plaintiffs for $2f>0. The plaintiffs are entitled to the 
costs in the County Court, including the usual counsel fee, and 
to the costs of this appeal.

Cameron, J.A.:—The plaintiffs bring this action to recover 
the value of a horse killed by injuries to its falling through 
the floor of a stable belonging to the defendants. According to 
one of the plaintiffs the contract was this: “We put the horses
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in there and they were to charge us GO cents a day for them 
each, we were to do the feeding and they were to supply tl 
feed.” According to the hills rendered and paid the numh< v 
of the horses varied from time to time and even from day to 
day. The plaintiffs had a man who looked after the horses 
and their feeding. They had also a time-keeper at the stabl s 
and a telephone. The man in charge of the horses says he f t 
the horses and cleaned out the stable and that he was then 
all the time during the day, hut that no one was there at night. 
This occupation of the premises lasted several months. Dick 
son, the defendants’ agent in charge of their stockyards, was 
examined for discovery and his examination was, in part, put 
in on behalf of the plaintiff. lie said that he looked after 
the stables himself and that his understanding was that the 
plaintiffs looked after the horses themselves. Called for the 
defence he said that he fully informed Mr. Gunn as to the eon 
dition of the stable. lie further stated in bis examination for 
discovery and at the trial that, he had told the man in charge 
that if he noticed any defects to report to him. He also stated 
that he made inspection of these stables and that he ordered r. 
pairs made during the plaintiffs’ occupation. Portions of the 
stables not occupied by the plaintiffs’ horses were used for 
horses in transit.

On these facts what was the relationship between the dr 
fendants and the plaintiffs? It seems to me that it was not 
that of landlord and tenant. No specific part or parts of the 
stables were reserved for the plaintiffs. It is impossible, flier, 
fore, to say that there was given to the plaintiffs exclusive pus 
session of any part of the stables. It also seems to me that the 
relationship created between the parties was not that of bail., 
and bailor. The chief characteristic of a bailment is the intrust 
ing of a chattel by a person called the bailor to another person 
called the bailee for some purpose upon a contract, express or 
impliedBeal on Bailments, p. 7. There was here no in
trusting of the horses by the plaintiffs to the defendants on 
the contrary, the plaintiffs did not intrust the defendants with 
the care and custody of the horses, but undertook to take n- 
of them, and did take care of them, themselves.

It seems to me that the relationship between the parties \\a> 
akin to that of licensor and licensee, but whether these t i ms 
accurately determine the relationship is not important. Tin- 
plaintiffs were, in effect, invited to come and stable their horses 
upon the defendants’ premises, and the latter, thereupon is 
sume an obligation to see to it that the premises were in a n 
sonably safe condition for that purpose : Francis v. Coclr ll, 
L.R. 5 Q.B. 501; A. & E. Kncyc. XVIII. 1137. Did the defen 
dants fail to exercise ordinary care and diligence to construct 
and maintain these stables in a reasonably safe condition for
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occupation b.v horses under the circumstances? The fact is 
that the horse was killed owing to a defect in the floor of the 
stall. Res ipsa loquitur, and the evidence having gone thus far, 
the burden of proof is shifted : O’Brit n \. Michigan Central, 
19 O.L.R. 34.r>. 349. The inference can hi- drawn from the horse’s 
injury and death under the circumstances, that the floor was 
defectively constructed or insufficiently maintained, and enough 
is proved to call for explanation by the defendants. Such ex

in is not forthcoming. The defendants have not shewn 
that the flooring of this stall was constructed and maintained 
so as to be reasonably safe for the purpose of stabling horses. 
On the contrary, Dickson, when asked: “You were of the op
inion that the stable needed repair!” answered: “1 never 
felt very safe, heavy horses being continuously in there, you 
know, wearing the plank, knowing that there was an opening 
underneath.”

In the recent case of Stewart v. Cobalt, 19 O.L.R. the 
defendants, the owners of a rink, were held liable in damages 
for negligence in respect of injuries sustained by the plaintiff, 
who paid for a seat in the rink to see a hockey match, ami who was 
injured by reason of the breaking of the railing of the gallery, 
in which he was seated, the railing not being so constructed as 
to resist the outward pressure of the spectators leaning forward 
to see what was going on below, which was to be expected and 
should have been guarded against. The defendants were not 
absolved because they had employed a competent architect. 
Chancellor Boyd, refers in his judgment to Francis v. Cockrell, 
supra, and mentions that Sir Frederick Pollock f^on Torts, 8th 
ed.. p. 508) points out that the obligation resting upon the owner 
of a building to which the public is invited is different from 
the ordinary law of negligence.

Tin* structure must be in a reasonably sale condition so far as 
tlie exercise of reasonable care ami skill can make it so.
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It is to be noted that Sir Frederick Pollock refers, at p. 508, 
tu the rule as applicable to persons having control over buildings 
and other structures intended for human use and occupation. 
But the rule is not thus restricted, as he subsequently points 
out :—

The possession «if any structure t«i which human being* arc in 
tended to commit tliem«elves or their property, animate or inani
mate, entails this duty on tin? occupier or the controller: p. 512.

In these grand stand cases the strain that should have been 
foreseen and provided against was, comparatively, a sudden one 
and confined to a brief period. In the present case the pressure 
was prolonged and continuous. But 1 see no reason why the 
rule, as above stated, should lx* varied merely because of this 
difference.
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On the whole, therefore, I think the plain tills have estab
lished the liability of the defendants and are entitled to re
cover.

Judgment for plaintiffs.

Annotation—Negligence <§I C 2—501—Duty to licensees and trespassers 
—Obligation of owner or occupier.

The owner of n building in courte of construction owes to those whom 
lie invites into or upon it the duty of using reasonable care and skill in 
order to have the property and appliances upon it intended for use in the 
work lit for the purposes they are to he put to. Such duty is not dis
charged by the employment of a competent architect to prepare plan* 
for the building and a competent contractor to attend to the work of 
construction : but the fact that the building is in an unfinished state max 
render the obligation of the owner towards a workman c red upon it 
less onerous in law than it would lie in the ease of a completed structure. 
(Judgment of the Court of Appeal. 12 O.L.R. 4. and of the Divisional 
Court, 9 O.L.R. 57. allirmed.i Yaliquette v. Kroner, 39 Can. S.C.R. 1 

The owners of a rink were held liable in damages for negligence in re 
sped of injuries sustained by the plaint ill", who paid for a seat in the 
rink to see a hockey match, and who was injured by reason of the break 
ing of the railing of the gallery, in which he was seated—the railing not 
I icing so constructed us to resist the outward pressure of the spectators 
leaning forward to see what was going on Mow. which was to be ex 
peeled and should have lieen guarded against. The defendants were not 
absolved because they had employed a competent architect. Stcirart \ 
Cobalt Curling and Skating Association, 10 O.L.R. 007.

Where a trail or way over a railway track is used by the public b.x 
invitation or license of the railway company, a person crossing the track 
upon the same is bound to observe reasonable precautions to avoid injur, 
by trains; and where the evidence shews that he has not done so, he 
cannot recover from the company for such injuries without proving that 
they were immediately caused by the negligence of the company's servants 
only : IV. ir v. C PU. | lSrtfl), |« A.R. 100, followed. Ragle v. Canadin 
Sort hern Uailuag Co., 11 Man. R. 275.

If the injured party was a mere licensee, who entered the car not a- 
a passenger, but for the purpose of plying his trade there, and whose pre
sence was simply tolerated, he would have no right to complain becau- 
the safety of the car was not improved by the addition of a step. Blael 
more v. Toronto Street Itailtrag Co.. 38 U.C.R. 172, 210.

The pla inti IT's son was given leave by a yard master of the defendant 
to learn in the railway yards the duties of car checker, with the expect.i 
tion that if he became competent he would lie taken into the employin' ! 
of the defendants in that capacity, and lie was free to devote as much 
as little time to acquiring the necessary knowledge ns lie saw fit. W in 
he was in the railway yard a few days after this permission had been 
given he was killed by an engine of the defendants which was running 
through the railway yard without the bell being rung though the rub 
of the defendants required this to lie done. It was held that the deceased 
was a licensee and not a trespasser; that the defendants were bound : 
exercise reasonable care for his protection; and that the omission to gi\ 
the warning was negligence which made them liable in damages for hi-
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Annotation (continued)—Negligence (§ I C 2—50)—Duty to licensees and
trespassers—Obligation of owner or occupier.

death. The Court lieing of opinion, however, that damages of $.'1.000 
allowed by the jury were excessive, ordered that there should he n new 
trial unless the plaint ill" should consent to accept $1.500. Collier v. JfiWii- 

<ki n Central lia il trail Company, 27 A.R. ($30.
The general rules are thus stated in Underhill on Torts, 9th ed.. page 

171:—
(1) An occupier of land, buildings or structures owes t ;**rnni*- 

resorting thereto in the course of business upon his invitation, ex
press or implied, a duty to use reasonable care to prevent damage 
from unusual danger of which lie knows or ought to know.

(2) An occupier of land or buildings owes to bare licensees and 
guests a duty not to set a trap, i.c., not to put any unexpected dan
ger there without warning the licensee or guest: hulmnanr v. 
Dam ru, L.R. 1 C.P. 274. affirmed (1867), L.R. 2 C.P. .311 ; and 
tlaulrct v. Eger ton, L.R. 2 C.P. .371.

The duty owed to persons coming in the course of business by invita 
lion applies to all persons who go on business which concerns the occupier, 
or in which he is even indirectly interested. There need not lie an ex
press invitation. An invitation is implied when the persons come in 
the ordinary course of business. It will In* noticed that the rule of liability 
docs not throw on the occupier an absolute duty to insure the safety of 
the premises. So lie is no! liable for some latent defeet in a structure 
which he did not know of and could not have provided against by taking 
reasonable care. It is only a duty to use reasonable care to prevent dam
age from unusual danger, i.c., from dangers which would not usually be 
found on premises of the kind. Persons cannot complain of dangers which 
they would expect to find on premises of the kind : Underhill on Torts, nth

As between landlord and tenant the duty to repair the demised pre
mises depends entirely on the contract between the parties, and apart 
from contract the landlord owes the tenant no duty to repair or not to let 
the premises in a dangerous condition. Hence, if a landlord lets a house 
m a dangerous condition, he is not liable to tbe tenant or to a |icrson 
ti-mg the premises by invitation of the tenant for any injuries happening 
during the term owing to the defective state of the house: Lane v. Cox, 
11897J 1 Q.It. 415 (C.A.). As to the implied warranty in the case of a 
letting of a furnished house, see Hmitli v. Marrahlr, 11 M. & W. 5; and 
II iltion v. Finch Hatton, 2 Ex.D. 336.

Accordingly when a landlord contracted with his tenant to repair a 
defective house, but failed to do so, and the wife of the tenant was in
jured by reason of the defective slat-- of the house, it was held that she 
had no cause of action, as »he was a stranger to the contract: Cavalier v. 
/•»pe, [19041] A.C. 428.

Bare licensees, i.c., persona who come not for any business in which 
the occupier is interested, but merely by permission for their own pur
poses. and guests, are in a somewhat different position. Their position is 
analogous to that of a |>er.son who receives a gift, lie is only entitled 
to use the place us lie tinds it, and cannot complain, unless there in Home 
design to injure him or the occupier has done some wrongful act, such us 
dinging a trench on the land or misrepresenting its condition or any
thing equivalent to laying a trap for the unwary. A giver of a gift is not 
responsible for the insecurity of the gift unless he knows its evil char
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Annotation

----- neter at the time am! omits to caution the donee. So, too. in the oast
Negligence of a person to whom permission to go on land is given, he cannot com 
licensees I’M® unless there is something like fraud in the gift. See the judgment

of Willes, J„ in dnutret v. Eyertoti, L.R. 2 C.P. 371.
Trespassers are at any rate in no better position than bare licensee- 

and, ns no permission is given, there can lie no duty to give warning of 
danger. Hut even a trespasser has a right of action if he is injured, whilst 
trespassing, by some wrongful act of the occupier, as for instance, if he 
is assaulted, or is injured by something which the occupier of the hind 
has put there for the purpose of injuring him : llird v. Holbrook, 4 Ring 
028. Ami if a person knows that others are in the habit of trespassing 
or are likely to trespass, he may be liable if he leaves about dangerou- 
things which will act as allurements and so induce people to trespa--. 
and does not take proper means to prevent consequent damage: Cookr \ 
il id In ml (Irrat Western Fail nay, [1909] A.C. 221).

In Francis v. Cockrell, L.R. 5 Q.B. 184, the defendant engaged a con 
tractor to erect a grand stand for viewing races. The plaintiff paid for 
a seat on the grand-stand. Owing to the negligence of the contractor the 
stand was defective, and it fell and the plaintiff was injured. The de 
fendant was liable, although neither he nor his servants were personally 
negligent. It was their duty to see that the stand was reasonably safe : 
Francis v. Cockrell, L.R. 5 Q.B. 501.

An owner of land had a private road for the use of persons coming 
to his house. He allowed a builder to use it, and the builder put on it a 
heap of slates, lie left them there at night and did mit light them. The 
plaintiff, who came along at night, drove into the heap and was injured 
This amounted to a trap. The defendant held out the road as a safe and 
convenient access to his house and then placed (or allowed the builder to 
place) a dangerous obstruction in it: f'orby v. Ilill, 4 C.B.N.S. 550.

In Lowery v. Walker, [1911] A.C. 10, the defendant was a farmer 
who put in a Held a horse which he knew to he savage. The defendant 
had tacit permission to cross the field, and whilst doing so was bitten by 
the horse. This was in effect setting a trap.

In Cooke v. Midland firent Western Hailtcay of Ireland, [ 1909] A < 
229. the defendants had a turntable on land adjoining a highway, and to 
which there was easy access by a gap in the hedge. They knew children 
were in the habit of trespassing. Children got through the gap and 
were injured whilst playing with the turntable, which was left in a dan
gerous condition. Even if the children were to lie regarded us trespasser- 
the company were liable. For they left an allurement near a highway by 
which the children were allured into trespassing and playing with the 
dangerous machine. Probably they would not have been liable if they 
had not left the gap so as to make trespassing easy and left an ullui 
ment to induce the children to trespass. This almost amounted to an in 
citation: Underbill on Torts, 9th cd., 179.

The rule was broadly declared in the celebrated case of Heaven v. Pen 
dcr, where it was held that whenever one person is by circumstance- 
placed in such a position with regard to another, that every one of ordinary 
sense who did think would at once recognise that if he did not use ordiu 
ary care and skill in his own conduct with regard to those circumstun.
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he would cause danger or injury to the person or property of the other, 
a duty arises to use ordinary cure and skill to avoid such danger: Ueaven 
v. Pender, 11 Q.B.D. 603, 40 L.T. 357, 47 J.P. 709. 62 L.J.Q.B. 702, C.A. 
(Reversing 30 W.R. 740).

In Klliott v. Hull, L.R. 15 Q.B.D. 315 (1H85), it was held that owners 
of a colliery had such direct beneficial interest in the receipt and unload
ing of the coal by the consignee that they were liable to his servant who 
was injured by a defective ear.

The doctrine was applied to railroad freight cars in Ruddy v. J to. Pac. 
R.R. 104 Mo. 234 (1891), where the interest of the railroad in carrying 
large shipments from a quarry was held to raise a duty to furnish safe 
cars. A railroad supplying cars “with the intention that people with 
whom it has business ami their help shall work with, nliout or in the 
cars" must use ordinary care to avoid injury to the persons so using the 
cars: Fykes v. U.R., 88 Mo. App. 193 (1904). The basis of liability 
is stated in another American case to be that the contract between the 
defendant company and the plaint ill's employer created the duty out of 
which the duty of the defendant to the plaintill arose: Hummel v. R.R. 
167 Fed. 89 (1909).

See also R.R, v. Iloulli, 98 Oa. 20 (1895) ; Olson v. P. and O. Fuel Co., 
77 Minn. 528 (1899); R.R. v. Pritchard, 1U8 Ind. 398 (1907); White V. 
R.R., 25 R.I. 19 (1903); and Annotations 17 L.R.A. (X.S.) 910, 10 L.R.A. 
(X.8.) 1094.

THE IMPERIAL SUPPLY COMPANY, LIMITED <plaintiflsi v. THE 
GRAND TRUNK RAILWAY COMPANY OF CANADA (defendants

Exchequer Court of Canada. Cassels, ./. February 14, 1012.

1. Patents (8 IV C—15)—License to Use—Employer and Employe:
Incomplete Negotiations.

Where a form of license to use a patented invention was signed by 
the employee in whose favour the patent had been issued, to license the 
employers, a railway company, to use the same for a nominal con
sideration of one dollar without royalty or further payments being 
thereby provided, and the railroad company objected to the inclusion 
of a clause in the license which purported to restrict the license so 
ns to exclude the use of the invention by certain allied railway com 
panics ami gave notice of such objection to the proposed licensors, 
and the license was not executed bv the company nor was anything 
done towards its acceptance further than the retention by the company 
of the copy so forwarded to them, such retention without registration 
thereof will not be held to lie an acceptance of the agreement binding 
upon the company, if it appears that the alleged invention was per
fected in the course of the employee's work for the company and 
that the licensors knew that the company always demanded from em
ployees who invented a device under such circumstances an absolute 
license without cost to the company for the use of the invention on 
their own and all allied lines.

2. Pleading (§11 M—265)—Action fob Infringement of Patent—
Claiming Estoppel Against Dihpvtino Validity.

If the plaintiir in an action for infringement of patent, in which 
n defence of invalidity is pleaded, desires to shew at the trial that the 
defendant is estopped from disputing the validity of the patent, he 
must specifically plead the estoppel.
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Statement

:t. Contract (§ I (' 1—17)—Failure of Consideration-Lickx.se to Use 
Patent—Validity of Patent Questioned.

A licensee of u patent of invention is not permitted during the 
term of such license to shew a failure of consideration therefor hy 
reason of the alleged invalidity of the patent where there was no 
warranty of the patent and no fraud.

I. Estoppel (§111 .1 2—12th—Arceptixo License to Use Patent—'Dis 
nus., Validity <-i Patent

An estoppel of a person licensed to use a patent of invention against 
his disputing the validity of the patent may arise from tlie relative 
positions of the parties «-veil without recital in the written license.

Preliminary trial of certain questions and issues arising 
in an action for infringement of patent rights.

A statement of claim was filed on behalf of the plaintiffs who 
claimed to he assignees of two certain patents, one numbered 
98330, bearing date the 3rd April, 1900, and the other num
bered 129053, bearing date the 1st November, 1910.

When the case came on for trial before Mr. .Justice Casse Is 
in Montreal, it was adjourned with leave to the defendants to 
amend their pleadings so as to raise other defences. In their 
statement of elaim the plaintiffs alleged that hy an instrument 
in writing executed on the 2nd June, 1900, Thomas Akin Dal 
rymple and Robert Burnside, Jr., who were the patentees under 
the first patent, and who are alleged to he the inventors of the 
invention described in the second patent, licensed the Grand 
Trunk Railway Company for the consideration of one dollar, 
to use the inventions in question. That document was iu the 
following terms:—

Know all Men hy These Presents, tlmt wo, Thomas Akin Dal 
rymple, ami Robert Burnside, both of the city of Montreal, Province 
of Quebec. Dominion of ('amnia, machinists, for ami in consideration 
of the premises and of the sum of one dollar ($1.00) to us paid by 
the Grand Trunk Railway Company of Canada (the receipt whereof 
is acknowledged) do hereby empower and license the said Grand 
Trunk Railway Company of Canada, their servants and agents ami 
the servants or agents of any company whose line or lines of rail 
way is or are known as part of the Grand Trunk Railway System 
to manufacture at any of the simps or works of any of the said coni 
panies. for the use by the said companies, their servants or employee*, 
and each of them, hut not for sale, the articles and appliances; t 
wit;—a Triple Sight Feed Lubricator, letters patent for which hav. 
been -d for in the Dominion of Canada and the United State-, 
of America on the 12th and 1.1th day of December, 100,». respective!} 
together with any and all modifications and further improvements 
of which the said invention or improvement or any part thereof i< 
susceptible. The suid license ami authority to continue to the full 
end of the terms for which the said patents in either Canada or 
United States, or any of them, covering the said invention or im 
provements, or patents for any and all modifications and further im 
provenants thereof is, are or shall lie granted renewed or extended

And we, the said Thomas Akin Dalrymplc and Robert Burnside, 
do hereby agree with the Grand Trunk Railway Company of Canada

1
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that the right to manufacture and une the said improvements, articles 
and appliances and modifications or improvements thereof herein 
granted shall not be subject to any royalty or payment whatever by 
the said companies or any of them other than the said sum of one 
dollar (.$1.00) hereby acknowledged.

And we further covenant and agr«s- with the said company, that we 
will do all and every act anil thing necessary to protect and preserve 
our interest in and right to the said inventions ami the said letters 
patent when granted, and also in and to any patents hereafter granted 
for any modification or further improvement of said inventions, and 
will at all times fully protect the said companies ami each of them 
in the enjoyment of the privileges hereby granted to lure
ami use the said inventions or improvement, or any modification and 
improvement thereof, and that any license or right to manufacture, 
use or sell the said invention or improvement or any modification or 
improvement thereof or any of them which shall at any time be 
granted by us to any other person or < " hi shall be made ex
pressly subject to the rights hereby conferred upon the saiil com 
panics and each of them.

It is understood that the almve agreement does not include the 
tlrand Trunk Pacific Railway or the Central Vermont Railway.

Witness our hands ami seals this second day of June, in the year 
of uiir Lord one thousand nine hundred and six.

Signed, sealed ami delivered in presence of—
(Sgd.) Thomas Akin Dalbvmpi.k.

(Sgd. ) Romm Rphnsiih . .Ik.
(Seal.)

(Sgd.) .Ixo. A. Dvfkik.
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Statement

The plaintiIVh claimed that under this agreement the defen
dants became licensees under the patentees. They also 
that the Grand Trunk Railway Company had been making lub
ricators for the Grand Trunk Pacifie Railway Company speci
ally excepted by the agreement. The faet of making the luhri- 
eators for the Grand Trunk Pacifie Railway Company was not 
disputed hy the defendants.

The Grand Trunk Railway Company set up several defences. 
They first set up that the document of tin* 2nd June referred to, 
was never in faet so accepted, regarded, treated or acted upon 
by the defendants as to constitute an agreement. They fur
ther assert that if the document in question is an agreement 
binding upon the Grand Trunk Railway Company, the doctrine 
of estoppel cannot be held as applicable to the ease in hand. 
They furthermore set up that the patentees obtained the patents 
in trust for the railway company, and in the alternative they 
allege that there was no invention disclosed hy the patents, and 
in any event that these patents are void having regard to the 
state of the art, and for other reasons.

Messrs. V. E. Mitch<It, K.C., and Gilbert Stairs, for plaintiffs.
Messrs. E. La ft cur, K.C., and IV. II. Iliggar, K.C., for defend

ants.
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Cassels, J. :—On the first hearing, I suggested to counsel 
that if the law of estoppel was not applicable to the ease in hand, 
the Grand Trunk Railway Company would be in a better posi
tion if the document were held to be binding on them. If the 
document of the 2nd June, 1906, is as contended for by the Grand 
Trunk Railway Company, then the Grand Trunk Railway Com 
puny would become infringers of the patented inventions assum
ing the patents to be eventually upheld as valid patents. On the 
other hand, if it were held that the alleged agreement of the 2nd 
June, 1906. was valid, but that there was no estoppel preventing 
the Grand Trunk Railway Company from disputing the validity 
of the patents so far as their sales to the Grand Trunk Pacific are 
concerned, then the Grand Trunk Railway Company would have 
the right to attack the validity of the patents in this aetion, and 
if they failed they would still have the right under the alleged 
license to continue manufacturing for their own uses. I sug
gested to counsel at the trial that it would be better to determine 
the two points First, is the alleged document of the 2nd June, 
1906, an existing and valid license binding upon the Grand 
Trunk Railway Company : and, secondly, if it were held to be a 
valid and existing license, are the Grand Trunk Railway Com 
pany at liberty to endeavour to impeach the patents, or are they 
estopped from denying the validity of the patents?

If these two issues were held against the Grand Trunk Rail
way Company, then there would be nothing left but a reference 
as to the damages for the infringement of the patent ; and in 
this latter event a prolonged litigation affecting the validity of 
the patents would be avoided. This course, subsequent to the 
hearing, seemed to meet with the approval of the counsel; and 
an order was made that these issues should be first tried. It was 
also directed that the issue as to whether or not the patentees 
were trustees for the Grand Trunk Railway should also be tried. 
At the subsequent trial which took place on the 11th January 
1912, both counsel for the plaintiffs and for the defendants 
agreed that it would be better that this last issue should be held 
over to be tried, if the case came down to trial, on the defences 
as to the validity of the patents.

1 have considered carefully the question of estoppel, and 
have arrived at the conclusion that if the agreement of the 2nd 
June. 1906, be a valid and a binding agreement, the Grand Trunk 
Railway Company arc estopped. In the view I take of the cas» 
namely, that the agreement is not a binding agreement on tin 
Grand Trunk Railway Company, it may be unnecessary to deal 
with the question of estoppel. Later on, however, I will deal 
with this question, as if I am in error in the conclusion 1 haw 
arrived at in regard to the agreement being one not binding on 
the Grand Trunk Railway Company, then the question of 
whether there is estoppel or not may become material. The case
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in a peculiar one, and I have been very much impressed by the 
able argument presented by Mr. Mitchell, K.C., in support of 
the plaintiffs’ contention.

After the best consideration I can give to the case 1 have 
come to the conclusion that the agreement of the 2nd dune, 
100(1. was never assented to. or accepted by the defendants, the 
Grand Trunk Railway Company. It. must be lmrne in mind 
that the patentees, Robert Burnside, dr., and Thomas Akin Dal- 
rytuple, were employees of the Grand Trunk Railway Company. 
It was admitted that Mr. Robb was the superintendent of motive 
power employed by the Grand Trunk Railway Company. Mr. 
Maver was the master mechanic.

I do not wish at the present stage of the proceedings to pass 
upon the question as to whether or not the invention was an in 
vent ion by these two mechanics or whether the invent ion be
longed to the Grand Trunk Railway Company. Two cases, one 
in the United States, and one in England, deal with the question 
when an invention becomes the property of the employer or 
when it becomes the property of the workman. See Worthington 
Co. \. Moorr, If) T.L.R. p. 84 (November, 1002) ; and ïlopwnoâ 
v. Hewitt. 119 U.S. p. 220.

It is material, however, in considering the evidence as to 
whether the alleged document of the 2nd June. 1906, was 
accepted by the Grand Trunk Railway Company, to take into 
account the facts as to how the alleged inventions were arrived at. 
Mr. Robb states that the lubricators tlmt the Grand Trunk Rail
way Company were using were not satisfactory : and he told his 
master mechanic. Mr. Maver, “to get up a lubricator ourselves 
in our own shop. ”

*‘Q. Which would Ih- more satMaelon A. A lubricator which 
would suit our requirements.”

lie goes on to say that
"the lubricator we had was too small, ami it was weak, and it lacked 
a bull's-eye glass. I told him to embody all these features, and have a 
lubricator which would hold more oil, which would take care of the 
larger engines, and which would have a bull's-eye glass. I told him to 
cmltody all these features from the old lubricators, and to make one 
that would lie our own lubricator. These were the instructions I gave."

It appears that pursuant to these instructions the work in 
question was performed. It would appear also before or after 
the patents wen; granted, the account for the expenses of obtain
ing the patents, certainly the earlier patent, was sent to the 
Grand Trunk Railway Company. Mr. Robb refused to pay this 
on the ground that the patentees had declined to grant the 
license asked by the Grand Trunk Railway Company. It also 
appears that in vases where the Grand Trunk Railway permitted 
their workman to experiment at their expense, a form of
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license was always executed which permitted not merely tin 
Grand Trunk Railway Company to use the inventions, hut then 
allied lines; and the Grand Trunk Pacific was an allied line oi 
the Grand Trunk Railway Company.

In the first place both Robert Burnside, dr. and T. A. Dal 
ry in pie knew that Mr. Robb was the official representing tie 
Grand Trunk Railway Company who had the authority to inak 
agreements of this nature. Dairy tuple in his evidence states as 
follows :—

The Coi'Ri : As I understand from your evidence, your previous com 
munieution between you and Mr. llohh for this license, was prior i 
this doeunient being signed of the 2nd of June? A. Yes.

Q. Mr. (Robb was insisting that the (5rand Trunk Pacific should l,. 
included in the license? A. Yes.

(). Did he ever recede from that position prior to this document 
being signed ? A. He never told me if be did.

y. And yon knew that Mr. Robb was the senior man? A. Yes.
Q. And that the document in ipiestion was drawn by a junior in hi 

oilier. Ah far as you know Mr. Itohh had never changed his mind? \ 
As far as I know.

It would appear that the document in question was appar 
eiitly drawn up under the instructions of Mr. Maver. The doeti 
ment itself is not signed by the Grand Trunk Railway Compam 
Jt was forwarded by Mr. Maver to Mr. Robb on the 4th June. 
1906. Mr. Rohh returned it at once to Mr. Maver in a letter of 
the 7th June, in which he states :—

"Referring to your letter of June 4th. and attached agreement. \« 
I explained to Messrs. Dalrymple and Burnside while in my office, the 
right to manufacture and use this lubricator must apply to the (irunri 
Trunk Pacific as well as the (iraml Trunk ... I shall lie glad if 
you will have the papers made out and signed in this way."

This letter was communicated hv Mr. Maver to Mr. Did 
ryinple by a letter of the 12th June, 1906,—and it is admitted 
that a copy of Mr. Robb's letter was sent with the letter of tin 
12th of June. Dalrymple and Burnside, who had previously 
been negotiating with Mr. Rohh were aware of his position in the 
railway ; they were aware that lie had charge of that portion 
of the railway relating to the patents for invention ; and tiny 
were aware that Mr. Rohh had never receded from the position 
which he took, as shewn by the evidence of Dalrymple quoted 
above. They knew that Mr. Rohh required that a new agré
ment should he drawn. It would have been better had the 
document in question been returned. It seems to have been 
tiled away like other papers in the pigeon holes of the Grand 
Trunk Railway Company. It was not registered. Both Burn 
side and Dalrymple knew that Mr. Rohh who represented tin 
Grand Trunk Railway Company was the proper officer to accept 
it on liehalf of the Grand Trunk Railway Company.
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Ingenious arguments art* based upon the examination of Mr. 
Robb for discovery and certain admissions said to have been 
made by him. I have no doubt whatever that Mr. Robb was 
truthfully relating the facts, as lie understood them, when ex
amined in the witness box in Montreal. And this is corrobor
ated by his letter which I have quoted, to Mr. Maver of the 
7th of June. 1 do not think that I can find that the agreement 
was ever accepted by the Grand Trunk Railway Company. 
Nor do I think that Burnside and Dalrymple were in any way 
misled by the act of Mr. Maver. At all events Maver had no 
power to bind the Grand Trunk Railway Company. 1 must 
therefore find this issue in favour of the Grand Trunk Rail
way Company.

On the question of estoppel as 1 have mentioned above, it 
may not be necessary for me to deal with this question ; but 
as the parties argued the ease at full length, and as it may be 
helpful to have my views in ease a higher Court were of opinion 
that I have come to a wrong conclusion on the question as to 
whether the document is binding or not. 1 will give my views. The 
clause in the so-called agreement “It is understood that the 
above agreement does not include the Grand Trunk Pacific Rail
way or the Central Vermont Railway” might as well have k*en 
omitted from the document. The license without these words, 
if it were in force, would have been sufficiently explicit. It is 
not a covenant on the part of the Grand Trunk Railway Co., nor 
as 1 have stated, have the Grand Trunk Railway Company signed 
the document. 1 have found no case where a form of license is 
identical with the one in question. The nearest case is the case 
of The Manic liuffle Company v. Elm Cily Co., reported in VI 
Hint eh ford Circuit Court Reports ( Second Circuit) at page 151. 
In that case the license was to manufacture portions of four 
patents. There was a covenant and there were recitals. 
The Court at page 156 concluded that the defendants 
might have been sued for breach of their contract. It also point
ed out that the alternative remedy might have been adopted of 
treating them as infringers in an action for infringement 
brought. The facts are not the same.

I think, however, on principle, that if this document were a 
binding agreement on the Grand Trunk Railway Co., that 
estoppel would extend so ns to prevent the Grand Trunk Rail
way Co. when being sued as infringers for manufacturing the 
patented inventions and selling to the Grand Trunk Pacific, 
from setting up as against the claim of the patentees the inval
idity of the patents. 1 think there is a good deal of force also 
in the contention of Mr. Mitchell, that the latter part of the 
document which states,
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"And we furtliei covenant uml agree with the buid company, that we 
will do all and every act and tiling neve*nary to protect and preserve 
our interest in and rigid to the said invention* ami the said letter 
patent when granted, ami also in and to any patents hereafter grantr.I 
for any modi lient ion or further improvement of said inventions, and 
will at all times fully protect the Haiti companies and each of them in 

the enjoyment of the privileges hereby granted to manufacture and 
uae the said inventions or improvements." etc. 

mlds strength to the contention put forward on behalf of the 
plaintiffs.

There is in this ease no estoppel by recital unless that pan 
of the document which I have just referred to would amount 
to it. But estoppel may exist from the relative positions of the 
parties even without recital. On this point 1 would refer I.» 
Terrell on Patents, 5th ed. 1909, p. 205; Fulton on Patents, 4th 
ed. 1910, pp. 280, 281$; Nicolas on Patents, 1904, p. 99; Frost, 
3rd ed. 1906, vol. 2, pp. 115 and 158; and Thornton on Patents 
British and Foreign, 1910, p. 324.

In these text books, nearly all the later eases have been eon 
sidered. 1 have examined a large number of them, but find no 
case in which a license is similar to the terms of the one in ques 
lion. In most eases the licensee had agreed to pay royalties.

In Crossky v. Dixon, 10 II.L. Cas. p. 293, it is pointed out 
that a license may lie verbal and the licensee estopped from dis 
puting the validity of tin» patents, so long as lie uses them 
('lark v. Attic (No. 2), 2 App. Cas. p. 425.

The question was raised by Mr. Lafleur at the trial that it 
would !>c open to the licensees to shew the invalidity of the 
patents in order to shew a failure of consideration. 1 think 
a consideration of the cases indicate that this could only h 
doin' where there was fraud in obtaining a license. There is 
no warranty of the validity of the patents. There is no conten 
lion of that nature under these pleadings. A ease that might 
tie looked at which discusses a considerable number of the cases, 
is Vcrmilyra v. ('aniff. 12 Ont. R. p. 164. It is a decision that 
tin* Chancellor of Ontario gave in 1886, and deals with the ques 
lion of attacking the patents.

Before closing the judgment 1 may say that as the case lus 
been treated with considerable laxity, I would give leave to the 
plaintiffs to properly amend their pleadings and also their proof 
in one respect. 1 .do not find in their proof of till 
as made at the trial any copy of the assignment from Herbert 
II. Bradtield and Charles A. Myers of the earlier patent 
In the agreement of the 5th of October, 1910, it is recited that 
“Whereas the said Herbert II. Bradfield and Charles A. My en» 
by agreement in writing dated April 6th, 1910, did assign to 
the Imperial Supply Co., Limited,” etc. This assignment of 
the 6th April, 1910, has not been put in. If the plaintiffs so
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desire they are at liberty to put in a certified copy from the 
patent office of this assignment.

I also do not find on the record any plea of estoppel. It 
seems to me that the plaintiffs should have such plea upon the 
record, if it is their intention to rely upon it. Such a plea may 
also lie filed.

The Grand Trunk Railway Co. set up by counterclaim 
that the patent is void. There is no defence to this counterclaim. 
As 1 understand it, the counterclaim is equivalent to a substan
tive action. Had the defendants " for judgment on the
counterclaim for default,»it may be that they would have been 
entitled to judgment. If the plaintiffs so desire in order to 
make the record complete they can file whatever defence they 
deem necessary to the counterclaim. I would refer the solicitors 
of the parties to Rule 41 of the Exchequer Court, which has the 
force of a statute.

The costs of this portion of the trial arc reserved to he dealt 
with when the case comes on subsequently to be tried, or if 
there is no further trial then they can be spoken to before me 
in rhambers.
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Ruling Ilui! défendants not hound hi/ alleged license.

JOHNSON BROS, J. McEWEN and ROBERT FERGUSON Execution SÀSK. 
creditors of Thomas HetheringtonI (plaintiffs) v. HENRY HEWITT,
JAMES HENRY ELLIOTT, HENRY SWAYZE, an I INTERNA s. <
TIONAL HARVESTER COMPANY OF AMERICA f claimants i 11112
Saskatchewan Supreme Court. Xctrlands, J. January 20. 1012. j

Jiuomf.nt (§11 E 8—105)—Res Judicata—Mortoauk Subsequent to 
Execution—Decision Rejecting Debtor’s Claim to Homestead 
Exemption—Effect on Mortgagee.

A decision given in favour of execution creditors against the execu
tion debtor rejecting his claim that the lands seized under the execu
tion were exempt from seizure under execution as being his homestead, 
is res judicata, as against a mortgagee of the lands from the cxccu 
tion debtor subsequent to the ojwration of the execution or judgment 
as a charge on tne lands; but the mortgagee may apply for a re
hearing of the ease on the ground of the discovery of new evidence of 
a material character.

Stated case ns to whether a prior judgment upon a home
stead exemption claim is binding upon the mortgagee.

G. II. Barr, for claimants.
A. E. Vrooman, for plaintiffs, execution creditors.
Newlands, J. ;—This is a stated case, the question submitted 

for decision being, whether the decision of Mr. Justice Lament, 
in the matter of the sale under execution of the south west 
quarter of section 14, township 6, range 22, west of the 1st meri- 
tli*n. that said land was not the homestead of the execution

A5C
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debtor Hetherington. is res judicata. The question arises the sec
ond time because of the claim of a mortgagee who was not u 
party to the interpleader issue in which the above decision wa< 
given, and the* parties interested consented to an order to submit 
this special ease for decision before anything further was don- 
in the matter.

The claim made by the mortgagee is the same claim as wn< 
made by the execution debtor Hetherington, namely that tin 
land under seizure is the homestead of Hetherington, and there 
fore exempt from seizure under execution. The mortgage- 
claims title through the execution debtor ; and if the previous 
claim had been decided in favour of the execution debtor it 
would bave inured to the benefit of the mortgagee.

Under these circumstances there is no question in my mind 
that this matter is rex judicata, and that the only way in which 
it can be brought up again, other than on appeal, is on applies 
tion by the mortgagee to Lamont, J., to re hear the ease on the 
ground of the discovery of new evidence which will have a 
material effect on the issue.

Judgment for execution creditors.

RE WEST NISSOURI CONTINUATION SCHOOL
Ontario High Court, Middleton, •/. January 2. 1912.

1. Schools {fi I A—5)—Powers of School Boards and of Municipal
Councils.

A school l>onr<l in supreme within the limit* of it* own jurisdi- 
t ion, and a municipal council lias no right to review or render nugatory 
the action of a school hoard in the exercise of a power given by 
statute to the board.

2. Schools (§ 1 A—6)—Respective Powers of School Hoard and ov
Municipal Council—Mandamus.

The Court will prevent the invasion by a municipal council of the 
legislative territory assigned to a school lioard, and will compel by 
mandamus the discharge of a council's statutory duties which are 
merely ministerial and ancillary in their nature, and necessar.v > r 
properly carrying out the lawful action of a school board. The fact 
that the ratepayers disapprove of the action of a school boar-1 is 
iio excuse for interference by a municipal council.

3. Schools (JIN'—74)—Hoard's Application to Municipal Coincii i r
School Funds—High Schools Act. 9 Kuw. VII. (Ont.) (Iflui'i 
cii. 91, sec. 38—Approval of Application once Given —Du y 
of Municipal Council.

When the application of a school hoard for funds under sc u 
38 of the Ontario High School* Act has been once approved, by th* 
municipal council to whom it is made, it is the duty of the cou-i-il 
to pass a by-law and do all that is necessary for the raising of the 
money, ami this duty cannot lie evaded by a subsequent disapprm.il or 
by repealing the by-law that ha* been passed in compliance with 
that duty.
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1. MUNICIPAL CORPORATIONS (§11 A—33)—1’OWKR OVKU SCHOOL FUNDS— 
Knyi ihiTiox h y s, h,mu. Hoard—C'onti.niatiox Schools Avt, 9 
Edw. VII. (Ont.) (1909), ch. 90, sec. 7.

Vmlor section 7 of the Continuation Schools Act of Ontario, a 
school board has the right of determining the amount to he raised 
for maintenance purposes for the current school year, and the 
municipal council is under an absolute obligation to comply with 
a requisition of tin* board in that behalf.

| See also Canadian Pacific /MV. Co. v. Cilu of Winnipeg, 30 Can. 
S.C.R. 863.1

5. Mandamus iJUI)—-31)—Municipal Cuiipokatiox—To Whom Di

A mandamus to a municipal council should he directed to the 
corporate body and not to the individuals composing it, although it 
is proper to notify the individuals.

ISee also Itc Holton and County of Wentworth, 23 O.L.R. 390.]
ti. Motions and Okiikrh (§ 1—4)—Filing Affidavits in Support— 

Waiver of Irregularity.
The objection that affidavits in support of a motion were not 

filed in the proper office or department of the Court although they 
were in fact tiled and in the custody of the Court and, copies were 
supplied in pursuance of a demand, is waived if the motion was 
enlarged without objection lieing taken; under such circumstances, 
the Court will allow the affidavits to Ik* re-liled in the projier office 
nunc pro tunc.

[Sec also Yearly Practice (1912). p. 1130.]

Motion by the trustees of the West Nissouri continuation 
school for (1) a mandamus to compel the council of the town
ship of West Nissouri to raise tin* sum of $7,000 and pay the 
same to the school treasurer, or to issue debentures for that 
amount under township by-law 208 and pay the proceeds to 
the treasurer; and (2) for a mandamus to compel the council 
to pay $1,000 for maintenance of the school.

A mandamus was ordered in each case.
The motion was heard at the London Weekly Court.
W. If. Meredith, for the applicants.
Sir George C. Gibbons, for the township corporation.

Middleton, J. ;—This is an unfortunate contest between a 
municipal council and a school board, in which the council, quite 
forgetting the limitation of its sphere, seeks to review the action 
of the school board and to protect the ratepayers from the 
action of that board. As put by the reeve; “A very large pro
portion of the ratepayers of the are opposed to the
establishment or maintenance of a continuation school in the 
said township, as 1 verily believe, and myself and other coun
cillors opposed to the establishment of such school were elected 
by a large majority on that issue. . . . Knowing the feel 
ing of the ratepayers in this regard, the majority of the coun
cillors felt it to be their duty to prevent, if possible, the estab
lishment of the said school against the will of the people who 
have to maintain the same.”

Nothing can be more improper than this attitude on the
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part of the township council. In our complicated system of 
municipal government, each subordinate body is supreme within 
its own limits, and municipal government cannot be carried on 
if one of these subordinate bodies, not content with its own 
supremacy within the ambit of its own jurisdiction, seeks to 
interfere with matters outside its jurisdiction, and, sitting as 
a self-constituted Court of review, to render nugatory the action 
of other representative bodies with which it, in its wisdom, does 
not agree.

The reeve and his associates are quite wrong in seeking to 
answer this application by the assertion that they and the rate 
payers do not approve of a continuation school. That question 
is one over which they have no voice or control. “The council 
of a county with the approval of the minister may establish in 
any townsliip, town or village in the county one or more con 
tinuation schools:” sec. 5 of the Continuation Schools Act, 9 
Edw. VII. eh. 90; and this action cannot be reviewed by tin 
township.

It is the duty of the Court to prevent this invasion by on- 
municipal body of the legislative territory assigned to another, 
and to compel the discharge by one municipal body of am 
duties which it may be called upon to discharge which are 
merely ministerial and ancillary in their nature.

The legislature has seen fit to provide that school affairs shall 
be in the hands of the school boards, and shall not be in the 
hands of the municipal council; and at the same time has pro
vided that the municipal council shall be the hand by which 
the money required for school purposes shall be raised. “The 
council shall levy and collect in each year such amount as the 
hoard may deem necessary for the maintenance of the school:" 
sec. 7 (9 Edw. VII. ch. 90). “Where the sum required by a 
board for permanent improvements” (which includes the erec 
tion of a school house, see. 2 (1) (k)) “the same shall be raised 
on the application of the board” (9 Edw. VII. ch. 91, see. 38, 
made applicable to continuation schools by sec. 7 (3) of the 
Continuation Schools Act), unless the council exercise the 
special limited statutory rights given by sub-sec. 3 et eeq. At 
the first meeting after the receipt of the requisition or so soon 
thereafter as possible, the council shall “consider and approve 
or disapprove the same;” and, if it disapproves, it shall, on the 
request of the hoard, submit the question to the ratepayers.

The question was considered by the council, and the council 
approved of the application, and it then became the duty of the 
council to pass a by-law in accordance with the requirements of 
sec. 38, and to issue and sell the debentures and pay over the 
proceeds to the school l>oard.

In compliance with this duty, the by-law 208 was passed 
On the attack upon its validity, the council properly enough did
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nothing pending the litigation. In August Inst, a change having 
taken place in the views of the council, by-law No. 21b was 
passed, by which 208 was repealed. It is now said that this 
destroys the rights of the board. 1 think not. The right to ap
prove or disapprove was one which the municipality was called 
on to exercise, once and for all, immediately after the receipt of 
the requisition, and, when approved, the council was bound then 
to do all necessary for the raising of the money. It may well 
be that by-law 208 does not contain provisions that are now 
suitable, and that its repeal is necessary to enable the financial 
problems to be worked out; but, it seems to me, I am not con
cerned in this in any way.

I think a mandamus should go directing the township to dis
charge the duty devolving upon them under sec. 38, in view of 
the approval of the application of the board by the issue of de
bentures, and by the passing of the necessary by-law therefor, 
and to pay over the proceeds to the school board when the dé
lient ures shall have been sold. The mandamus should direct the 
doing of this forthwith, but no motion of a punitive character 
should he made if reasonable diligence is shewn, and the matter 
is taken up and proceeded with at the first meeting of the 
new council in 1912.

The mandamus should be directed to the corporate body, 
and not to the individuals, though the individuals were properly 
notified. See lie Italian and County of Wentworth, 23 O.L.R. 
390.

Another motion for a mandamus is made, based upon a re
quisition for $1,000 for maintenance. This motion has been 
pending for some time, owing to the litigation between Hender
son and the township, and the township now says that it has no 
money with which to pay.

Section 7(1) of 9 Kdw. VII. eh. 90 makes it the duty of the 
council to levy the amount necessary for the maintenance of the 
school. The school year does not expire with the calendar year, 
and 1 can see no reason which will prevent the council from 
levying the sum necessary to enable the board to carry on its 
work for the current school year.

I am not concerned with any difficulty the township may be 
in by reason of its default, and leave it to work out the situation 
as best it can. The school trustees had the right of determining 
without question the amount to be raised for school purposes 
within the municipal limits and of authoritatively calling upon 
the municipal authorities to collect and hand over that amount, 
and the municipal authorities are under an absolute obligation 
to obey the behests in that regard of the school trustees. See 
per Sedge wick, J., in Canadian Pacific K.W. Co. v. City of 
Winnipeg, 30 Can. 8.C.R. 563.

A preliminary objection was taken that the affidavits were
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not filed in the proper office. They were in fuel filed and in tin 
custody ot* the Court ; copies were demanded, and they have been 
answered, and the motion was enlarged without any objection 
being taken. If this does not amount to a waiver (in my view 
it does), I think I have power to allow the affidavits-to In- 
marked by the proper officer nunc pro tunc.

The must pay the costs of both motions.
Mandamus ordered.

N.1V Appeal taken to the Divisional Court.

MAN THE KING v. MALI.
K. II. 
1912

Fell. H.

Manitoba King's Bench. .1 lotion before Prendergast, J. February ft, 191 j

1. Hark ah Corpus (g I 1)—21)—8tati.no Grounhh of Application.
The ground* it|mn which n motion for a li alien* corpus and certiorari 

in aid is founded must I** slated in dellnitc terms and a mere statement 
that the magistrate “exceeded his jurisdiction in convicting ami *-n 
fencing -aid prisoner” is too vague and general to la* dealt with, an I 
may l>e ignored.

2. Criminal Law (gll H—40)—Electing Mode ok Trial—Cr. Com 
sec. 778.

When tlie prisoner consents to be tried summarily hv a magistrat, 
under the summary trials clauses of the Criminal Code and an en 
try of this appear* on the record, it will lie presumed on a hiilica* cm 
pus motion, unless the contrary is shewn, that the consent of the pri 
soner to Is* tried summarily was regularly obtained and that his 
option to elect summary trial was exercised only after the niagir- 
trate had stated his right of election in the manner prescribed by Cr. 
Code sec. 778. and it is not essential that the magistrate's statement 
to the accused of the option in the statutory form should also be re 
cited in the conviction or in the commitment.

I Rea v. Ilrnn II. 19 Man. It. :»17; Ilex v. Walsh, 7 O.L.R. 119: It r 
v. Crooks. 17 W.L.R. 5tl0, distinguished.]

:i. Evidence (gll—T—303)—Presumption—Criminal Code, sec. 778.
When it is proved that a prisoner consented that the charge again-t 

him should Is* summarily tried by a magistrate under the Criminal 
Code sis-. 778. the presumption arises that the preliminary reipiin- 
ment of stating to the prisoner his option a* prescribed by sec. 778 
was complied with by the magistrate.

I. Criminal Law (g IN"—95)—Commitment on Summary Trial—Cum 
fied Copy ok Sentence to Penitentiary.

A sentence to a penitentiary imposed by a magistrate acting un.hr 
the summary trials clauses of the Criminal Code is subject to im
provisions of sec. 41 of the Penitentiary Act and a duly certified copy 
of the sentence is a sullieient warrant of commitment, without a i. 
vital of the preliminaries of the trial

[See also Reg. v. Peterson, Ü Man. R. 311.]

Motion oii return of » stun nions for hahemi corpus and eei 
tiorari in aid for an order discharging the prisoner front eus 
tody under a magistrate's commitment. The grounds on which 
application is made are set forth in the judgment.

The ation was refused.
/*. E. Ilagel, for the prisoner.
Ii. It. (huh a hi, Deputy Attorney-General, for Crown.

4
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Prknderoast, J. :—Application on return of summons for 
habeas corpus ami certiorari in aid.

The grounds urged for the applicant are:—
1. That the said magistrate exceeded his jurisdiction in con

victing ami sentencing said prisoner.
2. That the conviction does not shew on its face a strict com

pliance with the statute, section 778 of the Criminal Code of 
Canada, by shewing on the face of the said conviction that the 
magistrate imparted to the said prisoner the necessary informa
tion as required by said statute, to give the said magistrate 
jurisdiction to try and convict the said prisoner.

3. The warrant of commitment does not shew on its face a 
strict compliance with section 778 of the Criminal Code of Can
ada, by shewing on the face of the said warrant of commitment 
that the magistrate imparted to the said prisoner the necessary 
information as required by said statute, to give him jurisdiction 
to convict and sentence tbc said prisoner.

As to tbe first ground, it is too vague ami general to lie 
dealt with, and 1 dismiss it for that reason.

As to the second ground : The objection, which is directed to 
the conviction only, does not go far enough; it should lie dir
ected to thi* whole record. H'or if any part of the record shews 
that the section in question was complied with, that is sufficient 
and the conviction should stand. Kvcn considering the matter 
conformably with the agreement between tbe parties, as if the 
writ of lialicas corpus and that of certiorari in aid had issued 
and been returned, I should say that the conviction only was 
before me, as that is all that is attacked and not the rest of the 
record. 1 think that the application could well lie dismissed on 
that ground alone—that the rest of the record, not before me. 
might shew that the section was complied with, although tin- 
convict ion does not.

But, as a matter of fact, the record contains this entry : “The 
prisoner consents to lie tried summarily.M This consent of the 
prisoner to lie tried summarily clearly refers to, and was 
evidently meant to be in compliance with, tbe requirements of 
section 778, sub-sec. 3. The consent, is the essential thing; it is 
that which gives jurisdiction, ami it is here stated to have been 
given. It is urged for the prisoner that the record does not state 
that before giving bis consent, he was addressed by the 
magistrate in the words prescrilied by sub-see. 2 or words to 
the same effect. I do not think it is necessary that the record 
should state this. The magistrate should he presumed to have 
accepted the prisoner’s consent in the proper manner and only 
after the necessary preliminary requirement of addressing him 
in the manner provided by tbe (’ode was complied with. That 
it is absolutely necessary that the magistrate should so address 
the prisoner, is over-abundantly established ; but still, the fact
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remains that this is only a preliminary, leading to the prisoner's 
election which is the essential element, and on proper evidence 
of the consent having been given, a presumption is established 
that the preliminary was complied with as it should have been.

It is to be noted that the accused does not in any way allege 
that the said statutory requirements were not most strictly oh 
served in every particular, but simply that the conviction (and 
I have allowed the objection to cover the whole record) does 
not so state. This distinguishes the present case from Rex v. 
Howell, Iti Can. Cr. Cas. 178, 19 Man. R. 317, and Rex v. Walsh 
et al. 8 Can. Cr. Cas. 101, 7 O.L.It. 149, which came up as 
stated cases shewing on their face what proceedings had actu
ally been followed before the magistrates; and also from Rtx 
v. Crooks, 17 W.L.R. ôtiO (Sask.), where the application was 
supported by affidavits that the said statutory provisions had not 
been followed.

As to the third ground, 1 will also dismiss the same for the 
reasons first set out herein, and also under section 44 of the 
Penitentiaries Act, with which the precept issued herein to 
serve as a warrant of commitment, strictly complies. The ap 
plication is then dismissed.

Application dismissed.

RE SHATTUCK.

Ontario High Court, Clute, J. January 25, 1912.

I. Will i 8 111 fi 9 b.—165)—Constriction—Devine to Wife Dun no 
Widowhood—Remainder to Youxoeb Sons—Time of Vesting 

Vruler a devise in a will in the billowing term»—‘‘I give to my wife 
all my real and personal estate an long as she remains my widow 
In ease of my wife's death or marrying again, 1 wish my lands to be 
Hold and also my personal property and the proved* to lie equally 
divided between my younger sons"—the sons t-Kik an interest which 
became vested on the death of the testator, and consequently the in 
terest of one win who died in the lifetime of the widow passed by his 
will to his executors.

[Pack ham v. Gregory, 4 Have .'190; Town v. Bortlvn. 1 O.R. .T27 ; 
v. Ley», 28 fir. 475, followed. Bainl v. Baird, 26 fir. 367, di- 

tinguished.)

Application by the executors of the will of .Joseph E. Shat 
tuck, deceased, for an order determining three questions arising 
upon the construction of the will.

W. C. Brown, for the executors.
V. A. Sinclair, for S. Shat tuck, William J. Shattuck, ami 

the executors of Elmer L. Shattuck.
W. M. Douglas, K.C., for Ijorenzo Shattuck and Edgar Mar 

shall Shattuck.
Clute, J. :—The testator, after directing his executors to 

pay his debts, proceeds as follows: “I give to my wife Margaret 
all my real and personal estate as long as she remains my
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widow” (describing it). ‘‘In case of my wife’s death or marry
ing again I wish my lands to be sold and also my personal pro
perty and the proceeds to be equally divided between my 
younger sons Angus Lorenzo Shattuck, Edgar Marshall, Noah 
Safford, Elmer Lincoln, and William Joseph Shattuck.”

The widow, without having married, died on the 4th Dec
ember, 1911. Elmer Lincoln Shattuck did not marry, and died 
in July, 1903, leaving a will, whereby lie devised his estate to 
certain heirs.

The following questions are submitted :—
1. Does the wording of the will grant a life estate to the 

wife, with remainder over at her death or remarriage to the 
five children, younger sons, in equal shares, so that each of the 
said sons, upon the death of the testator, took a vested interest 
in the said lands?

2. Did the interest of Elmer Lincoln Shattuck lapse upon his 
death, or did it pass under the will of Elmer Lincoln Shattuck, 
deceased, to his executors?

3. Did Elmer Lincoln Shattuck, during his lifetime, have a 
vested interest in the estate of the said Joseph E. Shattuck?

It will be seen that in this will there is no gift over. It is 
clear, I think, that the intention of the testator was to make a 
gift to his children. The possession of the gift is delayed by 
keeping out a life estate for the widow; and, upon her death or 
remarriage, the real and personal estate is to be sold and divided 
between the five children.

This brings the case, I think, within the rule laid down in 
Cockham v. Gregory, 4 Ilare 396, where Sir James Wigram, 
V.-C. said: ‘‘Rut if, upon the whole will, it appears that the 
future gift is only postponed to let in some other interest, or, 
as the Court has commonly expressed it, for the benefit of the 
estate, the same reasoning has never been applied to the case. 
The interest is vested notwithstanding, although the enjoyment 
is postponed.” See also Jarman on Wills, 6th ed., p. 1404; 
lioffer» v. Carmichael, 21 O.R. 6f>8. (Theobald on Wills. 7th ed.. 
P- 575.]

In this last case, there was also a devise and bequest of real and 
personal estate to the wife for life or until marriage, with power 
of disposal ; and. by a residuary clause, the testator devised the 
residue not specifically devised or bequeathed, and not sold or 
disposed of by his wife, immediately after her deith or mar
riage to his executors to sell and convert the same into money, 
and out of the proceeds pay a specific sum to each of his five 
sons, and divide the balance, share and share alike, between his 
three daughters. One of the sons died prior to the widow, 
leaving no issue, and it was held that the legacy to him became 
vested on the testator’s death, payable on the widow’s death, 
and that his personal representatives were entitled thereto.

So in Town v. Borden, 1 O R. 327. where a testator by his
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farm for the support of his children, “and at her decease the 
whole of the personal and real property to be equally divided 
between my six children, ’’ it was held that the shares of th*

Re
Shattuck. children vested on the death of the testator. In this ease refer 

ence is made to Baird v. Baird, 26 (Jr. 367, referred to by Mr
Douglas ; and Proudfoot, J., points out that the report in tie 
Baird case is defective. In that ease, an apportionment 
was to he made “to each of our children alive at the time,” 
etc., which, of course, precluded the vesting of their interest 
at the time of the testator’s death.

In Webster v. Leys, 28 Or. 475, it was held by Proudfoot. 
V.-C., that a bequest in the form of a direction to pay or to pay 
and divide at a future period vests immediately, if the payment 
he postponed for the convenience of the estate or to let in some 
other interest.

Theobald on Wills. Canadian edition, gives the rule in thes- 
words (7th ed.), at p. 584: “If the postponement of division or 
payment is merely on account of the position of the property 
if, for instance, there is a prior gift for life, or a bequest to 
trustees to pay debts, and a direction to pay upon the deccas. 
of the legatee for life, or after payment of the debts, the gift 
in remainder vests at once. But where the payment is deferred 
for reasons personal to the legatee, the gift will not vest till the 
appointed time.” See also Marlin v. Leys, 15 Or. 114: Kirby 
v. Bangs, 27 A.R. 17.

I think in this case the gift of the testator, Joseph E. Shat 
tuck, to his five sons vested upon his death, and that Elmer 
Lincoln Shattuck, during his lifetime, had a vested interest 
which passed by his will to his executors. Costs of all parti' > 
out of the estate.

Judgment accordingly

ONT CAPITAL MANUFACTURING CO. v. BUFFALO SPECIALTY CO

H. C.J.
1912

Ontario High Court, Middleton, J. January 13. 1912.
1. Injunction (8 111—1501—-Interim Injunction—Powers or Low 

•Juduk in Cases or Emergency—Ex parte Motions.
Jan. 13. A local Judge lias no power under Ontario Con. ltulv 46 to gram 

an interim injunction except in cases of emergency and on proof to 
hi* satisfaction that the delay required for an application to the High 
Court is likely to involve a failure of justice- and this power is n ■ 
to lie exercised without notice of the application being given, unless 
the Court is satisfied that the delay caused oy proceeding by notice 
motion might entail serious mischief.

2. Injunction (8 II—150)—Interim Injunction for Eight Days—Limt 
ted Jurisdiction of Local Judge—Second Injunction.

An interim injunction for a period not exceeding eight days m.n 
lie granted by a local Judge under Ontario Con. Rule 40, and at'-1 
the expiry of an eight-day injunction grunted by one local Judge 
second eight day injunction should not l>e granted by another 1<* ■ 
Judge to the same effect as the first injunction.
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:t. Injunction ( g 11—130)—Ex parte Interixhutory Injunction—Non
disclosure ok Prior Ixtkrim Ik junction.

Ou an ex parte application for an injunction, the fact that a prior 
interim injunction hml Imcn granteil and that a motion made to con 
tinuti same had Im-cii dinmiased for irregularity, should lie disclosed 
to the Judge to whom the second application for a similar injunction 
is made, ami the fact of such disclosure should at least In- evidenced 
in the order itself by a statement or recital that the prior orders 
hud been rend on the last application.

|See also 17 Halsbury's Laws of England, p. 27#.]
I. Injunction ( g 11—130)—Ex paste Interim Injunction after Ap

pearance—Xo.N MSCLOSU1B BY APPLICANT OK TIIK F ACT OF AP
PEARANCE.

It is not usual to grant an interim injunction ex parte after the 
defendant has entered an appearance in the action, although it may 
bo done in pressing cases; and then the plaintitr applying ought to 
inform the Judge of the fact.

fMexican Co. of l.oiulon, v. Maltiumulo, 11800] W.X. < approved.]
5. Courts ifi 1 It4—12)—Foreign Corporation—Acts done in a Foreign 

Country—Xo Jurisdiction in Ontario to Restrain by Injunc-

Ontario Courts have no jurisdiction to restrain by injunction acts 
of a foreign corporation in the country of their origin, although the 
foreign corporation may transact business within Ontario in such a 
way as to enable Ontario process to be served in conformity with the 
Consolidated Rules of Practice in respect of business transactions 
within the jurisdiction.

(See Dicey on Conflict of Laws, 2nd ed., 100-1113; 17 Halsbury’s Laws 
of England. 204.]

ONT.

H. C. J.
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6. Injunction (SIM—117)—To Prevent Notht ok Ixeringement— 
Circulars Threatening Infringement Actionh Mailed in 
Foreign Country BY Foreign Corporation—Jurisdiction.

The fact that a foreign cor|mration lias written letters from its 
head office in the foreign country addressed to and received by mer 
chants in Ontario, threatening actions for damages for infringement 
of its Canadian trade mark in respect of sales of goods of plaintiffs 
manufacture bearing n similar name, does not alone bring the foreign 
corporation within the jurisdiction of an Ontario Court for the pur 
poses of plaintiffs action for an injunctbm to restrain the continu
ance of such notices; nor will the jurisdiction attach in respect of 
such injunction action from the additional circumstance that the 
foreign corporation, while not maintaining any branch in Ontario, 
transacts business in the province in respect of which an order for 
service out of Ontario would be |termissible under Ont. Consolidated 
Rule 162 in an action relating to such business.

(As to the statutory right in England to enjoin infringement notices, 
see 17 Halsbury's I jaws of England, p. 258.1

Motion by the defendants for an order setting aside an order 
made by one of the Local Judges at Ottawa, upon the ex parte 

in of the plaintiffs, purporting to restrain the de
fendants from unlawfully interfering with the plaintiffs’ busi
ness by writing to or otherwise notifying customers of the plain
tiffs that the sale by such customers of the plaintiffs’ goods, 
known under the plaintiffs’ registered trade mark as “Royal 
Gem” veneer, constitutes an infringement of an alleged trade 
mark of the defendants, and from threatening customers of the 
plaintiffs with actions for damages for such alleged infringe
ment.

38
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The injunction was dissolved.
II. I7. Sinclair, K.C., for plaintiffs.
R. C. 11. Cause!8, for defendants.
Middleton, J. :—This is a striking instance of the abuse of 

the power of the Court to grant an interim injunction.
The defendants are an American company carrying on busi 

ness at Buffalo. As part of their business they manufacture and 
sell a substance called “liquid veneer.” This is a preparation 
used for cleaning varnished furniture, etc., and has been on tin* 
market for some time. The name was registered under tin* 
Trade Mark Act, on the 25th June, 1906.

The plaintiffs were incorporated on the 20th September. 
1910, under the Dominion statute, and took over the assets of 
a company bearing a similar name which had carried on busi 
ness for about a year. The plaintiffs arc, therefore, clearly tin- 
junior concern. The plaintiffs anil their predecessors have for 
a little over a year sold a similar preparation, or at least a 
preparation of somewhat similar appearance, to answer pr* 
cisely the same purposes. This they call “veneer.”

On the 20th July, 1911, the plaintiffs registered as a trade 
mark the words “Royal Gem,” and have since been manufactur 
ing and selling “Royal Gem Veneer.”

I am not in any way concerned now with the merits of tin- 
controversy between the parties; but the unnatural use of this 
word “veneer” and the similar colour of the packages are 
enough to justify suspicion that the plaintiffs are close to tin- 
border line defined by the “fair trade” cases, of which Edgt 
v. Niccottt, [1911] A.C. 693, is the latest.

In December last, the defendants, thinking that the plain 
tiffs had crossed the line, and that what was being done was 
infringing their rights, wrote to certain customers of the plain 
tiffs stating that an action was about to be brought against tin- 
plaintiffs for damages, and that the customers would he held 
liable in damages as infringers.

The latest date of any of these letters is the 19th December. 
The customers, or some of them, sent these letters to the plain 
tiffs, who on the 29th December began this action for an in 
junction against the mailing of such letters and a declaration 
that the trade mark “liquid veneer” is invalid. In view of 
Partlo v. Todd, 17 Can. S.C.R. 196, this latter is not of much 
moment.

Affidavits verifying two of these letters were obtained from 
two merchants in Ottawa on the 30th December; and on the 
2nd January the plaintiffs’ general manager made an affidavit 
On the same day an ex parte injunction was obtained from 
Judge MacTavish (senior Local Judge at Ottawa) restraining 
the defendants from writing or otherwise notifying any of the
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plaintiffs’ customers that they claimed that the goods sold as 
“Royal Gem” veneer constituted an infringement of the “liquid 
veneer” trademark and threatening such customers with actions 
for infringement.

A motion was made to continue this injunction before the 
Judge presiding at the Ottawa sittings, under sec. 91* of the 
Ontario Judicature Act. This motion was dismissed, because it 
was not within the section.

On the same day another motion was made, ex parte, to 
Judge Gunn, the junior Local Judge at Ottawa, who granted 
a precisely similar order, on the same material, restraining the 
same acts until the lath January.

The present motion is made to set aside this order. Several 
grounds were argued.

The statute now embodied in Con. Rule 46 confers power 
upon a Local Judge only “in cases of emergency,” “on proof 
to the satisfaction of the Judge that the delay required for an 
application to the High Court is likely to involve a failure of 
justice.” This cannot be said to be a “case of emergency,” i.e., 
“a sudden or unexpected happening, an unforeseen occurrence 
or condition.”

This Rule must be read in the light of Con. Rules 355 et seq. : 
every application to the Court for relief must be upon motion, 
and any person affected by the order must be notified. This is 
an elementary and fundamental principle, and the only excep
tion recognised by the practice is that found in Con. Rule 357, 
where the Court is “satisfied that the delay caused by proceed
ing by notice of motion might entail serious mischief.” This 
is what is necessary before any ex parte order should be made. 
Before the Local Judge has any jurisdiction, it is further re
quired that there should he such a situation of emergency that 
a motion to a High Court Judge will, by reason of the delay 
incident to making the application at Toronto in the ordinary 
way, involve a failure of justice. The provisions of these Rules 
are daily ignored in practice, but they still exist and ought to 
he rigorously enforced. It has become a practice to apply ex 
parte to a Local Judge in every case; and ex parte injunctions 
are often granted practically on præcipe, frequently to the 
great injury of the defendant.

Lindley, J., Anon. ( 11876] W.N. 12), says : “ Prima facie 
an injunction ought not to be granted ex parte. In cases of

*91. At the sitting* of the High Court or Assizes in any county town 
there shall he a general docket in addition to the docket of cases entered 
for trial, and such general docket may include all motions, petitions, pro
ceedings and other matters which may be heard by a Judge in Court or 
in Chambers in any case wliere the solicitors consent, or where the matter 
in controversy arose in the county or where the party op|M>sing or shewing 
cause in the matter, or hi* solicitor, resides in the county. Such general 
docket shall be disposed of after the trial of causes.

263

ONT.

II. C. J.
1912

Capital 
Mm. Co.

lU'FFAl.O

Co.

Ml-Mletv'i. J.



264 Dominion Law Reports. 11 D.L.R

ONT.

H. c. J.
mit

Mtîi. Co. 
r.

Buffalo
Specialty

Middleton J.

eniurgency it will In* granted ; hut an injunction is very rarely 
granted without hearing both sides.”

Then the fact that an injunction had already been obtained 
from one Local Judge completely exhausted the local jurisdh 
tion. It is not contemplated that a Local Judge, whose power 
to restrain is limited to 8 days, should be able to restrain in 
definitely by granting a series of 8-day injunctions. It is 
even more vicious when the plaintiff applies to a second Local 
Judge for his second ex parte injunction.

Then the injunction is objectionable for the non-disclosur- 
of the prior injunction and its fate, upon the motion for the 
second injunction. It is said that the Judge was told. Thi- 
probably is so, but this is not enough. The material used is 
recited, and it is not allowable to eke it out or supplement it by 
mere verbal statements to the Judge. The danger is obvious 
The unfairness to the defendant is obvious,—lie has no means 
of knowing upon what statements an ex parte judgment against 
him was obtained. The former proceedings, if before the Judge, 
might have been recited in the order as being read. Had they 
been. I think he would have hesitated to make the order ex 
parte. See Fitch t v. Walton, 22 O.L.R. 40.

The fact that the defendants had appeared in the action 
ought to have been disclosed. “It is not usual to grant an in 
junction ex parte after the appearance of the defendant, though 
it may be done in some pressing cases. Hut it is a rule without 
any exception that, if the defendant has appeared, the plain 
tiff, on applying for an ex parte injunction ought to inform the 
Judge of the fact:” North, J., in Mexican Co. of London \ 
Maldonado. [1800] W.N. 8. 88 L.T. Jour. 238.

Hut, quite apart from this, it is clear, on the plaintiffs' own 
affidavits, that they make out no case for an interim injum 
tion, let alone an ex parte injunction.

To award an interim injunction, under the circumstances, 
would be contrary to all precedent. The rights of the plaintiffs 
are by no means admitted, nor are they free from doubt. Tin- 
facts almost indicate that they, and not the defendants, are the 
wrongdoers; and there is very serious legal difficulty in their 
way, so far as an injunction is sought, which must be faced at 
a hearing. 1 abstain from discussing this legal aspect of tin- 
case lest 1 should prejudice the parties at a hearing.

In quite another aspect the injunction cannot be supported 
The mailing of the circulars—the act complained of—took plan 
out of the jurisdiction. The defendants are a foreign company. 
Their place of business is out of the jurisdiction ; and, though 
they may transact business in Ontario in such a way as to en
able process to be served under our Rules—yet they are still a 
foreign corporation, and our Courts have no kind of jurisdiction 
over their acts in the country of their origin.
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For these reasons, I think the motion should he granted, 
and the injunction dissolved, with costs to the defendants in 
any event.

I have no power over the costs of the proceedings before the 
Assize Judge, but this order may, unless the plaintiffs object, 
«•over the costs of the motion to continue the injunction now set 
aside and vacated. This will save the making of a separate 
order on its return.

I njumlion dissolved.

RE PROVENCHER ELECTION (No. 2); BARKWILL v MOLLOY

Manitoba Court of Appeal. Perdue, J.A., in Chambers. February 7. 191*2.
I. Elections (§ IV—9l(i)—Preliminary Objections—Security for Costs 

—Returning Officer a Party.
A Returning Officer, whose e«n. lue* is complained of and who is 

made a party to an election peti ion, is to lie deemed, for most pur 
poses of the Dominion Controverted Election Act. a respondent and 
the petitioners who have deposited the statutory sum ($1,000) as 
security have sufficiently complied with the statute, such deposit 
standing as security for the payment of the costs of both the member 
whose election is protested and the Returning Officer whose official 
action is attacked.

j Elections (§ IV—90)—Procedure—Petitioner Verifying Petition 
—Knowledge of Contents—Sufficiency of Affidavit.

Where an election petition under the Dominion Controverted Elec
tions Act is presented by two petitioners ami each makes an affidavit 
of belief in the charges laid, in the form recpiired by the statute, the 
petition which would have been valid with one |ietitinner only will not 
lie set aside on the ground that one of the petitioners on cross-exam
ination admitted that he knew nothing of several of the charges, or 
that while he had information as to certain charges, his knowledge 
and understanding of the contents of the petition generally were very 
defective.

[Lunenburg Election Cane ( 1897). 27 Can. S.C.H. 22(1, applied.]

:i. Elections ($ IV—9H)—Preliminary Objection—Publishing Notice 
of Petition—Failure to Pay Expense of Publishing Notice.

It is not an objection to an election petition that notice of the 
petition was not forthwith published as required by sec. 1(1 of the 
Dominion Controverted Elections Act.

| Rogers on Elections, vol. II. (18th ed.). ($78, and McPherson's Elec
tion Law. p. 1065. referred to.]

I. Elections (8 IV—90)—Contest Notice oi Petition to iie Adver
tised by Returning Officer—Delay—Prepayment of Ex
pense by Petitioner not an Essential Preliminary.

While the petitioner is to bear the costs of the publication by the 
Returning Officer in a newspaper of notice of the election petition, 
neither the Dominion Controverted Election- Act nor the rules of 
Court, thereunder in force in Manitoba, make prepayment by the 
petitioner a preliminary to the insertion of the notice by the returning 
officer and the officer's neglect or delay should not prejudice the peti- 
tinner, particularly where the non payment of the money was not the 
cause of the delay.
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5. Elections (§11 A—19)—Right to Vote—I ni; ok Provincial Voters 
Lihth at Federal Elections.

TIip Court will not, on the hearing of preliininary objections, sol 
aside an election petition filed by a person named in the authenticated 
list used in the election as an elector, upon the ground that the li-i 
so authenticated was invalid for alleged non-compliance with statu
tory formalities in the preparation and printing of same.

U. Elections (JIB—10)—Official Voters’ List—Nox-comh.iante with 
Directions of Statute.

Where the provincial voters’ list constituting the foundation of the 
list of voters for a Dominion election was not forwarded to the clerk 
of the Crown in Chancery at Ottawa, as required by the Dominion 
Elections Act, but was instead delivered at his request to the com 
mittee of Judges to tlx the polling sub divisions and was afterward- 
delivered to the person appointed by the King’s Printer to receh. 
the same, the fact that the list was not actually forwarded to Ottaw.i 
in the terms of the statute is not material to the validity of the lint, 
nor does the fact that the King’s Printer had the list printed el*i 
where than at the Government printing office in Ottawa affect the 
validity of the list of voters certified by the committee of Judge- 
which is the original and legal list of voters for the electoral district.

Motion on behalf of respondent to dismiss a petition fileil 
against the return of John Patrick Molloy, as member for tin 
electoral district of Provencher, in the House of Commons of 
Canada, upon preliminary objections filed attacking the validity 
of the petition. The filing of the objections had been confirmed 
on a previous motion to strike them out. See lie Provencher 
Election (No. 1). 1 D.L.R. 84.

The preliminary objections were overruled with costs to tin 
petitioners in any event of the cause.

Messrs. If. V. Blackwood, and A. Bernier, for petitioner.
A. B. Hudson, for respondent.
Perdue, J.A. :—A petition was ’tiled by John H. Barkwill 

and Paul Gagnon against the return of John Patrick Molloy as 
a member for the electoral district of Provencher in the House 
of Commons of Canada A number of preliminary objections 
to the petition were filed, hut on the argument these were all 
narrowed down to four, which may he briefly stated as fol
lows :—

1. That the petitioners did not furnish the security for costs 
prescribed by the Dominion Controverted Elections Act. nor in 
the manner prescribed by the Act.

2. That the petitioners were not aware of the contents of 
the petition when they signed the same, nor were they when 
they made the affidavits filed therewith.

3. That the petitioners did not furnish or pay the registrar
of the Court or the returning officer the costs, expenses and 
charges necessary for the publication of the notice of the peti
tion by reason whereof the same was not published by the re- I
turning officer in the electoral district within the time or in the 
manner provided by the Act.

4. That the petitioners were not persons who had a right to 
vote at the election and were not candidates at the election.
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In regard to the first point, it was argued that because the 
returning officer had been made a party to the petition and re
lief had been claimed against him, the petitioners should have 
furnished an additional $1,000 as security for the returning 
officer’s costs. I think it is clear from section 14 of the Con
troverted Elections Act that the $1,000 deposited as security 
is for the purpose of securing payment of costs and expenses, 
not only of the member whose election or return is complained 
of. hut also the costs of the returning officer, if his conduct is 
complained of. This, I think, clearly appears from paragraphs 

/>) and (c) of section 14. By section 9 of the Act a returning 
officer whose conduct is complained of. is, for all the purposes 
of the Act, except the admission of respondents in his place, to 
Ih« deemed to be a respondent. I think that the security was 
sufficient and that the objection should lie overruled.

The principal grounds upon which the second objection was 
based were that flagnon, one of the petitioners, was not aware 
of the contents of the petition : had no knowledge of the facts 
alleged, and had no information in regard to them, and that, 
therefore, his affidavit was not true and was not in compliance 
with the Act. Counsel for the petitioners had put Gagnon in the 
witness box and had asked him questions as to his having read 
over the petition before making the affidavit, with the object of 
shewing that Gagnon knew the allegations in the petition at the 
time he made the affidavit and that when he made it he had rea
son to believe the allegations to be true. Counsel for the re
spondent was allowed to cross-examine the witness as to the faet 
of his having received information as to the truth of the allega
tions and that he lielieved them. The cross-examination shewed 
that Gagnon’s information was very defective in regard to what 
the petition contained or the eharges set forth in the various 
paragraphs, or even the meaning of what was charged. It 
cannot, however, he said that he was completely ignorant or 
without information as to the contents of the petition and he 
made statements as to his knowledge of some of the alleged 
corrupt acts charged in the petition.

I think that I must hold the affidavit was sufficient on the 
authority of the Lunenburg case, 27 Can. S.C.R. 226. In any 
event there was no such objection to the affidavit made by the 
other petitioner. Bark will, and by section of the Act a peti
tion may bo presented to the Court by one person who had a 
right to vote at the election to which the petition relates. I 
therefore overrule this objection.

I’nder the third objection it was urged on liehalf of the 
respondent that the evidence shewed that the petitioners had not 
li ft with the registrar of the Court or forwarded to the return
ing officer money to pay the expense of inserting a notice in a 
newspaper published in the district that a petition had been 
presented against the return of the sitting member, pursuant
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MAN. to section Hi of the Controverted Elections Act. That section
(’ A requires the clerk of the Court to send such a notice by mail
1H12 <0 the returning officer and it is then the duty of the returning
----  officer to insert the notice once in a newspaper published in the

district. The costs of inserting such a notice must be borne b\ 
Ki.ection the petitioner : Imperial Election Petition Rules, No. 12: Rogers

• No.2). on Elections, vol. II., p. <>78 ; McPherson*s Election Law, p
ivrdne.j.a. 1065. There is nothing in the Act or in the rule which is in

force here, compelling the payment to the returning officer of 
the expense of inserting the notice as a preliminary to the inser 
tion of the notice by him. It would not be convenient that tin 
rule should make such payment a condition precedent as tin 
amount to be paid in such a case would be uncertain. The re 
turning officer, as a matter of fact, did not forthwith insert tin 
notice in a newspaper as required and such notice was not in 
serted until a considerable time after the election petition had 
been filed. In his evidence he explained that the cause of tin 
delay was that he had met with an injury which rendered him 
incapable of performing his duties. He stated that the non 
payment of the money had nothing to do with his neglect to in 
sert the notice. I think, therefore, that this objection also fails

In respect to the last objection, it was argued on behalf of 
the respondent that it appeared from the evidence that tin- 
voters ’ list upon which the election took place had not been 
prepared in accordance with the law, and that, therefore, the 
petitioners had failed to shew that they were persons who had 
a right to vote at the election to which the petition related, and 
that they were not nor was either of them a candidate at tin- 
election.

On behalf of the petitioners very much evidence was put 
in to prove the compiling, revising and bringing into force of 
the Provincial election lists, and a number of objections wen- 
urged by the respondent as to the regularity of these lists In 
reason, as it was alleged, of non-eomplianee with several statu 
tory requirements.

The Dominion Elections Act makes the provincial lists tin 
foundation of the Dominion lists: section <>. 1 do not think
that, on an inquiry such as this, 1 would be justified in enter 
taining any objection as to the regularity of the provincial 
voters’ lists. They were produced from the proper officer and 
were proved to lie the official lists in force. I do not think I 
should go behind that.

It is contended by the respondent that in the preparation 
of the voters’ lists for the purposes of the election in question 
thi provisions of the Dominion Elections Act were not com 
plied with in that there were several departures from the ex 
press requirements of the Act ; that the voters’ lists compiled 
for the i-lectoral district of Provencher was therefore invalid.
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aud that the petitioners, who relied upon the list as establish
ing their right to vote, hud failed to prove that they had a 
right to vote at the election. The following fuels appeared 
from the evidence put in by the petitioners:—

In 1911, when it was learned that a general election was to 
take place, the clerk of the Crown in Chancery at Ottawa, in 
order to save time, requested the clerk of the executive council 
at Winnipeg to hand the certified copy of the provincial voters’ 
list to Judge Myers, Judge of the County Court of Winnipeg, 
instead of transmitting them to the clerk of the Crown in Chan
cery in accordance with section 12 of the Dominion Elections 
Act. This was to enable the County Court Judges at once to 
proceed to define the polling divisions and distribute amongst 
the polling divisions the names of the voters entitled to vote in 
each electoral district, pursuant to section 9a, sub-section 9, of 
the Act, ns amended by 7 & 8 Kdw. VII. ch. 26. Judge Myers 
handed the certified copy to the committee of Judges appointed 
to define the polling places and to make the distribution of 
names. The committee completed their work and made a state
ment shewing the limits of the polling divisions, and a copy 
of the lists of electors as distributed amongst the polling divi
sions, all duly certified. But, instead of transmitting the lists 
to the clerk of the Crown in Chancery by registered mail as re
quired by section 9a, subsection 10, the committee acting on 
instructions from the clerk of the Crown in Chancery, handed 
them, in Winnipeg, to a Mr. McGrath, who had been sent from 
Ottawa by the King's Printer to take charge of the printing 
of the lists in Winnipeg. The lists were then printed in Winni
peg under Mr. McGrath's supervision, and in the month of 
October, following the holding of the elections, the certified 
copy of the list and the statement shewing the polling divisions 
came to the office of the clerk of the Crown in Chancery for 
the first time.

It is argued that sub-section 10 of section 9a is imperative, 
the words being:—

It HlmII be the duty of each such committee forthwith after the 
completion of such dintribution to transmit to the clerk of the Crown 
in Chancery by registered mail a statement amt description shewing 
the limits of the jHilling divisions so de lined and established, to 
gether with a copy of the lists of electors as so distributed among 
the said polling divisions certified under the hands of the members 
of the said committee and the provisions of sections 13 and 14 of the 
Dominion Elections Act shall apply to such certified copy.

It is urged that the list must lie in the hands of the clerk of 
the Crown in Chancery Iwfore it becomes, under section 14, 

the original and legal list of voters, etc.”
A printed list of voters for the electoral district in which 

tin* petitioners reside was put in evidence. This purports to
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bear the imprint of the King’s Printer, mid the naines of tin- 
petitioners appear upon it as voters. By see lion 18 of the 
Dominion Elections Act any voters' list purporting to hear such 
imprint “shall he deemed to he for all purposes an 
copy of the original list of record in the office of the clerk of 
the Crown in Chancery.” This makes the imprint prima facie 
evidence of authenticity. It is argued, however, that there was 
not, as the evidence shews, any original list of record in the 
office of the clerk of the Crown in Chancery when the list was 
printed, and therefore, that the printed list cannot be taken to 
he an authentic copy of something that did not exist when it 
was printed. A question might he raised as to whether, having 
regard to the facts of this ease, the lists were printed under the 
superintendence of the King’s Printer in accordance with the 
provisions of the Public Printing and Stationery Act, R.S.C. 
190(i, eh. 80, having particular regard to sections 10 and .'12. 
The lists were not printed at the Government establishment at 
Ottawa, where, by section 16, the work is to lie done. They 
were printed in Winnipeg under the supervision of a person 
sent by the King's Printer, not under the superintendence of 
the King’s Printer himself. If the lists were not printed under 
the superintendence of the King's Printer in accordance with 
law then his imprint would not he sufficient authentication of 
them.

I think that the certified list by the County Court
Judges to he transmitted to the clerk of the Crown in Chan 
eery is the original and legal list of voters for the electoral dis 
trict. The fact that it was not d by mail hut was,
at the request of the clerk of the Crown in Chancery, handed to 
Mr. McGrath, as his represt ire, and held by him for tin- 
purpose of being printed, does not detract from its validity as 
the actual list of voters for Dominion purposes compiled by the 
Judges from the Provincial lists. The fact that it was not ae 
tually in the ‘ i of the clerk of the Crown in Chancery, hut 
in the hands of his representative, does not appear to me to 
he material. There was nothing to he done to the list hv tin 
clerk of the Crown in ry. He could make no changes
in it. He could not add anything to it or take anything from it 
It was his duty on receiving it to deliver it to the King's Pria 
ter to lie printed. That it was printed in Winnipeg instead of 
at Ottawa does not affect the list itself. 1 think the list com 
piled by the County Court Judges and produced from the pos 
session of the clerk of the Crown in Chancery is a valid list m 
the voters entitled to vote in the electoral district. The names 
of the petitioners appear as voters on the list and this estai' 
lishes the fact of their right to vote at the election.

All the preliminary objections should be overruled. Tie 
costs will be to the petitioners in any event of the cause.

Objections overruh <1.
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ONT.
O’DONNELL v. TOWNSHIP OF W1DD1FIELD. „

Ontario High Court. Trial before Kelly../. January *2.'», 1012. 101*2

I. MVXIVII'AL VoRI'OKATIONN I § I I D—1 I t I—ClIM'ACT KOM XllMVlI'Al. ,|nil. *211.
Works Nkckshity mu By law—NUnuuwi, Act (Ont.) I1Mi3,

A rontract by a municipal corporation for carrying out permanent 
improvements to streets and the construction of sewers and contemplat
ing a large expenditure is within section 3*25 of the Municipal Act, 1903. 
and a by-law i* essential to its validity.

| Wat nous Engine W orks v. Township of I'alinn ston, *21 Can. S.l '.It. 
.Vit!, followed.)

2. Ml NielVAt. ( oitiiiKATKINS I g 111 -2831—Mekh.nu III- Ml xn il'Al. Coi n 
OIL—Rk<#1 1RKMI.XTN oi PltOl'KKI.V CONSTITUTE» MKKTINO.

A meeting of a municipal council is not properly called or con 
•diluted if a member of the council, not in attendance thereat, has 
not been given any notice of it.

Action by a contractor for drainage and sewerage works 
against the munieipal corporations of the township of Widili- 
lield and the Town of North Day for $10,000 damages for breach 
of contract by the defendants and for $200 for work performed. 

The action was dismissed.
I’cUr While, K.(\, for plaintitV.
Messrs, (i. II. Minor, K.C., and •/. .1/. Mi.Samara, K.(\, for 

defendants.
Kelly, J. : By a proclamation issued by the Ideiitenant- 

(lovernor of the Province of Ontario in Council, dated the 7th 
April, 1910, it was declared that certain parts therein partieu- 
larly described of the of Widdifield, in the district of
Nipissing, should be withdrawn from that township and t>c 
annexed to the town of North Bay, and that such withdrawal 
and annexation should take effect on and after the 1st January, 
1911.

On the 10th August, 1910, a by-law was passed by the muni
cipal council uf the township of Widdifield authorising the ex
penditure of $.13,000 for the carrying out of the work of making 
certain permanent improvements for the purpose of opening, 
improving, grading, and gravelling certain streets, the opening, 
making, and constructing of certain storm sewers, and the con
structing certain waterworks and watermains in that part of 
the township of Widdifield so to be annexed to the town of North 
Day, and providing for the issue of délient lires of the township 
for the purpose of raising these moneys.

On the 12th December, 1910, an application was made to the 
Court to quash this by-law. and the ion was dismissed;
hut on appeal the by-law was by a Divisional Court
on the 23rd June, 1911 : lit Angus ami Township of Widdifield, 
24 O.L.R. 318.

Some time prior to the 1 fit It October. 1910. the council of the
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township proceeded to call for tenders for the construction of 
the storm sewers and works in connection therewith; and th 
plaintiff put in a tender for that work, and it is alleged that th 
council accepted his tender, following which what is alleged i 
he an agreement, dated the 15th October, 1910, was made hi 
tween the plaintiff and the defendants the corporation of til- 
township of Widdifield, for the carrying out of the work s 
tendered for by the plaintiff.

The municipal council of the township consisted of the reev 
and four other members.

Prior to the opening and consideration of the tenders, then 
was evidently a difference of opinion amongst the members <>t 
the council as to the advisability of proceeding with the worl 
the reeve and two other members being in favour of it, while til- 
other two disapproved of it.

When the time arrived for opening and considering the ten 
ders, the reeve verbally notified three of the four councillors to 
attend a meeting of the council at his place of business on 
certain day. on or about the 5th or 6th October, 1910. Tin- 
other councillor. Overholt, was not notified, the explanation given 
by the reeve being that at a regular meeting of the council, held 
some time previously. Overholt had said lie would not be satis 
tied with what the other members of the eouncil would do 
Overholt, on the other hand, referring to his not having received 
the notice of the meeting, said he was opposed to the by-law and 
the carrying out of the work, and was disgusted, and that li
on ly heard of the meeting two or three days after it had taken 
place.

No business was done at the meeting on the day for which 
it was so called, and it was adjourned until the following da> 
It does not appear certain that any particular hour was named 
for the adjourned meeting, one of the members, McIntosh, sin 
ing that ten o’clock was named. Ilis account of it is, that h. 
attended at the reeve’s place of business, the place named for 
the meeting, at 10 o’clock a.m. on the following day ; that th- 
reeve was not at home, his son stating that he had gone out to 
the country ; that he (McIntosh), after waiting for a time, went 
away and returned at 12 o’clock; and, finding that the reeve had 
not yet returned and that there was no appearance of a meet in i: 
being held, again went away, and later on went out of town.

On the afternoon of that day, the reeve and two other mem 
hers of the council, namely, Doyle and Irvine, met at the reev. . 
place of business, neither Overholt nor McIntosh being pres- nt. 
and decided upon accepting the plaintiff’s tender, the only other 
person present at the meeting being the the township engineer

As appears by the evidence, no by-law of the corporation was 
passed accepting the plaintiff’s tender or awarding him the e«*n
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tract or authorising the making or signing of any contract with 0NT 
him, the only action of the council thereon being a minute as h.i; .1 

fallows: “Moved by Doyle, second Irvine, that 1*. O’Donald he i»i> 
awarded the contract for laying sewer." Signed “John —-

. Ill JON X Kl.!.
Murphy. r.

The written record of what took place is of the most meagre Township 
kind, and, so far as the evidence shews, this record remained in ,
possession of the engineer until the time of the trial, and no 
minute of what took place was entered in the books of the cor 
poration, nor was the clerk of the' municipality present at the 
meeting.

A term of the specifications of the work on which the plain 
tiff tendered was, that “the contractor shall commence actual 
operations on the construction of the work within fifteen days 
after the signing of the contract;” and. before the plaintiff 
signed the eontraet, there was added thereto, at the plaintiff’s 
request, the following: “And satisfactory financial arrangements 
have been made by the corporation."

The defendants do not appear to have taken any other steps 
towards proceeding with the work or ordering or requiring the 
plaintiff to do so. The plaintiff, however, of his own account, 
did some work in December, 1910, the value of which he esti
mates to he about $39 or $40.

The evidence does not satisfy me that the meeting in ques 
lion was properly called or properly constituted. All members 
were entitled to proper notice of the meeting anil of the time 
and place of holding it ; and it cannot be said that the manner 
in which this meeting was convened was in accordance with the 
necessary requirements in such eases. Even had it been pro- 
perly convened, there was wanting an essential requisite to the 
making of the contract with the plaintiff, in that no by-law was 
passed awarding the eontraet to the plaintiff or authorising the 
making of it.

Section 335 of the Consolidated Municipal Act, 1903, provides 
that “the jurisdiction of every council shall be confined to the 
municipality which the council represents, except where author
ity beyond the same is expressly given ; and the powers of the 
council shall be exercised by by-law, when not otherwise auth
orised or provided fur."

This section is in the exact words of see. 382 of eh. 184, 
li st). 1887, which was well considered in the ease of Walrrnus 
Hiiijint Works Co. v. Town of I'ohm rstnn. 21 Can. S.C.ll. ,i.»fi. 
where it was held that a by-law is necessary- in order that a 
municipal corporation shall make a valid contract, even where 
the contract is made under the seal of the corporation.
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This requirement was not complied with in the case now 
under consideration. The transaction was one of more than 
usual importance to the municipality, the proposed contract con 
tcmplating an expenditure of more than $20,000, according to 
the evidence both of the plaintiff and of the engineer for the 
township of Widdifield—a very substantial liability for a town 
ship to incur. One would have thought that the decision to make 
such an expenditure and to bind the municipality to an obliga 
tion of that extent was, to use the language of Mr. Justice Pat 
terson, in Watcrous Engine Works Vo. v. Town of Palmerston, 
“ft matter of sufficient importance to deserve whatever amount 
of deliberation and care the law aims at securing by requiring 
the action of the council to take the form of a by-law." (21 Can. 
S.C.R. at page 579.)

Nor can it be contended that the contract was an executed 
contract, or that the defendants in any way became bound by 
acceptance of the benefits thereof. The plaintiff admits that 
whatever work he did for the defendants was done to “test them 
out.”

1 can come to no other conclusion than that the plaintiff is 
not entitled to succeed; and I, therefore, dismiss his action. In 
view, however, of the circumstances surrounding the holding of 
what was intended as a meeting of the township council, and of 
tiie irregularity and want of care shewn in dealing with a matter 
of such importance to the municipality, the dismissal of the 
action is without costs.

It was contended by the defendants at the trial that the 
plaintiff’s action should fail on other grounds shewn in the evi 
denee, such as the quashing of the by-law authorising the issue 
of the debentures from the proceeds of which it was intended to 
pay the cost of the work tendered for by the plaintiff : that the 
plaintiff was not entitled to proceed with the work except at such 
time and place as the engineer of the defendants the corpora 
tion of the township of Widdifield should direct, and that the 
engineer did not give him any direction so to proceed ; and that 
the defendants were bound only conditionally upon their making 
satisfactory financial arrangements, which they failed to make.

In view of the conclusion I have come to, for the reasons 
given above, I have not thought it necessary to consider these 
contentions.

Action dismissed
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RE CHINO HOW et al.
Saskatchewan Supreme Court. Brown, ./., in Chambers. .Iannary 23, 1912

1. Harlan Cobpvs ( 8 • (—10)—Certiorari in Am—Not an “Aiteal"— 
Restriction of Powers ok Amending Conviction—R.S.S. 1909, 
vh. 02, sec. 8.

Wither a proceeding to quii-tli a summary conviction by way of 
certiorari, nor a motion to discharge on liabca* corpus with certiorari 
in aid constitutes an “appeal.” and where the powers of amend 
ment of a conviction under a provincial statute are limited to “ap- 
peals" from convictions and orders, a conviction which illegally 
imposed hard lalsiur for an offence against the provincial liquor laws 
cannot lie amended on the halieas corpus motion and the prisoner is 
entitled to be discharged.

|7Vir hiny v. Blantc, 40 C.L.-Î. 125, applied. |
2 IIahkah ('orpi n i81U—21 )—Akfiiiavitn in Si mmi—Proving War

RANT BY AFHIIAVIT OF (iAOI.ER InHTKAP OF AfFIIIAVIT OF PRINCIER. 
Un an application for a writ of hals-as corpus with certiorari in aid. 

it is primA facie sufficient that the warrant Is* proved by an affidavit 
of the gaoler, and that the fact that the applicant is not detained for 
any other cause Is* proved bv an affidavit of the i.pplicant instead of 
proving Iwith hy the affidavit of the prisoner.

[Compare If. v. Skinner, 9 Can. Cr. Cas. ô.’»8; see also Treinecar’s 
( liminal Law and Kvidence, 2nd ed., pp. 822, 823.]

:i Hareas ( orpi n (11 D—21)—Kxtitvi.ino Akfiiiavitn on Application 
—Sank. Cr. Pr. Rile 39.

Affidavits entituled in the Supreme Court of Saskatchewan and in 
the matter of the conviction, specifying the particulars of same, suffi
ciently set out a style of cause for the purpose of a halieas corpus 
application under Saskatchewan Crown Practice Rule 39.

| Ifex v. Harris. (1 Terr. L.R. 376. followed.]

Motions in two eases, heard together for writs of lialmas cor
pus am I certiorari in aid, in respect of two separate commit
ments and convictions under the British Columbia Liquor 
License Act and for discharge of the prisoner in each case.

The prisoners were discharged.
('. E. />. Wood, for applicants.
Aler. I*oss, for the Attorney-General.

Brown, J. :—These two eases are of an exactly similar 
character. I will deal with the case of Cliing I low, hut my rea
sons for judgment will apply equally to the other case.

The applicant is a Chinaman, and was convicted hy a justice 
of the peace of having sold liquor without a license, and was 
adjudicated to pay a tine and certain costs, and in default to 
lie imprisoned for six months “with hard lalmur.** An appli
cation is now made for a writ of habeas corpus and a writ of 
certiorari in aid thereof and for the discharge from custody 
without the actual issue of the writ. Mr. lions, for the Attorney- 
General, has taken two preliminary objections. In the first 
place, lie contends that the material is not properly styled in 
that it does not sufficiently comply with Crown Practice Rule 
S;isk. :tfl. As a matter of fact it is styled as follows :

SASK.
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In the Supreme Court of Saskatchewan.
Judicial District of Regina.

In the matter of filing How and the information and complain: 
of Charles A. Maliony. taken on the 5th day of October. 1911. 
and a certain conviction thereon bearing date the 12th day m 
October, 1911, made by Alcide Noel, one of His Majesty's justice 
of the peace in and for the Province of Saskatchewan, whereby Un
said filing How was convicted for that, etc. (setting e con
viction).

This has already been held to lx* a sufficient compliance with 
this Rule, and I agree with that holding : Hex v. Harris, ti Terr 
L.R. 376.

It is also objected that proof of the warrant of commitment 
and the fact that the applicant is not detained for any other 
cause should he made by the gaoler and in the manner pro
vided by the English practice. In this ease the warrant of com 
mit ment, is proved by affidavit of the gaoler, and the applicant 
himself in his affidavit states that he is not detained on any 
other charge or for any other reason. Both facts are proved by 
affidavit and by persons who are in a position to swear to such 
facts; and this, it seems to me, should be at least prima facie 
sufficient.

Several objections have been raised to the conviction by 
counsel for the applicant and as reasons for quashing the com 
mitment, but in my view of the ease it is only necessary to deal 
with one, and that is the objection that both the conviction and 
the warrant of commitment impose hard labour as part of th. 
punishment.

The conviction is made under sec. 8G of eh. 130, R.S.S. 1909, 
being the Liquor License Act ; and it is admitted by counsel for 
the Crown that the justice had no authority for imposing this 
as part of the penalty. But he contends that I have power to 
amend the conviction and warrant, deleting therefrom the words 
“with hard labour,” and that 1 should so amend. The comm 
tion having hern made under a provincial statute, the powers of 
amendment are given, if at all, by sec. 8, cli. 02, R.S.S. 1909. 
which reads as follows:—

Except it is otherwise especially provided all the provision' >f 
l’art XV. and Part XXII. of the Criminal Code shall apply to 
proceedings before justices of the peace under and by virtue of an> 
law in force in Saskatchewan or municipal by-laws and to appeals 
from convictions or orders made thereunder.

This section confers upon me the powers of amendment 
contained in Bart XXII. of the Criminal Code only in eases of 
appeal. A proceeding to quash a conviction by way of certiorari 
has been held, in the ease of 77#• Kina V. /7a##/#, 40 C.L.J.. at j* 

not to be au appeal ; and the Criminal Code, in section 1122. 
seems clearly to contemplate a proceeding by way of certiorari
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as somi'lhing other than an appeal, for by that section it is en
acted that :—

No writ of certiorari shall lx- allowed to remove any conviction 
or order had or made before a justice of the peace if the defendant 
has appealed from such conviction or order, etc.

That being so, a fortiori a proceeding by way of habeas cor
pus would not be an appeal. 1 am therefore of the opinion that 
I have no power to make the amendment asked for, even should 
1 desire to do so, and that in consequence, the warrant of commit
ment in each case lteing illegal, the same must lie quashed, and 
the applicants discharged from custody.

Prison• rs discharged.
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LEWIS v. BUCKNAM MAN.

Manitoba Kiny'ti llcnch. Trial before .Macdonald, J. February Ü. 1012. ^ p

1. Hkokkr i§ II B—10)— Rial Estate Agent's Commission—Lands bH2
Takkn ah Part Payment on an Exchange of Properties.

Where the owner of farm lands, authorises an agent to dispose of '* ' 1 
them and agrees to pay him the usual commission, and the latter sue 
coeds in bringing about an agreement whereby the lands were taken 
as part payment in an exchange for city property, the owner of the 
farm lands is liable to the agent for commission on the sale.

2. Assignment (fil—14)—Claim for Commission on Sale ok Real Es
tate—Transfer by Hr brand to Wife.

The claim of a real estate agent for commission due him on the dis 
posai of property is assignable and where the claim is assigned to the 
wife of the agent she may sue in her own name.

An action for commission on the sale of land brought by the 
assignee of the agent who brought about the agreement where
by the land was disposed of.

Judgment was given for the plaintiff.
Messrs. .1/ O. Mann it and It. !.. Ihacon, for plaintiff.
Messrs. A. E. I task in, K.C.. and 0. Coulter, for defendant.

Macdonald, J. :—The plaintiff is the assignee of a claim of 
her husband Levi A. Lewis, a real estate agent, against the de
fendant, who is also a real estate agent, for commission on the 
sale of land.

The defendant was the owner of a quarter set tion of land 
near the village of Souris, and also owned an undivided one- 
third interest in the north west quarter of section 14, township 
13, range 14, west of the second meridian in Manitoba, the re
maining interest being owned by Banbury and Me Vicar of the 
town of Wolseley in the Province of Saskatchewan. The defen
dant and Lewis had, previous to the transaction leading to this 
action, discussed an exchange of these lands of the defendant for 
lands owned or controlled by Lewis, but failing in arriving at 
an agreement, the defendant agreed with Lewis to pay him the

-* .
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usual commission if he could dispose of his (the defendant’s) 
lands.

Some time after this Lewis culled upon the defendant and 
got from him a description of the farm lands, a commission on 
the sale of which is sought in this action.

There is some conflict as to how Lewis and the defendant en
tered into negotiations terminating with the disposal of tin- 
property. The latter says that Lewis first approached him with 
a list of the city properties and suggested making a sale, taking 
in exchange as part payment the farm lands referred to; where 
as Lewis says that the defendant first gave him a description 
of the farm lands and that he then interviewed one Mark Faulk 
ner, a real estate broker, who had the city properties for sale 
and suggested the agreement which was subsequently entered 
into.

The defendant seeks to avoid liability hv claiming that Lewis 
first came to him with a description of the city properties, sug 
gesting that he, Lewis, was acting as the agent for the owners 
of said properties, and would consequently earn his commission 
from that source.

Lewis is corroborated by Mr. Faulkner, who says that Lewis 
came to him with a description of the farm lands, and that lie. 
Faulkner, then submitted the proposition to his principal Isen 
burg for a side of the city properties which were owned by tin- 
latter to Lewis’ principal, taking the farm lands as part pay 
ment. A description of the houses was then given to Lewis, 
who submitted it to the defendant, when the latter expressed 
approval of the proposal. A meeting of the principals was ar
ranged by Lewis, resulting in an agreement being made where
by the defendant and the others interested in the farm lands 
purchased the city property, the vendor taking as part payment 
the said farm properties, and on the sale of the latter the plain 
tiff claims a commission.

The defendant admits liability for a commission on the 
sale of the lands which he himself owned, but resists the demand 
for a commission on the sale of the lands in his hands for sale 
for his co-vendors; he admits having been paid a commission of 
$300 by his co-vendors, but claims this for himself for his set- 
vices in connection with the sale. Any services, however, that 
he could have performed would be necessary in connection with 
the disposal of his own interest in the farm property, and li 
had nothing to do with and was not instrumental in bringing 
about the agreement made.

The defendant after the agreement was completed called 
upon .Mr. Faulkner and asked that the commission on both side- 
he divided in three parts, one-third to Lewis, one-third to Faulk
ner and one-third to himself ; but this Faulkner would not en 
tertain as he claimed the entire commission on the sale of the
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city properties. This conversation with Faulkner is denied by 
the defendant, hut I think his memory must be defective. He 
did call upon Faulkner and it was not a casual meeting as he 
suggests, and the right of Lewis to a commission was mentioned.

The plaintiff, as the assignee of the claim of her husband, 
is entitled to a commission on the sale of the defendant’s lands 
and one half the usual commission to which the defendant would 
he entitled on the sale of his co-vendors' lands. In all there will 
lie judgment for the plaintiff for the sum of $4.'>(), and as 1 feel 
that the plaintiff was justified in bringing her action in this 
Court from the fact that it was not made clear to her that the 
defendant was not the sole owner of all the property, there 
will be costs to the plaintiff on the King's Bench scale.

Judgment fur plaintiff.

THE KING on the Information of the Attorney-General of Canada i plain
tiff) v. MONCTON LAND COMPANY, LTD , NAPOLEON J GOVANG 
and PACIFIC D. BREAU (defendants).

Exchequer Court of Canada. Canneln, ./. February 14. 1012.

Dam am.s ill III L 2—240)—Kminint Domain—Vai.vk of Kxi-rovkiatkii

The value of ImuD expropriated for a public work i* to la* deter
mined prima facie upon the baai* of the market price, hut the pro
spective capabilities of the property have to Im> taken into account in 
ascertaining the market price, and an additional allowance made for 
compulsory expropriation.

|Aroint \. The King, 12 Ex. C.R. 4M. and Ihulijr v. The Kiny. titi 
Can 8.4 R. 149, apmall) referred i". I

An informa! ion filed on India If of the Crown to have the 
value of certain lands expropriated for the use of the Inter
colonial Railway ascertained.

Messrs. II. A. Powell, K.(\, and J. Friel, for the Crown. 
Messrs. \V. Seabilt, K.C., M. G. Teed, K.C., ('. IV. Robinson, 

and Geo. L. Harris, for the respective defendants.

(\\ssei>, J. :—The lands expropriated comprise 11% acres 
situate in the city of Moncton. The trial lasted four days, and 
a great deal of evidence was adduced. Since the trial I have 
carefully analyzed the evidence. 1 do not propose to quote 
therefrom, as to do so would necessitate repeating a consider
able part of it.

It is agreed that the date at which the expropriation took 
place and for ascertaining the compensation is the 23rd Octo
ber. 1909. There is not room for much dispute as to the method 
of arriving at the compensation.

The company, whose lands are expropriated, are entitled to 
be fully compensated for the loss they have sustained by reason 
of the exercise of the right of eminent domain. I have had
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CAN occasion to express my views in Brown v. Tin King, 12 Ex
K*. C. 
MU-'

C.K. 463, ami other cases. Dodge v. The King, 38 Can. S.C.R, 
149, is a guide. “Prospective capabilities’* have to he taken

The Kino

Moncton 
Land Co., 

Ltd.

into account. 1‘riniti facii the market price governs. Usually 
tin* prospective capabilities form an element in fixing the mar 
ket price. In the present ease the lands are situate in the city 
of Moncton. They were, before the expropriation, divided by 
plan into building lots, and 1 propose in dealing with the ques
tion of compensation to deal with them as such, although 1 do 
not think it of much consequence whether they were so laid out 
on a plan or not. The real point is what method of realizing 
would yield the best return. 1 know of a recent sale of land 
within three miles of a large city used as a farm which realized 
$3,000 an acre. The purchaser acquired the * to be re
tailed on the market for building lots. There is no magic in a 
plan. In the case before me the lands in question were treated 
as building lots by the Government valuators. The area taken 
by the railway comprised 11% acres. It was assumed at the 
time that this was equivalent to sixty-one and one half lots.

It is hardly questioned that after the expropriation tin- 
best method of laying out the remaining lauds north and south 
of the expropriated area is by laying out the two streets Essex 
and York running west to east as shewn on the plan. This 
method of utilizing the lands minimises as far as possible tin- 
damage caused by the severance of the lands, and is, I think, in 
ease of the Crown.

There are said to be, as 1 have stated, sixty-one and a half 
lots expropriated. To the north there remain 289 lots; to the 

180 lots. Allowing for the cross streets Essex and York 
streets would each require 2.3 acres, or 4.6 acres for both.

Mr. Jones states, ami it does not seem to be disputed, that 
allowing for streets of the width in question, each acre divides 
into 6-7/10 lots.

These 4.6 acres would yield 30.82 lots which have to be put 
into roadways. It was suggested at the trial by counsel that as 
Imperial avenue, which the company to lay out, would
have been lost for building lots, therefore only one of the new 
streets should be allowed for, the other being in lieu of Imperial 
avenue, rml tins seems to have been the view of all concerned. 
It no doubt would be correct on that understanding. On analy
zing the evidence 1 find, however, that Mr. Taylor, in arriving 
at the 61V» lots expropriated i called the 111 a acres) has d> 
ducted the area comprised in the proposed Imperial avenu-. 
otherwise instead of there being 61 *â lots there would be about 
77 lots. 1 therefore propose to allow for the lots lost by tin- 
laying out of both York and Essex streets, one of the >treats as 
mentioned having been deducted in reducing the IV acres to 
61% lots. The result is that the lands expropriated and the
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lolids necessitated for streets amount to til1/* plus 30.82 lots, or 
ibout 92 lots.

Tin* lands north of the expropriated land comprise 289 lots, 
from which must In* deducted 15.41 lots taken for Essex street, 
leaving 274.41 lots. The lands south of the expropriated land 
comprise 180 lots, and deducting 15.41 lots for York street, 
leaves 11)0.41 lots.

It is difficult to arrive at an exact sum as tin1 fair value of 
the damage. There is no the damage to the property
both north and south of the lands expropriated caused by the 
severance and tin* closing of the streets is considerable. The 
damage to those lots south of tin* expropriated land is mil so 
great as to those on the north, nor is the damage to the lots 
either north or " equal to the damage to those nearer to the 
railway which necessarily suffer more than those more remote. 
The land company claims $100,000; the Crown offers $10,889.

The fact of the discovery of natural gas at the works of the 
Transcontinental Railway, necessarily has to In- considered. 
Moreover, it is apparent that some lots are more valuable than 
others.

I think 1 will Ik* doing justice to all s if I fix the value
of the lots at $170 on the average.
Taking 92 lots expropriated at $170 would equal..........$18,100
The injury to the lots north of the expropriated land,

274, averaging them, I would place at $20 a lot.... 0,480
The injury to those south (180 lots) averaging them, I

place at $15 a lot ............................................... 2,700

$24,280
If to this amount the sum of $3,000 In- added for compulsory 

expropriation and cost of grading one of the two cross streets 
anil im the total would amount to $27,280, and this
amount I allow to the company. Interest should be allowed 
on the $lti,100, ami the company are entitled to their costs of 
action. •

I hail written my opinion several weeks ago, hut have de
layed delivering it until the undertaking offered by the Crown 
was settled upon and filed. This undertaking was tiled to-day 
and should lie embodied in the formal judgment. I think if the 
defendant Breau Is* allowed $150 for the land taken from him 
and the damage, he will be fully compensated, and I allow him 
his costs which 1 fix at $50.

./udgmt ni accordingly.
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J. I. CASE THRESHING MACHINE COMPANY < plaintiffs I v. HASLAM 
LAND AND INVESTMENT COMPANY, LTD. (defendants!.

Saskatchewan Supreme Court. Trial before \i irlands, ./.
Janumry v lSlt

Ansiuxmknt ( 8 M f—27)—Claim for Work and Labovb—Prick not 
Fixed—Quantum Mkrvit.

A claim for work done by the owner of a threshing outfit is assign 
able and where the work was ordered without an agreement as to the 
price to lie charged the party for whom the work was done is liable 
to the assignee of the account for whatever sum the work is worth e- 
timated at a fair price.

Action bv the assignee of an account for the threshing of 
grain for the defendants.

Judgment was given for the plaintiffs.
T. 8. McMnrran. for plaintiffs.
W\ J. Leahy, for defendants.
Ne WLAN Dfi, J. :—The j iffs’ claim is for money due one 

S. F. Dodge for threshing done by him for the defendants, his 
claim having been assigned to the plaintiffs. There are two 
claims, one for $337.50, and the other for $210. Since the com
mencement of the action the claim for $210 has been paid to the 
plaintiffs. As to the claim for $337.50, the defendants say this 
work was to lie done at the going rate, which they say was nine 
cents for wheat and six vents for oats but on account of the 
crop being a light one they are willing to pay ten cents for wheat 
and seven cents for oats. The plaintiffs claim $1.25 per acre 
to he a reasonable compensation. From the evidence 1 am of 
the opinion that no contract was entered into. The arrangement 
was that if Dodge was in the vicinity he was to thresh the crop 
at the going rates. The crop was a very poor one. The defen
dants examined it and then came to the conclusion that it was 
worth threshing. Dodge telephoned to the defendants that he 
would thresh for $1.25 per acre. They told him to go ahead 
according to his agreement. As I have said, there was no agree
ment. Tlie question therefore is, what is the proper amount 
to he “ " for the work Dodge did ? Even taking the plain
tiffs’ contention that they were to pay the going rate, that does 
not mean the regular price per bushel paid for a good crop. I 
am aware from experience of other eases of the same kind that 
when the crop is a poor one. like the one in qu ‘ion, the ordin
ary custom is to charge a definite amount, g 'ally no much 
per day, and not so much per bushel. There v however, no 
evidence given upon this point. The only evidence was that 
$1.25 per acre was a fair price, and as 1 agree with this evidence. 
1 find for the plaintiffs for the amount claimed, with costs, tin* 
defendants to be credited with the amounts paid on the judg
ment.

Judgment for plaintiffs

7
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GAAR SCOTT v. MITCHELL.
Manitoba King'» Bench. Trial before Macdonald, J. February 6, 1912.

Su.k < 81 C—15)—Condition at. Salk or Maciiinkby—Loss os Ri: 
balk—Liability.

When* u cumlitiomil mib* of goods is made subject to i.ii express 
stipulation that in eiw of possession being re-taken and the goods 
being re sold on his default, he shall remain liable for any loss on a 
re-sale, the resumption of possession by the conditional vendor followed 
by a re-sale by him will not cancel or revoke the whole contract so 
■is to relieve the conditional purchaser from the stipulation by which 
he became liable for the deficiency.

J I’lkadinu (SI I. - 801 —Hit.ilk index Pi.kadinqh— Kaili kk to Claim 
Abatement ok Price—Reservation of Rights for Separate

Where a conditional sale contract contains a stipulation that the 
conditional vendee shall upon his default be liable for any loss upon 
a re-sale, and the conditional vendor resumes possession and re-sells, 
the vendee if sued for the balance due without reference to the price 
realized upon the re-sale should plead the re-sale and his right to 
abatement in the price in order to enable the Court to take an account 
of the vendor's expenses upon the re-sale, otherwise the Court may 
award judgment for the amount claimed with a reservation to the 
vendee of his remedy in respect of the re-sale.

An action to recover the ha la nee due on two certain promis
sory notes given to the vendor of certain machinery the pur
chase price of which was payable in instalments, and also for a 
charge on certain land, said charge being created a further 
security for the purchase price of the said machinery. 

Judgment was given for the plaintiff.
Messrs. />. A. Star [took, and L. ,/. Klliotl, for plaintiffs.
K. L. Howell, for defendant.

Macdonald, J. :—On the 28th July, lOOfi, the defendant, hv 
au agreement in writing, (Ex. 1). agreed to buy from the plain
tiff. and the plaintiff agreed to sell to the defendant, certain 
machinery in said agreement fully described, for the price or 
sum of $3,700, payable in instalments as in said agreement set 
forth, and the defendant further agreed to collaterally secure 
the said payments by making his promissory notes in favour of 
the plaintiffs for the said sums.

The machinery was delivered to. and accepted by, the de
fendant, who gave his promissory notes as agreed, and paid 
four of the said notes, amounting to one half the purchase 
price of said machinery.

The agreement provided that in default of payment of the 
purchase price and obligations in full as they respectively 
mature, the vendor may resume possession of the said machinery 
and empowers the vendors to sell the said machinery or any 
part thereof on account of the purchaser, by public auction or 
private sale, crediting the net proeeeds of such re-sale after 
deducting all expenses in resuming possession, etc., and the 
purchaser shall remain liable for the balance of such purchase 
money and interest and all obligations given therefor.
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The defendant, for tin* purpose of further securing to tin 
plaint ill' the payment of the purchase price, created a charge - 
lien upon the north-east quarter of section fourteen (14) in 
township thirty-seven i.‘17) in range twenty-seven (27) w< 
of the first principal meridian in Manitoba, for the sum • 
three thousand seven hundred dollars.

The defendant made default in payment of the two tin.d 
instalments of purchase moneys represented by the two pro 
niissory notes sued on herein, with the exception of two hundred 
dollars paid on the note iu the statement of claim firstly mm 
tioned.

The plaint ill's further allege that they have endeavoured 
to resume possession of the said machinery pursuant to tli 
provisions of the said agreement, but that the defendant has 
refused and still refuses to allow the plaintiff to resume p<* 
session of tile same.

In his statement of defence it is alleged that the plaint ill'd I 
not deliver to the defendant certain articles, part of the niaeli 
inery agreed to he sold, and it appears from the evidence that 
there were several articles omitted, hut the defendant says that 
this and other differences were settled before this action was 
brought, so that the defendant does not rely or insist upon that 
fact as a defence in abatement of purchase price or otherwise

The defendant further alleges that the plaintiff has resumed 
possession and taken from the defendant the machinery in 
question and claims that by reason thereof be has been released 
from all liability under the agreement and promissory notes 
referred to in the statement of claim.

I find, however, that the agreement has not that effect, as 
it provides that the plaint ill's may resume possession and re 
sell, holding the purchaser liable for any loss on a re-sale.

There is no abatement of purchase price claimed in tin 
defence to the action, although it appears from the evident, 
that the plaint ill's have since resuming possession made a s; • I « • 
of the machinery for the sum of one thousand nine hundred 
dollars, but as this is not raised by the pleadings I cannot giv> 
effect to it as the plaintiffs might Ik* entitled to a possible n 
duction of that credit for costs incurred in resuming possession 
or repairs to the machinery to make it saleable. The defendant 
will, however, be left to his remedy iu connection with this n 
sale.

There will lie judgment for the plaintiff for the amount 
sued for. together with costs, and they will Is* entitled to a 
charge or lien upon the lands described in paragraph eight of 
their statement of claim and to a side of the defendant's iut»*r- 
**st in the said lands.

Judy mint fur plainti'
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McGREEVY ». MURRAY.
Manitoba hiny’s Itrneli. I/o lion before Premier gant, ./. February 2, 1!H2.

1. Motions and Orders i § I—5)—Power to Si mmarily Vacate a (’avkat
REGISTERED AGAINST I .AN IIS—VONFI.lCTI.NG AFFIDAVITS.

A caveat bawd on n prima facie valid document will not In* vacated 
mi a nummary application to a Judge in ('liambers where the facts 
are involved and each party has denied by affidavit the principal alle
gations made on affidavit by the other parly ; the application might 
be entertained if the fuels were undisputed and the issue rested on the 
interpretation or validity of the written document on which the caveat 
is founded.

2. Depositions i 8 I—11—Trial on (’oxtextioi s Affidavits.
Involved issues of fact will not ordinarily Is- determined by nffi 

davit evidence.

An application to discharge a caveat registered against lands. 
The application was refused.
./. /•’. Davidson, for caveator.
A. K. Dills, for caveat ce.

I*heni»kr(;.\st, J. Application on behalf of cavcatec for 
order discharging caveat. The disputed facts arc quite involved.

There is the matter of an extension of time, of the circum
stances of the procuring or attempting to procure a tax certi
ficate, of tender, of an alleged declaration by the eaveatee that 
lie would not go on with the deal, and of divers attendances or 
conversations of material importance, the averments concern
ing which on the one part are met by counter-assertions and 
denials on the other, and vice versa.

If the facts were practically undisputed or otherwise well 
established, and the issue rested mainly on the interpretation 
or validity of the written document on which the caveat is 
grounded, the application might Is* entertained.

But it is not the policy of the Court to vacate, on a Chamber 
application, a caveat based on a prima facie valid document, 
when such intricate questions of fact are raised as in this case. 
Such an involved issue cannot Ik* satisfactorily enquired into 
and determined on affidavit evidence.

I must refuse the application, with costs to the caveator.
Application r# fused.

THE KING v JESSAMINE
Ontario t nurl of I /*/»•■•»/. (V O . Harrow. Uarlaren, Uemlilh. awl

Mayer, ./iiiiuiiry Iff. 1012.
I'riminai I.aw <{j I II—til — Insanity as \ Defence—Irrehistiiii.f 1m 

PULSE/—Knowledge or Wrong.
A person is mil |n lie acquitted of a criminal charge on the grournl 

<>f hi* insanity unices hit mind i' no affected by that iinanity as that 
lie i' not callable of appreciating the nature and quality of hit act 
and of knowing that such act was forbidden by law; it h not a suffi 
cient defence that it may lie proved that notwithstanding the existence 
• >f Midi appreciation and knowledge on the part of the accused, he 
had at the time of the offence lost the power of inhibition and had 
an impulse which he could not resist to commit the crime.

MAN
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The Ki5ci,5 V ■/
Jessamine

Tiie prisoner was tried on a charge of murder before Mi 
Justice Riddell and a jury, at Toronto, November 13th, 1911.

It appeared that lie had watched for one Lougheed upon tl 
street and shot him several times, killing him almost instant I 
The defence was insanity. The medical evidence was that tie- 
prisoner was insane, incurably so, that he understood the natui 
and quality of the act and that it was wrong in the sense that 
was forbidden by the law. but he had lost the power of inliil 
tion, and not resist the impulse he had. to kill Iwmglu. :

Riddell, .1., charged the jury:—It is not the law that an in 
sane man may kill whom he will without being punished for 
It is not the law that an insane ma*» may kill another and • s 
cape punishment simply beeause he is insane. There have lx - n 
hundreds of insane persons who have killed others and who 
have been executed, both in England, whence we take our lav. 
and in Canada in which we live. Life would not be safe under 
such circumstances. There is one in every three hundred per 
sons in most countries of persons who arc insane in one way or 
another, and it would never do if the law were such that oil
man out of every three red—that is, in Toronto, somethin-.'
over a thousand people—could go out and slay at will without 
being brought to task and punished by the strong arm of the 
law. A man is not to 1m- acquitted on the ground of insanity 
unless his mind is so affected by that insanity as that he is not 
capable of appreciating the nature and quality of his act and of 
knowing that such act was wrong. It is not the law here, as it 
is said to be in some countries, that if an insane person who is 
capable of appreciating the nature and quality of the act ami 
of knowing that it is forbi * by law—for that is the mean ins? 
in this connection of the word “wrong1*—yet has what is called 
an impulse to do the act, which impulse he cannot resist, he is 
to be acquitted on the ground of insanity. I eliarge you as 
matter of law that it is not enough for the prisoner to have 
proved for him that lie had lost the power of inhibition tin- 
power of preventing himself from doing what he knew was 
wrong. It is your duty to find a verdict of guilty if you find 
that the prisoner killed Lougheed. and at the same time it lus 
not been proved to your the condition described
by Dr. Bruce Smith was not his actual condition. In other 
words if he killed the man and it has not been proved that lu> 
< ion was not as Dr. Bruce Smith says it was, he is guilt \ 
of murder and it is your duty to find so.”

The prisoner was convicted and sentenced to death.
Mr. Justice Riddell reserved a case for the Court of 

upon this charge.
T. r. Hohincttc, K.C., for the prisoner.
Messrs. ./. //. Cartwright. K.C.. and /;. Ilaylg, K.C .

Crown.

App-

for

6

8

3

5

7^179006
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The Court of Appeal without calling upon counsel for the ONT. 
Crown affirmed the conviction. T

Conviction affirmed. ]91;2

N.H.— Mr. Justice liiddell refused to reserve a ease upon the ThkKing 
question whether the prisoner being undoubtedly insane could .|FSS\misk 
be executed. The sentence of death was afterwards commuted 
hv the executive upon the advice of the Minister of Justice to 
imprisonment for lift*.

Annotation—Criminal law i g I B—6 Insanity as a defence—Irresistible
impulse—Knowledge of wrong.

The Canadian Criminal Code follow# the doctrine of MarXughten’* 
Cow ( 1843), 4 St. Tr. N.8. 847. an to the degree of insanity which must 
i |i|tear liefore criminal responsibility is avoided.

Section 10 of the Code is as fid lows:—

Annotation

In-unity 
as a defence

10. No person shall be convicted of an ollence by reason of an act done 
or omitted hv him when labouring under natural imbecility, or disease 
of the mind, to such an extent a- to render him incapable of appreciating 
the nature and quality of the act or omission, and of knowing that such 
an act or omission was wrong.

fi) A person labouring under specific delusions, but in other respects 
sane, shall not be acquitted on the ground of insanity, under the provisions 
hereinafter contained, unless the delusions caused him to lielievc in the 
existence of some state of things which, if it existed, would justify or ex 
case his net or omission.

(.'I) Every one shall Ik* presumed to be sane at the time of doing or 
omitting to do any act until the contrary is proved.

This section of the Code follows the draft Code prepared by the Im 
js-rial commissioners, which was never adopted by the British Parliament 
although largely declaratory of the common law.

The rule laid down by the Judges in reply to a question put to them by 
the House of Lords, in MrXaghten’» Vase (1843), 4 St. Tr. N.8. 847, 10 
Clark Si F. 200, I Car. & lx. 130, was as follows: “Notwithstanding the 
party accused did the act complained of. with a view, under the influence 
of insane delusion, of redressing or revenging some supposed grievance or 
injury, or of producing some public benefit, he is nevertheless punishable, 
according to the nature of the crime committed, if he knew at the time of 
committing such crime that he was acting contrary to law; by which ex 
pression we mean, the law of the land." And this rule was followed and 
applied in H. V. //i</ (No. 2) (1885), I Terr. L.lt. 23. Ia*iive to appeal 
was refused by the Privy Council. Rit I \. The (Jucen, 10 A.C. 075. Iti Cox

The burden of proof of insanity is upon the defence. Mc\ayhten’s 
('nue, 10 Cl. Si K. 200; Regina V. Stokes. 3 Car. & K. 185; Regina v. Layton 
4 Cox C.C. 149. Without evidence to go to the jury, the prisoner cannot be 
ai-qnitted upon the plea of insanity. If there i-. in such a ease, to In* any 
appeal after a conviction, it must l*‘ on tie- ground that the evidence is so 
overwhelming in favour of the insanity of the prisoner that the Court 

will feel that there has been a miscarriage of justice—that a poor, deluded. 
> responsible being has lieen adjudged guilty of that of which he could
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not In* guilty if he were not deprived of the power to reason upon the net 
complained of, to determine by reason if it was right or wrong. A new 
trial should not In- granted if the evidence were such that the jury could 
reasonably convict or acquit. Per Killani. J.. in It. v. Itirl (No. ‘î) ( 189.1 ). 
I Terr. L.R., at p. 83.

The proper question to In- put to the jury as to the prisoner’s state of 
mind where the defence of Insanity is raised is. whether the accused had i 
siillieient degree of reason to know that he was doing an act that wa- 
wrong, hut this question should In* accompanied with such observations and 
explanations as the circumstances of each particular case may require. 
I!e\ayhten's fuse, I St. Tr. X.K. 931. This is preferable to putting the 
question generally and in the abstract as to whether the accused at the 
time of doing the act knew the difference lad ween right and wrong. Ibid

Insanity may lie proved without medical testimony, and may lie inferred 
from the behaviour of the accused ami facts proved : It. v. Dari, 14 Cox 
C.C. 143. If the accused was deranged shortly !efore committing the 
offence and there is no reason for believing that he had recovered his sense, 
in the interim, he should In* acquitted: It. v. Hud fir hi, cited in Collinson on 
Lunacy, p. 480.

In delivering the judgment of the Court dismissing an appeal from a 
conviction for murder, on the ground that the prisoner acted under an 
irresistible impulse and was therefore insane at the time lie committed 
the crime. Mr. dust ice Darling in the Court of Criminal Appeal ( Kng 
in 1911, made some observations on the frequency of crimes of violent 
committed through motives of jealousy. The learned Judge pointed out 
that eases of impulsive mania leading to homicide were usually cases in 
which no motive for the crime could lie found. The absence of motive i« 
not. of course, of itself a ground for inferring an irresistible and insane 
impulse: Hey. v. Ilayne*, 1 F. & F. 804$; but it is, as a rule, urged as 
evidence of insanity where that defence is set up. Much must depend upon 
the circumstances of each particular cast*, hut the test laid down in 
\le\ayhlen’# Vane still remains the principle upon which the on -
tion of insanity must lie decided—namely “whether the accused was Inlmui 
ing under such a defect of reason, from disease of the mind, as not t • 
know the nature and quality of the act he was doing, or. if he did know it 
that he did not know he was doing what was wrong."

The Courts have held that it is no defence for the accused person t • 
prove that lie acted under an irresistible impulse, if it is shewn that h 
was in full possession of his reasoning powers : Ifey. v. Franem. I < v 
C.C. .37. It is quite clear that murder and crimes of violence committed 
from motives of jealousy do not come within these decisions. In the ea>. 
Indore the Court of Criminal Appeal referred to above, jealousy was put 
forward as the motive for the crime, and for the defence it was suggested 
that the case was one of impulsive insanity caused through jealousy. Th 
Court dismissed the application, holding that, under the circumstamv- 
tliere was no evidence of insanity to go to the jury: 132 Law Times dmn 
(1911). 13.

Oppenheimer on Criminal Responsibility of Lunatics, divides the Vnite.l 
States of America into three groups according to the principles upon wh 
the criminal liability of lunatics is determined in the reapedive State» 
lie «ays: —

45
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“The first group it composed of those Nliitcs in which the answers of 
1 lie Judges in Mr\ngli ten's Cane have Ih*cii adopted as law and as a com
plete statement of the law. The light and wrong test is recognised a* the 
sole criterion of responsibility, or. in American phraseology, of sanity, 
in the I'nited States Courts, as well as in the majority of State Courts, 
viz., in Arkansas. California. North Carolina. South Dakota. Delaware. 
Idaho, Louisiana, Maine. Minnesota. Mississippi. Missouri. Nebraska, Nev
ada. New Jersey. New York. Oklahoma. Oregon, Tennessee, Virginia. Wis 
cousin, and in the District of Columbia. In spite of some decisions in 
which the non-concurrence of a responsive will in a prisoner whose in 
tellect was clear, or irresistible impulse was held to excuse, Georgia ( but 
see Flaniuinn v. State, HIM Ga. 1119). and Texas (but see linn is v. State, 
is Tex. App. 2H7 ( must still Is* reckoned in this group.

It must, however, further Is- oltserved that wrong, the knowledge of 
which is the standard of res|mnsihility. is in many cases understood to 
mean morally wrong; thus, in the well-known case, Thr I nihil Slates v. 
(luileau, I'nited States Court for the District of Columbia ( 18H2). in 
Fed. Hep. I til, Cox, J.. laid down the law in the following terms: —

"If you find from the whole evidence that, at the time of the com
mission of the homicide, the prisoner, in consequence of disease of mind, 
was incapable of understanding what he was doing or of understanding 
that it was wrong—as. for example, if he was under an insane delusion 
that the Almighty had commanded him to do the act, and in consequence 
of his delusion lie was incapable of seeing that it was a wrong thing to 
do—then lie was not in a responsible condition of mind, but was an object 
of compassion ami not of justice, and be ought to be now acquitted."

Finally, the canon determining the relations of specific delusion to 
criminal responsibility has not found universal acceptance in those 
American Courts which, otherwise, follow the rules of the English law.

"To the second group belong those States in which the effect of mental 
disease upon the emotions ami the will is recognised and the power of the 
accused to control his conduct is placed, as a second criterion, by the side 
of the knowledge test. Irresistible impulse was first admitted as a defence 
hv the Supreme Court of Massachusetts, per Shaw. C.J.. in Cnininumrealth 
\ lingers (1X44 I. 7 Met. 500; next in Commomrealtk v. Moslcr ( 1X46), 4 
Itarr. 260; in Pennsylvania, by Gibson. C.J.. and the example thus set by 
these two States bus since lieen followed by Connecticut. Iowa. Kentucky. 
Montana, and Ohio. I may add that Iowa and Pennsylvania cling to the 
English rule relating to partial insanity.

"The third group has clustered round New Hampshire, where in the 
remarkable ruse. Slate v. Jones, 50 N.ll. .100. Judge I.add directed the 
jury that ‘it is a question of fact whether any universal test exists, and it 
i« also a question of fact what that test is, if any there In*." a ruling fol 
lowed in the same State by the more definite directions of Perley, Chief 
■lusticci in Stale v. 1‘ikc, that the jury must return a verdict of not 
guilty ‘if the killing was the offspring of mental disease in the defendant; 
that all symptoms and all tests of mental disease are purely matters of 
fact to Ik* determined by the jury.”

Whilst thus apparently treating the criminal responsibility of lunatics 
i- a mere question of fact. the Court of New Hampshire, by instructing
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the jury to acquit if they found that the accused was insane and that the 
act charged as criminal was the product of mental disease, has implied I, 
laid down a criterion of legal responsibility, viz... thq existence or non 
existence of a connection between mental disease and crime. Illinois 
Indiana. Kansas, and Michigan have i this system of dealing with
the problem, and Alabama, after the decision in /’arsons v. Stah. s| 
Alabama Reports 577. must probably also lie reckoned among its con 
verts, though in this State the cases are most conflicting: Oppenheimer 
on Criminal Responsibility ( limit), pages 77 and 78.

Again, as to the onus probandi, the rules are not uniform throughout 
the I'nited States. In many States the prisoner who sets up a defence - t 
insanity must prove it ; but there are others where once lunacy is plead, 
the prosecution must establish that the prisoner is of sound mind: and 
others again seem to la* in a state of transition from the former to tin 
latter practice: Opjieuheiiner. page 79.

As to the English law, Dr. Oppenheimer says: “Apart from soim 
obiter dicta of different .lodges that an insane impulse should Is* ad 
mitted as a defence if proved to be really irresistible. 1 am acquainted 
with hut two ease* in which such a defence hat been admitted in Englam 
The one is It. V. Jordan (1H72). where Martin, II., said: ‘Under such cit 
eumstances it was for the jury to consider whether it was safe to convie’ 
the prisoner of murder. When such impulses came upon men, according 
to the medical evidence they were unable to resist, them. It would li
sa fe in such a case to acquit the accused on the ground of insanity. Tv 
other is It. V. dill ( 1883), where Mr. Justice Kay appears to have take 
a similar view. In charging the jury, he is reported to have told them 
that ‘if a man’s mind was in such a diseased condition that he wa 
subject to uncontrollable impulse, they would be justified in finding him 
irresponsible for his actions; that what the jury had to ask them-clw- 
was. was the prisoner’s mind subject to an uncontrollable impulse «0.1 
which his will had no power? If so, they must acquit him on the ground 
of insanity.’ Hut, on the whole, this view of the law taken by Haron 
Martin and Justice Kay is shared by very few other Judges, (hi the
other hand, there is a long series of cases, from 1848 down to a recent
date, in which it is clearly laid down that the English law knows n<> sue 
defence. The most important decisions by which the plea of an irre-i-' 
ihlc impulse was rejected are It. v. S token ( Rolfe, 11., 3 C. & K. 185 ( 184<
It. v. Itartun (3 Cox V.t275 (1848)), where Huron l’arke remarked that 
•the excuse of an irresistible impulse co-existing with the full posse-.-1 - 
of the reasoning powers can find no countenance in the law of England 
It. v. /’«ft* (1850). in which Haron Alderson said : ‘The law does not 
acknowledge the doctrine of an uncontrollable impulse, if the person w.1 
aware that it was a wrong act he was about to commit'; H. v. Il a y nr
1 Brain well. H.. 1 F. & F. 0IMI (1859)); It. v. Hurton (3 F. & F. 772
(1MI3)), in which Wightman. J„ again laid down that 'a state 
of mind in which a man. perfectly a ware that it was wrong 
to do so. kills another under an uncontrollable impulse is no defence i- 
crime*; It. v. Leigh (Erie, (\J„ 4 F. A F. 915) It must also he remem 
liered that when in 1878 an attempt was made to codify the criminal h a 
of England and Sir James Stephen drafted a code in which he introdu

■
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the ground of exemption for which he contended, the commissioners crated 
from tec. 22 the provision hy which an irresistible impulse was made to 
confer immunity, ami the ground upon which they rejected this defence 
clearly shews that they considered it as an innovation, and as an undeeir 
able innovation into the bargain."

Dealing with MacXaghtcn*e fuse (1843), 4 St. Tr. N.8. 847, 10 Cl. & 
F. 200. 1 C. & K. 130, |)r. Op|ienheimcr says: “It ia preferable to make the 
legal character of the act the test, rather than its moral character, if 
the question of construct ion of the term ‘wrong’ in the Judges' answers 
tan really la» considered as an open one." lie points out, however, that 
those colonial ondes that embody the rules in HarXaghten's Cant, have 
failed to decide in favour of the one or the other alternative; that the codes 
of t'anuda ami New Zealand, as well as the codes of such of the American 
states as follow English law, use the term “wrong" without qualifications 
or explanation, and that the Gold Coast has sought to escn)ie from the 
dilemma by shaking only of knoxvlcdgo of “the nature or consequences 
of the act" and omitting know ledge of its wrongness altogether; whilst 
as Dr. Oppenheimer expresse» it, “Imlia and the Sudan have chosen the 
smoothest path by exempting from punishment a madman who is incap
able of knowing ‘that he is doing what is either wrong or contrary to

A review of the American cases will lie found in the annotation of the 
case of Smith v. State of Mississippi (1909), 27 L.R.A. (N.S.) 461.
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RE PHILLIPPS AND WHITLA, Solicitors. MAN.
Manitoba king's Bench. Hobson, ./., in Chambers. February 14. 1912 ^ |t

I. SouciTuB (HI C—3U)—Taxation or Couth Auainht Client—Fee on 1912 
Settlement—Percentage—Appeal Notwithstanding Failvri 
ro i n i Wbitte* < 'i n * nous Feb. 14

Where the bill of costs of the solicitor against his client, brought in 
for taxation at the instance of the client, consists of a lump sum 
charged as a "fee on settlement." in addition to disbursements, ami 
the amount allowed by the taxing otticer in respect of such fee was 
ba«ed upon a percentage of the value recovered or preserved by the 
solicitor for the client, a question of the principle of taxation is 
raised and the client may appeal from such allowance although lie 
has not carried in written objections for review before the taxing ot!i 
ivr, the rules as to written objections i Manitoba King's Bench Rule* 
968 ami 069) not being 'able to questions of principle.

|He HobinsotK 17 IMt. 137: Ht Mount, 17 1\R. 180, and Clark \. 
I irgo, 17 P.R. 260, specially referred to. Sparrow v. Ilill. 7 Q.B.D. 
362. and Hr Fletcher amt Dyson, [1903) 2 Ch. 688, applied.]

2. i oaia 18II 2t)i—Practice on Taxation—Filing Objections fob 
Review Application ro Souciix* mid Cuehi rAXATioxe 

The Manitoba King's Bench Rules 968 and 969 as to carrying in 
written objections to the ruling of the taxing officer, specifying the 
items objected to upon the taxation of any bill of costs has a general 
application to solicitor and client taxations as well as to taxations 
between party and party.

t Appeal tg IV L— 16ô)—From Solicitor and Client Taxation—Cer 
tiucate ah a Mahter'b Report.

An appeal from the certificate of a taxing officer on a taxation 
between a solicitor and his client is to In- treated as an appeal from a 
Master's report, ami is to Is* taken in conformity with Manitoba 
King's Bench Rule 682 rather than in pursuance of rules 681 and 68.1

5
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Solicitors.

Hearing of a preliminary objection taken on an appeal from 
the certificate of a taxing officer upon a taxation of the solici
tor’s bill at the instance of the client, that no objections had 
been carried in on behalf of the client before the taxing officer 
for review by him.

A. It. l/mlson, for the solicitors.
(i. IV. Jameson, for the clients.
Robson. J. : -The solicitors rendered to their client John 

McGibhon a bill of costs of certain litigation and the settlement 
resulting therefrom. The client obtained a pnecipe order for 
taxation under rule 9(J7. The taxation proceeded and resulted 
in the allowance of a large sum to the solicitors. A formal cer
tificate was signed by the taxing master and is with the papers 
in the matter. The client is dissatisfied and now seeks to appeal. 
No objections were carried in before the taxing officer, and there 
was. therefore, no review of the taxation under rules 968 and 
969*

The solicitors raise the preliminary objection to the appeal 
that, owing to the omission to observe these rules, there can be 
no appeal. By clause (d) of rule 965 it is declared that The 
amount certified to lie due shall forthwith after confirmation 
of the certificate by filing, as in the case of a Master’s report, 
be paid bv the party liable to pay such amount.

Our rules in this connection were modelled after the Ontario 
rules of 1888. In Hi Hobinson, 17 l*.R. 137. the «pleation was 
discussed in the Ontario Court of Appeal. Burton, and Mac 
lennan, dd.A., thought the carrying in of objections and review 
thereon prior to certificate a pre-requisite to the appeal. Osier. 
J.A., thought otherwise. llagarty, C.J.O., reached the sane 
result as Osler, J.A., but on a different ground. There was thus 
no decision. The previous practice bad been to treat such a 
matter as a reference, as it in fact is, and to apply the rules for

*968. Any party who may In* dissatisfied with the allowance or dis 
allowance hy the taxing officer, in any hill of costs taxed hy him, of the 
whole or any part of any item or items, max at any time la-fore the cer 
t i fiente is signed, deliver to the other party interested therein, and cam 
in before the taxing officer an objection in writing to such allowance oi 
disallowance, specifying therein hy a list, in a short and conclue form 
the item or items, or parts or part thereof, objected to. and may thereupon 
apply to the taxing officer to review the taxation in respect of the same 
[Taken from former Ontario Consolidated Rule 1230, passed in 1888. now 
Out. C.|{. 118971 1182. which originated in Ont. Judicature Rule (1881 
447 ]

969. Vpon such application the taxing officer shall reconsider and n 
Hew his taxation upon such objections, and lie may, if lie thinks fit. r 
eeive further evidence in ri-spect thereof; and if so required hy eithi* 
party, he shall state either in Ins certificate of taxation or hy referent■ 
to such objections, the groumls and reasons of his decision thereon, an : 
any special facts or circumstances relating thereto.

(Taken from former Ontario Consolidated Rule 1231 passed in |8s> 
afterwards Ont. C.R. (1897) 1183 ]
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sn appeal from a Master’a report and this praetiee was adhered 
to notwithstanding anything said in !h ttobinson, 17 |\R. 137. 
See /«'# IInirat. 17 IMt. ISM. The Ontario rules were subsequently 
amended so as to establish this latter praetiee. (See rule 773. 
Applying the Ontario eases prior to this amendment the present 
objeetion would have to lie disregarded. The subject was im
portant there in an additional feature, t.r.. as to the forum for 
the appeal, appeals from taxations ordinarily going to ( ‘ ers 
while appeals from Master’s reports went to a Court. Here all 
> i are taken to a Judge in Chandlers. Before apply
ing the practice in Ontario under the rules as they existed at 
the time of the eases above mentioned, and which resembled our 
present rules, it is necessary to look lielow the mere surface.

From In r# liobintton, 17 IMt. 137, and earlier cases, it ap
pears that in the Court of Chancery a Master's certificate of tax
ation between attorney and client was treated as a report and 
appealable as such, there being no such practice as review upon 
objections before certificate. I'nder the rules of the Judicature 
Act, 1881. the taxation of a solicitor and client bill was reviewed 
in the same way as the taxation of a bill between party and party. 
In 1887 clause (d), being in the same language as clause d) of 
our rule 9651 was introduced. See per Osler, J.A., 17 I\R. 
147-148. That learned Judge held (149) that the effect of this 
was to withdraw a report or certificate on a solicitor and client 
taxation from the operation of the rule as to other 
to revert to the earlier practice. A perusal of the Ontario cases 
shews that that intention was carried out in practice there. 
With us the situation is different as clause (d) was in the orig
inal of 965, and rules 968 and 969 were enacted contempor
aneously with it. (See Queen's Bench Act, 1895, rules 958-961- 
962.) In short, clause (d) was not inserted with the intention 
of changing a practice.

The general language of rules 968 and 969 is wide enough 
to apply to the reference of a solicitor's bill for taxation. The

MAN.

K.B.
1912

Hi
Phillipps

solicitors.

; IIM. When h client or other perton i* entitled to the delivery of a 
'I ici tor’* hill of fee-». « « and dithiirtementt. or a copy "thereof, the

hill or a copy thereof, at the earn* may In-, i- to be delivered within fourteen 
day* from the wervice of the order.

(a) The hill delivered shall la- referred to the projier taxing officer for 
taxation, ami on the reference the nolieitor in to give credit for all turn* 
of money hy him received from or on account of the client, and i* to re
fund what, if anything, he may on *uch taxation up|iear to have been 
overpaid.

•d) The amount certified to I*- due «hall forthwith after confirmation 
of the certificate by tiling, a* in the cate of a Matter'* report, lie paid by 
the party liable to nay »uch amount. . . .

(f) the order »hall In* read a* if it contained the above particular*, 
and *hall not eet forth the *ame. but may contain any variation* there 
from and any other directiont which the Court or Judge ehall *ee fit to 
male* or give.

(Taken from former Ontario ( ontolidated Rule IJJti, pa««cd in 1888, 
afterward* Ont. C.R. (1897) 1185.1
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carrying in of objections and a review prior to certificate may 
be had on the reference of a solicitor’s bill quite as readily as 
in the case of a party and party taxation.

Clause {(1) still has its effect, which is that the appeal is 
to be treated as from a Master’s report, and is to be taken in 
the method and within the time mentioned in onr rule 682$ 
rather than in those prescribed in rules 684 and 685.

I would hold that rules 968 and 969 of the King’s Bench 
rules apply to solicitor and client taxations, but that the appeal 
from the certificate is under rule 682 instead of under rule 684. 
Except as to time this may make little practical difference. 
Osler. J.A., in Iff Ifobinnon, 17 1\R. 187, thought the different 
method of appeal in solicitor and client cases was instituted ad 
visedlv. Maelennan, J.A.. thought this was an anomaly. As was 
said by Mr. Justice Osier (p. 149 of the report) the questions 
which arise in the case of solicitor and client references are fre 
quently of a larger and more important nature than in the cas 
of party and party taxations. The similar rules have both in 
England and Ontario been held not to apply where the principle 
of taxation was involved, but merely upon a taxation of items 
only. See Sparrow v. If ill, 7 Q.B.D. 862 : Iff Fletcher awl 
Dyson, | 1908] 2 Oh. 688; /,V Ifobiiison. 17 l\R. 187. 148; ('lari: 
v. Yiryo, 17 1\R. 260.

In the present case the bill consists of one large item for 
solicitors’ work and a number of small items of disbursements. 
It is said that the solicitors forewent the items usually found in 
a solicitor’s hill for litigious work and sought a lump fee, termed 
“fee on settlement.” The amount allowed was based on a per 
cent age of the value said to have been recovered or preserved 
for the client. It seems to me that there is a double question of 
principle involved here, viz., whether the remuneration of a 
solicitor on a percentage basis for the work of litigation is 
authorised, and whether the measure in this instance
was a proper one. I, of course, express no opinion on these 
(piestions, but it is clear to me that they arise, and that I must 
hold that questions in principle were involved in this reference

1 must decline to give effect to the preliminary objection.
Preliminary objection overruled

89S-2. Any person affected by any order or decision of the Referee in 
Chandlers. a Master, a local Judge, or a local Master, may appeal there 
from to a Judge of the Court in Chambers.

I l> I The appeal -hall lie by motion, on notice served within six day- 
after the order or decision complained of. or. in case of a report, at am 
time lie fore the report liecomee absolute, or in any caae within auch furthei 
time as may Ik* allowed by a Judge of the Court or by the officer afore 
said whose decision or order is complained of.

(r) The motion shall lie made within sixteen days after the order or 
decision which is appealed against has lieen made, or given, or within 
auch further time as may lie allowed as aforesaid.

(Taken from former Ontario Consolidated Rule Hjd. passed in ltitis 
afterwards in amended form, Ont. C.R. ( 1S97 ) 707.]

44



1 D L R. ! Tu K Kino v. Kaskkr. 29

THE KING v. BASKER.
Supreme Court of \ mu Scotia. Motion before Hi* Honour 7iidgi Mae

tiiUivray. Master ami Countp Judge. February l.'l. MM2.
VONKTÏTVTIOXAL LAW I j I D 5—117)—Du KOATION Of Fl liK IAI POWER

—Appointment or Magistrates—Provincial Ai tiioritt.
It i# within thv legislative power <<f tin- législature of Nova Scotia 

to pans a statute empowering the Lieutenant-Governor in Council to 
appoint stipendiary magistrates for incorporated towns and niunici 
paiities throughout the Province of Nova Scotia.

Motion for tin* diacharge of tin- prisoner under the provi
sions of the Liberty of the Subject Act. Pursuant to nil order 
in that ln-half the keeper of the jail at Port Hood where the 
defendant was detained, duly returned the cause of his having 
lieen taken and detained; and a return was made by the stipen
diary magistrate before whom lie had been convicted of the 
papers in the Court ltelow.

It appeared that the prisoner was convicted of unlawfully 
selling intoxicating liquors, and for his offence a pecuniary 
penalty was imposed, and for non-payment thereof imprison
ment in the common jail at Port Hood in the county of Inver
ness for a term of three months, unless the said pecuniary pen
alty and costs were sooner paid. The deft did not pay
the fine and was. therefore, under warrant issued pursuant to 
the adjudication in the conviction, committed to the said jail 
Pouusel for the prisoner moved for his discharge; and the 
grounds on which the application was made were as follows :—

(1) Because there was no evidence adduced liefore the stipendiary 
magistrate who tried the information herein that the said .lame* 
Bn*ker wa# guilty of tin- charge preferred against him in *aid inhu
mation.

(2) Because the said .lames Busker wa# adjudged of a tir#t offence 
under the Nova Scot in Temperance Act. 1010. Part !.. and in default 
of payment of line and costs, to lie imprisoned for the space of three 
months: whereas tlie extreme imprisonment for such an offence, pro 
vfiled in and hy the waid Act. i* one month.

(3) Because the said stipendiary magistrate wa# appointed as such 
hy the Government of the Province of Nova Scotia, and not by the 
Government of the Dominion of Canada.

(4) Because the Government of Nova Scotia ha* no authority or 
jurisdiction to appoint a ntipendiary magistrate.

(5) Because the Government of the Dominion alone ha* *uch auth
ority and jurisdiction.

Ft)) Because the said stipend inn magistrate appointed a« such by 
the said Government of Nova Scotia, i# not thereby vested with any 
ministerial or judicial function* whatever: and therefore his con 
vietion herein i# ultra rires and a nullity.

Daniel MeXiil, K.C., for the prisoner 
Donahi M< Lnntau, for the Crown.

M xvUili.ivray. Master;—As to the first ground there was 
evidence before the magistrate in the Court below, and with his

N.S.
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decision upon the evidence I have no right to interfere in this 
applieation. Counsel at the argument admits that the imprison
ment is in pursuance of the power to commit, subsidiary to en
forcing payment of the fine, and not the alternative penalty 
provided by the Tempérance Act.

The other grounds resolve themselves into one proposition,

Was if infra vins the Legislature of Nova Scotia to pass the 
statute empowering the Governor in Council to appoint stipen
diary magistrates for incorporated towns and municipali
ties throughout the Provincef

The office of stipendiary magistrate—paid magistrate—was 
created bv statute in England in 18.19, when the Metropolitan 
Police Courts were established by the Act, 2 & 3 Viet. ch. 71. 
The provision of the law was extended to boroughs by the Muni
cipal Corporations Act. 1882. by which municipal boroughs, on 
petition of their councils to the Secretary of State1, could ob
tain the appointment of stipendiary magistrates, who to be 
qualified should be barristers of at least seven years' standing, 
and were given the jurisdiction of two justices of the* peace.

Somewhat similar provisions were adopted by our own Leg
islature in the Towns Incorporation Act, 1888. By sections 182, 
183 and 184 thereof, it was provided that there should be in 
each incorporated town a municipal Court to be presided over 
by a stipendiary magistrate for the trial of civil causes; and 
the town council were empowered to appoint a suitable person 
to the office, and also a recorder who should be a barrister of the 
Supreme Court of not less than two years' standing. The council 
might appoint the same person to be stipendiary magistrate and 
recorder.

By section 252 of the Act lie was required to preside in the 
Police Court of the town; and being by virtue of his office a jus
tice of the peace and clothed with jurisdiction of two justices of 
the peace, to dispose of tin* business brought before him as a 

justice of the peace or as a stipendiary magistrate or police 
magistrate.”

lie was invested with the necessary power and authority to 
convict and punish criminal offenders within the town, over 
which justices of the peace, stipendiary and police magistrates 
had jurisdiction. In amending and consolidating the Towns 
Incorporation Act, the power to appoint stipendiary magistrates 
for each town was vested in the Governor in Council (vide 
Acts, 1895, eh. 4. see. 198 (1).

By see. 3, ch. 18, Acts of 1900, “the Governor in Council may 
appoint one or more stipendiary magistrates for each muniei 
pa lily who shall hold office during pleasure.”

The stipendiary magistrate so appointed by the Governor in 
Council has the jurisdiction of two justices of the peace to try
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certain offences «gainst the criminal law under the Summary 
Convictions Act of Canada. In prosecutions for offences against 
the Nova Scotia Temperance Act. 1910, and as to the magistrate 
before whom the same are authorised the provisions of said Sum
mary Convictions Act are made applicable as if they were in
corporated therein (vide see. 37 of the Act).

The stipendiary magistrate who had tried the prisoner for 
the offence of which he was convicted and now detained in jail, 
was appointed by the Governor in Council under the power con
ferred by the Legislature of Nova Scotia by the provision of the 
section above cited. The simple question is: Is it within the 
competency of the Legislature to pass a law conferring such 
power on the executive of the Province? 1 am decidedly of op
inion that it is.

By an order in council under instructions from the Crown, 
and dated the 20th of May, 1758, it was ordered “that the House 
of Representatives of the Inhabitants of this Province be the 
Civil Legislature thereof in conjunction with His Majesty’s 
Governor or Commaiuler-in-Chief for the time being, and His 
Majesty’s council of the said Province.” The Constitution of 
the House and mode of electing members were prescribed in the 
order ; and the House was to be styled “The General Assembly.” 
But it was not until 1848 that it can be said that free parlia
mentary government was established beyond dispute, by the 
granting of responsible government to the Province.

It is unquestioned that the Legislature as now constituted 
had as full and ample power to pass laws for the pence, order 
and good government of the Province from this period to the 
passing of the Confederation Act ns the Imperial Parliament 
lias to pass similar laws for the United Kingdom. Therefore 
the passing of the Act respecting stipendiary magistrates was 
within the competency of the Legislature of Nova Scotia up to 
the time of the Union. After the distribution of subjects as
signed to the Parliament of Canada and the Legislatures of the 
Provinces by the British North America Act, the local Legisla
ture retained the same power to legislate on all subjects exclu
sively assigned to it in as full and ample a manner as it had pre
viously assigned.

The Judicial Committee of the Imperial Privy Council in 
The Liquidators of the Maritime Bank of Canada v. The Ue- 
ciiver-Gcneral of Sew Brunswick, ( 1892j A.C. 437, elucidates 
this point. At p. 441 Lord Watson delivering the judgment of 
their Lordships says :—

N.S.
8.C.
1912

Tut: King

M«( Uiilivroy, M.

The object of the Act was neither to weld the Province* into one. 
nor to subordinate Provincial Governments to a central authority, but 
to create a federal government in which they should nil lie represented, 
entrunted with the exclusive administration of affair* in which they 
had a common interest, each Province retaining its independence and

20—I. DA..*.
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autonomy. That object was accomplished by distributing between 
the Dominion and the Provinces all powers, executive and legislative, 
and all public property and revenues which had previously belonged 
to the Provinces, so that the Dominion Government should be vested 
with such of these powers, property and revenues as were necessary 
for the due performance of its constitutional functions; and that the 
remainder should lie retained by the Provinces for the purpose of 
provincial government.

In Hodge v. The Queen, 9 App. ('as. 117, Lord Fitzgerald 
delivering the opinion of the Board, said :—

When the British North America Act enacted that there should be 
a legislature for Ontario, and that its legislative Assembly should 
have exclusive authority to make laws for the Province and for pro 
vincial purposes in relation to matters enumerated in sec. 02, it con
ferred powers not in any sense to be exercised by delegation from or 
as agents of the Imperial Parliament, but authority as plenary and 
as ample within the limits prescribed by sec. 02 as the Imperial Par
liament in the plenitude of its power possessed and could bestow. 
Within these limits of subject and area the local I.legislature is sup 
reme, and has the same authority ns the Imperial Parliament or the 
Parliament of the Dominion.

The Act pinces the constitution of all ‘he Provinces on the 
same level ; and what is true in respect to the Legislature of 
Ontario has equal application to the Legislature of Nova Scotia.

The first question to be decided on the point in controversy 
is, whether the Act impeached falls within any ol the classes of 
subjects enumerated in section 92 of the British North America 
Act.

The Legislature of to-day is our inheritance from the Mother 
Country, conceded to us in Colonial days. The area of its 
jurisdiction is, however, circumscribed by the British North 
America Act, 1867. This Act—our written constitution so to 
speak—is only a skeleton to be clothed with flesh by the in
terpretation of its various sections by the Courts as they may 
from time to time come into question. On behalf of the prisoner 
it is contended that the Governor-General of the Dominion of 
Canada alone has authority and jurisdiction to appoint stipen 
diary magistrates, that they come within the functionaries to 
be appointed under the provisions of sec. 96 of the British North 
America Act which reads ;—

The Governor-General shall appoint the Judges of the Superior. 
District and County Courts in each Province except those of the 
Courts of Probate in Nova Scotia and New Brunswick.

The learned eounscl in support of this motion submits that 
the exeeption ns to the appointment of Judges of Probate in 
the two named Provinces to the general provisions of the clause 
just cited proves the rule that amongst the functionaries having 
judicial authority to administer the law in district Courts

Its.
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are included those of municipal Courts; and that therefore 
stipendiary magistrates who preside in municipal Courts should 
be appointed by the Governor-General. This point came up 
in The Queen v. Homer (2 Cartwright’s Cases on tin* British 
North America Act 317) before the Queen’s Bench in the Pro
vince of Quebec. The application for the defendant was on 
a petition for a writ of habeas corpus, who was convicted under 
the Quebec Liquor License Act, before a district magistrate 
under the provisions of the Acts of the Legislature of Quebec 
respecting district magistrates and magistrates’ Courts in that 
Province. It was contended in that case as it is contended in 
the ease under consideration, that the Legislature of the Pro
vince of Quebec had no authority to legislate on these matters, 
and that even if it had the Lieutenant-Governor has no right 
to appoint a district Judge, and that the Governor-General has 
alone the power to appoint such officers. Ramsay, J., delivering 
the judgment of the Court says:—

N.S.

s.c.
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MacGillimy. M.

The difficulty in this case arises from the partitioning of the legis
lative powers of the general ami local legislatures. The Criminal law 
is given to the Parliament of Canada as also procedure in Criminal 
matters, while the constitution, maintenance, and organization of 
Criminal Courts are given to the local Legislatures. Now where 
does the “constitution” of the Court end and where does “procedure” 
begin. The dividing line between these powers is not very distinct. 
. . . Whatever difficulty there may be as to the conflict of the 
powers as an abstract question, in the face of the case of Coote the 
learned counsel was fully justified in abandoning the first pretension. 
The case of Coote (Reg. v. Coote, L.R. 4 P.C. ROD) decided in the 
Privy Council directly recognizes the power of the local Legislatures 
to create new Courts for the execution of the Criminal law, as also 
power to nominate magistrates to sit in such Courts. We have there
fore the highest authority for holding that generally appointment of 
magistrates is within the powers of the local executives. So much 
being established almost all difficulties disappear. The Privy Council 
recognizes the general principle that the executive power is derived 
from the legislative power.

This brings us to the point raised on this motion, namely 
that the executive power is derived from the legislative power; 
but it is contended that legislation conferring this power on the 
executive is ultra vires the Legislature.

It has been seen that the origin and growth of parliamentary 
government in this Province gave us a Legislature having as 
ample powers as the Imperial Parliament has in matters con
cerning the peace, order ami good government of the country. 
All Acts of the Legislature assented to by the Lieutenant-Gover
nor in Council (and not disallowed by the Home Government) 
were within the competency of the Legislature. Previous to 
Confederation the Legislature providing for the establishing of 
police divisions in the Province passed legislation in that be-
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half and thereby conferred the power on the justices of the 
peace, at a duly constituted meeting, to select one or more of 
their number to he stipendiary justices for the newly created 
division ( vide eh. 129, R.S. 3rd series (18(54)). Numerous deci
sions since the passing of the R.N.A. Act have determined that 
the Legislature of this Province as well as the Legislature of the 
other Provinces of the Union have power to pass legislation for 
“the promotion of temperance and the protection of health and 
morals of the people and the preservation of the peace and good 
order of the community,” which are matters r ;e regulation 
(vide Keefe v. McLennan, 11 N.S.R. 5). The exclusive power 
to make laws in relation to “the imposition of punishment by 
fine, penalty or imprisonment for enforcing laws made in re
lation to any matters coming within any of the classes of sub
jects enumerated in this section is in the Provincial Legislature’’ 
(sec. 92 (15) R.N.A. Act).

The term “property and civil rights” enumerated in sec 
92 (14) is very comprehensive; and it has been determined that 
legislation of a nature kindred with the provisions of the Tem
perance Act of Nova Scotia is within the scope of the above term, 
as well as within the provisions of sub-secs. 8 and 16 of sec. 92. 
“Municipal institutions in the Province” and “Matters merely 
of a local and private nature in the Province.” Upon this 
point there are numerous decisions affirming the competency 
of the Legislatures of the other original Provinces of the Dom 
inion : vide Slav in v. Viliam of Orillia (Ont.), 36 U.C.Q.B. 159 ; 
Blouin v. City of Quebec, 7 Que. L.R. 18; De St. Aubin v. 
Lafranc, 8 Que. L.R. 190; Suite v. Corporation Three Rivers. 
11 Can. S.C.R. 25; Attorney-General of Ontario v. Attorney 
General of Canada, (18961 App. Cas. 348.

In the early years of Confederation the tendency was to place 
the Provincial Legislature in an inferior position—local muni
cipal institutions—and that all executive authority centered in 
the Dominion Government. An Act to define the privileges, 
immunities and powers of the Legislative Assembly of Ontario 
passed in 1868 was disallowed on the report of the Minister of 
Justice of Canada. This Act was afterwards re-enacted by the 
Legislature of Ontario, and has not been interfered with since. 
In the judgment of the Supreme Court of Canada in Lenoir v 
Ritchie (1879), 3 Can. S.C.R. 575, respecting the power of the 
Lieutenant-Governor of Nova Scotia to appoint Queen’s Counsel. 
Gwynne, J.. said (page 634) :—

The head of their executive government is not an officer appointed 
by Her Majesty, or holding any commission from her, or in any man 
ner personally representing her, but an officer of the Dominion Govern 
ment appointed by the Governor-General, acting under the advice of 
a council which the Act constitutes the Privy Council of the Dom 
inion. . . . Nothing can be plainer, as it seems to me. than that

4
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tin* several Provinces are subordinate to the Uominion Government, 
and that the Queen is no party to the laws made by those local Legis

This illusion 1ms since been.............by the decision in the
Liquidators of tin Maritimi Hank of Canada v. Beeeiver-Gcneral 
of New Brunswick, 11892] A.C. 437. In that case it was decided 
that “a Lieutenant-Governor when appointed is as much the 
representative of Her Majesty for all purposes of Provincial 
government as the Governor-General himself is for all purposes 
of Dominion government.

The competency of the Legislature of Ontario to pass an 
Act, empowering the Lieutenant-Governor to appoint King’s 
Counsel within that Province has been since decided in The At
torney-General for Canada v. The Attorney-General of Ontario, 
[1898] App. ('as. 247. The Legislature of Nova Scotia has 
since re-enacted that the Lieutenant-Governor in Council may 
appoint King’s Counsel from the Bar of the Province. The 
constitutionality of an Act of the Legislature of Nova Scotia 
respecting its composition, powers and privileges—similar to 
the Ontario Act above referred to—was also upheld by the 
Privy Council in Fielding v. Thomas, [1896] App. Cas. 600. 
In the judgment of the Privy Council it is pointed out that the 
British North America Act had to l>e amended to enable the 
House of Commons to define its privileges, immunities and pow
ers, and they add :—

There is no similar enactment in the British North America Act, 
1867. relating to the House of Assembly of Nova Scotia, and it was 
argued therefore that it was not the intention of the Imperial Par
liament to confer such power on that legislature. But it is to lie 
observed that the House of Commons of Canada was a legislative body 
created for the first time by the British North America Act, and it 
may have been thought expedient to make express provision for the 
privileges and immunities of the body so created which was not neces
sary in the case of the existing Legislature of Nova Scotia.

The decision in Attorney-General of Canada v. Attorney- 
General of Ontario, 11898] A.C. 247. decides that the prerogative 
light of the Crown to appoint King's Counsel was validly com
mitted to the Lieutenant-Governor by an Act of the Provincial 
Legislature (1 may hero remark that the prerogative right of 
the Crown to appoint justices of the peace has been committed 
by our own Legislature to the Lieutenant-Governor in Council 
under the provisions of chapter 38 R.S.N.S. 1900). The decision 
further confirms the jurisdiction of the Provincial Legislature 
to confer such powers upon the Lieutenant-Governor :—

The next and only other point requiring to be considered in this 
case is whether the Legislature of Ontario had jurisdiction to confer 
upon the Lieutenant-Governor those powers which are now embodied 
in the revised statute of December. 1877. That is a question which 
can only be solved by reference to the provisions of the Imperial Act
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of 1867; and there are throe of the enactments of section 02 which 
appear to their Lordships to have an immediate hearing upon it. 
The first head of that clause gives to the Legislature of each Pro
vince exclusive authority to make laws from time to time for the 
amendment of the constitution of the Province except as regards the 
office of Lieutenant-Governor ; by (4) of the same clause, the estab
lishment anil tenure of provincial offices and payment of provincial ofli 
cers. Again by the 14th head the Legislature is empowered to make 
laws in relation to the administration of justice in the Province, in
cluding the constitution, maintenance and organization of provincial 
Courts, both of civil and criminal jurisdiction, and including pro 
cedure in civil matters in those Courts. By the combined effect of 
these enactments it is entirely within the discretion of the Provincial 
Legislature to determine by what officers the Crown, or in other words 
the executive government of the Province shall be represented in its 
Courts of law or elsewhere; and to define by Act of Parliament the 
duties, whether substantial or honorary, which are to be incumbent 
upon these officers, and the rights and privileges which they are to 
enjoy.

On the question of the competency of the Provincial Legis
lature to pass laws savouring of a criminal character for police 
regulation, the Privy Council in The Citizens Insurance Com
pany of Canada v. Parsons, 45 L.T.N.S. 721, point out that it 
must have been foreseen that a sharp definite distinction has 
not been and could not be attained in the distribution of subjects 
assigned exclusively by sees. 91 and 92 of the B.N.A. Act; but 
that some of the classes of subjects so assigned unavoidably 
run into one another. Of this class are (27) of sec. 91 which 
deals with criminal law assigned to the Dominion Parliament, 
and (14) of sec. 92 of the administration of justice and the con 
stitution of Courts, assigned to the Provincial Legislatures. 
This explains the apparent eneroaehing of the Provineial Legis 
latures on this particular subject assigned to the Dominion 
Parliament.

It is apparent from the precedents above cited and referred 
to that the Provincial Legislature has the power to make laws 
of a quasi-criminal character such as the Nova Scotia Temper 
ance Act, the object of which is to promote the health and 
morals of the people, and the preservation of the peace and 
good order of the community, and to attach penalties for then- 
violation ; also to constitute Courts in which these laws are to 
he administered. Pursuant to the inherent power and right in 
the Legislature to complete the machinery of such Courts which 
includes the appointment of magistrates to execute the laws, it 
passed the Act respecting the “Appointment and remuneration 
of stipendiary magistrates” thereby conferring the power upon 
the Governor in Council to make such appointments. This Act 
was assented to by the Lieutenant-Governor who “is as much 
the representative of lier Majesty for all purposes of Provincial

N.S.

8. C. 
1912

The Kino 

Masker. 

Mat-Oillimy, M.



1 D.L.R. | The King v. Baskkr. 303

Government as the Governor-General himself is for all purposes NS- 
of Dominion Government Lit/uidators of tlic Maritime Hank s (.
v. Receiver-General of New Brunswick, [1892] A.C. 437. The 1912
constitutionality of the Aet is also presumed from being “as
sented to in lier Majesty’s name” and not questioned by the 1 he King 
Governor-General of the Dominion of Canada acting under the Baskfb. 
advice of his constitutional advisers. This is a strong presump- Mi r n v 
lion, though not conclusive, in favour of the validity of the 
Act, besides that the power is shewn to reside, I think beyond 
question, in the Legislature to commit to its executive this power 
of appointment. My reason for referring to the origin and 
growth of parliamentary government in the Province, its plen
ary powers before confederation, and the powers retained by 
it in the distribution of subjects assigned the Parliament of the 
Dominion and the Legislatures of the Provinces respectively, is 
to put it beyond question that the Act impeached is infra vires 
the Legislature of the Province of Nova Scotia. The motion is 
refused.

Discharge refused.

SMITH v. MURRAY. MAN.

Manitoba King’s Bench. Macdonald, ./., in Chambers. February 6. 1012. K. B.

Depositions (fill—<$)—Commission to Take Testimony—Application
fob Foreign Commission. Feb. 0.

To obtain a commission to take the depositions of foreign wit
nesses to be used as evidence, it is not necessary to set out explicitly 
the nature of the evidence nor the facts intended to be moved by the 
witnesses sought to be examined, if the Court is satisfied that the ap
plication is bona fide and that the evidence is material and cannot 
l>e obtained within the jurisdiction.

This was an appeal from an order of the Referee granting 
a Commission for the examination of witnesses in the United 
States of America on behalf of the plaintiff.

The prineipal grounds of objection were:
1. That the evidence proposed to be obtained is not material 

to the issue.
2. That there was not sufficient material before the Court 

to shew what evidence was proposed to be given.
The appeal was dismissed.
N. F. flagel, K.C., for plaintiff.
K. A. Cohen, for defendant.
Macdonald, J. :—On the first objection it is urged that the 

statement of claim discloses the fact that the agreement to pay 
the commission sought to be recovered was made on the 10th day 
of November, 1909, and that all previous services rendered by
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the plaintiff were voluntary and not under any arrangement or 
understanding with the defendants, and that the only material 
evidence that can be had is such as relates to the agreement oi 
the 10th November. 1909, to pay the commission.

Although the statement of claim might be more explicit, 1 
think it is fair to assume that the plaintiff was endeavouring 
to effect a sale as agent for the defendants for some time prior 
to the 10th November, 1909, and that on the latter date the 
prospects of his success being bright, the agreement as to the 
amount of the commission to which he was to be entitled was 
entered into.

In his affidavit in support of his motion for a commission 
the plaintiff says:—

Arthur H. XV. Eckstein. John A. Todil and George L. XVertmnn. a> 
well as John Mack and William Mack, resident at or near the city 
of Minneapolis in the United States of America are as I believe and am 
advised by my solicitor material and necessary witnesses for me in 
this action ami without their testimony 1 cannot safely proceed to 
the trial of this action. The said witnesses can prove according to 
the best of my information and knowledge, and according to a large 
extent to my present knowledge, can prove facts and circumstance* 
which will shew that the sale and purchase of the property, being 
real estate referred to in the statement of claim and for the sale ami 
purchase of which commission is claimed in this action, were made 
by and through the instrumentality of me. the plaintiff, and ot 
other persons who claim an individual commission as I do in respect 
of such sale and purchase pursuant to the terms of the agreement 
by which each of us was to have such individual commission in 
respect of such sale ami purchase.

It is urged that it is not sufficiently explicit as to what the 
facts and circumstances are which these witnesses can prove, 
but it seems to me the facts and circumstances which will estab
lish the fact that the plaintiff was instrumental in bringing 
about the sale are most material, as he would have to prove this 
to entitle him to the commission, the amount of which he claims 
was agreed upon at the later date, and furthermore it is not 
necessary that the nature of the evidence or facts intended to 
be proved should he shewn on an application of this nature.

From a perusal of the statement of claim and affidavit of the 
plaintiff in support of his motion, I am of the opinion that 
there is a sufficient cast1 made out to entitle the plaintiff to a 
commission and I dismiss the appeal with costs in the cause to 
tin* ? in any event.

A pinal dism issed.
A/C
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HDGGARD (claimant, plaintiff i v. BENNETTO (execution creditor, de
fendant. i

Manitoba Court of Appeal. KickartU, Perdue. ami Camsron, JJ.A.
February 10. 1912.

Gift ( * III—16) —Validity—Am-At or ('onotiivtive Delivery— 
Automobile.

A claim made by the wife of the debtor as against her husband'* 
execution creditors to an automobile bought with the husband*» 
money but which she claims was verbally given to her by him. is not 
substantiated as against the seizure under execution if there was not 
a bill of sale or other written evidence of the transfer by the husband 
to the wife, nor proof either of actual delivery to her or of construc
tive delivery by words of present gift accompanied by change of pos
session.

[ Kilpin v. Hatley. [1892] 1 Q.B. 583, distinguished. See also Anno 
tation to this case.]

This whs an appeal by the defendant, execution cre
ditor. from the judgment at trial in favour of the 
claimant in an interpleader issue in which the present plain
tiff is the claimant of the chattel seized, and the defendant is 
the execution creditor. The defendant had obtained judgment 
and issued execution against J. T. Huggard, the husband of 
the plaintiff in the issue. Under this execution the sheriff had 
seized an automobile. Mrs. Iluggard claimed that the automo
bile was her property, and the interpleader issue was directed 
to try the ownership of the machine.

The appeal was allowed and judgment entered for the de
fendant. execution creditor.

M. G. Macneil, for plaintiff.
Messrs. C. l\ Fullerton, K.C.. and ./. /'. Fuit y, for defendant. 
The judgment of the Court was delivered by 
Perdue, J.A. :—The plaintiff’s alleged ownership of the pro

perty seized rests wholly upon a verbal gift of it which she claims 
was made by her husband to her. The automobile was bought by 
J. T. Iluggard with his own money. There was no hill of sale 
or other writing evidencing a transfer of it to the claimant.

In order to transfer a chattel by a verbal gift only, there 
must be an actual delivery of the thing to the donee : Cochrane 
v. Moore, 25 Q.B.D. 57, approving Irons v. Smallpieec, 2 B. & 
Aid. 551; Hardy v. Atkinson, 18 Man. R. 351 ; lie Ilolin, 136 
X.Y. 180. If manual delivery is not feasible, words of present 
gift accompanied by change of possession might constitute de- 
very: Kilpin v. Hatley, 1892 i Q.B. 583 In Ontario it was 

held by the Divisional Court (Ont.) in Thompson v. Doyle, 16 
C.L.T. 286, that in an action where a wife claimed certain 
articles as a gift from her husband, the delivery of the articles 
as a donation should lie clearly proved and that the uncorro- 
liorated evidence of the donee was insufficient. Boyd, C., 
said :—
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If the fact* proved were equally consistent with the idea that he 
intended to deliver so ns to be her pro|>erty, and with the idea that, 
he intended to keep ns his own property, then the wife failed to make 
out her ease.

The evidence fails to shew anything in the nature of a de
livery of the article in question by the husband to his wife. 
Regarding the evidence in the most favourable light, as sup 
porting the claimant’s contention, all that is proved is that Mr 
Huggard bought the machine because his wife had been ill and 
was not in a condition 1y walk, that he intended that she and 
the family should use it and intended to make a gift of it to 
her. After it had been purchased it was sent to a garage and 
kept there when not in use. It was registered in accordance 
with the provisions of the Motor Vehicle Act, Mr. Huggard 
being the registered owner. After it was purchased the machine 
was used not only by the claimant but by her husband, and the 
family. There is no pretence that at any time an actual de
livery of the machine was made to the claimant, or that any 
words of gift were addressed by Mr. Huggard to his wife after 
he had bought the machine.

The cases of Tellur v. Dujardin, 16 Man. R. 42.3, and K il pin 
Hatley, 1892 1 Q.B. 583, referred to by tin- learned ti 

Judge, do not support the plaintiff’s case. In each of those 
cases an actual gift, was proved. In the first case the article in 

, a piano, was proved to have been given to the claimant 
by her father as a birthday gift and to have been always treated 
as her property thereafter. In K il pin v. Hatley, the claimant’s 
father being present with her in a room where some of the 
furniture in question was, verbally gave her the furniture by
words of present gift. He then left the house, leaving the claim 
ant in the room and in possession of the furniture. In that 
case there were words of present gift and the donee was left 
in possession. This was held to take the place of a manual 
delivery. In the present case there were no words of present 
gift and no change of possession.

1 think the claimant has failed to establish any property in 
the article in question. The appeal should be allowed with 
costs and verdict should be entered for the defendant in th* 
issue.

Defendants appeal allowed.

Annotation—Gift ( § III—161 —Necessity for delivery and acceptance of 
chattel.

To constitute a valid gift there must have been the intent to giv 
and a delivery of the thing. The evidem-e must shew that the donor in 
tended to divest himself of the possession of the property, and it ahotil.l 
lie inconsistent with any other intention or purpose. A person's intent 
to divest himself of his title without consideration in favour of a étrange

C7D
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Annotation (continued)—Gift (§ III—16)—Necessity for delivery and ac
ceptance of chattel.

must appear by evidence inconsistent with any other purpose before he 
can be held to have parted with his ownership: Hardy v. Atkinson, 18 
Man. R. 351, at p. 357, per 1'hippcn, J.A.

In another Manitoba case, the father of the plaintiff in his lifetime 
had purchased a piano, which, after delivery. ;it his home he gave to his 
daughter, the plaintiff, then living with him. She accepted the gift and 
it was afterwards treated as her property, it was held that the title to 
the piano was complete in the plaintiff, and she was entitled to recover 
it from the defendant in spite of an alleged subsequent sale bv the father 
to the latter: Tellier v. Dujardin, 16 Man. R. 423.

Ualsbury (Laws of England, vol. 15, page 412), says :—Gifts of chattels 
are more often made by delivery than by deed. It is well settled that, if 
there is no deed, u gift of chattels is not complete unless accompanied by 
delivery. A verbal gift of chattels without delivery passes no property 
to the donee and is not a gift at all : 8hower v. Filck (1849), 4 Exch. 478; 
/tourne v. Fosbrooke (1865), 18 C.B. (N.S.) 515; Cochrane v. Moore 
( 1890), ?5 Q.B.D. 57, C.A. The last case establishes the law' as cor
rectly laid down by the Court of King's Bench in Irons v. SmaUpiecc 
(1819). 2 B. & Aid. 551, and overrules the statements of the law on this 
point by Pollock. B., in tie Harcourt, Danby v. Tucker (1883), 31 W.R. 
>78; and hv Cave J., in He Uidgicay, ex parte Hulgiray ( 1885), 15 Q.B.D. 

447.
“If the gift does not take effect by delivery of immediate possession, it 

is then not properly a gift, but a contract” (2 Bl. Com. 441). Actual de
livery is not mere evidence of the gift but is part of the gift itself. In ord
inary English language and in legal effect there cannot be a gift without a 
giving and taking. The giving and taking are the two contemporaneous and 
reciprocal acts which constitute a gift. They are a necessary part of the 
proposition that there has been a gift: Cochrane v. .1/oorr, 25 Q.B.D., per 
Lord Esher, M.R., at p. 76.

Actual manual delivery by the donor to the donee of a chattel is not, 
however, essential to complete the gift thereof. It is sufficient if the 
donee be put by the donor in possession of the chattel : Winter V. H’infer 
(1861), 4 L.T. 639, where a barge was given to the donor's servant, who 
had previously been in possession thereof as such servant, and kept ]■• 
session of it afterwards : Kilpin v. Hatley, 118921 1 Q.B. 582, where 
father to whom the furniture in the house of his daughter had been as 
-igned by a duly registered bill of sale, came to the house and verbally 
gave the furniture to his daughter and left her in the room with it; see 
too He Alderson, Aldcrson v. Feel ( 1891 ), 64 L.T.N.S. 645, but possibly this 
last case is not consistent with Cochrane v. Moore (1890), 25 Q.B.D. 57, 
C.A., see Kilpin v. Hatley, [18921 1 Q.B. 582, per Wills, J. ; compare 
Iticher v. Yoyer (1874), L.R. 5 P.C. 461, and Cain v. Muon, [1896J 2 
Q.B. 283.

Where chattels cannot be actually delivered owing to their bulk, they 
can he constructively delivered, e.g., by the delivery of the key of a ware
house in which they are stored: Hyall v. Koicles ( 1750), 1 Ves. Sen. 348. 
On the same principle the property in a church organ has been held to 
pass by symbolical delivery : Hairlinson v. Mort (1905), 93 L.T.N.S. 555. 
The question has been raised whether a gift of an undivided fourth part of
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Annotation {continued)—Gift ( § III—16)—Necessity for delivery and ac 
ceptance of chattel.

a horse admitted of delivery, or whether, it was to lie regarded as incor 
porcal and incapable of delivery. The point was, however, left undecided 
the Court holding that what took place lietween the parties amounted t<> 
a declaration of trust : Coohrane V. Moore, 25 Q.H.D. at p. 73; 15 Halsbury 
Laws of England, p. 413. For a form of deed for such a gift, see Enc\ 
clopædia of Forms and Precedents, vol. VI., p. 132.

The delivery need not be made at the time of the gift. Delivery lir-.' 
and gift afterwards is as effectual as gift first and delivery afterwards 
Cochrane v. Moore, 25 Q.H.D. 57, at p. 70; Cain v. Moon, [18961 2 Q.H. 
283.

It seems also that where a chattel of one person is already in the po* 
session of another, though not for the purpose of an intended gift, an 
effectual verbal gift of it to the latter may lie made without any further 
delivery to him : Kilpin v. Hatley, [1892] 1 Q.H. 582, at p. 585 ; Cain 
v. Moon, supra, per Wills. .1., at p. 289. Hut see contra. Hliotver v. Pilck 
(1849). 4 Exch. 478, and see the observations on the last mentioned case 
in Cochrane V. Moore, 25 Q.H.D. 57, at p. 61. The decision, however, in 
Shower v. Pilck, supra, can be supported on the ground that there were 
no words of present gift : 15 Halsbury's Laws of England, p. 413.

A gift to one for a third person's use is a sufficient delivery to vev 
the property in the third person : Lucas v. Lucas ( 1738), 1 Atk. 270.

The general principles relative to the validity of gifts, and their appl> 
cation to donations of stock, are well stated by Judge Sanborn in Allen 
West Commission Co. v. Crumbles, 63 C.C.A. 401, 129 Fed. 287. He say- 
"Among the indispensable conditions of u valid gift are the intention of 
the donor to absolutely and irrevocably divest himself of the title, dom 
inion and control of the subject of the gift in prie senti at the very time 
he undertakes to make the gift . . . the irrevocable transfer of the 
present title, dominion, and control of the thing given to the donee, .■mi 
that the donor can exercise no further act of dominion or control over it ;
. . . and the delivery by the donor to the donee of the subject of the 
gift or of the most effectual means of commanding the dominion of it. 
This delivery must be an actual one so fur as the subject is capable of it 
It must be secundum subjectam matcriam, and be the true and effectual 
way of obtaining the command and dominion of the subject": 2 Kent, 
Com. 439. If the subject of the gift is a chose in action, such as a bond, 
a note or stock in a corporation, the delivery of the most effectual means 
of reducing the chose to possession or use, such as the delivery of the 
bond, or the note, or the certificate of stock, if present and capable of de 
livery, is indispensible to the completion of the gift."

For other American cases, see Annotation 29 L.R.A. N.S. ( 1911). p. 16ti
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WINDSOR, ESSEX AND LAKE SHORE RAPID RAILWAY CO. (defend- 
ants, appellants) v. NELLES et al. (plaintiffs, respondents).

(Decision No. 2.)

Supreme Court of Canada. Sir Charles Fit: pat riel,-. C.J.. Idington. buff, 
AntjUn and Brodeur, February 22. 1912.

I. Am:ai. <5 VI A—281 )—Jurisdiction oi Sufrkmi: Court of Canada— 
Widthi:it Oiuh h iiki.ow Final or Interlocutory—Prki.iminary 
Motion to Affirm Jurisdiction.

A preliminary motion to affirm the jurisdiction on nn apical to the 
Supreme Court of Canada will he dismissed and the parties left to 
their rights on the hearing, if the facts shewn on the preliminary 
motion are insufficient to enable the Court to finally determine 
whether the judgment or order appealed from was final and so subject 
to ap|K>nl or was interlocutory only and. therefore, not subject to 
appeal.

| CZnrA- v. (inndall. 44 ( an. S.C.Il. 284 : ('mini Life v. Skinner, 44 
Can. S.C.Il. «10 and McDonald \. Belcher. 11904] A.C. 429. specially 
referred to.]

•2. Appf.ai, (fill F—08)—Extension of Time — Appeals to Supreme 
Court of Canada.

The limitation of sixty days for appealing to the Supreme Court 
of Canada under sec. «0 of the Supreme Court Act. R.S.C. (1906). 
eh. 189. may under sec. 71 of that Act be extended by the Court 
appealed from, but not by the Supreme Court of Canada.

[Windsor, Essex <(• L. S. Sapid By. Co. v. Xclles (1912), 1 D.L.R. 
156. affirmed on this point.]

Appeal to the Supreme Court of Canada from the decision 
of the Registrar (Windsor, etc., Co. v. Xclhs, 1 D.L.R. 156) in 
so far as it declined to affirm the jurisdiction to appeal from a 
judgment of the Court of Appeal for Ontario of 21st April. 1008, 
which affirmed with a variation the judgment directing a 
reference as to damages made by Clute, J., at the trial.

An extension of time for making such appeal was also asked, 
the statutory period of limitation under see. 60 of the Supreme 
Court Act. R.S.C. (1006) eh. 139. having long since expired. 
After the decision of 21st April, 1908, the reference had l»een 
proceeded with and the applicants had then to the
Court of Appeal both from the order made by Chief Justice Sir 
William Meredith (January 23, 1911), varying the report in 
certain respects and from the judgment afterwards given by 
Boyd, C., upon further directions and disposing of the question 
of costs. The order of the Registrar * from had declined
to affirm the jurisdiction or to grant leave in respect of the 
judgment of the Court of Appeal affirming the direction of the 
reference (April 21, 1908). The Registrar had also declined 
to affirm the jurisdiction as to that part of the judgment of the 
Court of Appeal delivered on 28th September, 1911. upon the 
consolidated appeal to that Court (referred to. ante pp. 166-160) 
which had affirmed the order of Chief Justice Sir William Mere
dith varying the Master’s report on an appeal therefrom.
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The order of the Registrar had. however, affirmed the juris 
diction as to the proposed appeal from the judgment of the 
Court of Appeal of 28th September. 1911, in respect of tin- 
judgment on further directions in the action.

The appellant’s appeal from the Registrar’s order was dis 
missed by the Court sitting en banc.

G. F. Henderson, K.C., for appellant.
('. J. Holman, K.O., for respondent.

The judgment of the Court was delivered by
Idington, J. :—It does not appear to me that we can pro 

perly aid the appellant by assenting to his motion. Without a 
more intimate knowledge of the questions involved than is to be 
obtained on such a motion and argument properly relevant 
thereto, it docs not appear to me that we can satisfactorily deal 
with the matter in an absolutely final manner.

However, nothing advanced in argument (and I think all was 
said) relative to the nature of the facts and legal issues raised in 
the pleadings and to the nature and intention of the first judg 
ment and of the judgment on appeal therefrom seemed to un
to furnish ground for holding out much hope of our being ever 
able to find that judgment reviewable on the proposed appeal.

Resides the eases of Clark v. Goodall, 44 Can. S.C.R. 284, and 
Crown Life v. Skinner, 44 Can. S.C.R. 616. cited in argument, 
does not the principle upon which the judgment in the ease of
McDonald v. Belcher, [1904] A.C. 429,* prw...ded, stand as an
impassable barrier? See the approving reference therein, page 
436. to the case of International Financial Society v. City of 
Moscow Co., 7 Ch. D. 241 and 247.

Does not the law in Ontario “in such eases confer a most im
portant right on one of the litigants by ordering that there shall 
be an end to the litigation.” so far as concerns the field of dis 
pute such a judgment covers. Why should a man spend thou 
sands of dollars, as sometimes happens, on a reference with a 
basis to rest on as shifting as the sands ? I think the motion 
must lie dismissed with costs.

If a right of appeal here is a desirable thing in such cases.

*The head-note of the case here referred to is ns follows:—
In an action hv executors against the appellant to recover certain sunn 

of money due to their estate, the Judge of the Territorial Court, at the 
request of the plaintilTs. selected one of the items, and adjudicated on the 
evidence taken that the action in resjiect thereof 1m- dismissed: Held, that 
this was within the meaning of the Yukon Territorial Act, 1899. see. 8. n 
final judgment in respect thereof, notwithstanding that the remainin' 
items in suit were referred and the costs were reserved. No appeal there 
from to the British Columbia Court lay after the expiration of twenty 
days. Special leave to appeal having been granted from a decree of tli 
Supreme Court of Canada on a petition stating that the construction of 
the said statute was a matter of general public importance, without stating 
that it had been repealed, held. also, that as the omission was immaterial 
and bonft fide the appellant should not lie deprived of his costs.

McDonald v. Belcher, [1904] A.C. 429, reversing .33 Can. S.C.R. 321.
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there are three ways of getting it. One is to have the learned 
trial Judge so frame his judgment as to enable it, and then liti
gants will know what is in store for them. Another is an appli
cation to the Court of Appeal for leave to come here; and the 
third is to induce Parliament to say so, if it will. All these 
Courts may answer—there is such a thing as too much of a good 
thing.

Registrar^s order affirmed.
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TIMMONS v. BROWN. MAN

Manitoba Court of Appeal. Hoirell. ('.•!. I/., liùh ardu. Perdue, and Cameron. C. A.
JJ.A. February 22, 1912. jg ’

1. Appeal i 8 VI 11—2S0)—Verdict Entered by Defendant’s Consent ------
for Less than Claim—Plaintiff Taking Benefit—Consent Feb. 22.
Judgment Not Appealable.

Where a verdict for an amount less than the claim is given with 
the consent of the defendant and is so entered on the record, the plain 
tiff, who took the benefit of it and took no objection although repre
sented by counsel, must be taken to have also consented ; the judgment 
so entered is a consent judgment and as such is not appealable under 
the Manitoba County Courts Act. R.S.M. 1902. eh. 38.

The plaintiff brought this action in the Winnipeg County 
Court to recover $500, which he claimed as commission for 
having effected a sale of the King Edward Hotel at Winnipeg 
Reach. Judge Dawson, before whom the action was tried, en
tered a verdict for Timmons as follows :—

Leave to plaintiff to add count for “work done and services per 
formed.” Verdict for plaintiff for #50 without costs, defendant con 
senting.

A. Dawson, J.G.C.

Plaintiff appealed asking to be allowed the full amount 
of the commission as claimed in the action.

A. llaggart, K.C., for the defendant took the preliminary ob
jection that no appeal would lie as the judgment was a con
sent one: Bicknell & Seager’s Division Court Act, 2nd ed., 298.

B. L. Deacon, for plaintiff, contended that the consent given 
by the plaintiff, if any. must appear on the record : Sun Life 
v. Elliott, 31 Can. S.C.R. 91 ; Aidant v. Brown, 89 L.T. Jour.
116; Be Justin, 18 P.R. 125; Holmested & Langtou s Jud. Act,
3rd ed., 124; Annual Practice, 1912, vol. 2, p. 62.

The Court of Appeal allowed the preliminary objection, uud 
dismissed the appeal, holding that according to the entry on the 
nvord and the fact that counsel for plaintiff was present when 
it was made, and took the benefit of it, the judgment must be 
considered to have been a consent judgment and therefore not 
appealable.

Appeal quashed.
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GEERS v. NESTMAN.

Naskatrhcwan Supreme Court {Moonr Jaw Judicial District). Trial before 
Wetnwre, CM. February 15, 1912.

1. Mai.u ioi h Prosecution i$II A—ti)—Want ok Probable ( auhe-
Effevt of Defendant's Admission l Mint Oath of Non bei.ii>
IN VlIABUK—( OXVLlHlVEXKSK.

A iM-livf upon which tfle private prosecutor Iimh acted i* eswutial to 
the existence of rea «enable and probable eau ne as it all'ects an action 
against him for malicious prosecution ; ho. w lie re the prosecutor, when 
examined at the trial in the latter action, denied ever havimt had a be 
lief that the plaintiff was guilty and also denied having laid am 
charge against the plaintiff, hut is proved to have laid the charge, hi- 
denial of lielief in the plaintiff's guilt is conclusive proof of want of 
reasonable and probable cause in favour of the plaintiff who had been 
acquitted on the criminal trial and who also denied his guilt on tin- 
civil trial, although it may further apjienr that there were grounds of 
suspicion which would have sustained a defence of reasonable and 
probable cause had the defendant admitted that he had lielieved them.

| II add rie I, v. Ileslop t 1848 |, 12 Q.H. 2«$7. and Nhrosbriy v. Osmaston
1 18771. :i7 LT. 79.1. applied. See also Chapman v. Hexlop ( 18511
2 V.L.R. 119: Johnson v. Emerson (1871). Lit. 6 Ex. 351.]

2. Evil)FACE l $ Il K (I-181)—Ma 1.HTOUS l'ROSElTTIO.X — M ALIVE— I'M
si mitio.x from Want of Probable Cache.

Malice in laying the criminal charge may lie inferred from the want 
of reasonable and probable cause in laying the information and pro 
«seeding with the prosecution.

| S*e also 19 llalsburv's Laws of England, p. <184. |
1. Evidence: t g X ('—ti9d)—Pa ht y "m Own Acth ani> Declaratkixh— An 

mission I’ndf.r oath Aoaixbt Interest—Attempt to Mislead 
Justice by False Admission.

Where tlie defendant sued for damages for malicious prosecution 
is called as a witness on his own behalf, and with a mistaken notion 
of benefiting his own defence denies ever having entertained any be 
lief of the plaintiff's guilt, a Judge trying the case without a jury i* 
hound to give effect to his denial as proving for the plaintiff that 
there was a want of reasonable and probable cause for the prosecution, 
although he may lie of opinion that there was reasonable and pio 
bable cause and that the defendant did believe in the charge he laid 
and that his contradiction of such lielief. under oath, was falsely mad. 
with a mistaken view of evading responsibility such as might tie at 
trihuted to a very ignorant ami stupid man acting from motives of 
low cunning.
Trial of an action for malicious prosecution. The defeii 

daiit charged the plaintiff before a justice of the peace with 
stealing a quantity of flax from him. The plaintiff waa at 
rested upon such charge, brought before a justice of the peace, 
committed for trial, and was tried by a Judge with a jury at 
the sittings of the Supreme Court held at Moose Jaw in March, 
1911, and acquitted. lie was held in prison for some time after 
his committal by the justice, but was released on bail.

The facts relating to the alleged theft and the conduct of 
the defendant in ri-spect to the prosecution of the plaintilf as 
found by the learned trial Judge were as follows :—

The flax was owned by the defendant and was stored in bags 
in the kitchen of a house in his possession. It had t>een emptied 
out of the bags and carried away, presumably in a loose state. 
There wen* tracks of a horse and waggon and of a person or
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persons about the door of the place where the flax had been 
stored, and the tracks of the waggon indicated that it had been 
backed up to this door, and there were tracks of apparently this 
same waggon going south from tin* door. The defendant went 
to a constable of the Royal North-West Mounted Police foree 
and stated the facts to him, who instructed him to take two per
sons with him to the place from which the flax was stolen and 
follow the tracks going south. This was done. These tracks 
went south on a trail which ran practically parallel with, and on 
the west side of. and close by the road allowance there for e con
siderable distance, until it joined the road allowance, and along 
that allowance until it came opposite to tin* plaintiff’s yard, and 
turned off into that yard.

Judgment was given for the plaintiff.
.V. U. Craig, for plaintiff'.
,/. A. Crossf for defendant.

Wktmore, C.J. :—The trackers did not follow the tracks any 
further, because they had some impression that in view of what 
they were doing it would be improper for them to do so: from 
which 1 gathered they were actuated by some sentiment that it 
would not shew a proper sense of delicacy to go on the plain
tiff's laud or into his yard. It may 1m- as well to say here that 
the plaintiff’s house and yard were on the east side of the road 
allowance. When tracing these waggon tracks, they found on 
the trail from time to time places where some grains of flax had 
fallen ; and this was observable all the way until the tracks came 
to the road allowance. The tracks of apparently two other wag
gons were observed coming from the plaintiff’s yard which went 
north along the road enclosure until they came where a trail 
branched off’ to go east towards Rouleau; and these tracks went 
cast on that road. They were not followed any further. The 
defendant’s flax was of a much superior quality to the general 
sample of flax raised in that neighbourhood. Rut at the same 
time, as the sequel will shew, there must have been other flax 
in or about the vicinity equal to it in quality. On the morning 
of the day the defendant missed the flax, the plaintiff, and one 
Fraud Sicard together took into Rouleau two loads of flax of a 
quality exactly the same as that lost by the defendant, and sold 
it at the elevator there; and the defendant was informed of that 
fact by the police constable. As a matter of fact, the plaintiff 
and Sicard arrived at Rouleau about six o’clock in the morning, 
which must at that time of the year have been before daylight, 
or possibly about the dawn of the day, and immediately aroused 
the elevator man to buy it and take delivery of it, which he did. 
These men must have been travelling several hours la-fore dawn, 
sicard lived close to the plaintiff on the west side of the road 
allowance.

21—1. II.I..K.

SASK.

s. c.
1012

Geers

Nestman.



314 Dominion Law Reports. [1 D.L.R

SASK.

8. C.
1912

Geers

Nestman.

Wetmore, C.J.

The reason given for ho travelling at niglit was that one of 
them wanted to cateli the train to go to .Moose Jaw. As a matter 
of fact he did not go to Moose Jaw on that occasion, although 
the train went through more than two hours after they had dis 
pos«-d of the flax. The quantity of flax hauled into Rouleau 
on this occasion by Sicard and the plaintiff, was almost twice 
as much as the defendant had lost. The police constable directed 
the plaintiff to go into Drinkwater, and he did so, and laid the 
charge in question before a justice there, with the results be 
fore stated. It was proved at the trial that there was a light 
trail running east across the country south of the plaintiff's 
house. I do not know whether this trail was much travelled at 
that time. 1 am inclined to think it was not. Passler, one of 
the trackers, at the time of the tracking went south along the 
road allowance to a point south-west of the plaintiff’s house 
He saw no trace of any trail going east, but he admits that 
later on in the spring or summer be observed that there was 
such a trail.

Of course, the theory set up by the plaintiff is that if the 
trackers did so trace a track from the place where the flax was 
stolen leading into his yard, it went on through his yard and 
joined this trail going east; and that the trackers fell short of 
making a sufficient search to establish reasonable and probabV 
cause against the plaintiff, because they did not, follow the trail 
into bis yard and ascertain whether or not it had gone to that 
trail and so east. The plaintiff denied stealing the wheat.

I do not feel justified under the evidence in finding con 
trary to the verdict acquitting the plaintiff in March, even sup 
posing it to la* open to me to do so. But the facts which 1 do 
find, and which are before set forth, are sufficient to lead me 
to the conclusion that—as an abstract proposition—there was 
not a want of reasonable and probable cause on the part of the 
defendant in bringing the prosecution in question. Had it not 
l>een for the testimony of the defendant given on his examina 
tion for discovery, I would have dismissed this action instantly

The defendant swore on that occasion, that he never charged 
the plaintiff with stealing the flax, that he never believed he 
stole it, and that he never had any reason to believe he stole it, 
and that at the time of the examination he did not believe that 
he stole it. In face of the facts, it is almost incredible that he 
should swear that way; and 1 may frankly state that I do not 
believe him. The defendant ’s counsel attempted to account for 
it by stating that his client is a very ignorant and stupid man 
1 entirely agree with him, but that will not account for what In- 
swore to. His evidence in that respect is either true, or he, in 
my opinion, endeavoured to mislead the Court by false testi 
mony ; and reading between the lines, that is the conclusion I 
have in my mind reached. He know that this action was brought
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against him because Iip was charged with having accused the 
plaintiff of stealing the flax, and he conceived the idea that if 
lie could impress the Court with the fact that he did not believe, 
and never believed, that the plaintiff stole the flax, and never 
accused him of doing so, he would score a great point and would 
succeed in the action; in fact, I think he swore as he did from 
the low cunning of a very stupid man.

But what I believe, under the circumstances of this case, 
cannot be given effect to (it is only a surmise anyway, but a very 
strong one) ; I must accept what he says, and has sworn to. I 
must therefore hold that in his mind there was want of reason
able and probable cause in bringing and proceeding with the 
prosecution in question.

In Iladdrick v. Hestop ( 1848), 12 Q.B. 267, which was an ac
tion for malicious prosecution, Denman, C.J., is reported at 
p. 274 as follows:—

It would lie quite outriigeou* if. where a party in proved to lielieve 
that a charge is unfounded, it were to lie held that he could have rea
sonable and probable cause ... I think that belief is essential 
to the existence of reasonable ami probable cause; I do not mean ab
stract belief, but lielief on which a party acts. Where there is no 
such lielief. to hold that the party had rea-onahle and probable cause 
would be destructive of common sense.

SASK.
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Kestmax.

XVvimore, C.J.

And Eric, J.. is reported in the same case at p. 27ti as fol
lows :—

The defendant made the charge upon information given to him; it 
was left to the jury whether he believed that information; and they 
found that he did not. It would la* monstrous to say he had reason
able and probable cause.

That case seems to me exactly in point. In this case the de
fendant makes the point stronger because he swears in effect 
that he did not believe, and never believed, that the plaintiff 
was guilty.

Shrosbrry v. Osmaston (1877), 37 L.T. 793, is along the 
same lines as what I have cited from Had dr irk v. ffrslop. 12 
Q.B. 267.

This testimony has a further effect. I cannot in the face of 
it see my way clear to find that the defendant did not act mali
ciously. Believing as he says he did. what motive was there for 
laying the information and proceeding with the prosecution? 
lie must have laid it from some improper motive. I therefore 
find there was malice on the part of the defendant.

I find the damages for legal ami other expenses incurred 
by the plaintiff in his defence (this amount was sworn to, and 
not disputed) $500; general damages $200.

There will l>e judgment for the plaintiff for $700 and costs.
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the matters referred to; perhaps it may serve to impress upon 
him. if unfortunately he becomes involved in another lawsuit.

Gbkbs
not to give false testimony, especially when the truth will servi 
his purpose better.

Nestman. Judgment for plaintiff.
Wetmorv, C.J.

MAN. Re WINNIPEG HEDGE AND WIRE FENCE COMPANY, LIMITED

K. It. 
1012

Manitoba King'# Itcnrh. Hobson, 7. February 21. 1012.

1. CORPORATIONS AMI COMPANIES (8 1V U 3—S.'l) — REQUISITES M CnHIIlIt
Feb. 21. atk Contract—Adoption ok Officer's Repost ok Assets.

The fact that the financial statement of n company submitted bv it- 
treasurer and adopted by its directors enumerated as one of the asset- 
of the company, an item as follows: "Patent #2iUMM>” is not, in the 
absence of a by-law or other document under the corporate seal or ot 
assumption or user of the patent rights by the company, sufficient 
evidence of a contract binding tlie company to take over at th.it 
price from the incorjHirators acting as a syndicate a patent right foi 
the transfer of which to the company negotiations had lieen pend in- 
between the syndicate and the company.

2. Corporation and Companies (8 V F 1—242)—Shareholder as Tri sih
fob Syndicate—Personal Liability for Unpaid Shares.

A mendier of a syndicate in whose name, with the addition of tin 
words “Trustee for syndicate" share certificates are issued for stock 
in a trading corporation organised by the members of the syndical- 
for the purpose of taking over the syndicate business is not exempt 
from personal liability as a contributory in resjiect of unpaid shun- 
included in his stock holding by the addition of the words “trustee 
for syndicate" upon the face of the certificate.

[See also Hamilton's Company Law, 3rd ed., p. 101.]

3. Corporations and Companies (|V F 1—242)—Share Certiim m
Describing Shareholder ah Trustee for Syndicate—Statutory 
Exemption from Liability of Certain Trustees not Arm

Section 4M of the Manitoba Joint Stock Companies Act. R.S.M. 19"J 
ch. 30, see. 48. declaring that no person holding stock in a com pa in 
incorporated thereunder as an executor, administrator, tutor, curator, 
guardian, or trustee shall lie personally subject to liability as a share 
holder, but that the trust estate and funds shall lie liable, doe- not 
apply to protect from |iersonal liability a member of a trading associa 
tion or syndicate who accepts as trustee for himself and associate- 
shares of stock in a company incorporated under that statute

4. Corporations and Companies (81V H—164)—Saleh by Pbomotohs to
the Company—Crossly Inadequate Consideration for Paid 
up Shares—Fraud.

Where shares in an incorporated company are issued to one of the 
promotors of the company in alleged consideration of the transfer w> 
the company of patent rights which were already known to lie ..f n-- 
real value to the company, the transaction may be declared a fraud 
upon the company and the promotor in whose name the shares rem.iin 
may lie held liable as a contributory upon a liquidation proceeding 
under the Winding-up Act, R.8.C. 19Ô6, ch. 144.
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CORPORATIONS AMI COMPANIES ( # VI F 21—270)—LIABILITY OF SHARE
HOLDERS—Winding up—Contribution on Shakes Although Is- 
-MI» ns Paid up Ultra Vires \<<inv\<i bi < "\h-\m m 
Covenant ob Promise in Lieu of Value.

A covenant or agreement with the company to perform some future 
act still unperformed in consideration for paid up shares in an in
corporated company cannot lie pleaded in set-off to a claim by the 
liquidator of the company against the shareholder as a contributory 
in a winding-up proceeding for the amount of the shares issued to 
and accepted by the shareholder and remaining registered in his 
name upon the stock register although the shares may be described as 
fully paid up.

[Re Jonc» anil Moore Electrio Co., IS Man. H. 549, 571. approved.]
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ti. Corporations and Companies (| IV I)—1 )—Power to Contract—Is
sue of Paid up Shares—Insufficient Consideration—Ex
change for Shareholder's Covenant and Liability in Dam

A company incorporated under the Manitoba Joint Stock Companies 
Act has no |H>wer to bargain away paid up shares in the company for 
a mere covenant or agreement by the subscriber to do certain future 
acts as to which U|sm non performance the company’s rights would 
lie only in damages.

[Iff- Joncx ami Moore Electric Co., IS Man. R. 549. 571, approved ; 
and see Elkinyton's Vase. L.R. 2 Ch. 511.)

7. Corporations and Companies (| V F 2—252)—Shareholders—Trans 
feb of Shares—Liability of Transferor.

The general rule is that a shareholder who has duly transferred his 
shares on the book-, of the company, and whose transferee has Iwen 
registered as a shareholder in his stead, is discharged as lietween him
self and the company from all liability upon such transferred shares 
as well in respect of pant as of future transactions, and he is not liable 
to In* put on the list of shareholder contributories on the insolvency 
and winding up of the company except under the terms of statutory 
enactments making past shareholders liable.

| Re Wiarton Ru t Sugar Co., Freeman'» l'OMC (19<Mi), 12 O.L.R, 
149, followed.]

< ( 'oRPURATIONH AND COMPANIES (JVF3—2*47 )—S|| ARE II OLDER»—UN
PAID Stock—Surrender of Shares Ineffective to Relieve irom 
Liability.

When* the |ierson to whom a share certificate has been issued has 
regularly lieeome a shareholder of a company incorporated under the 
Manitoba Joint Stock Companies Act. the company cannot re-acquire 
the title to its own shares by a transfer or surrender thereof from the 
shareholder apart from the remedies it is authorized to enforce for non
payment of calls; and the shareholder surrendering the shares remains 
lialde as a contributory in a compulsory liquidation in respect of the 
amount not paid up. although uncalled thereon.

|Kmi/h v. Oow-tlamla Mîuch, 44 Can. S.C.R. 621. applied.]

Motion to settle the list of contributories on the liquidation 
and winding-up of the company under the Winding-up Act 
1 fan.).

The company was incorporated under the Manitoba Joint 
Stock Companies Act, and questions as to the personal liability 
for shares of a shareholder described as a trustee in the stock 
certificate arose upon the construction of the Manitoba statute 
as well as questions involving the liabilities of promotors and in
corporators generally in respect of the allotment of and pay
ment for shares in the company.
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Judgment wan given lor the liquidator against the contesting 
shareholder.

Messrs. IV. ,/. Cooper, K.C., and ./. IV. E. Armstrong. for 
the liquidator of the company.

A. JIaggnrt, K.C., for B. I). Wallace, the objecting share 
holder.

Robson. J. : This companx is in course of winding up un 
der the Winding-up Act (Dominion). B. 1). Wallace xvus, on 
tin* application of the liquidator, called upon to shew cause why 
his name should not he settled on the list of contributories in 
respect of two allotments of 10 and 200 shares respectively, tin* 
nominal value of each share being $100. The company was in 
corporated by letters patent granted by the Lieutenant-Gov 
ernor of this Province on the 24th day of March, 1002.

In or prior to January, 1002, being before tin* incorpora
tion of tin* company. Wallace and certain other gentlemen who 
are referred to as tin* syndicate, agreed to purchase from the 
Stratford Hedge Fence Company, Limited, the right in respect 
of a certain portion of Manitoba, to the benefit of a patent is
sued bv the Government of Canada for improvements in hedge 
fences. The price* was to be $10,000. A formal agreement ex 
pressing this transaction was filed. It is said that this sum 
was subsequently paid and apparently that fact cannot be «pies 
tioned. It was contf that a company should be formed
and that the rights so acquired should be assigned by Wallace 
et al., to that company at a price to Ik* agreed on. The present 
company was subsequently formed.

The members of tin* syndicate were the sole incorporators 
and became the first directors of the company. The petition for 
incorporation sets forth that the applicants, of whom Wallace 
was one, had each subscribed for one thousand dollars of the 
capital stock ( being 10 shares of one hundred dollars) and had 
paid the amount in cash. With the petition was filed a de
claration by Wallace that the facts alleged in it were to the best 
of his knowledge and belief true and correct. In fact the sums 
subscribed were not so paid. The explanation is that tie 
amount paid for the patent right amounting to $10,000, const i 
tutes the $10,000 in the petition stated to have been paid.

There is no indication of the company’s acceptance of tie 
patent right in satisfaction of the $10,000 subscribed by the ori 
ginal applicants, supposing that to have been within its powers.

In the minute book of the company is inserted a memo, pur 
porting to be a record of a resolution of the shareholders of the 
company of 14th December, 1903, authorising the preparation 
of an agreement whereby the members of the syndicate should 
assign the patent right to the company for $20,000 of the cap I 
tal stock of the company.

0645
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Then* is no other written indication of there having been 
a meeting of the company on 14th December, 19011, than the 
memo, above mentioned. It is very doubtful whether there was 
such a meeting. The resolution also provided that the syndi
cate were to be allowed shares to the amount of $10,000 as re
muneration for their expenses and outlay in connection with the 
promotion of the company, together with the costs of selling 
capital stock and nursery stock and other expenses up to that 
date. The agreement was to be prepared before the date of the 
annual meeting on :10th December, 190Ü. and it was to date back 
to 7th January, 1902.

A formal document apparently in execution of this intention 
was signed by nine of the ten members of the syndicate. The 
resolution and the document merely shew what the syndicate 
desired. As it was to be read as of a date before incorporation, 
it had no effect on the company.

In a treasurer's statement dated 30th December, 1903, the 
"assets” contain an item "Patent, $20,000.” That statement 
was adopted, but that is not, to my mind, to be taken as suffi
cient evidence of a contract by the company to take over the 
patent right at $20,000 if it is any evidence at all of any such 
undertaking.

It does not appear that there was at the meeting of 30th 
December, 1903, any attempt to procure the company to enter 
into any arrangement such as was in that resolution fore
shadowed. The syndicate themselves carried on the enter
prise till August, 1904 and perhaps later. Before that month it 
had been the experience of those here concerned that the inven
tion was not likely to prove successful in this country.

On 3rd August, 1904, by-law No. 8 of the company was 
passed whereby it was enacted that the company enter into an 
agreement with Wallace and associates for the purchase of the 
patent right and for the repayment to them of all expenses of 
every kind incurred by them in the interest of the company 
and for the purchase of all assets belonging to them, the pur
chase to be made by the transfer to Wallace of 300 shares of paid 
up stock.

There was produeed a document purporting to be Articles 
of Agreement, dated October, 1904, between the company and 
the syndicate, drawn apparently in pursuance of by-law No. 
8. By this it was provided that the patent rights be assigned to 
the company in consideration of 300 paid up shares, i.c., $30,- 
000. This document was signed by seven members of the syndi
cate and by a person who had succeeded one of them. Thus 
the signatures of two members were lacking. The document is 
scaled with the company's seal and signed by its secretary as 
such, but not by the president or other officer.
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There is no satisfactory evidence that there was at any 
time a formal assignment of the patent rights to the company.

While the supposed resolution of 14th December, 1903, would 
lead one to think that it was then in the minds of the parties 
that #20,000 stock was to he issued for the patent rights and 
#10,000 for tlie outlays, the viva voce evidence would indicate 
that the patent was to lie paid for by the #10,000 originally sub 
scribed in the application for charter and that the #20,000 was 
for outlays, etc.

On 23rd November, 1904, there was issued to Wallace a eer 
titivate for ten shares, /.<., #1,000, and a certificate to him for 
the syndicate for 200 shares, i.c., #20,000. I take it that this 
#1,000 was his one-tenth of the original #10,000, that a similar 
issue was made to each of his associates, and that he received 
the #20,000 certificate for the syndicate’s alleged outlays, thus 
making the #30,000 mentioned in by-law No. 8. Ten shares of 
the 200 were transferred by Wallace to W. 1\ Rundle ou the 
date of the certificate and on 26th November, 1904, a new eer 
titivate was issued to Wallace for 190 shares.

Matters came to such a pass that at a meeting on February 
16, 1907, the company’s officers were instructed to request tie 
return for cancellation of such of the 200 shares as had not been 
sold or transferred, with such notes as had been taken for shares 
sold.

Nothing seems to have been done, however, till September 
2, 1908, when at a meeting the opinion was again expressed 
that the unsold balance of the #20,000 stock which was supposed 
to be #12,600 should be re assigned to the company and the offi 
vers were authorised to request the return from members of tin* 
syndicate of shares in all #19,600, though a total of #20,000 was 
expressed.

On November 2nd, 1908, a transfer of 117 of the shares to 
the company was signed by Wallace. That this was entirely 
ineffectual, see Smith v. Gowganda Mines, Limited, 44 Can. 
S.C.R. 621.

The inference is that the issue to Wallace of the certificates 
of 10 and 200 shares respectively, with the* nine like issues of 
10 shares to the others, made up the 300 shares mentioned in 
by-law No. 8. This being so, strictly speaking it leaves the ori 
ginal subscription without any pretence of payment. Rut I 
am, in his favour, imputing the certificate of 10 shares to th« 
original subscription.

On these recited facts, can it be said that the shareholder’s 
liability upon these shares has been satisfied?

As has been stated, I cannot find that there has been an as
signment of the patent. From the evidence before me it did 
not appear that there had been such an assumption or user of
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these patent rights by the company that an obligation to pay 
for it in any manner could be implied against the company. If 
the company got anything at all for the orginal subscription, 
it was merely a verbal undertaking to assign the patent, though 
there is no record of the company having received even that.

A plea of set-off of the $10,000 supposing that to be the 
price of the patent, obviously could not be maintained. The 
language of Howell, C.J.A., in Ite Joins and Moon Elcvtriv 
Company. 18 Man. H. .">49 (at top of page ’>71 )• tits the case 
exactly.

But. treating the transaction as if the whole 300 shares of 
the company were l>eing dealt with by by-law No. 8, which was 
the first corporate action regarding the patent, and the sup
posed outlays, the agreement prepared to carry that out was 
not executed. Vnder the circumstances of this company, with 
the syndicate managing it, I am not disposed to infer from 
the mere issue of the certificate that the execution of the agree
ment had been dispensed with and that the transfer of the patent 
had been made. Suggestions of the loss of papers do not help 
the matter.

As to the considerations, apart from the patents, for the 
issue of 300 shares, no very detinte statement was forthcoming 
at the hearing. It was expected that a good deal should be 
taken for granted. A shareholder who had got his shares in 
some method other than by the payment of cash ought to be 
ready, when called on, to shew that consideration passed to the 
company.

The statement given by Wallace bimself as to this considera
tion must be examined. It was put under four heads :—

First. It appears, as above remarked, that until the stock 
issued in 1904 the syndicate carried on the venture themselves. 
The amount spent by the syndicate in that connection in the 
years 1902, 1903, and 1904, is part of the consideration for the
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•The following are the extract* from the opinion of Chief .1 unlive 
Howell in He Jones and Moore (19O0). IK Man. R. 349. at page 371, re 
ferred to in the text : —

“The execution of the agreement in its terms entitled the appellant* to 
paid up ntock. If those covenants for the oerformance of future acts had 
not lieen compiled with the only rights wnich the company would have 
would lie an action for damage*. It is argued that, because a document 
under the seal of the company was produced, shewing a right to paid up 
-took, the value in the transaction could not Is* entered into, hut the op- 
I" "*ite course was taken in Hr Eddy stone, |1K9.‘1| .‘1 Ch. 2<>. I cannot think 
that, pursuant to our Act. a shareholder can pay up stock by promising 
to do something in the future. If the creditor sued him he could not 
plead set -off. for a covenant to do something would certainly not support 
that plea. To defend himself he must prove payment, not release even 
under seal. I think Elkinyton’a Case, L.R. 2 Oh. 511. is an authority that 
the company had not the power to bargain away paid up stock for a cove-
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200 slmmi. Hut that there ever was a liability on the company 
to assume that amount has not been disclosed to me.

Second. The consideration included the nursery stock the 
syndicate had on hand.

Third. Certain orders for work or materials, which orders 
the syndicate had on hand.

Fourth. A lease of a piece of land which had been planted 
out, and on which some small buildings had liven erected.

No details of any of these items are given, hut it was said 
that with interest they represented atmut $20,000, which slat' 
ment I cannot credit. I am given no idea of what the stock 
was worth or what it cost to get the orders mentioned, nor is 
there the slightest hint as to the value of the lease. Some ligures 
were given and the liest I can make of them is that the syndicate 
(apart from the cost of the patent) spent about $2,750, but how 
much of that the company either expressly or impliedly as 
sullied I know not.

Then, as already said, before by-law No. 8 was passed, tin- 
patent had been demonstrated to lie of no value to the com 
puny. The transaction as to that feature can only Is- dealt 
with as of that date, and it seems that the $10,000 stock issued 
for the patent was, as I must also hold, the rest of the considéra 
lion for the 200 shares, illusory, and I add that the procuring 
of such an issue for considerations grossly inadequate was a 
fraud on the company.

There can lie no doubt as to the liquidator's right to question 
the transaction. The position of the liquidator here is, as to 
the 10 shares, stronger than that of the liquidator in l!c Joins 
and Maori Electric (V. 18 Mail. R. 549. Here there was no 
completed transaction as to the patent. The contributory simply 
fails in proving consideration for the 10 shares. As to Hi. 
other alleged considerations, the case is in line with AN Joins 
and Moorr Elatric Honiftany, and the liquidator's position is 
the same.

The certificate for the 200 shares is to “ It. I >. Wallace 
trustee for syndicate.”

The personal liability of a certain class of trustees is ex 
eluded hv section 48 of the Manitoba .loint Stock Companies 
Act. R.H.M. 1902. eh. 20, see. 48;• hut a perusal of that section

•Section 4s of the Maniloha Joint Slock Companies Act. K.8.M. 
ell. JO. sec. 4M, i* a- follow*: —

48. N'o |ier*on holding -lock in the company a* an executor, administra 
tor. tutor, curator, guardian or trustee aha 11 In- personally subject to lii 
hilitv a* a shareholder; hut the estate and fund* in the hand* of such 
person shall In- liable in like manner and to the same extent, a* the testa 
tor or intestate, or the minor, ward, or other interested person in auvh 
trust fund, would In-, if competent to act ami holding *uch stock in hi* 
own name ; and no jierwm holding such stock a* collateral security shall I* 
pcison ally subject to such liability, but the |M-rson pledging such sto-k 
shall In- considered a* holding the same and shell be liable as a shareholder 
accordingly.
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sIh-wh tlint the truster protected is one who represents ini es
tate. I do not think Wallace is protected by that section. The 
words “trustee for syndicate” merely earmark the shares. As 
regards the company, Wallace is. for all purposes, the share
holder. The persons to whom he may In* accountable would 
have no status in the company. The subject is dealt with in 
Masten’s Company Law. at p. 131».

Moreover. Wallace was a member of the syndicate and so 
beneficially interested. 11 is name could not be st ruck otT on 
this ground. Possibly he would have the right to have the others 
added jointly with him. but that is another matter.

No stock book or register of shares was produced. While it 
was said that there have Itccii dealings with the 200 shares be
yond the transfer of 10 to Rundlc there does not appear to have 
been any formal transfer, and from the evidence adduced, Wal
lace must lie considered shareholder for 100 of the 200 shares. 
Having made the transfer of the 10 he cannot be held liable as 
a shareholder in respect of them, see In n Winrlon lint Sufjar 
Co., Fn i man's Cast , 12 O.L.R. 140. Liability in this proceeding 
under section 123 of the Winding up Act. has not been sug 
grated. It does not seem to me that that section can In* in
voked on an application to settle a list of contributories.

In the result, the name of the contributory, R. 1). Wallace, 
must remain on the list in respect of the 10 shares and in re
spect of 190 of the 200 shares, ami the list will In» varied ac
cordingly. He must pay tin* liquidators costs of this pro
ceeding.

Judgment for liquidator.

NARGANG v. NARGANG.
Suikalrhriran Supreme Court ( Regina Judicial District). Trial before 

Wclmore, CJ. February 14, 191*2.
I. Ultimo: am» Separation (} VIII A—HI)—Agreement fob Support 

t\n Maintenance m»x Km to: Separation -Stipulation if 
Wife "Compelmcd to Leave"- Desertion by Hi siia.ni».

When* mi alimony net ion has l»eeii settled ami 0m* husband ami 
wife resumed cohabitation under an agreemvn: stipulating Unit in 
the event of his wife being at any time “compelled for good cans*» 
to leave and live separate and apart from him" certain monetary 
lienetits should Is» charged on his landed property in her favour, the 
charge will lie en form! as upon a breach of ihe condition if the bus 
hand leaves the wife under eircumstiino - which justify her in re
fusing to go where he is living and in refusing to cohabit with him

• Ev i he nee (8 XI I)—77ti )—Knowledge or Notkt of Ixetiiklitt—Con
ditional separation Agreement Stipulation for Payment 
ir Wife Compelled to Leave:.

Iii an action to enforce a separation agreement evidence is ad 
missjble to prove when and how the plaint ill became aware of theadul
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Ioi v of I lie other party relied upon as a cause of separation, providei 
that the adultery itself is regularly proved.

I See also Wigmore on Evidence, vol. 1, sec. 261.1

Action to enforce a conditional separation agreement 
brought by the wife against her husband and other defendants, 
the others, defendants, who offered no defence having been 
joined in respect of caveats registered by them against tIn
lands charged after the registration of the agreement sued upon 

The plaintiff set up a breach of the agreement by the deser
tion and adultery of her husband who had left her and taken 
up his altode elsewhere. The agreement provided certain 
monetary lienefits in favour of the plaintiff should she at any 
time “be compelled for good cause to leave and live séparai 
and apart” from her husband. These monetary benefits weiv 
also charged by the agreement upon certain landed property 
belonging to the husband.

Judgment was given for the plaintiff.
J. F. Bryant, for plaintiff.
(}. F. Blair, for defendants.

Wetmorb, C.J. : The defendant Nargang and the plaintiff 
are husband and wife. The others, defendants, lodged a caveat 
with the registrar of land titles against the property sought to 
be charged herein subsequent to the registration of the plain 
tiff’s charge, which she is seeking to enforce. All the defen 
dants appeared, but only the defendant Nargang filed a state 
ment of defence. As appears by a portion of the statement of 
claim which is admitted by the defence to he true, the plaint ill* 
brought an action for alimony against the defendant Nar
gang. This action was settled on the 2f>th April, 1911, and in 
pursuance of such settlement the parties entered into an agree 
ment under seal, the portions of which that are material to tins 
action are as follows :—

This indenture made in triplicate this 25tli day of April. A.I). 1011 
Between Henry Nargang. of the city of Regina, in the province 
Saskatchewan, farmer, hereinafter called the party of the first par 
and Mary Nargang. of the same place, married woman. kereinafM 
called the party of the second part;

Whereas there have arisen unhappy differences between the parties 
of the first and second parts, bet ween whom there exists the relation 
ship of husband and wife, which said differences have resulted in an 
action for alimony Is-ing brought by the party of the second part 
against the party of the first part.

And whereas the parties of the first and second parts have settled 
their difficulties in the manner and on the conditions hereinafter pin

Now therefore this indenture witnesseth that in consideration of 
the premises, of the mutual covenants hereinafter contained and ui
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the mini of one dollar of lawful money of Canada, now paid by the 
party of the first part to the party of the second part (the receipt 
whereof is hereby by her acknowledged) the party of the second part 
covenants and agrees to and with the party of the first part that she 
will on the execution of this indenture, withdraw and discontinue the 
action now pending in the Supreme Court «if Saskatchewan, wherein 
the party of the second part is plaintiff and the party of the first part 
is defendant.

That she will return to the home of the party «if the flr*t part 
and assume ami diseharge the «luties of a wife to him. and act and 
comport herself at all time* as a wife shouhl.

That she will release ami hereby does release the party of the first 
part from all claims that she now Inis against him. arising out of the 
marriage relationship. «»r otherwise, ami hereby agree* to accept 
ami does accept the provision made for her in and hv this imlenture 
as in full satisfaction of all claims that she nmv has to support or 
maintenance front the party «if the first part, or her right to a 
share or interest in hi* estate, real ami personal or to tlie lands ami 
personal properties n«iw in hi* name or in hi* possession, either 
during his life or after hi* decease should she survive him. . . .

The party of the first part covenants ami agrees to and with the 
party of the secoml part that in consideration of the foregoing cov
enant* of the party of the second part, that lie will receive the 
party of the secoml part hack ami will restore and continue to her 
all her rights anil privileges as hi* wifi- ami will support ami maintain 
her as such ami in accordance with hi* means and station in life.

That he will in the event of the party of the second part lieing at 
anv time compelled for pood raune lo leave ami lire nr pa rale and 
apart from him. provide her «luring the term of her natural life, 
with a suitable living room in the city of Regina, sufficiently fur
nished. and will pay to her in lien of alimony or maintenance, the 
yearly sum of four hundred dollars, payable quarterly, the first pay
ment to Is- nuule at the eml of three months from the date on which 
the party of the second part shall be compelled to leave a* afore-

That he will pay the taxed coats of the party of the secoml part 
in said action for alimony, up to the date of this indenture, ami the 
costs of preparing and registering this indenture a* herein pro-

And the party of the first part further covenants and agree* to 
and with the party of the secoml part that for the lietter securing of the 
provision herein ma«le for the party of the second part, that this 
indenture shall lie registered against the following lands of which the 
party «if the first part i* the registered owner, namely, all and singu
lar those certain parcel* <ir traids of larnl and premises situate, lying 
and being in the city of Regina, in the province of Saskatchewan, 
ami lieing composed of lot* number* twenty-seven (27), twenty-eight 
(28), twenty nine (29), thirty (30), and thirty one (31) in block 
number two humlreil ami forty-eight (248) in the city of Hcginu in 
the Province of Saskatchewan, according to plan No. (old) 33.

Provided that should the party of the first part make default for
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« period of thirty days in any of the terms of this agreement, in 
maintaining the party of the second part, citiier in his home as his 
wife, or while she is living separate from him for good cause, or 
should provision not he made for her out of the estate of the party 
of th<- first part, in the event of her surviving him. then the party of 
the second part shall have all the rights under said agreement of a 
mortgagee under a mortgage against the said lands, and may dis 
train, sue for and recover said annuity, or may proceed by way of sale 
or foreclosure under the terms of said agreement as though same 
were a mortgage.

Provided further that should the party of the second part at any 
time hereinafter leave the home of the party of the first part with
out good cause, or should she neglect or refuse to discharge her duties 
as the wife of the party of the first part to the extent of her strength 
and ability, or act otherwise than as the true ami lawful wife of the 
party of the first part, then she shall surrender, release and forfeit 
all her rights under this agreement and ul*o all the rights which by 
the terms hereof she now releases.

The plaintiff brings this action alleging that owing to the 
defendant Xargang (whom 1 will hereafter call the defendant' 
having left and deserted her and to his living in adultery with 
one Mollie Nargang, she was eompelled to live separate and 
apart from him, and claims to have the agreement enforced as 
a charge against the land, hotli in respeet of the annuity and 
living room referred to, and for the recovery of the taxed costs 
of the first action. Some portions of the plaintiff's testimony 
must he entirely wrong in minor particulars, but enough essen 
tial facts are established to my satisfaction to warrant my 
granting the relief prayed for. The plaintiff is evidently a very 
ignorant woman, and she has the misfortune to bo united in 
marriage to a husband, who, I am sorry to say, cannot command 
very much respect. That is abundantly clear. Taking what is 
admitted by the pleadings and the evidence together it is estab
lished that immediately after the execution of the agreement 
sued on, the defendant resided for about six days up to the 1st 
May with the plaintiff in a house in Regina, in which she had 
been for some time previous, and up to the time of the settle 
ment, residing. Just about the» expiration of this time Molli 
Nargang came to Regina, and the plaintiff saw the defendant 
with her in a bedroom in the house of a Mrs. Ritter. She was 
crying, and the plaintiff said: “You crying for my husband. I 
have cried before; now you ean cry.” The defendant the day 
after this left the Previous to his going he suggested
that she live in a room or apartment in his building, being tlv« 
Nargang block, the premises charged by the agreement in (pies 
tion. She went up to look at the room indicated, and ther*- 
was no furniture or conveniences in it, and she told him so, 
and she said to him. “If you pay rent where I am living. I might

C4B
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as well stay where I am.” lie consented to that. The defend
ant never did pay this rent or any part of it. Tie never after 
that gave her any supplies or necessaries, or provided her with 
a place to reside. He came hack once afterwards when she was 
sick and offered to take her to the hospital, and he came hack 
afterwards and offered to take her to his house on his farm. 
She refused to go, and for a very good reason. As a matter of 
fact he was all this time residing with Mol lie Nargang. I hold, 
therefore, that the defendant did not support and maintain the 
plaintiff in accordance with his means and station in life, or at 
all. since he left her as hereinbefore stated.

The fact which entirely justifies the plaintiff in refusing to 
go to the house or to live with him is his adulterous relations 
with Mollie Nargang. I feel somewhat handicapped in dealing 
with this branch of the case, because I do not know upon what 
grounds the action for alimony which was settled was baaed.
I may surmise, but 1 cannot give effect to any mere surmise.
I must say that 1 think that the learned counsel for the plaintiff 
was possibly misled by a ruling by me in the early stage of the 
trial, and therefore did not prove the grounds of the first action. 
The testimony of the plaintiff was the first offered ; and lie pro
ceeded to establish by her the reason why she left the defendant 
before the first action was commenced. This was objected to, 
and I held that he must start with the agreement on which the 
present action was based. 1 never in by that ruling to
hold that in no stage of the case and under no circumstances 
could he shew the state of matters between the parties or the 
grounds on which the first action was founded. As a matter of 
fact, I was of opinion that as the evidence developed it was 
altogether likely that all this might he received in evidence. It 
was never tendered. However, enough is established to satisfy 
me that for fifteen months, at any rate, prior to the settlement 
of 2ôth April last, the defendant had been living in open adul
tery with Mollie Nargang. bis aunt by marriage and immediately 
after he left his wife on the 1st May he went back to Mollie 
Nargang and resumed his adulterous relationship with her. 
That was good cause to compel the plaintiff to leave the de
fendant and to live separate ami apart from him. No woman 
who had any respect for herself would submit to such treatment 
unless it was under such circumstances that she could not help 
herself.

It was urged that the defendant is not bound under his cov
enant to pay the annuity provided for therein or to provide her 
with a suitable room because she never left him since the agree
ment—that he left her. 1 am of opinion that within the spirit of 
the agreement she did leave him : that is. she refused and ceased 
to cohabit with him.
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It is iilso urged that there is no evidence that the plaintiff 
was at tin- time aware of the relations between the defendant 
and Mollir Nargang. I am inclined to think that that was not 
necessary. However, she had notice of their relations. Evi
dence was given on the part of the that her daughter
had informed her of these relations. On objection being taken 
I ordered this evidence to lie struck out. 1 am of opinion that 
I was wrong in doing so. How would a woman under ordinary 
eireuinstances, situated as she as, obtain knowledge otherwise 
If she acted on it, however, it would be at her risk; if it turned 
out incorrect, that is, was not established by sworn testimony, 
it would avail her nothing. If, however, it was established to be 
true, she would lie justified in acting under it. The fact that I 
struck this testimony out, however, was cured, because counsel 
for the defendant brought it out in cross-examination. The 
defendant lias not paid the taxed costs of the first action as 
agreed. He has not supplied the plaintiff with a suitable living 
room, as provided. The first action was not formally dis
continued until after this action was commenced, but no pro 
ceedings were ever taken in it after the settlement, and it was 
formally discontinued on 17th November, 1011. The formal dis
continuance was not a condition precedent to the right of the 
plaintiff to bring this action.

I find that the defendant is indebted to the plaintiff in re 
spect of the annuity mentioned in the third paragraph of the 
statement of claim, being, for nine months thereof, from 1st
May, 1911, to 1st February, 1912. $300.00
For an amount required to provide a suitable living 

room for her as set out in the same paragraph, for
the said period of 9 months ................................. 135.00

For the taxed costs mentioned in the eighth paragraph
of the statement of claim........................................ 116.12

$551.12
Declare that the plaintiff 1s entitled to a charge upon the 

lands mentioned in the second paragraph of the statement of 
claim for the payment of the monies so found due to her order; 
that the defendant pay into Court to the credit of this cans, 
within one month from this date the amount so found due as 
above, with the costs of this action to be taxed; on default, 
that he be foreclosed and barred of all right and title in said 
lands, and that the title thereto he vested in the plaintiff, sub
ject, however, to any rights registered prior to the registration 
of the said agreement of 25th April, 1911.

Declare that the annuity above mentioned, as well as the 
amount to provide the plaintiff with a suitable living room are

C4C
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payable by instalments; and that tin- plaintitï have liberty to 
apply in Chambers in respect to future instalments as they fall 
due.

Judgment for plaintiff.

Re SISTERS OF THE CONGREGATION OF NOTRE DAME and 
CITY OF OTTAWA.

Ont min Court «>/ Appeal, Mush. CJ.O.. Harrow. \lm linen, Meredith and 
Magee, .Id.A. February 1. 1912.

Tanks (fi I F3—86)—Exemption—Educational ani» Religious Institu
tions—Conuition as to I'se \ni» Occupation—I.etting out Rooms.

Where a statute provide- for exemption from taxation of build- 
ings ummI as a seminary of learning maintained for religious or edu- 
rationa! purno^w only when the whole profit* are applied to such pur
poses and when the buildings are actually used ami occupied by such 
seminary, the letting of rooms to persons other than students of the 
seminary in one of the buildings liehmging to and used by that semin
ary for its ordinary purposes does not render either the* whole of the 
buildings and property of such -eminary. or the whole of the building 
in which the rooms are let. liable to taxation if the whole income 
derived from the room rents is used for seminary purposes.

I See also Weir's laiw of Assessment p. 30; Ottawa Y.M.C.A. v. 
City nf Ottawa, 20 O.L.R. 567; Sinters of Charity v. \a/trouver, 44 
Can. S.C.R. 29.]

Case referred to it Judge of the Court of Appeal by the 
Lieutenant-Governor, by orders in council dated respectively 
the 27th September and the 21st November. 1011. pursuant to 
the provisions of sec. 77 of the Assessment Act. 4 Kdw. VI1. eh.

,
The questions referred arose upon an appeal to the Judge of 

the County Court of the County of Carleton. by the Sisters of 
the Congregation of Nôtre Dame, from the decision of the 
Court of Revision of the City of Ottawa in respect to an assess
ment under the Assessment Act.

Section 5 of the Assessment Act, 4 Kdw. VII. (Ont.) eh. 23, 
as amended by 1(1 Kdw. VII. (Out.) eh. 88. sec. 1. provides for 
the following exemption from taxation (inter alia).

(3a.) The buildings and grounds of. and attached to. or 
otherwise bona tide used in connection with, and for the pur
poses of every seminary of learning maintained for philanthropic, 
religious, or educational purposes, the whole profits from which 
an* devoted or to such purposes only, but such grounds
and buildings shall be exempt only while actually used and occu
pied by such seminary.

The facts were stated as follows :—
The Sisters of the Congregation of Xôtre Dame are the owners 

of a property on Gloucester street, in the city of Ottawa, used 
as a seminary of learning for educational purposes, known as 

The Gloucester Street Convent.” In 1009. the Sisters acquired 
an adjoining property, known as Xo. 50 Xepean street, on which 

22—1. U.L.H.
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is a building, formerly occupied as a dwelling-house. This build 
ing has been attached to the main convent premises by a covered 
passage-way. Two of the large rooms on the ground-door have 
been made into one, which is used as the primary class-room of 
the Convent. Another large room in the third storey is used 
as the art studio of the Convent. Of the bed-rooms, five 
are occupied by Sisters of the Congregation, and nine an 
occupied by lady students of the Normal School at Ottawa, wli 
take their meals in the main building of the Convent, and som 
of whom take tuition in art, music, and French at the Convent 
These lady students use the primary class-rooms for their general 
purposes after school-hours. The revenue derived from them is 
entirely devoted to the purposes of the seminary.

The following questions of law were submitted for the opin 
ion of the Court of Appeal :—

1. Does the letting of rooms to persons other than students 
of a seminary of learning, in one of the buildings belonging to 
and used by that seminary for its ordinary purposes--the whol 
of the income so derived from the building being used for the 
purposes of the seminary—render the whole of the buildings ami 
property of such seminary liable to taxation?

2. If question No. 1 is answered in the negative, does the 
letting of rooms to persons other than students of a seminary <>f 
learning, in one of the buildings belonging to and used by that 
seminary for its ordinary purposes—the whole of the income so 
derived from the building being used for the purposes of the 
seminary -render the whole of such building in which rooms are 
let liable to taxation ?

3. If questions Nos. 1 and 2 are both answered in the nega 
live, then according to what method should the building in which 
such rooms are let be taxed?

The ease was referred by a Judge of the Court of Appeal to 
the full Court, and was heard by Moss, C.J.O.. 0arrow, Mai 
laren, Meredith, and Magee, JJ.A.

K. HapUj, K.C., for Attorney-General.
/>../. MvDniifjnI, for the Sisters of the Congregation of Nôtre 

Dame.
./. T. White, for the Corporation of the City of Ottawa
Moss, C.J.O., said that the Court, having considered tie use 

and the questions submitted, was of opinion that, upon the fact# 
states! in the ease, the questions should be answered as follow#

1. The first question in the negative.
2. The second question in the affirmative.
3. Having regard to the foregoing answers, no answer to 

the third question is called for.
Exemption sustain' >I.
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KNIGHT v. CUSHING.
llberta Supreme Court, liar veil, C.J., Scott, Stuart and Heck. Ç.J.

February 3, 1912.
1 Contract (§ 1 E5 100)—-Sale or Land—Form and Rkovihiteh— 

Stati te or Fraiiin—Hkcitai. of -I ahii" Payment not Maui:.
U livre the real eitate agent obtained on tin* owner'# liehalf a 

deposit on the purchase of land and gave a receipt tlierefor specifying 
a# the term# of the sale that a portion of the pric« ( including the 
deposit) should lx* “cash" and balance in instalments, and a formal 
.igreement to the like effect was afterward# signed and delivered by 
U>th the vendor and purchaser, the latter agreement is evidence iii 
writing of the contract under the Statute of Fraud# although the 
cash payment, the receipt whereof it purported to acknowledge, was 
not actually paid, if the agreement was not delivered conditionally 
upon such payment being made.

[He Hoyle, Hoyle v. Hoyle, (1893] 1 Ch. 98. specially referred to.J
- < o nth acts ( § I I)—id )—Mistake— Kekect on Contract—Inaccuracy 

ok Writing—Sviimihkion to Correct Kkkok.
A memorandum in writing otherwise sutlicient undet the Statute of 

Fraud# i# not vitiated by reason of the insertion of an incorrect 
admission of payment of the cash portion of the price, if the party in 
whose favour the admission is made admits the error and submits 
to the correction of same.

Ulillatley \. White, 18 Gr. (Ont.) 1; Martin \. Pycroft, 2 DeG. M. 
A G. 78.». applied. McLaughlin v. Mayheir, (I O.L.R. 171 and I under 
iroort v. Hall, 18 Man. It. 682. socially referred to.|

:t. Vendor and Pirviianer (g IC—13)—Defect in Title—I x < t m hr a xce 
—Privilege of Pre payment.

Where a contract of sale of real estate provided a# terms of pay
ment a specified sum “cash." and balance on deferred payments with 
privilege of paying the whole amount off at any time, the last of the 
deferred payments being intended to correspond with the maturity of 
an existing mortgage -m the property, the fact that the mortgage 
was not subject to a like stipulation or privilege of advance pay
ment and that in consequence the vendor could not fulfil his con
tract in respect of such privilege, constitute# a defect in title justi
fying the purchaser in withholding the payment not only of the inter 
mediate deferred payments under the contract but of the portion 
stipulated as “cash." until the vendor shall provide an indemnity or 
equitable adjustment to protect the purchaser from having to pay 
more than his contract calls for because of the mortgagee's refusal to 
accept pre-payment.

ICamble v. (i ummei son. 9 Gr. 199; Cameron \. Carier, 9 O.R. 431;
I rm strong v. Anger, 21 O.R. 100. followed. fIra re» v. Manon, 2
Mta l R 179, specially referred to.j

I Specie tv Performance ( g 1 E 2—35)—Ixvt murano Differing from 
Terms or Sale—Completion at Pvrcharkr’b Option with 
Indemnity—Loss or Privilege of Prepayment.

Where the vendor has contracted to sell subject to an miniatured in
cumbrance or charge which hv the terms of the contract lie represents 
to lie subject to a privilege of pre payment at any time, not however 
contained in the mortgage, and the contract docs not reserve to the
rendoi the right i" rescind it i.«- shall I» unabl...... unwilling t" re
move an objection to title, the vendor is not entitled to rescind on the 
purchaser insisting on specific |ierformnnce of the contract under the 
•#*st conditions procurable; the vendor in such case must cither obtain 
the mortgagee's consent to pre payment or give some equitable indem
nity securing the purchaser against loss in respect of the refusal of 
the privilege guaranteed, under the contract.

I Wilson v. Williams (1857), 3 Jur. N.S. 810 and Vim mon» v. 
Stewart, 1 Alta. L.R. 384. followed. See also Dart on Vendors and 
Purchasers. 7th ed.. vol. 2. p. 1079.1
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enforce a contract for the sale of land by defendant to him. Tli- 
action was dismissed at the trial before Simmons, JM from whos.

Cushing.

judgment the present appeal was taken hv the plaint ill to tli" 
Court en banc.

The appeal was allowed.
Messrs. C. C. Me Caul, K.C., and IV. II. S. Crain, for tin- 

plaintiff.
Messrs. IV. /,. Walsh, K.C., and A. /*’. Ewing, for the de 

fendants.

Beck, J. : -The property in question is in Kdmonton. It 
consists of parts of two lots—a corner lot and the adjoining 
lot. They front on Elizabeth street, with u frontage of 50 feet 
each and a depth of 150 feet each. The parcel, composed of tin- 
two lots, was bisected so as to make two lots fronting on First 
street, with a frontage of 75 feet each and a depth consequently 
of 100 feet each. It is the northerly of these two latter lots 
which is the subject-matter of the action. Rolfe & Kenwood. ;i 
firm of real estate brokers, had tin* property listed for .sale on h- 
half of the defendants, the owners. This firm arranged a sal-- 
of the property to the plaintiff for $33,750. The terms of pa.\ 
ment appear further on. There was a mortgage upon the tun 
lots for $15,000.

This action was occasioned by a dispute which arose respn-t 
ing this mortgage. Kenwood, the member of the firm who con
ducted the business, knew of this mortgage, and that it had sum 
four years to run. lie did not know whether, by its terms it 
could be paid off before its maturity, but he says that one of the 
defendants, from whom he received his authority and his in
structions, guaranteed that the property in question would !-•• 
discharged from it, when necessary. The plaintiff in his . \ 
dence says:—

The first time lie (Kenwood) was (i>.. came) to see me, he told 
me there was a $15.000 mortgage «gainst the property; ami. when he 
eame to see me with the final instructions, he told me that tin ! r*t 
cash payment would he $10.000, and that the second payment would be 
. . . $10,750, and the third payment was $8,000, and the balance.
$5.000, was for the mortgage that would he against my |mrtion of t - 
property.

The learned trial Judge was, therefore, quite correct in say 
ing that the plaintiff, when buying, “knew of the existent-. of 
the mortgage and amount thereof," but he was incorrect in 
saying that he knew of the terms of payment ; for, though lie 
may have known of th<‘ periods at which payment of instalments 
might l>e called for, he was not aware that payment of these 
instalments could not be anticipated—the contrary of which he 
was led to believe was the case, by reason of the term of the
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agreement, presently referred to, that he could pay the whole 
balance of his purchase-price at any time. It was with this 
information regarding the mortgage that Kenwood, acting for 
the defendants, the owners, ami the plaintiff, came to terms 
which were first expressed in a receipt signed by one of the 
defendants as follows:—

Received from Rolfc A- Kenwood the sum of one hundred dollars 
(#100) living deposit on the north half of lots 01 L 00. river lot 5 
of the city of Kdmonton. Price to In» $3:1.750. Terms: $10,000 cash; 
$10.750 in one year; $H.000 in two years; and $5,000 in four years 
from date hereof; with interest at 7 per annum. With privilege of 
paying the whole amount off at any time. A. T. Cushing.

This represents the real and complete agreement between 
Kenwood, on behalf of the defendants, and the plaintiff. All 

of Kenwood's authority disappears, inasmuch as the 
memorandum is signed by one of the defendants in person.

The receipt hears no date, but was in fact signed a day or 
two before the 12th September, 1910. It was undoubtedly con
templated between Kenwood and the plaintiff that, as a matter 
of course, a formal agreement should be drawn up and executed, 
both by the plaintiff, as purchaser, and the two defendants, as 
owners and vendors. Then* is nothing, however, to indicate that 
the execution of the formal agreement was a condition precedent 
to the agreement being binding. It seems to me that it is not 
important to inquire whether this receipt constituted a sufficient 
memorandum to satisfy tin- Statute of Frauds, inasmuch as a 
formal agreement was in fact drawn up, embodying exactly the 
same terms, together with some other usual provisions. This 
formal agreement, dated the 12th September, was executed by 
the defendants, and then handed by Kenwood to the plaintiff, 
who executed it in his presence. The agreement was in dupli
cate. It acknowledged the receipt of the down payment of 
$10,000. This was not paid, because, although the plaintiff was 
quite satisfied with the form of the agreement, and consequently 
actually executed it, he wished his solicitor, Mr. XVallbridge, to 
examine the title, and from that point of view approve of his 
making the down payment.

The evidence is quite clear in my mind that the plaintiff had 
no objection whatever to the terms of the formal agreement, but 
wanted advice solely on the state of the title, including the 
question of arrears of taxes. The plaintiff says this distinctly. 
Ills letter written immediately to his solicitor, enclosing a cheque 
for the down payment of $10,000, is to this effect. Kenwood’s 
evidence on this point appeal's to me to be not inconsistent but 
quite consistent with that of the plaintiff*. Both copies of the 
agreement were, consequently, with Kenwood’s approval, hand
ed to Mr. XVallbridge.

I think this formal agreement is sufficient evidence of the
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contract to meet the defence of the Statute of Frauds. 1 do 
not tliink it was handed over in escrow. It was handl'd over 
to the plaintiff as a party to the agreement, and so prima face 
at all events not in escrow: lti Cyc. 571. It was handed over on 
no condition that it should not he binding until the $10,0bu 
down payment should be paid or on other condition. Kenwood 
was undoubtedly quite satisfied that the plaintiff would pay tl 
$10.(100 if he found the title satisfactory. Even if it had hern 
delivered in escrow, I think that, inasmuch as the writing cv 
denceil the complete agreement, it satisfied the Statute <. 
Frauds. I refer to Hillatley v. IV/#//#. 18 (!r. 1. not withstand in 
the comments made upon that case in M< Lautjhlin v. Muffin n 
6 O.L.R. 174, and Yandrrivoort v. Hall, Is Man. R. 682

It is true that the formal agreement acknowledges the receipt 
of the $10,000, but the plaintiff admits that it was not paid 
A memorandum, otherwise sufficient under the statute, is not 
vitiated by reason of the insertion of a term disadvantageous 
or the omission of a term advantageous to the defendant d 
the plaintiff admits the improper insertion, and submits to forego 
it, or the improper omission and submits to be liound by the 
omitted term: (Ullatleif v. White, 18 Or. 1 : Martin v. Pyvroft, 2 
DeG. M. & G. 785.

Mr. Wallbridge, upon searching the title for the plaintiff, 
discovered that the mortgage contained no provision permitting 
its being paid off before its maturity; and. therefore, that the 
defendants’ agreement to accept payment of the purchase-price 
in full at any time before maturity could not lie fulfilled. He 
insisted, on the plaintiff’s behalf, on being protected in some 
way. Until this should be done, he declined to make the down 
payment. The dispute between the parties continued for some 
length of time. Then the plaintiff brought this action.

The defendants contend that the contract is off. bv reason 
of their notice to that effect, on account of the non-payment of 
the $10.000. The plaintiff contended and still contends that lie 
is entitled to he indemnified in some way against liability for 
the $15,000 mortgage, and also that the defendants are liound to 
make a bona fide effort to effect an arrangement with the mort 
gagées which will enable the defendants to give effect, if called 
upon, to the privilege to flic plaintiff of prepayment. The mort 
gage, being one which could not be immediately paid off anil 
discharged, constituted a defect in title, and not merely a cloud 
upon the title which would come within what are called matters 
of conveyance. The plaintiff had the right, therefore, to r •t»u 
diate the contract. Sec .Vimitions v. Stuvart, 1 Alta. L.R >1. 
He had, however, in my opinion, alternatively the right to tale 
the title, not necessarily in the condition in which he actually 
found it, that is, a title under which he could not take adv; at 
age of the privilege, which the agreement purported to
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him. of paying up the whole purchase-price at any time, but 
in the best condition the defendants could reasonably procure 
it to be put: Wilson v. Williams. .'1 Jur. N.S. 810; Dart. 7th 
ed.. pp. 1079-1081.

The absence of this right of prepayment was made specially 
important to the plaintiff by the circumstance, of which he was 
aware, that the mortgage covered other property, and that as 
between him and the defendants only was the amount severed.

Then, as to the plaintiff’s rights upon adopting this course, 
I am strongly of opinion that the practice and procedure should 
he followed in this jurisdiction which was established many 
years ago in the province of Ontario, whence this province and 
the former territories have drawn much of our legislation and 
jurisprudence, and whose usage in adopting agreements for 
sale in which the purchase-price is payable by instalments pre
vails so widely here. That practice is indicated by the cases of 
(iambic v. (iummcrson, 9 Gr. 199; Cameron v. Carter, 9 O.R. 
4:11 ; Armstrong v. Auger. 21 O.R. 100; and these eases have 
already been followed and applied in cases in this Court, some of 
which are not reported. See Gravis v. Mason, 2 Alta. L.R. 179.

These eases shew that a purchaser of incumbered property is 
entitled to indemnity, hv some means reasonable and equitable 
under the circumstances, against the liability to Ik* called upon 
to pay more than the agreed purchase-price in order to obtain 
a clear title. In considering what, in the circumstances of any 
particular case, would be a reasonable and equitable adjust
ment. it seems to me that no consideration should be given 
to the financial worth of the vendor—that regard should t>e 
laid only to the property itself and the incumbrance against it. 
Here the total purchase-price is $33,750; the incumbrance on 
this and the adjacent property together is $15,000.

Though I think, the wise course for Mr. Wallbridge. acting 
for the plaintiff, and a quite safe one under tin* circumstances, 
was to have made the down payment of $10,000. leaving the 
question of indemnity until the first deferred instalment fell 
< 1 ne. I am of opinion that the payment of the $10,000 was not 
a condition precedent to the agreement becoming effective, 
and that the plaintiff bad the strict right to insist upon the 
best a ment of the title reasonably procurable before mak- 
mg even that payment; and that, taking this view, Mr. Wall- 
bridge’s suggestions as to the means of doing this were reason-

I
 alile: and it is quite clear that there was not the slightest inten

tion on the plaintiff’s part to abandon the agreement; and, 
the delay which has taken place having arisen out of a bona 
tide dispute ns to title, for which the defendants are in a large 

1 measure responsible, it is not sufficient to deprive the plaintiff 
•i his right, to specific performance, to which I now think him 
ntitled upon such terms as the Court, in view of tin» author
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ities I have cited, thinks just and i under tin* ch
i' es.

I think the plaintilV will have reasonable protection if an 
order he made as follows : Direct the plaintiff to pay to tin- 
defendants forthwith the $10,000 without interest. Direct tin 

to pay into Court the first deferred payment with 
interest as called for by the agreement. Reserve leave to tin- 
defendants to move in this action before a Judge in Chambers 
for an order for payment out ; the other deferred payments to 
he paid into Court as they mature, with like leave reserved, 
unless a Judge shall otherwise order. The defendants will bav
in the meantime an opportunity of making an arrangement 
with the mortgagees, and of asking the plaintiff to become a 
party to any reasonable arrangement with them for the sever 
a nee of the mortgage and the right of prepayment of the part 
thrown upon the land in question, all matters which would 
affect the disposition of the plaintiff's application. And I 
think that, on any such application, the Judge should, if the 
question arises, charge the plaintiff with a share of any bonus 
the defendants may pay, as suggested by my brother Stuart.

I agree that the costs of the action and of the appeal should 
go to the plaintiff.

Scott, J. :—1 am of opinion that this appeal should he a) 
lowed with costs.

In my view, the provision in the agreement of the l‘2th 
September, 1!M0, that the down payment of $10,000 should b<- 
paid on the signing thereof, should not be construed as a stipu 
lation that the agreement should not be effective between tin- 
parties until the payment was made, or as anything more than 
that there should be a down payment to that amount. I can 
not conceive that it was the defendants' " that th
plaintiff should pay the money irrespective of whether the) 
had any title to the property or the right to convey, and 1 cannot 
read that intention into the agreement.

Assuming that the agreement providing that part on lx of 
the price should lie paid on the signing of it, had provided tlut 
the whole price should be paid at that time, I think it would I* 
unreasonable to hold that the plaintiff would have lieen 
to pay the price without inquiry as to the title or as to the -i 
fendants* right to convey ; and, 1 cannot see that that position 
is altered by the fact that only part of the price is required to 
lie paid down.

In England, a vendor generally reserves the right to rescind 
the contract if the purchaser insists upon any requisition or oh 
jeetion which he shall In* unable or unwilling to remove or com 
ply with (see Williams on Vendors and Purchasers, 2nd ed.. p 
Ii4). There is no such express reservation in the agreement now
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ALTA.under consideration: lint, it' tin* i «ought to he placed
by tlh* defendants upon it should In* upheld, it would ho much 
mon* fHvourahlo to the vendors tlmn the expression of such a 
reservation. The plaintitV appears to have been ready and 
willing to pay the down payment; hut he ascertained that, 
owing to a mortgage upon the property, the defendants were 
not in a position to perform the agreement in the manner in 
which lie was entitled to have it performed, unless they obtained 
the concurrence of the mortgagees.

The agreement provides for the payment of the price by in
stalments. subject to the right of the plaintitT to pay the whole 
price at any time; hut. even if he did not avail himself of that 
right, the last instalment of the price becomes tine before the 
maturity of the mortgage. The plaintiff's objection to the mort
gage was, that it included other property than that agreed to be 
conveyed; and that fact in itself would prevent him selling the 
property purchased.

I see nothing unreasonable in his seeking before making the 
down payment to have that obstacle removed or arranged in 
such manner as would enable him to deal freely with the prop
erty in the manner lie was entitled to. One of the defendants 
admits that he told his selling agent to explain to the purchaser 
that lie proposed to divide the payments, that is. the responsibil
ity in connection with the mortgage, between the two parts of 
the property, applying a named proportion to the property in 
question; and the agent communicated this to the plaintiff dur
ing the negotiations for the purchase. If the defendants were 
willing to make this arrangement, I sit» no reason why they 
should not be called upon to obtain the assent of the mortgagees 
liet'ore calling for the down payment. In fact, one of the de
fendants expressed to the plaintiffs solicitor their willingness 
to do so. and asked the solicitor to draft for him a letter to the 
mortgagees asking their concurrence in the arrangement. I'pon 
receipt of the draft, however, he refused to make the applica
tion; and, influenced apparently by the increase in the value 
of the property after the date of the agreement, he notified the 
plaintiff that the deal would Is» canceled unless the down pay
ment were made at once.

In Williamson Vendors and Purchasers. 2nd od., p. 165, the 
following is stated :—

And. if the land sold In* subject to mortgages, the vendor has none 
the less shewn a good title on the abstract, provided that the mort
gages In* immediately redeemable by him. . . . Here we notice 
that the general rule of equity that a mortgagee must give nix month»' 
notice of hia intention to pay off the mortgage i» no bar to the im
mediate exercise of the right of redemption, for the mortgagor i» 
entitled to pay the mortgagee six months' interest in advance in lieu 
of notice . . . but it in, of course, a different thing if the land

—
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sold lie mihjevt to u mortgage, which in not to be called in or paid 
otr during a certain term. In such case the discharge of the incum 
bra nee is not a matter resting with the mortgagor alone ; as tin- 
mortgagee cannot be obligated to receive back his money during the

t'VSHIXG. Again, at p. 1179.
if the interest of the other person is such that the vendor i> 

entitled, either absolutely or upon the terms of paying him oil', to 
direct him to concur in the conveyance to the purchaser, the purchu.» r 
should require the vendor to obtain such concurrence. If the vendor 
should have no such right to direct the other person to convey, tic 
purchaser would be entitled to object to the title; but, lie migln. 
instead of repudiating the contract, require the vendor to procure tin- 
other person's concurrence in the sale.

Tlu* amount secured by the mortgage on tin* property in 
quest ion was less than tlu* whole purchase-money which the 
plaintiff was to pay, and it may be said that, without its removal. 
In- would be amply secure in making the down payment while it 
was outstanding ; but I see no reason why a different principle 
should apply in such case to that which would be applicable 
where the incumbrance exceeds the amount of the purchase 
money, viz., that the purchaser is entitled to object that tin- in 
cumbrance will prevent his dealing with the property in tie 
manner in which he is entitled to deal with it.

Sti art, .1. :—There are three distinct questions to be con 
sidered in this case.

First, was there ever an agreement arrived at between the 
parties with regard to the sale of the property and the terms 
upon which it was to be sold ?

Second, was that agreement, if one existed, evidenced by a 
memorandum sufficient to satisfy the Statute of Frauds?

Third, assuming these two questions to be answered in tin 
affirmative, were the defendants justified, in the circumstances, 
in cancelling the contract and resisting specific performance

It is obviously convenient to deal with these questions in tin 
order mentioned.

Fpon the first question, it appears to me that it will in this 
case lie particularly helpful to bear in mind that an agreement 
as to the purchase and sale of the property in question and 
as to the terms of such purchase and sale may well have been 
and very probably was arrived at before any document was 
signed at all. It docs not very clearly appear from the evident-* 
whether Rolfe and Kenwood were authorised to sell, i.e., to iimk* 
a bargain binding on the defendants, or merely to find a pur 
chaser. The defendant A. T. Cushing says in his examination 
for discovery that he “instructed them to sell the north half of 
the lots and instructed them in regard to the price.”

If it could be inferred from the evidence that Rolfe and Ken
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wood had boon given the wider authority, then it would have ALTA,
been quite possible that a real agreement was reached simply s (
by the oral communications which passed between that firm and 1912
the plaintiflf. 1 do not think it necessary, however, to inquire ,
very minutely into this point, because*, even assuming that Rolfe x>J,Mr
and Kenwood were merely empowered, in the first instance, to uvemso.
find a purchaser willing to make an agreement of purchase on 
certain stated terms, it is still quite possible that a real agree
ment may have been arrived at (and l am speaking now quite 
aside from any question of the necessary evidence of such an 
agreement prescribed by the Statute of Frauds), even though 
Cushing and Knight never personally met at all. Messrs. Rolfe 
and Kenwood, although not empowered by either party to buy 
or sell, may well have lieen empowered by both to convey oral 
communications by which an agreement could be arrived at be
tween them. Rolfe and Kenwood were, no doubt, told by Cush
ing, “See if you can get us a purchaser on these terms”—setting 
them forth. They then, no doubt, said to Knight, “Will you 
buy this property from Cushing on these terms?”—setting them 
forth. Knight, no doubt, said, “Yes, I will, and tell him 1 will 
take it on those terms, and give him a deposit for me.” Rolfe 
and Kenwood, no doubt, then saw Cushing and said. “Knight 
offers to buy on your terms, will you sell to him?” And Cush
ing possibly said to Rolfe and Kenwood, “Yes, I will sell, and 
you may tell him so.” Then, if Rolfe and Kenwood conveyed 
this message to Knight, it seems to me clear that an agreement 
was arrived at.

Aside from the requirements of the statute it can make no 
difference how that consensus ad idem, that meeting of minds, was 
brought aliout. The medium of communication may lie a letter 
or it may be an oral message conveyed by a messenger. Now, 
the evidence taken at tin* trial does not seem to have lieen 
directed very particularly towards proving the occurrence of 
any such verbal communications as I have referred to—no 
doubt, lfecause it was considered that the documentary evidence 
was sufficient, as well as necessary, under the statute, in any 
case.

But, taking the evidence as to oral communications, as far 
as it goes, along with the documentary evidence, 1 am of opinion 
that the inference can and should In* drawn that an agreement 
had in fact been arrived at as to the property sold, the price, 
the terms of payment, and the parties selling and buying.
Knight tells of his interview with Kenwood when he instructed 
him to pay Cushing a deposit of $1(M) on the property; and it is, 
in my opinion, abundantly clear that Knight then told Ken
wood, Cushing’s agent, that lie would buy the property upon the 
terms mentioned ; that Kenwood communicated this fact to 
<'ashing at the time of the signing of the memorandum of the
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12th September; ami that Cushing thon assented to the sale to 
Knight, upon the terms mentioned in that memorandum.

It is true that Knight's name is not mentioned in the mem
orandum as being the purchaser, and that, for that reason, the 
memorandum is not sufficient (unless it could lx* held that Kolfe 
ami Kenwood were in some sense his agents as well, which is 
doubtful) to satisfy the statute. Hut that is another question. 
Cushing knew that Knight was the proposed purchaser a few 
days before tin* memorandum was signed, as he so states him 
self. It does not appear from the evidence whether Kenwood 
ever in fact returned to Knight and conveyed to him the fact 
that Cushing had agreed to sell to him, on the terms mentioned, 
at any time prior to the delivery of the signed agreements. Sueh 
a communication was, no doubt, necessary before there could be 
a concluded agreement.

It is possible that the fact that Knight instructed Kenwood 
to pay $100 as a deposit on his behalf might be sufficient to 
justify the inference that Knight had constituted Kenwood his 
agent to receive Cushing’s reply, ami that, upon Kenwood’s su 
receiving it, the consensus ad idem had been completed. In that 
case the situation would be that the parties had agreed upon a 
bargain, but that the intention was that this bargain should hr 
evidenced by a proper written document, and that the cash pax 
ment of $10,000 should lx* made, not forthwith at the conclu 
sion of the agreement, but at a time shortly deferred, namely, 
when the written document should have been prepared and 
executed. But it is not necessary, 1 think, to rest anything upon 
this, beeause it is clear that the fact that Cushing hud agreed to 
the sale upon the terms arranged was communicated to Knight 
when the duplicate agreement was delivered to Knight by Ken 
wood. But it is contended that the payment by Knight of tli< 
sum of $10,000 in eash upon the execution of the agreement was 
a condition precedent; that Cushing's assent to the terms was 
conditional upon this payment being made; ami, that, inasmuch 
as it never was made, there was never really any agreement 
arrived at at all. Let us examine this contention and see what 
it means.

Take the case where there is a sab* for cash, where the whol- 
purchase-price is going to be paid at once. Two parties agree 
upon a purchase and sale for $10,000 cash. They go to a soli 
citor to draw the transfer. He does so. The transfer discloses 
all the terms and expresses the receipt of the $10,0(H). The ven 
dor signs it and turns to the purchaser and says: “Here is your 
transfer. Give me your $10,000.” The purchaser says, “But 
1 must look at the title first.” Can the vendor say: “No, tli s 
sale was for cash on the execution of the transfer; and, if you 
don’t pay forthwith, the deal is off?” It is obvious that li< 
cannot. He has made his bargain. It is evidenced in writin
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signed by him. ITe must give the purclinsev an opportunity 
to examine title. Then go a step farther. Supposing that in 
this ease Knight and Cushing had met personally and had 
arranged the terms of their bargain, as they were in fact 
arranged through Kenwood ; and suppose they had gone to Mr. 
Wallhridge. as a solicitor, to have the agreement drawn. Sup
pose the exact agreement had been drawn by Mr. Wallhridge 
that was in fact drawn : and suppose they had both executed 
that agreement at the desk of Mr. Wallhridge. (For the pur
pose of illustration I leave the second Cushing out of the case.) 
Then, when Cushing had signed and Knight had signed, when 
the bargain had been made, and its terms evidenced by a valid 
memorandum, suppose Cushing had said. “Now, Mr. Knight, 
give me your $10,(100 cheque.**

Suppose Mr. Knight had replied: “ I will in a moment, in a 
few minutes, in half an hour, but 1 want Mr. Wallhridge to see 
that you have title first. Ten thousand dollars is a large sum. 
Before I pay that over, I. of course, must inquire as to the posi
tion of your title.” Could Cushing in such a ease have said : 
“No. our agreement was that you pay $10,000 cash on the exe
cution of this document. If you do not pay the $10,000 cash 
forthwith, then there is no agreement at all, there never was 
one'.’*' And, if Knight had insisted on having Mr. Wallhridge 
look at the title first before payment, could it be said that, owing 
to the delay for this purpose only, there never was any agree
ment arrived at Ml en the parties at all ?

I am of opinion that such a contention cannot lie sustained. In 
the first place, there does not appear, either in the evidence as 
to the oral communications or in the written agreement itself, 
any stipulation that the payment of the $10.000 should he a 
< ion precedent to the existence of an agreement. Assum
ing that the written document correctly records the agreement 
arrived at between the parties, then it is clear that what was 
agreed upon was not that the payment of the $10,000 should be 
a condition precedent to the existence of the agreement, so that, 
in the absence of such payment, there was no agreement at all, 
which really to a contradiction in terms—but that the
time for the payment of $10,000 out of the total purchase-money 
should be the time when the written document was executed.

In the second place, inasmuch as the agreement merely fixed 
a definite time for the payment of the $10,000, viz., the moment 
of the execution of the document, I think that the purchaser had 
as much right to ask for time to look at the title as he would 
have in the ease 1 first put, where the whole purchase-price is 
to lie paid at once. When once an agreement is arrived at for 
the sale of real estate and is evidenced by a proper memoran
dum. a purchaser is never bound, in my opinion, to make the 
cash payment until lie has had a chance to look at the title. Other-
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wist* purchasers negotiating for the acquisition of real estate 
would lie forced to go to the expense of investigating the title 
before making an agreement at all, and so before they knew 
whether the proposed vendor was really going to agree to sell

I think it desirable that it should be clearly understood by 
dealers in real estate (and I desire to make my words as em 
photic as possible) that, when an agreement is once made, even 
though there be but a small cash payment stipulated for, and Re
balance is payable by instalments, the purchaser has absolutely 
as much right to inquire into the title at the beginning, and 
before making any payment at all, as he would have if he were 
paying all cash down. lie has a right to know that the vendor 
can make title, if not forthwith, at any rate when the time 
comes to do so.

It must be remembered that, until his solicitor had ex
amined the title. Knight had no means of knowing
whether Cushing had a title at all or not. It might well have 
been disclosed by a search at the land titles office that there 
were other incumbrances besides that already spoken of in Re
negotiations. or that Gushing had in fact a title defective in 
other ways—although, of course, Cushing was not likely to 
agree to sell property he did not own. But a purchaser must 
protect himself; and, once it is established that Knight had a 
right to withhold the $10,000 until the title could lie examined, 
which it is surely abundantly clear that he had, then the con 
tent ion that the payment of the $10,000 was a condition prect 
dent to the existence of any agreement at all falls entirely to the 
ground.

It was contended by counsel for the respondent that, lie 
cause the learned trial Judge had found “that the agreement 
in duplicate was given to Kenwood by the vendor on the under 
standing that it should only be delivered on the payment of 
$10,000 cash payment, and there was no delivery of this agree 
ment to the purchaser other than for the purpose of examination 
and inspection,” therefore the appellant cannot rely upon this 
agreement.

1 am of opinion, however, that this finding of fact does m» 
harm to the appellant’s case. Even if Gushing did not intend it 
to be delivered except on payment of the $10,000 cash, that does 
not prevent its delivery, in escrow if you will, from being evid
ence of a communication to Knight by Cushing that Cushing 
agreed to sell upon the terms mentioned in it, which were in fact 
the terms offered by Knight. The fact of Cushing’s assent to th 
bargain would have been just as effectually communicated t<» 
Knight, if Kenwood had merely shewn the agreements to him 
and had merely said, as he did in fact say, “Here are the agre. 
inents signed by Cushing Brothers.” In my opinion, the minds 
of the parties met, and agreement was concluded, at least when

521852



1 D L R. | Knight v. Cushing.

this delivery was made, if not before, .just as much as if Cushing 
had written a letter to Kenwood stating the same things as were 
contained in the agreement and Kenwood had taken and read 
such letter to the plaint ill*.

It is true that, in certain circumstances, an offer of sale 
may In* made of which acceptance can only be indicated by 
payment or deposit of a sum of money, as in the case of Charl
ton v. Hedigcr (not reported), recently decided in this Court. 
Hut it is. in my view, impossible to loo|c upon Cushing’s signa
ture of the agreements, their delivery to Kenwood, and the sub
sequent exhibition of them by Kenwood to Knight, as merely an 
offer by Cushing.

It was the acceptance by Cushing of an offer previously made 
by Knight : and, for the reasons given, I do not think the ac
ceptance was conditional upon payment of the $10,000. There 
was an unconditional acceptance which constituted an agree
ment, one term of which was that $10,000 was to be paid in cash. 
But that would not prevent the question of title being at once 
raised by Knight. Moreover, we have the finding of the trial 
Judge that an agreement was in fact reached—a conclusion 
abundantly justified by the evidence.

The second question is. was there a sufficient memorandum 
in writing to satisfy the Statute of Frauds? I am of opinion 
that there was. I do not think it is necessary to consider the 
question whether or not the first receipt was sufficient. Iiecause 
it seems to me to Ik* clear that the agreement itself constitutes 
a sufficient memorandum, even if it were never properly de
livered. The memorandum required by the statute is not a deed 
of which delivery is essential to make it effective. The whole 
question is merely one of evidence : and, even if Cushing bad 
never parted with the agreement at all, but bad retained it in his 
possession, or his agent Kenwood had retained it, still its produc
tion in evidence at the trial would be sufficient to satisfy the 
statute, although, of course, the actual making of the agree
ment itself must then have liecn proved aliunde, in some such 
way as I have already suggested. See Gibson v. Holland, L.R. 1 
C.P. 1 : In re Hoyle, [1893] 1 Ch., at pp. 99. 100.

It was suggested, however, that, inasmuch as it was an es
sential term of the agreement that the title should be accepted 
subject to the mortgage, with the right to the plaintiff to insist 
upon its discharge if he should at any time exercise the right 
reserved to him of paying the purchase-money in full before 
its maturity, and inasmuch as the agreement contains no such 
term, therefore the memorandum is insufficient as not con
taining all the terms of the agreement. I am unable to 
give effect to this contention. The fact is, that the mortgage 
money falls due on the 1st November, 1914, while the last pay
ment under the agreement of sale is payable on the 12th Sep-
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tember, 1914. I’ndor the terms of the mortgage. Cushing lias 
no right to pay it off at any earlier time than the dates men 
tinned. Il is clear from the evidence that, although Knight knew 
of the existence of the mortgage, he was not made aware of its 
exact terms nor of the fact that Cushing had no legal right to 
redeem it in advance of the date mentioned. It is true that 
the evidence of Kenwood shews that it was agreed by him on 
behalf of Cushing that Knight might pay all the purchase-money 
up at any time, and that Cushing would, on such payment being 

. secure a discharge of the mortgage. But this is covered 
by the agreement, because Cushing stipulates therein that 
Knight may pay in full at any time, and that he will give a good 
title upon such payment being made. The evidence does not 
disclose any other agreement on Knight’s part with regard i<> 
the mortgage.

1 can find nothing to justify any inference that Knight 
specifically agreed that lie would pay the $10,000 without look 
ing into the title at all. without any further examination of tie 
mortgage, and without raising any further question in regard 
to it. It would be extremely unlikely that lie WÊ any
such agreement, when he had nothing more than Cushings and 
Kenwood’s word as to the terms of the mortgage.

There was no verbal agreement in regard to the mort
gage other than that embodied in the written agreement. A 
doubt has. indeed, occurred to me as to the sufficiency of the 
memorandum upon a point which was not raised by the defen 
dants at the hearing in appeal, nor apparently in the Court 
below. Kenwood's evidence disclosed the fact that Knight vet- 
bally agreed to pay one-third of any bonus that might be found 
necessary to be paid to the mortgagees in order to secure a 
discharge of the mortgage, and there is no reference to this in 
the agreement signed. It is clear, however, that this does not 
constitute an insurmountable obstacle to the plaintiff*, and would 
not have done so, even if the defendant had actually raised tic 
point, which he did not. The plaint iff* has not refused to ob
serve this undertaking.

The point seems to be well covered by the derisions in Marlin 
v. Pycroft, 2 DeO. M. & 0. 78.1. and in liamshollom \. (îosd<)>. 
12 R.R. 207, 1 Vos. & B 165. In the former case. Lord Justice 
Knight Bruce, said:—

Our u|iiniuti i««, that. » line person* sign a writ ten agreement iij><>ii 
a subject which in obnoxious or not obnoxious to the statute thaï 
ha* been ho particularly referred to. and there has been no cirvum 
vent ion. no fraud nor (in the sense in which the term “mistake" in it 
lie considered as used for this pur|Mise| mistake, the written agree 
ment hinds at law and in equity according to its terms, although 
verbally a provision was agreed to which has not been inserted in tie 
document; subject to this, that either of the parties sued in equity
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upon it limy |M>riiH|is In* entitled in general to u*k tin* Court to lie 
neutral unie** tin* plaintiH" will vonwent to tin- per tonna lire ol" t hr 
omitti'il term.

There Ims lien* not only lieen no allegation by tin* defen 
liants of fraud or mistake upon the point in question, but. as 
I have said, the matter was never raised at all. The verbal agree
ment as to the Iwmus seems to me to have been merely a sub
sidiary arrangement as to the expenses of making title, sueh as 
oeeurred in lfmnshnltoni v. (inx<lrn, altove eited |12 lt.lt. ‘JUT 
The plaintiff may. under eertain conditions to which I shall 
again refer, be Imuml to observe his verbal undertaking, even 
though not contained in the written agreement, but it cannot 
be used any further against him. The memorandum is. in my 
opinion, therefore, sufficient to satisfy the Statute of Frauds.

The remaining question is. whether Cushing was justified, 
in the circumstances, in cancelling the contract and in resist
ing specific performance.

Cpon this point the learned trial Judge held that Knight 
had no right to re* . <e to pay the $10.000 in the way lie did. 
and that Cushing wis justified in cancelling the contract. With 
great respect. I am unable to concur in this view. When Cush 
in g agreed to give title free of incumbrance whenever Knight 
paid the -price in full, it seems to me that Knight was
justified in assuming that Cushing had the legal right under 
the mortgage to do this. Yet it turned out, when Mr. Wall- 
bridge examined the title for Knight, that no such right 
existed. There is evidence that Cushing talked to Kenwood 
about a bonus being paid to the mortgagees, but the mortgage 
makes no mention of a bonus, and as yet there is nothing to 
shew that they would accept a bonus and give a discharge. Fur 
thermore. there is no evidence that Knight was aware that the 
mortgage could not be paid off until some six weeks after the 
date of the last payment under the agreement of sale. There 
fore, if Knight had waited and paid only according to the ag
reement, Cushing could not necessarily give a good title until 
that further period had elapsed, although it may Is- that, upon 
payment of interest in full, the mortgagee would be willing to 
discharge. Hut we as yet have no evidence that this can be 
arranged. This difficulty is also something discovered by Mr. 
Wall bridge of which Knight was not aware, and which might 
In- of the greatest possible importance to him when the time 
came when lie was entitled to his transfer.

In Kngland, an agreement for the sale and purehase of 
real estate usually includes a clause giving the vendor a right 
to rescind, if the purchaser makes any requisition as to title 
with which the vendor is unable or unwilling to comply.

Such a clause is not usual in our agreements of sale in AI 
herta. and is not contained in the agreement in question here
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party to a contract to cancel or rescind it. 1 am not aware 
that any peculiar rights are given to a vendor of real estate

V.
Cushing.

different from those enjoyed by any other contracting party 
If one party to a contract either announces directly that he does 
not intend to do his part, or so conducts himself as to justify

Stuart, J. the other in believing that he has renounced it and does not 
intend to carry it out. then the other may accept the express 
or implied refusal, and may refuse to he hound any longer 
himself, thus cancelling the contract. It is for this reason that 
a purchaser of real estate under an agreement of sale, who fails 
to pay the purchase-price when due. and who fails after the 
agreed or reasonable notice to remedy his default, is taken in 
many cases to have renounced the contract so that the vendor 
is justified in cancelling it. So. also, if a purchaser insists, hi 
fore consenting to pay. upon the vendor's doing something 
which under the contract he is not hound to do, where lie
insists upon adding, practically, a new term to tin- contract 
which was not agreed upon, and persists in this attitude, tiw 
vendor is, no doubt, justified in refusing to he hound any longer 
himself, and. therefore, in declaring the contract at an end. In 
the present case, however, it is perfectly obvious that Knight 
always intended to carry out the contract. Nothing that lie 
did could justify any one in believing that he did not intend 
to do his part as agreed. 11 is solicitor actually handed a copy 
of the agreement signed hy Knight hack to Cushing.

The whole point in the ease seems to he, whether Knight was 
justified in withholding the cash payment of $.10,000 until his 
demands in regard to the mortgage were complied with. 1 think 
we must put aside any consideration of what the position would 
have been if the mortgage had been redeemable at the option of 
the vent lor at any time, or if it had been finally repayable within 
the currency of the agreement of sale. This situation is what 
Knight was led to believe existed, or at any rate he knew nothing 
to the contrary. If it had been the real situation, and he had 
refused the payment of the $10.000, although knowing of the 
existence of the mortgage, 1 do not wish to be taken as express 
ing any opinion as to what his rights would have been. Hut 1 
think that, when Knight's solicitor fourni what the facts wen. 
he was clearly within his rights in asking that some arrange 
ment Im* made about the mortgage.

In Thompson v. Hrnnskill. 7 (Jr. f>47, this matter is discussed 
by Vice-Chancellor Spragge. At the page given, lie says:

ll appear» to me upon such a emilraet a purchaser is not hound '" 
pay one shilling of the purchase money or interest miles* a good n 
i* shewn; ami that In* stands upon the same footing in t liât re*p 
a* if the whole pureliHMe-money were payable in hand.
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Where the purchaser knows of tin* existence of a mortgage, 
and is eon... tly informed of its t<>rins before making liis agree
ment, and still enters into the agreement in the face of the 
mortgage, his rights may possihlv he considerably modified; 
hut, where he either knows nothing of the existence of a mort
gage or has not been sufficiently informed of its terms, lie has.
I think, a right to assume that the vendor is able to give title 
according to the terms of the agreement into which lie enters, 
at any rate where the information tendered shews nothing to 
the contrary.

I do not take Wallhridge’s demand as meaning that rush
ing must procure an immediate discharge of the mortgage. Ilis 
demand went no further than that ('usliing should procure 
from the mortgagees such an agreement as would enable him. 
Cushing, to give a good title free of incumbrance, whenever 
Knight choose to pay up in full. I am not sure that it should, 
indeed. In* interpreted as going that far, hut it certainly went 
no further, and that far Knight was certainly entitled to go. 
lie was not. therefore, insisting on Cushing doing something 
which he was not Imund to do, but was in reality simply asking 
Cushing to fulfill what is an implied term of every contract of 
sale of land. That licing so, I think Cushing had no right to 
annul the contract, and that Knight is entitled to specific per 
forinance of it.

It is said that, when Knight discovered the defect in the 
title, he was bound to say either one of two things, either that 
lie repudiated the contract altogether, or that he accepted the 
title as it stood. I confess that I cannot understand this con
tention. Cushing was not then merely offering a contract to 
Knight. The contract had been made, and Cushing had as
sumed certain obligations under it. Certainly Knight had a 
right to ask for some assurances that those obligations could bo 
fulfilled, not Is*fore making his contract, for it was already 
made, hut before risking his money. I cannot see why lie should 
Im- precluded from getting specific performance of a contract on 
which he always insisted, merely because he anticipated, not 
In-fore making the contract, hut before starting to carry it out. 
an objection which he could quite properly raise on a refer
ence as to title.

The appeal should he allowed with costs, and the judgment 
In-low set aside and judgment should In- entered for the plain
tiff with costs.

The ordinary decree for specific performance should Ik* 
made. The plaintiff should he directed to pay the $10,(KKt into 
t'ourt. If and when the defendants are able to prove, to the 
satisfaction of a Judge, that they have an agreement with the 
mortgagees by which they hind themselves to discharge the 
mortgage upon reasonable notice, then I think the defendants

ALTA.

8.1'.
1912

f'iSIIINO.



Dominion Law It worts. 11 D.L.R

ALTA.

S. C.
1912

Vl'SHINO.

should lie at liberty to apply to a Judge for payment out ot 
Court to them of so much of the purchase-money as a Judge 
may think may safely be paid, without prejudice to the pur 
chaser, and upon such terms as the Judge may deem proper 
The second instalment of $10,750 being now overdue, the plain 
IiIf should pay this into Court as well.

If the defendants shew that they are able to secure a dis 
charge upon payment of a bonus, 1 think tin* plaintiff should 
lie required to pay one-third of it, as he verbally agreed to do. 
provided the Judge is of opinion that the bonus demanded is a 
reasonable one. The amount of the bonus was never mentioned 
and. that being so, I think the plaintiff can only be held to hav- 
agreed to pay what would be reasonable in tin- circumstances.

If the defendants cannot secure a discharge at all until the 
mortgage-money is formally payable, or only upon payment of 
an unreasonable bonus, I think that the plaintiff would be at 
liberty either to withdraw from the agreement altogether and 
have an order cancelling it, or to take the best lie can get, and 
wait till the mortgage matures. If, at any time before that, 
lie pays the whole purchase-money into Court and has to wait 
for his title, I think he is also entitled to a judgment for dam 
ages for the delay, and to a reference to fix the amount of the

A further question as to interest will also arise. The 
plaintiff has. of course, not lieen in possession, and lie Im
properly withheld payment of the $10,000 until title could In 
shewn. The delay has been due to the default of the vendor, 
and there should be no interest payable upon this sum. With 
respect to the second payment, which fell due on the 12th Sep 
tember, 1911, my view is, that the interest agreed upon should, 
subject to what I shall say as to possession, be paid up to that 
date.

The purchaser was entitled to raise; the question of tin. 
every time he was called upon to make a payment and to with 
hold a payment until title was shewn. The $10,750 was not 
withheld during the year because of defect in title, but heeaus- 
the agreement deferred the payment of it. The purchaser was 
entitled to immediate possession, however ; and if he can shew 
that he has lost any rents and profits during the year, I think he 
should be relieved also of the interest upon that instalment 
during the period of such loss. See Dart, 7th ed„ vol. 1. pp. 
050, 651. The loss of interest for over a year on $10,000 and 
for four months or more on $10,750 may seem a serious hard 
ship upon the defendants, but 1 shall have no regret over that, 
if the result of this ease is to impress upon vendors who sell 
land on the instalment plan the fact that they cannot call upon 
a purchaser to pay money to them for their land unless the\ 
can shew that the purchaser is safe in regard to title, and will
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Ik- able to get it beyond question wlit-n the time comes to de- 
iiihik! it.

The allow judgment was written without my having the ad
vantage of consultation with the other members of the Court; 
and. although I still think that the details of the judgment 
should lie as I have stated, I defer to the opinion of Scott and 
Meek, JJM and assent to the judgment being entered as they 
have stated.

IIakyky. C.J. t dissenting) ;—I am prepared to assume, 
though without expressing any opinion on the point, that there 
was a concluded agreement between the parties, and that the 
particulars of it are set out in the formal document dated the 
12th September, 1910, and signed by the parties. It becomes 
unnecessary, in this view, to consider any question of compli
ance with the Statute of Frauds.

The inference I draw from the evidence is exactly that 
which the learned trial Judge drew, viz., that the plaintiff 
knew all of the particulars of the mortgage, that are at all 
material. In the letter of one of the defendants to him of the 
22nd September, which was put in evidence, is the statement : 
“At the time negotiations were entered into, you were in
formed as to the condition of the title.” Kenwood, the defen
dants' agent, also says that lie was instructed by his principals 
to inform the plaintiff and that lie did inform him of the mort 
gage, the amount, the name of the mortgagees, and the due date, 
though later lie says lie did not know whether the plaintiff knew 
that the mortgage did not fall due till 1914. lie says lie also 
told him that, if he. the plaintiff, wished to pay up on the agree 
incut at any time before its maturity, the defendants would en 
deavour to get the mortgage discharged, but that, if any bonus 
had to he paid for so doing, the plaintiff would have to pay his 
proportion. Tin* plaintiff, who gave evidence on his own be
half. does not suggest that there was any fact about this mort
gage that lie was not aware of at the time he signed the agree
ment. and lie specifically states that he knew that the mortgage 
covered tile whole of the two lots, and that the final payment 
under the agreement of $5,000 11 was for any mortgage that 
would he against my portion of the property.” In view of his 
knowledge that the only mortgage there could be was the one 
then existing, this must mean that the $5,000 was the portion 
of the mortgage which, as between himself and the vendors, lie 
was to assume.

The plaintiff, without communicating to his solicitor the 
extent of his knowledge, instructed him to search the title and 
pay over the $10.000, if the title were found satisfactory. Mr. 
Wallbridge, the solicitor, did not consider the title satisfac 
tory, and consequently did not pay over the $10,000, but. in
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stead. commenced negotiating with the defendants to have som 
satisfactory arrangement made, so that as between the mort 
gagees and the purehaser, a definite portion of the mortgag* 
should he charged against the property being purchased. II 
stales Ins objections as follows :

A. I explained t<> liim Hint thr murlgiigc of $l.ï.nnn covered t 
whole of the pro|icrty; that the portion lie was selling to Mr. Knight 
was subject to the whole of t hut mort gage, the same as the other 
portion : that, if Mr. Knight wanted to sell that property, lie wmili 
have dillivulty ill having a purchaser pass title, in view of the tail 
that there was a mortgage of $1/1,000 against his property a ml an 
other property, which was so mixed up that lie could not sever it 
without the consent of the mortgage company. I told him that I 
had no instructions to pa«s title of that kind. I suggested to him 
Huit, if lie won hi agree to procure a discharge of that mortgage, or it 
lie would agree to have the mortgage company enter into an arrange 
meut hy which they would make a severance of the amount of the 
mortgage so that a portion would In* secured hy the north part and 
a portion hy the south part, I would pass title.

What proportion? A. I told him it was immaterial as long a- it 
was definitely ascertained. Five thousand w.«h the amount that was 
suggested in some manner or other, I am not exactly certain, hut I 
told hint it didn't matter whether it was live thousand or some 
other amount, as long a** it was an ascertained amount : and if it was 
dillcrcnt from $.‘».<Mio we could make an amendment of the agreement 
to cover it.

Q. Non could make an arrangement uecindiiigh ? A. We could 
make an arrangement accordingly.

And what else? Hid you make any further suggestion? \ I 
suggested that he communicate with the Independent Order of I >i 
esters, the mortgagee, and try to fix up some such arrangement. I 
suggested thut. either at the lirst telephone conversation or at th- 
verhal conversation in m\ oilier. I am not sure which. It was at tin- 
second conversation he called me up and asked me if I would writ- 
him a letter to the Independent Order of Foresters, draft a let lei i-r 
him, covering the suggestions to them, that they would enter into 'in li 
an arrangement.

These objections were eminently siielt tts a wise mail sltotiM 
consider before entering into tin agreement, but the question is. 
whether, having entered into the agreement, they could he m 
sisted on.

It may be noted that no objection whatever is made to the 
fact that the mortgage would not fall due until after tic last 
payment under the agreement, and that they only relate to tin- 
fact, that the mortgage covered more property than the plainlilf 
was purchasing, which fact was known to the purchaser ai the 
time lie signed the agreement, as he himself distinctly admits. 
Mr. Cushing, while offering no objection to trying to satisfy 
Mr. Wall bridge, insisted on the $10,00(1 being paid in the in an 
time, which Mr. Wallbridge refused. Kottr days later, on tin
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22ml SepteiulN-r. tin* draft letter having been prepared in tin* 
meantime, Mr. Cushing writes staling that, though it is no 
|iart of tin- agreement. In- will do what In- van to meet Mr. 
Wallhridgc's views if Ihv iMfMNNt is hut that, if it is not
paid hy tin- 2t»th inst.. In- will consider all arrangements van 
ccled. On tin- samv day. In- writ vs to tin- plaintiff, pointing 
out, as indicatvd almvv, that tin- plaintiff knvw tin- statv of the 
lillv whin tin- in-gotiations wm- vnti-rvd into, and that In- will 
vonsidvr tin- drill vanvvilvd if paynn-nt as provided in tin- agree 
mi-lit is not Hindi- hy tin- 2tlth inst.

Thv inonvy was not paid, hut on tin- 2t»th Mr. Wallhridgv 
writ vs. stating that In- has discussed thv niattvr fully with the 
plaintiff, and says: All that In- rn pi ins is. that tin- tillv In
put in soiuv sliapv so that In- will not In- hainpvrvd in dvaling 
with thv property. Ilv vannot avvvpt it as it is at prvsvnt. how- 
wvr, as In- vould hardly hope to timl any purvhasvr to avvvpt it 
from him." Ilv govs on to say that In- will makv tin- paynn-nt 
if Mr. Cushing will givv a “vovviuiut to haw thv mortgage 
si-wml. say within nim-ty days." intimating that, if Mr. Cush
ing finds liimsvlf unahlv to do what In- vownants to do. In- van 
pmliahly arrangv for pn--payinvnt on favourahlv tvrins. Mr. 
t'ushing n-plivs that, as paynn-nt has not Im-vii madv as agrwd. lie 
considers all arraiigvim-nts vanvvilvd.

Tin- plaintilf hy his statvun-nt id* claim asks for 1 specific 
performance : i2) lihvrty to pay into Court tin- purchase-moneys 
under tin- said agreement to an amount sufficient to indemnify 
the plaintiff against tin- principal and interest dm- or accruing 
due under thv said mortgage; id) specific performance to tin- 
extent that the defendants are ahle to carry out this said agree 
ment of sale with the plaintiff, with an abatement of the pur
chase money sufficient to indemnify the plaintiff against tin- 
principal and interest due or to accrue due under the said 
mortgage; and. in the alternative, damages.

It is perhaps, not insignificant that the plaintiff has not 
asked in his claim for what In- demanded In-fore action, hut 
something entirely different. It is not improbable that his 
reason for this was. that in the innumerable reported eases of 
specific performance, lie was unable to timl any similar claim 
not merely recognised, but even suggested.

Then- are, however, cases in which the purchaser has Im-vii 

permitted to pay instalments of the purchase-money into Court 
for his protection when the title was iiiciimhranvcd or defective; 
sec AnnstroHy \. Aiiffir, 21 O.H. ÎIH. and cases referred to; hut 
my attention has not been called to any such case in which the 
plaintiff has not Im-vii tin- vendor seeking to enforce payment 
of the instalments, and it has In-vii permitted simply on the 
principle that the purchaser should not In- rmpiiml to put him 
self in the position where he might have to pay more than the 
purchase money for his title.
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In the present case, the remaining payments under the agree 
nient were several thousand dollars more than the amount 
of the mortgage, in addition to the fa et that the mortgagee had 
for security other lands against which the plaintift* could hav. 
recourse if he were called on to pay it off, the value of which 
was several times the amount of the mortgage.

The principle of these eases, therefore, has no application 
to the present. In Wilson v. Williams. 3 Jur. N.S. 810, at the 
time the contract was entered into, the vendor distinctly as 
su rod the purchaser that his wife would bar her dower. Sin-, 
however, refused; and. in the plaintiff's action for specific per
formance, Wood. V.-l\. permitted a sufficient portion of tin- 
purchase-money to he set aside to meet the claim for dower, tin- 
vendor being permitted to draw the interest during the joint 
lives of himself and wife. In that case, however, there was tIn
distinct assurance that the dower would be barred, while in tin- 
present the representation made by the defendants, according 
to the evidence of Kenwood, was, that, if the plaintiff* wished to 
pay up in full, the defendants would endeavour to procure a 
discharge of the mortgage, in which event the plaintiff" would 
lie called on to pay his proportion of the bonus demanded. 
There was. however, no suggestion of procuring any arrange
ment with the mortgagee to sever this security, as subsequently 
demanded by the plaintiff*, though lie admits that he knew that 
it covered all of the lots.

In Fry, on Specific Performance, ôth ed.. par. 1271. it is 
stated :

If lIn |nin-ti;iM-r i*>. from tin- lirxl. iiwarv of the vmlor*- iiu-ii|i;irii\
to convey it»- wlmlv of whiii I»- i-ontnirlw for. I»- cannot. generiill.'
insist on having, at an alialed price, what tin- vendor «-an convex

Consequently, even if the plaintiff* had performed his part 
of the contract and were in no way in default, his right to hav 
anything but what the defendants can convey at the agreed 
price seems doubtful ; but, in my opinion, his case is much 
weaker than that.

I’nder the Knglish authorities, a claim for damages, when 
a vendor cannot convey by reason of defect of title, is limited 
to tin- amount of the purchase-price which has been paid, which 
is nothing in this case. The plaintiff*, therefore, is limited to 
an appeal to the equitable jurisdiction of the Court; and must, 
therefore, shew that lie has done what he agreed to do, and is 
entitled, therefore, to call on the defendants to do what thex 
agreed to do. In this lie fails at the threshhold, for he has not 
merely failed, but positively refused, to do what lie agreed to 
do. The terms of the agreement as to payment, viz.. $10,(MHt cash 
on the signing of this agreement, “the receipt of which is hereby 
acknowledged,” leave no room for doubt that the intention was.



1 D.L.R.] Knight v. Cushing. 353

that, at the time the defendant’h signature to the agreement was 
to become effective, the $10,000 should be in his hands.

It would undoubtedly be the part of prudence for any pur
chaser to ascertain the state of the title before paying any por
tion of liis pu rehase-money ; but, if he intends to act like a pru
dent man, he should not agree to pay it before lie can have an 
opportunity of investigating the title if he has not done so be
fore; and. if lie does agree to pay it In-fore investigating the 
title, then it is the duty of the Court, not to make an agree
ment which it thinks a wise man in his own interest should have 
made, but to enforce the agreement which the parties have ac
tually made.

In (iambi* v. Oummcrson, 0 Or. 193, at p. 198, Ksten, Vice- 
Chancellor of Upper Canada, said:—

A purchaser, in the hIm-iicc -if n speciul iigm-im ut. is not IkiuikI to 
pay. except as a deposit, a particle of the purchase money, until a ginnl 
title is shewn, ami the estate is discharged from incum lira nee.

The present case falls within the exception specified of a 
special agreement to pay, on the signing of the agreement. 
The agent had instructions not to deliver up the agreement un
til the plaintiff paid the $10,(KK); but, on the plaintiff asking 
him to let him shew it to his solicitor, he gave him not one only 
but both duplicates. Whether, after the solicitor had learned 
of the defect of title, the f could have r< the
contract on that ground, in view of his prior knowledge, need 
not be considered, for the defendants did not seek to bind him 
by it. He himself deliberately repudiated it, by refusing to ob
serve its terms; and, on that ground alone, it appears to me 
that the Court cannot grant his claim for specific performance. 
In Mr. Wallbridge’s letter, which is in part quoted above, he 
stated that the plaintiff refused to accept the defendants' title, 
and that he must have something which had not been agreed on 
which he then demanded, but which he does not ask for in this 
action. The plaintiff, no doubt, did nothing to lead one to 
suppose that he did not want the property; but, in my opinion, 
that is not the material point. It surely could not 1m- contended 
that, if a purchaser of property for $10,000 absolutely refused 
to pay $10,000, but insisted on his wish to have the property for 
$5,000, he could be considered as maintaining an agreement to 
purchase for $10.000.

The plaintiff absolutely refused to carry out the agreement 
lie had entered into; ami it can hardly be said that he did not 
repudiate it because he was willing to do something else which 
had not been agreed. When one considers the equities, leaving 
aside the bare rights, I admit that the plaintiff's position does 
not appeal to me with any force. As pointed out, the payment 
of the $10,000 would in no way put him in any danger of having 

24—1. D.L.B.
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to pay more than the agreement called for, and Ilia offer to take 
a personal undertaking from one of the vendors that he 
do something which he might or might not he able to do. shews 
that he did not consider it necessary to rely altogether on the 
title. Yet, notwithstanding that, he refused to pay what lie 
had agreed to pay until some indefinite time in the future.

Coining to the conclusions I have, for the reasons stated, it 
is not necessary to consider the effect of the provisions of the 
agreement giving the vendors power to cancel, on notice, on 
the purchaser’s default, and the notice given, nor, since nothing 
has been asked for in the such as was asked Ih»fore action,
is it necessary to consider how a judgment could be given dir 
ecting the defendants to do something which there can be no 
assurance can be accomplished.

I would < iss the appeal with costs.
Appeal allowed; Harvey, C.J., dissent inq

Annotation Annotation—Specific performance i # I A—5i When remedy applies.
8|M*rilid Npvrifir priformanrr—Xalurr of fuHnilirtion. "The exercise nf the jur

Performance i“diction of equity, a* to enforcing the specific |*crformance of agreement- 
i* not a matter of right in the party necking relief, hut of discretion in 
the Court—not an arbitrary or capricious discretion, hut one to lie gm 
erned as far as |Mis»ihle by fixed rules and principles." Lamarr v. Dixon. 
L.R. fl H.L. 414. 423.

The Court will only interfere in cases when» from the nature of the 
i ct matter, there is uo adequate remedy at law for breach of the 
agreement and it can superintend and en foret» the execution of its jildg 
ment (Neton on Decrees, fit It ed. 2200).

The Court will not. however, interfere to compel specific performance 
in such cases as the following:—

(I i Illegal or immoral agreements. Hiring v. Onhnl<li*ton, 2 My. A 
Cr.. 63; Thirailrn v. Coulthiraila, [189«| 1 Ch. 41X1.

(21 Voluntary or revocable agreement. Jrffrry» v. .hffnyn. Cr. & Ph. 
141 ; Hrrrg v. Hi irk, 9 Ves. 367.

(3) Agreements, which are incapable of being enforced by the Court, 
such as agreement*:

in) Where |s»rsonal skill or knowledge is involved, r.g., a contract 
to write a Ixwik, or sing at a theatre. I.umley v. Waynrr, De (J.M. 
& (1. p. «04.

(6) For sale of the good-will of a business without the premises.
Inland v. Ifneffer, ! 19011 A.C. 2*4.

(r) To build or repair, as I icing too uncertain. Hyan v. Sin I un I 
Tonline, [18931 1 Ch. 1 Ifl.

(4) Agreements wanting in mutuality. Nykm v. Dixon. 9 A. A K. «93.
(5) Agreements for loan of money.
(«1 Agreement by donee of a power to make a particular ap|mint 

meut by will. Hr Harbin; Hill v. Nrhirnrs. 118921 3 Ch. 610.
As a general rule agreements respecting personal chattels will not Is* 

enforced, for damages as law would afford an adequate compensation. 
There are, however, certain exceptions.
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Annotation (eonliniird)—Specific performance i$IA 5i When remedy
applies.

Agreement*» regarding land* are generally enforced specifically, for 
land may have a peculiar value in the eye* of the purchaser, so that dam 
age* will not be a sufficient remedy.

Jurisdiction of equity extend* to luml* «ut of the jurisdiction, if tlie 
parties are within it. for the jurisdiction is against the defendant per 
-onally. /'ran v. Lord lia I timoré, 1 Ve*. Sen. 114; 1 White & Tudor, lead
ing Cases in Equity, p. 755.

The 4th section of the Statute of Frauds dm** not uvoiil the agree- 
ment, hut only prevents it Iming proved ; ami notwithstamling the pro
vision* of the statutes, equity will iktcree speeifiv performance of a parol 
agreement in the four fidlowing cases, on the grotinil that it would lie 
wrong to allow the statute to In* set up us a bar to relief; —

( 1 1 Where the sale is by the direction of the Court ;
(2) Where it is fully set forth hv the plaintiff in his statement 

of claim, and admitted by the defemlant in his defence, ami the 
ilefemlant dm»* mit set up the statute a* a bar.

(.'ll Where it was intended to In* veil need into writing, hut this 
has lieen prevented by the fraud of the ilefemlant.

(4) Where it has been partly |ierformed by the plaint ill". Iliinsry 
v. Horne-Payne, 4 App. Vas. 311.

/*<irt perfurmanee. In order that an agreement may be taken out of 
the statute by act of part performance, there mu*t lie valuable consideration 
on the part of the |ier*nn seeking to enforce it. In re Hudson, W.X., 
1X85, 100.

(1) Acts introductory or ancillary to the agreement do not amount 
to part |M*rformance, o.g., delivering abstract of title. Williams v. Walker, 
it Q.B.D. 676.

(21 Acts to lie deemed part (icrformanco must lie exclusively and 
unequivocably referable to the agreement. e.g., where possession is deliver
ed and obtained solely under the agreement. Mtiddison v. Alderson, 8 App. 
( as. 478. 407.

(31 Acts of part performance in order to take a parol agreement out 
of the statutes must he of such a nature that specific performance would 
I*» decreed if it were in writing; and must lie such that it would amount 
to fraud on the part of the ilefemlant to take advantage of the contract 
not lieing in writing; other acts of part performance will not of them
selves supply the want of compliance with the statute.

(4i Acts to lie deemed part performance must la* found incapable of 
being undone, thus payment of purchase money in whole or in part is 
no act of part |ierfnrmance, for on repayment the parties will be in the 
same position as before. Iluyhrs v. Marris, 2 Dell. M. & 0. 3411. 356; 
Itrilnin v. Rossi 1er, II Q.lt.l). 123. 13».

(51 Marriage in not per *e deemed a part performance.
(til The parol evidence must prove the agreement.
Aulhoritieai—Fry on Specific Performance, 5th edition. 11)11; Story's 

Equity Jurisprudence, 2nd English edition. 181)2; White and Tudor's 
Equity Cases. 7th edition, vol. 2. 1897; Dart's Vendors and Purchasers. 
7th edition, 1905.
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that, at the time the defendant's signature to the agreement was 
to become effective, the $10,000 should he in his hands.

It would undoubtedly he the part of prudence for any pur
chaser to ascertain the state of the title before paying any por
tion of his purchase-money ; but, if he intends to act like a pru
dent man, he should not agree to pay it lie fore he can have an 
opportunity of investigating the title if he has not done so be
fore ; and, if he does agree to pay it before investigating the 
title, then it is the duty of the Court, not to an agree
ment which it thinks a wise man in his own interest should have 
made, hut to enforce the agreement which the parties have ae- 
tually made.

In (iambic v. (lummcrson, 0 Or. 193, at p. 198, Kstcn, Vice- 
Chancellor of Upper Canada, said: —

Knioiit

Cl'S II I NO. 

Henry. C.J.

A purcliatwr, in the ahwnce of a *|>vviul agreement, m nut houml to 
pay, except aa a deposit, a particle of the purchase-money, until a good 
title in shewn, and the estate ia discharged from incumbrance.

The present ease falls within the exeeption specified of a 
special agreement to pay, on the signing of the agreement. 
The agent had instructions not to r up the agreement un
til the ~ paid the $10,000; hut, on the plaintiff asking
him to let him shew it to his solicitor, he gave him not one only 
hut both duplicates. Whether, after the solicitor had learned 
of the defect of title, the plaintiff could have repudiated the 
contract on that ground, in view of his prior knowledge, need 
not he considered, for the defendants did not seek to hind him 
hv it. He himself deliberately repudiated it, by refusing to ob
serve its terms; and, on that ground alone, it appears to me 
that the Court cannot grant Ida claim for specific performance. 
In Mr Wallhridge s letter, which is in part quoted above, he 
stated that the plaintiff refused to accept the defendants' title, 
and that he must have something which had not been agreed on 
which he then demanded, but which he does not ask for in this 
action. The plaintiff, no doubt, did nothing to lead one to 
suppose that he did not want the property ; but, in my opinion, 
that is not the material point. It surely could not Ik* contended 
that, if a purchaser of property for $10,000 absolutely refused 
to pay $10,000, but insisted on his wish to have the property for 
$•’>,000, he could 1m* considered as maintaining an agreement to 
purchase for $10,000.

The plaintiff absolutely refused to carry out the agreement 
ho had entered into; and it can hardly Ik* said that he did not 
repudiate it because he was willing to do something else which 
had not Well agreed. When one considers the equities, leaving 
aside the hare rights, 1 admit that the plaintiff's position does 
not appeal to me with any force. As pointed out, the payment 
of the $10,000 would in no way put him in any danger of having
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Annotation

Specific
Performance

to pay more than the agreement called for, and his offer to take 
a personal undertaking from one of the vendors that he would 
do something which he might or might not be able to do, shews 
that he did not consider it necessary to rely altogether on the 
title. Yet, notwithstanding that, he refused to pay what he 
had agreed to pay until some indefinite time in the future.

Coming to the conclusions 1 have, for the reasons stated, it 
is not necessary to consider the effect of the provisions of the 
agreement giving the vendors power to cancel, on notice, on 
the purchaser’s default, and the notice given, nor, since nothing 
has been asked for in the claim such as was asked before action, 
is it necessary to consider how a judgment could he given dir 
ectiug the defendants to do something which there can be no 
assurance can be accomplished.

I would dismiss the appeal with costs.
Appeal allowed; Harvey, C.J., dissenting.

Annotation—Specific performance ( 8 I A—5)—When remedy applies.
specific performance— \attire of jurindirtion. “The exercise of the jur 

isdiction of equity, us to enforcing the specific performance of agreement', 
is not a matter of right in the party seeking relief, but of discretion in 
the Court—not an arbitrary or capricious discretion, but one to he gox 
erned as far ns possible by fixed rules and principles.” I.amarc v. Dixon, 
L.R. fl H.L. 414. 42.1.

The Court will only interfere in eases where from the nature of the 
subject matter, there is no adequate remedy at law for breach of the 
agreement and it can superintend and enforce the execution of its judg
ment ( .Selon on Decrees, tlth ed. 2209).

The Court will not. however, interfere to com|iel specific performance 
in such canes as the following:—

(1) Illegal or immoral agreements. Firing v. Onbnldinton, 2 My. 4 
(>., S3; Thwaitea v. Coulthiraite, [1890] 1 Ch. 490.

(2) Voluntary or revocable agreement. Jeffrey* v. Jeffrey*, Cr. ft |‘h. 
141; Merry v. Hirrh, 9 Ves. 357.

(1) Agreements, which are incapable of being enforced by the Court, 
such as agreements:

to) Where personal skill or knowledge is involved, e.g., a contract 
to write a book, or sing at u theatre. I.umlcy v. Warner, De ti M 
ft (I. p. 004.

i In For sale of the good-will of a business without the premises. 
Inland v. Mueller, [1WH| A.C. 224.

(r) To build or repair, as being too uncertain. My an v. Mutual 
Tontine, [IH01] 1 Ch. 110.

(4) Agreements wanting in mutuality. Myke* v. Diton, 9 A. & K. titl.i.
(5) Agreements for loan of money.
(0) Agreement by donee of a power to make a particular appoint

ment by will. Me Markin; Mill V. Schirars, [1892 ] 3 Ch. 510.
As a general rule agreements respecting personal chattels will not he 

enforced, for damages as law would afford an adequate compensai "-n. 
There are, however, eertain exceptions.
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Annotation (continued)—Specific performance (8 I A 5)—When remedy
applies.

Agreements regarding lands are generally enforced specifically, for 
land may have a peculiar value in the eyes of the purchaser, so that dam
ages will not lx- a sufficient remedy.

Jurisdiction of eipiity extends to lands out of the jurisdiction, if the 
parties are within it, for the jurisdiction is against the defendant per
sonally. Penn v. Lord llaltitnore, 1 Ves. Sen. 444; 1 White & Tudor, Lead
ing Cases in Equity, p. 755.

The 4th section of the Statute of Frauds does not avoid the agree
ment, hut only prevent* it being proved; and notwithstanding the pro
visions of the statutes, equity will decree specific performance of a parol 
agreement in the four following cases, on the ground that it would l»e 
wrong to allow the statute to lie set up as a bar to relief:—

(1) Where the sale is by the direction of the Court;
(2) Where it is fully set forth by the plaintiff in his statement 

of claim, and admitted by the defendant in his defence, and the 
defendant does not set up the statute as a bar.

(3) Where it was intended to lie reduced into writing, but this 
has been prevented by the fraud of the defendant.

(4) Where it has been partly performed by the plaintiff. l/u*sey 
v. Home-Payne, 4 App. Cas. 311.

ALTA.

Annotation

Specific
Performance

Part pri/ormomr. In order that an agreement may lie taken out of 
the statute by act of part performance, there must be valuable consideration 
on the part of the |ierson seeking to enforce it. In re lludton, W.N., 
1*85, 100.

( 1 ) Acts introductory or ancillary to the agreement do not amount 
to part performance, e.g., delivering abstract of title. Williama v. Walker, 
• Q.B.D 674.

,2) Acts to be deemed part performance must lie exclusively and 
unequivocably referable to the agreement, e.g., where possession is deliver
ed and obtained solely under the agreement. Maddinnn v. Aldernon, 8 App. 

- 147.
(3) Acts of part performance in order to take a parol agreement out 

of the statutes must lie of such a nature that specific performance would 
lie decreed if it were in writing; and must lie such that it would amount 
to fraud on the part of the defendant to take advantage of the contract 
not being in writing; other acts of part performance will not of them
selves supply the want of complianee with the statute.

(41 Acta to he deemed part performance must lie found incapable of 
being undone, thus payment of purchase money in whole or in part ie 
no act of part performance, for on repayment the parties will be in the 
same position as before. Ihujhen v. Uorrin, 2 Def!. M. A Cl. 349, 356; 
Hritain V. Ranintrr, 11 Q.B.D. 123. 130.

(51 Marriage is not per se deemed a part performance.
(6) The parol evidence must prove the agreement.
Authoritica:—Fry on S|ieciflc Performance, 5th edition, 1911; Story's 

Equity Jurisprudence, 2nd English edition, 1892; White and Tudor's 
Equity Vases, 7th edition, vol. 2, 1897; Dart's Vendors and Purchasers, 
Till • dittos, ISOS.
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WARD v. SANDERSON.

Ontario Dirisional Court, Falconbridge, C.J.K.B., Britton and Middleton 
JJ. March 7, 1912.

1. Encroachment (81—10)—Wall of Buildi.no—Mistake of Title—
Statutory Power to Make Vesting Order and Direct Comdex-

On an action for encroachment in constructing the wall of a building 
partly over the boundary line upon adjoining lands, the Court has a 
discretion under Ontario statute 1 Geo. V. ch. 25, sec. 33, to award a 
money compensation for the encroachment if made under the belief 
that the land encroached upon was within his own boundaries, and 
in such case the judgment should decree that upon paying the com 
pensation awarded the portion of the land which it represents should 
be vested in the encroaching party.

2. Encroachment (81—10)—Improvements in Mistake or Title-
Compensation for Land Taken—Payment to Mortgagee.

If the land upon which lasting improvements have been made under 
mistake of title such ns the wall of a building encroaching upon neigh
bouring land, is subject to a mortgage the compensation money 
awarded on vesting the land in the trespasser under Ontario statute 1 
Geo. V. ch. 25, sec. 33, must In* paid to the mortgagee and not to the 
owner of the equity of redemption unless the consent of the mortgagee 
to the adoption of the latter course is filed.

An appeal by the defendant from the judgment of Denton, 
Jim. J.C. Co. York, which was partly in favour of the defendant 
upon her counterclaim.

The judgment below was varied on the appeal. 
tV. J*roitdfoot, K.C., for the plaintiff.
N. F. Davidson, K.C., for the defendant.
The judgment of the Court was delivered by 
Middleton, J. :—The defendant is the owner of the house 

known as No. 32 on the north side of Oxford street, and ad
joining lands forming the westerly portion of lot No. 3 on the 
north side of Oxford street, in the city of Toronto. The plain
tiff is the owner of the rear part of the lands immediately to 
the east.

Early in 1909, the plaintiff contemplated the erection of a 
warehouse, several storeys in height, upon his land. At this 
time the defendant had a quantity of earth upon the rear por
tion of her lot, which could not conveniently be removed, by rea
son of there ticing no way of access. An agreement was made by 
which advantage was taken of the situation, and the plaintiff 
agreed to remove this earth across his land lie fore his building 
was completed. The earth was removed, but some dispute arose 
as to the price to be charged for its removal ; and the action was 
brought to recover the plaintiff’s claim in respect thereof.

The action was commenced on the 11th July, 1911, and at 
this time no counterclaim was filed ; but on the 21st November, 
1911, leave was obtained, pursuant to which the counterclaim 
was delivered, claiming damages for injury done to certain
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trees and vines during the course of the erection of the ware
house, and also alleging that the wall of the warehouse trespassed 
upon and occupied four inches of the defendant’s land, and that 
an excavation had been made beyond this four inches during 
the construction of the wall, which had been filled up with broken 
brick and rubbish.

At the trial it clearly appeared that the defendant’s claim 
was much exaggerated. For the injury to the shrubs, trees, and 
vines, the .Judge allowed $35. Upon the argument of the 
appeal we thought the amount allowed was ample. The Judge 
also found that the wall encroached slightly upon the defend
ant’s land; and, pursuant to the statute 1 Geo. V. ch. 25, sec. 33, 
he allowed to her $10 as the value of the land encroached upon, 
which he permitted the plaintiff to retain.

Upon the appeal the defendant contends that the case is not 
brought within the provisions of the statute in question, and that 
the amount awarded is entirely inadequate. She also asks leave 
to adduce further evidence for the purpose of shewing that the 
footing of the wall and some weeping tiles encroach further upon 
her land.

The statute provides that, “where a person makes lasting im
provements on land under the belief that the land is his own,” 
the Court may direct that person to retain the land, making 
compensation therefor, if, in the opinion of the Court, this is 
just.

The principle governing the interpretation of the statute is 
indicated in Chandler v. Gibson, 2 O.L.R. 442; where it is said 
that it is “a question in each case for the tribunal to determine 
whether the person claiming for the improvements made them 
under the bona fide belief that the land was his own.”

In this case, the boundary between the land of the plaintiff 
and the land of the defendant was a fence that had been stand
ing for some thirty years. This fence was probably not upon the 
true boundary line. The evidence of the plaintiff is, that he in
tended to recognise this fence as correctly defining the boundary; 
that he took the fence down—or at any rate removed the boards 
from the posts—thinking that the wall of his building would 
supersede it; that he marked the location of the fence by a line; 
ami that his intention was to build up to the boundary; and he 
believes that he has not in any way encroached on the defend
ant’s land.

No complaint was made for more than two years, although the 
defendant was residing in her house during the erection of the 
building.

The County Court Judge has found that there was a bonâ fide 
belief on the part of the plaintiff that the land was his own.

It is not very clear, from the reasons given by the learned 
Judge, what the exact extent of the encroachment found by him
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was. We arc inclined to the view that it was somewhat greater 
than he thought.

According to a survey made in 1891, the defendant’s lot had 
a frontage of 26 feet 2 inches, and a width at the rear of 26 feet 
4 inches. Her deed calls for 26 feet only. According to recent 

Sanderson. surveys, the width at the rear is 25 feet 9 inches ; and, as the 
Midëëtëâ j western fence is still in the same place, this indicates an en

croachment of 8 inches, although in the action an encroachment 
of 4 inches only is charged ; the discrepancy possibly arising 
from a comparison of the recent survey with the requirements 
of the deed.

We do not think that we should interfere with the finding of 
the learned Judge that the plaintiff acted in good faith. It is 
in the first place unlikely that he would erect the wall of a 
four-storey warehouse upon property to which he knew he 
had no claim ; hut we think the amount to lie allowed for the 
land occupied ought to be increased. Leave should be given to 
the defendant to amend her counterclaim so as to claim an en
croachment of 8 inches instead of 4 inches ; and the title to this 
8 inches is to be vested in the plaintiff, upon payment of $50 
as the price of the land. Rut, as this amendment is an indul
gence to the defendant, and as she has failed in the branch of her 
appeal relating to the value of the fruit trees, we think that there 
should be no costs of the appeal.

We, therefore, direct that the judgment below lie varied as 
indicated, and that, save as aforesaid, the appeal lie dismissed 
without costs.

We draw attention to the form of the judgment in the Court 
below. Where the trespasser is allowed to retain the lands en
croached upon, he making compensation, the judgment should 
direct that the land be vested in the trespasser.

At the trial, no inquiry appears to have been made whether 
the defendant’s lands are free from mortgage. If there is an 
incumbrance, the allowance by way of compensation should 1* 
paid to the mortgagee, unless his consent to payment to the 
defendant is filed.

Judgment below variai.
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POIRIER v. ARCHAMBAULT.
Superior Court. Province of Quebec (Montreal District). Trial before 

Denier a, .7. February 20, 1012.
1 Contract <§ I I) 3—,'>5) — Deeiniti nesm—Time for Payment

In eases of sale a contract or agreement is complete anil susceptible 
of lieing executed when the partiea have agreed a* to the objet -old 
and the amount of the price; absence of a stipulated term for pay 
ment of the balance of purchase price is no bar to the enforcement of 
such contract.

2. Vendor and Pi bciiahi r ( 8 I A—4)—Tender of Deed.
Before a vendor of lands under Quebec law cun put the purchaeer in 

default, he must tender him the deed and a certificate of search fr >m 
the regie!ry ofliee shewing what encumbrances exist on the property
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:i. Contract (8 H 1)2—174)—Ah to Eviiiknck of Title to Land tiou). QUE.
A stipulation in a promise to sell to the effect that the vendor will ””

not lie obliged to furnish copies of title deeds under which the prop 
erty was sold to him. hut that same may lie inspected in the hands of 1912
a named custodian, does not release him from the obligation of giv- -----
ing eommindention of his own deed of acquisition which had not lieen I'oikikk 
in the same custody. P.

Arch am
Tins whs an action for specific performance of an agreement ravi.t. 

for sale of land.
The action was maintained.

G. Lamothe, K.C., for plaintiff.
Messrs. S. lit and in, K.C., and (\ A. Archambault, for de

fendant.
(Translated.)

Demers, J. :—On the 27th of October, 1910, the defendant 
signed the following letter:—

Montreal. 27th October. 1910.
Mr. Ferdinand Poirier,

Outremont.

1 consent to sell you my Outre mont property (50 x 150) at Cote St.
Catherine, for the price offered, to wit, 70c. a foot; measured accord
ing to the measure appearing in my deed of acquisition, and also 
according to the conditions of my deed of acquisition, payable one- 
half cash and one-half with interest at 6% ; the whole to lie computed 
from this day. 

l’lease answer immediately.
(Sgd.) A. M. Archambault.

On the same day defendant answered :—
I accept the offer that you have made me this day of buying your 

Outremont property (50x 150) at Cote St. Catherine, for the price 
and at the conditions therein mentioned. Please send over your titles 
and certificate to my notary, .). II. Olivier, with whom 1 have de 
posited my cheque for payment.
Plaintiff now sues his vendor to compel him to sign the deed 

of sale. The first plea of the defendant is under a condition of 
his deed of acquisition, which was as follows: Not to call upon 
the vendor to furnish him title deeds or certificate of search, 
which title deeds and certificate will remain in the office of 
William II. Cox, notary, where they may be seen by the pur
chaser or assigns of the buyer.

The second point raised by the plea is that when the parties 
met at the office of Notary Olivier on the 29th of October. 1910, 
the defendant told plaintiff that he was ready to agree to and 
pass a deed of sale agreeable to the conditions of his writing of 
the 27th October, 1910; that the said deed of sale had to be passed 
immediately, and the amount to he paid under the said writing 
had to be paid immediately ; that plaintiff refused to pass the 
Raid deed unless the defendant furnished him with his title 
and certificate from the registry office ; that the defendant then
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declared to plaintiff that he was not obliged to shew any certifi 
cate of the registry office, or any deeds, with the exception of his 
own deed of acquisition ; and that the pour parlrrs of sale be 
tween plaintiff and defendant then came to an end.

Thirdly, defendant pleads that as a result of a notice of pro 
test served on plaintiff on the 3rd of November. 1910, the writ 
ing of the 27th of October, 1910, became null.

Fourthly, the defendant maintains that the protest ami 
tender made at plaintiff’s instance are not in conformity with 
the writing of the 22nd of October, 1910; that in any event this 
protest is without effect as being too late, defendant having, by 
his own protest of the 3rd of November, withdrawn his offer of 
sale; and that, besides, the tender was insufficient, as plaintiff did 
not tender the interest on the whole purchase price, and more 
particularly, on that part of it which was payable cash, as well 
as the taxes and assessments paid since the 27th of October. 
1910, by tin- defendant.

Fifthly, that the deed of sale which plaintiff required de
fendants to sign was not in accordance with the writing of the 
27th of October.

Let us examine each one of these grounds separately.
As to the lirst plea. The clause in the deed of acquisition 

which is invoked did not apply to the title from Walsh to 
Archambault. It did not apply to the title under which Archam
bault acquired himself, this deed not being one of those which 
were deposited with Notary Cox; nor did it apply to the per 
tificate of search since the purchase by Archambault, and. be 
sides, it is evident that Archambault was obliged to furnish his 
deed to the plaintiff in order that the latter might discover that 
the previous deeds were on deposit with Notary Cox and were 
to remain there. This ground raised by the defendant appears 
to me to be unfounded.

On the second point : as soon as a promise to sell and to buy 
has been entered into, the parties having agreed that the price 
shall be paid cash and that a deed shall be drawn up, either party 
may take the initiative, and put the other party in default. If 
the vendor wishes to be paid the purchase-money he must tender 
his deed of sale and the title which he is obliged to furnish. If. 
on the other hand, the purchaser desires to hasten matters, then 
he must tender the price.

What occurred on the 29th of October, 1910, according to 
Archambault’s own version, does not, to my mind, justify him 
repudiating his bargain. The Court allowed, under reserve of 
defendant’s objection, parol evidence, which contradicts ahso 
lutely the version of Archambault ; but the Court can dispose of 
the case without taking this evidence into account. If this evi
dence be taken into account the version of Archambault is con-
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t radie ted. If this evidence be left aside, then, no proof having 
been offered by the defendant on these allegations, we have to 
come to the conclusion that there is no evidence in support 
thereof.

Thirdly, the protest of the defendant is of no effect, because, 
as we have seen, there was a contract between the parties, which 
contract the defendant could not resiliate without having previ
ously tendered to the plaintiff a deed of sale, his deed of acqui
sition and his certificate of search.

Fourthly, the foregoing remarks dispose of this additional 
objection of the defendant, to wit, that plaintiff’s protest was 
tardy and of no effect.

As to the question of interest on that portion of the purchase 
price payable cash. Archambault, having refused to deliver, has 
no right to the interest on the cash payment. The protest 
acknowledges his right to the interest from the 27th of October, 
1910, agreeably to the contract.

At the hearing defendant raised another point, lie argued 
that there was no convention or agreement between the parties. 
The defendant cited in support Guillouard, vol. 1, No. 10; 
Du verger, No. 128.

In support of the contrary proposition, however, I find 
Pothier, No. 482, and especially Beaudry-Lneantinerie Nos. 23, 
21 and 24(1)

There is no doubt that if the parties had stipulated that, at 
the time of the signing of the deed of sale, the terms of payment 
would he arranged, then their first agreement would not be de
finitive; but as Beaudry-Lacantinerie explains very clearly at No. 
24, when, as in a case of this kind, the agreement is made in 
writing, and there is no discussion as to the term, then the con
tract must be held to exist. The reason given by the learned 
author is that the law requires in matters of sale an object and 
a price. There is no doubt that if there was no agreement as to 
price, the Courts under our modern law (which on this point 
differs from Pothier), should have to refuse to intervene. Thus, 
in cases where the price is to be determined by an expert the 
Courts have held that on the refusal of the expert to act they 
cannot intervene, and the reason of this is that to arrange con
tracts between parties is not one of the attributes of the Courts, 
but the Courts have within their province the enforcement of 
the execution of contracts once they are entered into.

Now, in the present case, the parties agreed on the two essen
tial elements of a sale ; object and price. The parties did not 
discuss the method of execution of part thereof. This often 
happens, as for example, in cases where a person obliges him
self to pay when he will be able, and then in such cases the 
Courts fix the term at which the contract will be executed. To
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justify me in holding that there was no contract I should have 
to find that the parties have failed to agree on some essential 
element, and not merely on an accessory. See Cassation, Sirey 
87-1-67. The doctrine of Beaudry-Laeantinerie seems to me 
absolutely in accord with this decision. In the present case there 
appears to have been no discussion as to the term of the balance 
of the payment, neither in the protest nor in the plea.

It is quite true that Notary Olivier in his evidence stated that 
the balance was to be paid in two years. But this point is not 
in issue in the case, and the witness explains that if this delay 
was not inserted in the protest it is because he wanted to follow 
strictly the original writing, and that he had been so advised bv 
his attorney.

As the defendant wished to go back on his offer there was 
grave danger that, had such a delay been inserted in the protest, 
the defendant would have replied that that was not a condition 
agreed upon between the parties, and parol evidence on this 
point would have been illegal, seeing the agreement was in 
writing.

i cannot arrive, therefore, to the conclusion prayed for by dr 
fendant (especially in the absence of a special plea on this 
point), that this was an essential stipulation without which the 
contract could not have come into existence. In brief, the parties 
are silent only as to the method of execution of part of an obli 
gat ion. If instead of two letters we had an authentic deed com 
prising the substance of these two letters only, and describing 
the property and mentioning that one-half of the purchase price 
was payable cash, and the other half at a later date with interest, 
which authentic act the vendor would have registered, it seems 
to me that it would be impossible to argue that there had been 
no valid sale.

I. therefore, come to the conclusion that the pretensions of 
the defendant are unfounded, and the plaintiff’s action must be 
maintained with costs. The defendant is given eight days to sign 
the deed tendered, and failing his so doing the judgment will 
avail as a deed of sale.

Judgment for plaintiff.

N.B.—The defendant has inscribed the case in Review on 
appeal from the above decision.



3631 D I R. I Re False Creek Flats Arbitration.

Re FALSE CREEK FLATS ARBITRATION.
Supreme Court of Itritish Columbia, (Irnjory, ,/. February 28, 1912.

1. Eminent Domain (8 III E 2—17Go )—Orstbvctixu Accru» to Water
—Setting off Benefits Against Damages.

Where arbitrators dealing with nn objection to the admissibility of 
evidence of inereiuted value to set oil against damage in eminent 
domain proceeding* under the Railway Act (Can.) stated that they 
would take the evidence, hut would specify separately in their award 
the increased value and the gros* amount of damages against which 
it was set-oil", and thereby enable the objecting party to have reviewed 
by the Courts the application of the “set oil" provisions of the Rail
way Act, but no two of the three arbitrators could agree on the 
amounts on the basis of excluding the lienetits. but concurred in 
awarding one dollar damages for lands injuriously affected but not 
expropriated, but without specifying how the amount was arrived at, 
the arbitrators' statement as to separate findings will lie held to be 
equivalent to a promise to exercise their discretionary power to state 
a ease for the oninion of the Court, a reliance unon which may have 
prejudiced the objecting party in the conduct of his case, ami the ar
bitrators' non fulfilment, although unintentional, of the promise given 
is such misconduct on their part as will justify setting aside the

2. Damages (8111 L 6—284) —Eminent Domain—Setting off Special
Ben kf its—Railw a v .

I'pon an arbitration in eminent domain proceedings in reference to 
«lamage to land by railway construction, in cu*« s in which sec. 198 of 
the Railway Act (Can.) requires the amount of benefit to be “set off" 
against the amount of damage it is necessary that the arbitrators 
should specify the amount of each in their award.

3. Arbitration (8 111—17)—Review and Setting Aside—Faihre to
Decide all Mattkrh Referred.

If an award of arbitrators fails to decide on all mutters referred 
to them, the award will be w t aside by the Court, whether the omis
sion appears <m the face of the aw aril or by affidavit.

|He Marshall ami /Iremrr, 12 L.J.Q.B. 104, followed; see also Ru* 
sell on Arbitration. 9th ed., p. 370.J

4. Arbitration (| II —12)—Mihcondvct of Arbitrators—Irregi lar Pro
feedings—Motive.

Misconduct of arbitrators, in its legal sense as regards the power 
of the Court to set aside an awaril, does not necessarily imply any 
improper motive to the arbitrators.

Application to set aside the awards of arbitrators in a 
number of coses under the provisions of the Railway Act where
by one dollar compensation or damages, was awarded in each 
case for damage to lands through the exercise by the company 
of the powers conferred upon it, whereby access to the sea was 
cut off from the lands by the building of the railway in the 
river bed of False (’reek which adjoined these lands and be
longed to the municipal corporation. The lands in question 
were not taken by the railway.

Messrs. A. I). Taylor, K.C.. />. Armour, and 7. If. (Irani, for 
the application.

A. II. MacNeill, K.C., contra.
Gregory, J. :—It is contended that the arbitrators so con

ducted the arbitration as to be guilty of legal misconduct. 
While the Railway Act only gives the right of when
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the award exceeds six liundred dollars, sub-section 4 of section 
209 of that Act provides that the existing law or practice in 
any province as to setting aside awards shall not be affected. 
The Arbitration Act of British Columbia, being ch. 9, R.S. 
1897, declares by sub-see. 2 of sec. 12 that

Where an arbitrator nr umpire lias misconducted himself, or an
arbitration or award has been improperly procured, the Court may set
the award aside.
During the arbitration the railway company offered evid

ence of the increased value which the applicant’s lands acquired 
by reason of the construction of the railway, contending that 
the same should, under the authority of sec. 198 of the Railway 
Act, be set-off against the damage suffered. The applicants 
urged that that provision did not apply in the circumstances 
as the railway did not pass “through or over” their lands, etc., 
the injury to them being caused solely by their being deprived 
of their access to the sea—the railway being built in the lied of 
False Creek (beyond low water) on lands belonging to the city 
of Vancouver. This raised a very nice legal question, and, al
though counsel, unfortunately, do not exactly agree as to what 
took place, I think their disagreement is more one of language 
than of substance and, on the material before me, it seems clear 
that the arbitrators agreed to take the evidence and to make al
ternative awards or to set out in their award the amount they 
found as damage and also the amount they found as benefit or 
increased value, and to make an award for the difference for 
I do not see how they could make effective alternative awards. 
An award in the alternative would be no award at all. The 
chairman of the board acted as spokesman, but as neither of his 
co-arhitrators raised any objection it seems to me that it must 
be taken as he spoke for them all.

The arbitrators did not do as they agreed to for the reason 
that no two of them could agree as to the amounts—if the benefit 
was not to be taken into consideration. Had both the benefit 
and damage been set out in the award, and an award made for 
the difference in case the damages were the greater, the award 
would have been bad on the face of it provided the benefit 
should not lie considered under a true interpretation of see. 198 
of the Railway Act, and if the award was bad on its face it could 
have been set aside by the Courts.

It seems clear to me that the arbitrators agreed to leave the 
matter in such a position that their ruling on the disputed evid
ence could be reviewed and the applicants relying upon that, 
very likely conducted their case in an entirely different manner 
than they would have done otherwise. The arbitrators’ state
ment was equivalent to a promise to state a case for the opinion 
of the Court, which it is admitted, they had power but were not 
obliged to do.
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The applicants having full confidence in their contention 
would naturally pay little or no further attention to the evid
ence directed to shew' the increased value of the lands by reason 
of the construction of the railway. In the result the arbitrators 
apparently took this increased value into their consideration, 
but no two of them ever agreed as to the amount of damage or 
the amount of increased value but considered that the increase 
more than off-set the damage and at the request of the com
pany gave an award of $1 for damages.

If their award stands the applicants are deprived of the op
portunity to obtain the opinion of the Court as to the admissi
bility of the disputed evidence which the arbitrators in effect 
told them should be preserved to them by the form in which 
the award would be given.

In other words the applicants have been misled—uninten
tionally of course—by the arbitrators and 1 think that amounts 
to such misconduct as enables the Court to set their award aside. 
If the company’s present contention is accepted, the applicants 
have no remedy whatever no matter how great an injustice has 
been done to them, and the letters of Ilis Honour Judge Lamp- 
man, who was the third arbitrator, indicate that there was no 
intention of doing this.

There may be ample misconduct in a legal sense to permit 
the Court to set aside an award, even when there is nu ground 
for imputing the slightest improper motive to the arbitrators, 
and illustrations of this are to lie found in Russell on Awards, 
9th ed., p. 367. See also 1 Ilulshurv’s Laws of England. 466. 
sec. 979, where under the English Arbitration Act, 1889, it has 
been held to be misconduct for an arbitrator to make an award 
after he has been asked to state a special case.

It may be added that in order to comply with sec. 198 of 
the Railway Act [R.S.C. 1906, ch. 37). it appears that the arbi
trators should ascertain the amount of damage and the amount 
of benefit, otherwise how can they “set-off” as the statute re
quires “such increased value” against the damage.

If the award fail to decide on all matters referred for arbi
tration, whether such omission appears on the face of the award 
or by affidavit, the Court will set the award aside: Russell on 
Arbitration, 9th ed., p. 370 and cases there cited; see also In re 
Marshall and Drcsstr, 12 L.J.Q.IL 104, where a disputed amount 
of money was left unascertained.

Had it not been for the arbitrators’ promise there would 
have been no redress for there would have been no legal mis
conduct and the parties would be bound by their findings of fact 
and rulings of law.

Mr. MacXcill referred to a great many cases and particularly 
In rc Doborcr and Megaw Arbitration, 34 Can. S.C.R. 125, but 
more fully dealt with in the judgment of Mr. Justice Martin
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in the Court appealed from, 10 ti.C.R. 48 ; also Duke of Buc- 
clcuch v. Metropolitan Board, L.R. 5 H.L. 418, but these eases 
are, 1 think, quite different in principle from that before me.

As there does not appear to be any authority to refer the 
matter back to the arbitrators, there will be an order setting 
aside the awards in all the cases.

Awards set aside.

Re ST. BONIFACE BY-LAW.
(Decision No. 2.)

Manitoba A'ing’n Itnwh, Robson, J., in ('hawborn. February 20, 1912.
1. Municipal Corporations <§ Il C 3—00)—Prockkdinub to Quash a

City Hy law—Affidavit Ntati.no Grounds on Information 
and Belief Only—Inquiry.

Where n vity charter mukv* provision for a jinliciul in-iuirw u# tu 
the probable grounds for a motion to quash a by law of the munici
pality, the order for nn inquiry may tie made upon an affidavit of in 
formation and belief, it it seems likely that facts will I*- il idled on 
tlie inquiry bearing upon the facts alleged.

2. Ku<TtoNH (8 II II 2—17)—Secrecy ok Ballot—Voting on City By
LAW I NQt 111 iin hKN i i DINGS i" Ql UU 

Where a judicial inquiry na to tlie probable ground* for quashing 
a municipal by-law it authorised under a city charter and provision 
i* made by the same charter for voting on the by-law by ballot and 
that no person shall lie compelled to say how he voted, the inquiry 
must take place subject to the like restriction.

| lie Orangeville. 20 O.L.R. 470; Reg. v. Raundern, 11 Man. K. 563; 
Re Shoal Lake, 20 Man. R. 30, fqiecinlly referred to.]

Application for an order for an inquiry to be made before 
the County Court Judge of St. Boniface, concerning any pro
bable grounds that may exist for an application to quash by-law 
No. 800 passed hy the council of St. Boniface. For the previous 
decision in this ease, see Itc St. Boniface By-taw (decision \
1), 1 D.L.R. 221.

The order was granted.
A. Dubee, for applicant, Theo. Bertrand.
//. /*. Blackwood, for city of St. Boniface.
Robson, J. ;—There is now pending nn application hy Theo- 

plume Bertrand, under section 517 of the St. Boniface city chat
ter to quash by-law No. 800, passed hy the council of that city 
The city has opposed the application. 1 am asked hy the appli
cant to direct, under section 521 of the charter, that there l*e 
an order for an inquiry liefore the County Court Judge of Si 
Boniface concerning any probable grounds that may appear lo 
exist for the motion.

It is objected on behalf of the city that no such grounds 
have been so far shewn in that the only material is an affidavit 
of the ant as to certain of those grounds, based on inform
at ion and belief. But the very reason for the investigation is4
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that direct proof of the fact* may not be otherwise available. 
It is, I think, suflieient for the purpose that it appear reasonable 
to suppose that the inquiry will elicit facts bearing upon pro
bable grounds alleged in support of the application.

The inquiry will be directed as to all the grounds men
tioned in clauses (6), (c), (d), (e), (/), (g), (h), of the ap
plicant’s affidavit* but section 154 of the charter must be ob
served—that is to say, no person shall be asked how he voted. 
See lie Orangeville, 20 O.L.R. 476; lleg. v. Stimulus, 11 Man. 
R. 563; lie Shoal Lake, 20 Man. R. 36, at p. 40.

The costs of the investigation shall be costs in this proceed
ing, and the inquiry is ordered on the applicant ’■ request only 
on that condition, to which he will assent hv taking the order.

The order will provide as to notice of the inquiry and other
wise as in section 521 mentioned.

Order for inquiry.

•The ground* mentioned in the affidavit of the applicant and referred 
to in the above judgment are a* follow*: —

(6) Because it ha* not received the assent of the legal qualified elec 
tor* of the »nid city in accordance with the provision* of the said city

(c) That the passing of *aid by-law ha* been procured through and 
hy violation of the provision* of the several section* of the city charter.

(</i That several elector* in number sufficient to change the result of 
the -aid voting have, as I am informed and verily believe, voted at a poll 
dilTerent from the poll at which they were entitled to vote on said by law 
contrary to the provision» of said city charter.

(e) Because several elector* in numbers sufiicient to change the re
sult of the said polling, a* I am informed, and verily believe, voted more 
than once upon the said by-law.

l/i Because the deputy returning oflicer* of Poll* Number* 2 and ."1 
did not a* required by the *aid city charter immediately after the close of 
their respective polls count the laillots cast thereat.

(g) That the total of vote* returned i* largely in excess of the vote 
recorded in the poll hook.

(h) That the return of the deputy returning oflicer* for poll* number*
and :t to the returning officer or the certificate* of *aid return* to the

returning oflicer are incorrect and from inquiries 1 have made 1 verily 
lielieve that the thirty-nine electors qualified to vote thereat voted aguinst 
the hy law in noil No. 2, instead of nine as certified by the returning offl 
eer. and in |m>1| No. .1 at least fifty five instead of thirty-one as certified 
by the returning officer.
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GOODFRIEND v. GOODFRIEND.
Ontario High Court. Trial before Middleton, J. March 1. 1912.

1. Divorce anu Separation (8 V A—45)—Action fob Alimony—Debee
tion by Husband.

The conduct of the husband in removing and taking up his re*i 
denee with »ome of hi» own relatives with whom his wife in not on 
good term* and cannot reasonably lie expected to reside, amounts to 
desertion on bin part sullicient to found an independent action for 
alimony if he fails to provide for her maintenance.

[See also Kversley on Domestic Relations, 3rd ed. p. 40(1.)
2. Divorce and Separation (8 V C—55)—Alimony—Allowance Pbopok

tion ate to Husband's Income—Wife's Separate Earnings.
The general rule in fixing permanent alimony iu an alimony action 

is that the wife is entitled to one third of the husband's income sub 
ject to deduction in respect of any independent separate income the 
wife may have apart from her own earnings.

3. Divorce and Separation (8VC—58)—Alimony Action—Fixing Per
manent Allowance—Husband's Earning Power Suspended
Through Illness.

Where the husband is incat....itated by illness from earning an> 
thing, the wife's right of action for alimony is not to be based upon 
his former increased income which included earnings during health 
but upon his present income from any source ; nor can the corpus <>f 
his estate lie charged with the deficiency required for the wife's 
maintenance.

Action for alimony, tried at Kingston on the 28th February 
Judgment was given for the plaintiff.
«/. A. Hutcheson, K.C., for the plaintiff.
J. L. Whiting, K.C., for the defendant.
Middleton, J. :—The plaintiff and defendant were married 

on the 28th October, 1907. The plaintiff is thirty-six years of 
age and her husband forty-eight. There is no issue of the 
marriage. The husband owns a farm worth $3,500, unineum 
bered, and the usual stock and cattle.

In the spring of 1909, the defendant was attacked by paraly 
sis. He became, and still remains, utterly unable to work. IIis 
condition is said to be slightly improving, but it is as yet un 
certain whether he will ever be able to do anything.

The plaintiff did her best to face the situation in which she 
found herself with her invalid husband, but in the fall of 1909 
she realised that it was impossible to continue farming, as she 
had not the physical strength and could not afford help. Some 
of the farm chattels had been sold in the meantime, and she 
made up her mind that the best thing was to sell the remaining 
stock, etc., and move to the village of Gananoque, where she 
would rent a house and take in boarders. In this way she 
hoped to be able, with the assistance of the rent of the farm, to 
maintain herself and her husband. The husband's condition at 
this time prevented him from taking any active part, but he 
appears to have concurred in all that his wife was doing.

A house was rented in the village, the farm was rented, and 
when the time for moving came the furniture was taken to
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(iananoque. Tin- husband desired to remain lor a few days 
with hia father, mother ami sister, who livv<l on an adjoining 
farm; and the wife left him, understanding that In- would fol
low her in a few «lays, lie did not come, ami she has made 
various attempts to induee him to move to the village, hut he 
prefers to stay where lie is. It is said that lie is indueed to 
adopt this courue by his relatives, and that in his enfeebled con
dition lie has become subject to their domination. Un his behalf 
it is said by his counsel that he prefers to stay upon a farm, that 
he has been brought up ami lived all his life upon a farm, and 
that he does not think his chance for recovery would be as good 
if compelled to live in the village.

There is no evidence to indicate that the husband and wife 
cannot live happily together. It does appear that the wife ami 
her sister-in-law cannot agr-e. It is entirely out of the ques
tion for the wife to live with her husband where lie now is.

At the trial I went out of my way to try and bring alxmt 
a settlement; but neither party would give way. and each assert
ed his or her right; so that I am compelled to deal with the 
problem thus presented, in accordance with the strict rights 
of the parties, trusting that in the end good sense may prevent 
what 1 feel would Is* a disastrous result.

At the time of the removal to (junanoque, all outstanding 
liabilities were paid, and the wife then found herself in pos
session of $d7b, which included $ÎH) rent of the farm for the 
first year. She used a portion of this $.'l7b in furnishing the 
house; and she has from time to time encroached upon what 
remained, so that now this fund is entirely exhausted. She has 
In-cii keeping four Isiurders. and has not Is-en able to make 
sufficient to maintain herself without resorting to the capital 
fund. The husband has received the second year’s rent of the 
farm, $140, and apart from this lie has la-en maintained by the 
charity of his relatives.

When asked her plans for the future, the plaintiff said that 
she desired to have her husband live with her in the village. 
This would necessitate getting rid of two of the boarders. She 
thinks that with the rental of the farm and the profit from the 
two remaining hoarders she would lie able to maintain her hus
band. who can do nothing for his own maintenance. It is quite 
obvious that she is mistaken in this, and that the result will lie 
that the farm will Is- sold or incumbered and will ultimately he 
lost. It seemed to me that she would have been wiser if she 
allowed her husband to be maintained by his father until it 
«oitld be ascertained whether he would ever lie able to take up 
farming again; but she is not ready to assent to this.

I think that the plaintiff has done nothing to disentitle her 
t*> her rights, ami that she has a right to lie maintained by her
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husband. 1 think his conduct amounts to a desertion, and that 
he has no right to take up his own residence in a place where 
his wife cannot go, and then tell her to maintain herself.

I have not been referred to any ease at all like this in its 
circumstances, and 1 have not been able to find any. The gen 
eral rule is, that the wife is entitled to one-third of the income 
of the husband. IIis income will, of course, include his earn
ings. If the wife has an independent income, then this is to be 
taken into account in making her allowance; hut 1 can find 
nothing to warrant the statement that the wife’s share of the 
income is to be cut down by reason of her own earning capacity. 
Nor can I find anything that indicates that where tho husband 
is by illness incapacitated from earning, the wife is entitled to 
resort to the corpus of his estate for her maintenance. 1, there
fore, conclude that the most I can give the wife, under the cir 
cumstances, is one-third of the rental of the farm, say, $50 per 
annum. This should be paid to her quarterly. I do not think 
that any allowance should be made for arrears, because since 
the separation she has received and spent $376, while her hus
band has only received $140.

The wife is also entitled to her costs; but I am told that the 
litigation has been conducted very inexpensively, and 1 feel 
sure that the plaintiff’s solicitor will not feel himself aggrieved 
when I tix the costs at $75 a sum which is quite inadequate as 
indicating the value of his services rendered, but will.
1 fear, bear all too heavily upon the unfortunate defendant.

I do not desire that there should be any proceeding taken 
which would bring aland a sale of the farm. That at the present 
time would be disastrous to both parties. 1 will, therefore, 
listen favourably to any application for a temporary stay of 
execution for these costs if payment cannot In* arranged between 
the parties. It goes without saying that this allowance to tin- 
wife must be regarded as in the nature of a temporary arrange 
ment only; and that, if the husband recovers and does not then 
make adequate provision for his wife-, sin- will In- at liberty to 
apply to a Judge in Chambers for an increased allowance. At 
present, there is nothing to indicate that, if the husband is 
fortunately restored to , he will not* * I a home for his 
wife.

Jmtfpnrnt for plaintiff

4
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BROTMAN v. MEYER QUE.

Proriurt: of (Juchrr. Court of Itrrirn. sir Mrlhounn Toil. Tcllirr and ^
Dunlop, 77. Frbruary *28. 1012.

IIROKKB l 8 II n—lli) — ItKAL ElTATK A«;EX I—< 0X1 MISSION—DEFAULT OF -------
I'mxtii'al to Co.xm.ETK S.xi.K. Feb. 28.

When* ;i real estate agent procures a written offer of pun-liaso made 
in good failli by a |w*tson able and willing to carry out the same of 
which written offer the owner signs an acceptance and the offer con- 
tains a *1 imitation that the owner shall pay a certain percentage 
“provided lie accepts the offer,” the agentV mandate is fulfilled and 
the commission earned, although the owner declines to carry out the 
sale; so far as concerns tin* agent’s right of action for his commis
sion. the signing of the agreement under private signature is an nr 
ceptance of the offer although his principal refuses to complete the

| Li'jhthaU v. Caff'oit, 0 L.X. 20»; TAowms v. Urrkley, .12 
.fur. 207; tiohur v. Yiilrnrurr, TI..I.Q., (1 S.( 2 I'd ; Itroirn v. Mr Don
aid, R.J.Q. (I S.C. 491 ; and MnsnirotIr v. I.aroir, U..I.Q. 40 S.V. 218, 
specially referred to.]

'Pills was an appeal from the decision of (iuerin, JM dismiss
ing plaintiffs’ action for commission with costs.

The appeal was allowed.
Messrs. S. 11’. -I(Ieohs, K.C.. and /*'. G lh l.orimii r, K.< V. for 

plaintiffs, appellant.

Paul St. Germain, for defendant, respondent.
The opinion of the majority of the Court was delivered by 
l)rNi.oi'. ,1. :—This ease is inscribed in review by the plain

tiffs from the judgment of the Superior Court rendered on the 
1st December, 1910, dismissing plaintiffs' action with costs 

The plaintiffs by their declaration in substance allege : that 
they claim $990.50; that, on the 21st .January, 1909. by writing 
sous srinij privé (under private signature) iplaintiffs exhibit 
So. 1 )—the defendant authorized the plaintiffs to sell his prop
erty, No. 12 Park Avenue, at Montreal, for the price of $19.500, 
the defendant to pay plaint ill's a commission of 2* ■/, : that, by 
another writing sous si in;/ privé, dated 12th February, 1909, Kx. 
P. 2. a person called N. Hanks agreed to purchase the said prop
erty for the price of $12,500; that the defendant wrote at the 
foot of the writing signed by Banks the following words ; “I 
accept this offer with these conditions;” that defendant now re
fuses to give ii title to Banks, without cause ; that on the 15th, 
and 17th February, 1909, the defendant acknowledged to owe 
and promised to pay this sum of $290.50, which the plaintiffs 
deserve ami which they have legitimately earned.

'flic defendant pleads in substance that he admits having 
signed the writing, Kx. P. 1.. that the said Banks was never a 
serious purchaser and that to the knowledge of plaintiffs, hut 
the plaintiffs had gotten him to sign the writing, Kx. P. 2, on the 
pretence that they had found a r and for the purpose
of obtaining the payment of their commission ; that it is false999
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QUE. 1 luit defendant ref uses to pass a title to Banks without cause :
(, that Banks has never offered to defendant to pax or to pass a
1012 title : that, on the contrary, on the 17th February, 1909, he
---- declared in writing that lie was incapable of carrying out his

HmiTMAN obligations- Bx. I). 1., and In* denied having promised to pay 
Mkykr. on the 10th and 17th February, 1909, the sum claimed, and in
---- other respects lie denies the allegations of the plaintiffs* deelar-

*" '' * at ion.
The proof establishes that, by the writing of the 21st Janu

ary, Ex. 1\ 1., the defendant authorized the plaintiff to sell his 
house. No. 12 Park Xve., in the city of Montreal. This author 
i/at ion to sell has on its face the following obligations:

(a) Price, $13,50(1 ;
I b) The assumption of the mortgages amounting to $9.500
(c) To pay cash $4,000, the balance of the price of sale.
id) To assume all the taxes and other obligations mentioned

in the deed of sale from Berlind to Meyer, the defendant :
(e) To pay a commission of 21 .V, provided the offer of the 

plaintiffs should be accepted.
This authorization was given for a period of three months.
On the 12th February, 1909, about 20 days after the said 

authorization had been given by the defendant to plaintiffs, tin* 
latter brought to the defendant an offer made by X. Banks, 
one of their clients, to purchase the property in question from 
the defendant on the following conditions :

(a) Price, $12,500.
(b) To assume the mortgage $9,500;
(r) To pay cash $1.00(1 on the passing of the title:
(d) To pay the balance of the price of sale in instalments 

of $150.00 per annum with interest.
Now it will he seen that this offer was duly accepted b\ 

defendant the same day in the following terms :
Montreal, 12tli Kelt. lOna.

1 accept tide offer with this condition.
( Signed ) W. Mover.

It appears to me after a careful consideration of the evi 
deuce, that the offer made by Banks had been accepted and that 
the commission of 2,V, mentioned in the authorization to sell, 
of date the 2oth January, 1909, liecame due. The following 
terms as to the commission ;—

The commission to In- 2% , provided I accept their offer, 
do not seem to he susceptible of any other interpretation. It 
was not plaintiffs’ business to see to the completion of the trans
action between defendant and Banks, and if the defendant lias 
deemed fit. without the knowledge of plaintiffs, to rescind tin* 
acceptance made by him on the 12th February, 1909, this can
not, in my opinion, free him from the obligation to pay (In*
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commission of which lie had promised to pay on the
acceptance of any offer, made ill rough the plaintiffs, to purchase 
his property on Mark Avenue.

The evidence discloses that both the defendant and the pur 
chaser Banks were trying from the lirst to get out of the sale, 
and finally, without the knowledge of plaintiffs, to rescind the 
acceptance made by the defendant on the 12th February. BHHI. 
This cannot. in my opinion, affect plaintiffs' right to collect 
their commission on the sale in question. Moreover, the evi
dence shews that defendant was willing to pay the commission 
in instalments one time, but subsequently lie refused so to do 
and repudiated plaintiffs' claim in toto.

In lav opinion, the sale was completed by the acceptance of 
the offer brought by plaintiffs to defendant. The purchaser 
Banks admits that lie purchased the property in question and 
that I was able to pay the $1.000 which was payable in cash. 
If there were no sale, what was the necessity of rescinding it 
Why does defendant say in his letter to Banks of 17th Feb.: "‘ I 
hereby take back the property in question . . ."if he had
never parted with it !

In support id* the conclusion I have arrived at that the sale 
of the property was completed by the acceptance of the offer 
brought by plaintiffs to defendant—in addition to the author 
it les referred to in plaintiffs' factum. I would refer to the case 
of I. if ih th all v. I'aff'n //, fi Legal News 202, decided by the lion 
ourable Mr. .1 ustice Taschereau in the Superior Court on the 
2bth June, 1883. where it was held :

Where a broker or agent tin* negotiated n wale of pro|>crtx lietxxecn 
III* print- ipa I and a purchaser whom lie haw procured, and an agree 
uieiit for carrying out I lie tranwaction iw entered into tietween the 
partie*, lie i* entitled lo hi- cointniwsjon. notwithstanding that the 
agreement max fall through by reason of bad faith in one or other of 
the partie* to the contract.

In rendering judgment, the Honourable Mr. Justice Tascher
eau held that there was no proof that Cameron was not in a 
position to deliver his property as agreed upon, or any of the 
things complained of, and even if there were, that, according 
to the well-established jurisprudence of this country, and accord
ing to article 1722 of the Code above cited, the commission of 
the plaintiff was earned when the parties whom he had brought 
together entered into the agreement and the amount was fixed 
by the acknowledgment* of the defendant himself.

The agreement referred to reads as follows :
Mont mil, 15th September. 187s.

Having to-day made arrangement* tn -ell the mines to tin* -aid .1 
V Cameron, for #20,000 upon the deed being completed, I am to settle 

with yon for #5,000.00 as your commission, the thousand dollar* to 
I»- arranged with Mr. Constant out of that *uiu.
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This, to my mind, is a very similar case to the present one. 
Numerous authorities in this ease were cited by counsel for the 
plaintiff and are found at page 203 of this report.

I would also refer to the ease of Thomas v. Mcrklcy, 32 
Lower Canada Jurist, page 207. In this ease, as appeal’s by the 
report, M. employed 1'. to sell a certain property belonging to 
M. T. advertised the property and negotiated with several per 
sons, one of whom. <!.. he sent to M. M. shortly afterwards 
notified T. that they could not agree on a price and that he 
wished to withdraw the property from TVs hands and occupy 
it himself. T. thereupon rendered him his account for adver 
Using his property for sale, which M. paid. Two days after 
wards, M. sold the property to 0., upon which T. brought an 
action to recover his commission of 2l/fc% on the price. Held, 
that M. was liable to T. for the said commission on the prie- 
of sale. This judgment was given by the Hon. Mr. Justice 
Jette, and the formal judgment of the Court, cited at pages 
2<ih and 200, strongly supports the opinion that I have formed 
that a party is entitled to his commission when he furnishes a 
purchaser willing to pay the price agreed on for the properl.\ 
between defendant and him.

I would refer also to article 1722 and 1472 of the Civil Code 
As I said before, I am of opinion that the plaint ill's hav- 

established their right to a commission and that they were tli- 
effective and efficient cause of the sale, and that, under the cii 
cumstances of this ease, the relations of buyer and seller had 
been brought, about between Banks and the defendant through 
the efforts of plaintiffs.

In addition to the eases 1 have already cited 1 would refer 
to the ease of (lohicr v. Villein net. R.J.Q. (i K.C. 21H, decided in 
the Court of Review on the 10th day of September, 1804.

It will be seen from the report of this case, that the defend 
ant inscribed in review from the judgment of the Superior 
Court granting plaintiff the amount of his commission sued for. 
and by his factum contended that there had been no sale within 
the meaning of the agreement, but merely a promise of sale to 
Mr. K. M. St. John, of date lti February, 1803, and that, at tin- 
date of the institution of the action, the defendant was still pro 
prietor, there being no deed passed and defendant had not 
received the price.

It will he seen that this pretension is very similar to the one 
raised by the defendant in the present case. But the judgment 
of the Court of Review unanimously confirmed the judgnn-nt 
of the Superior Court granting the plaintiff his commission 

I would also refer to the case of Itrown v. McDonald, R.J.tJ. 
ti S.C. 401, where it was held :

Where real estate agents effect the sale of the property place-1 n 
their hands but the sale in not carried out owing to a defect in the 
title, they are entitled to their usual commission.
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1 would also refer to the case of Massicotte v. Lavoie, R.J.Q. 
40 8.C. 258, decided in tin* Court of Review, where it was held:

That, in an agreement lietwern the owner and an agent for sale of 
a busmen* for a commission to be paid out of the first money received 
after completion of the bargain, a covenant “that the right (exclu 
sive)” is given for eight days, it does not mean that the sale must 
lie effected, but that the purchaser lie found within that delay. So 
if the agent, within two or three days, finds a purchaser who after
wards buys and acquaints him with the willingness of the owner to 
sell, he is entitled to his commission, though the principal parties 
only meet and perfect the transaction after the expiration of the

In my opinion, the evidence clearly shews that plaintiffs 
have established their claim and the material allegations of their 
declaration, and that the defendant has failed to prove his de
fence. 1 am, therefore, of opinion that there was error in tin* 
judgment of the Superior Court dismissing plaintiffs’ action, 
and that the judgment of the Superior Court should he reversed 
and plaintiffs’ action maintained and judgment given against 
defendant for the full amount sued for. to wit $330.50. and in 
tcrest and costs in both Courts.

Tkllikr, «1., dissented on the ground that plaintiffs had ob
ligated themselves to sell the property, whereas they had con
tented themselves with obtaining a promise to buy and sell 
I’nder art. 147(i of the Civil Code, which differs on this point 
from art. 1580 of the Code Napoleon, “a simple promise of sale 
is not equivalent to a sale, but the creditor may demand that 
the debtor shall execute a deed of sale in his favour according to 
the terms of the promise, and in default of so doing, that the 
judgment shall be equivalent to such deed and have all its legal 
effects : or he may recover damages according to the rules con
tained in the title of “Obligations.” lie held that plaintiffs 
could be entitled to a commission only in the event of a sale. 
There never was a sale. There should be no commission.

Jr DOUENT OF THE Col.RT.

The appeal is allowed and plaintiffs’ action sustained, Tellier, 
J.. dissenting.

QUE

C. R.
1912

Appeal allowed.
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ONT NORTHERN CROWN BANK v NATIONAL MATZO AND BISCUIT CO
U |, | Ontario Hi;ih Court, Miihllrton, ./.. in Chambers. ,/annaiif II, 1012.

1012 Triai, i 9 VU :I40 i I’iuiiminahy Ihkik—Existence am» Validity m- 
Kkttlemrni Iorkkmkni Pleaded i\ Bar—Discretion m> Order 

Jan. II. Preliminary Trial.
Whore a soit lenient between the par ties is pleaded in bar to I In* 

aid ion and the remaining issues would involve the taking of depo* i 
lions under commission in a distant country at very large expense 
the (’ourt will exercise its discretionary power to order a preliminary 
trial of the issue as to the agreement of settlement alleged.

Motion by tin- defendant Garfunkel for tin order directing a 
preliminary trial of an issue as to whether there has been a 
settlement or not. and whether the same should he given effect 
to in bar of the action.

Ont. Consolidated Rule 531 of 18ÎI7, is as follows :
Subject to the provisions of the Judicature Act, 1 H9.i. and of the-.' 

Rules, the Court or a Judge may order that different questions of fa< 
be tried by different modes, or that one or more questions of fact be 
tried before the others, and may appoint the place or places for 
trial.
The order was made.
IV. ,/. McAYhinm if, K.C.. for the defendant Garfunkel.
/•'. Arnold i. K.C., for the plaintiffs.
Middleton, J. : The circumstances in this case are very uti 

usual, and, I think, justify the very exceptional order sought.
The issue as to the settlement is quite distinct, and is one ns 

to which an appeal is not likely, and the burden and expense of 
a commission to Syria are serious, quite apart from the delay 

At the hearing of the motion T suggested a course that still 
commends itself to me. The defendant was ready to agree to 
this ; and. if the plaintiffs now assent, an order can be made in 
accordance with this suggestion.

I think the action should go to trial, and the issue as to 
settlement should be first dealt with; and. if this does not end 
the action, the remaining issues should then be tried, reserving 
to the defendant the right to have a commission to take the «• vi 
deuce of Weinstock before judgment is pronounced—if, in tin- 
light of the facts as they develop at the hearing, his evidence 
appears to be material. T suggest this because there ar 
three contingencies which may make his evidence un necessary 
a finding in the defendant 's favour on the issue as to the set t b 
ment : a finding in his favour on the legal question as to tin 
form of the document; or the evidence may so shape itself that 
Weinstock cannot help by his testimony.

Whichever order is taken, costs will be in tin- cause.
I may say that I have discussed the matter with the Chief 

Justice of the King’s Bench, and he agrees with what is propos..I
Motion alloirtil
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HAM v. CANADIAN NORTHERN RAILWAY CO. MAN
Manitoba hi nil's Itrnrh. Trial before Prcnderrjaxt, J. March 1, 1912.

Damages (§111 O—.moI—Mkanvre m- Com cessation—Collision or Cars 
—Combined I'iiyhicai \nd Mental Shock—Xeiuantiii ma.

Where it- a result of a collision lietwccn a railway train ami a ^ar j
street ear ilitv to negligent o|K‘ration of the train a passenger on the 
street ear was thrown into a subway, a verdict for substantial damage- 
may Is* given against the railway emit puny whose negligence caused 
the injury, although the only substantial injury proved was that the 
plaintitf had in «• m-etpiemv -tillered from traumatic neurasthenia and 
caused the plaint ill" to In- subject to in-oinnia anil nerve troubles in 
capacitating hint for his usual occupation, although such re-ult i- 
at tribut able to the mental shock ns well as to the physical.

| I id in ia a Ifnihi iii/s t'nni inissinm i s \ . <'nil I tas ( 1HSS ). lit A. I '. 222. 
and Ihilh h \ While, I 1 Ml » 1 | 2 lx. It. 1919, considered, (iiii/ii• v. ti.T.lt 
fii.. Ht 0.1..It. .‘ill. and II ' inh i sun \ i'a nail a Atlantic. 2 ft O.A.II. t!t7 
s|M'eiolly referred to.)

Trial of action for damages for personal injuries charged 
as being due to defendant's negligence in the operation of a 
railway.

•lodgment was given for the plaintiff.
Messrs. /’. ('. Loci,i and ('. II. Lot l,i, for plaintiff 
It. U. ( lu ri,, K.f *.. for defendants.

l*RKM»KK(i.\sT, J. : The plaint iff alleges that lie received per
sonal injuries as a result of the defendants’ negligence in run
ning one of their trains, anti claims $10.000.

The particulars filed of those injuries, besides stating that 
the plaintiff was bruised and shocked, set out further that 
“since the date of the accident the plaintiff has been a nervous 
wreck, suffering from traumatic neurasthenia, being unable to 
sleep at night, and being unable to carry on any business or do 
any work.

The defendants, by their statement of defence and admis
sions filed Inter, take tin position that while they were negligent 
as alleged, such negligence did not occasion the plaint itf any 
bodily injury, and that as to the nervous injury complained of 
they are not liable at law for the same.

On the day of the accident, the plaintiff was seated to the 
right at the rear end of an open trailer propelled by a motor ear 
of the Winnipeg Kleetrie Railway Company moving southward 
on that company's tracks on Pembina Street, when having 
reached the intersection of Rosser Avenue, which is a point where 
the street railway track is diagonally crossed by a line of the 
defendants, a train of the latter moving westward at a rate of In 
to 20 miles an hour ran into the said street railway motor ear— 
the circumstances of the accident being such (as admitted by the 
defendants) as to constitute negligence on their part. A subway 
was then being excavated at that place for the purpose of allow 
ing the street railway to run underneath Rosser Avenue and 
th-' Canadian Northern Railway line : but at the time, the street 
railway track which had been deflected pending the prosecution
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of the work, was kept running on the street level along and quite 
close to the east edge of the excavation which was at that point 
about 14 feet deep. The sides of this excavation were cut almost 
perpendicularly, hut were supported by timbers set at an angle 
of about thirty-live degrees to prevent in the meantime the earth 
from caving in.

By the force of the collision, the street railway motor car. 
which was struck square, was wrenched from the trailer, carried 
some distance forward of the engine and crushed to pieces— 
which resulted in the loss of one life and injuries to others; while 
the trailer, receiving the impact at its forward end where it was 
coupled to the motor car. was swerved around on its hind wheels 
and fell or slid head-first along the timbers to the bottom of the 
excavation, where it remained rear end upwards and in a practi
cally vertical position, except for the incline of the timbers.

The plaintiff who, as stated, was to the right on the last seat 
of the open trailer, says that the last lie remembers before the 
collision is that he was watching a pile-driver working down in 
the subway, and that the first that he realized after this was that 
he was at the bottom of the excavation, lie must have been 
thrown out of his seat to tin* right by the swerving of the trailer 
and then have fallen or slid down along the car and timbers to 
the liottom. The length of the car was given as 24 or 2(i feet, 
but the plaintiff says that his fall was about 20 feet. It does 
not appear how many passengers were with the plaintiff on tin- 
trailer, but he says that the conductor and a boy were also hurt

The plaintiff at all events got on his feet, called out. looked 
up and saw the train, lie says he felt all shaken up, sore and 
nervous, and that it had “kind of knocked the senses out of” him 
He, however, crawled up the bank along the side of the trailer, 
looked around and realized the nature and extent of the accident. 
The motor car was all smashed by the defendants’ train 
There was the dead body of a lady wedged in under the pony 
trucks of the engine, and a man very seriously injured was lying 
in the debris. The plaintiff apparently looked on this scene for 
an hour or three-quarters of au hour; then he took a street car 
and went to his home which was less than a mile further south.

After arriving home, the plaintiff had supper with his wife 
and related to her the circumstances of the collision, but does 
not seem to have complained of any special injury except that 
he had been shaken up. In the evening, upon retiring he realized 
that there was an abrasion on his right leg and a sore spot on his 
head; but these were the only marks or visible wounds if they 
may be so called, and the evidence shews that they were of no 
gravity whatsoever in themselves.

The plaintiff says that he had but little sleep that first night, 
and still less the following; that lie felt more and more uneasy 
and nervous; that on the third day, twitching and shooting pains
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down his back became so violent that lie went to consult a 
medical practitioner (Dr. Clark); that notwithstanding medical 
aid, he steadily grew worse; that lie lost 40 lbs. of flesh and grew 
weaker every day; that he suffered from insomnia and impaired 
memory; that lie became unable to exert himself physically; 
that his walking lias become so uncertain that he has to use a 
cane; that he is unable to work at his trade, which is that of 
a printer, as he cannot raise his hands without starting violent 
pains down his spine.

At the time of the trial, which was about six months after 
the accident, he was still under treatment of Dr. Clark, who had 
then attended on him forty or fifty times. Two months after 
the accident, he was also examined by Dr. Lehmann acting 
under instructions from the defendants, and, a few days before 
trial, by Dr. Stevenson, at his own request. These three medical 
practitioners gave evidence at the trial, lieing called by the 
plaintiff. No evidence was tendered for the defendants.

The plaintiff's contention is that lie suffers from traumatic 
neurasthenia -that is, neurasthenia caused by shock either 
purely mental or both physical and mental.

1 think the plaintiff has fully established that he suffers from 
that form of disease, whatever may be said later as to whether 
the shock that caused it was purely mental or both physical and 
mental.

Uf course, as shewn in evidence, where there are no visible 
wounds or apparent lesions of tissue, or practically none as in 
this ease, the medical practitioner must depend very largely, and 
at times almost wholly, upon the patient’s history of the case for 
his diagnosis of the disease.

The defendants contend in this respect that the plaintiff has 
been malingering, and that all that lie says of his condition and 
its connection with the accident is invention on his part. But the 
medical evidence establishes that although there are certain 
objective symptoms of the disease which can be simulated, there 
are others that cannot, to the eye of the experienced practi
tioner. Among tin- latter is the neurasthenic tremor, quite dis
tinguishable from the alcoholic tremor which the defendants say 
the plaintiff may have been suffering from. There are also the 
exaggerated reflexes which lack the usual response and spon
taneity when shammed, and the characteristic appearance re
sulting from the general condition. The plaintiff exhibited all 
those essential and unmistakable symptoms, besides others less 
conclusive, especially when taken singly, but also very material 
as a whole.

Dr. Clark, who saw him forty or fifty times as stated, says 
that he watched him very closely, and that he is convinced that 
the symptoms could not be simulated. And Dr. Lehmann says,
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not only that he suffers from neurasthenia, hut also that he is 
rather a severe type and a marked ease of this ailment.

I find then that the plaintiff suffers from neurasthenia caused 
hy shock; and from the plaintiff’s uneontradieted evidence of 
the collision and his falling down the subway, and that of Dr 
(’lark shewing his condition three days after, together with tin 
defendants’ admissions as far as they go, the conclusion is mi 
avoidably reached that the disease was the direct result of tli 
accident.

The defendants urge further that as the only visible phvsi 
cal injuries (abrasion of the leg and swollen spot on the In-ad 
were altogether insignificant, the shock which caused the m-uras 
thenic condition was purely mental as more probably brought on 
by fright and the horror of the scene of destruction near which 
he stayed for three-quarters of an hour after the accident, and 
that the plaintiff cannot recover in law for injuries resulting 
from a purely mental shock.

Tin* defendants rely as to this upon Victorian Railways Cow 
mission* rs \. Coattas (1888), 13 A.C. '2*22. 57 L.J.P.C. (>9, 58 L.T 
390. heard bv the Privy Council, and which seems to support tie 
proposition. This case has lieen the subject of considerable, ami 
generally unfavourable, comment, it is reviewed at length in 
Beven on Negligence, 2nd ed., p. 07. | Beven on Negligence
3rd ed.. pp. fifi T5.I In I)alien v. White, [1901) 2 K.B. <>(»9. the 
Court refused to follow it: and in Cuyh v. London It. <(• S. ( 
Ry.t 1189(1 ] 2 Q.B. 248, and Wilkinson v. Dnwnton, [18971 2 
Q.B. 57, it is clear that the Court, although basing its judgments 
on distinctions, discountenances the decision.

It was also disapproved in tin- Irish case of Hill v. G. X. Uy. 
Co., 2(» Ir. L it. 428.

In Canada, it has generally been considered binding, as in 
Cu ycr v. G. T. Uy. Co.. 10 O.L.It. 511, and II< mhrson v. Canada 
Atlantic, 25 O.A.R. 437, and I should equally feel bound by that 
decision of the highest Court of Appeal for this country.

This is, however, not material in my opinion. The proposi 
lion of law there stated does not seem to me to have any appli 
cation in the present case, as the expert evidence is to the effect 
that although the visible wounds or injuries were insignificant 
in themselves, still the shock which caused the neurasthenic con 
dition was not only mental, but also physical.

I have detailed at length the circumstances of the accident 
the collision of the engine with the motor car, the swerving of 
the latter, its being precipitated down the embankment and the 
plaintiff's fall to the bottom of the subway. It is plain that in 
such circumstances, the violence of the physical shock cannot be 
measured alone hy the gravity or insignificance of the superficial 
marks or abrasions. At all events, with what personal knov 
ledge they bad from attending and observing the plaintiff, ami
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the circumstances of tin* Hceidcnt being fully laid before them, 
the three medical experts (one of whom examined the plaintiff 
on the defendants’ behalf, although appearing as a witness for 
the plaintiff) all give it as their that the shock which
caused the diseased condition was both physical and mental, and 
beyond this I do not see that it is necessary or incumbent for 
me to go.

The plaintiff should then recover.
He is fifty years old, and his health was apparently good 

before the accident. He is a printer, lie says he has of late 
years been earning about $80 a month, but there is evidence that 
his habits as a bread-earner have not been steady. One doctor 
said that his condition has not improved during the six months 
that elapsed between the accident and the trial, although it has 
not become worse ; and another doctor said that while be is rather 
a severe type of traumatic neurasthenia, still in favourable sur
roundings, that is with rest, his nervous system would likely 
recuperate. There is also the costs of medical attendance to be 
taken into account.

On the whole, 1 would fix the damages at $2.000 for which 
there will be judgment for plaintiff, with interest since July 8th. 
1910, and costs.

Judgmtnt for plaintiff.

CRUCIBLE STEEL CO v. FFOLKES.

Ontario High Court. •/. »N. Cartwright, K.C., .Monter in Chambers.
February 21, 1912.

1. Depositions i 8 V—25)—Examination of Tr.wnperkks or Judumknt
Debtor—Lands kx Juris—Ont. C.R. 90.'1.

Under the sumimiry power conferred by Ont. Consolidated Rule 903 
for discovery in aid of execution, an examination under oath may 
lie ordered of a person to whom the judgment debtor has made a 
transfer of his property or eliccts “exigible under execution” but the 
rule is not to be interpreted as extending to an examination of the 
transferee os to a conveyance made by the debtor to him of lands
dtuate in another province although such lands ma> I......xigible
under execution in that province.

2. Execution (§11—15)—Examination of Transferee op Judgment
Debtor— Property "Exiuiui.e under Execution”—Ont. C.R. 903.

Ontario Consolidated Rule 903 does not extend to authorize the sum
mary examination of the transferee of a judgment debtor, although 
the transferee is within the jurisdiction if the sole property trans- 
fered was land outside of the jurisdiction and consequently not exigible 
under execution in Ontario.

\C Hint ns v. Hornet. 12 V.R. (Ont.) 330. specially referred to. See 
also Canadian Mining and Investment Co. v. Wheeler. 3 O.L.R. 210; 
Itiitish Can. Loan and Investment Co. v. Hritncll, 13 P.R. (Ont.) 310.]

Tin: plaintiffs, as judgment creditors of the defendant, ob-
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tained an order under Con. Rule 903* for the examination of an 
alleged transferee from the defendant. On examination it ap
peared that the only transfer was of land in Manitoba. As to 
this the transferee declined to give any evidence, alleging that it 
is not “exigible under execution,” within the meaning of the 
Rule. The plaintiffs moved to have him ordered to make full 
discovery.

Harcourt Ferguson, for plaintiffs.
J. If. Spence, for the alleged transferee.
The Master said there was no contention that land in 

Manitoba is exigible under an execution issued in Ontario, 
nor was there any evidence that it is exigible in such a case 
under the laws of Manitoba. On this short ground, the motion 
fails and must be dismissed with costs, fixed at $20. See Can
adian Mining and Investment Co. v. Wheeler, 3 O.L.R. 210. 
While Con. Rule 903 is, no doubt, to be construed so as to ad 
vance the remedy (see (Jowans v. Barnet. 12 I\R. 330), yet this 
is only to be done so far as the fair meaning of the words will 
permit. To carry it to the length now suggested would be 
legislation, and not merely interpretation.

Motion dismissed.

*903. Where judgment 1ms been obtained as aforesaid, the Court or ;i 
Judge, on the application of the judgment creditor, may order any clerk 
or employee or former clerk or employee of the judgment debtor, or any 
person, nr the «Hiver or officers of any corporation, to whom the debtor 
has made a transfer of his property or effects, exigible under execution, 
since the date when the liability or debt which was the subject of the 
action in which judgment was obtained was incurred, (or where the 
judgment is for costs only, since the commencement of the cause or matteri 
to attend at the county town of the county in which such person resides, 
before a .Judge or officer authorized to take an examination under Rule 
ntm. and to submit to l>e examined upon oath as to the estate and effects 
of the debtor, and as to the property and means lie had when the debt or 
liability aforesaid was incurred, (or in the case of a judgment for cost» 
only, at the date of the commencement of 11"* muse oi mattei 1 ai I 
the property or means he still lias of discharging the judgment, and as to 
the disposal he lias made of any property since contracting the debt >r 
incurring the liability, and as to any debts are owing to him. The exam 
ination shall be for "the purpose of discovery only, and no order shall 1* 
made on the evidence given on such examination.
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STERLING BANK OF CANADA v. LAUGHLIN. ONT.

Ontario Divisional Court. Boyd, C.. Latch ford, and Middleton. «/./. 1). C.
February 11, 1012. jgj,,

1. Bills anii Notes (§111 C—75)—Discharge of Endorser—Endorse
ment on Sale of Bank Draft—Novation on Passing Clear i,oh. fl. 
ino-Houbf. Notwithstanding Suspension of Paying Bank.

When ii hank draft is purchased from the holder liy another hank which 
forwarded it to the place of payment and delivered it to the paying hank 
and permitted the latter hank to stamp it as their property in the course 
of settling balances at the clearing-house, the purchasing hank has. 
by so dealing with it, lost recourse against the party from whom it 
purchased the draft upon his endorsatiun there .C and will In- held 
to have surrendered the draft and to have accepted the liability of 
the paying bank for the clearing-house adjustment, although such 
liability was not in fact met by reason of the insolvency of and sus 
pension of payment by the paying bank on the same day on which the 
draft was cleared through the clearing-house.

2. Banks (§ IV D—120)—Clearing-House Business—Notice to Public
The method of clearing-house dealings lietween banks whereby they 

form a voluntary association to adjust balances in lieu of separate 
presentation of maturing securities is not one of which notice is to lie 
imputed to the public dealing with the hank, and unless there is evid 
cnee that the customer dealt with the hank subject to the usages of 
the clearing-house, such usages will not per sc affect the customer's 
rights against the bank.

An appeal by the plaintiffs from the judgment of the Third 
Division Court in the County of Peel dismissing an action to 
recover the amount of a draft for $115.50 upon the Farmers 
Rank of Canada, in favour of the defendant, and indorsed by 
her to the plaintiffs. The plaintiffs paid t1 ° amount to the 
defendant : but, owing to the Farmers Bank of Canada stopping 
payment, the draft was not honoured when presented for pay
ment through the Toronto clearing-house.

The appeal was dismissed.
('ascy Wood, for the plaintiffs.
B. F. Justin, K.C., for the defendant.
The judgment of the Court was delivered by

Boyd, C.:—I think the judgment should not be disturbed.
Treating this as an isolated transaction, the defendant is not in 
am way to blame. She sells the draft from the Farmers Bank and 
indorses it to the plaintiffs at Alton in order to receive its value.
She knows nothing more of the transaction, and funds were then 
in the Farmers Bank available for its payment : but the plain
tiffs failed to collect the amount from the Farmers Bank be
cause of their failure to pay on the 19th December. She re
ceived the money on the 16th December, and the draft was for
warded to the Toronto office of the Sterling Bank on the same 
day, and was received at 8.30 a.m. on the morning of the 17th, 
too late to be sent to the clearing-house that day, which was 
Saturday. It went through the clearing-house at 10 a.m. on
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their property on the 10th. This indicated a change in the re 
lations of the two banks, which, I think, may he properly con 
sidered as exonerating the defendant from any liability to iv

SlKHLIXO 
1U N K OK fund the money to the Sterling Rank. There is no evidence 

given that she is or was aware of or is to be bound by the deal

I.M UHLÎN.
ings sanctioned as between the banks by their voluntary assn 
eiation in the clearing-house system. That is a matter not bind
ing per sc on the • unless it can be assumed or proved
that the party sought to be charged has been dealing with tie 
bank subject to the usages of the clearing-house. No such evi 
dence was given in this ease, and the inference to be drawn from 
what was in evidence was, that the Farmers Rank had become 
debtor to the plaintiffs for this instrument.

.1 ppi til tlisttl i.SSi ll.

B.C.
TAYLOR (plaintiff, respondent) v. BRITISH COLUMBIA ELECTRIC 

RAILWAY COMPANY, LIMITED (defendant, appellant).

C. A.
1912

Hrilish Columbia Court of Appeal. \l action a hi. C.J.A.. Inina ami 
llalliher. 77.1. January 9. 1912.

Jatt. 9.
1. Appeal ig VII 1.2—iso»—Kkvikw of Skcomd Kxvkssivk Ykkihvi

I)amacks Hkucckii on Appeal.
Where the damages awarded hy the jury at the lii>t trial weir 

held to lie excessive and the Court of A|i|ienl had ordered a new trial 
and the result of the new trial was a verdict for a still larger sum. 
the Court of Ap|ienl. upon an appeal from the second verdict, max 
itself fix the amount of damages instead of sending the case hack for 
a third trial Indore a jury hy virtue of its statutory power*.

| See Annotation to this case.j

2. Appeal (§ VII L 2—475)—Skttixu Ahiiik Verdict—Kxckmrivk Dam-

To justify the setting aside of a verdiet on the ground of cxcvs.jx. 
damages, the appellate Court must find that the damages are -• 
excessive that twelve reasonable men could not have given them, >i 
that the jury have disregarded some direction of the Judge or hav- 
considered topics which they ought not to have considered or lux.- 
applied a wrong measure of damages.

[Pranl v. lira ham. 24 Q.ll.l). 53 and Johnston v. ! lirai 11 Vs/. - > 
Pi,.. (19041 2 K.B. 250. 73 L.J.K.B. 5(18. 20 Times L it. 455. applied. |

Appeal from tin* judgment on the second trial of the adion 
with a jury on tile ground of excessive damages.

The appeal was allowed and the damages reduced to a sum 
fixed by the Court of Appeal.

1.. <i. Mt l’hillips, K.C.. for appellants.
Messrs. G. K. MeCrttssnn and .1. M. Harper, for respondent.

The judgment of the Court was delivered by Calm her. d..\ 
This ease came before us on appeal at the sittings held ill Van

couver oil Novemlfer 24th. 1910. Taplor v. British Columbia 
Hh, trie lip Co. (1911), Ri R.C.R. 109.

1
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The jury at the trial awarded $10,000 damages which a 
majority of this Court held excessive, and the ease was sent 
hack for a new trial.

Upon the second trial, the evidence disclosed that the plain
tiff was in practically the same condition as at the first trial, 
and that little or no improvement had taken place and that the 
chances for improvement in the future were slight. Upon this 
evidence the second jury awarded $17,500 damages.

From this verdict the defendants appeal, and the appeal was 
argued before us on the 27th of November, 1911.

In my opinion these damages are excessive, and as the case 
has already been twice tried it seems to me the better course 
to pursue is to proceed under marginal rule 869a of our 
Supreme Court Rules and reduce the damages instead of sending 
the case hack for a new trial.

The plaintiff’s age was 51 or 52 at the time of the accident, 
and he was employed as a blacksmith at $80 per month, and 
there is some evidence of a more or less unsatisfactory nature 
of his making extra money after hours, buying and selling cattle 
and waggons. There can be no doubt whatever from the evi
dence that the plaintiff was very seriously injured and can never 
fully recover and that he has suffered great mental and physical 
pain.

This is a case where no money compensation which a jury 
might award, could fully compensate the plaintiff for the in
juries received, but it is not upon that principle juries should 
proceed in awarding damages.

I think we may assume from the evidence that there is not 
much probability of the plaintiff ever being able to earn any 
thing in the future, and assuming that the jury took that view 
of tin* case, they would be entitled to take into consideration (in 
arriving at the amount of damages) the cost of medical attend
ance; the pain and suffering endured by the plaintiff (both 
mental and physical) the impairment of faculties; the probable 
length of time the plaintiff would have lived; the loss of earn
ing power; and the burden of maintaining himself, having 
regard to his station in life.

In this view’, ami upon the evidence before us, 1 do not think 
that the jury could reasonably have awarded $17,500 damages.

I come to this conclusion after fully considering and approv
ing of the rule laid down by Lord Esher in Praed v. Graham, 59 
L.-I.Q.B. 230, 24 Q.B.I). 53, considered and approved of in John
son v. Great Western Ry. (1904), 73 L.J.K.ti. 568.*

I would reduce the damages to $12,000.

Order reducing damages.
Si'v lu-ml notc 2 to tlii* cum* summarizing the rule of law here referred 

to.
26—1. D.L.R.
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Dominion* Law Reports. [1 D.L.R

Annotation—Appeal (8 VII L 2—480)—Appellate jurisdiction to reduce
excessive verdict.

Tin* statute establishing tin* British Columbia Court of Ap|ieal trail* 
ferred mid vested in that Court all jurisdiction mid powers civil mi i 
criiiiiniil of the Supreme Court of llritieh Columbia and the Judges 
thereof sitting as a full Court. 7 Kdw. VII. (B.C.), eh. 10, see. fl.

The Supreme Court of British Columbia prior to the establishment m 
the Court of Appeal bad original and appellate jurisdiction both civil un-l 
criminal for the province. 3 & 4 Kdw. VII. (B.C.). ch. 1.1, see. 9.

Every appeal from a linal judgment, order or decree, is deemed to in 
elude a motion for a new trial, unless the notice of appeal expressly state* 
otherwise. 3 & 4 Kdw. VII. (B.C.), eh. 1.1, see. 87(3).

Appeals are subject as to I lie notice and conditions thereof, to tin* Rul. - 
of Court for the time being in force. 3 4 4 Kdw. VU. (B.C.). eh. 1.1. see*

All appeals “shall be by way of rehearing and shall Is* brought In 
notice of motion which shall specify the grounds of appeal. B.C. Rule* 
(1900) 86.1.

The Court on appeal is declared by Rule 808 (B.C. Rules of 19001 ».. 
have power to draw inferences of fact and to give any judgment and make 
any order which “ought to have lieen made," and to make such further or 
other order as the case may require.

These powers may lie exercised by the Court notwithstanding that 
the notice of appeal may Is- that part only of the decision may Is* reversed 
or varied, and such powers max also lie exercised in favour of all or am 
of the respondents or partie*, although such rescindents or parties max 
not hax'e appealed from or complained of the decision. B.C. Rule. 
(1906), No. 808.

If upon the hearing of an appeal it appears that a new trial ought t.. 
Is* had. the Court may order the verdict and judgment to lie set aside, and 
that a new trial shall Ik* had. B.C. Rule No. 809 of 1900.

A special clause .1a to Order .18, marginal rule 809n. deals with appel 
late power in respect of excessive damages and is as follows:—

*MA. ( ROOfi. I Where excessive damages have lieen awarded by a jury. 
if the full Court is of the opinion that the x'erdivt is not otherwise unie i 
tamable, it may reduce the damages without the consent of either party 
instead of ordering a nexv trial."

This rule is to lie considered as a departure from the doctrine of Eng 
lish law enunciated in ./owes v. Hough, .1 Ex. 1). 1 ‘22, approved in Prenliee 
V. I'onaolidated Itouk, 13 O.A.R. 74. that where the jurytlnd the facts the 
Court cannot In* substituted for them liecause the partie» have agreed that 
the facts shall In* decided by a jury; but that where the trial is by a 
Judge alone the apjiellate Court has the same jurisdiction that he has and 
can tind the fact* whatever way they like. Jancn v. Hough. .1 Ex. I). 1 it 
Read v. I tide rami. 13 Q.B.D. 781 ; Xnrth Itriliah Co. V. Tour ville, *2.1 < an. 
S.C.R. 177; I’oghlnn v. Cumberland, 118981 1 Ch. 704, 78 L.T. .140.

In Hell v. I.oirea (1884), 1*2 Q.II.I). 3.10 (C.A.). it was held that the 
Court of Appeal had power, xxith plaint ill"* s consent, without ordering a 
new trial, to reduce the damages to such a sum as the Court would • *n 
tdder not excessive, and this decision was frequently acted ii|niii by tin* 
Court of Appeal, but it was overruled by the House of Lords. Wall x
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Annotation < con tin uni i—Appeal (8 VII L 2—480)—Appellate jurisdiction to 
reduce excessive verdict.

11'*#/#. f 100.*) 1 A.c. 11"*. The latter tribunal held that this courue cannot lie 
adopted unless both plaintiff and defendant con.-ent to it.

It wa* held in V ratal v. (Iraham 11S89). 24 Q.ll.l). 58. that a new 
trial will not lie granted on the ground that the verdict is for excessive 
damages unless having regard to all the e iron in stances of the ease, the 
Court is of opinion that the amount is so large that no twelve men could 
reasonably have given it. But in Johnston v. H. It. ////. Co., f 19041 2 
K.B. 250. it was held this rule must now lie construed in the light of 
other decisions of the English Court of Ap|*eul, the effect of which is that 
a verdict may lie set aside and a new trial granted if tin* Court, without 
imputing perversity to the jury, comes to the conclusion from the amount 
of the damages and the other circumstances, that the jury must have taken 
into consideration matters which they ought not to have considered or 
applied a wrong measure of damages.

In libel actions where just ideation is pleaded and malice has lieen 
proved, though the jury may take into consideration all the circumstances 
going to prove malice, whether these circumstances were before or after 
the publication of the liliel sued upon, it is not o|*en to them to give 
damage*, for any separate or independent cause of action. . I ndernon v. 
Co li ci t ( 1908), 24 TX.lt. 899.

If the damage* are so small as to shew that the jury must have 
omitted to take into consideration some of the elements of damage, a 
new trial will lie granted. Phillips v. !.. «(• X. II'. A*//. Co. (1879). 5 Q.R.T). 
7* (C.A.i.
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HANEY v. WINNIPEG AND NORTHERN RAILWAY CO.

Manitoba Hint's Hencli. .Motion bcfon Crciiili i ii'ImI, ./, March S. 1912

1. Evidence (8 II K—88in- 
Eminknt Domain-

- Sr ATt's ok Party Attackixu Prik-ekdinus in 
-Service of Notice—Title.

2. CONTRACTS (8 1 E (I—121 I - 
Taking Possession.

-Requisites—Sale of Lam»—Effect oi

A contract to purchase is not established as against a railway com
pany entitled to take lands by eminent domain proceedings, by the 
fact of the company having taken possession of same after notice from 
the owner naming bis price and stating that if they took posses-ion 
lie would construe their action as an acceptance of his terms.

K. B.

On an application to the Court to restrain expropriation proceeding* 
taken by a railway company on the ground that the company had 
agreed upon a price with plaintiff, the plaintiff's status j* proved prima 
facie by shewing that lie had lieen served as owner with notice of 
arbitration proceeding* by the company without his further shewing 
hi.* title or interest in the land.

Application for an injunction restraining defendant com
pany from proceeding with an arbitration upon expropriation 
proceedings by a railway company.

The motion was dismissed.
•/. li. Coyne, for plaintiff.
O. II. Clark, K.C., for defendants.
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MAN. 1‘rkndkko\sT,-Plaintiff nn*d not shew his interest in the
hind; his luiving been served by defendants with notice of arhi 

Ml,., tration proceedings gives him his status on this application.
The application is based on an alleged contract whereby th 

i'rtn<!«-rge<t.j. are said to have agreed to pay plaintiff a stated
price for the land, followed by their taking possession of sam*

I should probably hold that a prinui facii case is made that 
defendants have taken possession. But as to the defendants 
agreeing to pay any particular price, there is really nothing 
shewn except an intimation by the plaintiff that lie would not 
sell for less than so much, and that he would consider the de 
fendants taking possession as an agreement on their part to pay 
that price. This taking possession surely does not constitute an 
agreement to pay the price asked, even if plaintiff intimated 
that he would put that construction on defendants* action. 
There is not the least evidence of an agreement as to prie 

The application is dismissed with costs.
Injunction rrfusi <1.

ONT.

D. C. 
1012

■Tan. 10.

WILLS v. BROWNE.

thilaiin Dirinional Cowl. IlnyJ. (\. Itiihlrll mul SuthrrlanJ. ././, 
January 10. 1012.

1. I»'ii mi nt 18 I—.1)—Mandatory 1Uh.mf.xt—Vkisoxal Skbvicf: Non
DF.I.KliATION.

Where the contract of iNiilment calls for more than mere ptuirc j» i 
formance of n duty. l.e„ where the idea of service and labour dominai. « 
that of the mere custody of the chattel, the personal element ill the hail 
ment distinguishes it from ordinary hnilment so that the rule a- to a 
gratuitous bailee's liability only extending to acts of gross négligea.-«> 
does not apply : lint the rule ilrlryatun non ticlrqaii does apply and 
the mandatory bailee is liable ns for breach of trust if he contravenes 
it.

2. It'll.Ml NT I 8 III - 17) —tiRATl'ITOl H VXIlKBTAKlXU — CfSTUDY of

Where in bailiiH'iit the principal objects sought in the contract are 
service and Inlmtir and the custody of the chattel in bailment i- 
merely incidental, the ordinary rule that in eases of gratuitous hail 
nient the bailee is only liable for nets of gross negligence, doe. n >t 
apply ; the element of jiersonal trust dominates that of mere eiistodx 
and the ‘Mstodlan of money will lie liable a* for breach of trust in « ,m- 
of loss due to the negligence or misconduct of another person to whom 
lie delegated the custody of the money without the owner’s con- at 
where a right of delegation is inconsistent with the gratuitous sen<■ •• 
which the bailer* undertook.

Aitkai. by dcfcinbint front the judgment of Judge Denton. 
Junior Judge of the County Court of York County at Toronto, 
in favour of tin* plaintiff in respect of a loss sustained through 
the embezzlement by defendant's clerk of certain moneys lie- 
longing to the plaintiff.

The appeal was dismissed.
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The judgment appealed from was as follows: ONT.

Denton, Jun.Co.C.J. :—The plaintiff is a real estate agent, D.C.
having an office in College street, Toronto; the defendant is a 1912
grocer, his firm having its store close to the plaintiff’s place of w7iT
business. The plaintiff and defendant had had business deal- „ ‘
ings before the transaction in question occurred, the plaintiff Hrow.m
having collected the defendant’s rents, and the defendant having Jm,I(77m„
borrowed money from the plaintiff from time to time on the 
security of these rents. On Saturday the ‘22nd July, 1911, be
tween 11 and 11.30 in the morning, the plaintiff went to the 
defendant’s store and asked him if he had time to go down to 
the city hall and buy for him $500 worth of tickets of admis
sion to the Canadian National Exhibition. These tickets could 
then be bought at a discount of 10 per cent.; in other words,
$450 would buy $500 worth of tickets. The defendant said that 
he had the time, and that he would get the tickets, whereupon the 
plaintiff handed the defendant $450 in cash. The Exhibition 
offices at the city hall closed at 12 o’clock, so that there was no 
time to be lost. Shortly after the plaintiff and defendant sep
arated, something came up in the store to prevent the defen
dant going in person. The defendant then called in one Innés, 
a clerk, and handed him the money, with instructions to go 
down and get the tickets. Now, Innés was a young man about 
21 years of age, who had been employed from time to time by 
the defendant, to deliver goods. Innés had been intrusted with 
the work, not only of delivering goods, but of collecting cash 
for the goods, when occasion called for it. Frequently he would 
collect as much as $10 and occasionally as much as $40 or $50 
before paying it in. The defendant swore, and it is not contra
dicted. that up to this time he had alw ays found limes an honest 
boy, and had every reason to believe that he would execute pro
perly and honestly the business rusted to him. Innés took 
the money and started off for t' ity hall, where these tickets 
were to be bought. He did not y them, but, instead, got drunk 
with the money, and, when found, had only $150 in his posses
sion. The defendant, his employer, laid a criminal charge 
against Innés, who was found guilty and sent to prison. The 
$150 recovered by the police was paid over to the plaintiff on 
account. The plaintiff now sues the defendant to recover the 
remaining $300.

The argument of the defendant’s counsel is. that the de
fendant, at most, was an ordinary gratuitous bailee of this 
money, and can be held liable only in case it is shewn that the 
act of intrusting the money to limes amounted to gross negli
gence. It is also contended that there was no binding contract 
on th - nart of the defendant to get these tickets for the plaintiff, 
because there was no consideration for the promise. But there 
an- different kinds of gratuitous bailments; and what might be
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Bkowni:. 
Jmlk'v Hellion.

considered gross negligence in one elass might not be so cousi 
dered in the other. This case comes under that class of gratuit 
ous bailments called mandates. This is an obligation which arise- 
where there is a delivery of money or goods to somebody who i> 
to carry them or do something about them without any reward 
The difference between tliis class and the ordinary class of gral 
uitous bailments is, that in the one elass the principal object 
of the parties is the custody of the thing delivered, and the set 
vice and labour are merely incidental; while in the other the 
labour and services are the principal objects of the parties, and 
the custody of tbc thing is merely incidental. It has been held 
time and again that the mere acceptance of the goods by th 
mandatory is a sufficient consideration for his promise to render 
service in respect of them; in other words, that the owner's 
trusting him with the goods is a sufficient consideration to oblig 
him to do without negligence what lie agreed to do. See Win a 
Icy v. Low, Cm. Jac. 668; Sit Milner v. (ilyii, 2 M. & XV. 14 
('oyys v. Her mini, 2 Ld. Ravin. 009; White In ml v. lircvlliam, 
2 King, at p. 408; llart \. Mile*, 4 C.B.X.S. 371; Ileal on 
Bailments, p. 10ô.

There was, therefore, in this ease, a contract entered into In 
tween the defendant ami the plaintiff whereby the defendant 
agreed that he would take the money down to the city hall and 
buy the tickets. There was no thought or suggestion, at tli* 
time, that any one else should do it for the defendant; and, I 
think, the nature of the services to be rendered necessarily im 
ports into the contract a promise that what was to be done was 
to be done by the defendant personally. The plaintiff hand'll 
the money to the defendant because he knew him and had 
business relations with him, and the commission was one which 
called for honesty and care.

The plaintiff is, I think, entitled to judgment on two grounds. 
First, there being a contract, the defendant is responsible for 
any breach of that contract. The <|uestion on this branch of 
the case is not whether the defendant was negligent in handiag 
the money over to Innés and asking him to undertake the com 
mission, but whether the defendant, through his agent or em
ployee, limes, was guilty of misconduct or dishonesty or gross 
negligence. In this particular case, the defendant must In- 
held responsible for Inncs’s acts. 1 lines’s negligence or mis
conduct is the defendant’s negligence or misconduct, so far as 
the determination of this case is concerned.

Then, 1 think, the plaintiff is entitled to judgment on an
other ground. Even if it be necessary to shew that the defen 
dant was grossly negligent in handing the money to Innés, I 
have reached the conclusion that, inasmuch as the defendant 
knew that the plaintiff was trusting him only and relying ii|H>n
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his personal honesty, the handing the money over, without the 
plaintiff’s knowledge or consent, to a young man who had not 
keen doing work of that kind or importance, and who had not 
keen intrusted with any large sums of money at one time, and 
who was a mere errand or delivery boy, was, in the circumstan
ces, such negligence on the part of the defendant as makes 
him responsible for the money.

Mr. Macdonald referred to the case of Tindall v. Ifagward, 
7 U.C.L.J.O.S. 243, which in some respects is akin to this, and 
in which the defendant was held not liable. 1 think that case 
can be distinguished; hut, even if it cannot, it is not a decision 
that 1 am obliged to follow.

In cases like this, the question whether there is actionable 
negligence must be determined in the light of all the circum
stances of the particular ease in hand; and it does not follow, 
because in one case there was found to be no actionable negli
gence, that in another case resembling it, though not in all re
spects similar, the same conclusion must be reached.

No doubt, this is a hard ease on the defendant ; but, in my 
opinion, there must be judgment for the plaintiff for the $300 
and the costs of the action.

ONT.
n.c.
1912

Bkowxe. 

.luilgv Denton.

The defendant appealed from the judgment of Denton, Jun.
Co. C.J.

//. C. Macdonald, for the defendant, argued that the de
fendant was a gratuitous bailee, and so only liable for gross 
negligence, which his handing over of the money to Innés did 
not amount to; Tindall v. I lag ward, 7 I'.C.LJ. O.S. 243; Brown 
v. Livingstone, 21 V.(\R. 438 ; Palin v. Hr id, 10 A.R. 63; While- 
church, Limilcd v. Cavanagh, [1902] A.<\ 117. To render the 
defendant liable, in the circumstances, limes must have acted 
within the scope of his authority, which he did not do: ('oil v.
Toronto Vf.IV. Co., 25 A.R. 55. There was no contract binding 
on the defendant to procure the tickets for the plaintiff, as there 
was no consideration for the promise.

IV. I). McPherson, K.C., for the plaintiff, was not called 
upon.

The judgment of the Court was delivered by Boyd, C.:— ivrcua»».
While commending the assiduity of counsel for the appellant, 
we must state that the law is against him. We believe the judg
ment of the trial Judge is right. A personal trust was con
templated here. The defendant should have notified the plain
tiff before delegating the trust to another, if he wished to escape 
liability. He did not do this, so he took the risk. The personal 
element differentiates this case from ordinary bailment.

The appeal must be dismissed with costs.
.1 ppcuI dism isst d.
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ONT. CARTWRIGHT v. WHARTON.

H. C. J.
1012

Ontario llit/h Court. Trial hrfnrc Trvlzal, J. January 4. 1012.

1. Copyright (§ I—11—Method or System of Indexing.

.1 an. 4. Copyright «lot*» tint extend to mere or methods apart from
their expression anil there is no infringement tinless the printed matter 
itself is copied ; consequently a copyrighted “legal directory" in which 
a cross-reference is given to the names of the law agents of solicitor- 
listed therein by allocating to each agent a special number and placing 
the same number opposite the name of the solicitor, is not infringed 
by another directory adopting the same plan, but using n distinct set 
of numbers, provided that the information is obtained from original

\llollinrakc v. Tnmiccll. \ 18941 3 (’ll. 420. followed ; see also Ma-- 
Ctiilivra.v on Copyright. 1st ed., p. 15.1

2. Copyright (81—41—Directory — Use of Copyrioiiteii Work i\
Checkixo axi» Verifying.

It is an infringement of a copyright to make use of the copyrighted 
original matter of a professional directory as the basis for an oppo-i 
lion directory, although such use is made only after making substantial 
corrections and alterations due to changed conditions, the information 
for which was obtained from original sources by the publisher of the 
later book.

|Compare llain v. Ilnulrnton (1911). Ill B.C.R. SIR.]
3. Evidente (g iv p—171)—Infringement of Copyright—Comparison

to Prove Authorship.
The presence of lexicographical errors common both to the copy 

right In ink and to the later publication, alleged to 1m* an infring. 
ment thereof is primA farie evidence that the later publication wa- 
copied from the other.

| Mu rrmi v. Bo put', 1 Drew. 353 : Ki’llfl v. 1/"iris < 1 Slid ). 1..H. 1 Eq 
(107: I'ikr v. V icliolas ( 1 «09). L.ll. ft Cii. 231. and Cot v. I.aml awl 
Wain• Journal Co. (18419). L.U. 9 Eq. 324. specially referred to; sm 
also Catlirur v. Brauchemln (1991), 31 Can. S.C.R. 370.1

4. Injunction (8 1 M —118) —Protection ok Copyright—Mixing Pir.mii»
Matter with other Literary Work—Scope of Injunction.

An injunction will 1m* granted to protect a copyright and to restrain 
infringement although in the infringing work the protected literary 
matter has Im-cii inseparably mixed up with the defendant’s own com 
Dilation so that tlie injunction will have the indirect effect of restrain 
ing the publication of both.

[ il airman v. Tcya ( 1826). 2 Russ. 385. followed ; see also M - 
Gillivrav on Copyright. 1st ed.. p. 88; Kerr on Injunctions. 4th e-l. 
p. 290.]

Action for ilamnges and an injunction for the alleged in
fringement by the defendant of the plaintiff’s copyright, under 
the Dominion Copyright Act, in the Canadian Law List 
(Hardy’s), 1910.

A perpetual injunction was granted, and a reference ordered 
as to damages.

./. H. Moss, K.C., for the plaintiff.
I). T. Symons, K.C., for the defendant.

January 4, 1912. Teetzel, J. :—The plaintiff and defendant 
had for some years l>eeti in partnership, and had published a 
number of former editions of the Law List, and were joint
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owners of the copyright. The purtnership was dissolved early 0NT 
in August. 1910, and the plaintiff purchased the defendant’s ,, c\ 
interest in the copyright. By the terms of the agreement of dis-
solution, the defendant was expressly permitted to engage in a __I
rival business, and he immediately began preparations to pub- Cabtwbiumt 
lisli another Law List for 1911, which was published in Febru- whabtox

ary, 1911. and is called “The Canada Legal Directory, 1911;” ----
and the plaintiff charges that this publication constitutes an in- T.'t/ei, j. 
fringement of his copyright in the 1910 edition of his Law List.

The particulars of the charge ebieflv relied upon are:—
1) The system of indexing the Toronto agents of Ontario 

solicitors in use in the plaintiff’s publication has been copied in 
the defendant's publication from the plaintiff's publication.

2) All that part of the defendant’s publication which con
sists of lists and tables of Courts, Judges, Court and other legal 
officials, barristers and solicitors, is copied, either directly or 
indirectly, from the plaintiff’s publication.

As to the first particular, it is not disputed that the defend
ant in his book has adopted the system used by the plaintiff to 
indicate the Toronto agent of each solicitor in the Ontario list 
who has a Toronto agent, which is, by placing a number to the 
right of the name of such solicitor, which corresponds with the 
number to the left of the name of another solicitor or firm ap
pearing in the list for Toronto; but, while the defendant had 
adopted this system, he has not used the numbers appearing in 
the plaintiff’s hook.

If the plaintiff’s case depended solely upon this charge, I 
think his action would fail, because, as held by Lindley, L.J., in 
Hollinrake v. Truswell, [1894] 3 Ch. 420, at p. 427, copyright 
does not extend to ideas, or schemes, or systems, or methods, but 
is confined to their expression; and, if their expression is not 
copied, the copyright is not infringed. As illustrating this, the 
learned Lord Justice refers to Maker v. Selden (1879), 101 U.
S. (11 Otto) 99, wherein it was held that the author of a 
system of bookkeeping was not entitled to any monopoly in the 
system, but was only entitled to prevent other persons from 
copying bis description of it.

As to the second particular of charge, a comparison of the 
two publications discloses a strikingly similar arrangement of 
the lists of barristers, solicitors, and Court officials. The pres
ence in the defendant’s publication of a large number of com
mon errors in spelling and in alphabetical sequence of names in 
the lists forcibly suggests that the defendant’s lists, where these 
common errors appear, were copied from the plaintiff’s lists.

It is laid down in many authorities that the presence of 
common errors is one of the surest tests of copying: Kelly v.
Harris (1866), L.R. 1 Eq. 697; Pike v. Nicholas (1869), L.R.

•*> Ch. 251; Cox v. Land and Water Journal Co. (1869), L.R. 9 
Eq. 324.
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ÜNT In Murray v. Bogue (1852), 1 Drew. 353, where instances
H.C.J. were stated in the hill and at the Bar in which the defendant 
,j,,2 had the plaintiff’s errors, Vice-Chancellor Kinderslcy said (p 
------ 367) : “Now the use of shewing the same errors in both is.

< ARTWRH1HT t|iat where the defendant says he has got his information, not 
Wharton, from the plaintiff, but from some other sources, if the evidence 

----- is unsatisfactory on the question, whether the defendant did us.
M '' the plaintiff’s work or not, to shew the same errors in the subse 

<Itient work that are contained in the original, is a strong argu 
nient to shew copying.” See also Copinger on Copyright, 4th 
ed., i'. 171.

The plaintiff, however, is not in this ease driven to depend 
solely on the evidence of common errors, because, while the dv 
fendant says he got much of his material from other sources 
and no doubt he did—he admits that he got much of it from 
the plaintiff’s publication. He says that the first thing he did 
in preparing his material was to send to each barrister and 
solicitor in the Dominion what he called a correction slip, which 
contains the solicitor’s name, and, in the case of a firm, the 
name of each member. With each slip was sent a circular stat 
ing that the defendant was preparing an improved Law List for 
1911, and requesting the person to whom it was sent to return 
the slip with any suggested corrections. The defendant took the 
names of most, if not all. of those to whom he sent these eor 
rection slips from the plaintiff’s publication. Many, but not 
nearly all, of these correction slips were returned to the defend 
ant in due course. From these and from the plaintiff's lists, 
which he also used for that purpose, he prepared for the Regis 
trar or other official of the Court at the county town of each 
county in the Dominion a list of the barristers and solicitors in 
that county, requesting the official to correct the list and return 

• it to him with any alterations in or additions thereto.
These several lists, when returned, were used as the basis for 

completing the lists for the respective provinces as they appear 
in the defendant’s publication.

With regard to the lists of Court officials contained in the 
defendant’s book, it clearly appears, with reference to Nova 
Scotia and New Brunswick, that the defendant copied all the 
material which appeared in those lists from the plaintiff’s hook 
and sent the same to the proper Court official for revision and 
correction, and for the addition of some other information not 
appearing in the plaintiff’s book.

While the evidence is not so satisfactory as to other prov 
inees, 1 think the fair inference is, that a similar practice was 
adopted as to them.

As to the list of officials at Osgoode Hall, this inference is 
strongly supported by the presence of two striking errors, one 
in the spelling of the Christian name of a Chief Justice, and the
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other in the initial of an official, which are common to bo1h the 
plaintiff's and the defendant's list.

I, therefore, find as a fact that, both in the preparation of 
the lists of barristers and solicitors throughout the Dominion, 
and of the Judges and Court officials, the defendant, for the 
purpose of getting his original information and for the prepar
ation of the lists for the printer, copied from the plaintiff's book 
substantially all the names found in the plaintiff's book.

1 also find that the defendant, as the result of independent 
efforts and inquiry, collected many additional names and much 
material and information oi value for a Law List ; and 1 also 
find that, while the defendant adopted much of the method of 
arrangement of the material, he also adopted many changes in 
the arrangement which may tie claimed to be improvements on 
the plaintiff’s methods.

The defendant’s summary of the Laws of the Provinces is 
the result of independent effort, which, with much other in
formation in his book, has not infringed upon the plaintiff's 
rights.

1 think, however, that, under the authorities, it must be ad
judged that the defendant has, in respect of the lists of barris
ters and solicitors and Judges and Court officials, substantially 
availed himself of the labour of the plaintiff, and has been guilty 
of an infringement of the plaintiff’s copyright, being his ex
clusive right, under the law, of printing or otherwise multiply
ing copies of his original work, as contained in his Law List of 
1910.

There was, of course, nothing to prevent the defendant pre
paring a rival Law List, provided the material collected for the 
same was the product of his own original effort, or was obtained 
from sources not copyrighted.

It is not necessary for me to decide whether the defendant 
would have escaped liability in respect of the barristers and soli
citors’ lists, if he had got replies from all the persons to whom 
lie sent correction slips; because, in very many eases, he did not 
get replies, and in those cases he copied the names as he found 
them in the plaintiff's lists, after revision by the local Court 
officials.

Garland v. Gnuwill ( 1S87 ), 14 Can. S.C.R. 321, was a case of 
piracy of contents of the Parliamentary Companion, and it was 
held that the publisher of a work containing biographical 
sketches cannot copy them from a copyrighted work, even where 
lie has applied to the subjects of such sketches and been referred 
to the copyrighted work therefor ; and that in works of this 
nature, where so much must be taken by different publishers 
from common sources, and the information given must be in 
the same words, the Courts will lie careful not to restrict the 
right of one publisher to publish a work similar to that of an-
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other, if lie obtains the information from common sources, and 
does not, to save himself labour, merely copy from the work of 
the other that which has been the result of the latter's skill and 
diligence.

Nor is it necessary to decide what would have been the con 
sequence if the defendant had got the original information from 
the local Registrars as to the Judges and Court officials, if it 
had chanced to have been the same as appeared in the plaintiff's 
lists; because the defendant admits that in two cases, at least, 
lie copied the material out of the plaintiff’s book, and submitted 
it to the Local Registrars for revision and correction, and thus 
appropriated to himself the results of the plaintiff's diligence 
nnd labour.

In Lnris v. Fullarton (1839), ‘J Hcav. (i, at p. 8, Lord Lang 
dale, M.R., said: “Any man is entitled to write and publish a 
topographical dictionary, and to avail himself of the labours of 
all former writers whose works are not subject to copyright, and 
of all public sources of information; but, whilst all are entitled 
to resort to common sources of information, none are entitled to 
save themselves trouble and expense by availing themselves, for 
their own profit, of other men's works still subject to copyright 
and entitled to protection.”

In Hot ten v. Arthur (1863), 1 IL & M. 603, Page Wood, 
V.-C., said (p. 609) : “The only fair use you can make of the 
work of another of this kind” (descriptive catalogue) “is where 
you take a number of such works : catalogues, dictionaries, 
digests, etc., and look over them all and then compile an original 
work of your own, founded on the information you have extract
ed from each and all of them; but it is of vital importance that 
such new work shall have no mere copying, no merely colour 
able alterations, no blind repetition of obvious errors.”

In Kill y v. Morris, L.R. 1 Eq. 697, which was a directory 
case, the same learned Judge says (p. 701) : “In the ease of a 
dictionary, map, guide-book, or directory, when there are certain 
common objects of information which must, if described cor 
rectly, Ik* described in the same words, a subséquent compiler is 
hound to set aliout doing for himself that which the first com 
piler has done. In case of a road-book, he must count the mile 
stones for himself. In the case of a map of a newly-discovered 
island . . . he must go through the whole process of tri
angulation just as if he had never seen any former map ; and, 
generally, he is not entitled to take one word of the information 
previously published without independently working out the 
matter for himself, so as to arrive at the same result from the 
same common sources of information, and the only use he can 
legitimately make of a previous publication is to verify his own 
calculations and results when obtained. So in the present case 
the defendant could not take a single line of the plaintiff’s direr
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lory for the purpose of saving himself labour and trouble in ONT. 
getting his information. . . . What he has done has been n~c j 
just to copy the plaintiff's book and then to send out eanvassers ^,
to see if the information so copied was correct. . . . The ___
work of the defendant has clearly not been compiled by the Vartwbkmit 
legitimate application of independent personal labour.” Wiiakton

And in Scott v. Stanford (1867), L.R. 3 Eq. 718, the same .*
learned Judge says (p. 724): ‘‘The defendant, after collecting Tpe,w, J*
the information for himself, might have checked his results by 
the plaintiff’s tables, but that is a widely different tiling from 
this wholesale extraction of the vital part of his work. No man 
is entitled to avail himself of the previous labours of another 
for the purpose of conveying to the public the same information, 
although he may append additional information to that already 
published.”

in Morris v. Ashbu (1888), L.R. 7 Eq. 34, Clifford, V.-C., 
says ip. 41) : “It is plain that it could not be lawful for the 
defendants simply to cut the slips which they have cut from the 
plaintiff’s directory and insert them in theirs. Can it be lawful 
to do so because, in addition to doing this, they sent persons with 
the slips to ascertain their correctness.' 1 say, clearly not. Then, 
again, would their acts be rendered lawful because they got 
payment and authority for the insertion of the names from each 
individual whose name appeared in the slips.' And to this 1 
again answer, clearly not. . . . They had no right to make 
the results arrived at by the plaintiff the foundation of their 
work or any material part of it, and this they have done."

See, also, Morris v. Wright (1870), L.R. 5 Ch. 270.
In referring to the above cases, Sir Charles Hall, V.-C., in 

llogg v. Scott (1874), L.R. 18 Eq. 444, at p. 458, says : “The 
true principle in all these eases is, that the defendant is not at 
liberty to use or avail himself of the labour which the plaintiff 
has been at 1'or the purpose of producing his work—that is, in 
fact, merely to take away the result of another man’s labour, or, 
in other words, his property.”

In my opinion, the evidence here clearly brings this case 
within that principle ; and, although the defendant has, in the 
lists contained in his l>ook, inserted a considerable amount of 
original information which probably does not infringe on the 
plaintilf’s right, it is not practicable, upon the evidence, to sep
arate it from the pirated matter so as to leave the original 
material of any value or use for publication.

Upon this aspect of the ease I adopt, as strikingly applicable, 
the terse language of Lord Eldon in Mawman v. Tigg (1828),
2 Russ. 385, at pp. 390-1 : “As to the hard consequences which 
would follow from granting an injunction, when a very large 
proportion of the work is unquestionably original, 1 can only 
say, that, if the parts which have been copied cannot be separ-
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ated from those which are original, without destroying the use 
ami value of the original matter, he who has made an improper 
use of that which did not belong to him must suffer the conse
quences of so doing. If a man mixes what belongs to him with 
what belongs to me. and the mixture be forbidden by the law. 
he must again separate them, and he must bear all the mischief 
and loss which the separation may occasion. If an individual 
chooses in any work to mix my literary matter with his own, he 
must be restrained from publishing the literary matter which 
belongs to me; and if the parts of the work cannot be separated, 
and if by that means the injunction, which restrained the publi- 
cation of my literary matter, prevents also the publication of 
his own literary matter, he has only himself to blame."

I think, therefore, the proper judgment to be entered is, that 
the defendant’s publication known as the “Canada Legal Direc
tory, 1911," is, in respect of the lists of barristers and solicitors 
and of Judges and Court officials therein contained, an infringe
ment of the plaintiffs copyright in respect of the Canadian Law 
List, 1910; and that the defendant be restrained from further 
printing, publishing, or selling the said “Canada Legal Direc
tory, 1911," or any reprint or future edition thereof, containing 
any of the said lists; and that it lie referred to the Master in 
Ordinary to ascertain the plaintiff’s damages; and that the de
fendant pay to the plaintiff' the costs of action up to and includ
ing this judgment; costs of reference and further directions 
reserved until after the Master's report.

Jmlfjnii nt for plaintiff.

THE KING ex rel. The Attorney-General of Quebec (defendant, appellant) 
v. CHARLES S. COTTON et al., és qualité (plaintiffs, respondents).

Supreme Court of Canada, Sir Charles Fitzpatrick-, C.d.. ami Davies.
Idington, Duff, Anglin ami H rod cur, .Id. February 20, 1912.

1. Tanks (|VC—lOHi—Succession Di n- ox Transmission—Sitin m
PROPERTY—STATUTORY LIMITATION To PROPERTY “IN Till: Pro

The words “moveable and immoveable property in the province'* in 
a succession tax Mtnlute declaring subject to certain tax duties all 
trim sin i «-lions thereof owing to death, are to Is* mil «trued, when 
taken alone, as limiting the tax to the transmission of property having 
it* situs within the province at the date of the death. I Per Lit/ 
patrick. Davies and Anglin. Id., continuing on an equal division 
the opinion appealed from on this point.)

2. Taxes (|VC—19S)—Sm ession Pi ty ox Transmission by Death
Succession as to I’ermonai. Security havino Fobkion Sites 
but Dependent on Provincial Law for Title.

Where transmission* of property owing to death are declared to Is- 
subject to succession tax in respect of moveable ami immoveable pi 
perty in the province and by another clause of the same statute | a * t. 
1191(c) enacted bv 0 Edw. VII. (Que.), ch. II] it is provided that
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llie wiinl “pro|iert,vM «lut 11 include (in/it alia) nil moveable-*. ichirr 
erer situate. of p<>r«on-* having their iloniicile or residing in the pro. 
vinee at the time of their death, and the statute further provides 
that payment of the succession duty shall Is- a condition of the transfer 
of the properties in any estate or succession, then if the right or 
title of the executors to bonds and other moveables locally situate in 
a foreign country as regards the claim of the executors to title 
thereto i« dependent upon the provincial law. the legal transmission 
by death is -.object to the provincial succession duty. (/'#■»• Fit/, 
patrick. (\.f.. Idington. Du IT and Brodeur. .T.f.. reversing on this 
|stint the decision appealed from.)

11,a ml» \ Manuel, | I9tl.11 AX’. IIH : Haul: of Toronto \. I,a tube, 12 
AX’. fiT-'i: Hlaekirood v. Itri/ina, H A.C. 82: 11‘iwim* \. IItornei/tlenrral. 
11904 | A.C. ‘287: Woodruff v. I//orne»/ limerai, 11008] \.C. Ô08. and 
It. v. I.ovitt. [10121 A.C. 212. 28 Times L.R. 41. specially referred to. |

Appeai, from the .judgment of the Court of King's I tench 
(appeal side) in nit action hv the respondents against the 
Crown to recover certain succession duties exacted by the Pro 
vinee of Quebec from the estates of II. II. Cotton and of his
wife, Charlotte Cotton, Iwith ......ased. in respect of bonds and
other moveables locally situate in the Vnited States of America. 
Mrs. Cotton died in 1902 and her husband in 190(5. Imtli domi
ciled in the Province of Quebec.

In the interval the succession duty law of Quebec had been 
amended by an interpretation clause, article 1191 (r), in the 
Succession Duties Act, (5 Edw. VII. (Que.), eh. 11. amending 
and consolidating the previous statutes in the following terms :

1191(c). The word “property" within the meaning of this section, 
shall include all property, whether moveable or immoveable, actually 
situate or owing within the province, whether the deceased at the time 
of hi* death bad his domicile within or without the province, or 
whether the debt is payable within or without the province, or whether 
the transmission takes place within or without the province, and all 
moveables, wherever situate, of persons having their domicile, or re
siding. in the Province of (Jueliec at the time of their death.

Notwithstanding this amendment, the preceding section 
1191(6), embodying the succession duty schedules, referred to 
“moveable and immoveable property in the province” in like 
manner as in the prior law; 55-5(5 Viet. (Que.), cli. 17, as 
amended by 57 Viet. (Que.), eh. 1(5, 58 Viet. (Que.), cl». 1(5. and 
59 Viet. cli. 17.

The Court of King's I tench in appeal held that the United 
States property of Mrs. Cotton's estate was not subject on her 
death to succession duty under the Quebec Succession Duties 
Act. K.S.Q., 1888. articles 1191 (a) it si</. and that her hus
band's property in the United States was not subject to sueces- 
sion duty under the later consolidation contained in the statute 
•i Kdw. VII. (Que.), eh. 11. (See also the subsequent consolida
tion. R.S.Q., 1909, articles 1-174 et teq.]

The Court of King’s Bench had also directed that the debts 
of the estate within the Province of Quebec should be deducted



Dominion Law Reports. |1 D.L.R400

CAN.

s. c.
1912

Mule mont

from tin- total assets and not from tin- assets within the pm 
vinee only in ascertaining the amount of the' estate upon which 
succession duty should hi* paid.

The appeal was allowed in part as to II. II. Cotton’s estât» 
As to Charlotte Cotton's estate the judgment of the King 

Bench appealed from stood confirmed on an equal division «• 
opinion in the Supreme Court of Canada and the eross-appeal 
also failing on an equal division the dismissal of the cross 
appeal being consequent upon the conclusions of the three mem 
Iters of the Court who would allow the main appeal.

Aitnr (!<offrion, K.C.. for the Crown, supported tin appeal 
T. ('hast -(’asi/miii, K.C., for Charles S. Cotton and other», 

re» " ».

Fitzpatrick, C.J. : -The question for the opinion of tli 
Court in this case is: If a person domiciled in the Province »>•' 
Quebec dies leaving movable property such as bonds and d* 
boutures “locally situate” in Boston. Massachusetts, one of tli 
I'nited States of America, can that part of the estate Is* con 
sidcred or taken into account in calculating the amount of tli 
duty to be levied on the transmission of his estate under Ill- 
succession duty law of that province? For the meaning of tin- 
term “locally situate” see Dicey. Conflict of Laws. 2nd edition, 
p. .100 ; Hanson. Death Duties, fith edition, pp. 108-109: and 
notes of my brother Anglin.

There are in fact two estates in connection with which tin» 
question arises here: that of Mrs. Cotton and that of her Ini» 
band II. II. Cotton, and the action is to recover from the (lovern 
ment the amounts paid as succession duty on both estates through 
error of law. as is alleged. Each of the cases presents a different 
state of facts for consideration and the statutes relied on by tli- 
Crown as applicable to the two successions are not in terms 
identical.

Dealing first with the succession of Mrs. Cotton, it appears 
that she died in Boston on the 11th April. 1902. having made h- r 
will there on the 17th of April. 19(H). disposing of a fairly hire- 
estate in Isolds and debentures, the bulk of which was at the time 
of her death situate in Boston.

In the interval between the making of the will and the ih-a'li. 
the deceased*s husband, who was Isirn in Canada, bought a house 
at Cowansville in the Province of Queltec. and lie had actual!) 
taken up his residence at his domicile of origin, although some 
of the winter months were spent in Boston. After his wi'• "s 
death, the husband continued to reside at Cowansville, to wlm-li 
place he brought her lsslv for interment and there he died. I 
accept the finding of the Courts below that Mrs. Cotton was at 
the time of her death domiciled in the Province of Quebec ami 
that her estate devolved under the law of that domicile: but in

0184
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my opinion, the statute imposing the duty levied by the Crown 
does not extend to that portion of her estate which was locally 
situate beyond the limits of the province. The statute reads :— 

All trim-oui-vomis, owing to death, of the property in. usufruct or 
enjoyment of movenhle and immoveable property in the province, shall 
In- liable to the following taxes, calculated upon the value of the pro
perty transmitted, after dedueting debts and charges existing at the 
time of the death : ... |(l Edw. VII. (Que.), eh. 11. sec. 1.1

CAN.

S. C.
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Fitzpatrick, C.J.

Taken in their strict and literal meaning the words “move
able and immoveable property in I lie province ” relate prima facie 
to property locally situate within the limits of the province and. 
as my brother Anglin says, that such was the intention of the 
Legislature is made superabundantly clear hv reference to the 
French version of the statute where the words used an* “toute 
transmission par décès, etc., de biens mobiliers ou immobiliers 
situés dans la province, etc.” If these words “situés dans la 
province” had been omitted and the language of the French law 
(art. 4. L. 22, F rim. An. VII.) from which the (Quebec Act is 
taken adhered to. then all the French authors say that by appli
cation of the maxim * ' mo hi lia xe quant ur personam" the meaning 
of the word “moveable” might be enlarged so as to include all 
personal estate wherever it might lie; hut if effect is to he given 
to the language of the legislature, the result must he to say that 
by inserting the qualifying words “ iii the province” after the 
words “movable and immovable property” it was intended to ex
clude the application of that, maxim and limit the impost to such 
moveable property as at the date of the death would lie found 
within the jurisdiction. The question on this branch of the 
case is not as to the power, hut as to the intention of the legis-

Acts imposing death duties, like all other taxing statutes must 
lie construed strictly and in favour of the subject. Hanson’s 
Death Duties, fitli ed.. p. 7S. I do not overlook the fact that 
in the declaration to lie furnished tin* Collector of Provincial 
Revenue the description and real value of all the property trans
mitted. whether movable or immovable ami wherever situate, is 
to lie supplied to that official; hut no inference is dcducihlc from 
this obligation which would extend the meaning to he given the 
section imposing the tax.

Dealing now with the estate of the husband who died on 
December 26th, 1606. at Cowansville in the Province of Queliec, 
having by his will made there in notarial form instituted the 
respondents liis testamentary executors, a large amount of bonds 
and debentures physically situate in tin* l'ni ted States formed 
part of that estate at its devolution. In the interval between the 
death of the wife and that of the husband, the law of Quebec was 
amended so as to subject to succession duty all movable pro-

—
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perty transmitted “wherever situate, of persons having their 
domicile (or residing) in the Province of (Quebec at the time of 
their death.”

31 r. Justice White speaking for the Court in Knowltoii 
Moon, 178 V.S.R. 41. at p. .“»<». after making a careful review „!' 
the law lOiieerning death duties in ancient and modern tim. >

Tax laws «if this nature in all countries rest in their essence upon 
the principle that death is the gt-ueruting source from which the par 
ticular taxing power takes its licing and that it is the power to 
transmit or the transmission from the dead to the living on which 
such taxes are immeiliately rested.

And Fuzier-IIermau, vbo. Successions, No. 1809, says:
il suit de la que le droit de succession est dû chaque fois qu'il \ j 

mutation, c’est-à-dire dessaisissement par mort, sans qu'il y ait . 
prêoiruper «lu titre en vertu duquel l'hérédité est dévolue. C'est «lu 
le déeée «jui est le fait générateur du droit proportionnel. De inrii»- 
que, en droit cixil (art. 718) les successions s'ouvrent pur la mon 
mêm<‘. en droit fiscal, c'est le décés qui, en opérant la mutation «les 
biens, donne overture «1 la créance du Trésor. Ainsi que l'exprim-' un 
arrêt «le In Cour de Cassation, l’impût «le mutation par décés a l«- 
caractère d'une dette naissant avec l'ouverture «le la succession 
hérente «lés ce moment a tous les biens qui la composent.

In France, and the Quebec statute is an adaptation of the law 
of that country, it is universally accepted that the power to 
transmit or the transmission or receipt of property by death is 
the subject levied upon by all death duties. Fuzier-Herman, 
vbo. Successions, No. 2028. The duty is not levied upon indivi
dual items of property which together make up the estate, hut 
upon tlic transmission or devolution of the succession. The 
civil law of Quebec, in the light of which this statute must In
road, is based upon the 'old Roman legal theory of univers*' 
succession or succession as a unit by means of which the legal 
personality of the deceased passed over to his heir.”

Article r>9(> of the Code says that succession means * * tin 
universality of the things transmitted” and that universalité 
devolves at the domicile of the deceased ((>00 C.C.). By tin- 
law of that domicile, the title under which the heirs receive tin* 
estate, the moveable property of the deceased, wherever situate, 
is governed. In such a ease the maxim of mobilia otsibus in- 
ha null finds its ation, as my brother Duff clearly de
monstrates in his notes, to which I would venture to add two 
authorities taken from the French law. In a note to Dallez 
1897, 1, 139. 31. Sarrut says:—

En vertu «le la fiction mobilia oimibua inhanunl I’universalit- juri 
«l'une succession mohilére est censée nilbvrente à la personne -lu 

défunt; or le défunt était, en droit, au lieu «le non domicile légal

See Pothier, Introduction, générale, vol. 1, p. 7, No. 24
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To sum up briefly, I am of opinion that the right or title to 
the bonds and debentures situate in Boston passed on his death 
from the deceased to his heirs in the Province of Quebec by vir
tue of the law of that province and all the movable property 
transmitted by that title is subject to the duty which the legis
lation which creates the title chooses to attach as a condition of 
tin- transmission on those who claim title by virtue of our law: 
iialsbury, vol. HI. p. 27:$ No. :$73.

Let me test the soundness of this construction of the law by 
reference to section 0 of the Act we are now considering. That 
section is in these words : -

•i. No transfer of tin* properties of any estate or succession shall 
lie valid, nor shall any title vest in any person, if the taxes payable 
under this section have not lieen paid, and no executor, trustee, ad 
ministrntor. curator, heir, or legatee shall consent to any transfers or 
payments of legacies, unless the said duties have lieen paid.

Payment of the duty is a condition of the transfer and no 
title is vested until it is paid. If the executors or legatees sought 
to enforce their title to the bonds in Boston, it would he a good 
answer to their claim that not having paid the succession duty 
they had no title to the bonds. In which case, where would the 
title to that portion of the deceased’s estate vest.' If there
fore the heirs must invoke the Quebec Act as their title, the con
dition subject to which that Act transmits the property to them 

payment of legacy duties—must be fulfilled. It is necessary 
to say that, in my opinion, this case is clearly distinguishable 
from the case of Woodruff (Woodruff v. Attorney-Grnend of 
Ontario, [1008] A.C. 508, reversing Attormn-Ocnernl v. Wood- 
ruff, 15 O.L.R. 41C).

There is no question here of an attempt 1o tax property situ
ate beyond the jurisdiction; the Quebec statute merely fixes the 
conditions subject to which it gives a good title to the property 
of the deceased. In a word, the tax is imposed as a condition 
of tin- devolution, a condition subject to which the heirs take 
title. The amount of the tax is fixed by reference to the aggre
gate value of the property and the degree of relationship of the 
successors to the deceased ; but there is nothing in the law which 
prevents a government from taxing its own subjects as in this 
case on the basis of their foreign possessions. I would allow the 
main appeal as to the estate of II. II. Cotton.

As to the cross-appeals, the necessary result will be their dis
missal because that is the conclusion to which the opinions of 
the three members of the Court who would allow the main ap
peal in the case of Mrs. Cotton would necessarily lead and it 
therefore becomes unnecessary for me to express any opinion on 
tin- merits of these cross-appeals.

The conclusion therefore to which 1 have come is that as

4o:$
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to the estate of Mrs. Cotton tin* appeal should In* dismissed and 
that it should In* allowed as to tlu* estate of Mr. II. II. Cotton.

As to costs, the costs of the Superior Court should be paid 
by the Crown ; the costs in appeal and here should lie paid In 
the estate of Cotton, as also the costs on the cross-appeals.

I)ax Iks, •!. In the ease of Woodruff v. Allonii if-ISt tn r<ii 
for Ontario, |1!MW| A.C.. p. 508, the Judicial Committee li. Id 
that there was no sound distinction in point of law between tin 
two transactions or assignments of property in «piestion m 
that case. As said in their judgment :

They were IhiIIi eninvriN‘«| with movable |ii‘«>|H>rt\ IikniIIx *itu.i • 
oiltniile the province ami the delivery under which the transferee» 
title wa» equally in IniIIi ca»e» made in the State of New \ -nh.

Had the jlldgllieiit stopped there it would seem mtsotiahlx 
clear that the ground of their lordships* decision that the (hi 
tario succession duties were not recoverable in that case, was 
the local situation of the property outside the province, coupled 
with a delivery of the property under which the transferees 
took title also in the State id' New York. I'nder these facts and 
circumstances they did not agree with the Court of Appeal for 
Ontario which held that the assignment of 1Î102 fell within the 
Ontario Act imposing succession duties because it was. as that 
Court held, a transfer of property made in contemplation of 
death to take effect only on and after the death of tlie trails 
feror.

As I understand the judgment of the Privy Council up to 
this point, it did not matter whether the assignment so mad- 
was or was not made in contemplation of death and only to 
take effect on and after death. These facts, as found by the 
Court of Appeal, were immaterial in their judgment b«vanse. 
as they go on to say : “The pith of the matter" was the limita 
tion in Canada's Constitutional Act of the powers of taxation 
given to the local legislatures, which limitation they said mad»* 
“any attempt to levy a tax on property locally situate outside 
the province beyond their competence.**

This broad general statement it will In* seen takes no ar 
count of the fact that such property may have In*cii transferred 
abroad by the testator or intestate in bis lifetime in contempla 
tion of death and so as to avoid the succession duties. Such 
a factor as the transfer of the property abroad, which is given 
prominence to in the preceding part of the judgment, has a» 
room in this part, where the .judicial Committee is apparently 
pointedly stating their opinion of the limitation placed upon the 
powers of the IimniI legislatures in the grant to them of the 
power of “direct taxation within the province.*’ The fact of 
there having heeii an assignment of such property made abroad
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hy tin* deceased in his lifetime in contemplation of death is in CAN. 
this statement of tin* limited (diameter of the powers conferred 7T7T
mi the local legislatures absolutely ignored as irrelevant, and the |(|j t
general proposition laid down that “any attempt to levy a tax 
on property locally situate outside the province is beyond their Tin Kim; 
jurisdiction,” that is the jurisdiction of the local legislatures. r<n^ON 

But the Judicial Committee do not stop there. If they had 
it might be contended that the language of their judgment. ' r* 
though broad and general enough to cover other eases, must be 
construed as applicable only to such facts as they were in that 
case dealing with, namely, where moveable property was “loc
ally situate outside the province and the delivery under which 
the transferees took title was also made outside the province.“

The latter words, however, of their judgment seem to render 
it impossible to attach such a limited meaning to the judgment,
I h‘cause they go on to deal with the arguments advanced by 
Sir Robert Finlay for the Attorney -tieneral of Ontario, liis 
argument, as reported, was to the effect that the legislation was 
mini rins the legislature because the tax was not a tax on pro 
perty hut one on the devolution or succession, that it was im
posed on persons beneficially entitled by virtue of the will of 
the deceased or by virtue of the testamentary transfers made 
hy him in his lifetime to take effect at his death. That these 
persons taxed were resident in the province and were directly 
liable for the duly.

Dealing with this argument the single remark the Judicial 
Committee make is:

Directly nr indirectly, (lie contention of tin- Attorncy-Ceneral in 
volve** tin* very thing which tin- legi*httim* li.nl I'orhiihlen to the pro- 
vinee. taxation of |»ro|H-rty not within the province.

Such a remark would be pointless if they bad held the trans
action of 1!M»2 to have hceii a honA tide absolute assignment and 
not to have been of the character contended for by Sir Robert 
Finlay and found by the judgment in appeal before their Lord
ships. namely, one made in contemplation of death and only to 
take effect on and after death. The latter construction of the 
transfer had to be reached, otherwise there was no ground for 
discussion as to the property being taxable under tin- Act. The 
limitation upon the powers of the provincial legislatures to levy 
direct taxation within the province, rendered it unnecessary 
lor their Lordships as they said “to discuss the effect of the 
various sub-sections of see. 4 of the Succession Duty Act on 
"hit'll ho much stress had been laid in the argument before 
them.”

It is. therefore, evident to me that the judgment of the 
I rivy Council in this case of Woodruff t Woodruff \. AHorun/- 
(•mirai of Ontario, | 1908| A.C. 5081 is of a wider and broader
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application than contended for by the appellant in this appeal, 
and tlint it is conclusive upon us in the appeal now before Us 
The distinction attempted to he made by Mr. Dorion* between 
the two statutes of Quebec and Ontario levying these succession 
duties, namely, that the former expressly makes the taxation 
payable upon the transmission of the property, while the latter 
places it upon the property itself, is not a substantial distinction.

In my judgment under both statutes the tax is not one on 
the property but on its devolution or succession (see Lovill \ 
Attorney-General of Nova Scotia, 33 Can. S.C.R. 350). But 
no such distinction can be successfully invoked to take this ap 
peal out of the binding effect of the judgment of the Privy 
Council in the Woodruff Case ( Woodruff v. Attorney-General of 
Ontario, [19081 A.C. 508). That judgment was not based upon 
the in which the legislature of Ontario attempted to levy 
the succession duties there in dispute, but upon the denial of 
the existence of any constitutional power in the legislature 
either directly or indirectly to impose such duties upon pro
perty not within the province. The headnote of the case cor 
rectly sums up what it really did decide, namely, that:—

It is ultra vires the legislature of the province to tax property nut 
within the province:—Held, accordingly, that the Succession Duty Act 
ll.S.O. 1897, ch. 24) does not include within its scope movable pro
perties lot-ally situate outside the Province of Ontario which if trax 
alleged that the testator, a domiciled inhabitant of the province, had 
transferred in his lifetime with intent that the transfers should only 
take elfect after his death.
If I am right in my construction of this Woodruff decision, 

it is binding in this appeal, as the foreign bonds, stocks ami 
other securities owned at her death by Mrs. Cotton, and at his 
death by Henry II. Cotton, and upon which, or the transmis
sion of which, it was contended by the Crown in right of tin- 
province of Quebec succession duties were payable under the 
provincial statute, were at the times of the respective deaths 
of Mrs. Cotton and Henry II. Cotton, situate in Boston, Massa
chusetts, and not in the Province of Quebec, and bail never bn n. 
so far as the record shews, physically situate in that province 
The appeal should therefore be dismissed.

As regards the cross-appeal, 1 think this should he allowed. 
The Court of King’s Bench modified the judgment of the Sup
erior Court by deducting the debts of the estate from all the 
assets and not from the assets in the province only. 1 think the 
Superior Court was right in holding that the debts owing by 
the estate in the province be deducted from the assets in
the province only. In estimating the amount upon which suc
cession duties should be paid, the executor or the Courts have 
nothing to do with assets outside of the province which wen? 
beyond their jurisdiction, and which it is ultra vins of the 

At the first hearing of the en*».

1
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legislature to tax. The statute says, see. 1191 (6), that these 
succession duties are to be calculated “upon the value of the 
property transmitted after deducting debts and charges existing 
at the time of the death.”

What the legislature was dealing with and all that it had 
power to deal with was the property within the province—just 
as the reference to debts had to do exclusively with debts due in 
tliv province. If I am correct in my construction of Woodruff's 
Cast, A.C. 008, in holding that property “locally situate
outside of the province” was not liable to the succession duties, 
then it must, I think, be held that words “property transmit
ted” in sec. 1191 (b) had no reference to property outside of 
the province, but had exclusive reference to the property within 
the province which, and which alone, the legislature in the 
matter of these duties had power to deal with. I would there
fore allow the cross-appeal and restore the judgment of the 
Superior Court.

As regards costs, the respondent should be allowed costs in 
all the Courts and costs upon his cross-appeal in this Court. 
The judgment in the Court of Appeal not allowing him costs 
in that Court was based upon the assumption, wrongful to my 
mind, that the judgment of the Superior Court should be sub
stantially modified. As I think the Court of King's Bench 
wrong upon that point, 1 would allow the respondent his costs 
of the appeal in that Court as well as in this Court, and also 
his costs in the cross-appeal.

The Kino 

Cotton.

IniNOTON, J. :—The issue raised herein is of very great im
portance. It involves the question of the interpretation and 
construction of the British North America Act, section 92, sub
section 2, assigning to the exclusive power of the provincial legis
latures “direct taxation within the province in order to the 
raising of a revenue for provincial purposes”; and of the in
terpretation and construction of an Act of the Quebec Legisla
ture professedly acting within said power enacting that “all 
transmissions, owing to death, of the property in, or the usufruct 
or enjoyment of, moveable and immoveable property in the 
province, shall bo liable to the following taxes, calculated upon 
the value of the property transmitted, after deducting debts and 
charges existing at the time of the death” as it now stands 
amended in 6 Edw. VII. eh. 1.1 (190(1) (of Quebec).

A schedule of succession duties here follows in the statute 
referred to.]

The first question thus raised is whether or not this enact
ment is a competent exercise of the power given by the preceding 
enactment.

Before passing to the solution of this question, I wish to con
sider and dispose of the suggestions made by counsel for the

7
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respondent relative to tin* I tearing of tin* amending section HIM 
< i and three or four following sections of said tjuehec statute 

The contention set up is that these several later sections shew 
that it is not the transmission of property that is taxed hut tli 
proper! x itself.

Inasmuch as section 1101 •< ) of the Quebec Act is a déclara 
lion of the meaning of the word “property” where it occurs 
in the (Quebec Act aliove referred to and quoted from, I am un 
able to see how it can affect the question at all if the act of 
transmission within the province is the subject of taxation ami 
a proper basis therefor. And still less can the following sn 
lions thereof affect the question raised here, for it is frankly ail 
milted by counsel that none of the property now in question 
here is of any of the kinds covered by these later seel ions.

Of course it may lie a fair argument that (hiding these sn- 
lions in the Act taxing the transmission of property, stated in 
the terms they respectively are stated, it is in truth a taxation 
of property that is involved. Whatever weight max lie ui\ n 
thereto it seems to me impossible to read stieli express la ligua g 
as quoted above as imposing taxation on anything hut the trails 
mission.

The ease of LamIn \. Minimi, | 19031 A.C. ti8. seems eon 
elusive upon that point. In the language of Lord Macnught.-n 
therein, page 72, “the taxes imposed by those Acts' tins 
I icing one—“on moveable property are imposed only on pro
perty which the successor claims under and hv virtue of tjuel...
la xv.”

Another argument to support this contention of proper!,\ 
living the subject of the tax xvas made for appellant in this that 
immediately after transmission or granting of probate the 
personal representative is to lie recouped in a specified wax 
varying according to the distinction or character of each legacy 
It seems to me this argument is more plausible than sound. It 
is the first transmission that is in question and not the later 
transmission taking effect abroad as the result thereof. I infer 
from the evidence adduced that it was erroneously supposed 
to lie contended that the later transmission was had in view bx 
the statute.

Neither the requirements of the rules of corporate Imdies in 
xvliich stock may have lieen held by deceased, nor those of a for 
vign State relative to the enforcing of claims therein are what 
is meant by the transmission named in the statute. It is that 
transmission, and only that, which vests any right, whatever it 
may In*, in him getting by force of the law of (jtieliee title to tin- 
property of deceased, that is meant by the use of the word in 
this statute. The purview of the Act shews that, if any doubt 
could otherwise exist.

I, with deference, doubt what Mr. (leoffrion seemed to con-
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cede. resting upon the decision of Mr. Justice Pagnuelo in tin* CAN.
Ih noun ('as*, 1.» (jin*. S.C. 5l>7. Tin* words of tin* Act are strong s
and the legislature competent to change the old law or keep its 
operative effect in suspense. '

In another point of view tin- argument is met by the ease of i m Kim.
Haul, nf Toronto v. Lamhc, 12 App. Cas. 575, 5(i L.J. P.C. 87, <*0-ito\
57 Ij.T. J77, where an analogous argument was put up. The 
tax then* had to he determined by tin* paid up capital of the j.
hank and the number of offers or places of business it had in 
the province. There as here the questions of direct or indirect 
taxation, the power over banks as such resting with tin* Dom
inion. and their rights to carry on business independently of 
provincial authority, and a foreign head offer owning and con
trolling everything were all relied upon. The tax was held 
to he direct and tin* mode of fixing it was but the measure to 
be applied for ascertaining what tin- tax would be.

Here the tax is measured by the amount of property to be 
transmitted under certain conditions varying in each ease just 
as in the eases of banks and other companies in that ease.

Counsel for appellant then invokes tin* authority of the ease 
of Woodruff \. Tin Attorni/i-di in nil of Ontario, 1190* A.C..
page 508, to shew that personal property actually situated in 
a foreign state cannot be taxed by a provincial legislature.

The Ontario Act, R.S.O., eh. 24, is as fundamentally differ
ent from the Quebec Act we are called upon herein to consider, 
as such Acts can well be from each other. Section 4. sub-section 

1 a) of the former is as follows :
4. (#ii All property situate within tills province, ami ain interest 

therein or income therefrom, whether the deceased person owning or 
entitled thereto was domiciled in Ontario at the time of hi- death or 
was domiciled elsewhere, pa-sing either by will or intestacy.

Let anyone compare the two for a moment and what I have 
just stated seems clear.

Before proceeding further it is proper to enquire whether 
notwithstanding the radical differences between the two Acts it 
has, as is contended, in truth been decided by the Privy Council 
in the said Woodruff ease, that the provincial legislature cannot 
tax a transmission in and by Quebec law of personal property 
outside the province, and* that the maxim mobilia scquuntur 
fn rxonam so much relied upon relative to the laws of other 
countries, cannot avail in this ease.

If that was the real issue raised in that case, and it has been 
therein definitely decided, there is an end of the matter. If it 
was not the real issue, and the decision did not necessarily in
volve the decision of such issue, then it cannot hind us.

I may at once say that the statement of fact in the follow
ing sentence of the judgment seems to me to dispose of the ques
tion of the fundamental grounds the judgment proceeds upon :—
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cerned with moveable property locally situate outside the province 
and the delivery under which the transferees took title was equally in 
both cases made in the State of New York.

I'm King
r.

Cotton.
Surely that is as wide apart from what is involved here as 

can well be. The title upon which the attempted taxation 
herein rests arose in Quebec by virtue of the transmission its

Idlngton, J. laws gave validity to. It is upon the act of giving force and 
validity thereto that the taxation is imposed; whether such 
transmission is taxable or not and the legal ambit thereof is en
tirely another question. But it is not involved in the denial of 
a right by virtue of such a statute as the Ontario Act to tax 
the property itself when in, or after taken to, a foreign country, 
and has been in the lifetime of the deceased there transferred to 
another, and thenceforward remains in the foreign State the 
property of such transferee.

The Ontario Act was so framed that it did not give rise to 
the very question raised here. When the interpretation of that 
Act was called for, in said case, the first subject calling for con
sideration was the scope of legislation whereof the keynote was 
the sub-section 1 have just quoted. It purports to tax property 
situate within the province and in taxing property, not the 
owner in respect thereof, or the transmission thereof, lies the 
radical difference between the Acts there in question and what 
we have to pass upon. In trying to arrive at the correct inter
pretation naturally the taxing power of the province was re
ferred to, as obiter dictum appears relative thereto that read 
in relation to the situation of the property there in question and 
the facts relative thereto might well he attributed thereto. But 
it by no means proves it is to be taken in the wide sense now 
contended for here, in relation to another set of facts giving rise 
to other legal considerations. The judgment reached does not 
need its support nor does it seem the basis thereof.

And that is made abundantly clear when the judgment ex
pressly refers to the case of Blackwood v. Bcgina, 8 A C. 82, 
as containing the reasoning which covers the case ami 1 infer 
was in fact adopted in disposing of it.

If ever a case was decided on what was supposed hv the 
Court to have been the intention of the legislature, as expressed 
in its enactment, that was the case of Blackwood v. Bcgina, 8 
A.C. 82. The entire reasoning of the judgment was elaborated 
in order to the making of that clear. The conclusion is thus 
summed up therein:—

All those things, the person to pay, the occasion for payment, and 
the time for payment, point to the Victorian assets ns the sole subject 
of the tax.

Whilst impliedly admitting the power of the colony of 
Victoria to go much further by using language shewing such a
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purpose, it would have boon idle to elaliorate as was doin' if 
the |>ower in Victoria did not exist. All the case called for in 
such event was, if so. to declare accordingly.

The Court adds that the reasons which led English Courts 
to confine probate duty to the property directly affected by the The Kino

probate, notwithstanding the sweeping general words of the Cotton. 
statute which imposed it. apply in full force to the Victoria

i . 1statute and the case arising upon it; yet the Court made it 
quite clear that said reasons were only illustrative of how such 
Acts had l>een treated and their interpretation might form a 
guide for reaching the meaning of the Victorian statute.

For in the early part of the judgment the Court points out 
that the discussion relative to tin- terms “probate duty” and 
“legacy duty” could only be used as descriptive of two classes 
of statutes familiar to English lawyers and adds: ‘‘If used 
for any more exact application they are misleading.”

Now, passing that, we have the following declaration in the 
Quebec Act as amended which clears all this up if doubt ever 
existed. The amending clause was apparently designed to clear 
it up whether needed or not.

The clause in section 1191c, as follows:—
1101c. The word “property" within the meaning of this >eetion 

••hall include all property, whether movenhle or immoveable, actually 
situate or owing within the province, whether the deceased at the 
time of his death had his domicile within or without the province, or 
whether the debt is payable within or without the province, or whether 
the transmission takes place within or without the province,and all 
moveables, wherever situate, of persons having their domicile (or 
residing) in the Province of Quebec at the time of their death.

This is most, explicit as to what is to be covered by the trans
mission to be taxed and most comprehensive. Perhaps it com
prehends too much, but as to that wo arc not concerned here, 
for the case now in hand of the transmission of the estate of the 
late Mr. II. II. Cotton who was domiciled at his death in the 
province, falls within the hitter part of the clause just quoted 
and is preceded by language evidently intended to reach as far 
ns the powers possessed might go to express the intention not 
found in the Victoria Act or the Ontario Act.

Nor are we concerned with the amendment since made to 
rectify what were possibly too extensive claims. Neither of these 
amendments is retrospective.

The clause should be Held good for that which the legislature 
had the power to enact when the excess of authority, if any, 
was as here easily severable from what was ultra vires or capable 
of being read as expressing only what was intra vires.

I am only concerned thus far to see if there was an expres
sion of intention such as was sought for but could not be found
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in tin* Victorian Act. For the present I assume, hut by no menus 
any, the language needed clarification.

It seems to me there can in regard to this Act thus amen 
dnl he no douht of its intention to impose a tax on the transmis 
sion in Quebec by force of its law of the personal estate wherever 
situate.

The next and most important question which arises hen* is 
this: does such express intention limited within what is lieces 
sary to cover the ease of the transmission of the late Mr. II. II 
Cotton's estate wheresoever situate, come within what is com 
potent for the legislature of Quebec to enact ?

This question starts several others in the first place tin- 
taxability of any transmission of property in any case; the prill 
ciple upon which it can he rested : and the kind of property re 
speeding which its transmission may he taxed. I cannot think 
any douht can exist as to the right to tax the transmission. The 
basis of such right is well expressed in the Wiiians (’am Winan* 
\. Allonn n-deneral, 11910] A.C. -7. by Lord Lorehuru, page

In Imlli ni*t*s the property rveeivvil the full protect ion of Prit i«li 
law-*, which i- a von*tant ha*i* of taxation, ami can only lie trainferred 
from the ileceaneil to other |H*r*ona hy a Itriti-h Court.

The basis of taxation and for transfer from the deceased to 
others is not exactly in the same way here in evidence, as there, 
hut as to transfer is fully more so. The deceased had pro
perty in the province for which his executor could get no title 
or reach it without probate or authentic will (whichever Imp 
petted to he the case) and that could only In* got upon the con 
dit ions determined hy law. Even if one of these conditions hap
pened iu the event to he most onerous, and probably uncoiled 
able hy an action taken hy the Crown, 1 fail to see how the 
respondents can now and here attack it.

Again the Lambt v. Manuel Cast (Lamlu v. Manuel, 11908 
A.C. 98, 17 L.J. P.C. 17, 19 Times L.R. 98), the converse of 
this upon the same statute liefore the amendments referred to. 
proceeds upon the recognition of the title got by the transfer 
or transmission involved in the grant of probate in another 
province where the deceased had his domicile at death. It 
seems to me to give impliedly just that recognition of the grant 
relative to goods in another province which I have already sue 
gested. It may at least prima favit he here given, in a limited 
sense, to the mobilia xn/nunfur pirsonam rule.

In the next place arises the question of the power of- the 
Quebec legislature confined as already mentioned within the 
limits assigned by the British North America Act regarding 
direct tax and its imposition within the province.

tirent stress is laid upon a passage in the judgment in the
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Woodruff Cast (Woodruff v. Attorncy-tii at rat, 11!M)81 A.C. 
508). apparently denying the power of taxation of property 
beyond the province.

If I am right in pointing out as above that the Court was 
proceeding upon the statement of facts quoted above, and the 
peculiarity of these facts, then the expression can only fairly be 
held to relate to the position of affairs at the death of the testa
tor in that case.

The property had been passed in a foreign State to others 
and the maxim atobilia sit/mutt a r jt< rsmunn could not on such 
a state of facts be applied in any of the various ways it has been 
made applicable in law.

The language of the Ontario Act did not permit of that being 
done on the facts dealt with in that case. And as already sug
gested the expression relied upon might have a relevancy there
to but cannot be fairly extended to something else not needed 
for the disposal of that ease. I cannot think the expression was 
intended to mean more, but if so it was obiUr dicta.

Everything else aside from that partakes of obittr dicta. 
which, of course, must be given that respectful consideration 
due at all times to eminent authority. And giving that it is our 
duty, if an examination of the principles of law to be applied, 
do not seem to us to permit of the application of what is ex
pressed in obittr dicta to say so, or at all events not feel bound

With great respect, I cannot assent to the said obittr data 
or its apparent assumption that "direct taxation within the 
province” necessarily means only taxation in respect of pro
perty physically within the province. Counsel for respondents 
in his argument relied so much upon these observations it seemed 
as if his whole hope rested therein and the Courts below have 
gone thereon entirely.

A man may he domiciled within a province and be made 
answerable for taxes imposed upon him in respect of property 
outside the province but over which the laws of the province 
may have given him the only foundation lie can have for dom
inion or legal possession.

For example, a man domiciled within a province may build 
railway cars and lease them to one of the railway companies 
running into the Vnited States, and sometimes have them at 
home and sometimes abroad. Can he not he taxable in respect of 
such property ?

The Canadian farmer may use land on each side of the line 
between this country and the United States and his flocks or 
herds may be driven from his house and farm steading in any 
one province to tin» end of his farm and pasture in the foreign 
State. Can he not be taxed for or in respect of such personal 
property ?
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Is the right of taxation to be determined by the mere acci
dent of where these ears, floeks or herds may lie at a given time? 
Is the income derivable therefrom to depend also on such acci
dent? Reason seems to say no. It is his domicile in the province 
that gives the power of taxation in his ease validity.

Yet in taxing such property or the man in respect of such 
property, there is, in a sense, taxation of property which may be 
outside the province. The man is taxed and may be made to 
pay in respect of property abroad.

Is it conceivable that the right of taxation of a multitude of 
other and especially commercial properties can depend on any
thing else than the domicile of the man answerable for the tax 
and who is enjoying all his rights or property therein by virtue 
of the legislation of his province and the contracts he has formed 
therein ! And for the protection of such rights should he not 
share part of the common expenses of such protection?

There are no doubt cases of personal property within a pro
vince owned by someone outside the province which can be 
taxed also.

Then we have the income tax which forms no mean part of 
the aggregate municipal taxation. Yet it often rests upon no 
other foundation in law than the domicile of the man taxed.

The income tax has never been questioned. Yet the sources 
from which the income flows may be in every quarter of the 
globe. The legislature of the province, where he thus earning 
it is domiciled, having had committed to it the exclusive power 
over property and civil rights and imposed upon it the duty of 
protecting him therein, has also the power of direct taxation 
to meet the expenses of discharging such duty. Surely the fact 
that the income may never have reached home and may be left 
abroad to earn more, is not to determine the pow’er of imposing 
such a tax.

Lest it may be said taxation of income is indirect. I submit 
what was said in Bank of Toronto v. Lambc, 12 A.C. 575, at 
page 5S2, in the course of the judgment dealing with the power 
of direct taxation given the provinces. It is as follows: —

It would deny the character of a direct tax to the income tax of 
this country, which is always spoken of as such, ami is generally looked 
upon as a direct tax of the most obvious kind; and it would run couu 
1er to the common understanding of men on this subject, which is 
one main clue to the meaning of the legislature.

If, therefore, we may safely assume an income tax derivable 
from foreign ventures and not necessarily reaped and brought 
into the home custody of him liable to such tax, why should 
we in this case be confined to the test of the particular thing be 
ing physically within the province as the true limit of the power 
of taxation within a province?
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It is to be observed also that the same Court in Block- 
wood v. lidjina, 8 A.(\ 82. thus expressed its views in reference 
to the power of taxation. It is said, at page* 96:—

There is nothing in the law of nations which prevents a Government 
from taxing its own subjects on the basis of their foreign possessions, 
it may be inconvenient to do so. The reasons against doing so may 
apply more strongly to real than to personal estate. Hut the question 
is one of discretion, and is to be answered by the statutes under 
which each state levies its taxes, and not by mere reference to the 
laws which regulate successions to real and personal property.

This power 1 submit is that of direct taxatiou. It is not 
said that the extreme exorcise suggested as possible would be a 
proper exercise of such power. It could not be exercised over 
anyone domiciled in another country or province. But, by 
every principle of convenience anil reason relative to the parti
tion of the powers thus existing and being apportioned between 
the respective jurisdictions of Dominion and provinces, there is 
nothing that forbids, and muc leads to the conclusion, that 
it was to assign to the provinces whatever powers of
direct taxation a province or State could properly exercise and 
usually exercised or had the power to exercise.

Direct taxation except for local purposes had never been re
sorted to by the Province of Old t i, and, so far as 1 am 
aware and as it is generally understood by the term, has not 
yet l»ceit resorted to by the Dominion, save possibly by the ex
cise duties.

The Dominion quite consistently therewith might also by 
virtue of the power assigned it possibly’ resort thereto. But 
when the conditions existent relative to direct taxatiou were 
such as to induce the belief that a resort thereto by the Dom
inion might only be in a very remote contingency, why should 
we assume that the usual and general power was not that assigned 
to the provinces which alone were likely to exercise it; and that 
it was not intended to enable them to exercise it in their re
spective dealings with their own citizens.

There is nothing to indicate that the general power declared 
as above to.lie possible, was reserved for the Dominion only, or 
that some implied limitation was intended, reserving and pre
serving part of it in a dormant condition, only to be exercised 
on extreme occasions, or for special purposes. In contradistinc
tion to the power extending over all persons ami given the dom
inion to resort to any mode of taxation, it was quite natural 
in assigning direct taxation to express it as appears.

i submit, what was intended was that which the language 
indicates, when we have regard to the nature of the Act 
consists of a concise description of a number of enumerated 
powers.

It is an extremely improbable thing that for the mere pur-
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I kwh of raising a revenue for provincial purposes by direct 
taxation, any abuse sueli a power may lie in this particular 
regard susceptible of, was dreamed of as a thing to be guarded 
against by anyone. If it had. we would likely have found other 
expression given thereto.

Moreover we must bear in mind that of those federated pro
vinces. Nova Scotia and New Brunswick had long enjoyed just 
as complete powers in this regard as the colony of Victoria, of 
which the legislation was in question in the judgment I have re
ferred to. It does not seem to have occurred to the Court in 
making the remarks I have quoted that any distinction then 
existed between the powers of that colony relative to such tax
ation and those of any other country.

Are we to assume that these other provinces surrendered 
in this regard what in theory they had enjoyed up to Con
federation? The same is true of the old Province of Canada, 
but as it was divided into two provinces, the illustration drawn 
therefrom is not so direct.

“Direct taxation within a province” and “direct taxation of 
property within a province” are. I submit, not interchangeable 
terms. It is the former term that is used and if the meaning of 
the latter term was what it purposed surely it would have been 
so expressed.

And when we find that the Privy Council has not adhered to 
the literal expression of the same power by limiting it to the 
“revenue for provincial purposes” but has heretofore found in 
that, despite the words used, power to delegate it to corporate 
municipal and school boards. I do not think we should seek in 
another spirit of interpretation, relative to words in the same 
sentence, to restrict the power by something not expressed and 
to something quite unusual. Parliament was not accurately 
defining the powers of a petty corporation to Ik* created, but de 
signing in general terms where that line was to In* drawn in 
dividing the legislative powers of a great state.

It must be iMirne in mind that the legacy duty had long been 
in force in Kngland and that the Succession Duty Act had been 
passed some twelve years before the British North America Act. 
and that both, within the memory of those transacting affairs, 
had been the subject of judicial construction whereby the line 
was drawn at where the rule niobilla mu/mnitur />#rsonani would 
put it. See Thomson v. Tin Ad r or at ( (Inn ml. 12 Cl. & K. 1 . 
and Wallon v. Attorney-dr nera!, L.R. 1 Ch. 1 ; each dealing with 
the respective acts referred to. And to this day the rule said 
maxim implies has been applied in the Manuel t'osi ( Lam In v. 
Manuel, |19<M| A.C. fiH. 17 L.J.P.C. 17.19 Times L.R. 1>8). I have 
referred to, to govern in one way the construction of this very 
Act now in question before its amendment. The principle being 
so declared the converse case surely must lie held and applied
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Or is this interpretation in the Manuel Case (Lambc v. 
Manuel, [190.‘1| A.O. 68), when restrietive in its operation to he 
all right, and in the converse ease all wrong? The view held in 
the Wallace Cast (Wallace v. Attorney-General, L.R. 1 Ch. 1), 
may since have varied by statute, but that does not affect the 
line of argument 1 suggest. Again, I shall not readily impute to 
the framers of the British North America Act the purpose of so 
limiting the powers of a province in this regard that the 
economic results of such limitations inevitably would he, by so 
limiting its taxing power, to drive a large portion of capital 
owned by those domiciled in a province to use it in a foreign 
country.

In conclusion it seems to me the man domiciled in a province 
is liable to such direct taxation for the specified purposes of pro
vincial revenue as may l>e usually exercised over him for the 
like purpose in any other state.

When living he is liable to taxation upon his income deriv
able from his investments abroad, and. if the legislature sees fit, 
all else he has abroad, and when he is dead the transmission of 
his estate, in so far as it requires the protection and support of 
the law (as in Quebec under the principles of the Civil Law or 
Code), the sanction or authority of the province exercised in or 
through the ordinary channels it has created for the purpose 
can only be obtained upon the terms the province has seen fit to 
enact as to the condition of giving that legal support or needed 
sanction or authority.

However much all I have advanced by way of illustration 
relative to the taxing power may he subject to limitation or 
reservation, I am unable to see how or by what process it is 
possible to compel a province to give that sanction save on its 
own terms.

The will of the late Mr. Cotton was made in Quebec, where he 
undoubtedly was domiciled when it was made and at his death, 
and his will rested for its validity on the laws of Quebec, and 
was expressly made subject to the conditions imposed by this 
statute before it could obtain any force or effect.

The respondents have not shewn that in respect of this 
estate there was any mistake made in that regard or that the 
securities in respect of which, or upon the basis of the value of 
which, they paid this tax did not, or rather respondents in order 
to acquire title thereto did not, require this sanction.

1 can conceive of a case wherein a foreign state or another 
province may have expressly provided for a statutory or other 
representative of a deceased person who in life was domiciled 
• Isewhere, getting his personal property situate within its juris
diction without any evidence of what had taken place in the 
jurisdiction of his late domicile. This, however, is not in
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accord witli the known international law relative to personal 
property.

1‘rimTi fat ir his personal property had according to the legal 
maxim, mobilia xn/nanlur /nrxonam, its location in the provins 
where lie was in life domiciled at the time of his death. And 
fully agreeing in and duly observing all that has been said in II 
case of lllmlnrooil v //<i/iiia, S A.(\ 62. relative to the interpret.! 
lion of legislation which deals with personal property or estai- 
by an Ad of this kind not warranting the application of tin- sa 
maxim, to interpret the statute which does not make clear 
pur|MiNc id* its covering by the application of the said maxim all 
lieyond the state of his domicile. I yet think when the Icgisl.i 
tore has expressed a dear intention to cover all that, then the 
maxim may well lie taken as a starting point of presumption 
which the plaintiff, in a ease to recover back, such as this, hum 
rebut if it can In- rebutted.

Whether or not because of another form of law (and anolli- r 
mode of’ thought than ruled the minds of the framers of tli 
Victoria Ad. dealt with in that easel, the word transmission i> 
used and a more direct and comprehensive result is reached. 
Those enjoying the benefits of the transmission by virtue of (Ju 
bee law and (Quebec Courts must pay for or upon the trail-» 
mission.

We had Tin Allonn i/ lii in nil v. Ifrnl, 10 A.C. 141. in tic 
first, but not on the second argument pressed upon ns. but tli-* 
respondents* factum still presents it as covering the alternatix 
argument that if it was not property that was being taxed, tla-ii 
it was not direct but indirect taxation.

In a like ease I would feel hound to follow this authority. Lut 
fortunately the reasoning it proceeded upon and ground given 
in support thereof, have since been revised in Tin Haul 
Tor oh In v. La hi In, 12 A.C. Ô7Ô. by the same Court and relieve' 
from any embarrassment which otherwise might have been fell

I Mould ailil that to my mind if we imposed no taxes but those 
which would not fall in part at leas! on someone else than him first 
paying, we never would be troubled with taxes. No one possess
ing clearness of vision can imagine that a single tax upon land i« 
not in part borne by others than the land owner who pays ii 
Its payment or the burden of its payment has to In* reckoned 
with and met by every member of society. Its simplicity i- 
at tractive.

It is admitted the probate of the late Mrs. Cotton's will 
executed in Boston Mas first applied for and got in (Quebec And 
In r husband as the executor of her will obeyed that law. con 
eluded he was, and consequently his wife must be held to liau 
boon, domiciled in (Juolieo at the time of her death.

I am unable to see how in face of the proceedings at the time 
the declarations made then and upon which the Court of Probate,
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if the will whs probated as admitted, can he overturned by Hindi 
evidence as now adduced. The amending section 119l(r) de 
tilling the word “property” is not applicable to her ease, but ns 
already suggested the statute did not. in my opinion, or my 
reading of the I,am In v. Manml ease. | VMM | ,\.(\ (K need it

The law of (Quebec operated on each estate, was recognized 
as having so operated, and I fail to see how his representatives 
van now claim to defeat the law in either ease.

The appeal should lie allowed with costs, and doing so seems 
to render consideration of the cross-appeal needless.

Dut, .1.: This appeal raises the question whether an Act of 
the legislature of Quebec imposing certain duties described as 
“Succession Duties.” in respect of transmissions of property 
under the law of that province in consequence of death is within 
the competence of that legislature in so far as such transmissions 
affect movable property locally situate outside that province.

The Court below held the Act to be in that respect ultra 
vires conceiving itself to Is* governed in the determination of the 
point in question by the decision of their Lordships of the Privy 
Council in Woodruff v. Altoniiffdlnn ml of Ontario. 11908] 
A.C. fitW. 24 Times L.It. 912.

In that ease their Lordships had to pass upon the power of 
the Legislature of Ontario to impose a tax in respect of particu
lar items of property locally situate outside the province on the 
occasion of transfer of that property inter vivos effected by 
delivery of it in the State of New York.

The two cases ...... to be clearly distinguishable; and I do
not think we are relieved from considering the points raised on 
this appeal either by the decision itself in Woodruff's ease or by 
any of the observations of the distinguished and lamented Judge 
who delivered their Lordships' judgment. The learned Judges 
in the Courts below appear, if I may say so with the greatest 
respect, to have overlooked (in its hearing on this ease) the 
fundamental difference in point of law between the devolution 
under I lie law ot a province of a moveable succession comprising 
moveables having an extra provincial si I ns and a transfer inhr 
i iron of the title to particular moveables i having such a silns > 
effected by delivery of them outside the province; and thus, as 
I conceive, to have missed the broad distinction between the ques 
lion presented in this ease and that pronounced upon in the 
decision bv which they considered themselves to lie governed.

It is a principle now generally recognized in countries where 
either the common law or the civil law prevails that as regards 
movables (wherever they may be situated in fact ) a testate or 
intestate succession is for many purposes considered as an integer 

under and governed by a single law namely, that
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whirl) was the personal law of the decedent at the time of his 
death. “The logical consequences of this general principle.*' 
says l)r. von Bar | Bar’s Private International Law, 2nd ed 
sec. 362], “an* kept intact by the application of the fiction 
niohilia ossilms inlucrcnt.”

The principle is recognized by articles 6, 509 and 600 of tin 
Civil Code of Quebec, the latter of which in effect adopts in 
this connection the English rule that the “personal law” is the 
law of the territory in which the decujus had his domicile.

This principle has never, by the law of England at all events.
I wen regarded as excluding the authority of the law of tin 
situs in respect of the particular moveable items comprised 
in a succession ; but it does involve the regulation by tin- 
law of the domicile of the distribution of the lieneficial surplus 
belonging to the succession after the satisfaction of such claims 
as debts and expenses of administration. By that law then is 
determined the extent to which the property is subject to testa 
mentary disposition and the conditions upon which the bene 
ficiaries become entitled to accede to a share of the estate through 
such dis|>osition or hv operation of law : ami among the gener 
ally recognized logical consequences of this principle (pn 
served as almve mentioned by tin* maxim mohilia ossihus inha runt 
is that the legislative authority of the domicile is acting within 
its proper sphere in assuming for public purposes a share of tin* 
surplus as a toll exacted from the beneficiaries by way of condi 
tion upon or as an incident of tin* accession to the lienefits of 
the transmission. Von Bar. Conflict of Laws. 2nd ed.. pp. 254. 
255; Wharton, Conflict of Laws. 3rd ed.. pp. 183. 184. 185; 
Dicey, Conflict of Laws. 2nd ed., pp. 751, 752. 753; Eithnan \ 
Martinez, 184 U.S., at 591; State of Maryland v. Dalrymph. : 
L.R.A. 372, at p. 374, West Inheritance Tax.

In the fiscal legislation of the United Kingdom these prill 
ci pies have for nearly a century had full play. The enactments 
of the statute (55 Geo. 111. ch. 184) imposing legacy duty were 
expressed in general terms comprehensive enough in themselves 
to apply to all persons and to all bequests of or out of
personal property wherever situate. It was held in a well-known 
series of cases that the statute must be construed in accordance 
with the principle expressed in the maxim quoted above.

In 1842 in Thomson v. Advocati General, 12 Cl. & F. 1. all 
the Lords (accepting the unanimous opinion of the Judges) 
a Aimed that the Legislature must In* supposed to have Inch 
legislating with reference to the wohilia seynuntur
personam. In 1865 (in \Vallot* v. Attorney-Gen*ral, L.R. 1 
Ch. 1) liord Cran worth in construing the general wonls found 
in the Succession Duty Act of 1853 said that the incidence of 
legacy duties was n i*d by the principle that such iuqtoHt*84
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should lie charged upon benefits accruing under “the laws of CAN. 
this country.”

Nobody doubts, of course, the competence of the Imperial 1912

Parliament to pass legislation obligatory upon the Courts of the -----
Umpire professing directly to affect property situate in foreign t,,kK,n,‘ 
countries whatever the ownership under which it is held. But Cornu.
there are certain recognized principles of international conduct -----
which the Courts of the Umpire in the absence of a clear indica- D" ,e 
tion to the contrary will assume Parliament has not disregarded.

It was in these cases considered to be no infringement of 
these rules that Parliament should impose legacy duties in 
respect of a succession composed in part of movables having an 
actual situs in a foreign country, provided the decedent had at 
the time of his death a domicile within the United Kingdom.
This restriction of the duty to the estates of persons so domiciled 
was sufficient, as Ix>rd llerschell said in ('olquhoun v. Brooks,
14 A.C. 49.1. at p. 50:i, to “bring the matter dealt with within our 
territoria 1 jurist liction. ”

In this recognition of the law of the domicile in the matter of 
successions no distinction has been drawn between the legisla
tive authority of a colony invested with powers of self-govern
ment or of a state or province which is the member of a Federa
tion and that of a Parliament exercising or possessing unre
stricted s< gn powers. In the numerous eases which have 
come before the Privy Council from the Australasian colonies 
touching the scope of enactments imposing death duties the con
stitutional competence of the legislatures of those colonies to 
proceed on the principle nwbilia st quant nr personam seems 
never to have hern doubted. Hardinq v. ('omrs. of Stamps for 
(Queensland. 11898| A.C. 769. Indeed, as Mr. Dicey has pointed 
out. since the Treaty of Independence with the American 
colonies in 1783. the policy of the Parliament of the United 
Kingdom has been to treat the colonies as in the matter of such 
taxation possessing fiscal independence. In the United States, 
it is perhaps superfluous to observe, in this respect the several 
States have been regarded as exercising an independent 
sovereignty.

Is the taxing authority of a province of Canada affected by 
any restriction which makes such a province incompetent to 
apply these principles in framing its plan of taxation in respect
of ........usions? Nobody can doubt that prior to Confederation
the Province of Nova Scotia (let us say) possessed such auth
ority. How far then was this authority curtailed by the British 
North America Actf I make no apology for quoting once again 
"hat one may perhaps call the classic passage in Lord Watson’s 
judgment in Liquidator of the Maritime Bank v. Receiver-Gen- 
• rat of A . B.y 11892) A.C. 441 and 442. where lie explains the
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constitutional relation in which tin* provinces stand to the (’aim 
dian Vnion:

Their Uirilxliij)* «In nut think it itecMsary h» examine, in minute 
•letiiil. the provision* «if the Act of 1867, which nowhere profes* 
to flirt nil in any re*|H*et tlie light» hii«I privileges of the Crown, or 
In ilisturb llii' relation* then subsisting lietween the Sovereign ami the 
provim**». The object of tin' Aet was neither to weld th»* provinces 
into one, nor to sulmnlinutc provincial government' to a central until 
or U y. but to create a feeleral government in which they should all In- 
represented. cut rusted with the exclusive ailministratinn of affairs in 
which they luul a common intercut, each province retaining its ind«- 
|iemlence and autonomy. That object was aec*nmplishe«l by distributing 
Iwtween the Dominion ami the province*, all powers executive ami 
legi'lutiv<‘. ami all publie- prn|a-rty ami revenues whi«-h had previous!) 
Ih-Iimgeil to (lie province»; so that the Ibiminion gmeminent slnailil 
l«- vesteil with such of these jiower* as were necessary for the due 
|M-rfnrmuncc of its «-«mstitutional functions, and that the remainder 
shoiibl In* retained by the prnvim-es for the purpo'i- of provincial 
government*. Hut. in *o far as regards these matter* which, by *«--■ 
92. are s|NM-ially r«‘serv«'<l f««r provincial r«-gis|ati«m. the legislation of 
«•ach province continues to In- free from tin- «Mintml of tin* Dominion 
ami a» supreme a* it was Is-forc the passing of the Act.

The subject of luxation was not under the Act exclusive!} 
assigne*! as a «Imiiain of legislation tit either the Dominion or 
the provinces. The Dominion in that field is given unrest riel «•« I 
authority: the provinces have a concurrent, hut more limite! 
authority. The scope of this provincial authority is defined h\ 
flic words “Direct taxation within tin- province for the raising 
of a revenue for provincial purposes.” In this case xve are 
concerned only with the condition that the taxation shall la* 
“within the province.”

Some point, it is true, was raised mi the words “direct tax 
at ion hut since tin* decisions of the Privy Council in llanl, 
of Toronto v. La into. 12 A.C. 575, and in Hrnrrrs ami Maltshrs 
. 1 xxoi" /Vi I inn v. Ailnrm tf-i/rnt ral of Ontario, |1H97 A.C. 221. it 
«Iocs not appear to In* any longer open to question that «luti<» 
imposed upon or in respect of benefits acquired under a will 
or intestacy are direct taxes within the meaning of the pro 
vision under discussion.

The point for consideration then is this: Was the author:* 
which the provinces unquestionahly poss«*ssed liefore Confe«l«-i 

at ion) to impose duties upon or in respect of the licncfits aequo 
ed under a succession comprising in part extra-territorial mov« 
ahles abrogated by the provision of the Kritisli North America 
Aet, which limits the provincial power of taxation to “taxation 
within the province”?

The question at issue cannot. I think, la* fully appreciated 
without taking into account the authority of the province to 
legislate upon the suhjeit of “Property and Civil Rights in the
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Province.” It is of course settled that the Dominion in the exer
cise of its authority relating to the subjects of legislation men
tioned in sec. 91 may while acting within its own proper sphere 
legitimately pass laws which in their operation affect property 
and civil rights within the provinces; hut it is equally well 
settled that over property and civil rights regarded as subjects 
of legislation in themselves the Dominion (except when acting 
under the specific provisions of that section) possesses no legis
lative authority. ('itizi us v. Parsons, 7 A.C. 96, at pages 110 and 
111. The subject of successions, the deeujus being domiciled in 
Quebec, is one of those subjects which is within the exclusive 
authority of the legislature of Quebec in respect of which the 
authority of that legislature is in Lord Watson’s phrase “as 
supreme” as before the passing of the Act.

The right of a beneficiary entitled to share under such a suc
cession is regulated by that legislature alone. In the Courts of 
any country, which accept the law of the domicile as prescribing 
the rules of succession, the right of a person claiming to share in 
the benefit of such a succession would fall to he determined by 
the application of such rules as that legislature prescribes as 
applicable to such a ease. In accordance with (he principles 
already indicated the “logical consequences” of this control of 
such successions by the Province of Quebec “kept intact by the 
application of the fiction niolnlin ossibus inhaerunt seem to 
involve this—the succession may lie deemed for the purpose 
among others of determining the incidence of duties upon bene
fits accruing from the devolution of it.

On what ground, then, are we so to restrict the words “tax
ation within the province” as to exclude such successions from 
the taxing authority of that provinceThere appears to be no 
ground for doing so. The possibility of those words being so 
restricted does not appear to have occurred to tile Judicial Com
mittee when considering the case of Lovill v. Tin l\ 'n<i, 33 Can.

l{. 350 ; Tin Ixiiifi v. Lovill (1911). 2* Times L.IL 11. 1 (l.*> 
LT. 650 (P.C.). |Since reported. 11912] A.C. 212.|

I have not been able to discover anything in the Woodruff 
case (Woodruff v. Attorney-Gnural, [19081 A.C. 508), which 
affects the force of these considerations. There was in that case 
no question of a testamentary or intestate succession. The Pro
vince of Ontario had attempted to exact duties in respect of 
transfers made inter vivos though in contemplation of death of 
movables having at the time the transfers were made a situs 
hi the State of New York according to Isitli the law of Ontario 
and the law of New York. It is argued, however, that 
a passage in the judgment of Lord Collins lavs down two propo
sitions. first, that taxation of property locally situated outside 
the province is ultra vires; and, second, succession duties levied 
upon benefits accruing from a succession composed in part of

Tint Kino
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movables locally situate outside the province are taxes imposed 
on extra-provincial property within this rule. It is needless to 
say that if such were the sense of a passage which forms tin- 
ground of the judgment it is not for this Court to refuse to fol 
low it or to seek to fritter it away by insubstantial distinctions 
I think this is a misreading of their Lordships’ judgment. It k 
not without some bearing upon the point of the meaning ol* tin- 
judgment that the case before the Privy Council did not involw 
the consideration of the validity of taxes imposed upon a sin- 
cession such as we have here and that their Lordships’ judgment 
does not in terms mention such a succession.

Indeed it seems to me that the second of the above mentioned 
propositions can be deduced from the judgment only through an 
assumption that it follows as a logical consequence from tin- 
first. A moment’s consideration will shew that this is not the cas- 
Such benefits are generally recognized as being subject to tin- 
taxing power of the province as we have seen upon the principle 
that tin* totality of objects constituting a succession is subject 
to the personal law of the deeujus and consequently that tin- 
rights of persons claiming such benefits arc governed by this 
personal law and are regarded as having their seat in the terri 
tory subject to it.

There is, however, no general recognition that transactions 
inter vivos respecting particular movable objects are governed 
by the lr.r domicilii. The more generally accepted view is that tin- 
maxim mobilia sequuntur personam does not make the lex do an 
cilii applicable to such transactions as those which were in 
question in Attorney-dencrai v. Woodruff, (1908) A.O. 5tls 
Westlake, pp. 181, 182, 191-195; Savigny (Guthrie’s transin 
lion) 17b note (2); Wharton, Conflict of Laws, drd od., vol. 
pp. t>8(M>84; von Bar, 488-491 ; Foelix, paragraphs til and bi\ 1 
Aubrey et Ran, p. KM, 1 Demolombe, pp. 110. 111.

According to the law of Ontario (which is the law of Lair
land) there seems to be no room for doubt that the transactions 
in question in that ease were governed by the law of New York. 
The cases arc fully reviewed by Mr. Westlake (Private Inter 
national Law. 4th ed.. pp. 191-195) and his argument leaves in» 
doubt on the point.

The donees consequently derived nothing through the law of 
Ontario. That was the view presented by Mr. Danckwerts in 
his argument on behalf of the appellants and that apparently 
was the view upon which their Lordships acted.

It is perhaps not to be expected that statutes such as that 
before us—which impose duties in respect of transmissions of 
estates, including property situate abroad, and at the same time 
upon all property within the jurisdiction transmitted by death, 
wherever the domicile of the decedent may lie—could escape 
criticism as putting into operation two seemingly incompatible 
principles. Strictly we are concerned in this case only with the1
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question of tin* power of the legislature in respect of the tiret 
mentioned class of duties; mid constitutionally the legislature’s 
action in 4 such duties, so far as it is constitutional, can
not la- affected by the circumstance that it has also professed to 
exact them (if it have done so) in circumstances to which its 
authority docs not apply.

The truth is. however, that the practice very widely prevails 
of taxing all personal property having a situs within the terri
torial jurisdiction of the taxing power on the occasion of a 
transmission of title by or in consequence of death.

The law of Kngland, for example, is strict in requiring the 
title to moveable items of a foreign succession to be made in 
accordance with the law of the situs, and the estate duty applies 
to all such items having an actual local silus in the I'nitcd 
Kingdom.

Mr. .Justice Holmes, delivering the judgment of the Supreme 
Court of the United States in Hlmkntont v. Milhr, 188 1\S. at 
204. says;—

Xo ont» doubt* that succession to a tangible chattel max U* taxcil 
wherever the pnqierty I* found, ami none the les* that the law of the 
•itu* am-pt* its rule* of succession from the laxx of the domicil, or that 
l>y the law of the domicil the chattel is part of a anirersita* uml is tak
en into account again in the succession tax there, Eùlman v. Martinez, 
184 U.S. 57N, 580, 587, 592. Sec Magvr v. (Jiitna, 8 How. 490, 493; 
(Joe v. Errol, lit» t'.S. 517, 524; Pullman's Palace Car Co. v. Pennsgl- 
rama. 141 U.S. 18, 22; Stugoun v. lllinois Trust ami Sanags llanl;. 
170 t'.S. 283 ; .Yeir Orleans v. Stew pic, 175 U.S. 309; Hristol v. Wash
ington Countg. 177 U.S. 133; and for State decisions. Matter of Estate 
of Romaine, 127 X.Y. 80; Callahan v. WooMhrnlge. 171 Massachusetts. 
593; (Srcees V. Shair, 173 Massachusetts. 205; I Ilea v. Vatiunal State 
Hank, 92 Maryland. 509.

No doubt this power on the part of two State* to tax on different 
and more or less inconsistent principle*, lead* to some hardship. It 
may he regretted also, that one and the same State should la- seen 
taxing on the one hand according to the fact of jiowers, ami on the 
other, at the same time, according to the fiction that, in succession* 
after death, mobilia set/uuntur personam and domicil governs the 
whole. Hut these inconsistencies infringe no rule of constitutional 
law; Cor v. Errol, llfl U.S. 517, 524; Knoirlton v. Moore, 178 U.S. 41.

There is certainly nothing iu the Britiali North America Act 
pointing to the conclusion that a Canadian province is confined 
to cither one or the other of these principles of taxation. One 
province may adopt that which gives special prominence to the 
circumstances that the succession is regulated by the law of the 
domicile, another to the fact that the title to particular items of 
moveable property is controlled by the local law of the situs. 
Toll may be exacted as an incident of the accrual of the benefit 
or as a condition of the passing of the title. And since either 
is valid when acted upon to the exclusion of the other. I do not 
see upon what ground it can hr said that both principles may

1306
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not In- brought no to speak under the same roof mid eomhiued in 
a single system. Tin* decision of tin* Judicial Committee in
Jjovitt \. Tht King ( 1911 . 28 Time* L.K. 11. 105 I. I 650 
appears to support this view. | Since reported. 11012 ! A.C. 212. | 

'I'llis disposes of the (pieNtion of the duties charged against 
the benefits under tile will of Henry Cotton.

It is not without some hesitation that I have concluded that 
duties imposed by the earlier statute must Is* held to In* leviable 
in respect of Mrs. Cotton's estate as a whole. As to tin* question 
of domicile. Henry Cotton's admission creates a presumption 
which has not been displaced and the point now relied upon ap 
pears to have been taken for the first time in this Court. The 
question upon which I have bad some doubt relates to the eon 
struct ion of the statute itself. The provision to In* considered

MOI fc. All tran*mi**ion< owing to ikatli, of the property in. u»u 
fiin-t or enjoyment of. moveable himI immoveable property in the pro 
vince ( ni lui il tins h /nor inn I «hall lie liable to tin* following

That is the English version ; and if the French version bad 
been the same I should have had no difficulty whatever in holding 
on the authority of Lambi v. Manuel, 11903] A.C. 6*. that tb 
taxes imposed by the enactment apply to all movable proper!> 
constituting part of the estate of a decedent domiciled in tin* 
Province of Queliee at the time of his death. In the French ver 
sion instead of the words “property in the province*’ we bave 
“propriété sitin' thins le province.” The contention is that tlies. 
words shew the legislature to have been aiming at transmission 
only of property having an actual physical situs within tie 
province, or property which considered apart altogether from tie 
fact of its constituting part of a succession devolving under tIn
law of the province has a situs within the province by const rue 
t ion of law. After a most careful examination of the judgments 
in the ease of Lambi v. Manuel, f190J] A.C. 68, I think the deei 
sion in that ease relieves us from considering the construction oi 
the statute in this aspect.

I think the effect of that decision is that the situs iudi 
eated by the phrase alsive quoted from tin* French version e 
tin* situs as determined in the ease of movables by the faei 
that such movables form part of the succession devolving under 
the law of (Quebec and by the application to such circumstance 
of the maxim mobilia sequuntur personam.

The question which arose in Lambe v. Manuel was whether 
certain moveables which formed part of the patrimony of a per 
son who had died domiciled in the Province of Ontario, but 
which admittedly, if that circumstance were to be left out of 
consideration, had a situs within the Province of Quebec were 
dutiable under the enactment referred to. It was held they wen* 
not dutiable and on the ground as it appears to me that in tl ■

t
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application of the phrase above quoted “situes dans It pro
rim > " the* principle uwhilia scqiiunlur personam must govern. 
In that caw the contention on hclmlf of the Attorney-General 
was the contention which is now made on behalf of the respond- 
enta, viz : that the principle upon which the legislature had pro- 
eecded was that all property ( irrespective of the operation of the 
maxim mobilia srqiunilur personam) having a local situation in 
I lie province should he subject to the duties imposed by the 
Act. That construction was rejected by the Superior Court, the 
Court of Appeals and by the Judicial Committee successively. 
The ground ii|Hin which the Superior Court proceeded as ap
pears by the judgment of Sir Melliourne Tait was that the legis
lature had acted upon the principle consistently adopted by 
the Knglish Courts in construing the Legacy Duty Acts, viz., 
that for the purpose of determining the incidence of duties 
imposed upon transmission of benefits in consequence of death 
the situation of the property is to be determined by the maxim 
referred to. Mis views are summed up in the last paragraph of 
his judgment which is in the following words :

I have vome to the conclusion that I should interpret Article 11916 
in accordance with the rule of our law and of the F.ngli-h law re 
garding moveable property almve stated and held that it means all 
trail-missions of «Midi property in the province. Iielonging to persons 
domiciled therein at the time of their death ; in other words, transmis 
sinus resulting from a succession devolving here and that in the eye 
of the law thr nuniablr property in quration is not aitnaletl in this 
pmrincc and is not subject to the tax sought to lie imposed. This 
construction will not only lie consistent with such rule, but also 
with the other provisions of the Act.
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In the Court of Appeals the judgment of Mr. Justin* Bossé 
is to the same effect hh appears by tile following passages :—

Il nous faut done déclarer que, lors du itérés, les biens dont il s’agit 
avaient leur assiette dans la Province d'Ontario et qu'il* doivent être 
considères comme situés dans Ontario, lieu du domicile du dceujuê. 

Il- échappent partent, au droit de lise de la Province de Quelle*
Notre statut rend le chose encore plu- claire en imposants un 

droit sur les m*uIs biens situés dan- la Province de Quels***.
Il n'était pas, d’ailleurs. né**e--air** «le faire celte restriction; nous 

ne |suivons pas taxer les biens situés A l'étranger.

The view indicated by this passage is emphasized by the cita
tions made by Bossé, J., from the judgment of Lord I tollhouse in 
llartlinq v. Commissioners of (futenstand, 11SÎIS| A.(\ at p. 773.

The judgment of the Judicial Committee f l.a m In v. Man in I, 
I1ÎM13] A.C. (iH| was delivered by Lord Maenaghten and in the 
course of that judgment 11 is Lordship says, referring to the 
reasons given by Sir Melbourne Tait and Mr. Justice Bossé:—

The decisions «if the QucIhh* ( nurt* arc. in their Ixiril-hip-' opinion, 
entirely in consonance with well established principles, which have
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been recognized in England in the well-known cases of Thomson \. 
Advocate General, 12 Cl. & F. 1, and Wallace V. Attorney-General, L.R. 
1 Ch. 1, and by this Board in the case of Harding v. Commissioners 
of Stamps for Queensland, [1898] A.C. 7(59.

Now what are the principles established in the cases to which 
Ilis ” " refers? These principles can best be stated in the
ipsissima verba of the learned Judges by whom those cases 
were decided. In Thomson v. Ad vocal t -(it m nil, 12 Cl. & F. 1. 
the Lord Chancellor, Lord (Tottenham, said at p. 21 :—

An Englishman made his will in England ; he had foreign stock in 
Russia, in America, in France, and in Austria. The question was 
whether the legacy duty attached to that foreign stock, which was 
given as part of the residue, the estate being administered in Eng 
land ; and it was contended, I believe, in the course of the argument 
by my noble and learned friend who argued the case, in the first place, 
that it was real property, but, finding that that distinction could not 
lie maintained, the next question was whether it came within the 
operation of the Act, and although the property was all abroad, it 
was decided to lie within the operation of the Act as personal property, 
on this ground, and this ground only, that as it was personal property, 
it must in point of law, be considered as following the domicile of the 
testator which domicile was England.

Now, my Lords, if you apply that principle, which has never been 
quarrelled with, which is a known principle of our law, to the present 
case, it decides the whole point in controversy. The property, per 
sonal property, being in this country at the time of the death, you 
must take the principle laid down in the case of In re Ewin (1 Vr. 
and Jerv. 151), and it must lie considered ns property within the donii 
cile of the testator, which domicile was Dcmararn. It is admitted that if 
it was property within the domicile of the testator in Dcmararn. it 
cannot Ik* subject to legacy duty. Now, my Lords, that is the principle 
upon which this case is to he decided. The only distinction is that 
to which I have referred, and which distinction is decided by the 
case In re Eu:iit, to !><, immaterial.

At p. 2(> Lord Brougham said:—
The rule of law. indeed, is quite general that in such eases the 

domicile governs the personal property, not the real ; but the personal 
property is in contemplation of the law, whatever may be the fact, 
supposed to lie within the domicile of the testator or intestate.

And finally, at p. 29 those words are attributed by the report 
to Lord Campbell :—

If a testator has died out of Great Britain with a domicile abroad, 
although he may have personal property that is in Great Britain at 
the time of his death, in contemplation of law that property is sup
posed to be situate where he was domiciled, and, therefore, does not 
come within the Act; this seems to be the most reasonable construe 
tion to be put upon the Act of Parliament.

The effect of the other two eases mentioned by Ilis [jordship 
may be stated in the language of Lord 1 tollhouse, in Ilardinn v. 
Commission! rs for (Queensland. 11898] A.C. 7(>9. at p. 774 :

4007
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The matter appear» to be well Hummed up in Mr. Dicey’s work 
un the Conflict of Ijswm, at p. 785. in which he paraphrases Lord 
Cranworth’s application of the principle nwbilia seguuntur personam 
by saying that the law of domicile prevails over that of situation.
In Attorney-General' v. Napier, (i Kxch. 217—it may he 

added—Parke, 1$., thus refers to the decision in Thomson v. 
The Advocate-General, 12 Cl. & F. 1 :—

In the case of Hr Kirin. 1 Cr. & .lerv. 151. the doctrine was first 
broached that the true criterion whether the parties were liable to 
legacy duty dcjicnded upon the fact whether the testator at his death 
was domiciled in Kngland: and that is the rule adopted by the learned 
.lodges in their decision in the ease of Thomson v. The Ailroratr-Urneral, 
12 CI. & F. 1 : and Lords Lyndlmrst, Hmugham and Campbell put it 
upon the great principle that personal property is to be nmsiilered as 
situate in the place where the owner of it is domiciled at the time of 
his death.
For these reasons I have lieeii unable to escape the conclu

sion that the effect of the decision in Lamlu v. Manuel, |1903] 
A.C. 68. is to require us to hold that for tin- purpose of applying 
this enactment the situs of movables forming part of a succes
sion devolving under the law of Quebec must be taken to follow 
the domicile of the decedent.

CAN.
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Cotton.

Anglin, •!.: -The Crown against the judgment of
the Court of King's Bench of the Province of Quebec, disaffirm
ing its right to retain succession duties levied against the estates 
of the late Charlotte Cotton and her husband Henry IT. Cotton, 
in respect of movable property consisting of bonds, stocks, 
promissory notes, jewelry and pictures actually situate in the 
United States of America at tin* date of the demise of each 
decedent.

That the actual situs of the tangible portion of this property 
was foreign is of course unquestionable. According to the rules 
slated in Commissioners of Stamps v. Hope, f 18911 A.C. 476, 
481-2, and accepted in Payne v. Hex, (1902] A.C. 552, 559-60, 
the intangible portion also had a “local existence”—was ‘‘actu
ally situate,” or. as put in the eases ( Thomson v. Advocate- 
General, 12 Cl. & F. 1. 17; Winans v. AUy.-Gen.. [1910] A.C. 
27. 29; Woodruff v. Atty.-Gen. of Out., |1908| A.C. 508, 573) 
“locally situate” and. as far as property of that class can lie. 
was ‘‘physically situated” ( Winans v Atty.-Gen., |.1010] A.C. 
27, 31) either at Boston or elsewhere in the United States— 
certainly not in the Province of Quebec.

No reason was advanced in argument, and I know of none, 
why those rules should not obtain in that province.

Although in many of the cases property so situate is des
cribed as “locally situate” 1 am unable to appreciate the force 
of the word “locally” in this phrase; (Inland Kcvcnuc Commis
sioners v. Muller Co.’s Marqarine, [1901] A.C. 217, per Lord

D3C
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James of Hereford ul p. 228: Trt usurer of Ont. v. Hattin, 22 
O.L.R. 184. 101); un less, indetMl, it is used in a sense which 
makes it intervliHngeahle with tin* word “actually”—in the cas- 
of tangible property aa the equivalent of ”physically” and in 
the case of intangible property to denote that attribute of local 
ity which it possesses according to such rules as those laid down 
in llo/o's case in f'ommissioni rs of Stamps v. Sal tiny, 11007 
A.C. 440. and in /»*< llui/hs, 27 T.L.K. 131. To sign if \ 
property thus situate, as well as property having a physical 
situs, within or without the territorial limits of the taxing pro 
vincc or state. I shall in this opinion employ the phrase **actn 
ally situate.”

Charlotte Cotton died on the 11th of April, 1002; Henry II 
Cotton on the 28th of December. 10(H). Both dates are import 
ant because the Quebec succession duties law was materiallx 
amended and was consolidated in the interval.

It is admitted that Henry II. Cotton was domiciled in tli- 
Province of Quebec when lie died. The respondents allege that 
his domicile, which of course was also that of Mrs. Cotton, was 
at the time of her death in the State of Massachusetts. In tin- 
view of the ease taken by the provincial Courts it was unncees 
sary to pass upon tin* <|m*stiou of Mrs. Cotton*s domicile, ami 
it was left undetermined.

Henry Cotton made two solemn declarations respecting his 
wife’s domicile which were tiled with the provincial revenm- 
officers. In the tirst. made in 1902, he stated that Mrs. Cotton’s 
domicile at the time of her death was in the State of Massa 
elmsetts: in the second, made in 1904. that it was in tin* Pro
vince of Quebec. The decision of the Privy Council in Lamln 
v. Manuel, [19031 A.C. 68. is put forward as the reason for his 
change of view. But the Itearing of that decision on the qiiex 
tion as to the domicile of Mrs. Cotton is scarcely apparent.

When sixteen yearn of age Henry Cotton left the Proviim- 
of Queliec and went to reside in Boston. He lived and carried 
on business there for thirty-six years. He became a natur 
alized American citizen, lie married a lady horn and brought 
up in the State of Massachusetts. During the summer he often 
paid visits with his wife to Cowansville, Queliec, where his 
mother resided. In 1901 he appears to have decided to retire 
from business. He came as usual to Cowansville that summer. 
Durimr this visit lie and his wife resided, as had been custom 
ary. with his mother. He. however, then Iwught a property in 
Cowansville and proceeded to improve it with a view to making 
it his future permanent residence. In the autumn ho returned 
as usual with his wife to Boston. They both appear to have re
mained there until Mrs. Cotton died in April. 1902. In lux 
second declaration tiled with the revenue officers he swore that 
he believed his domicile was at Boston when he married.
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Notwithstanding th<* ditlieult.v of establishing that a domicile 
of origin has been changed (lVilnius v. Atty-Gm.. 113041 A.C. 
287). I haw no doubt upon tlivsv facts that Henry Cotton had 
acquired a domicile in the Commonwealth of Massachusetts. It 
may require less cogent evidence to make out a case of change or 
loss of an acquired domicile, or domicile of choice, hut upon 
the facts in evidence, notwithstanding the second declaration of 
Henry Cotton, my conclusion would he that, although lie had. 
sometime before his wife died, formed an intention of aban
doning his Massachusetts domicile and of again acquiring a domi
cile in the Province of (Quebec, lie had not up to the time of 
her death actually carried out that intention; that, although he 
had taken some preliminary steps with that end in view, the 
actual change of domicile had not been made and he still 
retained his domicile in the State of Massachusetts, as well as 
his American citizenship.

The respondents, however, did not allege in their pleadings 
that Mrs. Cotton died domiciled in Poston. On the contrary, 
by claiming the return only of duties paid on her foreign assets 
they appear to admit and to base their action on her domicile 
being in (juelx*c. Moreover, in their factum in the Court of 
King’s Pencil, and again in their factum in this Court, they 
state that Henry Cotton’s wife died in Poston, where he had 
returned to live temporarily. It would he regrettable if a mis
apprehension of counsel as to the proper inference to be drawn 
from, or as to the legal effect of the facts established, should 
prevent the appellants asserting their legal rights. Fortun
ately. so far as it affects Mrs. Cotton's estate, this case may be 
disposed of oil another ground which leads to the same result as 
if she were held to have been domiciled at Poston where she

The provincial Courts have held that, although the (^ueliee 
Succession Duties Act in terms imposes a tax on the transmis 
sion of the inheritance, the legislature intended that that tax 
should in fact he fastened on the property itself which passes 
from the decedent to his heirs or legatees ; and that, in so far 
as it imposes this tax on movable property actually situate out
side the province, the Act is ultra rirts and unconstitutional, 
this case 1 icing in their opinion ruled by the decision of the Judi
cial Committee in Woodruff v. .Worm y-Gnu nil of Ontario,
119081 A.C. fittS. Vpon this ground the plaintiffs have been 
awarded judgment for the repayment by the Crown of the suc
cession duties which it received from both estates in respect of 
the property in question.

The respondents, in support of the judgment in their favour, 
also assert that, upon its proper construction, the Queliec Suc
cession Duties Act applicable to the estate of Mrs. Cotton did not 
purport to impose a tax in respect of movable property of domi-
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riled decedents, which was actually situate outside the province. 
Because In-lore conHidcring the constitutionality of any statute 
it is desirable, if possible, to appreciate its precise scope and pur
view and also because it seems fitting that a Court should not 
determine an issue as to the constitutionality of a statute unless 
the cause lie fore it cannot otherwise Is» satisfactorily disposed 
of. it will In* proper first to «leal with the contention of the 
respondents that the (Quebec statutes in force in 1902 did not 
purport to impose succession duties on movable property actually 
situate abroad. It will be convenient at the same time to consider 
whether the intention of the legislature was to impose a tax 
upon the transmission of the property or upon the property it
self. Counsel for both parties rejected a suggestion that the 
tax might Is» regarded as imposed on the l>cnefiriarics. that 
upon a proper construction of the Act only beneficiaries within 
the province would Ik* subject to it and that it should on that 
ground lie held infra vins.

When Mrs Cotton died the Act in force was the statute 55-56 
Viet. ch. 17. amended by 57 Viet. eh. 16; 58 Viet. eh. 111. and 
59 Viet. c. 17. Section 1191 (h) (57 Viet. ch. Ifi. see. 21. so far 
as material, reads as follows:—

1191 b. All trsiiwmiw'ion*, owing to death, of the property in u»u 
fruet or enjoyment of. moveuhle ami immoveable property in the pro 
vinre, -dinll In* liable to the following taxe», calculated upon the value 
of the property transmitted. after deducting debt* and chargee exiet 
ing at the time of the death.

There followed a table of rates varying according to the 
value of the estate and the degree of relationship lwrne by the 
several beneficiaries to the decedent. The statute then contained 
no definition of the word “property.M

In the form in which it stood at the time of Mrs. Cotton's 
death—except for an immaterial amendment (59 Viet. ch. 17) 
the Quebec succession duties law was considered by the Privy 
Council in Lambi v. Manuel, [1903] A.C. 68. In that cast* the 
question presented was whether certain bank stocks, registered 
and transferable at Montreal, P.Q., and a mortgage debt secured 
by hypothec on land in Montreal, which formed part of the 
estate of a decedent domiciled in the Province of Ontario, were 
liable to succession duties in Quebec. All this property was held 
not to be taxable because

According to their true construction the Quebec Suceemion Duties 
Act# only apply in tlw cate of moveable pro|**rty to Iruinmiitiion* of 
property resulting from the devolution of a »iiceca%ion in tin? Pro 
vince of Quebec.

That the transmission of the property took place outside Qucliec 
and not under Quebec law was the ground on which it was held 
that the Quebec statutes did not purport to authorize the itnposi
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lion of the succession duties claimed. This judgment proceeds 
upon the view tluit hy section 1191 (/>) the legislator»* intended 
to impose a tax on tin* transmission of the property passing 
and not on the property itself. The statut»* in express 
terms deelarcs that “all transmissions owing to death . . .
shall be liable’*—“toute t ransmission par (fret’s . est
frappée.” Notwithstanding that the value of the property deter
mine* the rate of taxation and that in several suh-s«*etions the 
duty appears to bi* treated as charged upon and as payable out 
of the estate, it must, I think, be assumed that the h*gislature 

what it sai»l when it expressly imposed the tax on the 
transmission. The decision in Lambr v. Manuel, [19031 A.C. 
<>S, appeal's to me to In* conclusive upon that point, although it 
does not determine what is the real incidence or subject of the 
tax imposed. That question was not hefor»* the Hoard. I am, 
therefore, with respect, of the opinion that, whatever may be in 
fact their ultimate incidence, the Quebec succession duties were 
intended to be imposed directly and primarily not upon the pro
perty of the succession, but upon its transmission.

In Lam In v. Manuel, (1903) A.C. (58, the Judicial Commit
tee proceeds upon a well-known principle of construct ion in 
determining that the word “transmissions" though not ex- 
pressly cpialified or restricted, should be held to include only 
transmissions taking place under the law of the province. Lord 
Macnaghten makes this ahumlantly dear, when he says that the 
«leeision is

Entirely in «ni*»»nan»*e with well-eat nhliuhed principle* which have 
been recognize»! in Kfigland in the well known caw** of Thomson v. 
IHvoratrtlmnal, 12 Cl. A F. 1. «nul tVnllacr v. Attorney-General, 
L.R. 1 Ch. 1, ami by thi* Board in the ra*e of llanliini v. Commis 
sionrrs of Stamps of (Jurt iislaml, [lHDHj A.(*. 769.

Their Lordships did not. ns was contended at liar by counsel 
for th«* present appellants upon the first argument of this appeal, 
treat the words “in the province” fourni in section 1191 (6) ns 
«lualifying or restrictive of the word “transmissions.” The 
phrase ‘in the province” is referred to only in the statement of 
tin* object of the action in the earlier part of the judgment, where 
it is applietl to the subject “moveable or immoveable property.” 
If there could lie any doubt upon the point—I have none—a 
glance at the French version of section 1191(6) makes it certain 
that this is its proper ** ion:—

HIM I». Toute trnu*mi**iou, pur «IM*, «le pnipriMA. «l'iuuifniit ou 
«le iNiiiiNMOiicc «le bien* mobilier* ou immobilier*, sitin'* ilans la pro
vince, eut freppCe «le* <lr«»it* Muivunt*. *ur lu vnleur «lu bien tran-mi*. 
ilAluetion fait»* île* iletlc* et churg»** i*xi»tunt nu moment du décéft.
But for the appellants it is urged that by the words “in the 

province”—“situés tlans In provinet ”—the legislature meant to
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include not only property actually situate in Quebec, but also 
movable property which, though actually situate elsewhere, is for 
purposes of succession and enjoyment, according to the maxim 
nwbilia sri/mintur pi rto mum (lilaclirood v. The (faun, 8 A.C 
82, 03) governed by the law of the testator’s domicile, which 
has been assumed to he in the Province of Queliec. I am iinahl. 
to accede to that view. Priant facie the expressions “in the pro 
vince"—“située dans la province "—refer to property actually 
situate in Quebec. They are * in the statute to immox
able as well as movable property. To immovables the maxim 
invoked has, of course, no application. The force of the exprès 
sions is restrictive, not expansive. Had the legislature meant In 
include all movable property passing under the law of Quebec 
all property of which the transmission occurs in Quebec or in 
governed by Quebec law wherever actually situate, I cannot con 
ceive that it would have employed the terms “situés dans la 
province.'* In another section of the same Act (55 & ôfi Viet, 
eh. 17) 1191 (a), we find the expression “situés dans la pm 
vince"—“within the province." There it clearly means physi
cally or actually situated in Quebec. This affords “one of tin- 
safest guides to the construction" of the same words in section 
1191 (A), which immediately follows. Rlaikiriioil v. Tin (faun. - 
A.C. 82. 94. If we may consider the subsequent action of the 
legislature in defining the won! “property" as including all 
property whether movable or immovable, actually situate within 
the province (3 Edw. VII. cli. 20) in afterwards extending this 
definition so that by express terms “property" was made to in
clude all the movable property wherever situate of a domiciled 
decedent (fi Edw. VII. eh. 11, sec. 1191(e)) and in finally re
moving entirely the words “in the province"—“situés dans la 
province’’—from section 1191(6) (7 Edw. VII. eh. 14. sec. 2) tin- 
view which I have taken of the proper construction of that ac
tion as it stood in 1902 would appear to be fortified.

If by an application of the maxim tnohilia snpinnlur pir 
sonant the words “situés dans la province" should be construed 
as including the movables actually situated abroad of a domiciled 
decedent, the concluding clause of the definition of the word 
“property" introduced in 190<î was quite unnecessary. 1 Vi nan* 
v. Attormy-Gi acral, (1910) A.C. 27, 34.

Comparing the Quebec Succession Duty Acts and their de
velopment with the corresponding Acts of the Province of On
tario, 57 Viet. cli. fi. sec. 4. R.S.O, 1897, eh. 24, see. 4{a < and 
their development (1 Edw. VII. ch. 8. sec. 6; 7 Edw. VII. cli 10. 
sec. fi. it appears to me that, probably actuated by fears that ;i 
tax imposed upon or in respect of property not actually situate 
within the province would not be “taxation within the province" 
(British North America Act, sec. 92(2)), the authorities of both 
provinces, in order to ensure the constitutionality of their b-iris*

04
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lation. at first advisedly eon fined themselves to the imposition of 
succession duties in respect of property actually situate within 
the province. Perhaps grown holder as the needs of revenue 
lieeame more pressing, or it may he more grasping and prepared 
to risk a contest upon the constitutionality of a mere severable 
amendment, or, possibly, having had their fears and douhts as to 
their jurisdiction allayed, both provinces later on sought to ex
tend the scope of this taxation so that they might obtain suc
cession duty revenue in respect of movable property of domiciled 
decedents actually situate abroad.

I am convinced that as the law stood in the Province of 
(Quebec at the time of Mrs. Cotton’s death only so much of her 
estate as was actually situate in that province was liable to the 
succession duties imposed hv section 11!M < 6) above quoted. In 
respect of her foreign bonds, etc., her estate was not liable to 
Quebec succession duties, because, whatever may have been the 
power of the legislature in that respect, the statute as it then 
stood, did not purport to impose a tax upon the transmission of 
property actually situate outside the province.

But when Henry Cotton died the consolidated succession 
duties provisions of tin* Act. li Kdw. VII. eh. 11. were in force. 
By that statute the portion of section 111)1(6) above quoted 
was re-enacted in the same terms, except that the words “or the” 
were inserted before the word “usufruct.” There was added, 
however, section llfil(r):—

1191 r. The word “property" within the inclining of tlii* section 
-hull intitule nil property, whether inovenlile or immoveiihle. net mil lx 
-ituate or owing within the province, whether the deceased at the 
time of liia death had hi* domicile within or without the province, or 
whether the debt i* paya hie within or without the province, or 
whether the traii*nii*»ion takes place within or without the province, 
and nil moveable*, wherever situate, of person* having tlieir domicile, 
or residing, in the Province of Qucliee at the time of tlieir death.

The words “in the province”—“situés dans la province”— 
still remained in section IBM (61, being stricken out after Mr. 
Cotton’s death by the Act 7 Kdw. VII. eh. 14.

There is a manifest repugnancy arising from the presence 
in the same Act ((> Kdw. VII. eh. 11) of the words “in the pro
vince” found in section 1101(6), and the definition of the 
word “property” in section 1101(c). By the former the tax is 
confined to transmissions of property which is within the pro
vince ; by the latter it is extended to property without the pro
vince. The two provisions are irreconcilable.

Having regard, however, to the history of this legislation and 
to the manifest intention of the legislature to extend the appli
cation of succession duties, first, in l!M):l, to all property of non- 
ilomiciled decedents actually' situate within the province—obvi-
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ously in order lo meet the decision in Lambe v. Manuel, [ 1903; 
A.C. 68,—and again, in 1906, to movable property of domiciled 
decedents actually situate outside the province, I am of the opin
ion that in the consolidation of 1906 the words “in the province 
—“situés dans la province”—should be deemed to have been 
allowed to remain in section 1191 (b) per incuriam. Their deli 
tion in the following year tends to confirm this view. Moreover, 
a construction which rejects them accords with the rule that if 
two sections of the same Act are repugnant the latter must pm 
vail. Wood v. Iiilcyf L.R. 3 C.P. 26, 27, per Keating, «I. ; Tin 
Kintj v. Justins of Middlesex, 2 B. & Ad. 818, 821, 1 Dowl. IV< 
117. 1 L.J.M.C. :■

The principles of statutory construction are, 1 think, the 
same in the Province of (Quebec as in the other provinces of 
Canada where the English common law prevails.

It follows that at the time of the death of Ilenry Cotton, who 
was then admittedly domiciled in Quebec, his movable property 
actually situate abroad was subject to succession duties under tin- 
statutes of that province, if its legislature had the power to im
pose such taxation.

In determining the question of provincial legislative juris
diction in Canada, decisions upon the proper construction, tin- 
scope, purview and effect of statutes enacted by Parliament nr 
legislatures whose powers of taxation are unrestricted are of 
little, if any, practical value. A consideration of them rather 
tends to confuse the issue.

In the matter of taxation, as in other matters, our pro
vincial legislatures possess only such powers as the British 
North America Act confers upon them. By section 92 they 
are empowered—

To make lawn in relation to . . .
(2) Direct taxation within the province in order to the raining of

a revenue for provincial purposes.
These words clearly confer not a general power of taxation, 

but a power subject to a triple limitation. The taxation must 
be direct, it must be within the province ; it must be imposed 
in order to the raising of a revenue for provincial purposes. Tin- 
taxation in question is admittedly imposed “in order to the 
raising of a revenue for provincial purposes.”

But the respondents contend that it is neither “direct” nor 
“within the province.” Of these two restrictions the first 
is obviously concerned with the delimitation of the line between 
provincial and Dominion powers, saving to the Dominion tin- 
field of indirect taxation ; whereas the second appears to be d« 
signed to prevent encroachment by one province upon tin 
domain of another, or of a foreign state. The latter limitation 
seems to me to present the more formidable objection to the con
stitutionality of the taxation here in question. The conclusion
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which I have reached upon it renders it unnecessary for me 
to consider the question whether a tax in terms imposed upon 
the transmission of property, but in its ultimate incidence fall
ing upon the property transmitted, is direct or indirect taxation.

That the words “within the province” were introduced either 
as declaratory of a restriction on the provincial power of taxa
tion which would have been implied, or in order to impose such 
a restriction, admits of no question. But the precise nature and 
extent of the limitation which is thus expressed as it affects the 
right to pass death duty legislation has been a subject of much 
debate.

If these duties could he regarded as imposed upon the 
transmission only and not at all upon the property transmitted, 
in the case of the domiciled decedent the taxation in respect of 
his movable property abroad as well as at home might be 
“within the province;” if they should be regarded as imposed 
on the property transmitted, the taxation in respect of movable 
property of a non-domiciled decedent situate in the province, 
although the transmission of it takes place, usually, but not 
always (Dicey on Conflict of Laws, 2nd ed., p. 753) under 
foreign law', would be “within the province.”

Can it be that a provincial legislature empowered to levy 
taxation only within the province may validly impose death 
duties in respect of movable property actually situate abroad 
under the guise of a tax upon transmission, invoking the maxim 
mobilia xcquunlur personam to bring such property construc
tively within the province, and at the same time repudiating that 
maxim, may legitimately exercise the same taxing power 
in respect of movables which under it would be constructively 
situate abroad though actually situate within the borders of the 
province t

That it has the latter power is definitely established by the 
recent decision of the Privy Council in The King v. Lovitt, 28 
Times L.R. 41.* Mas it also the former! I cannot believe that it 
has under the restrictive words of the British North America 
Act with which we are now dealing. 1 adhere to the view which 
1 expressed in Lovitt v. The King, 43 Can. S.C.K. 106, at p. 1 til, 
which is not affected by the disposition of that case by the Judi
cial Committee, that if the legislature of a Canadian pi evince 
can—

By legislative déclaration make anything property “within the pro
vince" which would not he such according to the recognised principle* 
of English law . . thi* constitutional limitation upon its power 
(of taxation) would lie a mere dead letter.

Could such a legislature validly enact that, ns a condition of 
obtaining from its Courts letters probate or of administration re
quired for the reduction into possession and administration of

•The ease of The hinÿ v. t.uviit has since been reported in The l.aie 
He pm in, I1912J AX'. 212.
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vincial bordera, a tax must In- paid based on tin- value of tli
ent ire vatate of the decedent, including movablee (and in that 
case perhaps ininiovahles also) actually situate elsewhere and in 
respect of the administration and collection of which such letters 
were wholly unnecessary a tax which, however, or by whomso
ever payable in the tirst instance, would iu most cases ultimately 
have the effect of reducing the value to the beneficiary of such 
foreign assets passing to him by succession? There is nothing in 
the law of nations which forbids the legislature of a sovereign 
state imposing such a tax. Illachirouil v. Tin (Jitcm, 8 A.C. v_\ 
96. But, if the legislature of a Canadian province may do so. 
the restriction upon the provincial taxing power under lb 
words “within the province” would, in the case of succession 
to movables, seem to be illusory.

In construing the restrictive words of the British Nor»1 
America Act, “within the province,” we must, 1 think, ascribe 
the Imperial Parliament the intention that the restrict in, 
thereby placed upon the provincial power of taxation would In
definite and certain and should be the same in every proviim . 
Tin (Jim n v. Commission! rs of hiconn Tas, 22 (j.B.I). 290, 
Lord Sallonn v. .1 ilvucati (Inn ml, '1 Macq. 65!), 677, 678, 6St.

This excludes the idea that, confining itself to one or tin- 
other, each province may in this matter select its own basis of 
taxation—transmission and constructive sit ox according to tin- 
maxim mobilia scqunntnr personam, or property ami actmi! 
silos. If some provinces adopting the maxim mohilia stt/uuntm 
personam, should impose a tax in respect of the movable pm 
perty of tln-ir domiciled decedents “actually situate” abroad 
and others should declare dutiable all property actually situate 
within their respective local areas regardless of the domiciliai ini 
of the deceased owners, double taxation of some movables and 
entire exemption <d* others would result. Uncertainty, incoti 
venience ami confusion would ensue: and the sanctity of tlm 
legislative domain of one province might Ik- successfully invaded 
by the legislation of another.

It may be urged that such consequence could be obviated if 
the provinces would agree amongst themselves upon the basi< of 
this taxation. But there is no assurance that all would con nr 
in such an arrangement: and the jurisdiction conferred by sub
section - of section Î)., of the British North America Act. docs 
not depend upon ami cannot be determined by an ugreenmnt 
between provincial governments.

In order that a provincial tax should be valid under tlx 
British North America Act, in my opinion the subject of taxation 
must be within the province. To determine what is the real sab 
joet of taxation the substantial result and not the mere form 
of the taxing Act must be considered. The ultimate effect t
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succession duti<‘8 such as arv provided for by Ur* Quebec statutes, 
whether imposed directly upon the transmission or directly upon 
the property, is to reduce the amount of the estate to which the 
lieneficiaries succeed (Cooley on Taxation, 3rd ed., p. 32). 
Whether paid by the personal representative or secured by his 
bond before lie obtains probate or letters of administration, or 
paid by him before bantling over the property to the benefi
ciaries, or by the beneficiaries themselves prior to. or upon receipt 
of the property to which they succeed, the substantial result is 
the same they come out of, or lessen the value of that which 
passes by the succession. The tangible thing all'ected by the tax 
is the property which passes. In substance the taxing state 
takes for itself directly or indirectly a part of the property trans
mitted from the decedent to his beneficiary.

Where a testator by his will provides that his legacies shall 
lie exempted from death duties, he in effect adds to each liequest 
the amount of the duty which it would otherwise have liornc. In 
such a case, therefore, although it may lie for the advantage of 
the beneficiary, or it may be for the convenience of the estate— 
the testator has provided that payment of the tax shall lie made 
out of the residuary estate and not out of the property be
queathed to each individual beneficiary, the tax is none the 
less imposed in respect of that property and is in substance a 
tax upon it. In whatever form of words—tax upon transmis
sion. tax upon succession to property devolving under the law 
of the province, or tax upon probate the duly may lie imposed, 
if the lieneficiary ultimately has to pay it as a condition of 
receiving his share of the estate or has to accept that share re 
• bleed by its amount, or if the tax is paid out of the residuary 
estate in exoneration of the specific or pecuniary legatee, the 
result is that the real incidence of the tax is upon the property 
of the succession.

This is always the ease where taxation is levied in respect 
of particular property of whatever nature, whether the taxing 
Act constitutes the tax a lien or charge upon such property and 
provides for its seizure and sale if necessary to satisfy the 
impost or the remedy prescribed for the recovery of the tax is by 
personal action or proceedings against the persons required to 
pay it.

That the property so to be affected should itself be within 
the province at the time when the taxation attaches in respect 
of it seems to me to be /n’ini-'i finit the restriction which the 
Imperial Parliament intended to impose upon the provincial 
power of taxation in respect of property. Vnder the Quebec 
law tin* duties attach upon the transmission of the property 
that is at the moment of the decedent’s demise. Its situation 
at that time determines its liability to provincial taxation. That 
the s Ins of the subject of taxation is the test by which provincial

The Kinu



440 Dominion Law Reports. 11 D.L.R

CAN.

8. C. 
1912

Tub Kixri

jurisdiction to tax it should he settled seems to be undisputed 
in the case of immovable property. In the case of movable pro 
pert.v the large portion of it which is tangible has an actual 
physical situs equally with immovables. It is only intangihl* 
personalty which must of necessity be given a situs by fiction of 
law. If the maxim mobilia sequuntur personam be applied for 
the purpose of determining in respect of what property a Cana
dian province is by the British North America Act given the 
power of direct taxation all movable property, tangible and 
intangible alike, will be given a fictitious situs notwithstanding 
that tangible movables have in contemplation of law an equally 
well-established actual situs—and that for purposes of taxation 
Commissioners of Stamps v. Hope, [1891] A.C. 476; Payne, \ 

The King, [1902] A.C. 552; Inland Revenue Commissioners \ 
Muller, [1901] A.C. 217; (Commissioner of Stamps v. Sal tin q, 
[19071 A.C. 449. In fact movables actually situate outside tin- 
borders of the province are as far beyond the “direct power” of 
the Quebec Legislature as immovables similarly situate. Iila< ■/.- 
wood v. The Queen, 8 A.C. 82. 96.

It is contended that to hold that, where provincial taxation 
is levied in respect of property, the property must be within 
the province is in effect to insert the words “on property” 
before the words “within the province” in sub-section 2 of sec
tion 92, of the British North America Act: Treasurer of Ontario 
v. Pat tin, 22 O.L.R. 184. 191. and that the insertion of these 
words would exclude the imposition of many purely personal 
direct taxes—such as a poll tax—which it was certainly intended 
that the provinces should have the power to impose. But the 
view which I take of the British North America Act provision is 
that it should be read as authorizing direct taxation only where 
the real subject of the tax—whether person, business or property 
—is within the province. In testing the validity under this con 
struetion of any particular provincial tax it would, of course, 
be necessary to determine what is the real subject of taxation.

Vnder the Quebec Act imposing death duties for the reasons 
1 have stated I am of the opinion that the real subject of taxation 
is tbe property passing, notwithstanding the clearly expressed 
intention of tbe legislature to fasten the tax upon the trails 
mission. 1 think it improbable that the Imperial Parliament 
meant to confer on the provincial legislatures the right to tax 
any property real or personal beyond their “direct power” 
(iUaehwooil v. Tin Queen, 8 A.C. 82, 96). The Iaivitt decision* 
has established that it was not intended that a province should 
be denied the power to tax property actually situate within its 
liorders merely because for some other purposes (Rlaekirood 
case, at page 9:$) such pro|>erty is in law deemed to be construc
tively elsewhere.

'The Kinfl v. Loviit, 2S Time-* L.R. 41, [19121 A.C*. 212.
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Apart from authority I would for the foregoing reasons 
hold that the Quebec Legislature in attempting to impose death 
duties in respect of property actually situate outside the pro
vince exceeded its constitutional powers.

Rut I also think the matter concluded by the authority of 
the decision of the Privy Council in Woodruff v. Attorney- 
General for Ontario, 119(18] A.C. 508. I concede that the facts 
in that case arc readily distinguishable from those before us. It 
may also be said that Woodruff’s case might have been disposed 
of, without determining the constitutional question now under 
consideration, on the ground that there a complete transfer of 
the property had taken place in a foreign state by an act inter 
vivos and the property itself was actually situated without the 
province, and the Ontario statute, therefore, had no application. 
Rut their Lordships of the Judicial Committee did not see fit to 
rest their decision upon that ground. On the contrary they 
say :—

The pith of the matter seem# to lie that the power* of the provincial 
legislature being strictly limited to “direct taxation within the pro
vince" (B.N.A. Act, 30 & 31 Viet. eh. 3, sec. 92, sub-sec. 2) any at
tempt to levy n tux on property locally situate outside the province 
is beyond their competence. This consideration renders it unneces
sary to discuss the effect of the various sub-sections of sec. 4 of the 
Succession Duty Act, on which so much stress was laid in argument. 
Directly or indirectly, the contention of the Attorney-General involves 
the very thing which the legislature has forbidden to the province— 
taxation of pro|H»rty not within the province.

The reasoning of this Hoard in It lack wood v. Itcg., 8 A.C. 82 seems 
to cover this case.

“The contention of the Attorney-General” referred to can 
scarcely have been aught else than the reported argument of 
counsel representing him that the transfers were testamentary 
in substance; “the duty claimed was not a tax on property, but a 
tax on the devolution or succession; the duty was imposed on 
persons beneficially entitled ... ; the persons taxed were 
resident in the province.”

It is to this argument that Lord Collins makes reply that 
directly or indirectly—although the transfers should be deemed 
testamentary and although the tax should be regarded as prim
arily imposed on the transmission, or on the beneficiaries—it in
volves the very tiling forbidden—taxation of property not within 
tin- province. Not content with expressly basing bis judgment 
on this ground. His Lordship emphasizes its importance by the 
statement that it is “the pith of the matter.”

Woodruff’s Case (Woodruff v. Attorney-Gem rat, [1908] 
A.C. 508) cannot be brushed aside by the familiar observation 
that the language used must lie rend in the light of and confined 
to the facts of that ease, and is applicable only to legislation 
couched in the form of that then before the Court. Their Lord-
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ships have anticipated and precluded such an arguinent in their 
statement tliat the contention of the Attorney-General—directs 
or indirectly—either upon assumptions that the transfers 
were really testamentary and that the Ontario Legislature should 
he deemed to have imposed its tax not on the property, hut on 
the succession or devolution or on the persons beneficially en
titled, or upon contrary assumptions—involved taxation of pm- 
perty not within the province; and “any attempt to levy a tax 
on property locally situate outside the province” is ultra vir<> 
of a provincial legislature.

Neither may this portion of their Lordships’ judgment he iv 
garded as obitvr dicta. As put by Lord Maeiiaghten, in deliver
ing the judgment of the Judicial Committee, in A 'nr South 
Walts Taxation Commission! vs v. Colour, 11Î>071 A.C. 179, a. 
p. 184 :—

It it impossible t«i treat a pro|to*itinn which the Court declare* 
he a distinct amt siilliciont grmiinl for it* ilecielon a* a mere diet tin 
simply because there is also another ground (dated upon which, stun : 
ing alone, the case might have liecn determined.

See also Mtmlnrn v. (I. IV. U. Co., 14 A.C. 179. per Lori 
Bra unveil, at p. 1S7.

As I understand the judgment of their Lordships of ll. 
Judicial Committee in Tin l\in<f v. Lovitt, 28 Times L.R. 41. 
determines nothing inconsistent with the view I have expressed. 
Their actual decision turns upon the construction of a deposit 
receipt which they held to he primarily payable at St. John 
The asset which it represented being a simple contract debt, 
therefore, had a local situs in New Brunswick. As properl> 
locally situate in that province their Lordships held that it 
might lie made subject to the succession duty taxation of N w 
Brunswick, notwithstanding that the testator died domiciled in 
Nova Scotia; and, the legislature having dearly expressed i;< 
intention to impose succession duties upon such property, their 
Lordships decided that those duties must In- paid. Although in 
the course of the judgment passing reference is made to section 
92 of the British North America Act, and in the discussion of ll 
maxim moLilin siquantur personam invoked by the respond-nt 
some expressions occur which are perhaps consistent with a vi w 
contrary to that which I hold, the right of a provincial legisln 
turc to impose taxation in respect of movable property local!' 
situate outside the province, and tin- double taxation of the same 
estate by two different provinces which might ensue arc aspects 
of the case now before us which the Lovitt case did not pr« < nt 
and as to which the absence from their judgment of all allnV m 
to Wom!ruff*s Cast {Woodruff v. Attornt ipCt nrral, |19081 A.C 
508) would seem to warrant tin* conclusion that their Lordships 
di<l not express an opinion.
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For these reasons I conclude that in the ease of Henry 
Cotton the taxation in question was ultra vires of the provincial 
legislature and that on that ground the plaintiffs are entitled to 
succeed. In the case of Mrs. Cotton, the plaintiffs would he 
entitled to succeed upon the same ground if the Quebec statutes 
in force when she died purported to tax movables of a decedent 
actually situate abroad : but they are. in my opinion, entitled 
to judgment in her ease because the Quebec Succession Duties 
Act as they stood at the time of her death did not purport to 
impose a tax in respect of movable property not actually situate 
within the province and possibly also because Mrs. Cotton was 
not domiciled in Quebec at the time of her death.

I should perhaps note that, as the statute was amended in 
1!H)3 and consolidated in 1001», although the tax purports to be 
imposed upon the transmission it is extended to the Quebec mov
ables of a noil-domiciled decedent the transmission of which takes 
place abroad and under the law of the decedent’s foreign domi
cile. I»y further amendment made in the consolidation of 1!)(MI 
the legislature sought to render dutiable the foreign movables 
not only of the domiciled decedent, but also of the decedent who 
is resident, though not domiciled, in the Province of Quebec. I 
allude to these peculiar features of the legislation to make it 
clear that they have not been overlooked and also because they 
indicate how far the legislature was prepared to go.

It was not urged on behalf of the appellants that the monies 
claimed by the plaintiffs could not be recovered because they 
were paid voluntarily and not in mistake of fact, but in mistake 
of law. Counsel, no doubt, refrained from presenting this 
contention because it appears to be well established under the 
system of law which obtains in the Province of Quebec that 
where a person voluntarily makes a payment because he errone
ously believes he is compelled by law so to do. he may success
fully maintain an action cn repetition #/# I'inehi. Arts. 1 <>47 and 
1048, f.C. In that ease the error is in that which was the prill 
cipal consideration for making the payment (art. 002, CM'), and. 
though voluntarily paid, the monies may be recovered. Le prohon 
v. Montreal Corporation, *2 L.C.R. ISO ; Host ou v. Le vie/e r, 4 
L.C.H. 404; Latin v. Lute re, IU.Q. 0 lt.lt. 325; Main v. Cihj 
of Montreal, 8 Can. S.C.IL 252, per Strong. 3.. p. 205, /#« r 
Taschereau, J„ p. 285.

The main appeal should, therefore, be dismissed with costs.
I agree in the disposition made of the cross-appeals on the 

ground indicated in the opinion of my Lord the Chiet Justice.

CAN.

s. c. 
11112

Tuk Kino

Anglin. 4.

Bkodei k, J. :—This case, it seems to me, should be decided 
according to the principles laid down by the Privy Council in 
the case of Lain to v. Manuel, 110031 A.C. 08, and the decision
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of Woodruff v. Attormy-Gcrural of Ontario, [19081 A.C. 508, 
cannot be successfully invoked.

There is a vast difference between the two statutes that were 
submitted to the Courts in those two cases.

In the case of Manuel, the Succession Duty Act of Quebec 
was at issue and in the matter of Woodruff, the Ontario Death 
Duty Act had to be interpreted.

The Quebec law imposes a succession duty on the transmis
sion or devolution of the estate.

In the Ontario statute, on the contrary, the property itself 
is taxed.

Let me quote the two statutes side by side and we will easily 
see the difference that exists between those two enactments :—

Quebec l.aw.
All transmisuions, owing to death, of the property, in usufruct or 

enjoyment of moveable ami immoveable property in the province 
shall lie liable to the following taxes calculated upon the value of the 
property transmitted.

The word “property” within the meaning of this section shall include 
all property, whether moveable or immoveable, actually situate or 
owing within the province, whether the deceased at the time of his 
death had his domicile within or without the province, or whether the 
transmission takes place within or without the province, and all 
moveables wherever situate, of persons having their domicile (or re
siding) in the Province of Quebec at the time of their death.

Ontario Law.
Save as aforesaid, the following property shall lie subject to a sue 

cession duty as hereinafter provided to be paid for the use of the 
province over and above the fee payable under the Surrogate Courts 
Act: (o) all property situate within this province, etc. . . . pass 
ing either by will or intestacy.

The word “property” in this Act includes real and personal pm 
perty of every description, and every estate or interest therein cap 
able of being devised or bequeathed by will or of passing on the death 
of the owner to his lieirs or jiersonal representatives.

We are asked to decide whether movable property, consist 
ing of 1 Kinds and shares of foreign companies lielonging to a 
deceased person domiciled in Queliec is liable to death duties 

The Privy Council in the case of Woodruff ( Woodruff v. At- 
tornry-Gcnrral, [1908] A.C. 508), bad to deal, as I have already 
said, with a statute taxing the property itself. As the bonds in 
question in that ease were due by foreign corporations, were in 
a foreign country and bad not passed by will or intestacy, 
it is no wonder that applying the provisions of the sec. 92, sub
sec. 2 of the British North America Act they have declared that 
under such a statute the Attorney-General of that province 
could not reach movable property whose situs wen* not in 
Ontario.
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The Ontario law does tax movable property situate in the 
province and belonging to an outsider but it does not affect 
any such property situate in another country.

The Quebec law, on the contrary, as interpreted by the Privy 
Council in the case of Lamhc v. Manuel, ( 19031 A.C. 08, 17 L.J. 
P.C. 17, 19 Times L.R. 68, cannot reach movable property situ
ate in the province, because the duty that was authorized was 
not a duty on the property itself but on the transmission of the 
property.

The testator in the case of Lamhc. v. Manatl, 11903] A.C. 08, 
17 L.J. P.C. 17, 19 Times L.R. 08, was domiciled outside of 
Quebec and left shares of banks having their place of business in 
Quebec.

The Privy Council confirmed the decision of the provincial 
Courts and adopted the views expressed by Sir Melbourne Tait 
and Mr. Justice Rossé that the Quebec Succession Duty Act only 
applies, in the case of movables, to transmissions of property 
resulting from the devolution of a succession in the Province of 
Quebec ; or, in other words, that the taxes imposed on movable 
property are imposed only on property which the successor 
claims under, or by virtue of, the Quebec law.

It was declared that in order to reach those securities, they 
should be transmitted according to the laws of Quebec and that 
what was taxed was the right to inherit.

Applying those broad principles of Lamht v. Manuel, [1903] 
A.C. 08, to the facts of this case, I come to the conclusion that 
Mr. & Mrs. Cotton’s representatives are liable because the trans
mission of shares and bonds has been made according to the 
laws of Quebec, and that the duty is imposed upon the devolu
tion or upon the privilege for their successors to take or receive 
property under their wills. By fiction of the law, movable pro
perty is considered to be suitable wherever the owner resides. It 
is referred to the domicile of the owner and governed by the law 
of that domicile (art. 0 O.C.). It becomes subject to the law 
governing ‘lie person of the owner.

Relying upon the following decisions in England, where the 
maxim mob 'Ha srquuntur personam, has been adopted, Thom
son v. Advocate-General, 12 Cl. & F. p. 1; Wallace v. Attorney- 
General, L.R. 1 Oh. page 1: Ilardint/ v. Commissioners of 
Stamps for Queensland, [1898] A.C. p. 709, I have come to the 
conclusion that the government had rightly collected duties on 
those securities and shares and that the action en répétition de 
deniers instituted by the respondents should be dismissed.

In order to fortify my opinion, I may quote Ilanson, 
“Legacy and Succession Duties,” where he says :—

It tma nlreaily been j ointed out that in order to render personal
property liable to duty it '■* necessary that it should bo situate within
this country, and that as p. perty of a moveable nature accompanies



44»; Dominion Law Reports. 1 D.L.R

CAN in vous» met inn of law lia- pvraoii of it» owner the Hituation of the
s. c
1918

owner's domicile at the time of hi» death and not the actual local 
situation of the property itself is the true test of the liability to 
duty.

Tiib Kino 1 li.nl Homo doubts however as to whether .Mrs. Cotton's 
est it le was liulile to duty. The statute in force at her death did 
not contain a definition of the word “property” as ipioted

Anglin .1.
That definition was made after the judgment in the ease of 

l.amlu v. Minimi, 11!HM| A.»'. 118. lint the Quebec Judges, 
in their decision as affirmed by the Privy Council, were so 
strong in their idea that what the statute eonteuiplated was 
tax any transmission resulting from a sueeession devolving 
here under the laws of the province, that my doubts were re

We must not forget that under our laws in Quebec the trails 
mission of a succession takes place instantaneously at the death. 
“Le mort saisit le vif,” is the old saying, and in that regard 
the laws of the two provinees of Ontario and Quebec shew a 
difference (arts. and fit HI

The respondents have claimed before this Court that Mrs 
Cotton was not domiciled in Quebec when she died in Boston in 

That question was not raised by the pleadings. On tin 
contrary, it is there implieity admitted that her domicile was 
in that province, when they acknowledged that her moveable 
property locally situate there was duly taxed. According to the 
judgment of Lamia v. Maiun 1, | 1!MM| A.»'. liS, her moveable pro 
pert y even situate in Quebec was not subject to duty if she was 
domiciled elsewhere. The respondents in admitting by their 
pleadings that Mrs. Cotton's moveable property in Quebec was 
liable to taxation admitted virtually that she was domiciled her 

Besides her husband lias stated in bis affidavit of the PMli 
Feb., PH 14

1 have cxiimimd again that • 1 iHi.-u 1 ! <|iic«tii)U nf domicile, ami all 
lia* fact» ami eirvimiwianee» of the vane ami 1 have come to the roil 
elusion ami admit that since the month of April, 1901. and therefore 
nt the time of the death of my wife, my domicile (which was of 
course, her domicile) wa» al Cowansville in the said district

The question of domicile, when a person does not reside all 
the time at the same place, is determined by his own intention, 
and if the person whose domicile is in question comes and d< 
«•lares that his domicile is in a certain country, 1 believe tliat his 
legal representatives are bound by bis extra judicial admission, 
and such an admission can be successfully invoked against them

1 am of opinion then th i the domicile of Mrs. Cotton at her 
death was in Queliee and that the respondents could not succès» 
fully raise that issue. A cross-appeal has lieen made by the 
respondents by which they claim that tin* Court <d' King's llen- li
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should not luivn reduced tin* iiiiimmt of I lit* judgment rendered 
liy tin* Superior Court.

They elaiiii l»y this cross-appeal Huit I In* drills of a succession 
should he entirely deducted from the purl of the liceounls sit mite 
in this province when there is one part of the estate not liable to 
duty and situate elsewhere. As I am of opinion that, in this ease, 
all the assets of the succession had to pay succession duty. I am 
not called upon to discuss the point raised The cross-appeal 
then should he dismissed and the appeal allowed with costs of 
this Court and of the Courts below.

JviHlMKNT OF THE Cdl'UT

In the result the appeal was allowed in part. Davies and 
Anglin. J.L, dissenting. As to Mrs. Cotton's estate the Court 
was ei " divided in opinion. Costs in Superior Court allowed 
to plaint iff. and in Court of Appeal and Supreme Court of Can 
ada to the Crown. The cross-appeal dismissed with costs.

Jmlfinii nl In Imr tuiriul.

CHARLES KANE plaintiff, appellant) v. TIIE SHIP "JOHN IRWIN” 
(defendant, respondent *.

F.siUtijurr I'ourt of fViiim/o, I'nnmls. ./ Jim un, i/. |1M2.

I. A DM I HO TV I 6 I Hi I Si |>(| |N hi \| l III DI I t.'lVKS Sllll* Oil OHMHs
Master's l.t xiiii.ity.

WIm'Iv tin* militer of n -hip, xxliich i- in its home port, acting 
miller I nit riiel ion* from the owners' manager, pnrelia«ed certain -up 
plim for repairing the slop prior to her «ailing, which, following the 
ciiwtoinary practice of the limn fnrni-hing the good*. were charged 
to the ship or to its owners, the credit will In* presimn*d to have Ini-ii 
given to the owner- and not to the tinnier. and the mailer having in 
enrred no permiial liahility. i- not entitled to enforce a maritime lien 
for «ill'll Hiippliei.

| Thi ffi/M.N rilfi. | |S1I7| p. ilMingiiiihc.l |
2 Admikm.ty i 8 I -i Whonoh i. Disminm.xi. ok Ship's Makteh Action 

in him WauEh in I .hi ok Notice.
The master of a «hip i« only entitled to a reamnahle notice termin 

uting hi« contract of employment; what i« reamnahle notice it a ipietl ion 
of fact for the trial Judge, who in an art ion m n in for wage- in lien 
of notice of dMinimal may condemn the iliip or it« hail for inch wagei 
in the nature of damage- for wrongful Uiiminal.

|Su- a|-o 1 HaUhnrv'i laws of England, p. hit; The Uiml Hnslern 
< ISO") ). I. lt I A. A K. .141 |

An appeal by pin intiff from the jthlgmeiit of the Local 
•lodge in Admiralty for the Nova Scotia Admiralty District, the 
action being brought in mu by the master of the ship "John 
Irwin" for supplies furnished the ship and for wages in lieu 
of notice. The Local Judge dismissed the action in respect of 
the supplies, holding that the master had not liecome personally 
liable for them and was. therefore, disentitled to sue. The emu-
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pany which owned tlic ship had become insolvent and the ship 
itself had been lost after her release from seizure in this action 
and recourse for the supplies could be made effective only in ease 
her bail in the action were held liable on the bond.

As to the claim for wages it appeared that the plaintiff was 
engaged as master at $75 per month in addition to his mainten 
ance on the ship.

The trial Judge allowed to him $50 for wages in lieu of 
notice on the wrongful dismissal. It further appeared that tin- 
master obtained re-employment in another capacity at $15 per 
week after the lapse of one week from the date of dismissal

The appeal to the Judge of the Exchequer Court at Ottawa 
was dismissed.

The judgment appealed from was as follows:
The Local Jhixie:—There are two questions lien»:— 

first, can the captain recover wages or damages for wrongful dis 
missal, and secondly, can lie recover as for liabilities incurred by 
himself to Crowell Bros, and Mitchell & Shaffner. The two last 
named firms goods to the ship and charged them in tin-
case of Mitchell & Shaffner to the owners, and in the ease of 
Crowell Bros, to the ship “John Irxvin.” The goods were sup 
plied in the home port of the ship, the master having ordered 
the stuff after being directed by the manager of the owners to 
get the goods. The master was a new hand, he apparently in
quired of the engineer where the owners were accustomed to 
deal, and being given the names of tin* said merchants ordered 
tin* supplies. The manager of the company, the ship’s owners, 
admits In* told the captain to order the goods and charge them 
to the ship and this is ciitlv what was done. Under these 
circumstances can it be said the master has incurred a personal 
liability for the goods that < * *i‘s him to enforce a statutory
liability therefor. I ask myself to whom was the credit given 
when I come to test this question. The goods were charged in 
one case to the ship and owners and in the other ease to the ship 
A charge to the ship in a home port where there is no lien 
for supplies means a charge to tin* owners, it cannot, I think 
be fairly said to mean anything else. The merchants were not 
examined and no evidence given to establish a liability on tin- 
part of the master personally.

It seems the firms mentioned drew directly on the company 
(the owners) for the amount. As to Crowell’s bills the master 
stat<‘8 they were paid for by a note. Whose note or when it was 
given or any of the circumstances connected therewith are not 
stated, and I think that under the ease as presented 1 am left 
to determine the question of the captain’s liability on the stale 
of facts as shewn, viz.: That the captain had authority to order

4
4

9055



1 D.L.R. | Kane v. The Ship “John Irwin.”

the poods for the owners, that he did so. that they were charged 
to the owners by the merchants and not to the eaptain at the 
home port, and where the merehants had been neeustomed to 
furnish supplies to the owners. Under these eireumstanees I 
see no personal liability incurred by the master and I feel 
obliged to hold that he has failed to shew that these two hills are 
matters as to which he incurred a personal liability and by rea
son of such a position can enforce a lien therefor.

On the other point in the ease I am of opinion that the 
master was improperly dismissed.

Taking his own story of the grounding of the vessel it may 
have been a matter so slight that he innoeei.'ly and properly did 
not think it a matter worth nif to his owners. lie seems
to have so treated it and 1 cannot say he was wrong.

Considering the fact that he got other employment in a 
week or so at fifteen dollars a week he has not suffered much. I 
think fifty dollars ($50) " amply compensate him and fix
the damages at that sum.

The question of accounts on the crew's supplies I did not 
go into inasmuch ns any small balance in the captain’s hands 
in respect to the daily supplies seem to about square the
money shortage which on the whole evidence he may. I think, 
he entitled to.

The decree will condemn the bail in $50 and costs.
Jantfs Terrell, for plaintiff, appellant.
II. Mfllislt, K.C., for defendant, respondent.

Casskls, J. :—I have carefully considered the evidence adduc
ed before the learned Judge who tried this ease, and I have also 
considered tin* faetums of the appellants and respondents. After 
the liest consideration I can give to the case, I am of the opinion 
that the learned trial Judge could have come to no other con
clusion so far as the claims of Mitchell & Shaffncr ami of Crowell 
Brothers are concerned. 1 have perused all of the authorities 
cited by the appellants in the factum. In this particular ease 
the facts are so strong in favour of the view that the credit 
was given to the ship or the ship owner* ami not to the master, 
that if this were not so the plaintiff should have proved his case. 
It would have been quite easy to have produced the note which 
I am asked to assume was drawn by the master.

In the ease of The Uipon City, 118971 I1- 226, the ship was 
in a foreign port, and it was proved as a fact that the bills had 
been drawn by the master. In the ease under review it is shewn 
that the note was drawn on the owners. The master was direct
ed by the agent of the owners to procure the goods on the 
credit of the ship. The inference from the facts is that he did 
what he was told. It is quite true that there may be a liability
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both against the owners and the master, but this depends entirely 
upon the facts. Here, according to Mr. Law's evidence, the 
master was directed to purchase what he needed in the cheapest 
way, and to charge the ship in the usual way. This was tin- 
master’s first venture in the ship. The goods in question wen- 
obtained prior to the ship sailing and for the purposes of re
pairs. The course of business down to the period when the 
master took charge was to have the goods purchased and 
charged to the vessel. The master having received these in
structions naturally went to the engineer to ascertain from him 
from whom they were in the habit of purchasing goods, no 
doubt following Mr. Law's instructions. The goods are fur
nished, the ship is charged in the usual way, and no claim has 
been put forward upon the part of these two parties who fur
nished the goods against the master. It would have been very 
easy for the J had the facts been otherwise and any
liability existed as against him to have proved affirmatively this 
fact, but in the face of all that took place it seems to me that 
the onus was shifted to him. The proper inference is that he 
did what he was told and incurred no personal liability.

In regard to the claim for wages, all that the captain was 
entitled to was reasonable notice. The dudge in his discretion 
has allowed the sum of fifty dollars and costs. It is quite evi
dent from the learned Judge’s reasons for .judgment that lu- 
was desirous as far as he properly could to assist the plaintiff. 
The appeal is dismissed with costs.

Appeal dismissed.

Annotation—Admiralty il—46)- Liability of a ship or its owners tor
necessaries supplied.

According to the laws of England and Canada ship* are périmai 
property, and the common law relating to personal property is in gen
eral applicable to them; but there are many statutory enactment- an-l 
customary law- exclusively relating thereto, which have developed tin- 
special branch of law commonly referred to as maritime law.

The English Court of Admiralty enforced from the earliest period, i 
maritime lien not created by written agreement in connection with -«i 
man's wages, snlvagc and damage by collision, thus affording a ready r>- 
medy against the ship itself.

In England the present jurisdiction of the Admiralty Division "f tin- 
High Court of Justice, is derived partly from statute and partly fn-in the 
inherent and statutory jurisdiction of the High Court of Admiralty, 
which by the Judicature Acta was transferred to the Admiralty Divi-ion.

In Canada, the Exchequer Court is established ns a Colonial Court of 
Admiralty under the provisions of the Colonial Courts of Admiralty Act 
(1890), Imperial, 63 and A4 Viet. ch. 27, and has and exercises within Van 
ada all the jurisdiction, powers and authority conferred by the said Act. 
See the Admiralty Act, R.S.C. 190(1, ch. 141, sec. 3.

The Exchequer Court of Canada thus possesses a statutory juristic-

C/B
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Annotation (continued)— Admiralty (I—46)—Liability of a ship or its
owners for necessaries supplied.

tion in rem and in personam over certain claims for necessaries supplied 
in certain places to ships. This jurisdiction extends over claims for 
necessaries supplied to foreign ships, when such ships are in a Canadian 
|H>rt. The Admiralty Division in Kngland has jurisdiction, although the 
supplies were furnished the foreign ship while in a British or Colonial port 
or on the high seas, or in a foreign port on the high seas: The “Mecca,” 
[1893| P. 95 at 108-115; The “India” (1863), 32 L..Î. Adm. 185; The 
“Ocean” (1845), 2 W. ltoh. 368; Halsbury’s Laws of Kngland, vol. 1, p. 67.

The Exchequer Court of Canada has a like jurisdiction to that of the 
High Court of Admiralty in England, and therefore, in an action between 
the co-owners for an account the ship may lie arrested: Cope v. SS.
' Haim," 11 B.C.R. 486.

Even where there is no owner or part owner domiciled in England or 
Wales, the Admiralty Division has jurisdiction in rem and in personam 
over claims against any British or foreign ship, for necessaries supplied 
elsewhere than in the home port of the ship, that is the port of registry 
pursuant to the Merchants Shipping Act (lStlt), Imperial, 57-58 Viet, 
eh. 60. sec. 13: The “Mecca.” [18|I5| 1*. 95, overruling The “India” (1863), 
32 l«I. Adm. 185.

Where the owner or part owner of a ship is domiciled in England or 
Wales the Admiralty Division has no jurisdiction in rem for necessaries 
supplied. A mere temporary absence, however, will not enable the Court 
to proceed in rem, but in order to deprive the Court of jurisdiction it 
must be shewn that the owner or part owner is domiciled in England or 
Wales: Ki parte Michael (1872), L.R. 7 Q.B. 658.

An action in rein for necessaries will not lie against a ship if supplied 
to a charterer, in a port other than her home port, if it is shewn at the 
time the writ issued that an owner or part owner was domiciled in Canada. 
ItttchcHlcr «( Pittsburg Coal Co. V. The Harden City, 7 Can. Exeh. R. 34. 
affirmed 7 Can. Exeh. It. 94.

The Admiralty Act of 1861, sec. 5 (Imp.), enacts:—
“That the High Court of Admiralty shall have jurisdiction over 

any claim for necessaries supplied to any ship elsewhere than in 
the port to which the ship lielongs, unless it is shewn to the satis
faction of the Court that at the time of the institution of the cause 
any owner or part owner of the ship is domiciled in England or 
Wales.”

The Admiralty Act of 1861 is brought into force in Canada by the 
Colonial Courts of Admiralty Act 1890 (Imp.), and the Canada Admir 
ally Act of 1891. now consolidated as R.S.C. 1966, eh. 141. This consoli
dation was approved by the Crown pursuant to sec. 4 of the Colonial Courts 
of Admiralty Act.

McDougall, L.J., in The Rochester and Pittsburg Coal Co. V. The 
“Harden City,” 7 Can. Exeh. R. 94 defined the word “owner” to mean 
the "registered owner” or a person entitled to lie registered as owner, 
and not a pro hAc vice owner. In the same ease it was decided that the 
word “Canada” is to be read into section 5 of the Admiralty Act of 1861 
in place of “England and Wales,” and that the word “domicile” is to be 
understood in its ordinary legal sense, it would appear that wherever a 
maritime lien is created in favour of anyone against the ship, it is not 
essential to further establish personal liability against the owner.

The Courts will not, under the provisions of the Admiralty Courts
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Annotation (continued)—Admiralty (1—46)—Liability of a ship or its 
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Acts, 1840 (3 à 4 Viet. eh. 65). see. ft. and 18411 (24 k 25 Viet. ch. lu 
sec. 5, exercise its power to enforce payment of a claim for necessaries when 
these are merely items forming part of a general mercantile account 1» 
tween a shipowner and a supplier: The “Comtenue dc Frtgeville" (Lu-h. 
329), followed ; The “El Sul to,” 25 Times L.R. 99.

In considering what arc necessaries, care must be taken not to in 
elude anything which a prudent man would not deem reasonable and pro
per to lie done or supplied for the purposes of the particular voyage >n 
which the vessel is engaged : Webnter V. Heekamp (1821), 4 It. & AM. 
352, per Abbott, C..L; The “Itiga” (1872), L.R. 3 Adm. 516, and case 
cited in Maelachlan's I jaw of Merchant Shipping. 5th ed.. p. 154.

Necessaries include repairs and equipment: The “Tint Elirait" (1871 
L.R. 3 Ad. 345; money advanced to procure necessaries ; The “A mm" 
(1876), 1 P.I). 253, C.A.; dock dues : The “St. I.airrcnce" (1889), 5 I' li 
250; money to obtain the release of the vessel from the shipwright's pu. 
sensory lien, so as to enable her to prosecute her voyage: The “Alin it 
Cronbp“ (1870), L.R. 3 Ad. 37.

Necessaries do not include money advanced to obtain the release of a 
master who had been arrested for a debt incurred for necessaries : The 
“V. It. Uonfabrieh” (1858), 4 Jur. N.S. 742; nor a broker’s commi*-. >n 
for procuring charter parties: The “Marianne,” [1891] I*. 180. It has 
been held that the premium on insurance on the ship is not a necessarj 
The “IIenrich Bjorn” (1883), 8 P.D. 151 ; The. “André Theodore” (1905) 
10 Asp. M.O. 94; but an insurance on freight was held to lie a nere**.iry 
in The “Higa” (1872), L.U. 3 Ad. 516.

The rule has been laid down by Dr. Lushington that the right to pro 
coed in rem against the ship under sec. 6 of the Act of 1840, for new* 
saries is only available when the property proceeded against belong* to 
the parties who would lie personally liable at common law for the new* 
saries; The “Alexander” (1842), 1 XV. Rob. 340, 360; The “BophieH

A later rule was laid down by Dr. Lushington as follows: “YVTien good* 
are furnished for the use and benefit of a i e presumption is that the 
ship is liable; and to rebut this presumption it must he distinctly proved 
that credit was given to the individual only, whoever he may he" The 
“Perla” (1858), Swab. 353. see also The “Onni” (1860), Lush. 154.

Sir R. Phillimore considered that in order to support an action in rem 
for necessaries, they must have been supplied on the order of acme one 
who either had authority from the owners to contract on their behalf or 
was held out by them as having such authority: The “dreul Eastern" 
(1868),L.R.2 All.88. See also The “Wellpunde” (1902), 18 Time* LU TIP

The distinction between the supply of necessaries on the credit of the 
ship and on the personal credit of the own *a is dealt with in a nn-nt 
Privy (\mncil case: Foong Tai Co. V. Buchheiuter Co., [1908] A.C. 456. 
469. In Webntcr V. Serhamp, 4 B. & Aid. 352, Ixird Tenterden outlined 
what the term necessaries meant and Sir It. Phillimore in The “Itiga” 
(1872), L.R. 3 Ad. 516, reviewed the different cases touching the matter 
of necessaries and adopted the definition as laid down by Ixird Tenhrden

Parties having claims for necessaries have not maritime liens in re 
spect to their claims: The “Tiro Ellen•** (1872), L.R. 4 PX\ 161; The 
“llrmich Itjorn” (1886). 11 A.C. 27«.

5
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Annotation (continua!)—Admiralty ( 1—46)—Liability of a ship or its
owners for necessaries supplied.

But the proceedings in ran which they ure entitled to institute gives 
them the right to arrest the ship, and obtain in this way a statutory lien 
for their claims.

A master or seaman of a ship may proceed either in rent or in per
sonam for wages due them in respect to work performed on board the 
ship, and the master also may proceed in the same way for disbursements 
made by him on account of the ship.

Masters and seamen now have a maritime lien for their wages and 
musters, and any one acting as muster, on the death of the regular 
master, has now a maritime lien for disbursements as liabilities in
curred by them on account of the ship: Merchants Shipping Act (181)4), 
Imperial, 67 & 58 Viet. ch. 00, see. 107; The “Tagu1100.3) V. 44; 
The “Hipun City” (18071 I*. 220; The “Cairo,” Watson ami Parker V. 
tlrryory (1008), W.N. 328.

These maritime liens may lie lost by negligence or delay if the rights 
of third parties may he thereby compromised, but when reasonable dili
gence is used and the proceedings are taken in good faith, the lien travels 
with the res into whosesoever possession it may come: Ilalsbury's Lows 
of England, vol. 1, p. 00, referring to The “Fairport” (1882), 8 P.D. 48.

The master of a ship is always personally Ixtund by a contract for 
necessaries or repairs, unless he by express terms confines the credit to the 
owners only : Rich V. Coe (1777), 2 Cowp. 030 ; Hussey v. Christie (1808), 
9 Hast 426, but when the contract is made by the owners themselves, or 
under circumstances that shew that the credit was given to them alone, 
there is then no right of action against the master : Fanner v. Davies 
( 1780), 1 T.R. 108. Usually, however, the creditor is in the position 
that he has a right to elect whether to proceed against the owners or the 
master, but lie cannot proceed against one, after he has obtained judgment 
against the other: Priestley v. Fernie (1805), 34 L..Î. Ex. 172.

The master has an implied authority to bind the owners for all that is 
necessary to safely and successfully navigate the ship. This rule rests 
on the legal maxim—qua ml o a liquid mandator, mandat ur et ont nr per 
quod pavent turc ad illud—this authority subject to certain limit* covers 
all such repairs and supplies and other things as are necessary to the 
due prosecution of the voyage and extends to the borrowing of money 
when ready money is required for the purposes of the voyage : Iteldon v. 
Campbell (1851), 0 Exeli. 880; see Hpeerman v. Deg rare (1709). 2 Vern. 
643.
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The rule as to the master's authority to pledge the owner's credit has 
been stated as follows:—

“In cases where the owner or his agent is at the port of the ship's 
anchorage, or so near to it a* to Is* reasonably expected to interfere 
personally, the master cannot, without special authority for the 
purpose, pledge the owner's credit for the ship's necessities . . .
It i* obvious, however, that the limits of this rule cannot lie de
scribed by any fixed geographical radius, since cases arise, where, 
as the necessity is pressing, the delay of communication with the 
owner, though comparatively near, would be prejudicial to his in-
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Annotation (continued) —Admiralty (I—46)— Liability of a ship or its
owners for necessaries supplied.

“It is therefore laid down, as a general rule, that there is auth 
ority to borrow money on the ship, or pledge the owner's credit, 
whenever the power of communication is not correspondent with 
the existing necessity.

“The question in these cases, then, is, whether the master’s pod 
tion was such as to constitute him the authorized agent of tin» 
owner for that purpose; and that is entirely a question for the 
jury": Maelaehlan's Ijiw of Merchant Shipping. 5th ed., p. 153.

It would seem that a merchant furnishing necessaries has a two fold 
remedy, «.<*., either against the master or owner : Kendal v. Hamilton 
(INTO), 4 App. Cas. 514. following Priestley v. Ferme, 3 H. & C. 077. :tl 
L.J. Kx. 172. Roth owner and master may he included in the same writ 
if claim is made in the alternative. As to how far a creditor may proceed 
against one without having to elect, see Curtis v. Williamson ( 1S7H. 
L.R. 10 Q.R. (10. When repairs have been made or necessaries furnished, 
and there was no prior stipulation to lie paid in ready money, the master of 
a ship has no authority to borrow for the purpose of discharging such debt: 
Beldon V. Campbell ( 1851 ), ti Kxcli. 886; per Martin, B., cited by ls»rd 
Campbell in Frost v. Oliver ( 1863), 2 E.R. 301 ; see, however, as to the rule 
in equity: Ashmall v. Rood 11857), 3 Jur. N.S. 232.

In Halifax Craving Doek Co. v. Magliulo, 43 N.S.R. 174, it was held 
that under stress of necessity, the master, being a foreigner, had a right 
to borrow money to make repairs and to give for the money borrowed a 
first charge on any money to come to him from the owners in rcs|M»ct to 
advanced freights, general average, or upon bottomry bonds or other 
security, and express authority from the owners to do this may Ik* in

The master of a ship contracting in his own name to supply the 
needs of the ship and its navigation at a place where neither the owner 
nor its agent are present, binds himself, the ship and its owner, and the 
ship may be seized for the debt contracted, for the objects of the voyage, 
or for a consul's fee: Frechette v. Martin, 21 Que. S.C. 417

Where the owners having transferred the possession and control of the 
ship to charterers, who appoint the master and crew, and pay their wage* 
the master in incurring a debt for necessaries is the agent or servant of 
the charterers and not of the owners, the owners in the case are not the 
debtors and an action for the necessaries cannot be brought against th«' 
ship where the claimant knew that the vessel was under charter, although 
he did not know the terms of the charter-party: The Baurnœoll Manufactur
ri.o C'ni Si in : Kin v Furnas*, [1893] A.C., p. 19*81# foliowi I
Barge “David Wallace” v. Bain, 8 Can. Exch. R. 205.

Where a ship is chartered, and supplies arc furnished to the charterer» 
with a knowledge of their position with regard to the ship, no inaritiui'1 
lien attaches to the ship, and the orders of a foreman of the charterer*, 
not being the master cannot create a maritime lien against such vessel 
Upson Walton Company v. The Ship “Brian Boru,” 10 Can. Exch. R. 176.

Article 2301 of the Civil Code. Quebec, and 031 of the Code of Civil 
Procedure, do not render n ship liable to seizure for personal debts of 
the hirers and the ship cannot lie attached therefor by saisie arret: Inversât 
By. and Coal Co. v. Jones, 16 Que. K.B. 10, affirmed 40 Can. S.C.ll. ti
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Annotation (continued)—Admiralty (1—46)—Liability of
owners for necessaries supplied.

The master of a ship is liable on a bill of exchange drawn by himself 
while in a foreign port on the owners of the vessel, in favour of the sup
pliers of coal : The “Ripon City," [1897] 1*. 226, referred to; The "Elm- 
i illt,” [1904] P. 319.

Where the master was sued on such a bill, the onus of defending the 
action not being on him as master he has no lien for the costs in
curred by him in unsuccessfully defending the action: The “Elmville” 
(2), [19()4] P. 422.

Where necessaries are supplied on the credit of a ship, the registered 
owner of which is trustee for the purchaser of the vessel, an action in retro 
will lie, and where the purchaser intervenes and claims the ship, the 
parties claiming for the necessaries arc entitled to recover, their claim 
being paramount to that of the purchasers. Foong Tai <(• Co. V. Buch- 
heistci• and Co., [1908] A.C. 458.

In an action to enforce a maritime lien, where the defendants ap
pear, not only to obtain the release of the ship which happens to haw 
been arrested, upon giving sullicient bail, but also to contest their lia
bility, and to endeavour to exonerate themselves from any claim for 
damages, and further to put forward, by counterclaim, and try to estab
lish a claim for damages against the plaint ill's, they submit themselves 
to the jurisdiction of the Court, and thereby become liable personally 
for the full damages : The “Duplrix," [1912] P. 14.

The obligation of owners of a ship to third parties has been stated 
as follows:—

“If they hold the ship as partners, they arc all jointly liable on 
the contract of each made in the name and for the purposes of the 
partnership. If they are part owners and not partners, as is much 
more commonly the case, the law is that they arc severally liable, 
each U]>on his own contract, made by himself, or by a duly auth
orised agent on his behalf. Between partners the relation of prin
cipal and agent is implied by law: Cox v. Hickman ( 1800), 8 H. 
L.C. 268; between part owners it remains to be proved in fact.”

The American rule modifies the general rule above stated Chancellor 
Kent (3 Kent’s Comm. 155, citing Holt’s Law of Shipping), says re
ferring to co-owners:—

“They arc analogous to partners, and liable under that implied 
authority, for necessary repairs and stores ordered by one of 
themselves; and this is the principle and limit of the liability of 
part owners.”

In England since the decision of Lord Hardwieke, in Doddington v. 
Ballet (1750), 1 Yes. Sen. 497, was overruled, we have no such doctrine. 
l»rd Eldon overruled the decision in Doddington V. Ballet more than 
once: Ex parte Uarrison (1814), 2 Rose 70; Ex parte Young (1815), 
2 V. & B. 242. See Breen v. Brigga (1847). 0 Hare 395.

The mere fact that a person appears on the register us an owner does 
not make him liable for necessaries supplied on the order of the ship’s 
husband or managing owner, pritnd facie the ship’s husband is the agent 
of all the owners of the ship, with the requisite authority for that pur-
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Annotation(continued)—Admiralty (I—46)—Liability of a ship or its 
owners for necessaries supplied.

pose, but he only has implied authority to bind the owners who have in 
trusted him with the management of the ship, by contracts which are 
proper and necessary for the ship: Coulthurat v. Sweet ( 1866), L.R. 1 
C.P. 049; see also MaclachIan's Law of Merchant Shipping, 5th ed. 
p. 100, ct acq.

Where parties in a foreign port made disbursements on the authority 
of the managing owner in respect of a ship and obtained judgment 
against the owner of one share of the ship, said owner of one share is 
entitled to contribution from the |H*rsons who had entered into con 
tracts with the managing owner to purchase shares in the ship. The de
cision of Phillimore, J. (75 L.J.K.B. .'159 ) was reversed : Von Frccden v. 
Hull, Hluth <( Co. (1907), 76 L.J.K.B. 715.

An alleged custom to discharge masters of small misting vessels on 
the British Columbia coast was negatived in Itohcrta v. Tartar, 1:1 B.C.H. 
474.

RE HUNTER.

Ontario Court of Appeal. Moss, C.J.O.. Garroir, Maclaren, Meredith, and 
Magee, JJ.A. January 17, 1912.

1. Wills (g I F—60)—Codicils—Net Result—Construction.
Where a testator leaves a will and several codicils it is the net 

result <»f the testamentary writings that is to be construed as his 
last will.

[Douylas-Mensiea v. Umphelby, [1909] A.C. 224, followed.]
2. Wills (8 III A—75)—Legacy—Confirmatory Clause in Codicil.

The effect of a confirmatory clause in a codicil not specifically re
ferring to the otiginal will by date or otherwise, but purporting to 
be a codicil to the testator’s last will, is to bring the will down to 
the date of the codicil and to effect the same disposal of the prop
erty as if the testator had at that date made a new will containing 
the same dispositions as the original will, but with the alterations 
introduced not only by the last codicil, but by the intermediate 
codicils, if any, so far as they remain unrevoked.

| Re Fraacr, Loicther v. Fraser, [1904] 1 Ch. 720 and Re Champion, 
Dudley v. Champion, [ 189.1 ] 1 Ch. HU, followed].

3. Wills (8 III M—198)—Division of Residue—Will and Codicils
—INTERPRETATION.

Where the scheme of a will apart from specific devises and be
quests is to give pecuniary legacies of fixed sums to different lega
tees and then to divide tile residue amongst some of them in pro
portion to the pecuniary bequests which each is to receive, a sub
stitution by codicil of a different sum to one of them, will take effect 
so as to cause a distribution of the residue in different proportions 
conforming to the amended legacies unless a contrary intention 
up|tears from the will.

life Courtaaid’s Fstate, Courtauhl v. Cairaton 1882), 47 L.T.R. 
047, (1092), W.N. 195, discussed.]

4. Wills <8 IF—60)— Effect of Codicil—Request “in Place and
Stead” of Another—Substitution for au. Purposes.

Where a codicil directs that a stated pecuniary legacy is bequeathed 
in the "place and stead” «if a stated pecuniary legacy in the will, the 
effect is as if the amount specified in the codicil were inserted in the 
will for all purposes, even to the change of the mode of division of 
the residuary estate which by the original will was to lie divided
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amongst the testator’s children “in proportion to the personal property ONT.
herein bequeathed to my said children.” -----

[Sec also Theobald on Wills, 7th ed.. p. (>08 and Annotation to this C. A.
case.] 1912

Appeal by IT. A. Hunter and D. J. Hunter from an order 
of a Divisional Court affirming an order of Middleton, J., de- tîuntkr. 
daring the construction of the will of William Henry Hunter, S(a~~np ( 
deceased on a summary application by the executor. The 1
decision appealed from is reported, R< Hunter (1911), 24 
O.L.R. 5.

The appeal was allowed and the judgment of the Divisional 
Court reversed.

E. D. Armour, K.C., for the appellants (with him, R. B.
Beaumont, for II. A. Hunter, and IV. C. MacKay, for D. J.
Hunter), relied upon the reasons and eases cited in the previ
ous argument before the Divisional Court. 24 O.L.R. at p. 10, 
and in particular upon In re Courtauld's Estate, Courtauld v.
Cawston (1882), 47 L.T.R. 047, [1882] W.N. 185, a ease which 
was not cited before Middleton, J., in the Weekly Court, 
and which is submitted to be on all fours with the ease at bar.
In rc Gibson Trusts (1862), 2 J. & II. 656, which is relied on by 
the respondents, was cited on the arguaient before Kay, J.. in the 
Courtauld ease. The following eases were also referred to: In 
re Maybce (1904), 8 O.L.R. 601 ; Dungannon v. Smith (1845), 12 
Cl. & F. 546; In rc Boddington, Boddington v. Clairat (1884),
25 Ch. D. 685, per Earl of Selborne, L.C., at p. 689; In rc Bodcn,
Boden v. Bodcn, [1907] 1 Ch. 112, at pp. 149, 155; Cooper v.
Day (1817), 3 Mer. 154; Carrington v. Payne (1800), 5 Ves.
404, 422. The cases of Bonner v. Bonner (1807), 13 Ves. 379,
Hemvood v. Ovcrend (1815), 1 Mer. 23, and Early v. Brnbow 
(1846), 2 Coll. 342. cited in the judgment of the Divisional 
Court, arc distinguishable on their facts from the present case.

Shirley Denison, K.C., for the widow of the testator, relied 
upon the judgments appealed from, and upon the reasons and 
authorities cited therein, and in his previous argument before the 
Divisional Court, 24 O.L.R. at p. 10. He also referred to In rc 
Joseph; Pain v. Joseph, [1908] 2 Ch. 507, which is cited in the 
judgment of Teetzel, J. ; Crcswcll v. Che shy n (1762), 2 Eden 
123; Sykes v. Sykes (1867-8), L.R. 4 Eq. 200, 206, L.R. 3 Ch.
301, per Lord Cairns, L.C., at p. 303.

J. B. Meredith, for the infants, adopted the argument made 
on behalf of the widow.

C. R. McKeown, K.C., for the executor.
Armour, in reply.

January 17, 1912. Moss, C.J.O. :—This is an appeal from a 
judgment of a Divisional Court, reported 24 O.L.R. 5, affirming 
a judgment pronounced by Middleton, J., upon one of several
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questions submitted upon originating motion as to the construc
tion of the last will ami testament of William Henry Hunter 

A number of questions were submitted and disposed of, but 
the appeal to the Divisional Court was in respect of one ques 
tion only, viz., ns to the respective shares or interests of two 
of the testator's sons. Henry Alfred Hunter and David John 
Hunter, in his residuary estate.

The testator, who describes himself in the will and codicils 
thereto ns a farmer, was evidently a man of very considerable 
wealth. Judging from the many parcels of land and the quan 
tity of personal property disposed of in specie, as well as the 
numerous pecuniary gifts and legacies (amounting to over 
$40,000) bestowed upon children, relatives, and others, it is 
safe to snv that the will and codicils disposed of an estate the 
value of which probably exceeded $150,000.

It is evident that the disposition of his estate had been the 
subject of careful deliberation, and that his desire was to fully 
express his wishes and intentions in regard to the interest or 
share in his estate to be taken hv each beneficiary named by him 

A period of more than two years elapsed between the exeeu 
tion of the original will and the first codicil, but the latter shews 
the same care, deliberation, and fullness of expression.

And the final codicil, executed nearly three years after the 
first, displays similar characteristics. It may fairly be assumed 
that, in the changed circumstances, the testator gave full consider 
ation and attached due weight to the position and claims of each 
of the beneficiaries affected by them, and made his subsequent 
dispositions with all these matters before him. Neither the 
original will, nor his ultimate testamentary disposition of his 
estate, appears to indicate equality of division ns the governing 
consideration. Rather does it indicate careful consideration 
of all the circumstances.

It is to be Ironie in mind that the ultimate wishes of the 
testator are to be ascertained, if possible, by a proper construc
tion of the language in which he has expressed them; and these 
wishes, when so ascertained, constitute his last will and testament 

In Douylas-Mnizirs v. Umphelby, [1908] A.C. 224, their 
Lordships of the Judicial Committee say (p. 2.33) :—

Whether a man leave* une tenlamentary writing or several te*ta 
nu-ntary writing*, it i# the aggregate or the net result that constitute* 
his will, or in other word*, the expre**ion of his testamentary wi«he«. 
The law, on a man'* death, find* out what are the instrument* which 
express his last will. If some extant writing be revoked, or is $n<*m 
si«tent with a later testamentary writing, it is discarded. Rut all 
that survive thi* scrutiny form parts of the ultimate will or effective 
expression of hi* wishes about his estate. In this sense it is inaccur 
ate to speak of a man leaving two wills; he doee leave, and ran 
leave, but one will.
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In connection with liicsc principles, it is to be borne in mind 
tlmt, as enacted by see. 2G of the Wills Act, R.S.O. 1897, eh. 
128—now sec. 27 of 10 Edw. VII. ch. 57—every will shall la- 
construed, with reference to the real and personal estate 
comprised in it, to speak and take effect as if it had been executed 
immediately before the death of the testator, unless a contrary 
intention appears by the will.

Further, as regards the Inst will and testament in question 
here, it is not unimportant to note that the final codicil con
cludes with the following declaration by the testator: “In all 
other respects 1 confirm my said will.” ITp to the time of the 
execution of this codicil, what constituted the testator’s will? 
It cannot be said that the original will did, for the testamentary 
desires therein expressed had been modified, altered, and varied 
by the first codicil, and the testators will expressed up to that 
time could only be gathered from the original will and the first 
codicil. That codicil is expressed to he a codicil to the will 
dated the 13th February, 1904. The final codicil is described as 
a codicil to the last will and testament of the testator, but makes 
no reference to date. It is manifest that this codicil was in
tended to take effect as against preceding testamentary disposi
tions, whether found in the original will or in the first codicil.

In the case of In re Fraser, Lowthcr v. Fraser, [1904] 1 
Ch. 720, the effect of a confirmatory clause in a codicil, as well 
since the first passing of the provision contained in sec. 27 of 
the present Wills Act as under the old law, is thus stated by the 
Court of Appeal (p. 734) :—

ONT.

C. A.
1912
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Hunter.

The effect . . . in to bring the will down to the date of the
codicil, and effect the same disposition of the tentator’* estate as if 
the testator had at that date made a new will, containing the same 
dispositions as the original will, lint witli the alterations introduced 
by the various codicils.

For this proposition several authorities arc cited, and amongst 
them the case of In re Champion, Dudley v. Champion, [1893] 
1 Ch. 101, wherein North. J., says (p. Ill) : “The codicil makes 
the will take effect as if it had been executed at the date of the 
codicil.”

What is to be ascertained in the present case is the position 
and rights of the appellants, Henry Alfred Hunter and David 
John Hunter, under the residuary clause contained in what is 
the lust will and testament of the testator, as executed and de
clared on the 24th March, 1909. There is only the one residuary 
clause, and of course it can only become effective after all the 
specific devises, bequests, and dispositions made by the will as 
a whole have been satisfied or provided for. It is not necessary 
to repeat the words of the residuary clause. The directions are 
very simple: (o) the whole residue of every nature and kind
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in proportion to the personal property “herein” (that is in 
the will of which this is the residuary disposition) bequeathed to

He
Hunter.

his children; hut (r) in calculating the proportions, the personal 
property bequeathed to W. II. Karl Hunter is fixed at $2,000. 

In order to ascertain the proportions in which the residuary
Mom. C.J.O. estate is distributed, it is only necessary to find what personal 

property each child is entitled to receive under the bequests to 
them to be found in the will as it stood at the testator's death 
In seeking to do so, it is of course proper to apply the usual rules 
of construction and find out what the testator has done, by ascer
taining the meaning of the words he has used and the connection 
in which he has used them.

Where, as here, the meaning has to lie ascertained by bring 
ing down to the date of the last codicil what remains of all the 
preceding testamentary instruments, there does not appear to 
In* any objection to looking at the original testamentary direc
tions. Hut it cannot be a correct method of dealing with the 
will to accept the original dispositions as guides to the influences 
giving rise to changes. The fact of changes in the dispositions 
formerly made is primà facie an indication of change of inten 
tion. But as to what may have led to or induced the change of 
intention, unless the testator has manifested it either by express 
statement or very clear inference, it is unsafe to seek to enter 
into his mind, or speculate as to the grounds which have in 
fluenced him. All that can safely be done is to take the latter 
directions, apply them to the earlier, and ascertain the result.

The observations of Fletcher Moulton, L.J., in the ease of 
In re Boden, Boden v. Boden, [19071 1 Ch. 1'12, though used in a 
dissenting judgment, are weighty and well worthy of attention 
He says (p. 14f>) :—

Our luw given full liberty of testamentary di*|H>»ilii>n, and tenta 
tors avail tlieninelves of this liberty to the full. Courts are then- 
fore treading on dirigerons ground wlien they leave the actual word 
ing of the document and |iermit them wives to *|ieeulute on what i* 
a probable disposition in a will.

Dealing in the light of the foregoing principles with the pro 
visions applicable to Henry Alfred Hunter, we find that, apart 
from the residuary clause, the only provision relating to him is 
a bequest included among a number of bequests which the testa 
tor desires his executors to pay as soon as convenient after his 
decease. The licquest is in these words : “To my son Henn 
Alfred Hunter 1 give the sum of two thousand dollars.” Thus 
stood the will as to him until the execution of the first codicil 
which contained a direction as follows : “I hereby order and 
direct that the sum of seven thousand dollars shall he paid t<* 
my son Henry Alfred Hunter in the place and stead of the sum
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of two thousand dollars bequeathed to him in my said will.” If 
the testator had died while his testamentary dispositions were in 
this form, the amount of personal property bequeathed to Henry 
Alfred Hunter would, beyond question, be $7,000, and the 
language of the residuary elause would have applied to the 
$7,000 and not to the $2,000, for the latter bequest was no 
longer to be found in the will.

It serves no useful purpose, and, as Fleteher Moulton, L.J., 
observed (.vapra), it may be dangerous, to speeulate as to the 
testator’s reasons for increasing the amount of the bequest. He 
may have thought this sum, together with the greater proportion
ate share under the residuary clause, would plaee Henry Alfred 
on a par with his brothers and sisters; or he may have decided, 
for reasons that appeared good to him, that Henry Alfred should 
take a greater share than his brothers. That, at all events, was 
the expression of his will. The only operative bequest was one of 
$7,000. And nothing was said or indicated to alter the residu
ary clause, as, for instance, by the introduction of a provision 
resembling the restriction placed upon the proportion to be 
taken by W. II. Karl Hunter.

But, when the testator dealt once more with Henry Alfred’s 
interests, as we find he did in the final codicil, while he revokes 
the bequest of $7,000, that being the only one then extant, 
he expressly provides that the revocation of the bequest is not 
to apply to Henry Alfred’s share of the testator's estate as set 
forth in the residuary clause. What at this time was Henry 
Alfred’s share in posse in the testator’s estate, reading the 
first codicil in connection with the residuary clause? They to
gether formed the expression of the testator’s will, which, as 
expressed, gave Henry Alfred $7,000. Is there anything to 
be found in modification of that position?

Again, it is vain to speculate as to grounds or reasons. But 
there is nothing unreasonable in supposing that the testator 
deliberately concluded that the lands devised to Henry Alfred, 
and his share of the residuary personal estate, based on the pro 
portion of $7,000 as before, •would be e^MMB to the sum of 
$7,000 cash and the share of the residuary personal «-state. In 
other words, that tin- lands would lie the equivalent of the 
$7,000, ami the proportion of the residuary estate might 
he l«-ft as it was under the operation of the will ami first 
codicil. But. whatever may have been his motive, lu- chose that 
Hi-nry Alfred should remain in tin- same position with regard to 
the residue of the estate as he was when he was to receive a 
bequest of $7,000, out of the personal property. That was the 
only bequest in Ilenry Alfred’s favour contained in what was 
then the testators will, as gathered from the two papers then 
«•onstituting it.

As to David John Hunter, the ease appears to lie even
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0NT stronger. When the language of the residuary clause is applied
A to his ease, the personal property bequeathed to him must b.

19V> looked for, and that is found to l»e $7,000. That is the only sum
----  bequeathed to him, and the only other benefit he is to receive
r.üîLu 's h'8 proportion of the residue, of which the only measure is

the bequest of $7.000.
It is said that the original will indicated a scheme in the mindMow ru n.

of the testator that each of his sons should receive personal 
estate to the extent of $2.000, and the distribution of the resi 
due in proportion to that sum. and that this scheme will 
be disturlfed if the provisions of the codicils as respects 
Henry Alfred ard David John Hunter are given effect to. It 
may be that the testator, when making the dispositions contained 
in the original will, had some such design in view; but it is cvi 
dent that, if he had, it was based upon a view of all the provi 
sions he had then made.

Hut the first codicil introduced at once a change, not only
respects David John, to whom lands had been given, but as 

respects Henry Alfred, to whom no lands and nothing except 
$2.000 had been given by the original will.

If the testator had desired to preserve the proportions men 
tinned in the original will, he could easily have done so by a 
process similar to that used in the case of W. II. Karl Hunter

The appeal should be allowed, and it should be declared that 
Henry Alfred and David John Hunter are entitled to share in 
the residue in the proportion that the sum of $7.000 lfears to 
the total of the liequests of personal property, with the conse
quent directions.

The costs of the litigation have hitherto been directed to lie 
Iforne by the estate: and, in view of all the circumstances, it is 
proper to continue that direction, including the costs of this 
appeal—the executors’ costs between solicitor and client.

Maclaren, J.A., concurred.

Magee, J.A.:—The will in this frase is dated the 13th Pehru 
ary, 1904. The testator died on the 24th May, 1910. In thus-- 
six years there was opportunity for change, not only in tli 
amount and items of his estate, but in the circumstances of his 
children and his views of their reasonable expectation or need of 
benefits or further benefits at his hands. And we find him 
making changes in the disposition of his estate. The first codicil 
is dated the 22nd June, 1906, and was evidently made partly 
in consequence of some alterations in his estate by sale and pur 
chase, and partly Ifecause of the death of some beneficiaries, and 
partly on reconsideration of the claims of his children. Th 
seeond eodieil is dated the 24th March, 1909. and affected onb 
his children
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The testator had considerable landed and personal property. 
He had been twice married. He mentions in his will six sons— 
David. Henry, Earl. James, Gordon, ami Bryson—and four 
daughters, of whom two were married, and a son of another 
daughter. Of the six sons, the last-mentioned four were evi
dently minors. They are said to be children of the second 
marriage. He expressly devises among five of the sons nineteen 
farm half-lots, two quarter-lots, and fifty acres more, and then 
directs all the balance of his real estate to be sold. In the divi
sion of the specified lots among his sons, there is apparently 
great inequality, if one might say so without having values. 
Some are given absolutely, some with restraint on selling, and 
some only for life with remainder only to sons of the devisee. 
One son, Henry, gets none at all except a remote possibility of a 
life estate. David and his family only get two half-lots, and in 
the case of each of the six sons, if he leaves no son surviving, 
some of the property goes over to one of his brothers, and not 
to his daughters. In the chances to arise out of failure of sons 
there is no equality. James would get Karl's share and his 
own. Gordon would get all three, Bryson all four, and Henry 
the same four, without the other brother or brothers sharing. 
Then he makes six bequests of $2.000 each, one to each of his 
six sons. Then to his (laughters he gave no land, but to one un
married daughter $5,000 and a piano; to another, also unmar
ried, $5.000; a married one. $2.500; and to another, a life interest 
in the income from $2,000, the principal of which would go to 
her children; and he gives to the son of another daughter $1,500. 
These pecuniary legacies to his sons, daughters, and grandson 
amount to $20.000. Among his own brothers and sisters, 
nephews and nieces, lie gave $9.000, in varying sums, and he 
bequeathed $2,000 in fifteen other legacies of sundry amounts. 
Beside these, he gave $10.000 to the children by the second mar
riage upon their mother's death, she having the income there
from during her life. He directed that “the sums herein be
queathed” to the children of his first marriage were to take pre
cedence of all other legatees “herein mentioned” as to the time 
of payment.

Beside making these pecuniary bequests, which foot up to 
$51,000. and giving specific legacies of chattels and some income 
from Karl’s land to his wife, he gave for or to Karl at his 
majority a quantity of farm stock, implements, and provender, 
evidently worth over $2,000, on the homestead farm. Then he 
puts in a proviso that, in the event of his personal property being 
insufficient to pay all the legacies “herein mentioned,” they 
should abate proportionately. Finally, he adds the clause now 
in question: “All the rest residue and remainder of my estate 
l>oth real and personal not hereinbefore disposed of I give devise 
and bequeath to my children they to share in said residue in pro-
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portion to the personal property herein bequeathed to my said 
children hut in calculating the said proportions the personal 
property bequeathed to inv son W. II. Karl Hunter is fixed at 
two thousand dollars.” Evidently this last sentence was in 
tended to prevent Karl ranking on the residue in respect of the 
other personal property bequeathed to him.

Here. then, we have legacies among the ten children varying 
from the income for life of $3,000 to $2.000, $.'1.500, $5,000. 
$5.000 with a piano, and $2,000 with a postponed interest in 
$10,000, and one getting tint with chattels worth over $2,000 
well. And the residue was, except ns limited in the case of 
Karl, to be divided in those unequal proportions.

Ixtoking at the provision for possible insufficiency, it would 
seem that in 1004 the testator considered his personal estate not 
specifically bequeathed would lie about $51.000. If one may 
hazard a conjecture, where conjectures are dan terous, he was 
in effect saving: ‘‘I have about $51.000 outside of my goods and 
lands which I have devised specifically. I will give $11,0<hi 
outside of my wife and children. I will give my wife the 
income from $10,000, hut subject to the postponement of that 
$10,000; the other $40.000 I divide among my children in the*, 
varying amounts; and I doubt if there will be any balance, but. 
if there should be, let them divide it, not equally, but in the 
same proportions in which they get the $40,000.”

Then comes the first codicil. He had purchased some other 
properties, disposed of part of the lands devised to David and 
part of those devised to Bryson; so he cancels the devises of the 
parcels so disposed of ; without giving any reason, he takes aw ay 
the remainder of David’s land, and adds it to Bryson’s devis» 
and adds a quarter-lot to Gordon’s, giving him a life estate with 
remainder to his sons. Legatees of $1,050 had died, so he can 
cels those bequests, reduces another hv $50, and makes a change 
in the bequest to a sister. Then he makes a bequest to David in 
these words: ‘‘I hereby order and direct that the sum of seven 
thousand dollars shall he paid to my son David John Hunter in 
the place and stead of the sum of two thousand dollars bequeath 
ed to him by my said will.” And lie made another of
like amount to Henry, in similar words. He cancels the clause 
ns to priority lietween the children of the two marriages, hut 
the clause ns to insufficiency of his estate is not disturbed.

This bequest to David, though it may have been given to him 
to make up for the land taken from him, is not stated to Ik- in 
lieu of the land, hut in the place and stead of the $2.000 of 
money. Henry, who had practically got no land, was not losing 
anything, and so the increase of $5,000 was a direct benefit.

Here, then, we find the testator rearranging his estate, in 
viexv of the changed conditions and change of mind, but again

79
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with no sign of equality. Two sons get $7,000 each, hut no land; 
two daughters, $5,000 each; another $3,500; another with her 
children $3,000; and four sons. $2,000, beside the specific legacies 
to one son and one daughter, and beside the remainder in $10,000 
to the children of the second marriage only.

This first codicil raised the whole question which is here for 
decision. That question is—did the testator, by this substitution 
of $7,000 for $2,000 to David and Henry, intend that they should 
share in any possible residue in that increased proportion?

Hut we are not left, to it alone. Comes the second codicil, in 
which he gives his daughter Sarah a life interest in a half-lot. 
with remainder to one of three brothers if living, and he re
vokes “the bequest in my said will in favour of my son Henry 
Albert Hunter and in lieu thereof” gives him a section of land in 
Alberta and gives him another section there. The codicil proceeds: 
“This revocation of the bequest in my said will in favour of mv 
said son Henry Albert is not to apply to his share of my estate 
as set forth in the residuary paragraph of my said will. In all 
other respects I do confirm my said will.”

This second codicil is of importance as shewing that he con
sidered the will and first codicil as being his will. It clearly was 
not the $2,000 which he was taking away from Henry, but the 
$7.000, and he speaks of it as being “the bequest in my said 
will.” But the codicil shews more. The testator evidently 
feared that by this revocation there would be no personal pro
perty bequeathed to Henry, and therefore Henry would not 
even get a share of any surplus, and so he guards against that 
by saying that Henry shall still share in the residue. That, I 
think, shews that he considered that the division would be in 
proportion to their legacies, as settled not merely by the original 
will standing alone, but by the will and codicils taken together, 
as lie himself took them as being his will; and that, if the legacy 
were cancelled, the share in the residue would go with it, unless 
he provided otherwise. Then he goes on to confirm ‘‘my said 
will.” What will? Certainly not the original will, but the will 
and codicil, which together he made his will.

I think this second codicil is strong evidence that he had by 
his will given David and Henry each $7,000, and that those 
legacies stood, as indeed the second codicil said they stood, “in 
the place and stead” of the $2.000, and as if written and “herein 
bequeathed” in the original will, which should be read with that 
substitution.

It was pressed upon us that the will evidenced an intention 
of equality among the sons, a simple principle of levelling which 
the testator had in mind and which should not be lightly dis
turbed. Hut there is no basis for that argument. The facts 
are to the contrary. I have summarised the effect of the will
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with a view to that aasertion. True, he gave each son $2,(XX». 
and it may incidentally lie noticed that he did not put them all 
in one clause, but mentions each separately, as if giving each 
separate consideration. Hut he does not make the résidu • 
divisible upon the basis of that equality of those six legacies, lb- 
divides it on the basis of the whole personalty given to them 
respectively. He had present to his mind the effect of doing 
so, for he limits Karl to a basis of $2.000. but does not limit Ins 
brothers of the second marriage, who would also share in tin 
$10,000 after their mother’s death. So that, among the six 
brothers, we arc in the will itself getting three different rank 
ings. Where is the sign of equality? Leaving aside the very 
unequal division of the realty, we look for it in vain. As between 
the daughters, no two alike. As between the daughters and sons 
palpable inequality. As between the sons of the first marring.- 
and those of the second, $10,000 more given to the latter by tin- 
will. somewhat equalized by the first eodieil. and again mad. 
unequal by the second ; and, as between the latter themselves. 
Karl is given more and ranks for less than his brothers. And. 
as regards all the children, they are to share in the residue, not 
in proportion to the total property each gets, but only the per 
sonal property. It is not often one meets with a will with more 
apparent inequality. Had we found in the original will the 
legacies of $7,000 to David and Henry, instead of the $2.000, one 
would not be surprised or have felt it unjust. Henry was getting 
practically nothing else. It might or might not have been un 
just ; but, for all that appears, it would have been more just than 
the $2,000. No argument can be based on injustice or inequality 
ns regards either David or Henry, and under the wording of the 
first codicil the rights of Imth are on the same footing ns to tin- 
residue. In view of the care taken in the second eodieil as to the 
residue, it is evident that the testator had chosen his words in 
the first eodieil and still approved of them. He could as readily 
have given David and John each a further $5.000. but lie gave 
the $7.000 “in the place and stead” of the $2,000, indicating, 
as I think, that it should be read into his will as if originally so 
written.

in my opinion, the true deduction from the will and codicil 
is this. The testator was directing his unspecified real estate to 
be sold, and thereby turned into personalty, and had from tin 
to time his own idea of the value of his estate. He inserted and 
left standing in his will the provision for its possible insuffi
ciency. By the codicils he was adapting his dispositions to tl 
varied conditions of his estate. In effect he was saving at • i -li 
of the three stages: “On the assumption that my estate is so 
much, I specify the amount my children will get out of that total. 
There may not be enough, but there may Ik* more ; and, if so. let 
them take it in the same proportions and not equally.” Tii.it
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seems to me to be the substantial intention throughout, and the 
one which he meant to give effect to, and the wording of both 
the first and second codicils seems to me to support it and shew 
that he was at each stage considering the case of each child by 
itself and not attempting any general system of equality. Such 
a scheme is a reasonable one ; and 1 do not think any argument 
against the appellants can be drawn upon the ground that the 
construction put forward by them would be an obvious interfer
ence with an equality plan which never existed.

In connection with the deductions which are, as I think, to be 
drawn from the codicils, another fact is worthy of note. By the 
will the sums “herein bequeathed” to the children of the first 
marriage were to be paid first. But, so soon as he makes their 
bequests $10,000 more by the first codicil, he cancels that direc
tion. The inference most obviously suggested, though not per
haps a very strong one, would seem to be, that he considered the 
$14,000 was to be looked on ns “herein bequeathed,” and it 
would be unfair to have priority for so much.

The case of In re Courtauld’s Estate, Courlauld v. Cawston, 
47 L.T.R. 647, does not seem to me so strong as the present one 
in its indication of the testator’s intention. Of course, each 
testamentary document must be considered upon itself and its 
surroundings. Seldom are two alike. In the Courlauld case the 
legacy was actually revoked, and then the larger one given “in 
substitution.” Those words are certainly not more indicative of 
intention than “in the place and stead of,” which we find here, 
and which effect the substitution without revocation. Then, in 
the case referred to. the words “in the same manner as if they 
were here repeated” did not apply to the gift, but to the “trusts 
and provisions” which were to govern it, and which were indeed 
thus there repeated in short form ns if it were necessary to 
repent them in the codicil, instead of treating them as being 
stated in the will, and still applicable, because it was only a 
substitution of one amount for another. It appears to me that 
the testator’s understanding of his own words is more clearly 
indicated by the codicils here, which shew that he treated the 
words of the codicil as written in the will, and not the words of 
the will as written in the codicil.

I fully agree with the views and reasons of my Lord the Chief 
Justice, and would allow the appeal.

Qarrow, J.A. (dissenting) :—Appeal by two legatees from 
the judgment of a Divisional Court, affirming the judgment of 
Middleton. J.. construing the will and codicils of the late 
William Henry Hunter.

I agree with the judgment of the Divisional Court. The 
several questions originally involved appear to be now narrowed
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into oui», concerning the proper construction of the residuary 
bequest contained in the will, which is in these words :—

“All the rest residue and remainder of my estate both real 
and personal not hereinbefore disposed of I give devise and hi 
ipieath to my children they to share in said residue in propor
tion to the personal property herein bequeathed to my said 
children hut in calculating the said proportions the personal 
property bequeathed to my son W. IÎ. Karl Hunter is fixed at 
two thousand dollars.”

There is no difficulty in understanding this language. It is 
perfectly plain and simple, as every one admits, and I am unable 
to see any justification or excuse for not applying it fully, 
exactly as it is expressed.

It was certainly not expressly revoked by anything appeal
ing in the codicils. Nor, in my opinion, was any implied revoca
tion or alteration effected hv the circumstance, so much relied 
on, that the testator by the codicils has varied the legacies given 
in the will upon which originally it was intended that the 
shares in the residue should he ascertained. A codicil, in the 
absence of express words, only varies a will to the extent that 
may lie necessary to give full effect to the codicil. It by no 
means seems to follow that, localise the testator by a codicil sub
stituted a larger pecuniary legacy than that given in the will, 
he also intended to increase the legatee's share, in competition 
with the other legatees, in the residue.

Such a result might, of course, follow as the result of Ian 
guage indicating such an intention, as was apparently the ease 
in In rc Courtauld’s Estate, Courtauld v. Caws ton, 47 L.T.R. 1147. 
where, in a case in some respects not unlike this, Kay, J.. found 
in the language of the will and codicil enough to justify him in 
his carefully considered opinion in reaching such a conclusion. 
But. from a perusal of the case, it is quite obvious that, while 
there is a general similarity in the two cases, there are also 
material differences. Then» the testator hail said in the codicil 
that he revoked the former legacies in question, and, in substitu 
tion for and not in addition, gave the new and larger legacies, 
“subject nevertheless to such trusts and provisions as were de
clared in the will . . . and in the same manner as if they 
were repeated.” These words, and particularly those which I 
have put in quotation marks. Kay, J.. regarded as very material 
And, from them ami the general scope of the will, concluded 
that the proper construction was i«> road the substitution as in 
tended to In» a substitution for all purposes, including the 
ascertainment of the shares of the legatees in the residue. There 
are no words of similar purport in this case. All we find line is 
a bare cancellation of the former legacy, and in its “place and 
stead” a new and larger legacy given. So that I agree with
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Teetzel, J., that the Courtauld ease is not an authority in 
favour of the appellants’ contention.

I would dismiss the appeal.

Meredith, J.A. (dissenting) :—It is better, in all such cases Hü5ïKB 
as this, to proceed, in the first place, upon the fundamental prin- UNTKB' 
ciple and cardinal rule of construction ; that is, to find out what Memiith. j.a. 
the testator meant from the words which lie has used ; and that 
is from all the words, viewing the whole surrounding material 
circumstances, as much as possible, from the testator’s point of 
view at the time when the will was made : not to begin by 
studying other wills, and interpretations of them, but leaving 
that to be done thoroughly when the will in question has been 
first studied : if for no other reason, because there is sometimes 
some danger of a disposition to fit one ease into another, though 
one may be round and the other square, too much anxiety to find 
a case in point, even though we may all know that it is said that 
there are no two blades of grass alike, and there are undoubtedly 
very few wills here that are quite alike—mutual wills, which 
would have such a tendency, never having been much in vogue 
in this Province; and. when one comes to think of it. it is appar
ent that there must be great danger of a misfit in applying the 
mind of one man expressed in his will in other times to control 
the will of another made in the present day. and the more so 
when we cannot be sure that it is the will of the one man, when 
really it may lie the will of him. or of them, who interpreted such 
will. Cases, and rules of construction, may, and indeed must, 
be of great assistance ; but they can. and must be, very danger
ous guides if we forget the governing principle, that it is not 
the meaning of some other will, but is the meaning of that in 
question, which must be learned and to which effect must be 
given.

We have here to deal only with the gift of the residue to the 
testator’s sons; but. if we were to close our eyes to all else that 
is contained in the will and codicils in question, and to the sur
rounding circumstances, we would run much danger of taking 
the road how not to construe, rather than the road how to con
strue. the will. It does not, however, seem to me to be necessary 
to refer to context, or to circumstances, to any great extent, in 
order to grasp the meaning of the will, and the real mind of the 
testator in respect of the matters here in question.

The general scheme of them, in respect of the testator’s 
ihildren. was. first, an equitable division of his lands among 
his sons; and it does not disprove that scheme merely because 
one of Ins sons seems, in his eyes, to have worn a coat of many 
colours, nor because another was not counted among those 
iirnong whom the division was made : such circumstances may 
only the more draw attention to the equity, which was in his 
mind, as well as elsewhere, equality.
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absolute equality provided for between his sons, in the peeuni 
ary legacies given to them, and in the residuary bequest. That 
was. 1 think, clearly, the reason for the limitation of his “ Bi-n
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Huntkr. jamin’s” share in the residue: this son was. under the will, to 

take other personal property than money ; the other sons were
M. wllth. J. A. not : the provision fixing the measure of the gifts of the residue 

was “in proportion to the personal property,’’ not to the pecuni
ary legacies; so that, to put them all on quite the same footing, 
it was necessary to provide that the favoured son’s proportion 
should be based upon the same sum as that of each of the others.
1 can find no warrant for the contention made in the 4th para
graph of the reasons for this appeal; on the contrary, this cir 
cumstance makes against the appellants.

Under the will, the son David was to get his specified share 
of the real estate, his equal legacy of $2,000, and his share of the 
residue, if any—for the will provides for a deficit as well as for 
a residue—with the same complete equality.

By the first codicil, the only alteration of the will affecting 
this appellant, was a revocation of the devise to him, contained 
in the will, for reasons expressed in the codicil—one of them 
being that the testator had, after the making of the will, dis
posed of part of the land comprised in this devise—and the gift 
to him of the sum of $7,000 in “the place and stead” of the 
$2,000 legacy.

It was contended, for the appellants, that a rule of construc
tion requires that when one legacy is given as a mere substitution 
for another, it must be held to he subject to all the incidents of 
the first gift; and the Divisional Court expressly recognised such 
a general rule ; but I would much prefer to put it, in the words 
of the present Master of the Rolls, that “on general principles” 
in a simple case, the later gift is subject to the incidents of the 
earlier gift ; it all depends upon the will of the testator to 1>, 
ascertained on the fundamental principle.

The rule, as stated in the Divisional Court, would be quite 
too narrow an one: it could not apply to this ease, because no 
one could say that the residuary bequest was an incident of the 
pecuniary legacy ; it is an entirely separate gift, even though its 
measure depends on the amount of the pecuniary legacy.

One can readily suggest many eases in which the charm-M1 
of the gift in the first place would govern it in the second plan-, 
as well as many in which it would not, hut all, I think, simply 
because the intention sufiieicntly appeared.

The broader way of , utting it would include the appellants' 
cases : if. by the cardinal rule of construction, it can be found 
that that which they contend for was that which the testator 
meant, effect should lie given to their contentions.

But, to adopt a somewhat hackneyed mode of expression.
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there are substitutions and substitutions; and though it may not 0NT 
he “as plain as the nose in your face”—in some instances—I 
cannot think that any one can reasonably doubt that the addi- 1912
tional $5,000 was given in “substitution” for the land devised to -----
David in the will, and by the codicil taken away from him in
the revocation of that devise, land which in no ease was to affect ____ '
the amount of the residuary bequest: and I can imagine no good Meredith, j.a. 
reason for holding, and I cannot believe, dealing with the ease 
on the fundamental , that it was the intention of the
testator, that the $5,000 thus given, was to effect the exactly 
even division of the residue as far as the sons were concerned.

For some reason, not in any way made apparent, the other 
appellant—the son Ilenry—was devised nothing by the will ; 
whether it was because he was the opposite of a Benjamin, or 
whatever the reason may have been, we get no aid from it; but, 
when the first codicil was made, that was repaired ; immediately 
after readjusting David as 1 have mentioned, the testator gave 
to Henry, in the same words, exactly the same as that which was 
thus given to David. All the circumstances point unerringly 
to equality; the taking away of the land from David was made 
good by the $5,000 ; and the lack of a devise to Ilenry was made 
good by the $5,000 more coming to him under this codicil. I 
cannot think that the most contentious mind would contend that, 
by this codicil, these two sons were not to be put upon an abso
lute equality ; and so, if I am right as to the one, I am right as to 
both.

But that is not all ; in the second codicil Ilenry, at last, is 
given land ; but of course with a withdrawal of corresponding 
money gifts; as the codicil expresses it, the lands are given “in 
lieu” of the bequest, adding further evidence to the already 
very evident scheme of the testator o y as to lands and
equality as to money ; the residue to be affected only by the even 
shares of the moneys, as far as the sons were concerned, the 
lands, and that which stood in place of lands, to have no effect 
upon it.

The last codicil reserves Henry’s right to his share under the 
residuary bequest contained in “my said will;” the “said” 
will being “the last will and testament of me” the testator.
The reference to the residuary bequest is, of course, a reference 
to the original will ; the only residuary bequest of the testator is 
contained in that document. The words “my said will” may, 
of course, have been employed by the testator to describe the 
will itself in one place, and the will and codicil in another; such 
inaccuracies, from the strictly accurate point of view, are by 
no means unknown. 1 would not grasp at literary straws where 
the outstanding and controlling features are so plain, and in 
documents not overflowing with grammatical accuracy or liter
ary elegance. If these lesser things were alone to he considered.

6368
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it might follow that no judgment could be given in this case for 
want of grammatical accuracy. I do not think that these words 
“my said will,” contained in the last codicil, help, or hurt, either 
side very much.

Nor do I put much weight upon the word “herein,” con
tained in the residuary bequest; though like words seem to have 
had mueh weight in the decision of the case of Hall v. Scvernc 
(1839), 9 Sim. 515, adversely to a contention such as the appel
lants make here: see also Early v. Iicnbow, 2 Coll. 342; and 
Radburn v. Jervis (1840), 3 Beav. 450: but. again, there arc 
cases and cases ; and it may be true that none of the cases is as 
much like this ease as two blades of grass are like one another: 
and yet they are something in the respondents’ favour.

The contention that the original pecuniary bequests to the 
appellants cannot be looked at for any purpose, being in effect 
revoked by the first codicil, could not help them if it were right, 
because the codicil, upon which their present rights depend, 
must, of course, be looked at, and it proclaims what such original 
bequests were: but I would be very sorry to think that in no 
case can a revoked part of a will be looked at with a view to 
finding the testator’s meaning; that the Courts must blind them
selves to that which cannot but be, in some cases, of great aid in 
the due performance of their tasks in such cases as this; as a like 
method is in the interpretation of the statute-law and in other 
cases.

I decline to give to the codicils any greater revocatory effect 
than their words make necessary. I also decline to look only at 
two sets of figures, one in the will and the other in the codicils, 
in seeking the testator’s intention upon the questions involved 
in this appeal—to bring my mind to the dead level of a mere 
“computing machine.” To look at the whole will is anything 
but guessing at the testator’s state of mind; disregarding any
thing in the will or codicil that throws light upon the subject, 
and concentrating the mind upon one provision only, is, in cases 
of doubt, likely to lead to error. If we would sec and understand 
this will-picture, and all it was intended to convey, xvc must not 
be captivated, like the savage, by primary colours, only, but 
must give to all tones their due weight in the whole scheme.

I would dismiss the appeal: though, if this case were Court- 
auld’s case, I would probably likewise dismiss the appeal: 
neither can. by mason of their differences, control the other.

Appeal allowed; Garrow and Meredith, JJ.A., dissenting
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Annotation—Wills (8 IIIM—198)—Substitutional legacies—Variation of 
original distributive scheme by codicil.

Substitutional legacies fall into two classes, namely, where there is a 
gift over tqion a certain event, as upon the death of the original legatee
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Annotation {continued)—Wills (SHIM—1981—Substitutional legacies—
Variation of original distributive scheme by codicil.

Iiefore the death of the testator, and where there in a gift by a subsequent 
testamentary instrument substituted for a gift in the original will. It is 
with this latter class that it is intended to deal in this discussion. Into 
the same class fall legacies which are given in “addition to" the original 
legacy, where the legacy in the subsequent instrument is not intended to 
absolutely revoke the earlier legacy, hut only to substitute an augmented 
amount for the original legacy, and to leave the original will in other 
respects unchanged. In Hawkins on Wills, cases of this description are 
considered under the head of Added or Substituted Legacies, and it is 
convenient for the present to refer to them generally as substituted legacies.

Substituted legacies are subject to the rule of construction that they 
are payable out of the same fund, and subject to the same conditions and 
incidents, as the original legacies, unless a contrary intention is expressed 
in the will. I.ca croft v. Maynard, 3 Bro. 232; Crowder v. (Howes, 2 
\ es. Jim. 449; Joli untune v. Lonl llarrowby, Johns. 423, 1 I Mi. K. & .1. 
183. This is a rule of construction which is invariably adopted, whether 
for the advantage of the legatee or not. and parol evidence is not admissible 
to rebut it.

Thus, where a legacy of £090 is lieipieathed free of legacy duty, and, by 
a codicil, a legacy of £1,900 is bequeathed to the same person ‘‘in lieu of" 
or “in addition to" the original legacy, the subsequent legacy is also free of 
legacy duty. Cooper v. Day, 3 Mer. 154; Earl of Shaft stun y v. Ihikc of 
Murlborough. 7 Sim. 237 ; Scott v. Colin, 4 O.R. 457.

And so when the original legacy is void under the statutes of mortmain, 
the substituted legacy fails. Hi istow v. Hristoir, ."> Beav. 289 ; In re Itod 
dinyton, Hoddinytun V. Vlairat, 25 t'h. I). 085.

Even where the legacies are cumulative, the subsequent legacy will fail 
if the original legacy is void, when the two legacies are given for the same 
purpose and are to become blended in one fund. Johnstone v. Earl of liar- 
ruirby, Johns. 425. I Del!. F. Si J. 183. So, where the original legacy is 
intended to form part of the separate estate of a married woman, the sub
stituted or augmented legacy is impressed with the same trust. Hassell v. 
Hickson, 2 l). & War. 133, 17 Jur. 307; Martin v. Drinkwatcr, 2 Beav. 215; 
Itay v. Croft. 4 Beav. 501 ; Waririek v. Ilankins, 5 l)e(l. & S. 4SI. and where 
the original legacy is payable out of a particular fund, the substituted 
legacy is payable out of the same fund. Iturrcll v. Earl of Eyre mont. 7

lu the following cases the subsequent legacies were "in lieu of" or “in 
substitution for." etc. Cooper v. Day, 3 Mer. 154; Hassell v. Hickson, 2 I). & 
War. 133; Martin v. Ihinkirater, 2 Beav. 215: Hristoir v. Hristoir. 5 Beav. 
289; Earl of Shaftesbury V. Duke of Marlborough, 7 Sim. 237 ; Fenton v. 
Farinyton, 2 Jur. X.S. 1129; Knowles v. Sadler (1879». W N. 29; He Hod- 
dinyton. Uoddingtun v. Vlairat, 25 CM). 085; He Colycr, Uillikin v. Snelliny 
(1880), W.X., p. 150. 55 L.T. 344.

In He Courtauld. Courtauld v. Cawston, 47 L.T.X.S. 047. (1882) W.N., 
p. 185; the testator gave £79.099 free of legacy duty, unto his trustees, to 
invest the same and to pay the income thereof unto his adopted daughter. 
Sarah Ann Cawston, for life, without power of anticipation, and after her 
death to pay. transfer and divide the trust fund amongst such persons as 
she should by will or codicil ap|siint. and in default of appointment in
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Annotation ( mnthiunl j — Wills i g III M—198) — Substitutional legacies— 
Variation of original distributive scheme by codicil.

trust fur lier next of kin. After giving other legacies payable out of his 
general residuary |>ersunal estate, the testator declared that the term 
“the said residuary legatees” thereinafter used should be considered to desig 
note all persons thereinbefore named as pecuniary legatees. He then Is 
(pieathed his |*-rsonal estate not otherwise disposed of to his trustees fur 
conversion and declared that his trustees should stand possessed of his 
general residuary personal estate upon trust for the payment of funeral 
and testamentary expenses, debts, legacies, etc., anil subject thereto, to lie 
possessed thereof in trust for, and to be divided among, the said residuan 
legatees pro rata in proportion to the amounts of the legacies therein 
la-fore bequeathed to the said residuary legatees respectively. By a codicil, 
after reciting the gift in the will of £70.000, the testator revoked tin- 
legacy of £70.0110 and in substitution for, and not in addition to, the said 
sum of £70.H'0. he gave unto his trustees the sum of £80,000 free of legacy 
duty upon trust to invest in their names in conformity with the provision 
for investment contained in his will respecting the said revoked legacy of 
£70,000. and upon further trust to pay the income of the £80,000 unto 
Sarah Ann C’awston for life, subject, nevertheless, to such trusts and 
provisions as were declared in his will respecting the said revoked legacy 
of £70,000 and in the same manner as if they were repeated. Kay. !.. at 
p. 650, says: “I think, on the whole, in the absence of authority. 1 am 
bound to give the word ‘substitution* its largest meaning, and to read t 1m* 

will and codicil, as one is lxiuml to do, as one document, and to treat tin- 
words of the testator as if he had said : ‘I direct that these increased 
legacies shall lie read ns if inserted in the will for all purposes.' in which 
case the residue must lie divided amongst the legatees as if their original 
legacies had been the amounts mentioned in the codicil, and not in the 
will.” The learned .Judge considered that the words “in the same manner a* 
if they were hen* repeated” had no greater effect than the words “in 
substitution.”

When the testator states in a codicil that he has no time to alter his 
will, and gives a legacy of greater amount without revoking the legacy 
in the will, the later legacy is held to Ik* substitutional. Rusmll v. Did, 
son, 2 1). & War. 1.13, 17 .Tur. 307. Another gift written in the margin 
of the will opposite the name of the legatee has been held to be substitn 
tional. Marlin v. Drinkirater, 2 Beav. 215.

The sulwtituted legacy need not Ik* to the same person as in the will 
if the subsequent legacy is connected with the legacy in the will. As 
where a testator Is-queathed £1,0011 to the hospital in the county of L.. to 
be raised out of his real estate. By a codicil, he revoked the legacy of 
£1,000 and “instead thereof" he gave the sum of £500 to the hospital in 
the county of X., without mentioning any particular fund out of which 
the same was to Ik- paid. It was held that the subsequent legacy was 
“substituted." and, therefore, void under the statutes of mortmain. Lea 
croft v. Maynard. 3 Bro. C.C. 233. But where between the date of the will 
and the codicil, there has been a change of circumstances inducing the 
testator to change his will, and the subsequent legacy is to another person 
and is an independent, distinct, substantive bequest, given by the codicil 
only, and without reference to the will, the subsequent legacy is not sub 
stituted, and is not subject to the incidents of the original legac 
Chatteris v. Youny, 2 Russ. 183; In re Gibson’s Trusts, 2 J. & H. 657.



1 D.L.R. ! Ht: Hi ntkk.

Annotation [mutin unit—Wills I $ III M—198—Substitutional legacies—
Variation of original distributive scheme by codicil.

The tent a* to whether n legacy given in a codicil or other separate 
testamentary instrument “in addition to” the legacy given in the will is 
subject to the same incidents and accidents as tlm original legacy, is, 
whether the original legacy is totally revoked, or whether the amount of 
the first legacy is to lx- augmented without altering the circumstances. 
In the former case the second legacy is absolute and unconditional, Cooper 
v. bay, 3 Mer. 154; Alexander V. Alexander, 5 Beav. 518.

The following cases are examples of added legacies: Croft v. bay. 4 
Itenv. 501 ; Ilurrvll v. Karl of Fgremont, 7 Beav. 205; Color v. t'ator. 14 
Beav. 463; II'arvdck v. Hawkins, 5 I)e(i. & S. 481; buffietd v. Currie, 20 
Beav. 284.

The rule as to both substituted and added legacies yields to the inten
tion of the testator evident upon the face of the will, ns where subsequent 
legacies are directed to lx* raised by trustees out of a fund, after a prior 
enjoyment by a life-tenant who takes at the same time as the prior 
legacies are vested in possession. Overend v. Ourney, 7 Sim. 128; King v. 
Tootel, 25 Beav. 23.

The rule is never extended so as to cut down an absolute subsequent 
gift to one |x>rson and give other persons entitled under limitations of 
the original legacy an interest in the subsequent legacy. Thus, where there 
is a gift to A. for life and after his death to B. ; and in a codicil there is 
a legacy to A. “in addition to” what he has already been given, the sub- 
•vquent. gift to A. is absolute, and B. takes no interest therein. Re Ifore’a 
Trusts. 10 Hare 171; 1/own v. Fuller. Kay 024 ; Rill v. Jones, 37 J..J. Ch. 
465.

BANK OF HAMILTON v. KRAMER-IRWIN CO

Ontario High Court, J. .S'. Cartwright, K.C., Master in Chambers.
January 2Ô. 1912.

1. CORPORATIONS ASH COMPANIES ( f VI A—313)—EFFECT OK WINDING-VP
Order—Retroactive Operation—R.8.C. 1906, cm. 144, sec. 5.

The winding up of a company when ordered under the Winding up 
Act, R.S.C. 1900. ch. 144. takes elTeet retroactively as of the date of 
service of the notice of motion so that the winding up of the business 
of the company is to be d<*emed to commence at that time.

\Fuehes v. Hamilton Tribune Co., 10 P.R. (Ont.) 409, followed.]
2. Corporations and Companies {f VI I)—330)—Winding vp—Applica

tion to Set Aside Judgment Against Company.
A liquidator of a company in winding up proceedings must obtain 

leave from the Court or referee exercising the powers of the Court 
under the Winding up Act, R.S.C. 1900. ch. 144. lx*fore instituting 
proceedings to set aside a consent judgment obtained against the com
pany between the service of notice of motion for winding up and the 
pronouncement of the order on the ground that the winding up order 
took effect ns from the date of service of the notice and that the 
solicitors who had given the consent had, therefore, no authority to 
bind the company.

Motion by the liquidator of the defendant company to 
set aside a consent judgment entered on the 19th January, 
1905. On the 24th January, 1905, an order was made for
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the winding-up of the company, upon a petition dated 
the 4th January, returnable on the 10th, on which day it 
was moved before the Judge in Chambers. By see. f> 
of R.K.C. 1906. eh. 144, “The winding-up of the business 
of a company shall lie deemed to commence at the time 
of the service of the notice of presentation of the peti
tion for winding-up.”

//. E. Hose, K.C., for the plaintiffs.
(i. II. Kilmer, K.C., for the lator.
The Master said that the winding-up began on the

day of service of the notice: F lichen v. Hamilton Tri
bum Co., 10 l.R. 409; and, whatever might be the effect 
of the difference in the language of sec. 5 and sec. 22
of the Act, it might well be that on the 19th January, 190.">,
there were no solicitors authorised to give the consent on which 
the judgment now attacked was pronounced. That was reserved 
for further consideration.

It was objected by Mr. Rose that the motion was made 
coram non judice. He argued that a consent judgment could 
be set aside only in an action brought for that purpose, citing 
llolniestcd and Langton’s Judicature Act, 3rd ed., pp. 838-840.

Mr. Rose also urged that the liquidator must obtain leave 
from the Official Referee named in the winding-up order 
before such an action can be brought.

The Master agreed with this contention, and directed the pre
sent motion to stand for a week to enable an application to l>e 
made to the Referee, notice of which should be given to the 
plaintiffs.

N. S.

s. c.
March 12.

THE KING v. SWEENEY.
Supreme Court of Vorn Scotia, Sir Chnrlrn Tmrnnhcnâ. Kt.. C.J., Mcaqhc 

Russell nwl Dr/initatc. 77. March 12. 1912.
1. Jr stick of rue Peace (| TT—12)—Magistrate —Jurisdiction

Offfncf. Prior to Appointment.
A stipendiary magistrate has power to try ami to convict fur an 

offence committed lieforc the date of his appointment.
[Regina v. Bachelor, là O.R. 041. distinguished.]

2. Sr mm ary Convictions ( f TIT—30)—'Procedure before Simmons or
Warrant.

The provisions of O. Code. sec. 050 as to a preliminary hearing of 
the allegations of “the complainant and his witnesses” apply only to 
cases of indictable offences and not to cases punishable on summary 
conviction.

fff. V. Wilson. 44 N.S.R. 488. followed.1
3. Constitutional Law (SIDS—117)—Appointment of Magistrates

The power of the provincial legislature, under the Hritish North 
America Act. to legislate on the subjeet of the administration of ju- 
tice, including the constitution, maintenance ami organization of 
Courts, and with respect to the appointment of provincial officer*.

4
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1

extend» to the appointment of stipendiary magistrates, although tie
power to appoint Judges of superior, district and county Courts i»
reserved to the Governor-General of Canada.

Motion for a writ of certiorari to set aside a conviction un
der the Canada Temperance Act made on November the 1<)th, 
1911 (the information for which was laid October 26th, 1911), 
by a stipendiary magistrate for the town of Yarmouth against 
Walter I). Sweeney, for having at Yarmouth on July 29th. 
1911. unlawfully sold intoxicating liquor contrary to Part II. 
of the Canada Temperance Act on the following grounds

1. Because section 655 of the Criminal Code was not com
plied v ith.

2. Because the offence was committed on July the 29th, 1911, 
and the convicting justice was not appointed to office until 
October 2Jrd, 1911.

3. Because the Act authorizing the appointment of stipendi
ary magistrates hv Lieutenant-Governor is ultra circs the Pro
vincial Legislature.

The lack of qualification by reason of the omission of the 
convicting justice to take the oath of allegiance along with the 
oath of office, as such stipendiary magistrate, was not pressed, 
but was reserved for a subsequent motion for a quo warranto 
against him : Ucs v. Mac half (post), 1 D.L.R. 481.

,/../. Power, K.C., and E. S. Clements, for the motion. There 
was no jurisdiction either over the offence or person, as sec. 
655 of the Code, as amended by Acts (d) 1909, ell. 9, has not 
been complied with, because by R.S.C. ch. 152, secs. 131, 13."), 
Code sec. 710, the information involves only one mental act on 
the part of the complainant, viz., information (i.e., from others) 
and belief; the Code sec. (>.">4 requires two mental acts, viz., 
suspicion and belief; the form “P” to the Canada Temperance 
Act in that respect is not sufficient. Endlich on Statutes, p. 
92; Slectli v. Hurlbtrt, 25 Can. S.C.R. 020, 3 Can. Cr. Cas. 197: 
It. v. Ettinger, 32 N.S.R. 176, 3 Can. Cr. Cas. 387 (Ritchie, J.).

The depositions contemplated by the Code were not taken 
and sect ion 655 being procedure is imperative : It. v. Salter, 20 
N.S.R. 210, per Townshend, J. ; Johnston v. McDougall, 44 
N.S.R. 265, 268, per Graham. E.J., after amendment of 1909; 
It. v. McDonald, 29 N.S.R. 35; It. v. McNutt, 28 N.S.R. 378, p.r 
Graham, E.J. ; It. v. Ettinger, 32 N.S.R. 176; It. v. Lorrimcr. 14 
Can. Cr. Cas. 430, R.S.C. eh. 1. section 34(24).

Where the complaint is based on positive knowledge, no 
depositions are required ; E.r p. Madden, 38 N.B.R. 358 (be
fore amendment of 1909). It is otherwise, and depositions are 
required where the complaint, as here, is based on suspicion 
or information and belief : Ex p. Coffon, 11 Can. Cr. Cas. 48, 
37 N.B.R. 122; Ex p. Grundy, 37 N.B.R. 389, 12 Can. Cr. Cas.
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65. This makes tlic New Brunswick decisions in accordance 
with the Nova Scotia case of Johnston v. McDougall, 44 N.S.R, 
265. On the lowest ground, see. 655 of the (’ode must apply, 
and not see. 710 which is ruled out by the express words and 
curious misplacement of (’ode sec. 711. When 11. v. McDonald. 
20 N.S.R. 35, was decided, see. 711 as 843 was in place of 710 
as 845. It. v. Neilson, 44 N.S.R. 488, is wrongly decided, as 
710 cannot apply if an information was at all necessary. In 
formations of all kinds in summary cases must therefore be 
based on 055 or nothing. The plea “not guilty” amounts to 
nothing. /*’. v. McNutt, 28 N.S.R. 378, 3 Can. Cr. Cas. 184, per 
Graham, E.J., as to the defendant’s inability to leave Court 
room. The proper course for the magistrate lies in Code sec
tions 721, 008, and 714. As to the necessity of an oath of al
legiance, this will be discussed in the quo warranto application 
Wilcox v. Smith. 5 Wend. 235; Drew v. The King, 33 Can. S.C 
R. 228.

The stipendiary magistrate was appointed 2 months and 
24 days after the offence was committed. Under the language 
of section 053 of the Code, read with R.S.C. 152, sec. 131, the 
commission of the offence and presence within the jurisdiction 
of the justice of the offender must concur in point of time : 
It. v. Bachelor, 15 O.R. 041 ; Ex p. Donovan, 3 Can. Cr. Cas. 
280, 32 N.B.R. 374. The present legislation is exactly parallel 
with R.S.C. (1886), 106, see. 103 (c) and ch. 178, sec. 13, when 
Bachelor's Ease, 15 O.R. 041, was decided. In both statutes, at 
both times the section in the Canada Temperance Act deals 
with jurisdiction as to locality and the other statute deals 
with jurisdiction as to the time of the eommission of the offence. 
This, it is submitted, is the ratio decidendi in Bachelor's Cast. 
15 O.R. 268. The Provincial Legislatures cannot authorize 
the appointment of any Judges including stipendiary magis
trates or justices of the peace. As to the power of such appoint
ments, in England—Chitty’s Prerogative of the Crown, 6, 
75 and 73, and in Canada, since 1867; see Governor-General s 
commission in Clement on the Can. Constitution. 1st ed.. p. 631. 
par. 3; Acts (d) 1907. p. 56. In the absence of B.N.A. Act, 
see. 96, the Governor-General, under this commission, would 
appoint all Judges and the B.N.A. Act, sec. 92 (14), would not 
confer this power, as it does not expressly part with the prero 
gative expressed in the commission. In Nova Scotia before 
1867, see Bourinot’s Parity. Govt.. 2nd ed., p. 71. Journal of the 
House of Assembly, 1862, App. 34, p. 1. Bout re, Can. Con., p 
57 ; (’bitty, Prerog. 383. Sir John Thompson leaned against the 
power of the provinces; see Dominion and Provincial Legisla 
tion, pp. 752, 581. His opinion is induced by the consideration 
that conceding the power to appoint a Judge in the Provincial 
Government, if the Provineial Legislatures gave to such Judges

, • •
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civil jurisdiction co extensive with the Supreme Court—ns was NS-
proposed in the Tax Act then under consideration—this with s r
the then already or further enlarged criminal jurisdiction ,gl2
(Code sees. o82, 777 ) would make such provincial justices in -----
effect Supreme Court Judges, whereas the power of such ap- ThkKixo 
pointments is by the Governor-General by B.N.A. Act, sec. 96. swerstr.

As to tile propriety of citing State Papers on a judicial 
argument, see Mercer v. Attorney-General. .7 Can. S.C.R. 671. Argument 
On the constitutional point, 8 Can. Law Times, page 97, the 
dissenting judgments of Allan. C.J., and Duff, J„ in Ganong v.
Itailcu. 17 N'.H.R. 624. and in Itarl: \. Tanslall, 2 R.C.R. 12.
The following are the provincial decisions hearing on the sub
ject : In Ontario, II. v. Ueno (18681, 4 P R. 281, Draper. C.J. ;
/(. v. Bennclt (1882), 1 O.R. 478, Cameron, C.J. : Wilson v.
McGuire (1882), 2 O.R. 118; Gibson v. McDonald (1884), 7 
O.R. 401, Wilson, J„ dab.: lliehardsnn v. Hansom (1885), 10 
O.R. 687. Robertson. J. ; II. v. Hash (1888). 17 o n :j'ls

From the second conclusion in the last-mentioned ease, Sir 
John I hompson strongly dissented in his above opinion in 
Dominion and Provincial Legislation, p. 752.

In Quebec, /■’. v. Cootc. L.R. 4 P.C. 58, 599, though, as Mr.
Marsh pointed ont, in 8 Can. Law Times 97. the appointment 
of such a Judge involved no exercise of the Royal prerogative.
In Nova Scotia, Johnslon V. Points. 2 R. & 0. 197; Gardner v.
Harr. 2 R. & G. 226; It. v. Bakin, 18 Can. Law Journal 66,
Savvey. C.J. In New Brunswick, Ganong v. Hailey (1877). 17 
N.R.K. 624; E.r p. Williamson. 24 N'.B.R. 64; Ex p. Verkins,
24 N'.H.R. 66. In British Columbia. Burk v. Tanslall. 2 
R.C.R. 12; In re Small Debts Court, 5 B.C.R. 257.

,/../. Hitchie, K.C., contra. The exclusive power of appoint
ment is given to the loeal legislature by li.N.A. Act, sec. 92, 
still section 14: Regina v. Bush, 1.7 O.R. 898; Citizens Ins. Co. 
v. Carsons, L.R. 7 A.C. 96, 116; Hex v. S’cilson, 44 N.S.R. 488.

Power, K.C., in reply. There is full anil ample power to 
arrest in all cases without waiting for a warrant, so that com
pliance with sec. 65.7 of the Code will work no miscarriage of 
justice. Code sections 80 to 72. and secs. 646 to 652: Ex p. 
brans, 1 B. & C. 258. Section 655 of the Code sets in motion 
a judicial officer, and a complainant under section 33 of the 
Code can arrest at once without even waiting to go to a justice 
and swear to a formula in the shape of an information as in 
this ease.

The judgment of the Court was delivered by
Ri »ki.i„ J. ;—The defendant was convicted by a stipendi

ary magistrate ill Yarmouth of an offence against the Canada 
Temperance Act, committed before the appointment of the
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stipendiary magistrate, as sueh. and localise the offence was 
eommitted he to re the magistrate was appointed, it is attacked 
as invalid. The ease cited in support of this contention is/»*. \ 
Bachelor, lit O.R. 041. That case decided that a justice had 
jurisdiction to try a case where an offence was committed by 
a person who at the time of committing it was within the juris
diction of the justice. I'nfortunatelv the decision is not prin 
ted and there is nothing to shew by what reasoning the justice 
was upheld in proceeding against a person who was beyond his 

in at tin* date of the information. Probably th- 
Court proceeded under section 22 of chapter 178. R.S.P. 18hi 
and the defendant “not being found” within the magistrate’s 
jurisdiction, the warrant was endorsed.

The ease does not seem to touch the point of the objection 
now made, if it were a consequences
that should a stipendiary magistrate die. all the criminals who 
committed offences before the appointment of his successor 
must go unwhipt of justice, so far as tin* jurisdiction to punish 
them was exclusively in the stipendiary magis.rate. The state 
ment of such a proposition seems a sufficient refutation of it.

Tin* second objection that the -try magistrate did
not take the oath of allegiance before proceeding with the 
ease, has made the subject of a motion for leave to exhibit an 
information in the nature of a quo warranto and was not pre
sent in this ease. It is dealt with in the ease Bex v. MacKai) 

[1 D.L.R. 481].
The first objection was that the provisions of section H.V» 

of the Code were not complied with. But it has been decided 
in Her v. Xtilson, 44 X.K.R. 488. that the provisions of this 
section apply only to the ease of indictable offences, and do not 
apply to offences punishable on summary convictions as this 
ease is. The conviction is also attacked on the ground that 
there is no power in the provincial legislature to legislate with 
reference to the appointment of stipendiary magistrates. The 
power thus to legislate has been practically unquestioned for 
twenty years or mon* and no serious objection has been taken 
to such legislation on the part of the Dominion authorities for 
many years, although questions were raised at one time when 
the constitution of the country was not so well understood ns 
at present. The Provincial Legislature has the authority to 
legislate on the subject of the administration of justice includ
ing the constitution, maintenance, and organization of provin 
cial Courts, etc., and also with reference to the appointment of 
judicial officers. Cnder these provisions I see no reason why 
it would nor he able to legislate with reference to the appoint 
ment of stipendiary magistrates. The only part of this gen
eral legislative authority, that cannot lie exercised by the pro
vincial legislatures, is that which relates to the appointment

4211
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of Superior. District, and County Court Judges. These being 
appointed by the Governor-General, of course, the conditions 
of their "ntment not he prescribed by provincial leg
islation. Hut stipendiary magistrates do not come within any 
of these classes.

The result is that the certiorari will be refused with costs.

THE KING v. MacKAY.

1 D.L.R. I he Kino v. Sweeney.

Tin: King 

SWEBNKY
('rrtiorari refused.

Mar- 12

Supreme Court of y ova Scotia, Sir Charles Toirnsheiul, bit., CM.. Meagher. 
Hassell and Drysdalc, ././. Man'll 12. 1012.

Quo Wahraxto (8111—.17)—Leave for Information—States of Magis-

A motion for leave to filv an information in the nature of a quo 
warranto again*! a stipendiary magistrate on the ground that he had 
not taken the oath of aliegiaiuw will he dismissed if the oath of 
allegiance has I wen since taken by him. although he had acted ns a 
magistrate in the meantime; and the motion i* properly refused with
out considering whether or not the oath is essential.

Motion on belmlf of Walter 1). Sweeney, as a private relator 
for leave to exhibit an information in the nature of quo war
ranto against C. Curtis MacKay to shew by what authority he 
claims to exercise the office or franchise of an additional stipen
diary magistrate in and for the town of Yarmouth, to which 
lie was appointed on October 29rd, 1911, on the ground that he 
was not qualified to act as such on the hearing of an information 
laid October 2fith, 1911, under the Canada Temperance Act 
against Walter I). Sweeney (see It. v. Sweeney (1912), 1 D.L.R. 
476) by reason of his omission when taking the oath of office as 
such stipendiary magistrate to take the oath of allegiance. On the 
same day, Nov. 16th, 1911, the notice of motion for a quo war
ranto was served and the stipendiary magistrate took and sub
scribed the oath of allegiance on the same day.

,/. ./. Power, K.C., and K. N. Clements, for motion. The in
formation lies against a justice of the peace : Hex v. -----------
('bitty 968, note (a) ; Hex v. Patteson, 4 H. & Adol. 9; Grant v.
Chambers, 94 Texas 579, 19 A. & E. Envy, of Law (1st ed.), 669. 
or against a County Court Judge: H. v. Parham. 19 Q.H. 858. In 
such cases this is the proper remedy. It. v. Cambridyc, 12 A. & 
K. 712, pfr Denman. C.J. For history of the oath of allegiance, 
Anson on the Constitution, vol. 1., p. 224, vol. 2. p. 70, 9 Kent 
511, R.S.C., cli. 78, secs. 9 and 4. first enacted in Canada in 
1868 (ch. 96) presumably under British North America Act, 
sec. 91—“Peace, order and good government of Canada.” The 
oath of allegiance must he taken as a prerequisite to the lawful 
exercise of all public functions, administrative, executive, par
liamentary and judicial. Ex p. Ma in ville, 1 Can. Cr. Cas. 528, 

32—I. D.L.R.

___
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The King

Argiiim-nt.

Wurtele, J. Instruct ions to Governor-General Acts, 1007 (D. 
p. 50, pars. 2 and 3. The commission from the Governor 
General to the Provincial Lieutenant-Governor, contains ex 
actly similar language. R.S.C. eh. 78; British North America 
Act, sees. <51 and 128. Statutes-at-large, vol. 1. pp. 230. 230 
241, shews the oath in force since the reign of Edward 111. «I 
Chi tty on Statutes, Tit. “Justice,” p, 2, notes ; 8 Chitty on 
Statutes, Tit. “Oath,” p. 8. note. Acts of Nova Scotia, 180» 
ch. 10, though repealed by Rev. Stat. ('an. (1880), pp. 225s 
and 2347. The other provinces of Canada have by provincial 
legislation since 1807 prescribed as indispensable the taking of 
the oath of allegiance, along with the oath of office. R.S.O. cli 
80, sees. 12 and 13; R.S.O. ch. 87, secs. 31 anti 32; R.S.N.B, 
eh. 118. sec. 8; R.S. (Que.) Art. 007; R.S. (Man.), ch. 140, sees 
8 to 12; R.S.R.C., ch. 157, sec. 10.

A local legislature could not constitutionally pass an Act. 
dispensing with taking the oath of allegiance as a qualification 
for an office within its gift : R.S.C. ch. 78, sees. 3 and 4. While 
there is at present no local statute in force since 1880 in Nova 
Scotia, apart from the Dominion Act above cited, directing such 
oath to be taken, the obligation to take it is, as pointed out in 
Mainvilh ’s case, a part of the general public law, and ns regards 
justices of the peace, etc., sec Stephen's Commentaries, vol 2. 
402; Marshall's N.S.. Justice, p. 302. Apart from 0 Anne 
ch. 20. sec. 4 (Acts, N.S. 1005, ch. 11, sec. 2), it is a doubt 
fill question of law as to whether the information in this case 
is only available to the Attorney-General at common law r.r 
officio, or whether it depends on the Statute of Anne. The 
case of I». v. ,2 Chitty 308, note (a), would seem to
make i■>!• the contention, that the Statute of Anne applies, and 
that this stipendiary magistrate under it can be fined and 
or<l d to pay costs, for his unlawful execution of, if not infra 
< into the office of stipendiary magistrate, 9 Anne ch. 20.

. 4 and 5, in the appendix to High on Extraordinary 
Remedies; and see pp. 433-4-5 of the same book for the common 
law doctrine before the statute of Anne. The Court should 
allow this information to settle the law, especially as the relator 
has to give security (Crown Rule 41) and the point is new. 
Shortt & Mel lor, C.O.P. (ed. 1890), 298. Even if this motion 
were put on the lowest ground, “the law of ceremony,” still 
such a law occupies a prominent place in the government of the 
country : Lefroy on Legislative Power. 101-2 ; Acts, (I).), 
Ij». 22. Thi Great Seal Case, /«'< Ritchie, Il N.S.R. 15 
R. & C. 450, Li noir v. liitchic, 3 Can. S.C.R. 575. Necessity of 
taking judicial oath on Bible : Flynn v. Gillies, 33 Can. Law 
Journal 402, per Meagher, J.

./. J. Ritchie, K.C., contra. The oath of office for a stipen
diary magistrate is provided for in R.S.N.S. 1900, ch. 33, p.
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2'J7. The appellants are not asking for a fine, only by what 
authority the respondent holds office. As to discretion see It. 
v. Parry, ti A. tk E. 820; Ucgina v. Cousins, 28 L.T.R. 117; 
The Queen v. Ward, L.R. 8 Q.B. 215; Ex parte liichards, 3 
Q.B.I). 368; 12 Hneyp. of England 118; 2 Spelling on Quo War
ranto Relief 448.

Power, K.C., in reply. It is quite irrelevant and does 
not absolve the magistrate from the penalties referred to in 
section 4 of the Dominion Oath of Allegiance Act and 9 Anne 
eh. 20, as 4 and 5, that he subsequently took the oath of allegi
ance. v. Warlow, - N. & S. 75; U. v. Palteson, I 13 & Adol. 
9; It. v. Merton, 4 Q.B. 146; It. v. Sidney, 2 L.M. & P. 149: It. 
v Itobcrtson, 35 N.S.R. at page 370, /><»• Graham, E.J.

N.S.

s.c.
1912

The Kino 

MacKay. 

Argument.

The judgment of the Court was delivered by

Russell, J. :—The relator seeks leave to exhibit an informa
tion in the nature of a quo warranto against the defendant, not 
because he was unqualified for appointment as a stipendiary 
magistrate, but because he did not take the oath of allegiance 
before acting as such in the conviction of the relator for viola
tion of the Canada Temperance Act. The defendant having 
taken the oath of allegiance on several previous occasions, took 
it again a week later than the date of his so acting as stipendiary 
magistrate, and on the same date of his so acting as stipendiary 
magistrate, he was served with the notice of motion for the quo 
warranto. He is therefore now legally acting in his office, what
ever questions could have been raised as to his position be
fore he took the oath.

This seems to me to he a complete answer to the motion for a 
writ of quo warranto, and that being the case it would perhaps 
he wiser not to indulge in any obiter dicta on the subject. But 
if it were necessary to decide, I should think it likely that the 
defendant had sworn as much as was necessary when he took 
the oath provided for by R.S. chapter 33, section 11, which is 
an oath that he will well and truly serve the sovereign in the 
office to which he has been appointed. No statute was cited re
quiring the oath of allegiance, ami the Court was not referred 
to any authority as to such a requirement by common law. 
Quite possibly there will be fourni to be some such requirement, 
hut it is not necessary to await its production, because in any 
ease it would not be a sensible exercise of the discretion of the 
Court to authorize an information under the circumstances of 
this case. The defendant may be liable to a penalty for acting 
without having lirst taken the oath, but there is nothing in the 
notice of motion about penalty and no statute was cited impos
ing a penalty. Application dismissed with costs.

Leave for quo warranto information refused.
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MAN. the KING v. MALI.

K.B. (Decision No. 2.)
101- Manitoba I\ inti’s licnch. Motion before Itobson, ./, March 1(1, 1012.

March 10. 1. Criminal Law (§1111—40)—Ei.kctinu Mode m Trial—Vu. Coin.
bec. 778.

Tin* recital of consent contained in Code form 55 is the method 
prescribed hv law of shewing a magistrate's jursdiction to summarily 
try for an indictable offence under Part XVI. of the Criminal Codv 
1000. and where such a recital is contained in the conviction there is, 
in the absence of anything to impeach such record, a necessary im 
plication that conditions precedent were observed.

2. CovitTN (§11 Atl—177)—Criminal Law—Summary Trial iiy Conkim
—C’r. Code 778.

A defendant’s consent to summary trial by a magistrate as an 
alternative to a jury trial should Is- a specific consent in the statutory 
form and not a mere consent to the “jurisdiction" of the magistrate 
which might have reference only to the territorial jurisdiction of the 
magistrate as to summary convictions for minor offences apart from 
his special jurisdiction to try certain indictable offences with the 
consent of the accused.

| If. v. Vn/oA*. 17 W.L.R. /Mid. explained; *«-e also Tremwar’s Crim. 
Code. 2nd eil.. p. (l.'l/i. |

3. Habeas Corpus (§ I 1)—23)—Oxi-8—Disproving Récitai, of Conhkvi
to Summary Trial.

The onus is upon the defendant on a habeas corpus application to 
disprove a recital of his consent to summary trial contained in a 
conviction following Code form 55 (Criminal Code 1006, sec. 700).

Motion for habeas corpus, following a conviction by a mag 
istratc, for an indictable oflVnec upon a summary trial, under 
Part XVI. of the Criminal Code, 1906. For report of a pn 
vious unsuccessful application to Prendergnst, J., sec The Aim// 
v. Mali (1912), 1 D.L.R. 256.

The present motion was refused.
/*. K. Ilapd, for the prisoner.
A*, li. (imitant. Deputy Attorneysieneral, for the Crown.

Robson, J. :—Peter Mali was convicted on 28th September. 
1911, by I). M. Walker, Ksq„ police magistrate, upon a charge 
of arson. lie was sentenced to seven years’ imprisonment in 
Manitoba Penitentiary.

The form of conviction proceeds thus :—
lie it remembered that on the twenty-eighth day of Septeinlier, Hill, 

nt the City of Winni|ieg aforesaid, Peter Mali was charged More me 
the undersigned one of, etc. (ant/ con sen tint) to in// trpintj the charge 
summarilt)) is convicted, etc.
A summons was granted by me, on application of counsel 

for the accused, calling on the magistrate to shew cause why 
a writ of habeas corpus should not issue for the discharge of 
the prisoner upon the ground that the conviction does not shew 
that the magistrate imparted to the prisoner the necessary in
formation ns required by section 778 of the Criminal Code prior 
to his election to consent to summary trial.

! '
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It is not suggested that in fact section 778 was not strictly 
followed. The objection merely is that the proceedings do 
not shew that the necessary words were addressed to the ac
cused by the magistrate.

Counsel for accused referred to Hex v. ('rooks, 17 W.L.R. 
f)(iO, a Saskatchewan case. There it was noted in a memorandum 
of the magistrate that, being charged, the accused “does con
sent to jurisdiction and not guilty.” The conviction
recited “having consented to jurisdiction.” These were not the 
words of the statutory form (see section 799 and form 55). The 
expression used may not, for anything that appears on the con
viction, have meant any more than that accused admitted that 
the presiding officer was a magistrate for that locality. What 
must appear by the record, according to the statutory form, is 
that the accused consented to the magistrate’s trying the charge 
summarily. It may seem to he refinement of language, but I 
think that specific consent to such a trial is <|uite different 
from a consent to some undefined jurisdiction.

In the present ease the y form was strictly followed.
No provision of law was disclosed to me that there must be a 
written record of full and literal compliance with section 778, as 
well as the record of consent prescribed by form 55. The re
cital of consent < in form 55 is the method prescribed
by law, of shewing jurisdiction, and such mode being adopted by 
the magistrate, there is, in the absence of anything to impeach 
such record, a necessary implication that < ions precedent 
were observed. Were the result otherwise, it would simply 
mean that the Courts would be deciding that the statutory form 
was defective. 1 discharge the summons.

Habeas corpus refused.

MAN

K.B.
191-

Mai.i.

Robson, J.

ONTARIO AND WESTERN CO-OPERATIVE FRUIT CO v. HAMILTON, ONT 
G. & B R. CO , C.P.R. CO. and G.T.R. CO.

II. C. J.
Ontario lliyh Court, Clute, 7. January 25, 1012. ^ >

Discovery ($ IV'—20)—Ortainino Information from Kormkr Auent— ------
Duty to Make Ix<ptrien. Jim.25.

Where relevant information for discovery to the opposite party in 
a damage action in specially within the knowledge of the plaintilT com
pany’s former agent and mit of their present manager, the Court may 
direct that the plaintiff* shall either produce the former agent for 
discovery or, in the alternative, that the plaintiff company's manager 
attend for further examination for discovery after having applied to 
the former agent for the information ami thereupon disclose the 
information so obtained.

[Itolrkow v. Fisher, 10 Q.B.I). 101. distinguished.]

Appeal by the plaintiffs from an order of the Master in 
Chambers allowing the defendants to examine one Griffin, agent 
of the plaintiffs, for discovery, or for the further examination 
of McAllum, the plaintiffs’ manager, for discovery.

8
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ONT.
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1012

Ontario

Western 
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OPERATIVE
Frvit Co.

Hamilton,

R.Co.,
C.V.R.Co.

G.T.R. Co.

Olyn Oiler, for the plaintiffs.
Angus MacMurchy, K.C., for the defendants the Canadian 

Pacific Railway Company.
Frank McCarthy, for the defendants the Grand Trunk Rail 

way Company.

Clute, J. :—The question arose out of certain transactions 
in which the plaintiffs shipped fruit from Beamsville to Winni 
peg. The action was brought for damages for not shipping tin- 
fruit within the time agreed upon and for damages for loss of 
fruit by want of care on the part of the defendants.

Griffin entered into an agreement with the plaintiffs, dated 
the 6th August, 1910, whereby he agreed to market for the 
plaintiffs shipments of fruit and vegetables during the season 
of 1910 to Winnipeg and points west. McAllum was examined 
for discovery ; and, his examination being considered by the de
fendants insufficient, the application to the Master was made. 
The Master made an order: (1) that the plaintiffs produce 
Griffin for examination for discovery, or, in the alternative, 
that McAllum attend for further examination for discovery, 
after having applied to Griffin for information touching the 
matters in question in the action ; and (2) that, after the ex
amination of Griffin or further examination of McAllum, the 
plaintiffs may issue a commission to examine witnesses.

It wii> eontended on behalf of the plaintiffs that, inasmuch 
as the arrangement between the plaintiffs and Griffin had ex
pired and their accounts had been closed, the defendants had 
no right to have Griffin examined, nor were they entitled to call 
upon McAllum for further examination after he had obtained 
the information from Griffin.

Mr. Osier chiefly relied upon Bolckow v. Fisher, 10 Q.R.I). 
161, to support his contention that the plaintiffs were not bound 
to inquire from Griffin what the facts were in regard to the dis
posal of the fruit, nor were they entitled to examine Griffin for 
discovery. In that case the servants were still in the 
employ of the defendants; and, as 1 read the case, it was not 
necessary to decide, and the Court did not decide, that inform
ation which the defendants might obtain by the asking could not 
be obtained simply because the persons to be inquired of had 
ceased to be their servants. It might indeed be that such person 
would refuse to give the information because he had ceased to 
be in the defendants’ employment; but, if such information 
could reasonably be obtained after he ceased to be in such em
ployment, I can see no reason why it should not be obtained for 
ihe purpose of discovery: Bashotliam v. Shropshire Union Fail 
ways and Canal Co., 24 Ch. D. 110; Anderson v. Bank of Brit
ish Columbia, 2 Ch. D. 645, 657 ; Earl of Glengall v. Fra:*r, 2 
Hare 99.
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lu the present case, the information asked is relevant and 
reasonable. The damages claimed are by reason of the loss to 
the plaintiffs in having to sell the fruit at a less price than the 
fruit had in fact been sold for and rejected. To whom was it 
sold, and why was it rejected, and by whom? Questions of this 
kind, which form the basis of the plaintiffs’ claim, ought to be 
within the knowledge of the plaintiffs or their agents who had 
charge of the transaction; and 1 cannot doubt that, if the re
quest was made, Griffin would give such information as he 
had from his books and otherwise as to what took place in the 
transaction, both as to the alleged prior sale and the subsequent 
disposition of the fruit. At all events, there should be an honest 
endeavour on the part of the plaintiffs to obtain this informa
tion.

The order made by the Master appears to me reasonable 
and within the recognised practice of the Court. The appeal 
is dismissed with costs.

ONT.

H. C.J.
1012

Ontario

Co
( IPERATIVE
FhuitCo.

Hamilton, 
G i It.

C.IMt.Oo.

G.T.U.Co.
Clutc, J.

Appi al (lism isscd.

BAILEY v. DAWSON. ONT.

Ontaiio Hiyh Court. Trial before Meredith, C.J.C.I'. .January 15, 1012. H.C. J.
1. Contract (#1 E—106)—Salk of Land—Statute ok Frauds—I)k-

BCBiPTioN ok Parties—Separate Writings.
The particular# required to make a complete memorandum fur the '1 

purposes of the Statute of Frauds need not all he contained in one 
document. The signed writing may incorj>orate other# by reference, 
hut taken together they must identify the parties and subject-matter.

[Clergue v. Preston (1004), 8 O.L.K. 84. distinguished.!
2. Evidence (8 VI J—572)—Statute ok Fraud»—Separate Writing»—

Description ok Parties.
Parol evidence is admissible in proof of the connection of separate 

writings so us to form a complete memorandum to satisfy the Statute 
of Frauds.

| Mnybury v. O'Brien (10111. 3 O.W.X. 393, 25 O.L.R. 220, ami 
Martin v. Ilaubncr, 2(1 Can. 8.C.R. 142, specially referred to.]

3. Sunday (8IV—25)—Contract»—Negotiation» and Part Payment.
The fact that the initial payment on account of purchase money for 

land# was made on a Sunday and that the receipt therefor was also 
signed on Sunday will not nullify the formal contract of purchase 
made on the following day in furtherance of the negotiation# of which 
such initial payment formed a part.

The plaintiff sued for specific performance of an agreement 
between her husband and the defendant for the sale by him 
to the husband of lots 1, 2, and 3 according to a plan registered 
in the registry office of the county of York as number 1508.

November 6, 1911. The action was tried by Meredith, C.J.
C.P., without a jury at Toronto.

IV. .V. Tilley (A. J. Williams, with him), for the plaintiff.
W. Mulock, for the defendant.
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Dawson.

Meredith, C.J

January 15, 1912. Meredith, C.J. :—The defendant was the 
owner of the land in question, and placed it in the hands of a 
land agent named George II. Hemming, limiting the price at 
which he was to sell to not less than $20 per foot of the frontage.

The plaintiff’s husband entered into negotiations with Hem
ming for the purchase of the land, and these negotiations re 
suited in an agreement that the land should be sold to the plain
tiff’s husband at $20 per foot. The agreement appears to have 
been reached on the 14th May, 1911, when the plaintiff’s bus 
band paid to Hemming, on account of the purchase-money, $.*>. 
rud received from him a receipt in the following words:—

No. 41. May 14, 1911.
Received from Mr. Hailey the sum of live dollar» re option on the 

Mr. l)aw*ou land north west of Bloor—Willard.
$5. Geo. H. Hemming.

What 1 take to be the option is contained in the following 
letter from Hemming to Bailey :—

288 Jane Street, West Toronto, May 9, 1911.
II. F. Bailey, Esq.
Dear Sir:—Yours to hand in reference to land on Bloor St. 1 

have lf>0 feet to sell on Bloor. It is a good corner. My client is 
asking $20 per foot, about $1,700 cosh, the hnlance payable at $30 
per month. He would like to sell it cm bloc, if not would prefer to 
keep corner lot. Would lie pleased to hear further from you.

Yours truly,
Uko. H. IIf.mMI.Mi

After receiving this letter, Bailey saw Hemming and en
deavoured to get him to make the price $19.50 per foot; and, 
upon his refusing to do so, Bailey agreed to take the land at 
$20 per foot, paid the $5, and received from Hemming the re
ceipt of the 14th May, 1911.

On the Monday following, Hemming saw the defendant and 
told him what he had done, and the defendant then said that a 
$5 deposit was not enough ; but, ils Hemming had sold, he would 
let the side go through.

According to the defendant’s testimony on his examination 
in chief, Hemming was to submit any offer he should receive to 
the defendant, and the two were to talk it over; but on cross- 
examination he admitted that he would have been satisfied if 
Hemming had sold for $19 per foot, and that if he could not 
get that price he was to submit any oiler he might receive to 
the defendant.

The defendant's action on the Monday, after the payment of 
$5 was made, amounted to a ratification of what Hemming had 
assumed to do as his agent, even if the authority given to Hem
ming did not authorize him to enter into a contract for the 
sale of the land to a purchaser who was willing to pay the $19 
per foot.
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On the 15th May, 1911, Hailey paid to the defendant $25 
and received from him the following receipt :—

Toronto, Ont., May 15, 1011.
Received from Mr. II. T. Hailey thirty dollars to apply on purchase 

of lots 1, 2, and .'1 Lady Mulock estate on Hloor St. West, this trans 
action to lie closed within ten days.

This amount to lie returned in the event of title not being clair.
A. Dawson.

Lots on N.W. corner
Hloor & Willard Sts.

A.D.
On the 20th May, 1911, the plaintiff's solicitors, Messrs. 

Montgomery, Fleury, & Montgomery, wrote to the defendant the 
following letter :—

May 20th. 1911.
A. Dawson, Ksq.,

c/o Fairbanks-Morse Canadian Manufacturing Company.
1379-1387 Hloor Street West,

Toronto, Ont.
Dear Sir:—We are acting for Mr. H. T. Hailey in the purchase of 

certain lands at the corner of Hloor and Willard street*. We would 
lie much obliged if you would semi us a draft deed, so as to enable 
us to search the correct lots. We have searched certain lots which 
we suppose is the property agreed to be sold, but we do not set* any 
deed to you.

Please give this your attention, as the time for closing the matter 
is fast expiring, and we would like to have a survey, hut cannot 
order the same until we arc sure of the projierty.

Yours very truly,
Montgomery, Fleury, & Montgomery.

To this letter the defendant replied as follows:—
May 22, 1911.

Messrs. Montgomery, Fleury, &. Montgomery,
Canada Life Ruildings.

(ientlemen:—In reply to yours of the 20th regarding lands at N.W. 
corner of Hloor & Willard Sts. The lots to lie transferred are known 
as Nos. 1-2-3, frontage 158' 7" according to a plan on tile in llohins 
office, being resuhdivision of plan 448. These lots are I icing purchased 
by me from Lady Mulock under agreement, which provides that deed 
«ill not lie furnished until full amount is paid. My agreement will, 
of course, Ik* surrendered on payment of the purchase-price less amount 
still due Lady Mulock. Copies of agreement will, no doubt. Ik* on 
file in office of Mulock. Lee, M. & C.

If you require any additional information will In* glad to furnish

Yours truly.
A. Dawson.

> (yr:

The plaintiff’s solieitors wrote letters to the defendant on 
the 26th and 29th May, 1911, urging the completion of the sale,

i
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and in the earlier one telling him that they had a cheque from 
Hailey payable to his order, which they would deliver to him 
when they were satisfied with the title.

To these letters tin* defendant replied as follows:—
Toronto, Ont., May 30. Mill 

Montgomery, Fleury, & Montgomery.
40 West King St., City.

(ientlemen:—Your letter* of the 20th ami 29th received. In repl> 
have to say that the agreement I hail with Mr. Hailey dated May Ifitli 
expired on the 20th. and therefore there will lie no object in for 
warding you the document requested in your letter of the 29th. While 
not recognizing that Mr. Hailey is entitled to a refund of his deposit. 
I am enclosing cheque for twenty-five dollars ($25.00) being tic 
amount received from him. and the five dollars (#5.00) which he paid 
to Mr. Hemming will, no doubt, also be returned upon request.

If Mr. Hailey etill desires to purchase the projierty, I will be veiv 
glad to consider any pro|xisition he may make.

Yours truly,
A. Dawson.

The lost letter from the defendant to the plaintiff’s solicitors 
is dated the 2nd June, 1911, and is as follows:—

June 2nd, 1911
Messrs. Montgomery, Fleury, & Montgomery,

40 West King St., City.
(ientlemen:—Your letter of the 1st received and contents not<si 

At the time of writing this letter you were, no doubt, in receipt of my 
letter of May 30th, but appear to have overlooked making any refer 
enoe to this letter or to the enclosure.

If you will refer to your letter of the 20th ult.. you will observe 
that at that time you considered “time” a very essential part of the 
agreement which 1 hail with Mr. Hailey.

The agreement was not repudiated. It elapsed through the failure 
of Mr. Bailey to carry out his part of the agreement within the time 
stipulated.

Yours truly,
A. Dawson.

This letter is a reply to a letter of the plaintiff’s solicitors 
to the defendant of the 1st June, 1911, in which they acknow
ledged his letter of the 20th May, and called his attention to 
the fact that, it being an open contract, time was not of the 
essence of the contract.

The defendant relies on the Statute of Frauds as a defence 
to the action.

In my opinion, these letters and the two receipts constitute 
or afford evidence of a contract sufficient to satisfy the pro
visions of the Statute of Frauds.

Granting, as was contended by Mr. Mulock, on the author 
ity of Harvey v. Facey, [1893] A.C. 552, that Heinming’s 
letter of the 9th May, 1911, was in itself not an offer to sell on 
the terms mentioned in it, which, when accepted by Bailey,
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would have constituted a contract to sell on those terms, it was 
evidently treated by both parties, as the receipt of the 14th 
May, 1911, shews, as an oiler to sell; and I do not see why the 
contracting parties were not at liberty to so treat it. A fair 
test of the correctness of this view would be afforded if it be 
assumed that Hemming, instead of being the agent of the owner, 
was himself the owner of the land ; and, that assumption being 
made, 1 cannot doubt that, coupled with the receipt which he 
gave, the letter would at least amount to an offer to sell on 
the terms mentioned in it, which would have become a binding 
contract on the verbal acceptance of it by Bailey.

If I am right in this view, and in the opinion 1 have ex
pressed that the defendant subsequently ratified what Hemming 
had assumed to do as his agent, it follows that the defendant 
is bound.

In addition to this, the receipt given by the defendant on the 
15th May, 1911, is for the $30 “to apply on the purchase of 
lots, 1,2, 3, Lady Muloek estate on Bloor St. XVest”—and the 
receipt goes on to say, “This transaction to be closed . . . ” 
To what purchase and to what transaction does this receipt 
refer? Manifestly, I think, to the transaction which had been 
entered into by Hemming, as the defendant’s agent, with Bailey; 
and, if this be the case, there is here also the necessary connec
tion between the writing signed by the defendant and the letter 
of Hemming of the 14th May, 1911; and the two together set 
forth the terms of the contract, in such a way as to satisfy the 
provisions of the Statute of Frauds.

Besides this, the defendant’s letter of the 30th May, 1911, 
contains this statement: “In reply have to say that the agree
ment I had with Mr. Bailey dated May 15th expired on the 
25th.” This, it appears to me, is a sufficient reference to the 
agreement to connect the previous writings—the letter of Hem
ming of the 9th May, 1911, his receipt of the 14th of the same 
month, and the defendant’s receipt of the following day—to 
warrant all of them being used for spelling out from them an 
agreement in writing sufficient to satisfy the provisions of the 
statute.

Still further, the defendant’s letter of the 2nd June, 1911, 
contains this statement: “If you will refer to your letter of the 
20th ult., you will observe that at that time you considered 
‘time’ a very essential part of the agreement which I had with 
Mr. Bailey. The agreement was not repudiated. It elapsed 
through the failure of Mr. Bailey to carry out his part of the 
agreement within the time stipulated.”

1 do not think that, if Ilemming’s letter to Bailey of the 
9th May, 1911, and the receipt of the 14th of the same month, 
had been the only writings, a contract sufficiently evidenced to 
satisfy the Statute of Frauds would have been made out.
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Neither of these documents mentions the name of the vendor, 
and the reference in the letter to Hemming’s “client” is not 
sufficient : per Lord Cairns, Rotiiter v. Miller (1878), 3 Apj>. 
Cas. 1124, 1141; Jarrett v. Hunter (1886), 34 Ch. D. 182, 184, 
185.

Clergue v. Dreston (1904), 8 O.L.R. 84, is distinguishahh 
There the reference to the vendor, in a written oiler by the agent 
to sell, was, “a client of ours who owns an undivided two 
thirds . . of the land offered for sale, which was treated 
as a statement that the offer was made on behalf of the “owner” 
of the land, which is a sufficient description of the vendor 
Rossiter v. Miller (1878), 3 App. Cas. 1124.

The missing link is, however, supplied by the letters of the 
defendant, which shew that he was the vendor.

That the particulars required to make a complete memor 
andum for the purposes of the statute need not be all contained 
in one document, and that the signed document may ineorpot 
ate others by reference, is well settled : Pollock on Contracts, 
5th ed., p. 162; but there is more difficulty in determining what 
is a sufficient reference for this purpose. The rule laid down in 
the earlier eases, of which Itoydcll v. Drummond (1809), 11 
East 142, cited by Mr. Mulock, is an example, has been relaxed 
in the later cases ; and, ns Sir Frederick Pollock says, in note 
(/) on p. 162 of his book, “No doubt the modern tendency is to 
be astute to relax rules of this kind,” referring to the state 
ment in the text that “the reference must appear from the 
writing itself and not have to be made out by oral evidence.”

In Itidgwau v. Wharton (1857), 6 H.L.C. 238, the reference 
was in these words, “Mr. Wharton’s solicitor had instructions 
from me long since to prepare the agreement,” and the Law 
Lords were all of opinion that parol evidence was admissible 
for the purpose of identifying as the “instructions” a mem 
orandum of the terms of a proposed lease which a man named 
Crawter, who was alleged to have been the agent of the defend 
ant, had sent to the defendant’s solicitors as instructions for 
the preparation of a formal lease.

In Baumann v. James (1868), L.R. 3 Ch. 508, the facts were, 
that the plaintiff, who was a tenant to the defendant of the 
premises in question, had written to the defendant’s solicitors 
as to the renewal of his lease. The solicitor sent him a report 
of a surveyor, who recommended the granting of a lease for 
fourteen years at a given rent, if certain repairs were made by 
the plaintiff ; the plaintiff wrote back assenting to the repairs 
and rent, but asking for a term of twenty-one years. No final 
agreement was come to, but, some months afterwards, a nego
tiation having proceeded between the plaintiff and the defend
ant without the intervention of the solicitors, the defendant, on 
the 21st March, 1865, wrote a letter promising the plaintilT
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a lease for fourteen years “at the rent and terms agreed upon,” 
to which the tenant wrote back, on the following day, an un
qualified acceptance; and it was held by the Lords Justices, 
affirming Stuart, V.-C., that parol evidence was admissible to 
connect the report and the tenant’s previous letter with the 
subsequent letters; and that, it being conclusively established 
that there had never been any other rent or terms agreed upon 
than those mentioned in the report, there was a sufficient memor
andum in writing to satisfy the Statute of Frauds. In deliver
ing judgment, Sir XV. Page Wood, L.J., pp. 511, 512, after say
ing that it struck him at first as a question of some difficulty 
whether the later letters, which only mention “the rent and 
terms agreed upon,” could be connected with the report and 
the letter accepting some of its terms so as to make up an 
agreement in writing embodying tin* terms, referred to liidy- 
way v. Wharton, (i H.L.C. 238, and said that it, to some 
extent, removed that difficulty, and then proceeded as 
follows: “In that case ‘instructions’ were referred to. 
Now, instructions might be either by parol or in writ
ing; but it was held that it might be shewn by parol 
evidence that instructions had been given in writing, and 
that there had been no other instructions than the written docu
ment which was produced. ... I take a similar view of the 
present case. Here is a reference to ‘rent and terms agreed 
upon.’ Now, . . . written report contained terms which, 
with the exception of that relating to the length of the lease, 
were acceded to by the letter . . . The letter of the 21st of 
March itself defines the length of the term, and we have a pre
vious written document containing terms which the plaintiffs 
had agreed to in writing, and it is not suggested that there 
ever were any terms agreed to by parol, nor that there ever 
were any terms agreed to at all except those contained in the 
report . . . and the partial acceptance of . . . I say 
partial, because the question as to the length of the term was 
left open, so that there was not a concluded agreement. 1 am 
of opinion therefore that the report and the letter of the . . . 
are sufficiently connected with the letters of the 21st and 22nd 
of March, and that there is an agreement in writing within the 
meaning of the Statute of Frauds.”

In Lony v. Millar (1879), 4 (MM). 450, the defendant, an 
estate agent, was employed by the owner of three plots of 
land at Hammersmith to sell them for £310. The plaintiff 
agreed with the defendant to buy for that price, and to pay 
a deposit of £31, and lie signed a document agreeing to purchase, 
which contained all the particulars required to make a complete 
memorandum, except the name of the vendor, the land being 
described in it ns “the three plots (40 feet frontage) of free
hold land in Rickford street, Hammersmith,” and the defei.d-
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aut gave a receipt for the £31, stating that it was a deposit on 
the purchase of three plots of land at Hammersmith. The de
fendant, among other defences, relied upon the Statute of 
Frauds, hut it was held that, although the receipt signed In 
the defendant was not sufficient if taken by itself, the words 
“purchase of three plots of land” sufficiently referred to tin- 
document signed by the plaintiff. Rramwell, L.J., said, p. 454 
“The plaintiff has signed a document containing all the terms 
necessary to constitute a binding agreement . . . Rut the 
point to be established by the plaintiff is that the defendant has 
bound himself, and a receipt was put in evidence signed by him. 
and containing the name of the plaintiff, the amount of tie- 
deposit, and some description of the land sold. The receipt 
uses also the word ‘purchase;’ which must mean an agreement 
to purchase, and it becomes apparent that the agreement allud 
ed to is the agreement signed by the plaintiff, so soon as the two 
documents are placed side by side. The agreement referred to 
may be identified by parol evidence.”

In Cave v. Hastings (1881), 7 Q.R.D. 125, the plaintiff had 
signed a memorandum setting forth the terms of a contract by 
which he had agreed to let a carriage to the defendant for a 
year. The defendant, in a subsequent letter to the plaintiff, r< 
ferred to “our arrangement for the use of your carriage.” 
There was no other arrangement for the hire of a carriage than 
that the terms of which were contained in the memorandum 
signed by tin- plaintiff, and it was held that the defendant's 
letter sufficiently referred to the document containing the terms 
of the contract, to constitute a good memorandum of the con
tract within the Statute of Frauds, sec. 4.

In Studds v. Watson (1884), 28 Ch. 1). 305, the facts were, 
that the defendant had verbally agreed with the plaintiff to 
sell him her share in certain property for £200, and had signed 
and given him the following receipt: “Sept. 22nd, 1882. Re 
ceived of J. Studds one of my share in the Barrett’s
Grove property the sum of two hundred pounds.” No time was 
tixeil for completion, and no abstract was delivered, anil on the 
19th March, 1883, the defendant wrote to the plaintiff: “Mr. 
Studds,—Sir,—If the balance of £199 on account of the purehns* 
of my share of the property be not paid on or before the 22nd 
instant 1 shall consider the agreement (made 22nd of Sept . 
1882), not any longer binding;” and it was held by North. J.. 
that the word “balance” in the letter sufficiently referred to 
the receipt to enable the two documents to lie read together, 
and that they constituted a sufficient memorandum within the 
Statute of Frauds, see. 4; and that, even if the word “balance” 
was not sufficient to connect the two documents, yet, as they 
both referred to the same parol contract, all the terms of which 
were contained in one or other of them, they could be read to-

39
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gether, and, read together, constituted a good memorandum 
within the statute.

In Wylson v. Dunn (1887), 34 Ch. D. 569, the facts were, 
that a proposal had been made that the two plaintiffs should buy 
a triangular field of about three acres, and that the defendant 
should buy one-half an acre of it from them. One of the plain
tiffs and the defendant met on the field ; the defendant wished 
to have a piece in one of the angles, and the plaintiff stepped 
so as to mark out where a base line would cut off half an acre. 
Some days afterwards, the same plaintiff wrote to the defen
dant asking her to let them have a letter agreeing to purchase 
the half acre she had selected for £350. She wrote hack, not ex
pressly referring to the other letter, that, she was willing to 
take half an acre as agreed upon for £350. The plaintiffs did 
not obtain a contract with the owner of the land for the pur
chase until the 4th November, which was three months after
wards. On the 13th November, the defendant threatened to 
withdraw, and on the 20th November, her solicitors wrote that 
she did withdraw from the contract, ; and it was held by Keke- 
wicli, J., that the second letter contained a sufficient reference to 
the first: and that the two letters formed a valid contract within 
the Statute of Frauds. The learned Judge (p. 575), dealing 
with the reference necessary to connect the documents, said: 
“Therefore the reference may be a matter of inference—that is 
a matter of fair and reasonable inference—but there need not be 
an express reference from one letter to the other.”

In Oliver v. Hunting (1890), 44 Ch. 1). 205, the defendant 
agreed to sell to the plaintiff a freehold property known as the 
Fiction Manor House for £2,375, and signed a memorandum 
which contained all the essentials of the contract, except that it 
omitted to mention or refer to the property agreed to be sold. 
Two days afterwards, the plaintiff, pursuant to the contract, 
sent the defendant a cheque for £375 as a deposit and in part 
payment of the £2,375, and the defendant replied by letter : ‘‘I 
beg to acknowledge receipt of cheque, value £375, on account of 
th(' purchase money for the Fletton Manor House estate;” and 
it was held by Kekewich, J., that parol evidence was admis
sible to explain the circumstances under which the defendant’s 
letter was written ; and that, as such evidence connected the let
ter and the memorandum, the two documents, read together, 
constituted a sufficient memorandum within the Statute of 
Frauds. Referring to the rule stated in Blackburn on Sales, 
the learned Judge said : “The old case of ttoydell v. 
Drummond, 11 Fast 142, and some other cases might be con
sistent with that rule: but certainly of late a different rule 
has been introduced, and it is a rule, to say the least, 
consistent with the convenience of mankind, because if 
you were to exclude parol evidence to explain such a
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doubtful reference ns ‘the letter of the 14th instant,’ or it might 
be simply ‘your letter,’ the result might in a large number 
of cases be gross injustice. Now, 1 take it to be quite settled that 
in a ease of that kind you may give parol evidence to shew what 
the document referred to was. I take it that you may go further 
than that, and that if you find a reference to something, which 
may be a conversation, or may he a written document, you may 
give evidence to shew whether it was a conversation or a written 
document; and having proved that it was a written document, 
you may put that written document in evidence, and so connect 
it with the one already admitted or proved. ... If that is 
sound, which 1 take it to be, according to other cases, and ac
cording to the convictions of Judges in older cases which arc 
introduced into the old law, it is difficult, perhaps, to say where 
parol evidence is to stop ; hut substantially it never stops short 
of this, that wherever parol evidence is required to connect two 
written documents together, then that parol evidence is admis
sible. You are entitled to rely upon a written document, which 
requires explanation. Perhaps the real principle upon which 
that is based is, that you are always entitled in regarding the 
construction ami meaning of a written document to inquire into 
the circumstances under which it was written, not in order to 
find an interpretation by the writer of the language, but to incer
tain from the surrounding facts and circumstances with refer
ence to what, and with what intent, it must have been written. 
I think myself that must be the principle on which parol evid
ence of this kind is admitted:” pp. 208 to 210.

There are other cases that might be referred to; but, without 
multiplying citations, I refer to Buxton v. Rust (1872), L.R. 7 
Ex. 279; Haubner v. Martin (1895), 22 A.R. 468; Martin \. 
Haubner (1896), 26 Can. S.C.R. 142; Maybury v. O’Brim 
(1911), 3 O.W.N. 393, 25 O.L.R. 229.

Applying the principle of these cases to the facts of the 
ease at bar, I am of opinion that the reference in the receipt 
given by the defendant for the $30 to the purchase of lots 1-2-3 
Lady Mulock’s estate on Rloor street west (lots on N.W. corner 
Bloor and Willard streets) is to the option contained in Hem 
ming’s letter of the 9th May and his receipt of the 14th May.

The parol evidence shews that the only purchase that had 
been arranged or agreed to was that evidenced by Hemming*s 
letter and receipt, and these, with the defendant’s receipt, and 
at all events together with his subsequent letters, contain all 
the essentials of a memorandum sufficient to satisfy the Statute 
of Frauds, sec. 4.

It was further objected by Mr. Muloek that the subject-mat
ter of the contract was not sufficiently identified. Apart from 
the defendant’s letters. 1 think that it is ; but these letters make 
it abundantly clear what land was being dealt with—i.e., the land
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which was the subject of the written contract between Lady ONT. 
Mu lock and the defendant. ITr"

pears to have been signed on a Sunday, tin* contract was, under 
the Lord’s Day Act, void ; but this objection is also untenable, as
there was, in the view 1 have taken, no completed contract un
til the following day. Meredith. C.J.

There will be the usual judgment for specific performance,
with a reference, if the plaintiff desires it, to the Master in 
Ordinary ; and the defendant must pay the costs of the action.

Judgment for plaintif)'.

Re CASWELL ESTATE. SASK.
Nanhtilchcinni finprvnie Court, Itnmi. •/.. in Cluimhvrs. S. C. 

1012
Uarch fl. 1012.

Executors ($11 A—2H»—Postwxixo Sai.k axu Distkihutiox—Inter
PRETAT ION OF SPECIAL POWER IN Wll.L. Mar. 5.

Notwithstanding a clause in the will declaring that the trustees 
may postpone the sale and conversion < ( any part of the estate so 
long as they deem proper, it is their du to sell and convert into 
money as soon as they reasonably can to realise a fund which would 
Ik* immediately distributable in cash, using the power of postpone- 
ment to obtain a better return hut not for mere purposes of accumu 
lation where there is no direction for accumulation in the will.

[Sec Theobald osi Wills, 7th ed„ p. 461. |

Hearing of summary application by the trustees to the 
Court to const rue the will of S. II. Caswell, upon disputed 
points.

7\ II. Gordon, for trustees.
A. L. Gordon, for K. E. Harding, the widow.
J. F. Frame, for S. II. Caswell, .Tun.
T. .S'. MeMorran. for Kathleen L. Caswell and Anna S. Cas

well.
Norman Mackenzie, K.C., official guardian.
Brown, J. :—The trustees of the will of the late Stephen 

Howard Caswell have applied for an order determining the 
construction to be placed upon the will. The following is a 
copy of the provisions thereof, and I have for convenience num
bered the paragraphs:—

1. I hereby revoke all former or other wills codicils or testamentary 
dispositions by me at any time heretofore made.

2. I direct that all my just debts, funeral and testamentary ex
penses he paid by my executors hereinafter named as soon as may be 
after my decease.

3. I give, devise and bequeath unto my wife, Emma Elizabeth Cas
well, all my horses, carriages, jewelry, personal ornaments, wearing 
apparel, plate, linen, china, books, furniture, and other household 
effects whatsoever for her own use absolutely.
33—1. D.L.B.
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4. All the rest ami residue of my estate and effects both real au 1 
personal ami wheresoever situate, I give, devise and bequeath unto un
said wife, Kuinia Klizalieth Caswell, my father, James Caswell, Albert 
Alfred Mitchell Dale, farmer, Thomas X. flrigg, farmer, all of tin- 
town of Qu’Apjielle in the district of Assiniboia. and Douglas Alex 
ander Clark, of the city of X\'inni|K-g. in the Province of Manitoh;i. 
wholesale stationer, their heirs, executors ami administrators upon 
trust, that they or the survivor of them or the executors and admin 
istrators of such survivor shall do and execute the trusts hereinafter 
set forth.

5. 1 desire that the business in which 1 am engaged shall be con 
tinned ami carried on after my decease as nearly as may be in accord 
mice with the provision* of the partnership agreement made betwivn 
myself and William Atkinson Caswell, dated the 25th day of June, 
1805, until my son Stephen Howard Caswell shall have attained the 
full agi* of twenty one years, and for such purpose my said trustee* 
may do all that may Ik» requisite and necessary in the usual cour-*- 
of business.

fi. The income and proceeds arising from such business during the 
period hereinliefore mentioned shall Is* applied by my said trustees 
as far ns may lie necessary in or toward* the maintenance and sup 
port of my said wife, Kmma Klizalieth Caswell, my father, Janie* 
Caswell, and my children, and any surplus of such income remaining 
after supplying such maintenance and support shall lie invested from 
time to time by my said trustees according to tlie terms of the part 
nership agreement hereinbefore mentioned. Provided that if my sai l 
wife should in the meantime marry again, she shall thereupon cease 
to have any right or interest whatsoever under this my will or in 
niv said residuary estate.

7. It is my wish and desire that my said son Stephen Howard Cas
well should after my decease, take and supply my place ns nearly 
as may lie towards niv said father, wife, ami my children, after he 
shall have attained the full age of twenty one years, provided that 
he shall have proved himself to the satisfaction of my said trustees 
to lie capable and worthy of such a trust, and ns to this my said 
trustees or a majority of them shall have full and absolute power 
and authority to determine and decide.

8. Upon my said eon Stephen Howard Caswell attaining the said 
age of twenty-one years, if in their discretion as aforesaid they shall 
consider that he is to Ik- trusted to continue my business in the nun 
ner I desire ami to carry out my wishes as I have herein indicated 
my said trustees shall transfer and assure to my said son Stephen 
Howard Caswell by whatever conveyance or conveyances may be 
necessary and with all proper provisions therein for preserving the 
trust hereinafter mentioned the whole of my said residuary estate *ub 
ject to ami charged with the following trusts ami conditions, namely

9. That my said son shall well and sufficiently maintain and sup
port my said wife Emma Klizalieth Caswell during her natural life 
or until she may marry again, ami shall also maintain and support 
my said father Janie* Caswell, during his natural life, and shall also 
pay annually to my two daughters, Anna Sarah Caswell and Kath
leen Lyn Caswell, the sum of six hundred dollars each until they 
shall respectively marry. And upon the |ierformance of the said
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trusts my said eon Stephen Howard ('aswell shall take the whole of 
my residuary estate for his own sole use absolutely.

10. And if upon my said son Stephen Howard Caswell attaining the 
said age of twenty-one years, my said trustees shall in their discretion 
conclude that my said soil will not in all probability carry out my 
desire and fulfil my wishes as hereinbefore expressed, or in ease my 
said son should «lie lie fore attaining -n i«l age, or if it should during 
his minority become impossible for any reason which my said trus
tees shall in their discretion consider good and sufficient, to carry on 
the sai«l business, then my said trustees shall sell and convert into 
money such parts of the said trust estate as shall not consist of 
money (but they may in their discretion leave unconverted any r«‘al 
estate) ami invest the same in the names of my said trustees for the 
time being in such manner as my Haiti trustees shall deem advisable 
and from and out of the income arising from such investment or in
vestment» and from the unconverted real estate pay or apply yearly 
the sum of six hundred dollars in or towards the maintenance and 
support of each of my children and that of my said father, James 
Caswell (that is to say $600.00 for each) and the balance of such 
income shall lie paid to my sahl wife, Emma Kliznbeth Caswell, dur
ing her life or until her marriage.

11. And upon the death or second marriage «if my sahl wife my 
saiil trustees shall stand possessed of my said residuary estate in trust 
for all my children equally, share and share alike, provided always 
that 1 hereby declare that no son or sons of mine who shall previously 
to his or their majority have settled in the United States of America, 
shall be or become entitled to any share or interest whatsoever umler 
this my will or in my estate.

12. And 1 further declare that my sahl trustees may postpone the 
sale ami conversion of any part or parts of my real and personal estate 
so long as they deem proper, with power, to manage let or lease or 
otherwise, or cultivate my real or leasehold estate and expend such 
money ns they think proper for improvements, repairs, insurance or 
otherwise.

13. And I declare that in the event of my sahl trustees or any of 
them dying or desiring to lie discharged, or becoming incapable to 
act, the surviving «ir continuing trustees may appoint a new trustee 
or trustees, provided that at no time if possible there shall be less 
than three trustees of this my will, irrespective of my said wife and 
said father.

14. And I appoint my sahl wife during her life ami after her death 
my said trustees, guanlian ami guardians of my infant children.

15. Ami I appoint the said Emma Elizabeth Caswell, James Cas
well, Albert Alfred Mitchell Dale, Thomas A. firigg and 
Douglas Alexander Clark to lx* the executor» of this my will.

16. And 1 give, devise and bequeath to each of them the »ai«l Emma 
KlizaUdh Caswell, James Caswell, Albert Alfred Mitchell Dale, 
Thomas A. Grigg ami Douglas Alexander Clark in the event of their 
severally proving this my will, the sum of one hundred dollars.

The material filed shews that the widow of the deceased has 
remarried, that the son Stephen Howard Caswell has attained 
the age of twenty-one years, and that the trustees have decided
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that lie is not, by reason of inexperience, capable of taking over 
tlie management of the business of the deceased. It is con 
tended on helmlf of the widow that the provisos with reference 
to her re marriage should he treated as void as being in general 
restraint of marriage, and that in any event the will is so un 
certain as to tin* method of distribution contemplated that it 
should he treated as a nullity and the widow given one-third of 
the estate as if no will had lx*en executed at all. I cannot ac 
cede to either of these contentions. By paragraph (3) the widow 
is given certain property absolutely, and the subsequent provi 
sions as to re-marriage cannot, under the authorities, lie held 
to affect that gift. Notwithstanding her re marriage she is 
entitled to the goods referred to in that paragraph, but so far 
as the balance of the provisions are concerned, the property 
given is limited to the period while she remains unmarried, and 
they must be given their full effect. Morley v. licnnoldson, 2 
Hare 571 : ll< nth v. Lewis, 22 L.J. (’ll. 721.

Nor can the will lie said to lie uncertain in its terms. It is 
clear that the testator looked forward to the time when his son 
Stephen Howard Caswell would liecome twenty-one years of 
age, and in making tin* will lie definitely provides for the condi
tions arising before and after that time. By paragraphs (3 
and (ti) In* requires the business continued until his son becomes 
twenty-one years of agi*, and stipulates how the proceeds shall 
during that time be applied. The provisions contained in para
graphs 7, 8, and 9 become n able immediately the son at
tains the age of twenty-one years, if at that time the trustees 
regard him as being capable and worthy. But the trustees have 
decided that he is not capable; ami it is not contended that 
they have reached that conclusion on any wrong principle. 
Consequently, under the existing state of facts, we are brought 
to a consideration of paragraphs 10, 11. and 12. Paragraph 
10 stipulates what shall lie done in the event of the trustees 
reaching the conclusion which they have reached, and until the 
re-marriage or death of the widow. It therefore does not apply 
to the existing state of facts, because the widow has married 
again.

The provisions contained in paragraph 11 are therefore, in 
my opinion, the ones that are applicable to tin» existing state 
of facta and which should govern the trustees in the distribu
tion of the «‘state. By that paragraph the nwduary ««state goes 
to all th«i children, share and share alike. Neither the wi«low 
nor tin» father is «-ntitleil to any share thereof. It is contended 
that the testator could never have meant to disinherit the 
father; but 1 <‘nn only look to the will in ring the intention, 
ami I fail to s«-e wherein the will is at all ambiguous.

It was stat«‘d by counsel, and generally assented to, that the 
father, in any event, would lie amply protected, ami it is ideas-
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ing to know that such will be the ease. I am further of opinion 
that it is the duty of the trustees to sell and convert the estate 
into money as soon as they can reasonably do so, having in view 
the necessity of realizing the best possible returns therefor. 
That, it seems to me, is the reasonable interpretation to be put 
upon paragraphs 10, 11. and 12 when read together. I am also 
of opinion that distribution should have taken place when and 
so often as the estate or any portion thereof is so converted into 
money. The trustees have an offer from William A. Caswell to 
purchase the business at seventy-five cents on the dollar, and 
ask to have such sale approved. This offer appears, from the 
material filed, to be a good one from the point of view of the 
estate, and as all parties consent, I have no hesitation in ap
proving of same. The costs of this application to all parties will 
he paid out of the estate.

Order accordingly.

SWALE v CANADIAN PACIFIC RY. CO.
Ontario Mali Court. -I. S. Carticriylit. K.C., Master in Chambers. 

January 111, 1012.
1. Parties ($ 111 — 124)—Bringing in Tiiimii Party—Indemnity Claim—

DELAYKI) A iteration.
A third party indice served pursuant to an r.r parte order gut 

after issue joined is irregular and will Ik- set aside as it is equivalent 
to commencing a new action.

[Parent \. Cook, 2 O.L.R. TOO. :i O.L.R. .150, followed.]
2. Parties (gill—1241—Third Party Notice—Setting Aside—Irregv

LAR EX PARTE ORDER AFTER ISM’E .1(11 NED.
Where full discovery has Ih-vii had between plaintiff and defendant, 

and issue joined, a third party notice for indemnity would lie per
mitted only ii|KHi terms by which the defendant sin-king to bring in 
a third parti at that stage would Is- ordered to pay the additional 
costs, and a notice served under an ex parte order made after the 
proceedings had reached that stage, was set aside on motion.

Motion by the third party to set aside the third party notice 
served by the defendants under an order made <.r parte on the 
2nd December, 1011. The action was begun on the 1st February. 
1010. The statement of claim was delivered on the 21st March, 
1910, and was never amended. The statement of defence and 
counterclaim was delivered on the 8th April. 1910, and was 
amended on the 9th October, 1911. The cause was for a long 
time at issue, and was even set down for trial. The trial was 
delayed by a commission on the part of the defendants to take 
evidence in England, which had never been executed. The plain
tiff was not objecting to the delay, but submitted to any order 
that might be made. The counsel for the third party strongly 
pressed his motion, ami relied mainly on Parent v. (’ookf 2 
O.L.R. 709, and cases there cited. I'arent v. Cook was affirmed 
by a Divisional Court, 2 O.L.R. 350.

SASK.

8.C.
1912

Re

Brown, J.
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IV. .1/. Hull, for flip phi inf iff.
Angus Mac Mure In/, K.(\, for the defendants.
IV. Laidlaw, K.O., for the third party.
The Master said that, in these eireuinstances, the order shoul-l 

not have been made, and must now ho set aside. It was not In 
any means clear whether, even if the defendants had moved 
promptly, it was a proper case for an order under Con. Rule 
200.• The claim would have to he maintainable on 
the ground of y. If based on the contract
1 ietween the defendants and the third party, who, as 
an auctioneer, sold the goods for which the action 
was brought, then it would not lie a case for the third party 
procedure. See Birmingham and District Land Co. v. London 
and North Western //.IV. Co., 34 Ch. I). 201 (C.A.). Another 
reason was, that the third party should have full discovery 
both from the plaintiff and the defendants, if so desired. This 
had been fully gone into already between the plaintiff and d< 
fendants, and to add a third party at this stage would he al
most equivalent to a new action, the expense of which would, 
as between the plaintiff and defendants, as well as between the 
defendants and the third party, have to be costs against tin- 
defendants in any event. The third party bad been asked to 
join in the action, and had refused to do so or to undertake 
the defence. It would, therefore, seem that he would be bound 
by the result. See Parent v. Cook, 2 O.L.R. at p. 712. These 
two latter grounds were only mentioned as shewing that little, 
if any, benefit would result to the defendants if the order was 
sustained. But, in setting it aside, the Master acted on the 
authority of Parent v. Cewk, supra. The order must, ‘then 
fore, be set aside with costs to the plaintiff in any event ; and 
costs to the third party forthwith after taxation, unless tin- <!■ 
fendants would agree to their I icing fixed at $25.

Thirel part g notice set aside.

The Ontario rule referred to i* No. 200 Con-ml. Rules of 1807 fol

200. Where a defendant claim* to be entitled to contribution, or in
demnity from or any other relief over against any |h-imui not a pam :•> 
the action, lie may by leave of the Court or a Judge issue a notice i here
inafter culled the third party notice) which shall lie sealed in the -ame 
manner a* the writ of numinous and shall state the nature and gi m l- 
of the claim and lie according to Form No. 40. A copy of the notice shall 
lie tiled in the office in which the action was commenced, and a copy, to
gether with copy of the statement of claim, or. if there Is- no atatciaent 
of claim, of the writ, shall In* served by the defendant within the time 
limited for the delivery of his defence, and according to the Rules re
lating to the service of writs of summons.

3245
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MANSFIELD v. TORONTO GENERAL TRUSTS CORPORATION.
Manilnba king'" linirh. Trial before I* rentier gnat, ,/. February 22, 1012. 
I. Contracts ( 8 I D—.">)—Correkimndemt -Statute ok Frauds.

A contract of purchase ami sale of real estate may 1m* proved by 
tin* exchange of letters and where an offer made by letter is accepted 
by letter, the agreement is completed, and such a contract is sufficient 
tô satisfy the requirements of the Statute of Frauds.

Specific Performance (8 1 K 2—35)—Douiitful Title—Property 
hem) in Trust.

Specific |M*rformunce of a eontravl to -ell real estate will not be 
ordered where the prospective vendors are executors and trustees of 
the individual estate of their testator who held the property a.s a 
trustee only if the Court considers the will was insufficient in form to 
constitute the vendors trustees with power to convey the trust estate, 
although it was stipulated by the contract that the purchaser would 
accept a transfer from the vendors as executor* and trustees on their 
having the probate re-sea led under Manitoba laws.

[See Fry on S|M*eille Performance. 5th ed.. p. 431, and lie linker 
anil Stlititm, [1007] 1 ('ll. 238.]

3. Costs i 8 I—10)—Dismissal on Grounds not Haired iiy Defendant'# 
Pleading—Costs against Successful Defendant.

Where an action is dismissed solch on grounds not raised in the 
statement of defence, the Court has a discretion to order payment of 
plaintiff's costs by the defendant.

[See •Manitoba Statutes, 7-8 Kdw. VII. ch. 12. see. 3.]

An action by the purchaser for specific performance of an 
agreement to purchase land.

The action was dismissed, the plaintiff, however, to have 
his costs as the dismissal was solely on grounds not raised by 
defendant’s pleading.*

//. F. Mauhon, for plaintiff.
A. K. ffoskin. K.<\, for defendants.
Vrenderuast, J. :—Tltis is an action brought on by the pur

chaser for specific performance of an agreement for the sale 
of land.

The plaintiff’s contention is that certain letters, which were 
exchanged between the parties, constitute a e agree
ment of purchase and sale. The defendants, on the other hand, 
contend that it was made by them an essential part, of the 
agreement or negotiations leading to the agreement, that the 
plaintiff should make his offer according to a special printed 
form, and that the some, if so made, was never accepted.

I find that when the defendants first made mention of an
My the Manitoba Statute 7 S Edw. VII. ch. 12. sec. 3, amending the 

King* Bench Act which embodie* the rule** of Court applicable to the 
Court of KingN Bench, the following provision was made as to costa:—

In all actions, suits, and proe... ling*, in either of said Courts, the
'warding of costs mid the apportionment ot same la-tween the parties on 
the same or adverse sides shall, subject to this Act. la* in the absolute dis
cretion of the Court or Judge, and the Court or Judge shall have jurisdic
tion to order the payment of en«.ts personally by any solicitor or counsel 
for any party in any such action, suit, or proceeding in case the Court 
or Judge shall see fit to make such order.
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“offer form,” which was in their letter of July 21st, the only 
conditions of side not yet «greed upon in the correspondence 
carried on till then, were: «s to commission, «8 to hay grown 
that year, and ns to what form of title plaintiff would accept, 
and what costs defendants would hear in perfecting same.

Now, «11 those matters were agreed upon in subsequent 
correspondence, which -assuming for the moment the “offer 
form” not to be «n essential or necessary part in the negotia
tions—fully meets, in my opinion, the requirements of the 
Statute of Frauds.

As to the formal offer, it does not go, and was not intended 
to go, beyond what was already agreed; it says nothing of com 
mission or hay; ami with respect to title and costs of same, tin- 
printed clause therein is not as favourable to the defendants as 
the condition set out in their letter above referred to and ac
cepted by the plaintiff, namely: “provided the purchaser will 
accept transfer from the corporation as executors and trustees, 
the only expense to be borne by the estate being the proving 
or re-sealing of the will in Manitoba.”

I hold on those grounds, that the so-called “formal offer” 
was not really the offer in the transaction; that is, was only n 
quired by the defendants as a matter of convenience and uni
formity in the keeping of their sale records; that the parties 
intended to be bound in the usual way by their correspondence, 
irrespective of such offer, and that the agreement was com
pleted by Mr. Maulson making his letter of July 28th to the 
defendants.

I hold, however, that specific performance is not in order 
here, as the defendants, in my opinion, have no power to con 
vey. 1 do not think that the will (Kx. 3) under which Thomas 
Robertson appointed the defendants executors and trustees 
of his individual property, has the effect of making them exe
cutors and trustees with power to convey as to the property in 
question, which he (the testator) himself held in trust.

Nor do 1 think that I should entertain the plaintiff's ap
plication, made at the close of the argument, to be allowed to 
amend so as to include in his prayer a claim for damages. The 
defendants were not prepared to meet that without notice.

I will then dismiss the action. Rut as the only ground on 
which 1 do so is not set out in the statement of defence, and it 
also appears that the only reason why an honest effort 
was not made to carry out the agreement was simply that the 
land is rapidly increasing in value, the plaintiff will have his 
costs of suit.

Action dismissed
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THE KING, on the information of the Attorney-General of Canada (plain
tiff) v. E. A. RIVERS and J. E. TAGGART (defendants).

(Cason 2257 and 2258.)
Exchcquc. ('ourl of Canada, 1'unscls, ./. March 111, 11)12.

I Damages <§ 111 L2—260)—Eminent Domain—VaMt: k»r Special Ithk. 
The market price of lamls expropriated by the Crown for public 

works is prima facie the basis of valuation in eminent domain proceed
ings but where a use for a sjiecial purpose is shewn on tin* part of the 
owner a reasonable allowance must lie added ill respect thereof.

| Dodfie v. The Queen, 38 Can. S.C.K. Mil applied: and see Annotation 
to this case.]
Kxi'Rocriation by the Crown of certain lands belonging to 

the respective defendants and proceedings in eminent domain 
for assessment of compensation to them.

John Thompson, K.C., for the Crown.
Andrew Hatfdon, for the defendants.

Cassels, J. : -Thèse two eases were tried together, the evi
dence as to values being common to both parcels of land expro
priated. with the exception that Hivers puts forward a claim for 
special damage which I will deal with hereafter. The total land 
expropriated contains an area of '1.09 acres. The date of the 
expropriation, and the time at which the compensation has to 
he assessed, is the 18th May, 1911. Of the 9.09 acres. Taggart 
mi April (ith, 1911. sold Hivers about ball’ an acre abutting on 
Division Street. It comprises property shewn on the plan, plain
tiff's exhibit number ‘J. of lots 15, Hi, 17 and 1S on Division 
Street, and 14 and 19 on a proposed street shewn on tbe map. 
The balance of the property consisting of lots from 1 to 90 is the 
property retained by Taggart. The Crown offers Hivers the 
sum of $9.000 for his lots expropriated for public pur|>oses. 
Taggart is offered $6,350. Hivers claims the sum of $17.769. 
Taggart claims the sum of $15,000. I am of opinion that the 
parties have grossly exaggerated their damage.

While owners of land whose property in the public interest 
is expropriated for publie works, are entitled to full compensa
tion. they are not entitled through the instrumentality of Court 
procedure to obtain excessive amounts. It is no doubt often dis
tressing to owners of properties to have to give up their pro
perty which they would prefer not to sell, nevertheless public 
interest requires that people should submit, and all that the 
owners can claim is that they should be fully compensated.

There is no question on the evidence but that the block in 
question is in one of the poorest districts of Ottawa for residen
tial purposes. The property itself irrespective of the locality is 
of a nature that makes it undesirable even for residential pur
poses of the class described in the evidence. A part of it on 
Rochester Street has been shewn to consist of a high bluff of rock.
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removed for the value of the rock, and so have the land level In I 
off to the level of Rochester Street. Another portion of the land 
in the centre is low land that would require to be filled in. It

Thi; Kino is said that the land is suitable for factory sitiw. 1 have no evi
i .

It I VLB.S

T AGO ART.

dence before me of there being any factories in the neighbour
hood of the land. Any compact block of land of sufficient si/, 
with a railway approach is unquestionably suitable for factoiy

CtMeU. J. sites; but the suitability of a piece of land for factory sites is 
one thing, but whether it would be ever purchased for a factory 
site is another thing. Doctor Taggart prepared his plan intern! 
ing, as he states, to register it. This plan shews small building 
lots. It is quite true that any person desiring to purchasv it 
for factory purposes might buy several lots, but such a thing 
might happen as lots being sold here and there and built upon 
which would leave the balance unsuitable for factory purposes. 
I think also the evidence of the witnesses who placed the value 
for factory purismes as aliout the same as for building lots is 
to be accepted. In my view the offer made to Doctor Taggart 
of $6.350 is ample and fair compensation. The evidence offered 
on behalf of Doctor Taggart is mere matter of opinion not based 
upon sales in the neighbourhood. The salient facts are as 
follows :—

Taggart purchased the whole block containing 3.09 acres in 
July of 1910 for $4,480.56. 11 is own witness Pratt states that 
the general increase in the value of properties between tile 1st 
July, 1910. and the 18th May, 1911. would be from 25 to Tt 
percent. I very much doubt if the property in question, having 
regard to its surroundings and the nature of the property itself, 
would have increased to that extent. It is a mere matter of sur
mise. But even assuming Pratt’s statement to be correct, and 
allowing an increase of 33 per cent, it would bring the valu, ut' 
the property from $4.480 to about $6.000. The Crown is offering 
for this same property the sum of $9,350.

In August of 1908, the property immediately to the north of 
the property owned by Rivers, and which is said to comprise an 
acre, was purchased by the government from the Ogilv.v estate 
at $2,000. It is clear on the evidence that this piece of land was 
a better block than the land now owned by Rivers, and con- 
siderably 1 letter than the balance of the land retained by 
Taggart.

1 will allow Doctor Taggart the sum offered by the Crown, 
namely $6,350. which, in my opinion, fully compensates him. 1 
think that Taggart must pay the costs of the action so far as 
his case is concerned.

Rivers stands in a different position. Rivers purchased the 
property in question, namely, half an acre on the 6th April, 
1911. The expropriation was on the 18th May, 1911. The pur-
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chase price, namely $3,000, was not paid in cash—it was made up 
of an exchange of lands. Rivers conveyed to Taggart some lands 
on Nelson Street, and in exchange Taggart conveyed to Rivers 
the land in question. It. is stated that the lands on Nelson Street 
have since been sold at an increased price. I think as far as the 
value of the lands alone is concerned that the sum tendered to 
Rivers, namely, $3,000, would be full compensation.

Rivers makes up his claim as follows : lie places the value of 
the half acre in question as land for building purposes at $6,000. 
He places the profit from the stone on the land, which I will deal 
with presently, at $5,230. lie then goes on to state that by 
reason of the expropriation of the land in question he had to 
purchase other land for which lie paid $6,000. This last claim 
for the value of the land purchased by Rivers was but faintly 
urged by his counsel. In regard to the claim for the value of the 
stone it is put forward in this manner. Rivers states that he 
is in the contracting building business. He states that on the 
property in question there is stone suitable for the purposes of 
his building trade. He states that by excavating the half acre 
to a of 20 feet about 17,643 yards of stone could be pro
cured. His claim is that he could quarry and haul this stone 
and utilize it toward his building purposes. That the carts used 
in the haulage of this stone could return loaded with the clay or 
sand excavated from the land upon which the works that lie was 
contractor for were being built, and that in that way the pit or 
hole made by the quarrying to a depth of 20 feet would be suffi
ciently filled in so as to leave the lot adapted for building pur
poses. The law is summarized in Dodge v. The Queen, in the 
judgment of the Court—38 Can S.C.R. 140, 155—as follows :—

“The market price of lands taken ought to be the prinui facie ha*i* 
of valuation in awarding compensation for land expropriated. The 
compensation for land used for a s|ievial purpose hv the owner, must 
usually have added to the usual market price of such land a reason
able allowance measured by jiossihly the value of such use, and at all 
events the value thereof to the using owner."

There are, of course, numerous other authorities. Now, while 
I think that Rivers is entitled to some compensation for the loss 
of the stone and the consequent loss of the profit, to him by 
reason of the expropriation, 1 am unable to arrive at the con
clusion that he is entitled to the number of yards claimed, 
namely, the 17,643 and the profit thereon of $.>.230 claimed in his 
evidence. There is no evidence before me of the nature of the 
works which he is contracting to perform. Such buildings as 
he is at present constructing would no doubt be considerably 
alaive the foundations. The earth removed from these buildings 
would have been placed elsewhere. It is only lor future con
tracts that the stone would be available and tin* necessary filling 
obtainable. For all I know it may be years before the product
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of the whole pit would lie required. In the meantime the pin 
perty would he lying idle, and interest and taxes would he a- 
euniiilating. Taggart states in regard to his lot. that when <1- 
sired to level the land to the level of Roehester Street, parties 
would he willing to do the levelling for the value of the shun 
If the stone on Rivers’ lot were excavated to a depth of jn 
feet, hy some one not aide to utilize it in his own business, tie 
cost of filling it up to a sufficient level for building purposes 
would probably equal the value of the stone. While I think 
Rivers entitled to some compensation, 1 am not prepared to allow 
the full amount of the claim made before me. I think if lie v i 
allowed the sum of $3,000 offered by the Crown and an additional 
sum of $2.000 for his loss in connection with the stone he would 
he amply compensated. Judgment will go in favour of Ki\ > 
for $5,000. Rivers is entitled to his costs of the action, lb- is 
also entitled to interest from the date of the expropriation to 
judgment.

Judgment for Hiver», $5,000 
Judgment for Taggart, $(!..'15 1

Annotation—Damages (6 III L 2—240)—Property expropriated in eminent
domain proceedings—Measure of compensation.

Coingeiihotion generally.—The principle of compensation is indemne 
the owner, nml tin* basis on which nil compensation for lands requin 
taken should Im- assessed, is their value to the owner as at the date ot tin* 
notice to treat, and not their value, when taken, to the promoter*. The ipie- 
timi is not what the person* who take the land will gain by taking i* it 
what the person from whom it is taken will lose by having it taken ii -tii 
him. Cripps on Conqiensntion. 5th ed., p. 102; St ebbing v. Iletn.pei i i.i 
Board of Work» 11870), L.R. 6 Q.B. 37, 40 L.J.Q.B. 1; cf. Secretary of 
State v. Charlcaworth, [19011 A.C. 373. 70 L.J.P.C. 25; City and S. l.on-i<,n 
Ry, v. St. Mary Wool noth. [1905J A.C. 1. 74 L.J.K.H. 147.

In assessing compensation in a caw of expropriation of land, tIn- sales 
of adjoining projiertica affords a safe piiinâ finie basis of valuation. The 
King v. Murphy, 12 Can. Kxch. It. 401. The market price of the hm !- is 
primâ faeie the basis of valuation. Dodge v. The King. 38 Can. S.i'.lt. I It*; 
The: King v. Condon, 12 Can. Kxcli. It. 275.

In estimating the value of an immovable and the damages caused by 
expropriation, the revenues of such immovable and the nature of les 
made in the ncigh!>nurliood should be taken into account. City of 1/ont.mf 
v. Gauthier, (/.It. 26 S.C. 351 (Ct. Rev.). The assessed value is not the 
basis of compensation, but may In* looked at in arriving at a fail valu i 
!The King v. Turnbull Rial Mutate Co,, 8 Can. Kxch. It. 1U3.

In assessing the amount of compensation payable when land i* t.ihcn. 
the probable use to which such land may Is* put is necessarily an element 
to Is- taken into consideration, hand which may probably Is- used for 
building purjNMies cannot lie valued on the same basis as merely agricultural 
land. R. v. Brown (1807), L.R. 2 Q.B. 630, 36 L.J.Q.B. 322.

The cost of lands does not. of course, determine their value, but may 
be a relevant consideration in the assessment of compensation ; and • ' «*,
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Annotation [continued) — Damages (§ III L 2—240)—Property expropriated
in eminent domain proceedings—Measure of compensation.

may In* money bond fide spent in improvements by the owner. 81 nut ha in, 
rlr., Estates Co. v. Public Worka Commissioners (1888), 52 J.P. 015. 4 
Times L.R. 700 ; affirmed on appeal, not reported ; followed in The h'iny 
\ Inverness tty. it Coal Co., 12 Cnn. Ex. II. 38.3; ef. Ex parle Cooper, In re 
Sorlh London tt. Co. (1805), 34 L.J. Ch. 373. 2 Dr. & Sm. 312.

The assessment of damages by taking the average of estimates of the 
witnesses examined is wrong in principle. Hrand Trunk tt. Co. v. Coupai, 
28 Can. S.t'.R. 531; Fairman V. City of Montreal. 31 Can. S.C.R. 210.

Loss in consequence of ericlion.—The loss to an owner, whose lands 
are required or have lieen taken, omitting all questions of injury to ad
joining lands, includes not only the actual value of such lands, but all 
damage directly consequent on the taking thereof under statutory powers.

In ttirkell V. Metropolitan tt. Co. (1805). 34 L.J.Q.B. 257. 13 W.R. 4M, 
there is a dictum of Erie. C.J., which expresses this principle: “As to the 
urgimient that compensation is in practice allowed for the profits of trade 
where the land is taken, the distinction is obvious. The company, claiming 
to take lands by compulsory powers, expel the owner from his property 
and are hound to compensate him for all the loss incurred by the expulsion, 
mid the principle of eomjiensation then is the same as in trespass for 
expulsion, and so it has lieen determined in dubb V. Hull Ooek Co. ( 1840), 
9 Q.B. 443. 15 L.J.Q.B. 403."

If the owner is in occupation of premises, lie is entitled to e< ni|»ensntion 
fur damages incurred through the necessity of removal since these are 
losses consequent on the taking of bis property under statutory powers. 
Such damages include the value of those fixtures which are attached to the 
freehold. Care must lie taken, especially in the ease of trade fixtures, that 
compensation is given to the right claimant, or the promoters may have to 
pay Isith the landlord and the tenant in respect of the same fixtures. This 
may lie an important item, if a manufactory is carried on upon the 
premise* in question. Hibson v. Hammersmith tt. Co. (1883). 2 Dr. & Sm. 
8i»3. 32 I*J. Ch. 337; and it is always desirable where possible to agree 
and schedule the fixtures to lie taken into account on the assessment of the 
compensation due to any particular claimant. Mere chattels as distin
guished from fixtures are not the subject for compensation, and their value 
should not lie included. Cripps on Compensation. 5th ed.. 108.

Such damages also include the cost of the removal bv the owner of bis 
furniture and goods, and the consequent depreciation in the value of furni
ture which has lieen specially fitted, but which is not a fixture attached to 
the freehold. If the claimant is a trader, they will also include any 
diminution in the value of his stock consequent on its removal, or, in the 
alternative, on a forced sale, if such is shewn to lie the only practicable 
course. Ibid.

Inn eased rental.—Where the claimant incurs a liability to an increased 
rental or other reasonable expenses in taking equally convenient new pre
mise* for the pur|MMc of ‘urrying on his business, such increased rental 
and other expenses should lie taken into account in the assessment of 
compensation, and this principle applies though the business is not lieing 
carried on at a profit, tt. v. Burrow (1884). The Times, 24th dan.. 1881 
it V) : ullirmed. H.L. sub nom. Metropolitan an t Metropolitan Histriet tt. 
t ' \ Burrow, The Times. 22nd Nov.. 1884. cited in Cripps on Compensa-
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Annotationieontinnrd) —Damages (§ III L 2—240)—Property expropriat'd
in eminent domain proceedings—Measure of compensation.

A yearly tenant, who received notice from the promoters of an un !- 
taking to give up possession in six months, has been held entitled to rum 
peiisntiim for any expense* to which he had been put by the notice, invl-i 
ing. it would seem, any expense incurred hy bond fide preparations *.■ 
leave the premises, notwithstanding that the company subsequent l> 
formed the tenant that they should not take possession at the end of 
six months, K. v. Rochdale Improvement Commissioners (1886), 2 Jur. N x. 
801.

(lotitl trill and loss of trade.—Compensation for loss of trade nun 
awarded, although the claimant has no legal interest in the prends* in 
which the trade is carried on. Ex parte Cooper, In re Xorth London Urn 
tray Co. (1865), 34 L..I. Ch. 373. 375. 2 Dr. & Sm. 312; but in such a 
the insecurity of his tenure wouhl he a relevant matter in considering 1 
amount due. The fact that business is being carried on at a loss -I -. 
not disentitle the owner from claiming for trade loss on the ground Vm: 
if he had not been expropriated lie would have had an opportunity "i 
making his business profitable. It. V. Burrow (1884). The Times, 24th l 
1884 (C.A.) ; Affirmed. II. L. sub nom. Metropolitan ami Metropolitan l> 
triet It. Cos. v. Burrow, The Times. 22nd Nov., 1884. cited ill Cripp- - n 
Compensation, 5th ed.. p. lus. The amount of such eoni|N-nsation m Id 
!*• a simple question of fact for the assessing tribunal.

In addition to full and fair compensation for the value of lands 1 
premises expropriated, the owner carrying on business thereon is entrai 
to compensation for the goodwill of such business. The King v. Con / ». 
12 Can. Kxeh. R. 275.

Compensation jntynble to turner in possession.—Where no special |*ii 
ciplc has to Ik* applied the purchase-money payable to an owner of an 
estate in fee simple, for lands of which he is in possession, is ascertained by 
multiplying the highest annual value which he might expect to obtain from 
such land by the numlicr of years' purchase which the special circum 
stances require. The numlicr of years' purchase ilejieiid* on the interest 
which the property should yield to a purchaser, and should lie taken from 
the recognized tables. Thus, if property should yield to a purchaser four 
per cent., the numlier of years’ purchase would be twenty-five. Cripp» on 
Compensation. 5th ed., p. 109.

Compensation payable to a tenant or lessee. — The purchase-money 
payable to a lessee or tenant, a* the value of his term or tenancy, depends 
on the difference la-tween the actual rental paid by him and the improved 
annual rental that the property is worth. This difference must la- multi
plied by the number of years' purchase at which the tenant's hit* • »t 
should be valued. This will be determined by the character of the projs rty 
and by the length of the term of tenancy. If the actual rental of property 
is £90, and its improved annual rental is £100, and the property is such 
that it should be purchased to pay six per cent., and the length of the term 
is ten years, then the recognized tables would give 7.360 as the number 
of years’ purchase to be taken, and the capitalized value of the tenant’s 
interest would be ascertained by multiplying £10 by 7.360. Cripp» "n 
Compensation. 5th ed., 109.

Allotranev for compulsttry purehase.—The fact that lands have Wn 
taken under compulsory process does not alter the principle of valuation,
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Annotation (continual)— Damages (§ III L 2—240)—Property expropriated
in eminent domain proceedings—Measure of compensation.

ami the customary addition of 10r; can only In* justified ns a part of the 
valuation and not as an addition thereto. In practice the 10% is applied 
to the value of lands only, ami not to incidental damage; this per- 
«ratage may lie taken to cover various incidental costs ami charges to 
which an owner is subject whose land has liccn taken, and if no percentage 
were added such incidental costs and charges would have to Is- considered 
in assessing the amount of compensation. Cripps on Compensation, 6th ed., 
111.

Potential value of land» and apecial adaptability.—The value of lands 
to an owner is enhanced by the probability of a more profitable future use. 
and this element must lie taken into consideration in the assessment of 
compensation. When lands used for agriculture are suitable for building 
purposes, this is necessarily an important element in their value, ami a 
matter for which the owner should 1m- compensated. If. v. Ilroun (1867), 
l.,|{. _* Q.B. 630, 36 L.J.Q.B. 3*2*2. The same principle applies to lands suit
able for any special purpose. Ripley v. Ureal Sort hern It. Co. (1875), L.R. 
10 Ch. 436, 31 L.T. 800.

The value of an owner's interest is not properly comjieiisated by aase**- 
ing the amount of pecuniary liencfits obtained by past user in disregard of 
po-sible benefits in the future. Trent-Stoughton v. Harbadon Water Supply 
Co., |18031 AX'. 502, 6*2 L.J.V.C. 123. This general principle has been 
applieil in a certain number of particular cases under the name of special 
adaptability. It must, however, 1m* clearly understood that special adapta
bility does not imply any deviation from the principles to he applied in all 
coni|>cn*atioii cases. An owner is entitled to have the price of his land 
fixed in reference to the probable use which will give him the best return 
and the term special adaptability only denotes that the probable use from 
which the heat return may lie exjiected is special in its character. Cripps 
mi Compensation. 5th ed.. p. 117.

Where lands at the time of the expropriation had a prospective value 
for residential purposes lieyoml that which then attached to them us lands 
used for farming or dairy purpose* such prospective value was taken into 
consideration in assessing compensation. The King v. Turnbull lt<al Patate 
Company, 8 Can. Exch. R. 163.

In finding the value of a wharf, land and premises taken by the Crown 
for a public work, the referee is to exclude from his consideration the 
value of the same to the Crown in the way of saving expense in the con
struction of the public work, or otherwise, and to determine its value at 
that time to the owner, or any other person, for any purpose to which in 
the ordinary course of events it could lie put. In finding that value the 
referee may take into account the condition, situation, and prospects of the 
property taken; but such value should Ik* one that the property bad at the 
time if iras taken, and not one that the referee might think that it might 
have at some future time by reason of its condition, situation or prospects. 
The King v. Shire», 9 Can. Exch. R. *200.

Vertain premises situated on a city street were expropriated by the 
Crown for the erection thereon of public buildings. The house, although 
not a new one, was well and solidly built, and the owner claimed that it 
|,"*"«i*sed special adaptability for the purpose of being used as apartments 
or flats. It was held that the compensation for the property was to be
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Annotation {continued)— Damages (8 III L 2—240)—Property expropriat' d 
in eminent domain proceedings—Measure of compensation.

assessed in respect of its market value, and that upon the facts the allege I 
special adaptability was not an element of such value. The King v. Hayes, 
12 Can. Kxcli. R. 395.

Certain lands which fronted on a public harbour owned by the Crown in 
right of the Dominion of Canada were expropriated for the purpose ,,| 
forming the shore end of a wharf extending out into such harbour. The 
suppliants had no grant and claimed no title to the beach or the land 
covered with water at medium high tide. The suppliants claimed that the 
special adaptability of the lands for wharf purposes should Is- consider'd 
as adding a very large value to the same in assessing compensation. It 
was hehl. however, that as the suppliants did not own the land covered by 
water and did not own the beach, that such special adaptability was n. i 
to be considered, (lillenpie v. The King, 12 Can. Kxcli. It. 40(1.

For American cases as to right to compensation as regards the apeci.il 
value of the property for the purpose for which it is taken, see 11 L.R.A. 
( X.s. ) 990; and as to setting off benefits against damages see 9 L.R.A. 
( N.8.) 781 and 809.

NURNBERGER (petitioner) v. CROQUET et al. es quai, (respondents 
and ROBERTS (mis-en-cause).

Quebec Superior Court, Charbonncau, J. Match 8, 1912.
1. Intoxicating Liquors (f II0—16)—Licenses—Ommmox to in

newal — Trial.

The License Commissioners for the Province of Quebec although 
endowed with ministerial functions, yet, in cases of oppositions in 
renewals of license certificates, exercise judicial duties, and such eon 
testations must I*1 heard and tried as any other case brought into 
Court.

2. Intoxicating Liquor (8 11 C—46)— Application to Renew Licenm
License-holder Entitled to Adduce Evidence.

The holder of a liquor license, the renewal of which is opposed. Ims 
the right to Ik- heard in support of his claim for a renewal ami to 
submit evidence in respect thereof, and a judgment rendered by license 
commissioners refusing a renewal to the license holder, but without 
his having been called upon to defend himself is radically null and 
will lie (plashed on certiorari.

The License Commissioners sitting at Montreal had refused 
to confirm the license certificate of the petitioner on opposition 
tiled by the Dominion Alliance. Petitioner not having been 
afforded the opportunity of submitting evidence on his In ball 
petitioned the Superior Court for a writ of certiorari. The 
writ was ordered to issue, and on the merits thereof was held 
well founded.

D. H. Murphy, K.C., for petitioner.
<!. Disant niera, K.C., for respondent.

(Translated.)
CuarbonneaU, J.:—The Court having heard the parties 

on the writ of certiorari issued in this case, praying that the de-
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vision of the respondents of the 1!)t!i December, 1911, which 
refused to confirm the license certificate of the petitioner, lie de
clared illegal, ultra vires and lie quashed, renders the following 
judgment :—

The functions of the License Commissioners for the City of 
Montreal should he purely ministerial just as those of municipal 
councillors who are entrusted with the same task. But as a 
pertain portion of the public was desirous of helping tin* Com
missioners in the exercise of the powers conferred upon them, 
the law was drafted so as to allow of the filing of oppositions to 
the confirmation of license certificates. Associations formed with 
a view to safeguarding the proper enforcement of the license 
law were authorized to file oppositions, they were even granted 
a judicial status, although not constituted into corporations 
under the civil law, and what is more, they were authorized to 
plead through duly accredited representatives—a favour abso
lutely at variance with the fundamental principles of our civil 
procedure. In fairness, it must be added that the same privi
leges were allowed the Licensed Victuallers* Associations in 
order that they might plead in favour of the confirmation of the 
certificates. In a word, we find in our present-day law every
thing requisite to a splendid law suit between two powerful as
sociations. necessarily bitter foes, and both without any civil 
responsibility. The introduction of this new element into our 
law is now to be found in paragraphs 12, 13 and 14 of article 
939 of the Revised Statutes of Quebec. In virtue of these three 
paragraphs and of paragraphs 15. 19 and 20 the application for 
a certificate and the opposition to this application constitute a 
case at law. Paragraph 15 says that the commissioners must 
hear the opposants and the applicant within eight days from the 
filing of the opposition, and adjourn the hearing from time to 
time until a “decision” has been rendered. Paragraph 17 auth
orizes them to hear evidence; paragraph 20 shews that a majority 
judgment may be rendered, but that the three Commissioners 
must hear the “case.”

Although other paragraphs of the same article confer upon 
the Commissioners powers which seem to lay stress upon the 
purely ministerial character of their functions—Para. 17, which 
authorizes them to receive evidence simply on affirmation, para. 
18, which empowers them to pake personally all enquiries which 
they may deem tit, para. 19, which allows them to take into con
sideration information which they may receive privately as well 
as publicly, para. 22, which obliges them to disclose the reasons 
of their refusal to the applicant—it is nevertheless impossible 
to refuse to look upon them as judges when an opposition has 
been filed to an application for confirmation presented by a 
licensed petitioner. And they have always been considered in
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this liglit in our jurisprudence: K(arn<y v. Dcsnoycrx (David 
son. J.. 19 Que. S.C. 279; confirmed in appeal, 10 Que. K.B. 436 
Garirpy v. ('hoquet <(• Turgcon (Mathieu and Tellier, JJ., V 
Rev. de Jurisprudence 314) ; Demers v. (hoquet, (12 Que. IMi 
411, Greenshields, J., confirmed in appeal, 18 Rev. de Jurb 
prudence 14.)

Respondents are, therefore, to lie considered as niinist* i : 
officers who exercise incidentally .judicial functions as regards 
the confirmation of a license certificate whenever there is an up 
position produced against this confirmation. This two-fold fmn 
tion. if not absolutely incompatible, yet places them in a must 
awkward position, and it is not surprising that they should 
have attempted to get rid of it.

Now what happened in the case was this: On November 2nd. 
1911, an application for confirmation was filed; on Novembre 
16th. an opposition by J. II. Roberts on behalf of the Dominion 
Alliance; on November 24th. notice that the application ami 
opposition would be heard on November 28th was served on appli 
cant and opposant. On this day the applicant appeared In 
attorney and his case was continued to December f)th ; on Den m 
her 5th it was continued sim die: on December 19th the appliva 
tion of petitioner, who had made no proof and who had not been 
put in default in any way, was rejected.

One of tin- judges-commissioner states that petitioner's estab
lishment is an eyesore. This may be true as a fact. and. run 
sidering the extraordinary powers conferred upon tin- (Nun 
missioners. I should not be prepared to say that the Superior 
Court could on a certiorari overrule their discretionary power to 
render a bad judgment, but before they render this judgment 
they must submit to the essential formality of every judicial 
proceeding ns enunciated in art. 82 of our Code of Civil Proc» 
dure, which forbids the adjudicating on any judicial demand 
unless the party against whom it is made has been heard or duly 
summoned. This is the fundamental and basic principle of all 
procedure and no one may ignore it without perpetrating a 
denial of justice.

Another Commissioner says that he ami his colleagues had 
decided to hold no more trials; that they led to disorder and 
embarrassment, without any practical result. He is right, abso
lutely right. Although one may not have been present at these 
hearings, it is easy to understand that no good can come of 
them, nothing that can enlighten the conscience of the Com
missioners; but we must not forget that the foregoing articles 
compel the Commissioners to receive these oppositions, to “hear” 
the opposants and applicants on a fixed day, of which notice is 
given them. Under these conditions, these trials appear un
avoidable so long as the law allows oppositions.
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The decision of the Commissioners, re> " of the 10th 
of December, 1911, refusing to confirm the license certificate of 
the petitioner is, therefore, quashed and the proceedings are 
placed hack to where they were on December 5th, 1011, that 
respondents may give a new notice of hearing both to petitioner 
and to opposant and without costs against respondents, seeing 
they arc not the really interested parties in the proceedings 
moved before this Court.

Commissioners’ decision set aside.

THE KING v. DEMETRIO.

Ontario Hiyh Court. Motion before Middleton, in t'liambcrs.
January 11), 1012.

1. St mm ary Conviction (§ VII 11—80) — Amknumim ox Motion to
t/VAsn—Statutory Power—Cr. Code slc. 1124.

The intention of sec. 1124 of the Criminal Code, 19Ut$, in giving the 
power to amend a summary conviction on a motion to quash is. that, 
when guilt appears upon the evidence which has lieen lielieved by the 
magistrate, the accused should not escape by defects in form occasioned 
either by the error or by the stupidity of the magistrate.

2. Appeal < § I C—25)—Criminal Law — Order Refusing Motion to
Quash Summary Conviction.

Where a motion to quash a summary conviction has been dismissed 
and the conviction ordered to ls> amended under Code sec. 1124 as to a 
defect in form leave to appeal from the dismissal should be refused, if 
the evidence warranted all the amendments necessary to make a good 
conviction.

Motion by the defendant for leave to appeal from the order 
of Sutherland, J., R. v. Demctrio, 3 O.W.N. 313, 20 O.W.R. 524, 
dismissing a motion to quash a conviction made by the police 
magistrate of Porcupine for keeping a disorderly house.

One of the objections taken on the motion before Suther
land, J., was that the conviction was bad as the alleged dis
orderly house was not designated other than by a general state
ment that it was kept in the township of Whitney. The evid
ence, however, disclosed that the place in question was the bouse 
of the accused called and known as the “Nugget Saloon,” and 
Sutherland, J., held that he bad the power to amend under see. 
1124 of the Criminal Code, 1906, and directed that the convic
tion be amended by adding the words following the name of 
the township “at bis bouse there known as the Nugget Saloon.” 

F. Arnoldi, K.C., for the defendant.
./. R. Cartwright, K.C., for the Crown.
Middleton, J., said that he thought the case was concluded 

by authority. On the evidence, the offence was proved, 
and enough was shewn to warrant all the amendments neces
sary to make a perfect conviction. The intention of Par-
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Lament in giving the power to amend is, that, when guilt 
appears upon the evidence which has been believed by th 
magistrate, the accused should not escape by the defects in 
form occasioned by the error, or even stupidity, of the magis
trate. Motion dismissed with costs.

NOBLE v. NOBLE.

Divisional Court Ontario. Hoyd. Riddell and Sutherland, .Id. 
January 11, 1912.

1. Aiivebse Possession (911—61)—Tenant at Will—Pbiob Mobtoagi i
A person admitted into possession as tenant at will and remaining 

in |KMsestfion without acknowledgment for ten years after the lap- 
of one year from being plaeed in ihmm^humi will not acquire a ti?|«- 
by adverse possession against the mortgagee of the lands claiming 
under » mortgage made prior to the tenancy at will unless a ten x. ii 
period has elapsed under the statute, 10 Kdw. VII. (Ont.), oh. It. 
see. 2.1. from the last payment of any part of the principal monev >>r 
interest secured by the mortgage.

2. Aiivebse Pohhehrion (111—61 )—Tenant at Will—Dischaboi of
Pkiob Mortgage—Statutoby Effect.

Where a mortgage registered under the Ontario Registry Act. In 
Edw. VII. ch. 60, is paid off by the mortgagor, ami a discharge then 
of is registered in the statutory form, the effect is not to discharge 
the mortgage as against a person claiming title by adverse pos*i—.i.-n 
against the mortgagor since the making <if the mortgage hut to n 
convey to the mortgagor his original title in fee with the right to 
possession as from the date of the repayment.

[La w/or V. I.a trior, 10 ('an. S.C.R. 194; Hrndt'rson v. // entier non. Jt 
A.R. :>77. and Ludbrook v. I.udbrook, [1901 ] 2 K.B. 96, applies!. |

.1. Limitation of Actions ( 8 1 0—25)—Tenant at Will Without Rent 
—New Tenancy—Acknowledgement.

Where a jierson I incomes tenant at will of another's lands without 
paying rent therefor, the Statute of Limitations, 10 Edw. VII. (Out i 
eh. .14. sec. 6. begins to run in his favour as against the owner onh 
at the expiration of one year after lieing let into possession; hut » 
new tenancy at will may be implied from the acts and conduct of the 
parties if there has been a definite acknowledgment by the occupant 
that he holds by the permission of the owner.

\Jatman v. Hale, 11N991 1 Q.R. 994. and Foster v. Emerson. '> Ci 
115. applied; Keffer v. Keffer, 27 U.C.C.P. 257. distinguished.]

Appeal from the .judgment at trial.
Action by TbonutH A. Noble to recover possession of certain 

lands in the city of Brantford. The action was began on the 
31st August, 1911.

Octolier 5, 1911. The action was tried before Mulovk, C.J. 
Ex.D., without a jury, at Brantford.

The judgment appealed from and reversed was as follows - 
October 23, 1911. Mulock, C.J. On the 8th day of Sept cm 

her, 1894. the plaintiff’s son, Frank Noble, iharried the defen
dant; and the plaintiff, desiring to provide them with a home, on 
the 20th February, 1895, purchased the lands in question, which
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interest. Un the 1st April, lhUo, Frank .Noble, with the (leten

remained in undisturbed possession until the month of April, Noble

1007, when he became insane and was removed to an asylum, 
where he remained until he died intestate on the 24th April,
1008, leaving him surviving bis widow, the defendant, and one 
child, Grace, aged fourteen years. No administrator of his estate 
has been appointed.

When Frank Noble was removed to the asylum, his wife and
child continued to occupy the premises as a home, and were in 
such possession on Frank Noble’s death, and remained in posses
sion until about the 30th May, 1008. when the property was rented 
by the defendant to one Frank Smith, who occupied it as tenant 
from the 17th June, 1008, until the 17th October, 1000. when he 
vacated, giving the key to the defendant, who retained it. and 
about a month thereafter resumed possession, and has so re
mained ever since.

There is a slight discrepancy between the evidence of the 
plaintiff and the defendant as to the circumstances under which 
the premises were rented to Frank Smith : but 1 think that the 
plaintiff, in the transaction, acted as agent for the defendant.

The plaintiff, from 1895 until 1010, each half-year paid in
terest accruing on the mortgage in question, and on the 20th 
February, 1010, paid off the principal and interest owing, and 
obtained a statutory discharge thereof, which, on the 11th day of 
January, 1911, was duly registered in the registry office.

On the 1st April, 1895, Frank Noble, on taking possession, 
became tenant at will of the plaintiff: Kcffrr v. Kcffcr (1877), 
27 C.P. 257 ; and at the expiration of one year, r >., on tin* 1st 
April, 1800, the statute began to run in his favour.

From that date until the 1st April, 1000, lie remained in un
disturbed possession, not paying rent or in any way recognizing 
the plaintiff’s title; so that the plaintiff became barred on the 
1st April, 1900, unless the circumstance of his having made 
payments on the mortgage prevented the statute running against 
him.

The language of the section of the statute relied upon by the 
plaintiff is as follows : “Any person entitled to or claiming under 
a mortgage of land, may make an entry or bring an action to 
recover such land, at any time within ten years next after the last 
payment of any part of the principal money or interest secured 
by such mortgage, although more than ten years have elapsed 
since the time at which the right to make such entry or bring such 
action first accrued:” 10 Edw. VII. ch. 34, see. 23 (O.)

The object of the statute was not to benefit mortgagors, but 
mortgagees, by making “mortgages an available security, where
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having received payment of his interest, cannot be charged with 
laches:” Doc d. Palmer v. Eyre (1851), 17 Q.B. 366, 371.

In Ilcnderton v. Henderson (1896), 23 A.R. 577, Maclennan, 
J.A., expressed the opinion, concurred in by Burton, J.A., that 
a mortgagor, on the registration of a certificate of discharge,

Mulock, C.J. became a “person entitled to or claiming under” the mortgage; 
hut this opinion was not adopted by the majority of the Court. 
With great respect, the view of Maclennan, J.A., does not com
mend itself to me. Where the owner of lands mortgages the 
same, he remains in equity the owner subject to the mort gag- 
charge; and, when it is discharged and the certificate thereof 
registered, the substantial result is, that the mortgage transaction 
has been wiped out as effectually as if the mortgage had never 
existed ; and the owner continues as owner by reason of his 
original title, the mortgage never having in fact been a link in 
his chain of title. I, therefore, fail to see how here the mortgagor 
can he said to be a person entitled to or claiming under a mort
gage made by himself.

The point came up for consideration in Thornton v. France, 
[1897] 2 Q.B. 143, and the view of the Court was, that the owner 
of land who pays off a mortgage thereon does not thereby become 
‘‘a person claiming under a mortgage” within the meaning of 
the statute.

Following that case, I think the plaintiff must fail, unless 
saved by the Registry Act, 10 Edw. VII. ch. 60, sec. 62 (0.) 
That section declares that ‘‘the certificate when registered shall 
be a discharge of the mortgage, and shall be as valid and effectual 
in law as a release of the mortgage, and as a conveyance to the 
mortgagor, his heirs, executors, administrators, or assigns, or any 
person lawfully claiming by, through or under him or them.of 
the original estate of the mortgagor.”

The object of that section is to enable a registered certificate 
to operate as a release of the mortgage and ns a conveyance of 
the legal estate to the mortgagor or other parties entitled there
to, but not so as to defeat the rights acquired against the 
mortgagor after the making of the mortgage. Further, the 
‘‘original estate,” mentioned in the section, means the estate 
granted to the mortgagee, and in the present case does not in 
elude the right to possession of the mortgaged lands. That 
right was reserved to the mortgagor, and at no time during 
the currency of the mortgage was the mortgagee in possession.

In the meantime Frank Noble had, as against the mortgagor, 
acquired title by possession, but the mortgagor’s estate in the 
lands did not thereby pass to Frank Noble, but remained in the 
mortgagor—the statute, while barring the owner from recover
ing possession, not transferring to the party in possession any 
title or estate in the land: Tiehborne v. Weir (1892), 8 Times
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L.R. 713. Thus, the registered eertiflcate, operating ns a re
conveyance to tlie mortgagor of the “original estate” held by 
the mortgagee, does not include the right of possession ; and, 
consequently, does not affect or disturb any right of possession 
acquired by Frank Noble.

Mr. Brewster contended that, in the event of the plaintiff 
failing to recover possession, he was entitled to a lien on the land 
to the extent of the mortgage debt paid off by him. This con
tention raises an entirely new issue, not open to the plaintiff on 
the present pleadings and as the action is at present constituted, 
in the trial of such an issue, a representative of the estate of 
Frank Noble would be a necessary party. For such purposes, 
his widow, the defendant, does not represent the estate. She 
may ultimately have a beneficial interest in the property; but at 
present, as the party in possession, she is simply defending her 
possession against the claim of the plaintiff, who has no right to 
dispossess her.

For these reasons, I am unable to deal with the question 
thus raised by Mr. Brewster.

The action fails, and should be dismissed, but without costs.
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The plaintiff appealed from the judgment of Mulock, C.J. 
Ex.D.

H\ S. Brewster, K.C., for the plaintiff, argued that the 
learned trial Judge had erred in holding that the'plaintiff was 
barred by the Statute of Limitations from recovering the pro
perty in question. It was not by any means certain that the 
son. Frank Noble, had had possession for ten years. During the 
whole time of the son’s occupation, the lot had been assessed to 
the father as freeholder, and to the son as tenant, and the 
taxes had been always paid by the father; and the son had 
not objected to this arrangement: Foster v. Emerson (1854), 5 
Or. 135; Turner v. Doc d. Bennett (1842), 9 M. & W. 043. The 
father having paid off the mortgage, the discharge* acted as a 
reconveyance to him of his original title in fee, with right of re
entry from the date of repayment: Lawlor v. Lawlor (1882), 10 
S.C.R. 194; Cameron v. Walker (1890), 19 O.R. 212; Henderson 
v. Henderson, 23 A.It. 577. At all events, the plaintiff had a 
lien upon the property for the incumbrances paid off by him, 
and his right was not affected by the taking or registering of the 
discharge: Currie v. Currie (1910), 20 O.L.R. 375. lie referred 
also to R.S.O. 1887, ch. 102, see. 2.

.1/. E. Cowan, K.C., for the defendant, contended that the 
judgment appealed from was right. The plaintiff became barred 
on the 1st April, 1906. The fact of his having made payments 
on the mortgage did not prevent the Statute of Limitations run
ning against him; Fisher v. Spohn (1883), 4 C.L.T. 44b; Brown 
v. McLean (1889), 18 O.R. 533.
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Brewster, in reply, referred to Thornton v. France, [1807 
2 Q.B. 143, at p. 158, where Doc d. Badeleley v. Massey (1851 . 
17 Q.B. 373, is cited.

January 11. The judgment of the Court was delivered hy 
Boyd, C.:—The legal effect of the Statute of Limitations, when 
one is let into possession of land as in this case, is. that lie In
comes a tenant at will, and the right of entry to the owner 
accrues at the expiration of one year thereafter. The continua
tion of the possession is regarded as a tenancy at sufferance, 
unless evidence he given that a fresh tenancy has been created. 
A new tenancy at will is to be implied from acts and conduct of 
the parties which ought to satisfy a jury (or the Court > that 
there is such an agreement. As tersely put by Mr. Justice 
Channell in Jarman v. Dale, [1899] 1 Q.B. 994. 999, “If you 
find a definite acknowledgment from the tenant that he is hold 
ing by permission of the other, that is all you want.” Kvcii 
slight evidence would be sufficient to satisfy the Court on this 
head, as said by Parke, B.. in Doc d. Bennett v. Turner (184" . 
7 M. & W. 226, 235.

In Doc d. Groves v. Groves (1847), 10 Q.B. 486. Patteson. J., 
said, that, though a man has lieen in possession twenty years as 
apparent owner, yet “his acts may well amount to an admission 
that, during the period in question, he was in fact tenant to 
another.”

In Foster v. Emerson, 5 Or. 135, 152, Ksten. V.-C., says that 
it is settled by the decisions that the tenancy may lie shewn to 
have continued beyond the end of the year, by evidence of any 
facts or circumstances indicating a good understanding (/.*., 
as to a subsisting tenancy) between the parties relative to the 
land.

In Turner v. Doe d. Bennett, 9 M. & W. 643 (the same case 
as already cited after a new trial), it appeared that the defen
dant, being one of the assessors for the land-tax in the parish, 
signed an assessment in which he was named as the occupier of 
the farm in question, and the lessor of the plaintiff was named 
as the proprietor. And the Court said: “The defendant signs 
an assessment in a form which can hardly be reconciled to 
any state of things except a rightful tenancy of some sort, and 
none other appearing, and no rent being paid, there must 1>< a 
tenancy at will. At all events, that document was evidence to go 
to a jury as to the creation of a new tenancy :” pp. 645. 646.

In the present case, during the whole period of the sen's 
occupation and after his death, the lot has been assessed to the 
plaintiff ns freeholder and to the son ns tenant, and the taxes 
have been uniformly paid by the father. This appears to me to 
present an act in pais respecting the property, which manifests 
the very truth that the father was from year to year recognized
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ns the owner and the son as the occupier or tenant ; and this with 
the express assent and acceptance of the son.

The judgment in appeal proceeds upon the authority of 
Kifftr v. K offer, 27 257, in which one of the Judges dis
credits the authority of a very carefully considered decision of 
a very strong Court in Foster v. Emerson, 5 Gr. 135. But this 
latter case is far from being overruled, and it is much more in 
point in its circumstances to this case than is Keffi r v. Kcffcr. 
In Ecffer’s case, the son was entitled to hold the land apart from 
the Statute of Limitations. The whole conduct of the father 
indicated that the son was to he the owner of the farm. He 
entered by the direction of his father upon a wild lot, cleared the 
greater part of it. erected two dwelling-houses and a barn and 
other structures upon it. expending $500 of his wife’s money in 
so doing, lived on it as his home, was assessed in his own name, 
and paid all the taxes, without any claim for rent or interference 
on the part of the father for nearly twenty years; whereas in 
Foster v. Emerson the father had merely expressed an intention 
to devise the property by will to the son, and, while allowing the 
son the possession and usufruct of the property, retained in his 
own hands the ultimate control. In that case, ns in this, to 
give effect to the statute would be to frustrate the clear inten
tion of the owner to hold it in his own hands as the proprietor. 
The utmost that can be said is. that Noble bought the lot for 
his son. but kept the deed of it. and tin* defendant (the son’s 
wife) understood that he did so because he did not want Frank 
(the son and her husband) to do away with the house, on 
account of his drinking. The father paid wages to the son for 
work done in the father’s business, and allowed him to live rent- 
free on the land—the father paying the taxes and supplying 
materials for any repairs and outlay needed in the house. The 
father paid frequent visits to the place. The father, after the 
son’s death, leased the place without objection, or rather with the 
assent of the wife, and let her have the rent. This was done 
after the expiration of the statutory ten years ; and this, though 
done after the ten years’ limit, was inconsistent with her hus
band licing the owner, and reflects light on the real nature of 
the son’s occupation, for the reasons fully given by Blake. C., 
and Est en, V.-C., in Foster v. Emerson, 5 Gr. 135, at pp. 148, 
154.

I pon another ground also, I think the judgment in appeal 
cannot stand. The father purchased the lot on the 20th Febru
ary. 1895, and gave a mortgage in fee for part of the purchase- 
money on the same day. The son went into possession in April, 
189.), taking subject to the mortgage. Payments were made 
during the series of years by the father to the mortgagee till the 
mortgage was paid off in February, 1910, and the discharge regis
tered in January, 1911. Had the son acquired a title under the

ONT.

DC.
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statute as against the father, yet, according to Henderson v. 
Henderson, 23 A.R. 577, the execution and registration of the 
discharge gave a new starting-point for the statute. And the 
same point was decided by the Court of Appeal in 1 Aid- 

brook v. Ludbrook, 11901] 2 K.B. 96, where Romer, L.J., 
says (p. 100): “If the mortgage be an existing one, and was 
executed before the commencement of the possession of 
the person claiming to have acquired a title by such posses
sion under the Statute of Limitations, then the statute . . . 
undoubtedly applies in favour of the mortgagee, although 
the person in possession may have acquired a good title as 
against the mortgagor and those claiming under the mort
gagor.” The mortgage in this case being paid off by the mort
gagor. the effect is not to discharge the mortgage as against the 
assumed statutory owner, but to reconvey to the mortgagor his 
original title in fee, with the right to possession as from tin- 
date of the repayment : Lotvlor v. Lawlor, 10 Can. S.C.R. 1!I4.

The judgment should be reversed; but I assume that no costs 
are asked, as the plaintiff stated during the argument that he 
was willing to allow the widow to get the balance of the price 
of the land, which the plaintiff has sold, after deducting the 
amount paid on the mortgage.

Appeal allowed.

McINNES v. McINNES.
Peiner Htlirnnl I sin ml Supreme I'ourt, KmZ/iixih. Vil'yerahl n ml

Hnnzaril. ././. January 26. 1912.

1. Wills ($ I 1)—37) —Testamentabt Capacity—Dki.vhion.s l m»kr 
htanmxu Xatvhk ok Act axii Extext or Property.

A testator hsis siillieient capacity to make a will whose mi ml and 
memory are sulliciently sound to enable him to understand its nature 
and effect. who has a comprehension of the extent of the property he 
was possessed of and the objects of his promised bounty, and this 
notwithstanding that he periodically suffered from melancholia and 
incident, delusions, brought almut by the deaths of relatives nr by 
domestic trouble and that on the date of the execution of tin- will he 
was almiit to go voluntarily for treatment to an institution for men 
tu 11 v weak persons at the request of i friend.

| Hank* v. ISoodfellow, L.lt. 5 Q.B. .">49. and Skinner v. Farquhar*»*, 
32 Van. S.C.R. 5H. applied.)

An appeal from the judgment of Judge Rvddiit, Judge of 
Probate, admitting to probate the will of August ine Me lanes, 
deceased.

The appeal was dismissed.
Messrs. />. C. McLeod, K.C., and IV. E. Bentley, for appel- 

hint
Messrs. Xcil McQuarrie, K.C., and ./. J. Johnston. K.(for 

respondents.
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SULLIVAN, C.J. :—We are dealing here with a holograph 
will drawn hy an intelligent man, his own act, unaided by any 
oue. On the face of it there is no delusion apparent. On the 
coutrury, it appears to be a rational aet, rationally done, with, 
as it and the evidence discloses, an understanding of its nature 
and its effect, a complete comprehension of the extent of his 
property and an appreciation of the claims upon him : so far 
the testator “must he held to have been mentally capable of 
conceiving the purpose of expressing it in distinct language, 
and of foreseeing and understanding its legal consequences and 
effects.” ('artwrif)ht v. Cart wright, 1 Phil. 90, Banks v. Good- 
fellow, L.R. 5 Q.B. 549, Hope v. Campbell, [1899] A.C. 1.

It is quite true, however, that notwithstanding this apparent 
mental capacity the testator may have boon actuated by an 
insane delusion. It is contended that he had such a delusion in 
relation to his brother Frank, to whom the deceased devised 30 
acres of land valued at $000, out of a total estate valued at $14,- 
000 : otherwise the will is not attacked.

That the testator had at times delusions as to his future 
state may be admitted. Hut that he had any delusions as to his 
due and proper division of his father’s estate, particularly in 
relation to his brother, has not been established to our satis
faction. The testator’s conduct in paying this brother further 
and considerable sums out of his father’s estate years after he had 
obtained from him a receipt in full of all demands thereon, and 
his especial desire to aid him as he had not succeeded in life, 
shew rather a sane recognition of his brother’s possible claims 
on him, and of the testator’s desire affectionately to remember 
him in his will.

How far the testator’s conscience induced him thus to re
member his brother we are not concerned to enquire. It is only 
because it has not been established to the satisfaction of this 
Court that he had any delusions upon the subject that we think 
the decision of the Judge of Probate is right and ought to be 
upheld. This appeal will therefore be dismissed with costs.

P.E.I.

s. c.
1912

McInnes

McInnes.

Sulllrau. C.J

Fitboould, J., concurred.

II.VK7.ARD, .(.:—This is an appeal from a judgment of Judge 
of Probate, Reddiu, admitting to probate the will of Augustine 
McInnes dated 23rd November, A.D. 1906. Practically the 
only question raised is as to whether or not the testator was 
of sufficient testamentary capacity at the time of the execution 
of the will of 23rd November, 1906.

The facts of the case are as follows :—The testator was a far
mer, who lived at Kruseliffe in this province, possessed of con
siderable means and property and generally looked upon as a 
shrewd and keen business man. His father, who had prede
ceased him many years, was also possessed of considerable pro-
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pert y which he disposed of by will amongst the various mein* 
here of his family including the testator—by his will he the 
father, Michael Mc 1 lines) had appointed three executors, and 
in addition he appointed the said Augustine Mel nues his agent 
and empowered him to collect all outstanding debts.

The will of said Michael Me limes was proved by one only of 
the executors, but beyond proving the will the executor appears 
to have taken no further part—apparently leaving the collect
ing in, management and distribution of said estate to the said 
testator (Augustine Me limes).

Michael McIunes died in the year 1873, and the said Augus
tine Mel unes proceeded to collect in all debts due the estate of 
his father and was fairly successful, and undertook the distri
bution of the assets of said estate amongst his father's devisees 
from time to time.

Some years ago the said Augustine Mclnnes became subject 
to attacks of melancholia, and at times would get into a condi
tion of despondency and would have delusions imagining that 
his heart was affected, that he was going to die, that lie would 
be lost, etc. These attacks appear generally to have been 
brought on by some family trouble, the death of his wife, or 
daughter or son, and would continue for a period of three to 
four months, during which time he would not do much work 
about his farm or take much interest in his business. Some evi
dence was given, which sought to shew that these tits of despon
dency were also brought on by, or came on after, excessive 
drinking of intoxicants; of this there was very little evidence, 
and it could not be said that deceased was of intemperate habits 
—but it would appear that on almost every occasion when lie 
had an attack, it was caused by domestic trouble.

From the evidence given on the hearing I would gather 
that even when subject to these periods of depression, and at 
times under what might lie called delusions, he would, when 
his mind was taken otf himself, he quite rational ; in fact, there 
was no evidence given which satisfied me that he was incompet
ent to capably look after his own affairs at any time. Some 
evidence was given that lie had a mania for making wills: but 
two wills only were produced as having been executed by him; 
the first one dated 27th March, 1905, and the other (and which 
is the subject of this appeal) dated the 23rd November, lWiti. 
Both of these wills are in the testator's own handwriting, and 
were regularly executed—except for the purpose of comparison 
the first-mentioned will does not come up in this appeal.

The real question in this caw is, whether or not the testator 
was of sufficient testamentary capacity to make and execute 
the will of the 23rd November, 1906, it having been executed 
on the day it bears date.

The witness John R. McDonald testifies that he was sent for
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to go to the testator’s house at Krnscliffe, that he went there 
on the evening of the 22nd of November. When he went in 
testator said he was rejoiced—was glad to see him—why didn’t I 
come long ago. Witness said, “Gusty, I am glad to find you 
so well—didn’t think you were so well”- -talked on like this 
to keep him in good humour. Testator said, “IIow do 1 look— 
how do I look, John?” “You look tine, Gusty—fine.” “1 am 
gone, my heart is gone,” he said.

A. He walked the floor. for a minute or two after I went in, he 
was quite calm; that panned oil*, and the old trouble win on him. 
lie wn* gone—hi* heart was gone; he was going to die and such like 
—walking the floor. He kept walking the floor; from the looking 
glass he would walk across the fl<*or and hack again and look in the 
looking-glass, and then turn round to me—“how do I look, John?"

Witness remained at testator's house all night. Testator 
went to lmd early in the night. lie told witness to go to hed. 
The witness went to bed about 11 o’clock. Witness then speaks 
about testator coming into his room during the night, once 
with a lamp and once without, the last time he got into lmd 
with witness and remained about half an hour. On the last 
occasion he said to witness, who had spoken to him “pretty 
wicked,” not to do anything to him—he said, you don’t know 
the state of my mind. Afterwards, he said, I have got to end 
myself—and that was his conversation while in hed.

A. The next morning he wa* walking the floor a# u*uul in ami 
out. He called me out to the kitchen, I wa* in the other room—he 
gave me eome paper* which he afterward* took away again, he gave 
me some instruction* about hi* place; suid that 1 had to look after 
hi* place. Witnea* said; “Where will you be. GustyV Mclnne* 
said: “Oh, 1 have got to end my*elf, John.** “How will you end 
yourself—going to do like such a one?" Mclnne* said: “It is no dif 
fervnee what way 1 do it, it ha* got to Ik» done."

Further remarks followed and witness suid to him; “Af
ter the way you acted last night and the threats you have made 
to-day, you have got to go to the asylum. He refused, he would 
not go. Witness said, “l will take you there, and put you there. 
I am not going to leave you here.” “Well,” lie said to witness, 
‘"do you think it will do me any good if I do go there!” “Cer
tainly witness replied), “they would treat you there.” After 
some time he said he would go. 4rHow will I got” Witness 
replied he would take him. “When will you eome?” “Come 
right away.” “All right,” he said, and witness and testator 
got ready and proceeded to Charlottetown, testator driving the 
Imrsc. .McDonald being asked if on previous occasions testator 
lmd threats of committing suicide said, “Oh, yes, when 
lie was bad at other times”—“he would have to die—have to 
die.”

In fact from several witnesses it would appear that the

4
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tendency of the testator during the periods of depression wen* 
invariably suicidal.

It was on the morning of 23rd November witness McDonald 
accompanied him to Charlottetown, on the way to the Asylum, 
and when arrived at Charlottetown testator requested him .Mc
Donald) to go to the Bishop’s Palace as he said to state his 
case to see if they could do anything for him, witness says lie 
went there to satisfy him, and shortly after he (witness) again 
joined the testator and said, “Gusty, come in”—testator said, 
“Can they do anything for me?” Witness said, “Yes, come in." 
and he walked in with me. Witness says he walked the floor ils 
soon as lie got in. He said he was a doomed man; had to die, 
etc. Witness left testator with Dr. Morrison and went into 
another room, testator talked with Dr. Morrison for a time, 
and eventually Dr. Morrison came where witness was and 
said, “He will go with you to the Asylum ; but he has got a will 
and we have to sign the will first, he wants us to sign the will 
before he will go.” Witness says, he went into the room with 
testator, and he, Dr. Morrison, Father McLellan and testator, 
all four, were there together. Dr. Morrison was writing tin- 
jurat, his recollection is. Dr. Morrison handed him the pen and 
he wrote his name under Dr. Morrison’s, he handed the pen to 
Dr. McLellan who signed his name also. Immediately after the 
signing of the will testator proceeded with McDonald to Fal 
con wood Asylum where he remained for some three months.

Dr. Morrison in his evidence—the will in question bi-inir 
placed in his hands, says: “1 saw him write the words
‘To the Bishop of Charlottetown,’in the body of the will, and 
saw him write his signature thereto—in my opinion the handwrit
ing in the will is his. the writing in date, in my opinion, is 
same as will, have no recollection about date except for this. The 
attestation is in my handwriting, it was duly executed, all pn 
sent at same time—he seemed depressed and had not much to 
say. I think he said he was going to the Asylum and wished to 
make his will. He tilled in the words two or three minutes lie- 
fore signing it.” Witness further says:—

I cannot snv that lie hail a rational understanding—I -aw he 
knew he was making a will, hut 1 don't nay he understood the full 
purport of it.
In answer to the question: “Did he know the extent of his 

property he was disposing of,” witness answered: “1 am un
able to say”—it would look like as if he did know the amount 
of money he was leaving to the Bishop of Charlottetown. Wit
ness says further on :—

If he had not been going to the Asylum I would certainly have 
been more inclined to think he did understand the ellect of the will 
at that time, 1 would suppose he understood the objects of his 
bounty when he wrote the will. Outside of the fuel that 1 knew

7166
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he was being taken to the Asylum. 1 would not have pronounced him 
insane, that morning, that is if I had met him that morning for 
the llrst time. (On cross-examination. witness said): He talked on 
different occasion* about his own condition and said he would do 
away with himself.

Witness being recalled on the question of execution of the 
will said:—

My impression is that the attestation was written lirai, and after
ward lie signed his name. 1 would not have signed the attestation if 
the three were not present.

Dr. G. McLellan says:—
Was present when Augustine Mcliines executed this will. Was 

called in by Dr. Morrison—those present were testator, John Mc
Donald, Dr. Morrison, ami myself, don’t remember of the word* lieing 
written in the will. 1 think when not under delusions he would he 
coin|H‘teiit to dispel* of his property. 1 hud several conversation* 
with him when not .mder delusions. I believe when he signed it lie 
understood that it vas a will. Could not say that he understood 
the extent of it. He would know tlust such a one was his son. From 
the evidence given as to the condition of testator on the day the 
will was executed, lieyond the fact that, he was depressed and some
what despondent it does not appear that he was under any delusion, 
but, on the contrary, was in full possession of his faculties, and ex
pressed himself as willing to go to the Asylum because lie evidently 
thought it would do him good.
Dr. Conroy in his evidence, says:—

Knew testator for many years. Can't say that 1 ever saw him 
under the influence of liquor—saw him under delusions. He wa* 
subject to periodical attacks of melancholia, apart from hi* delusions 
in matters pertaining to his own business 1 would consider him a 
pretty sharp man. lie was decisive in his business affair*. He was 
not capable of dealing with a matter that was in any way involved 
in his delusions. 1 should think he would lie capable of disposing 
of his property amongst his family or his relations.
Other witnesses speak as to the testator’s capacity, namely, 

John A. Mclnnes, Dr. J. T. Jenkins, and say that outside of the 
fact that he was nervous, apprehensive, and at times afraid of 
himself, he was quite capable of transacting business.

Robert E. Mutch, one of the executors named under the 
will deposed:—

That lie had a conversation with testator while in the Asylum, 
wherein testator told him that he had made his will, and 
had made a provision in it for Frank, saying he had wound up his 
father's business, that there was a good deal out and he had got in 
the most of it in sheep, cows, shingles, etc., that he had put them 
down at what they were worth, but it was botliering him, and he 
had made this provision. He said he haul left me to look after it and 
wanted me to see that It was done right.
Dr. Goodwill on direct examination in speaking about tin? 

time during which testator was in the Asylum, says:—

527
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He was agitated, melancholy, with suicidal tendencies. We régir 
(led him as insane—in my opinion lie would would not be fit to make 
a will previous to the middle of January.

On cross-examination lie says it was possible for him to have 
lucid intervals at times; 1 think he was always mentally de
ranged, could not say lie was insane. On comparing the two 
wills he said, one seems as rational as the other. In answer 
to a question as to his (testator’s) knowledge, he said he knew 
who he was leaving the property to, and the amount to each 
when he wrote it—he knew those things, in my opinion, when 
he wrote this document.

Looking at all the evidence in the case and considering 
fully the nature of the indisposition from which the testator 
suffered at certain periods, and that these periods of depres
sion were generally brought on by the death of some member 
of his family, or domestic, trouble of some kind, and that in the 
intervals between these periods of depression—which in some 
instances extended over several years—the testator would be 
quite capable of transacting any business, and also considering 
the fact that even during the period of depression when liis 
mind would be taken off his own imaginary troubles, that lie was 
rational on other subjects, I would hesitate to hold that he was 
not competent at any time to make a will. But with the addi 
tional facts as they appear in evidence that the will in question 
which he produced from his pocket in the Palace was in testa
tor’s own handwriting, that on tin- day he executed it he wrote 
in the words, “To the Bishop of Charlottetown,” for which lie 
had apparently, when writing the will left a blank to be tilled 
up when he would ascertain the proper person to be named 
that this will was to all intents and purposes similar in its pro
visions to a will duly executed by him, and written by his own 
hand about 20 months previously, tin* provisions of the last 
will differing from the previous one only in respect to tin 
changed conditions of his property and a devise of 30 acres ol 
land valued at about $500 to his brother Frank, to whom lie 
had a few months previously intimated an intention to give a 
sum of about that amount. There is no doubt, in my opinion, as 
to his full comprehension of the provisions of the will in ques
tion.

On the argument, the case of Waring v. Waring, <» Moo. 
P.C. 341, decided in tin* year 1848, was cited by counsel for 
appellant as an authority for the doctrine that unsoundness of 
mind, however slight, would render a will void. This law as 
there laid down apparently did prevail for a time, but it is 
not the law now. Since the case of Hanks v. Goodfclloir, L.R. 
5 Q.B. 540, decided in 1870, a different doctrine has prevailed. 
In that case Lord C. J. Cockburn laid it down :—
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That while tin» mind may In* overpowered by delusion* which ut- P.E.I.
terly demoralise it mid unlit it for the perception of the true nature 
of surrounding tiling*, or for the disclmrge of the common obliga
tion* of life, there often are. on the other hand, delusions, which, 
though the offspring of mental disease ami so fur constituting insanity, 
yet leave the individual in all other respecte rational, and capable 
of transacting the ordinary alfa ire and fulfilling the duties and ob
ligations incidental to the various relations of life.

McInnks

llasznrd. J.
Hu also, in tin* saint* judgment, laid down what were essen

tials to the exercise of such a power (to make a will) :—
That the testator shall understand the nature of the act and it* 

effect*; shall understand the extent of the property of which lie is 
disposing: shall lie able to comprehend and appreciate the claims to 
which he ought to give effect.

Following this case in Since v. Smee, 5 P.D. 84, Sir .James 
Ilatmen in delivering judgment said:—

If the delusions could not reaaonahly lie conceived to have had any
thing to do with the deceased's jNiwer of considering the claims of his 
relations upon him and the manner in which lie should dispose of his 
property, then the presence of a particular delusion would not In
capacitate him from making a will.

In Jenkins v. Morris, 14 C.D. <>74, V.-C. Mali in delivering 
judgment, referring to Waring v. Waring, «; Moo. I\(\ 341. and 
Smith v. Tebbitt, 1 1* & I). 398, said:—

I do not hesitate to say that the doctrine laid down in these case* 
and nmv relied on by the plaintiff in this case is not now law. It 
ha* lieen overruled in Itankn v. (loodfclluic, L.R. 5 Q.B. ‘>40. which 
latter ease has lieen followed by Sir .lames Hanncn. in Itruughtun v. 
Knight, 3 1*. & I). 64, and Smee v. Nmrr, 6 P.D. 84. (He further 
said): 1 hold it to Ik* now settled law and that until the contrary 
shall have lieen derided by the House of Lords, it must Ik* considered 
that the mere existence of a delusion j* not sufficient to deprive a 
party of testamentary capacity.

lit Hope v. Campbell, |1899| A.C. 1, where a somewhat 
similar «|Ucstioii of delusions was raised, Lord Watson said:— 

In so fas ns this writing is concerned, there is no delusion apparent 
in the deed and the man who wrote it. it Is-ing his own act. unaided 
by anybody else, so far as I can see must Is* held to have been men
tally capable of conceiving the purpose, of expressing it in distinct 
language and of foreseeing ami understanding its legal consequences 
and effects.

lit the more recent case of Skinner v. Fargnharson, 32 Can. 
S.r.R. .">8, the same doctrine was laid down. In the judgment 
ot Mr. Justice Davies all the leading authorities bearing upon 
the question are fully reviewed, and Hanks v. Good fellow, L.R.
■ • (j.lt. f>49, followed. This case is a comprehensive review of 
all previous decisions hearing upon the question ami settles the 
law so far as this Court is concerned.

After a careful examination of all the evidence, and noting
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ted, and looking at the rational, and it might be said wise dis
position made of his property, and sueh as a man in possession 
of all his faculties would reasonably he expected to make, and

McInner applying the law as laid down in Hanks v. Good fellow, L.It. 
Q.B. 549, and other authorities along the same line, and tIn- 
Supreme Court ease of Skinner v. Farqnharson, 32 Can. S.C.R.

ILuutrd. J. 58, decided in 1902, 1 am of opinion that the testator when In- 
executed his will of 23rd November, 190(1, was not influenced 
by any delusion and understood the nature of his act and its 
effects, the extent of the property of which he was disposing, 
the various objects of his bounty and the claims of those to 
which he ought to give effect, and that it was his own free 
spontaneous act uninfluenced by any one.

The judgment of Judge Reddin, Judge of Probate, should, in 
my opinion, Ik* confirmed, the will of 23rd November, 190(1, ad
mitted to probate, and this appeal dismissed with costs.

A ppcal dism is si d.

ONT. VERNER v CITY OF TORONTO.

H.CJ.
1912

Ontario High Court. Midillrton, ./ January 24, 1912.

1. Hospitals (8 1—<1)—Establishment by Une Municipality in Limits 
of Amoixixo Municii-auty.

Jan. 24. The obtaining of the consent of the municipality within which nr 
tain lands lie, to the use of said land- hv another municipality for 
an isolation hospital required under section 104 of the Public Health 
Act, R.S.O. 1897, ch. 248. is not a condition precedent to the acquir
ing municipality's power to make the purchase.

2 Municipal Corporations (8 11 F 3—192)—Purchase ok Land-At 
tacking Legality—Status.

Whether a municipal corporation with power to purchase ami 
hold real estate for certain pur|(o*es has acquired and is holding 'aid 
property for other purposes is » question that cun only Is- determined 
in a proceeding at the instance of the Crown.

3. Courts (81 C 3—104)—Completed Purchase of Lands by Munici
pality—A N N ULM ENT.

The Court has no jurisdiction to rescind a sale actually carried out 
to a municipal corporation at the suit of a ratepayer, or to compe* 
the vendor to repay the price if the municipality had statutory mover 
to purchase lands for the object specified, although the actual u«cr 
of the lands for that object could only be carried out with 1li<- con- 
sent of another municipality which consent had not yet been obtained.

4. Municipal Corporations (611 D—146)—Ratepayer's Action Attack
ing Validity of Completed Purchase—Remedy.

The ratepayers' right to prevent an expenditure of municipal funds 
for purposes ultra rire» the corporation does not justify an action to 
rescind a completed purchase mid to compel the vendor to repay the 
price he has received; his remedy in such case is to hold the indivi
dual councillors responsible for the loss.

Action by John Vemer, on hvhulf of himself and all other 
ratepayer» of the city of Toronto, against the corporation of
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the city of Toronto and one Thompson, for a declaration that the 
defendant corporation were not legally empowered to purchase 
certain land in the township of York, alleged to have been pur
chased for the purpose of erecting an isolation hospital thereon, 
md to set aside the conveyance from the defendant. Thompson 
to the defendant corporation, and to restrain the defendant cor
poration from expending any money on or taking any steps to
wards the purchase of the land or the erection of the hospital 
thereon.

ONT.

H. C. J. 
1918

Toronto.

Middleton. J.

IV. Chisholm, K.C., for the plaintiff.
II. L. Drayton, K.(\. for the defendant corporation.
('. A. Moss, for the defendant Thompson.
Middleton, J. :—I am content to accept the statement in 

Dillon (Municipal Corporations. 5th cd.. par. 990) :—
Whether a municipal corporation, with power to purchase and hold 

real estate for certain purposes, has acquired and is holding such 
property for other purposes, is » question which can only 1** deter
mined in a proceeding at the instance of the State.
The municipality has the power to purchase and hold lands 

ror the use of the corporation (Municipal Act, 1903, see. 534), 
and has. for certain purposes, the further right to expropriate 
lands both within and outside the municipal limits.

Under sec. 104 of the Public Health Act, this hospital cannot 
be established without the consent of the township of York. This 
consent was not asked at the date of the purchase, and. when 
asked, has been refused, or, perhaps it should be said more ac
curately, was not given.

It is argued that, this being the object of the purchase, the 
consent should have been obtained before the land was pur
chased. The statute does not so provide. All that it aims at is 
the establishment and maintenance of the institution which the 
municipality may regard as objectionable. There can be no ob
jection to tin1 ownership of the land by another municipality.

The city council, fearing that the disclosure of their plans be
fore the site bad been secured might make it impossible to pur
chase at all, or at a reasonable price, bought before any appli
cation was made to the township. This course was prudent; 
but, whether prudent or not, I have no right to criticise, if it was 
within the power of the council, as I think it was.

The eouncil, if they cannot obtain the consent of the town
ship. may have to use the land for some other municipal purpose, 
or may, if they see fit to determine that it is not required, sell. 
This, it is said, is speculation in land, which is ultra vires. I do 
not think so. Speculation and the making of a profit out of the 
land by resale formed no part of the motive for the purchase. 
The purchase was made because it was deemed a good business 
transaction to buy the site before disclosing the municipal inten-
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lions. The municipality took the chance of obtaining the consent 
of the township, and took the chance, if the consent is finally re
fused, of selling without loss. I cannot find any jurisdiction in 
the Court to interfere with this. Nor should I do so unless I 
found some express prohibition.

I can find no trace of any right in the Court to rescind a sale, 
actually carried out, at the instance of a ratepayer. A ratepayer 
has the right to prevent the es re of municipal funds for
purposes ultra vires the corporation ; and, when a loss occurs by 
reason of the ultra rires transaction, he may hold the individual 
councillors responsible for the loss; hut this does not justify an 
action to rescind and to compel the vendor to repay the price 
he has received.

This land has been purchased ; the title has passed ; as be
tween the vendor and purchaser the transaction is completed. If 
the land was not purchased “for the use of the corporation” or 
“the public use of the municipality,” then the Crown can 
object.

It is clear that this land was purchased for the use of tin- 
corporation. There is no room for the suggestion that any other 
than a municipal purpose was ever contemplated.

The purpose of tin* purchase was plain from the proceedings 
of the council—the establishment of an hospital for contagious 
diseases.

If in any way material, I find that there is no evidence 
brought home to the vendor of knowledge of the purpose of tin- 
purchase before the completion of the sale.

The action must be dismissed with costs.
Action dismissal.

MESSERVEY v. SIMPSON et al.

Manitoba Kim/* Hnich, Hobson, J. March 5, 1012.

1. Parti kb ( 8 11 A f> 80) — Partners .Ioinkd in Slamdkh Action—Ihkh.i
LABITY.

At a rule there can lie only one defendant in an action of «•litn«l*->. 
namely, lia- person who uttered the words complained of. ami unlets
the plaint iff pleads that one defendant instructed ......... liter to utt-i
the slander sued on, a claim against two itentons jointly, although 
alleged to la* partners, will lie struck out as embarrassing.

I See (Mgers on Libel, 6th ed.. p. 001. and see Annotation to t !.

Appeal from an order of the Referee striking out portions 
of the statement of claim. The action is for damages for certain 
alleged torts. The individual defendants are the two members 
of the partnership firm of Simpson and NeIles and the other 
defendant is a eor|>oration. The Thiel Detective Service Con: 
patty. Limited. The statement of claim alleges that for a period

7690
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prior to 7th Decernin'!*, 11)11, plaintiff had Ihm'H c l>v
Simpson & Xellea as a driver, which employment ccaacil on said 
date

Tin1 plaintiff woks damages for false imprisonment and slan
der. lie makes the charge against the three defendants jointly.

.V. /•’. Ihi(ii I, K.C.. for plaintiff.
II. VhiUippg, for defendants.
Hobson. .1.:—The matters now particularly in <|Ucstion are 

the charges contained in paragraphs 4, f>. (i. and 7 of the state
ment of claim wherein it is alleged that the defendants falsely 
and maliciously spoke and published defamatory words con
cerning the plaintiff, imputing theft from defendants Simpson 
& Xelles. This charge is made jointly against the two inernla-rs 
of a partnership ami an incorporated company. I’nder the old 
procedure this was such a misjoinder as to have defeated the 
action. See Carrier v. Carrant. 2d C.C.C.IV 27(1. See also Otlger 
on Libel and Slander, nth ed.. at foot of page (101.

In brief 1 would sav that it is my view that these elausi-s 
4. 5, 0 and 7 are embarrassing and that any defendant is 
entitled to have them struck out under Hide 212(>.* The same 
remark applies to the words struck out of paragraph S.

The appeal should be dismissed with costs as in the Heferee's 
order. Time for amendment will In- extended if desired.

.1 pp( a I dis n\ ism d.

Annotation — Parties (g II A 5—86) — Irregular joinder of defendants —
Separate and alternative rights of action for repetition of slander.

(Mgers (in his treatise on Libel nml Slander, 3th ed.. at foot of page 
Itul. referred to in v. Mimi/mon, above ro|mrted) sav»: "As » rule
there can be only one defendant in an action of slander, viz., the |s-rson 
whose lip- uttered the words complained of. If. however, the pluintilT can 
shew that A. instructed It. to utter the slander sued on. tlie slander he- 
comes a joint tort, and A. and It. can Is* made defendant- in the -nine

Where sjieciul damage is essential to the cause of action, the plaintilT 
should he careful to sue only that |»er*on whose utterance of the slander 
actually caused him special damage. He should not *ue the originator of 
the falsehood, if bis utterance of it has pnsluced no direct injury to the 
plaintitr. unless be can prove that the originator dc-ired ami intended the 
publication which has produced the damage. IVAifnrg V. Muiflnard, *24 
(J.B.O. «Cio. 39 L.J.Q.H. 324. tl Times L.R. 274.

With a libel, however, the caw is different. Whenever more jiersons 
than one are concerned in the same puhliro>tion, the plaintilT may sue all

•Rule 320 of the Manitolia King's Itench Act, R.S.M. 1902, cb. 4U. is as 
follow»:- -

320. [Striking out or Amending Scandalous or Kmbarrassing Matter».] 
The Court or a Judge may. at any stage of the proceedings, order to la
st ruck out or amended any matter in the pleadings respectively which may 
Ik- unnecessary or scandalous, or which may tend to prejudice, embarrass or 
delay the fair'trial of the action. [Taken from 3# and 39 Viet. (Man.), ch. 
6, r.’ 318.]
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MAN. Annotation(nintinued)— Parties (§ II A 5—86)— Irregular joinder of de
fendants—Separate and alternative rights of action for repetition of

Annotation

Joining 
defendants 
in slander

or nnv of them in the mime action. Thus, where the libel lias appeared in 
a newspaper, he van always join as defendants in the same action the pm 
prietor. tlie editor, the printer, and the publisher, or so many of them 
as he thinks lit. But where there are two distinct and separate publica 
lions, even of the same libel, one by A. and the other by B.. separate 
actions must, as a rule, Ik* brought. S'ailler v. tit. IV. Ily. Co., (181M1] A.C. 
450, <15 L.J.Q.R. 4(12, 45 XV.R. 51, 74 L.T. 501 ; hut see Conipania Sansinena, 
etc. v. Il militer, 1010] 2 K.B. 554. The plaint ilT is not now, and never 
was, obliged to join as a defendant every person who is liable. He may. if 
he prefer, sue only one or two; and the liability of the others will he no 
defence for those sued, and will not mitigate the damages recoverable 
Odgers on Libel, 5th ed., p. .'107. But a judgment against these is a bar to 
a subsequent action on the same publication against anyone else who was 
jointly liable with them; for all persons engaged in a common wrongful 
act are liable jointly and severally for the consequent damages. Co. Lit. 
232(o); 1 Wins. Naund. 291(f); Hutton v. Clarke, 11 Taunt. 20; Odgers. 
Libel and Slander, 5th ed., p. 002.

An action for slander is subject to the rule that in any action of 
tort there can lie only one defendant unless defendants are sued as joint 
tort feasors. McEvoy v. Wright (1904), 3 O.W.R. 428. Where two de
fendants were joined in an action for slander in which a like amount of 
damage was claimed from each defendant, an order was made requiring 
plaintilf within two weeks to discontinue the action against one or the other 
of the defendants, and to make all necessary amendments. Ibid.

Causes of action for conspiracy ami slander cannot lie joined. Devaney 
v. World Xewspaper Co., 1 O.W.N. 454; no* can there lie a joint action f-ir 
oral slander against several defendants, though uttered at the same time. 
Carrier v. Carrant, 23 U.C.O.V. 270. They can only lx* joined in an 
action for conspiracy to defame. Deraney v. World Xnrspaper Co. (1910),
1 O.W.N. 4.34, 455, alllrmed 1 O.W.N. 472; see also a subsequent decision 
in the same ease 1 O.W.N. 547 and Eruns v. ./affray, 1 O.L.R. 1121.

MAN. ALEXANDER v. SIMPSON et al.

K.B.
1012

Manitoba King's Dench, Robson, ,/. March 5, 1912.

1. Pi.KADixtie (8 Il L -251)— Statement ok Claim—Alleuatiox ok Con

Mar 5. The mere use of the words “in collusion" in a pleading claiming 
damages against a defendant for having “in collusion with" his co-de
fendant defamed the plaintiff is insullicient to sup]mrt a claim for 
damages for conspiracy.

Appeal from an order of the Referee in Chambers striking 
out certain portions of the statement of claim.

The action was for damages for false imprisonment and 
slander, and resembles that of Mcsservey v. Simpson it ul.
|nnh 1 D.L.R. 532], the defendants being the same.

•V. F. Ilatpl, K.C., for plaintiff.
//. Fhillipps, for defendants.
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Robson, J. :—Paragraph 2 of the statement of claim alleges 
two causes of action for false imprisonment, one against the 
defendants Simpson & Nclles, the other against the three defen
dants. The learned Referee directed that these be struck out 
with leave to substitute allegations in separate paragraphs. 
While this may not have been necessary. I will not interfere with 
the discretion so exercised.

Paragraph 3 and the parts of paragraphs 4 and 5 struck out 
by the Referee were objectionable for the reason mentioned by 
me in the Mcsservey Case faith*, 1 D.L.R. 532]. and the Re
feree’s order thereon must stand.

The whole of paragraph 6 was struck out by the order in 
appeal. This paragraph alleges that the defendants Simpson & 
Nelles in collusion with the other defendants defamed the plain
tiff. It occurred to me that this might be treated as an allega
tion of a conspiracy to defame within Carrier v. Garrant, 23 
U.C.C.P. 276. but one charge made in the paragraph seems to he 
levelh 1 at defendants Simpson & Nelles. and the other at de
fendant Simpson. The paragraph is ambiguous as to whether 
defendant the Thiel Detective Company is being sued or merely 
named as a party in collusion. The defendant company is en
titled to have that cleared up. Moreover, I do not think the mere 
use of the words “in collusion” sufficiently indicates to the de
fendants that they are being charged as members of a conspiracy 
to defame plaintiff, if that were really the pleader's intention. 
I will not interfere with the Referee’s order. Amendments lie- 
yond those allowed by him may be proper and that phase may 
be spoken to. Costs in cause to defendants Thiel Detective Co. 
in any event.

A ppeal (Iism issed.

MAHONEY v. LESCHINSKI.
Saskatchewan Supreme Court, llWinorr, <*.■/.. Lamont, Xciclantls, 

Johnstone anil llroirn, JJ. March 0, 1012.
1. Intoxicating LujroR* (->111 F—S3)—Same diking Vboiiiiiitkii Hot bh— 

Serving two Pkbsonh at Same Timk—Separate Salks.
Where a bar-tender of a licensee, permitted to sell intoxicating 

liquors, sold, during prohibited hours, two separate orders for intoxi- 
eating liquors to two individuals both present at the same time and 
place earn man paving for the liquor furnished him. such constitutes 
two separate and distinct violations of the Saskatchewan liquor license 
law. and the holder of the license is liable to two separate |*enalties.

I \potheenriea' <V v. Jones. |1*931 1 V iU) 89. and It. v. fieott, S3 
L.J.M.C. 15, distinguished.!

A case stated by the police magistrate of the city of Regina 
to the Supreme Court of Saskatchewan nt bane, in respect «if his 
acquittal of defendant for an alleged offence under a liquor 
license law.
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The magistrate’s order was set aside and the matter remitt. I 
to him with a direction to convict.

A. Ifoss, for appellant, informant.
•/. /•*. Bryant, for respondent, defendant.
The judgment of the Court was delivered by 
Brown, J. :—The respondent was charged before William 

Trant, Esquire, n police magistrate.
for Hint he, the said Simon Leschinski. nt the city of Heginn, on the 
2nd day of December, 1011, in hi** premises, being n place where Ihpmr 
may be sold, to wit. tho Royal Hotel, unlawfully did sell liquor to om- 
Mnx M. licnhoff during the time prohibited hv the Liquor License Act 
for the sale of the same without any requisition for medical purpose, 
as required by the Act lieing produced by the vendee or his agent.

The charge was tried and determined by Mr. Tran! on 
December 18th, 1911. The evidence shews that on December 
2nd. which was a Saturday, between the hours of seven-thirty 
and nine o’clock in the afternoon. LenhofT and one ('ollinson 
went to the respondent’s hotel, being a licensed premises, and 
that upon Collinson asking one Wilson, the lmr-tender of the 
hotel, what chance then- was of getting a drink, they were shewn 
hv him to a room upstairs. Wilson there asked each man wluit 
he would have, and they both gave orders. Collinson orde.vd 
a bottle of whiskey, and LenhofT a bottle of whiskey ami also a 
bottle of beer. The one order followed the other almost inmii- 
diately. and each party at the time of giving the order paid 
Wilson for what each respectively ordered. Wilson, upon get
ting the order and the money, left the room, anil soon returned 
with Collinson’s bottle of whiskey and LenholY’s lnitlle of beer. 
Lenhoff’s bottle of whiskey was subsequently delivered to him 
downstairs by Wilson, and the evidence shews that Wilson went 
into the bar and got this last bottle at eight-fifty o’clock p in., 
and the respondent was seen to open the Imr a few minutes 
before Wilson got the same; in fact, the evidence shews that the 
respondent was aware of all that was taking place. The bottles 
of beer and whiskey which were delivered in the room were 
opened ami part of the contents drunk there by LenhofT and 
Collinson.

The respondent was convi»i d of the sale to Collinson. hut 
upon hearing the evidence in this case, the magistrate di.nni"*d 
the charge, being of opinion that the sales to LenholT and Collin 
son constituted but one offence. At the request of the appellant 
the magistrate has stated a case under section 761 of the Crim
inal Code for the opinion of this Court.

Counsel for the respondent supports the order of the magis
trate on two grounds: firstly, that the sales to the two men con
stituted one transaction and were in reality one sale to the two 
men; secondly, assuming there are two sales, the respondent is 
only liable to one penalty, as tin* two sales were made on the
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same day. and the Act does not contemplate that the penalty 
provided hy it should follow each separate sale made on the same 
day. The sections of the Liquor License Act. being chapter 130, 
R.S.S. 1909, that hear on the matter are 65, 83 and 110. Hy 
suh-seetion 1 of section 65 it is enacted thut-

SASK.

1912

Mahoney

In ii 11 pliK'vx where intoxicating liiptor-* are lioenieil to lie sold by Lerchinrki. 
retail no unie or other disposal i.f t: ;iinr* «hull take place therein Brown J 
or on ttie promîtes thereof or out of or from the sninr to any person 
or persons whomsoever save iis hereinafter provided from or after the 
hour of seven of the eloek on Saturday night till seven of the clock on 
Monday morning thereafter.

This suh-seetion then goes on to make similar provisions as 
to wholesale premises, and finally provides that no liquor, 
whether sold or not. shall he permitted to he drunk on the pre
mises during prohibited hours. Hy sub-section 2 of section 65 
the sale of liquors is prohibited on certain other days of the 
year. Hy sub-section 4 of section 65 it is provided that no bar
room shall lie kept open at any time during prohibited hours. 
Sections 83 and 110 are respectively as follows:—

83. Violation of any of the provisions of subsections (1). (2) and 
(4) of section 0."» hereof shall lie an offence f ir which the person 
violating shall be liable on summary conviction:—

1. For the tlrst offence to a penalty of not less than #50 nor more 
than $100 and in default of payment forthwith after conviction to not 
less than two months' nor more than four month'* imprisonment:

2. For the second or any hubsequent offence to a penalty of not less 
than $100 nor more than $200 with absolute forfeiture of license 
and in default of payment forthwith after conviction to not less than 
four month*' nor more than six months' imprisonment with absolute 
forfeiture of license or to imprisonment for not less than one month 
nor more than six months with absolute forfeiture of license or to 
both fine and imprisonment with absolute forfeiture of license.

110. Convictions for several offences may lie made under this Act. 
although such offences may have lieen committed on the same day; 
hut the increased |s»nalty or punishment hereinliefore imposed shall 
only Is* incurred or awarded in the case of offences committed on 
different days and after information laid for a first offence.

With reference to the first contention, the evidence shews 
that each man gave his separate order and paid for same. It was 
done at practically the same time, nevertheless, the orders were 
distinct and separate, and had delivery taken place after pay
ment, each man could be charged only (assuming that a charge 
could he made at all) with what he had respectively ordered. 
N«> distinction can he made in this respect between the sale of 
liquors and that of any other commodity, as the orders were 
separate, and delivery made pursuant to the orders, and each 
man paid for what I ' si. and as there was nothing to shew 
that the two men were to he jointly responsible for the two

36—1. U.I..K.
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orders, I am of opinion that the sales to Lenhoff and Collinson 
were separate and distinct and constituted two separate sa 1rs.

As to the second contention, counsel in support thereof cited 
the cases of Crepps v. Durden, 1 Cowper 640, and Smith’s Ldg 
Cases (11th ed.), <>51 ; Apothecaries* Co. v. Joins, |1H93 |
Q.B.l). 89; Rex v. Scottf 33 L.J.M.C. 15; and The him, \ 
Swallow, 8 T.R. 284. But an examination of these cases shews 
that the enactments under which they are decided are directed 
against an habitual or continuous course of conduct and not 
against an individual act, and it is on that ground that these 
deeisions are lmsisl. The case of Crepps v. Durden, 1 Cowper 
640, is one brought for violation of the Sunday Trading Act. 2!» 
Car. II. eh. 7; and it was there held that a baker who sold a 
number of hot loaves on the same Sunday could not be convicted 
of more than one offence. The wording of the Act is as follows: 

Whoever shall do or exercise any wordly labour. business or work 
of their ordinary calling on the Lord's Day, etc.

fjord Mansfield, in giving judgment, says:—
On the construction of the Act of Parliament, the offence is, “exercis 

ing hi# ordinary trade upon the Lord's Day;" and that, without any 
fractions of a day. hours, or minutes. It is but one entire offence, 
whether longer or shorter in point of duration; so. whether it consist 
of one or a number of particular acts. The penalty incurred by this 
offence is five shillings. There is no idea conveyed by the act it-elf. 
that, if a tailor sews on the Ixird's Day, every stitch he takes is a 
separate offence; or, if a shoemaker or carpenter work for different 
customers at different times on the same Sunday, that those are hi 
many separate ami distinct offences. There cm lie but one entire 
offence on one and the same day; and this is a much stronger case 
than that which has been alluded to, of killing more hares than one 
on the same day; killing a single hare is an offence; but the killing 
ten more on the same day will mit multiply the offence, or the |s>nalty 
imposed by the statute for killing one. Here, repeated offences an* 
not the object which the legislature had in view in making the statute; 
but singly to punish a man for exercising his ordinary trade and 
calling on a Sunday.
The ease of Apothecaries' Company v. Joins, f 1893) 1 Q.H.D. 

89, is of a similar character to the laat. It was brought umler the 
Apothecaries Act, 55 Geo. III. ch. 194. by which it is enacted 
that “if any person shall act or practise as an apothecary in any 
part of England or Wales without having obtained such certi
ficate as aforesaid, every person so offending shall, for vry 
such offence, forfeit and pay the sum of £20.” The defendant 
had prescribed for and supplied medicines to three different 
patients on three separate occasions on the same day. Baron 
Pollock, in giving judgment, says: —

The question 1 have to determine is. whether umler these words the 
advising and prescribing for these three persons consecutively under 
the circumstances constitutes three offences or one offence. The words
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of the Act appear to me to point rather to an liahitunl or, at all 
events, a eontinm‘<i course of conduct than to an isolated act as con
stituting the offence.

And further on. referring to the case of Crepps v. Durden, 1 
Cowper 640, he says:—

It appears to me. therefore, to he clear that however the subject- 
matter and character of the offences created by the two statutes may 
differ, they are both directed against an habitual or continuous course 
of conduct and not against an individual act.
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Leschinski

The case of R. v. Scott, 33 L.J.M.C. If), was decided on the 
special wording of the form of conviction which is given in sec
tion 8 of the statute. 10 Geo. II. ch. 21 ; and the case of The King 
v. Swallow, 8 T.R. 284. simply decided the point that a defend
ant could he convicted of several offences in the same conviction, 
and does not help the respondent in this case. On the other 
hand, the case of Brooke v. Milliken, 3 T.R. 509. was an action 
brought under the statute 12 Geo. II. ch. 36, which enacts as 
follows :—

It shall not lie lawful to import or bring into this kingdom for sale 
any book, first composed or written and printed and published in this 
kingdom, ami reprinted in any other place whatsoever; and if any 
person knowing the same to lie so reprinted ami imjiorted, shall sell, 
publish, or expose to sale, any such book or books, he shall forfeit the 
said book or books, and the same shall be forthwith damasked, and 
such offender shall forfeit £5 and double the value of every hook which 
lie shall so sell, etc., together with costa, etc.

Two distinct sales on the same day were proved against the 
defendant, and it was determined by l»rd Kenyon that it was 
tin- net of sale that was the offence, because he held that “two 
penalties may Ik» recovered, because they were two distinct acts 
of sale.” Again, in the case of In re Hartley et al., 31 L.J.M.C. 
232, it was held by Mellor. J., under the Public Health Act, 
1848, that “each exposure of a piece of had meat was a separate 
offence.M 1 have been unable to see the statute in question in 
this case, and therefore am not aware of its exact wording. In 
every case when1 several acts are charged to have been com
mitted it must depend upon the construction of the statute to 
which they refer as to whether distinct penalties are incurred 
and ought to be awarded for each act. or whether the several 
acts form hut one aggregate offence and require hut one penalty. 
Paley on Convictions, 8th ed., 283. Now, looking at the legis
lation bearing on this case, it in my judgment shews an intention 
that every sale made contrary to the provisions of section 65 
should he regarded as a separate offence and visited by the 
penalty prescribed in section 83. The wording is that “no sale 
shall take place,” and not that “no one shall sell”—indicating 
that the offence is not in carrying on the usual business of the 
licensee, hut rather that each sale shall constitute an offence in
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SASK. itself. Again, we find in sub-section 4 of this same section pi-., 
vision for keeping the bar closed, and by virtue of sub-sections 

]912 and 4 no one is allowed in the bar during the prohibited hours 
except the licensee, a member of his family, or his employ.., 

Mahoney anti then only during specified hours and behind locked doors 
Leschinski. »nd for the sole purposes of checking accounts and clcHiiimr up.

These latter sub-sections indicate an intention to prohibit the 
Brown, j. ijcengt,e carrying on his usual business of soiling liquors, in con

trast to the first sub-section, which indicates an intention to make 
each and every sale of liquor an offence, whether made in the 
bar or elsewhere on the licensed premises. And section 8:1. which 
fixes the penalties, notes the distinction between sub-sections 1 
and 4 of section 65, and makes the violation of the provisions 
of each a separate offence, to be visited with a separate penalty. 
Again, section 110 tends to further confirm this view, because it 
provides that convictions may be made for several offences 
though committal on tin sanu dag; and at the same time it pro
tects the licensee from the increased penalty in such cases.

I am, therefore, of opinion that the magistrate was wrong 
in dismissing this charge, and that his order should be set asi.l.1 
and the matter remitted to him with the opinion of this Court 
that tin* dismissal of tin* complaint was erroneous and that tin* 
defendant ought to have been convicted, and that the magistrate 
should Ik* directed to convict the defendant of the offrun
charged in such amount as he may deem proper, and with or 
without costs, as he may see tit. This appellant should haw his 
costs of appeal.

Unnit ltd with direction to convict

ONT. Re MILNE AND TOWNSHIP OF THOROLD
7TT" Ontario Court of Appeal, Mohs, (>.. f/erroir, Maclarea. Meredith, unit 

I layer. JJ.A. January 17. 191*2.

------ 1. Evidence (|1II>—127)—Exemptions—Saving Clause—On is.
*n- *'• When there his been h deviation from » statutory requirement the

onu* lie» upon those supporting the deviation to shew that the effect 
of same comes within the terms of a statutory saving eluu-v intend 
ed to validate the result «.f the voting, notwithstanding the ur 
renve of certain errors and irregularities in procedure.

\lfr Hilth and Toirn of Almonte (HUH), *21 O.LR. 362. di-tmgu 
iahcd.J

2. 1 ntoxivatixo Liquors (|IC-—33)—Locai. Option—Form of Ballot. 
Where a local option by-law i* voted upon at the same time a- "thrr 

by laws, the fact that the ballot used Iwire the word* “For the Bv law 
and ‘•Against the By-law1* respectively instead of the words "Foi Ls-al 
Option" and “Against Ixx-al Option." respectively in respect <>t - ich 
the voter was to signify his vote is a departure from the statutory 
form which is not cured by the provisions of section 204 of tin- <Vm 
solidated Municipal Act. Out.. 1903, and by see. 7(35) of tin- Inter
pretation Act, 1007. which provide that deviation* not affecting the 
substance or calculated to mislead or which appear not t have 
affected the result, are not to Is- grounds for annulling the vote 

[B.S.O. 1807, eh. 245. *e,\ 141. as amended by 8 Edw. VII. <h. M. 
see. 10, considered.)
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Appeal from the order of the Divisional Court affirming the 
order of Sutherland, J.

David Milne was the applicant for an order that by-law No. 
13, passed on the 4th February, 1911, by the Municipal Council 
of the Township of Thorold, and intituled, “A By-law to Pro
hibit the Sale by Retail of Spirituous, Fermented, or other 
Manufactured Liquors in the Municipality of the Township of 
Thorold,” be quashed.

ONT.

C.A.
1012

Re

Township

Tiioboi.d.

April 6, 1911. The motion was heard by Sutherland, J., in 
the Weekly Court at Toronto.

J. Ilaverson, K.C., for the applicant.
//. 8. White and J. F. Gross, for the respondents.

The judgment appealed from was as follows :—

April 10, 1911. Sutherland, J. :—The motion was made 
upon the following, among other, grounds:—

1. That the ballots used for voting on the said by law were 
not in accordance with the form prescribed by sub-sec. 8 of 
sec. 141 of the Liquor License Act, in that, instead of being 
in the form prescribed by the said Act, requiring the 
words “For Local Option” and “Against Local Option,” there 
were used the words “For the By-law” ard “Agailist the By
law. ’ *

2. That, by reason of the use of the said ballot, many elec
tors were misled, and the vote ns given does not truly represent 
the vote of the electorate.

The vote upon the said by-law was taken on the 2nd Janu
ary, 1911, when 330 votes were cast for the by-law and 209 
against it. with the result that the by-law was carried by a 
small but substantial majority beyond the three-fifths majority 
required.

The form of ballot used lias printed on the face of it, in 
rather small type, the following words : “January 2nd, 1911, 
voting on by-law to prohibit the sale of intoxicating liquors sub
mitted by the Council of the Township of Thorold,” in addi
tion to the words “For the By-law” and “Against the By-law.”

It appears that at the election in question, in addition to the 
regular municipal ballot for the purpose of electing members 
to the council, there was a third ballot similar in size to the 
ballot which 1 shall term the “Local Option Ballot,” already 
mentioned, but different in colour, and having printed upon 
it the following. “January 2nd. 1911, voting on by-law to 
grant certain rights to the Niagara Falls. Welland and Dunn- 
ville Electric Railway, submitted by the Council of the Town
ship of Thorold,” and also the words “For tin* By-law” and 
“Against the By-law.”
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Sullivrlaml, J.

It is contended on behalf of the applicant, that, in conse
quence of the similarity of these ballot papers, and in const-, 
quence of the fact that the local option ballot was contrary to 
the statutory form, in that it did not have the words “lor 
Local Option” and “Against Local Option,” but the suhsti- 
tuted words “For the Ity-law” and “Against the By-law.' tlie 
electors were confused and misled, no proper vote can be said 
to have been taken, and the by-law should be set aside.

Considerable evidence was taken intended to shew that the 
electors had been made familiar, by canvassers on both sides, 
with the proper form of ballot to be used at the election; that 
on the day of the election attention was called to the ballot not 
being in proper form; and that in individual cases electors had 
actually been confused, spoiling their ballots, and being row- 
pelled to ask for a second ballot before succeeding in properly 
recording their votes.

Evidence was also adduced to the effect that one elector 
had actually been misled, had marked his ballot wrongly, and 
only learned later what he luul done, by discussing the loriu 
of the ballot with other persons.

The evidence is confined to some half a dozen voters alleged 
to have been confused; and the suggestion in several of these 
eases is, that its form led them to think that they were voting 
“For Public Houses,” that is to say, for the continuation of 
the sale of liquor in public houses, rather than for a by-law to 
prohibit such sale. The evidence as to this does not impress me 
as at all satisfactory. It is, of course, a pity that in this cose, 
as in so many eases in connection with the submission of bv- 
laws of this character to the people, plain statutory re<|iiire- 
ments should not be observed. It is very difficult, howev- r, to 
see how any intelligent person could be confused and misled, 
as the witnesses in question state they were.

In the case of lie Sinclair and Town of Owen Sound 1906), 
12 O.L.R. 488, in which “it was objected that the voters were 
confused or misled by the colour of the ballot papers being 
similar to that used for voting upon another by-law at the same 
time and place. One was scarlet, the other pink. Each ballot 
had printed on its face a statement of its purport and effect 
Hi Id, that no person of ordinary intelligence, exercising ordin
ary care, could mistake one for the other; and this objection 
was . . . overruled.” In the present case each ballot " bad 
printed on its face a statement of its purpo-t and effect . "

And in the case of Re Giles and Town of Almonte (1910), 
21 O.L.R. 362, it was held, after the passing of 8 Edw. VII. 
ch. 54, sec. 10, by which it was provided that sec. HI of the 
Liquor License Act is amended by adding thereto the follow
ing sub-section: “8. The form of the ballot paper to be used 
for voting on a by-law under this section or any sub section
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thereof shall be as follows:—‘For Local Option’—‘Against 
Local Option;’ ” that, where the ballot paper used was not 
that prescribed by the said amendment, but “For the By-law” 
and “Against the By-law,” such defect in form was cured by 
the Interpretation Act, 7 Edw. VII. ch. 2, see. 7 (35), and that 
the mistake was not such as was calculated to mislead the 
voters. It was held in that, case by Meredith, C.J.C.P., 1 0. 
W.N. 698, in the first instance, “that the expressed wish of 
the voters ought not to be defeated by the clerk’s mistake in 
departing from the words of the statutory form, where it is 
not shewn that the departure confused any one and so prevented 
the will of the voters from being manifested; that the circum
stances brought the case within the gauge of the Interpretation 
Act, 7 Edw. VII. ch. 2, sec. 7 (35).” And in appeal from that 
decision, as reported in 21 O.L.R. and already cited, Britton, 
J.. says, at p. 364: “Then this mistake was not in this case 
calculated to mislead. It was not even plausibly suggested how 
any voter could in voting upon this by-law be misled by the 
mistake in the words upon the ballot.” And further: “No 
one has said that he or any one else was misled.” And Clute, 
J., at p. 365, says: “Although the words used were ‘For the 
By-law,’ instead of ‘For Local Option,’ they were, in my 
view, the same in substance. Nor do I think the change was 
calculated to mislead any voter.”

The conduct of the election in question is not attacked in 
any other material respect. It is, however, contended by 
counsel for the applicant that he has distinguished the 
present case from those already adverted to in this judgment, 
by shewing that several persons were actually misled, and that 
the effect of this is to supply something which, had it been 
present in those cases, would have led to a different result.

It seems to me, however, that, in view of the decision of 
an appellate Court in lit Gilts and Town of Ahnonlt, 21 O.L.R. 
362, as to a ballot in the form in question, it would not be proper 
for me, even under the circumstances disclosed upon this appli
cation, to set aside the by-law in question. The will of the electors 
should be given effect to, if possible. I cannot see, upon the 
evidence before me, that the result of the election has leen 
affected by the alleged confusion caused to the electors by the 
form of the ballot.

With some hesitation, I dismiss the application; but I think, 
under the circumstances, it should be without costs.

ONT.

C.A.
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Re
Milne

Township

Tiiobuld.
Sutherland, J.

The applicant, David Milne, appealed from the order of 
Sutherland, J., to a Divisional Court.

May 10, 1911. The appeal was argued by the same counsel 
before a Court composed of Boyd, C., Latciiford and Middle- 
ton, JJ., and was dismissed with costs.
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The applicant then, by special leave, appealed to the Court 
of Appeal.

J. Ilavcrson, K.C., for the appellant. The learned Judgv 
before whom the motion to quash was made, and the Divisional 
Court which affirmed his judgment, thought they were bound 
bv the decision in Re Giles and Town of Almonte, 21 O.L.K. 
3t>2, in which it was held that a similar defect in the form of 
ballot proscribed by the Liquor License Act, sec. 141, as amend 
ed by 8 Edw. VII. ch. 54, sec. 10, was cured by the Inter
pretation Act, 7 Edw. VII. ch. 2, sec. 7 (35), and that the 
mistake was not such as was calculated to mislead the voters. 
The judgment of Ma bee, J., in Re Sinclair and Town of Owm 
Sound, 12 O.L.R. 488, at pp. 493, 494, shews the confusion that 
is sure to arise from mistakes of this nature ; and, though his 
judgment was reversed in a higher Court, the final decision was 
given before the passing of the amending Act of 1908, which, 
it can scarcely be doubted, was passed for the express purpose 
of preventing voters being misled as they have been in con 
nection with this by-law. It is submitted that the deviation 
from the prescribed form of ballot is a matter “affecting the 
substance,” within the meaning of the Interpretation Act, and 
is not cured by the application of that Act. Nor is the illegality 
cured by sec. 204 of the Municipal Act, ns the voting cannot 
be said to have been conducted in accordance with the principles 
of the Act, and the onus of proving that the result of the 
voting was not affected lies on the respondents, which onus has 
not been satisfied : Re Ilickey and Town of Orillia (1908). 17 
O.L.R. 317.

G. F. Shepley, K.C., and II. S. White, for the respondents, 
argued that the question for decision was covered by the judg 
ment in the Giles case, and the appeal should be dismissed for 
the reasons given by the learned Judges of the Divisional Court 
in that case. The appellant has attempted to distinguish this 
case on the ground that the evidence here shews that certain 
voters were actually misled ; but this evidence is subject to 
objection ; and, moreover, the question whether or not the 
changed form of ballot was calcul? nd to mislead is not one 
for evidence, but is a question of lav be decided by the Court 
on looking at the two forms of balk apers: Payton A" Co. v. 
Snclliny Lampard it* Co., f 1901 ] A.C. 308, 311. It was the 
duty of the voter to read his ballot paper before marking it 
Re Sinclair and Town of Owen Sound, per Mulock, C.J., 12 
O.L.R. at p. 504. Reference was also made to Rc Lincoln Mo 
tion (1878), 4 A.R. 206, at p. 210.

Ilavcrson, in reply.

January 17, 1912. Moss. C.J.O. :—The applicant. David 
Milne, moved before Sutherland, J., to quash by-law No. 13
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of the Township of Thorold—a by-law commonly known as a 
local option l».v law—to prohibit the sale of liquor in the muni
cipality. The motion was dismissed, and upon appeal to a Divi
sional Court the order of dismissal was affirmed. And this is an 
appeal from that decision.

The ground on which the by-law was attacked was, that the 
ballot papers used at the voting did not comply with the pro
visions of sec. 10 of the Act 8 Kdw. VII. eh. 54—amending 
sec. 141 of R.K.O. 1897, ch. 245—whereby it is enacted that the 
ballot paper to be used for voting on a local option by-law shall 
have printed upon it the words “For Local Option” and 
“Against Local Option.”

I’pon the argument of the appeal, counsel for the respond
ents virtually conced* d -and properly so—that the form of 
ballot used for voting i. this instance was not framed in com
pliance with the provisions of the amending Act, and that the 
by-law could only be supported, if at all, under sec. 204 of the 
Consolidated Municipal Act, 1909, and sec. 7 (35) of the Inter
pretation Act, 1907. Hut he contended, and the Courts below 
appear to have given effect to the argument, that it had not 
been shewn that the deviation from the prescribed form did 
affect the substance, or was calculated to mislead, or that the 
mistake in the use of the forms did affect the result of the 
election.

Sutherland, J., in the first instance, and the Divisional 
Court on the appeal, appear to have treated this case as 
governed by the decision of a Divisional Court in the case of 
lie (Hies and Town of Almonte, 21 O.L.R. 3f>2, affirming an 
order made by Meredith, C.J., 1 O.W.N. Ü98.

In that case the Courts seemed to consider that the onus 
was on the applicant to shew by evidence that the mistake did 
not mislead or affect the result of the election. Hut, where it 
is shewn that there was a mistake made in the use of the form 
or that there was a deviation from the form prescribed, the rule, 
upon general principles, should be, that it lies upon the party 
seeking to support what was done to make it appear that the 
departure was of such a nature as not to affect the substance of 
the voting or to In» calculated to mislead and did not affect the 
result.

It happened that in the Giles case there was no evidence one 
way or the other, and so the Courts were apparently able to see 
their way to upholding the by-law.

Hut the circumstances which appear in this ease are such as 
to render it entirely different from any of the decisions upon 
which reliance is placed for supporting this by-law.

The applicant, accepting the view that the onus was upon 
him. adduced evidence from which it is apparent that voters 
were misled and persons who intended to vote were unable in
telligently and properly to mark their ballot papers.
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The evidence shews that the form of ballot |»apvr used <|j,l 
lead to eonfusiou and create difficulty in the minds of a number 
of voters as to tin» proper manner of recording their votes.

The Legislature has deemed it proper specially to provide 
that in the ease of voting upon local option by-laws the ballot 
paper shall he in a form calculated to distinguish it from that 
to be used in voting upon other by-laws. No doubt, the object 
of this provision was to prevent just such confusion and dull 
culty as has been shewn to have occurred in this ease.

In the face of the very positive provision of the statute ainl 
in view of the evidence, it is beyond question that the mistake m 
adopting such a widely different form to that prescribed was a 
substantial departure from the directions of the Act and was 
calculated to mislead, ami did at . mislead.

The appeal should Ik- allowed and the by-law uilh
costs throughout.

Mkhkihtii, J.A. : It is difliciilt to imagine a more careless 
mistake, of this character, than the departure, from the plainlv 
prescribed form of ballot, which was made in this case; it was 
quite inexcusable, as well as iM-ing not in accordance with the

Hut it is contended that it had no effect in substance, and 
that it was not calculated to mislead, and also that it did not 
affect tin- result of the voting: facts which the respondents must 
establish, to an extent to sustain the by-law : not
things which must be negatived by the appellant.

Expressing my own views of these matters of fact, I cannot 
doubt that the mistake was calculated to affect, ami did affect, 
“the substance" and was “< to mislead" and did mis
lead: how could anything else, reasonably, lu- thought? “For 
Local Option" and “Against Local Option" are not at all 
like “For the By-law" and “Against the By-law," and the 
difference is the much more apt to mislead when, at the tin»- of 
voting for or against local option, the voters are called upon 
to vote for or against some other by-law in regard to which it 
is proper to mark the ballots “For the By-law" ami “Against 
the By-law."

The printing in small type, at one end of the form of ballot 
in question, gives information which, if read, would make it 
plain, to him who can read and understood plain words, that 
it related to the prohibition of the side of intoxicating liquors, 
but by no means as plainly that, “For the By-law" meant for 
the prohibition, and not, for the liquors; but how many voters 
would take the pains to read these words, even if they observed 
them; and how many could read them without their “glasses, 
in the crude, and frequently ill-lighted, compartments of polling 
InxithsT

1
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6339
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But, if not entitled to give evidence myself, and to determine 
this case upon hucIi evidence, that which I have expressed as my 
view of the facts is abundantly proved by eoinpet-mt witnesses, 
and there is no testimony to the contrary. This evidence puts 
it licyond any reasonable doubt that the mistake in the form of 
tin- ballot did affect the substance, and was calculated to mis
lead, as well as that it may have affected, and probably did 
affect, the result: as well might lie the ease in all three respects.

When one voter seeks to thrust his opinions down the throat 
of another voter, whether it be for “local option” or for the 
repeal of “local option.” he cannot reasonably find fault if the 
Courts require him to perform tin* operation only in the manner 
in which the law permits it to lie done.

I would allow the appeal and «plash the by-law.

(Iarkow, Maclakbn, ami Magke, JJ.A., eoneurre«l.

A pfunl allourd.

SMITH v. ERNST
llaiiilolm hing'n Hrnrh. RuImiiii, J. February J«i. 1912.

1. Writ and 1‘wm khh «f II A lit) \on klsidl.vi Kksvick kx ji sis
UKIi.lNAL CONTRAITINO PASTY.

In an sctiuii fur M|iecitic perfurmauve of nn ngn-cmi-nt fur purchm*c 
of l»ml the original purclm«cr it properly jotm-d at a party, although 
Uv i» liking mittiilv of Canaila ami hat trnnwferml all hi* interest 
in the contract ami in the laml to hit eo-ilvfemlant resilient within the 
jurisdiction, ami lie may Is- served out tide tin- jurisdiction with a 
Maternent of claim in such an action under the provisions of the 
Manitoba King’s lU-nch. Huh- till, which autlmrizi-t service outside 
of the jurisdiction whenever any |h rwon out of the jurisdiction i< a 
necessary or proper party to an action pro|s-rly brought against some 
other |H-rson duly served within the jurisdiction.

An appeal fnmi the Referee in ('hamlH-rs refusing to si*t 
aside eerviee of tin» statement of claim «in dcfcnil.int Krnst.

Tin* appeal was <lismiss«‘<l with costs.
IV. II. Triti man, for plaintiff.
F. ./. Sutton, for defendant.
Rohhon, J.: -Appeal from an or«l«T of the Referi-e in Cham

bers refusing to eel aside aerviee of stati'inent of claim on «le- 
fcmlant Krnst.

The action is for specific performance of an agreement by 
«lefeinlant Krnst to sell to plaintiff certain lamls in Ontario. 
The agreement was evidently made in Winnipeg at a time when 
defendant Krnst resided there. The purchase money is 
payable at Winnipeg. I lefeinlant Krnst is a citizen of, and 
now resides in. the United States of America. The statement 
«if claim was served on him in the city «if Saint Caul. The 
other defendants reside in Winnipeg and have app«*ared in this 
action.
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The statement of claim contains an allegation that Ernst 
assigned all his title to the lands and in plaintiff's agreement t , 
Just or the defendant the Canadian German Realty Co., Limited. 
Defendant Just admits a conveyance to him by Ernst and an 
assignment of the moneys payable by plaintiff to Ernst. So 
there is no question of notice to Just of plaintiff’s rights.

In his affidavit filed in support of this application Ernst says:
8. That I have at the present time no interest whatever in the said 

lands. the same having been conveyed hy me to the defendant .lust in or 
about the month of May, A.D. 1008.
Defendant Just is, upon these facts, prima facie liable to 

plaintiff, at all events to the extent of the estate which he re
ceived, to carry out the agreement. The action is, therefore, 
properly brought against him. Ernst, being the original con 
tractor with plaintiff, is certainly a proper party to the action.

Rule 201 says a statement of claim may be served out of the 
jurisdiction whenever—

(//) Any |H*rson out of the jurisdiction is a necessary or proptr 
party to an action pro|tcrlv brought against some other person duly 
served witliin the jurisdiction.

The English authorities mentioned in the Annual Practice. 
1912, page 95, would support this service ex juris.

I think the learned Referee was right, and dismiss the appeal 
with costs.

Appeal dismissed.

THE KING v. JOHNSON.

Manitoba King's Bench. Motion before Prendergast, J. March 8, 1912.
1. Haiikas Corpus (|IB—R)—Common Law ani> Statutory Powkre

commitment on Summary Conviction.
As regards summary convictions the jurisdiction to review commit 

ments thereunder on habeas corpus is not limited to the statutory 
powers founded on Imperial statute 81 Car. II. oh. 2. ami the writ may 
Ih* -upported also upon the jurisdiction at common law.

|/f. v. McEtcen, 13 Can. Cr. Cas. 346. 17 Man. R. 477, distinguished.)
2. Haiikak Corpus (f IA—I)—Certiorari in Am—Regularity of Si m

mary Conviction iiy Magistrate.
The regularity of a summary conviction for a vagrancy offence 

(Cr Code 1906. s«h\ 238) is pro|ievly enquired into ii|k>ii habeas corpus 
when the proceedings before the magistrate are brought up upon a 
writ of certiorari in aid of the habeas corpus writ.

I 7/»» King v. Pepper. If) Can. Cr. Cas. 314 ami The King v. Le.tchin- 
ski. 17 Can. Cr. Cas. 109. specially referred to.]

3. Summary Convictions (| III—30)—Depositions in Shorthand iiy
Unsworn Stenographkr—Cr. Code (1906), Sec. 683.

The omission to swear the stenographer appointed to take down 
the evidence at the hearing of a prosecution under the summary con 
vietion clauses of the Criminal Code (ItHMi), a* required l.y « •••!•• 
sec. 683, is a matter of jurisdiction ami not a mere defect of form, and 
the depositions taken hy the unsworn stenographer are invalid.

|The King v. L’Heureux, 14 Can. Cr. Cas. 100, followed.)
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4. Depositions (gill—14)—Summary Proceedings—Unsworn Steno- 
a rap her—Cr. Code 683.

It )h n good ground for quashing a nummary conviction that the
Htenographcr who took down the deposition* was not sworn ns re
quired by Code sec. 683.

[The King v. L'Heureux, 14 Can. Cr. Cm. 100, followed.]

Application on behalf of the prisoner Dora Johnson on re
turn of summons for habeas corpus and certiorari in aid follow
ing a summary conviction under the vagrancy clauses (Cr. Code 
(1906), see. 238(f), upon which the whole matter was presented 
by agreement as if the writs had issued and been returned.

H. B. Graham, for Attorney-General.
V. E. Hand, for prisoner.
I'rendkrgast, J. :—1 dismiss the preliminary objection to 

the application, based on 31 Car. II., eh. 2, see. 2.
Ilex v. McEiccn, 13 Can. Cr. Cas. 346, 17 Man. K. 477. deals 

only with convictions by a police magistrate exercising the ex
tended jurisdiction to try indictable offences summarily and 
not with summary convictions. It has been the constant prac
tice of this Court to deal with such matters as this one on appli
cation for habeas corpus, as in Tin King v. tapper, 15 Can. Cr. 
Cas. p. 314, and in Ihr v. Barnes, 18 W.L.R. p. 631. See also 
Tin King v. Leschiniski, 17 (’an. Cr. (’as. p. 199. and the com
ment therein oil Tin (fun n v. St. Clair, 3 Can. Cr. ('as. p. 551. as 
to the original jurisdiction of the Court of King's Bench in 
England and of this Court.

On the first ground urged for the applicant. I hold that the 
information and conviction disclose a criminal offence under 
section 238(t) of the Code. [Cr. Code of Canada. 1906.]

As to the second objection that the stenographer was not 
sworn as required by see. 683, 1 uphold the same; and, adopt
ing the views of Craig. J.. in Tin King v. L’llcureiijr, 14 Can. 
Cr. (’as. p. 100, 1 hold this to lie fatal. There are then no valid 
depositions, there is no valid evidence to support the conviction, 
and this, of course, is not a njere matter of form or procedure, 
hut one of jurisdiction.

The conviction will be quashed and the prisoner discharged 
from custody.
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EDMONDS v. EDMONDS

Hriti*h Columbia Supreme Court. Trial before Gregory, ./. March 8. 101

1. Divorce axd Separation (8 HI A—1.1)—Acts of Cruelty.
The cruelty charged in n «nit f«»r divorce in Britiidi Columbia nm«t 

Is* Much an would muse danger to life. limb, or health, or a reason 
able apprehension of it.

| l>iishi II v. ItuHHcll, | 1 HP.') | 1\ 313, and Tomkine v. Tom I, mu 
M868), 1 Sw. A Tr. 168. followed.)

2. Divorce ami Separation (| II—9)— Particulars— Acts of Cruei.iv
Acta of cruelty alleged in *up|iort of a petition for divorce hImuiM 

lie specifically set out in the petition no that the respondent may kn >w 
what charges he has to meet.

|Nuggatc v. Kuggatc. 28 L.J.M.f. 7; Timm* v. Timm», 13 lU’.lt. 
referred to.]

3. Divorc e and Separation (8 III E—38)—Admissions or Adultery
Corroboration of Fact.

In a suit for divorce on the ground of adultery, corroboration of 
the fact will lie required in addition to proof of an admission of 
adultery made by the defendant unless the admission is entirely 
free from suspicion.

Hearing of petition for divorce.
//. A. Maclean, K.C., for petitioner.
No one for the respondent.

Gregory, J. :—This is a petition for divorce brought by the 
wife against her husband on the ground of cruelty and adultery 
It does not appear to me that either charge has been satisfac
torily proved, nor that the allegation of cruelty has been pro
perly made in the petition.

The respondent is entitled to know the charges that lie is 
expected to meet. The cruelty charged should la* such as would 
cause danger to life, limb, or health, bodily or mental, or a rea
sonable apprehension of it: Russell v. Russell, 11895), V. 315; 
Tomkins V. Tomkins (1858), 1 Sw. & Tr. ItiH; and the acts 
alleging such cruelty should 1h* specifically set out : Suggate 
v. Sin/'in!• (1858), 28 L.J.M.C. 7. See also Timms v. Timms. ]."» 
B.C.R. 39.

Apart from the allegations in the petition, the evidence of
fered in Hiip|>ort is exceedingly general and vague. As to the 
question of adultery, it is the practice of Courts to requin* 
corroboration of an admission by the guilty party unless the ad
mission is entirely free from suspicion.

In Robinson V. Robinson and Lane (1858), 1 Sw. & Tr.. at 
p. 393, Cockhurn, C.J., says :—

'Die ailmbflion . . un*up|iorted by corroborative proof, *houM 
lie received with the utmoxt circumspection and caution, not onh i* 
the danger of colhiMion to lie guarded against, but other aini-tcr 
motive* which might lead to the making of such admitiioiit. if. though
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unsupported, they could effect their purpose, are sufficient to render 
it the duty of the Court to proceed with the utmost caution in giving 
«.fleet to statements of this kind.

These remarks of Cockburn, C.J., are referred to in Wil
liams v. Williams and I'adfirld ( 18ti5), L.H. 1 1*. and I). 20.

The ease of Mar null's Divorn Hill (1911), W.N. 220. re
ferred to by Mr. Maclean, is meagerly reported, but tin* letter 
accepted by the House of Lords as evidence of adultery was 
evidently more definite and explicit than the one here, and it 
is quite eonsistent with the report of that ease that there was 
also some evidence of corrolmration.

The evidence of adultery relied on by the petitioner is a 
letter from the respondent and the petitioner’s oath that one 
day on her husband’s return from town (presumably after an 
absence of less than one day) she “accused him of having been 
away with other women, and he said yes he had, and he did not 
see any reason why he should not. He said . . . it is
quite allowable for a man to do that sort of thing.”

This is a very equivocal statement, anil may mean many 
discreditable things short of an admission of adultery, and I 
cannot accept it in any way as an admission of adultery. It is 
suspicious, but suspicion is not sufficient, and I have no right, in 
tin alwence of other circumstances, to allow that suspicion to 
control my mind while interpreting the language actually used.

The letter goes further, it says: ‘‘No, 1 will not live with you 
any longer, you have found ont I have been unfaithful and pre
fer being with Flo.”

In the statement of the petitioner and the quotation from 
the letter I have, 1 believe, set out every word of evidence of
fered to support the charge of adultery. To accept it as suffi
cient would, 1 think, be to entirely disregard the language of 
Chief Justice Cockburn that an uncorroborated admission 
should be received with the utmost circumspection and caution. 
The suggestion of counsel is that the respondent was openly 
living with another woman, but the petitioner gives no evid
ence of it; she does not even pledge her own oath that there is 
such a woman as “Flo” referred to in the letter. The letter 
says the petitioner has found out respondent's unfaithfulness, 
Imt she herself tells the Court nothing of this. The community 
in which the parties lived is small, and if the fact were so, there 
should be no difficulty in shewing that the respondent had at 
least been seen with Flo or other women, or some other circum
stance corroborative of the admissions.

A divorce will not be granted upon an admission of adul
tery unless the Court is satisfied that the admission is true. 
It is not inconceivable that a man might be willing to admit (not 
under the sanctity of an oath) that he had l>een guilty of such
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mi net if ho thought ho would thereby enable his wife to ohtiiin 
a divoreo, while ho would decline to commit the act for the same 
purpose*.

The letter was written just before the presentation of the 
petition. It is apparently an answer to a previous verbal or 
written eonininnieation which has not been disclosed to tli 
Court.

The petition will be refused, but in view of the fact 1 hat it 
may be possible to furnish some evidence of corroboration, i 
will lie without prejudice to the right of the petitioner to present 
a fresh petition.

I wish again to draw attention to the tendency to loose prm 
tice in divorce matters. (See Tinnns v. Timms, 15 H.C.K. : PI. 
alsive referred to.)

I heard the evidence in «his case after reserving the right to 
examine into the regularity of the proceedings if the evident- 
proved sufficient, etc.. On looking at the papers on fyle, I fin«l 
that the affidavit of non collusion and verifying the statements 
in tin- petition does not identify the affiant with the petitioner 
That the affidavit of service of the citation is made by the <l< 
puty sheriff and sworn before the sheriff. That the citation 
was not as required by Rule Iff filed in the registry forthwith 
after service; in fact, it was not filed until the day of the making 
of the order for trial. Until the citation is filed the Court is 
not properly seized of the matter, and no application for trial 
or otherwise can Ik* made until then. Rule 21 has not lieen 
complied with inasmuch as then* has been no order obtained 
determining whether there should be a trial with or withofit 
a jury, or whether the trial should Ik* by oral evidence or upon 
affidavit.

In undefended divorce proceedings, it is the duty of the 
Judge to carefully scrutinize every step and see that even rule 
of practice ami trial is strictly complied with: it is the duty 
of counsel to give the Court every assistance, and prepare their 
cases even more carefully than when they know they are to la* 
defended.

1’ihtion rr faxed with leave to mute.

TORONTO GENERAL TRUSTS CORPORATION . plaintiffs • v. MUNICI
PAL CONSTRUCTION COMPANY defendants

Hiinkntchrtran ttuprnm Court, \ nr In tutu ./.. in Chamberx.
February Hi, 1912.

UlSCOVKHY I# IN 20 1—Ex KMCI.OVKK UK («IMI'ANY — I'oKKMAN 
Hi i.ih I HUI I. 27M. 27».

I'mler tin* Saskatchewan Huh** 27H ami 27» (S.R. mill, a jm-i n 
wlm it or lui* lieen hii ««liver of n company iiuiv In- evimiuetl f«u «li* 
covery in an action «gain»! that com t «any hut n former foreman ««r 
employee mit being an officer cannot lie cxamincil after the «-mj ' 
ment ha* terminated.
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This was an application to examine for discovery one Win. 
Ross, who on the date of the accident for which this action was 
brought was the foreman for the defendant company on the 
work where said accident occurred.

T. 8. McMorran, for plaintiffs.
('. IV. Hoffman, for defendants.

Newlands, J. :—Ross left the employment of the defendant 
company in the month of February, 1911, and is not now in 
their employ. Rule 278* authorises the examination for discov
ery of any one who is or has lieen one of the officers of the com
pany and Rule 2701 authorises the examination of any officer 
or servant of the company. In the case of an officer of the 
company he may lie examined if lie is or has been such officer, 
but in the ease of a servant he must be at the time of the ex
amination in the company's employment.

The person in question, Ross, was employed as a foreman 
in charge of sonic work the defendant company was doing; 
his authority would necessarily In* limited to the men over 
whom he would be placed ami he is in no sense an officer of the 
company. In fact, lie has nothing to do with the v it
self. only with a piece of work they are doing. Not being an 
officer of the company he can only In* examined for discovery 
if he is in their employ at the time of the examination. Ross 
not In-ing in the company’s employment cannot therefore In* 
examined under Rule 279.t Costs in any event to defendants.

Motion refusal.
•Sii.kntelirwsn Supreme 4’ourt link»* n milliers 27* ami *270 (Consol. 

Rule» of 19111 are a* follow*:—
•27*. Any party to an action or issue, whether plaintilT or defendant, 

or in the ca*<t of a body corporate, any one who i* or lia* lieen one of 
th«- oflii-er* of *ucli laxly corporate may. without order, he orally ex
amined Indore the trial toiiehing the matter* in question in any action 
by any party adverse in point of interest, ami may Is* compelled to at
tend and testify in the same manner, upon the same term», and subject 
to the same ride* of examination a* a wit ne**, except a* hereinafter pro
vided. (C.O. 21, R. 201.)

t27tt. ill In the ease of a corporation, any ofllcer or servant of such 
corporation may, without order, !*• orally examined before the trial touch 
">R the matter* in question by any party adverse in interest to the cor
poration. and may lie compelled to attend ami testify in the same man- 
»«r. and ii|min the same term*, and subject to the same rule* of examina 
tion a* a witness, except a* hereinafter provided; but such examination 
•hall not be u*ed a* evidence at the trial.

2i After the examination of an ollleer of a corporation a party shall 
not lw at liberty to examine any other ollleer without an order of the 
Uourt or a Judge. (Ont. 439o.)
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GRAHAM v. GRAND TRUNK RAILWAY CO.

Ontario Court of Appeal, Moss, C.J.O., Harrow, Mnclarcn, Mcmiitli and 
Magee, JJ.A. January 17. 1912.

1. Nkw Trial (g V A—30)—Uncoxtradicted Testimony—No Subpuim
Where then* is even meagre evidence to support a finding of i 

drawn by a jury in favour of the plaintiff, and that evidence i« i • 
contradicted, a new trial should not Ik* directed if the defendants w< i 
not taken by surprise by its introduction, and could easily have nu t it 
if untrue, although the point was raised only in a general way by tin- 
pleadings.

2. Trial (8 VC—280)—Verdict—Special Finding of Two Acts of Nt«.
licence—Reversal of Verdict as to One Only.

In an action by the administratrix of a railway section titan f i 
damages for his death through being struck by a train which \\ i* 
running on the left-hand track contrary to custom because of an acci
dent on the right-hand track, the negligence found by the jury again-1 
the railway in not providing a headlight while running in a dense f..g 
will, if supported by evidence, he sufficient to sustain the verdie1, 
although joined in the finding with one, not supported by the evident 
that the railway company was negligent in not having switched the 
train to the right-hand track.

3. Evidence (8 I F—90)—Judicial Notice by Jury—Local Knowledm
Proof of Location of Railway Switches.

To support a jury's finding of negligence in not transferring a train 
at a particular place to the right-hand track from the unusual let- 
hand track on which it had been running temporarily Ireeause of ,.n 
accident on the other track, there must be evidence as to the location of 
the switches at which the cross-over could have been made ; and 11 - 
finding cannot be supported in the absence of such evidence on tin 
assumption that the jury acted upon local knowledge of the loc.it inn 
of switches at or near the locus in quo.

[Kessowji Issue V. (heat Indian Peninsula If Co. (19071. 9»! I I I! 
830, applied.)

4. Evidence (8 II HI—241 )—Negligence Against Railway Company-
Breach of Duty by Employee.

In an action against a railway company for negligence (Musing 
death, the plaintiff is not lsmnd to call the engineer or fireman mi 
whose alleged neglect the action is based to prove a breach of duty by 
themselves.

5. Master and Servant (8111)I—83a)— Liability of Railway Company
—Injury to Employee Repairing Track—Train in Fog Wit hoi i
Headlight.

Where the plaintiff, in an action under the Fatal Injuries Act 
(Ont.) for damages for the death of her husband who hail lieen run 
over by a train whllo employed as a section-man upon the railway, 
pleaded lack of notice or warning of the approach of the train mi ! tin- 
defendant railway company pleaded in answer that the accident \t.it 
not caused by their neglect or omission, the fact that evidence was 
given and submitted to the jury at the trial of the failure to maintain 
a head-light in accordance with the company’s rules, although (hat 
point was not more specifically raised hv the pleadings, will not a 
ground for granting the defendants a new trial, if they were not taken by 
surprise, hut stood upon the evidence given and raised no objection 
until after verdict.

Appeal from judgment at trial in favour of plaint i V ad
ministratrix, in an notion for damages for the death «>»' her 
husband.

The appeal was dismissed, Meredith, J.A., dissenting.
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The statement of claim was as follows:—
1. The plaintiff is the widow of David J. Graham, late of the 

tow of Elizabethtown, in the county of Leeds, section-man, 
deceased, who was run over and killed by a freight train of the 
defendants, on the 16th September, 1010.

2. Letters of administration to the property of the deceased 
David J. Graham were granted to the plaintiff by the proper 
Surrogate Court in that behalf.

:{. The said David J. Graham, deceased, left him surviving the 
plaintiff, his lawful widow, and one infant child, William David 
Graham, two years old. his only next of kin.

4. David J. Graham, at the time of hh death, was a work
man in the employ of the defendants as a section-man on the 
double-tracked railway line of the defendants, near Lyn, Ontario.

5. The trains operated by the defendants over their said 
double-track, in accordance with the rules and regulations of the 
defendants, are run as follows : cast-bound trains over the south 
track and west-bound trains over the north track; and, at the 
time of the accident to the deceased, he was aware that this was 
the practice and custom of the defendants in reference to the 
operation of their double-track for west-bound and east-bound 
trains.

(i. On the 16th September, 1910, the said David J. Graham 
proceeded to work on the defendants’ north or west bound track 
near Lyn station, under the supervision and directions of the 
section foreman, L. Flynn, who was the foreman to whose orders 
the deceased was bound to conform, and did conform, and. while 
so employed, the deceased was run over and killed by a freight 
train, proceeding east on the west-hound or north track.

7. At the time of the said accident, there was a heavy fog over 
the tracks in question, and so thick that objects could not be 
distinguished at a distance of forty feet away. Knowing the 
conditions to be such, it was the duty of the said section fore
man to have protected the deceased, while at bis said work; and, 
in consequence of the negligence of the said foreman, in failing 
to protect the said deceased from danger, while earrying out 
the orders of the said section foreman, the deceased was run 
over and killed.

8. The plaintiff further says that it was the duty of the de
fendants to have given notice or warning to the deceased that 
the east-bound freight train in question was not proceeding on 
the south track ns usual, but was proceeding eastward on the 
north track, which was unusual; and, in consequence of the neg
lect and breach of duty on the part of the defendants to give 
the deceased reasonable notice or warning of the approach of 
the said train, the deceased was run over and killed.

ONT.
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9. The plaintiff further says that, in consequence of the 
heavy fog existing at the time and place of the said accident, and 
of the further fact that the said train was proceeding east on the 
west-bound track, it was the duty of the engineer in charge of 
the engine of the said freight train to give reasonable warning 
of the approach of the said train to the deceased and others 
lawfully employed upon the said track. In violation of his said 
duty, the said engineer did not give any notice or warning of his 
approaching train to the deceased; and. as a result thereof, the 
said engine struck and killed the said David J. Graham, while 
lawfully at work on the said track.

The plaintiff claims $1,500 damages.
The statement of defence was as follows:—
1. By statute 1G Viet. eh. 37, sec. 2, also the Railway Act, 

R.S.C. 190G, ch. 37, sec. 306, both public Acts, the defendants 
say that they are not guilty as in the plaintiff’s statement of 
claim alleged.

2. The defendants deny the allegations contained in the 
plaintiff’s statement of claim, and put the plaintiff to the strict 
proof thereof.

3. So far as the plaintiff's claim is founded upon any alleged 
right to recover at common law, these defendants say that they 
are a corporation and acting under the provisions of the various 
statutes passed respecting them.

(a) That the corporation, as such, cannot be liable for any 
error in judgment in its employees as to the proper system to 
be adopted or precautions to be taken.

(b) That the defendants’ business in Canada is directed and 
superintended by a board of directors whose headquarters are in 
Loudon, England, and is carried on in Canada by careful, skilled, 
experienced, and competent men, who give their full time and 
attention thereto.

(c) That, for the purpose of carrying on the said business in
Canada, they arc with all necessary material and every
thing for the proper and efficient maintenance and management 
of the defendants' business.

(d) That for the said purpose they employ only skilled and 
experienced workmen who are fully competent to perform the 
various duties assigned to them.

(«) That, if the alleged accident was in any way caused by 
reason of the negligence of a person in the service of the defend
ants, as alleged by the plaintiff, and which the defendants deny, 
the same was caused by the act of a fellow-servant engaged at 
the time thereof in a common employment with the deceased, and 
for any alleged default or negligence of such fellow-servant, 
these defendants are not liable to the plaintiff.

99
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4. The defendants say that the aeeident complained of in the 
statement of claim was not caused

fa) By reason of the negligence of any persons in the service 
of the defendants, who had superintendence of the said train or 
locomotive or premises in question intrusted to them whilst in 
the exercise of such superintendence.

(b) By reason of the net or omission of any person, other 
than the deceased, in the service of the defendants, done or made 
in obedience to the rules and by-laws of the defendants.

(c) By reason of the negligence of any person other than 
the deceased in the service of the defendants who hail charge of 
any points, signals, trains, tracks, buildings, or premises upon 
the defendants’ railway.

(d) By reason of any defect in the condition or arrangement 
of the ways, works, machinery, plant, buildings, and premises 
in connection with or intended for the use of the business of the 
defendants.

5. The accident to the deceased complained of in the state
ment of claim was not caused through any neglect or omission 
on the part of the defendants, as alleged in the said statement of 
claim ; but, on the contrary, the said accident and in jury were due 
solely to neglect and want of care on the part of the said deceased 
and not otherwise, by reason of which, tin* defendants submit, the 
plaintiff is precluded from recovering in this action.

6. The defendants, for the reasons above set forth, submit 
that this action should be dismissed with costs.

ONT.

C. A. 
1912

It XV.''ni. 

Statement

The action was tried before Sutherland, J.. and a jury.
The questions submitted to the jury and their answers were 

as follows:—
1. Was the death of the deceased the result of negligence on 

the part of the defendant company T A. Yes.
12. If so. wherein did such negligence consist? A. By the 

servants of the company failing to do their duty by neglecting to 
switch back train on to right line at Lyn and not carrying a 
head-light.

3. Or was the death of the deceased the result of any negli
gence on his part Î A. No.

4. If so, wherein did such negligence consistT
T». Gould the deceased, by reasonable care, have avoided the 

accident? A. No.
fi. If the 5th question is answered “yes.” what could he have 

done to avoid it!
7. Damages? A. $1,500, divided $600 to plaintiff and $900 

to her child.
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Argument

Upon these findings, Sutherland, J., entered judgment for 
the plaintiff for $1,500 and costs.

The defendants appealed to the Court of Appeal.
/. /•’. Hcllmuth, K.C., for the defendants, argued that then 

had been no negligence shewn on the part of the defendants, 
causing the accident. Upon the evidence adduced, the accident 
arose owing to the negligence of the deceased, and the finding 
of the jury to the contrary was perverse. There should have 
been a nonsuit.

J. A. Hutcheson, K.C., for the plaintiff, contended that the 
doctrine of res ipsa loquitur applied. The mere happening of 
the accident was presumptive evidence of negligence against the 
railway company. No warning had been given that the train 
was travelling on the wrong track. The train could have 
crossed to its proper track at a cross-over, a little to the west 
of where the deceased was killed. The finding of the jury that 
thv locomotive had no head-light displayed, as required by rule 
15fi of the operating rules of the railway company, was based 
upon evidence which was not contradicted.

Ih II hi uth, in reply.

January 17. 1912. G arrow, J.A. :—Appeal by the de fen 
dants from the judgment at the trial before Sutherland, J„ and 
a jury.

The action was brought by the plaintiff, as widow and ad 
minis!ratrix of her late husband David J. Graham, who was 
in the employment of the defendants as a section-man on the Lyn 
section, and while so was struck by a moving engine
and killed.

The accident occurred early in the morning of the 16th Sep
tember, 1910, described in the evidence as an unusually thick, 
foggy morning.

The defendants’ line of railway at the point in question runs 
east and west, and is double-tracked. Engines proceeding east 
use the south track, and those proceeding west, the north track.

The section-men, of whom there were in all three and a fore
man, were, on the morning in question, put to work by the fore
man at ties in the north track. And it was while working on that 
track that the deceased was struck.

The engine came from the west—the reason being that an 
accident had occurred near Mallory town, nine miles west of 
Lyn, upon the other track, which made it necessary temporarily 
to use the north track for east-bound engines.

The jury, in answer to questions submitted, found that the 
defendants had been negligent in: (1) “neglecting to switch

450
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back train on to right lino at Lyn;” and (2) not carrying a 
head-light; that there had been no contributory negligence; and 
assessed the damages at $1,500.

The learned counsel for the defendants now contends that 
there was no proper evidence to support these findings. And 
as to the first, the objection is, I think, well founded. It is 
probable, as suggested upon the argument, that the jury may 
have acted upon local knowledge as to the location of switches 
at or near Lyn, which does not appear in the evidence, which, 
so far as I have seen, does not indicate that what the jury finds 
as to switching back to the other track could have been done 
between Mallory town and Lyn, where the accident to the de
ceased happened.

But upon the other ground, while the evidence is certainly 
meagre, it is, I think, sufficient.

Cook, one of the section-men, said : “Q. Did you see any head
light on the engine? A. I did not see none at all. (^. Were you 
in a position where you could have seen the head-light if there 
had been one? A. Yes.” And he was not contradicted, nor even 
cross-examined, as to these statements.

The defendants’ rules were also put in, and one of them 
(156) provides that a train running when obscured by fog must 
display the head light in front. The fog on the occasion in ques
tion was so dense, according to the evidence, as quite to obscure 
objects more than 60 or 70 feet away. The train was proceed
ing at a speed of 30 to 35 miles an hour. The proper whistles 
were proved to have been given, and were, no doubt, heard by 
the deceased, but he quite naturally would assume that, as they 
came from the west, the approaching train was upon the south 
track, and so continued at his work, as did both East, who also 
was killed, and Cook, who at the last moment escaped. There is 
no evidence that the hell was ringing, and no finding as to it.

The section-men knew nothing of the accident near Mallory- 
town necessitating a change in the use of the tracks until after
wards. No one at Lyn apparently did, not even the operator. 
Under these circumstances, it was especially incumbent, in my 
opinion, upon the defendants to have had the head-light dis
played. And it was, I think, competent for the jury to infer 
that, if it had been lit, it probably would have prevented the 
accident. There would he less likelihood of such a continuous 
signal miscarrying than there was of those given by mere sound, 
under the unusual and ambiguous circumstances which we have 
here. The rays would, of course, extend somewhat beyond the 
mere line of track on which the engine was proceeding, but they 
would, naturally, be densest and most visible upon that track.

The point was, without objection, submitted to the jury by 
the learned trial Judge in his very full and careful charge, and

ONT.
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was, under all the circumstances, one quite proper for their 
consideration.

I would dismiss the appeal with costs.

Magee, J.A. :—The jury seem, from their first finding as to 
particulars of the defendants’ negligence, to have considered 
that the switch at Lyn connecting the north and south tracks was 
west of the place where the fatality occurred, which was at or 
c'ose to the tool-house or hand-car-house, and that the train could 
by that switch have resumed the usual cast-bound course on the 
south track before reaching that point. The track there is lower, 
owing to crossing a creek valley, so that there is an up-grade 
each way from Lyn. The witness Boulcy says the cross-over 
switch is “just a little bit above the car-house.” Whether this 
means up the grade on the east or the west or up-stream of the 
St. Lawrence does not appear. The trial was at Brockville, east 
of Lyn, and very likely the witness meant beyond, that is. 
west of, the car-house. Counsel are not agreed, even here, as to 
the locality of the switch. The jury possibly acted upon some 
knowledge of the locality, or of the current form of speech there 
as to east and west, but the fact cannot be said to have been 
proved, nor, even if it had been, that the switch could have 
been used by that train in view of other possible trains.

But I agree that the judgment should stand upon the other 
negligence found as to the head-light. The plaintiff called, as to 
that, the only survivor of the three section-men. The foreman 
was in the tool-house at the time. The plaintiff was not bound 
to call the engineer or fireman to prove a breach of duty by 
themselves. It seems to have been admitted or asserted on both 
sides that the engineer was in the court-room during the trial.

The question as to the head-light was deliberately asked dur 
ing the examination-in-chief of the plaintiff’s first witness, called 
as to the circumstances of the occurrence.

The statement of claim alleged that there was a dense fog, 
and it was the duty of the engineer to give reasonable warning 
of the approach of his train. The defendants’ own rule shews 
that they consider one reasonable means of warning in a fog to 
be a head-light. Its importance is manifest from the fact that, 
if these men had been working west of the whistling place for tin' 
semaphore, as but for the foreman’s caution they might well 
have been, they would have had no other warning of the ap 
proacli of the train on the unusual track. The deceased was 
faced to the south, which would be at or nearly at right angles 
to the track, and was bending downward at his work. In such 
a position the reflection of a light upon the steel rails might well 
have attracted his attention, or even possibly the moving shadows 
on the fog of the two men to the west of him or of himself or
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his adze. A second might have saved him. All that was for the QWT 
jury. The defendants deliberately took their stand upon the c A 
evidence given. Meagre though it was. it was uncontradicted. 191-2

No surprise was sprung upon them ; and I do not think the plain- ----
tiff should be subjected to the expense, delay, anxiety, and
hazard of another trial.

Then I cannot say that the jury were wrong in negativing p \y Vo
contributory negligence. It would mean not only negligence on -----
the part of Graham, but also of East, who lost his life, and **•»»■■*■*• 
Cook, who barely escaped. There is no compelling evidence that 
any instance of a train running on the left-hand track had oc
curred during Graham’s work—from April to September—upon 
the railway. The foreman says it had not happened all the time 
he was on that section, and his foremanship began in June.
Cook only says he guessed it would be weeks, not months, since he 
knew of an instance, but he lmd only been working since June, 
and not for two years before. The jury might well have dis
counted the foreman’s general statement that he had warned 
the whole gang to watch both ways. Even if it be assumed that 
Graham heard the first whistle for the crossing, he might well 
assume that it was given at the usual distance from the highway 
crossing, near which they were working. Yet Cook says, “I 
heard it at (for?) the crossing, I looked up. and the thing 
leaped at me. I did not have time to jump.” The jury might 
well find that there was no negligence of Graham.

I agree that the judgment should stand.

Moss, C.J.O., and Maclarf.x, J.A., concurred.

Meredith, J.A. (dissenting) :—The difficulties which surround 
this case have arisen largely, if not altogether, from the plaintiff 
adducing as little evidence, upon essential points, as possible, 
trusting to the jury to do the rest in her interests ; and from the 
defendants giving no evidence at all, though some of the mater
ial facts were especially within their knowledge ; the result being, 
in my opinion, a necessity for a new trial, better conducted in 
these respects, to enable the doing of justice with some degree of 
satisfaction and certainty.

The plaintiff alleged, and went to trial upon allegations of, 
negligence in five respects only :—

1. In running the east-bound train on the west-bound track;
2. In the man being killed while conforming to the orders of 

his foreman, to whose orders he was bound to conform ;
3. In failure of the foreman to protect the man in a dense 

fog;
4. In failure to apprise the man of the fact that an east- 

bound train was running on a west-bound track ; and



5G2 Dominion Law Reports. [1 D.L R.

ONT.

C. A.
1012

Graham

IWV.Co.
Meredith. J.A.

5. In failure of those in charge of the train to give warning 
of its approach.

The first four of these allegations are quite crude, and obvi
ously insufficient to support an action.

As to the first allegation, it is not, in itself, negligence to 
run an east-bound train on n west-bound track or vice vcr.su. 
it may sometimes be necessary to do so. In order to make out a 
case of negligence, it must be proved that it was negligently so 
run.

The second, too, quite fails to disclose any cause of action ; 
there is no allegation of anything negligent on the part of the 
person who gave the order, whose negligence is the very essence 
of a cause of action in this respect. For all that is alleged, tie 
accident might have been caused through the fault of the man 
himself, or without fault on the part of any one.

So, too, of the third. There is no allegation of the manner 
in which the man should have been protected: it, like the other 
allegations with which I have dealt, is altogether too crude ami 
uncertain to disclose any kind of a right of action. It was sug
gested here that the foreman might have put a torpedo on the 
west-bound track west of the place where the men were working: 
but that goes very near to saying that the men were negligent 
in remaining at work after hearing the whistle and the noise of 
the coming train, as they all did for some time before the oeei 
dent. If there be such a known danger that a torpedo should 
be placed, it is surely such a known danger that the men should 
step off both tracks when it is impossible to sec a train before 
it is upon them.

In regard to the fourth, I know of no duty such as that al
leged; indeed, it would be manifestly absurd to say that, befoi- 
so running a train, the company was bound to hunt up all its 
section-men in all the sections through which it was to be so run. 
and to inform them of the fact.

The fifth allegation might have afforded a good cause of 
action, if proved at the trial ; but, on the contrary, it was plainly 
disproved, and the jury were against the plaintiff in this respect.

But also, in all these respects, the plaintiff failed with tin- 
jury, as was to have been expected; they, however, found for her 
on two other grounds ,iot alleged in the pleadings: (1) because 
the train was not crossed over to the east-bound track at Lyn; 
and (2) because it was being run without a head-light.

It is, however, impossible to support the judgment in appeal 
on the first ground, even if there had been proper allegations of 
it in the pleadings, so that the defendants might have come down 
to trial prepared to meet it; and the trial Judge was of this 
opinion. Nothing is really proved as to the cause for the train 
taking the west-bound track, nor is it shewn that it safely and 
properly could have taken the east-bound track at Lyn, and con-
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tinned upon it : nor is it even shewn, in any way, that the “cross
over” at Lyn is west of where the man was killed. The onus of 
proof in these respects was upon the plaintiff, and she really 
made no attempt to prove them. It is true that the essential 
knowledge was largely in the defendants’ servants or officials ; 
but it might have been extracted by the usual processes of 
discovery.

The finding in regard to the head-light is not based upon 
allegation, or upon any case made at the trial, respecting it; it is 
really based only upon the following few words which happened 
to come out, incidentally, in the examination of one of the 
witnesses, and was not even referred to in the cross-examination : 
“Q. Did you see any head-light on the engine? A. I did not 
see none at all. Q. Were you in a position where you could have 
seen the head-light if there was one ? A. Yes.”

An extraordinary thing to base a judgment for $1,500 upon, 
even if the action had been brought, or the parties had gone 
down to trial, upon this ground.
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There is evidence upon which a reasonable jury might find 
negligence in running this train without a head-light, and that 
it was so run ; hut there is not a particle of evidence that such 
negligence was the cause of the accident ; it was not even sug
gested in the evidence; but the few words of testimony which I 
have <|noted were caught at as a straw, when all the grounds 
upon which the action was brought were failing. The learned 
trial Judge said that ir this respect the jury were in as good a 
position as he was for determining the question ; and that, of 
course, was quite true, but the difficulty is, that neither could 
really know anything about it; and so neither was in a position 
to attempt to determine it. Only those to whom experience has 
taught the effect of a head-light, on a double-track line, in a 
dense fog, in the daylight, could know really anything about it, 
and not one person in ten thousand has had any such teaching. 
I am in a dense fog of ignorance as to such effect, for want of 
experience, and 1 decline to let a denser fog of conceit make me 
oblivious to the fact; and I purpose putting the jury on the 
same plane. To assume that the purposes of a railway com
pany's rule requiring its servant to have a head-light burning 
in a fog, or when it is dark, is to intimate to section-men which 
track the engine carrying it is running on, is a quite unwar
ranted assumption ; its main purpose is the protection of the 
engine and train against obstructions upon the track, broken rails 
and open switches and other like dangers ; it is also, of course, 
to give warning of the approach of the train. Rut whether, in 
the circumstances of this case, it would have given an indica
tion of the track it was running upon at any distance, even from 
a point of observation, as I have said before. I doubt if one man
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in ten thousand really knows. Much less could any one, without 
experience, really know whether it would have any effect upon 
men so self-satisfied that the train was on the east-bound track 
that not one of them took the trouble to look, although they heard 
the whistle a long way off. and heard the increasing sound of the 
heavy on-rushing train, until struck by it, if two of them really 
looked, even then.

It is said that the jury may draw inferences from the facts 
proved; of course they may, in a measure ; though I would rather 
put it that they may act upon proper presumptions of fact; but 
the jury may not draw upon their imaginations ; nor supply 
facts which ought to be proved under oath.

1 have no desire to detail things which are elementary ; but 
sometimes that is necessary ; and, upon this subject, that seems to 
me to be the case: I shall, therefore, read from one or two stand
ard text-lwoks the rule as it long has been.

“Presumptions of fact . . . differ from presumptions of 
law in this essential respect, that while presumptions of law are 
reduced to fixed rules, and constitute a branch of the system of 
jurisprudence, presumptions of fact are derived wholly and 
directly from the circumstances of the particular case, by means 
of the common experience of mankind, without the aid or control 
of any rules of law. Such, for example, is the inference of 
guilt, drawn from the discovery of a broken knife in the pocket 
of the prisoner, the other part of the blade being found sticking 
in the window of a house, which, by means of such an instru
ment, had been burglariously entered:” Taylor on Evidence, 
10th ed., sec. 214.

“Evidence is usually required to be on oath. In accordance 
with this principle, although each juryman may apply to the 
subject before him the general knowledge which cverg man 
must he supposed to have,” yet personal knowledge must be 
given on oath before it can be acted upon : ib., sec. 1379.

“In general, the jury may in modern times act only upon 
evidence properly laid before them in the course of the trial. 
But so far as the question is one upon which men in general hare 
a common fund of experience and knowledge, through data 
notoriously accepted by all, the analogy of judicial notice obtains 
to some extent, and the jury are allowed to resort to this informa
tion in making up their minds. . . . But the scope of this 
doctrine is narrow : it is strictly limited to a few matters of 
elemental experience in human nature, commercial affairs, and 
every-day life:” Wigmore on Evidence, sec. 2570.

And the impropriety of deciding cases upon one’s own 
notions, or own knowledge, instead of upon the evidence adduced 
at the trial, is pointedly dealt with in the modern ease of K<s 
sowji Issur v. Great Indian Peninsula R.W. Co. (1907), 96 L 
T.R. 859.
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It seems that, at one time, the jury were allowed to give much 0NT- 
greater effect to their own personal knowledge, as much as has ÿ.iû
sometimes been allowed in the Courts here, but that was in the 1912
middle ages or thereabout.

It is certainly not in the category of elemental experience ,R'."AM 
that in a dense fog in the day-light the head-light of an engine grand

would have conveyed to these unfortunate workmen the fact j.TJV
that the train was running on the east-bound track, and have '  
conveyed it in time to save them from their self-satisfied assur- Meredith, j.a.
ance that it was, as usual, on the other track, though the sound
of the 011-coming train and the knowledge that it might possibly
be on the cast-hound track failed to do so. Whether at all. or
how far away, the head-light would shew, even to one looking
for it, upon which track the engine was running, are certainly
not things included in the saying, “Manifesta probationc non
indigent;” to complement which it is proper to add “Aon refert
quid notum sit judici, si notion non sit in forma judicii.”

But, if the jury have the power to do that which was done in 
this ease—both supply the facts and then draw the inference— 
it is hardly fair to make them take the oath to give a true verdict 
“according to the evidence:” it would be but fair to add to it 
“or your own knowledge or conceit.”

I would allow the appeal, set aside the judgment and verdict, 
and direct a new trial.

Appeal dismissed: Meredith, J.A., dissenting.

Re ST. VITAL MUNICIPAL ELECTION; TOD v. MAGER. MAN.

Manitoba King's Bench. Robson, ./. March », 1912. k

1. Officers (§ I A 3—Ifi)—Eligibility and Qualification—Holding 1°12
other Office—-Municipal Weed Inspector Candidate for ------
Reeve. Mar. 5.

Where there are two candidates for a municipal ofliee under the 
Manitoba Municipal Act. R.S.M. 1002. eh. 110. the returning utliecr 
has no jurisdiction to ileal with an objection that one of the nominees 
is disqualified nor to declare the other candidate elected without the 
votes being polled on the ground of the disqualification of his op
ponent, although the disqualification alleged was that the candidate 
as the “Noxious Weed Inspector" of the same municipality was its 
paid officer.

2. Quo Warranto (811 C—30)—Elections—Vote Prevented by Im
proper Ruling of Returning Officer.

When after two condidates for a municipal office are nominated, 
objection on the ground of disqualification is made to one of the 
candidates and the returning officer improperly gives effect to this 
objection and declares the other candidate elected without the votes 
being taken, the right to the office is properly tried upon an inform
ation in the nature of t/uo irarranto.

Application for leave to file an information in the nature 
of quo warranto calling upon the respondent Magcr to shew by
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what authority he holds office as reeve of the municipality < 
st. Vital.

//. M. Hanncsson, for relator.
II. Phillipps, for respondent.

Robson, J. :—From the material adduced it appears tint 
applicant is a qualified elector of the municipality.

Applicant and respondent were candidates for election - 
reeve of the municipality for the present year. They were both 
duly nominated on the 5th day of December last. The votin 
would have taken place on the 19th day of that month.

After the nomination objection was taken before the return 
ing officer that applicant, being a Noxious Weed Inspector 
of the municipality, was a paid officer and disqualified unde 
section 53 of the Act. The returning officer gave effect to tin- 
objection, and put an end to the contest by declaring respon 
dent elected. That the returning officer so acted without nut! 
ority is clear: sec Pritchard v. Mayor of Banyor, 13 A.C. 241 
at 250 and 253.

Rut it is said that quo warranto will not lie and that tli 
remedy was by petition. Sections 217 and 218 of the Munici
pal Act [R.S.M. 1902. ch. 116], are referred to. They an

217. A municipal election may be questioned by an election j»cti- 
tion on the ground—

(а) (Corrupt practices—not in question here).
(б) That the person who-*» election is questioned was at the time 

of the election disqualified ; or,
(o) That he was not duly elected by a majority of lawful votes.
218. A municipal election shall not lie questioned on any of the 

above grounds except by an election petition.

The question here in brief is, might the return have been 
questioned under section 217, clause (c) ?

Sections 217 and 218 are almost identical with sections >7 
and 88 of the Municipal Corporations Act, 1882 (England >. 

Section 225 of the English Act says :—
225. (1) An application for an information in the nature of a 

quo warranto against any jierson claiming to hold a corporate olliee 
shall not be made after the expiration of twelve months from tlie 
time when he became disqualified after election.

My attention has not been called to any such provision in the 
Manitoba Act.

I am referred, on behalf of the respondent, to Tltc Queen 
Morton, 11892] 1 Q.B. 39, where, at page 41, A. L. Smith, «I 
said :—

It was said that these two sections of themselves did away with 
proceedings by way of quo warranto excepting in cases of disquali
fication arising after election, and a passage in the judgment of Lord
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Ilalsbury in Pritchard v. Mayor of Bangor, 13 A.C. 241, was read 
in that behalf. . . . It is not necessary to hold, and I do not 
hold, that in no ease will proceedings by way of quo warranto lie 
exeepting in the case of disqualification arising after election. It is, 
however, clear that preceding* by way of quo warranto are abolished 
by the 87th section of the Act of 18*2 in cases which come within 
that section, or, in other words, where a petition will lie, quo war
ranto will not. The question is, does the present case fall within 
either sub-sec. (c) or (</)? for if it does the rule must be discharged.

Il is evident from /»’. v. Beer, [1903] 2 K.I*. 693, Hint even 
in face of the English section 225, tin* remedy by quo warranto 
is taken away only where an election petition will lie.

In The Queen v. Morton, [1892] 1 Q.B. 39, the facts were 
that at an election of an alderman for a borough there were 
two candidates, one of whom was the mayor. The mayor pre
sided and voted for himself, which caused an equality of votes. 
He then gave the casting vote in his own favour, and declared 
himself elected. The rule for quo warranto was discharged be
cause the complaint was either disqualification or that defen
dant was not duly elected by a majority of lawful votes, either 
of which grounds might have been the subject of petition.

Is the real complaint here that the respondent was not duly 
elected by a majority of lawful votes? If it is the leave cannot 
be granted.

I think clause (c) of section 217 was intended to extend to 
eases where there had actually been a vote. The evils to be 
rectified under Part III. of the Act arc corrupt practices or the 
exercise of the privileges of the Act by those? to whom they 
are not accorded, whether as candidates or voters. The Legis
lature would contemplate the carrying out of the election law 
by the named officers. The usurpation of office in disregard 
of the methods authorised was left to common law remedies. 
I think an objection to a petition that the case was not within 
section 217 would have been much stronger than is the objec
tion to quo warranto.

Tod’s alleged disqualification for election cannot be regar
ded now, that being a matter to be dealt with in the manner 
prescribed by the Act. He was a candidate and had a right to 
go to a vote ; all questions of disqualification being left to peti
tion proceedings : Pritchard v. Mayor of Bangor, 13 A.C. 241, 
supra.

1 do not find anything in the other matters raised to justify 
discussion of them. The order for leave will go as asked.

Leave granted.

MAN.
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ONT. Re WOLFE AND HOLLAND.

Ontario llifjh Court, l.ntrlifonl, J. March 22, 1012.

1. Wills (fillft2—120)—Life estate with power of appointment
AMONGST CLASS.

The words "1 leave my property to my wife, to share with the 
children ns she sees til" in a devise of lands, passes to the widow 
merely a life estate with a power of appointment among the children 
snoh devise imposes an obligation on the devisee to divide or share 
the property among the children at her death.

[liurrell v. IIun cil ( 17(18), 1 .\mhl. 0(1(1. followed ; and see Tin 
bald on Wills, 7th ed„ 327, 482.]

Motion by the vendors, under the Vendors and Purchasers 
Act, for a declaration that the objections made by the purchaser 
to the title to certain lands in Ottawa were invalid.

The objections were : (1) that the description contained it; 
the conveyance under which the vendors held title was not tie- 
proper or legal description of the said lands; (2) that the will 
of the late August Bauer did not transfer the absolute estate in 
fee simple to his widow Charlotte Bauer, one of the prede
cessors in title of the vendors.

The motion was dismissed.
IV. (\ (i'nig, for the vendors.
IV. Grenu, for the purchaser.
A. C. T. Laris, for the Official Guardian.
Latciiford, J. :—The first objection I disposed of on the 

argument by holding the description sufficient.
I reserved for consideration the second objection, although 

I expressed at the time the opinion that the widow had but a life 
estate.

August Bauer, the owner in his lifetime of the lands in ques 
tion, made his will shortly before his death in 1898, in the follow 
ing words : “I leave my property to my wife too share with the 
childring at her death as she thinks fit.”

The will was duly attested ; and the widow in March. 1009. 
took out letters of administration with the will annexed; and, 
assuming that she was absolutely entitled to the lands in fee 
simple, executed a conveyance in fee to the vendors, who in turn 
have contracted to sell to the purchaser.

It is contended on the part of the vendors that under the will 
in question the children took no interest, and that the conveyance 
which they (the vendors) have received from Mrs. Bauer vests 
in them the fee.

I am quite unable to adopt this view. The gift to the testa 
tor’s wife is, in effect, like that considered in liurrell v. Burrell 
(1768), 1 Amid. 660. There the testator gave all his proper!' 
to his wife, to the end that she might give her children such for 
tunes as she thought proper or as they best deserved. The case 
came before the Court upon a question as to whether the power

IT. C. J.
1912

Mar. 22.
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had been properly exercised by tin* widow, who had given a 
merely nominal sum to one of the children; but nowhere was it 
suggested that the widow was absolutely entitled.

In the present case Bauer imposed an obligation upon his 
widow to share with or among bis children at her death the same 
property which he gave to her. She took but a life estate, with 
power of appointment among the children. She could not con
vey to the vendors more than she received under the will ; and 
the vendors are unable to convey in fee to the purchaser.

There will be an order accordingly. Costs to be paid by 
the vendors.

Purchast r's objn tion su si ai tied.

ONT.
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Lati hford, J.

THE KING v. HOO SAM. SASK.
Saskatchewan Huprem> Court, U '• future, C.J.. \cirlantln, Lam ant and 8.C.
1. F.\inKNcK (§ VIII—074)—Com ; -m.i.ns ami Admissions.

An entirely voluntary confession by tin* accused made t<* one in 
authority and without interrogation by the person in nut’i.uity, is 
admis-dble although no eaution or formal warning was given the ac-

1012

Mar 0.

2. Kviukxvi: ( § VIII—074)—■Cumtsmiins \\u Admissions.
A confession made to one not in authority in the presence of a per 

s 'il in authority need not In- preceded by a warning, if it is shewn 
allirmativcly that the confession was free and voluntary.

:i. Trial (SI1IK3—2001—Criminal Cask—In striction.
It is not misilireetion for the trial .lodge charging the jury to 

speak of an admission against his interest, made by the accused as 
a "c uifession” and to use the word "confession” synonymously for a 
statement against interest.

1. Evidence (§11 A—1U2)—Prkki mption—Fori tux I.axui aui .
It will In- presumed that English «peaking people in Canada are 

not eonvei with the Chinese language >«» as to understand an
overheard l igue in that tongue between two Chinamen and the
conversâti' i‘. between the Chinamen in the presence of the chief of 
police ! : in which the ollicer took no part is to Is* treated ns if 
the lat Acre not present as regards the proof of an admission or
vonf. made therein. /V*r Xewlnnds, .1,. Lamont. .1.. concurring.

5. Trial i § 1 F—.'MU—Objections axi» Kwkctioxh.
Where counsel for the prisoner objects, at the time, to evidence of 

a confession or admission by the accused 1 icing received on the ground 
that no proper foundation had Im-vu laid for such evidence, whereupon 
the Crown adduces evidence to disprove any threat or inducement and 
the prisoner's counsel cross-examines thereon Imt does not renew the 
objection whin the examination is tliereafhr proceeded with, there 
is a waiver of further objection on that ground. /’< r Wet more. C.J.

Crown cast* reserved by Brown, J. The aeeused IIoo Sam, 
bad been convicted of the murder of one Mark Yuen.

V. K. Gregory, for accused.
Alex, lioss, for Crown.
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Wetmore, C.J.:—The learned Judge lias stated a case, 
which he lias signed, for the opinion of this Court, hut he has 
attached thereto a transcription of the official reporter’s notes 
of the evidence and of the Judge’s charge to the jury and also 
the Judge’s notes of the application for a reserved case and of 
his remarks in granting that same. Consequently the stated 
case consists of all the material. 1 notice that in one or two 
particulars the ease signed by the learned Judge and the n 
porter’s transcription are not quite in accord with each other. 
1 may have occasion to draw more particular attention to this 
hereafter, lloo Sam, Mark Yuen, and one Mark Yen wen- 
partners carrying on a restaurant business in Prince Albert. 
Some time between 5.30 and 6 p.m. on the 26th August these 
three persons were in the kitchen of the cafe, when lloo Sam 
and Mark Yuen went out. Whether they went together or not 
is not very clear; at any rate they disappeared. Shortly after
wards Mark Yen heard the report of a gun. He went and 
looked out of the back door (the kitchen door), and he saw lloo 
Sam coming towards him at a quick walk with a revolver in his 
hand, and looking angry, as he expressed it. lie (Mark Yen' 
turned and ran towards the front of the cafe, lloo Sam running 
after him and firing at him with the revolver, lie ran out of 
the front door on to the street; he then ran around a waggon 
and back into the cafe through the front door, and through tin- 
cafe to the kitchen door, and out of that door to a yard, and 
through that to a lane, and thence to another street and along 
that street, lloo Sam pursuing all the time and firing at him with 
the revolver, lloo Sam was then caught ami held by some of 
the citizens, and the revolver taken away from him. As Mark 
Yen came along the lane as I have stated, lie saw Mark Yuen 
or his body lying on the ground. Mark Yen was very seriously 
wounded by lloo Sam on this occasion, so much so that he had 
to be taken to the hospital, ami had not recovered from the 
elTects of it at the time of the trial, which commenced on the 
28th of November. Shortly after the capture of lloo Sam as 
stated. Mark Yuen was found dead or dying in this lane. The 
wound that caused his death was inflicted by a pistol bullet 
When found, fresh blood was issuing from bis mouth. The 
body moved, whether from muscular contraction or because he 
was yet living is not very clear; but if he was not dead when 
first seen, lie died almost immediately afterwards. Very 
shortly after lloo Sam was captured ami the pistol taken away 
from him, Slice and Brooks, two members of the North-West 
Mounted Police, came along ami took him in custody; and while 
on the way to the police station he made the following remarks 
—“Sons of bitches—shooting two Chinamen—stole my 
money 1” Brooks was called as a witness, and testilied to tin- 
making of these remarks. He also swore that lloo Sam made
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use of the word “girl,” and that “the remarks were made in 
broken, disjointed sentences.” No warning or caution had 
been given by Brooks or any person else before those remarks 
were made, but Brooks swore that “he did not offer any in
ducement or hold out any inducement or make any threat or 
did any one else before he made the remarks.” and he also swore 
that he made the remarks voluntarily,” and that they tried to 
stop him, they told him to be quiet.

The first question submitted by the learned Judge is, whe
ther this evidence of Brooks is objectionable. The only objec
tion raised to it was that, Brooks being a constable, and the 
statement having been made after arrest, no warning or caution 
was given the prisoner before it was made. I know of no gen
eral rule of evidence in criminal eases to the effect that a con
fession made to a constable or peace officer by a prisoner under 
arrest is not admissible in evidence merely because a warning 
was not given before it was made. There are eases which go to 
shew that a confession made to a peace officer by a person un
der arrest in answer to questions put by him will not he received 
in evidence unless a warning has been previously given.

Where, as in this case, the confession is entirely voluntary, 
without inducement or threat of any sort, and without any 
questions having been asked, I am very clearly of the opinion 
that it was properly admitted. This holding is not at variance 
with what was laid down by Duff', J., in Rex v. Kay, 9 Can. Cr. 
Cm*. 403.

in Royers v. Tlawlicn, 07 L.J.Q.B. .120, Lord Bussell of Kill- 
owen, at p. .127, commenting on the judgment of Cave, J., in 
Reg. v. Male, 17 Cox C.C. 089, states as follows:—

I should like to say that the observations made by Mr. Justice 
Cave in that case were perfectly just, but that they must not Is* taken 
to lay down the proposition that a statement of the accused made 
to a police constable without threat or inducement is not in point of 
law admissible.

I desire to draw attention to the fact that no objection was 
raised to this testimony at the time it was tendered or at any 
time during the progress of the trial. I gather this from the 
transcription of the reporter's notes. He seems to have been 
careful to note when any objection was raised to the admission 
of evidence, but no objection is noted to the reception of the 
testimony now under consideration. It seems to have l»een 
raised for the first time after the verdict was entered.

One Bon Yin, also a Chinaman, was called as a witness, and 
lie testified to another confession by Hoo Sam. It is important 
to note the circumstances under which this evidence was re
ceived, and how the questions reserved by the case as to its re
ception were raised. The objections to it an*: (1) That the
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Crown did not show that no inducement or throat was hold out 
to the accused. (2) No warning was given as to the const 
quonoos of making a confession.

This conversation took place in the office of the chief of polir.. 
while the accused was under arrest ; and the chief of police wa- in 
the oflice at least part of the time during the conversation, hut took 
no part in it. The parties conversed in the Chinese language, and 
neither I’on Yin nor the ('hiiiainan accompanying him was a per- w 
in autlmrity.
I have extracted what 1 have just set down from the case 

as stated liy the learned Judge. This is one of the instances I 
have referred to where there is a difference between what ;ip 
pears in the reporter’s notes and the formal case as stated In 
the Judge. In the first place, 1 cannot find from the reporter’s 
notes that it affirmatively appears that the chief of police took 
no part in the conversation. Ron Yin states what took place on 
that occasion, hut he does not state that the chief of police took 
any part in what took place. Again, the reporter’s notes do not 
shew that the conversation between the Chinamen was in Chin
ese. Those notes are to the effect that the first question was put 
to Hoo Sam by Ron Yin in English, and that the prisoner's 
answer to that question was in Chinese ; but there is nothing 
in these notes to shew in what language the rest of the eon 
versât ion was carried on. As a matter of fact, the confession 
put in was in answer to questions by Chung IIo. Ron Yin’s com 
panion. I am of opinion, however, that we must accept the 
learned Judge’s statement of the ease. Ron Yin testified that 
lie said to the prisoner in English, “Ho Sam, how are you, poor 
old man?” and he answered in Chinese. It does not appear 
what his answer was. Ron Yin also testified that before In- 
talked to him he did not say anything to him to induce him to 
make any statement about his trouble, and that lie made no 
threat to him. He also testified that be did not think that 
Chung Ho said anything to induce him to make any state
ment ; thereafter he (Ron Yin) had made the remark before 
referred to, In- said to the prisoner, 4‘Poor old man,” and then 
Chung IIo saiil. “What make you do that, you age man to 
which Hoo Sam replied making the confession which I am now 
considering.

When a question was put in the first instance with a view 
of putting this confession in evidence, counsel for the prisoner 
objected on the ground that if it was intended to give evidence 
of any statement or confession made by the prisoner, the Crown 
should first lav a foundation for it. The Crown prosecutor then 
proceeded to do so. and asked several questions with that ob
ject, when counsel for the prisoner intervened, as he had a 
right to do, and cross-examined the witness, clearly with a \i " 
of ascertaining whether the confession was admissible. It
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could not at that stage have been for any other purpose. When 
lie had finished, the Crown prosecutor proceeded to oiler the 
confession in evidence, and it was put in without any objection 
whatever being taken at that stage.

I assume, therefore, that not only was the Judge satisfied 
that a proper foundation was laid for its reception, but that 
counsel for the prisoner must also have been satisfied. I am of 
opinion that under such circumstances it is not open to him to 
set up after verdict that it was improperly received. Moreover, 
after the testimony had been given, the Judge put this question 
to the witness:—

“What did the other hoy (Chung Hu) nay before Hoo Sam gave 
that answer? You stated that the other boy said something before 
the accused spoke. What did the other boy sav?" Answer: “He 
said. ‘You don’t do that, you shouldn't do that, a man of your age* 
or something like that."

The chief of police took no part in the conversation. That 
is. «'is I have before stated, set out in the case signed by the 
Judge. He was not called to testify as to what took place on 
the occasion in question. Chung Ho was not called at all and 
no other person was present except Pon Yin. There was at least 
prima facie evidence that everything that was said by either 
of those men on that occasion was proved ; and, nothing hav
ing been proved to the contrary, the Judge was warranted in 
being satisfied that no inducement or threat was held out. No 
formula is necessary to he used to prove the want of inducement 
or threat. 1 am of opinion, therefore, that this objection can
not prevail.

Then as to the other an, 1 have the same remark to
make with respect to this objection, namely, that it was not 
raised until after verdict. However, 1 cannot find it laid down 
anywhere that a confession made to one not in authority in the 
presence of a person in authority must he preceded by a warn
ing. This objection cannot prevail, cither.

Objections are also raised to the learned Judge's charge. 
In referring to the statement made by the prisoner to Brooks, 
sometimes he mentioned it as a statement, sometimes as a con
fession. The Judge drew tin1 attention of tin1 jury to the state
ment made to Brooks, and directed them:—

It it for you to say what interpretation it to 1m* put upon the 
«•tntement of the accused to constable Brooks; it is for you to put 
it reasonable interpretation on it. taking into consideration all the 
circumstances surrounding that particular statement.

It seems to me to be idle, after that, to contend that be
cause lie afterwards called the statement a “confession" that 
it could have misled or prejudiced the minds of the jury, I 
may say that 1 find in all the works on the law relating to crimes 
an “admission" is almost invariably called a “confession."
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Objections lire also raised to the charge:—
(a) Because the learned Judge pointed out to the jury tli;it 

they could infer that the prisoner shot the deceased with nun 
derous intent because he had pursued Mark Yen along tin- 
street with murderous intent ;

(b) Because the learned Judge assumed that the prisoner 
pursued Mark Yen with murderous intent : that this was a mat
ter entirely for the jury ;

(c) Because the learned Judge stated that the prisoner was
fortunately stopped by Mr. Frank, otherwise another man 
w e been murdered ; thereby assuming that the deceased
man was murdered—a matter entirely for the jury.

XVhat took place is as follows : The learned Judge stated 
to the jury that it was their duty to decide on the facts : In- 
told them what constituted murder ; he left to the jury the 
question whether Mark Yuen was dead, how he died, if from 
the wound found on him. who inflicted that v , and the in
tent with which it was inflicted. I have described in an earlier 
part of the judgment the testimony given by Mark Yen, and the 
manner in which he was pursued and fired at by the prison- r. 
(No question is raised by this case as to the y of
this testimony.) I am of opinion that it was admissible as part 
of the ret grata. The matter affecting Mark Yuen, the de
ceased, and those affecting Mark Yen were so mixed one with 
the other that they formed one transaction.

The learned Judge, first leaving the question of Mark Yen's 
credibility to the jury, d out what he had sworn to in this 
respect, and said :—

Hi- eha-M-il him with the determination of murder. It sw-rn* to 
me, gentlemen, that i* the only inference you can draw. He i* not 
satisfied with wounding him, with hitting him once, but he tiri-d sev 
oral allots at him, and he continues this shooting process until lie 
is fortunately stopped by Mr. Frank. 1 say, “fortunately stopped 
by Mr. Frank,” otherwise another man would have been murdered.
1 think it would have been better if the Judge had not as

sumed that the prisoner was pursuing Mark Xren with murder
ous intent, but as stated, the question of Mark XYn’s credi
bility was left to the jury, ami if Mark Yen told the truth 
there can lx- no doubt in the mind of any reasonable man that 
the prisoner was pursuing him with the determination of mur 
der, or in other words, with murderous intent. Under such 
circumstances, 1 cannot bring my mind to the conelusion that 
the jury were misled, that they might have In-lie ved that I he 
Judge had settled that question, and that it was not for tli-iii. 
especially as they had been told that all questions of fact \\-re 
to be found by them, and what constituted murder had been 
defined. As to the assumption that the deceased had been mur-
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dcred, 1 am quite assured tlmt the jury were not misled thereby, 
in view of what they were told they must find in order to bring 
in a verdict of guilty.

1 am by no means satisfied that a Judge has not a right to 
express his opinion on a question of faet in charging a jury. 
It was quite customary, when 1 was practising at the Bar, for 
very eminent Judges to do so. 1 am very much impressed with 
tlie remarks of Sir James F. Stephens, copied into Crankshaw’s 
Criminal Code, 3rd ed., at p. 1003, which are as follows:—

1 tl nk that a Judge who merely states to the jury certain proposi
tions of law and then reads over his notes does not discharge his 
duty. ... I think that he ought not to conceal his opinion from 
the jury, nor do 1 see how it is possible for him to do so if lie ar
ranged the evidence in the order in which it strikes his mind. . . . 
The act of stating for the jury the questions which they have to an
swer. and of stating the evidence bearing on those questions, and 
shewing in what respect it is important, generally goes a consider
able way towards suggesting an answer to them, and if a Judge docs 
not do as much at least as this, he does almost nothing.
And in this connection I draw attention to the remarks of 

Moss, C.J.O., in Hex v. Ventru ini, 17 Can. Cr. Cas., at pp. 187 
and 188.

It is further urged that the learned Judge was in error as 
to the first alleged ground of misdirection, because the jury 
would have no right to infer that the prisoner shot the de
ceased with murderous intent because he pursued Mark Yen 
with murderous intent, because they were separate transaetions. 
I am of opinion that they would have such right. I have stated 
that it was practically all one transaction. Assuming that the 
prisoner inflicted the wound on the deceased, his conduct while 
this transaction was being carried on would be an important 
element in deciding with what intent he shot the deceased. 
This, I take it. is in accordance with what was laid down in 
Malin v. Attorney-General for New South Wales, [1894] A.C.
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It will be observed from the reporter s copy of the charge 
that the learned Judge at the stage of making this direction 
was dealing with the question of the motive in shooting Mark 
Yuen, not with the question of shooting him.

All the questions submitted by the learned Judge should 
he answered in the negative, the conviction affirmed, and the 
sentence carried out.

Newlands, J. :—As to the evidence of Brooks, woo was a 
police constable, I am of opinion that it was proved by affirma
tive evidence that it was free ami voluntary. In reply to Mr. 
lioss, the Crown counsel, who asked Brooks, “Did you speak

m
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to liim or ask him any question ur in any way make any r* 
marks to him?” he answered: ‘‘1 told him to be quiet—that 
was all.” And in reply to the question put to him by the 
learned trial Judge—

At the time the primmer made tide statement to you after hi* ar 
rest, on the way to the police station. <lii| you offer any inducement, 
or hold out any inducement, or make any threat, or did anyone el-i 
before lie made that statement?

1 D.L.R

Brooks answered—
No, my lord. He made that voluntarily, and we tried to stop him 

We told him to Ik» quiet.
In the east* of a constable or other person in authority, where 

the confession is not given in answer to questions after the ar 
rest of the prisoner, 1 think that all the law requires is for the 
Crown to prove affirmatively that the confession was free and 
voluntary before the same is admissible in evidence, ami they 
have done so in this case. It was argued by Mr. Gregory that the 
Crown should go further than this, and prove that the prisoner 
was warned, la-fore the evidence was admissible; and he cited 
in support of this proposition. The King v. Trepanier, decided 
in the Court of Appeal, Quebec, on the 5th December last, and 
not yet reported. In the judgment of the Court, delivered by 
Mr. Justice Trenholme, that learned Judge said:—

The Knglish decision* on thin subject of confession appear very 
conflicting, and are not a sure guide for u*. The decisions of mir 
own Court* a*ai*t us. ... It ap|K»:ir* to lie yvell established that 
evidence of a confession such as that alleged in this cam» ought not 
to Ik» admitted unless it lie first allirmatively shewn that it wis 
freely and voluntarily made, and after proper warning.
In this case the confession was obtained in the following

manner:—
On the second Interview, on Sunday night, Mct'askill ami Samson 

(the detectives) tmik the prisoner into a small room, and then 
alone yvith him. they asked him questions. It is admitted tlicx 
questioned him with a view to get a confession from him.

This case does not. I think, go any further than Reg. v. Kay, 
9 Can. Cr. Cas, 408, where it was held that after an arrest a 
confession made to a constable in answer to questions is inad
missible unless the prisoner is first properly warned. The Kng
lish authorities are to the same effect.

Now in this case the statement made by the prisoner in 
Brooks’ presence was not made in answer to questions, and 
therefore the above eases requiring a warning do not apply 

As to the evidence of Bon Yin, neither he nor the other 
Chinaman was a person in authority. The conversation was in 
the Chinese language, and although it took place in the chief of 
police's office, and that officer was present part of tin* time, he 
took no part in the conversation. There is no evidence that
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tin* chief of police understood tlu* (Chinese language, and tlierc 
can lie no presumption tliat he did understand it, it being a 
matter of common knowledge that Chinese is not generally un
derstood hv English-speaking people. Now if the chief did not 
understand—and his not taking part in the conversation would 
point to the fact that he did not lie was not present so far as 
this conversation was concerned, any more than if he had been 
asleep or so far removed from the parties conversing that he 
could neither have heard nor taken part in it.

And when, in addition to this, we have evidence of all the 
conversation that did take place, and thereby evidence that it 
was free and voluntary, 1 am of the opinion that the learned 
trial Judge was right in admitting the same, and would there
fore answer the first question in the negative.

As to the learned trial Judge’s charge, it seems to me that 
it does not matter whether in referring to the evidence of 
Brooks he called the same a “confession” as well as a “state
ment.” Any statement of the accused which tends to prove his 
guilt would he a confession, and if the words used are ambigu
ous. it would be for the jury to say what was the effect of them ; 
and as the trial Judge told the jury that it was for them to say 
what interpretation was to be put on the statement of the ac
cused to constable Brooks, there can be no objection to his re
ferring to it either as a statement or a confession.

As to the second objection, that the trial Judge pointed 
out to the jury that they could infer that the accused shot the 
deceased with murderous intent because lie had pursued Mark 
Yen. another Chinaman, along the street with murderous intent, 
and that such was not a fair inference to ask the jury to draw 
under the circumstances, 1 would only say that the Crown 
would make out their case if they proved that the accused 
killed Mark Yuen, and that if there was no evidence which 
would reduce the killing to manslaughter, or non-eulpable homi
cide. that the accused would be guilty of murder; and there 
being no such evidence in this case, the trial Judge would have 
been justified in telling the jury and if they found that the 
accused killed Mark Yuen he was guilty of murder. There 
could therefore be no objection to his remarks about the pri
soner's intention being murderous if the evidence proved him 
guilty of murder.

These remarks also apply to the other objections taken to 
the charge. I would, therefore, answer the second question 
in the negative also.

Lxmont, J. :—I agree with the conclusions reached by the 
learned Chief Justice and with my brother Newlands in his 
judgment, which I have had tlu* opportunity of reading. The 
only points which presented any difficulty to my mind were
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those set out in the second and third objections to the charge 
of the learned trial Judge stated in the reserved case as fol 
lows :—

Secondly, it is objected that I |Miintcd out to the jury that tlie\ 
could infer that the accused shot the deceased with murderous in 
tent because he had pursued Mark Yen along the street with in nr 
derous intent ; that such was not a fair inference to ask the 
jury to draw under the circumstances.

Thirdly, it is objected that 1 assumed that the accused pursued 
Mark Yen with murderous intent, and that I had no right to assume 
that he did so; that it was entirely a matter for the jury to make 
such assumption and draw such inference.
From the language used in the first of the above objections, 

it might be thought that the learned Judge was directing the 
jury that they might infer that the accused shot Mark Yuen 
from the fact that he pursued Mark Yen with murderous in 
tent. Such, I take it, was not his intention, for when dealing 
with the matter in his charge, he deals with it solely in con 
nection with the question of motive. Besides, it was not eon 
tended liefore us that such was the idea conveyed by the charge. 
The ground of the objection was that lie told the jury that if 
they found that the accused had killed Mark Yuen, they could 
infer that he did so with murderous intent because lie had pur
sued Mark Yen with murderous intent. Now, I am not prepared 
to say that because the accused pursues and shoots one man 
(Mark Yen) with murderous intent (assuming that fact to have 
been established) that it is a proper inference to draw from 
that fact that he killed another man (Mark Yuen) with mm 
derous intent, should it be found that he did kill him. The 
question liefore the jury was, whether or not the accused shot 
Mark Yuen: and if lie did do it, did he do it intending to 
cause his death or intending to cause to him bodily injury which 
he knew was likely to cause death and was reckless whether 
death ensued or not. Until the jury found as a fact that it 
was the accused's bullet that caused the death of Mark Yuen, 
the question of intention did not arise. When once they 
reached the conclusion that the accused did shoot and kill 
Mark Yuen, the. question of intention became most material. If 
nothing appeared in the evidence to indicate the intention 
with which he shot him, the jury would lie justified in inferring 
an intention to kill from the fact that he fired the fatal shot 
rather than from the fact that he pursued another man with 
murderous intent, because, until the contrary is shewn, every 
person is presumed to intend the natural and probable conse
quences of his own act. But whether the learned trial Judge's 
direction was or was not strictly justified under the circum
stances of this case, there is to my mind no ground for setting 
aside the conviction. Section 1019 of the Criminal Code pro
vides as follows :—
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1019. No conviction shall lie set aside nor any new trial directed, 
although it appears that some evidence was improperly admitted or 
rejected, or that something not according to law was done at the 
trial or some misdirection given, unless, in the opinion of the Court 
of Appeal, some substantial wrong or miscarriage was thereby oc
casioned on the trial ; provided that if the Court of Appeal is of the 
opinion that any challenge for the defence was improperly disallowed, 
a new trial shall 1m* granted.
In Allen v. The Kin;/. 18 Can. Cr. ('as. 1, the Supreme Court 

of Canada decided that where evidence has been improperly 
admitted, or something not according to law has been done at 
the trial which may have operated prejudicially to the accused 
upon a material issue, although it has not been and cannot be 
shewn that it did in fact so operate, the Court of Appeal may 
order a new trial. That, being a judgment of the Supreme 
Court of Canada, is binding upon us, and we must construe 
section 1019 in the light of that decision. Hut to come within 
the principle of that decision, it must appear that the portion 
of the charge objected to might have operated prejudicially to 
the accused upon a material issue. In my opinion, the portion 
of the charge objected to could not have operated on the minds 
of the jury prejudicially to the accused. The question of in
tent, as 1 have already pointed out, could not arise until the 
jury found that the accused did shoot and kill Mark Yuen. 
Having found that he did so, there was no conclusion that 
they could arrive at on the evidence other than that he did so 
with intent to kill. There was no contention at the trial that 
the killing was accidental. The defence was that he did not do 
it. The jury had before them the evidence of Hon Yin as to 
the statements made by the accused to himself and Chung IIo. 
These statements were :—

“I have been here for nine years and all the China boy been in 
partnership with my money and everything ami then go home to 
China, anil here I am not worth a cent and they don't satisfy me and 
I kill him”; and : ‘‘I want to kill them both before and then I Kill

From the evidence, the accused was evidently of opinion 
that both hoys had been taking money from his restaurant, and 
these statements were evidence of what his intentions were 
when he did'the shooting, and they were the only evidence of 
his intentions, apart from the circumstances of the ease, which 
all pointed in the same direction, from which the jury could 
infer intent. The jury, in my opinion, would not have been 
justified on the evidence in coining to any other conclusion 
than that the killing was intentional. The direction of the 
h-arned trial Judge, therefore, even assuming it not to have 
been strictly justified, did not operate to the prejudice of the 
accused. The conviction should he affirmed.

Conviction affirmed.
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Ontario lliyh Court. Suthcrlaud, ./. March 22. 1012.

1. Receivers (8 1 B—14)—Equitable execution—Legacy left to iieutor
A judgment creditor may In- appointed receiver without rémunérât i i 

and without security, of the legacy left to his judgment debtor, and an 
injunction order may lie granted to restrain the debtor from dealing 
with the legacy to the prejudice of the judgment creditor.

2. Injunction i § I ('—31)—Supplementary to receivership—Paiitii >.
The executors are not necessary parties to a motion to continue an 

injunction restraining a judgment debtor legatee from dealing with 
his legacy and appointing a judgment creditor receiver thereof.

3. Receivers (g IV—33)—Rkiiit of action iiy receiver—Equitable is
ecution—Leave to contest in name of iieiitor.

A judgment creditor appointed receiver of liis judgment debtor'- 
legacy, and wishing to contest the executor's claim that the login \ 
is to Ire set off against advances which the testator had made to tin- 
debtor may be granted leave to contest such claim of the executors in 
the name of the judgment debtor on indemnifying him against cost-.

Motion bv the plaintiff to continue an injunction granted 
and a receiver appointed by an order made ex parte, on the 2tith 
February, 1012.

W. /). McPherson, K.C., for the plaintiff.
If. I). (Iambic, K.C., for the defendant.
/•’. K. Hodgins, K.C., for the executors of the defendant’s 

father.
Sutherland, J.:—The applicant is n judgment creditor; ami 

the defendant (the judgment debtor) is said to be entitled to a 
legacy unde? the will of his father, Meredith Conn, deceased. 
The order restrains the defendant from dealing in any way with 
the legacy, and appointa the plaintiff receiver thereof. Upon 
the facts disclosed in the material filed in support of the nppli 
cation, I think the plaintiff is entitled to an order continuing him 
as receiver. I, therefore, order and direct that he he continued 
as receiver, without remuneration and without security, of am 
and all legacies to which the defendant is or may be entitled 
under the will of Meredith Conn, deceased, to the extent of the 
plaintiff’s judgment and costs, including the costs of the appli 
cation for the order and of this application, which costs when 
taxed the plaintiff shall be at liberty to add to his claim.

The plaintiff directed the notice of motion to the executors 
of the will op Meredith Conn, deceased, as well as to the defend 
ant. 1 do not think it was necessary for him to have done so for 
the purposes he had in view upon the application. Having him 
notified, I think the executors were warranted in being repr 
sen ted on the motion to state their position in the matter ami 
protect the interests of the estate.

It appears from the affidavit of one of the executors that it 
is asserted by them that the defendant owes the estate $l.r>(Ni 
and interest, which, if set off against his claim with respect to
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the legacy, would more than exhaust it. Vndcr these circum
stances, and in the light of this elaiin on the part of the estate, 
of which the plaintiff had knowledge before serving his notice of 
motion, he asks therein that he bo also appointed to contest for 
the defendant any right the executors may assert on behalf of 
the estate to set off any such alleged claim of the estate against 
the defendant’s legacy. 1 think the plaintiff is entitled to he so 
appointed and do order and direct accordingly. Before so con
testing the claim, he must first ideinnify the defendant against 
costs.

It is said that the defendant is a non-resident, and that, upon 
this application, i should direct that, in ease the plaintiff sees fit 
so to contest the claim of the estate against the defendant, he 
should he directed first to give security for costs. I do not think 
it necessary or appropriate to make such an order at this time. 
1 am not at all disposing of the matter finally, or preeluding the 
estate from or prejudicing it in making a future application for 
that purpose, in ease the executors should he so advised and it 
becomes necessary.

The plaintiff will have his costs of the motion as aforesaid. 
The executors will have costs against the plaintiff, hut limited 
to the costs of a formal attendance upon the application.

Order continuing rcn ivi rsltip.

FARQUHARSON v. STEWART

Prince Ed ir aril Island. Court of Appro I in F qui til. Sulliran, fand 
Fitzip’ritld. Jannarii 23. 11)12.

1. Pvktxkrhiiip (g IV—17)—Huai. Kntatk «a Firm—Dkxtii m I'xiiinkb.
Lnmt acquired for the purpose • f carrying on n partnership bii-incxx 

and used for that purpose is to lie considered ns partner-hip property 
nnd not a* real estate owned by each partner ns joint-tenants or 
tenants in common.

|.hid;huh v. Jackson. 0 Ve-*. 591 : C ran-shaii v. Manic. I Swanst. 
and Watcrcr v. I Vainer, L.K. 15 K<|. 402, followed. |

2. I'ahtxkrhiiip (8 V—21)—Acvot mini; 1)i \imt ok Di i kaskii Partnk.u
AmiVXTINO Til SlTRVlVIXII l'ARTXKR.

Where the devisee of a deivased partner in a mercantile co-■partner
ship to whom the business was devised as a going concern to Is- 
worked by the devisee and the surviving partner share and share alike, 
continues to carry on the business for his own lienefit. using the «tuck 
and plant of the co-partnership lie must account to the surviving 
partner for any protits made.

\t’i air shay v. Collins, 15 Ves. 218; Fcatherstunhainjh x. Fmirick. 17 
Ves. 298; Yates v. Finn. L.R. 13 Vh. I). 830. followed.]

:t. I'aktxkrmiiip (8 V—20)— Deckahku Pabtxkb —Cijoomxu Si rvivixu 
Partner's Interest.

One partner has no right to devise hix interest in the partnership 
property in such a manner as to clog his partner’s interest- in the 
partnership business, by imposing conditions as to making payments 
of sums alleged to U- due to the testator by his partner.

ONT.

H. C. J. 
1912

Sutherland, J.

P. E. I.

C. A. 
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Appeal from the order or decree of the Court of Chancery 
for Prince Edward Island declaring the respondent entitled to 
an account from the appellant in respect of the profits from 
certain lands used by the appellant, claiming under his father’s 
will, but which the father held for the benefit of the partner 
ship which had existed between the respondent and himself 
in a lobster factory and a starch factory.

The appeal was dismissed.
<7. Gaudct, K.C., for appellant.
K. ,/. Martin, for respondent.
Fitzgerald, J. :—In April 1910, a bill was filed in this case 

before the vjce-chancellor by the respondent against the appel
lant praying for a declaration that respondent is entitled to 
a one-half interest in a certain starch factory and in a lobster 
factory with all the equipment and personal property thereto 
severally belonging, ami for a sale thereof in partition, and for 
an account of the rents, profits and earnings thereof received 
by the appellant and for payment to the respondent of what 
upon the taking of accounts should be found due to him.

On consent and without prejudice to the rights and inter
ests of the parties, an order for sale was made by the Vice- 
Chancellor, and under it the said several lands and premises 
were sold. Afterwards on a hearing the Court made the fol 
lowing order, now appealed from :—

This case coining on regularly this day for further hearing in the 
presence of counsel for the complainant and for the defendant, and 
upon hearing the evidence adduced and what was alleged by counsel 
the Court doth find and adjudge that the complainant is entitled to 
an account by the defendant of the we by the defendant of the 
joint properties and business described in the bill of complaint, and 
it is accordingly ordered ami decreed that an account (to lie taken 
by the Court without a reference) be had of all the dealings, use, 
disposition, rents ami profits had. made, earned or received by the 
defendant with, of or from the lobster factory and starch factory 
and the equipment, ami business thereof described in the bill of coin 
plaint from the third day of June, A.i). 1903, to the twenty thil l 
day of April. A.D. 1910. and to that end it is expressly ordered that 
the defendant shall within thirty days from date file with the re 
gistrnr of this Court an itemized and sworn statement of account 
accordingly, ami that said account as filed may lie read and received 
as evidence and the defendant cross-examined thereon on the fur 
tlier adjourned hearing thereof.

At that hearing evidence was given—
That in 1890 the respondent and the late Donald Farquhar 

son being then partners in a general trading and mercantile 
business leased in their joint names a site for a lobster factory, 
and erected thereon out of the funds of the partnership such 
factory ;

P. E. L
C. A.
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That previously the respondent and the late Donald Far- 
qiilmrson being then also partners, purchased for $2.000 a site 
for a starch factory, and erected and equipped thereon such 
factory at a cost of some $10,000. the purchase money of the 
land, and the cost of erection and equipment being paid out of 
partnership funds;

That the deed of this site was made out in the name of the 
late Donald Farquharson but only inadvertently, the deceased 
according to the evidence telling his partner, the respondent, 
that “he could change it at any time”;

That both these properties being so leased, purchased and 
equipped by the respondent and the late Donald Farquharson 
as partners, out of partnership funds, were by them as such 
partners operated, one in the manufacture of starch and the 
other in the canning of lobsters—the respondent and the late 
Donald Farquharson being equally interested in the profits of 
both businesses;

That they were so operated until the death of respondent’s 
partner, the late Donald Farquharson, in 1903, who (luring re
spondent’s absence from the Island on agreement between them 
managed the same, charging his partner so much per year for 
such management;

That by Mr. Farquharson’s will he directed;—
That the starch factory at Long Creek and the lobster factory at 

■Canoe Cove both in lot sixty five shall lie the joint property of T. 
A. Stewart, my late partner, and James Alfred Farquharson, and 
to lie worked by them share and share alike until such time as they 
deem it priaient ami ugree to dispose of the same. The said T. A. 
Stewart liefore receiving his claim for one half of these factories 
shall pay the ($2,000) two thousand dollars above referred to, to the 
said James Alfred Farquharson.

That afterwards—the respondent being still absent from the 
Province—the appellant took possession of and for some time 
operated and managed both industries, receiving whatever rents 
or profits accrued therefrom, but on the return of the respon
dent in 190f> to the Province refused to account to him for any 
rents, issues or profits resulting from such operation.

This evidence was not contradicted at the hearing.
The $2,000 referred to in the above quotation from the will 

of the late Donald Farquharson, is in said will referred to as 
follows:—

WiiK.itK.xs the sum of ($2.000) two thousand dollars is due by 
T. A. Stewart of Westvillv, lot sixty-live, Queen's county, ami which 
for the sake of convenience the documenta at the time were made in 
favour of the said James Alfred Farquharson (meaning the defen
dant) and still so remain. When the children of the said James 
Alfred Farquharson (one being an adopted son) shall have attained 
their majority this money $1.000) one thousand dollars of which shall

583
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Ih> pniil lo vavh uf them, U'iiig tliv $2,000) two thousand dollar» in 
nil. the «aid .lames Alfred Farquliaraoii using the interest only in 
the meantime.

It also appeared at such hearing that under an agreement 
signed by respondent and tin* executrices and executors of the 
will of the late Donald Farquharson, dated tin- 27th day uf 
February, 1908, and made in settlement of a suit brought by the 
respondent against such executrices and executors and the appel- 
lant for a balance claimed to be due to bim as a partner of decea
sed, and which the Master to whom it was referred reported as In 
ing $3,635.87, it was agreed that such executrices and executors 
should procure a satisfaction of the judgment given by tin- n 
spondvnt to the late Donald Farquharson, but which “for tic 
sake of convenience’* at the time was entered in the name of 
the appellant—this judgment being the “documents” above 
referred to—and in consideration whereof that the respondent 
should release the estate of the late Donald Farquharson from 
all further claims and demands.

That on the tiling of such agreement the Court ordered that 
satisfaction be entered of such judgment reserving all the rights 
which the defendant dames A. Farquharson or his cliihlrni 
should be entitled to under the will of the testator, Donald 
Farquharson, and confirmed the mutual releases contained 
therein. By this decree it was also ordered that the appellant 
herein, one of the defendants in that suit should pay lo tic 
respondent the sum $1,432.91, being amount in his hands uf 
partnership funds. On this decree tin- judgment was marked 
satisfied, and amount ordered paid.

The appellant contends in this appeal that the respondent 
is not entitled to the account ordered.

lie urged on the argument, and in his factum, that the 
condition as to payment of this judgment to appellant as dir 
ected by the will was not performed, and consequently no . s- 
tale vested in the respondent. That respondent is barred by the 
Statute of Limitations. That no proceedings in partition can 
be sustained except as between those having a legal estate .is 
tenants in common, etc. That there was no contract of part
nership between appellant and respondent, and that appellant 
as a tenant in common had a right to occupy the premises with
out any accounting to his co-tenant.

The fact as established by the evidence, ami uncontradicted, 
that these factories were the joint properties of the respondent 
and the late Donald Farquharson, and were by them erected 
and used for the purpose of their general trading ami maiiui • 
taring business and that the lands upon which they were situ- 
ated were acquired for the purpose of carrying on such partner
ship business, and were used for that purpose, together with the 
language used by tbe late Donald Farquharson in his will.
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wlivrvin In* treats these factories ms going concerns, and devises 
them to Ih* worked by appellant and respondent “share and 
sliiire alike,” determine most if not all the objections raised 
by the appellant

It is settled law as expressed in Jackson V. Jackson, 9 Ves. 
591, Crawshay v. Manic, 1 Swanst. 493, and Walcrtr v. Watcrcr, 
|,.R. 13 Eq. 402, that land acquired for the purpose of earry- 
ing on a partnership business, and used for that purpose, is to 
he considered as property of the partnership, and not as real 
estate owned by each partner as joint tenants or tenants in 
common.

In the first ease eited the decision rested largely upon the 
fact that a trading business was what whs devised as in this 
case. In the second, that certain mines were devised for the 
express purpose of being worked in partnership as is also the 
fact in this ease. And in the last. Lord Justice James decided 
in a matter wherein certain real estate was used and occupied 
in connection with the business of a nurseryman, that it “is 
governed by that class of cases in which Lord Eldon said, that 
when property liecaine involved in partnership dealings it must 
he regarded as partnership property,” and added : “It seems 
to me immaterial how it may have lieen acquired by the surviv
ing partners, whether by descent, or devise, if in fact it was 
substantially involved in the business,*' and held these gar
dens “part of the partnership property and therefore personal 
estate.”

This being the law. we are not concerned here with the 
Statute of Limitations, or as to legal or equitable estates in 
partition, or whether there was a contract of partnership be
tween appellant and respondent, or whether appellant as a 
tenant in common has a right to occupy and use as against his 
co-tenant the premises owned by both, without accounting for 
his profits under the law as declared in llcndtrson v. Eason, 17 
tj.IV 701, and in our own Courts in Fit Id v. Fit Id, 8 E.L.R. 474.

This last contention is included because Crawshay v. Collins, 
13 Ves. 218, Fcalhcrstonhauyh v. Fenwick, 17 Ves. 298, and 
Y alts v. Finn, L.R. 14 Ch. I). 849, decide that in trading and 
mercantile co-partnerships when one partner continues to carry 
on the business for his own lieiietit. using the stock and plant of 
tli' business partnership, such partner must account to his 
partners for the profits made by him thereout, in order to pre
vent persons from deriving advantage from their own wrong.

Here the appellant claiming under his father’s will, where
to alone he is given an interest in this partnership “to be 
worked share and share alike,” with a person entitled in his 
own right to an equal interest therein, cannot enjoy the liene- 
lits of it in his partner's absence without, as the Lord Chan
cellor in Crawshay v. Manic, 1 Swanst. 495, at page 312 says,

P. E. I.
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that of sharing alike with his partner in the profits.
There only remains to consider the first contention of the

tFABQi'UAR-
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appellant.
It is not tenable for two reasons—first, because the testator 

had no power to clog his partner’s interest in this business 
with any condition as to payment of this or any sum claimed

Fitifli-rnlil. J. to be due from him to testator ; the respondent held and holds 
this interest in his own right, not under any devise in this will 
secondly, because the appellant cannot now, having accepted 
the decree of the Vice-Chancellor ordering this judgment to 
be marked satisfied (in a suit wherein lie was a defendant ) on 
an agreement that there is a greater sum than that secured by 
it, due from the testator's estate to the respondent, claim that 
this condition has not been fulfilled.

The executors of the testator’s estate had a right as such, 
to deal with this debt due to the estate, no matter to whom 
it might be bequeathed, reserving appellant’s and his children’s 
rights and interests under the will. To allow appellant now to 
oust respondent’s interest in this partnership on that account 
could not be permitted, it once being settled judicially in a de
cree binding the appellant, that respondent did not—on a settle
ment of accounts—owe this judgment to the estate of the late 
Donald Farquharson.

For these reasons the appeal will be dismissed with costs.
Sullivan, C.J., concurred.
IIaszard, J., took no part, having been counsel on the hear

ing of the case in the Court below.
Appeal dismiss» <1.

CAN McKILLOP AND BENJAFIELD (defendants, appellants) v. CHARLES 
I. ALEXANDER (plaintiff, respondent).

8. C.
1912

Huprnnr f 'mill of Canaria, Darien, hlinglon, Duff, t mil in ami Itrorirw >1. 
February 20, 1912.

1. Assignmknt (gill—SO)—Kqiitaiii.f 1 xihccsth—l’i i« iiamfr wmmi t 
Notick of Prior Ecji itaiii.k Anniuxmi nt.

Although au assignée of the purchaser's interest in i laml contrai-', 
of which a prior undisclosed assignment had Iwen made as to part nf 
the land without notice to him is the lirst to procure the • igin.il 
vendor in whom the legal estate is vested to lieeome a parti t>i tin* 
assignment hy consenting thereto, his right to call for the eonveyame 
of the legal estate over that of the person whose eouitahle inM.c 
while prior in point of time had not lieen notified to the linldci i tIl
legal estate, is controlled hy the registry laws and a caveat tiled hy 
the lirst purchaser under the Saskatchewan Land Titles Act het the 
second purchaser had obtained such consent, will preserve the lir«t 
purchaser’s priority.

(Uopkinn x. Bemsivorth, | 1*98] 2 Ch. 347, and Taylor v. London and 
County Itanling Co.. | 19011 2 C'h. 231, specially referred to.)
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2. Assignment ($1—14)—Contract 1» Purchase Land—Stipulation
AO AIN AT TrANHEEB WITHOUT CONSKXT—PRIORITY IIETWEEN Sl'B-
PURCHASERS.

A stipulation in an agreement for «ale of land that no alignment 
thereof hy the purvhaser shall lie valid unies* formally approved of 
by the vendor is effective only for the protection of the vendor, and 
cannot he net up hy a second sub-purchaser to defeat the claim of a 
prior nub-purchaser whone claim had legal priority under the registry 
laws as lietween themselves, although the second sub-purchaser had 
obtained the original vendor’s approval and the first sub purchaser had

3. Land Titles Avt (§ I—10)—Caveat—Instrument—Notice.
A caveat is an “instrument” within the meaning of the Land Titles 

Act of Saskatchewan and when properly lodged prevent* the acquisi
tion or bettering or increasing of any interest in the land legal or 
equitable, adverse to or in derogation of the claim of the caveator, at 
all events as it exists at the time the caveat is lodged.

[Sank. Land Titles Act, K.S.S. 1009. ch. 41, sees. 2 (former 2), 125 
(former 13th. and 128 (former 139). considered.)

4. Land Titleh Act (g 1—10)—Caveat—Formalities—Specie vino tiie
Laniih and Nature oe Claim.

A caveat which describes the lands against which it is filed with 
reasonable certainty which enables the registrar to identify the land, 
hut omits to give the number of the certificate of title as required in 
the statutory form is a sufficient compliance with the Lnnd Titles Art. 
K.S.S. 1909. eh. 41. see. 12(1 [fl Bdw. VII. eh. 24. sec. 1371. which 
i* intended for the guidance of registrars and should Is* construed as 
directory only.

| Wilkie v. Jellett, 2 Terr. L.R. 133, on appeal. Jellett v. Wilkie, 26 
Can. 8.C.R. 282, specially referred to.]

Tins is tm appeal from the judgment of the Supreme Court 
of Saskatchewan en banc, reported sub nom. Alexander v. des
man, 4 Sask. L.R. 111. 17 W.L.R. p. 184. reversing the judgment 
of Johnstone, J. (Alexander v. desman, 3 Sask. L.R. 331).

The plaintiff (respondent) brought an action for specific 
performance of an agreement for the purchase of certain lands 
under the following circumstances : On February 28th, 100f>, the 
Canadian Northern Railway Co., the registers! owner of lands, 
gave to a subsidiary company, the Canadian Northern Prairie 
Lands Company, the management of these lands with power 
to sell the same. The Canadian Northern Prairie Lands Com
pany agreed hy two several agreements to sell to one Porter the 
two quarter sirtions forming the south half of section one in 

32. and range 15 west of the third meridian, in the 
Province of Saskatchewan. Before Potter paid the whole of the 
purchase money he assigned his rights under these agreements to 
one desman, who in turn on November 2, 1000, agreed with the 
plaintiff (respondent) Alexander, to assign his rights, one-half 
of the half section to him. Then on Novemlier 4, 1000, desman 
agreed to assign the same half section, and the other half to the 

(defendants). These assignments were in writing. 
On Xovcmlier 10th, 1000, the plaintiff (respondent) tiled in the 
laud titles office a caveat asserting his claim to the half section 
and forbidding any transfer of the land in question. After-
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Davies, J. : I am ot* opinion that this appeal should hr dis
missed for the reasons given by Mr. Justice Anglin.

Idington, J. :—The Canadian Northern Railway Company 
were registered owners of land under the Torrens system and 
gave to a subsidiary company named the Canadian North.ti, 
Prairie Lands Company the management of these lands. The 
latter company under powers thus given sold a section to one 
Potter who in turn sold it to one Gasman, and lie, on tin* seeoud 
of November, 1909, sold half of the section to the respondent, 
Alexander who paid $100 cash and was to pay balance of wh.it 
accrued due to Gcstnan in respect of his equity, for tin* selling 
company had not been paid their price. Then on the 4th «>: 
November. 1909, desman sold the same half section and tin 
other half of the section to the appellants. Each of these trans
actions was reduced to writing and was so far as respects inert- 
form a valid contract.

On the 0th of November aforesaid, respondent Alexander 
executed a caveat setting forth his claims against tie* half 
section he had so purchased, and registered same on tin 10th 
of November aforesaid. On the 14th of December, 1909, desman 
was paid by appellants the balance of the $1,800 purchase money 
and they received from him an assignment of the original 
agreement of sale from the Prairie Company to Potter. The 
Prairie Lands Company had given a written agreement in which 
there was a provision guarding against the recognition of sub- 
purchasers. The assignments to desman and by him to appel
lants were approved by the Prairie Company on the J 'th of 
November, 1909. I will hereafter refer to this feature of tin case.

The respondents began this action on the 21st of February. 
1910. There is little if any dispute of fact. By their respective 
agreements of sub-purchase appellants and respondent Alex
ander each acquired an equitable interest in said lands. Alex
ander invokes for bis protection the maxim qui prior rsl h mpor( 
potior rst jure.

It is an undoubted principle of law that as between owners 
of equitable interests the first in time prevails unless I who

wards, on the 29th of that month, the assignment from d - nan 
to the appellants (defendants) was completed, the Canadian 
Northern Prairie Lands Company approving of this assignment, 
and on December 15, 1909, the full purchase money was paid. 
The trial Judge dismissed the action. The full Court, ni btnn, 
reversed this judgment and upheld the plaintiffs’ claim t< 
priority upon the caveat.

The appeal to the Supreme Court of Canada was dismissed 
Duff, J.. dissenting.

./. S. Ewart, K.C., for appellants.
/•'. II. I'hrifshr, K.C., for respondent.
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lias acquired it has either done or omitted to do something he CAN.
is by law required to do and thereby has lost this prior right. s
Alexander had not done anything to taint his right and so 
far as I ean see omitted nothing he was required to do. His 
registration of notice of his claim may not have been requisite MoKilu» 
on the facts here presented, but was. if I understand the prac- Ai.kxaxoes. 
tier, exactly what is usually done by prudent purchasers under 
a time bargain. And prudent buyers are well advised in making , 
search for such notice of prior purchase. But though claimed 
to lie here notice to the subsequent purchasers I desire not to 
express my opinion on that point for in my view of this case 
that need not lie considered merely from the point of view of 
notice. An argument was presented by the appellants founded 
on the practice relative to the assignments of (hosts in action 
in pursuance of which notices of the assignment thereof are 
given to the debtor or trustee of the fund provided for the dis
charge of the obligation in question in the assignment. I do 
not think the argument is well founded. Indeed the mass of 
authority against it seems overwhelming. In the case of Taylor 
\. London and County It an kin y Company, 11901] 2 Chy. 231, 
at page 254, in appeal, Stirling, L.J., states as follows:—

Although a mortgage debt is a chose in action, yet. where the sub
ject of the security is land, the mortgagee is treated as having “an 
interest in land" and priorities are governed by the rules applicable 
to interests in land, and not by the rules which apply to interests in
personalty.
lie proceeds to quote from Sir William tirant in Jours v.

Gibbons, 9 Ves. 407. 410, and cites Wilmot v. Pike (1845), 5 
Hare 14. The authorities cited bear out his statement of the 
law which is laid down to the same effect in Halsbury'a Laws 
of Knglaml, vol. 13, page 79. where other authorities are eol-

There is nothing in this case in hand of what sometimes 
happens when the party holding the sulisequent equity has 
been able to fortify it by the acquisition of the legal estate or 
its equivalent a declaration by him holding the legal estate that 
lie so holds as trustee for him claiming. Nor ean I find anything 
in a minor suggestion made that the respondent purchaser 
should have possessed himself of the prior contracts or agree
ments on which his title of recognition must rest. The thing 
was impossible.

The next way it is put is that the respondent should have 
hail an endorsement on the contract of desman or perhaps one 
on each contract all along the line to the company. Who ever 
heard of a sub-purchaser looking for such a thing? And there is 
no evidence appellants did so. No ease is cited to support these 
remarkable propositions save such eases as arise from mortgages 
by deposit of deeds or the like where possession of the deeds is 
of the essence of the transaction. Indeed in transactions such
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as tliis, to ni|uirc that would 1m-, if not a manifest absurdity, 
most unusual. Nor can 1 find anything to distinguish, as against 
respondent Alexander, the ease of assignment of a mortgage 
from that of an assignment of a purchase of land. Any 
distinction between them is in favour of Alexander who in truth 
acquired an interest in the land hut not by way of security only 
as a mortgagee does. Dart, in his work on Vendors and I'm 
chasers, fit It ed„ p. 837 [7th ed.. p. 860], in a section devoted I, 
the subject, treats purchasers of equitable title as bound by l 
same rule.

In this ease we have then the ownership registered in th 
name of the Canadian Northern Railway Company who v.-i, 
holders of the certificate of title, and then the agreement of sal 
to Alexander and notice thereof by the registration of his caveat 
founded thereon, anil the holder of the certificated title acknow
ledging the authority of the Canadian Northern Prairie Lands 
Company to sell and submitting its rights and duties to the 
direction of the Court. Can there be anything more to do than 
declare the equities between the other parties and direct ac 
cordingly 1

1 agree with the reasoning of the judgment of the ( ourt 
below speaking through Mr. Justice Newlands, wherein lie r.-- 
lies on the sections 136 and 139 of the Land Titles Act, now 
sections 125 and 128. By accident it is in the judgment made 
to appear as if the lirsl of these sections ilself declared tin- 
effect. whereas it is the caveator who makes the claims and 
the result is In render the acquisition of the legal estate by an
other impossible if the caveator's claim is rightly founded It 
is pointed out in argument here that the legal estate is me :n 
question, but that dis-s not dispose of the whole argument i it 
only shifts the point and does not get rid of many reasons be
ginning with the scope of these sections and applying others In 
same Act which together tend to demonstrate that, considering, 
ns in regard to interests in land we must, the equity of a pur
chaser filing a caveat must he held stronger than that of one 
who does not. I need not elalsirate for this case does not need it

I still adhere to tile views 1 expressed in the unreported rnsr 
of Sawyer-Mtuuty v. McLivd,* that the clause in agreements of 
sale denying the right of any purchaser to assign unless with
approval of the vendor are ns between others of no ..................
They are designed to protect a vendor from annoying entangle
ments, and unless and until the vendor sets up for his own pro
tection any of such stipulations in case of a claim made against 
or through him no one else has a right to do so. The appellant 
here tries to present the approval in a somewhat different light 
from what was presented in the former case by suggesting that 
the first purchaser not having got approval, the second was 
entitled to assume there was no prior purchaser. This is a new 

•Decided by the Supreme Court of Camilla in 1910, not reported.
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contention 1 gather from the judgments below and we are not CAN. 
pointed to a line of evidence shewing either ever searched or in- s 
qui red at the company’s land office. Without such like evidence 1012
there is, in my opinion, no foundation for such an argument. —
It was not until long after purchase that the appellants applied -a,vK|llop 
to and got the approval in the vain hope it might in some way Alexander. 
help. In the meantime, the respondents' caveat was entered —■

■ .111. . . 1 1and he became entitled, indeed hound to assert in Court Ins 
right which could not he defeated by such contrivance ; without 
at least the co-operation of the owner cancelling the original 
agreement, much less when the owner assumes the attitude it 
takes here of merely submitting to the direction of the Court.

I have referred to numerous authorities cited in appel
lants' factum as if to support some argument to he derived 
therefrom hut fail to sec their relevancy, save to the point 1 
have fully dealt with as to giving notice, and what 1 am about 
to refer to. Two of these authorities arc worthy of notice.
Rice v. Ificc, 2 I) re wry 73, is a case where a vendor’s lien ex
isted, yet the purchaser got his assignment with receipt for pur
chase money endorsed, and therewith got the title deeds, and 
by means thereof had by depositing them and this assignment 
raised a sum of money and absconded. In the face of such a 
clear t mortgage induced by the very acts of the ven
dor claiming the lien, it was found possible to argue for the 
vendor’s lien being prior. And why so? Because the position 
of lien prior in time is so strong as to encourage the hope of 
overcoming such a later title fortified as this was. And in the 
case of Cave v. Cave, 15 ('h. I). 639, the rule set out in the 
maxim was followed after a full examination of Rice v. Rice,
2 Drexvry 73, and Phillips v. Phillips, 4 DeG. F. & J. 208, and 
the principles underlying them. I need not set forth the com
plicated facts of that case. Suffice it to say there seems, to my 
mind, a great deal more in the facts there than in those here 
to tempt a Judge to discard the maxim, yet it was followed.
Here the man desman had in truth and law nothing to sell 
when he sold to the appellants. It is only by a fiction, as it 
were, that we can refer to the second assignment, as an assign
ment at all. It can only become an assignment by virtue of 
some act or omission on the part of him holding the prior assign
ment that may raise an equity in him getting the second to 
have the man holding the first restrained from setting it up and 
thus let the later one operate. IIow can the approval of the 
vendor in ignorance of another assignment have any such force 
as the statutory effect gives the first by virtue of the caveat 
and all it implies.

The appeal should be dismissed with costs.
Drff, J. (dissenting) :—On the 28th February, 1906, the 

Canadian Northern Railway Co. (acting through the Canadian

7142
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CAN Northern Lands Company) agreed by two several agreements
8.C.
1012

to sell to one Potter the two quarter sections forming the smith 
half of section one in 82, and range 15 west of tin*
third meridian in the Province of Saskatchewan. Before the

MoK I Li.oi’ whole of the purchase price was paid Porter assigned his rights
Alexander. under these agreements to one desman, who in turn on the

second day of November, 1909, agreed witli the respondent 
Alexander (the plaintiff in the action out of which this api il 
arises) to assign his rights to Alexander. On the 4th da\ .! 
the same month Gasman agreed with the appellants to rhml.ii 
tin- same rights to them. On the 10th day of November, Alex
ander tiled a caveat forbidding any transfer of the lands in ques
tion and on the 29th of that month the assignment from des
man to the appellants was completed and on the 15th of Decent, 
her, the consideration was fully paid. In February, 1910, Alex
ander brought his action in which he claimed specific perform
ance of his agreement with desman and in which lie also prayed 
for an order directing the appellants and the C. N. R. Co. to exe
cute a proper conveyance to him of the lands that were I lie 
subject of these various dealings. The trial Judge dismissed 
the action. The Full Court reversed this judgment on the 
ground that, while the appellants had the better rights
to a conveyance from the company, the respondent Alexander 
by filing his caveat had gained priority.

1 agree with the Full Court that the respondent must suc
ceed (if at all) on the ground upon which their judgment pro
ceeded ; and consequently in ray opinion the appeal ultimately 
turns upon one’s view of the effect to be attributed to the tiling 
of Alexander's caveat. But in order to reach a proper appre
ciation of the effect of that proceeding it is necessary. 1 think, 
to examine with care the rights of the parties under the agree 
ments through which they respectively claim.

The agreements between the Canadian Northern Railway 
Company and Potter are both in the same form, were executed 
upon the same day and may for the purposes of this ease lie 
considered as if they had been one agreement embodied in one 
instead of two formal instruments. The purchase money over 
and above a certain sum that was paid in cash) was to lie paid 
in five annual instalments, the last of these instalments bring 
due February 28th, 1911. The agreement contemplates and 
makes careful provision for the assignment of the purchaser's 
rights; and it will be necessary to dwell a little upon the effect 
of tin* i ions upon this subject as they appear to me to lie
a governing ingredient in the considerations which determine 
the relative priority of the claims upon which we have to pass. 
The stipulations on part of the purchaser are formally declared 
by the instrument to be binding upon his assigns; and the in
strument contains this clause:—

0567
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No alignment of this contract shall be valid unless the same 

shall Is* for the entire interest of the purchaser, and approved and 
countersigned on behalf of the company hv a duly authorised person, 
and no agreement or conditions or relations between the purchaser 
and his assignee, or any other |>eraon acquiring title or interest from 
or through the purchaser shall preclude the company from the right 
to convey the premises to the purchaser, on the surrender of this 
agreement and the payment of the unpaid portion of the purchase 
money which may be due hereunder, unless the assignment hereof 
lie approved and countersigned by the said company as aforesaid. 
Hut no assignment shall in any way relieve or discharge the purchaser 
from liability to perforin the covenants and pay the monies herein 
provided to Ik* performed ami paid.

CAN.

N. C.
1912
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Alexander.

By these provisions it seems to me the parties have ex
pressed their intention to give to the obligations of the com
pany under the agreement the character of rights which should 
lie personal to the contracting parties to the extent at least that 
they should he enforceable against the company only by the 
purchaser or his representatives or by such persons as with the 
consent of the company should become invested with the pur
chaser s rights and should become bound to assume bis obliga
tions under the agreement—“No assignment shall be valid un
less the same shall be for the entire interest of the purchaser.” 
That is to say, the purchaser cannot validly make any partial 
disposition of his rights; he cannot merely charge them, lie 
cannot attach sul>-e<|uities to them; lie can only affect them by 
a disposition which wholly divests him of whatever rights the 
contract confers upon him and vests these rights in an assignee 
who is substituted as purchaser for him. No assignment, 
moreover, though satisfying this condition, can take effect un
til it has been assented to by the vendors, until the vendors, 
that is to say. have accepted and approved of the assignee. The 
purchaser under such a contract stands of course in a position 
very different from that of a vendee of land under a contract 
of sale which is in the ordinary form and contains no such 
stipulation. A purchaser, under such a contract may multiply 
sub-equities to any extent he pleases and the holder of such sub- 
equities again may each in his turn repeat the same process in
definitely. Where lands are sold under terms by which the pay
ment of purchase money is deferred for a considerable period 
during which the contract remains in fieri, it is obvious that 
such sub-equities may become a source of embarrassment to the 
vendor; and it is doubtless in part with the object of escaping 
such embarrassment that railway companies (holding large 
areas of land for the purpose of sale only and having of course 
in respect of such lands a very great number of dealings) cus
tomarily introduce this clause into the form of con
tract which they commonly use when small parcels of land are 
sold upon credit.
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CAN. But while the clause is thus beneficial to the company it is
^7 of even greater value to the purchaser and his assignee. Tin 
1U12 assignee whose assignment has been accepted gets the advan
---- tage of being placed in direct contractual relations with tin

McKillop vendor and being freed from the necessity of concerning him 
Alexander, self about possible equities created by the purchaser in tin

---- meantime; and as to the purchaser (who cannot of course get a
registered title so long as the purchaser’s money remains un 
paid) the advantage to him of being enabled to transfer to a sub 
purchaser an unimpeachable title to his rights is obvious. That 
the assignee under an approved assignment does get such a titb 
(I am of course assuming now that the assignee is free from 
any imputation of mala fi<lis) is sufficiently apparent.

it is manifest that the assignment contemplated and pro 
vided for by the agreement is intended to result, when acceptai 
by the company, in a new agreement between the company and 
the assignee. By the express terms of the contract the obliga 
tions of the purchaser are declared to bind his assignees: and 
the assignee in presenting his assignment for approval under 
takes, of course, to submit to this as well as the other terms of 
the contract. The company, on the other hand, comes under an 
obligation to the assignee to perform on its part the contract of 
sale—whether because of an implied undertaking with the as 
signee arising out of the acceptance of the assignment or i/iso 
jun in consequence of the assignment vesting in him the pur 
chaser’s rights is immaterial. The original purchaser is not 
relieved from responsibility under his covenants but tin* effect 
of the transaction is that the assignee is introduced as a party 
to the contract of sale; and under the contract so reconstituted 
the assignee is entitled to the rights, and assumes the prim.in 
burden of the correlative obligations of the purchaser as those 
rights and obligations are therein declared. Now. one of the 
terms of the original contract is, as we have seen, that no rights 
under it shall be acquired through any disposition by the pur
chaser unless such disposition complies with conditions which 
are only fulfilled by the assignment to the accepted assignee 
and consequently nobody claiming rights under the contract 
through any disposition by the purchaser (which rights ob
viously cannot be constituted in defiance of the express terras of 
the contract itself upon which they are founded) can dispute 
tin- title of the accepted assignee to the benefit of the purchaser's 
rights. The company in a word by its acceptance of the assign
ment becomes a trustee of the land for the purposes defined by 
the terms of the contract thereby constituted, and according to 
those terms the land is to pass to the assignee on the perform
ance of the conditions defined.

It is argued that the provisions we have been considering 
are for the benefit of the vendor alone, and that he alone can
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take the benefit and claim the protection of them. It would 
be sufficient to say that such a proposition applied to the facts 
of this case means in the last.analysis that the company being 
under no legal disability to carry out its contract with the as
signee may lawfully refuse to do so, for it is perfectly obvious 
that appreciating the rights of the parties as rights governed 
by the contract alone the company is legally bound to convey 
this property to the and is under no sort of legal
duty or obligation to Alexander which creates an impediment 
in the way of its doing so. The contention, moreover, overlooks 
the circumstance that a new contract has been formed by which 
the assignees have come under obligations to the company. In 
entering into that relation the assignees were entitled to rely 
on this provision. They were entitled to rely upon it because 
it was one of the terms of the contract to which it was proposed 
that they should become parties and it was obviously as much 
for their benefit as for that of the company ; and it is to be 
presumed that they did rely upon it. As against parties to the 
contract or persons claiming under the contract either directly 
or indirectly they are indisputably entitled to any protection 
which that provision may afford. Indeed, as 1 have pointed out, 
it is an unwarrantable assumption to say that this clause was 
originally framed exclusively in the interests of the company. 
It is obviously to the interest of all parties that sub-purchasers 
under such an agreement shall be able to pay their purchase 
money with perfect confidence in the title they are acquiring, 
and on an unsophisticated reading of it, it is manifest that one 
of the main objects of this clause is to secure to the sub-pur
chaser an unimpeachable title as against the vendors. That be
ing so, it is impossible to argue that the sub-purchaser is not 
entitled to the benefit of it or that his rights under it can 
be neutralized by any action of another party to the contract.

From all this it is clear enough that the respondent Alexander 
cannot succeed in this action unless there is some other fact or 
circumstance in addition to this agreement with desman which 
gives him some right of action against the company or the appel
lants. That he has no right of action against the company is 
clear and it is clear also as a result of the special terms of the 
agreement that he can only succeed against the appellants by 
establishing that he is entitled to have the rights vested in them 
exercised for his benefit—that the appellants, in a word, are 
trustees of their rights for him. The contention on behalf of 
Alexander is that such a trust arises on one of these grounds : 
1st, that his caveat bound desman’s interest under the agree
ment for sale from the time it was filed and that the appel
lants took that interest charged with an obligation to carry out 
desman’s contract with Alexander ; 2nd. that the caveat was, in 
law, notice to the appellants of desman's contract with Alexan-

D37^
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CAN dvr «ml that tlivy consequently must lie held to have acquired
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desmans interest with notice of desman’s breach of trust; 
and 3rd, that the appellant’s failure to search the register be

MoKn.i.or

Alexander.

fore paying the purchase money to desman was such negligence 
as to deprive them of the benefit of their legal position under 
the contract or to require the Court to impute to them const na
tive notice of the facts stated in the caveat which, of course, 
would have been ascertained if the register had been examined.

Tlie first and second of these contentions are, 1 think, based 
upon a misconception of the purpose for which the machinery 
of caveats was devised by the authors of this Act. The funda
mental principle of the system of conveyancing established by 
this and like enactments is that title to land and interests in 
land is to depend upon registration by a publie officer and not 
upon the effect of transactions inter partes. The Act at the 
same time recognises unregistered rights respecting land, con 
firms the jurisdiction of the Courts in respect of such rights 
and furthermore makes provision—by the machinery of the 
caveat for protecting such rights without resort to the Courts. 
This machinery, however, was designed for the protection of 
rights—not for the creation of rights. A caveat prevents 
any disposition of his title by the registered proprietor in dero
gation of the caveator’s claim until that claim has been satisfied 
or disposed of; but the caveator’s claim must stand or fall on 
its own merits. If the caveator has no right enforceable against 
the registered owner which entitles him to restrain the alienation 
of the owner’s title, then the caveat itself cannot and does not 
impose any burden on the registered title. Alexander’s caveat 
consequently conferred no right upon him, it could only operate 
to protect such rights as he had and could enforce against the 
land, that is to say against the registered owner of the land. It 
is quite clear as I have d out that he had no such rights
ami the tiling of the caveat therefore was a wrongful interfer
ence with the proprietory rights of the company for which 
Alexander might have been answerable in damages if the com 
pany bad sustained any loss in consequence of it. It seems 
equally clear that the caveat could not affect the appellants ns 
bringing home to them notice of the transaction between Alex 
ander and Gesman. The statute does not say that the caveat 
shall operate as notice of the facts stated in it to intending pur 
chasers, and there is not anything in the statute giving the least 
ground or colour for attributing to it any such operation. It 
an intending purchaser chooses to close his purchase by paying 
his purchase money without first acquiring a registered title, lie 
runs the risk of finding that he cannot get a registered title un 
til some unregistered claim has been satisfied or some unregis 
tered interest acquired. But he incurs this risk not because In
is deemed to have had notice of the claim and for that reason to

65
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hv liouml in good faith to recognise it, Imt because lie can only 
acquire a title by registration and registration lie cannot have 
free from an enforceable claim against the registered title in 
face of a caveat founded upon such a claim until that claim 
has been satisfied or the superiority of bis claim has been estab
lished.

Section 173 of the Act when read together with the provi
sions respecting caveats would seem to establish beyond contro- 
versy that this view of the effect of a caveat correctly interprets 
the intention of the statute. “No person,” the section reads, 
“contracting or dealing with . . . owner of land for which 
a certificate of title has been granted shall, except in case of 
land by such person .... be affected by any trust or un
registered interest in land, any rule of law or equity to the con
trary notwithstanding.”

It would be strange if after this formal declaration the 
Legislature had proceeded to provide a statutory method of 
affecting the conscience of the purchaser with notice of unre
gistered interests. The assumption that the Legislature has 
provided such a method in the system of caveats seems to be 
unwarrantable. The operation of the caveat according to the de
sign of the Act (as affecting a r), is, I think, aptly ex
pressed in Lord Kedesdale’s language in Cmhru'ooil v. I'ottr- 
toini, 2 Sell, and L. 41. at p. (Hi; it is to “bind bis title not his 
conscience.”

The third ground of relief is put in this way. Alexander, it 
is said, had an equitable right which was prior in time to the 
equitable right of the appellants, and the subsequent right of 
the appellants ought not to be permitted to his prior
right, 1st, because the appellants, in failing to search for caveats 
before closing their purchase from desman were guilty of such 
gross negligence as to make it inequitable to permit them to re
tain the advantage arising from their contact with the company ; 
or 2nd, because? tin* appellants, by reason of their neglect to 
search the register, had constructive notice of Alexander's claim.

To the first of these contentions, there is an objection which 
seems to me to be absolutely fatal, and it is this. As a great 
equity Judge, Turner, L.J., said, in Cory v. Eyn. 1 DeG. J. & 
8. 14!». at p. 107 :—

CAN.

8.C.
inis

McKillop

Aj.kxwdkr.

The maxim qui prior rat tempore potier eut jure founded . . .on 
this principle, that the creation or declaration of a trust vests an 
estate and interest in the subject matter of the trust in tin* person 
in whose favour the trust is created or declared. Where, therefore, it 
is -.ought, ... to post|Miiie an equitable title created by declar
ation of trust, there is an estate or interest to lie displaced. No doubt 
there may In- cases so strong as to justify this 1 icing done, but there 
can lie as little doubt that a strong ease must Is- required to justify it.

Lord Wcstlmry explains flic maxim in the celebrated case of 
Phillips v. Phillips, 4 DeG. F. & J. 208, in language which is to
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the same ©fleet. The maxim has never been applied in favour of 
persons who have neither by themselves nor by those whose 
rights they are asserting, had any legal or equitable interest in 
the land which was the subject of theGHi

It is clear, as I have said, that Alexander never acquired any 
right which he could compel the registered owner to recognize 
and therefore he never had a right which in any lawyerly use 
of the words could be described as an interest in land. Ilis right 
was. and remained a personal right against desman, en fore 
able, no doubt, by < remedies, both against desman and
against others who might be implicated in desman's breach of 
faith, but still only a personal right because of the special pro 
visions of the contract with the company under which Alexander 
could acquire no claim against the registered proprietors until 
they had assented to his assignment.

It is argued that desman was the owner of the laud in equity, 
but this seems really to lie an abuse of language, (see Fry, Speci
fic Performance, 5th ed., p. 675, sec. 1392, and liidout v. Fowler, 
119041 1 Ch. 658, at pp. 661 and 662, per Far well, J.). The 
company, it may be admitted, was a trustee in a limited sense 
It is inaccurate to say that the company held the land in 
trust for the purpose of fulfilling the agreement of sale. 
Hut as I have pointed out, that trust is defined by the 
agreement ; and only those can in any admissible sense of tin- 
words be said to have acquired a beneficial interest in the land 
who have acquired, or in other words are entitled to enforce, 
some rights under the agreement. In this Alexander fails; his 
right (in the sense indicated) though in process of consumma 
tion was never consummated. The wrong done him by Gesmaii 
was not to aid in defeating an unregistered right in the land 
for against its registered owner) already constituted, but in pre
venting Alexander from constituting such a right by effectively 
transferring to the appellants the rights he had agreed to vest 
in Alexander. If the appellants were implicated in this wrong, 
the Court would find a means of making them account for what 
they acquired by means of it. Hut that must at least involve 
finding in them either guilty knowledge or guilty ignorance of 
desman s wrongdoing—neither of which is suggested. The 
contention, moreover, fails because there is no adequate ground 
for imputing any such misconduct or negligence to the appel 
hints as would justify the Court in holding them accountable as 
trustees for Alexander. The test to be applied is stated by 
Lindley, M.R., In Oliver v. Hinton, 1899 2 Ch. 264, at i> ’ 1

IV» deprive a purchaser for value without notice of a prior invtim 
brniice of the protection of the legal estate it is not. in my opinion 
essential that he should have been guilty of fraud ; it is sutlleient 
that he has l»een guilty of such gross negligence ax would render it 
unjust to deprive the prior inettmhrancer of his priority.

It may be observed in passing that Lindley, L.J., is not here

C7D
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dealing with constructive notice; he is assuming an absence of 
notice either actual or constructive, and even in the 
absence of notice, the case from which his observation 
is taken, decides that gross negligence such as failure 
to require the production of the title deeds may deprive 
even a purchaser for value without notice of tin* right to retain 
his legal advantage whatever it may he, to the disadvantage 
of tin* holder of a prior equitable interest. I have <1 out 
that Alexander is not the holder of such an interest—hut put
ting aside that objection, we come to consider whether the appel
lant’s negligence (so called) in failing to examine the register is 
of the kind or degree which Lindley, L.J., had in view.

I should say before proceeding to apply this doctrine to 
the facts that 1 think it is doubtful whether the doctrine is one 
which can safely or properly lie 8#llL]to impeach the rights 
of a purchaser contracting directly with a registered owner 
under the Act. I think there is something to be said in favour 
of the view that it cannot he consistently with the
objects to he obtained by registration of title and that the design 
of the Act is that as against such a purchaser unregistered in
terests should depend for their protection upon caveats operat
ing directly to hind the title of the registered proprietor. Doc
trine developed under the old system of conveyancing for the 
protection of equitable rights ought, no doubt, to he applied 
very guardedly for the purpose of deciding controversies re
specting unregistered interests in registered land; and the 
utmost vigilance ought to he observed to avoid the mistake of 
yielding a punctilious allegiance to the letter of a rule evolved 
under widely different conditions without determining to what 
extent the principle which underlies the rule is in the circum
stances properly For the purposes of this case,
however, I assume that the doctrine as stated by Lindley, L.J., 
is applicable. If I am right in the opinion I have expressed as 
to the effect of the appellants’ contract with the company, it is 
perfectly clear that negligence cannot he imputed to him be
cause of his failure to make inquiries respecting of
desman, desman produced his agreement with the company 
and the assignment approved, and the appellants were entitled 
to rely upon that. A cautious or suspicious man might have 
done more, hut. they were not hound to he suspicions, and they 
arc not to lose their legal rights because they might by “prudent 
caution” (to use Lord (’ranworth’s phrase in \Yar< v. Egmont, 
4 l)ed. M. & d. 460. at p. 471$). have obtained more information 
than they did unless they have Is-en guilty of “gross ami culp
able negligence.” As Lord Selhorne said in Agra Hank v. 
Harry, L.R. 7 ILL. 135, at p. 157, the purchaser owes no duty to 
the4 possible holder of a latent title” to exercise care with regard 
to tin* title of his vendor. A purchaser is under no legal obli
gation to investigate his vendor’s title. Hailvg v. Harms, 1181)4|

CAN
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ees ( from the point of view exclusively of their own interests 
guilty of “gross and culpable negligence” in not examining tin

MoKiluip
register? As regards the absence of concern respecting deal 
ings by desman—which could not affect him the point secius

Alexander. clear; it is only “by falling into the error attributed to those
who are wise after the event” (see per Liudley, L.J., [ 18941 1 
Cli., at p. 34) that one could charge the appellant with negli 
gence in that respect. Then, can it he fairly said that in view 
of possible dealings by the company itself their failure to search 
was “gross and culpable negligence”?

It is quite clear that a purchaser acquiring property in the 
ordinary way under an arrangement such as that entered into 
by Potter with a great railway company, cannot avoid such 
risks as there may Is* in the possibility of fraud by the company 
with which he deals. No amount of vigilance on his part could, 
for example, prevent the ultimate registration of a transfer in 
course of transmission to the registry at the moment of the ex* 
cut ion of his agreement for purchase. In the absence of fraud, 
however, there is no risk ; and suffice it to say, that in such pur 
chases the possibility of such frauds does not enter into tL- 
calculations of purchasers unless at least they are abnormally 
given to suspicion. It. in my judgment, would be laying down 
a rule utterly at variance with the habits and modes of thought 
of people who engage in such transactions, to hold that it was 
gross and culpable negligence or indeed negligence in any degn 
for a purchaser in such a transaction to act upon the assumption 
that the company’s good faith could be relied upon with absolute 
confidence. 1 think, for these reasons, that the suggestion that 
there was negligence of such a character as to be material here 
is utterly baseless.

As to constructive notice 1 am inclined to think that as 
regards purchasers dealing with the registered owner, the do 
trine has liccii swept away by see. 173 of the Act, and that the 
protection for unregistered interests substituted for it is Un
tiling of caveats. As regards titles completed by registration, 
it clearly has no place in tin- scheme of the Act, 1 am aware that 
in the Australasian Courts, the first of these propositions \< 

pears to have lieen doubted, but 1 have seen no case ill which the 
decision depended in any way upon a recognition of the doctrine 
as applicable to determine the rights of a purchaser from a 
registered owner. Knowledge and notice, of course, must often 
present themselves as ingredients in fraud or in the facts from 
which fraud may Ik- inferred, or in the circumstances giving 
rise to an estoppel or an equity of some description affecting the 
relative priorities of unregistered claims; but notice of an un
registered right or interest in itself cannot, 1 think, affect the 
rights of a purchaser dealing Isma tide with a registered owner.
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There is no necessary analogy between the position of a pro
posed purchaser dealing with a registered proprietor of land 
under a system of title by registration, and the position of a 
purchaser of land where no such system exists. In the course 
of centuries an elaborate system of rules has been developed 
touching the proof of title which such a purchaser is entitled to 
demand from his vendor and the practice of conveyancers points 
out the course a prudent solicitor will follow in order to protect 
the purchaser’s rights. It was to avoid the delay, the uncer
tainty and the expense attendant upon the investigation of titles 
that the system of title by registration was devised ; and one of 
the most fruitful sources of uncertainty and expense which the 
authors of this system designed to clear out of the way. was 
this doctrine of constructive notice. See Report of Commis
sioners on Registration. 1H."»7: Hogg on Ownership and Kncum- 
brance, pp. 8 and 26.

Not the least of the difficulties attending upon the applica
tion of the doctrine of constructive notice 1ms always been the 
vagueness of the doctrine itself. ‘‘Every one who has attempted 
to detine the doctrine of constructive notice has declared his 
inability to satisfy himself,” said Lord St. Leonards in the 14th 
edition of his work on Vendors and Purchasers. An attempted 
definition inserted in a bill introduced by that great property 
lawyer in 1862 proved to be so unsatisfactory, that it was struck 
out with the consent of the author of the bill. Again and again 
eminent Judges in both common law and equity Courts have 
declared that the doctrine has been carried too far and is not to 
lie extended. In Knejlish and Scottish Mercantile Investment 
Vo. v. Hr unton, |18!)2| 2 tj.H. 700. at p. 708, Lord Esher, M.R.,

In a scries of case* I«uni* Vottenham, Lymlhur-l ami Crainworth, 
I xml Jti'tiee Turner and the late Master of the Roll*. >ir tJeorgc 
Jc*e|. have said that the doctrine ought not to U* extended one bit 
farther; all the Judge* seem to have agm-d upon that. In tHen v. 
Sul,hum. 11 fli.l). 7till. I pointed out that the doctrine i* a dangerous 
one. It i* contrary to the truth. It is wholly founded on the assump
tion that a man does not know the fact*; and vet it is *aid that von 
-tr actively he doe* know them.
Itoweu anti Kay, L.JJ., accepted this view. In 7'A« Hirnam 

\Yooil, f!907] P. 1, at p. 14, Farwell, L.J., said :
The Courts have of late years been unwilling to apply the principle 

of constructive notice so a* to tlx companies or persons with knowledge 
of fact* of which they had no knowledge whatever.
And in Dart on Vendors & Purchasers (7th <*<!.), at p. 602, 

it is stated that
the tendency i* to restrict the doctrine of constructive notice so far 
a* i* compatible with the rule* of the Court applicable to fraud.

In the latest decision of the Court of Appeal dealing with the 
subject, the view expressed by Liudley, L.J.. is that the doctrine
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comes into play only when tlicrc are facts justifying an infer 
ence of knowledge or circumstances indicative of wilful ignor 
ance.

It is not nec«‘ssary to decide whether or not the doctrine has 
any application in this case, because if I am right in the view 
I have just expressed that the facts do not warrant any imputa
tion of gross negligence à fortiori they do not support an impu
tation of fraud or of that wilful departure from the usual course 
of business “in order to avoid acquiring a knowledge of a ven
dor’s title” or that “wilful ignorance of facts,” which accord
ing to the view expressed by Lindley, L.J., in the case above re
ferred to, it would be necessary to shew in order to impute con
structive notice to the appellants. As Lindley, L.J., said in that 
case fBailey v. Barnes, [1894] 1 Ch. 25, at p. 34] :—

The doctrine of constructive notice (i.e., as expounded in his judg 
ment) is based on good sense and is designed to prevent frauds on 
owners of property; but the doctrine must not be carried to such an 
extent as to defeat “honest purchasers; and although this limitation 
has sometimes been lost sight of, still the limitation is as important 
and is as well known as the doctrine itself.

Anglin, J. :—The defendants McKillop and Benjafleld ap
peal from the judgment of the Supreme Court of Saskatchewan 
en banc, reversing the judgment of Johnstone, J., who dismissed 
the plaintiff’s action for specific performance, holding that the 
defendants, although subsequent purchasers, by their diligence 
in procuring an actual assignment of their immediate vendor’s 
interest and the approval thereof by the original vendor, the 
railway company, in which the legal estate was vested, and by 
obtaining possession of the original contract of sale made bv the 
company with such approval endorsed thereon, had acquired a 
position “much stronger in equity than that of the plaintiff,” 
who “had nothing more than an agreement to assign.” The 
sale to the plaintiff was of one-half of the section purchased by 
his vendor: the sale to the defendant was of the whole section.

The Court rn banc was of opinion that the registration by 
the plaintiff of a caveat in respect of his claim, prior to the de
fendants’ completing their purchase and obtaining the assent of 
the original vendor to the assignment to them of the interest of 
the original vendee, prevented the defendants from acquiring 
any right or interest in the land except subject to the plaintiff’s 
claim.

The facts of the ease are briefly but sufficiently summarized 
by Newlauds, J., as follows;—

The plaintiff first obtained an equitable estate in the said half sec
tion of land. Subsequently, but without notice of the plaintiff's equit
able estate, the defendants, McKillop and Benjafleld, also obtained an 
equitable estate in the said land. Before anything further was done 
by the said defendants the plaintiff filed a caveat in the proper land
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titles office aguinst the said lands, after which the said defendants com
pleted their purchase ami had the assignment to them approved of 
by the owner of the legal estate.
Apart from the effect of Land Titles Act of Saskatchewan, 

(6 Edw. VII. ch. 24), and of the caveat lodged by the plain
tiff pursuant to its provisions, I incline to the view that the 
defendants would have been entitled to succeed, because, al
though subsequent purchasers, they had the best right to call for 
n conveyance of the outstanding legal estate and were therefore 
in equity entitled to its protection. Dart on Vendor and Pur
chasers, 7th ed., p. 845. They held this position not because they 
had given notice of their purchase to the holder of the legal 
estate, which the plaintiff had omitted to do, Hopkins v. H< ms- 
worth, (1898] 2 Ch. 347, nor because the plaintiff had omitted 
to have a note of his purchase endorsed on the original contract 
from the railway company: Jones v. Jones, 8 Simons 633 
(the points much insisted on at bar), hut because they had obtain
ed the consent of the railway company to the assignment to them 
of their vendor’s interest in the land. As a result of the original 
sale the railway company became a trustee of the property for 
its purchaser, who in the eye of a Court of equity was the real 
beneficial owner: Shaw v. Foster, L.R. 5 H.L. 321, 338. The 
defendants were purchasers of his interest for value and without 
notice of the plaintiff’s claim. They procured the railway com
pany to become a party to the conveyance to them of that 
equitable interest by obtaining its consent to the assignment 
under which they claim. Although the company did not form
ally convey or declare a trust of the legal estate in favour of the 
defendants, its privity and consent to the assignment to them 
gave them a position which (apart always from the effect of the 
Land Titles Act and of the caveat lodged by the plaintiff under 
it) was such that a Court of equity would not interfere to de
prive them of the better right so obtained to call for the convey
ance of the legal estate: Wilkes v. Boding ton, 2 Vernon, 599; 
Wilmot v. Pike, 5 Hare 14, 22; Taylor v. London <0 County 

1 Co. 1901 2 Ch. 281, 2m. The effect of tins con
sent of the railway company on tin» defendants’ rights is cer
tainly not lessened by the presence in the company’s original 
agreement for sale of the following special clause :—

No assignment of this contract shall be valid unless the same shall 
be for the entire interest of the purchaser, and approved and counter
signed on behalf of the company by a duly authorized person, and no 
agreement or conditions or relations between the purchaser and his 
assignee or any other person acquiring title or interest from or 
through the purchaser shall preclude the company from the right to 
convey the premises to the purchaser, on the surrender of this agree
ment and the payment of the unpaid portion of the purchase money 
which may lie due hereunder, unless the assignment hereof be approved 
and countersigned by the said company us aforesaid.
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CAN. But before* the defendants obtained the assent of the railway
s. c. 
nu-2

company and when they had paid only $700 on account of their 
purchase money and there was still $1,800 unpaid, the plaintiff

McKillop

Alexander.

lodged in the land titles office his caveat forbidding “tin- 
registration of any transfer or any instrument affecting (the 
half-section in which he claimed an interest) unless such instru

Anglin, .1. ment is expressed subject to my claim.” The agreement Im
pure hase held by the plaintiff was an “instrument.” within tin- 
meaning of clause 11 of see. 2 of the Land Titles Act. Under sec. 
136 the plaintiff was entitled to lodge a caveat in respect of his 
interest under that agreement ; and when so lodged and while it 
remained in force, under see. 139, the caveat had the effect of 
preventing the registrar from registering

any memorandum of any transfer or other instrument purporting to 
transfer, encumber or otherwise deal with or affect the land in respect 
to which such caveat was lodged, except subject to the claim of the 
caveator.

That the caveat remained in force is not questioned. Al
though challenged on the ground that it did not shew the interest 
of the caveator, the caveat, in my opinion, sufficiently complied 
with the requirements of see. 137. It stated the claim of tin- 
caveat or to be as

the owner of the south half, section one, in township thirty-two 
and range fifteen (15) west of the third meridian in the Province of 
Saskatchewan, under and by virtue of an agreement for sale in writ
ing of the said property to me from 11. A. desman of the cit> <»f 
Des Moines in the State of Iowa, one of the tinted States of Amcrn i.

It did not give the number of the certificate of title as pre
scribed in the form W. But, in view of the complete description 
of the land which it contained, that was. in my opinion, unneces
sary. The provision of sec. 137 should, 1 think, be regarded as 
directory and intended for the guidance of registrars. IV///,/. v. 
Jt licit, 2 Terr. L.R. 133. at p. 143, 26 Van. S.C.R. 282. 288. If a 
caveat enables the registrar to identify the land in respect of 
which it is lodged and if the interest claimed is stated with 
reasonable certainty. In- properly receives it and. when duly 
lodged, it has the effect contemplated by the statute, although 
in some particular it should not be in strict compliance with the 
prescribed form. A certificate of title to the land in question 
had been granted to tin- C.N. Railway Company, sec. 73 of the 
statute is as follows:—

After a certificate of title has Itmi granted for any land no instru
ment until registered under thin Act shall lie effectual to pas* .my 
estate or interest in any (sic) land except a leasehold interest not i-\ 
feeding three years or render such land liable as security for tin- pay
ment of money.

1
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Hy see. 74 it is provided that
ii|m»ii the registration of any instrument . . . the estate or in
terest specified therein, shall pass ;

and by sec. 80, it is enacted that
every instrument shall become operative according to the tenor and 
intent thereof so soon as registered and shall thereupon create, trans
fer. etc., the land, or estate or interest therein, mentioned in such 
instrument.

Under clause 11 of sec. 2, “instrument” means
any grant, etc., or any other document in writing relating to or
affecting the transfer of or dealing with land or evidencing title
thereto.

Under this definition the contracts both of the plaintiff and 
of the defendants were “instruments.” Neither of them created 
or transferred any interest under the Act because unregistered. 
But the equitable interests or estates conferred by them would 
nevertheless be recognized and dealt with and would be enforced 
against the registered owner and others adverse in interest, in 
the exercise of the jurisdiction of a Court of equity : 
h‘i Masst y (V Gibson, 7 Man. R. 172. The plaintiff’s caveat from 
the time it was lodged prevented the registration of any instru
ment except subject to his claim (see. 139). Prima facie that 
means subject to his claim as it stood at the time when the caveat 
was lodged. At that time both the plaintiff and the defendant 
had equitable rights as purchasers. The plaintiff had an agree
ment for a sale to him in respect of which he Imd paid $100 on 
account : the defendants had a like agreement in respect of which 
they had paid $700 on account. Inasmuch as every conveyance 
of an equitable interest is innocent, the defendants not having 
at that time taken any step which would entitle them to priority 
or. which is the same thing, would entitle them to ask a Court of 
equity not to interfere to deprive them of any acquired right to 
call for a conveyance of the legal estate, and the plaintiff not 
having done or omitted to do anything whereby his priority 
would be impaired or affected, the defendants’ claim as pur
chasers was still subject to his prior equity in respect of the half 
section bought by him. That the plaintiff’s caveat, if it had been 
lodged only after the defendants had obtained the formal assign
ment of their vendor’s contract and had procured the assent 
of the railway company thereto, would still have sufficed to 
entitle him to prevent the registration of the defendants as 
owners under a conveyance to them from the railway company 
seems to me improbable, inasmuch as, apart from the provisions 
of the Laud Titles Act, the defendants would then have had a 
better right to call for the conveyance of the legal estate and 
would in equity he entitled to the protection of it against the 
plaintiff’s prior equitable claim. But that question it is not now 
necessary to determine.
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Whether a caveat duly lodged should be deemed notice is 
apparently an open question. General Finance Agency, etc., < o. 
v. The Perpetual Executors & Trustees' Association, 27 Viet. L. 
R 739, 744. Whether the plaintiff’s caveat was in the present 
case notice to the appellants, in view of the fact that before it 
was lodged they had already made their contract and paid part 
of their purchase money, is in the opinion of Newlands, J., open 
to considerable doubt. But whatever its effect as notice, (and I 
incline to the view that it must be deemed notice to every person 
who claims to have acquired, subsequently to its being lodged, 
any interest in the lands, or to have increased or bettered any 
such interest already held) inasmuch as it is the only means 
provided for the protection of unregistered interests and it was 
obviously intended by the legislature thus to afford adequate 
and sufficient protection for them, 1 am of the opinion that a 
caveat when properly lodged prevents the acquisition or the 
bettering or increasing of any interest in the land legal or equit
able, adverse to or in derogation of the claim of the caveat or
al all events, as it exists at the time when the caveat is lodged. 
This, in my opinion, is the necessary result of a fair construc
tion of secs. 73, 74, 80, 81, 136 and 139 ji the Land Titles Act. 
1 would refer to (Unirai Finance Agency, etc., Co. v. Pcrpitual 
Executors d- Trustees* Association, 27 Viet. L.R. 739; and lie 
Scanlon, 3 Queensland Law Journal 43.

Moreover, as a document affecting the transfer of land a 
caveat is an “instrument;” and sec. 81 provides that

Instrumente registered in respect of or affecting the same hind 
shall be entitled to priority, the one over the other according to the 
time of registration and not according to the date of execution.

It was, I think, incumbent upon the defendants McKillop and 
Benjafield before completing their purchase, to ascertain that no 
caveat had been lodged against the land, and in default of their 
having done so, they cannot complain if the prior equity of the 
plaintiff, protected by his caveat, is held to be paramount. As 
put by Lilley, C.J., in Pc Scanlan, 3 Queensland Law Journal 
43, it is a “plain practical precaution for a purchaser 
to ascertain that there is no caveat (in the registry) before he 
pays his purchase money. . . . People cannot learn too soon 
that dealings outside, and without reference to the registry, are 
hazardous.”

The judgment for specific performance, against the détend
ants Gesman and McKillop and Benjafield appears to be unim
peachable. The Canadian Northern Railway Company having 
submitted their rights to the Court may be taken to have waived 
any right which they might have had to refuse to approve of or 
recognize the assignment from Gesman to the plaintiff. Since

_
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they do not set up against the plaintiff the spceial clause in their CAN 
agreement above quoted, their co-defendants cannot do so. The g c 
judgment for specific performance as against the company 1912 
would therefore appear to have been quite proper. I express no ——
opinion as to what the result should have been, if, in answer to cKillov 
the action, the railway company had pleaded and relied upon Alexander. 
the special clause referred to and the exercise of any discretion f
which it conferred upon them.

For these reasons I would dismiss this appeal with costs.

Brodeur, 
tiee Anglin.

J. :—I concur in the opinion expressed by Mr. Jus- 

Appeal dismissed with costs.

SELLICK v. TOWN OF SELKIRK. MAN.
Manitoba King’s Bench, Hobson, J. March 23, 1912. ~

1. Trial (8 VI—320)—Notice of trial—Close oi in i xdixgs—Vnserned 1912
CO-DEFENDANT. --------

A notice of trial ia irregular unless the pleadings are closed as to all Mar. 23. 
parties including a co-defendant not served with the statement of claim 
within the time prescribed for service.

[.Inihroinc v. Evelyn, L.R. Il C.D. 7.*>9, followed.]
2. Dismissal and discontinuance <8 I—3)—Failure to serve co-defend-

Where one of two defendants has ap|»enred and pleaded, hut the 
other defendant has not been served within the time limited for ser
vice, the appearing defendant is not entitled to treat the action as 
having lieen abandoned as against his co-defendant and to himself 
serve notice of trial; lie should first inquire of the plaintiff as to the 
intention to proceed against the unnerved defendant, and if it appears 
that the action is being informally abandoned as to the unserved 
defendant without service of a discontinuance, the appearing defend 
ant may make an interlocutory application to strike out the name 
of his co-defendant..

[Foley v. Lee, 12 P.R. (Ont.) 371. applied; Vamlusen v. Johnson, 3 
P.L.T. 505, distinguished.)

Action by plaintiff against the Town of Selkirk and the Win
nipeg. Selkirk and Lake Winnipeg Railway Company for dam
ages for personal injuries sustained by plaintiff, as alleged, ns a 
result of negligence of the defendants.

The defendant the Town of Selkirk was served with the state
ment. of claim, had pleaded, and had served notice of trial.

The other defendant the railway company was not served 
with the statement of claim. The period allowed for service has 
elapsed.

The plaintiff moved to set aside the notice of trial on the 
ground that the action was not at issue. The Referee granted 
the application.

This appeal therefrom was dismissed.
M. II. Ilanncsson, for plaintiff.
F. Heap, for Town of Selkirk.
It. D. Guy, for Winnipeg, etc.. By. Co.
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MAN. Hobson. J. : It is. of course, possible that service on tin* mil-
K B way company may still lie permitted. See Hole 176. Whether 

or not such leave would be granted cannot be decided on this

Selkirk.

application. It cannot be overlooked that the plaintiff has tin- 
right to apply therefor.

Rule 545 provides that after the action is at issue either 
party may give notice of trial. Vntil all the defences are de
livered the pleadings are not closed nor the cause at issue : Am

Robson, .1. broise v. Evelyn, L.R. 11 ('.!). 751). The extent of the probability 
of there ever being a defence filed by the railway company can
not be considered. That there is a possibility of such a delVn 
is enough.

The defendant the Town of Selkirk would be confronted 
by the same difficulty evidently were it to move to dismiss as lie- 
cause must have been at issue two months. Rule 540.

Counsel for the town cited a note of a ease of Vandnsen v 
Johnson, 3 C.L.T. 505. The plaintiff there had issued his \u it 
against several defendants, but served only one. The pleadings 
were, it is said, closed with the defendant served. On a motion 
to set. aside a notice of trial (served, I infer, by the appealiay 
defendant ) on the ground that the cause was not at issu*', 
was held that the plaintiff not having proceeded against tin1 
other defendants, must have taken to have abandoned as against 
them and that the pleadings were closed and the notice of trial 
regular. Very little can be learned from the meagre note, but 
it suggests that tin1 pleadings were closed at the instance of tin- 
plaintiff himself by notation. This seems to have been tin- 
ground upon which the finding of abandonment was based.

1 do not think that even strong evidence of abandonment 
by the plaintiff as against one defendant would entitle the other 
to act as if the cause were formally at issue.

The appearing defendant is not in such circumstances in 
any difficulty, lie should inquire as to the plaintiff’s intentions: 
Ambroise v. Evelyn, L.R. 11 (HI). 75!), and Foley v. Lee, T- IMt 
371, and if so advised thereafter might apply to strike out tin- 
name of the defendant not served. That an available defendant 
had not been served within the prescribed period would. un«-x 
plained, be some evidence of abandonment.

1 think the question of abandonment is one to be decided on 
an application in (’handlers, such as 1 have suggested. Tin- 
act ion could not proceed to trial and final judgment with hii 
unserved defendant still named on the record and not formally 
disposed of.

] think this appeal must lie dismissed with costs in the cause 
to the plaintiff as against the defendant the Town of Selkirk

Appeal dismissi <1.
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GREEN V. STANDARD TRUSTS CO.

Manitoba Court of Appeal. Horn II. C../.1/., Itichardx, Perdue ami 
Cameron, 1. March 4, 11)12.

], INSURANCE (8 111 11—155) - l.ll i: INSURANCE I’RI.MIVMS — DEFERRED
HALF-YEARLY PREMIUM—l)HIH CTION FROM POLICY.

Where by the terms of u policy of life insurance the balance of the 
whole year's premium was to lie dcductcil mi making settlement of the 
claim the deferred half yearly payment of premium which had not 
accrued due during the lifetime of the assured is not a debt of his 
estate and the loss through the deduction thereof from the fare of the 
policy falls upon the benelieiarv in whose favour a statutory appoint 
nient operating as a declaration of trust had been made in the life
time of the assured.

2. Insurance (8 IN'A—102)—Assiiinmi vr of lii i insurance policy -
Wife named in policy as iii nei k i ary .ioininu in mortem.e or

Where the insured in a life insura nee policy assigned the same to 
secure the payment of his debt on the security of the policy, and hi< 
wife who had been named as the benelieiarv in the policy joined with 
him in executing the assignment and in signing the charge or lien, such 
charge when made solely for the henelil of the insured is payable 
primarily out of his estate -o a- to free the insurance policy in 
favour of thi* wife as liet\min herself and the estate where the desig 
nation of the wife as beneficiary on the face of the policy is by statute 
I It.S.M. 11)02. eh. 8.1. and II.s.O. 1807. eh. 20.1).’ declared the 
creation of a trust for her separate u*e free from the debts of his estate.

| Me Tatham. 2 0.1..11. 14.1: l‘> 1 letlarrii, IS U.L.R. 524. specially 
referred to: Hall v. Hall. | 1911 ) 1 1 ’ll. 187. applied : -ee also Hudson 
v. Carmichael (1854). Kay fill, and Haijet v. /*</«/«7. 118118] 1 ('ll. 470.1

3. Ixsvranck (8 1V A—1112 i - Assign mi nt or mi: insiranti. policy—
Wife named in statutory appointment as iienefk iary .ioininu
IN MORTUAUE OR CIIARUH.

Where the benefits of a life insurance jh»1 icy have lieen nettled upon 
the wife of the assured by a written appointment in her favour having 
the statutory e fieri of a declaration of trust for her separate use. 
a subsequent charge or mortgage of tin* policy made by the husband 
anal wife jointly but solely for the husband's benefit i- a debt of the 
assured which the wife is entitled to have satisfied out «if his general 
estate so us to free the policy from such mortgage or charge.

| Hall V. Hall. | 11)111 1 Vli. 487. applied.]
4. Insurance (8 IV It—170)—Life insurance iiu.icy—When coniutioxai

APPOINTMENT IXIEEECTU AI. AS STATUTORY TRUST—R.S.M. 191)2.
eh. 81.

Where the insured, in a life insurance policy originally made payable 
to his personal representatives, endorses on the policy a declaration 
that the policy ami the insurance thereumler should remain payable 
as in the policy mentioned, subject to alteration during his lifetime, 
but. if not “assigned or otherwise disputed of.'* that on his death, 
if his wife survived him. the policy should In* for her benefit, such 
declaration is not sufficiently positive or unconditional to operate as a 
declaration of trust in favour of the wife or to confer upon her the 
lienellts of the policy as lier separate estah* under the Manitoba Life 
Insurance Act. It.S.M. 190*2. cli. 8.1. Per Howell, Richards
and Perdue, J.T.A.

(As to statutory uppointm<-nts of beneficiaries of life insurance 
policies see Mr. Labatt's article in 3(1 C.L..Î. 249 and Cameron on 
Insurance, pp. 121, 214.1

5. Insurance (8 IV B—170)— Like insurance policy—Change of bénéfi
ciait—Statutory trust.

While the appointment of an insurance policy made in favour of the 
wife of the assured under the Manitoba Life Insurance Act. It.S.M.
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nl purporting to be an appointment of n beneficiary 
lier a life Insurance policy declares that the poli y

1902. ch. 83. may by section 15 thereof be revoked and the benefits 
declared in favour of the wife may by a writing lie diverted to the 
estate of the assured, the writing mu>t indicate in clenr and conclusive 
language the intention of the assured to alter the appointment first 
made in her favour. Per Howell, C.J.M.

0. Insurance (§ IV B—170)—Life insurance policy—Appointment of
BENEFICl m;i TRI BT.

In order to create a trust in favour of the wife of the assured, the 
statutory appointment of the benefits of a life insurance policy whi h 
under the Manitoba Life Insurance Act, U.S.M. 1902. eh. 83,
7 (similar to sec. 150(1 ) of the Ontario Insurance Act, It.S.O. lsii;, 
eh. 203) the assured may make in writing, must be in clear and mi- 
equivocal words taking effect immediately as upon an immediate 
declaration of trust and so as to divest the assured of all beneficial 
interest therein for the time being subject only to any future appoint
ment. the making of which may be reserved to him by the statute. 
Per Perdue, J.A. (Cameron, J.A., dissenting on this point.)

7. Wills ($ I A2—10)—Life insurance policy—Conditional appoint
MINT OF BENEFICIARY—EFFECT ONLY AT DEATH OF ASSURED.

Where a document ] 
by ! lie assured under 
shall continue payable to the assured, his executors, administrator- and 
assigns, and shall continue to be subject to his disposal ns he may -ee 
tit in his lifetime and further declares that if the insurance is sub
sisting at his death, and has not lieen sold, surrendered, assigned <>r 
otherwise disposed of. then upon his death it shall lie for the lienefit 
of his wife if she survives him, the efleet is to make it a te-taniviit.in 
document and not a statutory appointment under the Manitoba I-if»* 
Insurance Act. U.S.M. 1902, cli. 83. *re. 7 (similar to It.S.O. H97, 
ch. 203. see. 159). Per Howell. C.J.M.. Richards and Perdue. .1.1. \ 

[Foundling Hoapital v. Crane. [1911] 2 K.B. 367, 80 L.J.K.B. 853. 
applied.]

8. Wills (§ ÏIIB—113)—General request—Prior conditional appoint
MI NT OF LIFE INSURANCE IF "NOT OTHERWISE DISPOSED OF.”

A bequest in the will of the assured of all his life insurance i- a 
“disposal” of insurance moneys within the terms of a condition -n
tained in a document by which the assured purported t" declai 
surviving wife the beneficiary if the policy were not sold, surreivh-r. il. 
assigned, or “otherwise disposed of." by him. Per Howell, C.J.M,. and 
Richards, J.A.

Appeal from decision of Metcalfe, J., dismissing the action 
and giving judgment for defendants on counterclaim.

The appeal was allowed in part and the judgment below 
varied.

Messrs. W. F. Hull, and J. K. Sparling, for plaintiff. 
Messrs. IV. H. Mulock, K.C., and «7. W. E. Armstrong, for 

defendants.

Howell, C.J.M. :—The deceased, Robert J. Walker, in 1889,
at Brampton, in Ontario, while domiciled there, entered into a 
contract of insurance with the British Empire Insurant-.- Co. 
whereby, in consideration of certain annual payments, his life 
was insured to the extent of $J,000, and by the terms of the 
policy the plaintiff, the wife of the deceased, became and was 
the beneficiary under the policy and entitled to the sum insured 
upon the death of the deceased. In April, 1907, the deceased, 
together with the plaintiff, his wife, executed an assignment of
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that policy to Arthur & Company, to secure payment of a debt 
which the deceased then owed to those parties, and the plain
tiff, his wife, joined with him in executing this assignment. 
The debt to secure which this assignment was given was clearly 
a debt owing by the deceased to the assignees of the policy, and 
it was executed in Manitoba while the deceased was domiciled 
here. In the year, 1893, while the deceased was domiciled in 
Ontario, he insured his life for the sum of $5,000 with the Ont
ario Mutual Life Assurance Company, which company at that 
time had its head office within that province, and by the terms 
of the policy of insurance issued by that company the plaintiff 
became and was the payee and beneficiary in that policy and 
entitled to receive the money on the death of the deceased. In 
the year 1901, while the deceased was still domiciled in Ontario, 
he applied to the last-mentioned insurance company for a loan 
from the company of $500, and offered as security the last-men
tioned policy of insurance. For the purpose of carrying this 
matter through, a document was drawn up and signed by the 
plaintiff and the deceased, and the document really amounts to 
an acknowledgment that the plaintiff’ received this money and 
created a lien and charge on the policy, and the husband, by 
the terms of the document joins and consents to the affecting 
of the loan and both husband and wife covenant to pay the 
debt and the document further declares that if, before the loan 
is repaid, the policy becomes a claim, the company are author
ised to retain the amount of this loan and interest out of the 
sum insured. It appears that the loan was purely and simply 
a loan made to the husband at his request, but the charge was ap
parently taken in that form because the wife was the beneficiary 
and the payee. It seems to be clear that the debt was really a 
debt due by the husband and the proceeds of the loan were re
ceived by him.

Section 7* of ch. 83 It.S.M. 1902, and section 159 of ch. 
203, R.S.O. 1897, are alike in making a peculiar provision where 
a policy of insurance is assigned to or made payable to the

•Section 7 of chapter 83, Revised Statutes of Manitoba (1902), is as 
follows :—

7. In case of a policy of insurance heretofore or hereafter effected by a 
married man on las life is expressed upon the fare of it to be for the 
k-nvlit of his wife, or of his wife and children, or any of them, or in case 
he has heretofore indorsed or may hereafter indorse on such policy, or, 
by any writing identifying the policy by its number or otherwise or by 
his will, has made or may hereafter make, a declaration that the policy 
is for the benefit of his wife, or of his wife ana children, or any of them, 
such policy shall inure, and Ik.1 deemed a trust, for the benefit of his wife 
for her separate use, and of his children or any of them according to the 
intent so expressed or declared ; and so long as any object of the trust 
remains, the money payable under the policy shall not he subject to the 
control of the husband or his creditors, or form part of his es.ate 
when the sum secured by the policy becomes payable ; hut this shall not 
be held to interfere with any pledge of the policy to any person prior to 
such declaration.
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wife or children of tin; insured. It In really a statutory method 
of settling property upon them beyond the reach of ercditors or 
executors. These sections alike declare that in such a case .1 

trust is created between the insured and the beneficiary in fav 
our of the latter. By these policies, therefore, the plaintiff In 
came the owner of the fund represented by such policies. At 
the reipiest of the deceased, however, she united with him in 
mortgaging or charging this property to secure advances to him 

H.m-11. e.j.M. for the repayment of each of which lie became personally liable, 
and each was a debt of his which In* should repay.

When the deceased executed, with his wife, the transfer or 
mortgage of the tirst-nn utioned policy, he was domiciled in 
Manitoba where he remained until his death, but apparently In- 
was domiciled in Ontario when he united with his wife to exe
cute the charge on the second mentioned policy. According to 
the law of Ontario once having made the policy payable to his 
wife, the deceased had no power to convert it into a policy pay 
able to his executors; but the law is different in this province, 
and let us assume that the law of Manitoba applies to both of 
these cases. As soon as these policies were issued and math 
payable to the plaintiff, as between her and the insured she was 
the beneficiary and the moneys were her own property and 
estate and the huslmud was a mere trustee for her. and 
death she was entitled to receive this money.

Section 15 of our statute, however, provides a method hy 
which the husband can deprive his wife of the rights above 
set forth. It declares that he can, hy an instrument in writing, 
absolutely revoke the benefit previously made and may re-appnr- 
tion or alter or revoke the lienclits “or divert the insurance 
money wholly or in part to himself or his estate.” By virtue 
of the statutes above refem . the policies of insurance
being made payable to her, the plaintiff was given peculiar stat
utory rights, *, no doubt, for her special ltenctit and it
would seem just to require clear and conclusive language that 
the deceased intended to invoke the powers given him under 
section 15 of our statute. If these loans had been paid off in 
his lifetime no one would doubt that the original rights secured 
to the plaintiff would have l>een restored to her, notwithstanding 
those documents executed by her. I do not find in either of the 
documents referred to that the deceased did by instrument in
tend to divert the insurance money or any part of it to himself 
or to his estate, ami 1 do not think that either of these docu
ments has deprived or was to deprive her of the in
surance money secured by those policies.

One of the premiums of insurance of the second mentioned 
policy matured some months prior to the death of the insured, 
ami. in order to continue the policy, the deceased gave his pro
missory note for this premium and tIn» company accepted the
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note as payment of the premium. This note matured shortly 
after the death of the deceased, and pursuant to one of the con
ditions in the policy, the company retained enough out of the 
policy to satisfy thin note, thus reducing the amount payable 
to the plaintiff also by the amount of this note. The plaintiff’s 
position is that parts of the funds payable to her under these 
policies have been diverted to pay the debts of the deceased ; 
because the deceased had not paid bis debts her property has 
been charged with the payment of them. She has received from 
the companies the amount due on the policies less the two sums 
for which the policies were charged as above mentioned, and 
less the promissory note for the premium, and I think the es
tate should make good to her the sums so retained from her. If 
the will of the deceased can in any way modify the effect of these 
written documents, it seems to me it fortifies the plaintiff’s 
position. The fifth clause is “Any of my life insurance which 
is made payable to my wife specifically, shall be her own estate 
moneys and property and are not intended to be affected by the 
terms of this will.” That clause, read critically, would mean 
the whole of the life insurance that was made payable specific
ally to her, not that part of it which had not been pledged to 
pay his debts. In another portion of tin- will there is a specific 
devise for the payment of all bis just debts. This promissory 
note for the premium of insurance and these two loans above re
ferred to are his just debts, and I see no reason why they should 
not have been paid by the executors, thus freeing the policies 
from any claim.

I see no reason for differing from the conclusion arrived at 
by the learned trial Judge as to the disposition of the moneys 
paid under the Peace policies for two reasons : 1st. the assign
ment under which the plaintiff asserts her claim provides that 
the policies shall be and remain for his (the deceased's) own 
benefit and subject to any disposition lie may make of them dur
ing his lifetime, and if “not assigned or otherwise disposed of then 
upon my death . . . they . . . shall be for the benefit of my wife.” 
The will did otherwise dispose of them, and I agree with the 
conclusion of the trial Judge. 2nd. Upon the authority of 
Foumiliny llos/nlal v. ('ram, 119111 2 K.B. 367. the document 
above in part recited is a testamentary document and has not 
been executed in the form required by the Wills Act.

The appeal must be allowed in part and tin* judgment must 
Is* amended declaring that the plaintiff is to retain out of the 
moneys received by ln*r from the Peace policies the three sums 
above referred to retained by the insurance companies out of 
thv policies payable to her. The plaintiff will also retain out of 
tin- above-mentioned moneys her costs of this appeal.

Richards, J.A.:—The plaintiff is the widow of Robert James
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Walker. In his lifetime he effected five insurance policies upon 
his life. Of these, three were made directly payable to his wife. 
The other two were made payable to a M r. Peace, with whom he 
apparently had business relations. Mr. Peace subsequently as
signed the benefit of those two policies to Walker. At the time 
of Walker’s death there was no insurance on his life except 
that effected by the above policies. The plaintiff and Walker 
borrowed money on two of the policies which were made pay- 

Rivhsrde. j.a. able to the plaintiff on their face. The loans were applied for 
and got for Walker’s own benefit, and he received the moneys 
for his own purposes. At the time of his death these loans had 
not been repaid. A few’ days before his death Walker executed, 
as to each of the policies which had been assigned to him by Mr 
Peace, a document of one of which the following is a copy :

I, Robert .Tames Walker, the assured named and described in Policy 
No. 65718 issutd by the Mutual Life Assurance Company of Canada, 
do hereby in pursuance of the statute in that behalf, declare that the 
said policy and the assurance thereby effected, shall continue to lie 
for the benefit of myself, my executors, administrators or assigns and 
subject to my disposal as I may see fit during my lifetime, but if 
the same be subsisting at my death and not sold, surrendered, as
signed, or otherwise disused of, then upon my death it shall be for 
the benefit of my wife Clara Cclestia Walker, if she survive me.
In the other the number was 65719, but it was otherwise the 

same as the above.
Thereafter he made his will, by which he purported to give 

to his trustees, upon certain trusts, all his estate of every kind, 
“including all my life insurance.” The same will contained the 
following clause (5) :—

Any of my life insurance which is made payable to my wife speci
fically shall be her own estate, moneys and property and are not in
tended to be affected by the terms of this my will.
As to certain of these policies Walker, before his death, had 

given promissory notes for premiums; and certain other pre
miums for which he had not given promissory notes, but which 
the companies had the right to deduct from the face of the 
policies, also come in question.

After Walker’s death his widow received the proceeds of 
both of the policies which had been made payable on their face 
to Peace, the company, however, deducting, in respect of such 
policies the amounts of the promissory notes given by Walker 
for premiums and the amount of such other premiums as they 
were entitled as above mentioned to deduct. She also received 
in the same way, the amount of the policy made payable on its 
face to her, but on which no sum had been borrowed. As to 
the two policies on which loans had been made, she received the 
amounts payable, less the amount of the loans and premiums 
for which notes had been given and the other premiums as
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above mentioned. The plaintiff brought this action against 
Walker’s executors, to compel them to pay to her the amount 
which had been deducted, to pay the loans on the two policies 
upon which loans had been made. The executors disputed her 
right to this relief, and counterclaimed, asking that she he com
pelled to pay to them the amount received by her on the two 
policies which lmd originally been made payable to Peace.

The trial Judge, Mr. Justice Metcalfe, held that she was 
not entitled to be reimbursed out of Walker’s estate, the amount 
deducted for loans, and held also that she was compellable to 
pay to the estate the amount received by her on the Peace poli
cies. From that decision the plaintiff appealed. The parties 
resided in Manitoba when the loans were made, and I think the 
law of Manitoba is applicable. Sections 7 and 15 of the Life 
Insurance Act (eliminating such portions as are not material 
to this case) are as follows:—

7. In cn«e a policy of insurance heretofore or hereafter effected by a 
married man on his life is expressed upon the face of it to be for the 
benefit of his wife . . or in case he . . . by any writing
identifying the policy . . . has made ... a declaration that 
the policy is for the benefit of his wife . . . such policy shall in
ure, and be deemed a trust, for the benefit of his wife for her separ
ate use . . . and so long as any object of the trust remains, the 
money payable under the policy shall not be subject to the control 
of the husband or his creditors, or form part of his estate when the 
sunt secured by the policy shall become payable . . .

15. If, in case of a policy of insurance heretofore or hereafter ef
fected by a man . . . it is expressed on the face to be for the 
benefit of, or has been . . . under this Act appropriated for the 
benefit of his wife . . . then the insured may, by an instrument 
in writing . . . absolutely revoke the benefit or declaration or 
appropriation previously made . . . and divert the insurance 
money ... to himself or his estate. . . .
Under the wording of section 7 it seems to me that, although 

Walker was in no way hound to keep alive the policies payable 
on their face to his wife, yet, so long as he did so, such policies 
were, as against both him and the company, a trust for the 
benefit of his wife for her separate use. unless he executed a 
revocation and appropriation under section 15, which he did 
not do. The position, then, is this, with regard to the policies 
on which the loans were made, that they were the wife’s sep
arate property, and moneys were borrowed upon them for Wal
ker’s benefit. 1 think there is no douht that, under those cir
cumstances, his estate was liable to repay her the moneys re
tained to pay these loans, just as he would lx* responsible to re
pay her directly a loau made out of her separate estate to him. 
As to the Peace policies, however, I think the learned trial 
Judge was right in holding that the plaintiff was not entitled. 
If they became her property at all, they became so either by
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MAN. virtue of the above recited declaration of 29th May, 1909, or by
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virtue of the will.
Dealing first with the will. If the Peace policies were his.

1 do not think the will passed them to the widow. He distinctly
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Co.

bequeaths all his life insurance to his trustees. By that In* 
must be held to have meant such as In* had control over. The 
provision in the fifth clause, above quoted, by which lie says 
his will is not to affect insurance payable to his wife specifically,

Hlvlinrd*. J.A. seems, to me, only to refer to policies payable to her on their 
face, and his object, probably, was to prevent his will from oper
ating, with regard to these last named policies, as a revocation, 
or appropriation, under section 15. By the word “specifically'’
I think lie means “on their face.” or “as originally made.” 
It was urged that in bequeathing his life* insurance to the trus
tees he may have supposed that he had other policies than tin- 
five which he had. 1 can see nothing in that contention.

It is argued, however, that the declaration of 19th Max 
is an appointment of the Peace policies in his wife’s favour. 
The first part of that declaration simply provides, in effect, 
that they shall be bis own during his lifetime; and they would 
be that without any such declaration; so that, in so far as that 
goes, tin- declaration amounts to nothing, and does not affect 
the policies in any way. The part that the plaintiff has to 
rely on must be the last clause; “But if the same be subsisting 
at my death and not sold, surrendered, or otherwise disposed 
of, then upon my death it shall be for the benefit of my wife . " 
Except as to that last clause, nothing is attempted to be effected 
by the declaration.

In the cast1 of Foundling Hospital v. ('ram. [ 1911 ] 2 K.B. 
367, it is held that a document, executed and delivered by a 
person, to take effect only at the time of his death, is a testa
mentary document, anil is invalid unless executed according to 
the provisions of the law with regard to the execution of wills. 
This is also held in Ilabcrgham v. Vincent. 2 Ves. 204. and in 
lie Hoods of Morgan, L.R. 1 I*. & I). 214.

1 incline to the belief, therefore, that as this declaration was 
not to come into force until the time of Walker’s death, and 
was not executed as the law requires with regard to testament
ary documents, it was of no effect. But, if it should lie that I Ill- 
provisions of the Life Insurance Act, as to appropriations of 
policies, extend far enough to make valid an appropriation of 
this kind, though not made by will—and 1 cannot, on reading 
the provision of the Act, sec that they do—yet there is a fur
ther matter, which 1 think is fatal to the plaintiff’s claim. This 
proviso in the declaration means that if at the time of his death 
the policies are not disposed of, then they arc to be fur the 
benefit of the wife. Section 22 of the Manitoba Wills Act says 
that every will shall be construed to speak, and take effect, as
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if it had been executed immediately before the death of the 
testator, unless a contrary intention appear by the will. No 
such contrary intention is shewn in Walker’s will, and therefore, 
under the provisions of section 22, the will, speaking immedi
ately before Walker’s death, disposed of these Peace policies, 
and they, therefore, had at the actual time of his death been dis
posed of, so that the condition on which the plaintiff should take 
them under the declaration had failed, us a result of this dis
posal.

I think the plaintiff is entitled to be repaid, from the gen
eral estate, the amounts deducted from two of the policies pay
able to her in respect of loans made upon them and also to be 
repaid in respect of such policies and of the other policy made 
payable on its face to her, any sums deducted for promissory 
notes given for premiums by Walker. As against that, 1 think 
she must repay to the general estate the amounts received by her 
upon the Peace policies. He was not bound to pay the pre
miums for which he had not given his notes. They were, there
fore, not his debts, and his estate cannot Ik* held liable for them.
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Perdue, J.A. :—The plaintiff was the wife of the testator 
Robert James Walker. After his death she married one Green. 
Walker, who was a resident of Winnipeg, had five policies of life 
insurance in force when he died. Three of these were upon their 
face made payable to his wife, the plaintiff. The other two 
policies, being for $5,000 each, were made payable by their 
terms to “ W. T. Peace, the business partner of the assured during 
tlu* existence of the co-partnership ; thereafter to the executors, 
administrators, or assigns of the assured.” Peace had released 
all his claims under these policies to Walker, so that the same 
became payable to the personal representatives of the latter, 
subject to any disposition he might make of them during his 
life. On 29th May, 1909, Walker executed two documents in 
identical terms referring to the Peace policies. One of these 
documents, sufliciently aliening the contents of both, is set 
out in the judgment appealed from. The testator during his 
lifetime had, with the concurrence of his wife effected loans 
upon two of the policies payable to her. These loans were, af
ter the testator’s death, paid out of the moneys receivable un
der the policies. Several promissory notes given by him for pre
miums and also several half-yearly deferred payments for pre
miums were deducted by the insurance company from the 
amounts payable under the policies issued by the company. The 
plaintiff claims that the amount of the loans and of the pre
miums so deducted should be paid to her out of the general es
tate of the deceased.

The defendants, the Standard Trusts Company and the 
wife of the deceased, are the executors and trustees under the
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will of thi* testator. The Trusts Company collected the insur. •»> 
moneys payable under the five policies less the above deduc
tions and paid the whole amount to the plaintiff. The testator 
by his will, the material parts of which are set out in the judg 
ment of Metcalfe, J., devised all his estate including all his 
life insurance to his aforesaid trustees upon trust; (1) to pay 
debts ; (2) to pay certain legacies mentioned; (3) to invest the 
residue and pay the income to his wife during her life and. up 
on her demise, to distribute the fund between his brothers mid 
sisters named in the will. Then follows a declaration in the 
following words: “Any of my life insurance which is made 
paya, 'e to my wife specifically shall he her own estate moneys 
and property and are not intended to be affected by the ti rais 
of this will.” The defendants counterclaim for the amount 
of the two policies of life insurant which had been made pay
able to Peace.

It is claimed by the plaintiff hat the documents of 29th 
May were sufficient declarations under the statute and that 
their effect was to confer upon her the benefit of the policies. 
There was some discussion as to whether the Ontario or the 
Manitoba law applied to the two policies in question, both 
having been issued by a company having its head office in 
Ontario and the insurance money being payable under each 
policy at the company’s head office. I do not think it is neces
sary to consider whether the law of Ontario or the law of 
Manitoba should be applied in regard to the questions that 
arise in this case. The Peace policies were not by their ternis 
payable to the wife of the assured and the main question is. 
did the documents of the 29th May contain such a declaration 
in favour of the wife as is contemplated by our Life Insurance 
Act, R.S.M. 1902, eh. 83, or by the Ontario Act, R.S.O. 1897, 
ch. 203, sub-secs. 159-160?

I am unable to find any substantial difference between the 
provisions of the Manitoba Act and those of the Ontario Act 
in so far as this question is affected. By section 7 of the Mani
toba Act (corresponding in effect with section 159, clause 1. 
of the Ontario Act), where a policy of life insurance is ex
pressed on its face to he for the benefit of his wife, “or in case 
he has heretofore indorsed ... or by any writing identify
ing the policy by its number or otherwise or by his will, has 
made ... a declaration that the policy is for the benefit 
of his wife . . . such policy shall inure and be deemed a
trust for the benefit of his wife for her separate use.”

In order to create the trust in favour of the wife under the 
foregoing provision, where the poliey is not on its face p.-yahle 
to her, there must be an instrument in writing signed i the 
husband declaring the insurance to be for her benefit. The 
words used in the writing must, at all events, be as full and as
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operative as would be necessary in order to create an immediate 
declaration of trust. “They must he clear, unequivocal and irre
vocable . . . , words that shew that the donor means, at the 
time he speaks, to divest himself of all beneficial interest in the 
property:” Grant v. Grant, 34 Reav. 623. The declaration un
der the Act should be positive and unconditional and should 
take effect at once.

The instruments of the 20th May declare that the policies 
and insurance shall continue to he for the benefit of the as
sured, his executors, administrators or assigns, and subject to 
his disposal as he may see fit during his lifetime. It is only at 
his death and if the insurance is then subsisting and not sold, 
surrendered, assigned or otherwise disposed of, that it shall 1m? 
for his wife’s benefit, if she survives her husband. This is not 
a positive, unconditional declaration that the insurance is for 
the lienetit of the wife. There is no intention that it shall take 
immediate effect, on the contrary any effect it can possibly have 
is postponed until after the death of the husband. It is con
ditional, qualified and uncertain. It does not confer upon the 
wife any actual benefit or interest in the insurance moneys 
during the lifetime of her husband. It retains the insurance 
under the control of the husband, although the purpose of the 
Act was to enable him to create a trust in favour of his wife and 
children or his wife alone, which would, while it existed, re
move tIk* insurance from his control and from the control of his 
cre< liters.

The instruments of the 29th May are also open to another 
objection which appears to me to lie fatal to their validity. 
By their terms the husband retains the property in. and benefit 
of. the insurance and complete power of disposal over it during 
his life, hut declares that upon his death it shall lie for the 
Ismcfit of his wife if she survives him. The instrument does not 
operate in favour of the wife until after his death. This is 
clearly a testamentary document ami, not being executed in 
tin* manner prescribed by the Wills Act, it is inoperative. In 
Haiti njluim v. Vincent, 2 Ves. 204, 231. Huiler, J., stated it to be 
established law that “an instrument in any form, whether a 
«1ml poll, or indenture, if tin» obvious purpose is not to take 
place till after the death of the person making it, shall operate 
as a will. The cases for that are both at law and in equity; and 
in one of them there were express words of immediate grant, 
and a consideration to support it as a grant; hut, as upon the 
whole the intention was, that it should have a future operation 
after death, it was considered as a will.” The same principle 
was adopted in He Goods of Maryan, L.R. 1 I*. & I). 214, 
and in the very late ease of Foundling Hospital v. Franc, [1911] 
2 K B. 367.

I am therefore of opinion that the instruments of the
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29th May did not confer the benefit of the insurance upon the 
plaintiff. The last paragraph of the will clearly excepts from 
the operation of the prior parts of the will the policies made 
payable to the plaintiff specifically. The other two policies, 
those payable to Peace in the first instance, form part of the 
general estate and are subject to the trusts declared in the will. 
The loans effected by the testator upon two of the policies pay
able to his wife were made for his benefit. Although the plain
tiff joined with him in pledging the policies as security for the 
loans and signed promissory notes jointly with her husband 
for the amounts borrowed, all the proceeds of the loans were 
paid to the husband and she received no part of them. These 
loans should be paid out of the testator’s estate not specifically 
devised: Rt Tat ham, 2 O.L.R. 343; Rt McGarry, 18 O.L.R. r»24. 
528; Hall v. Hall, (1911J 1 Ch. 487.

At the death of the testator there were three promissory 
notes unpaid which had been given by him for premiums due to 
the insurance company. The amounts of these notes were de
ducted by the company from the insurance money when making 
settlement. These were also debts of the testator and payable 
out of his estate, other than the policies specifically payable 
to the plaintiff. There were also deducted by the company from 
the insurance money three deferred half-yearly payments upon 
premiums. These half-yearly payments fell due after the death 
of the testator. By the contract of insurance the balance of the 
whole year’s premium was to be deducted from the insurance 
on making settlement of the claim. These deferred payments 
were not debts of the testator. He was not bound to keep up 
the insurance. Making payment of the premiums was a volun
tary act upon his part in so far as the devisees are concerned. 
1 think the deferred premium upon each policy should be de
ducted from the amount of the policy.

The judgment of Metcalfe, J., should be varied in accord
ance with the foregoing. The registrar of the Court should 
if necessary, ascertain the amount to be repaid by the phi intiff 
to the defendants in respect of the Peace policies and this 
amount she should be ordered to pay to the defendants.

Camfron, J.A.:—In the case of the insurance policy with 
the British Empire Mutual Life Assurance Company, tin- loan 
thereon was secured by the promissory note of the insured and 
his wife, the present, plaintiff, and by an assignment of tin- pol
icy. In the case of one of the policies with the Mutual Life As
surance Company of Canada, the loan was secured by an as
signment of the policy to the company, containing the joint 
and several covenants of the insured and his wife for repay
ment. The proceeds of these loans went to the insured. Roth 
policies were made payable to the plaintiff. The amounts of
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thi* loans were deducted from these policies when payment was 
made, after the death of the testator, and as to them the ques
tion is whether these deductions are properly payable out of 
the proceeds of the policies or out of the testator’s estate in 
the hands of the executor and executrix. These policies are 
payable on the face of them to the wife, and, therefore, are not 
affected by the will. The will directs the trustees to convert all 
the testator’s real and personal estate and out of the proceeds 
“to pay all ray just debts.” Thus the testator charged all his 
<state with his debts and “the Courts have construed the ex
pression ‘debts’ with considerable latitude.” ‘‘Under a charge 
of ‘debts’ in a will are included all liabilities to which the per
sonal estate is liable : as damages for breach of a covenant occur* 
ring after the testator’s death:” Jarman on Wills, 1898, note.

By section 7 of the Life Insurance Act, R.S.M. 1902, eh. 83, 
a policy of insurance effected by a married man for the benefit 
of his wife, creates a trust in her favour, and the moneys pay
able thereunder do not, so long ns any object of the trust re
mains unperformed, form part of the estate of the insured or 
become subject to his debts. By section 22, the insurance 
money is to be free from debts of the insured and is to be 
paid according to the terms of the policy. Here the insured 
procured advances from the insurance companies for his own 
benefit and gave his promissory note in the one case and his 
covenant in the other to repay the amounts of the several loans. 
Had he lived and repaid the loans no question would have 
arisen. Because of his death before this was done, is the value 
of her interest in the policies to be impaired? The object of the 
statute was to secure to the wife the payment of the policy 
free from any claims by executors or creditors. 1 cannot read 
the assignments as revocations pro tanto under section 15 of the 
Act. It was clearly never the intention of the testator that 
they should operate as such or they would have complied more 
plainly with the strict wording of that section. The testator 
was in the position of borrowing money upon the security of 
policies in which by the statute his wife had the beneficial owner
ship. It was open to him absolutely to revoke that ownership, 
but he did not choose to do so. The wife was in the position 
of lending the husband her property and her name as security 
for his debt. Under the circumstances it seems to me that the 
amounts deducted from the policies must be paid out of the 
testator’s estate and that the plaintiff must succeed on this 
branch of the case.

As to the counterclaim, that depends altogether upon the 
construction to be given to the wording of the declarations and 
the will. The declarations arc dated May 29th, the will was 
made dune 1st, and the testator died June 9th, in the year 
1909. There can he no doubt that under the appropriations
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on tin- testator’s death to the plaintiff specifically as sli. is 
referred to therein as his wife, and by name also. Ilad tli-sc 
two been the only policies payable to her, and had the three
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other policies been payable to the testator’s estate, or had the 
husband died intestate, 1 think the amounts payable under 
these two policies would have been paid over to the widow 
without any question. It is argued, however, that there w re

Camoron, J.A. but five policies in all, three of them payable to the plaintiff 
on their face, and that, therefore, to make the words in sul>- 
clausc 5 of clause .1 of the will cover all the policies would 
be inconsistent with the previous part of clause 3, by which 
the testator devises all his real and personal estate, “including 
all my life insurance.” Nevertheless, it is clear that if there 
be any inconsistency in different parts of the will, the later 
part must govern. This is the rule, and the effect of it, under 
the circumstances of this ease, is practically to reject the words 
“including all my life insurance” as superfluous, or as re
ferring to insurance the testator thought, mistakenly, he had pre
viously’ effected, or insurance that he might effect after making 
his will. I fail to see how any distinction can be drawn lie- 
tween the policies payable specifically to the wife on their face 
and those payable specifically to the wife by a subsequent docu
ment. In fact they are all of them payable to the wife and to 
no other person and therefore payable to her specifically, in 
construing the language of the declarations or appropriations, 
it appears to me that, though expressed to be pursuant to the 
Ontario Act, they are sufficient and effective under our own 
statute, which must govern. The benefit of these policies is 
conferred upon the wife, but that benefit is to come into being 
only upon the death of the testator, and if the policies are then 
subsisting and “not sold, surrendered, assigned or otherwise 
disposed of.”

It is argued that these appropriations are not in accordance 
with the statute, that they are for the benefit of the insured, 
bis executors, administrators or assigns and subject to his dis
posal in his lifetime and for the benefit of the wife only upon 
the death of the insured, if the policies are then subsisting, and 
that they are, therefore, ineffective and invalid. And yvt. if 
these declarations had been in these words : “1 declare that 
policy No. — in the Ontario Mutual Life Assurance Co. is for 
the benefit of my wife under the provisions of eh. 83 It sM." 
what would have been the result? It is clear that the insured 
could still, under section 15, absolutely revoke the benefit, alter 
or revoke it, or divert the insurance moneys wholly, or in part 
to himself or his estate. So that the insured could do by law 
all that he is expressly empowered to do by the words of the 
appropriations. All of which goes to shew that the appropria-
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tions are in accordance with the statute and therefore effective. 
As the statute authorizes the insured to appropriate the whole 
policy for the benefit of the persons therein named it must 
follow that he can appropriate a part of the policy, and that he 
can instead of making a gift absolute, make a gift conditional 
or contingent. In any event, here, where the benefit is con
tingent upon his death and upon the policy being then sub
sisting and not previously thereto sold or otherwise disposed of, 
the benefit of the policy is conferred upon tin* wife on such 
terms as the statute contemplates.

It was further argued that tin* appropriations being in fact 
gifts to take effect upon tin* death of the donor, are testament
ary instruments and that, as they do not conform with the 
provisions of the Wills Act as to formalities of attestation, they 
are void. On this point we were referred to Foundling Hos
pital v. Cram1, 80 L.J.K.B. 85.‘1, and tin* eases therein quoted. 
In principle it is difficult to distinguish those eases from this 
one now before us. But any appropriation for the benefit of 
a wife or children under the Act is open to the same objection. 
These appropriations are, in my opinion, in accordance with and 
authorized by the statute. They have the characteristics of 
testamentary instruments as have all other similar documents 
under the Act, lmt the Legislature, fully aware of this, gave 
such documents the powers and qualities set forth in sections 
7, 8, 15, 28, 29 and other sections of the Act. They are special 
statutory instruments and are wholly without the provisions of 
the Wilis Act.

1 do not consider that the testator, when he uses the words 
in his will : “I give, devise and " unto my said trustees
all my real and personal estate of every nature and kind, in
cluding all my life insurance” thereby revoked the appropria
tions previously made. Had it been the wish of the testator by 
liis will to revoke the benefits already declared or otherwise deal 
with them in accordance with the provisions of section 15 of 
the Act, it seems to me that he would have expressed his inten
tion in language more definite and appropriate, and more in 
conformity with that employed in that section. In any event 
(and this is the view’ that appeals to me most strongly) the 
policies in question, being made payable by the appropriations 
to the wife specifically, and thus expressly excluded from the 
operation of the will, are unaffected, and cannot be held to be 
disposed of, by it. In my judgment, therefore, the policies 
covered hv the declarations are payable to the plaintiff* and not 
to the executor and executrix.

Appeal allowed in part and judgment In low 
variai, Cameron,,/., dissenting in pari.
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VILLAGE OF MARBLETON v. RUEL.

Mur. IS.

Quebec Court of King's Hen eh, Appeal Hiilr, Arehanibeanlt. fTien 
holme, Laoergne, Cross awl Carroll, March 15, 1912.

1. Waters (§ IIE—87)—Bijildino dam—I»wkr riparian owners.
A municipal corporation may not place a dam at the outlet of a 

lake for the purpose of raising the level thereof when such act i a 
diminishes the enjoyment of the mill owners having rights to the 
waters (lowing from such lake by depriving them of their usual quail 
tity of water at certain seasons.

2. Injunction (8 IF—50a)—Riparian rights.
Riparian owners have a right of action to compel the removal of 

a dam which seriously interferes with their riparian rights and to 
compel the restoration of the former status in quo so that the waters 
may escape from the lake at their natural level, and this without 
prejudice to their claim for damages.

Tins appeal was from a judgment of the Superior Court for 
the district of St. Francis (Globenskv, J.), maintaining the 
action of the plaintiff for damages in the sum of $160 and order 
ing the corporation of the village of Marhleton to remove a dam 
and restore a watercourse to its old level.

The village corporation inscribed in appeal. The appeal 
was dismissed.

C. Walter Cate, K.C., for appellant.
,/. A. LeHlane, K.C., for respondent.

The judgment of the majority of the Court was delivered by 
(Translated.)

Arciiambeahlt, C.J. :—The facts which gave rise to 
the present litigation occurred in 1909. At that time the 
corporation appellant caused certain works to be executed of 
which respondent complains. The latter, since 190b. has been 
the owner of a saw mill and a Hour mill operated by means of 
hydraulic power. These mills are below a lake called “Silver 
Lake.” The water in the lake is not very deep ; indeed, at cer
tain periods of the year it is not one foot deep.

At the outlet of the lake there is a culvert built a great many 
years ago. The record does not disclose very clearly who is the 
owner of this culvert. The deed of acquisition of respondent 
makes mention of it as being one of the things sold to him. On 
the other hand, appellant claims the ownership of this culv« -t; 
but it produced no title nor adduced any proof in support of 
this contention. The only fact proven by appellant is that a 
public highway runs over the culvert.

Be that as it may, and this question is of little importance, 
one thing is certain, and it is this: Those who built the culvert 
realized that they should not prevent the waters of the lake from 
following their usual course, and they made in this culvert an 
opening of some three or four feet in width in which they built
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a wooden flume or watercourse allowing the waters of the lake to 
escape from the lake at their natural level.

Respondent and other mill proprietors utilized this water for 
operating their mills.

The waters in the lake were held lmek by a movable weir 
placed in the culvert; and by moving the flush-hoards, when de
sirable. the water coming from the lake could he used for small 
hydraulic power purposes. Respondent used to do this. lie 
used a power of from Hf> to 40 h.p. to operate his mills.

In 1909 the council of the corporation appellant decided, in 
view of the fact that the old flume was going to pieces, to build 
it anew.

The old wooden flume was replaced by a new one made of 
cement.

Respondent complains that in the execution of this work ap
pellant raised the bottom of the watercourse by about twenty 
inches, and that the water of the lake no longer Hows out through 
the Hume at its natural level. This damming holds the water in 
the lake when the level of the lake is lower than the level of the 
watercourse, and the respondent is, therefore, deprived of the 
water which formerly ed him hydraulic power to run his 
mills.

Appellant on the other hand argues that the natural How of 
the lake waters has not been affected by the raising of the bottom 
of the watercourse.

The Court below maintained respondent’s action and con
demned appellant to place hack the watercourse at its former 
depth and to pay respondent ifrltill as damages.

The majority of this Court is of opinion that the judgment is 
well-founded.

The evidence adduced by respondent, is absolutely conclusive.
(The learned Judge then i da few extracts from the 

evidence and continued.)
r 4th. 1901), the interested parties protested against 

the new order of things. Seventeen ratepayers of the munici
pality addressed a petition to the council setting forth their 
grievances. And the petition says this

QUE.

K.B.
11*12

Majuii.kton

III

Ari'linmhvauH,

By tie* coin*ruction of the new watercourse nt the outlet of 
Silver Uike, the Imttom of such new watercourse ha* lieen mined 
about two feet above the bottom of the old llume, thereby retaining 
alunit two feet of water in the lake which would run out as hereto
fore provided, that the Inittom of such new watercourse hail ln*en 
placed as low as the bottom of the old llume; in consequence of 
such two feet of water being retained in the lake by the construc
tion of such new watercourse, the mill owners situated along the 
outlet of such lake are deprived of the usual quantity of water at 
this season of the year, and therefore, we said ratepayers would 
respectfully ask your honourable body to take the necessary steps to
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lower the bottom of such new watercourse by cutting a channel, sir. 
about two feet deep and two feet wide, through the entire length of 
the bottom of such new watercourse, making such channel seciv 
by the use of cement and by so doing you would not only satisfy tl 
said mill owners, but would confer a public benefit ns well.
The council took no notice of this petition and made no 

alterations in the bottom of the new watercourse.
Respondent was to abandon his mill because In*

could no r work it.
Under these circumstances, lx>th law and equity, it seems 

to me. demand that we should protect this victim of injuste • 
and illegality.

It would have been easy for appellant to build the bottom 
of the watercourse without interfering with the natural flow 
of the water. All that was required was to dig twenty-two inches 
into the earth and there to put the bottom of the new canal. The 
water would then have flowed from the lake at its natural level.

relies on the testimony of Mr. Mignault. C.E.. in 
support of its contention that the natural outflow from the lake 
was not altered by the raising of the level of the watercours* 
But Mr. Mignault does not uphold such a theory. He was 
asked :—

Supposing it were true that the water in that lake had been raised 
a couple of feet; once the two feet had been as I sup
pose it would lie in the spring of the year, would that interfere with 
the natural How of the stream?

And he answers :—
Certainly not; the flow of the stream would have to go through 

the culvert just as previously. It would lie absolutely the same 
case as if you had excavated the lake two feet deeper than it is at 
the present time: simply hold more water in the lake.”

Q. And once it got to the crest of the culvert, the natural flow 
would be just the same!

A. The natural flow would run over just the same.
Nobody can hold a different opinion. The minute there is 

too much water in a vase the water overflows whether the vase lie 
six inches or six feet high.

There is no doubt that when the waters of the lake rise above 
the dam they How out as formerly. But that is not the i

The question is as to whether the water can flow out when 
there isn’t enough in the lake to go over the dam.

To put the question is to have the answer.
Appellant apparently imagines that once the water has 

reached the required level to flow out over the dam it always n 
mains at that level. It evidently forgets that in times <>f 
drought the lake is no longer fed from alnive and that its level 
sinks and falls lower than the bottom of the culvert.

From that moment the water no longer flows out, and as
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stated by the witnesses, the respondent and the other mill owners 0UE- 
are deprived of the two feet of water of they had the
benefit prior to the execution of these works by appellant. mi2

I am wondering on what appellant can base its claim to 
have these works done. ' g-laoe

It invokes in justification of its actions article 503 C.C. Mariukton

That article has no ion in the present case. It lays
down that lie whose land liorders on a running stream, not form- ‘J* 
ing part of the public domain, may make use of it as it passes, Ai.i,»musuit. 
for the utility of his land, but in such manner as not to prevent 
the exercise of the same right by those to it belongs.
And the article adds that lie whose land is crossed by such 
stream may use it within the whole space of its course through 
the property, hut subject to the obligation of allowing it to take 
its usual course when it leaves his land.

In the present case we are not dealing with a proprietor 
whose land borders on a running stream nor whose land is 
crossed by such stream. We are dealing with a municipal 
corporation.

Moreover, the prescriptions of the law have not been followed 
since the water is kept hack in the lake, at certain times of the 
year, instead of being let free to follow its natural course.

The very fact that appellant prays for the benefit of article 
503 shews the bottom of the whole thing.

Appellant tried to favour certain owners of summer villas 
Ixirdering on Silver Lake. The year 1909 was a year of great 
drought. Silver Lake almost dried up, and it was thought that 
ii little dam of some two feet at the outlet of the lake would 
result in ensuring a constant depth in the lake of at least two 
feet.

I realize the great importance to these owners of summer 
villas of always g a lake in front of their pro
perty. But they are not entitled to this luxury at the expense 
of those who have as much right as they to the waters of the 
lake.

The Courts must prevent such acts of injustice. The Court 
lie low lias understood this full well. It ed respondent a 
legal and equitable remedy. The judgment is confirmed.

Lavekgne, and Carroll, JJ., concurred.
Tm:nholme and Cross, JJ.. dissented.
Cross. J. (dissenting) :—Respondent claims damages from 

the municipal corporation, because, in doing certain road-work, 
where the highway crosses the watercourse which is the outlet 
of Silver Lake, the council carried the watercourse across the 
highway at a level twenty-two inches higher than the level which 
he calls “le cours naturel de l’eau.”

As a result of this, the complaint the pin inti IT’s mill
is without water supply for power in the autumn which he says 
is the busiest time of the year.
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1 consider that it has not been proved that the floor of the 
cement culvert built through the road-embankment is higher 
in level than what was the natural bed of the creek.

It is about nineteen or twenty-two inches higher than the 
floor of the old replaced wooden culvert and an engineer has 
testified that it is about two feet above the rock, but there 
is no proof of the level of the creek bed before it was interfered 
with.

When the highway was carried across the creek a wooden 
culvert was made through which to send the water and on each 
side of it the earth was hanked up so as to carry the highway 
across.

The whole work was an artificial affair and its present re- 
Lit ion to old-time natural conditions has not been proved.

For this reason, as also for the reason that the plaintiff 
evidently has in mini! a supposed right to use the culvert ami 
roadway as a storage-dam equipped with flushboards to pro 
vide for the gradual lowering of the water as the dry season ad
vances and to have this operation extended by getting artificial 
control of twenty-two inches more of head of water than is now 
available, 1 consider that the action fails. In fact the outflow 
of the creek runs to plaintiff’s mill now’ as it did before and the 
plaintiff has shewn no evidence of a right to use Silver Lake for 
artificial storage of water. If he had shewn such right it is 
conceivable (though not proved) that it would he an injury to 
him to be prevented from controlling the outflow through an 
additional level of tventy-two inches.

1 would reverse the judgment and dismiss the action.

Appeal dismissed u'ith costs.

KALMANOVITCH v. MULLER.

Coml of Revinr at Montreal, T allier, llel.orimler and I hi nUtp, .1.1.
February 28, 1912.

1. Appeal (fi VII M 3—878)—Trial without just—Revision as to ap
P1ECTATIOX or EVIDENCE.

In nil action fur malicious prosecution and fill*? arrest tried with 
out a jury, an appellate Court has the right to revise the judgment 
of the trial .fudge as to the appreciation of evidence offered fur nr 
against the character of one «if the parties to the suit, ami to in 
crease the amount of «lamages awarded when the allowance is un
just and unfair.

2. Damages ({jlllti—188)—Malicious prosecution—Animus.
When it is proven that the «lefciulunt acted under an improp«*r 

motive ami with a spirit of revenge in causing plaintiff's arrest, i' •• 
plaintiff suing for false arrest in the Province of Quebec should lie 
awurilci! nil amount sullieient to carry costs on the scale of the Sup 
eri«ir Court «if that Province ami not merely the costs on the scale "f 
the Circuit Court.
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This appeal was from a judgment in an action for dam- VUE.
ages for false arrest and malicious prosecution against the de- ( „,irt Gf
fendant, who had caused the arrest of the plaintiff on a charge Review
of forgery of a cheque and false pretences, on the ground 1®*2
that defendant had acted maliciously in fact, as well as inalici- kaliiano- 
ously in law, in causing plaintiff’s arrest. The trial Judge vitvii

found in favour of the plaintiff, to the amount of $76.00 dam- ^lunm
ages actually suffered ; to wit : $75.00 counsel fees in the criini- *__
nal Courts and $1.00 damage to reputation. Statement.

Plaintiff inscribed in review to have this amount increased, 
in order to obtain exemplary and punitive damages. The ap
peal was allowed, and the Court on the present appeal increased 
the verdict.

Plaintiff referred to the following authorities: durât v. Mac- 
pturson 3 L.N. 84; Sedgwick on Damages, 8th ed., vol. 1, sec. 
347, and pp. 519, 520, 526 and 527 ; Mavne on Damages. 7th ed.. 
pp. 45-47; Tullidgc v. Wade, 3 Wils. 18; Merest v. Harvey, 5 
Taunt. 442; Tillotson v. Cheetham, 3 Johns. 56; Boston Manu
facturing Co. v. Fisk, 2 Mason 119; Burr v. Burr, 7 Ilill 207.

Reference was also made to a case of Cameron v. Smith, an 
unreported decision of the Court of Review of the 9th February, 
1895, Jette, Mathieu and Loranger, JJ., confirming the verdict 
of the jury, which found $3.000 damages in a libel action against 
the defendant under the charge of Doherty, J.

On the subject of the estimation of damages the Judge 
charged as follows;—

It is «lue to the plaintiff that, while you seek not to impose too 
great a punishment upon the defendant, you should give to the plain
tiff such an amount as may constitute in your opinion a fair com
pensation under the circumstances for the wrong that he has suffered, 
ami such an amount, also, as may In1 sufficient to make the defendant 
realise the gravity of the injury that he has done the plaintiff. 
. . . It is quite proper that in your estimate of damages of this
nature, which, after all. while mainly intended as offering compen
sation to the plaintiff, are also intended in some degree as a punish
ment for the wrong which the defendant has done, you should take 
into consideration, etc. . . Although I did allow the defendant 
to lie examined as to his means, and did so because the position and 
means of the parties are things to lie taken into consideration in 
estimating damages, you are not to believe that the Court wishes 
to put you under the impression that because a man is wealthy you 
should punish him. I allowed that evidence solely in order that you 
should have some general idea as to what amount would constitute 
any punishment at all with regurd to the defendant, and in your op
inion might constitute a sufficient punishment for the wrong.

S. IV. Jacobs, K.C., for plaintiff, appellant.
Ilrnry Wein field, for defendant, respondent.

Judgment was pronounced on February 28, 1912, by

If
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que. Dunlop, J. :—This is an inscription in review from the ju«l
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ment of the Honourable Mr. Justice Guerin, rendered on the'uii 
day of May, 1!M 1, whereby plaintiff is awarded $70.00, as and fur 
damages for false and malicious arrest and the costs of an a

KaI.MAXO-
tion of that class in the Circuit Court.

Plaintiff, h.v his declaration, prays for judgment agaiiiM

Miri.im.
the defendant in the sum of $5,070.00, and that defendant 
held to the payment of the said sum by all legal means, even

Dunlop, J. by coercive imprisonment, and alleges in substance: that plain 
tiff is a British subject, a resident of the city of Montreal, win 
he has resided for a number of years; that he is a married man 
with a family; that he is well and favourably known in the com
munity and has the esteem and respect of all persons with 
whom he is brought into contact, and that it is necessary for Un
successful carrying on of his business that he should have sm-li 
esteem and respect; that, in the month of February, 1910, tin- 
defendant laid an information against plaintiff before S. 1'. 
Leet, Esq., justice of the peace, acting in and for the district of 
Montreal, charging plaintiff with the crimes of forgery and 
false pretences, and that a warrant was issued upon tin- in
formation so laid, upon which the plaintiff was arrested and 
detained in gaol until he procured hail for appearance at the 
preliminary investigation; that the information so laid against 
him was so laid maliciously and for the purpose of causing 
him annoyance. The plaintiff was subsequently acquitted and 
brings the present action for damages suffered by him, alleging 
specially that, in damages, he is entitled to receive from de
fendant damages for injury to his reputation, sensibilities and 
honour.

The defendant in effect pleaded; that he acted throughout 
in good faith, without malice and with reasonable and pro
bable cause, and that he owes plaintiff nothing.

'file trial Judge held that the cheque of $10.00, dated the 
30th September, 1909, which the plaintiff was accused of having 
forged, was signed by the plaintiff when he was dr facto presi
dent of the Brokers’ Restaurant, Limited, and that defendant 
was well aware that lie held such office, and that, prior to 11th 
February, 1910, a spirit of hostility existed between plaintiff 
and defendant, the former having previously made an accusa
tion against the defendant liefore one of the police magistrates 
of this district, who, on the strength of this information, wrote 
a magistrate’s letter to defendant, but this was not followed 
by any other proceedings; and lie held further that the plain 
tiff was found not guilty of the offences charged against him of 
forgery of said cheque on 30th September, 1909, and of having 
used, dealt with ami acted upon said cheque as if it were g« inl
ine. although knowing the same to lie forged, and of having ob
tained $10.00 with intent to defraud and by false pretences,
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,uid thy* the evidence tended to shew that the defendant Ob- 
1,lined possession of this $10.00 cheque as his personal pro
perty. in order to lay against plaintiff the accusation of for
gery and false pretences of which the plaintiff has been ac
quitted; and he held further that the defendant, under the cir- 
cuinstances, had been actuated by a spirit of revenge and mal
ice. without reasonable and probable cause, and condemned de
fendant to pay plaintiff the sum of $76.00, to wit; $75.00 for 
real damages, and $1.00 for exemplary damages.

It will be seen by the findings of the trial .fudge that the 
charges made by defendant against plaintiff were very serious, 
and that the Judge allowed him $75.00 for real damages and 
the sum of $1.00 as exemplary damages. Plaintiff appeals from 
this judgment and contends with great force that this amount 
should be increased.

The result of the judgment of the Superior Court is that 
the plaintiff, in order to vindicate his honour, is himself put to 
a large amount of costs and expense, and has to pay heavy dis
bursements without receiving re-payment from the man who 
put him to all this trouble and annoyance.

The judgment merely grants $76.00 and costs of an action 
of that amount in the Circuit Court, and all the costs of the 
depositions taken by plaintiff, amounting to $74.70, as well as 
other Superior Court costs, have to la* paid by the plaintiff, 
to the complete exoneration of the man whom the Court found 
was actuated by malice in instituting the criminal proceedings 
against him.

This seems to me to be unjust and unfair to plaintiff. The 
judgment of the Court below would seem to indicate that plain
tiff was a man of little reputation, but 1 do not think that the 
evidence as to his character was properly appreciated by the 
trial Judge. Even under the considérants of his judgment, 
which have been accepted by tin* defendant, I am of opinion 
that plaintiff is entitled to a greater sum than $76.00. The 
evidence of Messrs. Ligget and Qadhois and others, as well as 
the statements of plaintiff' himself, speak as to his position in 
the community, and in which his reputation, it seems to me, was 
a good one, taking into ct atuleration the many important posi
tions connected with tin* Jewish community which l e filled, as 
appears by the evidence.

As to the fact of his doing business in the name of his wife, 
this cannot deprive him of substantial damages, if he is en
titled to them. It seems to be the rule, as stated in the factum 
of the plaintiff, for parties to do business in the name of their 
wives in many cases.

I am of opinion that the judgment should be altered and 
amplified to the extent of $50.00 in addition to the sum of $76.00 
allowed by the judgment a quo, plaintiff' being allowed this ad-
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QÜE- ditional sum of $50.00 for injury to his reputation, his scnsil-ili- 

Court of and feelings, and for which nothing was allowed by the
Review judgment of the Superior Court, and that judgment should he 

1912 rendered in favour of plaintiff, against defendant, for the sum 
Kai ma no- $126.00, with interest from this date and costs of an action

vitcii of that amount, reserving to plaintiff his right to have the other 
Mu i.KR. conclusions adjudicated hereafter should the necessity arise, as 
Dun'iop. j. ordered by the judgment of the Superior Court, which is con

firmed in all other respects, and that defendant should pay the 
costs of review.

Judgment brtow variai.

QUE. SEALE i defendant, appellant I v. BOWERS • plaintiff i. and DROUIN et 
-----  ai. | distrayants-respondents i.

Quebec Court of Kind's Hrneh {Appeal Side), Arrhambeault, Iren-
1912 holme, Croat, Carroll and (Serrait, JJ. March 15, 11)1*2.

Mar. 15. 1- Solicitor 16 II ('2—.’Ml)—Costs ok action—Lien—Quebec vra< ii< i
The attorney for ii plaintiff in by the institution of suit placed in 

the position of incidental plaintiff against defendant for the recovery 
of his costs, and lie has a direct action therefor subject. howevei, *<» 
the same fate ns the main action of his client either in the Court of 
instance or in appeal.

2. Compromise ani> settlement (§ I—0)—Plaintiff's Solicitor's claim
for COSTS.

A settlement or transaction between the parties entered into without 
the knowledge ami consent of their attorneys cannot affect the rights 
which the attorneys for plaintiff have for their costs and they will 
lie entitled to have* judgment entered for such costs against the defen 
dant notwithstanding such settlement.

.1. Costs ig II—28)—Scale—Settlement or action.
Where a defendant to buy his peace pays to plaint ill' a certain sum 

after suit brought, he will also lie condemned to pay costs of an at 
tion of the amount paid, as such payment is equivalent for this pur 
pose to « confession of judgment ; and this, even if on the merit» 
of the ease defendant would have obtained the dismissal of the action. 

4. Costs (g I—2a)—Settlement iiy Parties—Attorney’s Claim iob 
Costs—Quebec Practice.

A defendant who settles a case directly with the plaintif! prevent* 
the fulfilment of the conditional right of plaintiffs attorney a* in
cidental plaintiff to payment of his costs and the fulfilment of -ueh 
condition being so prevented by the debtor the condition lieeoiues ab
solute. ( C.C. 1084.)

Tims was an appeal from a judgment of the Superior Court 
for the district of Quebec, Lemieux, J., rendered on May :lrd, 
1010, condemning defendant-appellant to pay plaintiffs attor
neys the eosts of suit although the parties had settled tin case 
privately.

The appeal was rejeeted hut the judgment of the Superior 
Court reformed as to amount.

Hon. L. P. Pelletier, K.C., for a| pellant. 
F. .V. Drouin, K.(\, for respondents.
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(Translated.) QUE.
Carroll, J. (dissenting):—Seale, the defendant, was in the K.B. 

milk business. Bowers, the plaintiff, being desirous of carry- 1912
ing this kind of trade, hired from Seale a certain number of sËaIF
auimals, vehicles, etc. , .

The parties reduced their conventions to writing by authen- Rowkks.
tic deed of the 4th of April, 1908, before Notary LeRue. An
nexed to this deed was a schedule containing a list of the ani
mals leased.

These animals, etc., were leased by Scale for a period of 
sixteen months, for which Bowers was to pay $50 per month. 
At the expiry of the lease and the payment of a total sum of 
$800, Seale was to pass a bill of sale of all that he had leased.

This schedule states that Seale leased three horses and eight 
cows. Scab* himself states that he was to lease only one horse 
and three cows, but that as Bowers had no security to offer, in 
case of deterioration of the things leased, he was himself to buy 
two horses and five cows, which should revert to Seale in case 
of breach of the contract of lease. And the fact that two days 
before the drawing up of the deed, Bowers went to the stable 
and prepared a list of the animals leased, which list mentions 
but one horse and three cows, lends a semblance of truth to 
this version. Bowers explains this by saying that at that time 
he was to lease only a limited number of animals, whereas by 
the deed itself he agreed to lease the entire stock.

However that may be, I should he disposed to give effect to 
the contract of the 4th of April, 1908, had not subsequent facts, 
to which I shall refer later, modified the rights of the parties.

Bowers paid to Seale $450 on account of the rent, and then, 
being desirous of getting rid of the kind of business he was 
engaged in, sold a part of the stock and the book debts to one 
Carrigan for $350. The latter gave his promissory note for 
$350, which was transferred to Seale, so that Seale was paid 
the entire amount, $800.

Bowers, by the present action, claims $550 from Seale, of 
which $500 unduly paid and $50 alleged to have been promised 
by Seale in consideration of his selling to Carrigan. The $500, 
according to the allegations of the declaration, were due to 
Bowers, because Seale did not deliver him three horses and five 
cows as stipulated in the deed of April 4th, 1908. Seale denied 
these allegations and brought forward the grounds of defence 
above recited.

The case was inscribed. Bowers was heard in the box and 
declared that tin* three horses and five cows had been delivered, 
but that Seale had taken them back, promising to return them. 
After this statement had been made, Bowers’ attorneys ob- 
tained permission to amend their declaration by adding these

42—1. ii.L.e.
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plaintiff’s consent, re-take the said animals and has always kept 
them.”

As will be seen, therefore, the declaration alleged default
Seale

Bowers.

to deliver three horses and five cows. In evidence plaintiff 
states that they were delivered but taken back by Seale, who
promised to return them, and the amended declaration alleges 
that they were taken away by Scale without Dowers’ consent.

Plaintiff took two different positions in his action and still 
another one in his deposition in the box, which is itself full of 
contradictions, although very evidently given in good faith. 
The amendment was allowed and an answer thereto was tiled 
invoking practically the same grounds of defence.

Subsequently, on December 1st, 1909, Dowers accepted from 
the Traders’ Agency the sum of $125 in full settlement of the 
action, each party to pay his own costs. This Traders’ Agency 
had been requested to settle the suit by one Dr. Hall, who him
self had been requested by Seale to do so.

Seale’s attorneys obtained leave to file a plea of ‘‘/m/'t 
d’anrin continuance” in order to allege the settlement between 
the parties. Dowel's’ attorneys filed an answer thereto alleging 
such settlement was made in fraud of their rights with the view 
of depriving them of their disbursements and fees, then 
amounting to $214.60, and prayed that the case be declared 
settled only on condition that all their costs were paid.

A trial took place on this issue, and judgment rendered 
declaring the case settled but condemning Seale to pay all the 
costs on the ground that the settlement was fraudulent.

There is no doubt that parties can put an end to a lawsuit 
of their own initiative without the intervention of their attor
neys. These are only the the agents of their clients ami the 
principals are the masters of the litigation which they can pro
secute or discontinue as they see fit.

“La volonté du mandant a le privilège d’être perpétuelle
ment ambulatoire.”—Troplong, Mandat, 764, quoted by Mere
dith. C.J., in Carriers. Coté, 6 Q.L.R. 297.

Ix* ma in lot peut Ct re révoqué eu tout état île cause. lx* muiulunt 
ne doit au mandataire aucune explication, et ce dermier ne peut élever 
de controverse pour prouver que la révocation est intempestive, in 
juste, capricieuse ou dictée par la colère ou la violence. La volonté 
du mandant est souveraine; stat pro rationc voluntas. lx* niaivlat- 
aire doit l’accepter et s’y résigner. Troplong (Mandat), 76"».
Thus wc see this author expressing the opinion that the agent 

cannot raise any discussion as to the injustice or caprice result
ing from the revocation of his mandate; but it is remnrkahk 
that this learned jurist makes no allusion to fraud as a cause 
of revocation. So then parties may settle their lawsuits with
out the consent of their attorneys, when they are acting in good
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faith. But they could not do so it* the settlement was made with 
the view of cheating an attorney out of his costs.

II eat de l’intérét public qu'un procureur qui a été obligé de faire 
de grosses avances i>our défendre une autre partie dans un procès 
qu'on lui faisait injustement, ait un recours assuré pour s'en faire 
rembourser par lu partie qui a fait le procès injuste et qui a été con
damnée aux dépens.
Pothier, Traite du Mandat, p. 137, quoted by Dorion, C.J., 

iu Mollirait v. Williams, 24 L.C.J. 144). And the Chief Jus
tice adds that distraction of costs in favour of the attorneys 
has always been most favourably considered.

But it is not sufficient that the parlies seek some advantage 
by a settlement, such settlement must also prejudice the rights 
of the attorney. And, therefore, the attorney for a plaintif) 
who prayed for distraction of costs in his declaration, must 
prove not only that the action has been settled but that this ac
tion was well founded. Otherwise, he would obtain costs on a 
settlement in a case where he would not have had any at all if 
the action had been dismissed on the merits. This is the great 
objection I see against a condemnation to costs in an action 
which has not been heard on the merits.

In France the jurisprudence is more in accord with logic 
than ours; there the ordinary procedure of the “actio pauliana” 
is required. Nevertheless in the ease of Munirait v. Williams, 
Chief Justice Dorion declared that as all the parties were duly 
summoned, this incident could be decided without the delays 
of a new direct action ami he cited several decisions supporting 
this view.

We accept the ruling of this eminent jurist.
There remains this question to be decided. Dili this settle

ment prejudice Messrs. Drouin, Drouin & Drouin? In other 
words, was their action well founded?

The learned Judge below stated that in his opinion it was 
well founded. The parol evidence is contradictory, and the 
uncertainty of this kind of evidence is well known. And for 
this reason 1 prefer to be guided exclusively by the writing 
signed bv the parties, all the more so as plaintiff himself is far 
from certain as to the facts alleged since he changed his posi
tion three times during thi sense. As already stated. I would 
be guided entirely by the deed of April 4th. 1008, and would 
maintain the action were it not lor the acknowledgment con
tained in the deed of January 27th, 11)00, where Rowers de
clared lie is paving Seale $350 “as the balance due him under 
the deed of lease and promise of sale above cited.”

There is no reserve iu this authentic document in which Row
ers admits that this $350, balance of the total amount of $800, 
was due to Seale.

And this is the deed that Rowers seeks to contradict by parol
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evidence to shew that on the $800 paid Seale was overpaid by 
$500; and this deed is attacked neither on the ground of fraud 
nor of error! This deed cannot be contradicted by parol evid
ence and it disproves “in toto” the demand of Bowers.

The action should, thcreferc, have been dismissed, and ns a 
result Messrs. Drouin & Co. had no right to claim any fees from 
Seale. Therefore it cannot be said that defendant in arranging 
the settlement effected tried to defraud plaintiff’s attorneys. 
There can be no fraud, in law, if the action was unfounded, and 
it was unfounded. For these reasons l should allow the appeal.

Cross, J., also dissented.
(Translated.)

The judgment of the majority of the Court was delivered by
Gervais, J. :—This is an appeal from a judgment rendered 

on May 3rd, 1910, by the Superior Court for the district of 
Quebec, Lemieux, J. This judgment confirmed an agreement 
of settlement or transaction entered into between plaintiff and 
defendant without the knowledge of plaintiff’s attorneys, gran
ted acte to defendant of the tiling of such settlement; and fur
ther, on the claim and conclusions of respondents to be paid 
their costs in spite of such settlement, condemned defendant to 
pay these costs.

The parties, at respondents’ demand, went to trial both on 
the issues on the merits and on the exception of transaction 
(not puis d'arrein continuance) filed long after the joinder of 
issues. Defendant wished to prove thereby that plaintiffs’ ac
tion was unfounded and plaintiff attempted to justify his con
clusions.

Defendant seems to have had the better of the trial.
As to the evidence on the exception of transaction, it shews 

that appellant, perhaps through ill-grounded fears of losing his 
case, perhaps to buy his peace, paid to Bowers, the plaint ill', on 
December 1st, 1909, through the intermediary of the Traders’ 
Agency, Limited, at Montreal, a sum of $125 in full ami final 
settlement of the present case in the Court below, with the 
stipulation that each party should pay his own costs. It has 
also been shewn that at the time of the negotiations for a settle
ment the question of the payment of costs due respondents came 
up between plaintiff and the representative of the Traders' 
Agency; that Bowers agreed to pay his attorneys, the respond
ents; that he has not yet paid them; that he can’t ppy them, as 
he is insolvent, and perhaps also because he doesn’t want to.

“Concilium fraud is” has not been proven against 
but there may be proof of “cuentus damni.**

But is this Court to decide, after all, on the facts disclosed 
at the trial? We do not think so, and it seems to me that it was 
useless to continue the trial when neither party asked f ir the 
setting aside of the agreement of settlement.

^047
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Thus, respondents, by prosecuting the action for Bowers QUE 
after his settlement, have apparently shewn that he should have 
lost it; but, on the other hand, Seale, the defendant, saw fit iqi2
to admit by the settlement in question that judgment should go -—
in favour of Bowers for $125. se.u.k

The only question we have to decide is, therefore, the fol- Bowkhs. 
lowing one . Q— ;

Can a contract of transaction put an end to a lawsuit, even 
against the distracting attorneys, when made without their 
knowledge or consent ?

Article 1918 C.C. says that the main object of transaction 
is to allow the parties to terminate a law suit already begun.
The answer to the first part of the question must, therefore, be 
clearly in the affirmative. This exception may, therefore, be 
victoriously urged at any stage of the proceedings by virtue of 
art. 1918 C.C. and of art. 199 0.1*., which allows the filing there
of

The solution becomes more difficult when we have to answer 
the second part of the above question, to wit: Can the parties 
by a transaction terminate a lawsuit and deprive the attorneys 
of one or the other party of their costs?”

We shall first of all examine the French civil procedure and 
the French jurisprudence, and then our own legislation and jur
isprudence.

The English law is of but little use to us on this subject, as 
a desist ment must be authorised by the Court, and the with
drawal of suit can only take place on payment of the costs of 
the attorneys. The “Court of Five Judges” at Glasgow, ac
cordingly held, on February 11th, 1911, that the solicitor who 
has made disbursements and earned certain fees has the right 
to obtain distraction thereof in spite of a settlement or transac
tion between the parties: Ammon v. Tod, the Scots Law Times, 
vol. 1, liage 118, part 7. The defendant who buys his peace by 
a transaction “must know that the plaintiff’s solicitor is en
titled to his fees,” said the Court.

Now, if we turn to the French legislation and jurisprudence, 
we find one article only in the French Code of Civil Procedure, 
art. 133, which states that solicitors may ask for distraction of 
costs to their benefit by stating, at the time judgment is pro
nounced, that they have put up the greater part of the dis
bursements. The same article states that distraction of costs 
can only be pronounced by judgment condemning to the 
payment thereof; and in this case the taxed bill can lie sued 
upon on a writ of execution issued in the s 1 ici tor’s name, with
out prejudice to his recourse against his own client. Of course, 
we must remember that the organization of the profession of 
advocate is far different in France, as in England, in Spain, in 
Italy, for in all these countries it is the solicitor who receives

D4B
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tlu* clients, drafts the proceedings, conducts the enquête, and 
then hands over the complete record to the barrister who trocs 
to Court, at the appointed time, for the oral argument, either 
in the Court of first instance or in appeal. In Germany, how- 
ever, the system is more like ours ; the advocate is both barrister 
and solicitor as in the Province of Quebec.

In France the mandate of the barrister is not remunerative; 
but that of the solicitor is. This is why art. 133 speaks of the 
solicitor only. Both jurisprudence and authors have, in France, 
bee < divided on the question of the judicial nature of distraction 
of costs mentioned in art. 133 of the French Code of Civil Proced
ure, in arts. 549, 553 and 555 of our own Code of Civil Procedure. 
Some say that it is a sort of imperfect delegation, whereby the 
winning party is supposed to hand over to his solicitor as his 
(the solicitor’s) debtor the losing party. Others look upon it 
as an attachment by garnishment, which the solicitor is sup
posed to exercise on the moneys due to his client.

Finally under a third theory, favoured by the greater num
ber of the authors, it is held that distraction of costs is nothing 
more nor less than a direct action allowed by art. 133 of the 
French Code to the solicitor, or allowed by arts. 549. 553 and 
555 of our own Code of Procedure to the Quebec barrister soli
citor.

As will be seen, under this last theory, the rights of the 
French solicitor are most completely safeguarded. So that, 
over there, when he institutes an action for his client, lie is in
stituting a direct action for himself, accessory though it may he. 
subject to the same fate as the main action in the Court of 
first instance, or in appeal, and even in cassation, a direct action 
against the defendant ; and as a consequence the settle
ment or transaction between the parties can only affect the 
main action as between the parties themselves, and it cannot 
affect the rights of third parties—that is to say, the rights of 
the attorneys of the parties. In France the Courts have almost 
constantly decided in this sense, and the authors have almost 
unanimously upheld the same theory, to wit : that a settlement 
between the parties could not be set up as against the attorneys 
unless these had acquiesced therein ; or, in any event, had I urn 
prejudiced thereby, and this even in the absence of any fraud
ulent collusion between the parties.

And on the question as to whether a settlement between the 
parties, entered into after the first Court had rendered judg
ment allowing distraction of costs, could prejudice the solicitor, 
there has never been any difference of opinion. The answer 
has always been in the negative.

Locré, in 1815, in bis “Esprit du Code de Procédure Civile, 
at page 74, vol. 2, says:—
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Que le» f ru U «m dépens sont «le droit fl la charge «le celui qui se QUE.
désiste; qui est superflu d'observer que les tiers lie peuvent jamais —
souffrir d'un désistement qui leur serait préjudiciable; qu'il en sera du K. B. 
désistement comme de tous les actes.
Garsonnet, vol. 6, p. 678, says :— Seale

Que le désistement, s'il impli«|iie transaction, «loit «lans «s; cas Rowiks.
s'interpréter suivant les termes de l'ac«iord et l'intention des con
tractants.

Ile quotes Bloche, at the word ‘'désistement,” Nos. ir>8 and 
161, who himself quotes a judgment rendered at Florence on 
February 18th, 1811.

For over fifty years, the Courts of first instance have decided 
time and again that a transaction before the final judgment 
could not be set up against the solicitor claiming his costs. The 
Court of Cassation, within the same period, decided that a 
transaction after a definitive judgment could never be set up 
against the solicitors of one of the parties entitled to his costs 
either of the first Court or of appeal.

For instance: Cassation, Chambre Civile, October ‘22, 1900, 
Uuyo Obcrndocrfilr v. l'Enregistrement, Journal des Avoués, 
1900, p. 475 et scq. Chambéry, March 22, 1902, Itrun v. liny, 
Journal des Avoués, 1902, page 430. Cassation, Sirey, 1907-1-

We may add that the Court of Cassation seems to have 
adopted the opinion of Garsonnet, “que des trois définitions de 
la nature de la distraction des dépens, celle qui la considère 
comme une action directe de droit est la meilleure.” (Traité 
de Procédure, 1st edit., vol. 3, p. 380). See also Cassation, 
Nov. 9, 1910, Sirey, 1911-1-6; Bulletin des Sommaires; Seine, 
January 19, 1873, Journal des Avoués, p. 133; (Ddcpouve 

I
So we may safely say that in France, in 1912, a transaction 

or settlement between the parties cannot be set up as against 
their attorneys.

And now, can it be set up in the Province of Quebec! The 
weight of jurisprudence seems to be in the negative since the 
judgment in appeal in Montrait v. Williams, 3 Legal News 
11. and that in Laplantc v. Laplantc, 3 Legal News, p. 330. In 
th«- case of Montrait v. William*—an action in separation as to 
bed and board, and ns to pro ty, brought to an end by re
conciliation, Chief Justice S. ntoine Aimie Dorion seems 
to have been led to his decision by the fact that respondent who 
was rich had paid a provision to the female plaint ill" and there
by had recognised her action as well founded. A similar ad
mission in the case decided in 1873 by the Seine tribunal (Jour
nal des Avoués, p. 134), the payment by defendant of 500 francs 
in settlement of an action in damages, led the Court to eon- 
deiun the defendant to pay the costs of Mtre. Dclepouve.
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QUE. In the present ease the defendant, who might have won Ins

K. ». 
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ease, admitted that judgment should go for $125. Should he not 
pay as well to F’s attorneys the costa of the action to
which Seale acquiesced up to the sum of $125, and should not

Seale

ItoWKHH.

the latter pay these costs as accessory to the debt, which costs 
were demanduble and exigible by respondents under the direct

(Small, J,
action granted them by arts. 553 and 555 C.R., which are new 
law? The presumption, under these two articles, is that there 
is a demand of distraction of costs in favour of the attorney 
of the successful party, and there is an absolute and exclusive 
attribution of costs in favour of such attorney. A fortiori, un
der our law, has the attorney a direct action, pure and simple, 
against the losing party for the payment of his costs, subject, 
nevertheless, to the vicissitudes which may overtake the judg
ment of the trial Court. The attorney, in such eases, is a third 
party and a transaction cannot affect him.

It may bo objected : “Rut the attorney has never hut a eon- 
ditioual right to his costs; and hence only an action of the same 
nature.” The answer to this would be: “That as the debtor 
of the costs is the party who puts an end to the lawsuit by his 
transaction, he thereby prevents the fulfilment of the condition, 
to wit, the judgment which would grant costs against him, tin- 
debtor, to the attorney of the successful party.” Surely this is 
the ease where art. 10S4, C.C. should lie applied against ap
pellant.

For these reasons this Court is of opinion to confirm tin- 
judgment appealed from, although modifying the reasons and 
dispositif of the judgment.

As recognised his indebtedness in the sum of $125
and acquiesced in plaintiff's demand to this extent he should 
be condemned to pay the costs of an action of this class only 
and not the costs of the action as originally brought. Nor 
should he have to pay the costs of the trial subsequent to tin- 
filing of record of the exception of transaction which trial was 
absolutely useless.

This Court therefore maintains the exception of transaction 
filed of record, condemns to pay respondents the
costs incurred in the Court below as of an action of $125 only 
up to the filing of the said exception, saving the right of deduct
ing whatever Rowers may have paid to respondents ; and con
firms the said judgment as to the nut, each party to pay his 
costs in appeal.

Judgment modified without costs

C$C
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KEY v. NE Y.

,/. N. Vurtioritjht. Manier in l'Iunnbeih. Mau-h 'll, 191*2.

1. Vabtiks ( g II A—100)—Defendant join Ml in alimony action as to
COLLATERAL RELIEF.

While n claim for tlic oihUhIv uf the ell i Id ten may be joined in an 
action by the wife against the husband for alimony, another person 
taking care of the children under the defendant's directions cannot be 
made a co defendant for the purposes of the relief sought as to the 
custody of the children.

•1. Action i g II D—80)—Joiniikk Cache: of action not affkctixu a co
DEFENDANT.

Two s<, a rate causes «if action, in one of which one of the defendants 
has no concern, cannot lie joined.

Tins action wan brought by tin* plaintiff against her husband 
and liis father. Site asked for alimony as against I lie husband and 
for tin* custody of the two children of tin* marriage as against 
both defendants. The defendants moved for an order requiring 
her to elect on which branch she would proceed in this action, 
and striking out some parts of the statement of claim.

T. N. Phelan, for the defendants.
IV. .7. McLarty, for the plaintiff.
Tut: Master said that the motion was entitled to prevail, with 

costs to the defendants only in the cause. Two separate causes of 
action, in one of which one of the defendants lias no concern, 
cannot be joined: Hinds v. Town of Hoirie, b O.L.H. (15(1 (C.A.), 
and cases cited there. The plaintiff should amend. This could 
heat be done by discontinuing as against the father, and continu
ing the action for alimony against the Imslmnd. In the present 
action she could claim the custody of the children, which would 
be given to her in a proper case, as in Co wit v. ('owit, 1'1 O.W.H. 
r»99, 14 O.W.R. 22b. Paragraph "> would then be amended. 
Paragraph fi might stand under the decision in Millington V. 
I.oring, 6 Q.B.D. 190. It gave the defendant notice of what the 
plaintiff would prove at the trial. Paragraph Id and clause 2 
of paragraph 14 should also be amended. If these auuftidmerits 
were made promptly, the action would be tried at the non-jury 
sittings before vacation. If a mother seeks possession of her 
children from any one except her husband, should she not pro
em! to get out a writ of habeas corpus? is not this the appro- 
priate remedy t

ONT
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Motion allowed.
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Re MATTHEW GUY CARRIAGE AND AUTOMOBILE CO 
(Limited) (Thomas's Case.i

Ontario High Court, Middhton, ./. March 23, 1012.

1. (‘OKI'OBATlONS AM) CoMI'ANIKH ( 8 V It—17H)—CAPITAL STOCK—-II.I I U 
INKVK AT DIRCOVNT—CANCELLATION.

It in competent to a eompnny, upon discovering Unit it Iiiih. im-l. r 
n mistake uf law. I teen illegally insuing its sliares at a iliseount in 
return the subscript ions and cancel the allotment, and the i-m. i 
stock so made.

2. Estoppel (fi III E—78)— Shareholder of company attendino coiu«.r
ATE MEET!NOS.

A shareholder's attendances as such at the meetings of the company 
may estop him from denying that he is a shareholder, but do not < -• • ip 
hi in from denying that he is a shareholder in respect of a greater 
number of shares than were covered by the certificates issued to n, 
and on which alone his vote at the shareholder's meeting would Is-

Appeal by the liquidator of the company from the certificate 
of the Master in Ordinary dismissing the application of the Ii<111 

dator to place the name of R. W. Thomas upon the list of con
tributories in the winding-up of the company.

6'. //. Kilmer, K.C., for the liquidator.
IV. S. Me Bray nc, for R. W. Thomas.
Middleton, J. :—Those in charge of this company seem to 

have formed the erroneous impression that they could issue 
stock at less than par; and some time before the 1st March, lull. 
Mr. Thomas signed two applications for stock. By the first he 
subscribed for 125 shares of the par value of $100, and agreed 
to pay for the same $10,000 on or about the 1st March, 1!U1. 
This stock he intended to carry in his name. At the same time 
he subscribed for 40 other shares, for which he agreed to pay 
$3,200 on or alunit the 1st March ; these shares to be made out in 
the name of P. R. Daniels. There does not appear to have Urn 
any stock allotted or any notice of allotment. The affairs of the 
company appear to have been conducted in the laxest manner 
possible ; and, so far as the records and evidence shew there was 
no corporate action whatever with respect to these subscriptions.

Early in March, Thomas paid to the company $10.000 in rash, 
and received from the company stock certificates in the name of 
Daniels for 40 fully paid-up shares, and in his own name certi
ficates for 85 fully paid-up shares, which together would r< pre
sent the stock he would be entitled to receive, including the 
bonus stock.

On the 30th March, he gave his note to the company for 
$3,200. This note was not at that time treated as a payment of 
the balance remaining iij>on his subscription, but was treated as 
an accommodation to the company. The note matured on the ini 
July, was paid, and was then treated as being a payment of the 
balance due for stock. By this time some question had been

ONT.
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raised as to the legality of the issue of this bonus stock, and 
Thomas had taken the position that he would not receive the 
Ihuiiis stock ; and he requested a certificate to be made out to him, 
not for the 40 shares that he he entitled to receive upon
the bonus basis, hut for 7 shares only, which, with the 125 
already issued, would be paid for in full by the $13,200 that he 
had paid to the company.

On the 3rd August, a resolution was passed, reciting that, 
whereas applications for stock had been taken upon the under
standing that a portion of the shares to be issued should be 
given as a bonus, and certificates had been issued for this bonus 
stock, and whereas the directors and shareholders had been 
advised that this issue of bonus stock was illegal, and it had been 
mutually agreed to cancel the applications and recall any certifi
cates, by which it was resolved that all applications for stock, 
which included Ixuius stock, and all certificates issued for bonus 
stock should he recalled, and that new applications should be 
received for the stock, without the 1 Hunts, and that new certifi
cates should be issued.

It is not clear whether this resolution was passed at any meet
ing duly called, hut apparently all the shareholders assented.

The original applications signed by Thomas were returned 
to him with a memorandum written across the face, “cancelled 
by resolution of the Hoard, July 17,” signed by the secretary- 
treasurer. There is no record in the minute-book of any such 
resolution; but the applications were returned to Mr. Thomas 
with this memorandum, and for them were substituted, at some 
time after the resolution of the 3rd August, applications for 40 
shares and 92 shares, antedated ns of the 27th January, which 
was probably about the real date of the original subscriptions— 
these bearing no date U|>on their face.

Thomas attended meetings of the company ns a shareholder, 
and undoubtedly would lie estopped from denying that he was 
a shareholder; hut I can see no reason why he should, by virtue 
of this estoppel, l»e hold to he a shareholder in respect of any 
greater number of shares than were covered by the certificates 
issued to him.

It is true that the first 125 shares were issued as fully paid- 
up. when 25 of them were really lxmus shares; but, when the note 
was paid in July, Thomas and the company mutually agreed 
that $2,500 then paid should he applied in discharge of the 
liability in respect of the bonus shares then issued, and that $700 
should he applied in payment of 7 other shores covered by the 
certificate of the 3rd July.

I can find nothing which will preclude Thomas from denying 
any allotment or notice of allotment with respect to the shares 
over and above the 132.

Moreover, I think the transaction which took place in July

ONT.
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and August, by which the subscriptions were returned because 
the parties were advised that what was contemplated was illegal, 
and new sulfscriptions substituted, whs intra vires of the com
pany and is binding upon the liquidator.

While, therefore, I cannot accept the reasons given by the 
learned Muster, I arrive at the same conclusion, and hold that 
the liquidator is not entitled to place Thomas upon the list of 
contributories with respect to the 33 shares of stock in question.

I dismiss the appeal, but I do not give costs, because the 
laxity with which the affairs of this company have been con 
ducted has invited the litigation, and I do not think the creditor* 
should suffer thereby.

I do not know that the question of the liquidator’s costs is 
before me, but 1 may say that I think the appeal was justified, 
and that lie may properly be allowed his costs out of the estât.

Appeal dismissal.

TAYLOR v TORONTO CONSTRUCTION CO.

Ontario lliah Court. ./. N. t'<trhrriifht. K.C., Master in Chamber» 
March 28, 1912.

1. Veni r (6 II 10—Failibe to hkbu: notice of tbial—Motion to 
CHANGE VENUE.

While there may Ik* jurisdiction to ch ngc the place of trial after 
notice of trial lias been given, although irregularly, a plaintiff may 
not correct his own mistake in failing to give notice of trial in -In
time by a motion to change the venue to another trial sittings for 
which the time for service hud not yet expired.

This action was commenced on the 18th January, 1912 
The plaintiff sought to recover $22,000, on the basis of 
two contracts made with the defendant company—or, in the 
alternative, to recover almost $10,000 on a quantum meruit 
Appearance was entered on the 26th January. The statement 
of claim was delivered on the 10th February, and statement of 
defence and counterclaim (so-called) on the 27th February 
Issue was joined on the 15th March, which was the last day for 
giving notice of trial for the Hamilton sittings commencim; ou 
the 25th March. For some reason, notice of trial was not given 
until the 16th. The plaintiff moved to change the venue from 
Hamilton to Guelph, so that the action might be tried there on 
the 9th April.

F. Morison, for the plaintiff.
IV. ('. Chisholm, K.C., for the defemlants.
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The Master said that tin* motion was made really to 
correct, if possible, the oversight in not serving the notice 
of trial in the time required by the Hides; hut that which can
not be done directly cannot be done indirectly. It was strongly 
urged that it was most important to the plaintiff to have a 
speedy trial, on two grounds. Ilis affidavit stated that four of 
his witnesses were obliged to go to Western Canada about the 
end of April and could not remain until the June sittings at 
Hamilton. There was no mention of their names nor of the 
nature of their evidence. But in a proper case this difficulty 
could be met by having their evidence taken de bene esse, and an 
order might issue for that purpose. The second ground was, 
that the plaintiff was a poor man, whose means hud all been 
used in doing the work in question, lie now wished to be free 
to go to New Brunswick, where he had obtained another con
tract since this action was commenced. The statement of de
fence alleged that the plaintiff had been paid over $14,000 up 
to the time when he abandoned the work, which was over $1,600 
in excess of what had been earned; that the defendants hail to 
take the work over and complete the same, which had not been 
done, hut at the end of January this left $l,817.93overpaid by the 
defendants in excess of the contract-price. They claimed to be 
allowed this sum, and also the sum found to Is» overpaid at the 
completion of the work. The affidavit of the president of the 
defendant company confirmed these statements; which seemed 
to shew that the whole matter could mit be disposed of 
as early as the 9th April. If the notice of trial had lieen 
given in time, it might have been possible to have sent the 
trial to some other place; but the Master was not aware of any 
ease in which a motion by a plaintiff to change the venue so as 
to expedite the trial and correct his own mistake had been 
successful—none such was cited on the argument nor was any 
to lie found in Holmcsted ami Lmgton's Judicature Act, under 
Rule 529. It seemed a necessary inference that the power to 
do so did not exist. The defendants’ president in his affi
davit stated that they would move to strike out the jury notice. 
If they succeeded in this, as seemed most probable, the ease 
could lie tried in June at Hamilton, or even entered at Tor
onto if both parties agreed. But, as the vase stood, the motion 
must be dismissed with costs to the defendants in any event.
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ONT SINGER v. RUSSELL.

DC.
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Ontario High Com t of Justice. The Dirisionul r nu t. Boyd, C., Bidih 
and Sutherland, ././. January 24, 1912.

Jan. 24.
1. Broker (8 11 B—12)—Real Estate Agent—Lowe* 1'bice Avckvti i. ,

Pbincii’al after Agent's Refusai..
Where there has lieen nil oral contract of employment of the i' 

estate agent hv the owner without a limitation of time, or stipi, : 
tion of tlie priee to In» obtained other than that the agent shall oht 
a satisfactory oiler, the owner must pay the agent’s remuneration in 
respect of a sale which the owner makes directly to the proaiie th,. 
purchaser at a price which the latter has offered the agent but • : 
which the agent does not submit a written offer because of instm 
lions from the owner to demand a higher price.

[Burchell v. (Sourie und Blockhouse Collieries, 11910] A.C. (lit. 
specially referred to.]

2. BROKERS I 8 II 11— 12 1— COMMISSION OF REAL ESTATE AoENT—IXTROIH .
TION OF l‘l BLIIASF.B—Co.Nl l fHIOX OF SAI F. BETWEEN PRIXCIl'V S
at Lower Price.

A real estate »gent is entitlesl to a commission from the per-■ >-i 
who employe him to sell his property, if his introduction of the par
ties was the foundation of the negotiations which resulted in a *.i,.- 
being made by the principal to the buyer even at a lower price than 
that which the agent was authorized to accept.

[Green v. Hnrtlett ( 18(13), 14 C.B.N.S. <181 ; Stratton v. Yarhan. It 
(.’an. S.C.R. .'195 ; llurchell v. Goiorie and Blockhouse Colin > 
[1910] A.C. 1114, followed ]

3. Broker (8 II II—12)—Real Estate Agent's Commission -Prix. i
i'al’b Acceptance of Ixiwer Price.

Where the prospective purchaser with whom the agent is nego
tiating goes to the vendor direct and buys at a price lower than i • 
limit given by the owner to the agent, the agent is entitled t-« i 
commission based upon the price at which the proirerty was sold

|stinttmi \. Yachon, u Cam, S.C.R. 395, followed.]
4. Broker ($ 11 11—10)—Compensation of Real Estate Agent.

In an action by a real estate agent for a commission on a sale, r 
is for the jury to say whether the contract was or was not brought 
about by the agent by his introduction or intervention; the iv«i i-. 
was the sale brought almut in consequence of the introduction ml 
is it traceable thereto; and if it resulted directly from the continu 
ation of the negotiations Is-gun by the agent, the latter is entitle-] 
to compensation.

[ .1/oi .son \. Burnside, 31 O.R. 438; Ho If v. Tait, 4 Man. L.B .‘ill: 
and Be Beale. Ex p. Durrani 1 1888 ). 5 Morrell 37. specially referred 
to. See also Ix-ake on Contracts, 0th ed., 300, 307; Phipson on ku 
dence, 5th ed., 75.]

5. Contracts (8 III—5)—Implied Agreement—Dealings with Broker
—Contingent Commission.

Where a real estate agent knowing of a possible buyer of prop-riv 
not listed with him interviews the owner and submits an offer upon i 
form of “offer and acceptance" and the acceptance form contain* in 
addition to tlie formal acceptance of the offer an agreement with the 
agents to pay them the usual commission, then if the owner i*k* 
the agent to submit offers and dm»* not repudiate any liability t" po 
commission, a contract will In- implied to employ the agent and t • 
pay him the usual commission if he effects a sale, although the owner 
does not at any time sign such formal agreement to pay conin •

Appeal by the defendant from the judgment of Dim n, 
Juu.Co.C.J., in favour of tin* plaintiff, an estate agent, for the
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recovery of $187.50, iu an action brought in the County Court of 
the County of York to recover a commission on the sale of 
land for the defendant. The opinion of the trial Judge is s**t 
out in the opinion of Sutherland, J.

The appeal was dismissed, Riddell, J., dissenting.

I), c.
1012

Donald Macdonald, for the defendant. The defendant did 
not, by express or implied contract, retain the plaintiff as his 
agent to sell the property in question. The only contract made 
bv the defendant with the plaintiff was, that, if the plaintiff 
brought the defendant an offer of $8,000 for the property within 
four days, the defendant would accept the offer and pay a com
mission thereon. The plaintiff did not do so. The plaintiff was 
the agent of the purchaser, and not of the defendant. The plain
tiff did not bring the purchaser and the defendant together ; on 
the contrary, the plaintiff intercepted the purchaser, who was 
seeking the defendant with a view of purchasing the defendant’s 
property. If an implied contract arose by reason of the action 
of the plaintiff and defendant, the same was superseded by the 
express contract which 1 have mentioned.

./. M. Ferguson, for the plaintiff. There was an implied con
tract between the plaintiff and the defendant that the latter 
should pay the former a commission : and the trial Judge rightly 
so found. The plaintiff brought the purchaser and the vendor 
together : and, while the plaintiff did not complete the trans
action. yet he is entitled to his commission, as there was an 
im, ied promise at least by the defendant to pay a commission 
upon the sale being effected, directly or indirectly, through his 
agency : Calloway v. Stobart Sons and Co. (1904), 35 Can. S.C.R. 
301 : see judgment of Davies, J., at p. 306. 1 submit that before 
the express contract in regard to a sale at $8,000 was made, 
there was an implied promise to pay the agent a commission ; and 
I contend that the defendant cannot avail himself of the plain
tiff’s efforts to secure this purchaser without paying him for 
his labour: Morson v. Burnside (1900), 31 O.R. 438; Aikins v. 
Allan 1904), 14 Man. L.R. 549; Burchell v. Cowrie and Block
house Collieries Limited, [1910] A.C. 614 ; Stratton v. V action 
(1911), 44 Can. S.C.R. 395.

Macdonald, in reply, referred to Barnett v. Isaacson (1888), 
4 Times L.R. 645; Locators v. Clough (1908), 17 Man. L.R. 659.

Russki.l.

January 24. Boyd, C. :—One Black, a tenant of the corner 
lot (Queen street and Logan avenue), called attention to the lot 
in conversation with Bedelli, who became the purchaser, and 
told him who was the owner and about an attempt to buy it. 
This was about a month before the transaction now under con
sideration, and is not connected with the present transaction. 
The plaintiff, who is a laud agent and collected rent from 
Bedelli, fell into conversation with him about the 24th October,
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Russell.

1910, about the desirability of his purchasing this lot, and (in- 
ally said to Hedelli that, as he was a land agent, he would try to 
interview the owner (the defendant Russell) and find out the 
price of the property. He did not go to buy the place for 
Hedelli, nor was he so commissioned. Hedelli asked Siiuvr 
what would be the expense to buy the lot, and Singer said it 
would be $10 or $15 for the lawyer.

At the first interview, Singer says, he told Russell that lie 
was a land agent, and asked him if he would sell, and how much 
he would ask for the lot. The defendant would not giv a 
stated price, told him of people that had been after the property, 
and told him of prices that had been offered him, and told tlie 
plaintiff to go and get an offer and he would consider it. The 
defendant appeared anxious to sell and said he would sell if the 
plaintiff* were to give him a satisfactory offer.

(1) The defendant’s version of this first conversation was, 
that he was not particular about selling, that he did not know 
Singer was an agent, but thought he was buying for himself, hut 
admits saying, “Make me an offer for the property, no matter 
what it is.”

(2) Two days or so after, occurred the second interview with 
the defendant. Meanwhile Singer told Hedelli that Russ.ll 
wanted an offer, and one was prepared in which $7,000 cash 
was offered by Hedelli under his signature, witnessed by Singer 
ns agent. This is in the usual printed form, filled up in writing 
as to the blanks, and is dated the 2Gth October, 1910. This 
offer was handed to the defendant and by him retained for 
some days, which he asked for its consideration, and was refused 
by him after that interval. What occurred on the second 
occasion is thus given by the plaintiff : “Russell noticed ‘commis
sion’ marked on the printed offer, and lie said, ‘1 suppos. you 
expect commission?’ 1 said, ‘Yes, I expect the regular two and 
a half per cent.’ 1 left offer with him and went away.” The 
defendant docs not appear to recall this conversation, and I do 
not find that he specifically contradicts it.

(3) The third interview was when Singer returned ft.r ■■
the three days, and he gives the details thus: Rus
sell refused the $7,000 and said it was not enough. I said, How 
much do you want?’ and he said, ‘I want $8,000.' I said, I 
would like to get it for you: 1 am working in your interests and 
I would like to be able to put it through for you.’ 1 said I 
would go and see my man again and see if he would make it 
$8,000. Heforc 1 left, he said, ‘Well, I will give you four days 
to get the $8,000 for it.’ ” In cross-examination the plaintiff 
puts it thus: “Fetch me an offer within four days for $8.u00. 
and I will accept it.” The defendant's version is different of 
this third meeting. lie says: “The plaintiff pressed me to put 
a price on it, and by looking over the document (offer I saw
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he was an agent and I pay the commission, and 1 asked $8.000 
for the property. I did not know he was an agent up to that 
time, of course. ... I gave him four days to find me a 
purchaser.” The plaintiff says that agency and commission 
were spoken of at the first and second meeting. Tin- defendant 
does not admit speaking in any way to the plaintiff about com
mission.

I may' say that, on reading over the evidence, I am not fav
ourably impressed with the way in which the defendant’s evi
dence was given; and I would accept the recollection of the 
plaintiff and his witnesses as against the defendant ’s Pout ra
die! ions.

The plaintiff forthwith returned to Bedelli, but could get no 
definite result within the four days. He went to Bedelli three 
or four times and tried to induce him to give a higher offer. 
Bedelli said he would give the plaintiff an offer for perhaps 
$7.500, but did not feel inclined to give $8,000. On the night 
of the 8th November, Bedelli was to call tin- plaintifl' up to let 
the plaintiff know if he would give an offer to take to Hussell; 
but, before then, Bedelli had gone directly to Hussell and pur
chased at $7,500. Bedelli was going to give an offer for $7.500 
to the plaintiff, but he did not do it, and, instead of that, he 
closed directly with the owner.

When Singer saw Bedelli about increasing his offer. Bedelli 
said he would have to think it over, and then, in conferring 
with the other Bedelli, his brother (who was called as witness), 
he came to the conclusion to go and speak to Russell. Bedelli 
says: “I went to see Russell to see what kind of idea he got, 
if he want to sell or not, to see if I would do any better myself, a 
little better myself.”

Both brothers Bedelli agree in their account of what was 
said by them, and the defendant, Russell, said: “Are you the 
one that Singer got the offer from?” “I said, ‘yes.’ I said, 
‘What do you want for the property?* And he says, ‘$8,000.’ 
I said, ‘I will give you $7,500,’ and Russell said, ‘IIow about the 
commission? Who is going to pay the commission to Singer?’ 
1 said, ‘I don’t know about the commission,’ and he said, 
‘Didn’t Singer ask you for commission?' 1 said; ‘No, he only 
asked $20 for the lawyer.’ Then Russell said: ‘Well, I think I 
will sell it to you, and if I have to pay the commission 1 will pay 
it; hut if not, I won’t.’ ”

The written offer was for $7,000, $100 cash and the balance 
in cash on completion. What was accepted was $7,500, $100 
paid down, $2,500 on mortgage, and balance cash. The defend
ant's account varies from that of the Bedellis. He says: ‘‘I 
asked, ‘Arc you paying Singer anything for carrying on this 
business for you?’ And they said they were paying him some
thing I can't just remember the amount they told me. No
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lawyer’s fee was mentioned by Bedelli at all. 1 did not know 
till after the sale that Bedelli was the man Singer had b veil 
speaking to me about. 1 did not consider 1 had anything to .lo 
with Singer. If Singer had got me $8,000, 1 understood then 1 
would have paid him.” This sale took place about the 7th or 
8th November.

It appears that the defendant, after the four days given to 
get the $8,000 offer were up, and before the 8th November, sold 
to the Bank of Toronto, and the way it is stated by him is sig 
niticant. I quote his language: ‘‘In the meantime, after they 
failed to come up with the offer of $8.000, I sold it to the Bank 
of Toronto, and then 1 got a letter from the manager, stating 
that the Board considered it a little too far west. I was mad 
that night they came up, or 1 would not have sold it.”

Next morning after the sale, Singer went to the defendant 
and asked for his commission, and the defendant said lie had 
put through the sale himself, and so refused to pay.

I cannot doubt that the defendant knew that Singer was a 
land agent from the time they first met in this transaction, and 
he then employed the plaintiff to get him an offer, saying he 
w'ould sell if he got a satisfactory offer. Nor can I doubt that 
on the seeond occasion, when the offer of $7,000 was submitted, 
there was a talk about commission, and that the plaintiff told the 
defendant that he expected to get it at the regular rate which 
was mentioned. On the third occasion, the plaintiff was told to 
fetch an offer at $8,000 in four days, and it would be accepted. 
It was, of course, open for the defendant to sell otherwise after 
the lapse of the four days, and this he did to the Bank of 
Toronto—but this sale eame to nothing, almost at its inception

Next comes the present purchaser Bedelli in person, whose 
coming is naturally and reasonably attributable to the previous 
intervention and negotiation of Singer. The owner appreciated 
the situation and realised the connection by agitating the •ques
tion of commission with the Bedellis, but resolved to get out of 
it if he could.

The plaintiff was still labouring the matter with Bedelli and 
had got him up to the point of $7,500; and, had that been put 
in writing and carried to Russell, there would have been no 
peradventure as to the right to commission. But, apart from 
this method of dealing, Singer brought the vendor and pur 
chaser together, ami practically introduced a willing purchaser 
to the owner and at the owner’s request.

The owner first fixed a definite price on this third occasion, 
but that did not displace the employment of the agent to get a 
satisfactory offer. The defendant was ready to sell at $7..">i>u. 
and the purchaser was willing to give it, and the sale made 
between the two was clearly traceable to the exertions of Singer.
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whose “man” made the satisfactory offer in person, instead of 
putting it into writing and letting Singer carry it to the vendor.

There is made out from these interviews an implied contract 
to pay the agent commission for his effective services, and no 
difficulty arises about any express contract ousting the operation 
of the implied contract. The reference to express contract 
arises from an inadvertent misquotation of the evidence by the 
Judge. He has confounded question with answer, us will ap
pear by quotation. On the examination of the plaintiff, he is 
asked: “And lie said to you, ‘You bring me an offer for $8,000 
within four days and I will pay you a commission’? Is that 
what was said?” Answer: “No, he did not say, ‘I will pay you 
a commission;’ he said, ‘Fetch me an offer of $8,000 within 
four days, and I will accept it.’ ” There was no express bar
gain about commission, according to the evidence of both parties; 
but. on the plaintiff’s evidence, there is clear enough proof 
that he was working upon an implied promise of compensation. 
This being so, the defendant takes the benefit of what was done 
by the agent in preparing the way for the final sale, and whose 
intervention efficiently furthered the completion of the trans
action.

Slight service in bringing together the parties so us to result 
in a sale is sufficient: Mansell v. Clements (1874), L.R. 9 C.P. 
139, per Keating, J., at p. 143. It is for the jury (or a Judge 
trying the case) to say whether the sale was or was not brought 
about by the agency of the plaintiff, by his introduction or inter
vention: Lumley v. Nicholson (1886), 34 W.R. 716. The prin
ciple of the decision in He Beale, Ex p. Darrant (1888), 5 Mor. 
37, is applicable in its facts, where the test is explained by Mr. 
Justice Cave to be, whether the sale has been brought about in 
consequence of the introduction, and is traceable thereto.

The learned trial Judge has come to the conclusion, upon 
the evidence, in favour of the plaintiff; there is evidence well 
warranting this result; and 1 think his judgment should be 
affirmed with costs.
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Svtherland, J. :—An appeal from a judgment of Denton, 
County Court Judge, York, dated the 9th November, 1911, in 
favour of the plaintiff, a real estate agent, for the sum of 
$187.50, for commission at two and a half per cent, on $7,500, 
on a sale by the defendant to one Bedelli of real estate on 
Queen street, in the city of Toronto.

Some weeks before the 24th October, 1910, Bedelli had casu
ally learned through one Black, the tenant of the property, 
that the defendant owned it and the price at which he had offer
ed to sell it to the latter. It did not appear in evidence at the 
trial what this price was. Neither Bedelli nor Black, however, 
approached the defendant about the matter. On that date, the

•; V<;Iv
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plaintiff, being in Bedelli’s fruit store in Parliament street, was 
asked by him what he considered the value of the property in 
question, and gave his opinion. Seeing the apparent interest of 
Bedelli in the matter, he suggested that he would see the owner 
and ascertain his price. He called on the defendant, and says 
that he introduced himself by name and stated that he was ;m 
agent. He also says that the defendant did not, on this occasion, 
wish to give him a price upon the property, but told him to go 
and get an offer and he would consider it. Thereupon the plain
tiff returned to Bedelli and secured a written offer, from which 
I quote in part: “Offer to Purchase. To John Russell, I, Mr. 
Bedelli, of the city of Toronto (as purchaser), hereby agree to 
and with John Russell (as vendor) through J. Singer (agent) to 
purchase all and singular the premises situate on the north side 
of Queen street,” etc., at $7,000. “This offer to be accepted by 
the 29th day of October, 1910, otherwise void,” etc.

It was signed by S. Bedelli, and witnessed by J. Singer, the 
plaintiff. Below Bedelli’s signature, the following is printed:—

I hereby accept the above-named offer and ita terms and covemint, 
promise and agree to and with the said to duly carry out
the same on the terms and conditions above-mentioned, and also 
agree with said agents to pay them the usual commission.

He returned to the defendant, handed the offer to him, and 
asked him if he would accept it. The plaintiff’s version of 
what then happened is as follows:

Well, I don't think that there was very much conversation took 
place at that time. He said he wanted ft few days to consider it 
and told me to come back. He read it over and he noticed the com
mission marked upon it and he said, “I suppose you expect commis
sion." I said, ‘‘Yes, I expect the regular two and a half per cent." 

The offer was left with the defendant, and the plaintiff re
turned in a few days, when the defendant told him it was not 
enough money for the property. He was asked how much he 
wanted, and answered, “$8,000.” Before the plaintiff left him 
on this occasion, he states, the defendant put it in this way: 
“Well, I will give you four days to get the $8,000 for it.”

The plaintiff went back to Bedelli, and what then occurred 
between them is told by him as follows.

Being asked at the trial if he had secured an offer for that 
amount, he says :—

A. Not within that four days. I had been to him three or four 
times trying to induce him to give me an offer; lie said that he would 
give me an offer for perhaps $7,500; that he did not feel inclined to 
give $8,000.

Q. Then what next took place? A. Well, on the night of the 8th 
Mr. Bedelli was to call me up and let me know whether he would 
give me an offer for something to take to Mr. Russell, and it seemi 
that he had already gone to Mr. Russell.
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Q. Now, have you asked Mr. Russell for this commission! A. I 
went there the day after the sale, the next day that Mr. Bedelli had 
been to Mr. Russell—the next morning. 1 went to Mr. Russell, and 
asked him for the commission.

Q. What did he do or say? A. Well, he said that he had put 
through the sale himself.

Q. Did he tell you to whom he had sold the property? A. Mr. 
tiedelli; he mentioned his name to me at the time.

Q. What did he say! A. He said he thought he had put through the 
sale himself.
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Again he says:—
Q. You never brought Mr. Russell any offer for over the $7.000? 

A. No, although I tried to get an offer; 1 was to Mr. Bedelli about 
four or live times, trying to fetch it up to the $8,000.

Q. You could not raise the other offer? A. He was going to give 
me an offer for $7,500.

Q. He did not do it ? A. He did not give it to me.
y. Why did you not get the offer for $7.500 when you were there 

with him? A. Well, it was simply a matter of not exactly making 
up his mind in such a hurry; I could not hold him; he wanted a few 
days to consider it himself; 1 thought perhaps I might 1m* able pos
sibly to get $8,000 from him. I tried my beat to get $8,000 for it 
so that I would be able to go there and Mr. Russell would not refuse.

The purchaser, Salvidor Bedelli, was called on behalf of the 
plaintiff, and says:—

One night Mr. Singer happened to come over to my place, you 
know to buy some fruit—1 ain't sure—buy fruit or get rent, I ain’t 
sure which—and we started talking about property and we said to 
Mr. Singer—I said to Mr. Singer, “What do you think al»out this 
corner of Queen and Logan?” He said, “That is a nice property,” and 
he said, “Have you any idea to buy?” 1 said, “Yes, if the price suit me, 
I think I get a notion to buy." He says, “Well, I am an agent," and I 
said, “I know.” “Then I go and see the owner,” Mr. Singer said, 1 
said myself to Mr. Singer, I said, “What will the expense will cost 
me to buy the property," and he told me $15 or $20 for the lawyer, 
and that is all, he told me.

lie corroborates the plaintiff about giving him a written 
offer to take to the defendant at $7,000; about the plain
tiff returning and saying that the defendant wanted a few 
days to think it over, and coming back again and telling him 
that he would not accept $7,000 and wanted $8,000. He then 
states that a night or two afterwards he thought he would go 
and see Russell himself, and in company with his brother did 
so, whereupon the following conversation, he says, occurred:—

And I went over to Mr. Russell, and soon as we get into Mr. Rus
sell and Mr. Russell tell me, he says, “Are you the one that Mr. 
Singer got the offer from?” I say, “Yes," He say, “Well—you see 
Mr. Russell tell Mr. Singer he won’t accept the $7,000, so I said, 
What do you want for the property?" and he says, “I want $8.000;" 
and then I say, “I think that is a little too much." So I say, “I will
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give you $7..100." And then Mr. Russell any, "How about the mm 
mission?" He any*. “Who in going to pay the commission to Mr. 
Singer?" I said. "I don't know about the commission." And he said, 
"Didn't Mr. Singer a»k you for any commission?" And I said. “No;" 
I any. “Mr. Singer only ask me for #20 for the lawyer"—because I ask 
him that myself, you sec. what the expense will be. And he says 
then. “Well. I think I will sell it to you." And he put his hand upon 
his head, and he any, “I think I will sell it to you, and if I have to pay 
commission I will pay it and if not I won't.” That is what Mr. Rus
sell told me.

y. And di«l you buy the property from him for #7.500? A. Yen. 
and I give him a deposit of #100.
Joe Bedelli, a brother of the purchaser, was called, and lie 

corroltorated in detail his brother’s testimony as to what was said 
at Russell’s on the occasion when the sale for $7,500 was made.

The defendant denied that the plaintiff had told him, on the 
first occasion when he saw him about the property, that he was 
an agent, and says that he was not aware of this until after the 
written offer from Bedelli at $7,000 was left with him, when he 
saw it stated on its face. It seems rather extraordinary that, 
when the very object which the plaintiff had in going to the 
defendant was to try and effect a sale of the defendant’s prop
erty and secure a commission from him, he should not have 
disclosed the fact to him. It also seems curious that, on re
ceiving from the plaintiff Bedelli’s written offer, he should 
not have looked it over before asking for a few days to consider 
it. He must, I think, be assumed to have done so, and to have
then discovered, if he did not know before, as 1 think he «lid,
that the plaintiff was an agent and that the question of com
mission would arise. It would also look as though he then 
had in mind to sell at a price not greatly in excess of $7.«K)0, 
or he would at once have told the plaintiff he would not sell at 
that figure and not taken some days to consider the matter. 
The defendant, however, puts it in this way:—

A. Well, he went away; and, I think a day or so after, he i-ame 
back with an offer and he had on the offer it gave me three day* to
consider It; ao. after the three days was up. he came back and I
told him I could not accept his offer, and he pressed upon me to put 
a price on the property, and by me looking over this document I saw 
that he was an agent and I pay the commission, and I asked -*><,(100 
for the property; I did not know that he was an agent up to that 
time, of course.
The defendant also says that, when the sale was finally made 

to Bedelli, the following conversation occurred:—
I asked him, “Are you paying Singer anything for carrying on this 

business for you?" and they said they were paying him something—
I cannot just remember the amount now, but they told nn» though; I 
did not consider that I had anything to do with Singer.

Q. That is after the sale was made? A. Yes. and I would not hack 
out of it.

à
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Q. You have heard what the Bedellis have said about your paying 
the commission? A. Yea; I never mentioned anything—there wa* no 
mention of the commission to nobody- hut, if Singer had got me 
#8,000, I understood then I would have paid him.

Q. There was no mention of commission at that interview? A. 
Well, I asked him who was going to pay Singer, and they said they 
were paying him something; they did not say what the amount was 
at all.
And then again the defendant states:—

Q. And, when you sold the property to the Bedellis, you knew that 
these were the men that Mr. Singer had been shaking to you about? 
A. I did not know until rfter I had sold the property.
And again, on the cross-examination of the defendant:—

Q. You see what these Bedellis say is, that when they went there 
that night, you said to them, “Are you the men that Singer got the 
offer from?" A. There was nothing of that mentioned at that stage 
of the game.

Q. Well, that is what they both swear to? A. I eannot help what 
they swear to.
The learned trial Judge has found, in his judgment, as fol

lows: "The plaintiff then asked him to place a price upon the 
property, and the defendant said, ‘Bring me an offer within 
four days of $8,000 and I will accept it and pay a commission.’ ” 

1 do not find anywhere in the evidence anything to sup
port the statement that the defendant said "and pay a com
mission." Neither the plaintiff nor the defendant says this. 
The plaintiff, on the contrary, says :—

A. No, he did not say, “I will pay you a commission." He said, 
"Fetch me an offer of $8,000 within four days ami 1 will accept it." 
And the defendant says :

And by me looking over this document I saw that he was an agent 
and I pay the commission, and 1 asked $8,000 for the prope-tv; I did 
not know that he was an agent up to that time, of course. Q. Dili you 
give him any period within which to find you a purchaser for the 
property? A. Four days.
At p. 25:—

Q. So that, as 1 understand it from your evidence, if $8,000 had 
been procured for the property, you were quite willing to pay a com
mission? A. That Is correct.
The trial Judge Denton, County Judge, says:—

The evidence of the plaintiff and Bedel I i. coupled with the fact 
that the defendant had the first written offer in his possession for 
more than a week before the sale was made, and that this offer 
mentioned the plaintiff’s name as an agent, convince me that, when 
the defendant sold direct to Bedelli, he knew that Bedelli was the 
man who had been introduced to him by the plaintiff through the 
first offer, and the man to whom the plaintiff had been trying to 
effect a sale.

The weight of evidence, I think, is also in favour of the view that, 
on the day on which the sale was actually made, there was some dh-

It V8 SELL.
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cu-sion about the plaintiff’* commission ; so that, when the dcfvn 
ant made the sale to Bedclli, he knew that there might lie some cl.iim 
made to commission. 1 am inclined to think that the defendant then 
concluded that, as the plaintiff had not brought the olfvr within the 
four days that he had mentioned, he was not liable for the commi
sion, and that in any event he would take the chance.

Is the plaintiff, on these facts, entitled to his commission? I am of 
opinion that he is. A contract for the payment of commission may 
be implied from the conduct of the principal or from the circtim 
stances of the particular case.

When the plaintiff first saw the defendant, and the defendant told 
him to bring an offer and he would consider it, there was, I think, 
an implied promise on the part of the defendant that, if the plain 
tiff brought him an offer which he accepted, or brought about a sale, 
the defendant would pay him a commission. The plaintiff brought tli* 
purchaser and the vendor together; and, while the agent did not 
complete the transaction, he is nevertheless entitled to commission if 
there was a promise, express or implied, on the part of the defendant, 
to pay a commission upon the sale being effected directly or indirv- • 
through his agency.

The defendant’s contention is. that the only time the defendant 
ever agreed to pay him a commission was when the defendant Miid, 
Bring me an offer of $8.000 and I will accept it and pay a commis
sion.’ It may be that that was the only time when an express 
promise was made ; but, long liefore that, there was an implied 
promise to pay the plaintiff a commission ; and, after an agent has 
been trying to negotiate a sale on such an implied promise, the de
fendant cannot, by express contract with more onerous terms, deprive 
the agent of his right to the commission. If, instead of the defend 
ant saying, “Bring me an offer of $8,000 within four days,” he had 
«saisi that he would have nothing further to do with the plaintiff and 
refused to pay him any commission, and the defendant afterwards sold 
to the man with whom the defendant knew the plaintiff had been 
negotiating, and whose name had been first introduced to the defend 
ant as a purchaser, the defendant would clearly have been liable. 
And he must be equally liable when, instead of saying he would have 
nothing further to do with him, he by express terms, fixed a price 
($500 higher than the price at which it was sold) on which he is 
willing to pay a commission. If these terms had been expressly men 
tioned at an earlier stage, before any implied promise to pay arose and 
liefore the plaintiff had done anythhig towards bringing the parties 
together, th defendant’s contention would be sound. But, on tlie 
facts of this case, I think the plaintiff is entitled to his commission. 
It seems to me that the plaintiff at the trial proved facts 

from which it could be fairly and properly inferred that the 
defendant, knowing that the plaintiff was a real estate agent, 
placed his property in his hands on an implied promise to pay 
him a commission if a sale were effected through his acts. It 
seems to me that it was through the plaintiff and his activity 
in the matter that the purchaser was introduced to the defend
ant and the sale ultimately effected. If it be true, as from the 
evidence and weight of evidence I think it is, that, before the
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sale by the defendant to Bedelli, lie said to the latter, “Are 
you the one that Singer got the offer from?” he approached 
the negotiations with that in mind; and, if it be also true, as 
I think it is, that, before he completed the sale, he raised with 
the proposed purchaser the question of a commission to be 
paid to the plaintiff, by asking, as Bedelli and his brother say, 
“What about this commission?” or, as he himself puts it, 
“Well, I asked him who was going to pay Singer,” etc., and 
learned that Bedelli was not paying any commission, then I 
do not wonder he should say “I will sell it,” and “If I have 
to pay commission, I will pay it, and if not I won’t.”

As Clute, J., puts in in Sager v. Shejfcr (1911), 2 O.W.N. 
671, at p. 672: “The parties were brought together by his act; 
and the form of the agreement entered into by the defendant 
with the other agents clearly indicates that the defendant 
realised that the plaintiff had a claim for commission.” So 
here, the conversation at the time of the sale plainly indicates 
that lie realised the same thing.

It appears from the plaintiff’s evidence that he was actu
ally expecting to have an offer from Bedelli of $7,500, which 
they had discussed, and which lie hoped to obtain and submit 
to the defendant, when Bedelli, the purchaser, himself went 
and offered the defendant that price. The negotiations were 
not broken off. The purchaser himself called on the defendant, 
and the defendant continued them with him, knowing that he 
was the man introduced by the plaintiff as the intending pur
chaser. See Morsov . Burnside, 31 O.R. 438, at p. 442. Mere- 
iith, C.J. :

The case might have been different bad negotiations been broken 
off when the parties left the office at which they had met. They 
were not, however, broken off, but what took place when the docu
ments were executed was a continuation of the negotiations which 
had tieen begun owing to the plaintiff having introduced Moore as 
an intending purchaser, and the sale, which was finally made at the 
expiration of the year, was the direct result of those negotiations.

In Wilkinson v. Martin (1837), 8 C. & P. 1, it was held:—
The broker will lie entitled to his commission, if he was, up to a 

certain time, the agent or middle-man between the parties, although 
the contract l>e afterwards completed without his instrumentality or 
interference.
And see p. 5, where Tindal, C.J., says:—

Vndoubtedly a dry introduction of one man to another will not be 
enough: it would be absurd to say that it can be the subject-matter 
of such a claim as this. But if the introduction is the foundation 
on which the negotiation proceeds, and without which it would not 
have proceeded, then the parties cannot by their agreement deprive 
the brokers of their just remuneration, if the plaintiffs were the 
middle-men or agents up to a certain time, the parties cannot after
wards deprive them of their right.
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And again per Williams, J., at p. 686 :—
And the evidence distinctly shewed that the sale to Hyde was the 

direct consequence of the plaintiff's act.

In Wolf v. Tait (1887), 4 Man. L.R. 59, “the plaintiff was 
employed by the defendant to sell for him certain lands upon 
certain terms. He found a man willing to purchase upon less 
advantageous terms. Held, that the defendant, having accept
ed the purchaser and ratified the variation of the terms, was 
liable for the plaintiff’s commission.” See also Atkins v. Allan, 
14 Man. L.R. 549.

Burchell v. Qowrie and Blockhouse Collieries Limitid, 
[1910] A.C. 614: “In an action by the appellant to recover 
an agreed commission on the proceeds of a sale of mining 
property by the respondent company the latter contended that 
he waa not the efficient cause of the particular sale effected. 
Held, that as the appellant had brought the company into 
relation with the actual purchaser he was entitled to recover 
although the company had sold behind his back on terms whieh 
he had advised them not to accept.” Lord Atkinson, at p. 
625

The answer to the second contention is, that if an agent such as 
Burchell was brings a person into relation with his principal as an 
intending purchaser, the agent has done the most effective, and. pos
sibly, the most laborious and expensive, part of his work, and that

In the present case, the introduction of the purchaser to the 
vendor, the defendant, was made by the plaintiff, and the 
latter’s acts were, I think, what led to the sale.

In Green v. Bartlett (1863), 14 C.B. N.S. 681, an auction
eer and estate agent was employed to sell an estate, under an 
agreement by which he was to receive a commission of two and 
a half per cent, “if the estate should be sold,” and, “in case 
the estate should not be sold,” he was to be paid €25 as a 
compensation for his trouble and expense. Having put up 
the estate to auction, and failed to sell it, the agent, being asked 
by a person who had attended the sale who was the owner of 
the property, referred him to his principal; and ultimately 
that person, without any further intervention of the agent, 
became the purchaser. Held, that the sale having been effected 
through the means of the agent, he was entitled to the stipu
lated commission. Erie, C.J., at p. 685, said :

The question whether or not an agent is entitled to commission on 
a sale of property has repeatedly been litigated; and it has usually 
been decided, that, if the relation of buyer and seller is really brought 
about by the act of the agent, he is entitled to commission although 
the actual sale has not been effected by him. I think, the sale here 
having been brought about through the plaintiff's introduction, the 
plaintiff is entitled to the stipulated remuneration of two and a half 
per cent, on the amount of the purchase-money.
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if the principal takes advantage of that work, and, behind the back of 
the agent and unknown to him, sells to the purchaser thus brought 
into touch with him on terms which the agent theretofore advised 
the principal not to accept, the agent's act may still well be the 
effective cause of the sale. There can be no real difference between 
such a case and those cases where the principal sells to the purchaser 
introduced by the agent at a price below the limit given to the 
agent. ... On this question of fact there was. their Lordships 
think, ample evidence to sustain the conclusion at which the referee 
presumably arrived, namely, that the appellant's acts were an effec
tive cause of the sale which actually took place. In their Lord- 
ships' view it was the right conclusion, and the finding to that effect 
ought not, they think, to be disturbed.

Stratton v. Vachon, 44 Can. S.C.R. 395: “Held, reversing, in 
part, the judgment appealed from (Vachon v. Stratton, 3 Sask. 
L.R. 286), that as the steps taken by the agent had brought the 
owner into relation with the persons who finally became pur
chasers he was entitled to recover the customary commission 
upon the price at which the property in question had been sold. 
Burchett v. Gowrie and Blockhouse Collieries Limited, fl910] 
A.C. 614, applied.” The Chief Justice, at p. 399:—

The property was brought by Stratton to the attention of Moore, 
who was instrumental in inducing Millar and Robinson to consider 
it with a view to a purchase on joint account. The subsequent dis
appearance of Moore as purchaser before the transaction was finally 
completed did not operate to destroy the right acquired by Stratton 
through his original introduction of the property to one of the three 
associates, two of whom completed alone the purchase begun with 
and through the men to whom it was introduced originally and who 
had undertaken then to buy it or find a purchaser for it.

Davies, J., at p. 401 :—
The knowledge on the part of the vendor that the person with whom 

he completes the sale was introduced by the agent is not the test of 
his liability to pay commission, but the fact whether the agent's acts 
have really been the effective cause of the sale, and if the agent's 
acts have brought a person or persons into relation with his principal 
as an intending purchaser, and the sale is effected, the agent has 
done what he contracted to do and is entitled to be paid.

Anglin, J., at p. 410:—
In my opinion the defendant has established that his introduction 

was the foundation upon which the negotiations which resulted in 
the purchase proceeded and without which they would not have pro-

A perusal of the evidence does not lead me to think the de
fendant was candid or reliable. He is expressly contradicted 
by the plaintiff as to when he first learned that the plaintiff 
was an agent ; and, upon the evidence of each and the circum
stances and probabilities of the matter, 1 would credit the plain
tiff’s version rather than his. He is also at complete variance

Rvssell

Sutherland, J
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with the Bedellis as to what occurred at the interview when the 
sale was concluded.

I would dismiss the appeal with costs and affirm the judg 
ment.

Riddell, J. (dissenting) :—The defendant was the owner of 
premises on Queen street, Toronto, of which one Black was ten 
ant. Bedelli was carrying on business on Parliament street, ami 
Black, passing Bedelli’s shop one day, told him that the defen
dant’s property would be a great corner for his business and lie 
ought to buy it, and told him further that the defendant owned 
it, where he lived, and the price he asked Black for it -ap
parently $8,000, although that does not expressly appear. This 
was about a month before the sale was made, and therefore 
about the end of September or the beginning of October. Noth 
ing was done by Bedelli upon this information; and, on tin* 
24th October, 1910, the plaintiff, who is a real estate agent, 
came into Bedelli's place, and in the course of conversation lie 
(Bedelli) intimated that he might buy the property in question 
if he could get it at the right price. The plaintiff said, “Well. 
I am an agent,” and Bedelli said, “1 know.” The plaintiff: 
“Then 1 will go and see the owner.” The plaintiff then “went 
to Mr. Russell to find out whether he would sell it and also how 
much he would ask for it.” The defendant was just about to 
leave his house; the plaintiff met him at the front door, and 
asked him if he would sell, and, if so, at what price. The plain
tiff says he introduced himself as an agent—this the defen
dant denies, and says that he thought the plaintiff was buying 
for himself. The defendant refused to put a price upon the pro
perty, but told the plaintiff to bring him an offer and he would 
consider it. Nothing was said or suggested about any commis
sion. Thereupon the plaintiff went to Bedelli and got him to 
sign an offer for $7,000 cash. This offer reads:—

I. Mr. Herielli, of the city of Toronto (os purchaser), hereby agree 
to and with John Russell (as vendor) through I. Singer, agent, to 
purchase, etc., etc., one hundred dollars in cash to the said agent 
on this as a deposit, etc., etc.

On the 26th October this was taken by the plaintiff to the 
defendant, “who then said nothing more than that he wanted a 
few days to consider it.” The plaintiff says that the defend 
ant, noticing the commission marked on it, said, “1 suppose you 
expect commission?”—but this the trial Judge discredits. ;«s 
will be seen from the clause 1 have copied from his judgment. 
The defendant expressly says he did not know at that 
time that the plaintiff was an agent nor until he, when 
afterwards looking over the offer, saw that the plaintiff was 
described as an agent and that the vendor was expected to pay 
a commission. Up to that time he had thought that the plain-
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tiff was buying for himself. The trial Judge does not disercdit 
the defendant, but rather the contrary, as we have seen.

After three days or so, the plaintiff returned and was told 
that the offer was refused. He urged the defendant to put a 
price upon the property, and at length—the learned trial Judge 
finds—the defendant said: “Bring me an offer within four days 
of $8,000, and I will accept it and pay a commission.” The 
evidence, however, does not shew that any mention was in fact 
made of commission ; but it is clear that the defendant impliedly 
agreed to pay a commission if the price mentioned was obtained.

The plaintiff tried to get Bedelli to offer $8,000, but failed— 
and some six or eight days or perhaps more thereafter Bedelli 
went to the defendant. The defendant had sold to another pur
chaser, who declined to carry out the purchase, and lie was 
“mad” and sold to Bedelli for $7,500, $5,000 cash and $2,500 on 
a mortgage. The defendant asked Bedelli, “Are you paying 
Singer anything for carrying on this business for you?” and 
the purchaser said he was paying him something and Bedelli 
says that the defendant said: “If 1 have to pay commission, I 
will pay and if not I won’t.” No doubt is cast by the trial 
Judge on the good faith of the defendant, and I can find no 
reason for any.

The learned Judge says further:—
The evidence of the plaintiff and Bedelli, coupled with the fact that 

the defendant had the first written offer in hia possession fur more 
than a week before the sale was made, and that this oiler mentioned 
the plaintiff’s name as an agent, convinces me that, when the defend
ant sold direct to Bedelli, he knew that Bedelli was the man who 
had been introduced to him by the plaintiff through the first offer 
and the man to whom the plaintiff had been trying to cll'ect a sale. 
The weight of evidence, 1 think, is also in favour of the view that 
on the day on which the sale was actually made there was some dis
cussion about the plaintilFs commission; so that, when the defend
ant made the sale to Bedelli, he knew that there might be some claim 
made to commission. I am inclined to think that the defendant then 
concluded that, as the plaintiff had not brought the offer within the 
four days that he had mentioned, lie was not liable for the commis
sion, and that in any event he would take the chance.
I have set out the facts as the learned trial Judge finds 

them where there is any conflict. On this state of facts, the 
plaintiff has been held in the Court below entitled to commis
sion.

I think this case is covered by authority in a sense ad
verse to the judgment.

In Toxilmin v. Millar (1887), 58 L.T.R. 96, in Dom. Broc., 
Lord Watson, says:—

It is impossible to affirm, in general terms, that A. is entitled to a 
commission if he can prove that he introduced to B. the person who 
afterwards purchased fl.'s estate, and that his introduction became

ONT.
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tin* cause of the sale. In order to found a legal claim for commi
sion, there must not only lie a causal, there must also be a con 
tiactual relation lietween the introduction and the ultimate transae 
tion of sale.
It is too often thought that the mere fact that a real estate 

dealer brings about a sale of property entitles him to a com 
mission from some one ; but it is clear that this is not the law 
Of course, if the owner puts his land into the hands of an agent 
to sell, the law implies a contract to pay commission on a sale 
effected through the agent—and the most trifling services on 
the part of the agent have been recognised as making him the 
causa causons of a sale. “In ninety-nine case out of a hun
dred, the service performed by the house-agent upon these occa
sions is of the slightest possible kind: it consists for the most 
part in merely bringing the vendor and the purchaser together, 
so as to result in a sale. It is often done by a line written or a 
word spokenper Keating, J., in Mansell v. Clements, L.R 
9 C.P. 139, at p. 143. And see Green v. Bartlett, 14 C.B.N.S 
681

But, if the owner, upon being asked whether he would sell, 
and, if so, at what price, does not put the property in the hands 
of the applicant as an agent at all, but simply refuses to put a 
price upon the property, and says, “Bring me an offer and 1 
will consider it”—at the time supposing that the applicant is 
buying for himself—how can it be said that he thereby makes 
the applicant an agent for sale? It takes two to make a bargain, 
and a contract of agency requires two consenting minds, like 
every other contract.

When the defendant became aware that the plaintiff was an 
agent and was looking for a commission, as he did when he read 
with any care the offer delivered to him on the 26th Octolx r. 
the aspect of matters was altered—he recognised that if the 
plaintiff brought him an offer which he accepted, he would 
claim commission ; and thereupon he made the first and only 
contract of agency which he did make with the plaintiff— 
“Bring me an offer for $8,000 within four days, and I shall 
accept and then he quite understood that he might have to 
pay commission.

If a contract of agency be considered as existing before this, 
the case would be not unlike Toppin v. Healey (1863), 11 W.R. 
466. There the defendant employed the plaintiff to negotiate a 
loan on certain terms, and subsequently, before the loan was 
effected, changed the terms. The plaintiff endeavoured to pro
cure the loan on the latter terms and failed ; but he procured a 
loan on the original terras. It was held that lie could not re
cover; the plaintiff had not done what he was to do under the 
substituted terms, and the former terms had been revoked. 
"Williams, J., points out (p. 467) :
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The letter of the 17th (containing tin* altered term») amounted 
to a revocation. The plaint ill' might have brought an action for the 
breach of contract, but he doe* not. but assents to the substituted 
terms. Then he has not earned that which be agreed for . . .

And Willes, J. :
If the plaintiff chose to treat the letter of the 17th as a breach 

of contract, he ought to have done so at the time. But he did not 
choose to do so.
Erie, C.J., and Keating, J., agreed.
In any view, the only eontraet of agency between the plain- 

tilt" and defendant was that created on their last interview. The 
plaintiff shewed by his conduct that he so understood it—he 
made every effort to get Bedelli to make an offer for .$8,000, 
but failed.

Where the parties have made an express contract, the con
ditions under which the remuneration becomes payable must be 
ascertained by the terms of the contract itself : Barnett v. Isaac
son, 4 Times L.R. 645; Green v. Mules (1861), 30 L.J.C.P. 343; 
Alder v. Boyle (1847), 4 C.B. 635.

Of course, if what the agent has been employed to do, he does 
in substance, that is enough: Wycott v. Campbell (1871), 31 
U.C.R. 584; llimmcr v. Knowles (1874), 22 W.R. 574, 30 L.T. 
R. 406; Johnston v. Kershaw (1867), L.R. 2 Ex. 82; Morson v. 
Burnside, 31 O.R. 438; but not otherwise. There is no pretence 
that the plaintiff did procure the offer or could procure it.

Had there been any fraud or bad faith in the matter 
on the part of the defendant, the principle of Wilson v. 
Deacon (1911), 2 O.W.N. 1229 (affirmed in Divisional Court, 
3 O.W.N. 163 . might be considered to apply; but there is no 
such complication here—there is “no trick to deprive . . . 
the plaintiff of” his “commission, and to take advantage of” 
his “sen s:M per Lord Esher, M.R., in Noah v. Owen (1886), 
2 Times Ii. 364, at p. 365; Wilson v. Deacon, 2 O.W.N. 1229, 
at p

Willes, J., in Curtis v. Nixon (1871), 24 L.T.N.S. 706, at p. 
708. says:

These actions by house-agents spring up at every turn, ami as they 
are generally based upon agreements which they have persuaded 
|ieople who are not so well versed in the law a* themselves to enter 
into, to their injury, they ought not to be encouraged.
Without adopting the learned Judge’s view and with

out casting reflection upon an estimable class of the com
munity. I think it would be adding another terror to the owner
ship of property if the defendant were to be compelled to pay 
a commission under the circumstances of this case.

1 have not thought it necessary to consider whether the sale 
was due to the plaintiff at all—the purchaser knew of the pro
perty and had it in mind to buy it—he knew who the owner
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tiff to the defendant than vice versa. Nor have I thought it 
necessary to go through the myriad cases in which the owner 
placed his property for sale in the hands of a land agent—per-

Russell.

haps the latest in the higher Courts are Stratton v. Vaclion, 44 
Can. S.C.R. 395, and Burchett v. Oowrie and Blockhouse Col-

Riddell, J. Her its Limited, [1910] A.C. 614.
1 am of opinion that the appeal should be allowed with costs 

and the action dismissed with costs.
Appeal dismissed; Riddell, J., dissenting.

MAN. ARCHDEKIN v. Mi DONALD.

K.B.
1912

Manitoba King's Rcnch. Trial before Macdonald, J. March 11. 191-2.
1. Contracts (§IC—12)—Consideration for option—Effect of re-

datinu on Time Limit.
Mar. 11 Where nn option is given for a consideration for a limited time 

from its date and is later amended, and re-dated as of the date of 
the amendment without further payment, the amended option ns to 
the time for which no consideration was paid is a new agreement 
without consideration, and is revocable at any time before acceptance,

2. Specific performance (§IE—32)—Option to buy land—Deposit
When five dollars has been paid for an option for purchase of land 

under which a first payment of $1.<MH) is stipulated to be mat le if the 
option is exercised, a tender of $995 on the last day of the option \* 
had. unless the option stipulates that the consideration therefor shall 
in the event of sale lie applied on the deposit.

3. Tender (gl—12)—Validity—Cheque on bank.
To constitute a valid tender of money there must, in the absence 

of some act or condition which amounts to a waiver, be something 
more than a mere readiness and willingness to pay even though ex
pressed; there must 1k> an actual production of the money and not 
merely of a cheque therefor.

|See also 28 Am. & Eng. Kncyel. 2nd ed.. p. 28; 38 Cye., p. 131.and 
Annotation to this case.]

Action to enforce an option agreement for the sale of land. 
The action was dismissed.
Messrs. It. .1/. Dennistoun, K.C., and //. X. Baker, for plain

tiffs.
Messrs. //. A. Burhidge, and F. M. Burhidge, for defendants.
Macdonald, J. :—The defendant is the owner of certain 

property in the city of Winnipeg, known as numbers 375 and 
377 William avenue.

In July, 3911, she gave the plaintiffs an option for 60 days 
to buy this property, the plaintiffs paying her $5 on such option.

Some time after the giving of this option the plaintiffs 
thought it advisable to improve on the option, which they had 
obtained, hv specifying the terms of payment, which were omit
ted in the first option, and on the 25th August, 1911, they
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procured the option, exhibit 1. The former option would have 
expired in September, but the second option, being the one 
under consideration, being taken for 60 days from its date 
would not expire until 24th October. This second option would 
have the effect of extending the former option.

In this last option the defendant acknowledges the receipt 
of five dollars, but it is admitted by the plaintiffs that the five 
dollars were not paid to the defendant, and it is submitted that 
it was but a re-acknowledgment of the five dollars paid at the 
time of the giving of the first option.

There is no consideration for the extension of time given 
under the second option and it is not under seal ; the defendant 
could then, after the expiration of the time granted by the first 
option have revoked the second before its acceptance. Now 
the question is. was there such a revocation ?

After the giving of the second option the plaintiffs en
deavoured to induce the defendant to change its terms, the 
plaintiff Austin Archdekin says that on the 23rd October. I ic
ing one day before the expiration of the 60 days’ option, he in
terviewed her and wanted her to accept $500, instead of the 
$1,000 payment provided for by the terms of the option, and 
that finally she got cross and stated that she was tired of it 
and wanted a five thousand dollars deposit instead of the one 
thousand dollars. The plaintiff made no reply to her demand 
for this five thousand dollars and left without anything fur
ther I icing said. The defendant claims that this was a revoca
tion of the option given, or at least a variation of it which she 
asserts she had a right to do at any time before acceptance, and 
it seems to me that as the plaintiffs were importuning and evid
ently worrying her for better terms, she was within her rights 
in withdrawing her offer, which, being without consideration, 
she had the power to do, and the non-acceptance by the plain
tiffs of her variation of the agreement was in effect a revoca
tion by her of the option she had given.

Nor do 1 think this is the only difficulty in the plaint ills’ 
way. Even were there no revocation of the option did the 
plaintiffs comply with requirements of the option to entitle them 
to succeedT

The conditions imposed on the exercise of an option arc 
always strictly construed. All precedent conditions must lie 
fulfilled by the purchaser liefore the contract for sale binds the 
vendor. Moreover, time is of the essence of such contracts, 
hence if the conditions are not complied with by the day fixed 
the option is lost”: Dart on Vendors and Purchasers, 7th ed„ 
p. 272.

To entitle the plaintiffs to enforce the lienetit of the option 
they must pay the $1,0(X) cash within the sixty days. They 
waited until the very last day, after failing in the meantime
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to secure better terms, and then called upon the defendant, and 
told her they had come to close the deal, and said they had a 
cheque, and offered it to her, but could not say if she saw the 
cheque, to which offer the defendant replied, “Too late, have al
ready sold property” and walked away.

This is not, to my mind, a proper or legal tender for two 
reasons ; the amount was not sufficient, the cheque being for 
but $995, and even were it for $1,000, the manner of tender did 
not constitute a legal tender; a cheque, even though marked 
is not a legal tender. To constitute a valid tender of mom-v, 
there must, in the absence of some act or condition which 
amounts to a waiver, l>e something more than a mere readiness 
and willingness to pay, even though expressed ; there must l>e 
an actual production of the money”: 28 Am. & Eng. Eneyc., 
p. 28. Here there is no evidence that the defendant even saw 
the cheque, so that she may not have had the opportunity of 
taking objection to the cheque itself as a legal or proper ten
der. It is quite possible that she might have rejected the cheque. 
It was but the day before that the plaintiffs were endeavouring 
to get easier terms and the defendant might, with reason, sus
pect the value of a cheque as payment, and there was no intima
tion to her that the cheque was marked. She did not, as a 
matter of fact, have the opportunity of taking exception to the 
form of tender, nor did she at any time prior to the alleged 
tender do or say anything constituting a waiver of a legal ten
der. The waiver claimed by the plaintiffs was an act of the 
defendant sulwequeut, and not prior to, the alleged tender or 
intimation of readiness to pay.

The defendant was entitled to the payment of one thousand 
dollars. That amount was not tendered, nor was there any 
tender made.

The option was without consideration and therefore revo
cable at any time, and it was revoked prior to acceptance on the 
part of the plaintiffs. I dismiss the action with costs.

Action distnisstd.

Annotation-Tender (g I—12)—Requisites.
In making a tender there mint lie an actual offer by the tenderer to pay 

An announcement without more of an intention of making a tender i- n»t 
sufficient, nor is an assertion of readiness or willingness to pay: Scott v. 
Franklin. 1 ô East 42S, 104 Eng. Reprint 906; Sucklingc v. Coney, Noy, 74. 
74 Eng. Reprint 1041.

On the 29th of Deeemlier, 1003. the Minister of Finance for the Domin
ion of Canada wrote to the Premier of Ontario respecting the payment of 
interest on certain funds held by the Dominion and belonging to the Pro
vince of Ontario, as follows: “It has been decided to pay on the 1st of 
January, 1904, the interest on tliese funds at the rate heretofore paid, 
namely, 5 per cent. After that date, interest at the rate of 4 per cent, will
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Annotation(continued)—Tender (8 I—12)—Requisites, 

be paid until further notice or until tlie principal of the fund» i* paid to 
Ontario in full. If this arrangement is not satisfactory to your Govern
ment 1 shall be pleased to receive notice to that elfect, whereupon arrange
ment» will he made to pay off the principal sum at an early date.” On the 
6th January, 1904, the Premier of Ontario replied that such proposal was 
not satisfactory to his Government; and intimated that the rate of in
terest, 6 per cent., was not susceptible of modification without the consent 
of the province. This was held not to constitute a good tender of the 
amount of the said funds. To make it effective for such purpose, the letter 
should have been followed or supplemented by an unconditional offer and 
tender of the money by the Dominion to the province: Province of Ontario 
v. Dominion of Canada, 10 Can. Excli. R. 292. affirmed 39 Can. 8.C.R. 13, 
sab nom. Attorney-General of Ontario v. Attorney-General of Canada.

At common law a mere written proposal to pay a sum of money if unac. 
oompanied with production of the money or thing to lie tendered is not a 
good tender: Angier v. Equitable Bldg., etc.. A moo., 109 Ga. 625, 35 S.E. 
64; Brill v. Grand Trunk It. Co. 20 U.C.C.P. 440.

A tender of money in satisfaction of an obligation payable in money, 
to be unobjectionable, must be made in whatever form of money is, at the 
time, legal tender for the payment of debts: Polglass v. Oliver, 2 ('romp. & 
J. 15, 1 L.J. Exeh. 5, 2 Tyrw. 99. But objection to a tender of bank bills 
or other money not legal ténder, but which is lawful money current and 
circulating at par, is deemed to be waived, if at the time the money is 
offered, objection be i.ot taken that the money is not legal tender; and 
similarly, although the general rule is that an offer of a liank cheque for 
the amount due is not a good tender, if the tender of the cheque is re
fused, not on the ground that it is not legal tender, but ujion some other 
ground as that it is not drawn for the sum the creditor demands, or that 
it is not made in time, the objection to the cheque is waived and the 
tender is good as far as the medium of payment i» concerned, and this 
rule extends to drafts and certificates of deposit: dunes v. Arthur, 8 Dowl. 
P.C. 442, 4 Jur. 859. Mere silence on the part of the tenderee as to his 
reason for refusing the tender is held in Ohio not to constitute a waiver 
of the objection that the tender is made by cheque: Jennings v. .Menden
hall, 7 Ohio St. 257.

A tender in bank notes is good, if not objected to on that account: 
Stewart v. Freeman (No. 3), 2 N.B. Eq. 451.

Where a tender is made in current bank bills, and objection is made 
only to the amount tendered, the objection cannot subsequently lie taken 
that the tender was not made in “legal tender:" Yuill v. White, 5 Terr. 
L.R. 275.

Prior to the maturity of a mortgage, the mortgagor's solicitor wrote to 
the mortgagee's solicitor, that if he would call at the former's office he 
could have the principal and interest then due, naming the correct amount, 
‘"•d on the mortgagee's solicitor failing to call, he wrote to the mortgagee 
that he was prepared to pay the said sum; this was answered by the mort
gagee's solicitor sending a statement claiming in addition subsequent in
terest and certain disputed costs. This did not amount to a waiver or dis
pensation of a tender of the amount due under the mortgage: Middleton V. 
Scott, 4 O.L.R. 459.

Before it can be said that a formal tender is waived, the tenderee must 
have placed himself in such position a» would make a tender an unneces-
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Annotation i continued )—Tender (8 I—12)—Requisites.

sary net. Ami a plaintifT before he ran recover damages for the breach, or 
what he has parted with under the contract, must shew, not only the fa* t> 
constituting the waiver of the formal tender, but that he was aide and 
willing, at the time fixed to perform on his part: 38 Cyc. 130; //-»/,. 
stm v n- le Tour, 8 E. â B 878, 17 Jur. 871, 11 LJ.Q.B. 165 i u 
Hep. 409. 75 E.C.L. 078, except in those cases where a tender is rendered 
unnecessary by the previous declaration, act. or omission of the other 
party : Lovelock v. Franklyn, 8 Q.B. 371, 10 Jur. 240, 16 L.J.Q.B. 140. 55 
E.C.L. 371 ; Ford v. Tiley, 0 B. 4 C. 325, 9 I). & H. 448, 5 L.J.K.B. O.S. |t;9. 
80 Rev. Rep. 330, 13 E.C.L. 154. A formal technical tender Is not 
pensed with by a mere assertion, without more, of a lien or claim in 
excess of the actual amount due, for a tender of the proper sum might 1*> 
accepted: Undo v. Morgan, 23 U.C.C.P. 517 ; McBride v. Bailey, 0 l".( I\ 
523: Kendal v. Fitzgerald, 21 U.C.Q.B. 585; Buffalo, etc.. It. Co. V. Canton, 
16 U.C.Q.B. 283. But demanding an exorbitant price for repairs done on 
a ship and giving notice that it will not be surrendered unless such price 
be paid dispenses with a tender: Wat ton v. Pearson, 0 Jur. N.S. 501. 8 
L.T. Rep. N.S. 395. 11 Wkly. Rep. 702.

Nothing short of an offer of everything that the creditor is entitled 
to receive is sufficient, and a debtor must at his peril tender the entire Mini 
due: Dixon v. Clark, 5 C.B. 305, 5 D. & L. 155, 10 LJ.C.P. 237, 57 E.C.L 
365 ; 38 Cyc. 137; Bauld v. Fraser, 34 N.S.R. 178. The insignificance of 
the deficiency does not make any difference. A shortage of forty-one cents 
has lieen held fatal : Boydcn v. Moore, 5 Mass. 305. No where the deficiency 
was seventy-one cents on a demand amounting to six hundred and forty- 
nine dollars and forty-four cents, the tender was held not good: Wright v. 
Behernt, 39 N.J.L. 413. Furthermore, the tenderer must name the sum 
which he wishes to tender : Knight v. Abbot, 30 Vt. 577 ; Alexander v. 
Brown, 1 U. & P. 288. 12 E.C.L. 173, unless perhaps the exact sum and 
interest is tendered so that the tenderee may easily satisfy himself that 
the amount is correct: 38 Cyc. 138.

The amount tendered must be sufficient to cover both principal and 
interest, if the obligation upon which the tender is made carries interest: 
Bute v. Pompe, 8 C.B.N3. 538. 7 Jur. N.S. 160, 30 LJ.C.P. 75. 3 LT. 
Rep. N.S. 17, 9 Wkly. Rep. 15, 98 E.C.L. 538 ; (libbs V. Fremont, 9 K\ch. 
25. 17 Jur. 820, 22 LJ. Exch. 302. 1 Wkly Rep. 482. An objection that 
interest was not tendered is waived by refusing the tender solely upon 
another ground : Christenson v. Kelson, 38 Oreg. 473, 63 Pac. 648. And the 
objection that the sum tendered did not include interest cannot be raised 
if the creditor in his complaint claimed interest only from a date subse
quent to the tender : Itudulph v. Wagner, 30 Ala. 098.

Usurious interest need not be tendered : Shiver v. Johnston, 02 Ala. ill; 
and the tender must include interest up to. and including the last day 
of grace: Smith v. Merchants, etc., Bank, 14 Ohio Cir. Ct. 199. 8 Ohio Cir. 
Dei-. 176; 38 Cyc. 138.

A tender to In* in time to avoid the consequences of pending sale pro
ceedings (ex. gr. under a mortgage) must lie made at a sufficient interval 
of time before the sale takes place as will enable the direction for sale to be 
canceled, ns where the sale is advertised to take place at a distance from 
the creditor's place of business. The defendant company advertised an 
auction sale of mortgaged lands situate near Kincardine to take place there
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Annotation(continued)—Tender (g I—12)—Requisites.

on January 19. At eleven a.in. on January 17tli the mortgagor tele
graphed to the defendants at Toronto to inquire the amount required to 
redeem it and the defendants telegraphed a reply. At ten a.m. on Janu
ary 19th the defendants received at Toronto the amount named, hut in 
accordance with their office procedure, the accountant was not aware of 
this till about eleven a.m., when knowing the priqierty was up for sale, lie 
telegraphed and telephoned the fact to Kincardine. The sale had, how
ever, licen made a few minutes lwfore to the plaintiff'. The defendants then 
returned the money to the mortgagor. It was held, that the plaintiff" was 
entitled to specific performance, for the mortgagor had not tendered the 
amount such reasonable time before the sale us to make it obligatory on 
the defendants to receive it in payment : (Senties V. Canada Permanent and 
Western Canada Mortgage Corporation, 32 O.R. 42N.

To impeach a sale under powers in a chattel mortgage on the ground 
that an offer to redeem was made prior to the time fixed by the notice of 
sale, the person entitled to redeem is obliged to shew that the amount due 
under the mortgage was actually tendered or that the mortgagee was dis
tinctly informed that the mortgagor was then and there ready and will
ing to pay what was so due and. Iieing thus informed of the intention to 
redeem, refused to accept payment. Itritish Columbia Land and In l'eut- 
ment Agency v. Ishitaka, 45 Can. S.C.R. 302.

Where a debtor offers in payment, as the sum due. a larger -nm than is 
actually due, or such larger sum is offered in payment of a less sum and 
he does not expressly or impliedly request any change to lie returned, the 
tender is not objectionable for a tender of a greater sum includes the less 
sum: but it is held that a tender of a larger amount than is due, coupled 
with un express or implied request for change, is bad : 38 Cyc. 140.

The objection to a demand that change lie furnished is waived if the ten
der is refused U|>on some other ground, as where a larger sum is de
manded, or where the tender is refused unless a certain amount Is- agreed 
upon as the sum due on a separate account : tteran V. Keen, 7 Dowl. 1\C. 
510, 3 Jur. 608, 8 L.J. Exch. 263. 5 M. & W. 306.

The actual production of the money is dispensed with if the party i- 
ready and willing to pay the same, but is prevented by the party to whom 
it is due expressly saying that it need not lie produced, as he would not 
accept it, or if he declares that he will not receive it, or refuses to remain 
until it is produced, or repulses the debtor, or makes some unjustifiable 
demand as a condition of accepting the tender. So an actual production is 
waived where, the debtor Iieing alaiut to produis*, the tenderee re
filled to receive, not on the ground that the tender is not produced, 
but, upon some other and distinct ground, or refuses to deal with 
the debtor, referring him to an attorney of the tenderee; or where the 
agent to whom the offer is made denies having authority to receive the 
money, when he in fact has such authority. Where u debtor goes to the 
place designated for payment, at the time appointed, with the money or 
thing to deliver it, and the person who is to receive it is not present, the 
money or thing need not In* produced. But the actual production of the 
money is held not to be dispensed with by a bare refusal to receive the 
«mu proposed and demanding more: Thomas v. Leans, 10 East 101. 10 Rev. 
Rep. 229. 103 Eng. Reprint 714; Dickinson V. Shce, 4 Esp. 67; Kraus v.
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Arnold, 7 Moore C.P. 39. 17 K.C.L. 508: hut si*e Black V. Smith, Peake N 1*. 
88, 3 Rev. Rep. 601: 38 Cyc 145.

In order to make a valid tender of either money or chattels the thing 
to lie tendered mint lie actually produced and offered to the party entitled 
thereto, a mere offer to pay being insufficient. An offer by letter to ; 
the money due is no tender, although the creditor’s attorney treated it ns 
a tender, and wrote, in answer, “I decline your tender, and shall file the 
bill.” (Potency v. Blombcrg. 8 Jur. 746, 13 L.J. Ch. 450, 14 Sim. 179. (7 
Eng. Ch. 179. 60 Eng. Reprint 3*25.) The tenderer must place the money «»r 
property in such n position that his control over it is relinquished for a mi Hi 
cient time to enable the tenderee if he so desires, to reduce it to possession 
by merely reaching out and laying hold of the money or thing; and a person 
is not bound to say whether or not he will accept the money or thing until 
it is produced : 38 Cyc. 144.

If. by contract, money is to lie paid or goods are to be delivered at a 
certain place, a tender may, and must lie made at that place, and a tender 
at the place is sufficient although the one to whom it is to lie made le 
absent at the time. A tender to the person at a place other than the one 
designated is good unless objected to on that ground : Cropp V. Hamhlcton, 
Croke R. 48, 78 Eng. Reprint 310; Union Mutual L. In». Co. v. Union Mill» 
Planter Co., 37 Fed. 236, 3 L.R.A. 90. 38 Cyc. 150.

Where a jierson is to perform an act, the obligation to perform which 
is independent of any precedent or concurrent act to lie performed by the 
other party, ns where money is to lie paid in liquidation of a debt, or the 
object is to discharge the tenderer of the obligation, the money or tiling to 
delivered must lie tendered unconditionally: (irccnicood v. Sutcliffe. [1892)
I Ch. 1, 61 L.J. Ch. 59. 65 L.T. Rep. N.S. 797, 40 Wkly. Rep. 241: 
Jennings v. Major, 8 C. & P. 61, 34 E.C.L. 610; Mitchell v. King. 0 C. A P. 
237. 25 E.C.L. 412: Peacock v. Dickerson, 2 C. & P. 51 n, 12 E.C.L. 445; 
Brady v. Jones, 2 D. & R. 305, 16 E.C.L. 87, and a tender accompinied 
with some condition, performance of which is impossible or which the 
tenderer has no right to make, ns where a sum is offered “as a settle
ment:” Martin v. Bott, 17 Ind. App. 444. 46 N.E. 151 ; Mitchell \ limy, 
6 C. A P. 237, 25 E.C.L. 412; or in full discharge, or as payment in full i* 
invalid. But the tenderer may upon making a tender, accompany it with 
a declaration, not a condition, that it satisfied the debt : Bowen v. Birrs,
II Q.B. 130, 11 Jur. 972, 17 L.J.Q.B. 5, 63 E.C.L. 130; Robinson v. Fcrreday, 
8 C. A P. 752, 34 E.C.L. 1001 ; if the expression used amounts to no more 
than an assertion of what the tenderer claims to lie due: 38 Cyc. 151.

A tender under protest, reserving the right to dispute tlie amount due, 
if it does not impose any conditions on the tenderee, is good : Atclnson, 
etc., R. Co. v. Roberts, 3 Tex. Civ. App. 370, 22 S.W. 183 (where freight 
charges were tendered under protest ) ; Steeny V. Smith, L.R. 7 Eq. 324, 
38 L.J. Ch. 446; Scott v. Uxbridge, etc., R. Co., L.R. 1 C.P. 596, 12 Jur.

13 L i i U i K.S M3, 11 Wkly. Re 
Manning v. /.win, 2 C. A K. 13, 61 E.C.L. 13; Peers v. Allen, 19 Brant 
Ch. ( V.C. ) 98. See Greenwood v. Sutcliffe, [189*2] 1 Ch. 1, 61 L.J. Ch. 59, 
65 L.T. Rep. N.S. 797, 40 Wkly. Rep. *241 (where the debtor on making a 
tender to a mortgagee in jmssession. reserved the right to review their 
account) ; Thorpe v. Burgess, 8 Dowl. P.C. 603 (where the debtor in offering
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a gum said “that it was more than was due, but that plaintiffs might Annotation
take it all,” and the tender was held good) : 38 Cyc. 154. -----

To keep a tender good, the party making it must keep the money so Tender
that he can produce it when demanded, and a tender of money must be 
kept good in money. The identical money tendered need not be kept, it 
being sufficient if similar current funds are kept on hand in readiness, and 
before an action is commenced or a defense interposed based on a tender, 
the tender may be kept good by the tenderer keeping the money in his pos 
session. But the tenderer must not use the money, and if by so doing his 
readiness to pay at all times is impaired, using the money amounts to a 
withdrawal of the tender: Qylea v. Ilall, 2 P. Wins. 378. 21 Eng. Reprint.
774.

HARRIS v. GOTTSELIG & WILLIAMS.
Kashatchetran Supreme Court. Tiial before Lamuiit. J. February 20, 1912.

1. Joint cbeditors ano debtors (§ II—7)—Defendants joined in action 
for tort—Verdict against one.

In an action for tort where two persons are alleged to have been 
guilty of negligence causing an injury and are joined as defendants, 
each defendant is to be considered as charged with a breach of duty 
which lie individually owed to the plaintiff and a verdict may lie sup- 
ported which is in favour of one defendant and against the other both 
at common law and under Sask. Rule 34 (Sask. Rules of 1911).

[See also Underhill on Torts, 9th ed., 49. 50(e), 60(d).]

Motion for judgment on behalf of plaintiff following a 
verdict in his favour by a jury against the defendant Williams 
only.

This action was for damages for personal injuries caused by 
the explosion of a detonating cap used for exploding dynamite 
in blasting operations. The statement of claim alleged (par. 3) 
that the defendant Williams employed the defendant Gottselig 
to excavate on some land on which the defendant Williams 
was about to erect a large store; that (par. 4) for the purpose 
of excavating and the removing of earth and stones the defend
ant (lottselig, on behalf of himself and on behalf of the defend
ant Williams, and under the control and direction of the de
fendant Williams, had and used on the said premises powerful 
explosives, including detonating caps; that (par. 5) on March 
7th, 1910, the plaintiff, who was an infant, picked up a detonat
ing cap on a public thoroughfare, which cap exploded, injur
ing the plaintiff; that (par. 6) the injuries were caused through 
the defendants, by their servants and workmen, negligently 
ami recklessly bringing the said cap upon the prcinisi-s of the 
defendant Williams and negligently placing it or causing it to 
be placed on the said public thoroughfare.

Messrs. 77. E. Sampson and IV. V. Dunn, for plaintiff.
II. Y. MacDonald, for defendant Gottselig.
Messrs. A. Casey and G. F. Blair, for defendant Williams.
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L amont, J. :—The* action was tried before* me with a jury. 
The evidence shewed that the defendant Gottselig had entered 
into a contract with the defendant Williams to excavate* for 
the basement of the buileling now known as the Glasgow lions--, 
and that this contract did not include the taking out of the 
stone foundation of the old school formerly on said premises, 
the renewal of this foundation being performed by the defend
ant Williams himself. The work of excavating by Gottse-lis 
and the taking out of the founelation by Williams were carried 
on simultaneously, and both used dynamite for their respective 
operations prior to the accident of the plaintiff. For the pur
pose of exploding the dynamite both used detonating caps. 
Gottselig's caps were kept sometimes in his pocket and soniv 
times in a toolbox a few feet from where the plaintiff picked up 
the cap which caused his injury. The detonating caps of the 
defendant Williams were also kept at times in the said tool
box, and at other times in the pocket of his servants. There 
was no evidence that they had joint ownership or possession of 
any caps, or that they had been jointly engaged in their use, 
neither was there any evidence from which a jury pould reason
ably conclude that prior to the accident the defendant Williams 
had employed Gottselig to assist him in removing the stone 
foundation. The only operations in which Gottselig was en
gaged up to that time were those carried on under his contract. 
There was evidence from which a jury might very readily infer 
that the defendant Gottselig, in carrying on operations under 
his contract, and the defendant Williams, in removing the stone 
foundation, were each guilty of negligence in the use of deton
ating caps.

At the close of the plaintiff’s case, counsel for the defend
ant Gottselig moved that the plaintiff be nonsuited in so far 
as his client was concerned, on the ground that there was no 
evidence of any contractual relationship between his client 
and the defendant Williams and no evidence that they were 
acting in concert, and that therefore on the pleadings tin* de
fendant Gottselig could not be liable to the plaintiff.

Counsel for the defendant Williams also moved for a non
suit on the ground that, as the evidence shewed there was no 
joint negligence, and the pleadings alleged only joint negligence, 
no judgment other than a joint judgment against both defend
ants could be given.

1 refused both motions, stating that I would take the verdict 
of the jury, and that counsel might on motion for judgment 
argue their respective rights to nonsuit if it was then deemed 
necessary or advisable to do so. Accordingly, I left to the 
jury the question, Were the defendants, or either of them, 
guilty of negligence which resulted in injury to the plaintiff 
with respect to the care of detonating caps? If either of them,

i
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which one? The jury, it was admitted by counsel for both de
fendants. fixed the defendant Williams alone with liability. On 
motion for judgment by plaintiff’s counsel, Mr. MacDonald, for 
the defendant Gottselig, asked for judgment for his client as the 
jury had exonerated him from liability. On giving the matter 
further consideration, 1 am of opinion that the defendant 
Gottselig was entitled to succeed on his motion for nonsuit. 
The statement of claim (par. (i) alleges that the injury resulted 
from the negligence of the defendants or their servants; but 
paragraphs 3 and 4 set up that the defendant Williams em
ployed the defendant Gottselig for the purpose of excavating, 
ami that for this purpose the defendant Gottselig, on his own 
behalf and on behalf of the defendant Williams, but under the 
control and direction of Williams, had used detonating caps 
negligently and carelessly. As I understand the language of 
these paragraphs, they mean that the defendant Gottselig, in 
using these explosives, was doing so under the control or direc
tion of Williams, or in other words, that while he was using 
them he was doing so as a servant or employee of Williams. 
There is no other allegation of separate liability on part of the 
defendant Gottselig. Therefore, when the evidence shewed 
that there had been no joint undertaking on part of both de
fendants. and that Gottselig had not used any caps as a ser
vant or employee of Williams, it negatived the only allegation 
in the statement of claim which charged him with liability for 
the injury, and he was therefore entitled to a nonsuit. As, 
however, the jury negatived negligence causing the injury so 
far as he was concerned, it is immaterial whether he has judg
ment on the nonsuit or on the answers of the jury.

The jr.y having found the defendant Williams guilty of 
negligence causing the injury, the plaintiff is entitled to judg
ment against him unless the contention of his counsel be sound. 
That contention is that as the claim alleges a joint tort, the 
plaintiff fails unless he establishes that both defendants were 
liable. In my opinion, this contention cannot be supported. 
Rule 34 (Sask. Rules 1911) provides that all persons may be 
joined as defendants against whom the right to any relief is 
alleged to exist, whether jointly, severally, or in the alternative, 
and judgment may be given against such one or more of the 
defendants as may be found liable. This is express authority 
for signing judgment against one of several joint defendants 
if one only is found liable.

Apart from the rule, the meaning of an allegation of tort 
points conclusively in the same direction. Where two persons 
are alleged to have lx*en guilty of negligence causing the 
injury, it means that each one was guilty of a breach of the 
duty to take care which he individually owed to the plaintiff, 
and a judgment against two joint tort feasors means that
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each one is severally liable for the whole. In other words, 
an allegation of joint negligence is an allegation of a want if 
care on the part of each of the individual defendants. There 
is, therefore, in my opinion no good ground for saying that 
in order to justify a judgment against the defendant Williams, 
both defendants must have been found liable. Considerable 
argument was adduced, and many authorities cited, to the 
effect that two separate causes of action cannot be joined in 
one claim. These authorities have no bearing on the present 
ease. No two causes of action are here joined. Only one cause 
of action is set up in the statement of claim, namely damages 
resulting to the plaintiff from the explosion of a certain deton
ating cap, which damage is charged against the defendant 
Williams as employer and (Jottselig as superintending the 
blasting operations under the control and direction of Williams. 
No individual liability on the part of Qottselig other than this 
is alleged against him, and, as I have indicated above, the 
submission of individual negligence on his part to the jury 
was superfluous. The plaintiff is therefore, entitled as against 
the defendant Williams to judgment for .$982.00 and costs: as 
against the defendant Gottselig the plaintiff's action will lie 
dismissed with costs.

Judgment against difnidant Williams only.

LOVE v. MACHRAY.
Manitoba Court of Appeal, Hoircll. Richards, Perdue, and Cam

eron, JJ.A. March 4, 1912.
1. Nuisance (#1—22a) —Unprotected well on pasture land — Lou

OF MORSE BY FALLING IN.
The owner of property let to a tenant without any retention of von 

trol or right of entry by the owner or any undertaking by him to 
keep the premises in repair is not responsible for the loss of a horse 
from falling into an unprotected well on the premises while living 
pastured under an agreement between the tenant and the owner of 
the horse.

[Cavalier v. Pope, [190(1] A.C. 42H, and l.ane V. Cox, [1HU71 I y It 
41.I. applied; see also Underhill on Torts. 9th ed., 173, 19()r, 221.J

2. Municipal corporations (8IIC3—120a)—1*botectinu wells ox hi
VATE PROPERTY—MUNICIPAL BY-LAW—LIABILITY OF “OWNIK <«
OCCUPANT.”

In a municipal by-law requiring the “owner or occupant” to guard 
or cover a well when not in use. the word “owner" must he read 
“owner in occupation,” and the by-law would not apply to «• n<jer 
the equit ible owner of the fee in lands let to a tenant, liable for 
breach of the by-law by the tenant resulting in the loss of plaintiff*# 
horse of which the tenant was bailee.

3. Landlord and tenant (8 III V—($2)—Dangerous premises—Omissio*
TO PROTECT OPEN WELL IN FIELD—MUNICIPAL BY-LAW.

Hrench by a tenant of a municipal by-law, requiring all wells tv 
be fence-guarded or kept covered except when in use. by the “owner 
oi occupant.” does not rentier the equitable owner of the fee liable 
either for the penalty under the by-law or for damage , for fi- ten
ant's negleet to comply therewith.
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Appeal from County Court judgment against defendant 
in an action for damages for the loss of a horse by falling into 
a well on defendant’s lands.

The appeal was allowed and the action dismissed.

IV. ,/. Cooper, K.C., for plaintiff.
C. II. Locke, for defendant.

Richards, J.A. :—The defendant has an equitable title to 
certain property under an agreement to purchase. Certain 
parties, for whom he alleges he holds it in trust, let the property 
to oik1 Cooper, who entered into possession. Cooper agreed with 
the plaintiff for a consideration, that the plaintiff might pas
ture horses on the land. One of these horses fell into an un
covered well on the land and was injured so that he died. The 
plaintiff sued the defendant in the County Court of Portage la 
Prairie for damages for the loss of the horse. As Cooper was 
in possession of the property and the defendant is not shewn to 
have had any right to enter on the property to cover the well, 
and it is not even shewn that the defendant knew that there was 
an uncovered well on the property at any time at which he may 
have had control, it seems to me that there is no common law 
liability. It is claimed, however, that the defendant is liable 
because of a by-law of the rural municipality of Portage la 
Prairie, within which the land is situate.

Section G35 of the Municipal Act gives the municipality 
power to pass a by-law for compelling or regulating the enclos
ing or covering up of all wells that are open or insufficiently 
guarded in the municipality by the owners or occupants of the 
land whereon such wells are situate. The by-law says that 
every well within the municipality that is not enclosed within 
a lawful fence shall be covered with a sufficient and proper 
covering and shall at all times be kept covered except when 
necessarily opened for the purpose of obtaining water or for the 
purpose of cleaning or repairing said well: and also that any 
owner or occupant of any land upon which such well may be 
situate, shall cover the said well with such good and sufficient 
covering within two days after service of written notice on him 
from the clerk of the municipality or any ratepayer within the 
municipality, calling upon him to cover such well. It is argued 
that there is no liability to keep the well covered until after 
such notice has been given. Hut that need not now be consi
dered, I think.

The by-law provides for a penalty by fine or imprisonment 
in case of default, and also that if the owner or occupant makes 
default the well may be covered by the municipality and the 
costs assessed and levied against the lands. Though the word 
“owner” is used in this by-law, it seems to me that it can only 
mean an owner who has power to enter and cover the well,
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otherwise it would impose n penalty upon a party for not doing 
that which he is unable to do.

In the present case Cooper was in possession as a tenant, 
and, in the absence of evidence to the contrary, the presumption 
is that the defendant had no power to enter. I cannot think 
that the intention of the by-law or of the statute could be that 
in such a case as this the owner should be subject to punishment 
or open to any liability for not doing that which is to him im
possible. I would reverse the finding of the learned trial Judge 
in favour of the plaintiff and enter judgment in the County 
Court for the defendant with costs, including a counsel fee. tin- 
defendant to have the costs of this appeal.

Perdue, J.A. :—This is an action brought to recover dam
ages for the loss of a horse which was killed by falling into a 
well. The evidence shews that the defendant had entered into 
an agreement for the purchase of a section of land from tin- 
plaintiff and certain members of the plaintiff’s family. The 
land was held by the defendant as a bare trustee for the Oakland 
Club, and the defendant had no personal interest in the land. 
The Oakland Club let the land to one Cooper and Cooper en
tered into an arrangement with the plaintiff to pasture several 
of the plaintiff’s horses upon the land. While the horses were 
so pasturing upon the laud one of them fell into an uncovered 
well and sustained such injuries that it died.

This action is brought against the defendant as the owner 
of the land to recover damages for the loss sustained by the 
plaintiff. The learned County Court Judge expressed a doubt 
as to whether the defendant was liable or not, but entered a 
verdict for the plaintiff, assessing the damages at .$20(1. Tin- 
defendant was not in control of the premises and had not un
dertaken to keep them in repair. The tenant of the premises 
was the person, if any, on whom the responsibility rested of 
keeping the well in question fenced or covered. If there was no 
duty owed by the defendant to the tenant respecting the safe 
condition of the well, there was none due to a stranger : Lane 
v. Cox, [1897] 1 (j.B. 415, 417; Cavalier v. Pope, [1905] 2 K IV 
757, confirmed [1906] A.C. 428. This position was indeed con
ceded by the plaintiff's counsel on the argument and the plain
tiff’s case was rested upon the by-law of the municipality and 
upon the legal liability which it was argued followed thereon.

This by-law, being No. 155 of the rural municipality of Port
age la Prairie, passed under the authority of section 635 of the 
Municipal Act, provides as follows :—

1. That every well within the rural municipality of Portage U 
Prairie that is not enclosed within a lawful fence shall be covered 
with a sufficient and proper covering and shall at all times lx* kept 
covered except when necessarily opened for the purpose of obtaining 
water or for the purpose of cleaning or repairing said well.

4 1
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*2. That any owner or occupant of any land upon which such well MAN.
may Ik* situated within the municipality shall cover the said well 
with such good and sufficient covering within two days after service ' '
of written notice on him calling upon him to cover such well, which ___
notice may be given by the clerk of the municipality or by any rate- j>)VE 
payer within the municipality. v.

. . . . MachrayClause 3 provides that any person violating the provisions ----
of the by-law or failing to comply with the same, shall be sub- rerdue',,A' 
ject on conviction before a justice of the peace to a fine or to 
imprisonment for twenty-one days.

Clause 4 provides that in the event of any owner or occu
pant of any land on which there is any such uncovered well 
making default in covering the well as a foresail, the well may 
he covered by the municipality and the costs charged against 
the owner and added to his taxes.

Clause 5 provides that nothing in the by-law shall prevent 
any party aggrieved from recovering compensation for damage 
sustained by any breach of the by-law from the person or per
sons whose default caused the damage.

Clause 6 defines the word “well” as including any hole or 
excavation made or used for the purpose of obtaining water.

Without discussing the broad question whether a person 
who has l>een injured by reason of a breach of the by-law can 
maintain an action against the person on whom the duty is 
imposed, it is clear that, unless the person sought to be charged 
lias committed a breach of the by-law and become liable to the 
penalty provided, the action will not lie. Looking at the by-law 
in question, it is clear that the defendant does not fall within the 
provisions of clause 1. That clause plainly applies to the person 
who is in occupation of the premises, whose duty it would be 
to see that the well was kept covered.

Where the owner of land has leased the land to a tenant 
who is in use and occupation of the land, it would be unreason
able and absurd that the municipality should, under stress of 
fine or imprisonment, compel the owner of the land to re
peatedly enter upon it to see that the well was kept in proper 
condition, and in the case of a well that was in actual use, to 
compel the landlord to see that the tenant covered the well on 
each occasion after making use of it for the purpose of drawing 
water.

It is equally clear that clause 2 of the by-law does not ap
ply to the defendant in this case. There is no pretence that any 
notice was served upon him, either by the municipality or by 
any other person calling upon him to cover the well, and with
out notice there is no liability under the clause. There is noth
ing else in the by-law which will a fiord any assistance to the 
plaintiff in establishing his claim.

I think the plaintiff failed to shew any liability on the part
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MAN. of the defendant. The appeal should be allowed, the verdict in

C. A.
1912

the County Court set aside, and a verdict entered for the de
fendant. The plaintiff will have to pay the costs of this ap-

Machray

peal and also the costs in the County Court, including the usual 
counsel fee.

Cameron, J.A. :—Section 1 of By-law No. 155 of the rural
Cameron, J.A. municipality of Portage la Prairie contains no direct reference 

to, and does not name any person, landlord or tenant, mort
gagor or mortgagee, owner or occupant or trespasser. In the 
provision that the well shall at all times be kept covered “ex
cept when necessarily opened for the purpose of obtaining 
water or for the purpose of cleaning or repairing said well”; the 
indirect reference is to the person in occupation of the premises 
where the well is. It would be the occupant or tenant of the 
premises who would ordinarily use the well and keep it in 
order. This indirect reference can hardly be extended to in
clude landlords or mortgagees, or owners not in possession.

Section 2 of the by-law does not apply here at all. There 
was never any notice served on the defendant in this case.

Section .'1 of the by-law, the penalty clause, “that any per
son violating the provisions of this by-law . . . shall be sub
ject . . . to a penalty, etc.,” applies to the persons designa
ted in section 2. That it has any application at all to section 1. 
wherein no persons are mentioned, is doubtful. If it does ap
ply, however, to section 1, it can only refer to occupants. The 
judgment of the Court below must be set aside.

Howell, C.J., concurred.
Defendant's appeal allowed.

MAN. FRASER v. CANADIAN PACIFIC RAILWAY CO.
C. A.
1912

Manitoba Court of .4ppaol, Howell, Richards, Perdue, and
Cameron, JJ.A. March 5, 1912.

March 5
1. Ahskinmkxt (8 II—23)—Sub-con thaï tor for work on idsntical

Ti n MS—Kgr ITAIII.K AHNIU.N MKNT.
An agreement whereby u contractor for work eub-oontrncts with 

another to do the name work at the name price us lie is to revive 
and agrees to pay the second contractor in the sonic instalments as 
are stipulated for in the original contract with the property owner, dtrs 
not constitute an assignment to the person who performs tin- work 
of the moneys to accrue under the original contract made by the pro 
|ierty owner, and such transaction is not an equiUUde assignment of 
a chose in action.

Appeal by the plaint iff from the decision of Mathers. C.J. 
K.B., Fraser v. C.V.R., V) W.L.K. 3G9.

The appeal was dismissed.
Messrs. .1/. il. M acne ill, and IV. L. Me Laws, for plaintiff. 
Messrs. C. 1*. Fullerton, K.C., and ./. P. Foley, for defen- 

dauts.
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The judgment of the Court was delivered by

Howell, C.J.M. :—The plaintiff’s ease is that he obtained 
an equitable assignment of the chose in action which was created 
by the agreement made between the C.P.R. and the deceased 
Garson. The bargain or arrangement between the de
ceased and the plaintiff was verbal and the only witness as to 
the terms of that bargain is the plaintiff. His evidence is con
flicting and unsatisfactory. It seems certain, however, that the 
deceased. Garson, was to receive the money from the company 
and was to pay the plaintiff. Counsel for the plaintiff asserts, 
and there seems to be evidence to support it, that this agree
ment was reduced to writing, but it was not produced, and we 
arc in the dangerous position of hearing parol evidence to prove 
tlni terms of a written contract where the loss is only vaguely 
accounted for.

1 think it would be unsafe from the evidence to iind as a 
fact that there was an equitable assignment of this chose in 
action. For all that appears in the evidence, the bargain might 
have been (and indeed it seems to have been) that the plain
tiff was to do the work for the deceased for the same sum which 
the latter had contracted for, and that he would be paid for the 
same from time to time as the deceased received the money 
therefor from the company. This would not be an assignment 
of the chose in action.

The appeal is dismissed with costs.
Appcal dism issrd.

MAN.
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Howell, C.J.M.

CLOKEY v. HUFFMAN SÀSK

8asknteheican Supreme Court, \ewlandn, ./,. in Chambers. March 22.1912. S. C.
1912

1. Affidavits <81—5)—Exhibit not makkkd—Exclusion. -------
Where an affidavit for u garnishee summons purported to verify a March 22 

statement of claim said to In- marked as an exhibit to the atlldnvit, 
a statement of claim not in fact marked as an exhibit cannot be read 
as part of the affidavit.

2. («ARNIHMMBNT (§111—<$1)—AFFIDAVIT FOB UAKMKIIEE SUMMONS —
('MHS OK ACTION FOB WHICH ATTACHMENT LIKH.

It is essential that the affidavit for a garnishee summons under 
Sask. Rule f>05 should comply strictly with the Rule so that it may 
appear whether the action is for a debt or Ihpiidatvd demand so as to 
warrant the issue of the summons.

I Mohr v. Parks, 13 W.L.K. 230, followed.]

Tins is on application to set aside a garnishee summons.

K. It. Jonah, for
II. F. Thomson, for defendant.

C4B
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Nrwlende, J.

Newlands, J. :—By Rule 505* the affidavit on which the 
summons is issued should shew the nature and amount of the 
claim. The affidavit in this case states that the defendant is 
indebted to the plaintiff in the sum of $3,561.88, “particulars 
of which are set out in the statement of claim hereto attached 
and marked exhibit ‘A.’”

The statement of claim is not marked as an exhibit, and 
therefore cannot be read as part of the affidavit, and the affi
davit does not therefore shew the nature of the claim. This is 
necessary because it is only in an action for a debt or a liquida
ted demand that a garnishee summons can be issued and with
out knowing the nature of the plaintiff's claim, it could not he 
decided whether it is a ease in which a garnishee summons 
could issue.

The affidavit must strictly comply with Rule 505. In this 
case it is more than an irregularity, it is a fatal defect : Moltr v. 
Parks, 15 W.L.R. 250. The garnishee summons must he set 
aside. The plaintiff asked that the money paid in by the sum
mons be set aside as being the proceeds of the plaintiff's grain. 
That is a question that 1 cannot decide upon this application, 
it being the question in controversy in the action. Costs to de
fendant in any event.

Summons set asi<h.

•Rule 505 of the Saskatchewan Rule» of Court of 1011 (Order XXXV.. 
attachment of debts) is as follows:—

506. Any plaintiff in any action for a debt, or liquidated demand 
before or after judgment, and any person who has obtained a judgment 
or order for the recovery or payment of money, may issue a garnishee 
summons in the form No. 09 in the appendix hereto, with such variations 
as circumstances may require. Such summons shall be issued by the local 
registrar upon the plaintiff or judgment creditor, his solicitor or agent 
filing an affidavit:—

(a) Shewing the nature and amount of the claim or judgment 
against the defendant or judgment debtor, and swearing positiv. lx to 
the indebtedness of the defendant or judgment debtor to the plaintiff 
or judgment creditor.

(6) Stating to the best of the deponent's information and belief, 
that the proposed garnishee (naming him) is indebted to such <le 
fendant or judgment debtor.
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Montreal v. Montreal Street RAN . Co.1 D.L.R.

CITY OF MONTREAL v. MONTREAL STREET RAILWAY COMPANY 
(the Attorney-General for the Dominion of Canada and the Attorney- 
General for the Province of Quebec intervening i.

Judicial Committee of the Privy Council. Present: The Right lions, the 
lord Chancellor (Earl Lorebum), lords Macnayhtcn, Atkinson, Bhaic, 
and Robson. . January 16, 1012.

1. Constitutional law (5IIA 3—105 )—Provincial railway—Timon.n
traffic—Dominion Railway Commission.

Upon the true construction of section* 01 ami 92 of the Briti-di 
North America Act, 1867, a provincial railway is not subject to the 
jurisdiction of the federal Railway Commission in respect of its 
through trallie with a federal railway.

[ Montreal Street It. Co. v. City of Montreal, 43 Can. S.C.R. 197, 
11 Can. Ry. Cas. 203, affirmed on appeal.]

2. Street railway—Electric railway authorised by provincial htat-
t tl—Federal supervision of through traffic—Railway Act, 
R.8.C. 1006, cm. 37, sec. 8 (6).

The provisions of sub-section (b) of sec. 8 of the Railway Act, 
R.S.C. 1906, ch. 37, purporting to subject to the federal Railway Act 
I lie through traffic upon any railway or street railway authorised by 
special Act of a provincial Legislature which connects with a federal 
railway, although such provincial railway or street railway had not 
lieen declared by federal statute to be a work for the general ad- 
vantage of Canada," is ultra vires of the Parliament of Canada.

[Opinon of Fitzpatrick, C.J., Girouard. and Duff, JJ.. in Montreal 
Street It. Co. v. City of Montreal, 43 Can. S.C.R. 197, 11 Can. lly. 
i ;i< *203, affirmed on this point on appeal to the Privy Council.]

Appeal by special leave from a judgment of the Supreme 
Court of Canada (Fitzpatrick, C.J., Girouard, Idington, and 
Dull’, JJ.), Davies and Anglin, JJ., dissenting, Montreal Street 
U. Co. v. City of Montreal, 43 Can. S.C.R. 11)7. 11 Can. Ry. Cas. 
203, on an appeal from a decision of the Board of Railway Com
missioners for Canada.

The facts of the ease, which were not in dispute, are fully set 
out in the judgment.

Hon. A. IV. Atwater, K.C. (of the Canadian Bar) appeared 
for the appellant corporation.

K. L. Xtwcombc, K.C. (of the Canadian Bar), for the At
torney-General for Canada, intervening.

Sir I». Finlay, K.C., F. E. Meredith, K.C. (of the Canadian 
Bar), and Geoffrey Lawrence, for the respondent company.

Messrs. Geoff'rion, K.C., (of the Canadian Bar) Ha mar 
G rent wood, and Horace Douglas for the Attorney-General for 
the Province of Quebec, intervening.

The following authorities were referred to in the course of 
the arguments:

Valin v. Langlois, 41 L.T. Rep. 662, 5 App. Cas. 115; Cush
ing v. Dupuy, 42 L.T. Rep. 445, 5 App. Cas. 409 ; Citizens* In
surant* Company v. Parsons, 45 L. T. Rep. 721, 7 App. Cas. 96; 
Hank of Toronto v. Lamln, 57 L. T. Rep. 377, 12 App. Cas. 575; 
In ion Colliery Company v. Brydcn, 81 L. T. Rep. 277, 11899 j 
A. C. 580: AitorncyGcmral for Ontario v. Attorney-General for

45—1. D.L.R.
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Canada, 74 L. T. Rep. 533, [18361 A. C. 348; Canadian Pa» 
Railway Company v. Parish of Bons* cours, 80 L. T. Rep. 11 
11809] A. (\ 367; Grand Trunl: Railway Company v. Allan 
Gi nrral for Canada, 05 L. T. Rep. 631, 11007] A. C. 65; Mad i 
v. Xtison Railway Company, 81 L. T. Rvp. 276, [1800] A 
626; Toronto v. Canadian Pacific Railway Company, 07 1. I 
Rvp. 726, 11008] A. C. 54; Maritime Itanl; v. Receiver-G* n 
of A - Bi mu ù /, 67 L. T. Rep 126, 1 " '1 ' i. C. 437 
v. Bell Telephone Company. 01 L.T. Rvp. 700, [1005] A.( . .* 
on the question of the distribution of powers between the 1 )<*• 
minion and the Provincial Legislatures under the British \ i 
America Act, 1867.

The following American decisions were also cited:
(lildions v. Oydi n 0 Wheaton, 1 ; Kidd v. Pearson, 12s I > 

Sup. Ct. Rep. 1 ; S or folk and Western Railroad Company \. I 
nsylrania. 136 V. S. Sup. Ct. Rep. 114: Hanley v. Kamas i 
Southern Railway Company, 187 V. S. Slip. Ct. Rep. 617.

Xeuromhe, K.C., was heard in reply.
At the conclusion of the arguments their Lordships took i 

to consider their judgment.
Their Lordships’ judgment was delivered by
Lord Atkinson:—This is an appeal hv special leave from ;i 

judgment of the Supreme Court of Canada pronounced upon tu- 
lltli March, 1910, whereby an appeal from a certain order of tin* 
Board of Railway Commissioners for Canada, dated the 4th .M«\ 
1909, was allowed, the said order set aside, and it was declared 
that the said eommissioners had no jurisdiction to make the order 
appealed from.

The facts of the case are few and are undisputed.
There are in the city of Montreal and the adjacent township 

two so-called railways. One of these is the Montreal Park .mil 
Island Railway, hereafter styled for convenience the Park Rail
way. and tile other the Montreal Street Railway, which is in fact 
a tramway laid along the streets of that city and its suburbs, and 
for convenience may he styled the Street Railway. Thesi* rail
ways living constructed on the Island in the St. Lawrence mi 
which the city of Montreal stands are, of course, situate wholly 
within the Province of Quebec. They connect physically at sev
eral points both within and near the limits of the city, and 
arrangements have liven entered into between the companies 
owning them by which the cars of each railway run over the line' 
of the other, and passengers are conveyed from points on on- 
system to points on the other over the permanent way of both. 
It is not disputed that there is conducted over these lines 
“through traffic” within the meaning of the statute hen after 

referred to.
The Park Railway, though originally constructed and \\ i d
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under the powers conferred by certain enactments of the pro
vincial Legislature, was. by a statute of the Canadian Parlia
ment (57 & 58 Viet. eh. 84). amended by two other similar sta
tutes (59 Viet. eh. 128. and (> Kdw. VII. eh. 1:29). deelared to la* a 
work for the general advantage of Canada. Railways so de
clared were in this ease called “federal” railways to distinguish 
limn from railways situate wholly within a province and under 
the exclusive control of the Provincial legislature, styled “pro
vincial” railways. It is admitted that by this declaration the 
tail way to which it refers was withdrawn from the jurisdiction 
of the provincial Legislature, that it passed under the exclusive 
jurisdiction and control of the Parliament of Canada, and. small 
and provincial though it was. stood to the latter in precisely the 
same relation, as far as the enactments upon the true construc
tion of which this case turns, as do those great trunk lines, also 
federal railways, which traverse the Dominion from sea to sea, 
and were originally constructed and are now worked in exercise 
of the powers conferred by the statutes of the Parliament of the 
Dominion of Canada. The Hoard of the Railway Commissioners 
was created by a Dominion statute (d Kdw. VII. eh. 58). entitled 
“The Railway Act.” The commissioners are officials of the Do
minion Government, and in the exercise of their powers are out
side the jurisdiction and beyond the control of any provincial 
Legislature or Government.

A complaint having been made to them that an unjust dis
crimination had l>een made by the Park Railway Company in 
respect of the rates charged and of the service and operation of 
this railway between the residents of a certain ward in the city 
of Montreal, named the Mount Royal Ward, and the residents 
of an outlying township, named the town of Notre Dame de 
Grace, in both of which localities they have stations, the order 
appealed from was made. It purported to have been made under 
the authority and by virtue of the powers conferred upon the 
commissioners by the Railway Act. By it they directed, first, 
that the Park Railway Company should grant the same “facil
ities in the way of services and operation, including the rates to 
he charged by it,” to the people residing in Mount Royal Ward 
as it grants to those residing in Not re Dame de Grace, and that 
it should forthwith enter into the necessary agreements for the 
purpose of removing the unjust discrimination which they had 
found in fact to exist; and, secondly, that with respect to 
“through” traffic over the Street Railway, the Street Railway 
Company should “enter into any agreement or agreements which 
may !>«• necessary to enable” the former company to carry out 
the provisions of this order.

The Park Railway, having by statutory declaration become 
in the manner mentioned a federal railway, it is admitted that 
the first portion of this order dealing with the “unjust discrim-
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inationM which it was found to have made was intra vires, hut 
the validity of the second part of the order is challenged, ami it 
has, on behalf of the Street Railway Company, been from the 
first, insisted that the commissioners had no jurisdiction whatiwr 
to make it.

Moreover, it is practically not disputed that the existence in 
the commissioners of the jurisdiction challenged depends iN If 
upon this further consideration—namely, whether, having re
gard to the provisions of the 91st and 92nd sections of the Brit
ish North America Act, the Parliament of Canada have any jar- 
isdietion, power, or authority, express or implied, to enact the Sth 
section of the before-mentioned Railway Act, so far as it affects 
provincial as distinguished from federal lines. This was in effect 
the question of law raised by way of appeal from the order of tin* 
commissioners for the decision of the Supreme Court. It is by 
the order of the former body, dated the 8th June 1909, framed 
thus : “Whether upon the true construction of secs. 91 and !>2 
of the British North America Act, and of sec. 8 of the Railway 
Act of Canada, the Montreal Street Railway is subject in respect 
of its through traffic with the Montreal Park and Island Rail
way Company to the jurisdiction of the Board of the Railway 
Commissioners of Canada.”

It is to be observed that the question is framed in a general 
form. The jurisdiction of the commissioners or of the Dominion 
Parliament is not made to depend in any way on the character, 
nature, or volume of the “through” traffic ; nor upon the ques
tion whether it is of such a kind as to confer special advantages 
upon Canada or upon two or more of its provinces. Indeed, 
counsel on behalf of the appellants at the hearing before their 
Lordships contended boldly that when once a line of railway, 
though wholly provincial, i.e., situate wholly within one particu
lar province, and not federal, connects with a federal line, ami 
“through” traffic is conducted over both, the jurisdiction of the 
commissioners attaches at least so far as this “through” traffic, 
whatever its character or amount, is concerned.

The Supreme Court by a majority of its members answered 
the question so put to them in the negative. The question for the 
decision of their Lordships is whether their answer is right in 
point of law.

The 8th section of the Railway Act |R.S.C. 190G, eli. B7] 
runs as follows:—

Every railway, steam nr electric street railway or tramway the 
construction or operation of which is authorized by special Act <>f the 
Legislature of any province, and which connects with or crosses <>r may 
hereafter connect with pr cross any railway within the legislative 
authority of the Parliament of Canada, shall, although not declared 
by Parliament to tie a work for the general advantage of Canada, 1* 
subject to the provisions of this Act relating to (a) the connection or
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vroititing of one railway or tramway with or hv another, »o far as 
concerns the aforesaid connection or crossing: (6) the through trallie 
upon a railway or tramway and all matters appertaining tlicreto; (c) 
criminal matters, including offences and penalties: and (d) navigable 
waters: Provided that, in the case of railways owned by any provincial 
Government, the provisions of this Act with respect to through traffic 
shall not apply without the consent of such Government.

It will be observed that if the argument of the appellants be 
right this section would seem to subject a provincial railway 
authorised by an Act of the provincial Legislature to all the pro
visions of this statute of the Canadian Parliament dealing not 
only with the physical connection or crossing of the two lines and 
with the through traffic, but also with criminal matters, offences, 
and penalties, whether connected with the through traffic or not, 
and further with the relations of the provincial line and its traf
fic with navigable waters. As to all these matters the jurisdic
tion and control of the local Legislature is superseded or over
borne, comparatively little is left to that authority, and the line 
itself is placed in this unfortunate position that its local traffic 
is put under the jurisdiction and control of the provincial Legis
lature and the officials of the local Government, and its through 
traffic, with all these other matters, is subjected to the jurisdic
tion and control of the Dominion Legislature and the officials of 
the Dominion Government, a most unworkable and embarrassing 
arrangement.

The effect of sub-see. 10 of see. 02 of the British North 
America Act is, their Lordships think, to transfer the excepted 
works mentioned in sub-heads (a), (6), and (<*) of it into sec. 
01. and thus to place them under the exclusive jurisdiction and 
control of the Dominion Parliament.

These two sections must then lie read and construed as if 
these transferred subjects were specially enumerated in sect. 01, 
and local railways as distinct from federal railways were speci
fically enumerated in see. 92.

The matters thus transferred are: (a) Lines of steam or 
other ships, railways, canals, telegraphs, and other works and 
undertakings, connecting the province with any other province 
or provinces, or extending beyond the limits of the province; 
(6 lines of steamships between the province and any British 
or foreign country ; (c) works, wholly situate within the pro
vince, hut declared by the Parliament of Canada to he for the 
general advantage of Canada or for the advantage of two or 
more provinces.

These works are physical things, not services. The appropri
ate number of the group would probably he 20 or 29 (a). It has 
accordingly l»een strongly urged on behalf of the respondents 
Hint if it he desirable in the interest of the Dominion to place 
the through traffic on a provincial line, such as the Street Rail*
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way, under the control of the Railway Commissioners, owin ;o 
itH nature, character, or amount, the proper course for the 
Dominion Parliament to take, and the only course which i1 n 
legitimately take, is by statutory declaration to convert tli ! ». 
vincial line into n federal line, thus removing it from the class .»f 
subjects placed under the control of the Legislature of the |,n,. 
vince, and placing it amongst the classes of subjects over v\ h 
it has itself exclusive jurisdiction and control; and, furt r, 
that there is nothing in the British North America Act to shew 
that such an invasion of the rights of the provincial Legislature, 
as is necessarily involved in the establishment cmharass-
ing dual control over their own provincial railways, was . v r 

contemplated by the framers of the British North America Art. 
It has, no doubt, l»een decided many times by this lsiard that the 
two stations !tl ami 02 are not mutually exclusive, that their pro
visions may overlap, and that where the legislation of the 1)0111. 
inion Parliament conies into conflict with that of a provincial 
Legislature over a field of jurisdiction common to both the form
er must prevail; but. on the other hand, it was laid down in 

Attorni j/-(inirral of Ontario v. Attorney-Gnu ral of tin />-■ min
ion, 74 L.T. Rep. 533, [1896] A.C. 348: (1) that the exception 
contained in sir. 91, near its end, was not meant to derogate 
from the legislative authority given to provincial Legislatures 
by the 16th sub-section of sec. 92, save to the extent of enabling 
the Parliament of Canada to deal with matters, local or private, 
in those cases where such legislation is necessarily incidental to 
the exercise of the power conferred upon that Parliament under 
the heads enumerated in sir. 91 ; (2) that to those matters which 
are not specified amongst the enumerated subjects of legislation 
in sec. 91 the exception at its end has no and that
in legislating with respect to matters not so enumerated tin- Do
minion Parliament lias no authority to encroach upon aux « lass 
of subjects which is exclusively assigp-sl to the provincial legis
lature by sir. 92; (3) that these enactments, sec. 91 and 92. 
indicate that the exercise of legislative power by the Parliament 
of Canada in regard to all matters not enumerated in see. 91 
ought to he strictly confined to such matters as are unqui-stion- 
ably of Canadian interest and importance, and ought not to 
trench upon provincial legislation with respect to any class** of 
subjirts enumerated in sir. 92; (4) that to attach any otle r con
struction to the general powers which, in supplement of its en
umerated powers, are conferred upon the Parliament of t'unadi 
by siM*. 91 would not only be contrary to the intendment of the 
Act. but would practically destroy the autonomy of the provin
ces: and, lastly, that if the Parliament of Canada had authority 
to make laws applicable to the whole Dominion in relation to 
matters which in each province arc substantially of local or pri
vate interest, upon the assumption that these matters also con-

4545
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eem the peace, order, ami good government of the Dominion, 
there is hardly a subject upon which it might not legislate to the 
exclusion of provincial legislation. The same considerations 
appear to their Lordships to apply to two of the matters enum
erated in sec. ill—namely the regulation of trade and commerce. 
Taken in their widest sense these words would authorise legisla
tion by the Parliament of Canada in respect of several of the 
matters specifically enumerated in sec. 92. and would encroach 
seriously upon the local autonomy of the province. In their 
Lordships’ opinion these pronouncements have an ini|>ortaiit 
liearing on the question for decision in the present case, though 
the case itself in which they were made was wholly different from 
the present ease, and the decision given in it has little, if any. 
application to the present case. They apparently established 
this, that the invasion of the rights of the province which the 
Railway Act and the order of the commissioners necessarily in
volves in respect of one of the matters enumerated in see. 92— 
namely, legislation touching local railways cannot Is* justified 
on the ground that this Act and order concern the peace, order, 
and good government of Canada, nor upon the ground that they 
deal with the regulation of trade and commerce.

It follows, therefore, that the Act and order if justified at all 
must In* justified on the ground that they are necessarily inci
dental to the exercise by the Dominion Parliament of the powers 
conferred ui>on it by the enumerated heads of see. 91. The 
only one of the heads enumerated in sir. 91 dealing expressly 
or impliedly with railways is that which is interpolated by the 
transfer into it of sub-heads (a). (/>), and (c) of sub-sec. 10 of 
see. 92. Lines such as the Street Railway are not amongst these.

In other words, it must In* shewn that it is necessarily inci
dental to the exercise of control over the traffic of a federal rail
way in respect of its giving an unjust preference to certain 
classes of its passengers or otherwise, that it should also have 
power to exercise control over the “through” traffic of such a 
purely local thing as a provincial railway properly so called, if 
only it be connected with a federal railway. The commissioners 
have by the 917th section of the Railway Act vast powers over 
federal railways. They can compel the companies who own such 
lines to make all the arrangements therein mentioned for receiv
ing and forwarding traffic of all kinds, through or local, and also 
to compel them to conduct their business so as not to give an 
unjust preference to any person or persons or laxly or Ixxlies cor
porate; but it is not to lx* assumed that the provincial railway 
companies would in the reasonable conduct of their business re
fuse to make such agreements with federal railway companies as 
would enable the latter to discharge the obligations which might 
lx* placed ii|x>n them under this section, and still less is it to Ik* 
assumed that the provincial Legislature would fail to exercise
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their own legislative powers to compel recalcitrant companies 
over which they had control to enter into such agreements if 
they refuse to do so. As long as it is reasonably probable that 
the provincial companies will enter into such agreements, or will 
be coerced to enter into them by the provincial Legislatures 
which control them, it cannot lie held, their Lordships think, that 
it is necessarily incidental to the exercise by the Dominion Par- 
Lament of its control over federal railways that provincial rail- 
ways should he coerced by its legislation to enter into these agn 
ments in the manner in which it sought to coerce the Street Rail
way Company in the present case to enter into the agreements 
specified in the order appealed from. There is not a suggest inn 
in the case that the “through” traffic between this federal ami 
this local line, or between any other federal or local line, had 
attained such dimensions before this Railway Act was passed is 
to affect the body politic of the Dominion. If it had been so the 
ready way of protecting the body politic was by making such a 
statutory declaration in any particular case or cases ns was made 
in reference to the Park line. The right contended for in this 
case is in truth the absolute right of the Dominion Parliament 
wherever a federal line and a local provincial line connect to 
establish, irrespective of all consequences, this dual control over 
the latter line whenever there is through traffic between them, at 
least of such a kind as would lead to unjust discrimination h. 
tween any classes of the customers of the former line. In their 
Lordships’ view this right and power is not necessarily incident 
al to the exercise by the Parliament of Canada of its undoubted 
jurisdiction and control over federal lines, and is therefore, tin 
think, an unauthorised invasion of the rights of the Legislator 
of the Province of Quebec.

One of the arguments urged on behalf of the appellants w«* 
this: The through traffic must, it is said, he controlled by sotm- 
legislative hotly. It cannot be controlled by the provincial Leg
islature because that Legislature has no jurisdiction over a fed
eral line, therefore it must In» controlled by the Legislature 
Canada. The answer to that contention is this, that so far ils tin 
“through” traffic is carried on over the federal line, it can lie 
controlled by the Parliament of Canada, and that so far as it is 
carried over a non-federal provincial line it can be controll< I 
by the provincial legislature, and the two companies who own 
these lines can thus be respectively compelled by these two Legis 
latures to enter into such agreement with each other as will 
secure that this “through” traffic shall be properly conducted; 
and. further, that it cannot lie assumed that cither body will de
cline to co-operate with the other in a reasonable way to effect in 
object so much in the interest of both the Dominion and the pi 
vince ns the regulation of “through” traffic.

On the whole, therefore, their Lordships are of opinion that
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sec. 8, sub-sec. (b), of the Railway Act is, as regards provincial 
lines of railway properly so called, ultra vins (upon the other 
sub-secs, it is unnecessary to express any opinion) ; that the 
order of the commissioners of the 4th May, 1909, was in respect of 
its second part made without jurisdiction; that the decision of 
the Supreme Court was right, and that this appeal should be dis
missed with costs. The intervenants will pay any costs incurred 
owing to the interventions. Their Lordships will humbly advise 
Ilis Majesty accordingly.

Appeal (1 ism issc d.

STAVERT v. CAMPBELL.
Ontario Divisional Court, Boyd, Latckford and Middleton, JJ.

February 14, 1912.

1. Appeal (§IIIB—76)—Stay of execution pending appeal—Privy 
Council appeals from Ont.—Ont. C.R. 832.

Subject to the power to otherwise order in any particular case.
execution is stayed on an appeal from the Court of Ap|K*al for Ont
ario to the Judicial Committee of the Privy Council, notwithstanding
Ont. Con. Rule (1897) 832. when the security required by the Privy
Council Appeals Act, 10 Edw. VII. (Ont.), ch. 24, has been perfected.

[This practice has since been varied bv statute of 1912, 2 Geo. x .
(Ont.).]

Appeal, pursuant to leave granted, from the decision of 
(’lute, J., dismissing defendant’s motion to set aside a writ of 
execution.

The motion was made by defendant to set aside
a xvrit of fi. fa. issued by the plaintiff upon the
judgment of the Court in favour of the plaintiff, upon 
the ground that, security having been given by the 
defendant for an appeal to the Judicial Committee of the 
Privy Council, execution in the original cause was thereby 
stayed, and that the issue of the writ was irregular and contrary 
to the Privy Council Appeals Act, 10 Edw. VII. ch. 24, sec. 4.

The appeal was allowed.
Messrs. F. Arnoldi, K.C., and F. McCarthy, for the defendant.
F. It. MacKclcan, for the plaintiff.
January 25. Clute, J.:—In this case security has been given 

for an appeal to the Privy Council, and it is contended that thereby 
execution in the original cause is stayed.

This application is made to set aside a writ of fi. fa. issued on 
behalf of the plaintiff, on the ground that the issue of the writ is 
irregular and contrary to the statute.

The statute here referred to is 10 Edw. VII. ch. 24, sec. 4. 
Section 3 declares that no appeal shall be taken to His Majesty 
in His Privy Council until the appellant has given security as 
therein provided. Section 4 declares that, upon the perfecting
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able to staying executions upon appeals to the Court of Appeal 
shall apply to an appeal to His Majesty in His Privy Council. 

Con. Rule 832 declares that, upon the perfecting of the security
for an appeal to the Privy Council, execution shall be stayed in 
the original cause, except in the following cases— . . . (d) if
the judgment appealed from directs the payment of money, 
execution shall not be stayed until the appellant has given securit y 
to the satisfaction of the Court of Appeal or a Judge thereof, 
that if the judgment be affirmed, the appellant will pay the 
amount, etc.

It was urged by Mr. Arnoldi that the statute, having been 
passed since the Rule came into force, overrides the Rule. The 
statute is simply a revision of R.S.O. 1897, ch. 48, with a slight 
modification. Section 3 of the revised statute corresponds to sec. 
4 of 10 Edw. VII. ch. 24, except that the words “uiless otherwise 
ordered” are not in the revised statute.

I do not think that this objection can be supported. It would 
mean that any Rule of practice would be abrogated without 
reference to it where a statute was repealed and re-enacted in 
almost the same terms. Such a view cannot, I think, be enter
tained. Besides, the Interpretation Act, 7 Edw. VII. ch. 2, sec. 7, 
clause 48 (a), expressly provides that all rules made under a 
repealed Act shall continue good and valid, in so far as they are 
not inconsistent with the substituted Act or enactment, until 
they are annulled and others made in their stead.

I do not think the giving of the required security for appeal to 
the Privy Council had the effect of staying execution in the Court 
below.

The motion is dismissed with costs.
The defendant moved for leave to appeal to a Divisional 

Court from the order of Clute, J.

February 2. The motion was heard by Britton, J., in 
Chambers.

The same counsel appeared.

February 6. Britton, J.:—An application by the defendant 
for leave to appeal from the order of Mr. Justice Clute dismissing 
an application to set aside a writ of fi. fa. issued against the goods 
and chattels of the defendant, after the defendant had gixen 
security and perfected the same, pursuant to ch. 24, secs. 3 ami 4, 
of 10 Edw. VII. (1910).

The order allowing the sum of $2,000 paid into Court as suffi
cient security on the apical herein to His Majesty in His Privy 
Council was made in the Court of Appeal on the 15th November, 
1911.
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The defendant contended that the security so given operated, 
under the Act cited, as a stay of proceedings. The plaintiff con
tended otherwise.

On the 19th December, 1911, the plaintiff’s solicitors, having 
issued a writ of fi. fa. against the defendant, notified the plaintiff’s 
solicitors of the same, and stated that they were holding the writ 
in order that the defondant’s solicitors might move to set it aside. 
The defendant’s solicitors moved accordingly, and Mr. Justice 
Clute, who heard the defendant’s motion, dismissed it.

I am asked to grant leave to appeal from that decision and 
order.

The case involves a large amount of money, and is otherwise 
important because of the question of law raised. The construc
tion of secs. 3 and 4 of the Act cited is asked. Section 4, if it 
stood alone, is perfectly plain and unambiguous. The words are, 
“Upon the perfecting of such security” (that is, the security 
required by sec. 3, and which in this case has been given), “unless 
otherwise ordered, execution shall be stayed in the original cause.”

Section 5 creates the difficulty, if difficulty there be: “Subject 
to rules to be made by the Judges of the Supreme Court, the prac
tice applicable to staying execution upon appeals to the Court 
of Appeal shall apply in an appeal to His Majesty in His Privy 
Council.”

“The practice applicable” is subject to rules. What rules? 
The rules are not in express terms referred to, so that they can 
override or be of equal force with the statute. The rules, however, 
may be applicable, because the practice “shall apply,” and the 
practice apparently is under Con. Rule 832. “Unless otherwise 
ordered,” as found in sec. 4, can hardly apply to what is ordered 
by a rule, but may apply to some order made in the cause in Court 
or by a Judge. It may be argued that mere “practice” in ob
taining an order authorised by a rule, cannot control the express 
terms of a statute.

In this case, see. 4 is not interfered with by anything “other
wise ordered,” unless these words mean that rules arc to govern 
where rules have been made. I am not attempting to give a con
sidered opinion upon the construction of this statute, as would be 
necessary were the case before me as or in an appellate Court. 
1 have a doubt; and so can not satisfy myself in withholding the 
leave asked.

Leave to appeal granted. Costs in the cause.

February 8. The appeal was heard by a Divisional Court 
comi>osed of Boyd, C., Latchford and Middleton, JJ.

F. Arnoldi, K.C., for the defendant, argued that Con. Rule 
832 (d), on which C'lute. J., based his judgment, had l>ecn abro
gated by virtue of 10 Edw. VII. eh. 24, secs. 3, 4, 5, the statute 
having been passed since the Rule came into force. This view 
of the matter is in accordance with the general trend of provincial
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legislation, which is to favour the stay of execution. Under 
sec. 5 of the Act, the practice on appeals to the Court of Appeal, 
as to which there is no doubt, is to apply to appeals to the Prix 
Council, subject only to rules “to be made” by the Judges. No 
such rules have been made since the statute was passed, and rules 
“to be made” cannot refer to rules already made. He referred to 
McMaster v. Radford (1894), lti P.R. 20.

F. R. MacKelcan, for the plaintiff, argued that Con. Rule 882 
(d) was still in force, and had not been abrogated by the statute of 
10 Edw. VII. He referred to McMaster v. Radford, supra, and to 
Safford & Wheeler’s P.C. Practice, ed. of 1901, pp. 134, 207. 
The expression “to be made” has not the effect contended for by 
the appellant.

Arnoldi, in reply, argued that the whole matter of security 
had been put on a new footing by the statute of 1910.

February 14. Boyd, C.:—The defendant has paid $2,000 
into Court, and the same has been allowed 'is good and sufficient 
security on his appeal to the Privy Cou.n 1, and an order has 
been made allowing his appeal to that final Court (15th No
vember, 1911).

The practice respecting appeals to the Privy Council is to be 
found in 10 Edw. VII. eh. 24; and former Acts are therein repealed 
as from the 7th March, 1910. Section 4 of that Act declares that, 
upon the perfecting of such security (the security in amount 
herein given), execution shall be stayed in the original cause, 
unless otherwise ordered. Without special order, the plaintiff 
has undertaken to issue execution; and, upon that process being 
moved against, Mr. Justice Clute has affirmed its regularity, and 
an appeal is now (by leave of Mr. Justice Britton) taken from 
his order to the Divisional Court.

Mr. Justice Clute bases his judgment on the terms of Con. Rule 
832, declaring that in appeals to the Privy Council execution 
shall not be stayed, if the judgment appealed from directs tie 
payment of money, until security is given for such amount. If 
this Rule is in force, his judgment is right; otherwise, not so. It 
appears to me that this Rule is not in force, by virtue of the recent 
legislation, but to make this plain needs a good deal of intricate 
examination of what has been, and how it has been, superseded.

The development of the practice is to be regarded. In lLS.t >. 
1877, ch. 38, as to appeals to the Privy Council, it was prescribed, 
by sec. 51, that, upon the perfecting of security for 82,000. in 
respect of costs and damages, the execution should be stayed. 
But the next section, 52, declared that the provisions of the 27th 
section of the Act, as to appeals to the Court of Appeal, was to 
apply to Privy Council appeals, whereby execution was not 
to be stayed when the judgment directed the payment of money, 
till further security for that was given. On the revision ten years 
later, R.S.O. 1887, ch. 41, a separate Act, embodied the legislation
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as to appeals to the Privy Council; and, by sec. 3, upon perfecting 
security to the extent of $2,000, execution was to be stayed. 
By sec. 4, the practice applicable to staying execution upon appeals 
to the Court of Appeal shall apply to appeals to the Privy Council. 
To ascertain that practice resort had to be made to the Rules 
passed by the Judges, of which No. 804 contained provision for 
special security in case of judgments directing the payment of 
money: McMaster v. Radford, 10 P.R. 20, 23. The provisions 
of the statute as to appeals to the C ourt of .Appeal were taken out 
of the statute and reappear as Rules of Court: see Holmested and 
Langton, cd. of 1890, p. 070 (see 51 Viet. ch. 2, sec. 4).

So the provisions as to Privy Council appeals were referred to 
in the Rules of 1888, and it was provided that security should be 
for $2,000, and that any application to the Court of Appeal to 
stay proceedings shall be made in like manner ar " * s like
terms as to security as is provided in like cases upon appeals to 
the Court of Appeal: Con. Rule 855. It is the union of these 
two Rules, which appear combined as the present Rule 832, which 
regulated the practice up to the 7th March, 1010. The last case 
on this point, which shews the then practice, is Sharpe v. White 
(1910), 20 O.L.R. 575, which was argued in the Divisional Court 
on the 31st January, 1910.

The Rules of 1897 provide that in cases of appeal to the highest 
Court in Ontario security need not be given (apart from special 
application) for the amount directed to be paid by the judgment 
in order to secure a stay of execution: Rule 827; and Rule 832* 
varies that policy as to an appeal to the highest Court of the Em
pire.

That was the state of the law under R.S.Ü. 1897, ch. 48, sec, 
2, 3, 4. Section 4 reads: “Subject to Rules to be made by the 
Judges . . . under the Judicature Act, the practice applicable 
to staying execution upon appeals to the Court of Appeal in force 
prior to 16th April, 1895, shall apply to an appeal to lier Majesty

*832. Upon the perfecting of the security, mentioned in little S.'tl 
execution shall lx* stayed in the original cause, except in the following

in) If the judgment appealed from directs the assignment or deli
very of documents or personal property, execution shall not lie stayed 
until the tilings directed to be assigned or delivered have lieen brought 
into the Court of Appeal or placed in the custody of such officer or re
ceiver as that Court or a Judge thereof appoints, nor until security has 
heen given to the satisfaction of that Court <>r a Judge thereof, and in such 
'inn ns may 1m- directed, that the appellant will obey the order of the 
Judicial Committee of the Privy Council:

(6) If the judgment appealed from directs the execution of a con- 
n*Vance or any other instrument execution shall nut lie stayed until the 
instrument has been executed am! deposited with the projwr officer, to 
nliide the judgment of the said Judicial Committee;

(c) If the judgment upjicaled from directs the sale or delivery of 
|i""t‘ssion of real property or chattels real, execution shall not lie stayed 
until security has lieen entered into to the satisfaction of the Court of 
tppoal, and in such sum a- that Court or t Judge directs, that during 
the possession of the property by the appellant, he will not commit or

Stavebt

Campbell

916490
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was an expansion of what is found in R.S.O. 1887, ch. 41, see. 1. 
which is quoted as its original.

Stavebt

Campbell

A note as to chronology : R.S.O. ch. 48 (1897), referring In 
Rules to be made by the Judges, was prepared in draft soon 
after, if not before, the 13th April, 1897, the date of passing the
Act 00 Viet. ch. 3, giving effect to the Revised Statutes of 18!*7. 
which were to be completed at an early date (see preamble 
This l>ody of Revised Statutes was, by proclamation, declared to 
come into effect on the 31st December, 1897 (see R.S.O. 18!*7, 
p. xxi.) The Rules referred to in sec. 4 of ch. 48 were made bv 
the Judges under 58 Viet. ch. 13, sec. 42, and were approved and 
to go into effect on the 1st September, 1897 (see Rule 1 and tit b 
page of Con. Rules 1897), and were completed on the 23rd July, 
1897 (see ib., p. x.)

Prior to the making of these Rules, the practice as to tin n 
appeals was under the Con. Rules of 1888, which were in force 
on the Kith April, 1895, but were superseded by the new body <>f 
Rules consolidated as of 1897. No such action as to the making 
of Rules has taken place under or in contemplation of the pas-inn 
of the Act 10 Edw. VII. ch. 24.

As I have said, this statute of 1897 is repealed ; and the section 
now in force when this security was given, reads: “Subject to 
Rules to be made by the Judges of the Supreme Court, the practice 
applicable to staying executions upon appeals to the Court of 
Appeal shall apply to an appeal to His Majesty in His Pri 
Council.” That is to say, by the express enactment now in force 
the practice applicable to staying executions in appeals to the 
Court of Appeal shall apply to appeals to the Privy Council— 
which is, that no security for the amount directed to be paid by 
the judgments is required—subject to rules (i.e. of a contrary 
effect) to be made by the Judges. None such have been made: 
the Act contemplates and provides for future rules “to be made.” 
and one must find some declaration of practice in such rules con
trary to and equally explicit with the statutory declaration that 
execution shall be stayed when security for the $2,000 has been 
given. This is a new statute, which, in my opinion, cannot be 
varied in its meaning by omitting some of the words and reading 
“to be made” as if synonymous with “already made.”

aufTer to lie committed any waste on the property, and that if the jo ! 
ment lie allirmed, he will pay the value of tin- use and occupation "t 
the property from the time of the appeal until the delivery of pos-r--; 'i 
thereof, and also, in case the judgment is for the sale of property oil 
the payment of a deficiency arising upon the sale, that the appellant will 
pay the deficiency ;

* (</) If the judgment ap|H*aled from directs the payment of ..... v
execution shall not he stayed until the ap|*ollant ha- given seeurit> 
the satisfaction of the Court of Appeal or a Judge thereof, that if " "• 
judgment, or any part thereof, he allirmed, the appellant will pa\ 
amount thereby directed to In- paid, or the part thereof as to which the 
judgment may be allirmed if it he affirmed only ns to part, ami all J nu
ages awarded against the np|tellant on appeal.



1 D.L.R. | Stavert v. Campbell.

For this reason, 1 cannot agree with the order of my brother 
Cline, which should, 1 think, be set aside, with costs in any event 
to the defendants.

Latciiford, J.:—I agree in the result.

Middleton, J.:—When the Court of Error and Appeal was 
established, the statute (12 Viet. eh. 03) contained provisions 
relating to appeals to Her Majesty in Her Privy Council; and 
see. 40 provided for giving security for the costs of appeal, and that 
“upon the perfecting such security, execution shall be stayed in 
the original cause: provided always, that the provisions of the 
first, second, third, fourth and fifth provisoes in the fortieth 
clause of this Act contained, shall be in force and apply to the 
appeal hereby granted, and the completion of the security hereby 
required shall not have the effect of staying execution in the 
original cause, in the different cases excepted out of the said 
fortieth clause, unless the provisions in the said provisoes contained 
shall have been complied with.”

Section 40 relates to the stay of execution on an appeal to the 
Court of Error and Appeal. The first of the provisoes is, that 
the perfecting of security for the future costs shall not operate as a 
stay of execution unless additional security is given for the amount 
ordered to be paid. The practice upon the appeal to the Privy 
Council remained upon this footing until after the Judicature Act.

In the revision of 1877, the statute had been changed in form, 
but not in substance. The general provision for a stay of execu
tion upon giving security for costs was placed in a separate section, 
51. and the proviso requiring security for the debt when money 
was ordered to be paid, was embodied in sec. 52.

In 1887, the language of the statute was changed. By R.S.O, 
ch. 41, sec. 3, the general provision that “upon the perfecting of 
such security” (t'.c., the security for the costs of the appeal) 
“execution in the original cause shall be stayed,” was continued. 
Section 4 provided: “The practice applicable to staying execution 
upon appeals to the Court of Appeal shall apply to an appeal to 
lh-r Majesty in Her Privy Council.” It was assumed in general 
practice that this made no change in the law, and that sec. 4 had 
the effect of retaining the old proviso as an exception to the 
general words of sec. 3. The proviso itself was removed from the 
statute, and became Con. Rule 804 of the revision of 1888.

In 1895, the experiment was tried of providing for one appeal 
and one appeal only, and giving the dissatisfied litigant the right 
to go either to a Divisional Court or the Court of Appeal, and 
ns part of the scheme all security on an appeal to the Court of 
Appeal was abolished (58 Viet. ch. 12, sec. 77), unless specially 
ordered.

This system was found to be unsatisfactory; and in the re
vision of 1897 provision was made for security for costs on all

D. C. 
1012

Cam PiiEi.i

Middleton, J.
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appeals to the Court of Appeal ; hut, on this being given, cxecut ion 
u v for a money demand is stayed (Con. Rule 827).
1912 By the statute relating to Privy Council appeals, R.S.O. 1897,
----- ch. 48, sec. 3 remains unchanged, and sec. 4 assumes this form:

St avert “Subject to rules to be made by the Judges authorised to make 
Campbell rules with reference to the High Court and the Court of Appeal

----- under the Judicature Act, the practice applicable to staying exe-
’ ‘ cut ions upon appeals to the Court of Appeal in force prior to 16th 

April, 1895, shall apply to an appeal to Her Majesty in Her Privy 
Council.” This statute came into effect on the 31st December, 
1897. The 16th April, 1895, was the date when 58 Viet. ch. 12 
came into force.

The (’on. Rules of 1897 were not Rules made by the Judges, 
but were Rules framed by a special commission appointed under 
58 Viet. ch. 13, sec 12; and, by 59 Viet. ch. 18, sec. 15 
Rules are given statutory effect.

These Con. Rules came into effect on the 1st September, 
1897, four months before the revised statutes. In them a sepan.m 
provision was made with reference to Privy Council appeals, mid 
the Court of Appeal practice before 1895 was continued in Con. 
Rule 832 as applicable to Privy Council appeals, so that there u - 
no conflict between the statute and the Rules, and the words 
“practice applicable to staying execution” received a statutory 

• interpretation by Con. Rule 832.
No rules were ever made by the Judges under the statute.
By the statute of 1910 (10 Hdw. VII. ch. 24) a change is made. 

Section 3 is modified. Execution is, upon the perfecting of secur
ity, to be stayed, “unless otherwise ordered.” Section 4 is also 
changed: it becomes (as sec. 5): “Subject to rules to be made by 
the Judges of the Supreme Court, the practice applicable to sta\ ing 
executions upon appeals to the Court of Appeal shall apply to 
an appeal to His Majesty in His Privy Council.” The Judges 
having made no rules, this statute is a clear provision that the 
present practice relating to the stay of execution on an appeal 
to the Court of Appeal shall govern, and not the old practice prior 
to 1895, referred to in the revision of 1897, and embalmed in Con. 
Rule 832.

It may be that the Judges have no power to cut down or modify 
the general provision, that, subject to such order as in the par
ticular case may be deemed just, execution is to be stayed, and that 
no such general provision as Con. Rule 832 (d) would be valid. 
We are not now called on to interpret the expression “practice 
applicable to staying executions,” as found in the Act of 1910. 
It may be found that it falls short of making Con. Rule 827 apply 
to Privy Council appeals.

The appeal should be allowed, and the execution should be 
set aside with costs to the defendant in any event of the appeal.

Appeal allowed.
[By a statute of 1912, the old practice has been restored. 1
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ABBOTT v. ABBOTT.
Ontario nigh Court, Middleton, J. February 15, 1912.

alimony—RegistrationJudgment (§111)3—121 )—Arrears of 
■il DGM1 NT BtATI IOB1 - il ABG1 

Arrears of alimony due under a judgment which has been regis
tered in the land registry office, pursuant to sec. 35 of the Ontario 
Judicature Act is a statutory charge upon the lands belonging to the 
husband, and may be enforced by a petition in the original action.

Judicial sale (§11A—16)—Form of judgment—Incumbrancers. 
The judgment on an application to enforce the statutory lien 

created pursuant to section 35 of the Ontario Judicature Act in re
spect of an alimony judgment should provide for sale subject to

firior incumbrancers unless the holders of these consent to sale free 
rom their claims; subsequent incumbrancers must also lie notified 

and allowed to prove their claims.
Divorce and separation (§ V—40)—Judicial sale to satisfy ar

rears OF ALIMONY—WIFE’S DOWER.
On an application by a wife to enforce the statutory charge for 

arrears due on a judgment for alimony, an order will not be made 
for a sale of the lands free from her (lower, nor to provide for pay
ment to her of a lump sum in lieu of this right, 

fForrester v. Forrester (unreported) distinguished.]
, Costs f § II—20)—Alimony action—Judgment — Costs of enforc

ing STATUTORY CHARGE.
In an action for alimony the plaint ill's costs up to judgment are 

an execution debt only, but where an application is mule by way of 
petition for sale of the lands of the husband to enforce the statutory 
charge for arrears of alimony due under the judgment, the costs of 
such application and of the sale are to be paid in priority out of the 
fund realized by the sale.

Petition by the plaintiff for an order for the sale of the 
defendant’s lands to satisfy the plaintiff’s judgment against 
the defendant for alimony.

The order was granted.

J. E. Jones, for the plaintiff.
G. II. Sedgwick, for the Hank of Toronto, execution eredi-

Middleton, J. :—Judgment for payment of alimony was ob
tained in November, 1911 ; and no alimony has been paid.

The judgment was registered in due course, under sec. 35, 
O.J.A., and so had the statutory effect of “a charge by the de
fendant of a life annuity on his lands.’ ’

The charge may be enforced without separate action by a 
petition in the original cause.

The judgment or order should be in form similar to the 
judgment in an action to enforce a charge, and should provide 
for sale, subject to the claims of prior incumbrancers, unless 
such prior incumbrancers consent to a side free from these 
claims. Subsequent incumbrancers must be notified and be al
lowed to prove their claims.

It is said that the incumbrances here are executions, some 
of which arc prior and some subsequent to the plaintiff’s charge.

H. C. J.

Feb. 15.
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Then* may In» some difficulty in ml justing the rights of tlnse 
execution creditors, in view of the provisions of the Creditors 
Relief Act for ratable distribution, and the intervening ehnr_>

The applicant seeks to have the order provide for a side t'r.-«- 
from her inchoate right of dower, and to provide for allow 
nnce to her of a lump sum in lieu of this right. I can tiiul 
no warrant for this—and no indication that the point was con
sidered in Forrest >r v. Forrester (unreported), cited in Mr. 
Ilolmested’s book.

The Partition Act, R.H.O. 1897 cli. 123, sec. 49, has no ap
plication to this sale.

When the matter reaches the Master's office, if it Appears 
that the executions exceed the value of the land, an arrange
ment may he made lietween the plaintiff and those concerned tor 
the surrender of her dower right, but this must be a matter of 
arrangement.

Something was said upon the argument indieating that the 
plaintiffs counsel thought she would only take in competition 
with the creditors, ranking for the amount of past due alimony 
as an execution creditor. This view, if it exists, seems to me to 
require very careful reconsideration.

The plaintiff will have lier costs of this motion and the sale 
out of the fund realised. Her costs up to judgment an- an 
execution debt only.

Order grant* d.

SMITH (plaintiff, appellant) v. NATIONAL TRUST CO., administrators of 
Beattie estate (defendants, respondents).

Supreme Court of Canada, Davies, Idington, Duff, .1 m/l in amt H rode in II
Hank 81, 1811

1. Adverse possession (81 K—22)—Mortgagee's possession against
MOBTOAOOB LAND 1 RDM TotSI \s m - 11 \i 

The title of a rvgistered owner of land registered under the 
Torrens system or new system of registration in Manitoha i- not 
extinguished bv adverse possession of -the inml held by his mortgagee 
and persons elniniing under him for the statutory js-riod which by 
R.S.M., 1002. eh. I oil, see. 20. is applicable to lands not so regi-t* :•

|Compare sec. 20 <d the Ontario Land Titles Act, 1 (leo. V. vh. -'v 
and see Hetizc Estate V. (Juilter, |1897] A.V. 307-1

2. Mortgage (g VI H—70)—Charge vxiier Torrens registration system
—Statutory rights—Special additional power ok ham . 

While at common law the rights «ml jrowers of a mortgagee of land 
are incident to the legal or equitable estate vested in him as mort 
gages-, the statutory mortgage under the Torrens or “New Sy-tein" 
registry law in Manitoba, R.8.M. 1808, eh. 148, doe* not vest any 
estate in the lands in the mortgagee, but takes effect as a nrity 
only, with statutory power* for enforcement; the mortgagee's light* 
ami powers arc consequently dependent directly upon tin- statutory 
provisions, and any additional stipulations In a mortgage ma
that statute, which purport to authorize the mortgagee or his a*«igu« 
to sell the land*, are not effective to pas* the registered title merely 
on u transfer by tlic mortgages' in purported exercise of the nven 
tional power --i sale without the judgment "f a Court "i t 
pliants1 with the statutory proceeding* for enforcing the securi'

18in ith v. National Trust Co., 80 Man. II 688, affirmed.]
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. Land Titles (Torrens hystkm) (§ III- 
TUTK PERMITS.

Where real property i- mortgaged by mi iu«truinent executed in ne 
cordunce with the Ileal Property Act. R.S.M. 1002. eh. HR, knmxii as 
tlie Torren* or “New System'* registry law it ean lie transferred by 
t he mortgagee to a pur eh user from him only in the manner prescribed 
by statute.

[National Hank of .1 u it traita x". I'nitnl llanilinllaml Co., 4 A.C. 
.101, applied; (Irrifi v. Watson, 7 V.L.H. 70. epeelally referred to.]

4. I,AXII TITLES (ToKBEXH HYSTKM ) (g III— 30)— STATfTOKY

Mortgages of land which is subject to the Torrens or “New System" 
form of registration in the Province of Manitoba are permitted only 
in the form specified by the registration statute (the Ileal Property 
Act. K.8.M. 1002. eh. 148), and the direction in the statutory form 
which permits of "*|ieciiil covenants" being added thereto is insiillicient 
to cover an added power of sale or other stipulation whereby the 
mortgagor authorizes the mortgagee to execute an assurance or trans
fer of the mortgaged property and extinguish the mortgagor’s title 
thereto; such a power of sale or stipulation is not in strictness a 
"covenant" even if framed as a covenant, and is not within the scope 
of the statutory form or consistent with the statutory provisions.

5. Mortoacie (g VIH—76)— Statvtory form—Special covkxaxth.
The "special covenants" which may lie introduced Into a statutory 

mortgage under the Torrens or “New System" title registration (the 
Ileal Property Act. R.S.M. 1902. ch. 1481, must not In» such ns are 
repugnant to the imperative provisions of the statute itself.

Appeal from the decision of the Court of Appeal for Mani
toba, delivered on 10th April, 1911, reversing the judgment of 
Metcalfe, J., in favour of the plaintiff and dismissing the action.

The judgment appealed from. Smith v. Xationat Trust Co., 
20 Man. R. 522, 17 W.L.R. 354, was affirmed by a majority of 
the Court, Davies. Di ke, and Rrodevr, JJ.

./. It. Coyne, for appellant.
Messrs. C. P. Wilson. K.(\, and A. C. (lait, K.C., for respond

ents.

Davies, J., agreed with Duff, J.

luiNdTON, J. (dissenting) ;—In December, 1892, one Beattie 
mortgaged land in Manitoba to mortgagees whose assignees ex-

■*. $ 
•V, :

ereising a power of sale therein on default sold the lands to ap
pellant by a written agreement dated 10th of June, 1901, and 
followed that by a dm! of 24th November, 1908, which purpor
ted to transfer said lands pursuant to said sale to appellants. 
The mortgagees hail taken possession some six years before the 
said sale. Prior to all these transactions the land had been 
brought under the Torrens system of registration, and so con
tinued. The registrar refused to register the above mentioned 
deed of transfer on the ground that the steps required by the 
Heal Property Act, R.S.M. 1902. eh. 148, as amended, for selling 
under mortgage had not been taken.
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The issue is thus broadly raised that mortgagor and mort
gagee of land brought under said system cannot usefully con
tract with each other for any power of sale. With great resp.-ct 
such is the logical result of the reasoning proceeded on by the 
learned Chief Justice and Mr. Justice Perdue in the Court of 
Appeal, the former pointing to the question of possession which 
he seems to hold cannot be contracted for but must depend on 
the terms of the Act, and the latter, that as the instrument 
in question is under the Act, failure to comply with the mod. of 
sale provided thereby is fatal to the sale now in question.

Counsel for respondent properly accepts this as the result 
for which he argues.

Mr. Justice Richards, if I understand him aright, does not 
go so far but rather relics on the construction he gives the power 
of sale here in question.

The power of sale relied upon here is as follows:—
It is also covenanted between me and t • said mortgagees that if 

I shall make default in payment of the so hi principal sum and in
terest thereon, or any part thereof at any of the before appointed 
times, then the said mortgagees shall have the right and power and 
I do hereby covenant with the said mortgagees for such purpose and 
do grant to the said mortgagees full license and authority for such 
purpose when and so often as in their discretion they shall think fit 
to enter into possession either by themselves or their agent, of the 
said lands, and to collect the rents and profits thereof, or to make 
any demise or lease of the said lands, or any part thereof for such 
terms, periods, and at such rent as they shall think proper, or to sell 
the said lands and such entry, demise or lease shall operate as i 
termination of the tenancy hereinbefore mentioned without any not
ice being required, and that the power of sale herein embodied and 
contained may lie exercised either before or after and subject to such 
demise or lease. Provided that any sale made under the powers here
in may be for cash or upon credit or partly for cash and partly for 
credit and that the said mortgagees may vary or rescind any con
tract for sale made or entered into by virtue hereof.

By a preceding clause the mortgagor had attorned to the 
mortgagee. If we bear in mind that the main purpose of the 
exemplars of this Act was, if at all possible, to relegate forever 
to the juristic lumber-room so many conceptions that had long 
dominated the ordinary mind of the lawyer as to frustrate the 
execution of the purposes of men in their dealings with each 
other, we will be better able to understand and apply the Act 
and give effect to it in its proper sphere.

That sphere is not to limit the powers of contracting in re
lation to real estate. It is, in the language of the recital the 
earliest one, the Land Registry Act, 1862—

To give certainty to the title to real estates and to facilitate the 
proof thereof and also to render the dealings with land more simple 
and economical.
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And this is the keynote of nil like legislation. But it by no 
means covers the registration of all such contracts.

What we have first to do is throw away some preconceived 
notions of what a mortgage must be, and apply the common 
sense of the ordinary man knowing none of these things, but 
knowing that a mortgage is as section 100 of the Act seeks to 
constitute it and section 1 interprets it.

Section 100, Land Registry Act (Imp.), 18G2, 25 and 26 
Viet. eh. 53 and 59, reads as follows :—

100. A mortgage or an incumbrance under the now system shall 
have effect as security, hut shall not operate as a transfer of land 
thereby charged, or of any estate or interest therein.
Then the interpretation section 2, sub-section (d) is as fol

lows :—
(d) The expression “mortgage'’ means and includes any charge on 

land created for securing a debt or loan or any hypothecation of 
such charge.
Again let us look at the definition of “mortgagor” in same 

section, sub-section (/) :—
(/) The expression “mortgagor'’ means and includes the owner of 

land or of any estate or interest in land pledged as security for a 
debt.

CAN.

S.C.
1912

National 
Trust Co.

Mtngton, J.

The preceding sub-section interprets “mortgagee” to mean 
“the owner of a mortgage registered under this Act.”

A good deal has been said in argument here as well as in 
text books to raise puzzling questions which the above quoted 
sections give rise to. Most of them are beside the questions we 
have to resolve.

The mortgagees were in this case given their power of sale 
by the very instrument of mortgage registered and notwith
standing the length at which I will out of respect to the argu
ment put forward deal with this case. 1 have never had but 
one opinion relative to this phase of the matter. It is this, that 
tlie registration was not only a registration of the charge of the 
statutory character defined by the sections I quote, but of that 
charge coupled with this power, and this latter became of the 
very essence of the transaction, duly recognized by the officers 
on whom was cast, by section 83 of the Act, the duty to pass 
upon and if need be reject what is not within the provisions of 
the Act, and also became part and parcel of that claim which 
till* mortgagees tendered and had irrevocably placed on record 
and is for that reason a part of that to wliich the mortgagee 
thereof acquired an indefeasible title.

I have never been able to see, notwithstanding the argument 
well presented, how it could be cut down to mean something 
else than the plain language imports.

It was a power to sell. To sell whatf I answer, all the in
terest the mortgagor had in these lands; nothing less, nothing 
more. And once thus properly sold and conveyed by virtue of

V '.v
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CAN. ordinary common law principles being " as well as the
cognition thereof given by the Act, the title of the mortgagor 

]gl2 disappeared and became rightfully that of the appellant. An
---- estate in fee simple being what the mortgagor had, and the

Smith mortgagee was given power to sell, passed thereby as effect u- 
National ally as if the mortgagor had executed the deed himself.

Trust Co. The mortgage as registered being a charge and power, 
idingtôn, j. there cannot be any difficulty, to my mind, any more than if 

the power had been (what it is not) a simple power of attor
ney authorizing a sale and the execution of a conveyance in 
the name of the mortgagor as vendor. Indeed a learned writer 
suggests this latter method as a means of overcoming another 
difficulty he sees in one of the English Acts of a similar char
acter.

The conclusion to which I have referred, that no power of 
sale can be contracted for, finds no countenance in the gram
matical language of the Act. There is not a line therein that 
specifically prohibits an “owner” or a “registered owner” 
from conveying and contracting relative to his land as lie may 
see tit or to render null such conveyances or contracts as he 
may have made.

The language of section 115 at first blush might suggest 
that the duty of the officers under the Act is absolutely to ig- 
nore any proceedings of foreclosure or sale unless the mort
gagee had tiled a certificate of lis pendens or notice in the land 
titles office. Counsel did not seem to rely on this. 1 think 
him well advised in that regard. It is only intended to relieve 
the officers from being bound to take notice of such proceedings 
as they may progress elsewhere. That is an entirely different 
thing from dealing with the title the proceedings when com
pleted may result in vesting in the mortgagee, or those claiming 
under him; when so completed as to shew that the registered 
title has passed from the registered owner to the mortgagee or 
purchaser from him, executing a power of sale, and no other 
conveyance of interest or notice thereof, or of other claim lias 
intervened, the registrar is as much bound to take it up and 
record it as if presented with a direct conveyance given in the 
Act to transfer from owner to purchaser. And much less does 
there appear any prohibition against the resort to statutory or 
other powers to transfer title.

The mortgagee proceeding outside the Act, as Cozens-Hardy, 
L.J., puts the matter in another aspect of the Land Transfer 
Act, 1897, section 20, in the case of Tltc Capital and Countiis 
Bank v. Bhodis, [1903J 1 Ch. (J31, at page (156 at foot and top 
of 057, may be unwise in running the risk of some intervention 
instead of proceeding under the Act, and the Act may thus 
furnish a sort of indirect compulsion to use the Act’s provi
sions.

15
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A new statutory remedy never takes away the old unless 
the new is given in substitution of the old or henceforth pro
hibits either expressly or by necessary implication those con
cerned from resorting to the old mode of relief. The new Act 
may by its scope and provisions demonstrate such an inconsist
ency between the old and the new as to lead to the conclusion 
that the old remedy has been abrogated. I infer from the scope 
and purpose as well as the terms of this Act that there can be 
no such necessary conflict or inconsistency between the rights 
and remedies existent before the Act and its enactments as to 
drive us to the conclusion that this Act must be accepted not 
only as a registry Act designed to protect purchasers, but as 
one designed to limit the powers of contract in relation to in
terests in, or power over, real estate.

The Act itself by its very terms in section 70, sub-sec. (j), 
and section 120, demonstrates that this latter purpose was not 
within its purview.

Section 70 excludes specifically those numerous subjects of 
claim named, and as to sub-section (j) clearly anticipates fut
ure caveats, and on what can such caveats rest! I answer on 
any legal or equitable right enforceable against him getting the 
certificate.

Again section 126 is as follows:—
Nothing contained in this Act shall take away or affect the jur

isdiction of any competent Court on the ground of fraud, or over 
contracts for the sale or other disposition of land, or other equitable 
interest therein, or over mortgages, nor shall anything contained in 
this Act affect the right of the mortgagee to foreclose or sell through 
any competent Count, which right it is hereby declared may be ex
ercised in such Court.
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The sale in this case was made but only took its effective 
form by a conveyance some two } ears after the Act had stood 
amended as quoted. It is therefore to l>e tested by the Act as 
amended in latter part of the section.

llow can it la* said in face thereof that it is not competent 
for the Court to declare the rights of these parties and that 
declaration bind the registrar to register?

Again let us look at the language of the section 108, which 
expressly declares the first mortfjauce—

Shall . . . have the same rights and remedies at law ami in
equity a# ... if the legal estate in the land . . . had been 
actually vested in him . . .

Wlmt does it mean by “rights and remedies at law and in 
equity” if the usual remedy of executing a power of sale or 
of foreclosure, for example, lie not respectively such? If it had 
used less comprehensive language we might have supposed or 
imagined from the resemblance the form of security given by 
the statute bears to a hypothec in civil law, it is to be implied
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that some judicial proceedings to enforce it must be resorted 
to as required under that system of law as usually developed 
in modern times. To simplify and clarify the register is the 
purpose of this form of mortgage and to supplement that re
cord by this and other sections of the statute and thus giv. 
efficiency and practical utility thereto, is the plan or scheme 
provided.

Then section 109 which is the basis of the procedure given 
by the Act for sale or foreclosure is as clearly permissive as 
can be.

Conns, * cited us authority to shew that “may” in certain 
cases imposing a duty on a public officer to act, must be read in 
an imperative sense. Rut there is no duty cast by this section 
on the officer. It is merely a permissive step for the mort
gagee to take as preliminary to and bi':ng the foundation for 
the proceedings in the subsequent secti >i i where “may” is pos
sible of the construction claimed. But e initial step, the right 
of election, lies in the mortgagee alone to invoke these powers 
of the later sections and is entirely permissive. If the draftsman 
had any such notions as are now claimed to have governed him. 
he erred in thus beginning.

This is a mortgage where if the power is good no notice was 
required. We are therefore not concerned with the case, re
specting which I express no opinion, of power conditional mi 
a notice to be given and which once given it may be argued is 
imperatively required to he filed in the land office. The power 
of sale herein is one that does not require notice.

I am not concerned with the bearing of the expression 
“without notice” in this power, for if notice is not required by 
the terms of a bare power it becomes operative on the events 
happening that are stipulated for as preliminary to its execu
tion.

1 am unable to reconcile the proviso at the end of section 
110 with the contention set up that there cannot be a power 
of sale included in a registered mortgage.

Again the form of mortgage given by this Act leaves a space 
for covenants such as parties may agree upon and I would sup
pose it was intended to enable the parties to insert their agreed 
on terms and conditions of any kind not clearly inconsistent 
with the Act. Not only does the Act fail to furnish ground for 
holding its provisions prohibitive of or inconsistent with the 
existence of a contractual power of sale but the history of the 
law in regard to concurrent remedies for sale in the case of 
mortgages demonstrates them as existent both outside of such 
Acts as this and in harmony with the workings of such Acts.

Though foreclosure of mortgages by the Court had ex
isted for centuries, it was not until 1852, when by 15 and 16 
Viet. ch. 8G, section 48, an almost universal power of sale to en-
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force mortgages was conferred upon the Court. The power had, 
as the result of the settled jurisprudence of that Court, been 
before that enactment confined to a limited number of specific 
instances which are set forth by Story in par. 1026, page 207, 
8th ed. of his work on Equity Jurisprudence.

The Court had half a century or more preceding this enact
ment reluctantly recognized as settled law that a power of sale 
might be agreed upon by the parties to the mortgage, and inser
ted therein, and when exercised honestly and in conformity 
with the terms of the power, the; Court could not interfere.

The arguments presented to us now as to clogging thereby 
the right of redemption and ousting or discarding the sacred 
powers and jurisdiction of that Court, were no doubt ably pre
sented and weighed for a long time before such an innovation 
could be conceded ns possible.

The conferring by statute upon the Court the ample powers 
of sale 1 have adverted to, never seems to have been so thought 
of by anyone as to constitute that a substitution for the con
tractual power of sale so long recognised. Yet 1 venture to 
think it might as logically have been contended for as is the 
position taken here.

The Crauworth Act, 23 and 24 Viet. ch. 145, section 11, as 
to trustees and mortgagees, some nine years later enabled the 
person to whom money secured or charged by a deed (ns in the 
given terms is specified) was payable or his executors or ad
ministrators to sell. Has anyone ever conceived the idea that 
this new statutory power was so inconsistent with the powers 
of sale given the Court of Chancery as above or the usual con
tractual powers of sale that one or the other of these powers 
were superseded?

This Act formed part of the law of England presumably 
introduced into Manitoba by, if not previous to, the declaratory 
Act of its own legislature, 38 Viet. ch. 12, which directs—

The Court to recognise ami l>e hound by the law* existing or es
tablished and being in England, ns such were existing and stood, on 
the 15th of July, 1870. so far as the same can l»e made applicable 
to matters relating to property and civil rights in this Province.
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The terms of the Cranworth Act exclude the application of 
its powers from having any direct bearing on this case; but it is 
not in force in Manitoba. Can there be a doubt of its having 
been introduced and in force when the Torrens system was in
troduced? Did anyone ever suppose it was (if so introduced) 
in conflict with the then existing powers of the provincial Courts 
or contractual powers as to affect them? And can the Real 
1'roperty Act, passed later be held to be so inconsistent with it 
as to repeal it?

Then we have in England the first indefeasible registration 
Act, 25 and 26 Viet. chs. 53-59, called by some as I have above,



Dominion Law Reports. |1 D.L.R.706

CAN.

8. C. 
1012

National 
Trfbt Co.

Idington. J.

tin* Land Registry Act, 1862, brought forward by Lord West- 
bury and so named hereafter as his Act. Some lands were 
brought under that system and the registered owner thereof 
mortgaged them and later gave two subsequent mortgages. On 
default the first mortgagee acting upon the power given In 
the Cran worth Act, which was the earlier Act, sold and his 
purchaser applied for registration as appellant did here, and 
was refused . Thereupon he appealed, and the appeal having 
been heard by Lord Romilly, M.R., he directed registration. 
See In re Richardson, L.R. 12 Bq. 398. The registrar submit
ted but would not put the record so as to cut out the subsé
quent mortgages because of the restricted terms of the order, 
and again Lord Romilly was applied to, In rc Ricliadrson, !.. 
R. 13 Eq. 142, and he amended the order so that the purchaser 
got the indefeasible title the mortgagor had when he gave the 
first mortgage. The same learned Judge in Rc Winter, LU. 
15 Eq. 156, made an order resting upon similar views of that 
Act.

These cases are all instructive and the Richardson ones speci
ally so when we consider the fact that Lord Romilly was two 
years before the first decision chairman of a royal commission 
to consider the Westbury Act. The two first-named cases are 
not very fully reported. We have to rely on the statement of 
counsel for the source or character of the power there in ques
tion. The mortgage seems clearly to have been conformable 
to the Act the power was exercised by virtue of the Cramvnrth 
Act.

Let it be noticed first that the learned Master of the Rolls 
states “a first mortgagee sells under a power of sale to a pur
chaser” and next shews the existing subsequent mortgages 
on the register. lie then points out that the purchaser has 
nothing to do with the application of the purchase money, 
which is the statutory protection given him, as is given by sec
tion 111 of the Act here in question. He then proceeds

The registrar apjienrs to think that there would lie some incon*id 
envy in registering the purchaser witli an indefeasible title while 
the sulisequent mortgages remain on the register; hut I do not 
think that there is any inconsistency. The subsequent mortgagees 
hove no claim against the land. They are entitled to be paid out 
of the surplus which remains after satisfying the first mortgage; 
but the purchaser has nothing to do with that; his title is perfectly 
good, and he is entitled to he registered as indefeasible owner.

Reading this I find much light shed on the peculiar form 
of mortgage given in the Act here and there which seemed such 
a puzzle to the Court below and on argument here. Its pur
pose in each case was to create a charge without passing the 
legal estate and thus relieve from such puzzles.

The Westbury Act of 1862 expressly permitted tin use



irtgngeee 
|uii«l out
lortgage;
perfi-tlv
irnvr.

ir form 
,ed such 
Its pur- 
ling the

tin- we

Stevens v. Theatres, Limited, [1903] 1 Ch. 857, may be 
referred to as a case where the question of inconsistency be
tween tlie exercise of the power of sale and foreclosure pro
ceedings at the same time is discussed. However much the 
power of the Court to interfere may exist yet the power of sale 
is held not extinguished by any mere inconsistency so as to de
feat. a purchaser’s title under the power of sale.

I may also observe that in some jurisdictions the Courts 
have passed orders to deprive mortgagees pressing all their 
remedies of ejectment, foreclosure, power of sale and action on 
tin- covenant at the same time, and 1 think statutory enactments 
exist to put them to their election in such cases. Such rules

).L.R 1 D.L.R.] Smith v. National Trust Co. 707

iVest- either of the statutory form or the old form of a deed to create CAN.
were a mortgage, and hence this cannot be said to be a case decisive g ^7
ereof of the exact questions here. It is as a practical illustration of iqj2
. Ou how the old and the new can be made to harmonize in a more
n by complicated situation than the Real Property Act in question 8-'uth
d his here may produce, that these decisions on that Act are in- National
, and structive and thus demonstrate that it cannot be maintained Trust Co.
aving there is any such necessary conflict or inconsistency as to drive idington. j.
ation. us to hold that the power to contract for a power of sale has
ibmit- been abrogated and, as argued, can no longer exist.
suhse- The Land Transfer Act of 1875, amended in 1897, is much
order, ampler in its provisions than the Manitoba Act, and has in it
on, L. many provisions that suggest exclusiveness of contract, yet in
duiser the Capital and Counties Ilanlc v. Rhodes, [1903] 1 Ch. 631,
ire the at 653 to 658, the possibility of working out such an Act is
, L it. found to be quite consistent with the conveyancing powers out
f that side its provisions being exercised.

It is true sec. 49 of that Act makes a reservation to remove
speei- any doubt on the subject, and hence the judgment in that case

IS t wo cannot govern this case. Rut like the cases cited above, it de
lission monstrates how far men may go in dealing with land brought
es are under the Act without resorting to the provisions of the Act
ent of and yet no necessity be found for holding them, as contended
i ques- for here, exclusive.
rmahle Weymouth v. Davis, |1908| 2 Ch. 169, is another illustra
l worth tion. Here the land was on the register, and the possessory

title appeared in a man who executed a charge in the form pre
• Rolls scribed by the Act but to save expense did not register it, but
a pur* registered a notice of deposit of the certificate; and those
*t gages tilings were all done after having taken a mortgage deed. The
ier has mortgagee foreclosed the latter, and on getting his final order
money, of foreclosure and for possession, sought, though no reference
bv see had been made to the formal charge in such proceedings, to
ls: - have his order of foreclosure registered, and on refusal of the

lflt. registrar, an application was made to Swinfen Eady, J., who * V
le while ordered the rectification of the register as desired. j]
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of Court or statutes rather affirm than controvert the propos i 
tion that prima facie they are in law not inconsistent.

In the case of Cruikshank v. Du/fin, L.R. 13 Eq. 555, raising 
the question of the power of an executor enabled to mortmain-, 
to give a power of sale in the mortgage, it was held he could. It 
was treated by the Court then as a necessary incident of the 
power. See also Russell v. Plaice, 18 Beav. 21.

The reasoning upon which the judgment in the case of 
Belize v. Quilter, [1897] A.C. 367, proceeds, may also be well 
borne in mind in this connection, as demonstrating that an Act 
such as the Heal Property Act is not to he taken as an exclusive 
code relative to the rights men acquire in real estate.

Questions were suggested in argument as to a power of 
sale in an instrument merely charging the property, and sug
gestions were made as to the mortgagees not having the legal 
estate. In the first place without needlessly going here deeply 
into the question of the legal estate, I may refer the curious to 
the work of Mr. Ilogg on Australian Ownership, part 3, eh. 2, 
section 2 thereof. The ascertainment of where the legal es
tate may, in any given case, he, under such a system as the 
Real Property Act creates, is there fully discussed. 1 may also, 
to relieve those troubled about what seems to me vain imagin
ings relative to the legal estate, again refer to section 108, 
quoted from above. I need not dwell upon the subject in the 
view I take of the power in question here.

The English Conveyancing Act, 1881, section 21, sub-section 
4, provided that the power of sale conferred by that Act may 
be exercised by any person for the time being entitled to give 
and receive a discharge for the mortgage money.

It is equally competent I think for the contracting parties 
to provide a like power fully as efficient.

In the case of In re Rumncy and Smith, [1897] 2 Ch. 3">1, 
it was contended the power of sale there in question could lie 
executed by the party entitled to receive the money, but Stir
ling, J., held they could not in that case and referred to the 
law as follows :—

I am asked to hold that the power of sale contained in the mort 
gage deed is a mere security for the debt, and is exercisable in the 
absence of any contrary intention by any person who in equity can 
give a receipt for the mortgage money. 1 am far from saying that 
that would not be a reasonable state of the law, but the question is 
whether it is the present state of the law. In carefully drawn nn>rt 
gages there is usually found a clause enabling anyone who in equity 
can give a receipt for the mortgage debt to exercise the power of 
sale ; but no such clause is found in the mortgage before me.
In considering this case in appeal Chitty, L.J., says, page

360 -
We have now become so accustomed by virtue of improved convey

ancing, and by reason of the statutes, to find a power of sale in a
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mortgage accompanying the debt, that there is a danger of assum
ing that as part of the general law. No doubt the statutes made it 
quite plain, and all the conveyances in years past made it perfectly

I take it there can be no doubt of this and it all comes back 
to the proper construction of the power of sale herein. The 
Act manifestly gives a power of sale which extends to and 
covers the legal estate or rather whatever estate the mortgagor 
may have. That is independent of any special power such as 
this in question. The power in question expressly given by the 
instrument does not depend on the Heal Property Act for its 
efficiency or execution but must depend upon the intention of 
the parties so expressed.

A common law power does not need any technical langu
age to give it force. The question always is whether it can 
he construed as giving the power. And repeating what I have 
already said there can be no doubt of the meaning and intent 
of the parties to this power as to what it was to enable the do
ing of. Of course a power to operate by virtue of the Statute 
of Uses or in execution of some trust must, though needing no 
peculiar language to create it, be so expressed, as to shew its 
conformity to what such statute or trust may require.

Finding neither warrant in the statute nor in the principle 
of law applicable thereto for precluding mortgagees from stipu
lating for a power of sale in or collateral to a mortgage given 
on land brought under the Torrens system and the sale in 
question duly made under the mortgage in question I need not 
enter into the enquiry as to the effect of section 75 relative to 
the bearing of the Statutes of Limitations invoked in favour 
of appellant.

This appeal should be allowed with costs throughout.
I may observe that notwithstanding the profuse quotations 

from the opinions expressed here in disposing of the case of 
Williams v. Box, 44 Can. S.C.R. 1, I fail to see the bearing of 
that case or what was said therein on this.

That was a case of a mortgagee resorting to this statute to 
enforce his rights of sale and foreclosure seeking to set up his 
proceedings, which did not conform to the statute he chose 
to proceed under, to deprive the mortgagor of his property. 
That case involved the examination of the judicial powers in 
that regard as contained in the Act. This case apart from the 
collateral questions incidentally arising, involves merely ques
tions of conveyancing. In turning to the report of that case I 
find it of the illuminating kind which contains neither full 
statement of fact nor argument, and hence apt to be misleading.

Since writing the foregoing the information has been given 
the Court that section 110 was not in force till after the date 
ot' contract of sale, but in my view the fact does not alter though 
it may emphasize what I have already said.
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Duff, J.:—The action out of which this appeal arises was 
8 p brought by the appellant against the respondents, the Nation il 
1912 Trust Company, as the administrator of the estate of one Janes
---- Beattie, deceased, claiming a declaration that an “estate in fee

®MITH simple” in certain lands—the property in —became
National vested in him hv virtue of a certain transfer 1o him execut'd 
Trust Oi. by the Canada Permanent Corporation. James Beattie was in 

bis lifetime the registered owner of the lands in question which 
were registered under the “New System” established and gov 
ernetl by an Act of the Manitoba Legislature originally pass. .! 
in 1885, and now known as the Real Property Act. In lv»2 
the property was mortgaged by Beattie as registered owner in 
favour of the Freehold Loan and Savings Co., to secure the re- 
payment of a loan and the mortgage (with all the incidental 
rights and powers of the mortgagees) was subsequently ac
quired by the Canada Permanent Corporation. The transfer by 
the last-mentioned company is said according to the contention 
of the appellant to have effectually transferred to him an vs- 
tate in fee simple in this property on one of two grounds: 1st, 
That the company had acquired a title by possession, and 2nd, 
that the legal authority to convey sucli an estate was vested in 
the company by a certain power of sale which was contained 
in the mortgage executed bv Beattie and which according to its 
terms was exercisable by the mortgagees and their assigns. As 
to the first of these grounds I may say at once that section 75 
of the Real Property Act in my opinion makes it untenable, 
and I am quite content to rest that view upon the reasons in 
support of it which have been given by the learned Judges in 
the Court of Appeal for Manitoba. The second contention 
raises questions of considerable importance which have In-en 
very ably discussed by counsel, and deserve a more particular 
examination. These questions turn primarily upon the effect 
of the legislative provisions which govern the transactions in 
dispute. It was assumed on the argument that it was only 
necessary to consider the Act of 1900 which was in force at the 
time of the sale. 1 think it is immaterial in the re
sult whether we confine our attention to the provisions of that 
Act or consider also the provisions of the enactments in force 
in December, 1892, when the mortgage1 was executed. I shall 
first discuss the effect of these1 latter provisions, which are to l*c 
found in the Real Prope»rty Act of 1891 as amcneled in April, 
1892.

The mortgage1 in (piestion is in the form prescrilieel by the 
Act and was aeliuittcelly intended to take eflVct under its pro
visions. By those provisions a statutory powe>r of sale* is an 
incident of every re-gistereel mortgage. It was not 
the oral argument liefore* us that the transfer in epmstion cannot 
be sustaincel as an exercise of this statutory power; but it was

•l
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contended that a special agreement contained in the mortgage 
conferred on the transferors a conventional power of sale exer
cisable independently of the provisions of the statute. In 
considering this contention it is necessary to examine the 
constitution and characteristics of a mortgage under the Act.

By the provisions of the Real Property Act the owner of 
an estate in fee simple in land having applied to register his 
title under the system established by the Act called the “new 
system” and having complied with the statutory n ?
lending to registration becomes entitled to a certificate called 
the “Certificate of Title” which declares him to be the owner 
of an estate in fee simple in the land of which lie is the pro
prietor. This certificate is 1 in a book called the register, 
and a ? of it is delivered to the owner. Thenceforward
the certificate not only evidences but constitutes the owner’s 
title. Title to the land to which it relates can be effected 
only as the Act permits, and by an instrument registered 
as the Act provides. The purpose of the Act was to 
simplify and cheapen the transfer ami the encumbering of 
and to give security of title to the owners of lands and inter
ests therein; and broadly speaking the scheme devised is that 
title is acquired by registration in this register which contains 
the various certificates of title, each of which shews the interest 
of the registered proprietor and the encumbrances to which it 
is subject.

The mortgage contemplated and provided for by the Act 
is a real security which primarily derives its efficacy as a sec
urity of that character from the statute itself. Section 99 is 
explicit, that a registered owner intending to charge or to 
create a security upon land by way of mortgage (which by the 
interpretation clause includes “any charge on land created for 
securing a debt or loan”) shall “execute a memorandum of 
mortgage in the form contained in schedule 1), or to the like 
effect”: and by sec. 88 no instrument is to Ik1 “effectual . . . 
to render” any land under the “new system” liable as secur
ity for the payment of money or against any bona fide trans
feree of such land until such instrument be registered in 
accordance with the Act. The registered owner can charge 
his land in such a way as to bind the registered title only by 
the execution and registration of a memorandum in the pre
scribed form. It is quite clear, moreover, that the registration 
of a mortgage under the Act is not intended to vest in the mort
gagee any registered “interest” in the mortgagor’s land as 

luit term is used in the Act. By section 100 it is declared that
mortgage . . . shall have effect as security but shall not 

ope ate as a transfer of the land thereby charged,” and in 
VMM) .’-ig section was amended by milling the words “of an es
tate or interest therein.” The amendment only had the effect
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however of making unmistakable the real operation of such a 
security under law as it stood before the amendment was passed. 
That such was the effect of the statute appears readily enough 
when we compare and contrast the provisions relating to tin* 
transfer and registration of any interest less than full owner
ship and compare them with the provisions relating to the 
creation and registration of mortgages. The Act does not in 
a word) treat the mortgage authorized by it as an iiistru 
ment immediately effecting any dismemberment of the mort 
gagor’s registered title. The operation of the statute is rather 
this: when a registered owner wishes to charge his registered 
title as security for a debt, he is to execute an instrument by 
which he declares that he “mortgages” his land and that instru
ment being registered the mortgagee becomes invested 
with such rights in respect of the possession of the 
land and its profits and the registered title becomes 
(for the benefit of the mortgagee) subject to such powers 
of disposition as the statute expressly or by implication de- 
clares. It is in these rights and powers that the virtue of the 
mortgage as a real security consists; and it is consequently to 
tin* statute that we must primarily resort to ascertain what are 
the rights and powers incidental to such a security.

It is argued that the view thus stated is too narrow ; and an
other view is put forward, which is this : that the mortgage 
authorised by the Act is to lx* regarded as having annexed to 
it all the legal incidents which by law belong to a mortgage at 
common law and as being capable of having annexed to it by 
contract all the incidents which may by contract be annexed 
to a mortgage at common law in so far as such incidents are 
not expressly or by necessary implication excluded. I think in 
either view the practical result of this appeal must he the 
same; hut 1 must say that it seems to me to be an artificial and 
unnatural rending of the statute to regard the mortgage con
templated by it as primarily a common law mortgage, and I 
think that in adopting such a reading one incurs some risk of 
losing the point of view from which the legislator envisaged 
the problem to which he was addressing himself. There is 
much in the Act to indicate an intention on the part of its 
authors that under the statutory mortgage the powers and 
rights of the mortgagee should in su list a nee be economically 
equivalent to those possessed by a mortgagee under a common 
law mortgage ; yet juridically considered there is—as I have 
indicated—this essential difference between the two instru
it cuts, viz., that at common law the rights and powers of the 
ii, ,rtgagee as such in respect of the mortgaged property are 
rights and powers which are incidental to the legal or equitable 
estate vested in him as mortgagee while under the statutory in- 
struinent the rights and powers of the mortgagee do not and
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cannot take their efficacy from any such estate because none is 
vested in him and his rights and powers must consequently rest 
directly upon the provisions of flu* statute itself.

This view of course does not involve the consequence that 
the mortgagee’s rights are those only which the statute expressly 
gives him. It is obvious that many things are left to implica
tion: and where in any particular case it appears that the rules 
governing reciprocal rights of the mortgagor ami mortgagee 
under the mortgage contract in relation to the mortgaged pro
perty are left to implication then it is a question to Is- de
termined upon an examination of the statute as a whole how far 
the rights of the parties are to be governed by the rules of 
law which, apart from the statute, art* applicable as between 
mortgagor and mortgagee.

It is to In* premised generally tlmt the statute nowhere coun
tenances the idea that a registered owner can except under the 
authority of some specific provision of the Act by instrument 
inltr vivos confer upon another the power to defeat or override 
his title by transferring a registered title to his property with
out constituting the donee of the power his agent for that 
purpose and without transferring any interest to the donee 
himself. It is probably needless to repeat what was said upon 
the argument that at common law an attempt by an owner of the 
legal estate in fee simple in land to endow by an instrument inltr 
vivos a third person having no estate or interest legal or equit
able in the land with power to vest an estate of freehold in an
other must in tin* absence of an assurance to uses or a trust ex
press or implied utterly fail for reasons of the most elementary 
aud obvious character; and there is nothing expressly or im
pliedly abrogating this general rule. There is nothing in a 
word to indicate any inti * on the part of the legislature to 
declare or recognize any such general principle as that 
a licensee under a bare license to sell or convey land 
registered under the new system given inter vivos may 
validly transfer a title to sueli land otherwise than 
as agent of the registered owner. On the contrary 
tlh- Act expressly forbids the registration of any “instrument” 
purporting to transfer or otherwise deal with or affect l uid under 
the new system except in the manner herein provided for regis
tration under the new system nor unless such instrument be in 
accordance with the provisions of this Act as applicable to the 
“new system.” The provision dealing with the transfer inter 
vivos generally (sec. 78) authorizes transfer only by the regis
tered owner. Cases in which it is intended that such a power of 

ion should be vested in other than the registered owner 
in consequence of some act inter vivos seem to have been care- 
full} considered and specifically provided for.

All this, of course, has no reference to |>owers arising out of
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testamentary instruments. These stand, as everybody knows, 
upon another footing, and the rules governing the exercise* of 
them have*, of course, no relevancy whatever to any question uv 
are concerned with on this appeal.

The statute contains express provisions conferring power* 
on the mortgagee to defeat the mortgagor’s title by causing a 
title to vest in a purchaser through proceedings outside the 
registry (analogous to proceedings under a conventional pnwer 
of sale in a common law mortgage) as well as by proceedings in 
the registry. There is nothing in the Act, however, indicating 
any intention to recognise the exercise of powers in that Ik*- 
half by the mortgagee in addition to and independently of tlmse 
conferred by these statutory provisions. On the contrary an 
examination of the legislation in the light of its history seems 
to shew that the legislature was dealing exhaustively with the 
powers of the statutory mortgagee to defeat the mortgagor's 
registered title in the express enactments relating to that sub
ject and that in this respect nothing has been left to implica
tion. I am not for the present considering the ctfect of an 
agreement introduced into a statutory mortgage as giving rise 
to equities between the mortgagee and mortgagor affecting the 
land in the mortgagor's hands; that 1 postpone for the present 
1 wish to examine the legislation with a view to ascertaining 
whether there is fair ground for an inference that by means 
of a conventional power introduced into a statutory mortgage, 
the mortgagee may be endowed with a power of divesting the 
mortgagor of his registered title by causing a registered title to 
the mortgaged propel vy to be vested in a purchaser without 
the intervention of a Court of equity and without taking ad
vantage of the machinery expressly provided by the statute for 
that purpose.

The system of title by registration was introduced into 
Manitoba, as 1 have mentioned, by an Act of the Manitoba 
legislature passed in 1885. The system had then for some years 
been in force in some of the Australian colonies and on the sub
ject of mortgages the provisions of the Manitoba Act (with one 
significant exception) appear to be in substance those then in 
force in Victoria as will be seen hv a reference to Mr. Hogg's 
invaluable book “The Australian Torrens System.”

These provisions of the Victorian statute had been the 
subject of consideration by the Courts in that Colony 
as well as by the Privy Council; it is quite clear that judicial 
opinion was unanimously in favour of regarding these section* 
as providing the only means by which the mortgagee could ex
tinguish the mortgagor's title. In The Motional Haul, < 

t ratio v. The United Ifand-in-llnnd and Band of JIopi c, I 
A.C. 407) and 400, Sir James W. Colville, in delivering the 
judgment of the Judicial Council said:—
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The company was the registered owner of the mine under the 
provisions of the Transfer of Land Statute, and the mortgage was 
made under ami subject to the provisions of the 83rd ami following 
sections of that Act, and was duly registered thereunder. The instru
ment itself is in the form set forth in the 12th schedule to the Act, 
except that it contains, as that form permits, a special covenant or 
agreement, which will be hereinafter considered. Hence the only way 
in which the mortgagee could extinguish the rights of the mort
gagor in the mine was by foreclosure, under 31 Viet. No. 317 (of 
which there is no question here), or by a sale under the 84th, 85th 
and 87th sections of the Transfer of Land Act.

To the same effect is the decision of the Chief Justice of 
Victoria in Oreig v. Watson, 7 V.L.It. 70, pronounced in 1881. 
I think it cannot he presumed that the Manitoba Act was framed 
in ignorance of these authoritative pronouncements upon the 
effect of the legislation that Province was adopting in a mat
ter so deeply important as the rights of a mortgagee in respect 
of tlie foreclosure or sale of tin* mortgaged property. Yet noth
ing was introduced into the Act of 188") to negative such a con
struction; and the only provision of the Victoria statute afford
ing by its terms any plausible support to the I ’s view,
a provision which afterwards (in 1000) was introduced into 
the Manitoba Act and which was largely relied on by the ap
pellant in this connection was left out of the Manitoba Act of 
188Ô. The fair inference appears to be that the view of the 
effect of the Victoria statute expressed by the Privy Council 
was that which the framers of the Act of 188.") deliberately 
adopted; and the provisions of the Act as a whole strongly 
support this conclusion. The form of mortgage prescribed by 
sec. 91) contains a direction permitting the introduction of 
special covenants. There is no suggestion of conventional pow
ers. That circumstance is in ray judgment not without signifi
cance. It is quite true that a power of sale might be expressed 
in the form of a covenant but if it is to confer upon the mort
gagee the authority to execute an assurance of the mortgaged 
property and extinguish the mortgagor’s title it is in substance 
much more than a covenant.

The provisions of the Act shew that the distinction which 
lawyers understand between a power to deal with property in 
such a way as directly and immediately to effect the title to it 
and a mere personal obligation was not overlooked by the 
authors of the Act and in the form referred to the word “coven
ant" appears to be employed in this its usual sense. The Act 
again permits mortgages only in the specified form (sees. 83 
and 99), and declares this form to be a part of the Act (sees. 3 
and 4). If the intention had been to permit the introduction 
of an agreement authorising the mortgagee to ileal with the 
title in a manner which the Act itself not only does not provide 
for hut which would appear to do violence to some of its ex-
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press provisions, 1 think, in view of these stringent provisions 
we might have expected something more explicit than a dir
ection authorising the introduction of “special covenants ’ 
Then there is no provision for the registration of a transi , r 
executed by a mortgagee under such a power. The Act, as I 
have pointed out, forbids the registrar to “register any in
strument purporting to transfer or otherwise deal witli or 
affect laud under the new system, except in the manner herein 
provided for registration under the new system nor unless 
such instrument be in accordance with the provisions of tIn- 
Act, as applicable to the new system” (sec. S3). The trails 
fer authorised by sec. 78 of the Act is a transfer by the régis 
tered owner; and such a transfer could not of course lie exi 
cuted by a mortgagee as such. Provision is specially made for 
the registration of the transfers made by the mortgagees in 
execution of the express powers of sale vested in them by the 
Act itself (sec. 110), but that provision is strictly limited to 
such transfers. Provision, moreover, is expressly made pre
serving the rights and powers of mortgagees under mortgages 
existing at the time the land is brought under the “new Sys
tem.” In face of all this the omission of any provision touch
ing the execution or the registration of transfers by a mortgagee 
under a statutory mortgage exercising a conventional power of 
sale appears to be significant.

There is a provision of the Act which was introduced as an 
amendment in 1889 and requires particular notice. It is con
tained in 77 of that Act and is in these words:—

77. . . . Provided, however, that where an instrument, in ac
cordance with the forms in use or sutlicient to pass an estate or in
terest in lands under the old system, deals with land under the new 
system, the ins|K»ctor may, in his discretion in a proper case, direct 
the district registrar to register it under the new system, and when 
so registered it shall have the same elfect as to the operative part 
thereof, as and shall by implication be held to contain all such 
covenants as are implied in an instrument of a like nature under 
the new system, and if it is a mortgage the mortgagee may, for the 
purpose of foreclosure or sale under the mortgage, elect to proceed 
either under the provisions of this Act or ns if the land were sub
ject to the old system, but in case he proceeds under the provisions 
of this Act, and the mortgage covers other land not under the new 
system, he must la-fore doing so bring all the land intended t.i be 
foreclosed or sold under the new system.

There can be little doubt as to the occasion which led to the 
enactment of this provision. The preparation of conveyances 
of land by unlearned persons (a practice facilitated by the 
general use of printed forms for such purposes even by pro
fessional lawyers), was at the time of the passing of this Act 
a very general practice in many of the Provinces of Canada; 
and it was probably found that such forms in many cases were



1 D.L.R. Smith v. National Trust Co.

made to do duty for mortgaging and transferring land under 
the new system; and the provision mentioned was doubtless 
suggested by the frequent occurrence of such cases. It was 
evidently thought that in those cases it would be unfair to 
deprive the mortgagee of the benefit of powers which the parties 
might be presumed to have contemplated he should l>e entitled 
to exercise and he was given the option of resorting to them if 
the inspector of land registries should approve of the registra
tion of his mortgage. The points to be noted are first that it 
was deemed necessary to make a special provision conferring 
on the mortgagee in such circumstances a right at his election 
to proceed under his conventional powers a provision which 
seems superfluous if the appellant’s contention Ik* correct that 
the mortgagee under any registered mortgage may ipso jure 
have the benefit of rights and powers which he might at com
mon law have exercised under a mortgage containing the like 
provisions, and second, the language used in authorising the 
mortgagee “to proceed as if the land were under the old sys
tem” rather pointedly indicates that in the legislator's view 
proceedings by way of sale under a conventional power or by 
way of side or foreclosure through a Court of equity were as a 
general rule competent to a mortgagee only in respect of land 
“subject to the old system.”

Thus far of the legislation as it stood in 1802 when the mort
gage in question was executed. In 1900 some amendments 
were introduced and it was one of these (sec. 108 of that Act) 
on which Mr. Coyne chiefly relied on this branch of his argu
ment. That section is as follows:—

In addition to and concurrently with the rights and power* con
ferred on a first mortgagee, every present and future first mortgagee 
for the time being of land under this Act. shall, until a discharge 
from the whole of the money secured or until a transfer upon n sale 
or order for foreclosure (as the case may be) shall have been re
gistered, have the same rights and remedies at law and in equity as 
he would have had or been entitled to if the legal estate in the land 
or term mortgaged Imd been actually vested in him with a right in 
the owner of the land of quiet enjoyment of the mortgaged land un
til default in the payment of tin . rincipal and interest money se
cured or some part thereof respectively, or until a breach in the per 
formance or, observance of some covenant expressed in the mortgage 
or to lie implied therein by the provisions of this Act. Nothing con
tained in this section shall ailed or prejudice the rights or liabili
ties of any such mortgagee after an order for foreclosure shall have 
!»een entered in the register or shall, until the entry of such an order, 
render a first mortgagee of land leased under this Act liable to or 
for the payment of the rent reserved by the lease or for the perform
ance or observance of the covenants expressed or to he implied therein.

The contention is that the mortgagee is by virtue of this 
enactment in the same position for all purposes as if the legal
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estate were vested in him and it follows it is said as a ne» s- 
sarv corollary that a conventional power of sale confers upon 
a statutory mortgagee the same powers of disposition ov.-r 
the mortgagor’s title as would be vested in a legal mortgage 
at common law.

The section read by itself with due attention to the phr.-i.v-- 
ology employed appears to me to mean this: So long as the secur
ity is on foot as a security and the ownership of the land is 
consequently vested in the mortgagor the first mortgagee is to 
have certain rights and powers in respect of the land and they 
are to be the rights and powers to which he would by law lie 
entitled if the legal estate were actually vested in him under an 
instrument such as that described. That is not to say—at least 
so it seems to me—that by this enactment the statutory mort
gagee is endowed with any novel power to extinguish I lie 
mortgagors title or to convey an estate to a purchaser: and 
there are some considerations which 1 think make it impossible 
to give such an effect to the section. The first of those consider
ations is that this section as I have already mentioned was to In- 
found in the Act which the Judicial Committee was discussing 
in the passage I have quoted and I think if the intention in re
enacting the section in Manitoba had been to establish the law 
upon a footing different from that indicated in the view there 
expressed, we might have expected something explicit to indi
cate that intention.

Then this section deals with the rights of the first mortgagee 
only. That would appear to indicate that those rights only are 
contc with which the law would invest a legal mortgagee
as peculiarly incidental to his possession of the legal estai» If 
rights of foreclosure and sale independently of the other pro
visions of the Act were in view there appears to lie no explan
ation why the benefit of such rights was withheld from the 
holders of mortgages subsequent to the first.

In considering, moreover, the effect of the amendment em
bodied in sec. 108 it is to be observed that it must be read with 
other amendments which were introduced into the statute at the 
same time and particularly with the amendments affecte»I by 
secs. 100 ami 110 of the Act. These latter amendments it is 
true are not expressly (as sec 108 is) made applicable to exist
ing mortgage*. But. it is not, of course, to lie supposed that the 
last-mentioned enactment having been declared to Ik* appli»-ah|e 
to existing as well as to future mortgages was intended to have 
an operation in resp«*ct of future instruments different from its 
operation in respect of those alrea»ly existing; and \\< may 
properly look at the whole of tin- contemporary legislation which 
is in pari niattria in onler to ascertain the effect of any part of 
it. Sec. 100 makes explicit what as 1 hav » already mentioned 
was already implicitly in the Act ; that tin* mortgage d»> > not

05
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vest iu the mortgagee any estate or interest in the land pledged 
ns security. That section declares that the first mortgagee is to 
have no “interest” in the land—thus emphasizing the character
istic of the statutory mortgage upon which I have been dwelling, 
viz.:—that as regards title the mortgagee has no registered inter
est. but only powers of disposition.

The amendment embodied in section 110 emphasizes another 
feature of the Act, viz.: that in course of the exercise of the 
statutory powers to extinguish or dispose of the mortgagor’s 
title, the legislature has provided for the protection of the mort
gagor by subjecting such proceedings to the supervision of a 
public officer. The proviso to that section is as follows:—

Provided that, in can* the mortgage or incumbramv contains a 
provision that the sale may take place without any notice In-ing 
served on any of the parties, the district registrar may order such 
-•ale to take place accordingly.
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rhis enactment affords evidence of the care with which the 
legislature deemed it necessary to protect the mortgagor against 
oppression or unfairness or mere carelessness on the part of the 
mortgagee as well as improvidence on his own part iu this 
matter of the sale of the mortgaged property. The provisions 
of section 109 by which the period of one month which that sec
tion requires shall elapse between the mortgagor’s default and 
tie- service of notice of intention to sell is permitted to lie ex
tended. hut is not allowed to be abridged; and the provision of 
section 110 first introduced in 1892 requiring that the manner 
in which the sale is to l>e conducted as well as the conditions of 
sale shall be determined by the registrar arc other instances of 
the same careful forethought for the interests of the embarrassed 
mortgagor. I have no doubt these précautions were not taken 
without good reason; and it would require some language more 
apt to the purpose than that of see. 108 to convince me that the 
legislature intended by that section to enable the mortgagee by 
tli<- simple expedient of exacting a conventional power of sale 
to neutralize these carefully devised expedients for the protec
tion of the mortgagor.

For these reasons, I think that whether we regard the rights 
of the mortgagee as governed by the enactments of the Act of 
1900 or by those in force in 1892 when the mortgage was exe- 
cutvd. the conventional power of side on which the appellant’s 
titb- rests conferred no legal authority upon the mortgagee to 
«■xtinguish the registered title of the mortgagor except under 
ami according to the express provisions of the statute in that 
behalf.

It is still necessary, however, to refer to the Act of 1906. 
s. , tions 2 ami of that Act are as follows:—
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2. Section 108 of the »uid Act is hereby amended by inserting >. r 
the word “equity** in the seventh line thereof the words "including 
the right to foreclosure or sell through any competent Court.”

:i. Section 120 of the said Act is hereby amended by adding iter 
the word “therein” in the fourth line thereof the following, ‘‘or • ««r 
mortgages, nor shall anything contained in this Act affect the right 
of the mortgagee to foreclose or sell through any competent < r. 
which right it is hereby declared may be exercised in such Court 
These enactments were passed long after the sale in qut-v'jon 

took place and notwithstanding the form of the amendment in 
sec. 3 and notwithstanding the fact that the amendment of w. 
108 would by the express terms of that section apply to mort
gages in existence at the time the amendment was passed liny 
cannot, 1 think, be taken to have any such retrospective effect as 
to determine the construction and operation of the Real Prop- 
erty Act at the date either of the execution of the mortgage in 
question ou this appeal or of the professed exercise of the power 
of sale : llarding v. Comr. of Stamps of Queensland, [1898 A 
C. 769, at 775.

These amendments are, however, to a limited degree not 
without relevancy to the point under discussion. They all'ord 
an additional instance in which the legislature having before it 
the subject of proceedings by the mortgagee for the extinguish
ment of the mortgagor’s title seems to have deliberately avoided 
any recognition of proceedings under a conventional power of 
sale; and furthermore, while these enactments constitute a de
parture from the strict principle of the earlier enactments as 
explained by the Privy Council in National Hank of Austrul<isi,i 
V. United lland-in-lland Hand of llopt Co., 4 A.C. 391. at pp 
405 and 406, in that they provide for proceedings for fore
closure and sale outside the registry they indicate no abandon
ment of the principle to which 1 have adverted, of requiring 
all proceedings for the extinguishment of the mortgagor's 
title to take place under the supervision of a public officer.

As I have already said, I do not think it was seriously 
contended that the transfer in question would he support I as 
a transfer made in execution of the statutory power of sal- and 
I agree that such a contention is quite hopeless.

1 think it is not a forced construction of the Act of 
1891 as amended in 1892 or of the Act of 1900 to say that the 
express provisions of these statutes in respect of the exm-ise 
of the statutory power of sale relating to the supervision l»y the 
registrar over the manner and conditions of sale and to tlm giv
ing of notice of intention to sell are imperative provision* and 
that the “special covenants” which are authorized to he intro
duced into the statutory mortgage must be such as are not 
repugnant or contrary to these provisions. Assuming then that 
the power of sale in the mortgage in question may fairly In* 
read as professing to give an authority to the mortgagee t<> sell
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without notice and assuming also that the rights of the parties 
are not to l>e governed by sec. 110 of the Act of 1900 such a dis
pensation from observance of the requirements of the statute 
could nevertheless not lx* permitted to take effect. The respond
ent’s case, however, does not necessarily rest upon this view 
that the proceedings by the mortgagee under the statutory 
power are thus inexorably prescribed by the statute; because it 
is perfectly clear that there is nothing in the mortgage indicat
ing an intention to dispense with the supervision by the tegis- 
trar required by see. 109 of the Act of 1891 as amended by that 
of 1892 and moreover, then* is no pretence that any supervision 
took place, or that there was any attempt in fact to observe the 
conditions of the statutory power or any intention to exercise 
that power.

But it is suggested that tin* power in question gave some 
authority to a mortgagee to vest equitable rights in a pur
chaser in defeasance of the mortgagor’s title.

On that suggestion, 1 have to make two observations in 
limine. First: No Court governed by equitable principles would 
permit itself to be made an instrument in effecting the evasion 
of the imperative provisions of section lilt (either as to notice 
or as to supervision), under the pretence of protecting equit
able as distinguished from legal rights; and, secondly, the action 
was not brought to enforce rights. There is not a
shadow’ of a suggestion of such rights in the pleadings or in the 
record from the first to the last page. The right asserted is 
the absolute legal right to be registered as owner of the mort
gaged property. What facts relating to the conduct of the 
parties having a bearing upon the equities between them might 
have been disclosed if a claim based upon equitable grounds 
had been put forward it is impossible now to say. It is clear, 
however, from the mortgage deed alone, that no equitable rights 
in the land in question have been vested in the appellant.

If an attempt were made by a debtor (without formally vest
ing in his creditor an estate or interest and without creating any 
trust or executing any assurance to uses) to confer on the credi
tor as security for his debt a power to sell land held under a 
common law title then no doubt a Court of Equity might in a 
proper case find a method of giving effect to such an instru
ment by way of equitable charge. And in the case of an in
formal document professing to create such a power a trust in 
favour of the creditor or in favour of g rs from 
him might be implied if it were necessary to imply such a trust 
in order to prevent the instrument failing of operation entirely. 
Such a case is perhaps conceivable.

But it is clear that it would be a violation of principle to 
imply any such a trust unless on the one hand it was manifest 
that the parties really intended a trust to be created or on the
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prepared as we may assume by the solicitors of a great mort
gage company. There is not a word in the document to indu ate 
an intention on the part of anybody that a trust in favour of 
the mortgagees or a purchaser should be created. On the other

Duff. J. hand it is indisputable that the instrument was intended to he 
a statutory mortgage taking effect under the statute and all the 
probabilities of the case favour the view that the power of sole 
was intended to be a power taking effect as incidental to such a 
mortgage and to confer authority to deal with the registered 
title and to vest in the purchaser a title under the Real Property 
Act by the execution of a transfer which could be registered 
under that Act without resorting to judicial proceedings.

The assumption that the parties intended to create a trust 
in favour of the mortgagee, or a purchaser to be nominated by 
him, would really be a very extravagant one ; and 1 do not 
think it was welcomed by Mr. Coyne when I suggested it to him 
during the course of his useful and able argument. It 
is really impossible to suppose that these parties ever enter
tained the idea of vesting in the mortgagee (in addi
tion to the legal authority to deal with the mortgagor's estate 
conferred upon him by the statute) some equitable right to 
which effect could only be given by proceedings in equity or the 
authority to confer some such right upon a purchaser. The 
reading of the clause in question most consonant with the prob
able intentions and expectations of the parties is, as Mr. Wilson 
argued, that which treats it as a power of sale to be given 
effect to under the authority of and through the machinery pro
vided by the statute.

Anglin, J. (dissenting) :—On this appeal several questions 
present themselves for determination :—

1. Whether the title of a registered owner of land under the 
Real Property Act of Manitoba is extinguished by adverse pos
session of the land held by his mortgagee and persons elaiming 
under him in circumstances anil for the period which would 
under sec. 20 of R.S.M., ch. 100, extinguish the title to it of the 
mortgagor if the land were not under the Act.

2. Whether, in the case of a mortgage of land registered 
under the Act, the mortgagor may by introducing apt and suffi
cient words into a statutory mortgage confer upon his mort 
gagee a power of sale additional to and independent of the 
statutory power given by secs. 109 and 110 of the Act, and 
whether such a power, it so created, may be exercised by the 
mortgagee as in the case of a like power conferred on a mort
gagee of land not under the Act and without reference to the 
provisions of secs. 109 and 110.
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:i. Whether the power of wile contained in the mortgage in 
question in this action should lie deemed a power independent 
of and additional to the statutory power conferred by sees. 109 
ami 110 or should be deemed merely a variation of such statu
tory power.

4. Whether the words used in the mortgage are sufficient to 
confer an effectual power of sale.

f>. Whether they give a power of sale without notice; and 
(!. Whether, in view of the fact that the mortgagee takes no 

interest or estate in, but merely obtains security on, the land 
see. 100), the special power of sale if effectually given can be 

exercised without resorting to the provisions of sees. 109-112 
of the Act.

The clause in the mortgage upon which the five latter ques
tions arise is as follows:—

It i* iiIho covenanted .between me nnd tin* said mortgagee* that if 
I shall make default in payment of the said prineipal sum ami in
terest thereon, or any part thereof at any of the la-fore appointed 
time* then the said mortgagees shall have the right and power and 
I do hereby covenant with the said mortgagees for such purpose and 
do grant to the said mortgagees full license and authority for such 
purpose- when ami so often a* in their discretion they sliall think 
lit to enter into possession either hv themselves or their agent, of 
the said lands, and to collect the rents and profits thereof or to make 
any demise or lease of the said lands, or any part thereof for such 
terms, periods, ami at such rent as they shall think proper, or to sell 
the said lands and such entry, demise, or lease shall operate as a 
termination of the tenancy hereinliefore mentioned without any not
ice being required and that the power of sale herein embodied and 
contained may be exercised either la-fore or after and subject to such 
demise or lease. Provided that any sale made under the powers herein 
may be for cash or upon credit or partly for cash ami partly for 
credit and that the said mortgagee* may vary or rescind any con
tract for sale made or entered into by virtue hereof.
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The mortgage provides that the expression “mortgagees” 
wherever it is used in the mortgage shall include the mort
gagees' “successors and assigns.”

For convenience 1 shall deal with the questions in an order 
smm-what different from that in which J have stated them. 
Assuming for the moment, that an owner of land registered 
under the “new system” can, in a statutory mortgage under the 
Real Property Act, confer on his mortgagee a p« wer of sale 
other than and independent of the statutory power, I think that 
the provision of the mortgage which I have quoted creates such 
a power. It purports to give to the mortgagee an express auth
ority “to sell the said land” without attaching to it any of the 
conditions of the statutory power. The statutory power (at all 
events unless expressly negatived, sec. 157 ) is inherent in every 
statutory mortgage. No words conferring or declaring it are
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required in the mortgage. Reference is properly made • it 
only for the purpose of modifying, or, perhaps, of exclut!in it 
Unless another and an power was contemplated
by the parties, the provision in the present mortgage grantimr 
to the mortgagees full license anti authority to sell the hinds 
is entirely supererogatory. It is scarcely necessary to refer to 
the canon of interpretation opposed to such a constru tiou. 
Moreover, the reference in the concluding proviso of the clause 
quoted from the mortgage to “any sale made under the powers 
herein” indicates that the parties contemplated the existence uf 
more than one power of sale—the inherent statutory power and 
also the power expressed in the mortgage.

In the absence of any other allusion in the mortgage to the 
statutory power, 1 find no support for the suggestion that the 
purpose of the clause under consideration was not to civati* a 
special and independent power of sale, but merely to modify 
the statutory power.

I agree with the learned Judges of the Court of Appeal for 
Manitoba that the words ‘‘without any notice being required" 

only to the termination of the tenancy of the mon j ; iror 
provided for in the mortgage and do not afi'cct or qualify the 
authority to sell. But I am also of the opinion that, in the 
absence of any condition as to notice being annexed to it. tin- 
express power of sale conferred by the mortgage may be . \cr- 
cised without notice: Jones v. Matthie, 11 Jurist (1847 . .»(>4; 
Blythewood and Jarman’s Conveyancing, 4th ed., ti89; Smith’s 
Equity, 4th ed. 297.

No precise or technical form of words is necessary to create 
a power of sale. It suffices that the intention be sufficiently 
denoted: Sugden on Bowers (8th ed.), 182: Farwcll on Bowers 
(2nd ed.), 48. The intention is here clearly expressed: the 
donor was competent ; the instrument—a deed—is apt ; and tin- 
object is lawful and proper.

The objection to the sufficiency of the power urged on behalf 
of the respondents, that the donee of it has no estate. I ! or 
equitable, in the mortgaged land, is possibly met, as Mr. < uvne 
contended, by the provisions of sec. 108 of the Act which give to 
every tiret mortgagee—

The same rights and remedies at law and in equity as lie would
have had or been entitled to if the legal estate in the land nr term
mortgaged had been actually vested in him, ete.

1 rather think, however, that this provision is intended to 
preserve to. or to confer upon the mortgagee, for the protec
tion of whatever interest he may have under the terms ..f tin- 
statutory form of mortgage, rights and remedies other than tin- 
power to convey the land and that it would not enable him in 
the exercise of a power of sale other than that conferred by tin- 
statute to give a conveyance which would have the effect of

32
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vesting in liis purchaser the mortgagor's title and estate in the 
mortgaged registered land.

1 am confirmed in this view of the scope and purpose of 
sec. 108 by the fact that, notwithstanding its presence in the 
statute the legislature deemed special provisions necessary 
to give to the conveyance of a mortgagee exercising the 
statutory power of sale the effect of vesting in the transferee the 
mortgagor’s title and estate (sees. Ill, 112). Rut the objec
tion. in my opinion, cannot prevail although it should l>c held 
that, for the purposes of powers of sale se<-. 10.8 is inapplicable 
ami that the mortgagee is in the same position as if he were a 
stranger without any estate or interest in the land, and although 
the power should be regarded as simply collateral, or as a power 
in gross because exercisable for the liencfit of the donee: Sug- 
<len on Rowers, p. 47 (8). A power given to nominees of a testn- 
tor to sell estates vested not in them but in devisees of the 
donor was held by Kay, J., in lt< Brown, L.R. 32 Ch. I). 597, to 
be uiuiuestionable and was treated ns an instance of the equit
able powers arising, ns put by Lord St. Leonards in his book 

8th ed., pp. 45-6) out of “declarations or dircetions operat
ing only on the consciences of the persons in whom the legal 
estate is vested” and whom “equity would compel ... to 
convey according to the (donee’s) contract” (ij.lt. 32 Ch. D.

601 In the Brown auet L.R. 32 Ch. I>. 597, the donor’s 
devisees of the estate were l>ound in equity to convey to the 
purchaser from the donee of the power ; in the present case the 
mortgagor, in whom the whole estate remained notwithstanding 
the mortgage (see. 100) ami those claiming under him an* sub
ject to the like duty arising out of the trust of the land declared 
hy the mortgagor in giving to his mortgagees a special express 
power of sale, while retaining the whole estate in the laud. If 
the mortgagees neither had themselves, nor had the right, by 
a contract made in the exercise of their power of sale, to create 
in their purchaser an equitable interest in the land, which the 
mortgagor or his representatives might l>e compelled to perfect 
hy a transfer or conveyance, they were at all events empowered 
to confer on him a right to claim such transfer or conveyance 
which a Court exercising equitable «fiction will enforce. 
Tin- registrar is not obliged—indeed he probably not entitled 
—to recognize or to register a transfer of the land executed by a 
mortgagee of new system land acting under any other than the 
statutory power. Rut the equity which the mortgagee acting 
under a special power of sale creates as against the mortgagor 
and those claiming under him by the contract with his pur- 
chascr. will Is» recognized by the Courts and will in a proper 
proceeding be enforced against them: Be Massn/ <(• (iilmon, 7 
Man. Rep. 172, 178, 179; Wilkie v. JilhU, 2 Terr. L.R. 133, 26 
Van. s.C.R. 282; and the Court will give proper directions for

National 
Tkvht Co. • tv
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the execution of any necessary assurances and for action In * .• 
registrar upon them.

It is noteworthy that the statute itself contains a provision 
under which a purchaser from a mortgagee selling new-sysi.-m 
land under a power of sale in his mortgage may, in order to 
complete his title, he entitled in equity to a transfer from the 
mortgagor or the registered owner claiming under him ami nun 
he obliged to resort to a Court of equity to compel such a con. 
veyance. Sec. 88 provides for the registration of old form 
instruments dealing with lands registered under the new system 
As to its “operative parts,” when so registered such an instru
ment is declared to have the same effect as “an instrument of 
like nature under the new system.99 Estates or interests in l.»nd 
under the new system are transferable not by execution and 
delivery of an instrument, but only by and upon registration of 
it (secs. 80 and 81). An unregistered instrument merely con 
fers a right or claim to its registration (see. 90). An old form 
mortgage of land under the new system, though its registration 
should be procured under sec. 88, does not transfer to the mort 
gagee any estate or interest in the mortgaged premises sec 
100). But sec. 88 nevertheless provides that—

The mortgagee may. for the purpone of foreclosure or sale under 
the mortgage, elect to proceed either under the provision- of thi* 
Act, or as if the lands were subject to the old system.

Should lie exercise the latter option and proceed to sell 
under his power of sale without reference to the registrar, hav
ing no estate or interest in the land, he could not, in the alwnve 
of some statutory provision giving that effect to his conveyance, 
vest any legal title in his purchaser: lie Flodson ami II mr,>■' 
Contract, L.R. 35 Ch. I). 668. Such a provision is made by 
see. 112 in respect of conveyances by mortgagees in the exercise 
of powers of sale contained in mortgages affecting the laiiil 
before it was brought under the new system:—

Vpnn the registration of any memorandum or instrument or tran
ter executed . . . by a mortgage* selling under the power of salt 
in any mortgage which alTecled the land when the first certificate of 
title issued therefor, the estate or interest of the owner of the land 
mortgaged or inoumliered shall pass to and vest in the purchasers.etc 
In the case of a purchase from a mortgagee exercising mule! 

the old system the power of sale in an old form mortgage régis 
tered under sec. 83 against new system land, unless the mon 
gagee had been made the mortgagor’s attorney to convoy his 
estate and the sale was made while the mortgagor was si III the 
owner of the land, the purchaser or transferee would acquire 
merely an equitable interest or an equitable right to a transfer 
which the mortgagor, or his representative, would In* com pi liable 
in a Court of equity to perfect by a legal transfer of tin mort
gaged property.
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If, therefore, it is competent for the registered owner of 
land under the new system when giving » mortgage under the 
Act to confer upon his mortgagee a power of sale independent 
of and additional to the inherent statutory power conferred by 
sees. 109 and 110 and exercisable without reference to those 
sections, no ease having been made of fraud or mistake affect
ing the creation, or of imposition or unfair dealing affecting 
the exercise of the power here in question, I see no reason why 
the sale under it by the assigns of the mortgagees should not lie 
upheld as giving to their purchasers an « interest or
right enforceable against the mortgagor or his representatives, 
or why the plaintiff, who was that purchaser, should not in this 
action obtain appropriate relief. In the absence of a provision, 
such as is in see. 112. or of a power of attorney from the
mortgagor enabling the mortgagee effectually to transfer the 
mortgaged land to. and to vest it in his purchaser, the latter 
must, if the mortgagor or his representatives will not voluntar
ily execute a transfer in his favour, seek the aid of the Courts 
to perfect his title and to put him in a position to become the 
registered owner.

h'inding nothing in tin- statute» which ousts their jurisdic
tion. I know of no reason why the Courts should not grant to 
the plaintiff the relief to which he has shewn himself to l>e 
entitled. But can the owner of hind registered under the “new 
system” give to his mortgagee a power of sale other than the 
statutory power and exercisable without observance of the re
quirements of sees. 109 and 110 of the Act? There is no clause 
in the Real Property Act which forbids him doing so. Neither 
can it be said that the existence of such a right would la» in
compatible with any provision of the Act or destructive of any 
right which it confers or of the machinery which it provides 
for tin* cases to which it applies. All that the statute enacts is 
that, without an express power of sale being given him in his 
mortgage, a mortgagee taking a statutory form of mortgage is 
authorized and empowered to sell the mortgaged land. If he 
should elect to exercise this statutory power certain terms ami 
conditions are prescribed which In* must observe. But. nowhere 
din's the Act say that the statutory power shall be the only 
|K>wer of sale which a mortgagee of land under it shall 
have or exercise or that any other power of sale which 
the mortgage may purport to give shall be exercisable only 
on terms and conditions the same as those prescrilied for 
the exercise of the statutory power. Neither is it provided 
by sits. 109 and 110, or by any other section of the Act, that, in 
every case ami notwithstanding any provision to the contrary 
which may have been made in the mortgage, it shall In* the 
right of a mortgagor that his mortgagee shall not exercise any 
power of sale of the mortgaged premises until there has l»een

8403
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one month’s default and fas the Act stood prior to 1900. or 
1902),until a notice has been given by the mortgagee under sec. 
109 and another month has elapsed after the giving of sm-h 
notice. No such right is conferred on the mortgagor. All that 
the statute provides is that, if the mortgagee wishes to avail 
himself of the statutory power of sale which it confers, lie may 
do so only upon observing the prescribed conditions. In this 
respect the provisions of the Manitoba Real Property Act an* 
similar to those of Lord (’ranworth’s Act. No one ever thought 
that the provisions for a statutory power of sale made by that 
legislation prevent mortgagors and mortgagees contracting fur 
independent and additional powers of sale upon such terms s 
they may think proper.

It is contended for tin* respondents, however, that it is a fair 
and reasonable implication from the Act taken as a whole that 
the legislature intended to deny to mortgagors and mortgugni 
of land under it the right of contracting for any special power 
of sale and to prevent a mortgagee of such land obtaining aux 
power of sale other than that which the Act itself confers on 
the statutory mortgagee; and in support of this view great re- 
liance is placed on the fact that a mortgagee of land under the 
Act acquires no estate or interest in it.

In examining the statute in order to discover whether it 
affords evidence of any plan or scheme of legislation incomp.it 
ible with the existence of a right to provide in the statutory 
mortgage for a special power of sale exercisable independently 
of secs. 109 and 110, 1 find that in sec. 99 a form of mortgage 
of new system laml is prescribed. Hut by clause (*) of see. :i 
it is provided that :—

Whenever a form in the schedules hereto is directed to lie used 
such direction whall apply equally to any form to the like elTeel 
and any variation from such forms not being a variation of a matter 
of substance shall not affect their validity or regularity hut tk ' inn. 
lie used with such alterations as the character of the parties or the 
circumstances of the case may render necessary.
On turning to the prescribed form, I). I observe that in the 

third clause it contemplates special provisions being made 
“Here set forth special covenants if any” see. 157 of the statute 
provides that—

Kvery covenant and power declared to la» implied in any instrument 
by virtue of this Act may lie negatived or modified by expre-- 
via rat ion in the instrument or endorsed thereon.
Although the power of sale given by sec. 110 is not “declared 

to In* implied in” the statutory mortgage, as are the covenant 
for indemnity mentioned in sec. 89 and the covenants and 
powers in statutory leases mentioned in sees. 94 and !• ». I 
incline to the view that the power of sale given by sec 110 
should lie regarded as within the provisions of see. 157. Hut
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whether that is or is not the case, the special power of sale 
given by the mortgage now under consideration was a “special 
covenant” and was an alteration in the nature of an addition to 
the prescribed form which it was. in my opinion, competent for 
the parties to make, if they thought “the circumstances of the 
case rendered it necessary,” a.d it was not “a variation in sub
stance” and certainly did not affect the “validity or regular
ity” of the instrument.

It is not the scheme of the Act that the implication of 
statutory covemnts or powers in other instruments should pre- 

the introduction of express covenants and powers of an 
entirely different character and not mere modifications of the 
implied covenants and powers, or the enforcement, in the event 
of breaches, of such express covenants or of any special remedies 
for which the parties may have contracted. This has been 
held in respect to the clauses in the New South Wales and 
South Australian Acts similar to sirs. 93-90 of the Mani
toba statute, which provide for implied covenants and 
powers in leases and for the determination of such leases by 
proceedings in the registrar’s office- where there has been non- 
olwervance of the implied covenants: linker's Creek Consoli
dai* <i, etc. v. Hack, 15 N.S.W. L.R. (Eq.) 207 ; Buck nail v. Reid, 
10 S..X.L.R. 188.

Provision is made by secs. 83 and 112 of the Act already 
alluded to for the exercise by a mortgagee in certain cases of 
powers of sale in respect of new system land other than that 
conferred by the statute and without observance of the provi
sions of secs. 109 and 110. The bases on the
presence in the statute of secs. 83 and 112 an argument, un
doubtedly entitled to some weight, that they indicate an inten
tion on the part of the legislature that, except in the cases 
thus specially provided for, no power of sale other than the 
statutory power conferred by sec. 110 shall be exerc" " > by a 
mortgagee of new system land. 1 rather think, however, that 
these provisions indicate that the Act was not meant to Ik- so 

as the respondents contend; that contractual powers 
of sab- other than the statutory power are not precluded; anil 
that, while, except in the special case dealt with by see. 112, 
the statute does not facilitate the exercise of contractual powers 
specially created, or aid or give efficacy to transfers made under 
them, persons using them and claiming under them arc per
mitted to assert and exercise such rights as their contracts ex
pressly give them and to obtain such relief as the Courts may 
allow.

There is nothing to prevent the parties inserting a provision 
enabling the mortgagee who exercises a special contractual 
power of sale to convey to his purchaser as attorney of the 
mortgagor the latter's estate in the mortgaged land. Because
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not essential to its exercise, the power of sale does not, I think, 
carry such a power of attorney as a necessary incident. To 
avoid the expense and delay involved in recourse to the Courts, 
such an express provision would, however, seem to be reason
able and desirable in the interest of all parties whenever a 
special contractual power of sale1 is given. Hut when the mort
gagee is not so empowered to convey the mortgagor’s estate, or 
where the mortgagor has parted with his estate, I perceive no 
reason why the purehaser under a special power of sale lawfully 
exercised may not successfully invoke the equitable juris
diction of the Courts.

If this view be not correct it would be impossible for mort
gagors and mortgagees to provide for the sale of land mortgaged 
under the new system until there had been one month s de
fault as the Act now stands, and, as it was prior to the introduc
tion in 1900, or 1902, of the proviso to sec. 110, until there had 
been at least two 1110111118’ default and certain notice had been 
given. In many cases where the property dealt with is highly 
speculative in character or where for other reasons the mort
gagee is willing to lend his money only if enabled in the event 
of default to realize immediately upon his security, owners of 
registered land might find themselves seriously embarrassed 
and perhaps even driven to sacrifice it because unable to 
obtain a loan upon it. Again, if the statutory power of sale 
is the only permissible power, and if it is necessarily inherent in 
every mortgage (as it must be unless it may be negatived under 
see. 157) an owner of new system land insisting that his mort
gagee should have no power of sale whatever, would find him
self unable to give a mortgage on his land.

Having regard to the tendency of modern legislation to
wards permitting freedom of contract in dealing with land as 
with other property and to the inconveniences and difficulties 
which such a construction of the statute would entail, 1 think 
we would not be justified in assuming that the legislature meant 
to tie the hands of owners of land registered under the new 
system, as is contended for the respondents, unless, that inten
tion not being distinctly expressed, it is abundantly clear that 
the scheme of the Act would lie defeated if the contrary view 
should prevail.

Notwithstanding the explicit language of sec. 80 that 
Every transfer (of land) shall when registered operutv as an 

absolute transfer of all such right and title as the transferor bed 
therein at the time of its execution unless a contrary intention be 
expressed in such transfer.
I have no doubt that where it was intended to operate as a 

security for money, a registered transfer of land under the Act 
may, as lietween the parties, have no greater effect than a mort
gage of land hud under the old system, and that it is within
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tho power of a Court clothed with equitable jurisdiction to de
clare that the person registered as owner under such a transfer 
is merely a mortgagee and that his transferor has an equity of 
redemption in the land and to require the person registered as 
owner to submit to redemption. That sueh a Court may exercise 
this jurisdiction where there is an unregistered deed of defeas
ance was determined in Sander v. Twigg, 13 V.L.R. 765. That 
it can afford the same relief where it is proved that the real un
derstanding of the parties was that a transfer though absolute 
in form, should he taken by way of security only is, 1 think, 
equally clear—anil that apart from the provisions of see. 126 
of the statute: Williams V. Bor, 44 Can. S.C.R. 1.

I make this passing allusion only because it is illustrative 
of the equitable jurisdiction which the statute, notwithstand
ing its sweeping terms, should he held -lot to have destroyed. 

Although sec. 71 declares that—
Every certificate of title hereafter or heretofore issued under thia 

Act shall, so long a* the same remains in force and uncancelled lie 
conclusive evidence at law ami in equity as against His Majesty and 
all persona whomsoever that the jn-rson named in sueh certificate ia 
entitled to the land described therein for the estate or interest therein 
specified;

were it not for the express provision of see. 7.'», the title of n 
registered owner of land holding sueh n certificate would never- 
the less he cxtinguishahlc by adverse possession for the period 
prescribed by the Statute of Limitations: Hi lise v. (Juiltcr, 
118H7] A.C. .*167.

Without committing myself to the proposition advanced by 
Mr. Coyne that the .Manitoba Real Property Act “merely in
troduced a simpler system of registration” and did not in any 
other respect interfere with, modify or displace the general law 
respecting real property, I think, that, in view of the instances 
to which 1 have alluded, it cannot be said that there is any clear 
or well-defined scheme of the Act to which it would he repug
nant that a mortgagee should he given hy contract a special 
power of sale independent of, and exercisable without refer
ence to the provisions of sirs. 109 and 110. It would have been 
so very easy for the Legislature to have provided, if that were 
its purpose, that, whenever the provisions of his mortgage, a 
mortgagee of land under the new system should not have or 
exercise over the mortgaged land any power of sale other than 
that conferred by the statute, that, in the absence of sueh a pro
vision. 1 think we would not lie justified in assuming that it 
was intended that this should In- the effect of the statute.

The argument against the existence of the right to confer 
any power of sale other than the statutory power based on the 
fact that the mortgagee has no estate or interest in the land 
loses any force it might otherwise have when we find that, not-
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withstanding that fact, a contractual power of sale and its <x 
ercisc without reference to the provisions of sections 109 # / -/.
are expressly permitted under sec. 83, the purchaser, in the 
absence of a speeial provision in the mortgage enabling tin- 
mortgagee to convey the mortgagor's estate, being left to obt.nu 
title either by the voluntary act of the mortgagor or his repre
sentatives, or through the intervention of a Court of equit.v

Although the observation of Lord Macnaghten that “no one,
I am sure, by the light of nature ever understood an English 
mortgage of real estate” (Samuil v. Jar rah, etc., [19041 AC. 
323, 326) may be applied with peculiar fitness and significance 
to a mortgage under the Manitoba Real Property Act, I am for 
the foregoing reasons of the opinion that it is competent for 
the parties to such a mortgage to provide for a special power of 
sab* exercisable without reference to the provisions of sees. 
109 and 110; that in the mortgage now before us this has Iwi-n 
sufficiently done; that, in the absence of any proof of fraud or 
mistake in its creation or of imposition of unfairness in its ex
ercise, the power was effectual and was well exercised; ami that 
the plaintiff obtained if not an equitable interest in the land 
at least an equitable right to a conveyance of the land from the 
mortgagor or his representatives which the Court in the ex- r 
eise of its equitable jurisdiction will recognise and enforce

I would, therefore, with respect, allow the plaintiff’s appeal 
with costs.

Judgment should, in my opinion, be entered declaring that 
the sale of the lands to the plaintiff was a valid and proper e\. 
ercisc of the power contained in the mortgage in question and 
directing that the defendants, the National Trust Coin pan} in 
whom as personal representatives of the deceased mortgagor, 
the legal ownership of such land is vested under 5 and 6 Bdw. 
VII. (Man.), eh. 21, shall execute and deliver a transfer of 
such lands to the plaintiff, and that, upon the plaintiIf tiling 
in the land titles office such transfer together with the deed exe
cuted by the mortgagees in the exercise of the power of sale, 
the district registrar shall cancel the existing certificate of title 
and issue a new certificate of title to the lands in question in 
favour of the plaintiff for such estate as the mortgagor held 
therein. The plaintiff should also have his costs of this action 
including the costs of the appeal to the Court of Appeal for 
Manitoba.

Hrodei r, J. :—I concur with the views expressed by Mr. 
Justice Duff.

Appeal dismissed with costs; IniNQTON and Angus. JJ., 
dissenting.
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KLINE v. DOMINION FIRE INSURANCE CO.
Ontario Court of Appeal, Jlost, C.J.O., Harrow, Ilarlaren, Meredith, 

Magee, JJ.A, February 15, 1912.
1. INSURANCE (8 IIE 1—91)—FlHE 1 NNI'RANCK OX (iOODH—CHANGE OF

LOCATION*.
Antedating a consent to a transfer, of a tire insurance policy cover

ing a stock of goods on their removal from one warehouse to another, 
will not operate to hind the insurance -ompany, when obtained after 
the fire but without disclosing the fact, in the knowledge of the in
sured, but not known to the insurance company that the fire had al
ready occurred.

2. Ixsvraxce (8 VC—212)—Fire ixhi ranch policy—Assent to trans
fer AFTER LOSS.

An insurance company in giving a formal assent to a transfer al
ready made of the insured goods to another building will not Is- held 
to have waived their right to afterwards claim on learning that a 
fire had already destroyed the goods that the rights of the parties lie
ra me fixed at the time of the fire, and that it was an implied term 
of the consent that no loss had occurred whereof prompt notice had 
not been given to the insurance company as required by the terms of 
the policy.

Ai*pf.\l by plaintifl's from tin* judgment of Sutherland, J., 
dismissing the action.

The appeal was dismissed.

January 1C, 1911. The action was tried by Sutherland, J., 
without a jury, at Toronto.

Ijeighton McCarthy, K.C., and Frank McCarthy, for the plain
tiffs.

//. Cassels, K.C., and It. S. Casuels, K.C., for the defendants.

March 18, 1911. Sutherland, J.:—The plaintiffs, a com
pany incorporated under the law’s of Florida, seek in this action 
to recover from the defendants, an insurance company with their 
head office at the city of Toronto, the sum of 82,000, under the 
terms of a policy of insurance dated the 1st Septeinlier, 1908, 
and numbered 200345. The stock of merchandise insured con
sisted of leaf tobacco and other materials then contained in a 
building situated on the south-east corner of Love and Washing
ton streets, in the city of Quincy, Florida. The policy was 
issued in the city of New’ York, for the defendants, by a firm 
of insurance agents named Dickson & Twevddale, who had some 
time before, under a verbal arrangement made with the defen
dants, become their agents there, and were in the habit of filling 
out and issuing the policies. They had been supplii*d with a 
rubber stamp facsimile of the name of the president of the de
fendant company, Robert F. Massic, for use as required.

In the month of Octolier, the plaintiffs had applied for per
mission to transfer the policy so as to cover similar property 
while contained in another building owned by the Owl Com
mercial (’ompany, situated east of and in the suburbs of the said

ONT
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ONT*. cjty of Quincy. The course of procedure pursued on that on-a- 
c A sion and attempted to be followed on the occasion in question 
1912 was as follows:—
■— The plaintiffs applied to one McFarlin, an insurance agent
rN1 at Quincy, and he in turn communicated with Ring & C«» a 

Dominion firm of insurance underwriters at New York, who had in the 
In^'co instance procured the issuance of the policy to the plain-

_!   tiffs. This policy was sent back to Ring & Co. by McFarlin,
Sutherland, j. anti received by them apparently on the 14th October, 1908.

Ring, who is called, says that he probably dictated the indorse
ment by way of assignment.

Retaining the policy in their own possession, they sent the 
indorsement by one of their employees, called by one of t he 
witnesses a “placer,” to Dickson & Tweeddale. The indorse
ment was left with them, so as, when confirmed by the defen
dant company, to be handed back to Ring & Co., to be attached 
to the policy.

At the same time that the indorsement was left with Dickson 
& Tweeddale, what is known as a “binder” was secured from 
them; and the one in connection with the first assignment is 
said to be similar to the one in evidence and marked as exhibit 3. 
Such documents contain a dated memorandum of the proposed 
transfer, the number of the policy, and the name of the com
pany, and are acknowledged in some form by the persons re
ceiving the indorsement from the applicants or their represent* 
tives. These binders are temporary documents, to be held by 
the applicants, apparently, for a few days until the return of the 
policy, with the signed consent of the company to the indorse
ment agreeing to the transfer, and being intended, in the mean
time, to hold the transfer as binding.

In the case of the October, 1908, transfer, Dickson & Tweed
dale apparently used the rubber stamp already mentioned, as 
it appears at the foot of the indorsement as follows, “Robert 
F. Massie, Prest.;” and there are the initials “J. B. C.” appa
rently verifying it, and said to be the initials of a man named 
Clark, then one of the managing underwriters of the New York 
State Department and in the service of the firm of Dickson & 
Tweeddale.

This indorsement did not apparently come to the knowledge 
of the defendants until about the 4th December, 1908. They 
did not then question it, because, though the notice only reached 
them after they had discontinued Dickson A Tweeihlaic’s 
authority, they recognised that that firm had dealt witli the 
matter before its revocation.

In connection with the said first assignment, Ring A 1'<>•. 
on getting the company’s consent, signed in that way, to the 
indorsement, attached the latter to the policy, and returned 
both to McFarlin.
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The defendants say that, on or about the 28th November, 
1908, the business relations between them and Dickson & Tweed- 
dale, having proved unsatisfactory, were verbally terminated by 
their president and manager, Massic, in New York. The accounts 
were settled between them, and lie took away the stamp at that 
time. He says that never after that had Dickson & Tweeddale, 
or any one in their employ, authority to act for the defendant 
company. He admits that nothing was done in the way of 
advertising the revocation of that authority or to give notice 
to people who had dealt with the defendants through Dickson 
& Tweeddale, that it had been terminated. He says that the 
arrangement, being a verbal one in the first instance, was ter
minated in the same way at the end.

It is then said by the plaintiffs that shortly before the 14th 
January, 1909, desiring to secure a retransfer of the policy so 
as again to cover similar property in the premises where the 
merchandise originally was, viz., at the south-east corner of 
Love and Washington streets, they took the same course as 
before. They applied to McFarlin, and he to Ring & Co., again 
sending on the policy. A “placer” from Ring <k ('o. was again 
sent to the office of Dickson & Tweeddale, where, apparently, 
he came in contact with one August Schekira, an employee in 
their insurance office. Schekira at this time was twenty years 
of age, and says that, ('lark having left the employment of Dick
son & Tweeddale some time before, he discharged some of the 
duties Clark had previously been performing. He says he under
stood that Dickson & Tweeddale were still representing the de
fendants in New York, but had no knowledge of any contract. 
Neither Dickson nor Tweeddale was in the office on the 11th 
January, 1909, when Ring’s “placer” came in and handed to 
Schekira an indorsement said to be in similar terms to the one 
now attached to the policy, and dated the 14th January, 1909. 
Schekira received the indorsement and filed it in the office of 
Dickson & Tweeddale, and initialled a binder, of which exhibit 3 
is a copy, and which contains the following in writing across 
isl face: “Transfer to cor. Love and Washington Sts., Quincy, 
Fla.;” and has printed across it the following: “The under
signed companies accept the above as per the amounts set oppo
site their respective names, and make the same binding from 
foregoing written date, subject to conditions of policy issued by 
respective companies. Void on delivery of policy to Charles 
K. Ring & Co.” It also has in writing the following: “Company, 
Dominion, No. 200345. A.C.9.”—the A.C.S. being Schekira’s 
initials.

Schekira admits that he did this without consultation with 
or any direct authority from either Dickson or Tweeddale. lie 
also admits that he did not communicate with the defendants 
with respect to the indorsement put on file, as that was not in 
the line of his duties.
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It appears that in a few days the firm of Dickson <fc Tweed- 
dale came to grief, and he left its employment. The defendants’ 
manager says that no word of the binder in question or the said in
dorsement ever came to the knowledge of the defendants until 
after this suit was commenced. He also says that he knew of 
Schekira only as a junior clerk in Dickson & Tweeddale’s offin

Ring testified, in the course of his evidence, that his linn 
endeavoured from time to time to get from Dickson & Tweed- 
dale the indorsement ratified by the company, but were unable 
to do so. It is not shewn, however, in what way this was being 
done. It would seem that, if cither Dickson or Tweeddale had 
bee n applied to, Ring & Co. would have been informed that they 
no longer had authority to act for the defendant company. The 
efforts of Ring & Co. to secure the signing of the indorsement 
never came to the defendants’ attention. Ring says that, under 
these circumstances, about the 7th March, 1000, he met one 
Stinson, of the insurance brokers’ firm of McLean Stinson <V 
Co. Limited, Toronto, at Niagara Falls, and gave him a dupli
cate of the indorsement which had been given by his “placer” 
to Schekira on the 14th January, and at the same time handed 
him the policy. He says that the first indorsement was never 
got back from Dickson & Tweeddale.

Apparently, Stinson did not deliver to the defendants or bring 
the indorsement given to him by Ring to their attention for some 
time after receiving it.

On the 19th March, 1909, the fire occurred in the premiss 
on the south-east corner of Love and Washington streets, and 
the insured property is said to have l>een totally destroyed. Un 
that same day, Ring telegraphed to Me loan Stinson & Co. 
Limited as follows: “Has Dominion policy covering Kline 
Brothers given Mr. Stinson been indorsed? Wire immediately.”

He is not clear whether he did this before or after learning 
about the fire. He learned of it on that day. He s|x*aks of hn\ ing 
written a letter a couple of days Indore to McLean Stinson <V 
Co. Limited about the matter of the indorsement, but it is not 
produced. It appears very likely that this telegram was -ent 
in consequence of learning of the fire.

On the following day, the 20th March, McLean Stinson & 
Co. Limited sent the renewal indorsement to the defendants, 
enclosed in a letter; and, not having received any acknowledg
ment thereof, wrote again to the defendants on the 25th March 
as follows: “Some time ago we forwarded to you an indorse
ment to t>e attached to policy 200345, Kline Brothers < nn- 
pany. As we would like to dispose of this matter, we would ask 
you to kindly let us have this as soon as possible, and oblige."

Neither Ring & Co. nor McLean Stinson & Co. Limited if 
the latter knew of the fire, which does not uppear) had mean
time apprised the defendants thereof, and they were not other-
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wise aware of it. Their secretary.Neil W. Renwick, under these cir
cumstances, subsequent to the fire, and thinking the matter was 
purely a formal one, without even changing the date of the in
dorsement as drawn, viz., the 14th January, 1909, stamped with 
a rubber stamp the name of the defendant company at the foot 
of the indorsement and signed as secretary.

On the 27th March, 1909, Renwick returned to McLean 
Stinson & Co. Limited the indorsement, enclosed in a letter in 
the following terms: “We are returning herewith removal in
dorsement as forwarded in your favour of the 20th. We have 
completed the same and altered our records accordingly.”

Under these circumstances, the defendants are contesting the 
policy

The plaintiffs have apparently, and upon the evidence, sus
tained loss entitling them otherwise to make and maintain their 
claim, if the policy was at the time of the fire in force so as to 
cover goods in the original premises.

It is admitted by the defendants that Dickson «fc Tweeddale 
had authority to issue the policy in the first instance, and that 
it was in force at the time of the fire, in so far as covering goods 
in the Owl Commercial Company building.

I do not think that the binder left by the “placer” with 
Schekira on the 14th January, 1909, was of any force. The 
arrangement or contract referred to therein was never indorsed 
on or added to the policy. It states that it is attached to and 
forms a part of the policy in question. It was never so attached, 
and neither Schekira nor Dickson & Tweeddale nor the defen
dants ever had the jxdiey in their hands to which to attach it. 
Neither Dickson A: Tweeddale nor Schekira, at the time it was 
initialled by the latter, any longer had any authority to act in 
any way for the defendants. I do not think Schekira at any 
time had. I referred to his evidence. Rut, in the absence of any 
testimony by either Dickson or Tweeddale, I cannot see or hold 
that he had authority to bind them, let alone the defendents: 
1 Yalkemlle Match Co. v. Scottish Union and National Insurance 
Co. (1903), (i O.L.R. 074, and cases therein cited.

Not only did the binder then, in my opinion, have no effect, 
but the indorsement left with Schekira never came to the know
ledge of the defendants, nor was ratified by them.

As to the second indorsement, it is clear that, at the time 
the fire occurred, it had not been brought to the attention of the 
defendants nor ratified by them. It was the duty of the plain
tiffs, who knew of the fire, at once to notify the defendants. 
They do not ap|x»ar from the correspondence to have done this 
until after they had obtained the alleged consent of the defen
dants as indicated. It was also, 1 think, the duty of King, when he 
learned of the fire, to notify the defendants. It is plain that 
the defendants had given no consent of any kind to the rv-trans-
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fer at the time of the fire. There was, at that time, no binding 
contract between the parties to re-transfer. But, it is said, I 
the plaintiffs, that the defendants subsequently ratified the in
dorsement, and arc bound; and in this connection they point 
to the fact that the indorsement bears date1 on its face the 14th 
January, 1009. I do not think that that date can affect tin- 
matter. The alleged ratification admittedly was not given on 
that date. The only reason that the date was left unaltered, 
and the real date not inserted, was because it was treated by Un
official of the defendants as a mere matter of form. The real 
date of the alleged ratification was subsequent to the date of 
the fire. But such alleged ratification was made under a mi- 
take of fact, and in ignorance that, at the time, the merchandise 
in question had been destroyed by fire. Apart from such alleged 
ratification, the policy was then covering no merchandise in 
the premises on the corner of Love and Washington streets, and 
the plaintiffs could claim no benefit as to insurance under the 
policy in qiiestion on the same.

I do not think that the alleged ratification is binding on the 
defendants, under these circumstances. The defendants cannot, 
I think, lie said to have waived their right to object to the allegnl 
ratification, when it is apparent that it was obtained without 
their knowledge of the fire, and with that fact known to the 
plaintiffs and their agent and withheld : Nippolt v. Firemen's 
Insurance Co. of Chicago (1804), 50 N.W. Repr. 101; We*t< rn 
Auvranct Co. v. Doull lss'i . 12 Can 8.C.B. 146, a1 i> I 
drover d: Grover Limited v. Mathews, 11910] 2 K.B. 401.

There will be judgment for the defendants with costs.
The plaintiffs, by consent of the defendants, api>enled directly 

to the Court of Appeal from the judgment of Sutherland, .1.
Leighton McCarthy, K.C.. and Frank McCarthy, for the plain

tiffs. The defendants are bound by the “binder” dated the 
14th January. This binder was obtained in the ordinary conns* 
of business from A. C. Schekira, a clerk in charge of the office of 
Messrs. Dickson & Tweeddale, who were the agents who issued 
the policy to the plaintiffs in the first instance. It was through 
Dickson & Tweeddale that the transfer of the 14th October was 
effected by J. D. (Mark, the predecessor in office of A. C. Schekira. 
The binder in question was obtained in the usual course of busi
ness. The indorsement was not obtained at the time, owing to 
the unsettled condition and the subsequent closing on the 23rd 
January of the office of Dickson & Tweeddale. The plaintiffs 
and the clerk Schekira had no knowledge whatever of the dis
continuance of the agency of Messrs. Dickson & Tweeddale !«»r 
the defendants. There had been no notification or publication 
whatever of the fact: Halsbury’s Laws of Kngland, vol. 1, p. l.r>8; 
Story on Agency, 0th cd., p. 505, sec. 443; Campbell's Ruling 
Cases, vol. 2, p. 357; Insurance Co. v. McCain (1877), 9ti U.S. 84,
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at p. 80; McNeiUy v. Continental Life Insurance Co. (1870), 0NT- 
GG N.Y. 23; Campbell v. National Life Insurance Co. (1874), c A 
24 C.P. 133, at p. 144; Clement on Fire Insurance, vol. i»i»
2, pp. 458 (rule 25), 407, 409 (rule 43), ami 470 (rule 44). As -—-
to the contention that Dickson <fc Tweeddale could not delegate Ku*e

the authority to Schekira, see (’lenient at p. 470; Hossiter v. Dominion

Trafalgar Life Assurance Association (1859), 27 Bcav. 377; (îoode f,re
v. (ieorgia Home Insurance Co. (1895), 23 S.E. ltepr. 744, at p. 745. N®'_ *
The fire occurred on the 19th March ; but, so far as the evidence Argument 
discloses, neither Stinson nor the defendants had any knowledge 
of the fire until after the 20th March. It is clear, on the evidence, 
that such transfers arc purely formal matters. The transfer 
of the 14th October was accomplished by means of a rubber 
stamp, and the defendants had no notice thereof until the 4th 
December. The indorsement obtained in March was put through 
the head office in a most informal manner. It is admitted that 
Dickson & Tweeddale were general agents of the defendant com
pany; that they had authority to issue the policy in question; 
and that they had authority to effect the transfer of the 14th 
October. The transfer was duly effected, and the policy covered 
the property destroyed in the place in which it was destroyed; 
and the indorsement obtained, as is the usual practice, in March, 
dated the 14th January, ratified and confirmed the binder of 
the same date and as such is binding on the defendants; Cooley's 
Briefs on the Law of Insurance, 1905 ed., vol. 1, p. 535; Putnam 
v. Home Insurance Co. (1877), 123 Mass. 324; Marsden v. City 
and County Assurance Co. (1806), L.R. 1 C.P. 232; Canada Fire 
and Marine Insurance Co. v. IVcs/eni Insurance Co. (1879), 20 
Or. 204. If Dickson & Tweeddale were in the position for which 
we contend, then Hawthorne v. Canadian Casualty and Boiler 

' 1907 , 14 < I.L.R *66
11. Casscis, K.C., for the defendants. The judgment appealed 

from is right, and should be affirmed. It is admitted by the 
plaintiffs that the insurance jHiIicy in question was transferred 
in October, 1908, so as to cover property while contained in a 
building known as the Owl Commercial Company’s warehouse; 
and that, unless there was a further valid transfer, the policy 
did not cover the property which was burnt. There was, I sub- 
nlit, no valid transfer of the insurance. The plaintiffs rely in 
the first place on the transfer assented to by the defendants in 
Toronto on the 20th March, 1909; and, in the alternative, on 
the informal assent given in New York on the 14th January,
1909; but neither the formal assent nor the informal assent is 
valid or binding on the defendants. The formal assent is invalid 
because it was given after the fire had occurred, without know
ledge by the defendants of that fact, and with knowledge but 
non-disclosure by the plaintiffs of that fact : Western Assurance 
Co. v. Doull, 12 Can. S.C.It 440 : //<ndriekson v. (Jmin Insurance
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QNT Co. (1871), 31 U.C.R. 547. The assent given in New York is 
q A also invalid because the agency of Dickson & Tweeddale had 
1012 been terminated before that assent was given by their clerk, 
7— and neither they nor any one in their employ had at that time 

Kunr any poW(»r t>0 bind the defendants in any way: Pigott v. l.m- 
Dominion ployer.s' Liability Assurance Corporation (1900), 31 O.R. 660. 

Firk Even if the agency of Dickson & Tweeddale had not been ter- 
ns^Co. minated, the assent alleged to have been given by the clerk 

Argument Schekira would not have been binding on the defendants. Dirk- 
son & Tweeddale had not assumed to delegate to him, and could 
not delegate to him, the discretionary power which, if the ag< cy 
had not been terminated, would have been vested in them, and 
Schekira had no authority in writing to represent the defendants 
and no implied authority to act on their behalf: Summers \. 
Commercial Union Assurance Co. (1881), 6 Can. S.C.R. 19; Can
adian Fire Insurance Co. v. Robinson (1901), 31 Van. S.v.R. 
488; Lount v. London Mutual Fire Insurance Co. (1905), 9 O.b. 
R. 699. Then, too, the assent alleged to have been given by Sche
kira was at most a temporary assent, for the convenience of Char
les E. Ring & Co. No notice of it was given to the defendants; 
and, in any event, it lapsed and came to an end long before the 
fire occurred: Nippolt v. Firemen's Insurance Co. of Chicago,
59 N.W. ltepr. 191; Grover it1 Grover Limited v. Mathews, (1910] 
2 K.B. 401; Skillings v. Royal Insurance Co. (1903), 0 O.L.R. 
401; Dohmen Co. Ltd. v. Niagara Fire Insurance Co. of City of 
New York (1897), 71 N.W. Repr. 69; Mead v. Phénix Insurance 
Co. (1893), 158 Mass. 124; Hamblet v. City Insurance Co. (1888), 
36 Fed. Repr. 118; Burlington Insurance Co. v. Campbell (1894),
60 N.W. Repr. 599.

McCarthy, K.C., in reply. The evidence shews that Dickson 
& Tweeddale had notice of the transfer.

February 15. 1912. G arrow, J.A.:—Appeal by the plaintiffs 
from the judgment at the trial, of Sutherland, J., who dismissed 
the action.

The action was brought to recover the sum of $2,000 upon 
an insurance policy issued by the defendants in favour of the 
plaintiffs, whereby the defendants agreed to insure the property 
of the plaintiffs contained in a building in the city of Quincy, 
in the State of Florida, for one year, against loss by fire.

The facts are set out very fully in the judgment of Suther
land, J.; and, as I agree in the result, I do not think it necessary 
to repeat them at any length.

As will be seen, Sutherland, J., in dismissing the action, 
proceeded upon two main grounds: (1) the absence of authority 
in Mr. Schekira, the clerk in the defendants' New York agents' 
office, to consent tor the defendants to a transfer, or even to i-ue 
a “binder;” and (2) that the consent to the transfer obtained 
at the defendants’ head office at Toronto, after the fire, could
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not he upheld, it having been given in ignorance that a fire had 
occurred.

The second conclusion seems to he undoubtedly correct. The 
fire had completely altered the relation of the parties, and had 
fixed their respective rights and obligations under the contract 
as it then stood: sec Skillings v. Royal Insurance Co., G O.L.R. 
401, at p. 40"). That the consent was antedated is, I think, of 
no consequence. The defendants cannot, under the circum
stances, be assumed to have intended thereby to ratify the 
“binder” issued by Mr. Schekira, of which, upon the evidence, 
it is clear that they then knew nothing.

As to the other ground, I have had more difficulty. The 
defendants’ agents, Dickson & Tweeddale, consented to the 
earlier transfer, with the apparent approval of the defendants. 
That transfer was put through the agents’ office by Mr. Clark, 
an employee, and initialled upon its face by him, and not by the 
agents themselves or either of them. This the defendants must 
be assumed to have known when they received particulars of the 
transfer on the 4th December following. Nor does Mr. Massie, 
the defendants’ president, when called as a witness, disapprove 
of what was then done, either by the a? cuts or by Mr. Clark 
as their employee. There is no evidence that Mr. Clark was 
appointed in writing. So far as appears, he may have been ap- 
pointed exactly as Mr. Schekira was. When Mr. Clark left the 
employment, Mr. Schekira, who had acted as Mr. Clark’s assis
tant, continued to discharge his duties with respect to such 
transactions, which were not at all unusual. Mr. Schekira had 
so acted for several weeks before the date of the “binder” in 
question, and had in that time put through several for the other 
companies represented by Dickson & Tweeddale, although this 
happened to be the first for the defendant company. That he 
was so acting must have been known and approved by Dickson 
& Tweeddale, who, if they did not expressly appoint him to 
succeed Mr. Clark, at least did not appoint any one else to do so.

The case is not, I think, governed by the case in this Court 
of Walkerville Match Co. v. Scottish Union and National Insurance 
Co.. 6 O.L.R. 674. That was the case of a small local agency. 
This is the case of a single exclusive agency doing a large- busi
ness, in a foreign jurisdiction, for it is not shewn that the de
fendants had any other agent in or for the city, or even for the 
State of New York. Such an agency has been, not unreasonably, 
held, in this Province, to stand, as to its authority to bind its 
principals, at least in some respects, in the position of the head 
office: see Campbell v. National Life Insurance Co., 24 C.P. 133, 
at p. 144. In such an office in a great city like New York, and 
in an office doing the extensive business done by Dickson & 
Tweeddale, it could not reasonably Ik- expected that the agents 
would do everything personally. Rut what would be expected,
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and what would be reasonable, it seems to me, would be, i t 
the business, while carried on under their general supervision, 
would be managed, as to details, with the aid of subordinates 
such as was Mr. Clark, and, after him, Mr. Schekira. And a 
policy-holder, acting in good faith, would not, I think, be bound 
to see that such subordinates had been duly or efficiently ap
pointed, if they were apparently acting within the scope of an 
ostensible authority. The plaintiffs hud dealt in a similar manner 
with one subordinate, Mr. (.'lark, w*th the apparent approval 
of the defendants, and I incline to think that they were equally 
justified in the subsequent dealing with Mr. Schekira, who, 
although a young man and less experienced than Mr. Clark, was 
apparently performing the same duties in the agents’ office with 
respect to such transactions as the one in question.

I am also of the opinion that the secret cancellation of the 
agents’ authority does not affect the matter. Such agencies 
cannot be terminated in that summary way to the prejudice 
of customers who continue to deal with the office in good faith 
and without notice.

In the result, the “binder,” in my opinion, should be re
garded as if, when it was given, Dickson & Tweeddale had con
tinued to be the defendants' agents and had themselves given it.

Rut this by no means ends the plaintiffs' difficulties. The 
“binder,” it is clear upon the evidence, is only intended to he 
in force pending the production of the policy and a proper in
dorsement thereon of the change in the contract. The pr \ 
contains a provision that no officer or agent shall have power to 
waive the provisions or conditions of the policy, unless such 
waiver is written upon or attached to the policy, and that no 
privilege or permission affecting the insurance under the policy 
shall exist or be claimed by the insured unless so written or 
attached. Granting the temporary “binder” seems to have l>e- 
eome a practice, not actually warranted by the usual contract of 
insurance, owing to the exigency of the haste with which busi
ness is now transacted. Rut it is clear, and it is not unreason
able, that the formal completion should, in the interests of both 
pin-ties, take place without unnecessary delay. No actual time 
for doing so is stated, either in the “binder” or by the witnesses 
who describe the practice. The assured holds the policy. The 
next step must, therefore, come from him. He would be bound 
to produce the policy to the assurer for the purpose of having 
the further formal indorsement made. And this, I think, he 
would be bound to do within a reasonable time: sec Scammdl 
v. China Mutual Insurance Co. (1895), 1C4 Mass. 341. and 
Thompson v. Adams (1889), 23 Q.B.D. 361, where cognati sub
jects arc discussed. What is a reasonable time is, of course, a 
question of fact; and, with every desire to put no unnen >sary 
obstacle in the plaintiffs’ way in seeking to recover what appears
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to be an honest claim, I find it quite impossible to hold that 0NT 
they, and those for whom they are responsible, acted otherwise c A
than w’ith great, unnecessary, and inexcusable delay. Ring & 1912

Co., their agents at New’ York, knew before the end of January -----
that Dickson & Tweeddale had, through financial difficulties, *LJNB 
been closed up. That was matter of newspaper notoriety. They Dominion 
must have known where the head office was, and might have Due 
applied there, but did not. On the 7th March, at Niagara Falls, ÏNS‘ Co 
they handed to Mr. Stinson, an insurance agent residing in oarrow.j.A. 
Toronto, the policy and formal transfer, to obtain from the 
defendants at their head office the necessary indorsement, w’hich, 
as subsequent events shewed, could have been easily obtained; 
but, for some wholly unexplained reason, Stinson did nothing 
until the day after the fire. The result is, that, through no 
fault of the defendants, the requisite indorsement upon the policy 
not was made in time. And they are, therefore, now’ in a posi
tion, successfully in my opinion, to set that up as a defence to 
the action.

The appeal should, in my opinion, be dismissed with costs.

Meredith, J.A.:—An insurance of goods in one building or 
locality is not an insurance of them in another building or locality; 
the removal of them from one place to another requires that 
which is tantamount to a newr contract in order to preserve the 
insurance: see Pearson v. Commercial Union Assurance Co.
(1876), 1 App. Cas. 498.

The goods in question were moved from the place and building 
in which they w’ere insured to another place and building, and 
were there destroyed by fire; and, therefore, the plaintiffs can 
recover in this action, upon the policy of insurance, only if they 
had procured, before the fire, that which was tamamount to 
insurance of the goods in the place and building where they w’ere 
so destroyed.

They took steps with that object in view’; but had not, in 
my opinion, accomplished it when the fire took place.

Their first step was, through their agents, an application to 
a co-partnership firm in the city of New’ York, who had been 
the New York agents for the defendants, but had some time 
before ceased to be their agents, and w’ere in difficulties which 
brought their business to a close soon after; the application was 
made in writing upon a form, called a “binder,” which, upon 
its face, is singularly inappropriate; being in the form of an 
application for insurance, which form, when accepted, becomes 
that which is in this Province always called an “interim receipt,” 
constituting a binding contract of insurance, subject to the con
ditions of the policy to be issued upon it. Rut no premium or 
consideration was given, nor any readjustment in any respect 
attempted; so that it is quite plain that all that ought to have 
been sought, and given, was the assent of the company to change

I
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of the locality of the goods insured; and the main difficulty 
I find in the plaintiffs’ way to success in this action is, that that 
was not done, and the defendants cannot be bound, especially 
on the facts of this case, by intentions or by what ought to have 
been done, not carried into effect.

The application was presented to a young man, who was at 
the time in charge of that branch of the New York firm’s busi
ness to which the application would, in the ordinary course of 
business, be made; but he was little experienced, and the busi
ness was, as I have intimated, in a stage approaching collapse . 
Without inquiry, except to see that the application cairn1 from 
a reputable insurance broker, he, without consulting any one vise 
in the office, initialled the application, which the broker retained, 
and placed another, I suppose a duplicate, “on the file in the 
office” of his masters.

While the same policy was in force, another change of locality 
of the goods had taken place previously, and had been duly 
assented to by the defendants- the change in question was a 
removal of the goods back to the place where they were when 
the insurance upon them was first effected. On this occasion, 
the procedure adopted seems, from the evidence, to have been 
of a different character: according to the testimony of the broker 
on the first occasion, an indorsement of the policy giving con
sent to the change was drawn by him, signed by the company, 
through their New York agent, and attached to the policy by 
him, and returned to the plaintiffs. Rut, however this may he, 
when consent to the second change was sought, all concerned 
say—the brokers and the New York firm’s clerk both say >o 
very plainly—that the indorsement upon the policy could not 
be made by the New York firm; that, at that time at all events, 
it must be procured from the defendants, as it afterwards was, 
but not until after the loss.

Assuming, as I do, that, in the circumstances of this case, the 
plaintiffs might deal with the New York firm, as to this insurant'!. :ts 
they did,as if still agents of the defendants, because no notice of their 
discharge had been given, I am yet unable to perceive how it 
can rightly be found that any consent of the defendants to 
change of locality had been obtained before the loss. W hat
ever the persons concerned intended to do or should have done, 
no such consent was actually given; all that was done was the 
presenting of the application in writing and the initialling of it, 
and placing it upon the file, as I have mentioned, by the New 
York firm’s clerk; no indorsement was made; the character of 
the “binder” was, on its face, entirely different from that of 
the indorsement which had previously been obtained, and which 
would be the usual mode of evidencing consent to such a change; 
and no knowledge of the change came to the defendants until 
late in the month of March, more than three months after the



745D.LR. 1 D.L.R.] Ki.ine v. Dominion Fire Insurance Co.

ffimlty 
it that 
tecially 
o have

was at 
s Imsi- 
ursi- of 
e husi-
)llu I )'•(■,

me vise 
-taiiHcl, 
in the

“binder” transaction took place; and, as I have before intimated, 
the New York firm, having actually no sort of authority to act 
for the defendants at that time, ought not to be given any binding 
power, by reason of any ostensible power, beyond that which 
they actually exercised; which is in writing, and which was 
exercised only through the ignorance of their clerk.

As the plaintiffs’ claim seems to me morally a just one, that 
is, they have, through misfortune only, lost their goods, one may 
regret that they should also lose their indemnity, through nothing 
hut want of ordinary can; and business method; but 1 urn quite 
unable to perceive how it can justly lie said that, before the 
loss, they had obtained a binding consent of the defendants to 
the change of locality of the goods, the burden of proof of which 
is upon them; and, if that be so, they rightly failed in this action 
at the trial.
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Moss, C.J.O., Maclaren and Magee, JJ.A., agreed in the 
result.

A ppeal d i sm is serf.

Annotation—Insurance < § II E 1—911 Fire insurance—Change of location
of insured chattels.

The fundamental principle upon which the decision in the above cane 
is founded is thus stated in 17 Halsburv's Diws of England, see. 10(15. 
"If goods are insured ns being in certain premises, the insurers will not lie 
liable for loss or damage occurring to them when removed from the pre
mises for any cause whatever.*' See also Cameron on Fire Insurance 72, 
ami Wei ford and Otter-Rarrv on Fire Insurance 18.

So, in Pecraon v. Commercial Union Inn. Co., 1 App. Cas. 498. under 
a time policy against (Ire on a steamship, describing it. as then lying in a 
certain «lock, but which gave it “liberty to go into dry dock,” recovery 
was denied where the ship was burned after it had gone into dry dock and 
was brought out and mooreil in the river preparatory to putting on its 
paddle wheels. The Court declared that the policy covered the ship while 
in the dock where she was at the time the insurance was effected and 
while passing to the dry dock, and while directly returning from the dry 
dock to the other dock, but did not cover the vessel while moon*«l in the 
river for a collateral purpose.

And in Gorman v. Hand in Hand hut. Co., Ir. Rep. 11 C.Î». 224. under 
a policy insuring certain “agricultural machines" then being in a specified 
place and providing that the insurer’s liability should cease if they were 
removed from that place without its assent, recovery was denied for the 
lo*s of the machines by fire at another place than that specitie«l in the

Hut it seems that if the removal is merely a temporary one and the 
g°°d« are brought hack to the place specified in the policy and arc there 
destrove«l by fire, the insurer is liable: 17 Halshury’s Laws of England 
•sc. Iihi.i ; Gorman v. Hand in Hand Ina. Co., Ir. Rep. 11 C.L. 224; Ohio 
Farinera* Ina. Co. v. Hurgel. 05 Ohio State R. lilt.

An insurer was held not to be liable where tlie goods were destroyed 
by lire, while temporarily loeatcil in another building in the process of

40—1. D.L.B.
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Annotation (continued) — Insurance (8IIE 1-91) — Fire insurance — 
Change of location of insured chattels.

removal from thcii old location to a new location, to which removal il:e 
insurer had consented, the agreement being that the policy was to cover 
the property during removal in proportion ns the value in each location 
should hear to the whole value: Palatine Ins. Co. v. Kchoe, 107 Mass. : ;j. 
The same conclusion had been reached under similar circumstances in 
an earlier cate in the same jurisdiction: Goodhue v. Hartford Fire Ins. 
Co.. 184 Mass 41, where the goods were burned in railway cars w'uit«> 
being removed to a new location.

This rule has not been accepted in its entirety in the United States 
The weight of authority there supports the projiosition that, in the ab
sence of language in the policy making the insurers liable for the h.-- .if 
the goods only when in a certain locality, the insured may recover f r a 
loss of the goods though not in the location stated in the policy if the ordin
ary use of the insured property makes it necessary not to leave it jut 
manently in such location.

To illustrate; in Boyd v. Mississippi Home Ins. Co., 75 Miss. 47. the 
Court said: “Wearing apparel is to lie worn on the person, and phavt ms 
are to be ridden in, anil mules arc to lie used in the cultivation of crop*, 
and threshing machines are to be taken to the fields where threshing i* 
to be done; and, though policies may refer to them as in. or contained in. 
particular houses, the insurers necessarily know—what all men commonly 
know—that such uses will lie made of them, and are liable, though they 
be destroyed elsewhere, if they are put to such customary use only."

Thus, in accordance with this rule in London Life Ins. Co. v. Urn res, 
4 Ken. Law Rpts. 706, recovery was allowed for the loss of two buggic. de
scribed in policy as contained in a livery stable, though at the time of 
their destruction, they were temporarily in another place undergoing

To the same eifect are Longueville v. Western Ins. Co., 51 Iowa .m3, 
where recovery was allowed for clothing though it was lost while sleigh 
riding although the policy described it as contained in a certain building, 
and y ayes v. North-Western Xat. Ins. Co., 04 Wis. 415, where rco.very 
was allowed for clothing which was at another place than that dexribed 
in the policy for the purpose of being repaired.

But. where a policy clearly shews that it was intended by the partie» 
to limit the liability of the insurer to a loss which huppened only at tin- 
location of the property as stated in the policy, there can be according also 
to the rule in the United States no recovery if the property is destroyed 
while in another place: Ladings v. Pheunix Ins. Co., 04 Iowa 470: l.'lnst 
v. Fire Association, 119 Mich. 427; Leventhal v. Home Ins. Co.. 32 Mise, 
085. 00 X.Y. Supp. 502. For a full discussion of the rule in the l nited 
States u|M»n this question, see the notes 20 L.R.A. 257 and 22 L.H.A. 
(X.8.) 848.
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8. C. 
1012

HENRY H. ROGERS (plaintiff i v. ESTHER HEWER, HARRIET D. TEN
ANT, CHARLES A. WRIGHT, I. B. HEWER, JOHN TENNANT, and 
ROBERT T. D. AITKEN i defendants i.

Alberta Supreme Court. Trial before Scott, ,/. January 15, 1912.

1. Contracts (8 IE 5—98)—Statute of Frauds—Sufficiency of writ
wo—Description of land—Several documents.

Where a receipt for the initial payment upon land sold failed to 
shew with certainty how many lots' were sold, its insufficiency in 
this regard under the Statute of Frauds, if any, was covered by the 
fiet the cheque given by the purchaser for such payment plainly 
shewed that the sale was of a specified number of lots.

2. Specific performance i 8 1 E l—30)—Absence of terms of payment?
of purchase money — Offer to pay whole.

Where a purchaser of land oilers to pay the whole purchase price 
the fact that his contract of purchase omitted to state the terms of 
payment will not disentitle him to a specific performance of the 
contract.

3. Evidence (| VIJ—571)—Description of land—Identity ascertain
able — Parol evidence.

Where the instruments relied upon to shew a contract for the sale 
of land described the property sold with such certainty that its iden 
tity could be ascertained, parol evidence to identify it is admissible.

4. Contracts (8 I E6iv—106)—♦Statute of Frauds—Description ot
PARTIES.

Where the instrument relied upon as shewing a contract of sale of 
land consisted of a receipt signed by a real estate agent which con
tained a stipulation that the sale was “subject to confirmation by 
owner.” such reference is sufficient to describe the joint-owners as the 
vendors to satisfy the Statute of Frauds, and they will be bound by 
the terms of the writing if it is shewn that the real estate agent had 
their authority to sell on the terms of the receipt and that their ap
proval had been duly given by one of such co-owners holding written 
authority from the others so to do.

5. Principal and auent (8 III—41)—Power of attorney for saij: of
lan d—Delegation .

The fact that the donee of a power of attorney for the sale of land 
which left to his discretion the price and terms of payment auth
orized a third person to find purchasers for him at a stated price and 
on stated terms, did not constitute a delegation to such third |*erson 
of the discretion lodged in the donee, 

fl. Principal and agent (8 II D—26)—Authority to co-owner to hell—
Ratification.

Where several owners of land gave one of their numlier a power of 
attorney which authorised him to sell it and to approve on liehnlf of 
the other owners, of an offer of purchase, his tacit approval of a sale 
effected by a third party employed by such co-owner to sell the land 
must lie deemed to be also their approval and ratification of the sale.

Action for specific performance of an agreement for the 
sale of land.

Judgment was given for plaintiff.
On June 7th, 1910, the male defendants, Hewer, Tennant 

and Ai.Ken were joint owners of the land in question. O11 that 
dnv Tennant and Aitkin gave a power of attorney to Hewer 
authorising him to make, sign and execute agreements of sale 
of those and other lands and thereby agreed to ratify and con
firm all things done hv him under the power. O11 21st July,

; ' ||!
I'
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ALTA. 1910, Hewer gave the Eureka Real Estate Company of i ;,|
S. C.
1912

gary verbal authority to sell the property at $80 per lot 1 
stated in effect that time would be given for payment of a pur-

Rogers
tion of the purchase money but the terms of payment were nut 
specified. On 28th of the same month he gave the compnnx liiv

Heweii following written authority to sell, viz. :-
S; alemvnt

Calgary, 28th July, lie
To Eureka lteal Estate Co., Calgary.

You arc hereby authorised to sell the following described pin tv 
at the price and terms stated below. 1 agree to pay you a coninn un 
of live dollars jkw lot out of the first payment made.

Lots 5 to 40 inclusive block twenty-seven, plan 4470 P. South d 
gary. Exclusive listing.

Price $85 per lot. Terms cash or terms.
(Sgd.) I. B. Hewer,

On the 26th of the same month the company sold certain 
of the lots in question to the plaintiff who then gave tin- com
pany the following cheque by way of deposit on account of the 
purchase, viz.:—

Calgary, Alta., July 2fith, 101 o.
Pay to Eureka Real Estate Co. or order twenty-five 00/100 dollars. 

(Sgd.)
(Sgd.) H. H. Rogers.

Deposit on lots 37, 38. 30. 40 Block 27 So. Calg. 
which cheque was endorsed by the company and they received 
payment of it two days later.

At the time of the sale the company gave the plaintitT the 
following receipt, viz.:—

Calgary, 26th July, 1010.
Received of H. II. Rogers twenty-five dollars deposit on lots .7 40 

Itik 27 South Calgary. Price $85 each. Terms half cash. liai. 3 
and 0 mtlis.

Subject to confirmation by owner.
(Sgd.) Eureka Real Est. Coy.,

Geo 1'. Brockman k.
On the 29th August following the cm any sold certain 

other lots to the plaintiff and gave him the following receipt:—
Calgary, 29th August. 1910.

Received of II. II. Rogers twenty-five dollars deposit on lots 3336 
Block 27 So. Calgary. Price $85 each.

Subject to confirmation by owner.
(Sgd.) Eureka Real Estati Co.

Geo. T. Brockiixnk.

('. T. Jours, for plaintiff.
T. M. Twcrdit, for defendants.
Scott, J. :—The plaintiff claims that cheque and receipts 

referred to constitute agreements on the part of the tin....de
fendants referred to for the sale to him of lots 35 to 40 both in
clusive in block 27 according to a plan of sub-division called 
“South Calgary" and registered as Plan No. 4479 P. being the
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lands in question and that the sales were upon terms of pay
ment of one half tin* purchase money in cash and the balance 
in six months with interest at eight per cent.

The defendants, among other defences, rely upon the Stat
ute of Frauds and contend, as to the first sale (1st) that the 
receipt shews a sale of only two lots instead of four as con
tended by the plaintiff and (2nd) that it omits to provide for 
the payment of interest. As to the second sale, that it does not 
specify the terms of payment of the purchase money and, as 
to both sales, that the receipts do not deseribe the property 
sold with sufficient certainty.

It may be open to question whether the receipt given by the 
company on the first sale is a sufficient agreement under the 
statute for the sale of four lots, but any doubt upon that point 
is set at rest by the fact that the cheque given by the plaintiff 
at the time of the sale and endorsed by the company shews that 
the sale was of four lots and, in my view, the two documents 
may be read together for the purpose of ascertaining the sub
ject-matter of the agreement.

In view of the fact that the plaintiff has offered to pay the 
whole purchase-money and interest, the fact that the terms of 
sale as to the payment thereof were omitted from the agreement 
relied upon by the plaintiff will not disentitle him to specific 
performance of the agreement (see Marlin v. Pycroft, 2 DeG. 
M. & (1. 785).

The evidence shews beyond a doubt that the property des
cribed in the documents referred to as being in “South Calgary” 
is the property in question. Hewer in his examination for 
discovery and Brockbank who made the sale on behalf of, the 
company both identify it as being the property in question. 
It is apparent from the evidence that the subdivisional plan 
referred to was known as “South Calgary” and the trial pro
ceeded throughout on the basis that they were identical. In my 
view, the documents referred to describe the property with 
such certainty that its identity can be ascertained and, such 
being the case, parol evidence to ascertain it is admissible 
(see .1/( Murray V. Spicer, L.R. 5 Eq. .'>27, at pp. 536, 7).

It was also contended that the statute was not complied with 
iu that the documents referred to do not shew who were the 
owners of the property. I think, however, that the statement 
therein that the sale was subject to the owners’ approval is 
sufficient to shew that the owners were the vendors and a suffi
cient description of them to satisfy the statute (sec Hossihr 
v. Mil hr, 3 A.C. 1124, at p. 1140).

It was also contended on behalf of the defendants that the 
power of attorney referred to did not authorize Hewer to dele
gate to another the power to sell thereby conferred upon him.

If Hewer had left it to the company to fix the price and

ALTA
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terms of sale, sales made by it would, unless otherwise author
ized, be without the authority of the other joint owners. What 
Hewer did, however, was to himself fix the price and terms and 
authorize the company to find purchasers and made sales upon 
those terms. In my opinion that did not constitute a delega
tion to the company of the discretion which he was authored 
by the power to exercise but was in effect merely an authority 
to the company to find purchasers and to carry out sales, the 
terms of which were fixed by him

Another contention on behalf of the defendant was that the 
sale being subject to the owners’ approval, there was no evi
dence of such approval.

The evidence shews that Ilewer tacitly approved of the sales, 
and as the power of attorney authorized him to approve on 
behalf of the other owners, his approval must be deemed to lie 
theirs also.

In their statement of defence, the defendants claim that by 
rcaso uof the plaintiff s laches he is not entitled to recover. 
That defence was not referred to by their counsel upon the 
argument and 1 am of the opinion that no laches has been shewn.

Subsequent to the sales to the plaintiff the male defendants 
Hewer, Tennant and Aitkeu transferred the property in ques
tion to the remaining defendants who now hold a certificate of 
title therefor. At the trial counsel for tin* defendants consented 
that, if the plaintiff* were entitled as against the three defend
ants to specific performance of the agreements referred to. the 
other defendants would execute the necessary conveyances of the 
property to him.

1 hold that the plaintiff is entitled to judgment for specific 
performance of the agreements for side of the property in ques
tion with costs against all the defendants.

Judgment for plaintiff.

ADOLPH r. GOOD.
Saskalrlmran Supreme Court. Trial before Welmorc, C.J.

February 21. 1912.
1. Specific performance ig I E 1—30)— Oral agrekmext—Sale h iaxd

IlY DKCKAHKII WIFE—PROPERTY HEI-OXGlNO TO HUSBAND.

Specific performance cannot In* granted to enforce against !ii- per 
snnnl interest in the lands a contract to which the defendant w.h 
not a party made by a person deceased, of whose estate In* i- tlie 
iH-rsonal representative where the suit is brought against him in 
his representative capacity only.

2. Coxtracts (g I KOh—121)—Oral agreement—Part perform wo:—
Statute of Frauds.

No taking of possession sufficient to satisfy the requirements of 
the Statute of Frauds, oecurs where one in possession of a piano 
under n storage arrangement, orally agrees to exchange certain land 
for the piano, and merely continues in possession of the piano with
out any overt act or writing to indicate a change in the character of 
the continued possession.

[ MaihliêOH v. .4 hier non, 8 App. Vas. 407, specially referred to.]



1 D.L.R.] Adolph v. Good.

Part verformaxce—Rei Contracts (| I K66—121)—Sale of LAMI
NAE»:.

The purchaser under nn oral agm-iiu-iit for #ale cannot set up his 
own contract of re-nalv made with a third party ax a part perform
ance of the original agreement excluding the operation of the Statute 
of Frauds for the purpose of the purchaser’s action for specific per
formance, if the contract of re-sale was made without the know
ledge or acquiescence of the original vendor.

[Sec also Fry on Specific Performance, iitli cd. p. 311.]

Trial of an action for specific performance 
agreement for sale of lands.

The action was dismissed.
,/. E. Chisholm, for phi inti IT.
Emile Gravel, for defendant.

of an alleged

Wetmore, C.J.:—-This was an action for specific perform
ance and damages. I find the following facts:—

The plaintiff was possessed of a piano. Ilis wife died, and 
he was about selling his furniture, and at the request of Ilubina 
A. Good he left the piano with her for the use of her daughter 
until he made up his mind as to what he was going to do with 
it. This was in 1907. The piano continued there until the 
spring of 1908, when the plaintiff informed her that he was 
going to sell it and would take $1200 cash for it. She told him 
she did not have the cash. In dune, 1908. she offered him the 
lots set out in the statement of claim, being lots 51 and 52, 
Mock 27, in city view subdivision of the city of Moosejaw, 
in exchange for the piano. The plaintiff accepted the propo
sition, and agreed to leave the piano in Mrs. Good's house, 
where it had been since 1907. when the plaintiff left it there, 
and it has been there ever since: and Mrs. Good agreed to accept 
it and to give the plaintiff the lots in question. There was no 
written agreement or memorandum signed by any person. Mrs. 
Good died about the 14th Septemlier, 1910, and her husband, 
the defendant, took out letters of administration to her estate. 
The plaintiff never made an for a transfer until
April, 1910, nearly 22 months after the agreement was made. 
On the 1st duly, 1910, the plaintiff by articles of agreement 
agreed to sell these lots to one Charlie Chow. There is no evi
dence that Mrs. Good or the defendant was aware of this agree
ment. Neither the plaintiff nor any person claiming under 
him ever entered into possession of the lots. As a matter of 
fact. Mrs. Good never owned these lots: she had no right or in
terest in them whatever; they belonged, and still belong to her 
husband. Specific performance cannot, therefore, Is* granted.

I can find cases which establish that if the vendor has any 
interest whatever in the property, and the purchaser chooses to 
take it, specific performance will lie decreed with an abatement. 
Rut I can find no case where the vendor has no interest what
ever where specific performance has been granted. It seems to

■
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SASK. me that to decree it under such circumstances would be against 
one of the rules governing relief of that character; nam. . 

j.,12 it would be useless. 1 may state that effort was made at the
----  trial to obtain a decree for specific performance against the de-

Adolph fendant personally. That cannot be granted in this action. In--
(;,h,d cause he is sued as administrator of his wife, and not otherwise.
----  I cannot, however, discover any grounds for such a decree

w.imore, c.j. agajnst |,jm personally. One or two letters were written
by Messrs. Grayson and Armstrong to the plaintiff. Tiny, 
however, were acting for the plaintiff, and the letters were 
written to acquaint the plaintiff, with the result of an interview 
they had had with the defendant at the plaintiff’s instance; tiny 
were not written by them as the agents of the defendant at nil. 
A letter was put in evidence purporting to be signed by the 
defendant and written to the plaintiff. As a matter of fact, it 
was not written by the defendant. It was written by one of tin- 
defendant’s daughters at the instance of her mother, without 
the defendant’s knowledge or authority. No agreement to sell 
the land was proved as against him personally.

The only question that remains is, whether the plaintiff is 
entitled to damages as against the estate of Mrs. Good, and 
that depends upon whether there was such a part performance 
of the agreement as to take it out of the Statute of Frauds. It 
is set up on the part of the plaintiff that his agreeing th i Mrs. 
Good should retain the piano and that she retained it was part 
performance. 1 am of opinion that the retaining of posse ssion 
was of such an equivocal character that it did not necessarily 
point to an agreement of sale. There was no actual change of 
possession. There was no overt act, or surroundings which 

. pointed to any change of character in Mrs. Good’s continued 
possession. It was just as much in keeping with possession she 
got in 1907 as it was with a possession by any agreement of 
sale. In Maddison v. Alder son, 8 App. Gas. 467, Earl Selborne 
lays down the following, at f>. 479:—

All the authorities shew that the acts relied upon as part pert-nu
ance must be unequivocally and in their own nature referable to 
some such agreement as that alleged.
Then does the executing the agreement to Charlie Chow 

amount to a part performance? This agreement was executed 
more than two years after the agreement was made between the 
plaintiff and Mrs. Good. As I have before stated, the fact of 
its l>eing executed was not communicated to her in her lifetime 
or to the defendant since her death before action brought. 1 
am of opinion, therefore, that that was an act which comes 
within the class of acts referred to by the learned author of 
Fry on Specific Performance, (4th ed.) at p. 273, (5th cd. at 
p. 311J ; as being of that sort which are

the mere acts of the party doing them; the other party is not nece*- 
snrilv cognizant of them, and consequently he is not so bound by
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them ns to render it fraudulent in him subsequently to refuse to 
carry the contract into effect.

The latter part of this citation is especially applicable to the 
circumstances of this case, assuming the act of the executing 
transfer could under ordinary circumstances l>e held to lie 
rn act of part performance, because no act of the plaintiff 
which can he held to be an act of part performance was done 
until over two years from the date of the alleged agreement. 
The result is that 1 hold that there was no agreement binding 
on Ruhina Good in her lifetime or on the defendant as her ad
ministrator since her death to enable me to give damages in this 
action.

Evidently no liability on the part of the deceased intestate 
or the defendant as her administrator for a conversion at com
mon law was established. There was no demand and refusal 
proved. It is therefore unnecessary to determine whether if 
there had been I could give damages for the value of the piano 
in this action.

There is a paragraph in the statement of defence which has 
caused me to hesitate somewhat in reaching this conclusion. 
That paragraph is as follows:—

The defendant admits that there was among the assets of the said 
Ituhina A. Good, a piano which the defendant says was paid for in 
full.
If the piano mentioned therein is the piano in question, the 

plea is false, because that piano was not paid for. Hut 1 cannot 
under any circumstances understand why that paragraph was 
pleaded. It denies no allegation in the statement of claim, 
nor confesses and avoids any such allegation. It appears to be 
merely a gratuitous statement that seems to serve no purpose, 
except possibly to seriously embarrass the defendant’s defence. 
I haw come to the conclusion that the paragraph is so vague 
that 1 would not be justified in paying attention to it. It is 
vague because it is not alleged that the piano specified is the 
ouc in question. Hut assuming that it is, the mere fact that, 
finding this piano among his wife’s effects, he put it in the in
ventory as part of her assets, would not under the evidence 
amount to a part performance by him ns administrator of any 
contract of sale on the part of the deceased, for he swore in 
effect that he hud no knowledge of any such contract or agree
ment. and there is no evidence to the contrary.

Judgment for the defendant with costs.

SASK
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Wetmore, C.J.

Judgment for defendant.
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Re LOCKHART.
Saskatchewan Supreme Court, Mctmorc, CJ., in Chambers. March 2. |‘i|_>

1. Executors and administrators (§ II A—42)—Originating si .mn
—Approval of sale.

An application by administrators, for the approval of a sale of l.m.L 
belonging to the estate may be made in Saskatchewan by wax i an 
originating summons issued pursuant to the provisions of suit s, 
see. 624 of the Saskatchewan Rules of Court (1911), following statu 
tory form number 80, and returnable before a Judge in Chambers.

2. Executors and administrators—(8 IIA 2—43)- -Sale of land to
administrator—Leave to purchase.

Administrators as trustees for the next of kin of the intestate have 
no right to purchase property Is-longing to the estate without the 
leave of the Court, but a sale of land by the estate to one of the nil 
minis!ratvrs may be approved and leave given to the administrator to 
purchase where the sale is an advantageous one for the estate.

3. Land Titles Act (8 III—30)—Transfers from executors or admini
strators TO THEMSELVES AS DENEFICIARIES.

Where a certificate of title was issued under Land Titles \ t of 
the Province ot Saskatchewan to the administrator or executor ns 
such, and he is one of the parties lieneficinlly interested in tin1 pro
perty, the practice for passing the administrator's interest to him 
when he is entitled to be clothed with it absolutely in his own name 
is to file in the land titles office a transfer from the administrator 
or executor as such to himself personally.

[He Gallotcay, 3 Terr. L.R. 88, considered.]

An application, by originating summons, by the administra
tors of tlu* estate of Marion Lockhart, deceased, for the approval 
of the sale by them to Alfred Percy Lockhart, one of the admini
stra tors, of certain property belonging to the estate.

The order was granted.
Messrs. MacKenzie, Brown and Co., for applicants.
No one contra.
Wet more, C.J. :—This is an application by originating sum

mons on the part of the administrators for the approval of the 
sale by them to Alfred Percy Lockhart of the intestate's real 
estate, being the north-east quarter of see. 14, tp. 25, nr. 13, 
west of the 2nd meridian, and the crops grown last year thereon. 
The summons was taken out returnable before the Judge in 
Chambers as provided by Form No. 80 in the “Rules of Court. 
1911.M It was claimed that the a n could be entertained
under Rule 578. I am inclined to the opinion that it cannot lx? 
entertained under that Rule, because there is no cause or mat
ter pending relating to any real estate, but I express no decided 
opinion.

1 am of opinion, however, that if the application would lie 
under that Rule, the wrong form of summons has been 
that Form 79 should have been followed. There seemed to be 
some doubt at the hearing of the application as to when Forme 
Nos. 79 and 80 were respectively applicable. Rule tiOl pro
vides the requisites and forms of originating summons : that is. 
so far as form is concerned, it “shall be in the Form No. id or

A$0C
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80 in the appendix with such variations as circumstances shall SASK. 
require.” Rule 604 provides that the parties served with an ori- ^"^7 
ginating summons should except ns thereinafter provided enter im2
an appearance with the local registrar before they arc heard. -----
The Form 79 is headed “General Form of Originating Sum- | ,M khart
mons,” and that is the form to be used unless the Rule or Act ' ----
authorising the dealing with some special subject by originating xxv,more- ca
sual nions directs that it is to be made returnable before a Judge 
in Chambers, as is provided in Rule 624. This application. I 
am of opinion, can be entertained under paragraph 8 of that 
Rule, and therefore the procedure is correct.

I had some doubt, however, whether I could allow it, be
cause Alfred Percy Lockhart, the purchaser, is one of the ad
ministrators, and therefore a trustee for the next-of-kin and 
others interested in the estate in respect thereto. In order to 
pass a title it would be necessary for him to join in the trans
fer. and if he could not legally do so the only title he could get 
would bo from the two other administrators. That would leave 
him still a trustee, and would serve no purpose to vest the title 
in himself freed from tin» trust. 1 have no power, so far as I 
can discover, to make a vesting order under paragraph 8 of 
Rule 624. (I assume that the certificate of title is at pre
sent in the administrators as such.) I am informed on inquiry 
that the practice in all the land titles offices in eases where a 
certificate of title has issued to an administrator or executor 
as such, ami he happens to be the party or one of the parties 
beneficially interested in the property is that when the time 
arrives that he is entitled to be clothed with the interest in his 
own name, to accept a transfer from the administrator or exe
cutor as such to himself personally or to himself personally or 
others if there are others interested besides himself. It seems 
that this has been the practice since /»’< (ialloivay, 3 Terr. L.R.
88. 1 am not clear that that case went far enough to warrant 
the practice. Rut at the same time 1 am of opinion that I ought 
not to interfere with such practice, and possibly thereby un
settle a good many titles, after it has been followed for nearly 
fourteen years, at any rate when no person appears to question 
it.

There are eight next-of-kin of the deceased interested in 
the property, and they all, with one exception, have consented 
to the side. Jessie Syme, a daughter of tin» deceased, refuses to 
do so. She was served with a copy of the originating summons 
She did not appear at the return of such summons, nor did any 
person for her. 1 should judge, from a letter of hers attached 
as an exhibit to one of the affidavits used on the application, 
that she was attempting to hold the salt1 up to compel payment 
of an account against the estate with respect to which she had 
no legal claim, as practically admitted in her letters. I think
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SÀSK. the sale in question would be a most advantageous one in liie
8.C.
1918

interest of the estate and next-of-kin. The price offered for the 
property is $4,300.00 cash. The land is a quarter of a seel mu,

Re
Lockhart

which is farm land. A partition among so many persons it |. 
ested would leave such a small portion to each that it would he 
of very little present use, at any rate.

Wetmore, C.J. 1 have not lost sight of the fact that the purchaser being « 
trustee has no right to buy in the property without leave of the 
Court. 1 am of opinion that although I am merely asked lo ap
prove of the sale, and that is all 1 can do, 1 may for the put- 
pose of carrying the approval out order that the purchaser have 
leave to purchase the property.

The order will be, that 1 approve of the purchase; and that 
the purchaser, Alfred Percy Lockhart, have the right to put- 
chase the property in question; and that the costs of this ,ip. 
plication be paid out of the estate.

Order grant<d.

ONT. PARSONS v. CITY OF LONDON.

D.C.
1912

Ontario Dirinional t'oint. Sir (IlmluJine Folconbridye. t'.J.K.Ii., It 
ami Riddell, JJ. January 24, 1912.

Jan. 24. I. Municipal corporations (§ II D—149)—Contract to sell mlnuii-al
REAL ESTATE—INADEQUACY OF PRICE.

The Court will not sit in review of the action of municipal councils 
while acting within the scope of its authorized powers, except ii|.on 
the ground of fraud; and a sale of municipal pro|>erty cannot, in the 
absence of fraud, be impeached on the ground that the coum il did 
not obtain as much for the property as it should have received in tin- 
exercise of its duty towards the ratepayers.

Appeal by the plaintiff from the judgment of Middi.ktox,
J. , 25 O.L.R. 172.

The appeal was dismissed.
.Y. IV. Howell, K.C., and C. G. Jarvis, for the plaintiff, con

tended that the City of London Act, 1 Geo. V. ch. 95, sec. 10, 
did not authorize the inclusion in the attempted sale of city 
hall property of the portion of “Covent Garden Market" in 
volved therein: Western Counties R.W. Co. v. Windsor and An
napolis K.W. Co. (1882), 7 App. Cas. 178; Hoe v. Lid well 
(1860), 11 Ir. C.L.R. 320. The municipal council did not take 
the steps incumbent upon it as trustee to obtain a fair and 
full price for the property, and was guilty of a breach of trust 
in that regard: Phillips v. City of Belleville (1905), 9 O.L.R. 
732; Dance v. Goldingliam (1873), L.R. 8 Ch. 902; Attorney- 
General v. Goderich (1856), 5 Gr. 402.

T. G. Meredith, K.C., for the defendants the Corporation of 
the City of London, and J. B. McKillop, for the defendants the 
Royal Bank of Canada, were not called upon.
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January 24. The judgment of the Court was delivered by 
Falconbridgb, C.J. (v.v.) :—This case ia of some public import
ance. I think the appeal should be dismissed. As to the first 
branch of the appeal, namely, that the City of London Act, 1911, 
did not authorize the inclusion in the sale of the city hall property 
of the portion of “Covent Garden Market” involved therein: 
but for the ingenious and persistent argument of the plaintiff’s 
counsel, 1 should not have thought that the point was arguable. 
The statute gives power to sell this very parcel, defining it, so 
us to place the matter beyond doubt, as 55 feet of lot No. 11 on 
Dundas street and 5f> feet of lot No. 11 on King street. As to 
the second branch, namely, that the sale was made by the council, 
who are of course in a fiduciary position as regards the rate
payers, without observing the precautions which as trustees 
they should have observed, I think the learned trial Judge has 
stated the law well, when lie says that the Courts will not sit 
as an upper chamber of the municipal council, and interfere 
with the action of the people through their elective representa
tives. unless fraud is shewn.

The appeal must be dismissed with costs.
Appial dismissed.

SIEMENS v. DIRKS.

Manitoba King's Bench. Trial before Macdonald, ./. April 0. 11)12.

1. lOlORDK AND HEGISTRY LAWS (8 HI B—13)— DEPOSIT OF MORTGAGE WITH
REGISTRAR—STATUTORY REQUIREMENTS OF REGISTRATION.

The mere deposit of an instrument with the registrar (h*** not 
amount to a registration under tin- Manitoba Registry Art R.8.M. 
ch. ISO. sec. f)0; the certificate of the registrar i« required to lie 
endorsed on the instrument to make the registration complete; tlie 
registrar must endorse the actual date of the registration ami tlie 
endorsement of an erroneous date of registration will not give priority 
over an instrument which had ln*en previously registered.

[Harris v. Rankin, 4 Man. R. 115, distinguished.]

2. Records and registry laws iSIIIC—21 )—Effect of xox-recording
—Subsequent purchaser.

The prior registration of a deed from the owner of the land will 
take precedence of a mortgage previously made by the owner which 
was not registered until after the deed under the provision- of the 
Manitoba Registry Act. R.S.M. ch. Ifift. if the purchaser had no 
notice or knowledge of the mortgage until after he hail completed the 
purchase.

An action by Siemens the mortgagee against Dirks the mort
gagor and Long a subsequent purchaser from Dirks without 
notice of the mortgage, claiming payment of the amount due for 
principal and interest and in default for foreclosure. The de
fendant Long counterclaiming for rent of the premises from the 
date of his purchase.

The plaintiff’s action was dismissed against the defendant 
Long, and the counterclaim was also dismissed.
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MAN. Messrs. E. K. Williams, and II. F. Tench, for plaintiff
Messrs. A. E. Hoskin, K.C. and P. J. Montague for defend. 

11112 ant. Long.
Siemens Macdonald, J. :—The question involved in this action is one

of priority of registration. The plaintiff is a mortgagee of eer- 
Dikes tain lands in the village of Gretna in the Province of Manitoba, 

Macdonald,i. under an indenture of mortgage, dated the fifth day of April.
1900, made by the defendant Dirks, endorsed upon which is a 
certificate of registration, dated the 2fith April, 1906, and sDned 
by the deputy registrar of the district in which the lands are 
situate, the registered number being 26,084.

The defendant Long is a grantee of the same lands from the 
defendant Dirks under deed dated the 20th January, 1906, and 
registered in the registration division in which the lands are 
situate on the 1st May, 1906, as No. 26,063.

The plaintiff brings this action for payment of the principal 
and interest due under the said mortgage, alleging that the de
fendant Long has, since the giving of the said mortgage, acquir
ed, and is the owner of the equity of redemption in the said 
lands, and is in possession thereof and asks that in default in 
payment that the equity of redemption in the said lands may In
fo reclosed.

The defendant Long purchased the property from his co- 
defendant without any knowledge of the mortgage to the plain
tiff. On the 5th May, 1906, the defendant Long received an 
abstract of the said lands from the proper registry office, signed 
by the registrar, the last instrument appearing thereon as hav
ing been registered being a deed from the plaintiff to the de
fendant Dirks dated the 1st April, 1897, and registered on the 
24th April, 1897, as No. 16,140. After registration of the deed 
from the defendant Dirks to hi i co-defendant, the latter received 
a continued abstract (Ex. 6), signed by the deputy registrar, 
shewing the deed from his co-defendant Dirks to him as the only 
instrument affecting the said lands subsequent to the deed (No. 
16,140) from the plaintiff to the defendant Dirks. It is quite 
evident from the books of the registry office that the entries in 
such books, which are intended to indicate the order of the regis
tration of instruments, were first made in respect to the deed to 
the defendant Long.

The abstract book, Ex. 8, shews that this deed was received 
on the 1st May, 1906, as No. 26,063, the only other prior instru
ment affecting these lands being the deed from the plaintiff to 
the defendant Dirks. According to the Receiving Book Kx. 
9), at page 165, the deed (No. 26063) to the defendant bung 
was received on the 1st May, 1906, as No. 26063, whereas at page 
166, the mortgage is made to appear as having been received 
on the 26th April. 1906. as No. 26084; clearly out of its order
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and the entry was made not earlier than the 7th May, 1906. 
The mortgage I find was the first instrument received for re
gistration, having been received on the 26th April, 1906, the 
deed having been received 1st May, 1906; the omission to make 
the entries in their proper order being unaccounted for.

Under these conditions the question is which instrument is 
entitled to priority? The plaintiff claims that his mortgage 
was registered when deposited with, that is, received by, the 
registrar for that purpose, and cites in support of his contention 
the ease of Harris v. Rankin, 4 Man. R. 115. The mortgage, 
as stated, was received by the registrar for registration on the 
26th April, 1906, and should have been registered on that date.

The ease of Harris v. Rankin, 4 Man. R. 115, in so far as it 
decides the question of registration, was an interpretation of 
the sections of the Lands Registration Act of Manitoba, eh. 60, 
Consolidated Statutes of Manitoba, 1880. Section 15 of that 
Act provided for the manner of registration of grants from the 
Crown and “all other instruments excepting wills shall be re
gistered by the deposit of the original instrument or by deposit 
of ii duplicate or other original part thereof with all the neces
sary affidavits.”

Section 110 provided that, “all instruments that may be 
registered under this Act shall be registered at full length,” 
etc. Section 31 provided that, “In case one of two or more ori
ginal parts is registered, the registrar shall endorse upon each 
of such original parts a certificate of such registration,” etc., 
shewing clearly that tin* endorsement was not part of the re
gistration.

Section 32 provided that, “The registrar or deputy registrar 
of the county in which the lands are situate, shall, upon produc
tion to him of the instrument for registration, do certain things, 
among them that he shall endorse a certificate on every such 
instrument to the effect,” etc. These duties devolving upon 
the registrar are not a part of the act of registration. Section 
15 provided that which was to la1 done to effect registration, 
namely, the deposit of instrument for registration.

The Registry Act now in force, however, eh. 150, R.S.M., 
and which applies to this case, differs from the Act interpreted 
by Harris v. Rankin, 4 Man. R. 115. Section 50 is the governing 
section, and settles what constitutes registration:—

The registrar shall iqion production to him of the original instru
ment or instruments or the requisite exemplification or certified or 
sworn copy of instrument, indorse a certificate on every such instru
ment or copy to the effect or purport of the form in schedule A. to 
this Act, and shall therein mention the year, month, day, hour ami 
minute in which such instrument is registered, and th.* number of 
registration and when such certificate is so indorsed and signed by 
the registrar on the original or any duplicate original or on any

MAN.
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such exemplification or copy the instrument or document hearing 
such certificate shall be deemed to be registered as of the tiin- r,..„ 
tinned in such certificate, etc.

A deposit of the instrument for registration is not uuv, 
therefore, a registration thereof, and there is no registration 
until the certificate is indorsed ns provided by the statute It 
is urged, however, on behalf of the that the indorse
ment on the mortgage certifies to its registration on the HCih 
April, 190(1, at 10.04 a.m., and although this certificate was 
not indorsed until the 7th May, 1900, yet that the regisli. ion 
must lie held as of the date mentioned in the certificate, in 
effect that the registrar can, if he sees fit, by falsify in the 
date of registration, give priority to an instrument deposited 
for registration after one of a prior registration.

I find that the deed to the defendant Long was régis tv red 
prior to the mortgage to the plaintiff, and that this defendant 
had no knowledge of this mortgage until after the completion 
of his purchase of the property. The plaintiff is not. there
fore, entitled to a foreclosure of the equity of redemption or 
other redress against the defendant Long, and as against this 
defendant the action is dismissed with costs. As against the 
defendant Dirks, the plaintiff is entitled to judgment for the 
amount sued for, together with costs.

The defendant Long, by way of counterclaim claims from 
the plaintiff a sum of money for rent of the premises «luring 
the time of occupation thereof by the plaintiff after this de
fendant became the owner thereof. I find that the relation of 
landlord and tenant did not exist between the parties, ami this 
claim cannot be sustained, and I dismiss the same without costs.

Judgment dismissing action against defendant Long, and 
in favour of plaintiff against defendant Dirks.

O’BRIEN et al. v. MALONEY.
Quebec Court of king's Bench (Appeal Side), Archambeanft. (.1. Trm- 

holme. Cross, Carroll and dermis, JJ. March 30, 191*2.
1. Revendication (§ II—25)—Recovery of goods—Quebec peacti- i

The owner who brings an action of revendication to tv. o r n 
team of horses left in the possession of the defendant by the pr-m
by whom they had been hired from the owner, and who ; pH in
settlement of suit the costs and a sum of money in full value .if tin- 
said property which thus passes to the defendant, does m>i thereby 
waive his right to the value of the use of the property diirin.- the 
interval between the institution of the suit and the settlement i’.. roof, 
and has an action against the defendant to recover the same.

2. Compromise and settlement (8 I—8)—Reservation or accessory i»e

Where in an action to revendicate the plaintiff lias reserved his 
recourse for hire or use of his property ami this action is settled by 
means of a lump sum in full of “capital, interest and e«.-t-" -uch 
settlement is a settlement of the action ns taken only and - word 
“interest” cannot be construed as embracing the claim for use and 
hire expressly excluded from such suit.

C4C
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Appeal from a judgment of the Superior Court for the dis
trict of Montreal, Saint-Pierre, J., of February 27th, 100!) (re
ported in 36 Que. S.C. 62), condemning defendants, appellants, 
to pay plaintiff, respondent, $705 as the value of the use of two 
teams of horses belonging to plaintiff, respondent.

The appeal was dismissed.
/). /»'. Murphy, K.C., for appellants. There is no lien d< droit 

between the parties. If any debt is due it. must be by respon
dent’s brother for whom appellants continued his sub-contract 
when he made default to carry out his agreement with appel
lants. If there was a lease of these horses it was between re
spondent and his brother, not between appellants and respon
dent. Therefore as long as the lease existed, and it has never 
been cancelled or annulled, respondent’s brother alone was 
responsible. Now, the fact that the appellants took over the 
contract of respondent’s brother did not constitute novation: 
C.C. 1171 ; Beaudry-Laeantinerie & Barde, vol. 3 on Obligations, 
no. 1757. In any event if ever there was any liability appellants 
were discharged thereof by respondent under receipt of Janu
ary, 22nd, 1007. Otherwise the word “interest” would have no 
meaning and would be “mere surplusage” as the trial Judge 
said.

F. J. Lavcrhj, for respondent. The correspondence anterior 
to the settlement of February, 1907, shews clearly the intention 
of the parties and that respondent was settling for the value of 
the horses, for their ownership only and not for the use and 
hire of the horses during many months. Respondent’s offer 
was: “For $400 I will sell you my horses, and for $600 more 1 
will give you a discharge of my claim for rental” and appel
lants answered, “We accept your offer of $400.” 
were fully warned of respondent’s intentions by the reserve 
inserted in respondent’s conclusions to his first action in reven
dication. No contract between respondent’s brother and appel
lants could affect the rights of respondent and make him lose 
either his right of ownership or his right to the value of the 
hire and use of his animals.

The unanimous judgment of the Court was delivered by
Cross, J. :—The action was taken by the respondent to re

cover from the appellants $840 for the usage of four horses for 
fourteen months from 1st December, 1906, to the 23rd January, 
1908, at $60 per month.

The defendants (appellants) were contractors for construc
tion of the Great Northern Railway. One S. J. Maloney had 
sub contracted with them to grade about live miles of the rail
way, hut fell into difficulties and in February, 1907, abandoned 
his contract work. The defendants thereupon proceeded to 
complete S. J. Maloney’s contract work at his expense and
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availed themselves in so doing, of a covenant in his contract, 
whereby materials and equipment provided by S. J. Maloney 
for the work would be their property until completion of the 
work, and of a further covenant whereby, in case of failure of 
K. J. Maloney to prosecute the work, they could take it out of 
his hands and complete it at his cost.

They took possession of S. J. Maloney’s materials and equip
ment and it happened that amongst these there were four 
horses which S. J. Maloney had hired from the plaintilï re
spondent) M. J. Maloney.

By the judgment appealed against, it was decided that the 
appellants should pay $705 to the respondent for use of his 
horses from the beginning of February, 1907, to the 27th Janu
ary, 1908, namely, eleven months and three weeks, at $60 per 
month.

It has been proved that the respondent, in a letter to the 
appellants dated the 26th February, 1907, and received in due 
course of mail, stated to them that he understood that the ap
pellants were holding possession at St. Stanislas of two trams 
of horses which belonged to him, and that he was ready to sell 
them if they wished to buy them, otherwise he asked that they 
be shipped to him.

No sale was agreed upon at that time, and in April, 1907, 
the respondent took a first action in the Superior Court at Three 
Rivers, whereby he asked that the four horses be attached, that 
the defendants be ordered to deliver them up to him, and, in 
default of delivery that the defendants be adjudged to pay $550, 
value of the animals, with interest; also stating that he reserved 
his recourse for hire or use of the horses.

That action for recovery of the horses was pending for over 
eight months, but in the end was settled on the 22nd January, 
1908, by a payment to the plaintiff of $506, in circumstances 
to be presently referred to.

Shortly afterwards, the plaintiff (respondent) took the [ire- 
sent action for hire or use of the horses.

The first ground upon which it is argued that the judgment 
should lie set aside and the action dismissed, is that the appel
lants did not contract with the respondent or come under any 
legal obligation to him. It is true that the horses hail been 
leased to S. J. Maloney and not to the appellants, and that no 
cancellation of that lease is alleged. It happened, however, that, 
upon S. J. Maloney having stopped work, the horses were found 
in the appellants’ possession. It was no part of the respond
ent's agreement with S. J. Maloney, a mere hire of the horses, 
that they could be passed on by him into the appellants' pos
session. It is true that, in taking the horses, the appellants 
were acting upon an agreement between themselves, ami S. J. 
Maloney, but the respondent was not a party to or bound by
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that agreement, and the appellants’ position came to be that of 
a person who takes possession of things belonging to a third 
party. That is not a contract-relation but it is nevertheless 
one which creates an obligation in favour of the owner of the 
thing. It is probably true that the defendants, having received 
the horses from a person who was outwardly in legal possession 
of them, were not obliged to recognise the claims of a third per- 
con to the ownership of them merely because he said he was 
owner.

In the present case, however, instead of merely leaving it 
to the respondent to prove his ownership of the horses, the ap
pellants contested the action taken to recover the horses by a 
plea, but, when the action was about to be tried and about nine 
months after it had been commenced, they settled it by a money 
payment of $400 and costs, instead of the $550, claimed by it.

In such circumstances, I take it that the respondent is to be 
considered to have proved his ownership of the horses at the 
time at which he gave notice to the appellants of his ownership, 
namely, from about the beginning of February, 1007, and that 
the appellants were in the wrong in contesting the first action, 
aud refusing to surrender the horses.

The first ground of appeal is consequently not well founded. 
The other ground of appeal is in effect that in settling the 

first action, namely, the action for recovery of the horses, the 
appellants also settled the claim for use of the horses and ob
tained the respondent’s discharge therefor.

This ground of defence rests upon the wording of the vou
cher taken in settlement of the first action, which voucher reads 
as follows:—

Montreal, January 22, 1007 (ions?),
O'Brien & Mullarkey, Montreal,

To Blair 4 Laverty, Dr.
Received from O’Brien 4 Mullarkey the huiii of five hundred and 

six dollars in settlement of capital, interest and costs in connection 
with action instituted by M. J. Maloney against O'Brien 4 Mul
larkey in the Superior Court, Three Rivers. No. 271. $506.00.

Received from O'Brien 4 Mullarkey five hundred and six dollars in 
payment of account to date.

Blair 4 Laverty.
Attorneys for M. J. Maloney.

It is proved that, before this payment was made, the ques
tion of the rental had been raised. In fact, in a letter written 
by the plaintiff’s solicitors to the defendants on the 16th Janu
ary. 1908, it was stated that:—

The writer succeeded in obtaining communication with Dr. Mal
oney—the plaintiff—since speaking to your Mr. Mullarkey, and as- 
certained that the offer lie made was simply for the ownership and 
had nothing at all to do with the question of the rental of the horses 
during over eighteen months past.

QUE.

K. B. 
1912

O'Brien

Maloney
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The letter went on to assert that a dollar a day per team 
was a usual charge for use of horses.

It would appear that, after consultation, the defendants 
came to the conclusion that if a receipt worded as is tii ono 
above recited, were to be signed by the plaintiff, the claim for 
rental or use of the horses would he extinguished, and tie ac
cordingly paid over the money and took the voucher.

The appellants rely particularly upon the effect of the word 
“interest” in the receipt, reasoning that a receipt for the price 
of the horses in “< interest ami costs” must include the
accessory liability, if any, for use of the horses.

It is true that “interest” means in law the price or product 
of a money debt, and there is obviously a strong analogy be. 
tween that and the price or product of a thing yielded while the 
thing is in the possession of a person other than the owner of it. 
In that aspect a claim for the price of a thing with interest 
thereon, if satisfied, would exclude or replace a claim lor the 
value of the use of the thing.

In the present case, however, it is to be remembered that the 
demand made in the first suit was for the horses, and the ac
cessory money demand is made only “in default of such deliv
ery and is for $500, value of the said animals, with interest and 
costs, plaintiff reserving all other rights and recourse for the 
hire or use of the said horses as he may be advised.” That was 
the demand with accessory claim which was settled. In virtue 
of the settlement, all right of the plaintiff to demand tin- horses, 
or, in default of delivery, payment of $550, value thereof, with 
interest, was extinguished inasmuch as the “capital, interest 
and costs in connection with the action” to recover Mi.- horses 
were settled for; but it does not follow that it was the accessory 
money claim which was singled out and settled.

There is a recital in the judgment of the Superior Court to 
the effect following:—

Considering that the word ‘‘interest" included in the receipt evid
encing the purchase of plaintiff's horses and the settlement of the 
case in revendication was never intended to mean that said plaintiff 
had abandoned his right to claim the price of the earnings of «aid 
horses, which price he had specially reserved, and that said word must 
be taken as mere surplusage.

Without, perhaps, going quite so far as that, it appears to 
me to be a proper conclusion to say that the settlement is to 
be taken as being a settlement of the demand as formulated in 
the first suit and with the reservation therein stated.

While that reservation may be said to be contradictory of 
the demand for interest which immediately precedes it in the 
subsidiary conclusion of the action, I consider that in the event 
which happened effect is to be given to it by holding that the 
claim for rental of the horses was in fact excluded from the 
settlement.

5
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Authority can be found for the proposition that a receipt 
is not always to be read as conclusive, but may be merely prima 
jack evidence of payment: Skaife v. Jackson, 3 Barn, and Cress, 
421: Lee v. Lancashire and Yorkshire Railway Co. (1871), L.R. 
6 Cli. 527; as also for the statement that a release will be con
strued according to tin; intention of the parties and the sur
rounding circumstances: Es parte Good (1877), 5 Ch. 1). 46; 
L. and S. IV. Railway Co. v. Black more (1870), 4 ILL. 610; 
In re Perkins, [1898] 2 Ch. 182; Turner v. Turner (1880), 14 
Ch. 1). 829.

I therefore feel authorised not only to connect the voucher 
here in question with the statement of claim as made in the first 
suit, but also to read it in the light of the writings which pre
ceded the actual payment, because I find that these writings 
establish a concluded agreement upon the settlement.

These writings consist of two letters, of which the first is a 
letter from the plaintiff’s solicitors, dated the 13th .January, 
1908, to the defendants, tin- material part of which is worded 
as follows:—

We beg to advise you that we have had an interview by telephone 
with Dr. Maloney and induced him to signify his acceptance of your 
offer of $400 cash, plus our taxed costs of action, as instituted, in 
full settlement of the said action.
The other letter is one from the defendant’s to the plain

tiff's solicitors, dated the 18th January, 1908, worded as fol
lows :—

Dear Sirs,—Re action of Dr. Maloney, we beg to say that we are 
prepared to pay the sum of four hundred dollars ($400) and your 
costs in settlement of this action, as per conditions contained in your 
letter to us of the 13th instant.

QUE.

K.B.
1011

O'Bkien

Maloney

These letters make it clear that what was settled was the 
demand made in the first action, though the voucher reads 
“in settlement of debt, interest and costs.”

As has been pointed out, the plaintiff’s solieitors had written 
before the carrying out of the settlement, asserting that the 
offer had nothing to do with the rental of the horses.

In the circumstances we consider that the claim for hire 
or use of the horses was not included in the settlement, and 
that the second ground of appeal is not well founded.

It was argued in support of the appeal that the horses had 
not been actually put under seizure in the first suit, the bailiff's 
minute of seizure being so informal as not to amount to a seiz
ure at all. The defendants, however, admitted in paragraph 
No. 10 of their defence that there had been a seizure. The point 
in any event is unimportant, because even upon the footing of 
there having been no seizure the principal demand in the first 
suit was for return of the horses, and the demand for $550 and 
interest was only subsidiary, and there is less ground for saving

v.

\

■K
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QUE. that it was that money-demand which was settled, than that it
K. B. 
1012

was the main demand for return of the horses which was settled. 
It is our conclusion that the appeal should be dismissed.

O’Biubn

Maloney

Defendant’s appeal dismiss./,

CAN. POIRIER v. THE KING.

8.0.
1918

Supreme Court of Canada, Sir Charles Fitzpatrick, CJ., and D>i . v, 
Idingiun, Duff, Anglin, and Brodeur, JJ. February 20, 1912.

1. Petition of bight (§ I—10)—Claim against Crown—Acts of cmm
Feb 20 MENT OFFICERS.

Where goods submitted for inspection and possible purchase by the 
Government were rejected by the Government inspector, but the ■ wier 
neglected to remove the goods from the Government property on which 
they were deliverable subject to inspection and acceptance forthwith 
after their rejection and, in consequence of urgent need of the space 
which the goods in question and other rejected goods occupinl. the 
Government ollieials sold them all and divided the proceeds 
the owner has no claim against the Crown on the ground of wrong
ful conversion, or on the ground that the price realized on such -ale 
was inadequate, the Crown not living liable for such net of its 
servant, either as for negligence or tort or as for acts done h\ the 
Government ollieials us volunteer agents, nor was such sale In the 
Government officers an acceptance of the goods on the part of the

[Per Fitzpatrick, C.J., Davies and Anglin. .T.T., affirming the judg
ment of the Exchequer Court on an equal division of the Supreme 
Court. Boulag v. The King, 43 Can. 8.C.R. 61. considered. |

2. Petition of right i f 1—5)—General grounds upon which avaii.ahu.
The only cases in which a petition of right may be brought In the 

subject against the Crown for a money demand are when the land or 
goods or money of the subject have found their way into the possession 
of the Crown and the purpose of the petition of right is to obtain 
restitution or. if restitution cannot lie given, compensation in money, 
or when a claim arises out of a contract for goods supplied t" the 
Crown or to the public service. Per Fitzpatrick, C.J.

[Feather v. The Queen, 6 H. & S. 267. and Windsor ami Annapolis It. 
Co. v. The Queen, 11 A.C. 607, specially referred to.)

Appeal from the judgment of the Exchequer Court of Can
ada dismissing a petition of right.

By this judgment the appeal stood dismissed without costs 
on an equal division of opinion among the Judges, the Chief 
Justice and Davies and Anglin, JJ., being in favour of tiled* 
missal, and Imxoton. Duff and Brodeur, JJ., being in favour 
of allowing the appeal.

A. Lt mieux, K.(\, for the appellant. 
li, C. Smith, K.C., for the respondent.

Fitzpatrick, C.J. :—This vase arises out of a contract be
tween the and the ' Agriculture similar
in all respects to the one in question in Boulay v. The King, 43 
Can. S.C.R. p. 61. The issues raised in these pleadings, how
ever, differ materially from those which fell to be determined in

234^847
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that case. Bon lay represented that his hay had never been pro
perly inspected, but alleged that the subsequent dealing with it 
at the place of delivery by the Crown officials was equivalent to 
an acceptance after inspection within the meaning of the con
tract.

It is admitted, in this case, lioth in the pleadings and in the 
appellant’s factum, that the hay was properly inspected and re
jected and no complaint is made on that score. The ground of 
complaint is that the hay, when rejected, remained the property 
of the suppliant; and that the Crown, through its servants, 
wrongfully caused it to be sold, to the suppliant’s damage in that 
the price realised was not as high as it should have been in the 
circumstances. The facts as to which there is no dispute are that 
the Government’s employees had a very limited and inadequate 
space at their disposal by the ship’s side where the hay was de
liverable subject to inspection and acceptance; that the accumu
lation of rejected hay seriously interfered with their work; and, 
it being absolutely impossible to find space for it on the wharf, 
they mixed it up and sold it for the best price obtainable at the 
spot, the other alternative being to throw it into the sea. All the 
appellant’s rejected hay was credited to him ami he accepted 
without protest the sum realised from the sale.

The claim set out in the petition of right is for wrongful con
version; but, realising that, in the absence of statute, a petition 
of right does not lie in respect of a tort committed by a person 
in the service of the Government, the appellant argued here that, 
on the facts as proved, the claim might lie brought within section 
10 of the Exchequer Court Act. If for the pur]lose and in the 
circumstances of this case we accept the proposition enunciated 
by Cockburn, C.J., in Feather v. The Queen, fi B. & S. 2.17. 203, 
and subsequently approved of in The Windsor and Annapolis 
Hail way Co. v. The Queen, 11 App. Cas. 607, at p. 614. by Lord 
Watson, that the only cases in which the petition of right is open 
to the subject are when the land, or goods, or money of a subject 
have found their way into the possession of the Crown, and the 
purpose of the petition of right is to obtain restitution, or, if 
restitution cannot be given, compensation in money; or when a 
claim arises out of a contract for goods supplied to the Crown 
or to the public service ; the irresistible conclusion must Im-, in my 
opinion, that this appeal fail. The rejected hay was certainly 
not converted to the use of the Crown and there was no eon- 
travtual relation between the suppliant and the Crown with re
gard to it; the petition of right in effect admits this. It was sug
gested at the argument here that the Crown officials in assuming 
to dispose of the hay as they «lid, to protect the suppliant from 
what in the circumstances would in all probability have lieen a 
complete loss, are responsible to him as volunte«ir-agents (wyo-

CAN.

S. C.
1918

Poirier 

The Kino

Fitzpatrick, C.J.
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CAN. tiorum gcstor), and for their negligence in that capacity th.
Crown is liable. I have not been able to find a single case which 

l!H2 gives countenance or support to the contention that the suppliant
- — is entitled to compensation for a negligent or wrongful act done 

Poirier foy a servant of the Crown under such circumstances. To main*
Tue Kino tain such a claim would be to open wide the door to innumerable

- ■ raids on the treasury and create a convenient way to reach : ne
Fitzpatrick, O.J. , ,.public revenues.

If there was liability on the part of the Crown for laches, mis
conduct or negligence of its officers ; or if this action was brought 
against the employees personally, I would hold on the evidence 
that there was no proof of actual damage, that the price obtained 
for the hay, $9.80 a ton, was, in the circumstances, a reasonable 
price, that the course adopted by the Government’s officials was 
that which reasonable men would have taken and that the appel
lant acquiesced in and tacitly ratified all that was done. I con
cede that when a person takes u|>on himself voluntarily to do 
some business for or to look after property ltvlonging to another 
he must exercise reasonable care in the management of the busi
ness ; but in appreciating the degree of care the Court should 
take all the circumstances into account. This hay, as I said be
fore, was to be delivered at the ship’s side where it was to l>e 
accepted after inspection. The duty of the suppliant was to 
have a representative there to see that the inspection was pro
perly made and take care of the hay that might be rejected ; and. 
having failed to do this, he comes with bad grace to assert this 
claim years after it arose and he had accepted without protest 
a cheque in settlement of the proceeds realised out of the sale of 
his hay.

1 would dismiss with costs.

Davies, J. :—This action is one brought to hold the Crown 
liable for a certain quantity of hay shipped by the suppliant from 
the Province of Quebec to St. John, X. B., under a written eon 
tract with the Department of Agriculture. The contract is in 
the same terms as the one we had before us in Boulay \ ih< 
King, 43 Can. S.C.R. 61, but here we have the admission that 
the hay sued for had been rightly rejected. The suppliant's con
tention is that the officers of the Crown in St. John, after inspect
ing and rightly rejecting the hay sued for, placed it in sheds on 
the wharf and subsequently sold it without notice to him and 
that such subsequent sales of the hay without notice amounted 
in law to an acceptance of it which made the Crown liable under 
its contract. I cannot under the facts as proved accept this con
tention. The shippers agreed to be bound by the inspection of 
the officers of the department when the hay reached St John, 
and the ordinary rules as to the duty of a purchaser when n jeet 
ing an article forwarded to him on the ground that it is not tip
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to the contract standard or sample are wholly inapplicable to the 
facts of this case. The agreement in question provided that 
"The Department agreed to accept 1000 tons of hay from Poir
ier on the following terms and conditions:”—

(5) The hay to lie subject to inspection and acceptance by the 
Department alongside the steamship at St. John, New Hrunswick. 
In ease more than ten (10) hales in any carload are found not up to 
the specifications, the whole of such carload may lie rejected; and the 
balance of the contract or contracts then unfilled may be cancelled in 
the case of any shipper from whom more than three carloads have lieen 
rejected in that way.
It was conceded by the suppliant that when the hay in ques

tion arrived alongside the steamship at St. John, it was inspected 
ami properly rejected. There were in all alsmt 60 or 70 shippers 
of this hay and the evidence shews that the rejected hay was 
placed in one of the sheds of the Intercolonial Railway on or near 
the wharf and that subsequently such of it as was not removed 
by the shippers was sold by the officers acting for the Department 
as a matter of necessity and because the shippers had not taken 
charge of it in order to make room for other shipments of hay 
coining from day to day. The rejected hay was in the way of 
the Department in the carrying on of its work. It had to he re
moved. The shippers who had agents in St. John looking after 
their hay were personally notified to remove the rejected hay. 
Notices were not sent to those who did not have any such agents 
present and who resided many of them a great " away, 
amongst whom was Poirier, before the hay was sold. But as re
gards the ultimate disposition of the hay the evidence shews that 
it had as n matter of necessity, to he removed ; otherwise the con
gestion would have stopped entirely the work of *'

The question then arises did such sale and removal of the re
jected hay without notice to its owner amount in law to an im
plied acceptance of it? I do not think that under the agreement 
and facts in this case it did.

The hay under the agreement was simply sent forward to he 
inspected and accepted or rejected at the wharf. Until accepted 
no property ever passed to the Crown. The hay in question here 
was rejected and admittedly properly so. Its subsequent sale 
under the circumstances to permit shipping to be carried on was 
a necessity unless the hay was thrown over the wharf or other
wise removed. Such a sale without notice to the owner or shipper 
may or may not have been a wrongful one. That would depend 
upon the facts of each ease. But if it was a wrongful one it could 
not operate in my opinion to work an acceptance under the con
tract of hay which had lieen inspected and properly rejected and 
so to make the Crown liable for the wrongful act of one of its 
servants, committed after the hay had been properly rejected. 
Then on the facts as proved I do not think the suppliant entitled
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to recover. 1 think it clear that he hail full knowledge of the 
course of dealing adopted by the servants of the Crown with re
spect to his rejected hay.

The evidence of Robertson, the Commissioner of Agriculture, 
and of Moore and Macfarlane, together with the suppliant’s own 
letter to the Department dated April, 1901, satisfies me of this, 
and that he acquiesced in that disposition of the rejected hay as 
under the circumstances the best that probably could be done 
with it. It is true that he did not get express notice before each 
sale took place but each month from August till December, 1'iul, 
Mr. Moore says that he sent him reports of the sales of tin hay 
shewing dates of sales, quantities sold and prices obtained, and as 
Poirier several times visited St. John and as Robertson says, was 
aware of the transactions and what was being done he must he 
held to have acquiesced. It was not until January, 1902, that he 
expressed any wish that any other course should be adopted and 
after his letter of that month so far as it was possible to do so 
his wishes as there expressed appear to have been complied with.

The actual facts must be borne in mind and Moore’s uncun- 
tradicted statement is that under the conditions as they existed 
at the time of the shipment of the hay and with the accommo
dation available it was absolutely impossible to have dealt separ 
ately with the rejected hay of the fid shippers who had each more 
or less hay rejected or to have dealt with each shipper’s hay 
separately.

The contract shews the shippers took the risk in forwarding 
hay for shipment not up to inspection standard and that it was 
their duty as much as it was that of the Crown servants to look 
after hay properly and rightly rejected. If they took no steps to 
discharge that duty they cannot complain if the officials in charge 
did the very best with the rejected hay that under the circum
stances could be done. As I have already said in the present case 
I think the suppliant with knowledge of the facts acquiesced in 
the course adopted with respect to his rejected hay and cannot 
now be heard to complain. I would dismiss the appeal.

Idington, J. :—This case arises out of the same undertaking 
of the Dominion Government through its Department of Agri
culture to buy hay for the Home Government for use in the South 
African war, as we had to consider in llnulay v. Tin Kin<i. 4-i 
Can. S.C.R. 61. The form of contract between the department 
and the hay seller is the same. A number of questions have been 
finally dis|K>sed of by the learned trial Judge. The only remain
ing question is respecting a quantity of hay which the officers of 
the department finding not up to the standard needed for South 
Africa say they resold without giving the slightest intimation to 
the appellant or anyone for him. It was not an entire shipment 
in any case, but such selections as the officers made out of many
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and extending over a period of months that was thus dealt with. CAN.
I need not repeat here what 1 said in the Itoulay case. I adhere
to the opinion then formed as to the law governing the execution j.M j
of such a contract and the consequences of the vendee taking -----
possession of the goods. Poirier

1 have never been able to quite understand how a vendee tak- The Kino 
ing possession at the place of delivery provided for by the terms 
of the contract, can lie heard to say he did not ; and that he was 
at liberty to depart from the mode fixed by the contract for in
spection and selection, and so use his po—c—ion of the hay after 
delivery that he could, as to one part of it he able to say he was 
accepting that under the contract, and as to the other that he 
had done nothing with it; though his same servants who shipped 
to South Africa one part and kept the other in store for a while, 
never told the vendor of any fault to be found with it and finally 
thinking it not suitable for South Africa, resold it for ifsfi.HO a ton, 
kept an account thereof and of the incidental charges and the 
department g the matter in charge finally paid such pro
ceeds through the same hands as paid the price to the appellant; 
and hence can call one part of the dealing contractual and the 
other tortious and so deprive the vendor of any right or remedy.
The truth is, the moment the officers departs! from the lines laid 
down in the contract, every step was in a sense tortious. They 
had no more authority to adopt any other line or " of select
ion than that specified in the contract, than they had to resell 
any part of the hay. Yet the Court finds the one unauthorised 
dealing a thing it can deal with, but strangely cannot reach unto 
the other because it is a tort.

The ret s servants never dreamt they were doing
wrong in any ease or to anybody, but were executing the contract 
the best way they knew how.

It is as clear as anything can In* in law that unless liound by 
a contract to a spin*ifie mode of dealing, the purchaser is always 
entitled to accept tile whole and insist on the right he has to claim 
a reduction in the price commensurate with the degree of infer
iority in quality found to exist below the standard of quality 
stipulated for. The vendee here in effect says that is what he 
did. The acts of his servants and the omissions of his servants 
an* consistent with no other view. To claim rejection without 
even notifying the vendor is not rejection, no matter how much 
inward struggle of mind we may afterwards hear of having taken 
place.

This hay as a whole came into the hands of the respondent’s 
servants under and pursuant to the contract and the respondent 
is answerable by way of petition of right to account therefor 
°n the lines laid down by Cockburn. (’..I., in the case of 
Fmllii r v. Tin Queen, li B. & S. 257. 293, and which were ap-
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CAN. proved of by the Privy Council in the ease of Windsor and .in- 
napolis Ity. Co. v. The Queen, 11 App. Cas. 607, as follows :8.C.

11*12 Their Lordships may. however, refer to the accurate exposition <>f
the law given by the lute Cockburn, C.J., in Feather v. The Quv -i, 
0 B. & S. 29.1 : “We think it right to state that we see no reason tor 
dissenting from the conclusion arrived at by the Court of Common 
Pleas.” (In Tobin v. The Queen, 16 C.It.N.S. 310.) “We concur with

Poihikr

The Kino

that Court in thinking that the only cases in which the petition of
right is open to the subject are, where the land or goods or money of a 
subject have found their way into the possession of the Crown, ami the 
purpose of the jictition is to obtain restitution, or, if restitution cannot 
be given, compensation in money, or where the claim arises out of a 
contract, as for goods supplied to the Crown or to the public servi.- ."

Surely the language is comprehensive enough to cover the 
facts in this case and the essential quality of the acts complained 
of there were certainly, in tortious appearance, far beyond tin- 
nature of those here in that regard. It seems to me it is neither 
expedient nor just to try to make that which no doubt is typical 
of an everyday occurrence relative to the handling of supplies 
purchased by the Government, wear the character of a tort in 
order to deprive a suppliant of his rights. The complaint of a 
conversion is every day treated, if the man deprived of his goods 
so chooses, as a contract and the proper price is allowed. Noth 
ing more is involved here. It is merely a question of whether or 
not a fair price was got. The burden of proof is on the Crown.

The learned trial Judge has not dealt with it because in his 
view he had not the necessary jurisdiction. With respect, I can 
not agree in this. I think as the facts presented a case fairly 
within his jurisdiction it should be remitted to him to pass upon 
the evidence or refer if so advised. The amount is small, the 
litigation has been protracted and hardly warrants a reference 
if that can be avoided. The evidence is meagre but I imagine to 
the learned trial Judge who heard the evidence it cannot be diffi
cult to say whether any allowance beyond that already made, 
should be made, and if so how much.

It seems to me of much greater importance that this ease 
should not be so decided as to Is» a perpetual danger 1<> limite 
supplying the Crown, than anything involved in the merits of the 
appellant’s claims. Of course if and when so decided the con
tractor for supplies will protect himself by adding to the cost 
to insure against such risks.

I would allow the appeal with costs and remit the case !» In* 
disposed of by the learned trial Judge leaving him to deal with 
the question of further costs, as he may deem right.

Duff, J. :—This appeal presents in substance the same feat
ures as those presented in Boulay v. The King, 43 Can. S.C.R. 
61. 1 adhere to the views expressed in my judgment in that
ease and think the appeal should be allowed.
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Anglin, J. : -Although in the allegations in his petition of 
right the suppliant would appear to have preferred a claim based 
on wrongful conversion rather than a demand for payment of 
the price of his goods sold to and accepted by the Crown, or for 
the value of his goods which came to the possession of the Crown 
and which it cannot restore to him (Exeh. Court Act, sec. 19),
I proceed on the assumption that it is nevertheless open to him to 
succeed on cither of the latter grounds if the evidence adduced 
at the trial warrants a recovery. So treating the ease, for rea
sons given by my Lord the Chief Justice. Davies, J., concurring, 
and by myself in Haitian v. Tin King, 43 Can. S.C.R. 61, I am 
of the opinion that in the circumstances now before us, which, 
so far as material, do not differ from those considered in the 
lloulay case, 43 Can. S.C.R. 61. the sale by the otticers of the 
Crown of the appellant’s hay, which they found to he not suit
able for shipment to Africa, did not constitute an acceptance of 
that hay hv the Crown; neither did it render the Crown liable in 
damages for conversion.

Had the foregoing consideration not sutliced for the determin
ation of this appeal as to the claim in respect of the hay rejeeted 
prior to the 21st Dec. 1901 (148, 892 lbs), I should, I think, he 
obliged to find that the appellant had acquiesced in the dis
position of that hay made by the officers of the Crown at St. 
John. Upon this point the impression left on my mind at the 
conclusion of the argument was adverse to the appellant, and a 
subsequent reading of the evidence has confirmed it.

As to the hay rejected on and after the 21st December, 1901, 
then* is evidence in the record that the Crown officers under
took with the suppliant that they would deliver it to the Inter
colonial Railway for shipment to England. Of this hay 102.600 
lbs. was handed back to the suppliant and for this no claim is 
made; but 118,858 ll>s. would appear to have been sold by the 
Crown officers at St. John contrary to the undertaking given 
to tin1 suppliant. Assuming that that undertaking imposed on 
the Crown a contractual responsibility for breach of which it 
would be liable to the suppliant (which I consider very doubt
ful indeed), in order to succeed he must prove that he sus
tained damage by the broach. Far from this being the ease, the 
evidence, in my opinion, makes it tolerably clear that he received 
its full value for the hay disposed of at St. John.

The hay so disposed of was culled and rejected. That it was 
rightly rejected is admitted. Its inferiority is. therefore, fairly 
well established. It had been twice pressed to meet the stowage 
requirements of the contracts. It would have been on this 
account, even if of good quality, unsuitable for the English or 
any other market ns ordinary pressed hay. James It. Scott, a 
large dealer, says that the price obtained for it ($6.80 plus $3 
freight) was remarkably good—he could not do better than $5;
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Win. II. Dwyer, another hay merchant, says that hay so pr<- | 
had no value except for long distance freight and that the $9.80 
a ton received for it from the Government was better than he 
could do with it in any other way. It may be fairly assumed that 
the rejected hay was inferior to that accepted from Poirier. Yet 
of the latter a report from the Canadian representative in South 
Africa, dated March 4th, 1902, says:—

A great many hales were opened and many of these were very much 
discoloured, in fact some were nearly black and musty. There were 
also a great many in which you could see all the hay seeds and, as it 
were, the end of the mow. This you could plainly see at the end of 
the hales. They were surprised that such was allowed to be shipped.
Another report, dated the Irtth of April, 1902, says:—

The hay was all of second quality, there being too much clover, which 
had turned quite black and gave the hales the ap|>enrnnce of being 
rotten in the centre. The hay which comes from A. Poirier is the 
worst of all.

A further report, dated the 3rd of May, 1902, says:—
Quite a quantity of really had ones were chiefly composed of chaff 

or minced broken stubby hay, or a bale of stalks would be a better 
name for it. It is quite evident that the hay was in this condition 
when it was loaded in Saint John. Even the outward appearance of 
this hay was much against it.

In the other bales 1 opened all was good except in the centre of it— 
about 10 to 15 large handfuls of dust or sweepings composed the heart 
of the bale.

I regret to say the hay pressed by A. Poirier, of Ste, Madeline, 
Que., seemed to figure largest in sending poor hay. One bale in No. 
2 pressed by A. Poirier was nothing but large reeds, and the large 
quantity of clover mixed with the hay gives it a very poor appearance

If this was the quality and the condition of Poirier's accepted 
hay—and there is no reason to question the accuracy or relia
bility of these reimrts—what must have been that of his culled 
and rejected hay? If the suppliant has made a case of contract
ual responsibility on the part of the Crown in respect of the 
118.858 lbs. of hay rejected on and after the 21st December, 
1901, and sold at St. John, and if such a claim is open to him 
on the present record, he fails on that branch of his petition fur 
lack of proof of damage.

The appeal should be dismissed with costs.
(Translation.)

Brodevr, J.:—The appellant’s contention that the Govern
ment is responsible for all the hay that he has delivered, includ
ing that which it is alleged was rejected, seems to me well 
founded.

The contracts with the Government are made in tin- same 
manner as with individuals.

-
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The facts which on the part of an individual would have con
stituted an obligation stipulated by contract must also, when they 
an* fulfilled by the Government or his authorized officers, form 
the same lien dc droit.

The purchaser of a merchandise has the right to refuse same 
if it is not in conformity with the quality agreed upon.

Hut if. while making use of this right, he thinks fit to appro
priate to himself and dispose of same, he becomes, by the fact 
bound to pay the price thereof.

This is what happened in the present case. It has been said 
that this appropriation had been illegally made by the Govern
ment’s employees, and that it constituted a fault for which the 
Crown cannot be held responsible.

But it must he admitted that this act was done by the said 
employees with the authorization of the department from which 
they were depending.

This act being a perfectly authorized act, consequently gives 
cause to an obligation stipulated by contract.

It is contended that the lack of space has obliged the Govern
ment to dispose of the hay as he did, that is to say, to sell it 
without even making any advertisement in the newspaper, and 
without even notifying the vendors.

This reason could not validate their action and give to their 
act a meaning different from that which is attributed to it by 
law.

The hay was received in the Government railway sheds. In 
virtue of the Act which rules this railway, power is given to dis
pose of merchandises not claimed for. See art. 41. R.S.C. 1906, 
ch. 36.

Authorization to act should have been secured in virtue of 
that section of the law, if the Government was not willing to keep 
the hay.

But no. The hay was taken, was sold at a very low price and 
the petitioner is asked to be satisfied with such price.

A person who would have assumed the title of proprietor in 
such a manner upon merchandises sold, would by this fact have 
constituted herself the purchaser and ought to pay the price 
agreed thereupon.

I am of opinion that the Government should pay to the peti
tioner the price of the hay in litigation. IIis appeal, for this 
reason, ought to be maintained with costs.

Appeal dismissed, on an equal division
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MAN. LEVI v. LEVI.
Manitoba King's lirnrh. Trial before Manlonahl, March II. !<>12.K. B. 

1012 1. Estovi'kl (§11111—53)—Separation agreement—Pbeventim; u.m-
I’Ll ANl'E WITH CONDITION.

Where it is provided by a separation agreement that the husband 
shall obtain a religious separation in another country and if not pro
cured within three months by reason of any default or neglect •, the 
part of the wife the allowance for separate maintenance shall i.., 
it becomes the duty of the wife to facilitate the obtaining < .u.h 
religious separation, and if she declines to go to the foreign r.mitrv 
which she knew when making the agreement would be neve--1 y 
the obtaining of the religious separation and thereby prevent, her 
husband from fulfilling that condition of the agreement, and there 
after makes no claim thereon for many years, she will In- c-t.-pped 
from claiming that her husband was in default in respect < I 
ance payable by the terms of the agreement “until the séparat "ii ii 
procured."

Action upon a separation agreement.
The plaintiff and defendant are husband and wife, and in 

December, 1898, they agreed to live separately and apart from 
one another and on that date they entered into an agreement 
under seal whereby they agreed to separate under the terms 
and conditions therein set forth.

The agreement contained the following clause :—
The su id husband agrees to obtain from the Jewish authorities at 

St. Paul a proper form of separation according to the Jewish faith 
and religion, which is the religion of the parties hereto, and to pay 
the expenses of procuring the said papers but not the travelling or 
living expenses of the said wife.

In the event of the said separation not being procured by tin- said 
husband within three months, the said husband shall contribute after 
the three months, and until the said separation is procured to the 
support of his said wife and shall pay to the said wife as such support 
the sum of two dollars ($2.00) per week until the said separation is 
secured.

Provided, however, that if it is impossible for the said separation 
to be procured within three months from the date hereof h\ reason 
of any default or neglect on the part of the wife or by reason of the 
illness of the wife, then the said husband is not to lie Habit- to con
tribute to the support of the said wife or to pay the said sum of two 
dollars per week.
The separation contemplated by the agreement was never 

procured, although the parties lived apart, and the wife now 
sues for the *2.00 per week provided for in the agreement.

The defence raised was that immediately after the execution 
of the agreement and for over three months thereafter the de
fendant used every effort to obtain the separation referred to 
and made many requests to the plaintiff and urged her to to 
with him to St. Paul for the purpose of securing such sépara
tion, and that the plaintiff refused, and treated every effort of 
the defendant with contempt anil derision.

The action was dismissed.
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IV. S. Morrisey, for plaintiff.
K. ,/. Thomas, for defendant.

Macdonald, J.:—The plaintiff admits that she understood 
it was necessary for lier to go with her husband to St. Paul, 
and althomrh the agreement (Ex. :i) docs not in so many words 
state that she was to do so, yet siieli must he the deduction from 
clause 7 of the agreement, by which it is provided that the hus
band agrees to obtain from the .Jewish authorities at St. Paul a 
proper form of separation according to the Jewish faith and 
religion and to pay the expenses of procuring tin» said papers 
but not the travelling or living expenses of the said wife.

It is (dear from the evidence that the personal attendance 
of the wife with the husband before the Rabbi at St. Paul was 
necessary to enable the husband to carry out his agreement and 
it is equally clear that the wif. so understood it and knew 
that without her assistance the sought-for separation could not 
be obtained.

I find that the husband did on more than one occasion send 
a messenger to his wife requesting that she should accompany 
him to St. Paul for tin purpose of securing the separation and 
that she refused to render any assistance.

Kor four years after the agreement to separate I Ex. 1) the 
wife remained in Winnipeg, carrying on business and maintain
ing herself thereby and not once during that time did she make 
any demand upon her husband and after thv expiration of these 
four years she left Winnipeg for the United States, win re she 
remained for upwards of nine years without once communicat
ing with or making any demand upon her husband, and now, 
after the expiry of upwards of thirteen years, she seeks to re
cover the conditional support provided for in the agreement to 
separate (Ex. 1.).

It has been urged that under clause !) of the agreement, 
(Ex. 1), the neglect or refusal of the wife applies only to the 
three months from the date of the agreement and that the hus
band did not within these three months make any move towards 
completing the agreement and that, therefore, any refusal or 
neglect on the part of the wife after that date does not con
stitute any breach on her part and she is not obliged to render 
any assistance to her husband after that date. 1 cannot so con
strue the agreement.

It contemplates a separation according to the Jewish faith 
and the husband is not limited to the three months within which 
to procure it. Clause !) provides that in the event of the said 
separation not being procured within three months, the husband 
shall contribute after the three months, and until the said sep
aration is procured, to the support of his wife. This clearly 
sla ws that the separation is in contemplation of the parties even 
after the expiration of the three months.

MAN.

MwrdonnM. .1.
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MAN. If the liusbaml did not move in the matter of securing sm-h
separation within the three montlis he would be liable to com n- 

lûl-2 bute to the support of his wife as provided for in the agreement, 
but finding as 1 do that the husband made efforts to induce liis 

Lku wjfe to go to St. Paul and her refusal she would not be ont m l
Lic'v, to such support after her taking that stand.

The evidence is not very clear as to the time when tin- Ims- 
Me.iionaid,j. j)an(j ||js readiness and her refusal to go to St. Ini,

It could not indeed be expected that at this late date it could 
be otherwise.

1 am of the opinion, however, that it was within tin- three 
months, and accept the husband’s evidence that he was anxious 
that there should not Is- any breach of the agreement on his part. 
1 dismiss the action with costs.

Action dismissal
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CARLETON v. CITY OF REGINA.
Haxkalchacan Huyi'cinr <4ourl, Itcgina Judicial District. Tiiul 

Lamont,./. February 20, 1012.

1. Nkulhiknck (8 II V— 95)—Injury hy cou.ihiox with hthm.i mu
Duty tu wmik—Contkiui tory nkuliokm l.

Anyone who attempt* to drive lierons the truck <>f an electric •>: 
railway, where lie knows that cars are constantly passing. v. i• ,•■•w 
looking to st whether a car is approaching, is guilty of cmitn 
negligence harring recovery for injuries causeil hy a car <• mg 
with the Iniggy in which lie was driving.

| Ihmycr London Sturt tty., 30 0.11. 403; 011 earn x. Foil I '
4 O.L.K. 200, followed.)

2. Strkkt railways (g III II—25)— Motomman’h ikty at htici i i <Ko»b
IM1H.

Apart from statutory enactment, a street car and other \.'i .. 
have equal rights of the same kind to the concurrent u>e ■ i tin 
streets, the rights and duties of both arc reciprocal and mut 
each is liouml to the exercise of reasonable care in self-protection, 
and in avoiding harm.

I.Zoiiis V. Toronto ami York• Unit ini Hy. (-'o., 25 O.L.1L 158. i.dlv 
referred to. |

3. Struct railways (8 HI B—26)—Cash cashing htbkct «tio.nm
It is the duty of a niotorman in taking his car over a ern-mg to 

keep a reasonable lookout for pedestrians and vehicles using the 
same crossing.

4. Struct railways (g 111 11—33)— Duty ah to ckrsoxh nkar irwk.
A niotorman seeing a vehicle driving at right angles to hi- t- "La* 

if to cross, is just i lied in not rever-ing his controller until 
that the driver of the vehicle does not intend to stop at the tra<-k ami 
allow the ear to pass, hut the moment lie peri-eives that tln-iv i* 
dangi-r it is his duty to act as promptly as he can to avert the

5. Strkct railway (8 HIV—IHj—(Nlxtriiiitory nkouukxck Dmivos
OF VKIIIVLKH.

It. is contrihutory negligence for the driver of a horse drawn 
vehicle not to look, immediately before attempting to eras- t si net 
railway crossing to see that he has plenty of time to cross m afety 
ami before any properly operated car can approach dangerously do*
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The plaintiff claims damages for injuries received by his SASK. 
being thrown out of his buggy, as a result of a collision with 
one of the defendants’ street ears, while he was crossing Kiev- 
cntli avenue on Smith street in the city of Regina. The plain- -—T
till alleges that the collision occurred by reason of the said ear Carlkton 
being at the time negligently driven by the defendants’ ser- Crrx or 
vanta. Ukuina

,/. F. Hrifant, for plaintiff.
S. /’. Groscli, for defendants.

Lamont, J. :—The acts of negligence alleged against the 
defendants in the statement of claim are;

(1) that the h <lii| uni exerriw <lu«* ;tn>I |■ r■ >|■ r cnri! in
lliv selection uf a iiiotorninn to operate tin» sniil ear;

(2) That the said car was driven by the defendant*’ servant* at 
an excessive and unsafe rate of speed;

(3) That the defendants' servants did not sound warning of the 
approach of said car to the said Smith street corner;

(4) That the defendants* servants wore negligent in that they did 
not reduce, or did not sullieiently reduce, the rate of «peed of the 
said car while crossing Smith street.

As to the first of the above I find on the evidence that the 
iiiolonnan in charge of the ear which collided with the plain
tiff's buggy was both careful and cflicicnt. As to the second, I 
find that the ear was licing driven at an ordinary and reason
ably safe rate of speed. I also find that on approaching Smith 
street crossing, the motorman sounded the gong in the usual 
manner, and followed that up by sounding it violently when 
he olwerved the plaintiff approaching the ear tracks. It was 
only upon the last of tin- above alleged negligent acts that coun
sel lor the plaintiff made any serious argument lh.it the plain
tiff ought to succeed. He urged that the motorman. after lie 
law that the plaintiff was going to cross ahead of the ear, might 
have reversed his car sooner and thereby have avoided the ac
cident.

The facts as disclosed by the evidence are, that the plain
tiff v is driving south on Smith street aliout eight o'clock on a 
star lit night, lie says that some distance north of Eleventh 
avenue lie looked westward and saw a ear turning on to Elev
enth avenue from Albert street (which is (i.'lli feet from the 
point of accident); that, thinking this gave him ample time 
to cross ahead of tin» ear, he drove on. and when he came to 
Eleventh avenue In* did not look to set* if tin* ear was coming 
and did not see it until it was upon him. and that he did not 
hear it approaching. According to all the evidence the plain
tiff's horse was going at a trot of four or live miles per hour.
The fender of the ear caught the hind wheel of his buggy and 
lie was thrown out. The buggy was not upset, nor was it in
jured beyond having the hind axle bent aismt an inch. The

g
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plaintiff says that the point on Smith street from which he nhw 
the car turning at the corner of Albert street was thirty-two 
paces north of the car-line. Other evidence shewed that the 
only point in the vicinity where the plaintiff says he was wi n 
lie saw it from which a car turning on Eleventh avenue eouhl 
be seen was 72 feet north of the car-line on Smith street, and 
that there was only a space of three or four feet between two 
houses in which it could there he seen. The evidence also shew. d 
that for a car to go from the corner of Albert to the point of 
accident and there collide with the plaintiff, who had gone 72 
feet at the rate of five miles per hour, the car must have tra
velled at the rate of 45 miles per hour, and at the rate of id 
miles per hour if the plaintiff was travelling at four miles j r 
hour. The utmost limit of speed of the car which collided with 
the plaintiff was 20 miles per hour. It is therefore perfectly 
apparent either that the plaintiff did not see a car turning 
from Albert street, as he says, or if he did it was a car followin.r 
the one with which hi* collided. The ear which struck his buggy 
could not possibly have travelled from Albert street while lie 
was travelling 72 feet at the rate lie says he was travelling. Fur
ther, the evidence shews that tin» car stopped after it hail turned 
on Eleventh avenue, and that it travelled from Albert street 
to the Smith street corner at the usual rate of speed, which was 
about eight miles per hour between crossings and about six 
miles at the crossings. Considering the small amount of traf
fic on this part of Eleventh avenue, this was. in my opinion, an 
ordinarily safe rate of speed. Rut even if the plaintiff had 
seen the car turning from Albert street when lie was some dis
tance up Smith street, was it not his hounden duty, when lie 
reached Eleventh avenue, where he was well aware cars were 
constantly passing, to have looked to see if a car was approach
ing before attempting to cross? The duty of a person intend
ing to cross a street-car line on which lie knows cars are con
stantly running, as well as the duty of a motorman in charge 
of a car in crossing streets, 1ms received judicial consideration 
in numerous cases.

In Damjir v. Loudon Stmt Railway, 20 O.R. 493, the plain
tiff, who was driving a horse along the same street and in the 
same direction in which a car was going, turned in front of 
the car to cross tin- rails without first looking or listening to 
ascertain the position of the car. A wheel of his vehicle was 
struck by the car, and he was injured. In an action for dam
ages, it was held that he was not entitled to recover, as the ac
cident was caused by his own negligence in not looking to see 
how close the ear was before attempting to cross.

In O'lharn v. l*ort Arthur, 4 O.L.R. 209, the plaintiff, who 
was driving a horse and wagon along a street on the left side 
of a car, turned to the right to cross the track and the wagon 
was struck by the car, which had been coming behind. The
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plaintiff said that about a hundred feet from the point at which 
he tried to cross he looked baek, and no ear was to he seen, and 
that lie did not look again before trying to cross. It was held 
that it was his duty to have looked, and that his not having 
done so constituted contributory negligence on his part which 
disentitled him to recover damages. In that ease Mr. Justice 
Meredith said, at page 217:—

1 understand the Danger case to decide this, Unit under ordinary 
vireunistanves anyone attempting to crows an electric street railway, 
with a knowledge of the constant running of cars upon it such as is 
usual in cities ami towns, without looking, is negligent. 1 entirely 
concur in that view of everyone's duty to himself and to all else 
whom he may endanger by want of that ordinary care. No reason 
aide muu could, in my judgment, way that in the facts of this case 
there was not great negligence in attempting to cross without looking.

And in Clark’s Street Railway Accident Law, 2nd ed., par. 
88. the learned author says:—

It is well settled that a person who goes directly in front of a 
street car where there is evidence either that he did not look or 
that there was an unobstructed view so that he might have looked 
is not in the exercise of due cure.
Here the plaintiff knew the cars were constantly crossing 

Smith street on Eleventh avenue. More than that he knew 1 hat 
a car was approaching. No attempt to cross under these cir
cumstances, without first ascertaining the whereabouts of the 
car lie had seen, and without seeing if there was any other car 
closer to the crossing, was, in my opinion, sheer negligence on 
his part. Looking meant only turning his eyes to the right, 
and this lie should have done. The defendants had done noth
ing to mislead him into thinking it was safe to cross, lie also 
says he did not hear the car approaching. The evidence leaves 
no doubt whatever, in my mind, hut that the gong was sounded 
in the ordinary way as the ear was approaehing Smith street 
and then evidently as soon as the motorman perceived the plain
tiff's The plaintiff's hearing was not defective. The
only thing that might interfere with it was the fact that he 
hail the collar of his fur coat turned up. But even so, I find it 
difficult to understand how he did not hear the gong. So far 
as this case is concerned, however, it is immaterial whether the 
plaintiff heard the gong or not. If he did hear it, and attempted 
to cross localise lie believed he could get over before the car 
reached him, it was a foolhardy thing to do, and any damages 
he received on account of his miscalculating the distance or 
time can be attributed to no one hut himself. On the other hand, 
assuming lie did not hear the gong, lie admits lie attempted to 
cross without looking to see where the car was or if there was 
any danger in his so doing. This, according to the above auth
orities, is negligence.

But it was argued that even if the plaintiff was negligent 
in not looking to see where the car was before attempting to
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cross, yet the motorinan could, by the exercise of reasonable -,n- 
after he saw the plaintiff was going to cross, have stopped the 
car and avoided the accident, it is the duty of a motorinan in 
taking his car over a crossing to keep a reasonable look-out r
pedestrians and vehicles using the same crossing. A ...... .
car and other vehicles have equal right to use the crossing hut 
in using it both must exercise reasonable care to avoid collision. 
The motorinan, in his evidence, stated—and I accept his t- i 
mony—that as lie approached Smith street he slowed down lin
ear from eight miles to six miles per hour and sounded the 
gong; that when he was almost a ear length from Smith stn-.-t 
he noticed a man driving south on Smith street, and approin h- 
ing the car-line; that he sounded the gong, and put on the 
brakes; that he believed the man would do as many peopl.- n 
accustomed to do, that is, come close to the car line and Mop 
there until the car has passed; that as soon as it appeared that 
the man was going to cross in front of the ear, he released ih 
brakes, reversed the lever and applied the power so as to solid 
the ear in a backward direction; but that, notwithstanding ihis. 
the car could not be stopped until after the fender had com.' u 
contact with the hind wheel of the plaintiff's buggy. The plain 
tiff’s counsel contended that he should have reversed the pmv.-r 
sooner. The question is, was he justified in not reversing until 
it appeared that the plaintiff was not going to stop.’ I am 
clearly of opinion that he was. It is a matter of common daily 
occurrence for a motorinan to see both pedestrians and vehicles 
approach a track on which a car is moving and stop when they 
come within a few feet of it and allow the ear to pais. X pru 
dent and cautious man would not attempt to cross in front of 
a moving ear unless there was clearly time to cross safely If 
there is nothing to indicate to the contrary, a motorinan is 
justified in assuming that a person approaching his ear-lim will 
use ordinary prudence, and will not attempt to cross when 
there is danger in so doing; but the moment the motorinan per
ceives there is danger it is his duty to act as promptly < In* 
can to avert the danger. See Facings v. Q.T.R., 14 O.W.R. >«;. 
and Jones v. Toronto and York Radial Ry. Co., 25 O.L.R. 1 In 
this case it is not shewn that there was anything to indieat to 
the motorinan that the plaintiff was not going to follow the 
ordinary and prudent practice of stopping la-fore reaching the 
ear-line: and on the evidence 1 find that as soon as it app- m-d 
that the plaintiff was bound to cross, the motorinan did ill in 
his power to avert a collision. 1 cannot find that he was in any 
way guilty of negligent conduct. 1 am therefore forced to the 
conclusion that the collision occurred as the result of the plain
tiff’s own negligence, and that he has no one but himsvlf to 
blame for the injuries lie received.

There will be judgment for the defendants with costs.
Judgment for defendants.
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and drivers of vehicles crossing the tracks.

The great weight of authority supports the rule of law enunciated by 
Judge Lament, that streets ears and other vehicles have equal right to 
use crossings but that in lining it the operators of both must exercise rea
sonable care to avoid collision, though its application to the facts of the 
various eases has evolved many fine distinctions.

In Uosncll v. Toronto It. Co., 21 O.A.R. 553, affirmed 24 Can. S.C'.R. 
582, Judge Burton, in delivering his judgment, used the following lang
uage : “It is quite true that under the law, and if we are to have fast 
travel from the necessity of the case, the company must have a right of 
way on that portion of the street on which it alone can travel para
mount to that of ordinary vehicles—but it is not an exclusive right. The 
owners or drivers of other vehicles must give way, and are not justified 
in impeding the cars of the company, and are liable to penalties when 
wilfully doing so; but the public still has a right to the ordinary use of 
the streets, and the company under its charter, whilst entitled to the 
priority of the right of wav, cannot unnecessarily impair or lessen the 
right of the public who have still the right to drive along or across the 
tracks if they use due diligence not to interfere with the passage of the 
cars. Notwithstanding the very broad and general language of the com
pany's charter, they are bound to recognize the rights and necessities of 
public travel, and to notice the presence of other vehicles or of pedestrians, 
and so to regulate the speed of the car that it may lx- quickly stopped 
should occasion require it. On the other hand the driver of a carriage or 
other vehicle is bound to use ordinary diligence when crossing or driving 
upon the tracks of the railway, and to look up and down the track he 
fore entering upon it, and to turn off and allow the cars to pass without 
hindrance or slackening of the ordinary speed.” On the ap|>enl of this case 
the Supreme Court held that persons crossing the street railway tracks 
were entitled to assume that the cars running over them would Ih* driven 
moderately and prudently, and if an accident happened through a car 
going at an excessive rate of speed the street railway company was re
sponsible. The driver of a cart struck by a car in crossing a track is not 
guilty of contributory negligence because lie did not look to see if a car 
was approaching if, in fact, it was far enough away to enable him to 
cross if it had been proceeding moderately and prudently. He can lie 
in mi worse position than if he had looked and seen that there was time

A cab driver was endeavouring to drive his cab across the track of 
an electric railway when it was struck by a car and damaged. In an 
action against the tramway company for damages it appeared that the 
accident occurred on part of a down grade several hundred feet long, and 
that the motormnn after seeing the cab tried to stop the car with the 
brakes, and that proving ineffectual reversed the power, being then about 
a car length from the cab. The jury found that the ear was running at 
too high a rate of speed, and that there was also negligence in the failure 
to reverse the current in time to avert the accident; that the driver was 
negligent in not looking more sharply for the car; and that notwith
standing such negligence on the part of the driver the accident could have 
been averted by the exercise of reasonable care, it was held, affirming 
the judgment of the Supreme Court of Nova Scotia, 32 X.S. Rep. 117,
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that the last finding neutralized the effect of that of contributory n 
gence; that as the car was on a down grade and going at an exce-dvc 
rate of speed it was ineuinlient on the servants of the company in . \. : 
cise a very high degree of skill and care in order to control it if dancer 
was threatened to any one on the highway; and that from the evi.l m 
given it was impossible to say that everything was done that reason iMv 
should have lieen done to prevent damage from the excessive s|sv | at 
which the ear was lieing run : The Halifax Elrctric v. Inglis, 30 i an 
B.< i;

In O'Hvarn v. Hurt Arthur, 4 O.L.R. 209, the facts of which are *ui!i 
ciently set forth in Judge 1/amont‘s judgment, Chancellor Itovd it-- thv 
following language: “When vehicles are moving ahead of the cars and in 
the same direction it is reasonable to hold that the drivers of the vein, 1,.^ 
who know when and where they are going to turn ami cross the track, 
should be vigilant to see that no car is coining Miind them. A j .o, r 
burden in this regard should rest on the drivers than on the motorolan. 
who is not to be kept in a state of nervousness and apprehension that 
someone or every one ahead may cross in front of the running car nt 
any moment. The driver can move in any direction—not so the motor 
man. The light of way lieing with the car the driver should keep out 
of its trucks, unless, upon observation, he is satisfied that the passage i« 
clear.”

in Danger v. Luml on Ht reel It. f*o„ 30 Ont. R. 403, the facts of which 
are sufficiently shewn in Judge Lament's judgment. Chancellor l'.oyj 
quoted from Htuhley v. London and \urthweitern It. Co.. L.R. 1 Ev 13 
“That jiersons crossing the rails are to exercise ordinary and rea-"imhle 
care for their own safety and look this way and that to see if danger is 
to be apprehended.”

The same rule of law finds support also in many American cases, thus, 
the driver of an ordinary vehicle can lie justified in proceeding at a cross
ing to get over a street railway in the face of an approaching car when 
and only when he has reasonable grounds that he can pass in safety if 
both he and the men in charge of the car act with reasonable reg.ml of 
the rights of each other: Indianapolis Street Ry. Co. V. Bolin, 39 I ml 
Appeals, Id»; McCarthy V. Consolidated It. Co. (Conn.), 03 All. 7J-« 
in which the Court went on to say: "The duty to slow up, or stop, if 
necessary, and prevent the collision, rests clearly on each party.”

And in Harden v. Portsmouth, K. and V. Street R. Co., 100 Me. 41. 
the Court declared that the law, as far as it had been able to discover 
“almost universally holds that, upon the approach of public streets cl 
ings. the rights of street cars and vehicles arc equal, and that neither has 
a paramount right over the other.”

The driver of vehicle and the motorman of electric street car arc each 
bound to use due care to avoid a collision and neither is entitled i•< a* 

that the other will keep out of his way : Hcanntll v. Boston Elnatei 
It. Co., 170 Mass. 170.

A street car and vehicle have equal rights of the same kind to concur 
rent use of city streets. The right and duties of the operators of lioth an* 
reciprocal and mutual. Each is bound to exercise comiiH-n-urair 
care in self-protection and avoid harm. The Court, however, went on to
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guy that such care <>n the part of the street car company was deferentiated 
from that of an ordinary use of the street, because of the fact Hint the car 
cannot leave its trucks and by reason of the momentum and inertia of 
the heavy cars: II renter v. St. Paul St. If. Co., 107 Minn. 326, 21 L.K.A. 
IN.8. ) HH7.

It is the duty of motormen on street cars to have their cars under con
trol when crossing other streets ami persons with vehicles pasting over 
the railway track may assume that care will be used, to reduce the speed 
of cars when at a sufficient distance from a passing team so as to enable 
it to get out of the way: I’ilmer v. Iloixc Traction Vo., 11 Idaho .'127.

The driver of vehicle may assume thalt the niotorman will have the 
car under such control that he will reduce its speed to avoid a threatened 
collision: Meng v. SI. Louix and Suburban If. Co., 108 Mo. App. 553; 
Smith v. Metropolitan Street H. Co. Co., 7 N.Y. App. Div. 253; Citizens’ 
Ungid Transit Vo. v. Scigrixt, 90 Tenu. Ilf).

The driver of vehicle approaching a railway crossing with which he 
ia familiar is liound to avail himself of his knowledge of the place and 
act accordingly. If, as he approaches the crossing, his vision is unobstruc
ted, he is bound to look for approaching cars, and if his vision is ob 
strueted he must exercise extreme care and caution: Ihntgan v. Wihning 
ton Cilp It. Co., 4 Penn. (Del.) 458.

In Hobinxon v. Rockland T. and C. Street If. (,•<>„, 99 Me. 47, recovery 
was denied one for injuries to himself and team resulting from a collision 
with an electric car by reason of his having attempted to cross the track 
without looking or listening or doing any act of precaution for his safety, 
his view lieing obstructed by an intervening embankment.

In Williamson v. Old Colong Street It. Co., 191 Mass. 111. recovery 
was allowed for personal injuries caused by a collision with a street car 
to the driver of a four horse vehicle filled with furniture, so constructed 
that he could not look behind to set? if a car was coming, without getting 
down from his seat, where it appeared that while driving his team in the 
same direction as the car was moving but at the left hand side of the 
street, he attempted to cross tin* tracks at a point where there was an 
unobstructed view 1,800 feet in each direction, in order to get out of the 
way of an approaching team ami he had almost made the crossing when 
the car collided with him. The Court said: “it was the duty of the motor 
man to notice the apparent movement and consider the probable movement 
uf teams travelling before him in the same direction, esjiecially if the 
driver was so seated that he could not see a car approaching behind him. 
The driver of such a team as this has a right to suppose that a motor- 
man coming from liehind will give him time to cross the tracks after he 
has started to do so, and not run against him while lie is crossing. While 
it is his duty to use reasonable care for his own safety, he may trust 
something to the expectation that others will do their duty:’* 5 L.R.A. 
(X.S.) |ii8l.

On the other hand it was held in Solatinoir v. derxeg Citg II. and /». 
Stmt R. Co., 70 N.J.L. 154, that the driver of a covered waggon who 
could not look to the right or left without leaving the seat xvas guilty of 
contributory negligence in driving upon a stree$ car track without ex 
crcWing reasonable care to ascertain if there was danger from an approach- 
ing car.
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A motorman seeing a team driving ahead of his car in the sane irec 
tion that his car is going and parallel to his track might lie ju*ti | jn 
assuming that the driver would not attempt to cross the track :i i|„,r
|K)ints than at the street crossings hut he would not be justified as
suming that the driver would not cross when he reached the inti i tion 
of another street xvhere it might become necessary for the man to m« 
his course of travel: Tcchltnburg v. Everett It. Light ami Wain- r 
\\ *sh. 3841 34 L R.A. (N.8.) 784.

For other American cases see Annotations 5 L.R.A. (N.S.) 1081, m,i 
L.R.A S.8 266 a so ■>< < j 1165, 1610

P.E.I.
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Jan. 23.

VOHM C DURANT AND HANNAH B. DURANT (two of th< d
below, appellants) v. LUCRETIA ANN HUESTIS, THOMAS HUEST1S 
AND HARRIET EVELYN TUPLIN (complainants below, respondents). 

Prince /.' ’"‘aid Island. Court of Appeal in Equity, Sullivan, /',/ mi; 
and llaazard, January 23, 1012.

1. Partition (8 HR—20)—Trying a question op title—Equity ourt.
On a bill in equity for partition the plaintitT must prove title in 

him-clf to an undivided part of the property, but. iTIii- iit 1«- i- 
denied. the equity jurisdiction is not ousted merely because t!.. title 
in dispute is a legal and not an equitable one.

2. Equity (III—50)—Transfers between law and equity Dispute
OF LEGAL TITLE.

Where there is a bona fide dispute as to plaintiff’s title in a parti 
tion suit brought in a Court of equity, that Court will nut. under 
cover of a suit for partition, adjudicate upon a purely 1 • il title 
but will leave the plaintiff to his remedy at law..

3. Will (8 IIIG 6—145)—Devise—Conditional Limitation.
A condition in a will that should the devisee refuse t nmqilv 

with provisions of the will to provide maintenance for certain «•) 
beneficiaries during minority, then the property shall \.<t .ml 
belong to another person subject to the same stipulations < - in1..
a conditional limitation of the estate if the first named ............
as to immediately vest the subsequent estate in the seeon.l named 
devisee without any claim entry or net to l>e done by the hitr

[See Theobald on Wills, 7th ed., 652.]
4. Wills <8 111 (• 0—145)—Conditional limitation—Divestin Di

CLARATION OF FORFEITURE.
A Court of equity has jurisdiction to determine whether • 

tingency of a conditional limitation of lands has happened and, m 
the event of forfeiture, to declare to whom the property ha ;

[Craven v. Brady, L.R. 4 Eq. 200, applied.]

Tins is mi appeal from the décision of the Vice-Chancellor 
in a suit by the respondents against the appellants and Christian 
R. Iiussey, Teresa G. Woodsidc, Moses Woodside, Man Eliza 
Heard, Elijah Heard, Annetta Jane Profltt, Geonr- Profit!. 
Bertha Maria Lea. Jabez Lea, Julia Sarah McPhail, E. Stewart 
McPhail, William C. White, “The Commissioner of Public 
Lands,” and John Bentley, exeeutor of the last will and testa
ment of William Rragington Tuplin.
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The bill of complaint prayed for the partition or sale under PEI-
the Partition Act, 1896, of a tract of sixty acres of land in t. A*
township number nineteen in Prince county to which the com- 1012 
phiiiiants claimed to be entitled jointly with certain of the defen
dants, and in the event of a sale, prayed for a distribution of the Durant 
proceeds of such sale after payment of expenses, and eneutn- IIuestis 
branees, if any, among the parties entitled thereto. The bill was 
taken pro confcsso against all the defendants except the appel
lants.

Si il Mc(fuarrie, K.C., for appellants.
Messrs. D. C. McLeod, K.C., and IV. K. lit nthy, for respon

dents.

Si i.Li van, C.J. :—The facts in the case as submitted by 
counsel at the argument before us were not materially contested.
They are to the following effect :—

William Bragington Tuplin died in 1874 possessed of a 
leasehold interest for an unexpired part of a term of 999 years 
in the sixty acres of land in question. By his will dated 8th 
November, 1872, lie devised this land, which included a mill 
site and mill buildings to his grandson, John Torr Tuplin, and 
to John Torr Tuplin’s mother, Mary Tuplin, widow of testa
tor's son John Tuplin, then deceased, subject to certain be
quests. The will on this point reads:—

The said farm or tract of land and mill priqivrly t > he held and 
worked jointly and in equal proportions by Mary Tuplin and John 
T«*rr Tuplin until the youngest child shall liecome of age ; that the said 
Mary Tuplin and John Torr Tuplin shall lie eipnllv bound to pro 
\i-lv for and support the unmarried children of Man Tuplin and the 
late John Torr Tuplin until the said children shall lieconv of age, 
marry or otherwise leave their home of their own good will, after 
\\ ii li time such children shall cease to have am In n or claim upon 
the said Mary Tuplin and John I'orr Tuplin. and it is my intention 
that each child shall individually cease to have any claim upon Mary 
Tuplin and -lolin Torr Tuplin when such child shall become of age, 
marry or leave her home of her own good will, and it is further my
will that when the youngest of the children aforesaid shall have ho
mme of age or all the children provided for according to the foregoing 
clan*e of this will, then the farm or tract of land and mill property 
Is-fore described shall become the pro|ierty of mv grandson John Torr 
Tuplin aforesaid, subject only to the support in comfort of his mother 
Mary Tuplin aforesaid, during her natural life or us long
a- -lie remains the widow of my late son John Tuplin. but 
that if the said Mary Tuplin marry again she shall forfeit
all interest or claim to the provisions of this will, and I inrthcr 
stipulate that should the aforesaid John Torr Tuplin refuse or neglect 
to comply with the provisions of this will that he shall only be 
entitled to the sum of eighty dollars said eighty dollars I icing
a lien upon and payable out of the above dc-crihcd property, and the 
said eighty dollars shall constitute the sole and only interest or claim

V

________ __________
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of -.aill .lolin Torr Tuplin upon tin- I'rovlslone <if this will, mil - . 
tliv Mtiil .John Torr Tuplin refuse to comply with the provision- f thi, 
will or did without issue, the property us before deserilied shall in 
and belong to the mother of the said .lolin Torr Tuplin (Man liijdin 
aforesaid i subject to the alsive stipulation as regards the childi. 
at her death or marriage shall lie equally divided among the t ■ i sur 
viving children.

At the time of the testator’s death Mary Tuplin, the widow 
of the testator’s son John Tuplin was living upon the hind in 
question with her son the said John Torr Tuplin, who w.is then 
about 121 years of age, and her seven unmarried daughters, the 
eldest of whom was then 111. and the youngest 4 years of age. 
John Torr Tuplin remained there with his mother and sisters 
for upwards of three years. While there he attended chiefly 
to the mill on the farm, lie was also engaged in conducting 
the business of a butcher, lie got into debt, was arrested by a 
creditor, and other troubles having come upon him he removed 
from this province in April, 1878, and has ever since remained 
absent herefrom. After his departure, his mother with the as
sistance of her daughters managed with great difficulty to sub
sist on the farm, at times working it as best they could, and at 
other times renting it until her death in August, 1906. Durinç 
all which period she with her daughters remained on the farm 
and occupied the dwelling-house thereon. In December. 1881, 
the devisee Mary Tuplin and some of her children, including 
the said John Torr Tuplin, sold and conveyed to John ('. Dur
ant, one of the appellants, the mill site on the 60 acres. In the 
deed of conveyance the will of the testator and the abandonment 
of the property by John Torr Tuplin are thus recited:

Ami whereas the said William Hragingtoii Tuplin duly mule and 
published his last will and testament which is duly recorded, therein 
devising the said lands to the said John Torr Tuplin and Murv K 
Tuplin. upon certain conditions as set out in said will; ami whereto 
the said will provided that should the said John Torr Tuplin refuse 
to comply with the provisions of the said will, the said prujicrty here
inafter described shall vest in and belong to the said Man I'.. Tuplin 
(subject to certain stipulations) and at her death or marrying should
lie equally divided among the then surviving or remaining eliiMr.n 
of the said Mary E. Tuplin, and whereas the said John Torr Tuplin 
has abandoned the said property and has neglected and ivfim-l t- 
comply with the conditions contained in said will and lias tln-rvhi 
forfeited all claim and interest in said property so far as the s..u..- 
is derived by virtue of said will.

This deed is executed by John Torr Tuplin, ........... .
of his mother, Mary Tuplin. Mary Tuplin Wing thus in |«m 
session of the farm, excepting the mill site, the appellant John 
('. Durant who lived on a plot of land adjoining the liu acres, 
about the year 1887. took it on the halves for a while and af
terwards rented it from her ns her tenant at an annual rent of
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$91). He held and worked the farm ns such tenant and paid 
rent to her until her death in 1906. At the time of her death 
Harriet Evelyn Tnplin, one of the complainants was residing 
with her mother in the dwelling-house on the homestead pre
mises in question, and remained there in possession thereof un
til after the commencement of the suit for partition. On the 
11th of August, 1906, John Torr Tuplin in consideration as it 
is alleged of the natural love and affection which he bore to his 
sister Hannah It. Durant, wife of the appellant John ('. Dur
ant. and of one dollar, purported by deed to grant her all his 
estate and interest in the 60 acres, less the mill site.

The children of the said Mary Tuplin and John Tuplin 
mentioned in the will of the testator Win. It. Tuplin, are the 
complainants, Lueretia Ann II nest is and Harriet Evelyn Tup
lin, and the defendants, Hannah It. Durant. Christian If. Ilus- 
sex. Teresa G. Woodside, Mary Eliza heard. Annetta Jane I'ro- 
titt. Bertha Maria Lea, Julia Sarah MePhail and the said John 
Torr Tuplin.

It appears that the appellants after tin* death of the said 
Mary Tuplin and previous to the commencement of the suit 
for partition made offers to pay .$100 to each of the daughters 
of the said Mary Tuplin for their respective shares in the land 
in question, and that such negotiations were continued until 
about the 1st December, 1900, after the suit for partition had 
been commenced, when the respondent Harriet Evelyn Tuplin 
left this province to seek a livelihood elsewhere.

It appears by the letters in evidence of John Torr Tuplin, 
that he never claimed more than a share equally with his sisters 
as one of the children of Mary Tuplin.

The appellant, John C. Durant and his wife by their answer 
to the hill of complaint admit that the said John Torr Tuplin 
left this province about four years after the testator's death 
(upwards of 28 years before the death of his mother) but claim 
that instead of refusing or neglecting to work the farm and to 
support his mother Mary Tuplin and her children or to comply 
with the provisions of his grandfather's will, he went away, 
“the better to enable him to assist in working the said farm and 
in supporting his mother and the said children, and not only 
were the annual income and profits of the share or interest of 
the said John Torr Tuplin in said farm applied to the support 
of his mother, the said Mary Tuplin and the said children, hut 
he also arranged for working said farm for the purpose afore
said, and further assisted and applied his personal earnings 
and other moneys for that purpose.” In regard to this con
tention on behalf of the appellants the learned Vice-Chancellor 
says in his judgment:—

I can llml nothing in the evidence to support this defence. Indeed, 
no one can rend it through without being autiafted that it is untrue.

P.E.I.
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What I do find is that up to n week before Hattie Tuplin wen n 
the defendant or his wife had offered to j»av #100 to e.i i ihP 
heirs for their several interests.

A careful examination of the evidence does not lead m- to 
differ from this finding of the Vice-Chancellor.

From this recital of the material facts in the case, I proceed 
to view tin* appellants’ objections to the Vice-Chancellor's jinlg- 
ment, and to consider the reasons advanced on their behalf in 
favour of allowing this appeal. The first objection is of a some
what technical character, namely, that the suit as instituted 
must fail, because the i nt Lueretia Ann Iluestis. hcins;
a married woman, should have been made a complainant by 
her next friend. The ground alleged for this objection is that 
“her share of the property devolved on her, if at all, prior to 
the passing of the Married Women’s Property Act, 189b. and 
therefore she and her husband had separate and independent 
rights in the property.” If the respondents contention s to 
the termination of John Torr Tuplin’s right to the land k cor
rect, the estate vested in his mother. Mary Tuplin, in 187\ dur
ing her life, and at her death, which occurred in August. V.I06, 
it devolved in terms of the will to her then surviving children. 
In view of the provisions of our Married Women's Property 
Act this objection is not. in my opinion, well founded. Hut in 
any case, as Harriet Evelyn Tuplin, one of the complainants, 
had an unquestioned right to a suit the martin* nt in
section 150 of the Chancery Act. which provides that it shall 
not he competent to any defendant in a suit to object for want 
of parties, renders the objection unavailable to the respondents.

The main issue in the case is that which arises under para
graph 9 of the bill of complaint, in regard to John Ton Tup
lin’s abandonment of the land in question. The evidence of that 
abandonment is to be found in the circumstances already al
luded to under which he removed from this province, in his 
continued absence from this province which to the date of his 
mother’s death was a period of upwards of 28 years, iu 
his letters dated September 12, 190G, and February 22nd. 1!H)7, 
to his sister indicating that he claimed only an interest as «me of 
the surviving children, and especially in the deed of tin- Mill 
site, executed by him in 1881, in which he solemnly declared that 
he had “abandoned the said property and neglected and re
fused to comply with the conditions of the will and thereby for
feited all claim and interest in said property so far as the same 
is derived by virtue of said will.” All these facts, to my mind, 
constitute most conclusive evidence of his abandonment of the 
land and of his neglect and refusal to comply' with tin- provi
sions of the will. The will provides that in such an event — 

The property ns before described shall vest in and liel«»ng to the 
mother of the said John Torr Tuplin (Mary Tuplin afore-.i ml»-
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ject to the stipulations as regards the children, and at her death or 
marriage shall la* equally divided among the then surviving children.

Mary Tuplin never re-married and died as already men
tioned in August, 1906.

But it has been argued for the respondents that to enforce 
this provision of the will against John Torr Tuplin is to enforce 
a forfeiture, and that a Court of equity will not enforce a for
feiture. The estate created under the will clearly falls within 
the elass described as Conditional Limitations which determine 
as soon as the contingency happens, and the next subsequent 
estate, which depends upon such determination becomes im
mediately vested without any claim, entry or act to be done by 
the person who is next in expectancy.

They so far partake of the nature of conditions, as they abridge or 
defeat the estates previously limited, and they are so far limitations as 
upon the contingency taking effect, the estate passes to a stringer. 
(2 HI. Com. 150.)

It is within the province of a Court of equity to determine 
whether the contingency has happened which changes tin* re
lationship of the estate, and in the event of forfeiture to declare 
to whom the property has passed : Craven v. Brady, L.li. 4 Eq. 
20!), is typical of the large aud varied class of eases in which a 
Court will so intervene. In that ease a testator appointed un
der a power, real estate, and devised other real estate to his wife 
for life, and from and immediately after her death to his son, 
with a proviso that if his wife should “do, make or execute any 
deed, matter or tiling whereby she should be deprived of the 
rents and profits or the power or right to receive or the control 
over the same, so that her receipt alone should not at all times 
l«* a sufficient discharge for the same, her life estate should 
cease and determine as fully and effectually as it would by her 
actual decease.” The wife married again without making any 
settlement, and it was held by the Court (Lord Romilly, M.R.) 
that she had forfeited her estate by marrying without making 
a settlement, that the remainder, both in the appointed and de
vised estates was accelerated and that the property passed to 
the person entitled thereto on such forfeiture.

This decision was upheld on appeal by Lord Chancellor 
Hathcrley : Craven v. Brady, L.R. 4 Ch. App. 2!M>.

It was alleged in the argument at the Bar that the appel
lants are in possession of the land, and it was thereupon strenu
ously urged that the respondent’s remedy, if any. was not in a 
Court of Chancery which it was argued had not jurisdiction to 
try a question of title in a partition suit, hut in a Court of law. 
Any right of possession that the appellant John C. Durant ever 
had as appertaining to himself personally was derived as ten
ant from Mrs. Tuplin, and while he retains such possession he 
is estopped from claiming adversely : Doc d. Man ton v. Austin,
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9 Bine. 41 ; Honni v. Hoard, L it. 9 Q.B. 48; Pods v. .1/r/> z/,/,
36 Cnn. S.C.It. 231. 11 is own evidence proves that lie « I i« I not 
claim any title or right of possession otherwise than in ri_ it of
his wife. At the trial he gave the following answers to quest... s
asked by his counsel ;—

Q. Since lier death (the death of Mr». Tii|din) have you .,| 
on the place? A. Ye*, air.

Q. Dili you work on it last full after her death? A. Oh. yes.
Q. And this spring? A. Yes, sir.
Q. That. I presume, is for vonr wife? A. Yes, sir.
i,i. Are you there under anybody's rigid except your wife"- \

Regarding the evidence in the cast; as a whole, it dors not 
establish that there is involved any bond fide question of title 
heyond that which must necessarily occur in almost every parti
tion suit. It devolved upon the respondents in their suit for 
partition to prove their title to the undivided part of tin- pro
perty which they sought to have divided. There appears to In- 
no rule that a hill for partition cannot he maintained if tin- par 
ties proceeded against deny the title, and the title is purely 
legal. Where the plaintiff has not at once succeeded in proving 
a title, there are cases in which the Court has given him an 
opportunity of producing further evidence of his title without 
sending him to a Court of law. In the case of Baring \. Sash, 
1 V. & B. .ml, Sir Thomas Plumer notices that it is expressly 
stated in Parker v. (itrard, 1 Amb. 236, that there is no in
stance of not succeeding upon such a bill, hut where there is not 
proof of title in the plaintiff; and in the case of (’arheniiht v 
Hultncj/, 2 Aik. 380, the Court gave leave and time for tin- 
plaintiff to make out his title. In the latter case Lord Hard- 
wicke observed that where there were “suspicious circumstances 
in the plaintiff’s title the Court would leave him to law." And 
generally in that class of cases referred to by tin- appellants' 
counsel where there is a bond fide disputed title the Court will 
not under cover of a suit in equity for partition adjudicate 
upon the title, but will leave the party to his remedy in lav 

This ease, in which the appellants and respondents < laim 
under a common title, namely, the will of Win. B. Tuplin. is 
not one of the latter class.

In my opinion the decision of the Vice-Chancellor is right, 
and this appeal must Ik* dismissed with costs.

PlTZOEBALD, and II.xszARD, JJ., concurred.

Appeal dismissed.
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BRANDON ELECTRIC IGHT CO v. CITY OF BRANDON
Manitoba King's Bench. Trial befoir Mathers. V.J.K.B. April 2. 1912.
1. Waters (§111114—210)—Pnu.ic watiii svitly—Meters—C'i.xndeh-

TIXE TAKINU Of WATER.
Where the consumer continued to u«o water through n concealed 

pipe knowing that the supply mi obtained was not going through the 
meter after a change made from a liai rate to a meter rate and the 
placing of a meter on another and visible supply pipe, he is liable to 
pay on the basis of the capacity of such concealed pipe for the entire 
time for the water so wrongfully taken through it unless he can 
prove the quantity actually used, and lie must pay at the general lived 
rale without regard to any reduced rate applicable to the metered

[Lamb v. Kincaid. 38 Can. S.t’.K. 516. and Armory v. Drlamiric, 1 
Strange 505, applied.]

2. Evidence (§ITE9—200)—Presumption against spoliator.
In computing the amount of damages recoverable for clandestine use 

of a water supply the maxim “amnia prasumuntur contra spoliatorem” 
applies.

| Lamb v. Kincaid, 38 Can. S.C.R. 516. specially referred to; see also 
The King V. Chlopck, 1 D.L.R. 96.|

3. Ml XICIPAL VORPOBATIOXH (gill) I 16) —VXAXIMOVH HIHOI.VTION—
SEin.EMEXT ADOPTED—RATIFICATION.

Where a settlement of a claim for water rates by a municipal cor* 
paration against a consumer is made by unanimous resolution of the 
Council, and the terms of the settlement are in part carried out by pay
ment to and acceptance by the treasurer of the municipal corporation 
of successive instalments of money due to the municipality under the 
settlement, there is such ratification of the contract as tn preclude a 
successful attack upon it by reason of the settlement not having lieen 
f irmally adopted by the Council.

4. Dvkess (§ 1—14)—Repudiation—Waiver.
The voluntary acting under an agreement for five months after know

ledge of facts afterwards set up to prove that the agreement was ob
tained by fraud, duress, undue influence or extortion, is such an un
equivocal affirmation of the contract as to amount to a waiver of the 
(•"inplainant’s right to rescind the contract upon these grounds even 
if proved.

5. Estoppel t§ III E—73)—Suiimiskiox and av<p iek< i xte in iiona Finn

When one party makes against another a claim in the existence and 
amount of which he has an honest belief, and the other agrees to pay it 
without investigation, such agreement, made in good faitji, cannot 
afterwards be repudiated on the ground that the amount is excessive.

IIH.ran v. Kvuns, L.R. 5 11.L. 6U6. applied; Smith v. Cuff, 6 
M & S. 160, distinguished ; see also Leake on Contracts. 6th cd., p. 
259, and Lindsay Petroleum Co. v. Hurd, I..R. 5 P.V. 221. |

An action to recover possession of seven post-dated and un
paid cheques drawn by the plaintiff in favour of defendants and 
to recover $2,000 paid by the plaintiff to defendants in pursuance 
of nil alleged settlement on the grounds that the cheques were 
obtained by the defendant under circumstances amounting to 
fraud, duress, undue inti lienee and extortion, and upon a void 
and illegal consideration and upon a consideration which failed. 
The defendants counterclaimed for $7,000, the balance due in re
spect of the settlement and on application the defendants were

52—1. D.L.R.
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allowed to amend their counterclaim so as to claim payment .if 
the unpaid cheques.

The action was dismissed and judgment given for the tie- 
fendant on its counterclaim as amended.

Messrs. (■. /'. Wilson, K.C.. and 7. /•’. Kilgour, for plaintiffs.
Messrs. 7. E. O'Connor and S. II. McKay, for defendants.
Matiiers, C.J.K.B. :—Since 189(i the plaintiff company lias 

carried on the business of producing and supplying electric cur
rent for lighting and power purposes, generated partially by 
meant of a steam plant and partially by water power. The ■ in 
of Brandon, owns its own waterworks, and for the purpose* of 
their steam engines the plaintiffs received water from tli <iiy. 
Up to 1909 the plaintiffs had what is known as a “flat rate \ 
2-inch upright service pipe ran from the city’s main through the 
floor of the company’s power house. From this 2-inch pip tin- 
company took away two 1-inch pipes, one of them just beneath 
the floor, and the other above the floor. The former was cun. 
nccted with a suction pipe which connected with an engine pump 
and also with a large tank and the other with another tank. 
About the 1st of June, 1903, the city abandoned the Hat rate 
system of charging for the water used by its customers and 
adopted a measured service rate. For the purpose of measuring 
the water to the plaintiffs, the city, about that time,
installed a meter on the plaintiffs’ supply pipe. This meter 
was placed above the floor and from the meter the plaintiffs took 
a 2-inch pipe which ran above the floor to the rear has. -icnt 
and from which branched three 1-inch pipes to three several 
several pumps. When this was done the pipe below the floor was 
not removed, I surmise liecause the city officials had tli n no 
knowledge of its existence. The company went on using this 
pipe below the floor when it was necessary to do so for about 
a year. It was then disconnected from the suction pip ', hut 
the valve was left, and a nipple for a hose connection was put on. 
It remained in this condition until about the end of 1907 or the 
beginning of 1908. when the chief engineer Moring, connect. <1 it 
up with a 1-inch pipe which ran through to one of the tanks, 
On the 28th November. 1910. the existence of this pipe was dis
covered by the city officials and the city engineer was no* tied. 
The official who discovered it states that the valve which regu
lated the flow of water into it was then two-thirds open He 
left it in the condition in which he found it and -d lb*' city 
engineer, who. with the city foreman, went there and ex min.-.l 
the pipe and found it as described. The mayor was notified and 
lie communicated with Mr. Patterson, the company’s manager, 
and told him what he had been informed. The latter denied that 
any such pipe was in existence. Moring. the chief engineer, was 
absent, but the manager says that the same evening he spoke to

0
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Stanley, the second engineer, who informed him that there was a 
pipe there. He was directed to take it out, and that same night 
Stanley, took out a 5-foot length of the pipe that ran from the 
valve to an elbow where it connected with the straight pipe 
running to the tank. He also plugged up the valve and took 
off the valve wheel. The next day, viz., the 29th, the city en
gineer called upon Mr. Patterson and asked him about this 
pipe, but the latter denied that any such pipe was in existence, 
lie was asked by the engineer to go with him and lie would shew 
him it, and they went into the pit. but discovered that the 5- 
foot length was gone. The manager denied that any such pipe 
had ever been in existence and asserted that it bad been plugged 
as it then was “for years and years.M When asked where the 
pipe ran to he denied all knowledge of where it ran to. but 
when told by the engineer that he would pull up the floor of 
the building and find out, he then informed him that it ran to 
the tank. At the time of this interview the manager was not 
aware that the engineer had been to the works tin* day before 
and had seen the pipe.

The city obtained statutory declarations from two former 
employees of the company to the effect that this pipe had been 
used for the purpose of running water into the tank, but took no 
further steps at that time with reference to the matter.

About the 6th of December following, the manager was asked 
by a reporter of one of the newspapers for his version concern
ing a rumour on the street that the company had been taking 
unmetered water. The manager at once went to Alderman Dow
ling. chairman of the waterworks committee, and said he came 
to see if he could arrange for a settlement, and offered to settle 
for the water that had been used. Dowling replied that he 
could not arange any settlement with him unless he was pre
pared to admit that the company lmd been taking water unlaw
fully. Patterson replied that he was prepared to admit that 
the company was in the wrong. They both then went to the 
mayor and arranged to have called a meeting of the water
works committee to which all the members of the Council 
would be invited.

The desire on both sides was to avoid publicity in the inter
ests of both the company and the city, which could only be 
accomplished if all the members of the Council consented. When 
the meeting convened all members were present. The purpose of 

•tin1 meeting was to arrive at a settlement with the company for 
the unmetered water it had taken. The mayor pointed out that 
the company had a bond sale pending and that there was an 
inspector at that time in the city looking over the company’s 
affairs, and that it would tie injurious to the company if a 
charge of this kind should become public. He also pointed out 
that it would do the city harm, and that it was in the interests
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of both that a settlement should be made without publicity. One 
or two members of the Council thought a settlement should int 
be made, but that there should he a judicial investi 
However, on hearing the statement made by the mayor, hey 
censed to press for an investigation and were willing to Feet 
a settlement.

The engineer was asked to prepare a statement of tli i *- 
bable quantity of water used and its value at the rate p; by 
the company, namely, 12Vjo. per 1,000 gallons, and he did so 
He averaged the meter readings for the three days immediately 
after the unmetered pipe had been disconnected, getting an 
average of 48,000 gallons per day. He assumed that w the 
average used during seven and three-quarter years, during 
which the pipe was in existence. He also assumed that for 200 
days in each year, the steam plant was operated. The total alue 
of the water used at 12V*>c. per 1,000 gallons would thus lx» 
$9,800. From this he deducted the value of the water • I i-h 
had passed through the meter and been paid for, viz., $2.< 7 ' !i\ 
leaving a balance of $6,620.02. As it appeared the engineer 
had nothing definite on which to base his calculation, one -•!' the 
aldermen said that in his opinion the city could only I . pro
tected by charging the company for the full flow of that pipe at 
40 lbs. pressure during the whole period from the time the in-1 r 
was installed up to the time the pipe was removed, and asked 
the engineer to prepare a statement on this basis. He did so. 
assuming that the pipe was 100 feet long, and on this basis the 
value of the water amounted to $18,778. Three of the aldermen 
took the ground that this was the amount for which the company 
should be charged. The majority of the members thought that 
the first estimate of the engineer was sufficient. However, as the 
minority refused to abate their demand for the full amount the 
members of the Council present unanimously agreed that they 
should ask for the larger amount.

The city solicitor had been called in and advised the Council 
in favour of the policy of settlement. When it was decided to 
call in Mr. Patterson and ask for the larger amount the solicitor 
warned them that they must make no threats, and advised that 
the accounts should be presented through the ordinary water
works officials. In order to avoid the appearance of threat it was 
decided that only one, either the mayor or the chairman of the 
committee, should be spokesman, that the engineer should pre
sent the account, and that the other members should say n ithing. 
Mr. Patterson, the manager, was called :n and stated his desire to 
settle. The engineer then told him the amount. The chairman. 
Alderman Dowling, asked him if he accepted the bill and he re
plied, of course he accepted; if it were $30,000 he would have 
to accept it. Alderman McLean asked him if it were possible
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for him to have used that quantity of water, and lie said it was
not.

Considerable discussion took place then between the aldermen 
themselves, the majority arguing in favour of acceptance of the 
smaller bill, but the others standing firmly in favour of accept
ing only the larger amount. Mr. Patterson was then asked to 
retire, but the discussion still continued. Finally Alderman 
Whillier left the room, stating as he was leaving that they must 
settle for the larger amount or they would hear from him. or 
there would have to be a public investigation or something to 
that effect. As the minority would not yield to the views of 
the majority, in order that a unanimous decision should In- come 
to, the majority agreed to accept the views of the minority and 
demand payment for the full flow of the pipe. This decision 
having been arrived at it was decided that an account for tin- 
amount agreed upon should be presented to the company for 
payment the next morning by one of the clerks in the water
works department, and the mayor was appointed to take settle
ment.

Accordingly, on the 7th December, Patterson was presented 
with a bill for unmetered water, amounting to $13,778. by the 
waterworks collector, who asked him if he would pay the amount, 
and he said he would. It appears that In- afterwards represented 
to the mayor that the amount was a very large one to pay at 
once, and asked if it could not be extended over a year. For tin- 
purpose of deciding this point, the mayor called another meeting 
of the members of the Council on the 8th December. All mem
bers were present at this meeting except Aldermen Dowling, 
Whillier, Clark and Coleman, and it was agreed to accept as pay
ment $1.778 cash and twelve cheques for $1,000 each, maturing 
over a year, a month apart. At this meeting the mayor told 
Patterson what the attitude of the minority had been at the other 
meeting and that they would not consent to a settlement for 
anything less than the full amount. One or two of the aldermen 
urged Patterson then not to give the cheques, and said In- was a 
fool to do so, but he went on and signed and handed over the 
cheques to the mayor. These were handed to the city treasurer, 
who, as the cheques matured, handed them to the waterworks 
collector for collection.

The first cheque for $1,778 was paid, as were also five of the 
monthly cheques given. The plaintiff company on the 28th 
June. 1911, notified the bank to refuse payment of the addi
tion cheques. On July 3rd the City Council referred the 
matter “of the stoppage of payment of the post-dated cheques 
deposited with the treasurer” by the plaintiffs “to the finance 
committee to discuss the matter with Mr. Patterson and report 
at a subsequent meeting of Council.” Alderman Hughes, 
the chairman of that committee, made an investigation of the
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company’s books ami prepared a report, dated 17tli March, 1 >11, 
which was assented to by the finance committee, that the am--nut 
already paid by the company upon the cheques “represents ;,u 
amount much in excess of the price of the quantity of w .t. r 
which could possibly have been used by the company from the 
pipe in question” and recommends “that the amount alre,n|\ 
paid by the company be accepted in full settlement of all claims 
against the company in respect of the said matter, and that the 
city solicitor he instructed to return the balance of the cheques 
to the company.”

This report was, by resolution, adopted by the Council on 
the same day, but was not acted upon.

On the 4th December, 1911, the company commenced this 
nothin to recover |M>ssession of the seven unpaid cheques ami 
ah»' » recover hack $2,000 of the money already paid. The 
gro.n d of the action is that the cheques were procured by the 
deft dants under circumstances amounting to fraud, duress, 
undue influence and extortion, and upon void and illegal run 
sidération and a consideration which failed. On the 29th !>• 
cemher. 1911, the defendants’ City Council by resolution, unaiii 
inously rescinded the said report of the finance committee dated 
the 17th November, and of the resolution it.

I find that when the meter was installed by the city, the pipe 
in question was connected with the city service pipe under 
neath the floor and was not then disconnected because the 
officials performing the work were not aware of its existence 
The company's servants continued to pass water through this 
pipe as they required for about one year. At this time the pipe 
communicated with a suction pipe. It was then removed from 
the suction pipe and a n and hose connection put on. Water 
was taken to the tank from this pipe by means of a hose from 
time to time as required until about the end of 1907 or the lie 
ginning of 1908, when, ns before stated, the chief engineer of 
the company himself installed an iron 1-inch pipe running 
through to the tank and after that date water was used through 
this pipe.

I find that the fact that water was being list'd through this 
pipe was known to the engineers and servants of the company, 
and was also known to the manager, Mr. Patterson. At 1h trial 
he denied on oath that he had any knowledge of the existence 
of this pipe. Ilia evidence on that point appeared to me utterly 
improbable, hut when taken in connection with the surrounding 
circumstances and his own conduct after it was discovered la
the city, and the evidence of Stokes, 1 have no hesitation at all 
in finding that water was used through this pipe with his entire 
know ledge and concurrence. It would lie remarkable if tin- exist 
ence and use of this pipe was known to everyImdy employed 
around the works with the exception of the active mamigi r.
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After the city officials had discovered that the company had 
been clandestinely taking water by means of the pipe in ques
tion the company’s manager became alarmed at the consequence 
to the company’s credit and reputation if the fact should become 
public, and possibly from the fear that the company might be 
publicly charged with stealing water. In order to, if possible, 
prevent this, he went to the city to procure a settlement of the 
claim, which he knew the city had against the company. His 
purpose could only be accomplished by a secret settlement and 
he requested that the facts be not made public. The mayor and 
aldermen were quite prepared to meet his wishes as to secrecy, 
both for the sake of the company and the city, and were also 
willing to accept payment for the water wrongfully used, and 
the only point on which there was any divergence of opinion was 
as to the means of arriving at the quantity so used. There was 
not then, and is not now any known means of ascertaining with 
even approximate accuracy the quantity of water improperly 
passed through this pipe. When the aldermen met on the tith 
December at the company’s request, to discuss a basis of settle
ment, they had before them nothing but the bald facts that this 
pipe had been in existence since 100:1 and that it had been used 
by the company. They had no information as to the extent of 
such user. Mr. Patterson knew, or had the means of knowing, 
whether or not it had been in constant use, but lie chose to 
assume the attitude of entire ignorance and oflfered no informa
tion to aid the aldermen to a conclusion. The company had 
gone on for years deliberately appropriating the city’s water 
without preserving any record of the quantity so taken. In 
such a case the maxim omnia prasumuntur contra spoliator) m 
must he applied and every presumption be made against the 
company. The principle applicable is well illustrated by the 
case of Lamb v. Kincaid, .’18 Can. S.C.R. 516. Then* a quantity 
of auriferous material was taken from the and undis
puted portions of a mining claim by the defendant, who inter
mixed the products without keeping any account of the quan
tities taken from these portions respectively, and appropriated 
the gold recovered from the whole mass. The Court held the 
defendants accountable for as much of the mixed products of the 
two claims ns they did not strictly prove to have come from 
their own. Duff, J., at p. 541, speaks of this as a “long settled 
doctrine of English law.” Again, at p. 540. lie says: “The Court 
is not called upon to speculate in such a ease for the benefit of 
deliliernte wrong-doers, they come within the wholesome rule that 
if a man by his deli liera tely tortious act destroys the evidence 
necessary to ascertain the extent of the injury he has indicted, 
he must suffer all the inconvenience which is the result of his 
own wrong,” citing the well-known leading case of Armory v. 
Dilamirie, 1 Strange 505.
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Lamb v. Kincaid., 38 Can. S.C.R. 516, was a case not of -I.-, 
stroying evidence, but of not preserving evidence of the extent 
of the wrong done. In that respect it applies exactly to this e;is<- 
The plaintiffs have tortiously taken the city’s water without 
preserving any record of the quantity used. Prima fa< i. they 
were hound to pay for the full flow of the pipe for the entire 
period. Those members of the City Council who took this s'and 
were, in my opinion, but asserting the strict legal right of the 
city. If the company did not want to accede to this demand tin 
onus was upon them to shew by undoubted evidence that tin- full 
flow of the pipe had not been used. There was nothing extor
tionate on the part of the city in claiming $13,778. In arriving 
at that amount the engineer had assumed that the pipe was UHI 
feet long, and that the pressure was 40 lbs., hut he had only 
charged 121 [>c. per thousand gallons, which is a special manu
facturers’ rate. The rate fixed by the city by-laws for general 
consumption was much in excess of this. The company would 
have no right to claim the benefit of a special rate granted them 
for metered water for water surreptitiously taken, and the city 
would have a perfect right to charge them for water so taken at 
the general rate fixed by its by-laws. Calculated at the l>\ law- 
rates the value of the water the pipe was capable of carrying 
would be $23,409. The pipe, however, was not over 50 feet long, 
and the pressure was probably not more than 30 lbs. The value 
of the water the pipe was capable of passing on this basis. « v.-ii at 
the special rate of 12t4c. would he $16,689. and at the general 
rates would he $27,600. So that it does not appear that tie- city 
made its claim anything like as large as it might have made it 
with perfect propriety.

When the amount the city asked was mentioned to Mr. Pat
terson at the meeting on the 6th December, and he was asked if 
he would accept it, he said, of course he would accept it. he would 
have to do so if it were $30,000. He neither tendered nor off red 
to tender any evidence that the quantity of water charged for 
had not been used. He did say In*fore leaving, in respond to 
one of the aldermen, that it was not possible for the company 
to use that quantity of water, but he suggested no method by 
which the quantity could he more accurately arrived at. Indeed, 
he gives as the reason for his delay in stopping payment of the 
cheques that he was not earlier in possession of data from which 
to calculate even the ultimate quantity of water used.

When the account was presented to him the next day h igain 
promised to pay it and he telephoned the city engineer to ask 
about the odd $778, as he had understood the amount was even 
$13,000. On the 8th, when he signed and handed over the 
cheques to the mayor, he was subjected to no pressure or duress 
to do so. Dowling and Whillier, the leaders of the minority, 
were not present. Even Fleming, who had favoured an investi-
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gat ion, urged him not to give the cheques, as also did some 
others. He knew a large majority of the council, including the 
mayor, were in favour of accepting in settlement $6,600, the 
first estimate of the city engineer. He must be taken to have 
known that if the matter were allowed to take the usual course 
the majority could enforce their views on the minority. Such a 
course, however, would involve exposure and probably public 
diseussion of the company’s conduct in the Council and in the 
press, and in order to stille publicity he was willing to pay the 
amount asked. I am satisfied that those members of the Council 
who refused to consent to any settlement for less than $1:1.778, 
acted with perfect bona fide8 and in the honest belief that in no 
other way could the city’s interests lie fully protected. There 
was no disposition on the part of either the mayor or any of the 
aldermen to take advantage (if the position in which the company 
found itself. The evidence entirely fails to establish either 
fraud, duress or extortion on the part of the city.

It is contended, however, that the cheques were given under 
circumstances which in law amounted to equitable duress or 
undue influence. In support of this contention Smith v. ('itif, 
6 M. & 8. 160, was relied upon. That was the ease of a creditor 
who refused to execute a composition deed with his debtor 
unless the latter gave him notes for the balance of his claim and 
threatened a commission in bankruptcy. The debtor gave the 
notes which were transferred to an innocent party and after
wards paid by the debtor, who then sued the creditor for the 
amount so paid. In argument counsel for the debtor put the 
case upon the ground that it was a fraud upon the other credi
tors. The defendant's counsel admitted the principle, but urged 
that the plaintiff could not recover as he was pari dclrcto. Lord 
Ellenborough in answering the defendant’s argument, said: 
“This is not a case of par delrctem, it is oppression on one side 
and submission on the other: it could not he predicated as par 
delictem when one holds the rod and the other Ixnvs to it” and 
he concluded by saying that there was no case where money 
having been obtained “ extorsively and by oppression and in 
fraud of the party’s own act as regards the other creditors, it has 
been held that it may not be recovered back.” It appears quite 
clear that the basis of the decision was the fraud upon the other 
creditors. It would hardly lie suggested that a sole creditor 
who refused to compound with bis debtor and insisted upon pay
ment of the full claim under threat of bankruptcy proceedings 
would lie compelled to refund what he had received over and 
above the composition offered. If the defendant in Smith v. Cuff. 
6 M. & S. 160. had openly made his execution of the deed con
ditional on lieing given notes for the balance of his debt and 
the other creditors had executed it with knowledge of such 
condition, he could not have been compelled to refund the
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amount collected upon them. In my opinion Smith v. ( >. i;
M. & S. 160, has no application to the facts of this case. Here 
the company had by its own misconduct brought about a situa
tion fraught with danger to its credit and reputation. In < .In
to escape from this situation the company approached th** <-ity 
with a proposition that it should pay. The city stated an amount 
it was willing to accept. The method of computation adopted 
by the city was logically and legally sound ; and the company 
agreed to pay the amount. It is but the case of one party making 
a claim upon another in the existence and amount of which lie 
has an honest belief, and the other party agreeing to pay it with
out further investigation. Under such circumstances all that a 
Court of justice has to do with respect to the agreement arrived 
at by the parties is to ascertain that it has been bond ful< made. 
If so made a Court of justice ought to respect it and not allow 
it to be questioned : Dixon v. Evans, L.R. 5 ILL. 606. Xnd 
that is so even although the claim put forward turned out after
wards to be wholly unfounded : Callishcr v. Bischoffshcim, L.R. 
5 Q.B. 449. and Cook v. Wright, 1 B. & K. 559.

The plaintiffs have, therefore, in my opinion, failed to shew 
that they were induced to give the cheques in question either by 
the fraud, duress, undue influence or extortion of the defendants 
or that the consideration therefor was either void or has failed.

The other grounds of action alleged in the statement of claim 
were not supported by the evidence and were not pressed in 
argument.

Even if there had been any evidence to support a finding of 
fraud or duress against the defendants, the plaintiffs have, by 
the voluntary payment of five successive cheques maturing over 
five months, waived their right to rescind : Doll v. Iloiranl. 11 
Man. R. 577, and Orme» v. Beadel, 2 DeG. P. & J. 333 
357. The company’s bond sale was consummated before tin- 
end of the year, when all reason to apprehend financial em
barrassment from an exposure was removed, yet the company 
went on and paid a cheque for $1,000 on the last day of each of 
the following months of January, February, March, April and 
May. It seems to me idle to contend that after such an un
equivocal affirmation they have a right to attack the transaction.

It is said, however, that the settlement was only mad- with a 
committee of the Council and that the agreement never was 
adopted by the Council. I think the plaintiffs, by their pleading, 
have deprived themselves of the right to successfully urge this 
objection. By paragraphs 7 and 8 of the statement of claim 
the plaintiffs admit that the account for $13,778 for unmetered 
water was rendered by the defendants to the company, and that 
the cheques were given by the company to the defendants. 
Supplying of water and collecting the charges therefor is part 
of the city’s regular routine business. When an account for
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water has been presented mid cheques given in payment there
for it would he singular if the city could not retain and collect 
such cheques without shewing that they had been formally ac
cepted hv the city. They were in this ease accepted by the mayor 
with the concurrence of the whole Council, and handed by him 
to the proper official, the treasurer, who from time to time handed 
them out for presentation at the bank. The mayor for some 
reason not apparent, warned the treasurer that he gave no in
structions with respect to the cheques. No instructions, how
ever. were necessary. Having received them as payment of a 
water account it was his duty to collect them and ho proceeded 
to do so. If evidence of ratification by the city were necessary, 
the receipt and retention of the proceeds of the six paid cheques 
would supply it. ,

It was admitted that the adoption by the City Council of the 
Finance Committee’s report of the 17th November affords the 
company no ground of action against the defendants. Such 
report docs, however, ns was contended, afford evidence for the 
plaintiffs of the quantity of water the company's works was 
capable of consuming. For the purpose of considering the 
validity of the settlement arrived at, it is not the facts which 
subsequent investigation, conducted by the city, brings to light 
that arc to be looked at. but the facts ami i " ■ ion present 
to the minds of the aldermen when the agreement was arrived at. 
Resides the report only pretends to take account of the water 
tlie company would properly consume in the operation of its 
plant. There is always the possibility that that pipe may have 
been carelessly allowed to run when the steam plant was not 
in operation. While this may Is» regarded as an improbability, 
it was still a possibiltv which might reasonably operate on the 
minds of the aldermen.

In my opinion the plaintiffs' action fails and must lie
ff issed.

The defendants have counterclaimed for $7,000 balance due 
for unmetered water taken.

It follows front what I have said that the city would 1h« en
titled to judgment for the unpaid cheques if it had counter
claimed therefor. The defendants’ counsel asked leave to amend 
and I think the leave ought to be given.

The defendants also asked leave to amend as indicated in 
notices of motion dated lltli and loth January, 1912, to which 
the plaintiffs ask leave to reply as indicated in notice dated 5th 
February, 1912. I allow both amendments.

The plaintiffs’ action will be dismissed with costs, and upon 
the defendants amending their counterclaim so as to make it a 
claim upon the unpaid cheques there will be judgment for the 
defendants upon the counterclaim for $7,000 without costs.
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I think this is a case of “special importance or difficulty 
within the meaning of chapter 12, sec. 1, 7 & 8 Edw. VII., mi l in 
the exercise of the discretion conferred upon me by that A t. I 
allow costs to be taxed without regard to the statutory limit of 
$300. 1 also grant fiat for costs of examination for disci-wry 

Action dismissed and counterclaim 
allowed as amended.

ALBERTSON v. SECORD.
Alberta Supreme Court, Harvey, CJ., Scott, Stuart, and Heck, .1.1, 

February 3, 1912.
1. Injunction (§ III—142)— Undertaking as to damages—Km hu

ment.
Where an order declared that “an issue be and is hereby din- I 

as to what damages, if any, have been sustained by the defendant 
. . . bv reason of the injunction herein which the plaint ill'. ;i ord-
ing to the practice of this Court, ought to hay” and sent On- i-u«- 
for trial and directed the parties to file pleadings, and upon I li<- iri.il 
of the issue the Court dealt only with the amount of da mags and 
did not consider the question whether any damages should In- a— 
and it appeared that the Judge issuing the order did not intend t>> de
cide the latter question, the duty devolves upon the Court to . • #o. 
Fer Harvey, C.J., and Stuart and Beck, JJ.
[Smith v. Day, 21 L'h. 1). 421, considered.]

2. Injunction (|IO—32)—Creditors' action—Husband’s money he
COSITED IN wife’s NAME.

An injunction is improperly granted to restrain a debtor and hit 
wife from using or in any way transferring certain funds pl.i...) to 
the credit of the wife upon the mere ground that such fund-, had 
been and still were the property of the husband but had Ism de
posited in the wife's name, in the absence of any allegation that tht 
money had been given to the wife and that the same was fraudulent 
and void as to creditors. Per Harvey, C.J., and Stuart, J.. on an 
equal division of the Court.

3. Injunction (8 III—142)—Damages on injunction undertaking
A claim for damages upon an injunction undertaking is u '-tab 

lished on shewing only that the defendant by reason of I icing re
strained from withdrawing his bank deposit account lost the oppor
tunity of securing an assignment of an out ion for the pur, • « -e < f 
lands, the contents of which were not offered in evidence. /*< » Harvey, 
C.J., and Stuart, J.

4. Injunction (8 III—142)—I), maces on injunction u.nrertxkixg—
Husband and wife.

Where an injunction against a debtor and his wife restraining thorn 
from using funds deposited in the wife's name stop|ied the u-- alio 
of money to which the husband had no claim, but which v i* u<*l 
in another business in which the wife was a partner, and it xxa- shewn 
that such business had been profita!»- but that the injunction siisjwmM 
the an me for a time and caused the wife ami her partner great in
convenience she was entitled to damages therefor. Per Ilnrxt.v, 
and Stuart. J., on an equal division of Hie Court.

5. Cbeihtob'h action (8 VI—3fh—Procedure -Simple contract creditor.
Under the Allierta Judicature Act it is no longer noces-1 > f >r i 

non judgment creditor in order to maint at • an actioff a^un-t th* 
debtor to sue on behalf of all creditors. Per !Vck, J.

\ Scaur v. Duckett. 3 O.H. 370. and Pacific I n rent mm t Co. ' Siren. 3 
Terr. L.K. 125, specially referred to.]

0
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0. Fraudulent conveyances (§ X III—12)—Restraining further trans
fers—IX JUNCTION.

Where n <l<‘btor has fraudulently transferred property a non- 
judgment creditor is entitled to have further transfers enjoined until 
he can obtain judgment in his action to impeach the conveyance. Per 
Beck, J.

[Fairchild V. Elmslic, 2 Alta. L.R. 115, followed.]
7. Writ and process (81—4)—Nami: of party-—Statement of claim

Inasmuch as a writ of summons cannot be issued without a state
ment of claim annexed thereto, a writ expressly referring to the 
statement of claim as annexed thereto and the statement of claim 
are to lie taken as one. so that one whose name is omitted from the 
writ is nevertheless a party if his name appears in the statement of 
claim. Per Beck, J.

8. Injunction (8 111—142)—Undertaking—Damages.
The mere vacating of an interlocutory injunction is not sufficient 

to entitle the defendant to an enquiry as to the damages sustained by 
him in the absence of a shewing on his part that the injunction was 
improperly granted upon a consideration of the facts involved in the 
action. Per Beck, .1.

0. Injunction (8 HI—142)—Undertaking—Damages.
The undertaking of a plaintiff in an injunction suit to abide by any 

judgment the Court may make as to damages suffered by the de
fendant by reason of the injunction is not a contract with the de
fendant but a conditional obligation to the Court which becomes ab
solute only when the Court finds as a condition precedent to liability 
that the case in view of all the circumstances is a proper one in 
which to direct an enquiry as to damages. Per Beck. .1.

10. Damages (8 HIM—21)2 )—Injunction undertaking or iiond.
Where the plaintiff in an injunction suit had reasonable grounds 

for instituting his action hut the injunction was dissolved without re
ference to the merits because improperly launched, no damages should 
Is- awarded upon the usual undertaking given upon its issue. Per 
Scott, J.

Appeal by defendant, Sword, from the judgment of Sim
mons, J., awarding the present plaint ill* $450 damages on the 
trial of an issue as to damages upon the undertaking given by 
the present defendant in an action of Sccord v. Albertson on 
obtaining an interim injunction against the present plaintiff. 

Frank Ford, K.C., for defendants, appellants.
C. C. McCaul, K.O., for , respondent.
Harvey, C.J., concurred with Stuart, J.

Scott, J. :—For the reasons 1 now state I agree with the 
conclusion reached by my brother Beck.

The evidence shews that, had the original action in which the 
injunction complained of was issued been properly launched, 
the defendant had reasonable grounds for instituting his action 
in the proper form and obtaining an injunction restraining the 
plaintiff dealing with the fund until the trial of the action and 
the authorities referred to by my brother Beck are strongly in 
favour of the view that, in such case, the Court should not, in 
the exercise of the discretion reposed in it by the terms of the 
injunction, award any damages for its issue.
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I have already expressed the opinion in a former judgim-nt 
herein that tin1 action was improperly launched and I there hire 
dissolved the injunction complained of without reference to 
the merits. I think it is unnecessary to consider whether I was 
right in the conclusion I then reached. It is apparent that, if 
there was any impropriety in the form of the action, it was, at 
most, merely a slip in the office of the defendants’ solicitors. 
The grounds upon which the defendant claimed to enjoin th 
plaintiff from dealing with the fund were shewn in the state- 
ment of claim, although it may he open to doubt whether they 
were properly pleaded.

If the Court should not, in the exercise of its discretion, 
award the plaintiff damages if the action were properly 
launched, should it award them to her merely by reason of tin- 
slip referred to? I think not. That would be rather a heavy 
penalty for an error the curing of the like of which by the 
Courts without penalty is a matter of almost daily occurrence.

If the undertaking in the injunction had been merely to pay 
such damages as the plaintiff might sustain without more, the 
plaintiff would undoubtedly be entitled to recover any da magi* 
she may have sustained but where* it is left to the discretion of 
the Court to say whether the defendant ought to pay any I 
think it should, in the exercise of that discretion, attach more 
importance to the circumstances of the ease and the nature of 
the action than to defects in the proceedings in the latter.

Stuart, J.:—This is an appeal from the judgment of Mr 
Justice Simmons, rendered on the trial of an issue as to whi
ther the plaintiff in tin* issue, Addie Albertson, had suffered 
any damages by reason of an interim ex parte injunction ob
tained against her by the present defendant who was plaintiff 
in tin* suit in which the injunction was granted. The trial 
Judge awarded tin* plaintiff $400 as damages. From this judg
ment the defendant appeals and the plaintiff also enters a cross- 
appeal seeking to increase the amount of the damages awarded.

The order for the trial of the issue was made by the Chief 
Justice and it is in those words “that an issue hi* and is lu n-liy 
directed as to what damages, if any, have been sustained by 
the defendant, Addie Albertson, by reason of the injun- tion 
herein, which the \ according to the practice of' this
Court, ought to pay.” The order also contained a clause setting 
the issue down for trial and directing the parties to tile plead
ings; that is, that Addie Albertson, the complaining defendant, 
should tile a statement of claim and that the plaintiff should 
file a statement of his defence against the claim for damages.

When the issue came on for trial before Mr. Justin Sim- 
nions the defendant in the issue. Record, contended that the 
question whether or not he ought, in any ease, to have damages

C4C
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assessed against him was still open and should lx* considered by 
the trial Judge. The plaintiff in tin- issue on the other hand 
contended that the only question open for tin* Court to deal with 
was the amount of the damages, if any. Mr. Justice Simmons 
took the latter view. The respondent in the present appeal, the 
defendant in the issue, mw raises the same point before us 
as to the proper interpretation of the order of the Chief Justice. 
No written reasons for judgment were given by tin- Chief Jus
tice when he made the order and the form of the order seems 
to have been settled by consent of the parties. The Chief Jus
tice stated in the argument before us and so informs us. that 
he is strongly of the impression that lie did not intend to decide 
the (piestion of liability hut intended to pass the whole matter 
on to he dealt with by the trial Judge in a more formal way. 
The result is that it does not distinctly appear that the initial 
question was really ever decided at all. The Chief Justice does 
not think he intended to decide it. Mr. Justice Simmons held 
that it was already decided before the matter reached him. 
There is no doubt that upon the authorities which have settled 
the practice in England the view taken by Mr. Justice Simmons 
is correct, namely, that where a defendant, who has been en
joined. comes into Clutmlicrs after the matter has Ih-cii tinallv 
determined in his favour and asks for an enquiry as to dam- 
ages, the Judge who hears that application, before directing a 
reference or an issue, tirst decides the preliminary question 
whether in the circumstances of the ease then* should be en
quiry or an issue at all or not. But, on the other hand, it is 
to Ih» observed that this is merely a «piestion of practice ami 
we are not so strictly bouml by English divisions upon points 
of practice. There is really no reason in the nature of things 
why a Judge when such an application comes up, perhaps on 
a crowded Chamber «lay, might not very well say, "'I haven’t 
time now to go fully into this question. The whole matter had 
better bo dealt with more deliberately at a more convenient 
time and place”; ami this, is appan-ntly what the Chief Justice 
intemli'il to do. There are feat tires in the order also which 
eorroliorate the view that a different rule of practice was here 
Hilopteil. The or«l«‘r refers to «lamages “which neeonling to 
the practice of this Court the plaintiff ought to pay.” The 
practice of the Court «'an have nothing to «lo with tin* amount 
or the re mot en «*88 of «lamage but the phras«‘ could have some sen
sible reference to the «piestion of liability. Then again, plead- 
inti* were to be filed. This looks much as if the i«lea was to 
have the matter procee<1 as if the rule against commencing an 
action «lid not exist. The parties were liefore the Court al- 
n*ady and all that was really mvded was plca«lings. The state
ment of claim sets forth a ground of liability in Hchlition to 
sp«*eifying the damages suffeml.
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adjudicated upon the matter and in all the circumstan - 1 
think it is not only open to us, hut that we are bound to do so.

Albertson
The question arises in this way: On August 27ti, PUO, 

Secord began an aetiou in the Supreme Court against certain 
defendants. 1 have, I think not improperly, looked at the ,,
cipc for the writ. It is directed to the clerk of the District 
Court of the judicial district of Edmonton. It was a«- i*t«*d 
and filed by the clerk of the Supreme Court and treab-d as 
authority for the issue of a writ from his office. The defendants 
named in the style of cause in the pracipc which was type, 
written are Andrew Albertson, Frederick P. Hobson, El uina 
Hobson and Aggie Albertson, the last name being added by pen. 
But the pracipc asks for a writ only against the first tin and 
the writ when issued only named the first three. The state
ment of claim, however, attached to the writ, as well as tl copy 
left with the clerk, named Aggie Albertson as a defendant. 
The statement of claim sets forth the history of certain «1- Imirs 
between the plaint iff and the defendants other than Aggie 
Albertson in regard to a partnership in certain coal lands and 
stated that in consequence of these dealings the defendant 
Andrew Albertson was indebted to the plaintiff in the sum of 
$5,119.50. It was further alleged that the defendant Andrew 
Albertson had in August, 1910, placed to the credit of the de
fendant Aggie Albertson large sums of money in the Croat 
West Permanent Loan Company for the purpose of preventing 
the plaintiff from realizing on the same and that these moneys 
still remain the property of the said Andrew Albertson or in 
the alternative “if the same have been given to the said Aggie 
Albertson the same is a preference as against the plaintiff.” 
Curiously enough it was not alleged that Aggie Albertson was 
a creditor of her husband Andrew Albertson, so that th- sug
gestion of a preference is absolutely unintelligible. Tlurv was 
no allegation that the money had really been given to the wife 
that as between husband and wife the property had pass 1 hut 
that the gift was fraudulent and void as against creditors under 
the Statute of Elizabeth. In substance and in fact the allega
tion made was that the moneys in question had been and still 
remained the property of the husband but had been deposited 
in the wife’s name. Thu clearly amounts to nothing mon than 
an allegation that the wife held the money as trustee for her 
husband in a trust account.

The statement of claim concludes with a prayer for an in
junction restraining the husband and wife from withdrawing 
any of the said sums of money from the company with which 
they were deposited and restraining the company from pay
ing the money out to cither of them; and (2) for a declaration 
(not that any gift was fraudulent and void as against credi-
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tors) but that the* moneys so deposited were “liable to the plain- 
tilV’s claim herein.”

Upon the same day as the issue of the writ the ap
plied to Mr. Justice Heck for and obtained an ex parle interim 
injunction restraining the husband and wife according to the 
prayer ol the statement of claim. Also upon the same day the 
plaintiff issued a garnishee summons directed to the Great West 
Permanent Loan Company and in a most reprehensible way, 
which cannot be too strongly condemned, procured the clerk 
of the Court, who should have known his business better than 
to allow such a thing, to insert in the garnishee summons certain 
words which are not provided for in the statutory form at all. 
The garnishee summons reads “and it is alleged on affidavit 
filed that you are indebted to the said defendant Andrew Albert
son part of whose moneys arc deposited with you in the name of 
Annie Albertson.” I have underlined the words improperly 
inserted. This was a suitable ending to a whole series of slip
shod practice.

On September 9th, the wife appearing in her real name as 
Aildie Albertson, and the defendant Andrew Albertson, her hus
band. obtained on motion an order from Mr. Justice Scott dis
solving the injunction. The reason given for the dissolution of 
the injunction was that the action was improperly framed in
asmuch as the plaintiff did not sue on behalf of himself and all 
other creditors. On September 12th, the plaintiff filed a dis
continuance of the action and Ik*gnu another with which I do 
not think we are here concerned.

On September 30th, the application above referred to was 
made to assess the damages suffered by Addie Allmrtson by 
reason of the injunction. With respect, I am of opinion that 
the injunction was improperly issued, if not for the reason given 
by Mr. Justice Scott in dissolving it, then for a different one. 
The action was in no way an action to set aside a gift or convey
ance as void against creditors. As 1 have pointed out, there 
was no allegation whatever that the husband had made a gift 
to his wife; there was no prayer that any gift In* set aside. 
There was absolutely nothing more than an allegation that 
these moneys belonged to the husband ; there was no suggestion 
that as between him and his wife they belonged to her except a 
faint one in the peculiar hypothetical phrase which I have 
already quoted and which leads to the absurd statement about 
a preference. The whole proceeding was simply an attempt to 
set equitable execution in regard to certain trust moneys be
fore any judgment had lw*en recovered. I know of no authority 
tor such a course. In view of the looseness with which every
thing was done I cannot think it right to attempt to put any 
generous interpretation upon the statement of claim in the 
then plaintiff’s favour. He ought to be confined, especially 
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where he seeks the extraordinary remedy of an injunction, 
simply to what he actually alleges and to nothing more.

It may be said that the distinction between a gift to the 
wife and a deposit of money in her name in the bank is so tine 
as to be properly disregarded, but however difficult it might 
ultimately be to make the distinction clear in evidence ami to 
prove an actual gift this is no excuse for not making the m n*s- 
sary allegation of a gift in an exact and definite form in the 
statement of claim. The real reason for not alleging a gift was 
1 imagine, because the garnishee summons could in such case 
have no effect and the peculiar insertion made in that document 
simply confirms the view that the plaintiff never intended to 
allege any gift.

This being so I think the plaintiff in the issue is entitled 
to damages if any are proven. The trial Judge refused to allow 
any damages in respect to a certain option for the purchase of 
coal lands which it is alleged the present plaintiff was prevented, 
not from taking up finally, but from obtaining at all by reason 
of her money being tied up by the injunction. 1 am of opinion 
that the learned Judge was right in refusing these damages. 
The whole position of the plaintiff was too uncertain. Kenwood, 
from whom she expected to get an option, had himself as In
stated in his evidence only an option from one Hutton. This 
alleged option was not put in evidence. Kenwood said lie had 
it in his possession when in the witness-box but upon his express
ing a wish not to reveal its contents it was noT filed and its con
tents were not stated. We have, therefore, no evidence that Ken
wood had himself an option at all. We have no evidence of its 
terms. Whether Kenwood could have turned it into a contract 
enforceable by specific performance or not is absolutely un
known to us. Furthermore, even if all this were plain and 
proven, an option is well known not to be assignable and grave 
difficulties might have arisen between Ilutton and Kenwood 
and the plaintiff upon that ground. Put in its bald form, the 
plaintiff claims damages because she was prevented, not from 
carrying out a contract, not even from obtaining a contract, 
but from obtaining an assignment legally unenforceable of an 
unknown something not before us but which a witness spoke 
of as an option. It is impossible in my opinion to allow damages 
on such an uncertain ground.

With respect to the damages allowed by the trial Judge 
for stopping the use of moneys deposited in the wife’s name 
which were being used for paying the working expenses of a 
partnership business in drilling operations in which 
the plaintff was engaged along with one Gilmore, it is to be 
observed that in so far as the portion of that claim is concerned 
there is a special and stronger ground for allowing damages.
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It is quite clear from the evidence and indeed it is practically 
admitted that in so far as the second amount of $1,408.09 the 
husband had no claim or interest in it, at all. Even the wife 
was interested in it only jointly with another person and she 
really held it in trust for the partnership of which she was a 
member. Yet the injunction clearly tied up this money as well 
as the money standing in the larger account. If the injunction 
had been limited specifically to the oik,* account to moneys de
posited in the wife’s name from a certain source as is at least 
attempted to l>e done in the statement of claim then the plaintiff 
would have been able to act freely with regard to the smaller 
account. It is impossible to say that the injunction «lid not in
terfere with it merely because a sum of $5,119.50 is mentioned 
and then the costs which arc an indefinite sum. Tb«-re was 
nothing in the injunction to shew what account was referred to. 
The plaintiff might quite possibly have been open to process for 
contempt if she had touched even tin* $1,408.09 and was not to 
blame if she took this view. The evidence, moreover, discloses 
that the bank did refuse to pay over any money at all lsrause 
they knew of the injunction. The amount allowed, $450 in all, 
ia not large. There was evidence which shewed that in the past 
these operations had been quite profitable. There was evidence 
that the injunction suspemled them for a time and that it put 
the plaintiff and her partner to great inconvenience. While 
it was impossible to estimate with absolute accuracy and cer
tainly the amount of the damages there was certainly enough 
evidence to justify the trial Judge in concluding that some real 
damage had been suffered. Cheques given to employees were 
refused payment. Work did in fact have to be stopped. It is 
clearly a case in which the Judge was entitled to make a moder
ate and reasonable allowance for the damages which must have 
been suffered. The trial Judge heard all the evidence and de
cided that $J00 should be allowed for direct interruption of 
business and $150 for the inconvenience, loss of time and ex
pense which the plaintiff suffered. 1 am unable to say that he 
was so clearly wrong that we to interfere with his de-
ision. Such damage as indicated was, 1 think, the natural ami 

proximate result of the injunction. With regard to the con
tention that the garnishee summons may itself have caused the 
damage, 1 am of opinion that we should not give tin- def«-ndant 
any advantage from such an illegal proceeding. The garnishee 
summons could not legally have had any effect and the garni
shees were not bound to regard it.

The appeal should be dismissed with costs, and the cross- 
appeal should also be dismissed with costs.

Beck, J.:—On the 10th August, 1910, in an action in this 
Court brought by Richard Secord against Andrew Albertson
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ing form, following in this respect the common practice of 
the Court not to accompany the interim injunction by a sum
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mons to continue, but leaving the defendants to move to vn- ;ite 
or vary:

Between :
Richard Secord,

Plaintiff,

Andrew Albertson. Frederick P. Hobson, Elininn Hobson, and Aggie 
Albertson.

Defendant*
Vpon tiie application of the above named plaintiff and upon h« ir 

ing counsel for the plaintiff ami the plaintiff undertaking to it. j« 
by any judgment this Court may make as to damages in ca-e the 
Court or a Judge thereof is of the opinion that the defendant- have 
suffered any damages by reason of this injunction which the plaintiff 
ought to pay:—

It is ordereh that the above named defendants Andrew Albertson 
and Aggie Albertson, and their respective agents each he restrained 
from using or in any way transferring or issuing cheques nr orders 
on or paying certain moneys deposited by them or either of them in 
the Great West Permanent Loan Company to the extent of the plain 
tiff’s claim, namely five thousand, one hundred and nineteen dollars 
and fifty cents ($5,119.50) and costs of this action; and an in
junction is hereby granted accordingly.

The statement of claim in that action is set out in full iu 
the appeal book and, in my opinion, sets up sufficiently though 
not artistically, a case to the effect that Secord was a creditor 
of Andrew Albertson and that Albertson had for the fraudu
lent purpose of defeating Secord and his other creditors de
posited the sum of money mentioned iu the injunction order 
in the name of his wife, Aggie Albertson, whose correct name, 
it now appears, is Addie Albertson. The allegations of the 
statement of claim which, I tfiink, are fairly to be interpreted 
in this sense, are as follows :—

The defendant Andrew Albertson on or about August, 19!". placed 
to the credit of the defendant Aggie Albertson large sums of money 
in the Great West Permanent Loan Company for the purpose f pre
venting the plaintiff from realising on the same ; the said nmney «o 
deposited still remains the property of the said Andrew Albert-on.

The material upon which I granted the order is not before 
us, but I suppose it is to be assumed that it supported tie* vase 
made by the statement of claim and was sufficient to justify 
the order, subject to a consideration of objections which I am 
about to reier to. Some time after an application was made to 
my brother Scott to set aside my order.

On that application it appeared that, although Addie Albert*
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son was named as a defendant in the statement of claim and in 
the order, she had not been named as a defendant in the writ of 
summons.

The result of the application was that niv brother Scott 
set aside my order and gave leave to the plaintiff “to amend 
the writ of summons” by adding the name of Addie Albert
son as a party defendant. This order was made on the 10th 
September, 1010.

My brother Scott’s reasons for judgment are set forth at 
length in the appeal hook and from them it appears that he set 
aside the order on two grounds (1) that the plaintiff being a 
non-judgment creditor could sue only on behalf of himself and 
all other creditors and (2) that even had the action been so 
constituted an injunction cannot lie granted except at the in
stance of a judgment creditor restraining a debtor from dealing 
with his own property, citing Pacific Investment i'o. v. Swan, 
3 Terr. L.R. 125.

1 have a recollection that in granting the interlocutory in
junction, I observed the fait that the plaintiff' was not ex
pressly suing on behalf of all the other creditors, but was 
then of opinion that if this was a defect it was the merest 
matter of form which under the rule as to “non-compliance” I 
might disregard for the time being inasmuch as if necessary 
the formal amendment might at any time be made. I have now 
coine to the conclusion that under the system of the Judicature 
Act the reason for a non-judgment creditor suing on behalf 
of all other creditors as well as himself is gone, and that there
fore, this Court should declare that it is no longer necessary. 
Boyd, C„ in Scanc v. Duckett, O.R. *170. goes almost to this 
extent. In my opinion, too, the other ground put by my brother 
Scott was also not tenable in such a case as this, for the reason 
indicated in my decision in Fairchild v. Flmslic, 2 Alta. L.R. 
115, sufficiently expressed in the headnote which is as follows:— 

The Court will not, at the instance of a cmlitor who i« not a 
judgment creditor, interfere by injunction to prevent a transfer of 
property by a debtor, but where the debtor has fraudulently trans
ferred property the Court will enjoin further transfers until the 
creditor can obtain judgment in his action to impeach the conveyance. 
Campbell v. Campbell. 22 Grant 314, followed.
My opinion, therefore, is, with duc respect to my brother 

Scott, that his order setting aside the interlocutory injunction, 
so far as based upon the grounds mentioned hv him, was wrong; 
and that so far as the sufficiency of the facts is concerned, there 
being no suggestion that they were enquired into on that ap
plication, it must be assumed that a sufficient prima facie case 
had been shewn as the basis for the interlocutory injunction.

There remains the question arising from the omission of 
Mrs. Albertson s name from the writ of summons. As to that

8l:t
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I am of opinion that inasmuch as, under our system of pro
cedure, a writ of summons cannot be issued without a state
ment of claim being annexed to it, and the writ expressly refer* 
to the statement of claim as annexed, the two should be taken 
to be one, with the result that in this case, while the writ was 
irregular, Mrs. Albertson was nevertheless a party defendant 
to the action.

The action about which I have been speaking was discon
tinued, and on the 12th November, 1910, a new action was com
menced by Secord suing on behalf of himself and all other 
creditors of Andrew Albertson against the same defendants, 
and setting up substantially the same case as in the former 
action, but charging fraud in undoubtedly sufficient form On 
the same day the Chief Justice granted an interim injunction 
order in this action similar in terms to that granted in the 
first action.

This second action was ultimately settled on the 28th Sept
ember by a cheque of Mrs. Albertson on the moneys in ques
tion in this form :—

Edmonton, Alta., Sept. 28th. 1910.
The Great West Permanent Loan Company.

Pay to the order of Messrs. Emery, Newell & Bolton $3,Ofiium/ino, 
three thousand dollars ns j>er endorsement and charge to account 
No. A5.

(Sgd.) Addie Albertson.

Indorsed :
In full of Secord (suing on behalf of himself and all others the 

creditors of Andrew Albertson an insolvent) and Andrew Allwrtion 
et al. defendants, and in payment of all moneys claimed in and causes 
of notion set out in the said action ... to the claim against 
Addie and Andrew AIIhtIsoh . . . only, not to affect any claims 
which the said Secord has against the defendants F. & Elmina Ilobaon.

(Sgd.) Emery, Newell & Bolton.

Resides these two actions there was a third, an action by 
Joseph Hostyn, suing on behalf of himself and all other credi
tors of Andrew Albertson against Albertson and his wife. The 
cause of action was similar to that in the other action iitnl in 
it Scott, J., granted a similar injunction on the 9th September. 
1910. This action likewise was settled on the 28th Septemlier 
by a cheque upon the same fund for $495, which was in the fol
lowing form:—

Edmonton, Alta., Sept. 28th, 1910.
The Great West Permanent Loan Company.

Pay to the order of Robertson. Dickson & Macdonald $41*.'. on 100. 
four hundred and ninety-five dollars as per indorsement, and charge 
to account No. A5.

(Sgd.) Addie Albertson.
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Indorsed :— ALTA.
Payment in full of Hostyn, suing on liehalf of himself and all other ^

creditors of A. Albertson, an insolvent, plaintiff, and A. Albertson ^2
ct al. defendants and all claims made in and causes of action set out -----
in the said action, without prejudice to the rights of A. Albertson to Albertson 
recover back from the said Hostyn whatever, if any, shall lie fourni 
to have been paid to the said Hostyn in excess of the amount actually >.
due by him the said Alliertson. n, rk. J.

(Sgd) Robertson, Dickson & Macdonald.

On the 22nd December, 1910, the Chief Justice made the fol
lowing order in the first action of Sccord v. Albertson ct al. :

Upon the application of the defendants Andrew Alliertson and 
Addie Albertson, upon hearing read the affidavits of Apdrew Albert- 
son. Richard Secord and Andrew Albertson filed, and the pleadings 
and proceedings herein, and upon hearing what was alleged by counsel 
for the plaintiff and the applicant herein:—

It is ordered that the application of the defendant Andrew Albert
son be dismissed;

It is further ordered that an issue lie and is hereby directed as 
to what damages, if any, have been sustained by the defendant Addie 
Alliertson by reason of the injunction herein, which the plaintiff, ac
cording to the practice of this Court ought to pay ;

And it is further ordered that the said issue lie set down for 
trial before a Judge of the Supreme Court of Allierta at the next 
sittings of the said Court to lie holden at Kdmonton in the Province 
of Alberta ;

And it is further ordered that the defendant Addie Albertson 
deliver a statement of el aim to the plaintiff within ten days from the 
issue of this order and the plaintiff shall deliver his statement of 
defence thereto within five days thereafter;

And it is further ordered that such statement of claim and 
statement of defence together with the reply (if any) which shall be 
delivered within five days of the delivery of the statement of de
fence) shall constitute the pleadings or record of the issues between 
the said defendant and the said plaintiff so to be tried ;

And it is further ordered that each of the parties to the said 
issue be at liberty to appear by counsel and prosecute or defend 
such issue as the case may lie or as they may lie advised and that 
they be bound liv the finding of the Court or Judge upon the question, 
subject to appeal ; and that they lie at liberty to submit evidence and 
call witnesses on their own behalf as they may lie advised ; and that 
they be at liberty to examine all witnesses called at the said trial.

It ib ordered that the costs of this application and all subsequent 
costs be reserved to be dealt with by trial Judge at the hearing of 
the said issue.

In pursuance of this order a trial took place before Sim
mons, j.

Objection was taken by counsel for Mrs. Albertson, that 
this order concluded the question whether she was entitled to 
any damages and left to the Judge solely the question of the
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quantum. The learned «Iudge took this view, but nevertheless, 
admitted, subject to objection, the evidence tendered on Seem .I s 
behalf for the purpose of shewing that Mrs. Albertson was not 
entitled to recover any damages at all.

The learned Judge adhering to his view assessed the dam- 
ages at $450 and gave Mrs. Albertson the costs. Secord appeals 
from this decision, and Mrs. Albertson makes a cross-appeal 
for an increase of the damages. The form of the order of 
the Chief Justice, which, of course, was not of his wording 
but of both parties, for the solicitor for Secord approved of 
the form, to my mind, bears on the face evidence that the Chief 
Justice did not consider the preliminary question whether it 
was a proper case to direct an enquiry as to damages but. by 
arrangement of the parties, adopted a procedure other than the 
usual one and left that question as well as the question of the 
quantum of damages to the trial Judge. The Chief Justice 
has in any ease informed us that that was his understanding at 
the time of the purpose and effect of the order and under these 
circumstances I think we should so treat it, and inasmuch as the 
trial Judge has not dealt with the preliminary question whether 
it is such a ease as that an enquiry should be directed, we must 
now decide that question. It seems to be clear enough that the 
undertaking is extinguished only by a determination of the 
action in favour of the plaintiff or by agreement, though the 
Court may, where it is not extinguished, refuse to enforce it on 
the ground of misconduct or laches on the part of the party 
otherwise entitled to its benefit : Sewby v. Harrison, 3 I).■ <i 
F. & J. 287; Ex p. Hall, re Wood, 23 Ch. D. 644 (C.A.).

Undoubtedly the usual practice is first to determine whether 
an enquiry ought to be directed and if the Court or a Judge 
decides that it is a proper case in which to direct an enquiry 
one is directed in these or similar terms :—

An enquiry whether the defendant hns sustained any and what 
damages by reason of the injunction granted by the said order wiii.-li 
the plaintiff ought to pay according to his undertaking contained in 
the said order : Seton on Decrees, 0th ed„ p. 519.

What are the principles upon which the Court or Judge 
should act in deciding whether or not to grant an enquiry 

In Xiwby v. Harrison, 3 DeG. F. & J. 287 (supra). Turner.
I, .1 . said (iii p 2:111 :

A party who give» an undertaking of this nature puts himself under 
the power of the Court not merely in the suit hut absolutely ; the un 
dertaking is an absolute undertaking that he will be liable for any 
damage which the opposite party may have sustained, in cue the 
Court shall ultimately be of opinion that the order ought >.-.f to
hare been wade.................. We must hear the case upon the question
whether under the circuwstanees this jurisdiction ought to Is* ex
ercised, for there wag be eaaen in which the Court will not consider 
it just to enforce an undertaking, though the jurisdiction t«> do *<•
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In Single y v. Marshall. 11 W.R. 1018, 9 L.T. N.S. 144, the 
Court on the hearing of tli<* action held the plaintiff to be 
entitled to succeed in an action for specific performance only on 
submitting to terms which he refused to accept. The action was 
therefore dismissed without costs. On an application for an 
enquiry to ascertain damages under an undertaking of
the plaint ill' contained in an interim injunction order obtained 
ex parte. The reports of the case do not quite agree, and it is 
true that in the Law Times Reports it is stated that the Vice- 
Chancellor said that he could not see that tin* defendant had 
suffered any damage. Yet both reports seem to shew that the 
real ground of the Vice-Chancellor’s decision was not that. In 
the Law Times, |9 L.T.N.S. 1441 it is said:—

The Vice-Chancellor Haiti that tlivre were two canes in which the 
Court, in grunting un injunction, required un undertaking as to dam
ages: When an order was made iqion an ex parte motion; and when 
upon argument of the case the tial.inee of evidence appeared to ta
in favour of restraining the commission of the acts complained of 
and giving compensation for the restraint, if the right of the defend 
ant should he completely established. . . . Now where there xvas
a probabilis causa litigandi it would not In- f-iir to put a plaintiIT to 
any additional expense on account of an undertaking of this sort. 
That there was such a probable cause in this case the Court hail 
sliewn to lie its opinion by giving no costs against the plaintiff. It 
would be absurd therefore to saddle him with other expenses xvhieli 
equally arose from the mere institution of the suit.
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In tile Weekly Reporter 111 W.R. 1IU8| it is put in this way :
It was quite plain that this Court could not have allowed the pro

perty to be dealt with during this litigation; and that the bill had 
not been filed without some foundation xvas shewn by his having dis
missed it, not with, but without costs. The present application was 
an attempt to extend the jurisdiction of the Court in respect of these 
undertakings in a manner that xvas never intended. The plaintiff 
was not wrong in coming to this Court and it would lie monstrous 
that he should be made to hear all the costs and damages incident to 
a litigation which the Court had thought he was right in instituting, 
though lie had not succeeded at the hearing.

In lltstin v. Coppin, 21 Grant 253, Hlake, V.-O., refused an 
enquiry as to damages on account of his view of the conduct of 
the defendant. He said:—

Where th plaintiff obtains an injunction on the usual under 
taking it ir not, as of course, to give damages where the injunction is 
not continued or is dissolved. ... 1 do not think the conduct of 
tin- defendant presents so meritorious a state of facts as compels me 
to grant the enquiry asked. 1 exercise the discretion which, under 
the authorities, appears to 1*? veiled in the Court in these cases by 
rcfu-ing the application without costs.

hi Graham v. Campbell, 7 Ch. 1). 490. 47 L.J. Ch. 593, 
James, L.J., says :—

01
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If any damage lias been occasioned by an interlocutory injunction, 
which, on the hearing is found to have been wrongly asked for, ju'tire 
requires that such damage shall fall on the voluntary litigant who 
fails, not on the litigant who has been without juat cause made so.

After quoting this passage Boyd, C., sitting in Divisional 
Court, in Gault v. Murray, 21 O.R. 4f>8, at p. 4G3, says:

Rut if the defendant in such case has been made a party tcith just 
cause, even though lie may succeed, it does not follow that he gets 
damages. And in dealing with the case before him refused to u>- 
turb the trial Judge’s decision refusing an enquiry though the plain 
tiff failed at the trial. He said: “The Judge has believed this case 
to he of that suspicious character which invited investigation.

Ferguson, J., concurred.

Smith v. Day, 21 Ch. D. 421, holds that the granting of an 
enquiry is very largely subject to the discretion of the Court - 
that before granting an enquiry the Court should consider all 
the circumstances of the case, including the question of the 
ground upon which, if it be so, the interlocutory injunction was 
dissolved for the Master of the Rolls says (at p. 425) :—

It may happen that an interlocutory injunction is dissolved for 
delay or some cause which disentitles the plaintiff to an interlocutory 
injunction, though not to relief at the trial. . . Then again the r.uirt
must have regard to the amount of damages; if it lie trilling or remote 
the Court would not be justified in directing an enquiry as to damage, 
though the damages might not be so remote that an action would 
not lie. Then again the time at which the application is made U 
material.

In my opinion the defendant Mrs. Albertson shews no 
case for an enquiry inasmuch as she has not proved that the 
interlocutory injunction was improperly granted upon a eon 
sidération of the facts involved in the action, and 1 think proof 
of that is an essential element to her right to an enquiry and 
that the onus of proof is upon her. I think the mere vacating of 
the injunction, if nothing more appeared, would not he suffi
cient ht muse non constat, but that it was dissolved on some 
ground other than the merits; but here we have it quite dearly 
shewn that the injunction was set aside upon grounds which, 
even if my opinion that they are not tenable be incorrect, do 
not cover the substantial ground of complaint in the action, 
namely, the disposition of a fund belonging to the debtor for 
the fraudulent purpose of defeating or delaying his creditor. 
There is nothing to shew—and the way in which the action was 
settled appears to me to point rather the other way—that Si-cord 
would have failed to establish his case at the hearing, though 
even that would not be a final test of liability and there is 
therefore, in my opinion, no case made to shew that Secord 
“ought to pay” any damages at all.

4
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As pointed out in Smith v. Day, 21 Cli.D. 421 {supra), the 
undertaking is not a contract with the defendant; neither can 
an action he brought upon it. It is an obligation to the Court. 
Looking at its form, and considering the common practice of 
the Court, it is an obligation which is conditional—which be
comes absolute only upon the Courts, us a condition precedent 
to liability, finding that the case, in view of all the circum
stances, is a proper one in which to direct an enquiry. Here 
we have only the fact that the injunction was set aside on 
grounds which do not go to the merits and no evidence on which 
to form the opinion that the justice of the ease demands an 
enquiry.

On this ground. I would allow the appeal and declare the 
defendant Addie Albertson not entitled to any damages. As 
to the costs, 1 would give no costs against her either of the 
application before the Chief Justice or the trial before Sim
mons, J., or of this appeal, because so much of these costs 
have arisen out of errors of the solicitors for the other side.

RICHARD BELIVEAU CO v. MILLER.

Alberta Supreme Court, Harrcy. Heott, Heck, and Simmon*, J.t. 
February 3, 1912.

1. FSAVDVLENT CONVEYANCER ( 8 I—2)—SEetRITY FOR PART INDEBTEDNESS
AND PRESENT ADVANCE—STATUTE OF 13 EUZ.

An agreement for an absolute aide of the property of a debtor given 
to a creditor as security for pant indebtedness and a further advance 
it not void under the Statute l-'i Kliz. in the absence of an intent to 
defraud other creditor* though it doe* in fact delay and hinder the 
other creditor* and wn* mi intended by the debtor.

[Muleahy v. Archibald, 28 Can. S.V.Il. 523, applied.)
2. Creditors’ action (| HI—10)—Excess after payment of preferred

claims.
Where a debtor gave certain creditor* an agreement for an ab*olute 

*ale of hi* propert> a* security with the nc«**-*ary result of hinder
ing and delaying hi* other creditor* under circum*tance* which would 
support the ’preference, the judgment creditor* are entitled to wuch 
rder and direction* from the Court a* will enable them to reach in 

preferred creditor*’ hand* all the property of the debtor that 
ain* after the preferred claim* are satisfied.

an appeal from the judgment of Stuart, J., dismissing the 
plaintiffs’ action against Miller and others to declare void 
certain transactions of one Irwin of whom the plaintiffs are 
creditors.

The judgment was varied on this appeal.
O. .1/. Biggar, for plaintiffs.
II. //. Variée, for defendants.
The opinion of the Court was delivered by 
Beck, J.:—In Septemlier, 1905, Irwin purchased under ag

reement with Mackenzie, Manu & Co. Ltd., lots 20, 21 and 22
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block 1 Lloydminster and shortly afterwards put up an hotel 
known as “Tin* Alberta Hotel” upon lots 21 and 22. Soon 
after In* liecaine indebted to the defendants as a firm of Miller 
and Robinson to the extent of $2,000 and to a firm of Mill, r 
Bros., of which the defendant Miller was a mendier, to th , \ 
tent of $4,000, and also to other persons in sums aggregating 
to a large amount.

About April. 1906, in consequence of being unable to inert 
his obligations to bis creditors, conferences took place betv n 
Irwin and the defendants—chiefly with Robinson; those eon 
ferences continued from time to time with the result that some 
time during the course of the summer of 1906, Irwin, with the 
assistance of Robinson, prepared a statement of bis assets and 
liabilities, shewing assets, composed very largely of the hotel . n,| 
furnishings, to the amount of $20,685, and liabilities to the 
amount of $16,450, thus shewing an apparent surplus of about 
$14,000, and an indebtedness to creditors other than Miller & 
Robinson and Miller Bros., for whom throughout the trans
actions in question one or other of the defendants was acting, 
of $10,450.

In Septemlier, 1906, the conferences between Irwin and the 
defendants resulted in the defendants agreeing to advance Irwin 
$6,000 to enable him to reduce bis liabilities to his creditors 
other than Miller & Robinson and Miller Bros., and which f 
so applied would reduce those liabilities to $4,500; and. ,n 
Irwin agreeing to give security to Miller & Robinson for $12,(NX) 
made up of the advance of $6,000 and the indebtedness of 
Irwin to Miller & Robinson of $2,000 and to Miller Bros, of 
$4.01 H).

Sometime before this Irwin had paid the balance of the 
purchase price for lots 21 and 22 and bad thereby become » n 
titled to a transfer of them. The evidence satisfies me that this 
arrangement was an entirely honest one on the part both of 
Irwin and the defendants. The Assignments Act (eh. 6 of 
1907, assented to 15th March, 1907) had not then lieen passed 
The statute law of the Province as it then stood (O.O. 189**. eh 
42) did not prevent a preference being given by a debtor to one 
creditor over another by way of security upon real estate. Tin 
arrangement, so far as it provided for securing the indebtedness 
of Irwin to Miller & Robinson and Miller Bros, was therefore 
unobjectionable. It is obvious also that the proposal that 
Miller & Robinson should advance $6,(HH) to Irwin for the pur 
pose of enabling him to pay it to his creditors and that Miller 
and Robinson should have security for that advance was also 
unobjectionable. The plaintiffs, however, contend that the whole 
arrangement is vitiated lieeauae of what occurred when it 
came to be carried out. What took place was this : Miller and 
Robinson proposed, or rather, I fancy, assumed that the trails-
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drtion would In* I'firriril out liy Irwin givinc 1 lu-m a mortgage 
ti|>on till' hotel pro|M-rt.v for *12.111*1. Irwin, however, prn- 
| u no'll that ho si mu It I Lrivc Miller ,V IlnhiMson a transfer by way 
of aecurity iustvad of a mortgage, lie tolls his reason as fol-

! wanted to give llivm » !*ill ( ngreemvnt ) of sale wo I could be pro
tected from the other creditor*.

I was badly tied up with the creditor* and I wanted to pay them 
off. They were Withering me for money and Miller A Robinson bad 
always been good friends to me. and I don't know whether I made 
the suggest ion or they did but in talking over the matter we came 
to the conclusion tbit we would make an absolute hill (agreement ) of 
sale of the property to Miller & Robinson wo that I could nay to my 
creditors that I had made a sale of the hotel.

The verbal understanding I had with Miller A Hohiiiwou was that 
as soon as I had paid off their indebt edne** lir*t the property would 
revert to me and 1 intended that wax tn make the eieditors wait 
until I was in a pu-ition to pay them. My intentions at all times 
were to pay everyone ... I thought by time I could pay them off. 

Robinson sn.vs :—
I was pushing him for money or for security different times during 

the summer. I wanted a mortgage on it and lie refused to let a 
mortgage go on because it would get out to hiw creditors but be 
thought that when he had bis house (hotel) completed lie could 
raise money enough on it and at one time I offered him the privilege 
of raising the money and buying off his creditor* and I would take 
a second mortgage on it for our account.

Robinson tolls of Ibis becoming impracticable and then 
gays : “We finally compromised on (llm advance of) jJ*G,000** :—

Q. Now will you tell me under what circumstances and why an 
agreement for sale was taken instead of a mortgage?

A. Because I thought it was equally good security ns a mortgage 
and for no other reason hut I think Irwin, if I remember right, when 
he found out lie couldn't get money enough to pay them all off, Irwin 
then wanted to give an agreement for sale instead of a mortgage.

Q. Why?
A. Because he said those he didn't pay off were likely to jump on 

him and close hint out. That was the reason that he didn't want to 
give a mortgage, lie wanted to give the agreement for sale instead.

t). Well, why did von advance him the fH.OiMi?
A. In order to get security for the balances we had; for the #4.000 

that Miller had a security also for the $-i.otto we had in the building 
without closing him out.

V- Now, Mr. Irwin on the stand has said in effect this was a col
lusion between you and him whereby the creditors were to lie de 
frauded or ilclayed. What have you to say to that ?

A. Well, we had no money except what was engaged in the busi
ness. We had to pledge our credit to the utmost to get it and would 
we lie likely to enter into liny collusion to hurt ourselves when we were 
pledging everything we had to get the money to give him?

t/. Well. now. that is all right in a way but was there any collusion?
A. Absolutely none at any time.

IticitAlD 
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Miller’s evidence is to the same effect.
Furthermore. 1 think that counsel for the defendants m 

putting his <|uestion to Robinson as to collusion did so more 
strongly than Irwin’s evidence justifies. Irwin does not say 
there was collusion, lie states the reason he had for insisting 
that Miller & Robinson should, for the purpose of carrying out 
the arrangement they had come to, take security in the form 
of an agreement for sale instead of a mortgage, namely, that 
while lie intended to pay the $0,000, proposed to Ik* advanced, 
to his other creditors and expected shortly to he able to pay and 
intended to pay them in full he would be enabled to do so with 
out being ha missed by these creditors in the meantime. I think 
there was no direct intent on the part of the defendants to 
prejudice the creditors in any way. Their intention was to get 
security for their claim of $(5,000. They could get this only on 
such terms as Irwin would agree to, namely, the advance of a 
further sum of $(5,000 and the taking of a security in the form 
of an absolute agreement for sale. Their agreeing to take sec
urity' in this form, notwithstanding they knew Irwin’s reason 
for its lieing in that form, did not, it seems to me, make them 
parties to Irwin’s intent to prejudice his creditors. Their 
primary and prevailing intent was to get security. If the other 
creditors were to lie delayed, that delay was merely the effect 
of the realising of their real intent. The statute 13 Kliz. does 
not void a transaction which merely has the effect of delaying, 
hindering or defrauding creditors. The transaction was en
tirely honest I think, too, even on the part of Irwin. lie had 
no intent to defraud his creditors. He had, it is true, an intent 
to delay them but that intent was not fraudulent.

It was long ago settled that the Statute of Elizabeth does 
not prevent a debtor giving a preference to one creditor over 
another with the deliberate intent of so doing and with the 
necessary result that the unpreferred creditors an* hindered 
and delayed. The honest intent to do the lawful net of giving 
security to one creditor does not cease to he honest because the 
necessary consequence is foreseen, namely, that other creditors 
will lie hindered and delayed and must, therefore, be second
arily intended.

In Mulcahij v. Archibald, 28 (’an. S.C.R. 523, at page 
it is said :—

The Statute of Elizabeth, while making volt! transfer*, th. object 
of which i* to defeat or delay creditors, does not make void hut ex 
presnly protect* them in the interest of transferees who have given 
valuable consideration therefor, and it has been decided over and 
over again that knowledge on the part of such a transferee <>f the 
motive or design of the transferor is not conclusive of had faith or 
will not preclude him from obtaining the In* ne lit of his seeur.' So 
long as there is an existing debt and tlte transfer to him is nu tor
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the purpose of «-curing that debt and lu- d«wa not either directly or 
indirectly make him»«-If «n inutruiiw-nt fur the purpose of *uh*e- 
quently benefiting the transferor, he is protected and the trans
action cannot In- held void. As Jewel, M.R., said in Middleton v. 
Pollock, 2 Ch. 1). lut, at page 108: “It has Is-en decided, if decision 
were wanted, that a payment is ft «mi fide within the meaning of the 
Statute of Elizabeth, although the man who made the payment was 
insolvent at the time to his own knowledge, and even although the 
creditors who accepted the money knew it. . . . The meaning of
the statute is that the debtor must not retain a benefit for himself.” 
Going one step further, it is u common und lawful mode of 

giving security to give a conveyance absolute in form. If it 
is honestly given, the fact that that particular form may have 
the effect of hindering ami delaying other creditors does not 
necessarily modify the primary honest though it may of course 
constitute a circumstance from which fraud may Ik- inferred. 
It is however quite clear that though this form of security was 
adopted there was no intent even on Irwin's part to retain ulti
mately or even indefinitely any interest in the property to the 
prejudice of his creditors.

The onus is on the attacking party to prove the common 
intent. The evidence, some of which I have d, shews that 
the defendants were pressing for security; that they were will
ing to accept a mortgage; that Irwin was not willing to give 
security in that form hut wished to give it by way of an agree
ment for sale. The defendants certainly had a right to take 
the security in any form in which they could get it, whether 
or not the probable or necessary effect would be to hinder or 
delay other creditors. 1 therefore hold the transaction at
tacked by the plaintiffs to lie valid. It seems to me wholly un
necessary to enter into a discussion of the details of the trans
action. Once that form of security was agreed upon, it was 
necessary that certain fictitious statements should In* made in 
the documents embodying it ami that certain fictitious relation
ships should be constituted.

For the reasons indicated 1 hold that the plaintiffs cannot 
succeed upon that branch of the case which attacks the transac
tion in qm^tion as fraudulent.

The plaintiffs however state a case for equitable execution. 
The learned trial Judge has set out at length the sundry sub
sequent dealings with the pro|H*rty conveyed to the defendants 
by way of security, and, in my opinion, the plaintiffs, Is-ing 
judgment debtors, are entitled to such order and directions from 
this Court as will enable them to reach in the defendants’ 
hands all the property or money of Irwin that remains after 
their own claim is satisfied. For this purpose Irwin is not a 
necessary party to the action. The fact that the defendants 
have not yet realised upon certain substituted properties, which
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came to their hands as security for part of their claim can lie 
no obstacle to giving effect to their claim for equitable v\. u 
tion. Some of the lands now in the hands of the defendants, 
being part of the proceeds of the original land, are within tin- 
jurisdiction of this Court; some are not. This Court can a«*t 
directly upon the former, and if necessary indirectly upon the 
residue by process against the defendants, these latter pro- 
perties necessarily forming items in an account which this 
Court can properly direct.

I think the order of this Court should be that an account 
l>e taken of the amount owing to the defendants, * : the
amount owing to Miller Bros.; an account of what property 
they received by way of security ami what disposition was made 
of it and what their present securities consist of. their r*-sp.r 
tive purchases of certain property which came to their In mis 
by way of substituted security being declared ineffective to 
vest in them absolute title. I would reserve the further con- 
sidération of the action—to be had before a jj Judge— 
until the aceount has been taken.

I would allow the defendants their costs below and their 
costs of this appeal. rectly against the plaintiffs but to lx*
added to their ami as a charge against the security in
their hands. 1 would allow tin* plaintiffs their costs of appeal 
as a second charge upon the property after the satisfaction of 
the defendants’ claim and costs. As the plaintiffs failed to 
establish fraud 1 would allow them no costs up to the giving of 
judgment in the Court below. The costs of the reference 1 
would reserve. The defendants are ready and willing to give 
an account. If they do so promptly, completely and particu
larly the costs of the reference should be quite small.

Judf/mnit varied accordin<ily.
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RUMELY CO. v. GORHAM ALTA.

8. C.
1918

Apl. 13.

Appeal from the judgment of Stuart. ,T.. in favour of plain
tiff on a motion to strike out certain paragraphs of defendant’s 
counterclaim and to dispose of the questions of law raised there
by.

The appeal was allowed and leave given to amend.
('. /•'. Adams, for the plaintiffs.
.1. .1. McGillivray, for the defendant.

The defendant hv paragraphs 1 to It of his counterclaim al
leged an agreement for the sale to him by the plaintiff of certain 
machinery and certain breaches of warranty and other causes 
of damage by reason of defective condition in connection there
with. Following these allegations paragraphs Id. 11 and 12 were 
as follows :—

10. Further, and in the alternative, the defendant say*, that on or 
aImtut the 19th day of April. A.D. 1911, he entered into nn agreement 
with the plaintilf, which is in the words and ligure» following, to 
wit

Taher. Alta., April IP. 1911.
It ii mutually agreed by and lietwecn George Gorham, of the town 

» f Taher, in the Province of Alberta, farmer, and M. Rumely Co. 
Ltd., of La Porte, lnd„ a corporation incorporated at La Porte, and 
doing business in the Province of Alberta:—

I Hirrla Nil pi cnir Court. Han in. Srolt, Ifni:. amt Simmons.
April 13, 1912.

tCt’OBD ANI) SATISFACTION 'SI - i m, \ i FO ACCEPT WITHOUT
PROM IKK TO UIVK (O.NHIIU RATION.

lo constitute a bar to an action on nn original claim or demand 
the accord must Is* fully executed, unless the agreement or promise, 
in-tend of the performance thereof. i< aeeepted in «atisfaetion.

[See also 7 Hnlsbury's Laws of England, p. tt:t: Sturm t Ilawson. 
7 r.C.C.P. 168. and Uaefarlam v. Ili/an, 21 l .('.(yH. 474. specially 
referred to.l

-• Accord and satisfaction ( § I—12)— M vitality ('oxhiiifrxtion.
A doeuinent. made after the cx'vtit ion of an executory agm-ment 

for the sale of an engine, stating that it wa- mutuallv agreed between 
the -el 1er and the ptircha er that whereas the purchaser complained 
that the engine was defective in certain s|»ccilied parts and whereas 
the seller, while not admitting the alleged defects, desired t<. adjust 
all differences, therefore in consideration of the seller supplying the 
purchaser with certain specified new parts of the engine and crediting 
him with a specified sum on his account, the purchaser admitted full 
satisfaction of his complaint as t„ defects and the complete fullilment
of all warranties made by the seller and therein re le:.... I and waived
all liability on the part of the seller, ivi-ing out of the original trans
action, such document, however, not containing any promise on the 
part of the seller to supply the parts or to give the" credit mentioned, 
will not operate as a satisfaction of the purchaser's right of action 
under the original contract in default of the actual delivery and ac
ceptance of tlic engine parts but merely as an “accord" that if the 
seller did supply the parts and give the credit then the document 
should operate as a release to the seller of the claims of the pur
chaser arising from any defects in the engine.

84—1. n.ut.
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M. Humvly Co. one 3ti h.p. steam plowing engine.
And whereas the said George Gorham complains that the - 1 vn

gine is defective, viz., that the ports to one of the cylinders u i - not
Hvmki.y Co. properly opened, and admits that there are no other defects.

And whereas the said M. Rumely Co., not admitting above mi.-<l
Goriiam. defect, is desirous of adjusting all differences with the said George

Statement Gorham.
Now. therefore, in consideration of the said M. Rumely Co. - ipply- 

ing to the said George Gorham, a new cylinder and engine bed frame 
to take the place of ulsive mentioned cylinder and in furthci . m-i 
deration of the sum of three hundred 00/10(1 ($300 OO/lOOi liar* 
to lie endorsed on notes of said George Gorham to said M. Runn !x i 
viz., No. 45000 (*300 00/100).

The sa ill Georg*1 Gorham admits full satisfaction of a box. >,>
plaint and complete fulfilment of all warranties on above engine and 
does hereby release and waive all liability of said M. Rumely Co. fur 
both of the same, and for almve consideration does release - u 1 M 
Rumely Co. from all action of damages whatsoever, arising out of 
the original transaction and accruing since that time, of thi- trail* 
action, and admits that above consideration is in full satisfa n m of 
all claim whatsoever, in connection with above engine, again*! said 
company and that he is forever estopped from claiming any damage 
whatsoever either from above defect or under any of the warrantas

11. The defendant says that he was induced to execute tin agm 
ment in the last paragraph set out by the plaintiff representing to 
him that the plaintiff would deliver to him a new cylinder and engin*- 
bed frame in the said agreement referred to immediately and the

has not delivered the said new cylinder and engine lied frame 
whereby the defendant has suffered damage.

12. The defendant, therefore, claims damages as follows :
(а) Damages, particulars of which are set out in paragraphs 1 t ■ 

inclusive hereof, $3.000.00.
(б) Damages, particulars of which are set out in paragraph •> 

hereof. $2,000.00.
(c) Damages, particulars of which are set out in paragraphs ; 

and H hereof, $5.000.00.
(</) Damages, particulars of which arc set out in paragraph V 

hereof, $4,900.00.
(r) Damages, particulars of which are set out in paragraphs 1" 

and 11 hereof, $2.000.00.
(/) General damages, $5,000.00.

The plaintiff had obtained a summons to strike out para
graphs 1 to !) and clauses (a), (b), (c), and (d) of paragraph 
12, “or for such further or other relief as to the said »ludge may 
seem meet,” and the order appealed from was made on the re
turn of the summons.

Harvey. C.J.:—In the judgment of my brother Stuart ap
pealed from it is stated that it was agreed to have tin- motion 
considered as if a point of law had been set down for argument 
The judgment on the motion was that the claim in respect of the

23
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default* under tin* agreement for salt* should Is* struck out for ALTA, 
the reason given that there may he accord and satisfaction by 
a subsequent agreement. No one questions this last statement nq-j 
which was the reason of the decision, hut it is clear also that the — 
agreement may Ik* only the accord and its performance constitute ,{l M*LV ( 1 
the satisfaction. As Coleridge. J., says in Florklon v. Hall Gosium. 
(1S4!h, 11) L.»J. (VU*. 1 (affirmed on appeal to the Exchequer numTrj 
Chambersub nom. Hall v. Florklon, 20 L.J.Q.H. 208), at p. d:

Now an action may In* agree.I to 1*. nettled in one of two ways: 
either an agreement to do certain things may itself In* the ground of 
settlement or the doing of those tilings may lie the ground of settle-

In Stetcarl v. 11 air son ( 1858 ), 7 V.C. C.P. 1(>8, Draper. C.J., 
in delivering the judgment of the Court said :

It is settled that a new mutual agreement between parties may he 
made, which living Winding when entered into, may lie accepted ns a 
substitution for, or satisfaction of. a preceding claim for damages 
arising from the breach of a preceding agreement. (In such a plea 
the jury would have to decide whet lier the plaint ill" agreed to accept 
the agreement itself or the performance of it.

The chief argument of the appellant's counsel appears to me 
to he entirely beside the point, lie contends that the law is as 
I have just stated it, which the plaintiff does not dispute, lb* 
also contends that he may set up alternative inconsistent claims 
which the plaintiff does not deny. Plaintiff’s counsel, however, 
says that this has not been done and that lie cannot tell what the 
defendant is really claiming and that either one or other set of 
claims must be struck out or the pleading amended. It appears 
to in»* that this position is absolutely beyond question. Plain
tiff's counsel in his factum states that defendant did not ask 
to amend on the motion Mow. This is not denied and he has 
not made any sueh application on the appeal hut his whole 
argument is based on the view that it is his wish ami intention 
to claim damages in the alternative. I feel free to say that from 
the pleading alone I would have fourni difficulty in concluding 
that that was his intention.

It may he noted that in the document set out in para
graph in the plaintiff agrees to nothing hut paragraph 11 
says that the plaintiff did agree to deliver the cylinder and 
bed frame immediately. We then have a bilateral agree
ment which may or may not have been intended to be itself 
the satisfaction of the claim for damages. As indicated in 
8tewarl v. Hanson (1858), 7 r.C.0.1*. 1(18, it would 1m* a 
question of fact whether it was to In* the satisfaction or its 
performance. In some cases that fact might he ascertained 
by a simple interpretation of the terms of the agreement hut on 
the terms of the agreement set out in paragraph ID it appears 
to me that it would be quite competent to the defendant to deny

:
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denying the performance he might still claim under the <> mal 
cause of action and might at the same time set up an alter in.*

K LM LL ï Vu.
claim under this agreement in the event of its being held that 
the agreement was itself the satisfaction of the original lu.
Dut he has not done this or anything, it appears to m. that
suggests it. It can scarcely lie doubted that lie might . t to 
treat the agreement itself as the satisfaction and claim dam
ages for its breach and the manner in which the pleading is 
framed justifies the inference that that was what was intended, 
perhaps, without his being aware that lie could not hnv da in* 
ages under it and the original cause of action at the sanm time 
The only thing that easts doubt on the correctness of that con* 
elusion is the use of the words “in the alternative” in para
graph 10 but those words appear to me to Is* unintelligible, as 
used, for any purpose. 1 think therefore that the judgment 
below is strictly correct, but inasmuch as the del ndant 
might be deprived of a valuable right if restricted to the .-ond 
agreement alone 1 think that leave to amend might be giv. a « 
an alternative even though it has not been asked for. This is. 
however, not a matter of right but one of grace and should be 
allowed only on the terms of all costs being paid.

Inasmuch as there is a difference of opinion mi the
members of the Court as to the form of the judgment and the 
question of costs, 1 am content that the judgment should go in 
form and in respect to costs in accordance with the view of my 
brother Deck.

Scott, J.:—The plaintiff company obtained a summons to 
strike out the first nine paragraphs and claims n, b, and •. of 
paragraph 12 of the defendant's counterclaim. Thes. relate 
solely to the cause of action under the first agreement between 
the parties. The remainder of the counterclaim relating solely 
to the alternative claim under the second agreement which is 
set out in full in paragraph 10.

The ground of the application is not stated in the summons 
but reference to the reasons for judgment of my brother Stuart 
shews that it was treated as an application on the ground that 
these paragraphs were embarrassing.

It appears, however, by the formal judgment on the ppliea- 
tion that, upon the hearing, it was, by consent of the parties, 
turned into an application for the disposal of the points of law 
raised by the first paragraph of the plaintiff company’s “reply’ 
to the counterclaim. That paragraph is as follows

1. In reply to paragraph* 1, 2, 3, 4, ft, fl, 7, 8 and a • f the de- 
fendant'a counterclaim herein the plaintiff plead* the ngm-i nt I* 
tween the parties hereto hearing date the 19th day of \pn!. 1911. 
more particularly net out in the 10th paragraph of the defendant» 
counterclaim herein, and any* that if then* were any defect- in the

0
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••iigine end machinery referred to in the defendant's counterclaim 
herein or if the same was not well built or capable of doing the work 
for which it was intended or of developing it* rated power, or if 
there were any breaches of warranty under which the said engine is 
alleged to have been sold, whether expressed or implied, or if the 
defendant suffered any damages by mi id alleged defects, breaches of 
warranty or other troubles (which the plaintiff does not admit but 
denies) the same were completely released, waived, satisfied and ad 
justed and the defendant is by said agreement forever estopped from 
alleging or recovering damages upon any of suid matters or things 
complained of.

1 think it is clear therefore that the only question submitted 
to my brother Stuart was whether tin* written agreement set 
out in paragraph 10 of the counterclaim in itself constituted 
accord and satisfaction of all claims under the first agreement. 
It is not clear from his reasons for judgment that, in deciding 
as lie did, he based his conclusion entirely upon the effect of the 
second written agreement. He refers to the fact that tin- de
fendant in the eleventh paragraph of the counterclaim alleges 
that he was induced to enter into that agreement by plaintiff 
company representing to him that it would immediately de
liver the machine parts referred to in the agreement ami that 
it failed to deliver them and it may In* that he based his judg
ment upon the combined effect of that agreement and that 
allegation. If so. I am of opinion that he was wrong in so 
doing as it was not open to him to consider the effect of the 
allegation.

1 agree with my brother Heck in the conclusion he has 
reached that the second agreement is not accord and satisfaction 
of the first. It contains no promise or agreement on the part 
of the plaintiff company to supply the machine parts or to give 
the credit therein referred to, and it easts no duty upon it to 
do so. It merely gives it the option of obtaining a release from 
its liability under the first agreement by doing those acts and, 
until they were done, there would not be satisfaction of the 
first agreement.

I am also of opinion that the counterclaim is not embarras
sing. It was open to the defendant to claim alternatively un
der the two agreements and 1 think he was only taking a reason
able precaution in doing so. He was not called upon to decide 
before pleading whether or not the second agreement constituted 
a release of his claim under the first. That was a question In* 
was entitled to leave to the Court to decide at the trial. During 
the argument of tin- appeal I suggested to counsel for tin- de
fendant that he should have claimed only under the first agree
ment leaving it to the plaintiff company to set up the second 
as a bar to the action and he could then answer by setting up 
reasons why it should not be held to be a bar but he then called 
my attention to the fact that, in that case, he could not claim

V .
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damages under the seeoml and I think lie was right in this It 
is true that, if the plaintiff company set up the second . hr 
nient as a bar to the action under the first the defendant imu'lit 
then obtain leave to amend his counterclaim by claiming . limi- 
ages under the second but by claiming alternatively uinl. r it 
in the first place he avoided the costs of an amendment.

If the defendant had based his alternative claim under th. 
second agreement merely upon what is contained therein. I mn 
of opinion that he would not have disclosed a cause of action as 
there was nothing in its provisions which bound plaintiff com 
pany to do anything. It was, therefore, necessary to allege 
matter other than the provisions contained in it to shew that 
plaintiff company was bound by it. It was apparently for that 
purpose and that purpose alone that that matter contained m 
the eleventh paragraph of the counterclaim was pleaded.

At the time he counterclaimed the defendant could not know 
what answer in law or in fact the plaintiff company would make 
to the claim under the second agreement or to the allegations in 
the eleventh paragraph. As a matter of fact it has practically 
traversed the allegations therein and it might follow that the 
question whether and to what extent either party is bound by 
that agreement have to be decided upon the evidence at
the trial.

In my view the fact that the damages claimed by the de
fendant under paragraph 12 of the counterclaim in respn-t of 
the two alternative claims are not there specially claimed as 
alternative «lamages does not render the pleading embarrassim: 
as it is apparent from a perusal of the whole pleading that they 
were not intended or could not be construed as cumulative

In my view of the fact that the point of law submitted was 
merely as to the construction to be placed on the second written 
agreement I am of opinion that it is not competent for this 
Court to consider the effect of the allegations contained in the 
eleventh paragraph of the counterclaim. There is nothing to 
shew on this appeal that that question was argued upon tin- 
hearing of the application in the Court below.

For the reasons 1 have stated I am of opinion that tin- up- 
peal should be allowed with costs and that the application in 
the Court below be " issed with costs.

Heck. J. :—The counterclaim sets up first an agreement 
for the sale by the | iff company to the defendant of one 
36 h.p. double cylinder traction engine and a breach of expre* 
and implied warranties and claims damages. Then it procml* 
as follows:—[The learned Judge here set out paragraph* 10 
and 11 of the counterclaim, as above.]

The defendant counterclaims for damages under both ngm*- 
incuts. 1 call what is set out in the 10th and lltlt paragraph*

.
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the second agreement. In the course of conference the learned 
Chief Justice lias pointed out that the promise upon which the 
defendant must rely for the purpose of basing any claim for 
relief under the second agreement is that alleged, or rather to be 
gathered as intended to Ik* alleged from the very inartistic langu
age of the 11 tli paragraph, namely, a promise, apparently verbal, 
made by the plaintiffs, immediately prior to the defendant’s 
signing the release, that if the defendant would sign the release 
the plaintiffs would immediately deliver to him a new cylinder 
and engine lied frame and credit him with $31 Ml. The instru
ment set forth in the loth paragraph is one which contains no 
promise of any kind on the plaintiff’s part and this was the 
contention before us of counsel for defendant and a contention 
with which I agree—and its execution, therefore, one must sup
pose, is stated merely as the consideration for the promise al
leged in paragraph 11. The exaggerated importance given to 
the consideration as contrasted with the promise, which must 
constitute the defendant’s alleged cause of action is extremely 
embarrassing and misleading; so much so that the argument 
before us—and I have no doubt before the learned Judge lielow 
—proceeded wholly on the effect of the written document and 
not upon the view suggested by the Chief Justice; that is. on 
the one hand it was contended that the written document con
stituted a final discharge ; on the other, that it shewed an ac
cord only and unless satisfaction had followed, it was ineffective. 
The written document, clearly on its face, and admittedly, re
fers to the subject-matter of the first agreement. 1 think the 
allegation of the written document must be taken as a distinct 
and positive allegation that it was, in fact, made and that the 
statement that it is set up “alternatively” can be taken only as 
meaning that the fact of the second agreement and its breach 
entitles the defendant to damages either in addition to or 
alternatively to his claim under the first agreement, and there 
is no reason why the defendant should not do this. Hut this 
being so. if the second agreement—that is not merely the docu
ment set forth in paragraph 10 but also and specially the pro
mise alleged in paragraph 11—is established, it would seem to 
constitute an accord and satisfaction of the claims under the 
first agreement, and then clearly the defendant’s claim must 
he confined to one under the second agreement.

It was contended, as I have said, by counsel for the defendant 
that the document set forth in paragraph 10 shews an accord 
only and that he alleged non-delivery as shewing want of satis
faction. There is a confusion of thought here. That would 
merely shew that the written document constituted no defence 
to his claim under the first agreement and would Ik* the setting 
up in anticipation of possible matter for reply—an unneces
sary. and. under the circumstances, a very embarrassing method
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of pleading. If. however, he seeks affirmative relief under tin 
seeond agreement he can succeed in doing so only because that 
agreement is as may be gathered from paragraph 11 somethin" 
extrinsic to and preceding the written document of release, an 
agreement, therefore, which took the place of the first agree 
ment and which in itself constituted both an accord and sali* 
faction—the satisfaction being the promise-and not its perform
ance. If the written document is taken independently of any 
intrinsic promise, 1 would construe it as constituting an nr- 
cord—and with the allegation of nondelivery—without satis
faction and, therefore, constituting not only no defence to tin- 
defendant’s right of action on the first agreement but no cause 
of action against the plaintiff.

Taking the second agreement as being the promise alleged in 
paragraph 11, there is, as 1 have said, no reason why the count< r 
claim should not be framed so as to allege both agreements in 
the alternative and to claim damages in respect of them alter
natively. That perhaps was the intention, but, if so, it has 
been done in an inartistic way and in a way tending to em
barrass the opposite party, who has a right to have his oppon
ent’s case presented in such a way as to indicate with reasonable 
clearness what is the case sought to be made against him.

The plaintiff, in my opinion, was fully justified in moving 
to strike out the counterclaim as embarrassing. The Judge of 
first instance, however, with the consent of both parties, dealt 
with the application as one for the purpose of determining tin- 
point of law as to the effect of the allegations in paragraphs 
10 and 11. In view of the nature of the argument before us 1 
suspect, as 1 have stated, that his decision was solely an inter
pretation of the written document, and if so, I think his de
cision is wrong. Even if he looked at it from the point of view 
suggested by the Chief Justice, I think he ought to have treated 
the counterclaim as attempting to set up two alternative claims, 
and to have allowed the defendant to amend so as to set them 
up in a clearer and more intelligible way.

The law with reference to accord and satisfaction seems to 
be well stated in Cyc. vol. I. :—

To constitute a bur to an action on an original claim or dem i n i 
the accord must be fully executed, unless the agreement or promise, 
instead of the |ierformnncc thereof, is accepted in satisfaction. An 
accord without satisfaction is no bar, because there is no considérâti"ii 
and no mutuality to support it; the creditor has no means of obtain 
ing satisfaction by enforcing it, and of course, derives no satisfucti< n 
directly or indirectly from it (pp. 313, 314).
In Ilalsbury’a Laws of England, vol. VII. title “Contract, 

p. 443, it is said :—
An accord without satisfaction has no legal elfect. The original 

cause of action is not discharged so long as the satisfaction agre 1
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upon remains executory. A tender of performance is not sufficient. 
If, however, it can lie shewn that what the creditor accepted in satis
faction was the debtor's promise and not the performance of that 
promise, the original cause of action is discharged from the time 
when the promise was made.

An accord is not a contract and performance of it cannot lie enforced 
bv action against the debtor, who remains liable on the original 
cause of action until satisfaction has been accepted.

An Ontario ease* supporting these propositions and reviewing 
earlier English and Ontario authorities is Macfarlane v. lîi/au. 
24 r.C.R. 474.

In the case of a written document its construction is a ques
tion of law.

I construe this document as containing no agreement on the 
part of the company to supply a new cylinder and engine bed 
frame but as an “accord” that if the company does supply these 
articles and if it docs give credit to the defendant for $300, then 
the document shall operate as a release to the company. If this 
construction is correct then in default of the actual delivery by 
the company and the actual acceptance of these articles, there 
was no satisfaction—for part performance is not sufficient 
(Cyc. 1, p. 315, Gabriel v. Dresser, 15 ( Mi. 022)—and the de
fendant has no right of action merely upon the written docu
ment.

In the result, 1 think the order appealed from should be set 
aside, with leave to the defendant to amend his counterclaim 
as he may be advised within fifteen days, lie should pay the 
costs of the motion before the Judge below, as his pleading was 
such that an application to strike it out was justified. 1 would 
leave the costs of this appeal to abide the result of the issue up
on the first agreement.

Simmons, J., concurred.
Appeal allowed.

NEROS v. SWANSON.
Alberta Supreme Court. Trial before Scott, J. February 7, 1012.

1. Contracts ( § 1V C 1—.'14.‘i )—Part performance—Ouster-—Quantum

Where a contract for railway grading empowered the employing 
party, if in the opinion of a certain specified person there was not 
sufficient force at work to complete the grading within the time 
called for by the contract, to put on an additional force to be charged 
to the contractor or to take over the work by giving due notice of 
Midi intention, and the employing party after notifying the contractor 
that an additional force would be put oil but without notice that the 
work was to lie taken over, not only put an additional force but also 
took charge of the work and of the contractors' workmen, it amounts 
to an ouster of the contractor from the work and he is entitled to re
cover on a quantum meruit for the work performed by him with dam
ages, if any, sustained by reason of not being permitted to com
plete the same.
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Contracts (§ IV B 3—335)—Part performance—Ouster hy em
ployer—Payment conditioned on completion.

A provision in a contract for work and labour that no formal 
payment will lie made on account of the work until completion and 
acceptance thereof becomes inoperative if the contractor is wrong
fully ousted by the other party from the work l»efore its completion.

[See also Leake on Contracts, 6th ed„ 507; ami compare l)o<hl \. 
('hurton, [18971 1 Q.B. 562.]

3. Trover (§IC—21)—Conversion iiy land owner—Tools of contrac-

Where the defendant after ousting the plaintiff from work which 
the latter had contracted to do for the former, took possession of the 
plaintiff's tools ami used them on the work, such use was sufficient 
evidence of the conversion of the tools though no demand for their 
return was shewn.

The plaintiffs on 28th May, 1911, entered into a contract 
in writing with the defendants to do all the grading on the line 
of the Canadian Northern Railway between stations 186 ami 
205.50 for which they were to be paid at certain specified rates 
for the quantity of material excavated hy them for the purpose 

By the terms of the agreement the work was to be completed 
by the first day of November, 1911, but no provision was made 
for a penalty for non-performance within the time limited. It 
was also a term of the agreement that, if at any time in the 
opinion of the engineer there was not sufficient force engaged on 
the work to complete it in the time specified, the defendants 
should have the right to put on additional force to be charged to 
the plaintiffs, or to take over the work from them by giving three 
days’ notice in writing.

//. II. Robertson, for plaintiffs.
O. M. Itiggar, for defendants.

Scott, J. :—On the 10th November, 1911, the work not hav
ing been then completed, the defendants gave the plaintiffs 
notice in writing that they had been informed by the railway 
company’s engineer that all the force that could be worked had 
to be put on immediately, and that if this was not done in four 
days they would have to put on a big enough force to complete 
the contract as quickly as possible, and that all expenses con 
nected therewith would be charged to the plaintiffs’ account.

On the 27th November following, one of the defendants ap
peared at the work with his foreman and put the latter in charge 
of it. I hold that what occurred at that time was in effect an 
ouster of the plaintiffs from the work. irrespective of what the 
defendants intended by their action. By the terms of the con
tract they had the right, upon notice, either to put on an addi
tional force or to take over the work. They had not the right 
which they assumed, viz., to put on additional force and also lo 
take charge of and oversee the work of the plaintiffs’ workmen 
and to claim that the work was still being carried on as the
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plaintiffs’ work. They did not give any notice of their inten
tion to take over the work.

The plaintiffs are, therefore, entitled to recover on a quantum 
meruit for the work performed by them and also for damages, 
if any, that they may have sustained by reason of their not 
having been permitted to complete the work. I hold, however, 
that they have failed to shew that they sustained any such dam
ages. Some evidence is given on the question of sueh damages, 
but it was not sufficient to enable me to determine whether any 
was sustained.

The agreement provides that no final payment will be made 
on recount of the work until completion and acceptance by the 
railway company’s engineer, when final estimate should be given 
and that ten per cent, should be held back on all progress esti
mates until the final estimate. It is contended by the defendants 
that the plaintiffs having abandoned the work they are not en
titled to any payment for the work done by them. I have already 
held that the defendants ousted them from the work before its 
completion and the provision referred to is, therefore, inopera
tive.

Mr. Chappell, the railway company’s engineer, on 2nd Decem
ber, measured the work. He had seen the work between that 
date and the 27th November. 11 is estimate of the plaintiffs’ work 
is as follows :—

Solid rock 51 yard# at $1.00...................................... $ 51.00
Loo*c rock 75 yards at 35c............................................ 36.25
Hard pan 3667 yards at 32c..........................................  1173.44
Common earth 2152 yards at 21c.............................. 451.02
Sandstone 1220 yards at 80c....................................... 083.20
Overhaul................................................................................ 65.00

ALTA.
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He did not, however, measure or estimate a small excavation 
shewn to have been made by the plaintiffs shewn to be alnnit 100 
yards. From his knowledge of its position he classified the
material as follows:—

20 yards loose rock at 35c..................................................$ 7.00
30 yards hard pan at 32c...................................................... 9.60
50 yards common earth at 21c.............................................  10.50

$27.10
which brings his total estimate up to $2,787.91.

Lynns, an engineer employed by the plaintiffs, measured the 
work done by them on 13th January after the whole work was 
completed. His measurement and estimate is based upon in
formation furnished by Neros, one of the plaintiffs, who testifies 
that the information so furnished was correct. His estimate is 
as follows :—
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Solid rook, 55 yards at #1.00 ...................................... $ 55.00
Loose rook, 200 yards at 35c....................................... 70.00
Hardpan, 3,700 yards at 32c..........................................1,184.00
Sandstone, 1,107 yards at 80o...................................... 885.00
Common earth, 4,148 yards at 21c.............................. 871.00
Overhaul............. ........................................................ 05.00

$3,130.60

Nor os states that it was understood that the plaintiffs were : 
he paid on the estimate of the railway company’s engineer both 
as to quantities and specification and that that is the usual 
contract. Had Mr. Chappell’s estimate been based upon niea 
su re men tg made by him at the time the defendants took over tl. 
work I would lie bound to accept it as conclusive, but. as the im 
surements were some days after that and after tin-
defendants had done work thereon in the meantime, and bis 
knowledge, if any, of the proportion of the whole done by tin- 
plaintiff must have been based upon information obtained from 
defendants, it does not appear that any such information was 
given, or. if given, that it was correct. If any was given it must 
have been incorrect as he omitted to estimate upon some of tin- 
work which is shewn to have been done by the plaintiffs. As Mr. 
Lynn’s measurements were based upon information shewn to 
have been correct, I accept his estimate and hold that the plain 
tiffs are entitled to $3,130.60 for the work done by them

The plaintiffs also claim that the defendants wrongfully con
verted to their own use certain tools to the value of $28.00 and 
wrongfully detained same, that the plaintiffs demanded payment 
therefor, but the defendants refused to account for or return 
same. The defendants deny that any such demand was made.

The evidence s that when the defendants ousted tin- 
plaintiffs from the work they took possession not only of tin- 
tools referred to, but also of a number of others and continu, I 
to use them on the work. There is no evidence of any demand 
having been ~ for their return, but their use by the defend
ants constitutes sufficient evidence of the conversion and I, th«-r- 
fore, bold that the plaintiffs are entitled to recover their valu»-, 
which I fix at $28.50.

The defendants claim to have furnished goods, money and 
supplies to the plaintiffs and to have paid wages for them to I 
amount in all of $2,830.02, from which they admit there should 
lie a deduction of $16 for goods returned.

In the defendants’ statement of account is a charir«-
of $30 for damages to one of their cars and a charge of $10 for 
damages to the box of another car. These charges are, in my 
opinion, excessive and I reduce them to $15 and $5 respective!). 
making a reduction of $20 from the amount claimed by them.

On 24th November tin* defendants supplied the plaintiffs with

5
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25 kegs of powder, of which only about 51 kegs were used by the 
plaint ill's when defendants took possession of the work and used 
the remainder of the powder. I think it only reasonable that 
the plaintiffs should be vailed upon to pay only for the portion 
they themselves used. I. therefore, deduct from the amount 
claimed by them, $08.40, being the value of nineteen kegs at 
$3.60. It also appears that the defendants used some of the 
dynamite supplied by them to the plaintiffs, but I have no means 
of ascertaining with any certainty the cpiantity so used or its 
value.

I find that there is due to the plaintiffs $423.50 made up as
follows :—

Amount allowed |>laintiirs for work ...................... $3,130.60
Value of tools converted by defendants ................ 28.50

$3,159.10
Defendants claim for goods, etc............... $2.839.02
I/'ss goods returned $10.00
Less overcharge on cars................20.00
Less powder used hv defts........... IIS. 40 1»4.40

8:17 ,V.{
ALTA.

S.C.
1912

Neros

Swanson.

Htutr, J.

$ 423.58
I give judgment for plaintiffs for $423, with costs.

.holynit lit for /Jain tiffs.

✓

P BURNS and COMPANY (Ltd. suing as well on its own behalf as on 
behalf of all the other creditors of the defendant Vaclav Matejka 
I plaintiff I v. VACLAV MATEJKA. TERESE MATEJKA and THE 
ARLINGTON HOTEL COMPANY «Ltd., (defendants..

,tIberia Supreme Court. Trial before Seolt, ./. January 15, 1912.
1. Evidence (|IIK 7—185)—Fraudulent convevanc»—Bona fides of

debtor—Absence of contradictory kvidknit .
In an action to set aside conveyance* of a debtor as fraudulent and 

void as against creditors the good failli of the transaction may be 
shewn hv the uncorroborated te-timony of the debtor where he gives 
his recital in an honest straightforward manner without attempting 
to conceal anything tending to support the creditor's contention and 
no evidence is offered to contradict him.

[Merehantn Hank V. Hoover. 6 W.L.R. 516. not followed.]
2. Husband and Wife (| II K—13fh—Pi rciiasi hy wife—Husband as

sisting — Rights of husband'» creditors.
The wife of a debtor nny purchase property in her own name and 

the debtor may assist her'in the trim-action if he does not thereby 
withdraw from the reach of his creditors any portion of his estate 
which should be applied in payment of their claims.

n. Fraudulent conveyances (|VIIT—43)—Wife's purchase of land— 
Husband debtor furnishing cart ok price—Recovery of pro
portionate PROFITS FOR CREDITORS.

The fact that a debtor applied some of his own money to the pur
chase of property in his wife's name would not render the whole pro
perty liable for payment of the creditors* claims, hut such liability 
should Is- restricted to the amount so applied, with a proportional 
stiare of increase if the property has increased in value.

[See Annotation to this case.]
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4. Fraudulent conveyances (8 VIII—41)—Two successive com yw
ces—One action.

One action to net aside as fraudulent as against creditors t\v> 
successive conveyances of tin* same property may 1m- brought again-' 
both grantees where it is alleged that both conveyances were part 
of the same fraudulent scheme and that both grantees were parties i.. 
the fraud.

5. Action (g 11 D—61)—Judgment for deiit and setting aside fraim
LENT CONVEY A NCR—JOINDER.

A simple contract creditor suing on behalf of himself and all other 
creditors of his debtor to set aside an alleged fraudulent conveyan 
by the latter may join the debtor as a defendant and recover judg
ment against him for the amount of bis claim.

Trial of a creditors’ action to realise on property standing 
in the name of the debtor’s wife.

Alex. Knox, for plaintiff.
Messrs. G. 11. O’Connor, and J. F. Can niff, for defendants.

Scott, J. :—The plaintiff company claiming to be a simple 
contract creditor of the male defendant, seeks in this action 
judgment against him for the amount of its claim, a declaration 
that the conveyance to his wife, the female defendant, by one 
Bakken of a property known as “The Arlington Hotel’’ at 
Cam rose, and a subsequent conveyance thereof by her to the 
defendant company are fraudulent and void as against the 
plaintiffs, and that the male defendant he declared to be the 
owner of the property or that he be declared to be the owner 
of the shares held by his wife in the latter company. At the trial 
counsel for plaintiff company applied to amend the statement 
of claim by claiming also a declaration that the male defendant 
is the owner of the hotel property and the stock and furniture 
therein, and that same are liable to execution for debts due by 
him to the plaintiff company and his other creditors.

The male defendant formerly owned and carried on busim-<s 
in a hotel erected by him in Wetaskiwin. On fith Septemhi-r. 
1904, being then apparently in insolvent circumstances, he made 
an assignment for the benefit of bis creditors of all his real 
estate including his hotel property and all his personal pro
perty. Aliout March or April, 1905, one Bakken who then 
owned the Arlington Hotel at Cam rose < him as man
ager and his wife as cook thereof. They continued in these posi
tions until early in May, 1905, when an agreement was entered 
into for the purchase of the hotel property and the stock and 
furniture therein for $10,000. The male defendant states that 
the purchase was made by his wife and that an agreement in 
writing for the sale and purchase was executed by Bakken and 
her at that time, which agreement was destroyed by him after 
Bakken had executed a transfer to her about a year after the 
agreement was entered into. All the negotiations leading up 
to the purchase were made by him with Bakken but he states 
that he was acting merely as agent for his wife in the trans-

0655
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action, At the opening of the negotiations with Bakken he ALTA, 
asked for a cash payment of $2,000 and payments of $150 per 
month thereafter. Matejka endeavoured to borrow that amount ku j
but was unable to arrange a loan. One Ochsner, a brewer in -----
Strathcona, having agreed to assist in the purchase, the follow- ltVH™ & Co
ing arrangement was then made with Bakken. Ochsner gave Matejka.
his note to Bakken for $400 and agreed that he would supply -----
the hotel with beer to the value of $1,300, and that the proceeds Sn,,r J- 
of the sale thereof, instead of being paid to him, should be 
paid over to Bakken on account of the purchase. The remaining 
$300 of the $2,000 required by him was paid out of tin* proceeds 
realized from the sale by Matejka to the Edmonton brewery com
pany of stock to the amount of $3,000, held by him in that com
pany, upon which only $300 had been paid up by him. On the 
13th March, 1906, Bakken conveyed the hotel and contents to 
Mrs. Matejka and she executed a mortgage on the hotel for 
$6,500, being the balance of the purchase-money remaining un
paid. On the same day she transferred the hotel and contents 
to the defendant company, which had been incorporated shortly 
before for the purpose of taking over the property and carrying 
on the hotel business therein. Tin* capital stock of the com
pany was $15,000, divided into 300 shares of $50.00 each of 
which 287 shares were allotted to Mrs. Matejka for the transfer 
of the property, which shares are still held by her. The remain
ing thirteen shares were allotted to four other shareholders.

Mrs. Matejka is a foreigner who speaks English only imper
fectly and appears to be utterly incapable of transacting or 
understanding ordinary business dealings and her claim that 
she purchased the property from Bakken is supported by the 
evidence of her husband alone.

In Merchants Bank v. Hoover, 5 W.L.R. 516, I held, follow
ing the rule laid down by the Court of Chancery and the Court 
of Appeal in Ontario, that transactions of this nature ought not 
to he held sufficiently established by the uncorroborated testi
mony of the parties to it but in the recent case of Green v.
Lawrence (not yet reported) the majority of this Court in elTcct 
held that that principle as a hard and fast rule should not Ik? 
adopted here.

Matejka’s evidence as to the nature of the transaction was 
not contradicted and the only circumstances tending to cast 
doubt upon it are that he was manager of the business, that 
for some weeks after the purchase his name appeared as pro
prietor at the head of each page of the hotel day book and that 
baggage labels for the hotel were printed shewing his name 
as proprietor, lie states, however, that the hotel clerk made the 
entries in the day book and procured the printing of the labels 
without his knowledge and that, upon his attention being called 
to the clerk’s action, he objected to his being styled the pro-
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prietor ami it does not appear that the labels were ever usd. 
These circumstances alone, auspicious though they may be. ill 
not justify me in entirely discrediting his testimony, especially 
in view of the fact that the manner in which he gave his . 
denec impressed me favourably. lie did not attempt to con. ,| 
anything relating to the transaction which tended to supp .it 
the plaintiffs’ contention and which, had he been untruth lui, 
he might easily have suppressed. Upon the examination of 
Matejka for discovery before the trial the plaintiffs he. i„ 
aware of the evidence he would give relating to the transie on 
and, if it was untrue, they could have called Ochsner to disprove 
it.

One of the grounds for believing Matejka’s statement, ns 
I do believe it, is that, from his long experience in business, he 
must have known that he could not himself purchase the proper
ty and hold it against his creditors. 1 see nothing wrong in tl, 
wife of a debtor purchasing property in her own name, nor 
can I see anything wrong in the debtor assisting her in making 
the purchase, so long as he does not in rendering such assist
ance withdraw from the reach of his creditors any portion of 
his estate which should lie applied for in payment of their 
claims. The only wrong Matejka committed was in .so with
drawing the $300 realized from his stock in the brewery com
pany, but the fact that he applied it on the purchase of the 
property should not, 1 think, render the whole property liable 
for payment of the creditors’ claims. 1 think the reasonable 
course to adopt would be to restrict such liability to the amount 
so withdrawn. Jackson v. Bowman, 14 Grant 156, and ('olfard 
v. Bennett, 28 Grant 556, appear to me to support this view. I 
think, however, that the amount so withdrawn should increase 
with the value of the property, such increase to be ascertained 
by the proportion the amount withdrawn bore to the whole pur
chase money, and, as the present value of the property is shewn 
to be $40,000, the amount which should be rendered liable is 
$1,200.

At the commencement of the trial, counsel for the defend
ants contended that there was a misjoinder both of parties and 
of causes of action and that plaintiff company should he called 
upon to elect as to which parties and which causes of action they 
should proceed. As 1 entertained some doubt upon the point, I 
refused to issue such a direction and intimated that 1 would con
sider the fpiestion after hearing the evidence.

1 see no reason why a simple contract creditor suing on lie- 
half of himself and all the other creditors of his debtor to set 
aside a fraudulent conveyance by the latter and joining him ns 
a defendant should not in such an action claim and recover 
judgment for the amount of the debt upon which his claim is 
founded. 1 can find no authority against it and it appears to
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me that it would Ik* unreasonable and a liai on the debtor 
that lie should be saddled with the costs of a separate action for 
such a judgment.

Apart from the claim for a personal judgment against the 
defendant Matejka, the plaintiff company’s action is to set aside 
as fraudulent as against his creditors two successive convey
ances of the same property. Both grantees under those convey
ances are charged with being parties to the fraud. In fact, it 
is charged that both conveyances are part of the same fraudu
lent scheme to defeat creditors and I therefore see no reason why 
a separate action should be brought against each grantee.

I hold that the plaintiff company is entitled to judgment 
against the defendant Vaclav Matejka for $493.86 and costs 
and that the shares of the defendant Teresa Matejka are charge
able with the payment of $1,200 and the eosts of this action ex
cept such portion thereof as may have been incurred by reason 
of the claim of the plaintiff company for the debt due by the 
defendant Vaclav Matejka, the said sum when realized to be 
paid over to the assignee of the defendant Vaclav Matejka. In 
default of payment thereof and the costs of the action by the 
defendant, Teresa Matejka, the shares held by her to be sold 
under the direction of the Court and the proceeds of the sale 
to lie paid into Court to await further order.

Judgment accordingly.

Annotation—Fraudulent conveyances ( § VIII—43 ) Right of creditors to
follow profits.

There is a lack of authority both in Canada and England ns to the 
right of a creditor, upon the setting aside of a conveyance as fraudulent 
against him, to have an accounting from the fraudulent grantee of the 
profits of the property. In Il igy inn v. York Ituildingn Company, 2 Atkvns 
107, the Court, upon setting aside a conveyance by the debtor as fraudu
lent against the creditor, refused to decree in favour of judgment credi
tors profits back against the original debtor and owner of the estate 
received pendente life from the tiling of the bill.

Attention, however, should be called to two Canadian cases, which, 
though not strictly in point upon the question here discussed, went oil 
upon an analogous principle. Thus, in Kilbride v. Cameron, 17 U.C.C.P. 
373. it was held that though a sale of land might be fraudulent as against 
creditors, still, where evidence shewed that the execution debtor and the 
vendor had not raised the crops, the subject of the seizure, or furnished the 
means of doing so, the labour and means being contributed by the vendee 
alone, the crops were the sole property of the vendee as against the execu
tion creditor.

And the case last cited was followed in Massey-Harriê Co. v. Moore, ll 
Terr. L.R. 75, in which the slierilf seized crops grown on property of the 
claimant who was a son of the defendant. Part of the property was the 
defendant's homestead transferred to the claimant, and a part was the 
property of the defendant’s wife, leased by him verbally to the claimant,
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Annotation(continued)—Fraudulent conveyances (§ VIII—43)—Right of
creditors to follow profits.

under authority from the wife. The claimant purchased the seed in. 
hired and paid for the help. The defendant did a small amount of \ .<k 
on the farm. It was held that the question of boxxa fairs of the tiv iVr 
from father to son did not materially alfcct the ownership of the <. • 
and that on the evidence the claimant was entitled to the crops.

In the United States the rule ia well settled that the fraud v-nt 
grantee is accountable to judgment or lien creditors for the rent and 11 tits 
of the property: Backhouse v. -Jett, 1 Brock (U.S. C'ir. f’t. ) .inn : II-a „ v 
Smith, g Mason (U.S. Cir. Ct.) 2.12; Pharis v. Leaehxnan, 2D Ala. I!ii2; 
Ria ggold v. Waggoner, 14 Ark. «Î9 ; Jones v. MarlmJ, 01 fia. 602; II v. 
Camp, Walker ( Mich.) 427 ; Plattsnwulh First Xational Bank v. Cih* 7} 
Neb. 2.10; Lee v. Cole, 44 N.J. Equity 318; Burne v. Partridge, «il N..I. 
Equity 434; Kinmouth v. White (N.J. Ch.). 47 Atl. 1; Samis v. f'-nlirisr, 
4 Johns. (N.Y. ) .130 ; Loos v. Wilkinson, 1 in N.Y. 19.1; Brown v. Melt-maid, 
1 Hill Ch. (S.C.) 297; Parr v. Saunders (Va.), 11 S.E. 979.

“The theory of the law in all such eases is, that the fraudulent grantee 
must lie considered as a trustee of the rents and profits, as well as the 
corpus of the property itself, inasmuch as he acquired them through his 
own fraud, and he, therefore, holds them in the right and for the benefit 
of the attaching creditors:” Kitchell v. Jackson, 71 Ala. .1.10, overruling 
Marshall v. Crooxn, 00 Ala. 121.

So, where a grantee of land to which the lien of a judgment against the 
grantor had already attached, fraudulently foreclosed a mortgage and hid 
in the property at the sale in order to cut oil" such lien, the judgment 
creditor is not limited to the value of the property at the time of such 
foreclosure, but may reach the enhanced value since the foreclosure <i!e: 
Warner V. Blakexnar, 4 Keyes (N.Y.) 487.

And where a woman's real estate has been improved by the funds of 
her husband with intent to defraud creditors, the wife acquiescing therein, 
such portion of the rents and profits as is proportionate to the incivil* of 
value in the property resulting from such improvements may lie sul-i--. ted 
to the payment of the husband’s debts : Beck v. Fisher, 78 Ixy. (143.

And this rule was applied to non-judgment creditors in Strike v. 
McDonald, 2 Harris and fi. (Md.) 191 and in Strike’s case, 1 Bland (M 
1.17; while in Kipt v. Banna, 2 Bland (Md.) 20, and in Mead \. '
19 N.J. Equity 112, from which it cannot lie found with certainI \ what 
class the creditors were of, the language of the Courts in applying the 
rule is broad enough to cover all classes of creditors.

On the other hand, in Robinson v. Stewart, 10 N.Y. 189. it held 
that the grantee in a fraudulent conveyance upon sale of the land in a 
creditor's suit, could not be compelled to account for the rents and profits 
to his grantor’s creditors at large, prior to the time a receiver is appointed.

And where a conveyance is set aside as fraudulent at the suit of a 
non-judgment creditor, the grantees therein are not accountable t'.-r rents 
and profits prior to the decree : Bloxc v. Maynard, 2 Leigh (Va.)

Where the grantee took the conveyance, afterwards set aside a* fraudu
lent, in good faith for a deed to him, the creditors arc not entitl'd to 
follow the profits. Thus, where the grantee in a fraudulent conwyim* 
collected rents from the property in payment of a bond fide debt due him 
from the grantor, be cannot, upon the setting aside of the conveyance at the
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suit of the other creditors, 1m* conqielled to account for rents: Bocasneck V. 
E'lrhon, 40 N.Y. App. Div. 631.

And where a creditor takes a transfer of his debtor’s property in 
payment of the debt, without fraud on his part, he will not lie compelled 
to account for rent and profits upon the setting aside of such transfer 
because in violation of the assignment law: McOahan v. Crawford, 47 S.C.

So, the trustee under an assignment of land declared fraudulent at the 
suit of a judgment creditor, is not bound to account for the rents received 
ami applied according to the terms of the trust before suit begun or the 
attaching of any specific lien on the land: Collumb v. /{cad, 24 N.Y. 505.

In an action by a receiver solely to set aside as fraudulent a convey
ance of real estate by the judgment debtor so as to subject the property 
to levy and sale on execution, the plaintiff not asserting any title to an 
interest in the property of the debtor by virtue of his appointment as 
receiver is not entitled to an accounting of rents and profits: Wright v. 
y oat rand, 94 N.Y. 31, 98 N.Y. 009.

The doctrine applied in the judgment in Rums v. Matejka, above re
ported, seems opposed to the principle upon which are founded the decisions 
reached in some American cases in dealing with transfers by the debtor to 
liis wife, where no fraud was shewn on her part.

Thus, where the wife of an insolvent purchased a hotel partly with 
money loaned by her by her husband ami carried on the business in her 
oun name, the husband's creditors would be entitled on a subsequent sale 
of the property only to the sum, with interest, contributed by the husband 
ami not to the profits realized by the wife in running the hotel: A'arstorp's 
Estate, 158 Pa. 30.

And in Morel v. Haller, 7 Ky. Law Reporter 122, it was held that 
where a debtor transferred his business to his wife the creditors could not 
reach the profits made by her though they could reach the goods in her

Vpon the setting aside of a conveyance by a bankrupt to his wife, no 
personal decree can be rendered against the latter for the rents, issues 
and profits: Clark v. Beecher, 154 U.S. 631.

THE KING ex rel. ANGUS v. KNOX.

Alberta Supreme Court. Motion before Beck, J. January 2. 1912.

1. Votebs ($ I B—12)—Amendment of voters’ list.
The addition to the voters' list by a < ourt of Revision of the name 

of a registered owner of the necessary amount of land to make him 
a qualified voter is valid though no notice was given to the former 
owner as a person interested, it appearing that the latter was on the 
voters’ list in respect to other property ami was not opposed to the 
action taken.

2. Taxes ($ III D—136)—Correction of assessment roll.
I he substitution, for the purpose of qualifying him as a voter, of 

the name of a land owner for that of a former owner of the same 
property upon the assessment roll upon his shewing to the officer

ALTA.

Annotation

Fraudulent 
< "ii\ ev a n. es 
—Following

ALTA.

S. C. 
1912

Jan. 2.



844 Dominion Law Rbpubts. 11 Di.R.

ALTA.

8. C.
1012

The Kino
I X in .
Angus

v.
Knox.

charged with the custody of the roll his certificate of title. i not 
imufid merely on the ground that it was done prior to the dee is i uf 
the Court of Revision upon the owner’s application to that Cm ■ to 
have his name placed upon the voters’ list under the Mum pal 
Ordinance, Terr. CO. 1898. eh. 70, in force in Alberta, if, in fact the 
Court afterwards granted his application.

3. Taxes ($111 1)—136)—Correction op assessment roll.
Under a statute which permits any person otherwise duly «pu. , | 

to vote whose name is not on the voters' list, to apply to haw , |, 
list amended by the addition of his name, ami which also de vs 
cpudilied those persons who are named on the last revised ass*- .m 
roll as occupants or owners of real estate of a stated amount In i m 
their own right, the amendment of the voters’ list on such apple un 
casts upon the officer in charge of the assessment roll the -I.. of 
amending tho latter in tho same way.

Tms is u proceeding by way of n writ of quo warrant to 
test the validity on the question of his qualification of the civ- lion 
of the respondent as mayor of the city of Wetaskiwin.

The motion was dismissed.
O. M. Biggar, K.C., for plaintiff. 
Frank Ford, K.C., for defendant.
Beck, J.:—The qualification required is that called for by 

section 11 of the Municipal Ordinance, C.O. 1898, eh. 70, but the 
only point in dispute is whether the respondent fulfilled this 
particular requirement, namely, the owner at the time of the . I ,- 
tion of freehold, leasehold or partly freehold and partly l« ase- 
hold real estate rated in his own name on the last revised as>- ss- 
ment roll of the municipality to at least a certain stated value; 
and as to this requirement it is admitted that the respondent was 
at the time of the election the owner of real estate rated mi the 
last revised assessment roll for a sufficient sum, but the relator 
contends that the facts shew that this real estate was not rat'd in 
the respondent’s own name on the last revised assessment roll.

The facts are that the land in question stood assessed under 
the name of one Wallace; that it remained so assessed till after 
the close of the Court of Revision upon assessments some tinn* in 
July and continuously thereafter until some time in October, 
when the respondent gave notice to the secretary-treasurer. in 
pursuance of section 12. that he intended to apply to the • uin il 
to have his name added to the voters’ list for the reason that 
he then was the registered owner of land which he described and 
which was in fact—though he did not so state—the same land as 
that assessed to Wallace, and which shortly before the date of 
his notice he had purchased from a purchaser from Wallace. 
The secretary-treasurer posted notice of the respondent's applica
tion in pursuance of section 16, but there is no evident. that 
Wallace was notified as a person interested. As makin/ this 
unnecessary it is urged Wallace was not interested beea is-1 he 
was on the voters’ list in respect of other property and dsn it 
is stated by the respondent on evidence that Wallace was aware
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of the application and virtually approved of it and of its being alta. 
granted. '1 he council acting as a Court of Revision on the voters’ 8 c 
list at any rate directed the respondent's name to lie added to 1912
the voters’ list. All the members of the council Were present —7
and the relator was one of them. Under these circumstances 1 r”xK g^0 
think the act of the council was valid. The secretary-treasurer Angus 
did not wait for this decision of the Court of Revision on the 
voters' list, but before its decision, on being shewn the respond- wox‘ 
pat's certificate of title, crossed out the name of Wallace and Beck.j.
substituted that of the respondent on the assessment roll as the 
owner and the person assessed for the land. Counsel for the 
respondent now contends, as 1 understand him, that the moment 
of making the alteration is of no consequence provided that, had 
it been made after the decision of the council, the seeretury- 
treasurer would have been justified in making it. I11 this 1 agree 
with him. He contends then that : (1) In view of the decision of 
the council the alteration was justified ; (2) if not, it was an 
official act which cannot be collaterally attacked, and (3) if it 
can be collaterally attacked, no such ground is taken in the 
application for the writ.

The persons qualified to vote are, according to the Municipal 
Ordinance, sec. 18. as amended for the purposes of the city of 
Wctaskiwin (Wetaakiwin Charter, eh. 41.1906, sec. 18), are “the 
nu n and women over 21 years of age who arc assessed upon the 
Inst revised assessment roll of the municipality for income or 
personal property for $200 or upwards or who are named upon 
the said assessment roll as either occupants or owners of real 
estate held in their own right for $100 or upwards and whose 
names appear on the voters’ list founded upon such roll.”

There is no difference between the amended section and the 
original section which in any way affects any question I have to 
decide. It is to he observed that section 18 makes an essential 
element of the qualification to vote that the person claiming the 
right to vote should l>e a person who is assessed on the last 
revised assessment roll, which plainly, Î think, means that he 
should he named on the roll as the person assessed, and this 
meaning is made clearer if possible by the subsequent words “ns 
either occupants or owners of real estate held in their own right.”

Rut section 12 provides that:—
Any person who has l>eon resilient in the municipality in the then 

current year prior to the 1st «lav of July, and who is otherwise duly 
qualified, whose name does not appear on the voters' list .... may 
apply to have the voters' list amended by the addition of his name and 
section 1.3 provides that .... if a person has disposed of the property 
for which he was qualified ns a voter under this Ordinance before the 
first day of October in the then current year ... he shall lie deemed 
disqualified as a voter, and any person duly qualified may apply to the 
council to have the name of the party so or otherwise disqualified 
struck off the voters’ list and the name of the proper party, if any, 
substituted therefor.
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It wus under these provisions that the name of the respond- ut 
was added to the voters’ list.

It would be senseless that a ratepayer’s name should be ad-led 
to the voters’ list if the plaeiug of it there did not carry with it 
u right to vote, and yet section 18, which comes after th« two 
sections 1 have quoted in part, makes an essential qualification 
the preseuee of the voter's name not merely on the voters list 
but also on the assessment roll. How is this apparent inconsist
ency to be reconciledt In my opinion they must be reconciled 
so as to give the person whose name is added the right to v-tv, 
and it seems to me that this can lie done only in one of two ways 
—either by reading into section 18 an unexpressed exception 
excluding the necessity for the name appearing on the assesMuent 
roll in the ease of names added to the voters’ list or by interpret
ing sections 12 and 13 to mean by implication that the assessment 
roll either is to be deemed to be amended ipso facto by the amend
ment of the voters’ list or is to be in fact amended accordingly.

In deciding this question there seems to me to be little if any
thing to guide me either in any decisions or in any other parts 
of the Ordinance except perhaps section 135, sub-secs. 4-6, which 
provides that, at any time before the 1st December, property or 
income of any taxable person omitted from the roll may Ik* 
assessed and the assessment added to the roll. The words of 
section 18 are not at all ambiguous but on the other hand quite 
clear and distinct. I cannot restrict them unless forced to do so 
by equally unambiguous, clear and distinct provisions. There 
seems to me that no inconveniences but on the other hand some 
conveniences and advantages arise by holding, as I have come to 
the conclusion I ought to hold, that the amendment of the voters’ 
list involves an amendment of the assessment roll—that the 
amendment of the voters’ list casts upon the secretary-treasurer 
the duty of amending the assessment roll in the same sense. One 
advantage of this is that a party applying to he added to tin* 
voters’ list, upon his application being granted, becomes per
sonally liable to the municipality for the taxes payable in respect 
of the land by reason of the ownership of which he becomes 
entitled to vote, the liability thus accompanying the ownership 
of the land : and a convenience is that the assessment roll, being 
thus amended, is made to accord with the facts and thus to afford 
truer information for the compiling of the roll for the succeed
ing year.

Section 2. sub-sec. 11. of the Ordinance says:—
“Revised Assessment Roll” means the assessment roll as filial!.' 

passed by the Court of Revision ami certified by the clerk, notwith
standing the fact that an appeal to a Judge in respect thereof may 1* 
pending, and after the decision of any such appeal the said exon-don 
shall mean the said roll with any amendments made thereto by tk*
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Hut, first, this is the meaning “unless otherwise declared or 
indicated by the context’'; and, secondly, it does not even as it 
stands exclude further amendments lawfully made. A roll 
amended under section 135 to which 1 have already made refer
ence would still be the revised assessment roll and equally so if 
amended in pursuance of the decision of a Court of Revision on 
the voters’ list.

This being my conclusion 1 give judgment in favour of the 
respondent with costs.

Motion dismissed.

Re PHILLIPPS AND WHITLA (Decision No. 2i.
Manitoba King’s Bench. Bubson, J., March 5, 1912.

Solicitor (§IIC—30)—Remuneration—Absence of contract with
CLIENT.

Unless there is n contract between n solicitor and hi-» client for a 
percentage under section 65 of the Legal Profession Act (Man.), the 
tariff promulgated under rule 990 of tin- Manitoba King's Pencil Act. 
is the only measure of a solicitor’s remuneration for litigious business.

[7n re Richardson, 3 Chy. Ch. R. 144, distinguished.]
Solicitor (§IIC—33)—Settlement of action—Basis of fixing re

muneration.
Where solicitors acting for clients in important litigious matters, 

succeed in effecting a settlement and there is no special agreement 
under section 05 of the Legal Profession Act (Man.) for their re 
muneration, the solicitors must deliver an itemized bill which may in
clude a fee on settlement, the amount of which is subject to taxation 
by the taxing master.

[See Thomson v. Wishart, 19 Man. R. 340. as to *pc. 65 of the 
I*-gal Profession Act, and see Re Attorneys, 2U U.C.C.P. 495, and Re 
Johnston, 3 O.L.R. 1.]

Appeal by the client, John McGibbon, from the report or 
certificate of a taxing officer upon a reference to him of a bill 
of the solicitor’s firm (Phillipps and Wliitla) for taxation.

A. It. Hudson, for solicitors.
G. W. Jameson, for client.
Robson, J. :—McGibbon set up a cause of action against 

parties in Winnipeg for the return of certain property alleged 
to have been sold by his agents under circumstances which he 
alleged entitled him to repudiate the transaction. He employed 
the solicitors, who instituted proceedings, negotiations followed, 
and as a result the property was re-transferred. McGibbon 
gained the advantage of a title under the Real Property Act 
obtained meanwhile. He had had the use of the consideration 
paid him, a large sum, for a considerable period free of charge. 
The commission charged by the agents was refunded. Each 
party paid his own costs of the litigation. The property could 
command a higher price than that obtained by the agents. The 
sale was made at $155,000. As to the increase in market price.
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it is sufficient to say that the client, during the negotiations, 
claimed that the property was worth $308,000. There can lie 
no question that the solicitors exercised skill and diligence. in 
fact pertinacity, in their employment, and that their efforts 
brought about advantageous results for their client. Tin- 
tion did not proceed beyond the pleadings and an order for 
production of documents. The burden of the solicitors’ labours 
were in connection with the settlement. The carrying out mi- 
settlement included work in connection with a large loan to 
the client, which was necessary to procure the money to refund 
the consideration he had received on the impeached transae'ion. 
There was no arrangement between the solicitors and client for 
any special rate of remuneration.

The solicitors rendered the bill now in question. Apart 
from disbursements which are not in question it consists of one 
single item, “Fee on settlement, $9,500.00.” The taxing officer 
considered that the case was one in which he should allow a 
lump sum, and he fixed $7,976.44, being 5 per cent, on his cal
culation of the difference between the $155,000 and the value 
asserted by the client, some fractional frontage probably ac
counting for the odd figure.

The taxing officer in proceeding on a commission basis 
thought In re Richardson, 3 Chy. Ch. R. 144 (Upper Canada 
an authority for that course. There the solicitor was acting 
under a power of attorney in selling lands for the client and 
collecting and remitting moneys : an employment of quite a 
different nature, the method of remuneration for which forms 
no criterion here.

I take it to be clear that unless there is a contract between 
a solicitor and his client for a percentage under section <».'» of 
the Legal Profession Act, the tariff promulgated under the 
Queen’s Bench Act, rule 986 (K.B. Act rule 990) provides the 
only measure of a solicitor’s remuneration for litigious busi-

In his memorandum the taxing officer says the solicitors 
forego their fees for work done in the suit and charge only for 
the settlement. From the evidence (pages 7-8) I would think 
it had been intended that the suit work was being covered by 
the bulk item charged. If that were the case there should have 
been an itemized bill.

Assuming, however, that the item was allowed solely in re- 
gard to the settlement and that the usual tariff items for in
structions, pleadings, etc., are being abandoned, the question 
arises, was the taxing officer correct in arriving at a f«-e on 
settlement on the basis mentioned? As far as the tariff goes 
the only possible authority for this would be the memoranda on 
page 10, which says:—

-
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1. When it in proved that proceedings liavc been taken by solicitors 
out of Court to expedite proceedings, save costs, or compromise ac
tions, an allowance to be made therefor in the discretion of the 
taxing officer.

Of course if the taxing officer, on a right principle exercised 
liis discretion under the words quoted, it would not he lightly 
interfered with, if at all. Hut what was the principle here? 
That a solicitor should receive remuneration “in the way of 
commission or percentage on the amount recovered or defended 
or on the value of the property about which (the) action, suit, 
or transaction is concerned.” This language is from section 
65 of the Law Society Act. And that section provides that 
there may he a contract for such a basis of remuneration. Is 
not that provision an enabling one without which such a basis 
could not be adopted, and therefore limited to the case for which 
it provides, i.c., a contract between the parties to that effect f 
Section 65 is of course valid: Thomson v. Wishart, 19 Man. R. 
340 hut it is an innovation upon the common law and is not to 
be carried beyond its strict, terms. If the result he otherwise, 
solicitors, in charging clients, may ignore the tariff and seek re
muneration by commission or percentage without any previous 
agreement with their client to that effect.

I cannot hold that the taxing officer was justified in fixing 
a fee on settlement under the tariff on any basis that would have 
that result.

It is further contended that the solicitors’ efforts in pro
curing the settlement should be treated independently of the 
tariff and as work not therein provided for.

I do not agree with this. 1 think the proper course here is 
that the solicitors deliver an itemized bill ami that the taxing 
master allow a fee in respect of the settlement under the clause 
quoted from the tariff. Counsel for the solicitors cited in sup
port of his contention authorities for the allowance in certain 
circumstances of remuneration by way of commission.

One of these cases was In rc Attorneys, 26 U.C.C.P. 495, 
where the attorneys had been engaged in non-content ions busi- 
ncss which involved their receiving and disbursing from time to 
time large sums of money. They were allowed for their care 
and responsibility a commission of one-eighth of one per cent. 
This case was referred to in lie Johnston, 3 O.L.R. 1. There the 
solicitor had succeeded in collecting upwards of $70,000 for his 
client on [“ ■! insurance policies, and had satisfactorily
settled the claim of a third party to the moneys. The Court 
held he was entitled to receive a quantum meruit for these ser
vices. and the $3,200 which had been allowed by the taxing offi
cer was not interfered with. It does not appear that this was a 
percentage allowance. Boyd, C., held that, having regard to 
the exceptional circumstances, a liberal allowance was justified.
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He mentioned the line of practice which followed Re Richard«
3 Chy. Ch. R. 144, as manifested in Rc Attorneys, 26 U.C.i ' l\ 
495. It seems to me that while in certain cases a percentage 
measure, varying according to circumstances, may fairly I» .ip. 
plied to the sale of property or the receiving and investing or 
otherwise disbursing moneys, as was done in those cases, it does 
not follow that solicitors’ efforts in litigation should be re
warded upon any such rule.

While it is apparent that the solicitors are entitled to sub
stantial remuneration, I do not consider that the measure up- 
plied was authorised, and the bill must be referred back. The 
solicitors will have liberty to deliver an amended itemized hill. 
The taxing officer will allow to the client his costs of this appeal.

Reference back with leave to deliver itemized bill.

MARSON v. GRAND TRUNK PACIFIC RAILWAY CO.

Alberta Supreme Court. Harvey, C.J., Scott, ami Stuart, J-l.
February 3, 1912.

1. Damages (8 III K 1—205) —Tsespabs—Special damage—Meahiiu of
COMPENSATION.

The rental value of land is not to be adopted as the measure of 
damages for a trespass thereon if special damage is alleged and 
proved and the trespasser will be liable for loss shewn to have I wen 
suffered by the owner by reason of his 1 >eing deprived of an actually 
intended and natural and probable use of his land.

[France v. (Jaudet, L.R. fi Q.B. 199, followed.]
2. Evidence (8 11 E 5—105)—Knowledge of hea son able usee ok Land-

Notice presumed—Trespass.
A trespasser on lands is to lie dealt with as having notice or know

ledge that the owner of the land will try to use it in any reasonable 
and usual way which may be profitable to him, and is accountable 
for damages accordingly.

[10 Ilalshury's Laws of England 317, discussed; hloy v. Da>t -fA, 
30 N.S.R. 20H, specially referred to.]

3. Damages (| III K1—206)—Forcible possession of land- An id i
pated use—Special damage.

The extension by the owner of land of an existing pig corral is 
not such a peculiar and unusual use of the land as will relieve a tres
passer from the duty of anticipating the probability of it. and being 
charged in damages for the interference with the owner's intended 
exercise of his right in that respect.

4. Eminent domain (| 111 C 1—142)—Right to compensation A ban
DONE!) NOTICE TO EXPROPRIATE—ANTICIPATED PROFIT ON A CROP.

The owner of land cannot recover as special damage resulting 
from the service of a notice of expropriation, by a railway < 
which was abandoned, the anticipated profit on a crop the
owner desisted from raising because of the notice having been *ened.

5. Damages (8 III P—334)—Loss of profit—Exclusion from land.
Where excavations and other trespasses by a railway rompui > pre

vented the land owner from extending his pig corral so a« i - k**p 
the increase of the pigs and the corral thereby became crowded md un-
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healthy, resulting in the death of some of the pigs and the déprécia- ALTA.
tion of others in value, the owner will be limited to such damage as ------
would have resulted had he reduced the number of his pigs to what S. C.
he had theretofore safely kept, and he cannot recover as special dam- 1912
age more than the difference in the selling value, at the time of the ___
trespass of the pigs he should have removed and sold for lack of ac Marson 
commodat ion to keep them and their value at the time when they V-
would have been the most tit to sell less the saving in feed and labour Grand
by reason of the reduced number. Trunk

O. M. Biggar, for the defendants. R.W. Co.
E. B. Edwards, K.C., for the plaintiff.
The judgment of the Court was delivered by
Stuart, J. :—This is a story, not about pigs in clover, but 

about pigs in mud. The plaintiff owned a certain lot in the 
outskirts of Edmonton. He had the southern portion fenced in 
and in 1907 had list'd this fenced portion as a pig corral, raising 
young pigs and feeding them until fit for sale. In the spring of 
1908 he was using the same corral for the same purpose, the 
rest of the lot not yet being fenced in at all but being open 
prairie. The defendant trespassed upon the un fenced portion, 
dug a deep cut for the railway through part of it and covered 
a great deal of it with the excavated earth. The plaintiff says 
that he intended to extend his corral so as to take in the rest of 
the lot, but by reason of the defendant's action it was rendered 
unfit for this purpose, in consequence of which his pigs, which 
in 1908 were considerably increased in number, were confined 
in too narrow a space so that the ground became filthy and un
healthy, whereby he lost a number of pigs by death, and the 
selling value of others was greatly decreased.

A reference was made to the clerk at Edmonton to assess 
the damages. He estimated the damage suffered by the plaintiff 
at $640. Upon motion before Mr. Justice Scott to confirm this 
report and to enter judgment, the matter was sent back to the 
clerk for further report upon the ground that the plaintiff 
should have done all he could to minimize the damage, particu
larly by securing other land for his purpose. The clerk took 
further evidence and in his report disallowed the claim entirely on 
the ground that although the plaintiff had endeavoured to secure 
other land he had not looked in the right direction and had not 
availed himself of land of his own which he might have used. 
Upon motion by the plaintiff before Mr. Justice Reek to vary 
this report, the learned Judge directed judgment to Ik* entered 
for the plaintiff for $640. the original amount of damage found 
by the clerk to have been suffered by the plaintiff, and this upon 
the ground that the burden was upon the defendant company to 
shew that other suitable land was available for the plaintiff to 
rent which they had not shewn, and on the ground that the 
evidence shewed that the other land owned by the plaintiff was 
not available for the purpose because such a use of it would
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have created a nuisance to the plaintiff himself and to is 
neighbours.

The defendants appeal from this judgment upon the ground 
that the true measure of damages is the fair rental value of the 
land trespassed upon, and also on the ground that the damn-re 
from loss of life and condition among the pigs was too rem ite, 
and that in any case the amount allowed was excessive.

I agree with the Judge appealed from that the plaintiff lid 
all that he could reasonably he expected to do in the wax of 
attempting to secure other premises. If other suitable prem ..s 
were, in fact, available for him for his purpose I think it was 
incumbent upon the defendants to shew that these could have 
been secured without unreasonable expense or trouble. Rut, 
for myself, I am unable to conclude that this settles the matt r 
in the plaintiff’s favour. It does not seem to have occurred 
to any one that there were other ways of minimizing the loss. 
Assuming for the moment that the damages claimed are not too 
remote and are the natural consequence of the act of trespass it 
appears to me to that the perfectly obvious course for the plain
tiff to adopt was to reduce the number of his pigs to the numb r 
which he had kept the previous year in the same place without 
loss and without feeling the necessity of extending the boundaries 
of his corral. The plaintiff in his evidence says that he had 
never kept less than 100 pigs in his corral. It is not very 
clear whether he meant to say, although he is, jn fact, reported 
to have said that he had kept 200 pigs in this same corral the 
year lie fore. Ilis evidence is as follows:—

Q. How many did you have in May, 1907, there?
A. Sometimes I had 126; I don't know exactly.
Q. Sometime* you had 200, didn't you?
A. Yea.
Q. Why didn't you aay ao?
A. Like this year, I have 200.
Q. This year, was May of 1908?
A. Yes, I had 200 this year.
Q. I am asking you for May of 1907? You had that 200 that year 

too? Why don't you aay ao?
A. Two years ago, I want to tell you that I don't know really how 

many pigs I had at that time, but I never kept less than a 100. 125, 
150, but I can't tell you how many I had that time.

Q. You might have had 200?
A. No, air; I never had more than 200 only this year 1 had 215 

or 225, something like that.

And again, he says :—
Q. How many had you the year before ?
A. I don’t remember exactly how many, but I

Q. Well, how many?

know I had not eo
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A. I can’t tell you; 1 never counted them, liecauae like I told you 
a few minutes ago, you see when I am selling pigs I used to replace 
them.

Q. Did you have 200?
A. No, not on that place, no; I only had a hundred on that place 

at the most.
Q. You swear that?
A. Yes, sir.
Q. That you never had more than 100 pigs in this three-quarters of 

an acre the year before?
A. Yes, the year before, about a 100 pigs.
Q. I want you to swear positively.
A. 1 never counted them. I had interest this way for myself, but 

I never counted them, I used to feed about 100 or 125 pigs all the

Q. Do you want to swear this, that in the year before you didn't carry 
more than half the pigs that you did last year?

A. Yes, about that, a 100; I never keep less than a 100 pigs, 125, 
sometimes 150, and the first year 1 kept 500.

Q. Do you know what you said just now, you never kept more than 
a 10<) pigs? You never kept less than a hundred?

A. Yes.
Q. So that was the lowest figure you ever kept there?
A. Yes.

And again, he says :—
Q. Well, now, did you have any more than a hundred at any time 

in 1907?
A. Well, I guess I had more, yes.
Q. Did you have 150?
A. Well, during the winter, yes, I guess 1 had pretty near 150.
Q. That is, during the year 1907? ,
A. Yea.

Now I gather from this that, the plaintiff admitted that lie 
kept as many as 150 pigs in his corral during the season of 
1907 without feeling any urgent necessity for extension. It is 
also fairly clear that there was 30 or 33 feet outside of his 
corral north of it and between it and the cutting he might
have taken into his corral by extending his fence. He says:—

Q. You had 30 feet between your piggery ami the cutting that was 
high land?

A. Yes.
Q. That you could have used?
A. I could have used it, I used it too, but I used to put my tank 

here, and we need a road to go alongside the pasture, and 1 used to 
keep my tank to empty my load, so i wanted a little strip to make 
a road to go round my pasture.

In view of this evidence 1 think it is clear that he could at 
least have used some portion of the 30 feet (or 33 feet as he 
calls it elsewhere), and could in any case have kept 150 pigs
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as safely as he had kept those which he had kept in 1907, as he 
says, without loss.

The number of pigs he was keeping in 1908 was put by hi' it 
between 200 and 225. lie nowhere swears positively to i iv 
than 215. It is. therefore, clear that he cannot safely assum- 
that his pigs were overcrowded in any greater extent than • n 
number.

The plaintiff swears that he knew he was overcrowded ml 
that he tried to get other premises but could not do so. Tin* 
obvious thing for him to do in order to obviate damage result
ing from inability to use his extended quarters was to sell 
pigs and keep his number down. It will not 1hi suggested that 
lie could not sell them. There is surely a market for pigs at 
all times, even if they are not fat. If, therefore, he had > >1<1 
65 of the most saleable of his pigs he would have been in just as 
good a position as he was the year before. It cannot, I think, 
be contended that he had a right to keep his excessive numlwr 
of pigs there and see them die and deteriorate before his - y-s 
and then charge the defendants with the whole loss.

It is somewhat difficult to gather from the evidence what the 
increase in selling value of 65 of the plaintiff’s most suitable 
pigs between the date of the trespass and the ordinary selling 
time when they would be the most fit for sale would be. hut 
making the best that can he made from the evidence I do not 
sei* that the difference could possibly he more than $4 or *.'> 
a piece on an average at the very outside. Parker, a witness 
called by the plaintiff, swore that young pigs when weaned are 
worth .$5.00 a piece, while when they are grown and fat tiny 
bring between $10 and $12 a piece. Grown pigs, of which the 
plaintiff swears he had, I think, 55, would before fattening he 
worth more surely than the young weaned ones. They might 
to he worth at least $6 a piece. Taking the difference in value, 
therefore, at $5 a piece the loss without any deduction for saving 
of food and labour would be only $325. Notwithstanding what 
the plaintiff said about there being no additional labour involved 
in attending to 50 more pigs, I think some allowance should In- 
made for labour. He did not, in any case, have to incur the 
labour and expense of building Ins extended corral. The food 
for 65 additional pigs was something which he would have saved 
by selling them at once. On the whole I think $250 is the ut
most that could safely be allowed. I am confident that if the 
plaintiff had adopted the reason aide course of keeping his mnu lier 
of pigs within the number which he had safely kept the war 
before without loss on the same space by selling 65 of them when 
he saw his intending extension of premises to he impossihh- he 
would not have incurred an actual loss of more than $250. that 
is a little less than $4 a piece.

Mr. Justice Reck in restoring the original finding of the
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clerk simply accepted his calculations, and in his first report 
tin* elerk gives no indication of how he arrived at the sum of 
$(i40. Indeed, Mr. Justice Scott seems to have understood this 
to have been the cost of repairing the premises injured, which is 
clearly under the authorities not the true measure of damages 
and cannot in any case lie applied here. Even if he calculated 
tin- loss on the pigs, it is clear that he must have taken into 
account losses from death which the plaintiff could easily have 
prevented hv reducing his number. He must have procetsled 
upon a wrong principle and, I think, we should now end this 
unfortunate wrangle by dealing with the case as best we can 
on the evidence before us without again sending it back for 
further evidence and further costs. 1 think $200 only should, 
in any case, be allowed on the first item.

With regard to the contention that the rental value of the 
land should be adopted as the measure of damages, it seems to 
me that it. is utterly impossible and unfair to apply such a rule 
here. It amounts to saying this, that a person who deprives 
another of the use of his land is only to pay the injured person 
what the land could be rented to third parties for. The result 
of that would be that if no tenants could he found at all for 
the land, if it had no regular rental value because it was no use 
toother people, yet, though its use might be exceedingly valuable 
to the owner whose remaining land was adjacent to it and who 
could, owing to its proximity to his own. have made a pro- 
fitable use of it in connection with his other land and 
who in fact was prevented from making such use by reason 
of the trespass, nevertheless the owner is to get no dam
ages at all. It is, in my opinion, useless to attempt to apply 
a general rule which has been applied in cases where the facts 
do not correspond. I have found no case of pure trespass to 
land where the rule of mere rental value was applied in such 
circumstances as exist here. I cannot see how it can be open to 
a trespasser to say to the owner, “Oh. I had no idea that you 
intended to use your land in that way.” A trespasser must be 
held to know that the owner of land will try to use it in any 
reasonable and usual way which would be profitable to him.

In Ilalsbury’s Laws of England, vol. 10, p. 317, it is said:— 
The rule with regard to special circumstances is somewhat differ

ent in cases of tort from that in case of contract. In cases of tort 
which arc not founded upon contract tlie defendant’s knowledge must 
lie estimated at the time of the wrongful act. And the enquiry is 
not only whether he knew of any special circumstances attaching at 
the time but also whether he had reasonable means of knowing them 
and whether the damage which ensued was such as he could fairly 
he expected to anticipate as likely to result from his act.

Again, at pages 340 and 341 of the same volume the two 
following passages occur:—
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Where by the treapusN of the defendant the plaintiff bus been \. ,\
deprived of his land he is to be compensated according to h: in
terest and if he is a freeholder entitled to possession the da: gei 
will lie the total selling value of the land . . . Where the tr< iss 
consists of a wrongful and unauthorised use of the plaintiff’- 1 ind 
the measure of damages is not the depreciation in the value <.f the 
plaintiff's land or the amount required to repair the injury which lias 
been suffered but such reasonable payment in the nature of rent as 
would have been required for a license to make use of the plaintiffs 
land during the period whilst it was so used.

The authorities quoted for the last proposition are, as will 
appear on examination, carelessly cited but the result 1 <!••• Iu.. 
from them and other cases is this, that in the absence of s| • ml 
damage where a plaintiff is deprived of his land entirely, tin- 
trespasser must pay merely its value, or, where he is deprived 
of its use for a term, the value of that term, just as if a iv 
or license had been given. The same rule, indeed, appli to 
land as to chattels. If the plaintiff’s chattels are taken ; 
the trespasser must pay their value in the ordinary cas. Hut 
special damages may be pleaded and proven. For exampl in 
Bodhy v. Beynolds (1846), 8 Q.B. 770, although the tools con
verted were worth only £10 the plaintiff was given damage- t 
loss of their use as well and got a judgment for £20. The Court 
there said, “where special damage is laid and proved then - im 
be no reason for measuring the damages by the value of tin* 
chattel converted.”

In France v. Gamlet, L.R. 6 Q.B. 109, at page 205, then is 
the following reference to Bodley v. Beynolds, supra :

We think that (in that case) there must have been eviden • of 
knowledge on the part of the defendant that in the nature of things 
inconvenience beyond the loss of the tools ( i.e., I take the < mrt to 
mean the value of the tools) must have been occasioned to the |-).iin- 
tiff.

Now it seems to me that these cases dealing with chattels 
furnish a solution of the problem as to rental value of land living 
the true measure of damage in ease of trespass. The rule i> as 
stated in the extracts from Ilalsbury *s Laws of England | vol. 10. 
pages 317, 340] that where the whole land is taken its value is 
the measure of damage just as in the case of total conversion 
of chattels. Where, however, there has been only a wrongful 
user for a period the value of the estate taken, i.e., a lease for 
the term of the trespass, is the ordinary measure of damage. 
But this is aside from any question of special damage. In none 
of the cases upon which the rule of rental value is based does 
there appear to have been any question of special damage raised. 
The plaintiff was simply deprived of his property, viz., a short 
term in the land. The question was, what was the valu» f the 
term, i.e., the rental value ; just as in the case of deprivation of
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chattels the ordinary question is. what was their value. Hut it 
appears clear that in the one east? of land as well as in the 
case of chattels special damage arising from deprivation of use 
for special purposes may he pleaded and proven. There may be 
damages given not merely for the value of the goods converted, 
of the term in the land forcibly taken hut also “for the de
taining,” if the plaintiff has suffered any special damage by 
reason thereof. The statement of claim is not before us but the 
appellants are seeking to modify the judgment. They were 
chiefly responsible for the contents of the appeal hook, the en
quiry before the clerk proceeded upon the basis of special 
damages having been claimed, and I do not think it would he 
open to the appellants now to say that special damage was not 
alleged in the pleadings.

The view I take seems to have been followed by Meagher. J . 
in the appeal in Llntj v. Town of Dartmouth, .'10 X.S.R., at page 
213.

There are also some notes of American cases in Cyc., vol. 13. 
at pages 152 and 155. A Texas appeal case says:

While the measure of clainugvs for plucing pars in front of plain
tiff's premises is in general the depreciation in value of the use of 
the property during the time the ears arc there, »pccinl damages may 
also be recovered where they arc warranted by the facts and arc 
pleaded with particularity and certainty.

And a Pennsylvania case says:—
The true rule of damages in such a ease is to estimate the injury 

sustained from the diversion of the water in the use of the land for 
the purposes to which it was devoted or for irhich it trouhl have 
been ascii but for the refusal of the defendant h/khi notier to tliscour 
Untie the diversion. As a means of «•imputation a reduction of ren
tal value from this cause may U- shewn.
The only question, therefore, is the question of notice or 

knowledge as referred to in tin* first quotation I have made 
from llalshurv [Laws of England, vol. 1*». page 3171 ami in 
Frame v. Daudet, L.R. 0 (j.H. 199.

Now in none of the cases which are given as authority for 
the rule, just above quoted from llalshurv [Ilalshury’s Laws of 
England, vol. 10, p. 317], was there a trespass to land. In 
general the rule has been deduced ir. eases of accident from negli
gence and the like, or from breach of some statutory duty. In 
the ease of trespass to both chattels and land it seems to me 
the rule that the damage must he such as the defendant could 
fairly be expected to anticipate as likely to result from his act 
may well be applicable; but in my opinion a trespasser can al
ways he fairly expected to anticipate that the owner will he 
intending to use his property, whether ehattids or land, in any 
reasonable and usual way.

Possibly anticipation of some very peculiar and unusual use
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intended to lie made of tlie property could not lie fairly exp*, 
of him, but it seems to me that, extension of a pig corral already 
on part of an owner’s property to wider boundaries so as to 
give greater accommodation is not such a peculiar or uiiusu d 
use as to relieve a trespasser from the duty of anticipating im
possibility of it.

The evidence points strongly to the conclusion, and the * rk 
I think, must have so fourni that the plaintiff was overcrowd 'd 
and that he intended to relieve this by an extension of his eo* Is. 
I think we must take it to he the fact that he was p reveut,d 
from an actually intended natural, and probable, use of Ins 
property by the defendants’ trespass and that, assuming him 
to have done what 1 think he should have done, viz., sell 65 of 
his pigs, he was prevented from carrying this additional number 
and so from realizing a profit thereby. It is, of course, purely 
a ease of loss of profits. The plaintiff had his pigs there, lie 
had all arrangements made for keeping them except the extru
sion of his corrals. The simple question is this: If he had sold 
65 pigs for what they would bring could he have smsl for dam
ages for loss of profit of these, saying that he was deprived of 
a place to keep them properly so as to fatten and sell them at a 
better time? The rule as to recovery of profits as damages is 
stated to lie “that they can lie recovered only when they are 
made reasonably certain by the proof of actual facts with present 
data for a rational estimate of their amount”: see Id (’ye.. p !'».

In the present ease. I think, the fact of loss of profit is suf
ficiently certain, although the exact amount may lie diffeiilt to 
ascertain from the evidence as it stands. Loss of profits arising 
from the prevention of a clearly intended and obviously reason
able and natural use of land as a place of business, or as a t ms 
of extending a business already existing, seems to me to I*.* a 
natural and proximate result of such prevention.

I think, therefore, though with some hesitation, that there 
should be damages in this respect, but 1 am satisfied that they 
should he reduced to #250.

The defendants also appeal from the finding of Mr Just if* 
Reek whereby he allowed the sum of #250 as damages resulting 
from the service of an abandoned notice to expropriate lot 
The clerk in his second report. acting upon the opinion expressed 
hv Mr. Justice Scott, allowed only #50 as being a fair r- ntnl 
value. The plaintiff claimed that lie had intended to us,- this 
land as a garden and that he had prepared most of tin- I ml 
for this purpose the year before by breaking and clearing il. 
He had not cropped it at all before himself, but his brotln-r Iu-1 
cropped about half an acre of it and had raised some vegetables, 
cabbages, carrots, beets, onions and lettuce. There is no de
finite evidence to shew how much the plaintiff could mnk- »nt 
of a garden such as this, no evidence of what he or his brother
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ever had made out of a garden. The whole question simply is 
reduced to this: Can the plaint ill* recover as special damage the 
anticipated profit on a crop of vegetables which he was prevented 
from sowing or planting. In my opinion, there is much more 
uncertainty here than in the ease of tin* pigs. Weather con
ditions and conditions of soil do not affect them. Crops are 
notoriously dependent upon the uncertainties of weather. I am 
satisfied that we have here too much certainty to justify a Court 
in awarding damages for loss of anticipated prqfits. My brother 
Beck, suggested that in any ease twenty per cent, of tin* value 
would be a fair rental value for such a piece of ground, but with 
great respect I cannot see that we are justified in fixing that as 
the rental value arbitrarily when there is no evidence at all to 
suggest it. The clerk himself went, far enough in that direction 
when he disregarded the only evidence adduced which was to the 
effect that $10 an acre would be a fair rental and allowed five 
per cent, of the value, viz., $50. I think that allowance should 
in any case not be increased, and that the Clerk’s decision should 
on this point be left undisturbed. The nominal allowance of $5 
for loss of business should, I think, in view of what I have said 
be also disallowed.

The result is that judgment should be directed to be entered 
for the plaintiff for $.*100 as damages for the trespass complained 
of, with interest at six per cent, from July, 1908, or $345 in all.

With regard to costs the defendants should get the costs of 
the first motion for judgment before Mr. Justice Scott because 
that motion was refused, and properly so. The plaintiff should 
get the costs of the motion to vary before Mr. Justice Beck be
cause he was right in being dissatisfied with the clerk’s second 
decision. The defendants should get the costs of this appeal be
cause they have been substantially successful. The costs of the 
second reference should be treated as part of the costs of the 
first which are disposed of in tin- original judgment at trial. 
These various costs of the actions should lu» taxed and a balance 
struck including the amount for which judgment is now directed 
to be entered and a final judgment entered in favour of the party 
to whom the excess is due for the amount of such excess.

Judgment for plain tiff for $300, with si I-off of rosis.
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ALTA. ACME CO. Limited (plaintiffs, respondents) v. HUXLEY (defendant,
appellant).

8.C.
inij) Alberta Supreme Court, Harvey, Ç.J., Scott, Stuart mat Simmons, t.f.

February 3, 11)12.
Feh.3. i. Land titles (§111—30)—Dealing with unregistered tranm 

Production of certificate.
< >no who gave Iter husband an unregistered transfer of lier ' inil 

duly executed hv her and duly attested for registration in order the 
he could deposit the same with a third person -n security fur tie- ,■ ij.-.« 
of certain property purchased by the husband from tuch third | ■ ; m, 
but retained tier duplicate cert ideate of title, cannot afterwn i ! )..• 
permitted to shew to the nrejudice of such third person, that - .n| 
no intention of parting with her title to the land and she will re
quired at the suit of such third person, after the husband has trans
ferred the land to him in part payment of the debt so secured. t-> de
liver up the certificate in order to complete the record of title in 
favour of such transferee. /Vr Harvey. C.J., and Scott. J., disim -ing 
the apical on an equal division of the Court.

[Simmer v. Webster, [ 10021 2 Ch. I). 163. applied.]

Appeal from 11 judgment miuiring tin- defendant to lix.r 
up her duplicate certificate of title |atatutea 11106 Alberta, cli. 
24] on the application for registration of the plaintiff, us 
owners under a transfer made hy defendant's husband follow
ing the transfer in ipieation from the defemlant to her I ms- 
band.

The appeal was dismissed and the judgment below sustained 
on an equal division of the Court ta banc, Harvey, C.J.. and 
Scott, J„ being in favour of the affirmance and Stuart and Sim

mons, .1.1. I icing in favour of reversing the judgment app-wlnl 
from.

('. A. (Irani, for plaintiffs, respondents.
Frank Ford, K.C., for defendant, appellant.

Harvey, C.J. :—In my opinion the appeal should he dis
missed with costs and I base my opinion altogether on the ground 
that the defendant, having put in her husband’s hands a trans
fer duly executed by her anil duly attested for registration pur
poses, thereby represented to the plaintiffs that he was entitled 
to deal with the property as his own and after they have acted 
on that representation she cannot, to their prejudice, lie per
mitted to shew that such was not the intention.

In Itimmtr v. Webster, 11602] 2 Ch.I). 162, at 171. it is 
said :—

If the owner of property clothes n third person with the apparent 
ownership and right of disposition thereof, not merely by tran-ferring 
to him. but also acknowledging that the transferee has paid him the 
consideration for it, he is estopped from asserting his title as against 
a person to whom such third party has disposed of the properly and 
who took it in good faith and for value.

Thu only possible distinction to he drawn whereby the pre
sent ease would not fall within that proposition is that tin* con
sideration given in the transfer is $1.00, hut that is stated to be
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the amount of the consideration for the transfer and the receipt 
is acknowledged. The evidence shews that the transfer is from 
a wife to her husband, given after a purchase by him of prop
erty for the purpose of securing the vendors, and there would 
consequently be nothing in the fact of the consideration appear
ing as $1.00 to suggest any reason for enquiry.

The intention of the transferor as to the extent of the 
security appears to me to be absolutely immaterial, it being at 
variance with the reasonable conclusion to be drawn from the 
transfer and not having been communicated to the plaintiffs.

The evidence as to the reason for the non-production of the 
duplicate certificate of title is not as satisfactory as one would 
like, but the witness says he has no recollection about it. One 
can quite understand, however, that being a transfer from wife 
to husband, given to enable him to secure the property, the 
plaintiffs might not unreasonably have supposed that the dupli
cate certificate of title would In* delivered if required, even 
supposing nothing was said about it at the time. It does not 
appear, however, from the evidence that this duplicate certifi
cate was delivered from the land titles office to the defendant 
about a month after the date of her transfer and at that time 
it was probably in that office, which might account for its non
production, it being as useful for the plaintiffs there as if in 
their own possession. Having held the transfer, as they had 
for nearly a year without any intimation that it meant anything 
other than it appeared on its face to mean, the plaintiffs made 
a settlement with the transferee, taking the value of the prop
erty transferred being part of the consideration, and taking a 
transfer from the transferee, relying on the other transfer as 
giving him the right to pass the title to them.

Under these circumstances, I think the defendant should 
not now be permitted to say that tin- transfer she gave meant 
anything other than what it purported to mean and that she 
should be required to deliver up her duplicate certificate to 
enable effect to be given to it
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Scott, J., concurred with Harvey, C.J.

Stuart, J. :—It seems to be clear that under our system of 
land titles a transfer executed in accordance with the Act does 
not pass the legal estate in the land until registered. The pur
chaser who holds the transfer may have paid the full purchase 
price, as in Wilkie v. Jclh tt, 2 Terr. L.R. l.'M, and in such 
ease he becomes the beneficial owner, no real interest but only 
the Imre legal estate remaining in the vendor. In the judg
ment delivered in Wilkie v. Jrflelt, 2 Terr. L.R. 132, at p. 14!), in 
the territorial Court cn banc it was said: “A transfer not under 
seal would not, apart from the Territories Real Property Act. 
pass any title ; and it, being a creature of the statute, can become
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ALTA. effectual formally to pass the estate only when it is Inly 
registered.” See also Hogg (Australian Torrens System pp. 

1912 **, 901. The same must, I think, be the rule under our Land
----  Titles Act. If the registered owner, instead of receiving the

Acme Co. fup purchase-price merely executes the transfer for a limited
Hex let. purpose, without receiving any real purchase-money, the legal

----  estate must remain in him, and as between him and the trails-
st'inrf,j. fpre(, t|10 beneficial interest will be determined by the actual

relationship or bargain between them.
If the facts are, as held by the learned Judge whose decision 

is " from, that the defendant here, instead of getting
any real consideration for the transfer, simply executed it and 
handed it to her husband so that he could deposit it with the 
plaintiffs as security for the second payment of $400 only, thm 
the equities existing between her and him were that sin was 
not merely the owner of the legal estate, but had herself a h in 
ficial or interest in the land, namely, the whole bene
ficial interest subject to the charge in favour of the plaintiffs, 
assuming that such a charge was ever properly created, to secure 
that payment; and that upon that payment being made the 
whole beneficial interest would revert to her. If the transfer 
from the defendant to her husband passed no legal estate, ns it 
clearly did not, then the transfer from the husband to the plain- 
tiffs could pass no legal estate, but only such beneficial interest 
as the husband then held, just as an execution registered against 
the husband’s lands would have attached only upon such bene
ficial interest as the husband held at the date of its registra
tion. It seemed to be assumed in the argument for the respond
ent that the first transfer had passed the legal estate to the 
husband, that the second transfer had passed it on to the plain
tiffs. and that all they had to do was to insist on the registrar 
calling in the certificate in order to effect a formal registra
tion. But the real situation is that the legal estate always re
mained in the defendant, coupled also with a serious beneficial 
and equitable interest ; and unless the mere equitable interest, 
if any, of the plaintiffs can be shewn to be entitled upon some 
equitable ground to !»e given priority over that of the defend
ant, coupled as it is with the legal estate, then the defendant's 
interest must prevail.

The case is indeed peculiar. It is a question whether the 
husband was pledging or intending to pledge an estate of his 
own or not. Whatever his intentions may have been, lie cer
tainly had no legal estate to pledge and no estate
either, because he had paid no money to his wife at all. The 
transfer conveyed to him neither the one nor the other The 
defendant instead of handing him her certificate of title, which 
indeed she did not have in her pos8i»s8ion until some mouth* 
afterwards (a fact not adverted to in the argument) gave him
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n transfer which conveyed no interest to him whatever, and 
authorized him to deposit that as a security. What effect then 
are we to give to the transfer? The respondent, no doubt, con
tends, that she thereby purported to transfer her estate in the 
land to her husband. But the trouble in that the transfer does 
no such thing, has, in fact, no such legal effect, which the plain
tiffs must 1h* held to have known at the time. What then did 
the transfer do? In my opinion, it did little more than would 
have l»een done by a letter from her to her husband saying, “I 
intend to transfer my legal estate in this land to you.” 1 have 
no fear of the result of such a view, because where the transferee 
has given real consideration, as in Wilkie v. Jdlctt [2 Terr. 
Lit. 1331, he acquires a beneficial interest, and the transfer be
comes, as the judgment in that case points out, the evidence 
that such an interest has passed, and amounts to an agreement 
to that effect. See the sentence already quoted from that case, 
2 Terr. L.R. 133, at p. 149, where it is said: “The transfers given 
in the other cases are after all little, if anything, more than agree
ments binding on the vendor,” i.e., until registered under the 
Act

Can it be said, then, after all. that an equitable mortgage 
can lie created in such a way? Once again, I emphasize the 
question, “Whose estate was being mortgaged or pledged ? If 
it was the husband’s, he clearly had none to pledge or mort
gage. If it was the wife’s, then, was any title deed of hers de
posited at all / Clearly not. The transfer from herself to her 
imsband was no part of her muniments of title. So far from 
shewing any title in her it actually speaks of a transference of 
her title to her husband, but does not, however, effect such 
transference. Examine the matter as you will, I cannot see 
that the defendant did anything more than at most give a 
written expression of intention to transfer her legal estate to 
her husband, and say verbally to him, “You may pledge this 
agreement I give you as security for your debt.” It is impos
sible to hold that this is an mortgage by means of the
deposit of title deeds. No title deeds of the defendant were 
ever deposited.

To meet a barely possible contention, 1 would add that while 
it is possible that a purchaser under a real agreement of sale 
may pledge that document as security for a debt and so mort
gage whatever interest he has. still Were I repeat the
husband Huxley had no equitable interest to pledge.

Even if there had been an < mortgage created, it is
still not so very easy to see why the plaintiff’s equity would 
be higher than that of the defendant. The facts of the case do 
not seein to have been presented to the Court on the argument 
with absolute accuracy. The plaintiff sold the tin shop and 
stock in trade to the defendant's husband for iM,4UU. A chattel
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mortgage was taken by the plaintiffs for the full purclm*.*- 
money, but $400 in cash was paid on account of the mort 
at the time of the making of the mortgage. The mortgii is 
dated November 12th, 1909. An additional $400 was payahh- 
under the mortgage on December 20th, 1909. and then the 
balance was to be paid in annual instalments of $.">00 each. It 
was assumed upon the argument—by myself, at any rale: 1 
cannot speak for the other members of the Court—and it is in. 
deed so stated in the judgment appealed from, that at the iinu
tile mortgage was given, which was no doubt the date of the 
sale, the purchaser, the defendant’s husband, deposited with 
the plaintiffs as further security the transfer of the lot. of 
which defendant was registered owner from the defendant to 
him. This does not seem to have been the true situation. The 
transfer in question is dated December 2nd, 1909, that is, 
some three weeks after the date of the mortgage. Mr. Adams, 
the secretary-treasurer of the plaintiffs, is hardly correct, I 
think, when he says in his affidavit that “The Acme Company. 
Limited, sold to the said W. R. Huxley the tin-shop lmsinvss 
carried on by the Acme Company, Limited, and the said trans
fer was handed to the Acme Company, Limited, by the said 
Huxley at that time as part security for the purchase-price 
of the said business.”

Besides the evidence furnished by the discrepancy of three 
weeks between the dates of the chattel mortgage and the trans
fer, there is the evidence of Adams on the hearing wherein he 
says: “Well, we sold the Acme tin-shop to W. It. Huxley, ,,nd 
we obtained the chattel mortgage on the goods that we trans
ferred to him and we asked for further security and these 
transfers were handed to us, as further security in addition to 
the chattel mortgage that we already had.” This also < «or- 
roborated by the defendant's evidence, wherein she says:

Well, I gave it to him at the time—well, it wasn't at the time lie
went into the business with the Acme Company, it was a little while
afterwards, alunit a month, 1 think, afterwards.

It is true that Adams says that “at the time the chattel 
mortgage was signed it was agreed that the transfer should he 
given to us, and two or three days later, 1 suppose they handed 
it over.” Aside from the evident inaccuracy as to the length 
of time which must have been about three weeks, instead of 
“two or three days,” it dot* not appear anywhere that the 
defendant was a party to this agreement. It is admitted that 
she was not present, and the agreement was evidently with the 
husband and not with her. There is no evidence either that 
she had yet authorized her husband to agree to deposit the 
transfer.

From all this it is clear that the transfer was deposited, 
not as a present security for the unpaid purchase price at the
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date of the sale, but subsequently, and only as additional secur- ALTA, 
ity for a debt already existing, i.e., for a past indebtedness.

There is no evidence that the plaintiff surrendered any 1012 
other security as a consideration for the deposit of the transfer. — 
There is no evidence that they refrained from exercising any ‘MCE<0' 
right they might otherwise have enforced. The chattel mortgage Hi x ley. 
is not liefore us and we do not know indeed whether or not it. , , . . . .... Stuart. J.contained any clause giving the plaint ills the right to seize at 
any time before the maturity of the debt. The $400 due on 
December 20th. 1909, was paid, ami nothing more was due for 
a year. It is true that the evidence is that a seizure was made 
in October, 1910, before the next yearly payment was due. but 
I am unable to see how the mere fact of seizure at a certain time 
can be taken as evidence against Mrs. Huxley that the mortgage 
in fact gave them a right to seize. There is. in any ease, no 
evidence whatever, that the deposit of the transfer in fact led 
to a refraining from seizure, or that it induced the plaintiffs to 
alter their position in any way except at the final settlement.
In view, moreover, of the evidence of Adams, who endeavours 
to give the impression that the transfer was deposited at the 
beginning, it is abundantly clear that the deposit did not induce 
the defendants to refrain.

In the American and English Encyclopedia of Law, vol.
23. page 491, it is stated :—

Ity the prevailing weight of authority a conveyance or mortgage 
taken from the debtor merely to «relire the creditor for an \i-iing debt, 
no extension of time of payment living given and no present considera
tion of any kind living advanced does not constitute the creditor so 
secured a purchaser for value.

I'p to this point, therefore, I think the plaintiffs took the 
transfer, whatever it may have been worth, subject to all 
equities existing between the plaint ill' and her husband.

Then later on, in Octolier, 1910, the plaintiffs found the 
stock being depleted, and entered into possession and closed 
Huxley out. They took all the chattels there were. They took 
an assignment of the ltook debts and a transfer of another lot 
not here in quest ion. They took also a transfer from Huxley 
of the lot in question, and, having got everything it was possible 
to get, and without releasing any security, or making any cash 
payment, the evidence is that they merely released Huxley from 
his liability.

Even, therefore, if there had been an equitable mortgage, 
it seems to me to be clear that the plaint ill's could only have the 
advantage of being purchasers for value and without notice, 
because they did, at the end, release the husband from a liability, 
that is. because they accepted the transfer as a part payment of 
a debt and, having received it along with other property, 
accepted it as payment.
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There is authority for the proposition that the simple rvl se 
of an antecedent liability is sufficient to constitute the person 
who makes such release a purchaser for value without notice 
within the equitable rule. Sec Am. & Eng. Kncyc. of Law, vol, 
23, p. 491; Moore v. Katie, 24 O.It. 541.

I do not think it necessary to examine the correctne.s> of 
this rule, because, even accepting it as sound, I cannot see that 
in the circumstances of this ease it will help the plaintitVs in 
any way. The inference which I think must be drawn from 
the evidence is that they know that it was the defendants’ 
property which was in reality being pledged to them. It is 
true that Adams in his affidavit swears that “the company 
had no knowledge that no consideration had passed from Mfiie 
I). Huxley to her husband, if such was the case, or that the 
transfer was held by W. II. Iluxley in any other capacity than 
as owner for value.” But I am afraid I must take the liberty 
of doubting t lie absolute accuracy of this statement. Adams 
swears that the transfère were merely promised at first. Now 
if the husband already had them in his possession there was no 
need to wait three weeks for them. I think there must have 
been some explanation given by Huxley of the delay. He must 
have promised to get the transfer from his wife. The fact that 
it was not executed for three weeks afterwards was known to 
Adams or the company, because the date is on the transfer 
Now did they suppose Huxley got it? They could not him 
supposed that he paid his wife value for the lot, because they 
must have wondered why such a payment could not have liven 
made to them directly if the husband had any money to spend. 
It may be suggested that value might have been given by tin 
husband long before the signing of the transfer and that Adams 
may not have had any reason to suppose otherwise. But 1 
simply draw another inference from the evidence. The transfer 
mentions $1 as the consideration. It was deposited after 
December 2nd by the husband, in pursuance of a promise made 
three weeks before, to give further security for a debt of his 
own. The transfer was from a wife to a husband. All these 
circumstances convince me that the company knew that the 
wife was in reality giving security for her husband’s debt. 
They had what they no doubt thought was a conveyance from 
her, but a conveyance as security only. Yet they undertook 
to turn that supposed conveyance, known to them to he con
ditional only, into an absolute one without reference to her. 
In effect, they foreclosed what they thought was a mort imite 
without notice to the mortgagor. There is no evidence what
ever that the defendant took part in the settlement or kin-w of 
it or consented to it. There is no evidence that her husband 
was her agent for that purpose. What evidence there is tends 
to shew that she was not a party to it and did not assent to it.
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If, before making the settlement, before deciding to trout her 
supposed conveyance as absolute, they had notified her of their 
intention, they would then have learned of the rights which she 
claimed to have, and, if they had then released the debt, they 
would have done so with their eyes open.

It is contended, however, that the defendant, by executing 
the transfer in her husband’s name, and leaving it in her hus
band’s possession, thereby represented that he had full power 
to deal with the property, and that she no longer had any 
interest in it, and this, I apprehend, is the real ground upon 
which the judgment appealed from proceeds. A very close 
analogy to a transfer under our Land Titles Act is furnished by 
a transfer of shares in a company. In Shropshire Union Hail- 
r</i/ and Canal ('ompant/ v. The If nun, at the prosecution of 
Sarah Rohson, L.R. 7 II.L. 4fifi, one Holyoako, a director of the 
defendant company, held, with the company’s knowledge and 
permission, share certificates in his own name for shares in the 
company, hut they were held in trust for the company itself. 
Ilolyoake deposited these certificates, in brei.eh of the trust, 
with Rohson. as security for advances, and had signed memor
anda declaring the shares to In* his own property, and promising 
to execute a legal mortgage of them. The executrix, the plain
tiff, sued for a mandamus to compel the company to register her 
as the holder of the shares. She succeeded in the Kxehequer 
('handier, hut failed in the House of Lords, who restored the 
original judgment against her. The House of Lords held that 
tin* mere fact that the company had permitted its shares to 
stand in the name of Ilolyoake, who was the legal owner by 
virtue of the certificate, did not preclude them from setting up 
a trust of which tin* equitable mortgagee had no notice.

Now can it he said that the defendant here did anything 
more than the company did in that ease ? The company issued 
a certificate certifying that Ilolyoake was owner of the share, 
but the Court said that every one aught to know that a person 
may tie legal owner and yet not beneficial owner, and that 
there was not any such representation as would preclude the 
company from asserting its equitable right against another who 
hail not a legal estate, hut only an equitable right.

The case of Ortiposa v. lirown, dan son and Co., 38 L.T. 14Ô, 
is also, 1 think, much in point. ( Inc Ortigosa owned bene
ficially and was registered owner of GOO shares in a company. 
He applied to S. for an advance. S. demanded the security of 
a transfer of the shares. O. executed a transfer, stating the con
sideration to he £1,000, hut not acknowledging the receipt of it, 
and deposited his certificates. O. received no money by way 
of advance at all. K., in fraud of O., deposited tin* certificates 
with, and executed a further transfer to. the defendants, who 
wen* his creditors to a large amount. Hut the defendants never
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registered their transfers and O. remained the legal own. r. 
Hall, V.-C., held that (). was entitled to an order for tin* 
delivery up of the certificates. He relied strongly upon 77»» 
Shropshin Union Kail ways and ('anal Co. v. The Quern, L|{. 
7 ILL. 496, and quoted Heath v. Crealock, L.R. 1U Ch. App. 
23, at p. 33, where the Court said :—

It is a cardinal rule of this Court that if a purchaser, h. ver 
honest, on the completion of his purchase acquires a defective tiilc. 
that defective title this Court will not allow to Ik* strengthened . „ i
by his own fraud or the fraud of another person.
In the present case, upon the facts found by the trial .JihIlv. 

and fairly supported, I think, by the evidence, the husband 
acted in fraud of his wife. The Vice-Chancellor also said

It has been argued that Brown, Jansen and Co. have an eqwv 
against the plaint ill" by reason of his having executed the instmiii. 
of transfer to Smithvrs, and entrusted him with the certifient.. it 
being said that he was thus enabling him to represent him-. ... 
having been purchaser and Mug owner of the shares in que-te It 
np|K*ars to me that there are not circumstances existing in thi i- 
to deprive the plaintiff of the l>enefit of his legal and equltnU. tie 
or either of them. His equitable title was to have the Instrument of 
transfer treated as remaining operative only until the plaint iiT-' 
drafts were met, such eipiitable title In-ing pre-existing as regard- any 
title of Brown and Co. The conduct of the plaintiff in executing the 
instrument of transfer and delivering the certificates to Smithers u|m»i 
the terms mentioned in the letter were not in my opinion misconduct, 
fraud or negligence.
He refers also to the fact that the defendants who claimed 

under the second transfer admitted in their evidence that they 
looked upon the purchase price stated in the first transfer, 
£1,500, as only formal, which presents another point of analogy 
to the present case, where the purchase price named was on 
the face of it formal.

Another very analogous case is that of Carritt v. IK a! and 
Personal Advann Company, 42 Ch. I). 203, 58 L.J. Ch. 6K\ HI 
L.T. 163. In that case Scoley owed Carritt money. Scoley 
gave a deed of assignment of certain leaseholds already subject 
to mortgage to one Chuck, a clerk of Carritt’s, which was com
plete on its face, and disclosed no trust. In reality it was to Ik* 
held as security for the plaintiff and a secret deed of trust was 
executed by Chuck, which set forth the real relationship <»f tin- 
parties. Chuck was given possession of the deed. In fraud of 
Carritt he pledged it to the defendants as security for an ad
vance. Chi tty, J., refused to postpone Carritt *s claim to that of 
the defendants’. He said, at p. 269:—

The law allows a man for convenience, being the absolute < tier, to 
take a conveyance of html, or a transfer of stock or an assignment of 
a lease, or indeed any other property, instead of to him-vlf. t• * a 
trustee, to hold for him : and. though it may not Ik* prudent to allow 
the indicia of title—the title deed, the stock certificate or the like v.
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remain with the trustee, yet it is clour law that the deeds, or certifi
cates of title or other indicia of title nro lawfully and rightfully in 
the custody of the trustee. I say it i- not altogether prudent for the 
equitable owner to leave the deed in the hands of a trustee because in 
many eases the trustee has the legal estate also; and taking the case, 
for instance, of stock, he can make a perfect assignment of stock to 
a purchaser for value, who takes it without any notice and thereby 
obtains a good title as against the equitable owner for whom the 
transferor held the stock merely as trustee (the learned Judge here 
means, of course, that the purchaser gets the legal title). Hut the 
cestui que trust, the absolute owner, has at least some safeguard in 
a case of that kind if he keeps the certificate in his possession, lie- 
cause the trustee then has a greater dilliculty in procuring the transfer 
to be registered in the books of the company. Still I go back to the 
proposition that there is no negligence on the part of a cestui quo 
trust in allowing all the instruments of title to remain in the custody 
of the trustee.

ALTA.
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The learned Judge points out also that the defendants did 
not investigate the title, and if they had done so the trust would 
have been disclosed. This decision is approved by the Court of 
Appeal in Taylor v. London and Cottnln Haul,inn Co., [1901 ] 
2 Ch. 2H1, 2(32. I cannot see that the defendant here made any 
stronger representation than was made by the plaintiff in 
Orlii/osa v. Brown, Jan son and Co., 38 L.T. 14.">, or indeed by 
the appellants in Shropshire Union v. The Qucnt, I,.It. 7 ILL. 
496, when they certified that Ilolyoake was tin» owner of the 
shares. The present case is stronger in the defendant's favour 
than any of the three eases I have cited because she remained 
all along the owner of the legal estate, and retained in her own 
possession and control the certificate of title; and this circum
stance, I think, constitutes the essential point of distinction 
between the present case and liinuncr v. Webster, [ 1902J 2 
Ch. 1(13, upon which the respondent relies, and upon which the 
judgment below was based. In Bininter v. Webster, [ 1902] 
2 Ch. 163, the plaintiff had conveyed his legal estate to Hall, 
his fraudulent agent. Far well, J., held that tin* defendant 
was not bound by a limitation placed upon the agent’s author
ity. and distinguished Shropshin Union v. Tin Queen, L.R. 
7 ILL. 496, on the ground that there the agent trustee who held 
the legal title had no authority to deal with the shares at all. 
Hut in the present case, 1 am of opinion that the retention of 
the legal estate and of the evidence of it, furnished by the cer
tificate of title was in itself sufficient notice of a limitation upon 
the husband’s authority. So far from the transfer being a 
representation that the husband could pledge the legal estate 
it was on the face of it notice that he had no legal estate to 
pledge, and it furnished the very gravest reasons for suspecting 
that he had no equitable estate to pledge either.

In my opinion, it would bring about an altogether too
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dangerous inroad upon the protection intended to be all'. . | 
by our Land Titles Act and the certificates issued under i a 
registered owner who retains the certificate of title in his mvn 
possession, hut for a limited purpose places an unregis - .*,1 
and, until the certificate is forthcoming, unregisterable, trims, 
fer in the hands of an agent for a limited purpose, were to I»,- 
exposed to the danger of losing his legal estate and any equity 
he may possess through the fraudulent excess of authority on 
the part of the agent to as full an extent as if he, the owner, 
had absolutely conveyed the legal estate to the agent and I ft it 
entirely in his hands without visible restriction. 1 am glad 
to he able to conclude that such is not the law.

Indeed I am quite prepared to go further. Even if tIn- 
husband did not exceed his authority, even if the defendant 
agreed that he was to give security for the whole debt, the 
plaintiffs are, 1 think, driven into a dilemma. The cas. of 
Rimmcr v. Webster, [1902] 2 Ch. 163, proceeds on the basis 
of agency. Now if the plaintiffs’ contention is based on the 
assumption that Iluxley was his wife’s agent, then the idea must 
be that it was her estate that he was pledging. We here come 
back again to the insurmountable obstacle in the plaintiff’s way, 
viz., that he did nothing which could be called a pledge or 
equitable mortgage of her estate. No title deed of hers was 
deposited, as I have before pointed out. It is said that the 
transfer constituted a representation of some kind, but I am 
not aware that an equitable mortgage can be creat'd by the 
deposit of a representation, or by a mere representation alone, 
hanging by itself in the air.

Beyond this we have nothing more than verbal agreements, 
whatever they may have been. The defendant may have verb
ally told her husband that lie could pledge her estate, and the 
husband may have verbally done so, but 1 know of no author
ity for the creation of an equitable charge in such a fashion.

Finally, section 44 of the Land Titles Act makes tin . . rti- 
fieate of title conclusive evidence of title, except in the rase of 
fraud in which the owner has participated or colluded. There 
is no finding and no evidence of fraud on the part of the defend
ant. On the contrary, the certificate is here invoked, not to 
cover, but to defeat a fraud, in which the plaintiffs it is true, <li.l 
not participate, but of which they are seeking to get the benefit.

The appeal should be allowed with costs, the order below 
set aside, and judgment entered dismissing the application with 
costs.

Simmons, J., concurred with Stuart, J.

Appeal dismissed on an equal division of I In < rl.
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DUGGAN (plaintiff) v. WADLE1GH and RANKIN (defendants). AI.TA.

Alberta Supreme Court. Harvey, Stuart and Simmons, * r
February 3, 1912.

1. VENDOR AND PURCHASER ( § I—3d)—SUB-PURCHASER—PAYMENT TO OB- ,-------
TAIN TITLE FROM OWNER. Feb. 3.

Where the purchaser in a contract for the sale of a block of land, 
More completing his payments and ueijuiring title contracted to sell a 
lot from the same to a sub-purchaser and then defaulted in his pay
ments. after which he directed the sub-purchaser to pay instalments 
of purchase money to the owner, who refused to take payment from or 
to give title to the sub-purchaser unless the latter paid a bonus in 
addition to what lie had contracted with the original purchaser, an 
agreement to pay such bonus will not lx? set aside on the ground that 
such circumstances constitute duress nor will a mortgage given there
for by the sub-purchaser to the owner be declared invalid.

2. <;i XRAXTY (§ 1—9)—Land sales—Sub-purchaser.
Where a sub-purchaser of one lot of a block of land sold by the 

owner to the original purchaser has lieen directed by hi< vendor to pay 
his purchase money to the owner and get title from him direct, but 
the owner declines to accept payment or to convey unless paid a bonus 
in addition, the original purchaser may be ordered to indemnify bis 
sub-purchaser in respect of a reasonable bonus paid to the owner in 
order to obtain title.

[Rankin v. Wadlciph, 2 Alta. L.K. 4119, discussed.)

Appeal from tin* judgment at trial in favour of plaintiff 
against both defendants in an action to set aside a mortgage 
given by plaintiff to defendant Rankin for $‘2110 claimed as a 
bonus by Rankin on conveying to plaintiff as a sub-purchaser 
of one lot of the block of land which lie had agreed to sell to 
Wadleigh, his co-defendant, and which single lot Wadleigh had 
agreed to sell to the plaintiff.

The judgment against defendant Rankin was set aside and 
the mortgage held to he valid and judgment was granted against 
defendant Wadleigh on this appeal for indemnity to the plain
tiff in respect of its payment.

II. II. Parlee, for plaintiff.
F. C. Jamieson, for defendant Rankin.
II. A. Mackic, for defendant Wadleigh.

Harvey, C.J. :—The defendant Rankin was the owner of 
certain lots which in lOOfi lie agreed to sell to one Magrath. A 
few months later the said Magrath entered into an agreement 
with the defendant Wadleigh to sell him these lots at an in
creased price, the purchaser agreeing to make the payments to 
the vendor Rankin according to the terms of his agreement with 
Magrath. The defendant Wadleigh entered into agreements for 
sale with various persons for different lots comprising a part of 
the lots sold to him, the plaintiff being the purchaser of one lot. 
Madh-igh thereafter became in default in his payments, which 
fact becoming known to his sub-purchasers and they becom
ing alarmed, a meeting was called for the purpose of taking 
steps to protect their interests. The plaintiff and the defend-
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Ont K;iiikin were both present nt flu* meeting which w.is 
held in Jiiunary, 1008. A second meeting wits held ;i t'.-w 
weeks after nt which certain arrangements were made. In 
pursuance of these mid other arrangements the delVn m 
Rankin formally released Magrath and took Wadhi li in 
substitution and on the same day, viz., 28th March, 1908. W.i ! 
leigli. through his attorney, by letter authorized and re«|ii , ,| 
Rankin to collect the moneys unpaid on the said agreements in 
eluding the one from the plaintiff and to credit the amount t 
ceived on his indebtedness to Rankin, at the same time rerpn ni» 
him to give title when the balance was paid at his direction ,m| 
on such terms as he thought best.

The plaintiff was not present at the second meeting referred 
to, but he says he learned in February that the position d. i,| 
ant Rankin had taken was that he was not bound to give till.- to 
any of the purchasers from Wadleigh, but that he would ' 
to do so if paid in addition to the amount remaining unpaid n 
the agreement, the sum of #200 in respect of certain of the lots, 
of which plaintiff was one. and #100 in respect of the otlnrs. 
Shortly after this plaintiff had an interview with defendant 
Rankin when Rankin told him the same tiling and also that In- 
would lie losing money otherwise. Other interviews took place 
in which plaintiff endeavoured to get title without paying tlii< 
#200, but without further success than an offer to take a mort
gage for #200 on the lot instead of cash.

No effort was made apparently to collect from the plaintilT 
the balance on his agreement, and at one of the interviews plain 
till' says that after threatening that if the sub-purchaser did not 
comply with his terms lie would have to take proceedings a gamut 
Wadleigh on his agreement and they would all lie foreclosed, 
Rankin said, “that as soon as his suit came off with Mr. Wad
leigh, that Mr. Wadleigh would lie compelled to see the thing nil 
right, to see us fellows through, that 1 needn’t worry or think 
any more about it.”

Plaintiff also says that Rankin told him if lie didn’t want to 
pay lie had better see a solicitor and that he did see Mr. Wad
leigh a solicitor, who told him the matter was out of his hand*, 
but he saw no other solicitor about the matter other than Ran
kin’s solicitor when he paid the balance and gave the mortgage. 
After some months, on the 8th of July, 1908. plaintiff, h iving 
decided to give the mortgage, went to Rankin’s solicitor, told him 
lie had come to give the mortgage, gave him instructions for it 
and after it was prepared executed it and paid up on tin agree
ment. A transfer to the plaintiff was given and registered and 
the mortgage registered against the plaintiff’s title.

The plaintiff alleges by his statement of claim that the mort
gage was obtained by duress and claims damages, indemnity 
from defendant Wadleigh and cancellation of the mort gag The
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action was tried before Ilis Honour Judge Taylor, xvho gave 
judgment for the plaintiff both for indemnity and for cancella
tion. The defendant Rankin appeals from this judgment and 
the defendant XVadleigh, though not appearing as an appellant 
by the appeal book, by consent also appeals.

In Hankin v. Watlhiyh, 2 Alta. L.R. 4(>!f, an action between 
these two defendants, to which the learned trial Judge refers, 
Mr. Justice Beck expressed the opinion that tin- additional pay
ments made by XVadleigh’s sub*purchasers to Rankin were invol
untary and could he recovered back. 11 must be observed, however, 
that what was before Mr. Justice Beck was simply tin* pleadings 
in that action. He had no evidence of tin* facts and the report 
leads to tin* inference that the learned Judge’s conclusion was 
that Rankin after receiving the balance of the purchase money 
refused to convey without a further payment ami that having 
taken the benefit of the agreements he was Hound to give effect 
to them, whereas the evidence in the present ease shews that 
before Rankin received any money under the agreements there 
was an arrangement, or at least an understanding, with the pur
chasers that he would only convey on being paid the additional 
sum demanded.

There seems no doubt that the purchasers had no direct claim 
on Rankin under their agreements with XX'adleigh and he appears 
to have been very careful to avoid giving them any such claim 
except on tin* terms which lie was willing to grant. The plaintiff 
was not required to give this mortgage unless lie preferred to 
du it in order to get the title which Rankin was not bound to 
convey to him. XVadleigh, however, was bound to see that he 
got title on payment of the purchase money according to the 
terms of tin1 agreement and. as he authorized and directed the 
money to be paid to Rankin, lie should be required to indemnify 
plaintiff against any further expense he was put to to obtain 
what he was entitled to call on XX’adleigh to furnish him. The 
question of the accounting between Rankin and XVadleigh and 
the plaintiff’s interest in it do not arise and cannot be dealt with 
here. This indemnity, however, only goes to the extent of the 
mortgage and cannot include the costs of either the claim against 
Rankin, which is wrong, or of tin* claim on the mortgage the 
necessity for which the plaintiff should have prevented by pay
ment.

The claim for judgment on the mortgage is set up by counfer- 
claim. There is no formal judgment in the appeal book, though 
one is indexed, hut the counterclaim naturally failed under the 
judgment given. As. however, the mortgage is a good and valid 
security and is in default, the defendant Rankin is entitled to 
succeed on his claim to enforce it. In tin- result the appeal of 
the defendant Rankin should lx* allowed with costs, except the 
costs of the appeal book (which is no credit to the solicitors who
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filed it) and the appeal of the defendant Wadleigh dism id 
with costs and there should be judgment in the Court 1 )\v
dismissing the plaintiff’s action against the defendant Rankin 
with posts and in the plaintiff’s favour against the defendant 
Wadleigh for indemnity as above mentioned with such costs ns 
are properly apportionable to that portion of the action. On the 
counterclaim there should he judgment for the defendant Rankin 
for the amount of the mortgage and for sale on default, in tin- 
usual terms, with costs.

Simmons, J.:—I concur.

Stuart, J. :—With great respect to the opinion of the learned 
District Judge who tried this case. I am of opinion, that this ap
peal must be allowed. The idea which seems to underlie Loth 
the judgment appealed from and the statement of claim in the 
action itself seems to me to he one of the lamentable results of an 
utterly vicious tendency which is abroad in the land, and has. 
I regret to see, crept into the Courts, towards not ordinary 
purchasers of property who buy it to use it, but towards specu
lating sub-purchasers and sub-subpurchasers who are caught in 
the contagion of real estate frenzy and buy a lot or two from 
somebody without knowing whether he owns it or not or can ever 
give title to it or not. The present plaintiff admits that for 
fourteen months after he had made his agreement with Wild- 
leigh and after he had paid over five humlrd dollars to Wad- 
leigli it never struck him to inquire whether Wadleigh had till.* 
to the property or not. If he had gone to the Land Titles (Min
in the tiret place, as it appears he very easily did on his own 
account in the end, he would have saved himself all his troubles 
and his five hundred dollars as well.

This ease is a very good example of the utterly perverted 
ideas as to right and wrong which are entertained by people who 
go into speculation of this kind. The plaintiff in his evidence in 
numerous places seems to imagine that he had some real com
plaint against Rankin with whom he had never had any business 
relation whatever. However unjustly Wadleigh may have treated 
the plaintiff it is difficult to see why Wadleigh’s sins should be 
thrown upon Rankin.

The simple question involved in the case is whether if. A 
agrees to sell an estate to B. and B. agrees to sell part of it t<> 
C. and if then B. assigns to A. the debt which is owing t-> him. 
B., from ('., does that put C. in a position to sue A. for specific 
performance? It seems to me that it is impossible to contend 
anything of the kind. Even if we were to admit, which is 
very doubtful, that the letter principally in question here con
stituted an assignment of Duggan’s debt to Wadleigh b\ Wad- 
leigli to Rankin. 1 cannot understand how that could he said



1 D.L.R.] Duggan v. Wadleigh and Rankin.

to have given Duggan a right to sue Rankin for specific per- 
forraanee of his. namely, Duggan’s contract with XVadleigh.

1 am quite ready to admit that if Rankin had taken money 
from Duggan which he knew to he part of the purchase price of 
some property which Duggan owed to Wadleigh. and knowing at 
the same time that Wadleigh was unable to give title then Duggan 
would undoubtedly have some equitable right against Rankin, but 
the evidence of the plaintiff himself is clear that Rankin refused 
to take his money. Duggan himself says: “I asked him. 1 was 
prepared to meet all my payments now. T asked him if he 
would not, he said, No, I can’t do it, 1 am out of pocket now. he 
says, on this.” There is not a tittle of evidence to shew that 
Rankin ever attempted to enforce any rights he may have had 
under the letter from Wadleigh. lie never asked Duggan for 
money. He never sued him. Duggan was at all times perfectly 
free to keep his money or to pay it to Wadleigh and to look to 
Wadleigh for his title. Instead of doing that when he found 
out that Wadleigh could not give him title he went to Rankin, 
the original vendor, imagining he had some grievance against 
him and some rights against him. All that Rankin told him 
was. that, “If you will pay me what you owe to Wadleigh and 
give me two hundred dollars more, I will give you title to your 
lots.” Duggan was perfectly free to accept that proposition or 
to reject it. He chose to accept it, and although he had not the 
additional two hundred dollars available he chose to give a 
mortgage to secure it and the mortgage was given on the 9th 
July, 1908, and almost two years afterwards the plaintiff brings 
this action to set the mortgage aside because."as be said, it was 
obtained by duress and extortion and was given without con
sideration.

In my opinion the claim is utterly untenable. The plaintiff 
neither at the trial nor on the argument before us ever attempted 
to raise the question as to whether Rankin had been paid in 
full by Wadleigh. Surely if such a position was possible to lie 
taken the plaintiff would have raised it at the trial. No evidence 
was tendered by the plaintiff upon the point, and the argument 
upon the appeal proceeded entirely upon tin* assumption that 
Rankin had not been paid in full. In my view it is now too 
late to raise any question of that kind. The appeal should be 
allowed and the judgment below discharged and judgment en
tered for the defendant Rankin dismissing the plaintiff's action 
as against him with costs, with judgment on the counterclaim 
for foreclosure in the usual way and for costs.

The respondent should also pay the costs of this appeal as 
between himself and Rankin, except the costs of the appeal 
book. As between the appellant and the defendant Wadleigh 
I think the appeal should be dismissed. As I read the judgment 
of the learned District Judge lie holds that Duggan is entitled
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payment of two hundred dollars or the giving of a nun iige 
to secure it was necessary and was practically part of tin .Ms 
of securing title, it seems to me that the plaintiff is entitl. -l to

l)roGA?r be indemnified by Wadleigh. The appeal by Wadleigh si ildt

w mii i ran therefore, be dismissed with costs. I do not think that Wad- 
leigh should be asked to pay the costs for an utterly unfmmd-d 
action which the plaintiff saw fit to bring against Rankin tin*
plaintiff should l>ear the burden of this himself, but tin- judg
ment which the plaintiff is entitled to enter against Wadleigh 
in the Court below should be for the amount of the montage 
and interest thereon to be entered only when the plaintiff satisfies 
a Judge that he has paid the mortgage and for the costs - ! the 
action as against Wadleigh himself and for the costs •>! this 
appeal in so far as these costs have been occasioned to tli re
spondent by the appeal of Wadleigh.

Action dismissed as against Hankie\ and 
sustained as against Wadleigh.

ALTA. BALKE v. CITY OF EDMONTON.

8.0.
1012

Alberta Supreme Court. Harvey. Senti. Stuart, Heck, anti Btinnn ..It.
April 13, 1012.

1. Xbouofxce II A—73)—Collision with htrf.kt car—I)vn m uni:
A|il. 13. hRIVINU ON RTRKKT.

fine driving upon city street* knowing tliât there are <-r .--ing. 
where street car# are passing hut owing to the darkness is ignorant 
as to where the crossing* exactly are. is hound to keep a good 1 • *ok 
out anti to lie on guard a* to conveyances coining hi* wax. m l hi* 
failure so to do and hi* blindly trusting to those driving ahead of him 
constitute* contributory negligence precluding him from re. ■ .. ring 
for injurie* caused hv collision with a street car even though tli..*- 
in charge of the car were negligent in it* management.

| See. to same effect, Varlelon v. City of Regina. 1 D.L.R. 77x and 
Annotation to same, ante pp. 7H3-7HU.1

Appeal by plaintiff from the judgment at trial dismissing 
his action for damages for personal injuries.

II. A. Mackic, for plaintiff (appellant).
./. C. F. 1town, for defendant (respondent).
Stvart, J. :—1 think this appeal should he dismissed 1 was 

at first inclined to think that there was sufficient evidence to 
justify us in concluding that the defendant eorporation through 
its servants in charge of the street ear and the street ear stem 
were guilty of negligence in not having a better light than they 
apparently did have at the front of the ear, in not ringing the 
gong sooner than they apparently did, although it is not defin
itely proven when it began to ring, and in going at ten miles 
an hour, which was the rate found by the trial Judge, over 
the crossing of what was apparently a well-travelled street
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when the night was dark and there was no light to enable the 
motorimm to observe conditions ait the crossing. And 1 do not 
say that, if it were necessary for a decision of the appeal, that 
I would not on some or one of these grounds, conclude that 
negligence on the part of the defendant corporation had in 
fact been shewn. The trial Judge, however, was of opinion 
that the plaintiff himself was guilty of negligence which dir
ectly contributed to the accident. After some hesitation I have 
become convinced that the trial Judge was right. The plaintiff 
knew he was still in the city limits, lie knew that there were 
street crossings every few hundred feet. He knew that at some 
of these crossings there were street cars running. Nevertheless, 
he blindly followed one or two teams which were ahead of him 
and seems to have made no attempt to keep his wits about him 
and indeed not to have appreciated in any way the necessity 
of doing so. At one time 1 thought that he may not have known 
that he was coming to a street crossing where there was a rail
way running and so might have been excused for not looking 
to see if a car was coming. But in view of the knowledge as to 
his whereabouts which he did have 1 do not think he was justi
fied in moving along blindly or in trusting as he apparently did 
to those in front of him. When a man knows he is 
city streets and owing to darkness does not know where the 
crossings exactly are. there is all the greater obligation upon 
him, in my opinion to keep a good look-out and to be on his 
guard as to conveyances which may lie coining in his way. The 
plaintiff on his own confession did not do this and I think there 
was sufficient evidence to justify the trial Judge in concluding 
as he apparently did conclude that if he had done so he would 
have become aware of the approaching car.

For these reasons 1 do not think we can interfere with the 
judgment below and the appeal should, in my opinion, lie dis
missed with costs.
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Stuart, J.

Harvey, C.J., Scott, and Simmons, JJ„ concurred with 
Sti* art, J.

Beck, J. :—1 dissent, being of the opinion that there was no 
contributory negligence on the part of the plaintiff.

A ppi a f dism isst (J.

12782629
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ALTA. THE KING v. BLEILER.

H. V.
1918

Alberta Supreme Court, Uarvey, C.J., Seott, Iteck, and Simmons.
April 13, 1012.

Apl. 13.
1. Evidence ( g X11 F—952)—Authority to perform marri am i.hi

In a prosecution for bigamy the clergyman who perform' the 
marriage ceremony i* coni|>etviit to testify that lie was an m i„il 
minister ami therefore authorized to perform such ceremony.

2. Evidence (g VII H—032)—Foreign law.
In a prosecution for bigamy the clergyman who, in a foreign ■ <um 

try performed the marriage ceremony is competent to give . \|H*rt 
evidence regarding the statute from which he derived his authority.

| See also Vhipson on Evidence, 4th ed., p. 350, Wharton's (r. Kwd. 
luth ed.. p. 414.)

3. Bigamy (g I—12)—Belief in divorce.
An honest belief on the part of the defendant that lie was .In 1

constitutes no defence to the charge of bigamy either at comm ■: law 
or under secs. 10 and 307 of the Criminal Code (1900).

( It. v. Itrinklei/, 14 O.L.R. 434. followed ; It. v. Scllurs, 9 Can Cr. 
Cas. 153. disapproved.!

The accused was tried and convicted on a charge of bigamy 
before Mr. Justice Stuart and a jury. This is an appeal by the 
accused from the trial Judge’s refusal to reserve the following 
points of law :—

(o) Was there sufficient or any competent evidence to prove the first 
marriage in accordance with the laws of the State of Wisconsin":

tb) Was there sufficient or any proper evidence that Messer*chmidt 
(who it is alleged performed the marriage) was a clergyman

(c) Was there proper evidence that if he were a clergyman, he was 
authorized to solemnize marriage in the State of Wisconsin?

(d) Was there sutficient proof that the form of marriage alleged 
to have been gone through with was valid according to the law in 
force in the State of Wisconsin at the time?

(c) Must not the law of Wisconsin, being a foreign law, Ik* proved 
by an expert witness?

(/) Was there sufficient evidence that Messorsclunidt was an expert 
on the law of Wisconsin?

(17) Was the learned trial Judge right in directing the jury that if 
the defendant did honestly believe he was divorced, it would be no 
defence to the charge of bigamy ?

W. J. Loggie, for the accused.
L. F. ('larrg, D.A.-G., for the Crown.
Harvey, C.J. :—At the close of the argument we decided that 

the first six questions should all be answered in the a (Urinative 
and that the appeal to that extent should be dismissed. In .nidi* 
lion to the evidence of the first wife the evidence as to all of 
these was the sworn statement of the person who performed 
the marriage ceremony that he was an ordained minister of the 
gospel of the Evangelical Association, a church denomination 
and that during seven years prior to 1890 he had been perform
ing the marriage ceremony in Wisconsin and that in 1890 lie



1 D.L.R. | The Kino v. Bleiler. 879

married the accused to the first wife in that state and that by 
tin law of Wisconsin any ordained minister was authorized to 
perforin the marriage ceremony.

It is hard to see what better evidence could be given of the 
fact that the person who performed the ceremony was an 
ordained minister than his own testimony and it is quite clear 
that anyone is competent to give expert evidence of the foreign 
law though not a professional lawyer if he is the holder of a 
position requiring and therefore implying a knowledge of the 
law. See Phipson on Evidence (4th ed.) 356, also The Sussex 
Peerage Case, 11 (’. & R 85, at 124. There is no doubt that it is 
the duty of any one performing the marriage ceremony to 
acquaint himself with the law under which his act is authorized 
and lie is therefore competent to give evidence regarding it.

In regard to the last question on which judgment was not 
given it is contended that a guilty intent which is frequently 
referred to under the term “mens rean is necessary to con
stitute the crime of bigamy and that by virtue of sec. 16 of 
the Criminal Code any defence that would have l>een available 
at common law is still a good excuse as well as the excuses men
tioned in sec. 307. Sec. 16 does not save all common law de
fences, but only those which arc not altered by or inconsistent 
with the provisions of the Code.

In /«*. v. Sellars (1905), 9 Can. (Vim. Cas. 153, Wallace, C. 
C.J., held that the mens rca was still essential and that the de
fendant having shewn an honest and reasonable belief that she 
was unmarried was free from the crime.

In The Queen v. Toison (1889), 23 Q.B.D. 168, it was held 
by a majority of nine Judges to five, that though the statute 
under consideration only excused a person whose consort had 
been absent for seven years and within that time not known to 
be alive, yet a bona fide and reasonable belief in the death of 
the consort without the seven years’ absence constituted a good 
defence. Stephen, J., however, who was one of the majority, 
points out the misleading nature of the theory of “nuns rea” 
which can have no application as generally viewed in many 
eases.

By see. 307, what was held in that case to be a good de
fence is made a valid excuse, as is also what was an excuse by 
the act then under consideration. There is also a further one 
in the following words :—

(r) If lie or she lias been divorced from the bond of the first
marriage.

To establish a defence under this provision it is necessary 
to sln-w a valid divorce. What would be the necessity for this 
provision if a belief in the existence of such divorce alone were 
sufficient! These provisions declaring an honest belief in death 
and an existing valid divorce good defences are, in my opinion,
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honest or reasonable, in a divorce, and if such ever const it n -l 
a defence it is not continued by see. 16.

Tiik
Kino

No authority is cited to shew that it ever did const it tit ,t 
valid defence other than the general theory of **mens rut.'* |

Bleileb.
find, however, in the report of Sinrms v. I)< Btilzoi. 1 > * •
1 Q.H. 018 at p. 921, Wright, J., states that one of tin ,,st
remarkable exceptions to the theory of "melts mi” was in tin 
case of bigamy and that it was held by all the .Judges in !..
('•ist, R. & R. 2217, 15 R.R. 7217, that a man was rightly com i d 
of bigamy who had married after an invalid Scotch divorce, 
which had been obtained in good faith and the validity of 
which he had no reason to doubt. That case is a direct autlmr 
ity against the contention that the suggested defence «.■> a 
valid defence at common law.

The case of /•’. v. Brinkley (1007), 14 O.L.R. 4‘14. is a d , j 
sion of the Ontario Court of Appeal that it is not a d< i n<, 
under sec. 2107 of the Code. In that case a divorce had actu
ally been obtained, but it • as one which the Court decide 1 was 
not valid in Canada, 'the accused, however, had liefon the 
second marriage, consulted a lawyer and had been advised that 
the divorce was binding and that he was at liberty to main 
again, but it was held that the conviction was right. As 1 have 
before stated, this appeal’s to me to be the only reasonable in
terpretation of the section. The appeal should lie dismissed

Scott, Heck and Simmons, JJ., concurred.
Ap/teal dismiss"!.

ALTA. WATEROUS ENGINE WORKS v. KELLER

H.C.
11H2

Alberto Supreme Court, Harvey, Scott, Sluarl, ami Ital,. ././
February 3, 1012.

Feb. 3.
Trial (VC—280)—Verdict of .ivrt—Svffiviexcy.

The verdict of n jury will not lie disturlivd if it w.i- <>i t
reasonable nn-n might have found even though the trial .lu<l wa« 
of a dilfemit opinion.

[Metropolitan If. Co. v. Wright, II A.(\ 152, and Cox \ 1 •'
S. ami .1. Itaiik, 11005] A.C. 1(M, applied.]

Appeal from the judgment at trial, dismissing the letion. 
The plaintiff's claim was on a promissory note for *<iiNi for 

one of the instalments of the purchase-price of some thr diing 
machinery. One of the defences was that the defendant re
ceived the machinery on trial and having tried it rejected it 
and there was, therefore, never any contract or any considera
tion for the notes. The action was tried before Simmons. .1, 
with a jury. Certain questions agreed upon by counsel were 
submitted to the jury, the first two of which were :—
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1. Was there a contract to iiurvliuse between plnintilV ami defen
dant when notes were delivered by defemlant to Mr. Switzer Y

2. If not, was there a emit met at any time?
Tito learned trial Judge in his charge to the .jury directed 

theta that it they tound there was no contract they need not 
answer the other questions (set out in full in the opinion of 
Stuart, J., which follows).

On the jury being asked for their verdict the foreman an
swered: “That there was no contract at the time the notes 
were delivered by the defemlant, so say we all “ The appeal 
book indicated that thereupon, before anything further was 
said, counsel for plaintiff applied to the Judge to refuse to ac
cept that verdict as unsupported by the evidence and perverse. 
The Judge refused, stating that lie had instructed the jury that 
if they answered that question in the negative no answer was 
required to the other questions. No further objection being 
made the jury was discharged, and judgment was subsequently 
directed dismissing the action.

The plaintiff’s appeal to the Court m banc was dismissed.
f>. .1/. Ifii/ffar, K.C., for plaintiffs ' appellants).
H. //. Jioss, for defendant i respondent ).
Harvey, C.J.: In the notice of appeal the only ground of 

appeal raised is that the verdict cannot be supported by the 
evidence and in appellant’s factum it is stated that the jury 
answered the first two questions in the negative. On the argu
ment it was pointed out from tin* Bench that the second question 
did not appear to have been answered and that tin* answer to 
the first question alone did not appear to be a sullieieiit finding 
of fact. No explanation was offered but the point was not 
pressed by counsel.

In view of the circumstances, it appeal’s to me it should be 
now assumed that tin* jury intended to answer both questions 
in the negative. There is no doubt that was the opinion of 
hath Judge and counsel and it is possible that tin- error is in the 
appeal book in not shewing the answer to the second question 
but if not, counsel did not point this out before the jury was 
discharged, when it could have been remedied, and has not 
relied on it since, and there is no room for doubt on the evid
ence that the jury would have answered the second question in 
the negative if they had been required to answer it. The only 
question to consider, then, is whether the verdict of the jury 
that there was no contract can be supported by the evidence. 
The learned Judge plainly intimated to the jury that his own 
view was against that conclusion so that the possibility’ of their 
having been misled by anything he said in the defendant’s 
favour is eliminated.

In Vox v. Kni/lish, Scottish and Australian Haul:. [1900] 
A.( HiS, Lord Davcy in delivering the judgment of the Judi-
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Selborne as enunciating the principle applicable to such <•; s 
in Metropolitan By. Co. v. Wright, 11 App. Cas. 152, as f»l 
lows :—

Water ou»

Wobi 8
In many cane the principles on which new trials should Ik» gnu • | 

on the ground of difference of opinion which may exist as to liie 
effect of the evidence have liecn considered, both in the House of 
Lords, nnd in the lower Courts, ami 1 have always understood i .it

Haney, C.J. it is not enough that the Judge who tried the case might have come 
to a different conclusion on the evidence than the jury, or that the 
Judges in the Court where the new trial is moved for, might haw 
come to a different conclusion; but there must lie such a prepondcr 
a nee of evidence, assuming there is evidence on both sides to go to 
the jury, ns to make unreasonable, and almost perverse, that the 
jury, when instructed and assisted properly by the Judge, should re
turn such a verdict.
Acting on that principle, it appears to me to be impossible 

to say that this verdict is one which should be set aside. The 
defendant swore definitely to the facts alleged in his defence 
and although he was flatly contradicted by Switzer, plaintiIT's 
agent, and although there were other circumstances in connec
tion with his acts which one would not expect to find if his 
statements were true, yet it cannot be said that reasonable m. n 
could not come to the conclusion the jury did and in Metropoli
tan By. Co. v. Wright, 11 App. Cas. 152, above mentioned. Lord 
Halsbury, at p. 156, says:—

If reasonable men might find the verdict which has been found. I 
think no Court has jurisdiction to disturb a decision of fact which 
the law has confided to juries, not to Judges.
There is no question of misdirection or of the jury having 

possibly been misled or of improper or incomplete evidence and 
there is no reason to suppose that a new trial would necessarily 
lead to any other result. If it did not the plaintiff would then 
have as much right to ask for another trial nnd we might have it 
chain of trials with no end in sight.

In my opinion, the appeal should be dismissed with costs.

Scott, and Beck, JJ., concurred with Harvey, C.J.

Stuart, J. (dissenting) :—The plaintiff's sue upon a pro
missory note given to them by the defendant for the sum of 
$600 and interest. The note is the first of a scries of four, the 
remaining three being for $800 each, given in payment of the 
purchase-price of a steam engine, separator and attachments 
which the plaintiffs allege were sold by them to the defendant.

The signing and delivery of the agreement and of the notes 
is not denied by the defendant but he alleges that such delivery 
was merely to the plaintiff’s agent in escrow and subject to the 
condition precedent that the machinery should after a period 
of trial do good work in which case the documents were to be
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delivered to the plaint ill's by their agent hut that if the mach
inery should fail to do good work then they were to be re-deli
vered to the defendant.

The action was tried at Macleod, by Mr. Justice Simmons 
and a jury. After consultation with counsel for botli parties 
and with their assent, the learned Judge left the following 
questions to the jury:—

1. Was there a contract to purchase between the plaintiIV and de
fendant when notes were delivered by defendant to Switzer (the 
agent)?

2. If not, was there a contract at any time?
3. If there was a contract (<i) was the machine according to the 

warranty, that i*, as good as new; (b) was it capable of doing as 
good work as any of its size sold in Canada?

4. Was it reasonably tit for the purposes for which it was sold, 
viz., plowing and threshing purposes?

5. If not, then how much less was it worth than the contract-price 
for such purposes?

Upou the return of the jury the following occurred:—
The clerk: Cientlemen of the jury, have you decided on your verdict?
Foreman: We have.
Clerk: How do you find?
Foreman: That there was no contract at the time the notes were 

delivered by the defendant, so say we all.
Mr. Biggar (counsel for the plaintiff) : I was going to ask your 

Lordship whether you could possibly accept that verdict, it is ob
viously contrary to the evidence given on both sides.

His Lordship: It is in answer to the question and I have Instructed 
them that if they answered that question in the negative there was 
no answer required to the other questions. I hold that they have 
answered that in the negative.

Mr. Biggar: What 1 would suggest is this, my Ixird, that there 
was clearly upon the evidence of the defendant himself a contract 
and that the verdict is perverse.

Ilia Lordship: I cannot accept that view of it. However, you will 
have a chance to argue that on motion for judgment.

Upon the subsequent motion by defendant for judgment 
the learned Judge dismissed the action with costs.

The evidence of the defendant in respect to the manner in 
which the contract was given was as follows: ‘‘I told him 
(Switzer) that I would sign the contract and lie was to hold it 
until the ten days was up so 1 could prove the machine was 
satisfactory,” and again, “Now, I said you hold this contract 
until the ten days’ guarantee is up and then 1 will make settle
ment with the notes and lie told me right there that if that 
machine did not work satisfactorily to pull her out but he 
didn’t say where to pull her to. ... 1 took it to mean to 
quit it if it didn’t work satisfactorily. ... 1 told him to
hold the contract and he says 1 will and I said 1 want you to 
hold it until the ten days’ trial is up and then 1 will make settle-

883

ALTA.

S.C.
1912

Waieboüs

Works'
r.

Kki.lkr.



884 Dominion Law Reports. H d.lr

ALTA.

9.0.
11M2

Watebovs

Works

Stuart, J.

ment about the not vs ; and In* says, “All right.” lie says. If 
things art* not all O.K. you will get your papers back.”

This occurred ou August 24th, 1900, before the maehiiie 
delivered. After delivery of the machine and (as the «I. i n 
dant says), on the first day of threshing with it (the second <l\. 
according to Switzer) the defendant signed the notes refm | 
to. The following is bis account of how he came to do this 

That day, that was it, he came in nml wanted me to make - i li
ment, to sign up the notes. 1 said, "Look here, I was to hn\ in 
days.” He then shewed me on the contract that the purchaser si il l 
make settlement at delivery, lie said he and his wife want- 
start for California, and lie says 1 would like to have you sign i 
notes up and we will make this machine go. We have a man -, 
Calgary named Oliver, lie van do it with a pocket-knife, lie had U 
our engineer in Itrantford, Ontario, for 8 or 12 years, and thorn .u 
understands this separator, we will send him down if she ain’t nghi. 
Then she will go all right. 1 would like to go out this evening n i 
if you can sign these notes it will let me up. I said 1 supposed I » a* 
getting 10 days’ trial on the machine. Well, he says, so you me. .ml | 
says, all right, I will hold the notes for 10 days and if the m. 
does not give satisfaction you are likely to have trouble in collv, ting 
the mdes. lie says the machine will giu» satisfaction, lie »a\- I . 
hold them until tin* guarantee is out, so I said if the iiiiit-hin<- 
right you will have no trouble in collecting the notes, lie »,n - | 
will do that. I will lie glad to get olT and I signed the notes, that was 
about 8 o’clock, it was after supper, and we talked there lik. i, an 
hour alunit, and as soon as 1 signed the notes lie put them in In* 
pocket and said he wanted to get olT to Cayley to catch the him mug

The agent of tin* plaintiffs, Switzer, denied, infèrenti.dly 
at least, that any condition was attached to the delivery »f the 
contract and the notes. The plaintiffs rested simply on the 
warranty clause in the contract itself which reads as follow >

The said machinery is sold upon and subject to the following 
mutual and intcrdc]>cudent conditions, namely :—

It is warranted, to lie made of good material and durable with > >>1
care, and with proper usage and skilful management to do ns g I
work as any of the same size sold in Canada. If the purchaser, nier 
trial, cannot make it satisfy tlie above warranty, written ii"iiee 
shall within ten days after starting Is» given to the vonipam nt 
Winnipeg and the agent through whom purchased, stating wlieivm it 
fails to satisfy the warranty, and reasonable time shall Is» give» to 
the company to remedy the diflieulty, the purchasers rendering imw 
snrv and friendly assist mus», together with requisite men and lii>r«i"<: 
the company reserving the right to replace any defective pan at 
parts, and if then the machinery, or any of it. cannot Is» mndi- to 
satisfy tlie warranty, it is to be returned by the purchasers free of 
charge to the plais» where received, and another substituted therefor 
that shall satisfy the warranty, or the money nml notes imnie.li itely 
returned nml this contract cancelled, neither party in such i*e to 
have or make any claim against the other. And if no such n -i i«
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given within such time, that shall lie conclusive evidence that said 
machinery is as warranted under this agreement, ami that the inncli- 
inery in satisfactory to the purchasers. if the company shall, at 
purchaser's request, render assistance of any kind in operating said 
machinery or any part thereof, or in remedying any defects, such as
sistance shall in no cose be deemed a waiver of any term or provi
sion of this agreement, or excuse for any failure of the purchasers to 
fully keep and perform the conditions of this warranty. When, at the 
request of the purchaser* a man is sent to operate tin* above machin
ery. which is found to have lieen carelessly or improperly handled, 
said company putting same in working order again, the expenses in
curred by the company shall he paid by said purchasers. It is also 
agreed that the purchasers will employ a competent man to operate 
said machinery. Tuts Warranty Doi s Not Apply to Secoxd-iiaxd 
Machixeby.

There are no other warranties or guarantees, promises or agree
ments, than those contained herein.
According to the evidence of the defendant the machine 

was started without grain on Monday the 13th September, and 
actual threshing began on Tuesday the 14th, and continued with 
some interruptions until the 23rd. Itotli Switzer and Oliver, 
an expert of the plaintiffs, were in attendance on the machine 
during a portion of this time and swore that it worked fairly 
well. The defendant and a number of men who were working 
at the machine swore that it worked very unsatisfactorily. On 
September 23rd, the defendant wrote the following letter to 
the plaintiffs:—

September 23rd. 1009.
Waterous Engine Company.

Winnipeg.
Dear Sir.—As I have served nlmut the limit of time trying to get 

the McCloskey separator to work, and have failed to do so. will notify 
you and am sending Mr. Switzer work to Wetaskiwan, when I bought 
this rig it was supposed to get a rig that had only been run seven 
days last season, but I tind this rig has run one full season and as 
your agent has knocked me out of several hundred dollars, I have 
pulled the outfit out and paid my men olT and am not going to take 
it, this is an old hummed lip outfit and not the new rig 1 was sup
posed to get from Switzer, it has never given a day's satisfaction 
since it landed on the ranch. You will hear from Mr. Forsyth, my 
solicitor, later from High Hiver.

^ ours truly,
K. A. Keller, Cayley.

A few days later Switzer came to the defendant’s place 
with another expert and said he was prepared to make the 
machine work properly hut the defendant refused to have any
thing more to do with it.

The learned trial Judge said in his charge to the jury:— 
The plaintiffs any they sold the machine in the ordinary wav with 

this exception that It was a second-hand machine that they provided for 
that in the contract, but guaranteed it to Is* in as good working order
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says lie should execute and which shall Ik* taken as evidence of a*-* ; • 
ance of the machine. Defendant now says that was not the arrange 
ment, he says that the arrangement between the parties was that t!n-n 
would 1m* no contract to purchase until lie lmd had 10 days' trial <-mIh* 
machine, and then he should have the privilege of getting back his n »
if not suited with the machine. Thus you will have to decide pm* . 
ally between bis evidence and that of Mr. Sxvitzer ns to the truth nr 
untruth of that contention. If that contention were true there xvas 
no contract between these parties at all, no purchase of the machine 
unless he afterxvards eertified his acceptance in the way he says it 
was intended. Now when the parties set up a contention like that 
after executing a contract, delivered it to the other party, ami then 
executed notes, signed notes, which the contract contemplated, you 
are bound to examine very closely a contention of that kind because 
that is not the way in which ordinary business men conduct t!i<-ir 
business. My opinion is not binding on you, 1 am simply expressing 
my opinion there. You will have to llnd first which is the propr 
construction to put on the deal lietwecn these parties. Was there an 
agreement to purchase that machine ns evidenced by the contract 
and notes, or an arrangement to purchase after something was done 
The ordinary business man does not sign notes in that way and de
liver them in escrow as you know and you must take that into con
sideration, and further it does not stem that there is any evidence 
that he demanded the return of the notes which an ordinary business 
man might do, that is an inference which I would draw which is 
not binding upon you. You will have to find whether his contention 
is the actual one or whether the statement of Mr. Switzer is a 
statement of the actual dealings between these men with this view 
that you have the contract ami notes as supporting the contention 
of Mr. Switzer. Now, 1 have observed if you hold there is no con
tract, that these notes were not delivered on the condition or in 
escrow then you do not need to answer any more of the quc-iion«, 
but if you draw the same inference that 1 would draw that there was 
a contract then you must deal with the other questions.
The plaintiffs noxv move to set «side the verdict mid for a 

new trial and in their notice of appeal they give the following 
main grounds:—

(2) That the defendant having given evidence of the contract be
tween himself and the plaintiff ami having shewn that lie <li-l not 
comply with the conditions of the warranty therein contained. * ver
dict should have liccn directed or judgment entered for the plaintitr.

(3) That the said verdict of the jury was perverse and coutrnx 
to the uncontrudictcd evidence.
It is undoubtedly the ease that, although counsel for Initli 

parties seem to have assented to the form of the questions to 
be put to the jury, the exact wording of them turns out to lie 
rather unfortunate. The first question was no doubt intended 
to cover the defendant's contention that he delivered Im.iIi
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contract and notes in escrow or upon a condition precedent, ALTA, 
that, in fact, it was agreed that there should he no binding con- 
tract of purchase until the trial had proved satisfactory. At
first the question would appear sufficient hut the point seems to ----
have been overlooked that a contract with a condition precedent 'Vncuxk8 
is still in one sense a contract. It is an agreement that if an Works
event happens then there shall be a contract. It is in this sense „ v.
that counsel for the plaintiff, immediately after the verdict KhlXhlt’ 
and again upon appeal, contended that the verdict of the jury, smart, j. 
their answer to the first question, to the effect that there was 
no contract at all at the time of the delivery of the notes, was 
perverse. There can. of course, be no question upon the evid
ence hut that this contention is correct. But I am not sure
that the jury were to blame for this. Neither in the form in
which the first question was submitted to them, nor in the 
«Judge’s charge (I cannot speak of the addresses of counsel for 
these are not before us) was this distinction, this exact point, 
brought to their attention. And yet the first question must have 
been intended as an inquiry whether the delivery of the con
tract and the notes was or was not purely conditional upon the 
machinery proving satisfactory. Otherwise it is difficult to un
derstand the purpose of the second question. Obviously the sec
ern 1 question was meant as an enquiry whether the machinery 
did in fact work satisfactorily. whether the condition im
pliedly referred to in the first question had been fulfilled or not.
If the first question was really meant to ask whether a con
tract finally binding had been made at the time of the delivery 
of the notes then a negative answer would not necessarily de
termine it in the defendant's favour. A negative answer to the 
second question was also clearly needed before the defendant 
could be said to have succeeded. It does not very clearly appear 
from the .Judge’s charge that the jury were told very definitely 
that they need only answer the first question if their answer 
to it was in the negative, although from what occurred after 
the verdict was given, from what passed then In-tween counsel 
and the Court it is clear th.it both Court and counsel then un
derstood that the negative answer given to the first question 
did in fact settle the matter in the defendant's favour. Yet 
it is clear that if did not so settle it unless we take the answer 
to mean that there was not even a conditional contract made, 
in which sense, of course, the answer was obviously perverse 
and repugnant to the defendant’s own evidence. It is difficult 
to understand why counsel for plaintiff did not insist on an 
answer to the second question as well as the first, unless the 
first question was really understood to be an enquiry into some
thing which was not really in dispute at all, viz., whether de
fendant had or had not agreed even conditionally to buy the 
machinery ; in which latter case it is difficult to see why the



Dominion Law Reports. |1 D.L.R.888

ALTA.

8.C.
1011

Watkbous

Stuart. J.

question was. apparently with plaintiffs* consent, fraimd in 
the way it was framed. I notice tlmt one of the jurymen took 
part in the examination of Switzer as follows :—

Q. I would like to ask you if at the time that you went tlni< with 
this company’s expert and Mr. Keller refused to get the help i i \„u 
to try the machine, was that after the la days’ trial was up

A. No, it had lieen la days after he started the machine. , A;l< 
more than 10 days.

Q. As I understand it then when this company's expert arrlv \|, 
Keller's time of trial had expired.

A. No answer.
Q. At the time you came with this company's expert and Mr. Iv ||,.r 

refused to help was not his time of trial expired?
A. Well, it was more than 10 days from the time he had -t.nted 

the machine.
Noticing this ami reading the Judge’s charge I am \,n 

strongly of the opinion that the jury must have understood the 
first question to lie whether or not at the date of the delivery 
of the notes there was an absolute final contract or not and 
that what they meant by their negative answer was that tiny 
found that the defendant’s story was true and that hr only 
agreed to buy on the condition that the machine did good work. 
Why a negative answer to this was treated as settling the mat
ter 1 am unable to understand. I notice that in the plaintiff's 
factum it is said that the two first questions were answered in 
the negative. This suggests the question whether all parties at 
the trial did not look upon the two first questions as really one 
i ion in two parts. Yet the answer says there was no con
tract “of the time of the delivery of the notes.”

I do not see any advantage in endeavouring to explain how 
such a misunderstanding of the position a rose. It is snlVirirnt 
to point out that jr the first question in the sense which 
must have been attached to it by every one at tin* time and 
taking the only answer given by the jury with the ordinary 
meaning that its words must hear there was certainly not a 
sufficient finding of fact made by the jury to base a judgment 
upon. The law is clear that there may he contract to sell good® 
conditional upon their proving satisfactory to the purehnscr. 
It was in order to apply this law that the second question was 
asked. And it was not answered. Upon that second question 
the jury should. 1 think, have had some direction upon the law 
as to whether if they found the facts to be so and so the de
fendant had a right to reject arbitrarily, to express dissatis
faction arbitrarily, or whether if the machine did in fact work 
with reasonable satisfaction a contract should not then I»' held 
to have been concluded, and also upon the point whether the 
defendant was or was not il, his version of the
affair to lie correct, to return the machine to the s. and,
in the absence of his doing so, whether he should or should not
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In* held to have accepted it notwithstanding his letter of re
jection.

This living so I do not think a judgment founded merely up
on the answer given to the tirst question ought to stand.

The only question is whether there should he a new trial or 
whether this Court sitting in appeal has not power to deal with 
the ease and find the facts itself.

Rule 507 of the Judicature Ordinance, says in part:—
Mil appeal . . . the Court «hull have power to draw inferences

of fact and to give any judgment and make any order which ought 
to have Ihm-ii made and to make micli further or other order ns the 
ease may require.

This is taken from the English order 58, rule 4. which refers 
to the power of the Court of Appeal in England. The mean
ing of this rule has been much discussed. The latest decision is 
that of the House of Lords in I'aquin, Limited v. Unmeterk, 

X.C 148.
In that case, at page 160 of the report. Lord Lorehurn, L.J., 

said :—
The proper const ruction of order .IS. rule I. had U‘en the subject of 

criticism in Millar v. Touhniu, 17 IJ.H.I). ttilll, 12 A.C. 746, and 
I linn!; v. Ilall. |IS!i|| I Q.ll.l). 111. In the latter ease all the 
•lodges of the Court of Appeal concurred in the opinion that they 
wen» at lilicrty to draw inferences ot fact and enter a judgment in 
cases where no jury could properly tind a ditlcrcnt verdict. Ob- 
viously the Court of Appeal is not at liliertv to usurp the province of 
a jury; yet if the evidence be such that only one conclusion can pro- 
|M*rly lie drawn I agree that tin* Court may enter judgment. The 
distinct ion between caws where there is no evidence and those where 
there is some evidence though not enough properly to In* acted upon 
hy a jury is a line distinction and the power is not unattended by 
danger. Hut if cautiously exercised it cannot fail to lie of value.
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It is clear from this tit-vision nml from the expression of 
opinion in Alleoek v. Ilnll, |18!M| 1 (j.B.I). 444, to which the 
Lord Chancellor refers that we have no need to consider whether 
order 40, rule 10, is in force here. Our own rule 507 gives all 
the power given hy order 40, rule 10. ami more. It covers the 
whole field, and is the only rule to In- considered.

Now if the appellants had asked for judgment or in the al
ternative for a new trial we should have had to consider whether 
any jury could, upon tin» evidence, reasonably give a verdict 
for the defendant ami if we were of opinion that they could not 
I think we could have entered judgment for the plaintilf our 
wives though we should also have to determine the question of 
the defendant's claim for damages. But as the appellants have 
not asked for judgment ami the matter was not argued on that 
ground it is useless even to consider the case from that point of 
view.

58—1. D.LJL
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On tli«‘ other hand the defendant opposes tin- motion for a 
m*w trial ami asks that the judgment «lisiiiissiiiLT tin» action In 
not disturlied. There is no «lonht that under the decisions 
«United we have power to consoler whether any jury c«ml«| 
reasonably give a verdict for the plaintiff.

(*pon almost every point in the ease there is conflictin'.: < \ 1.1 
cnee. It is trim that as tin* trial Judge said to the jury the 
evi<lence is strongly in favour of the defendant as to the work 
ing of the machine but that I think is not sufficient to just l'y 
us in taking the matter in our own hands.

Even if we were bound to accept the jury’s finding upon the 
first « | nest ion and make no enquiry for ourselves at all up«m 
1h«‘ point involved in it, 1 do not think we ought simp), to 
weigh the evidence referable to the second question and say 
that because it points strongly to the conclusion that the 
machine di«l not work satisfactorily therefore no reasonable 
jury could come to any other conclusion. There may be no 
doubt, indeed I have no doubt at all. as to what the jury wlm 
«lid answer the first question wonI«1 have answ«‘re«l to the secnml. 
Hut another jury might possibly take another view ami I «-an 
not say that they would lie unreasonable if they «li«l so.

Whether the machine worked in fact with reasonable satis 
faction was a question upon which the v«*rdict of th«* jury 
shouhl. I think, haw been taken. See Parson* v. St.rlon <1 al„ 
Hi L.J.C.I*. 181; Dali man v. Kintf, 7 L.J.C.I*. fl.

MoreoviT, where it is clear that the jury has mit fourni suf
ficient facts to base a verdict upon I think it is open to the 
Court to question the one fimling that was made ami on a new 
trial the whole case would In» re-opened. It is quite possible 
in view of the peculiar form of the defendant's story ami its 
obvious inconsistency with the written ngrcemi'Ht that another 
jury might conn* to an entirely different conclusion ev«'ii ii|hiii 
tin* first question. Indeed tin- same «pmstious would not pm- 
bably be asked. At least tin* first one shouhl as I have indi
cated In* mo«litie«l so as to make its meaning more dear.

Onlinarily tln*s«* reasons shouhl Is* quite sufficient to justify 
tin* Court in ordering a new trial. The «lifficiilty which, in tin* 
«pinion of the other nienilH*rs «if tin* Court, stamls in tIn* wax of 

tin* appellants is that it was assumed at tin* trial that a negative 
answer to the second «piestion luul lieen given, that tlmir conn- 
s«*l «lid not insist on an answer that in their factum they make 
the same assumption that in their notice of app«*al they <l«> not 
raise tin* point ami di«l not «h» so on tin* argument. Notwith
standing: all this, tIk* fact remains that there is really no find 
ing by the jury upon which a final verdict for the «Irfeihlant 
can properly rest. I think that real justice wouhl In- «loin1 
rather by ordering a new trial upon tin* condition that the 
plaintiffs pay tin* costs of the first trial ami of tin* appeal.

, 1 />/># al tl ism isst <1, Sri ' \iiT, -ltllss< n 11
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11 her I a Sn/nTinr Court, Harrey, tteott, liai, ami tfiimmnis, .1.1.
February :t. Ill 12. Mil 2

I M VNTKIl AMI SUIVANT ( § II A 7ll) IIVTY TO Ol'Allll HAMlFROl'H M AMI IX . ..
FRY— I si: III ill Aim IN OTIlFli l.oeVI.ITIKS. ’ '

Apart from nnv 'tutiilm v nliligalimi. im in'gligvnve is h1ii»wii on the 
part nf an employer hy his fui I me to jiluve a giianl on a ilaiigerous 
machine where its presence would not have avoided the accident for 
which suit was brought, though siicli guard was afterwards placed on 
the machine, and it np|ieaved that guards had Ih-cii used in other 
localities prior to the accident.

| Williams v. Western Flaniny Mills Co., lit \Y,L,H. 13, npec$ally 
referred to.|

i. Limitation of actions ( g III F--131) —Workmkx’h Comcfnsatiox—
ltlUIIT TO COMI’h NSATlON VI H R I AIM III: OF ACTION’ FOR NKdl.KlKNCK.

I'nder the Alliert i W orkmen's t oinpen-ation Act. providing that a 
claim for compensation thereunder must In- made within six months 
from the occurrence of the accident causing the injury and permitting 
the injured person notwithstanding his failure in an action for neg
ligence to n-k for compensation provided the action is brought within 
the time limited by the Act for taking proceedings, no eoni|iensittlon 
can lie lived by the Court in an action begun more than six months 
after the accident.

|Ciibb v. Kymsh. lut. (No. 2>. | Mins| 2 K.lt. 3.11. followed.)

Aitkai. from tin* judgment of Stuart. J.. dismissing the 
plaintiff's action for negligence and declining to assess com
pensât ion under the Workmen's Compensation Act.

The appeal was dismissed.
II. A. Ma<kit, for plaintiff, appellant.
(I. II. 1 fen wood, for defendant, respondent.

Harvey, C.J. : The plaintiff while operating a lath machine 
in the saw mill of defendants was injured by being struck in 
the eye whereby he lost the sight of his eye. The action is for 
damages for negligence and was dismissed by my brother Stuart, 
who came to the conclusion that no negligence had been shewn.

The lath machine in question consisted of several saws which 
sawed up into laths bolts of wood which being started by the 
operator under a feed roller were fed by it to the saw. The 
plaintiff was engaged in operating this machine at the feeding 
end, his work requiring him to place the end of the bolt of wood 
on the feeding table up immediately against tbc end of a bolt 
being fed under the feed roller so that there would he a con
tinuous line of bolts passing through. To obtain the bolts to 
place on the table he was required to reach over to where they 
were, in which act he would bend his whole body. While in 
the act of reaching the accident occurred. No one saw it hut 
the plaintiff and naturally lie can give no very clear account 
of it. hut the conclusion apparently reached by the only expert 
called by the plaint ill', and which seems, on the evidence, to be 
probably correct, is that for some reason the bolt was forced back 
by the saws under the feed roller (the plaintilf says it was



892

ALTA.

M.V.
1912

WaLTOMI,
LlMlTF.ll.

Harvey, C.J.

Dominion Law Reports. 11 D L.R,

crushed up and the roller jumped up) and a splinter from it 
driven with such force as to cause the injury.

The plaintiff was not an expert and * little English. Init 
when he was employed the foreman d out to him tin-
danger of holts lieeoming fast and shewed him how to raise tin- 
roller and d out the necessity of keeping out of the way
when they were forced hack. After he was t ' each day
the foreman watched his work, though apparently he found it 
unnecessary to give him any further instructions. After tin- 
accident a shield was placed on the side of the roller which, no 
doubt, deflected many splinters, hut if the accident were caused 
as above indicated it could have had no effect in preventing this 
accident even if it had been in place then. A heavier weight 
was placed on the roller also, hut it is doubtful whether it could 
have had ary eff for, from the evidence, it is clear that 
there is no way rf avoiding Imita becoming stuck and bring 
driven back.

The expert mentioned says:—
A lath machine, the licit you can do with them, the licit guar.I y..» 

can put on. they are a dangerous machine to deal with.
And again :—

Q. That is one of your principal dangers, being in the wav when 
a bolt flies out?

A. Yes.
lie also says :—

If I were operating that machine, or even managing it. 1 would put 
a shield, probably a HI inch shield, right on that place you see there, 
and I would let it go down so low that if the feed did riie it would 
catch the flying parts driven hack by the saw.
Whatever the witness intended, it is apparent that, since a 

sufficient space must lie left open to permit the bolt to pass in 
and also to let it pass back when it gets fast, no shield 
guard that space which the evidence satisfies me is most probably 
the space through which the splinter that did the injury came.

In McArthur v. Dominion Cartridge Co., [1905] A.(’. 72; 
Dominion Xatural Gas Co. v. Coil-ins, [1909] A.C. 64H. and 
Caledonia Milling Co. v. G. T. lî. Co., 14 O.W.R .194, the jury 
had found negligence causing the injury and the Court held 
that there was evidence to justify the finding. The question I 
have to consider here is not whether there is evidence which 
would justify a jury’s finding of negligence, hut whether on tin- 
facts of the case I, as a juror, would conclude that the defend
ants had been guilty of negligence from which the injury re
sulted, and I have no hesitation in saying that I quite agree with 
the trial Judge that the evidence does not establish negligence. 
I do not find it necessary to consider whether any of the sug
gested improvements ought reasonably to have been made by the 
defendants In-fore the accident for, in my opinion, even if tln-v

1
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hiid been made they would have lmd no effect in preventing the 
accident. Tin* det'endiints appear also to have discharged their 
duty in Hie instructions and oversight they gave to the plaintiff. 
The ease appears to me to he an even stronger one in the de
fendants' favour than that of Williams v. Western Planing 
Mills Co. (15110), It! W.L.K. Id, in which this Court held there 
was no negligence shewn, in that, in the present case, a more 
probable inference of the nature of tin* accident can he made.

Having failed to establish negligence the plaintiff’s counsel 
applied under sec. d, sub-sec. 4, of the Workmen’s Compensation 
Act (ch. 12. 1908). This application was refused on tin* ground 
that the Court’s jurisdiction to tix compensation was limited 
to cases in which the action had been brought within six 
months of tin1 date of the accident, being the time prescribed by 
sec. 4 within which the claim for compensation under the Act 
is to be made. The Act distinctly provides (see. d, sub-see. 2((>) ) 
that an injured person may either claim compensation under 
the Act or may claim damages for negligence without regard to 
the Act. It also provides (see. d, sub-sec. 4), that, if having 
elected the second alternative and having failed on that, he may 
still ask for compensation, but only on the conditions mentioned, 
namely, if the action is brought within the time limited by the 
Act for taking proceedings. The only limit of time fixed by the 
Act is that in the next section, which provides for a notice of 
accident, as soon ns practicable, and a claim for compensation 
within six months. In Powell v. Main Colliery ('o., (1900] A.C. 
.‘Kit!, it xvns hebl that the making of an informal claim for com
pensation within six months was a sufficient commencement of 
proceedings and in Cribb v. Kynoch, Ltd. (No. 2), [190.8] 2K.B. 
551, the opinion was expressed that in an action such as this begun 
after the six months the Judge would have no jurisdiction to 
fix compensation under the Act, the English Act being in the 
same terms. It is urged that this opinion being obiter is not 
binding on this Court. I should hesitate, however, to disre
gard the opinion of the Judges of the Court of .Appeal, even 
though I held a different view, but I have no hesitation in 
accepting it when it appeal's to me the only reasonable interpre
tation that can be given to the wording of the provision.

The appeal should hi* dismissed with costs.

Scott and Simmons, JJ., concurred with Harvey, C.J.

Beck, J. :—The learned trial Judge stated that lie rests his 
judgment on the question of negligence on the ground that “it 
was not established to his satisfaction that the accident would 
not have occurred if the guard, which is now there, had been 
there when the accident happened.” The learned Judge in an 
earlier place says that with a good deal of hesitation he had

893

ALTA.

N.C.
11» IJ

Waltkkh.



Dominion Law Hwouts. Il D.L.R.894

ALTA.

s.c.
mi

Wai.tkiin.

come to tin* conclusion that tin* defendant did provide iv;i«m 
a lily safe machinery. It seems, however, that in coining lu ilij> 
hesitating conclusion the learned Judge look a view with ivganl 
to the duly of operators of dangerous machinery which, with .In, 
respect, is in my opinion incorrect. The guard which Un
learned Judge refers to was attached to the machinery ;it’t«*f 
the accident, lie was not satisfied that such a guard as that 
would have prevented tin- accident. It is, however, particularly 
to his view, expressed as follows, that I take exception, lie 
adds:—

Imleril. so far in the evidence goes it was not shewn that in this 
country, at any rate, it we* ever the custom to have guard* on *u«-li 
machinery a* that. There wa* some reference to guard* lieing u*cd in 
Montana. Imt tlie evidence in regard to the custom in Ontario and 
Alhcrta i* that it i* not common upon such a machine -is not ii*«m|

The evidence is that a shield similar to the one now attached 
to the machine, hut higher, and covering also tin* greater por
tion of the feed wheel next to the operator, has been in use for 
15 years or so in Montana and is insisted upon. The learned 
Judge in referring to this evidence in no way suggests that In1 
does not believe it. lie takes it as correct and says the evidence 
is that such a guard is not used in Ontario or Allierta. This 
evidence is to my mind of the vaguest character as to Ontario, 
and covers one or two miles in remote parts only. Hut it seems 
to me that the machine, being obviously a dangerous one. and 
known devices being in use for the protection of workmen for 
a sufficient length of time to become generally heard of. it is 
the duty of an employer of ordinary prudence to make use of 
them, and the fact of his not investigating and keeping up to 
date in his knowledge of such things should not excuse him. nor 
the fact that in some localities such improvements are not yd 
adopted. Feeling that the learned trial Judge gave too miirli 
force to the evidence—which, to my mind, was very vague and 
unsatisfactory—of the alleged custom in Ontario and Allierta 
against the use of shields on such machines as that in question 
here, and seeing that even so his conclusion was arrived at with 
hesitation, I venture to differ from him in his finding that the 
defendant did provide reasonably safe machinery. He goes on 
to say that lie has the gravest doubt whether a guard would 
have prevented the accident. In the first place it seems lie was 
referring only to such a guard as was afterwards put on. and 
not to such a guard as the witness who spoke of what was 
common in Montana described.

I would bold the defendant responsible on this ground : the 
machine was obviously dangerous; the workman (the plaintiff1 
was inexperienced; a means for protecting the operator had long 
been known and in use; the employer ought to have known of it 
and used it; it would in all prolsibility have prevented the aeei-
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dvnt; the accident occurred in a moment and it is not possible 
to say with certainty what was tin- cause of the accident ; under 
these circumstances the onus is on the defendant to relieve him
self of responsibility : McArllini' v. Dominion Carl ridi/i Co., 
|1905| A.C. 72 ; Dominion Xahiral (ins Co. v. Collins, 119<Ml | 
A. C. liJtt : Cali (Ionia MiUimj Co. v. (ira ml Tntnl• liailiraif Co., 
14 O.W.K. 094 ; Li misa n v. Davidson. 17 W.L.IL 5S8, 1!) W.L.U.
m.

In my opinion, therefore, the appeal should be allowed and 
judgment entered for the plaintiff with costs in the Court below 
and the costs of the appeal and the ease he sent back for an 
assessment of damages.

As the majority of the Court take the view that the appeal 
should be dismissed. I express an opinion on the other branch of 
the ease with which, in that event, it is necessary the Court 
should deal.

The learned trial Judge having dismissed the action counsel 
for defendant then applied to the Judge to fix compensation 
under the Workmen’s Compensation Act (eh. 12, 1908). This 
was refused on the ground that compensation can be fixed in 
such a ease (see. I, sub-sec. 4) only if the action which is dis
missed is brought “within the time hereinafter in this Act 
limited for taking proceedings,” and was not brought within 
that time. Section 4 of the Act provides that “proceedings for 
the recovery under this Act of compensation for an injury 
shall not be maintainable unless notice in writing of the acci
dent has hern given as soon as practicable after the happening 
thereof, and before the workman has voluntarily left the employ
ment in which lie was injured and unless the claim for compen
sation with respect to such accident has been made within six 
months from the occurrence of the accident causing the injury.” 
Then follow provisions which declare that some of a variety of 
circumstances will cure the want of, a defect or an inaccuracy in 
the notice. It was virtually admitted on the argument that the 
plaintitr was entitled to the benefit of these curative provisions 
with regard to notice, and the argument was virtually directed 
to the point that “the elaim for compensation” was not made 
within six months from the occurrence of the accident.

Tamil v. Tin Main Colliirn f V, [1900] A.C. Jtili (ILL. ». 
held that “the claim for compensation” means, not the initiation 
of proceedings before the tribunal by which compensation is to 
In1 assessed, but a notice of claim for compensation given to 
the employer.

Lam V. .1/. Mill rs «(• Sons. |19(H»| 1 |\.B. 205 ((\A.), held 
that “the claim for compensation” need not even be in writing.

Thompson v. doohl d (V»., [1910] A.C. 409 (II.L.), held 
that the claim need not specify any sum.

Section 4, provision (r), provides that failure to make a
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claim (i.c., » claim for compensation as distinguished l'rmn 
notice of accident) within the period above specified (#.<., six 
months from the occurrence of the accident) shall not he « bar 
to the maintenance of such proceedings (i.c., “proceedings fur 
the recovery under this Act of compensation”) if it is found 
that the failure was occasioned by mistake, absence from the 
province or other reasonable cause: see Uobrrts v. Tin. Crystal 
Palace Fool ball Club, Butt. W.C.C. 51 (C.A.).

Cribb v. Ixynoch, Lid. (No. 2), (19081 2 K.B. 551 (\.\ 
held that the latter proviso could not be given effect to. so as in 
sustain proceedings under the Act after the dismissal of an ac
tion for negligence in respect of the same occurrence.

It would seem that all the members of the Court were of 
opinion that, as was the case there, the action having been 
brought after the lapse of six months from the occurrence of 
the accident, the plaintiff had had no right to have an assess- 
ment of compensation under the Act made in the action inas
much as that right is given only under sec. 3, sub-see. 14), 
wherein that right is limited “if, within the time hereinafter 
in this Act limited for taking proceedings (i.c., under the Act) 
an action is brought to recover damages independently of the 
Act. The question was not before the Court whether the words 
“within the time hereinafter . . . limited” refer solely to 
the words “six months” occurring in see. 4, or embrace also 
the words of the proviso (b) (which 1 have already quoted' to 
that station, whereby it is provided that the failure to make » 
claim “within the period specified above shall not be a bar. if 
it is found (as a fact) that the failure was occasioned by mis 
take, etc. With sonic little hesitation I have come to the von 
elusion that, in order to entitle a plaintiff to an assessment of 
damages in an action, the action must he brought within six 
months of the occurrence of the accident, and that there is not 
in the Act anything which for that purpose extends that period 
or enables it to In* extended. The plaintiff’s action was brought 
after the lapse of six months from the occurrence of the .in i 
«lent, and on this ground, therefore, I concur in the opinion lb.it 
In- cannot succeed in his claim for compensation under tin- Act.

Appeal dismissal.
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selected Cases decided !>y local or district Judgvs,

Musters and Referees.

LUM YET v. HUGILL.
Ontario High Court, Cartwright, M.C. •limitary 10, 1012.

Pleadings (8II L—252)—Statement of Claim—Negligence.] 
—This action was brought to recover damages for the 
death of the plaintiff’s son, who was admittedly killed hv the de
fendant’s motor-car. The plaintiff by the statement of claim 
alleged negligence on the part of the defendant ; and the defen
dant moved, before pleading, for particulars of the alleged negli
gence. The Master said that the plaintiff need only set out in 
his statement of claim the material facts on which lie relies, and 
which, if not disapproved or otherwise sufficiently answered, 
would entitle him to judgment. The provisions of G Edw. VII. 
ch. 4G, sec. 18 (0.), throws upon the defendant, in such a case 
as the present, the onus of disproving negligence on his part. 
Sec Verrai v. Dominion Automobile Co., 3 O.W.N. 108, 24 O.L. 
R. 531. The plaintiff can, therefore, rely on the doctrine of res 
ipsa loquitur, and is not bound in any way to account for the 
fatal injury to his son. See Smith v. Reid, 17 O.L.R. 265. It was 
probably unnecessary to allege negligence; and. though this was 
done, particulars need not b* given. See Con. Rule 279. Motion 
dismissed ; costs in the cause. J. A. Macintosh, for the defen
dant. E. F. Raney, for the plaintiff.

WARFIELD v. BUGG.
Ontario High Court, FaU'vnbriilgi', C.J.K.H. January 10. 1012.
Evidence (§ II H F—196 )—Contrait Interest in Com gang- 

tharc8.]—The plaintiff, an engineer, claimed an interest in 
100,000 shares of the capital stock of the People’s Rail
way Company, under an alleged agreement between 
him and the defendant Bugg. The learned Chief Jus
tice said that the plaintiff had failed to discharge the 
burthen of proof; and, this finding was made without 
reference to demeanour of witnesses, as to which there was 
nothing to choose. The agreement set up by the plaintiff was 
one of manifest impropriety, of doubtful legality, and, in the 
opinion of the Chief Justice, quite unenforceable. Action dis
missed. R. S. Robertson, for the plaintiff. J. A. Scellen, for the 
defendants.

WARFIELD v. PEOPLES RAILWAY CO.
Ontario High Court, Falconbritlyr, C.J.K.II. January 10, 1012. 

Contracts (811 D 4—185)—He numeration for Services— 
Company-shares Htceivcd.]—Action to recover $3,099.80 and in-
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terest for services as engineer of the defendants. The learned 
Chief Justice said that the decision in the previous ease prac
tically disposed of this one, even if the plaintiff should su< vd 
in establishing that these defendants ever hired him or otherwise 
became in law bound to pay him, because he must give credit for 
the $3,000 stock received by him. The defendants held an ns- 
signment from the Central Securities Company; but the Chief 
Justice did not give effect to their claim of a balance in their 
favour. The action and the counterclaim should both be dis. 
missed. In view of the relations of the parties and their peculiar 
methods of dealing, no costs were given to any one. R. S. Rob
ertson, for the plaintiff. J. A. Seellen, for the defendants.

MANNHEIMER v. FORMAN.
Ontario Divisional Court, Rnytl. ('., Itiihlrll uml Suthcrlaml. .1.1 

January 111. 1912.

Sale (II A—27)—Action for /tria—Defence — Countn- 
claim—Appeal—Costs.]—Appeal by the defendant from the 
judgment of the County Court of tin* County of York, in favour 
of the plaintiff, for the recovery of $102.10, in an action for a 
balance of the price of goods sold. The defendant set up that 
the goods received were not according to contract, and counter- 
claimed for.$200 damages. The Court dismissed the appeal with 
costs. Riddell, J., dissented as to costs, saying that, while he 
thought that the defendant had not been well treated, he could 
not see that he had made out a ease for the allowance of his ap
peal—and the appeal should be dismissed ; but, under all the 
circumstances, there should be no costs of the appeal. S. <}. 
McKay, K.C., for the defendant. O. M. Clark, for the plaintiff.

CALDWELL v. HUGHES.

Ontario lliuh Court, Cartirriyht, M.C. January 31, 1912

Pleading (11 J—65)—Maintient of Defence ami Counter
claim — Postponement till after Examination of Dcfnnlant 
for Discovery — Leave to Examine before Pleading to Coun
terclaim.]—Motion by the plaintiff for further particu
lars of the statement of defence and counterclaim. Tilt- 
action was brought by the plaintiff, as administratrix, 
to obtain a settlement for the business done by her 
deceased husband with the defendant. The whol. mat
ter was one of account, and, the Master said, would prob
ably be referred, unless some settlement should be reached by 
the parties. The statement of defence and counterclaim con
sisted of 30 paragraphs, and was very unusually minute and 
detailed. Particulars were demanded of 17 of these, and had
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been furuislied as to some of them. There was no written 
agreement between the deceased and the defendant. The Master 
said that the best disposition of the motion would be to let it 
stand until after examination of the defendant for discovery. 
The plaintiff eould plead now, and have leave to amend after
wards. if necessary, or, if preferred by the plaintiff, the exam
ination could be had before pleading, following the principle of 
Townsend v. Northern Crown Bank. 1 O.W.N. 69, 19 O.L.R. 
489. It was to be remembered that particulars at this stage 
were asked for the purpose of pleading: and, the plaintiff not 
being aware of the facts, was entitled to all necessary informa
tion, and this could be best obtained by discovery. II. E. Rose, 
K.C.. for the plaintiff. D. Inglis Grant, for the defendant.

ONT.

H.C.J.
1912

Decisions.

RE SOLICITOR.

Ontario High Court. Cart ir right, l/.fFebruary ."i. 1912.

Solicitors (8 11—21 )—Changt—Uight of Majority of Ad
ministrators to ( 'll oosi Solicitor for Estate — Solicitor's 
Charges.]—Motion by two administrators for delivery of 
papers by a solicitor. The solicitor was originally re
tained by three administrators. Two of them afterwards 
employed another solicitor, but the remaining admini
strator still adhered to the first choice, and forbade 
the delivery of the papers and documents of the deceased to the 
new solicitor. The original solicitor’s costs had been paid, as 
he admitted, except the charge for publication of an advertise
ment for creditors. This, the Master thought, should be paid, 
as it was a proper step and necessary for the protection of ihe 
sureties. The Master said that he had not found any author
ity on the question, and none was cited. But it would seem on 
principle that the will of the majority must prevail. The soli
citor would probably act on this without the formality of an 
order. In that case, there would be no costs of this motion, 
leaving the matter to be dealt with when the estate should 
be wound up and the compensation of the administrators settled. 
II. T. Beck, for the applicants. II. J. Martin, for the solicitor.

SKILL v. LOUGHEED.

Ontario High Court. Cartirright. .l/.f. February 5. 1912.

Costs (8 1—14)—Action Brought by Creditor in Same of 
Assignee for Creditors—Creditor out of the Jurisdiction—Affi
davit of Assignee—Dispute as to Place of Beside nee.]—Motion 
by the defendant Frances M. Lougheed for an order for secur
ity for costs. By an order made by a County Court Judge on
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the 6th December, 1911, a creditor of the defendant J. Lough* 
eed was authorised (at his, the creditor’s, own risk amt ex
pense) to bring this action, in the name of the assignee, to 
set aside a conveyance of land made by the defendant J. 
Lougheed to his wife, the defendant Frances M. Lougheed. 
The order provided that the assignee should be indemnified by 
the ereditor; and this had been done. The main support of the 
motion was an affidavit from the assignee and nominal plaintiff. 
He had already refused to bring this action, and was supported 
in that view’ by the three inspectors of the estate. In his affi
davit, he said that the assignment from Lougheed was mad** on 
the 17th June, 1908, five months after the conveyance attacked 
in the present action. He gave no information as to what 
dividend was paid, or if the estate had been wound tip. He 
said that for some time past he had been employed as a traveller 
in Western Canada, and that his “permanent place of residence 
is at Winnipeg, so far ns a traveller can have a permanent phi 
of residence.” This affidavit was in * * Toronto, to which, lie 
said, he returned occasionally, but at rare intervals, ami lie 
was not transacting any business in Ontario. He also said that 
he had no property in Ontario, and had no interest in the litiga
tion, and was not in a position to pay and did not intend to pay 
any costs of the same. The affidavit in answer of the plaintiff's 
solicitor stated that the moving creditor had indemnified the 
plaintiff, and also said that Mr. Skill was and for a long time 
had been a resident of Toronto. The Master said that the matter 
came up in rather an unsatisfactory way, and one which 
raised an uncomfortable suspicion that Skill was not unwilling 
to hamper the creditor. Upon the special facts, the best disposj. 
lion of the motion would seem to be to direct the plaintiff to 
assign to the defendant Frances M. Lougheed the indemnity 
which the plaintiff had from the creditor, assuming that it would 
give her as much protection as security according to the usual 
practice of the Court. Failing thi% it. would seem right t - re
quire security to be given in the usual way, as the creditor re
sided at Montreal. Costs in the cause. J. W. Mitchell, fur the 
applicant, (leorge Kerr, for the plaintiff.

COYNE v. METROPOLITAN LIFE INSURANCE CO
Ontario High i'oml. I\$rlirright, U.V. t'tbriuiiy II. 11H«

Costs (II—14)—riuintiff oui of the Jurinliction 
Rule 1198(h)—Money* in llumls of Defendant*—Ifalueturn of 
Amount of Security.]—Motion by the defendants, under Con. 
Rule 1198(a), for an order requiring the plaintiff to give secur
ity for the costs of the action, which was brought to reeov. r the 
amount of a policy on the life of the plaintiff’s husband. The

VV
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Master said that the plaintiff, after her husband's death, left 
Ontario and went to British Columbia. She made her affi
davit of documents at Vancouver on the 17th October. So far 
as appeared, she had never returned to Ontario; and the affi
davits filed in support of the motion made it reasonably certain 
that she did not intend to do so. The policy was for #1,000, 
and the plaintiff's husband died IS months after it was issued. 
Only #43.85 was paid in premiums during the husband's life. 
The Master said, with regard to the amount of security, that it 
might he a question whether the defendants, if successful, 
would be bound to return the premiums. That could not be 
derided now; hut the plaintiff would lie entitled to the benefit 
of the sum of #43.65; and should lie allowed to proceed with the 
action on paying into Court #150 or giving a bond for #.'100, in 
the usual time. Michaelseu v. Miller, 13 O.W.R. 422, referred 
to. F. S. Mearns, for the defendants. II. II. Davis, for the 
plaintiff.

ONT.
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BRODIE v. PATTERSON.

Ontario High Court, Cariirrifht, U.C. t'rtuunry 9, 1912.

Mortgage fSVIIC—155)—liednnpiitm—Extrusion of Time 
for.]—Motion by the owner of the equity of redemption in cer
tain islands in Lake Superior, valued by him at #50,000, to ex
tend the time for redemption until the 9th March next, with a 
view to enable him to redeem by a fresh loan or a sale. By the re
port, #12,125.31 was found to be due. The Master said that 
a similar motion was successfully made, not only once but 
three times, in Imperial Trusts Co. v. New York Securities 
Co., 9 O.W.R. 45, 98, 730. So, too, in Mitchell v. Kowalskv, 
14 O.W.R. 792. In the latter instance the time was extended 
until the 4th February, 1910, ami again on that date to the 
14th March. Then, as in the Imperial Trusts case, the mort
gage was paid off. The mortgagees in each ease got their 
money with all proper and just allowances and costs, and the 
mortgagors either received a substantial balance, ns in the first 
case, or recovered the property, as in the other. The only 
question, therefore, was, on what terms should the reasonable 
request of the mortgagor be granted! Here the facts, as stated 
on the argument, were more favourable to the application than 
wen- those of the two reported cases. The mortgage here was 
not of such long standing as that of the Imperial Trusts Com
pany, and it had been reduced by the liquidation of a collateral 
security. An order was, therefore, made extending the time as 
asked; interest to lie paid at the rate of 5 per cent, upon the 
aggregate amount fixed in the report, which would be settled 
and inserted in the order. To this would lie added the costs of
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this motion, fixed at $20—making a total of $12,200. J. B. 
Clarke, K.C., for the applicant. J. J. Maclennan, for the plain
tiff.

WEBER v. BOWMAN.

Ontario Hi ah Court, Sutherland, J. February 10, 1912.

Waters(§ Il 1)—95)—Dam—Obstruction of Stream—Flood, 
ing Lands — Duinagis — Injunction.] — Action by a farmer 
against a miller for damages for the obstruction of the 
waters of a stream flowing through the plaintiff's land, and for 
an injunction. The learned Judge finds, upon the evidence, 
that the dam constructed by the defendant in 1911 is higher 
than either of the former dams existing at or near the locus of 
the defendant’s dam. He also finds that the plaintiff's lainls 
have, since the erection of the dam by the defendant, and in 
consequence of its being higher than the former dams, been sub- 
jected to a greater quantity of water than would naturally come 
there; and that, in consequence, the plaintiff has suffered dam
age. The damage was confined to 7 or 8 acres of laud, worth 
about $6 an acre. Judgment for the plaintiff for an injunction 
restraining the defendant from obstructing the flow of the 
stream to such an extent as to overflow the land mentioned, and 
for damages assessed at $25, subject to a reference, if either 
party objects to that amount; in which case the costs of the re- 
fere* jc will be in the discretion of the Master. The plaintiff to 
have his costs of the action on the County Court scale without 
any right of set-off to the defendant. A. B. McBride, fur the 
plaintiff. W. M. Crain, for the defendant.

RICHARDS v. CARNEGIE.

Ontuiio Uirinional Court, lloyd, I.atchford, and \Hddho
February 12, 1912.

Trespass (.8 1—5)—Damage»—flight to Possession Land
lord and Tniant.]—An appeal by the plaintiff from the judg
ment of the County Court of the County of Bruce, dismissing 
an action for damages for trespass alleged to have been com
mitted by the defendant upon lands demised to the plaintiff. 
The judgment of the Court was delivered by Boyd, C„ who 
said that, having read the evidence, he thought the Judge made 
a right disposition of the case by dismissing it. The whole 
claim was of a trumpery kind, at most being for some possible 
damages tlmt the plaintiff might have sustained by not engaging 
in gathering ashes to put in an ash-heap on the premises for 
thirteen days. There was no evidence that there were any ashes 
to be gathered during that time, or that the plaintiff could have
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pot any ashes. Then the plaintiff's ease failed as to his being 
legally in possession of the land. There was no evidence of a 
yearly holding. Johnson, who let the plaintiff on at first, had 
no authority to act for the owner; but, living in charge of the 
place to make a sale of it, he allowed the plaintiff, out of com
passion, to gather ashes on it for one year at $.i. When this 
was told to the owner, he objected, and said that the plaintiff 
must is- ordered to leave. This was in the summer of 1910, and 
after the expiry of the year. The plaintiff, however, kept on 
till the end of September, and then paid rent for the extra few 
months, and took a receipt on the 28th September, expressed to 
be for rent up to the 30th September, 1910. Carnegie, by his 
art in receiving the money, validated that extent of holding, no 
doubt ; but what was done was against his wish, and could not 
be carried beyond the very letter of what was done. There was 
nothing to go to the jury at the close of the plaintiff’s case, and 
it certainly was not strengthened by the defence. Appeal dis
missed with costs. U. II. Kilmer, K.C., for the plaintiff. O. E. 
Klein, for the defendant.

ONT.

H.C.J.
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ALLEN v. GRAND VALLEY R. CO.

Ontario llit/h Court, t'artirrifiht, Fitmiarif 13. 1012.

Discovery (§ IV—20)—Era mina I ion of Foreign Dtftndant 
on Commission—Con. Huh 477 Payment of Contint l-mont y to 
Bring Defendant to Ontario.]—Motion by the plaintiff for 
a commission to examine the defendant Veruer at New York, 
for discovery. It was contended, for the defendant Venter, that 
the Master had power, under ('on. Rule 477, to order that this 
examination should take place in Toronto, and that the plain
tiff should pay the necessary eonduct-inoney. The Master said 
that there was no authority for such an order. It did not seem 
reasonable that a party exercising his undoubted right should 
be required to advance money to save expense and inconveni
ence to the opposite party and his legal advisers. The Rule 
admitted only of such orders as were made in Lick v. Rivers, 1 
O.L.R. 57; Lefurgey v. Great West Land Co., 11 O.L.R. 017; 
and Cox v. Prior, 18 P.R. 492. It was stated on the argument 
that the defendant Verner would sooner attend at Toronto in 
any ease. If so, the M ister said, the defendant must do so at 
his own expense meantime. If this was agreed to, the motion 
would tie dismissed ; costs in the cause. Otherwise, the order 
must go, on the usual terms. G. II. Sedge wick, for the plaintiff. 
Grayson Smith, for the defendant Verner.
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HARRISON v. KNOWLES.

Ontario High Court, Cart «right t il.C. February 13. 1012.

Costs (81—14)—-Property in Jurisdiction — Onus 
Motion by the plaintiff to set aside a præcipe order for security 
for costs. The motion was based on the ground that the plain
tiff had adequate assets in the jurisdiction. It was supported 
only by the affidavit of the plaintiff’s solicitor, which stated that 
the action was on promissory notes given for the purchase of an 
automatic lithographing press, said to be worth at least $1,000. 

The defendant by his affidavit admitted that the notes given in 
payment were overdue, but stated that they had not been paid 
because the machine was not complete and was not, and, in his 
opinion, never would be, able to do the work which it was war
ranted to do. It was also subject to the usual lien agreement, 
which the defendant conceded gave the right to ihe plaintiff to 
retake possession at any time and to remove out of the province. 
The Master said that the onus was on the applicant, and he did 
not think it was satisfied. A chattel of that kind, in such a 
doubtful state of efficiency, could not be held to satisfy the 
conditions in 13ready v. Robertson, 14 P.R. 7 ; Feaster v. Cooney, 
15 P.R. 290; Daniel v. Birklieek Loan and Savings Co., 5 O.W.R. 
757. Motion dismissed with costs to the defendant in the 
cause. O. H. King, for the plaintiff. S. O. Crowell, for the 
defendant.

BANK OF OTTAWA v. BRADFIELD.

Ontario High Court. Sutherland, J. February 13. 1912.

Bills and Notes (8 III B—63)—Accommodation Indorse’ 
mint—Mental Condition of Indorser—Inability to Appro inti 
Transaction—Knowledge of Holders of Notes—Fraud amt Un- 
due Influence of Maker of Notes—Counterclaim—Moneys Ap
plied by Bank on Indebtedness of Maker—Evidence.]—*'Action 
for the balance due upon two promissory notes indorsed by the 
defendant for the accommodation of his son. The defendant was 
represented by a guardian ad litem appointed by the Court. In 
the statement of defence it was alleged that, if the defendant 
did at any time indorse the promissory notes sued on, he was, at 
the time he so indorsed, of unsound mind and incapable of mak
ing any contract or understanding the nature of what he was 
doing, as the plaintiffs well knew. The defendant counter
claimed for moneys deposited by him with the plaintiff's which 
he alleged was wrongfully applied by the plaintiffs towards the 
payment of notes made by his son. The learned Judge, after 
setting out the facts at length, and referring to portions of the 
evidence, said that he had come to the conclusion, upon the evi
dence, that the defendant had been failing mentally for some
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.wars past, ami had gradually liecome incapable of intelligently 
appreciating business matters. It was fairly well established 
that, at all events after the death of another son in 1908, the 
defendant was not competent to understand a business trans
action; and the finding must be that anything the defendant 
did, in the way of signing or indorsing notes or renewals, con
sents or waivers, in connection with the notes in question, was 
done at times when his mental condition was such that he could 
not understand or appreciate what he was doing or the liability 
he was incurring. It was charged on behalf of the defendant 
that Graham, the plaintiffs’ manager, induced the defendant 
to sign or indorse the renewal note dated the 29th July, 1909, 
for $2,437.45. The learned Judge said that he was satisfied 
from the evidence that Graham had had opportunity before this 
of learning and that he knew that the defendant was not in such 
a mental condition as to enable him to transact business or 
realise the liability he was incurring. And it was equally 
clear, from the evidence, that, when the note dated the 25th 
November, 1909, for $2,5(H), was indorsed by the defendant, he 
was not mentally tit to do business or understand the nature of 
the transaction. It was his sou, II. II. Bradfield, who appar
ently induced him to indorse this note; and he did so knowing 
of his father’s incapacity; and the defendant’s indorsement of 
that note and his indorsement of its subsequent renewals down 
to the one now in question were obtained by the son by fraud 
and undue influence ami in each ease when the defendant was 
not competent to transact business or understand the liability 
lie was incurring. Reference to Re James, 9 P.R. 88; Wein- 
bach's Executor v. First National Bank of Easton, 21 Am. 
Law Reg. N.S. 29. Action dismissed with costs. As to the 
counterclaim, the learned Judge said that, in view of his deter
mination of the plaintiffs’ rights against the defendant in con
nection with the notes in question, they had no authority or 
right to appropriate the sum of $2,774.f>9, deposited with them 
by the defendant, and apply it on the notes; and the defen
dant was erL led to judgment for tint amount and interest 
against the plaintiffs. The defendant was also entitled to re
cover from the plaintiffs two sums of $(>23.10 and $552.45 ob
tained by the plaintiffs from the assignee of the son’s estate, 
with interest. The defendant also asked that a sum of $2,800 
withdrawn by the plaintiffs from the defendant’s account, with
out his authority, and applied in payment of a promissory note 
of the son, on or about the 9th May, 1908, should be repaid to 
him. As to this, the learned Judge said that, while he was not 
at all certain that the defendant was not, even then, so unfit 
to transact business as to render it impossible for him, with any 
true appreciation of what lie was doing, to consent to the with
drawal of his money to pay the note of another, the evidence
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was not so clear as to enable him to determine that satisfar 
torily. And so, as to this portion of the counterclaim, the de
fendant must fail. The defendant to have costs of the action 
and of the portions of the counterclaim upon which he sue 
eeeded; no costs to either party of the portion of the counter
claim upon which the defendant failed. D. 13. Maclennan, K.< 
for the plaintiffs. R. A. Pringle, K.C., for the defendant.

CANADIAN KNOWLES CO. v. LOVELL-McCONNELL CO.

Ontario Uiyh Court, Carticright, M.C. February 14. 1912.

Discovery and Inspection il I—2)—Examination of Off in r 
of Defendant — Scope of Examination — Production of 
Hooks — Evidence — Admissibility.] — The plaintiffs, hav
ing issued a commission to examine witnesses at New 
York, one of them being the manager of the defen
dant company, and proposing to ask certain questions and to 
ask for production of the books and records of the defendant 
company, moved for a direction as to their right to 
have such discovery. The plaintiffs, by the statement of claim, 
alleged an agreement with the assignor of the plaintiff’s to ap
point him sole selling agent of the defendants for Canada until 
the 1st April, 1911, and to deliver to him $10,000 worth of their 
products, and that this contract was broken by the defendants 
in both respects; and claimed $ô,000 damages. The defendants, 
by their statement of defence, specifically denied these material 
allegations and put the plaintiffs to the proof thereof: nd 
also alleged failure on the part of the plaintiffs to comply with 
the terms of the contract. The Master said that the matter came 
before him now, as he understood, as if the questions had been 
asked and the witness had refused to answer or make production. 
If the examination was by way of interrogatories, there would 
certainly he no power to limit them: see Toronto Industrial 
Exhibition Association v. Houston. 9 O.L.R. 527, ami cases 
cited; ami the same principle applied to the present ease. The 
Master thought also that the plaintiffs were entitled to shew 
that their allegations which the defendants had denied were true, 
and to prove by the defendants’ hooks (if it wen the fact' that 
sales were made in Canada prior to the 1st April, 1911, and sub
sequent thereto also—the latter inquiry l>eing ndevant to the 
«lamages, if the Court should hold the ’s entitled to re
cover. It was said by the defendants’ counsel that the plaintiffs 
should not Ik* allowed to nvestigate the defendants’ busine» 
and find out the names of their customers; but this objection 
could not prevail to «lefeat the plaintiffs’ right to such discovery 
as might assist their case. The amount of sales made by the 
defendants and the prices obtained would be the best evidence

C4B
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as to the damages, if any, which the plaint ill's could recover. 
Such questions should be answered and information given, leav
ing it to the trial Judge to pass on the quest ;on of admissibility, 
as was said by Denman, C.J., in Small v. Xairne (1849), 13 
Q.B. 840. M. L. Cordon, for the plaintiffs. W. Proudfoot, 
K.C., for the defendants.

CLARKE V. BARTRAM.

Ontario Hiijh Court, Miihllrtun, ./., in Chambers. February 14. 1RI-.

Parties (SIR—50)—Addition of Plaintiff■—Assignnu nl— 
Joinder of Parties and Pauses of Action.]—An appeal by 
the plaintiff from an order of the Master in Chambers refusing 
to add Thomas Crawford as a co-plaint ill*. Middleton, J., said 
that Clark might have a cause of action or might not ; it would 
be premature to discuss that question ; but from what was said 
by Clarke during the examination of Crawford, it was clear that 
what was sought was to add Crawford so that he might in this 
action repudiate a release which, it was said, lie gave Hart ram 
of the personal claim against him. Crawford executed the 
assignment to Clarke, not for the purpose of enabling Clarke to 
attack Bartram upon any such ground, but to enable Clarke 
more effectually to assert his own claims; and Crawford did 
not now assert that he was in any way defrauded by Bertram; 
but, as Clarke said : “He does not know ; when the facts come 
out it will shew he has a cause of action.” The suggested cause 
of action is not one that can be properly joined with the main 
claim of Clarke. If the assignment from Crawford to Clarke 
was supposed to convey this cause of action, it, no doubt, failed 
to carry out this intention ; and Clarke cannot successfully set 
up this claim ; but he should not now be aided by the Court 
adding a plaintiff in an action brought by one without title— 
the plaintiff who alone can sue—particularly when this would 
result in an improper joinder. Appeal dismissed, with costs 
to the defendant in any event of the cause. J. Shilton, for the 
plaintiff. F. E. Hodgins, K.C.. for the defendant.

HEWITT ALLEN CO. v. ADAMS

ttntaiio lliyk Court, M ill'll • tun, ./. February IT. 101 J.

Injunction ( * 11—134)—Claim to flay—Itnncdy in Dam
ages.]—Motion for an injunction to restrain the defendant until 
the trial from disposing of certain hay. The learned Judge said 
that the case appeared to him to lie one in which damages were 
the appropriate remedy, and that there was no title in the 
plaintiffs to the specific hay. So that the parties might not 
be prejudiced, he did not now determine this, and enlarged
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ONI. the motion to the trial, which, as arranged and as now direct' d,
H c j was to take place at the Brockville sittings on the 12th March
uk and he made no order meanwhile. Grayson Smith, for the 
----- plaintiffs. W. E. Raney, K.C., for the defendant.

Decisions. -----------

GUEST v. LINDEN.

Ontario High Court. Cartwright, II.C. February 21. 1912.
Mechanics’ Lien (§ VIII—73)—Enforcing Lien—Pi fnul- 

ant not Appearing—J tut g in nit of Official Itcferee—Motion ta X, t 
aside—Jurisdiction of Master in Chambers—Con. Utiles 42 17 
(d), 778—Jurisdiction of Referee.]—In this proceeding under 
the Mechanics’ Lien Act, a motion was made hy the defendant 
to set aside a judgment given by an Official Referee on a trial 
before him, at which the defendant did not appear. It was 
objected that the Master had no jurisdiction to entertain the 
motion. Con. Rule 42 defines the powers of the Master in 
Chambers, and sub-clause (d) of clause 17 of that Rule excepts 
from his jurisdiction “staying proceedings after verdict, or on 
judgment after trial or hearing before a Judge.” No mention 
is made of setting aside such a judgment, in any case, even hy 
consent. The Master said that, if the defendant here had any 
remedy, it would seem to be under Con. Rule 778. The power 
given thereby could probably he exercised, in a proper case, hy 
the Official Referee. See sec. 34 of the Act. Here the ground 
of attack was, that no written notice of trial was served, as 
required by the Act. It would be for the Referee to say whether 
notice was served, and, if not, what relief should be given to the 
defendant. Motion dismissed with costs, fixed at $10, to he 
added to the plaintiff’s claim. T. Ilislop, for the defendant 
R. D. Moorhead, for the plaintiff.

CARRY v. TORONTO BELT LINE R. CO.

Ontario High Court, Cartwright. U.C. February 21. 1912
Discovery and Inspection (I 1—2)—Production of Docu

ments— Action on Judgment — Inquiry as to Property 
of Judgment Debtors — Company — Production of Minute- 
books and Accounts.] — Motion by the plaintiff for a 
further and better affidavit on production from the de- 
fendants. The action was on a judgment against the 
defendants, recovered on the 9th June, 1893, for a 
sum which, with interest, amounted to nearly $5,000 at the issue 
of the writ in June, 1911. The plaintiff claimed : (1) the ap
pointment of a receiver; (2) full discovery by the defendants of 
their real and personal property ; (3) a sale of the railway and
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a reference to ascertain prior incumbrances ; (4) a reference 
to ascertain value and amount of the property of the defendants 
exigible under the plaintiff’s judgment. The defendants were 
incorporated by the Act 52 Viet. eh. 82 (0.) The affidavit al
ready made by the secretary of the defendants produced only 
three documents: (1) agreement dated the 20th January, 1890, 
between the defendants and the Grand Trunk Railway Com
pany; (2) agreement dated the 28th February, 1891, between 
the defendants and the Grand Trunk Railway Company; (3) 
mortgage deed of trust dated the 2nd April, 1890. between the 
defendants and two trustees. A copy of this last document was 
put in. It recited the agreement of the 20th January, 1890, 
and stated that it was as well a lease for forty years from the 
1st July, 1891, to the Grand Trunk Railway Company, at a rent 
of $18,500, payable half-yearly, as an agreement with the Grand 
Trunk Railway Company to mortgage the property and fran
chise of the defendants to secure an issue of $050,000 first mort
gage bonds, le in forty years from date of issue, with 
interest at four per cent, half-yearly; and that, of these, 
$402,500 should be used by the defendants for the construction 
of the road (the interest on this at four per cent, being exactly 
$18.500). Reference to the Act of incorporation shewed that, 
by sec. 15, the above agreement had to be approved of at a special 
general meeting of the shareholders called for that purpose. The 
Master said that it seemed to follow from this that the defend
ants must produce their minute-books and all other material 
necessary to shew that the terms of the Act of incorporation in 
this respect were complied with. It was further contended by 
Mr. Gordon that the accounts of the defendants should also be 
open to nis inspection. lie supported this argument by the fact 
that the plaintiff asked, not only payment of his admitted judg
ment, but also the appointment of a receiver and discovery ns to 
assets and liabilities, to enable the Court to see if it was a 
proper ease for a receiver. He cited Bray on Discovery, pp. 
571, 609, and cases cited; Yearly Practice (Red Book) 1912, vol. 
1, p. 370. The Master said that the appointment of a receiver is 
a matter of discretion. Such a remedy is only granted on a 
proper case being made for the interference of the Court. On 
tin- principle that discovery extends to everything that may, not 
which must, assist the case of the applicant, it would seem that 
here the plaintiff is entitled to all such production and examina
tion as will shew whether he has made out his case for the relief 
hi- asks, under any of the branches of the prayer for relief 
in the statement of claim. This is analogous to the examination 
of a judgment debtor, as pointed out in Bray, supra, pp. 570, 
571. in the chapter intituled “Discover}* in Aid of Execution.” 
Order made for a better affidavit ; costs to be in the cause, ns the 
point was new so far as appeared. M. L. Gordon, for the plain
tiff. Frank McCarthy, for the defendants.
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UNION BANK OF CANADA v. AYMER.
Ontario High Court, Cartwright, February 24. 1912.

Judgment (§ IK—U\)Rule 603 — Application bp 
fendant for Reference under Con. Rule 607—Practice.}—Motion 
by the plaintiffs for summary judgment under Con. Hub- 
The action was brought to recover $1.548.37 due by the dHVii- 
dant to the plaintiffs, as set out in the indorsement of the writ 
summons and affidavit of the plaintiffs’ manager filed on th,. 
motion. The defendant made affidavit that he believed that tin 
alnwe amount was not correct, without giving any reasons t> 
this belief, and desired to have a reference to ascertain tlm 
amount. He did not deny the affidavit of the manager that In* 
(the defendant) “repeatedly admitted his liability in n sp. i t 
of the indebtedness sued for herein.” The Master said that all 
that the defendant was entitled to know could he found out on 
cross-examination of the manager upon which books and 
vouchers would be produced. There was as yet no defence dis 
closed under Rule 607. This was all that the defendant could 
ask for; and the motion would he adjourned for that purp.
A reference is not to be had in those eases merely because the 
defendant wishes for it. The other party is not to be put t. 
the resulting expense and delay without some good reason being 
shewn for such a proceeding. A. H. F. Lefroy, K.C.. for the 
plaintiffs. F. J. Hughes, for the defendant.

DOMINION BELTING CO v. JEFFREY MANUFACTURING CO
Ontario High Court, Cartwright, M.C, February 24. 1912.

Parties (5 III—124)—Claim against for Relief ova- \-- 
Connection with Main Action.]—Motion, before appearance, by 
third parties to set aside the order for the issue of the third party 
notice. The facts, as shewn in the third party notice and the 
affidavit on which the order was granted were as follows. The 
defendants Archer and Gerow were sales agents of the defen
dants the Jeffrey Manufacturing Company. As such agents, 
they ordered from the plaintiffs belting to the value of $1.5*20. to 
fill an order which they had obtained from the third parties on 
the 23rd June, 1910. This order was filled, and the full price 
paid by the third parties to Archer and Gerow at the end of 
September, 1910, by the acceptance of a draft of Archer and 
Gerow, which was met at maturity. Rut the proceeds were 
never paid to the plaintiffs or to the Jeffrey company. There 
was no suggestion that the plaintiffs or the third parties were 
in any way aware of the precise relations between the Jeffrey 
company and their agents. Nor was there any defence set up 
which the third parties would be interested in supporting All 
the Jeffrey company could say was, that Archer and Germv hail
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no authority to pledge their credit to the plaintiffs, as appeared 
from the statement of claim. The Master said that there was 
here, admittedly, no ease either of contribution or indemnity, 
and it did not appear to be one of other relief over. There was 
no question raised ns between the Jeffrey company and the third 
parties which could be decided in the action as originally insti
tuted. The Jeffrey company admitted by the affidavit of their 
solicitor that the plaintiffs had not been paid, though the price 
of the goods was paid to Archer and Gerow by the third parties. 
The question, therefore, as between the Jeffrey company and the 
third parties was simply whether this payment to Archer and 
Gerow discharged the third parties. This had nothing at all to 
do with the main action. It was the common case—who is to 
bear the loss occasioned by a defaulting agent? All that the 
Jeffrey company could usefully do would lie to notify the third 
parties of the facts, and state that they did not recognise the 
payment to Archer and Gerow. so that the third parties might, 
if so advised, aid them in settling with the plaintiffs without 
the Jeffrey company being obliged to take action against the 
third parties. This did not require the formality of a third 
party notice. Order made setting aside the order and notice, 
with costs to the plaintiffs in any event and to the third parties 
forthwith after taxation, unless the defendants consent to their 
being fixed at $25. The Master referred to what he said in Wade 
v. Pakenham, 2 O.W.R. 1183, that the test is: “Are there any 
common questions or question between all the parties, which, if 
decided in favour of the plaintiff, would give the defendant a 
right to indemnity (or other relief) against the third party?M 
There was nothing in the present case to meet that condition. 
Grayson Smith, for the third parties. IT. McKenna, for the de
fendants. E. C. Cattanach. for the plaintiffs.
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TRADERS BANK OF CANADA v BINGHAM
(hitnrio IU risiunnl (’ourt, FalmubrUUir, Iliittnn amt 1/itlillrluii, .1.1.

February 24, 1912.

Contracts (HI A—127)—Sale of Gonds—Agent for Sale or 
Purchaser—“Time of Sale.”]—Appeal by the defendant from 
the judgment of the Senior Judge of the County Court of the 
County of Middlesex, in favour of the plaintiffs, in an action 
upon a money claim assigned to them. The judg
ment of the Court was delivered by MIDDLETON, J., who 
said that the sole question was. whether, upon the true con
struction of the agreement of the 6th June, 1910, the defendant 
was merely appointed agent for the Folding Rath Manufactur
ing Company (the plaintiffs’ assignors), or whether he became 
the purchaser of the baths in question. The County Court Judge
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in this. By the agreement, the company gave Bingham the sell- 
ing rights of the hath in question for certain counties; and 
Bingham agreed to pay $4 for each bath-tub supplied “to him 
or his agents, in cash at the time of sale, or notes or drafts due 
in thirty days from the date of invoice,” and the company “to 
accept, in payment for bath-tubs, reliable customers’ paper in 
settlement of accounts.” Bingham was to be entitled to retain 
for himself the difference between the $4 and the price for which 
the bath was sold; and he further agreed to “handle” not less 
than twenty-five bath-tubs per month. The agreement was ter 
minated, and Bingham was paid for all the baths sold by him, 
and desired to return the baths on hand. These had been ten
dered and refused. The Court thought that the agreement ns 
a whole indicated that Bingham was merely an agent, and that 
the property in the tubs had not passed to him; and, upon the 
termination of the agency, it would follow that he had a right 
to return the goods on hand, and was not bound to keep and pay 
for them. The “time of sale” means the time of sab1 to a pur 
chaser. The appeal should be allowed, with costs throughout. 
There was no appeal as to the counterclaim, but only ns to the 
claim for $120. The plaintiffs should have the $20 paid into 
Court, but this would not interfere with their liability for costs 
of the action. J. M. McEvoy, for the defendant. <; \ w 
for the plaintiffs.

UNION BANK OF CANADA v. AYMER.

Ontario lliyli Court, Cartirriyht, J/.C. February 2S. lit 12.

Jv dûment (11 F—4(i)—/title 60.1—Application btj />•- 
fendant for Reference tinder Con. Rule 607—Doubt an to .1 -//■- 
actj of Affidavit—Omission.]—After the disposition of the 
motion for summary judgment made on the 24th February 
(.'1 O.W.N. 771 ), it wasdiscovered by the defendant, ami admitted 
by the plaintiffs, that a dividend of $167.92, under an assignaient 
for the benefit of creditors made by the defendant in June List, 
and paid to the plaintiffs on the 30th November last, ought to 
have been credited to the defendant on his indebtedness. On the 
motion being brought on again before the Master, he said that 
he thought that this threw sufficient doubt on the aeeur.i- v of 
the atfidavit in support of the motion for judgment, ami disclosed 
such facts as were sufficient to entitle the defendant to have the 
accounts investigated on a reference, if the defendant still 
thought it would he of any advantage to him to he saddled with 
the costs of that proceeding. The Master suggested, however, that
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it would be better, even now, to have an examination of the 
plaintiffs’ books and see what was the real liability of the de
fendant, who was said to be only an accommodation maker or 
indorser. The defendant should elect as to this in four days. 
In view of his financial position, the delay would not seriously 
prejudice the plaintiffs, who could not complain if the important 
omission above-mentioned gave them some trouble. The very 
recent case of Symons v. Palmers, (1911] 11 K.B. 259, shews 
how strictly plaintiffs should comply with the requirements of 
Con. Rule 603. A. II. F. Lefroy, K.C., for the plaintiffs. F. 
J. Hughes, for the defendant.

KING MILLING CO. v. NORTHERN ISLANDS PULPWOOD CO.

Ontario lliyh Court, Cartwright, .1 February 23. 1912.

Pleading (811 0—275)—Statement of Claim—Action by 
Creditors of Company to Set aside Transfers of Property—Want 
of Authority of Officers of Company.)—This action was 
brought on behalf of tin* creditors of the defendant pulpwood 
company to set aside certain transfers made by that company to 
the defendants the Imperial Bank of Canada, on the usual 
grounds. By the 9th paragraph of the statement of claim the 
plaintiffs alleged that these transfers were executed by the offi
cers of the company without authority. The defendants the 
Imperial Bank of Canada moved to have this paragraph struck 
out as embarrassing. The Master said that the motion was 
entitled to prevail, as these plaintiffs had no locus standi to bring 
auv such action. That could only be done by the company itself 
or by some of the shareholders, if they could not obtain the use 
of the name of the company as plaintiff. See International 
Wrecking Co. v. Murphy, 12 P.R. 423, and cases cited. The 
paragraph in question with the corresponding prayer for relief 
must lie struck out with costs to the moving defendants in any 
event. M. L. Gordon, for the applicants. Featherston Ay les- 
worth, for the plai Uiffs.

WELLAND . JNTY LIME WORKS CO v SHURR

thitui in l)iri»ional Court, Fahtmbrulyr, r././V./L. Prit tun unit 1/ iihlh 
ton, •/•/. February 29. 1912.

Mixes (SUR—52)—Construction—Supply of Saturai das 
—Joint or Sen rat Contract—Oil and Has Lt ast Enforcement 
of Contract. |—Appeal by the defendant from the judgment of 
Sutherland, J., 3 O.W.X. 398. The Court was unable 
to agree with the conclusion of the trial Judge. Middle- 
ton, .!., said that, in the opinion of the Court, the matter must 
be determined upon the terms of the written memorandum of 
the 20th November, 1903. In it must be found the term for
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ONT. which the leases mentioned were to he granted. Augustine and 
iTcJ Shurr were to lease their respective farms ; but the lease wng
1012 “to continue so long as the parties of the second part continue
---- to comply with the conditions agreed upon.” The condition

Pirinions aBr<‘ed upon was “to supply, free of charge, sufficient gas to 
heat the houses of the parties of the first, part.” This clause 
could not he read as meaning that each lease was to continue so 
long as the company supplied to each lessor sufficient gas to lient 
his house. It was rather an agreement on the part of these two 
land-owners with the company that the company should he at 
liberty to sink wells upon the land of either, provided the mm- 
pany should supply sufficient gas to heat the houses of both On 
the fact of the agreement, there was a joint venture on the part 
of these two farmers. They jointly contributed the money 
necessary for the laying of the pipe line: and the agreement was. 
that gas should be supplied to both. The plaintiffs were not 
now entitled to demand a lease from Shurr ; they had ceased to 
supply gas to Augustine; and, therefore, the term on which the 
lease was to he granted had been ended by the action of the 
plaintiffs. If the evidence were referred to. it went to shew that 
this was the true construction ami the real agreement lietwwn 
the parties; hut the case fell to be determined entirely upon Un
written document ; and it was not necessary to deal with the 
defendant’s claim for the reformation of the agreement, as the 
agreement accurately expressed the intent. Britton, .!.. gave 
reasons in writing for the same conclusion. Pau'onbriimjk. ( .1. 
concurred. Appeal allowed with costs, and action dismissed with 
costs. S. II. Bradford. K.C., for the defendant. W. M. German, 
K.C., for the plaintiffs.

REX v. CHILMAN.
Court of 1 I/o mm. C.J.O.. hairoir, \lurlarrn ami Matin', .1.1 I

l.alrhfonl. .1. Ilarrk 4. 1012.
Aitkai, i I XI—721 )—Uecctvinq Stolen Money—Keith nee— 

Judyc'n Char yi Application for Stated Cast. \ impli
cation on behalf of the prisoner by way of appeal from 
the refusal of Tkktzki., J., the trial Judge, to state a case, and 
for a direction to him to state a ease, for the opinion of the 
Court, under the provisions of sees. 1015 and 1011* of the 
Criminal Code, raising the questions whether there was evidence 
upon which the jury might properly find the prisoner guilty 
on the 3rd count of the indictment ( for receiving stolen money . 
and whether the Judge rightly directed the jury in respect of 
such evidence. The prisoner was acquitted upon the other two 
counts, robbery with violence, and theft.

The judgment of the Court was delivered by Moss. ( .1.0.:— 
Vpon the hearing of the application both the facts and law were
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discussed at considerable length. We have since considered the 
matter and referred to the evidence and the learned Judge's 
charge, and are of opinion that it would serve no useful purpose 
now to grant leave to appeal and direct the learned Judge to 
r«-serve the questions. The application is. therefore, refused. 
(Î. Lyneh-Staunton. K.(\, and C. W. Hell, for the prisoner. II. 
D. Gamble, K.C., for the Crown.
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WARNER v. NORPINGTON.
Ontario High Court. Cartirright If.r. \lunl< 1. ||»12.

Costs (8 I—14)—Con. Unit 119* ( d)— Costs of Cornu r Ac- 
Hon Cnpaid.] — Motion hy the defendant for security for 
costs under Con. Rule 1198 (d): “Security for costs may he 
ordered . . . (d) Where the plaintiff . . . has had judg
ment or order passed against him, in another action or procecd- 
imr for the same cause in Ontario or in any other country, with 
costs, and such costs have not been paid.” The action of Norring- 
ton v. Warner was tried at the sittings of the District Court of 
Nipissing in June, 1911 It was on an agreement between the 
parties, as to which there was no defence. Hut Warner set up 
in his statement of defence a right to an account from Xorring- 
ton in respect of another mining claim, not included in the 
agreement. This was the subject of the present action, brought 
in the High Court. It was not set up hy way of counterclaim 
in the former action, and the trial Judge refused to give any 
effect to it. nor did lie in any way pass upon it. lie said: “It 
was a private enterprise not covered hy the agreement.” The 
Master said that this action did not seem to he within the Rule; 
and the motion should lie dismissed, hut without costs, as the 
pleadings should have been amended either hy having the claim 
of Warner struck out or set up as a counterclaim—in which case 
it would have taken the whole matter into the High Court under 
we. IMi of the Judicature Act. if desired hy either party. See 
Renders v. Darker. 11 O.W.R. 211, 215, and case cited. 
McDonald ( Day. Ferguson. & O’Sullivan), for the defendant. 
Cuddy (W. M. Douglas), for the plaintiff.

FARMERS BANK OF CANADA v. HEATH.
Ontario High Court. Clute, •/., in Chainb*rn. Varrh I. 1012.

W hit and Crocks* (> 11 A Hi) Sirvici out of llo Juris- 
(lotion — Const of Action, irltirt Arising — Conditional Ap- 
jnurunef.]—Appeal hy the defendants from the order of the 
Master in Chambers, 9 O.W.N. Ii82. in one of the actions only, 
that upon the 1909 policy. Ci.i tk. J.. dismissed the appeal 
with «lists. Shirley Denison, K.C., for tin* defendants. M. L. 
Gordon, for the plaintiffs.
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IRWIN v. STEPHENS.
Ontario High Court, Cartirright, M.C. March 2. 1912.

Trial (6 VI—320)—Postponement—Change of Venn* — < 
Pule 529 (d)—Convenience—Foreign Commission—Costs 
Motion by the defendant for an order postponing the 
trial, notice of trial having been given by the plain
tiff for the sittings at Cobourg on the 5th March, 
and for a eommission- to take the evidence of a wit
ness residing at Calgary. The action was for libel of the 
plaintiff, alleged to be injurious to him in respect of his business 
as an undertaker. It arose from an incident on the 6th January, 
1912, over the removal from the Campbell ford station of 
the body of the father of the absent witness. Through some mis
take, both undertakers had been instructed to take charge of the 
corpse. The plaintiff and defendant both resided at Camph.ll- 
ford, so that the cas»» came within Con. Rule 529(d), and the 
venue was properly laid at Cobourg in the first instance. The 
plaintiff alleged that the publications complained of were causing 
him much damage, and that it was essential that he should he 
vindicated as speedily as possible, lie offered to have the trial 
at the Peterlio rough sittings eommeneing on the 9th April. He 
said that that plaee was just as convenient for the witnesses ami 
parties as Cobourg. The Master said that this was corrobor
ated by the railway time tables, and the expense of the journey 
from Campbell ford to Cobourg would appear to be mon than 
twice that of the journey to Peterborough. If the trial took 
place there, the witnesses and parties would have to stay a night. 
Hut, if it was at Cobourg, they would have to spend one night 
there and Ik» travelling the next night so to reach home on the 
third day of absence. In these circumstances, the Master 
thought, a case was made out under Con. Rule 529(d), as defined 
in Pollard v. Wright, 16 P.R. 505, and other eases, to cIuiii.n- the 
place of trial to Peterborough as a term of granting tin* eon is- 
mon asked for by the defendant, and postponing the trial until
the 9th April to allow the evidence to Ik» returned. ......... hr
should require the commission to lie despatched from Cal g > not 
later than the 25th March, so as to be available to the par- •> in 
good time. Tin» costs of this motion to be in the cause, ami the 
other costs of the commission to lu» in the taxing officer's dis
cretion, unless dealt with by the trial Judge.

BROTHERS v McGRATH.
Ontario OiriMional Court, Faicuutn iihu. C.J.K.B., Trrtzrl aiuI I/». 'I

Ilarch v l»12
Sale (I IIC—37)—Fraud— Warranty.]—An appeal by 

the plaintiff from the judgment of the County Court ■•! tin*
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County of Perth dismissing an action to recover $353, the price 
paid by the plaintiff to the defendant for a horse and for $200 
damages for breach of warranty. The plaintiff alleged that the 
horse was unsound, to the knowledge of the defendant. 
The judgment of the Court was delivered by Teetzel, 
J„ who said that the learned County Court Judge, at 
the close of the plaintiff's ease, was of opinion that the plaintiff 
had failed to establish either that the defendant was guilty of 
fraud, or that then- was any warranty, express or implied, that 
the horse was sound ; and he dismissed the action without calling 
upon the defendant. A careful consideration of the evidence 
and of the argument upon the appeal, had failed to convince the 
Court that the judgment was wrong. The appeal was. there
fore. dismissed with costs. K. T. Harding, for the plaintiff. F. 
II. Thompson. K.C., for the defendant.

RE CAMERON AND HULL.

Ontario Hitjh Court. Huthcrtamt% J. March <i. 1012.
Wills (8 III 0—125)—Title to Land—Application under 

Vendors and Purchasers Act—Doubtful (Question of Construc
tion of Will.] — An hv a vendor under the
Vendors and Purchasers Act to have it declared that 
an objection made by the purchaser to the title to laud con
tracted to be sold by agreement dated the 8th November, 1911, 
were invalid. The purchaser’s objection was, Rat the fee in the 
land did not, under the will of Andrew Henderson, deceased, 
vest in Samuel James Henderson, through whom the plaintiff 
derived title. The clause in the will relied on by the vendor was 
this: “I give to my mother Mary Jane Henderson and to my 
brother Samuel James Henderson jointly the share I have in the 
farm on which we live, to have and to use or to sell as they may 
choose, each to be entitled to the benefits of one-half of the pro
duct of my share in the farm and chattels—but it is hereby 
clearly understood and designed that my mother shall have no 
power to sell or convey any part . . . but is only to have a 
share of the proceeds for her use during her life—and at my 
mother’s death then the whole of my interest in this estate and 
whatever else I may die possessed of is to be given to my brother 
Samuel James Henderson, as above, t< have and to hold as and 
for his own or to dispose of as he may wish.” By an interim 
order made by a Judge of the High Court on the 17th February, 
1912. in the matter of the application under the Act, reciting 
that Mary Jane Henderson was dead and had left certain named 
children and grandchildren, and directing that one of the 
children and two of the grandchildren should represent in the 
proceeding the children and grandchildren and heirs and next
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of kin of Mary Jane Henderson, who should be bound bv any 
order which might be made. The representatives named were 
served, but did not appear. There was a dispute as to whether 
the vendor had released the purchaser from the agreement. 
Sutherland, J., said that he was inclined to the opinion that, 
under the clause quoted, Mary Jane Henderson took merely a 
life estate, but was unable to say that a different opinion might 
not be fairly and reasonably come to by another; and he was 
not at all clear that parties could, on an application of this kind, 
be brought in as under the order of the 17th February, lie 
could not, therefore, come to the conclusion that the application 
should be granted; and he dismissed it with costs, leaving tin- 
vendor to seek such other remedy, if any. as he might be advised. 
< ; \ Weekes, for the vendor. T. <i. Meredith, K.C., f< 
purchaser.

DEAN v. WRIGHT.

Ontario llifih Court, Hu I her la ml, •/. March <1. 1912.

Contempt (§ 1 C—14)—Disobedience of Injunction 
Punishment Limited to Payment of Part of Costs of Motion 
Motion by the plaintiff to commit the defendants for contempt 
of Court. Sutherland, J., said that the defendants were in 
contempt for disregarding the terms of an interim injunction 
order, apparently regular. An affidavit, of their solicitor was 
filed by which it was sought to explain that any violation hv 
the defendants of the terms of the order was but for one day. 
and in the circumstances set out therein. The learned Judge 
was of opinion that the excuse was not altogether adequate; !>ut 
he did not think that it was a ease in which the defendants ought 
to lie committed. They should, however, pay in part the costs of 
the motion. When it came on first, the plaintiff's proceedings 
were not regular. The notice had been given for a Chambers 
insv ad of a Court day. Leave was asked and granted to bring 
on the motion in Court, and, if necessary and if the defendants 
required, after the service of a new notice. In these circum
stances, the motion should lie dismissed, but costs, fixed at *>. 
should be paid by the defendants to the plaintiff. Kri X 
Armour, for the plaintiff. R. McKay, K.C., for the defendants.

CLARKSON v. McNAUGHT . Decision No. 3*.

tintai io llif/h Court, Cart irriijht. I I.C. I larch 7, 1912.

Action or Suit (111 B—Aï*)—-Consolidation of Actions— 
Order for Trial of Actions toyt titer—Tu rns—Costs.]—Motion 
by the defendants in the above action and thr«...... .
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action (the facte of which appear in the notes 3 O.W.N. 
638, 670, 741) for an order consolidating the four ac
tions, similar to the order made in Campbell v. Sov
ereign Bank of Canada, 3 O.XV.N 334, which was affirmed 
by Falconbridge, on the 22nd December, 1911. The
plaintiff contended that the eases were quite different, and that 
the proper and only order to he made—an order to which he was 
willing to consent—was that made by the Master in Clarkson v. 
Allen, on the 8th January, 1912, which, on appeal by the defend
ants, was not interfered with by the Chancellor, but simply re
ferred to the trial Judge. The Master said that in tin* present 
actions the object was to recover one sum of $60,000 for which 
the four defendants were prima facie liable and for which notes 
had been given as security, amounting in all to nearly $120,000; 
and these facts made it desirable that the whole matter should be 
investigated at one and the same time. The only question for 
decision was, how that was to he done. These cases were more 
like Clarkson y. Allen than Campbell v. Sovereign Bank of Can
ada. It was not clear how the four actions could lie consoli
dated, as the liabilities of the defendants were not identical, and 
the results of the trial might be different in each ease—some 
might be held to be liable and some not. An order should, there
fore, be made as in Clarkson v. Allen, counsel for the plaintiff 
ponsenting that (subject to the direction of the trial Judge) 
the four actions be tried together, and counsel for all parties 
consenting that only one set of costs shall, in that event, be tax
able in respect of the trial of the four actions. Upon these terms, 
motion dismissed; costs in the cause. F. A mold i, K.C., for the 
defendants. F. It. MacKelean, for the plaintiff.
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BARBER v. SANDWICH, WINDSOR AND AMHERSTBURG R. CO.

Ontario High Court, Cartieright, 1 t.C. March 7. 1012.

Discovery and Inspection (Ml—7)—Postponement of 
Trial — Action for Damayis for Personal Injuries.] — 
Motion by the defendants to postpone the trial, for the 
surgical examination of the plaintiff, and for further 
examination of the plaintiff for discovery. The action 
was for damages for injuries sustained by the plain
tiff by reason of a collision of two of the defendants’ 
cars, in one of which he was living carried. Notice of trial had 
Wn given by the plaintiff for the Sandwich jury sittings be
ginning on the lltli March. The Master said that liability was 
admitted, and it was only a question of what damages, if any. 
die plaintiff was entitled to recover. The plaintiff did not object 
to being examined by a surgeon on behalf of the defendants, and 
this examination could lie held at once. There did not seem to

1797
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be any necessity for postponing the trial. At the argument, the 
Master thought that it might be right to direct a trial at Chatham 
on the 9th April; but, in view of the possible inability of the 
plaintiff to get his witnesses there (ns pointed out in McDonald 
v. Dawson, 8 O.L.R. 72), he now thought the motion should lie 
referred to the trial Judge at Sandwich, if a trial should become 
necessary. The trial Judge could then, if he saw fit, impose sui-li 
terms as were approved of in Seaman v. Perry, 9 O.W.R. fid?, 
761, and in other cases not reported. The main, if not the whole, 
evidence here would be that of three or four medical gentlemen. 
It would be a serious matter for the plaintiff, earning only $2 00 
a day, to take these witnesses nearly 50 miles away from Wind- 
sor, with a possibility of being kept there one or even two days or 
longer. As said in Me Donald’s case. 8 O.L.R. at p. 78, “the plain
tiff’s difficulty is to get to a distant place of trial.” Featherston 
Aylesworth, for the defendants. Frank McCarthy, for the 
plaintiff.

POWELL-REES LIMITED v ANGLO-CANADIAN MORTGAGE COR 
PORATION.

Ontario High Court, Cartirright, M.C. March H. 1912.

Writ and Process (SUB—26 fa))—Foreign Coritoration 
Defendant—Service on Person in Ontario—Motion by Pnson 
Served to Set aside—Affidavit Denying Connection with t'mn- 
pang—Insufficiency.]—It was stated that the defendants were 
incorporated in England, but as yet had not a license to do busi
ness in this Province. The action was on a judgment recovered 
in England against the company, for over $15,000, on the 9th 
February, 1912. The writ of summons was served on E. R. 
Reynolds, who move^l to set it aside, supporting his motion by 
his own affidavit in which he said that he was not an officer of 
the defendant company nor in any way authorised to accept 
service for them. There was no affidavit in answer, and an 
offer to enlarge the motion so as to allow of Mr. Reynolds s 
cross examination was declined. It was contended that the 
motion must fail on two grounds: (1) because it should have 
been made by the company; and (2) that the affidavit filed was 
insufficient because it did not say that, at the time of servi< -, the 
deponent was not an officer of the defendant company. Counsel 
for the plaintiff asserted that Mr. Reynolds was the president, 
and that the plaintiff had dealt with him for the past two or 
three months on that understanding. The Master agreed with 
the contention that the motion could only In» made on I" liait' 
of the company. He referred to Burnett v. General Accident 
Assurance Corporation, 6 O.W.R. 144: Mackenzie v. Flemin. II 
Revel» Co., 7 O.W.R. 414. This was not, he pointed out, the 
ease of substituted service, when, in some cast's, it may I- per
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missible to move (see Taylor v. Taylor. 6 O.L.R. 545), or take 
the steps suggested in Hound v. Bell, 9 O.W.R. 541. Here, if 
the service had been improperly made, the plaintiff would pro
ceed at his peril. But he must he left to do as he might be advised. 
The second objection, the Master said, was also well taken : and 
the motion could not succeed, and should be dismissed. Costs 
reserved until the ease has proceeded further, and light has 
lieen obtained as to the relations (if any) between the applicant 
and the defendant company. John MacGregor, for the appli
cant. M. C. Cameron, for the plaintiff.

HUCKELL v. POMMERVILLE

Ontario High Court, Suthrrlaml, ./. March S. 1912.

Encroachment (11—10 ) —H m #/«/# nr/s — Injury to Ad jaunt 
Property — Water from Hoof — Injunction — Damages — 
Destruction of Line Fence — Costs.] — The plaintiff is 
and for years past has been the owner of the easterly part of 
lot No. 37 on the north side of Cooper street, a residential street 
in the city of Ottawa, upon which is erected a sulwtantial brick 
house, the easterly wall of which extends to or very close to the 
westerly limit of lot 38 adjoining. The defendant in August. 
1910. bought lot 38, which also has on it. towards the easterly 
side, a brick residence. There was l»etween the two houses a 
considerable space of vacant ground, which, before the purchase 
by the defendant, had been a lawn. Later, the defendant sold 
the easterly part of lot 38 and the brick house thereon to one 
Frazer. In the spring of 1911, the defendant began to excavate 
the westerly or vacant portion of his lot to erect an apartment 
house thereon, hut was stopped. Later, he erected a building 
or buildings running north from Cooper street, close to or on 
the line between the two lots, as shewn on a plan. The first 
building, marked on the plan “office,” is of wood, with metal 
sheeting, having a frontage on Cooper street of 22 feet by a 
depth of lf> feet. Immediately north, is a long wooden shed, 
metal-sheeted, and open to the east. Immediately north, is a 
large wooden stable, metal-sheeted. The west walls (or wall) 
of these three buildings forms a continuous line running north 
from the north line of Cooper street, and begins at a point a 
numlier of feet in front of the southerly face of the verandah on 
the south or front side of the plaintiff’s house. There had been 
a fence for years on or near the line between the two lots, which 
each party asserted to be on his property. It was torn down by 
the defendant or his men in excavating for the apartment house. 
On the 24th June, 1911, the defendant executed a lease in writing 
in favour of one Duklow of part of lot 38, being the part nr the 
rear having the stable upon it. Duklow, when the stable was
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completed, went into possession about the 1st August, 1911, ami 
continued therein for upwards of two months, lie carried on 
business as the keeper of a livery stable or boarding and ■ \ 
change stable. The plaintiff claimed, in respect of the fence and 
excavation, damages to the amount of $100. He also alleged 
that the buildings were so erected by the defendant that water 
from the roofs is thrown on to the plaintiff’s property and is 
affecting the foundation of his dwelling-house and the rea 
sonahle use and enjoyment of his verandah and property. lie 
also alleged that, by reason of the odours from the stable, liis 
use of his dwelling-house is seriously interfered with and he lias 
sustained loss and damage. The plaintiff further alleged that 
the defendant acted improperly and maliciously in the matter of 
the erection of the buildings, and with a desire and intention 
of compelling the plaintiff to purchase the westerly 33 feet of 
bis lot at an exorbitant price. And he sought an order compelling 
the defendant to remove the buildings erected by him on tin- 
property in question, restraining him from discharging rain
water from the roofs of his buildings to the detriment of tin- 
plaintiff and his property, and from carrying on or permitting to 
be carried on the livery business. Sutherland, J., said that, 
while the defendant’s conduct does not appear to have lx-en 
very neighbourly, and while the buildings were certainly not 
such as one would expect to see erected on a residential pro
perty, he could not see that the defendant was not within his 
right in erecting them. It appeared that, sulwu-qucnt to the issue 
of the writ, Duklow was obliged to discontinue his livery or < \ 
change business, through some action taken by the municipal 
authorities. He was permitted by the defendant to give up his 
lease. The building that was being used as a stable is appar 
ently now a garage. The office building was naturally distasteful 
to the plaintiff, an«l very much curtailed the view along the 
street in an easterly direction from his verandah. Vpon the 
whole evidence, tin- learned Judge found that the fence was a 
line fence between the two lots, and had been so considered and 
used by the parties to the action and their predecessors in title. 
The defendant was not warranted in taking the fence down and 
destroying it, as he did, without the consent of the plaintilf 
The value of the fence was not very satisfactorily proved at the 
trial. The excavation of which the plaintiff complained was 
filled up again, and apparently he suffered no damage in mi- 
sequence thereof. At the request of counsel, the learned Judge 
had a view of the property, and came to the conclusion, from 
that anil the evidence adduced at the trial, that the buildings of 
the defendant were so constructed ns existing as to shed water 
upon the plaintiff’s verandah and against bis house. The dam
age and inconvenience thus far caused to the plaintiff in re
spect to this had not been great ; but he was entitled to have the
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defendant enjoined from a continuance of it. Judgment for 
the plaintiff against the defendant as follows: (1) restraining the 
defendant from discharging rain-water from the roofs of his 
buildings upon the plaintiffs property and for $5 damages for 
the injuries already sustained in this connection; (2) for $20 
damages for the destruction of the plaintiff’s share of the fence, 
less $15 paid into Court by the defendant; (3) for the plain
tiff’s costs of suit on the High Court scale.

CROCKFORD v. GRAND TRUNK R. CO.

Ontniio llifih Court. I i i‘il brforr Cnloimbrolgf, CJ.K.B. \lanh 11,11)12.

Master and Servant (111 A 3—58)—Xtgligcncc— Con
dition of Premistt—Dangt rout Work—Inf ant—Abstna of 
Warning—Contributory 1\eyliynm—Findings of Jury.] — 
Action by a servant of the defendants, employed in their round
house at London, to recover damages for personal injuries 
caused, as alleged, by the defective condition of the platform of 
the turn-table. The Chief Justice said that the jury had the 
advantage of inspecting the locus in quo, and saw the condition 
of the ways, which was practically the same at the time of the 
view as at the time of the accident, and had expressly found 
negligence in regard to the same. They had also found negli
gence of the defendants by reason of the failure properly to 
instruct the plaintiff, an infant engaged in a dangerous work ; 
and they expressly negatived negligence of the plaintiff. It 
could not be said that there was no evidence to support all these 
findings; and the plaintiff was entitled to judgment for $1,500 
with full costs. Sir George Gibbons, K.C., and G. S. Gibbons, 
for the plaintiff. I. F. Hellmuth, K.C., and W. E. Foster, for 
the defendants.

McIntosh v. grimshaw

Ontario lli'th Court, Cartiri iijbt, 1/7 . Uaich 12. 1012.

Trial (1 VI—320)—Ordtr to Esptditr- Plaintiff not in /><- 
fault—liule 243.]—Motion by the defendant, under Con. Hub* 
243. for an order expediting the trial. An action by the vendor 
for cancellation of an agreement for the sale of land and for 
possession of the land. The action was Iwgun on the 21st Febru
ary, 1912. The Master said that it was open to the defendant 
to have commenced an action for specific performance of the 
agreement nearly three months ago ; and there was no reason 
given for his not having done so. (ounscl for the plaintiff 
stated that he hod been expecting this to Ik? done ; and had com
menced the present action only in order to have the matter 
brought to a termination. The plaintiff was not in any way
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adverse to a speedy trial, and ottered to have the case tried by a 
Referee—an otter which counsel for the defendant was not pn 
pared to accept. Armstrong v. Toronto and Richmond I fill 
Street R.W. Co., 15 P.R. 449, shews that an order such as is 
asked here may be granted in a proper ease; but, when tin- 
plaintiff is not in any default, it cannot lightly l>e made against 
his protest. As, however, the plaintiff did not object, an ord* r 
should be made for delivery of the statement of claim in a week 
or ten days, and with such other terms as the plaintiff might con
cede. Costs to the plaintiff in the cause. A. J. Russell Snow, 
K.C., for the defendant. K. F. Mackenzie, for the plaintiff.

BINDER v. MAHON.

Ontario Divisional Court. !/«/w7,'. Cj.Et.D., (’lute, ami Sut her In ml. ./ i
1 la,, I, 11, 1018.

Bills and Notes (IVB—137)—Promissory Note—Equity 
Attaching to, in llamts of Holder Acquiring after Maturity 
Renewals—Advance—Notice of Plaint—Evidence.]—An appeal 
by the defendants the José fiatti Company from the judgment 
of Middleton, J., 3 O.W.N. 318. The Court dismissed tin- 
appeal with costs. J. M. McKvoy and E. W. M. Flock, for 
the appellants. T. O. Meredith, K.C., for the plaintiff.

MACDONALD v. SOVEREIGN BANK OF CANADA

Ontario High Court, Cartwright, M.C. March 14, 101*2.

Depositions fill—6)—Foreign Commission —Application 
for—Information and Hi lief—Huit 518—Vnnecessary Testimony 
—Admission.]—This action was brought for a declaration that 
the plaintiff was not the owner of 70% shares of the stock ot' tin- 
defendant hank standing in his name, alleging that the defemI- 
ants were and always had been the real owners of the same. Tin- 
statement of defence denied the plaintiff’s allegations, and M-t 
up that the shares in question were all duly transferred to the 
plaintiff by the previous holders. The matters in question .in- 
thoroughly elucidated in the cognate action of Stavert v Mc
Millan, 21 O.L.R. 245, 24 O.L.R. 456. The defendants mm 
moved for a commission to Los Angeles, in California, to ta 
the evidence of one A. K. Webb, a broker formerly doing lm>i 
ness in Toronto, whose name appears in the evidence in Stav< rt 
v. McMillan. The Master said that there was no intimation of 
what Webb was expected to prove. The only affidavit in sup
port of the motion was one by the defendants’ solicitor, in which 
lie said of A. E. Webb: “Who, I am informed and believe, pur
chased the stock which is the subject of the action for Randolph
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Macdonald, the father of the plaintiff.” No grounds of such 
information and belief were given; and the affidavit was, there
fore, not strictly admissible (Rule 518). But, waiving that 
objection, a very full affidavit was filed in answer by the plain
tiff's solicitor, setting out the whole transaction, as given in the 

x in the McMillan ease, and shewing that the shares in 
question had passed into the name of the plaintiff before Webb 
appeared in this connection. The whole onus was on the plain
tiff. and lie was willing to admit that none of the shares, the 
subject-matter of this action, were transferred from A. E. Webb 
& Co. to the plaintiff, or to any of his alleged predecessors as 
holders of the shares now in question. This, the Master said, ren
dered it unnecessary to issue the commission ; and. according to 
the judgment of a Divisional Court in Hawes Gibson & Co. v. 
Hawes, 3 O.W.N. 312. it should, therefore, not be granted. 
Motion dismissed with costs in the cause to the plaintiff. W. J. 
Roland, for the defendants. G. II. Kilmer, K.C., for the plaintiff.

ONT.
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RE ANCIENT ORDER OF UNITED WORKMEN AND RIDDELL
Ontario High Court. Cart might, M.C. March 15, 1012.

Interpleader (8II—20)—lit tufit Cirti/icaU in Favour of 
(iranddaughtcr — ('hatujc to Itrotlnr — Fnftrrcd ('lass.] — 
Motion by the society for leave to pay into Court 
$1.000, less costs, in the following circumstances. A 
benefit certificate for $1,000 upon the life of one Rid
dell was issued first in favour of Adelia Pray ; after
wards, in May, 1905, it was changed, and. as it appeared, the 
beneficiaries therein designated were the two claimants, “John 
Riddell, a brother, and Adelia Riddell, a granddaughter”—to 
receive $500 each. By indorsement dated the 20th April, 1909, 
the insured revoked this first direction, and gave the whole sum 
secured to John Riddell. On this was a pencil memorandum of 
Mr. Carder, the Grand Recorder, that, a granddaughter being 
in the preferred class, and a brother only in the ordinary class, 
this change could not lie made unless she was of full age and 
assenting. Whether any and what investigation was made by 
the Local Recorder as to this, did not appear on the material. 
By his will, dated the 16th June, 1910, the insured left the whole 
$1,000 in question to the brother. To Adelia Pray (she having 
since married), ami was there called “my granddaughter Adelia 
Riddell,” he left a piano. It was now alleged that Adelia was 
not the granddaughter of the deceased, but only of his wife, 
and that the testator spoke of her as his granddaughter to please 
the grandmother. The Master said that an issue must be 
directed, and the trial should he at the next sittings at Cayuga, 
or some other convenient place. In this John Riddell should be

84
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plaintiff, and Adelia Pray, defendant—the issue being simply 
whether or not she is a granddaughter of the deceased. As she 
was always so-called by him. the onus to disprove this was on 
John Riddell, who must shew her real ancestry. Under the 
authority of Knickerbocker Trust Co. of New York v. Webster, 
17 P.R. 180. and cases cited, Mrs. Pray, though resident out of 
the jurisdiction, could not be required to give security for costs. 
See Rhodes v. Dawson, 16 Q.B.D. 548, cited and approved in the 
Knickerbocker case. The Master said that this emphasised the 
distinction to be made according as an interpleader issue arises 
out of a Sheriff’s application, or as in the present case. A. O. F. 
Lawrence, for the society. Featherston Aylesworth, for John 
Riddell. T. N. Phelan, for Adelia Pray.

MITCHELL v. HEINTZMAN.

Ontario High Court, Cartwright. M.C. March 10, 1012.

Pleadings (§ I—f>5)—Statement of Claim—Negligence — 
Personal Injuries—Anticipating Defence—Particulars.]—In an 
action to recover damages for injuries inflicted by the defend
ant’s automobile, the defendant moved to strike out paragraphs 
of the statement of claim, and for particulars of injuries and of 
damages. The paragraphs attacked, the Master said, set out a 
good many things that might be evidence at the trial, in reply to 
a statement of defence ; but at present they did not seem to be 
material. The similar case of Lum Yet v. Ilugill, 3 O.W.N. 521, 
shewed all that was necessary in a statement of claim in this 
action. The best order now to make would be to give the plain
tiff leave to deliver an amended statement of claim, omitting the 
paragraphs attacked and giving particulars of injuries and of 
special damages alleged in the 9th paragraph. Any defence set 
up could be answered in the reply. Costs in the cause. T. X. 
Phelan, for the defendant. J. P. MacGregor, for the plaintiff.

HARRISON v. KNOWLES.

Ontario ïligh Court, Cartwright, M.C. March 1(1. 1912.

Venue (8II—15)—Motion to Change — Affidavits— IVif- 
nesses—Convenience.]—The facts of this case appear 3 O.W.N. 
688. The defendants now moved to change the venue from 
Toronto to London. One of the defendants made an affidavit 
in which he said that he himself. T. M. Knowles, and some three 
or four experts, all from the city of London, would be required 
at the trial. He also relied on the fact that the machine in ques-
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tion was at London. This was answered by a very full affidavit 
of the plaintiff ’s solicitor, who carefully complied with the pro
visions of Con. Rule 518. He said that the plaintiff and some 
one from his office would have to come from New York, and 
apparently one or two experts. I3ut two experts resident in 
Toronto would also be called, and one on a question about a 
rubber blanket being considered a necessary part of the machine 
in question. He further said that the fact of the machine being 
in London was of no importance now, seeing that it had been 
in use for nearly two years. The shipping bill of the machine 
and rollers was dated the 10th June, 1910. This, he said, was 
confirmed by the fact that the defendants had made payments 
on account on seven different occasions since receiving the 
machine. The defendants, who were counterclaiming for dam
ages for the alleged inefficiency of the machine, had served a 
jury notice. The Master said that, if this stood, there could not 
be a trial either at Toronto or at London until next September. 
Perhaps, on an application to strike out the jury notice, it might 
be thought right to do so, unless the defendants would accept the 
plaintiff’s offer to have the case set down now and tried at the 
current jury sittings at Toronto. Another plan would be to 
strike out the jury notice and have the case tried at Toronto or at 
the London non-jury sittings at the end of April. However 
that might be, at present the Master did not think that any case 
was made out for the change of venue; and the motion was dis
missed with costs in the cause. S. G. Crowell, for the defend
ants. 0. IT. King, for the plaintiff.
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MEYER v. CLARKE.
Ontario High Court, Cartwright. l/.C. March 19. 1912.

Discovery (8IV—20)—Examination of Defendant—Libel— 
Questions as to Similar Statements—Privilege.)—-Motion by the 
plaintiff for an order requiring the defendant to attend for re
examination for discovery and answer certain questions which 
he refused to answer upon his examination. The action was for 
libel. The defendant justified and also pleaded qualified privi
lege. Questions objected to were as to whether the defendant 
had written other similar letters or made similar statements re
specting the plaintiff to other persons. These, the Master said, 
should be answered, as they tended to prove “malice in law,” 
and displaced the ground of privilege. See Odgers on Libel and 
Slander, 8th Eng. ed., pp. 348, 390. The defendant should 
attend again at his own expense and make answers to these 
questions. Costs of the motion to the plaintiff in any event. T. 
N. Phelan, for the plaintiff. J. A. Macintosh, for the defendant.
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president and sales agent with stranger.................................. 224

Requisites of corporate contract—Adop; .on of officer’s report of 
assets ............................................   316

Sale by promoters to the company—Grossly inadequate considera
tion for paid-up shares—Fraud........................  316
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CORPORATIONS AND COMPANIES—Continued.
Service of alleged agent of foreign corporation............................. 920

Share certificate—Describing shareholders as trustee for syndi
cate—Statutory exemption from liability of certain trustees not 
applicable .............................................................................................. 310

Shareholder as trustee for syndicate—Personal liability for un
paid shares .............................................................................................. 310

Statutory right of discovery from ex-oflicers................................ 552

Winding up—Application to set aside judgment against company 475

COSTS—
Action brought by creditor in name of assignee for creditors— 
Creditor out of the jurisdiction—Affidavit of assignee—Dispute 
as to place of residence........................................................................  899

Alimony action—Judgment—Costs of enforcing statutory
charge .....................................................................................................  697

Apportionment—Two issues—Success of plaintiff on one—Refer
ence as to the other ............................................................................. 222

Con. Rule 1198 (d)—«Costs of former actions unpaid 916

Dismissal on grounds not raised by defendant’s pleading—Costs 
against successful defendant ................................................................ 503

Ordering security for costs—“Shewing” good defence................. 78

Security for by non-resident—Foreign corporation with branch 
in jurisdiction ...................................................................................... 35

Plaintiff out of the jurisdiction—Con. Rule 1198 (a)—Moneys in 
hands of defendants—Reduction of amount of security................. 900

Practice on taxation—Filing objections for review—Application 
to solicitor and client taxations ................................................ 291

Property in jurisdiction—Onus...........................................................  904

Scale—Settlement of action.............................................................. 032

Taxation—Certificate settled on ex parte hearing—Relief 
against default .................................................................................... 24

COURTS—
Completed purchase of lands by municipality—Annulment............ 530

Criminal law—Summary trial by consent—Cr. Code, 778......... 484

Inherent powers and jurisdiction—Relief against default in Court 
proceedings .............................................................................................. 24

COVENANTS AND CONDITIONS—
Fulfilment prevented by claiming party............................................ 228
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CREDITOR S ACTION—
Creditor’s action to reach undisclosed equity of debtor—Deed 
intended as mortgage............................................................................... 76

Excess after payment of preferred claims............... 819

Procedure—Simple contract creditor ......................... 804
Setting aside transfer of company’s property 913

CRIMINAL LAW—
Commitment on summary trial—Certified copy of sentence to 
penitentiary ........................................................................................... 256

Electing mode of trial—Cr. Code, see. 778.. 236, 484

Habeas corpus—Summary conviction............................ .. 548

Insanity as a defence—Irresistible impulse—Knowledge of wrung 285

Misdirection on unimportant question ................................................. 99

Speedy trial—Substitution of charge—Formal consent of Judge.. 186 

Summary conviction—Amendment in certiorari proceedings .... 515 

Summary trial—Election—Disproving recital of consent .. 484

Trial—Instructions—Misdirection ..................................................... 509

Trial—Prisoner ignorant of the English language—Limits of his 
right to have evidence translated....................................................... 180

DAMAGES—
Appropriate remedy—Refusal of injunction ................................. 907

Eminent domain—Setting off special benefits—Railway ... 303

Eminent domain—Value for special use........................................... 505

Eminent domain—Value of expropriated lands....................... 279

Forcible possession of land—Anticipated use—Special damage. . 850

Injunction undertaking or bond......................................................... 805

Loss of profits—Delay in completing building 1

Loss of profits—Exclusion from land...........  850

Malicious prosecution—Animus.................................................... 028

Measure of compensation—Collision of ears—Combined physical 
and mental shock—Neurasthenia ................................................... 377

Property expropriated in eminent domain proceedings—Measure 
of compensation .................................................................................... 508

Reducing excessive verdict ........................... ......... 384, 380

Trespass—Special damage—Measure of compensation 850

Wrongful dismissal of ship's master—Wages in lieu of notice 447
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DEATH—
Of trustee—Power of his executors and trustees to convey........ 503

Liability of employer for negligence causing death of employee 
—See Master and Servant.

DEEDS—
Deed absolute in form given as security—Effect as a mortgage.. 70

Partial failure of consideration—Covenant for maintenance for 
life—Fixing and charging its value on default................................. 210

DEFAULT-
Court proceedings—Jurisdiction to grant relief ........................... 24

DEPOSITIONS—
Commission to take testimony—Application for foreign commis
sion ......................................................................................................... 303

Disclosure of information and belief..................................................... 01

Examination of foreign defendant on commission—Con. Rule 
477—Payment of conduct-money to bring defendant to Ontario.. 903

Examination of transferees of judgment debtor—Lands ex juris
—Ont. C.R. .............................................................................................. 381

Scope of examination for discovery—Postponing interrogatories 
relating only to consequential relief—Ont. Con. Rule 472............. 22

Summary proceedings—Unsworn stenographer—C'r. Code 083 549

Trial on contentious affidavits............................................................ 285

DEPRIVATION OF PROPERTY—
Public health laws—Seizure.................................................................... 100

DESERTION—
See Divorce and Separation.

DEVISE—
See Wills.

DISCONTINUANCE—
See Dismissal.

DISCOVERY AND INSPECTION—
Depositions and examination—Counterclaim as a defence.......... 22

Literary property ................................................................................. 61

Examination of officer of defendant—Scope of examination- 
production of books—Evidence—Admissibility............................ 906

Ordering further affidavit on production.......................................... 153

Ex-employee of company—Foreman—Sask. Rules (1911), 278,
279 .......   552

Postponement of order for particulars until after discovery 
examination ......................................................................................... B®8
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DISCOVERY AND INSPECTION—Continued.
Postponement of trial—Action for damages for personal injuries 019 

Production of documents—Action on judgment—Inquiry ns to pro
perty of judgment debtors—Company—Production of minute- 
books and accounts ........................................................... . 908

Obtaining information from former agent—Duty to make in
quiries ..................................................................................................... 485

DISMISSAL AND DISCONTINUANCE—
Failure to serve co-defendant............................................................. 007

DIVORCE AND SEPARATION—
Action for alimony—Desertion by husband...................................... 308

Acts of cruelty...................................................................................... 550

Admissions of adultery -Corroboration of fact. 550

Agreement for support and maintenance upon future separation 
—Stipulation if wife “compelled to leave"—Desertion by husband 323

Alimony action—Fixing permanent allowance—Husband's earning 
power suspended through illness....................................................... 308

Alimony action—Joinder of claim for custody of children............. 041

Alimony—Allowance proportionate to husband's income—Wife’s 
separate earnings .................................................................................. 308

Judicial sale to satisfy arrears of alimony—Wife’s dower . 097

Particulars—Acts of cruelty................................................................. 550

Separation agreement preventing compliance with condition... . 776

DRAINS AND SEWERS-
In fringe ment of riparian rights.   40

DURESS—
Repudiation—Waiver ... 793

EARLY CLOSING—
Municipal by-law—Irregular petitions 15

EJBCTM ENT-
Disputed boundary—Adverse possession—No paper title ........ 20

Ejectment as between trespassers U|K»n unpatented land—Effect 
of priority of possessory acts under colour of title........................ 28

ELECTIONS—
Contest—Notice of petition to be advertised by returning officer— 
Delay—Prepayment of expense by petitioner not an essential 
preliminary ........................................................................................... 265

Elegibility and qualification ........   565

Local option—Form of ballot............................ 540

Petition to contest—Interlocutory proceedings—Jurisdiction to 
extend time ........................................................................................... 84
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ETÆCTIONS—Continued.
Preliminary objections—Extending time .......................................... 84
Preliminary objection—Publishing notice of petition—Failure to 
pay expense of publishing notice ...».............................................. 265

Preliminary objections—Security for costs—Returning officer 
a party ................................................................................................... 265

Procedure—Petitioner verifying petition—Knowledge of contents 
—Sufficiency of affidavit .......................................................................  265

Secrecy of ballot—Voting on city by-law—Inquiry on proceed
ings to quash .....................................................................................  366
Vote prevented by improper rulings of returning officer.............. 565

ELECTRIC RAILWAYS—
See Street Railways.

EMINENT DOMAIN—
Damages—Value of expropriated lands.......................................... 279

Obstructing access to water—Setting off benefit* against damages 363

Potential value and special adaptability .......................................... 511

Property expropriated—Measure of compensation........................ 508

Right to compensation—Abandoned notice to expropriate—Anti
cipated profit on a crop ................................................................... 850

ENCROACHMENT—
Improvements in mistake of title—Compensation for land taken 
—Payment to mortgagee .................................................................. 356

Wall of building—Mistake of title—Statutory power to make 
vesting order and direct compensation .............................................. 356

EQUITABLE ASSIGNMENT—
See Assignment.

EQUITABLE EXECUTION—
Receivership ...................... .............. .......................................... 580

EQUITY—
Transfers between law and equity—Dispute of legal title............ 786

ESTOPPEL— •
Separation agreement—Preventing compliance with condition.. 776

Shareholder of company attending corporate meetings ............ 61-

Submission and acquiescence in bona fide demand ................ 793

Transaction affected with fiduciary relationship—Non-disclosure 
—Acts constituting ratification .......................................................... 91

EVIDENCE—
Authority to perform marriage ceremony ............................... 878

Admissibility—Examination of officer of company for discovery. 906
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EV1DENCE—Continued.
Bequest to “party at whose house I die”—Interpretation— 
Identity of person intended............................................... 106

Confessions and admissions ...............................................................  560

Contract—Interest in company—Shares .............................. 897

Description of land—Identity ascertainable—Parol evidence 747

Discrediting witness—Denial of conversation.................................. 44

Divorce and separation—Corroboration............................................ 650

Exemptions—Saving clause—Onus .................................................... 540

False imprisonment and malicious prosecution—Burden of proof 47

Foreign commission to take depositions .......................................... 303

Foreign law—Marriage ....................................................................... 878

Fraudulent conveyance—Bona tides of debtor—Absence of con
tradictory evidence ............................................................................... 837

Infringement of copyright—Comparison to prove authorship.... 392

Judicial notice by jury—Local knowledge—Proof of location of 
railway switches ................................................................................. 554

Judicial notice of extradition treaties—Canadian Orders in 
Council—Extradition Act (Can.) ...................................................... 204

Knowledge of reasonable user of land—Notice presumed—Tres
pass ......................................................................................................... 850

Malicious prosecution—Malice—Presumption from want of pro
bable cause .............................. ... ................................................ 312

Negligence against railway company—Breach of duty by employee 554 

Of title to land—Production of title deeds...................................... 359

Party's own acts and declarations—Admission under oath against 
interest—Attempt to mislead justice by false admission ............ 312

Party's own declaration or admission—Alleged admission after 
acquittal as evidence in civil action for damages 47

Presumption against spoliator.........................................................  793

Presumption—Criminal Code sec. 778 ...   256

Presumption—Foreign language ........................................................ 569

Presumption from withholding or destroying evidence—Applica
tion in international law ................................................................. 96

Presumption—Onus—Res ipsa loquitur .......................................... 130

Status of party attacking proceedings in eminent domain—-Ser
vice of notice—Title ............................................................................. 387

Statute of Frauds—Separate writings—Description of parties... 487
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EXECUTION-—
Action in aid of—Declaration of debtor’s undisclosed title .......... 70

Examination of transferee of judgment debtor—Property “exi
gible under execution”—Ont. C.R. 903 ............................................ 381

Stay of pending appeal—Privy Council appeals.............................. 089

Supplementary proceedings—Creditor’s action to reach equity 
undisclosed on land records .............................................................. 70

Subsequent mortgage—Decision adverse to claim of homestead 
exemption—Effect on mortgagee ....................................................... 251

EXECUTORS AND ADMINISTRATORS—
Originating summons—Approval of sale.................................. 754

Sale of land to administrator—Leave to purchase....................... 754

Solicitor for estate—Choice of majority .......................................... 899

Postponing sale and distribution—Interpretation of special 
power in will ............................................................................. .. 497

EXEMPTION—
From taxation—Educational institution letting out rooms 329

EXPROPRIATION—
See Eminent Domain.

EXTENSION OF TIME—
See Time.

EXTRADITION—
Evidence for extradition order—What evidence justifies committal
for trial ................................................................................................. 204

Judicial notice of extradition treaty—Canadian Orders in Council 2<M 

FALSE IMPRISONMENT—
Malicious prosecution—Burden of proof.......................................... 47

FIDUCIARY RELATIONSHIP—
Non disclosure—Ratification and estoppel ...................................... 91

FIRE INSURANCE—
See Insurance.

FISHERIES—
Tackle and appliances—Foreign ship in Canadian waters—Use
of dories................................................................................................. 9(1

FORECLOSURE—
See Mortgage.

FOREIGN COMMISSION—
Commission to take testimony—Application.................................. 303

Application for, on affidavit of information and belief............ 924

Postponement of trial—Convenience.................................................... 91Ô
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FOREIGN LAW—
Evidence of foreign marriage . . . 878

FRAUD AND DECEIT—
Transaction misunderstood bv illiterate grantor—Unconscionable 
bargain—I jack of independent advice .... 230

Accommodation endorsement—Incompetent persons............ 004

Sale of horse—Warranty  ............ ........ 910

FRAUDS (STATUTE OF) —
As to parol contracts, see Contracts.

FRAUDULENT CONVEYANCES—
Restraining further transfers—Injunction ... 805

Right of creditors to follow profits ... .. 841

Security for past indebtedness and present advance—Statute 
of 13 Elia................................................................................... 819

Two successive conveyances—One action ..................................... 838

Wife’s purchase of land—Husband debtor furnishing part of price 
—Recovery of proportionate profits for creditors . 837

GARNISHMENT-—
Affidavit for garnishee summons—Class of action for which at
tachment lies ............ ........ .................. . 679

GIFT—
Validity—Actual or constructive delivery—Automobile 306

GOOD WILL—
Compensation for loss of trade—Eminent domain .. 510

GRATUITOUS UNDERTAKING—
Custody of money—Personal service .. 388

GUARANTY—
Land sales—Sub-purchaser . ...... .871

HABEAS CORPUS—
Affidavits in support—Proving warrant by affidavit of gaoler 
instead of affidavit of prisoner................................................. 275

Certiorari in aid—Not an “appeal"—Restriction of powers of 
amending conviction—R.S.S. 1909, ch. 62, sec. 8.............................. 275

Certiorari in aid—Regularity of summary conviction by magis
trate ...........................................................................   548

Common law and statutory powers—Commitment on summary 
conviction ..............     548

Entituling affidavits on application—Sask. Cr. Pr. Rule 39 . . 275

Onus of disproving recital of consent to summary trial.......... 484

Stating grounds of application 256
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HEALTH—
Statutory power to “dispose of” deleterious foods—Power to 
destroy not included ........................................................................... 160

HIGHWAY—
Duties of drivers of vehicles crossing street railway tracks.. . 783

Laws of the road—Negligence ......................................................... 107

HOSPITALS—
Establishment by one municipality in limits of adjoining muni
cipality ................................................................................................... 530

HUSBAND AND WIFE—
Admissions of adultery—Corroboration—Divorce..........................550

Alimony—Basis of allowance—Income of husband...................... 308

Agreement for maintenance—-Condition—Desertion 323

Alimony action—Joinder of claim for custody of children 641

Alimony—Judicial sale for arrears ................................................. 697

Acts of cruelty—Separation ....................................................... 550

Desertion by husband—Action for alimony............................... 308

Separation agreement—Desertion ............................................. 323

Husband's money deposited in wife's name—Injunction................ 804

Purchase by wife—Husband assisting—Rights of husband's 
creditors .....................................................................................  837

INCOMPETENT PERSONS—
Insanity as a defence to crime—Irresistible impulse................ 285

Delusions—Testamentary capacity .................................................... 522

Mental condition of party—Fraud ................................................. 904

INFANT—
Personal injuries—Railway turn-table.......................................... 923

INDEMNITY—
Claim for relief over—Third party ........................................ 910

INJUNCTION—
Claim of crop of hay—Remedy in damages .............................. 90)

Creditors’ action—Husband's money deposited in wife’s name 804

Disobedience of injunction—Contempt............................................ 918

Drains and sewers—Infringement of riparian rights................ 40

Granting interim order until trial—Bona fide dispute................ 95

Interim injunction for eight days—Limited jurisdiction of 
local Judge—Second injunction ........................................................ 260

Interim injunction—Powers of local Judge in cases of emergency 
—Ex parte motions ........................................  260



1 DL.K. | Index. 945

I NJ V X CT ION'—Com t inucil.
Municipal health officer—Non-compliance with statutory pre
liminaries for condemning food stud's ................................ IfiO

Protection of copyright—Mixing pirated matter with other liter- 
ary work—Scope of injunction .......................................................... 392

Riparian rights ................................................................................... 924

Supplementary to receivership—Parties .......................................... ggQ

Trespass by landlord on demised premise*—Absence of actual

L ndertaking us to damages—Enforcement ............................... 804, 805

When granted—Convenient remedy—Probable irreparable injury 
not a pre-requisite .................................................................................. 32

INSANITY—
Irresistible impulse—Knowledge of wrong—Criminal offence .. 285

INSOLVENCY—
See Assignment fob Crkiiitors; Corporations ani> Companies 
(winding-up).

INSTRUCTION OF JURY—
See Appeal ; Trial.

INSURANCE—
Assignment of life insurance policy—Wife mined in policy as
lieneficiary joining in mortgage or charge .....................................  i|U9

Fire insurance on goods—Change of location............................. 733, 745

Fire insurance policy—Assent to transfer after loss...................... 733

Fire policy—Assignee for creditors—Beneficiary for payment of
1°»® ......................................................................................................... Ill

hire policy—Completing proofs of lo»s before action—Statutory 
power to relieve against forfeiture of claim for defects in proofs.. Ill

Fire policy—Condition as to supply of proofs of loss before action 111

Fire policy—Notice of loss by lieneficiary.............. ...................... Ill

Life insurance policy—Appointment of lieneficiary—Trust.......... CIO

Life insurance policy—Change of lieneficiary—Statutory trust Out)

Life insurance policy—Change of beneficiary—Interpleader as 
to validity ............................ . ......................................................... 925

Life insurance policy—When conditional appointment incficctual 
as statutory trust—R.S.M. 1902. eh. 83 .......................................... 009

Life insurance premiums—Deferred half-yearly premium—De
duction from policy ...................................  .................... ............ O09

Warranties—Statement in application as to previous fires 11
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INTOXICATING LIQUORS—
Application to mievv license—License-holder entitled to adduce 
evidence ................................................................................................... 512

License*—Opposition to renewal—Trial ...................................... 512

Local option—Foriv of ballot ......................................................... 540

Sale during prohibited hour*—Serving two persons at same time 
—Separate sales ...........................................................................  • • 533

IRRRS1 STI RLE 1MPULSE—
Knowledge of wrong—Defence of insanity upon criminal charge.. 285

JOINDER—
Slander action—Repetition—Irregular j<iinder of defendants 533

JOINT CREDITORS AND DERTORS—
Defendants joined in action for tort—Verdict against one.. .. 071

JUDGMENT—
Action on judgment—Company defendant—Production of books of
account—Receiver .................................................................................  MS
Arrears of alimony—Registration of judgment—Statutory charge O'.*.

Examination of transferee of debtor ............................................... 381
Final judgment—Reference and further directions ...................... 150

Motion to vacate—Mechanic's lieu action ..................................... MS
Res judicata—Mortgage subsequent to execution—Decision re
jecting debtor's claim to homestead exemption—Effect on mort
gagee .......................................................................................................

Rule 003—Application by defendant for reference under Con.
Rule 007—Doubt as to accuracy of allidavit—Omission  ........ f 12
Motion to set aside judgment—Mechanic's lien action................ **"S
Form of. for judicial sale—Subsequent encumbrancers................ 0J»7
Motion for summary judgment—Application by defendant for 
reference—Practice .........................................................................

JUDICIAL SALE—
Form of judgment—Subsequent incumbrancers ........................ C»7

JURISDICTION—
See Covers.

JURY—
Verdict—Special finding—Negligence ............................................. *

Motion to set aside verdict, see APPEAL.

Trial—Sufficiency of verdict ...........................................................

Charge or instruction to, on criminal trial................................

Denial of right to jury trial—Civil action involving local investi 
galion by exjierts .......... • • • • ................................................... ........... 11
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JUSTICE OF THE PEACE—
Magistrate—Jurisdiction—Offence prior to appointment ............ 476

LANDLORD AND TENANT—
Dangerous premises—Omission to protect open well in Held— 
Municipal hv-law ................................................................................. 074

Expropriation-Compensation to tenant or lessee ........................ 510

Lease—Forfeiture for breach of covenant—Positive and negative 
covenants—Ontario statute, 1 Geo. V. (1911), eh. 37 .............. 208

l^ase of private market stall—No implied covenant that landlord 
shall obtain licenses ........................................................................... 212

Relief from forfeiture—Money compensation ................................ 208

Trespass—Damages—Right to possession ........................................ 902

LAND TITLES ACT—
Caveat—Formalities—Specifying the lands and nature of claim. 587

Caveat—Instrument—Notice ............................................................. 587

Dealing with unregistered transfer—Production of certificate... 800

Statutory form—Variation ................................................................. 099

Transfer only as statute permits—Torrens system.......................... 099

Transfers from executors or administrators to themselves as 
beneficiaries ........................................................................................... 754

LIBEL AND SLANDER—
Discovery as to similar statements—Privilege................................ 927

Parties—Joining partners as defendants in slander action.......... 531

Innuendo involving criminal charge—Newspaper libel in news 
item ......................................................................................................... 78

.Separate and alternative rights of action—Repetition of slander. 533

LICENSE—
Negligence as to licensees, see Negligence.

LIEN—
Mechanic’s lien—Enforcement—Motion to set aside judgment.... 998

Solicitor’s costs of action ................................................................... 032 >

LIFE INSURANCE—
See Ink chance.

LIMITATION OF ACTIONS—
Tenant at will without rent—New tenancy—Acknowledgment.. 510

Workmen’s compensation—Right to com|K-iisation after failure of 
action for negligence .............................................................................. 891

LIQUIDATION—
Of company, see Corporations and Companies (winding-up)
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LIQVOR LICENSES—
See Intoxicating Liquors.

LITERARY PROPERTY—
Discovery in action relating to ......................................................... 61

LOCAL OPTION—
Offences, see Intoxicating Liquors.

Voting upon, see Elections.

LOCATION—
Change of—Fire insurance on chattels ........................................733-745

MAGISTRATE—
Power to appoint—Provincial authority—Constitutional law.... 295

Power of appointment—Offence prior to appointment.................. 476

MALICIOUS PROSECUTION—
Animus—Damages ................................................................................ 628

Appreciation of evidence—Trial without jury.................................. 628

Malice inferred—Quebec law ............................................................ 47

Principles of reasonable and probable cause in English and French 
law compared ....................................................................................... 56

Responsibility for fault—Quebec law ............................................... 47

Want of probable cause—Effect of defendant's admission under 
oath of non-belief in charge—Collusiveness.................................. 312

MANDAMUS—
Municipal corporation—To whom directed.......................................... 253

MARKETS—
. Private market stalls.......................................................................... 212

What constitutes n public market.................................................... 212

MARRIAGE—
Separation and alimony, see Divorce and Separation.

MASTER AND SERVANT—
Acts of servant or agent—Scope of authority—Sales agent— 
Agreement for future re-purchase of shares at advance.................. 224

. Duty to guard dangerous machinery—Use of guard in other local-
ties .......................................................................................................... 891

Liability of railway company—Injury to employee repairing 
track—Trasn in fog without head-light.............................................. 554

Wrongful dismissal of ship's master—Damages................................  447

MECHANIC’S LIEN—
Enforcing lien—Defendant not appearing—Judgment of official 
referee—Motion to set aside—Jurisdiction ...................................... 90S

Procedure—Statutory directions as to trial—“All questions aris-
in*" ........................................................................................................ ’’
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MENTAL SHOCK—
Damages—Recovery ............................................................................. 377

MIXES—
Construction—Supply of natural gas—Joint or several contract 
—Oil and gas lease—Enforcement of contract.................................  913

MISDIRECTION—
See Appeal, Criminal Law, Trial.

MISTAKE—
Improvements in mistake of title—Encroachment ......................... 356

MORTGAGE—
By deed absolute in form—Foreclosure and sale............................. 70

Adverse possession—Tenant-at-will .................................................... 310

Charge under Torrens registration system—Statutory rights— 
Special additional power of sale....................................................... 098

Foreclosure or sale under second mortgage—When first mort
gagee a party ......................................................................................... 71

Improvements in mistake of title—Payment of compensation to 
mortgagee ................................................................................................. 336

Redemption—Extension of time for.....................................................  901

Statutory form—Special covenants .................................................... 099

Statutory requirements of registration .............................................. 757

MOTIONS AND ORDERS—
Exjiediting trial—Plaintiff not in default....................................... 92.1

Filing affidavits in support—Waiver of irregularity...................... 253

Power to summarily vacate a caveat registered against lands— 
Conflicting affidavits .............................................................................  285

Summons to quash municipal by-law—Stating grounds—Amend-

MOTOR VEHICLES—
See Automobiles.

MUNICIPAL CORPORATION'S—
By-law or ordinance—Proceedings to attack as invalid—Stating
grounds ................................................................................................... 221

Municipal council—Legislative powers—Control by Court.......... 10

Contract for municipal works—Necessity for by-law—Municipal 
Act (Ont.) 1903. see. 323..................................................................... 271

Contract to sell municipal real estate—Inn icy of price.... 756

Early closing by-law—Irregular petitions....................................... 15

Early closing by-law—Legislative power without (tetition.......... 15

Elections, see Elections.
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MUNICIPAL CORPORATIONS—Continued.
Meeting of municipal council—Requirements of properly constitu
ted meeting ........................................................................................... 271

Power over school funds—Requisition by school board—Continu
ation Schools Act ................................................................................. 253

Proceedings to quash a city by-law—Affidavit stating grounds on 
information and belief only—Inquiry.............................................. 300

Protecting wells on private property—Municipal by-law—Liabil
ity of “owner or occupant"...................... ........................................ 074

Purchase of land—Attaching legality—Status................................ 530

Ratepayer’s action attacking validity of completed purchase— 
Remedy ................................................................................................... 530

Unanimous resolution—Settlement adopted—Ratification............... 793

NATURAL GAS—
Oil and gas lease—Construction of contract.................................. 913

NEGLIGENCE—
Collision with street car—Duty of one driving on street..........778, 870

Condition of premises—Defective turntable of railway.............. 923

Defective floor—Dangerous premises—Liability of owner.............. 232

Gross negligence—Liability of gratuitous bailee .......................... 130

Highway—Law of the road.................................................................. 107

NEW TRIAL—
Criminal case—Misdirection of jury ns to unimportant question— 
Statutory restriction as to substantial wrong—Cr. Code 1019.. 99

Judge's charge—Instruction to jury in criminal case—Misdirec
tion as a “substantial wrong"—Cr. Code (Can. 1900), sec. 1019.. 103

Uncontradicted testimony—No surprise ........................................... 554

NON-RESIDENT—
Service out of jurisdiction, see Whit axd Process.

NOVATION—
Personal obligation of company's agent for company’s debt— 
Promissory notes given in security.................................................. 137

NUISANCE—
Unprotected well on pasture land—Loss of horse by fulling in.. 074

OFFICERS—
Eligibility and qualification—Holding other office—Municipal 
weed inspector candidate for reeve.......................................................  505

OPTION—
Purchase of land—Time limit...........................................................  994
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PARTICULARS—
Action for personal injurie»—Particulars <if injuries—Particu 
lnra of special damage* ............ . ......................................... 92(1

Ami see Pleadings.
Pleading purchase at judicial sale . .............. ................ 153

PARTIES—
Addition of plaintiff—Assignment—Joinder of parties and causes 
of action ................................................................................................  007

Bringing in third party—Indemnity claim—Delayed application. .101 

Claim for relief over—No connection with main action.. 010

Creditor's action—Reaching equity under absolute conveyance in
tended as mortgage............................................................................. 71

Defendant joined in alimony action as to collateral relief.. . ... (141

Eminent domain proceedings............................................................. 387

Joint tort feasors—Verdict against one only ................................. 071

Irregular joinder of defendants—Separate and alternative rights 
of action for repetition of slander......................................... ............. 533

Partners joined in slander action—Irregularity...................... 532

Third party notiec—Setting aside—Irregular ex parte order after 
issue joined ........................................................................................... 50j

PARTITION—
Trying a question of title—Equity Court....................................... 780

PARTNERSHIP—
Accounting—Devisee of deceased partner accounting to surviving 
partner .......................................................................  581

Deceased partner—Clogging surviving partner's interest.......... 581

Real estate of firm—Death of partner............................................. 581

PART PERFORMANCE—
See Coxtbacth, Specific Performance, Yendok and Pcrciiamkr. 

PARTY WALL—
Improvements in mistake of title, see Encroachment.

PATENTS—
Infringement—Estoppel of licensee against disputing validity 243 

License to use—Employer and employee—Incomplete negotia-

PAYMENT—
As to tender of payment, see Tender.

PENITENTIARY—
Certified copy of sentence—Proof of commitment......................... 250
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PETITION OF RIGHT—
Claim against Crown—Acts of government officers ........................ 70f»

General grounds upon which available ............................................ 700

PLEADING—
Action for infringement of patent—Claiming estoppel against 
disputing validity ............................................................................... 243

Filing after default—Motion for leave.......................................... SI

Relief under pleadings—Failure to claim abatement of price— 
Reservation of rights for separate action........................................ 283

Statement of claim—Action by creditors of company to set aside 
transfers of property—Want of authority of officers of company.. 913

Statement of claim—Allegation of conspiracy.................................. 534

Statement of claim—Negligence ........................................................ Re

statement «if dcf«-ncc and counterclaim—Appeal—Costs.............. Rt)8

Statement <if defence and counterclaim—Postponement till after 
examination of defendant for discovery—Leave to examine In-fore 
pleading to counterclaim .........................................................  H!)8

Title to land—Plea of purchase at judicial sale—Particulars. 153

POSTPONEMENT—
Of execution of trust—Discretion ..................................................... 4137

of trial, see Triai*

PREEMPTION—
See Kviiikxvk.

PRINCIPAL ANI) AGENT—
Agent for sale of goods and shares—Authority to advertise .. 13(5

Agent's fraud or wrong—Effect on right t«i «-ompensatinn .......... 38

Authority to co-owner to sell— 1...................................... "47

Directors holding out person as company's agent............................ 137

Fiduciary capacity of real estate agent—Conflict «if interest— 
Option of purchase .............................................................................. 91

Holding out as ostensible agent—Ratification and «-sloped........ UP

Power of attorney for sale of land—Delegation............................ 747

Profits received from agent's unauthorized fraud—Liability of 
principal to refund .............................  3S

PRIVATE MARKET—
I«ease of private market stalls—Liability as to municipal 
licenses .......................................................   212

PRODKTION OF DiMTMENTN—
S«e DlHl'OVKKY ami I.XHI-KCTIOX.

08
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rilOMISSORV NOTE—

See Bills and Notes.

PR< >SPECTV.S—
See CoaroBATioxs and Companies.

PROXIMATE CAV8E—
Of personal injury, see Master and Servant; Negligence.

Pi'llLK* HEALTH IAWS—
Seizure and conllscation of food stuff-»................................................ 100

Pl'HLIV IMPROVEMENTS—
Expropriation of land, see Eminent Domain,

QVANTl M MKRVIT—
Incomplete |M>rforninnee of building contract.................................1, 833

QVO WARRANTO—
Flections—Vote prevented by impro|ier ruling of returning of*
ll«iT ................ ......... ................. .............................................................. r>tlâ

Ix-ave to tile information—Appointment of magistrate............. . 4SI

RAILWAY—
Cheeked baggage—Destruction by lire—Liability.......................... .. 130

Injury to employee repairing track—Lack of head-light in fog. .. ">.*>4

Negligence—Defective turntable .............. ............................................ 023

Rights and liabilities of parties as master and servant, see 
Master and Servant.

Through traffic—Dominion railway commission............................ 6S1

Train moving reversely in making up—Warning—Ixmkout— 
Itrakeinan on the last ear connected....................................................... 3.1

RATEPAYER—
Action attacking validity of municipal purchase.................... 330

REAL ESTATE AD ENT—
Introduction purchaser—«Sale concluded at lower price ......... 010

Commission—Default of principal.......................... 371

Principal’s acceptance of lower price from introduced party.... 040

Sale with part payment hv exchange—Commission........................277

Duty to disclose information to principal.......................... ............... 01

Com mi-» ion—Kffect of agent taking option to himself. 03

Commission or compensation generally.. 30. 3S. 01. 0.1. 277. 371. 010

See Broker.

RECEIVER—
Action on judgment—Company defendant—Production of Imok- .0US 

Equitable execution—legacy left to debtor. . ... .ISO

Right of action by receiver—Equitable execution—Leave to con
test in name of debtor ... f>S0
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RECEIVING STOLEN PROPERTY—
Evidence—Appeal ................................................................................. 914

RECORDS AND REGISTRY LAWS—

Deposit of mortgage with registrar—Statutory requirements of 
registration ............................................................................................ 757

Effect of non-recording—Subsequent purchaser................................ 757
Torrens system, see La mi Titles.

REDEMPTION—
See Mortgage.

REFERENCE—
Disputed accounts—Accommodation—Maker or endorser..........  912

Disputed accounts—Motion for summary judgment........................ 910

REGISTRATION—
See Records and Registry Laws.

RES Jl'DICATA—
Judgment—Homestead exemption—Effect on mortgagee .............. 251

REVENDICATION—
Recovery of goods—Quebec practice................................................ 760

RIVERS AND STREAMS—
See Waters.

RIPARIAN RIGHTS—
See Waters.

RIVERS AND STREAMS—
Pollution by sewage ............................................................................. 40

Obstructing access to water hv abutting owner—Eminent do
main .......................................................................................................... 36.1

Obstruction—Flooding lands ................................................................ 002

SALE—
Conditional sale of machinery—Loss on re-sale—Liability..........  283

Conditional sale—Pleading abatement of price—Re-sale by con
ditional vendor ........................................................................................ 283

Contract—Whether an agent for sale or a purchaser.................... 911

Fraud—Warranty .................................................................................. 916

Separate sales of liquor ...............................................................  535

SC1K mil
lion rd's application to municipal council for school funds—
High Schools Act—Approval of application once given—Duty of 
municipal council .................................................................................. 252

Power of school boards and of municipal councils....................... 252

Respective powers of school board and of municipal council— 
Mandamus .............................................................................................  252
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SEARCH AND SEIZURE—
Legal seizure of goods—Taking possession........................................ 160

What constitutes a seizure—Statutory authority of food inspector 
—Notice to bailee in possession .................................................................. 100

SECURITY FOR COSTS—
See Costs.

Non-resident—Foreign corjioration with branch in jurisdiction. 35 

Order for, on “shewing” good defence ....................................................... 78

Plaintiff out of jurisdiction—Special circumstances for reducing 
security ....................................................................................................................... 900

Shewing property in jurisdiction—Onus of proof... .............. 004

SEIZURE—
See Search and Seizure.

SERVICE OF PROCESS—
See Writ and Process.

SET-OFF AND COUNTERCLAIM—
See Pleadings.

SETTLEMENT—
See Compromise and Settlement.

SHIPPING—
Master's liability—Credit for necessaries.........................................447, 450

SLANDER—
Parties—Joining partners as defendants in slander action............  53*2

Separate and alternative rights of action—Repetition of slander. 533 

And see Liukl and Slander.

SOLICITOR—

Admission of women to practice..................... . ............................... 80
Costs of action—Lien—Quebec practice....................................................... 632

Change—Right of majority of administrators to choose solicitor 
for estate—Solicitor's charges ...................................................... .............. 809

Lien for compensation—Direct action—Quebec practice................. 632

Remuneration—Absence of contract with client................... .............. 847

Settlement of action—lhisis of fixing remuneration ................. 847

Taxation of costs against client—Fee on settlement—Percentage 
—Appeal notwithstanding failli e to flic written objections............ 291

SPECIFIC PKRFORMAN< E—
Absence of terms of payment of purchase money—Offer to pay the 
whole price in cash ............................................................................................

Doubtful title—Property held in trust................................................ 5< >3
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SPECIFIC PERFORMANCE—Continued.
Option to buy land—Deposit............................................................... 604

Oral agreement—Contract for sale of land by deceased wife— 
Property belonging to husband—Husband the personal representa
tive of wife's estate............................................................................. 750

Original purchaser out of jurisdiction—Service of process..........  547

Tender of deed .................................................  358

When remedy applies ............................................................................ 354

SPEEDY TRIAL—
Substitution of charge—Criminal Code........................................... 186

STATUTE OF FRAUDS—
See Contracts.

STATUTES—
Exemptions—Saving clause ...................................  540

Specially referred to, see table of statutes at beginning of this 
volume.

STIPENDIARY MAGISTRATE—
Appointment—Oath of allegiance ..................................................... 481

STREET RAILWAYS—

Contributory negligence—Drivers of vehicles ....................778. 783. 870

Duty as to persons near track........................................................... 778

Duty of one travelling on street—Negligence..........................778. 876

Electric railway authorized by provincial statute—Federal super
vision of through trallie—Railway Act.............................................. 681

Motorman's duty at street crossings....................................778. 783. 876

Reciprocal duties of motormen and drivers of vehicles crossing 
the tracks ............................................................................................. 783

SUBSEQUENT ENCUMBRANCERS—
Judicial sale—Form of judgment ...................... ...................... 667

SUCCESSION DUTY—
Situs of property—Quebec succession duty law .............................. 31*8

SUMMARY CONVICTIONS—
Amendment on motion to quash—Statutory power—Cr. Code, 
see. 1124 .................................................................................................  515

Depositions in shorthand by unsworn stenographer—Cr. Code, 
sec. 683 .................................................................................................  548

Procedure before summons or warrant ................................................ 476

SUMMARY TRIAL—
Election—Disproving recital of consent............      481



1 D.L.R. ] Index. 957

SUNDAY—
Contracts—Negotiations and part payment...................................... 487

SYNDICATE—
Sale by syndicate to company on incorporation—Shares in name 
of trusts* for syndicate—Personal liability. ... .............. 316

TAXATION—
See Costs.

TAXES—
Correction of assessment roll .....................................  ..............843. 844
Exemption—Educational and religious institutions—Condition as 
to use and occupation—Letting out rooms.................................... 3*29

Succession duty on transmission by death—Succession as to per
sonal security having foreign situs but de|iendent on provincial 
law for title ........................................................................................... 398

Succession duty on transmission—Situs of property—Statutory 
limitation to property “in the province” . .................................. 398

TENDER—
Requisites .............................................................................   666

Validity—Cheque on bank................................................................... 664
Of deed—Sale of lands—Specific performance.................................. 358

THEFT—
Receiving stolen property—Evidence .....................................  .... 914

THIRD PARTY—
Claim by defendant for relief over... ...................................... 910
Indemnity claim—iMayed application................................................ 501

Setting aside irregular third party notice ........................................ 601

See Parties.

TIME—
Extension of time for redemption—Mortgage action...................... 901

TORT—
Damages—Assignment of cause of action..............................  .. 107

Irregular joinder of defendants—Separate and alternative rights 
of action ............................................................................................... 533

Joint tort feasors—Verdict against one only................................ 671

TRANSLATION—
Foreign prisoner ignorant of English language—Trial.............. 180

TRESPASS—
By landlord on demised premises—Injunction.................................  212

Damages—Right of Possession—Landlord anil tenant.................. 9o-2

Ejectment as between trespassers—Unpatented land.................. 28

Special damage—Anticipated use of lands.................................... 850
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TRIAL—
Criminal case—Instruction ...................................................................... 509

For criminal offence—Election ................................................................ 256

Notice of trial—Close of pleading—Unserved co-defendant............. 007

Objections and exceptions ......................................................................... 509

Postponement—Damages for personal injuries—Discovery...........  918

Preliminary issue—Existence and validity of settlement agree
ment pleaded in Bar—Discretion to order preliminary trial.... 370

Postponement—Change of venue—Con. Rule 529 (</)—Conveni
ence—Foreign commission—Costs ......................................................... 910

Verdict of jury—Sufficiency ....................................................................... 880

Verdict—Special finding of two acts of negligence—Reversal of 
verdict as to one only.........................*......................................................... 654

TROVER—
Conversion by land owner—Tools of contractor................................. 834

TRUSTS—
Absolute deed in effect a mortgage—Rights of foreclosure and

Death of trustee—Power of his executors and trustees to con
vey ....................................................................................................................... 603

Power to postpone sale and distribution............................................ 497

Share certificate—Shareholder described as trustee for syndi
cate ..................................................................................................................... 310

Statutory appointment of beneficiary—Life insurance.................. 009

Statutory exemption of certain trustees from personal liability.. 310

UNCONSCIONABLE BARGAIN—
Illiterate grantor—Fraud ...............  230

VENDOR AND PURCHASER—
Acceptance by contract of vendor’s title—Caveat filed in Registry 
—Notice of adverse claim............................................................................. 127

Doubtful title—Trustee's power to convey............................................ 503

Notice of adverse claim liefore completion of purchase............... 7u

Sub-purchaser—Payment to obtain title from owner......................... 871

Summary application as to title—Doubtful question of construc
tion of will .................................................................................................... 117

Tender of deed ............................................................................................... 358

VENUE—
Change of, in civil action—Convenience of witnesses........................ 83

Change of venue—Convenience of place of trial................................... 910

Failure to serve notice of trial—Motion to change venue.................. 041
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VERDICT—
Defendants joined in notion of tort—Verdict against one only. 071
Excessive damages—Reducing on apjieal ... ..........................3X4, 380

VOTERS—
Amendment of voters' list ............... ...............  .............................. 843

VOTING—
See Elections.

WATERS—
Building dam—Lower riparian owners............................................ 024
Dam—Obstruction of stream—Flooding land*—Damages—Injunc
tion ...................................................................   082
Obstructing access to waters—Eminent domain ............................ 303

Pollution by sewage—Infringement of riparian rights................ 40

Public water supply—Meter*—Clandestine taking of water.... 793 

WILLS—
Codicil*—Net result—Construction ... ........ ................ 450
Conditional limitation—Divesting—Declaration of forfeiture.. 780
Construction—Devise to wife during widowhood—Remainder to
younger sons—Time of vesting........................................................... 238
Devise—Conditional limitation ....................................................... 786
Devisee of deceased partner—Accounting...................................... 381

Division of residue—Will and codicils—Interpretation........ 430

Effect of codicil—Bequest "in place and stead" of another—Sub
stitution for all purposes ................................................................. 430
General liequest—Prior conditional appointment of life insurance
if "not otherwise disposed of" ......................................................... 610
Ix-gacv—Confirmatory clause in codicil.............................................  436

Legacy in trust for widow with power to her to draw upon capi
tal—Proof of demand ......................................................................... 63
Life estate with power of appointment amongst class.................. 508
Life insurance policy—Conditional appointment of beneficiary—
Effect only at death of assured................................................... 610
Person to be ascertained by future contingency............................. 105

Power of disposal by cestui que trust—Enlarging lienelit* or 
estate—Vesting ............................................................................... 03
Power to postpone sale and distribution......................................... 497

Revocation by destroying—Presumption from not finding after
pro|ter search ....................................................................................... 45
Substitutional legacies .................................................................. 436. 472

Testamentary capacity—Delusion#—Understanding nature of act
and extent of property .............................................  522
Title of land—Application under Vendors and Purchasers Act- 
Doubtful question of construction of will................ . 917
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WINDING VP ACT—
Order of Court—When effective—Retroactive operation................ 475

Application to set aside judgment against company........................ 475

WITNESS—
Discrediting from denial of conversation—Interested party.... 44 

WORDS AND PHRASES—
“Accepts the title" ..........................................................  127
“All questions arising" ................................................................... 17
“Appeal" ................................................................................................. 275
“Collusion with" .....................................................................................  534
“Compelled to leave" .............................................................................. 323
“Confession" ...........................................................................................  5410
“Dispose of" ..................................................................................... 100, 600
“Herein liequeathed" .......................................................  457
“In general accordance with his powers"............................................ 224
“Instrument" ................................................................................  587
“Interest" .................................................................................................. 700
“Involves" ............................................................................................... 78
“Otherwise disposed of" ........................................................................ 009
“Owner or occupant" ............................................................................ 074
“Persons" ............................................................................................... 8ft
“Place and stead of" ............................................................................ 456
“Property in the province" ..........................................  398
“Requiring local investigation"......................................................... 14
“Shewing good defence" ...............................................................  78
“Substantial wrong" .......................................................................99. 103
“Train" ................................................................................................... 33

WORK AND LABOVR—
Interpretation of building contracts........................................... 1. 9. 17

Building contract with municipal corporation—By-law—Cor
porate seal ..........................................................................    271

Sub-contractor for work on identical terms.......... .......................... 078

Lien for labour and material, see Mechanics' Lien.

WORKMEN’S COMPENSATION—
See Master and Servant.

WRIT AND PROCESS—
Foreign corporation defendant—Service on person in Ontario— 
Motion by person served to set aside—Affidavit denying connec
tion with company—Insufficiency ................................................... 92ft

Name of party—Statement of claim annexed................................. 805

Non-resident—Service ex juris—Original contracting party..........  547

Service out of the jurisdiction—Cause of action where arising 
—Conditional apparences ............................................................... 915


