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PREFACE TO THE FOURTH EDITION.

The author of this work in publishing the fourth edi
tion, feels that he must be looked upon as being somewhat
like those actors who wake repeated farewell tours and
yet keep coming back to claim the patronage of the public,
for in the dedication of the third edition he made the
statement that *in all probability it would be the last
he would publish,” but owing to a gracious providence
naving spaved his life beyond the ordinary span, and to the
generous patronage that has been extended to the third
cdition, he has been ealled upon by the publishers to pre-
pare another edition,—a call of a nature not usnally re-

sisted by authors,

The work, as it now appears, has been thoroughly re-
vised and brought down to date with regard to all the
provinees and the colony of Newfoundland, and several

additions have been made to the Schedule of Forms.

The new chapter which was added to the third edition,
containing a programme of the usual proceedings at an
inquest in their consecutive order, is retained, as it has
proved of serviee to coroners. The general arrangement
adopted in the former editions will be found the same
in the present edition, and it may be repeated here that
when coroners use this work outside of Ontario, they must

refer to the latter part of each seetion to see if there are
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THE OFFICE

AND

DUTIES OF CORONERS

IN

CANADA AND NEWKFOUNDLAND.

PART 1.
THEIR OFFICE AND DUTIES GENERALLY.

NOTE~In the present edition of this work the reader will find
the gencral coroner's law, and the special coroner’s law of Ontario,
in the earlier part of each section; and the special law (if there is
any) of the other Provinces, and of the Territorics of Canada, and of
the Colony of Newfoundland, will be found wentioncd towards the
end of each section,

CHAPTER 1.

OF THE OFFICE AND APPOINTMENT OF CORONERS.

Sec. 1.-THE ANTIQUITY OF THE OFFICE .............. 1
' Z—QUALIFICATIONS AND DISQUALIFICATION 3
“  3—MODE OF APPOINTMENT g 6

See. 1.—THE ANTIQUITY OF THE OFFICE.

The ecommon law office of coroner is one of great
antiquity, and much learning and research have been
expended in shewing its origin and high repute; but any
lengthy remarks on these subjects would be unsuited to
a work designed for practical use. Tt will suffice to state
that the origin of the office is involved in obscurity, but
it is supposed to be coeval with that of sheriff, and to have

been instituted to aid in keeping the peace when the
B.c.—1




__.-

9 DUTIES OF CORONERS
Earls gave up the wardship of the county. [t was cer
tainly in existence in the time of King Alfred, and the
Coroner is mentioned in the charter of Athelstan to Bev
erly, anno 9 But in Crabb’s History of the English

| Law, 1st American edition, p. 149, it is stated that some

authorities are inclined to the view that the office was not
regularly instituted until the latter half of the 12th cen
tury.! Tn the case of In re Ward, 30 L. J. e. 775, Lord
Campbell <aid the office of coroner was a very ancient and
important office in the realm of England. That the cor
oner, next to the sheriff, is the most important civil officer

in the county, and that he performs the duty of the
sheriff when the sheriff is disabled from doing so by hav

ing a personal interest in the duties to be performed.

The precise designation of the officer appears to have
varied from time to time. TIn the reign of Richard the
First he was called Coronarius; in that of John, Corona
tor, or Custos placitorum coronw, because originally he
had the ('ll%ml‘\' of the rolls of the |»l<‘;l‘ of the erown.
In the reign of Henry the Second, he was called Serviens
regis, and in the Scotch law, Crowner, an appellation still
in use among uneducated persons,

According to Sir Thomas Smith, who wrote in 1583,
the name of the office came from the word “crowner”
or “coromator,” because “the death of every subject by
violence is accounted to touch the crowne, and to be a
detriment to it; in other words, a coroner was a represen-
tative of the crown.”

The coroner’s court is a court of record, and a eriminal
court.?

tJer. O, C., 6th ed., 2; lmpey, O. ', 473; Bacon on Gov., 66,

*4 Inst. 271; 2 Hale's I, C . v. Hendershott, 26 O. R. at
p. 682; The Queen v. Hammon " at p. 234 Jer., 6th ed., p.
63; Reg. v. Herford. 3 E. & E. 115: Davidson v. Garrett, 30 O. R.
at p. 65 and 660: Thomas v. Churton, 2 B, & 8. 475, 31 L. J. Q. B
139. But in the United States the coroner's court has been hel
not to be a court of record, see Crisficld v, Perine, 15 Hern. (N. Y.)
bt ] )
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In Newfoundland, the office of coroncr was abolished
by 38 V. e. 8, N. I, and all inquests subsequent to 17th
April, 1875, required to be held by stipendiary magis-
trates, who were given all the powers of coroners, except
the powers of summoning juries,

Sec. 2—QUALIFICATIONS AND DISQUALIFICATIONS.

Formerly the office of coroner was of such high repute
that no one under the degree of knighthood could aspire
to its attainment,® and in the reign of Edward the Third
a coroner was actually removed from the office because
he was a merchant! Tt has, however, now fallen from
such pristine dignity; and though still of great respcet-
ability, no qualifications are required beyond being a male
of the full age of twenty-one years, of sound mind, and
a subject of His Majesty, and possessing the amount of
education and mental ability necessary for the proper
discharge of the duties.*

These qualifications are no more than what all publie
officers by the common law are supposed, and ought, to
possess. The coroner has often a very delicate and very
important duty to perform, and it need hardly be said
that the proper discharge of that duty depends almost
entirely on his personal character and ability. Where
these are deficient, scencs sometimes occur at inquests
which throw diseredit upon the office of coroner.

Coroners generally in Ontario are not competent or
qualified to be justices of the peace during the time they
exercise their office. But an exception is made in terri-
torial and temporary judicial districts, where stipendiary
magistrates may be appointed coroners for sueh distriets.”
'3 Ed. L e 10,
“1It is said a coroner ought to have sufficient property to answer

all such fines and duties as belong to him.
"R, 8. 0, c. 88, & 8 and see chap, II.
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And provincial eoroners appointed in Ontario for lholding
fire investigations are justices of the peace for every
county and part of Ontario by virtue of their office.”

1t is not lawful for a coroner to conduct an inquest in
any case where loss of life has been caused at or on a
railroad, mine or other work whereof he is owner or part
cwner, cither as a shareholder or otherwise, nor in any
like case at, or on, a work where he is employed as medical
sttendant by the owner thereof, or by any agreement, or
understanding, direct or indireet, with the employees at,
or on, such work.”

Coroners when employed in the serviee of exceuting
the process of the High Court or of the County Courts,
must not divectly or indirectly purchase any goods or chat-
tels, lands or tenements by them exposed for sale under
execution.

Before acting as coroner, the oath of allegiance and
the oath of office should be taken," sinee holding an in-
quest without taking these oaths would subject the coroner
to a penalty, although his acts wounld probably be legal.

Cloroners in Ontario ave expressly excepted from those
persons who are ineligible or disqualified to sit and vote
in the Legislative Assembly of that provinee.”

In Quebec.—No coroner in this provinee can be a jus-
tice of the peace in cases arising out of facts which have
been the subject of an inquest held by him, and every
act so done by such coroner is absolutely void," and in the
case of the Queen v. Graham, S Que. Q. B. Crown side
167; 2 Can. Crown Cases 388, Mr. Justice Ouimet held
that in Quebec a coroner is not a J. P. within the mean-
ing of section 587 of the Criminal Code, 1892,

‘R. 8 0. ¢ 275 = 11.

RoB O.¢ 9, 0.7
. 'R. 8 0.c 17, & 37: R. & O, . 86, 5. 8; see Forms Nos, 2
&4

*R. 8 O. 1807, c. 12, &

“R. S 0. 1807, ¢. 12, « 8.




DUTIES OF CORONERS. 5

A physician who is at the same time a coroner and who
attended a deceased person, on whose body an inquest is
called for, is not competent to hold sueh inquest.*

In Nova Scotia—By R. S. N. 8., 5th series, ¢. 75,
. 19, holding a tavern or shop license would disqualify a
person from being a coroner in that provinee. And when
an inquest is to be held in Nova Scotia upon the body of
a person killed in a mine aceident, no person having a
personal interest in, or employed in, or in the management
of, the mine in which the explosion or aceident oceurs,
or any relative of the deceased person, ean aet as coroner
therein.*

In New Brunswick every coroner hefore undertaking
or performing any of the duties pertaining to his office
must take, before the person to whom the dedimus potes-
tatem is directed, the oath of allegiance, and also the oath
set out in the appendix of forms No. 4}, and the per-
son before whom such oaths are taken <hall immediately
after the taking thercof, return the dedimus potestatem
to the provincial secretarv, together with a certificate
under his hand of the time and place of the taking of such
oaths.®

In Prince Edward Island, coroners must reside in
their respective counties.* The oath of office and allegiance
must be taken before the Licut.-Governor in Council, or
the Lieut.-Governor, or before the Chief Justice of the
Supreme Court, or any assistant judge of said court, or
before any of the county court judges of the county. And
the person administering the oath delivers to the coroner
a certificate under his hand, that the oaths were duly
taken before him, and this certificate must be filed in the

*In ve Haney v. Medd, 34 C. L. J. 330: 57 V. ¢. 26, Que.
*R. 8. N. B.c. 8 s 24

43 V.c. B, N. B.

¢ See Art. 1865, P. E. 1.
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office of the provincial secretary before the coroner enters

upon the duties of his office.”

In British Columbia, a coroner, before acting in his
office, should take the oath of allegiance,® and the oath
of office,” either before persons appointed by the Lieut.

h
u

y
3
‘
{
4
8

Governor in Council for the purpose, or before a stipend

iary magistrate, or justice of the peace, who shall have
been lawfully acting as such and sworn. No fee can be
demanded or received for administering these oaths, The f
caths so taken are to be transmitted by the person admin
i>l«'l‘il!; the same to the pl‘u\inw:nl secretary, who files
them in his office.”

In Manitoba, coroners cannot be justices of the peace,
but “under special circumstances and in view of the

public convenience, and in the promotion of the publie
interest,” the Lieut.-Governor in Council may, by special
commission under the Great Seal, confer upon one and the
same person the offices of coroner and justice of the
peace; and during the time the person holds such com-

PGS o vt <.

mission he can exercise and perform the duties of both

offices.”

Sec. 3.—~MODE OF APPOINTMENT.

In England, coroners are of several kinds—such as by
virtue of office, by charter, privilege, or commission, by
( election, ete. Those by virtue of their office are the Lord
‘ Chief Justice and the other judges of the High Court, who

are said to be sovereign coroners. and have jurisdietion in
all parts of the realm.’ But in Ontario coroners must be
| specially appointed by the Lieut.-Governor by commission

80 V.ec 14.88 1,2, 3, P. E. 1
* See Form No, 3

"See Form No. 5

561 Vie. e. 50, ss, 4 & 5, B. C
'R. 8. M., c. 93, 8. 8

2 Hale, 53.
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under the Great Seal;' unless, indeed, the Chief Justice
and the other judges of the Supreme and High Courts
in Canada are sovercign coroners virlute officii, in a similar
manner to the judges of the corresponding courts in Eng-
land. One or more coroners are first appointed for each
county, city and town and for any provisional judicial,
or territorial district, or provisional county, or for any
portion of the territory of Ontario not attached to a
county for ordinary municipal and judicial purposes.* The
appointments are generally made upon the recommenda-
tion of a member of parliament, or other person possessing
influence with the executive.

‘When one county separates from another, the muniei-
pal law of Ontario requires the Lieut.-Governor to appoint
one or more coroners for the junior county, whose appoint-
ments take effect on the day the counties become dis-
united.”

With regard to the number of coroners for any county,
city or town in Ontario there is no regulation. The num-
ber not being limited, the appointments are in part gov-
erned by the requirements of the locality, and possibly in
part by the energy shewn by those seeking the office.

By section 22 of The Statute Law Amendment Aet,
1908, Ontario, power is given to the Lieut.-Governor
from time to time to appoint a coroner, to be designated
“The coroner for the city of Toronto,” and from and
after such appointment all coroners or associate coroners
theretofore or thereafter appointed in and for the county of
York shall as to the city of Toronto, have and exercise

'It is said that in some counties the clerks of the peace claim the
right to retain in their custody the coroners’ commissions. If the fees
are paid and oaths taken, there is no authorvity for their doing this,
unless the commission contains the names of more than one coroner,
when it should not be given to any particular one, but should be re-
tained by the clerk of the peace.

'R. 8. 0. c. 97, s. 1 (1897).
*R. 8. 0. c. 223, s. 46, 49 (1897).




——_—T

8 DUTIES OF CORONERS. i

within the city of Toronto the powers only of associate
coroners for the said city, but this does not limit the power
of the Lieut.-Governor to make further appointinents
of associate coroners for the city of Toronto from time to
time. The powers and duties of the coroner of the city
of Toronto so appointed, and of ail associate coroners in the
said city respectively, are to be defined by and be exercised
subject to such regulations as may from time to time be
made by the Lieut.-Governor in Couneil.

Whenever the death of any person appears to have been
caused by an accident upon a street, or highway, in the

city of Toronto in the operation of any railway or street
railway or electric railway on or across anv street or high-
way, the Crown Attorney for the county of York must
direct the coroner, or one of the associate coroners in the
city of Toronto, to hold an inquest upon the body of the
person so dying, aund the coroner or associate coroner to
whom such direetion is given shall issue his warrant and
Lold an inquest aceordingly.

And by this Act of 1903, section 4 of the Coroners
Act, does not apply to, or be in force, as to inquests in
the city of Toronto. Nor does it apply to investigations
beld in the eity of Toronto under section 6 of the Coro-

ners Act.

The coroner for the city of Toronto by this Statute
Law Amendment Act, 1903, is paid sueh salary, not ex-

ceeding $1,500, as may be fixed by Order in Couneil, to be
paid by the eity half-yearly and is in lien of all fees which
would otherwise be payable to him, and the city is en-
titled to be reimbursed out of the Consolidated Revenue
Fund one-half the amount of such salary, by the Ontario

Government.

And by the same Statute Law Amendment Act, 19083,
any coroner within whose jurisdiction the body of a per-
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son is lying upon whose death an inquest ought to be held,
may hold the inquest.

Under the pawer to make regulations with regard to
the coroner of the city of Teronto the following regula-
tions have been made up to the present time (1904).

1. Tmmediately on any death being reported to any
police officer in the city of Toronto under eircumstanees
that appear to require investigation by a coroner, it shall
be the duty of such police officer forthwith to report the
same to the coroner for the eity of Toronto.

2. It is the duty of the coroner for the city of Toronto
upon receiving any report as to a death within the limits
of the city of Toronto under circumstances appearing to
require investigation by a coroner, forthwith to make such
enquiry as may be necessary in the premises, and either
personally to investigate the circumstances under which
the death in question has oceurred, and to hold an inquest
if he is =0 advised, or to request some associate coroner
for the city of Toronto to issue a warrant and make an
investigation, or hold an inquest. And in making such
requisitions the coroner for the city of Toronto shall appor-
tion the work as equitably as possible amongst the several
active associate coroners for the city of Toronto.

3. It shall be the duty of an associate coroner, upon
the receipt of a requisition to make an investigation or hold
an inquest, signed by the coroner for the city of Toronto,
or by the crown attorney for the county of York, as the
case may be; forthwith to issue his warrant with such
requisition thereto attached, and file the same at any police
station in the city of Toronto, and proceed to make an
investigation, or hold an inquest. And no fees shall be
payable to any associate coroner in respect of any investi-
gation or inquest held by him, unless the warrant and the
requisition in that behalf, have been so filed by him.
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4. The requisition hereinbefore referred to, signed by
the coroner for the city of Toronto, or by the county
erown attorneyv for the county of York, as the case may
be, shall take the place of the declaration referred to in
section 4 of “The Aet respecting Coroners,” so far as the
same relates to investigations and inquests in the city of
Toronto.

In Ontario, * provincial coroners,” for purposes of
holding fire investigations, are appointed by the Lieut.
Governor in Couneil under the Great Seal. As to these
coroners, =ce further on in this seetion,

The coroner, according to the definition at common
law, is an officer of the king that hath cognizance of some
pleas of the crown:® but there are several duties imposed
by statute. The tenure of office is during the King’s
pleasure and the coroner’s residence within the province;®
but practically he holds office for life. Like other officers,
he may be removed for several reasons, which will be
further noticed under Chapter V.,

In Quebec, the judges of the Court of Queen’s Bench,
crown side, are coroners in and throughout the province.

In Nova Scolia, coroners for the respective counties are
appointed from time to time as occasion requires, by the
Lieut.-Governor in Council. And in this province, in
the absence of the coroner, an inquest may be held before
a justice of the peace.” But for the city of Halifax and
town of Dartmouth there are special provisions with re-
gard to inquests in those municipalities.

In this province coroners are sworn into office before
a judge of the Supreme Court, or the warden of the
county.®

‘R. B. 0. (1897) ¢, 275
* Their pewer in proc
away by Magna Charta, c. 17,
®See the Commission Form, No. 1.
"R. 8. Nova Scotia, 5th series, 1884, ¢, 17, ss. 1, T
*1g., 8 1

s, 1
ing to trinl and indictment was taken
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And in Nova Scotia by the Revised Statutes of that
province, new series 1900, chapter 37, which is styled—
“The Medical Examiner (Halifax and Dartmouth) Act,”
—it is enacted for the purposes of that chapter, that the
Nova Scotia Hospital and buildings and grounds in con-
nection therewith, shall be deemed to be part of the town
of Dartmouth, and that no coroner for the county of
Halifax, shall hold any inquest within the city of Halifax,
or the town of Dartmouth. And the Act provides that
the Governor in Council may from time to time as a
vacaney occurs, appoint a person to be medical examiner
for the city of Halifax, and for the town of Dartmouth.
The person so appointed must be a medical practitioner,
who has been registered under the provisions of the Medi-
cal Act of the provinee, for not less than four years next
before the date of such appointment. He holds office
during pleasure, and before entering on the duties of his
office, must take, and subseribe, before a judge of the
Supreme Court, or a judge of a County Court, an oath
in the form given in the Aect, that he will faithfully per-
form the duties of such office; which oath when so taken
and subseribed shall be filed with the provineial seere-
tnl'}'.n

The medical examiner may appoint a person appointed
by the Governor in Council, to act as deputy for him in
the case of his own illness, absence or other inability to
perform his duties,

Such deputy must have the same qualifications as those
required of the medical examiner, and when acting in the
place of the medical examiner, the deputy has all the
powers conferred upon the medical examiner; and for any
service performed by him as such deputy, he is entitled
to the same fees as the medical examiner for similar ser-
viees,

*R. 8. N, 8. 1900, c. 37, ss. 1, 2, 3, 4.
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Before entering upon his duties the deputy must take
and subseribe an oath similar to that required of the medi-
cal examiner, which oath shall be taken and filed in the
same manner as direeted for the oath taken by the medi
cal examiner.'

In New Brunswick, under C. S. N. B. 1903 ¢, 124,
8. 2, the Lieut.-Governor in Council may, whenever he shall

think fit, appoint onc or more coroners in and for each

county in the provinee,  And in New Brunswick, section
31 of 63 V. c. 5, states:—" Nothing in this Act shall pre-

judice the jurisdiction of a judge of the Supreme Court
exercising the jurisdietion of a coroner by virtue of his
office, and such judge may notwithstanding the passing
of this Aet exereise any jurisdiction previously exercisable
by him in the same manner as it thi= et had not been
passed.”

In Prince Edward Island, the Lieut.-Governor in
Couneil is authorized by an Act passed in 1855 to appoint
one or more coroners in and for each of the counties of
Prince, King’s and Queen’s, in addition to the then exist-
ing coroners, and these coroners must reside in their re
spective counties unless they come within the provisions of
58 V. e. 4, hereafter mentioned. In the absence of a
coroner an inquisition may be held before a justice of the
peace;' and by 51 V. e. 12, s, 38, P. E. 1., the coroners
of the county of Queen’s connty are coroners of the city
of Charlottetown, but are not to exercise anv power or
authority over the eity relative to civie matters. And by
58 V. e. 4, P. E. 1, the Lieut-Governor in Couneil can
appoint a coroner, or coroners, to act in and for any county
in Prince Edward Island, notwithstanding that such coro
ner does not reside in the county for which he is appointed.

In British Columbia, the Licut.-Governor in Couneil,
from time to time, and wherever he shall think fit, appoints

"R, 8 N, 8, 1900, c.
189 V. ¢ 17, 8. 4. P. E. 1

e
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one or more corvoners, cither for the whole provinee or for
any less extensive jurisdiction, as he may deem proper.*

In Manitoba, coroners are appointed by the Licut.-
Governor in Council under the Great Seal, and the
appointments are for the whole provinee.®

In the North-West Territories coroners can be ap-
pointed by the Licut.-Governor, from time to time, for
the whole territories, and the Indian Commissioner for
the territories, the judees of the Supreme Court, the Com-
missioner and assistant  Commissioner of the mounted
police, are also ex officio coroners for the territories.*

In Keewatin, the Lieut.-Governor, who is the Lieut.-
Governor of Manitoba for the time being, appoints the
coroners for the distriet.”

In Manitoulin, all coroners residing, on 23rd March,
1888, in that portion of Algoma set apart as “The Tem-
porary Judicial District of Manitoulin,” ceased to have
any authority in the remainder of the distriet of Algoma,
and became coroners for the temporary judicial distriet,
without new commissions, by the same tenure of office and
withont again taking the oaths. The Lieut.-Governor of
Ontario appoints the subsequent coroners for Manitoulin.®

By (. 8. O. (1897) ¢. 86, s. 8, a Stipendiary Magistrate
for any territorial or temporary judicial district in On-
tario may be appointed a covoner for the distriet. This
is one of the exeeptions to the general rule which dis-
qualifies a justice of the peace from being made a coroner
in Ontario.

In Newfoundland, the office of coroner was abolished
after 17th April, 1875, by 38 V. e. 8, N. F., and Stipend-
iary Magistrates were given ex officio all the powers of
coroners, except the power of summoning juries.

*B. C, Statutes, 1807, ¢, 50,

*R. 8. Man. e, 32, s«. 2, 8: and by the same Act all former ap-

pointments for the several counties of the provinee are extended to
the whole provinee,

‘RS Can, e, 00, & 82, and Criminal Code. Part 45, p. 103,
7. 28
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CHAPTER IL

THE DUTY AND AUTHORITY OF CORONERS GENERALLY.

SEC. 1.—AS CONSERVATORS OF THE PEACE.......... 14
“ 2—IN INQUESTS OF DEATH............ S P R T
3—TO INQUIRE INTO THE ORIGIN OF FIRES.... 39
4 —T0 RETURN INQUISITIONS...ccoovsivnisersiny 4 i
5~T0 EXECUTE PROCESS .......ccc000. e dhe |0 !
6.—OTHER DUTIES ........ e aiaie s . 61
SEC. 1.—AS CONSERVATORS OF THE PEACE !

The duty and authority of coroners generally will be
considered in this chapter. Their particular duties and

mode of ]»l‘(u'vl'llillu' will be treated of hereafter.’ ‘
The powers of coroners are judicial and ministerial.
Judicial, as in the case of inquests upon bodies, and must
be executed in person and not by deputy in Canada, except
in those parts of Canada where deputies can be appointed
by the statute law, as in Nova Scotia, see p. 11.*  Minis-
terial, as in the execution of process of the courts, and may €
be executed by deputy.’ !
Coroners in former days were the prineipal conserva- !
tors of the peace within their counties, and may now bind ¢
to the peace any person who wakes an affray in their 4
presence.' And in England their duties extended to hear- o
ing appeals of felony, taking the appeals of approvals, and
the confession and aspirations of felons who had fled to P
sanctuary, keeping a record of outlawries, and inquiring Y
for and securing to the King treasure-trove, wrecks, deo- h
dands, and the forfeited ehattels of felons, is
u

' See Part I1.
*Impey O. C. 473; 14 Ed. 1

*Jer. 0. C. 10, 121; Rez v. Ferrand, 3 B. & Ald. 260; 22 R. R
373. y

¢1 Bac. Abr. 491; 2 Hawk. P. C. ¢. 28, 8. 5.
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In Ontario by R. 8. O. (1897) ¢. 86, s. 8, coroners are
forbidden to act as justices of the peace during the time
they use or execute their office, but in the case of Kerr
v. The British American Assurance Company,’ it secms
to have been admitted that a coroner was a justice of the
peace by virtue of his office, Morrison, J., saying that
Mr. J. H. Cameron, Q.C., very properly conceded on the
argument, that a coroner is a magistrate; and Adam Wil-
son, J., concurred in the judgment, which was, that a
coroner is a magistrate who may give a certificate of loss
under an insurance policy. At the time this case was de-
cided, the Ontario Statute law in this respect was the same
as it was up to the passage of 54 V. c. 37, Ont., by s. 1
of which Act, provincial coroners can be appointed by the
Lieut.-Governor in Council who are both coroners and
Justices of the peace for every county and part of On-
tario for the purposes of holding fire investigations.®

Sec. 2—IN INQUESTS OF DEATILI.

A coroner has not an absolute right to hold inquests in
every case in which he chooses to do =0,” hut when it is
made to appear to any coroner in Ontario that there is
reason to believe or suspect a deceased person came to his
death from violence, criminal or unfair means, or by
culpable or negligent conduet of others, under such eir-
cumstances as require investigation and not through mere
accident or mischance, or upon being notified by the pro-
per authorities of the death, no matter from what cause,
of any prisoner confined in any gaol, penitentiary, prison,
house of correction, lock-up house, or house of industry, it
is the duty of such coroner to hold an inquest forthwith
upon the body, except in the case of a death taking place

*32 U. C. Q. B. 569.

¢See C. 8. 0. (1897) ¢, 275, ss. 2, 3, 11.
" See also ¢. xii., 5. 1.
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in any county house of industry, in which ease such in
quest shall not be necessary unless, after notification, the
county crown attorney believes that such death took
tion. This

is the language of the R. 8. of Ontario, ¢, 97, ss. 2 and 3

place under cireumstances requiring invest
except the words in italies “or suspeet™ and “eriminal,”
which are taken from the N. B, Aet, C. 8. 1903 c. 124,

and it places the question of holding inquests in a clearer

light than the old statute of Edward 1., De officio coron
atoris, which l‘ﬂ!'rlul'\v\ lw;M.lIHi and detined the duties
of coroners, “,\ this latter statute the coroner was diree
ted to hold an inquest on information of any “ being slain
or suddenly dead.” and although dving suddenly was al
wiays ]nhr]\x'.!wl 48 not mesn il:._’ 'l\‘.«l]r !‘l'wm :lp\-]v'u“\.\'.
fever or other vigitation of God, vet it left room for the
very improper practice to spring up of holding inquests on
the bodies of all who died suddenly. There is now no
excuse for such a custom: and the coroners who hold
inquests without the proper information or notice, are
greatly to blame. And in Ontario no fees can be claimed
unless, prior to issuing the warrant for summoning the
jury, the coroner makes a declaration in writing under
oath" stating that from information received by him, he
is of the opinion that there is reason for believing that the
deceased did not come to his death from natural causes
or from mere aceident or mischance , but from violenee or
unfair means or culpable or negligent conduet of others
under circumstances requiring investigation by a coroner’s
inquest, unless the inquest is held upon the written request
of the crown attorney, or in the districts of Muskoka,
Parry Sound, Rainy River and Nipissing, upon the
written request of a stipendiary magistrate, or the inquest
is held on the body of a prisoner.® The langnage of
Chief Justice Jervis is very appropriate to the subject. Ile

' See form No. 14,
"R, 8. 0. (1897) c. 97, ss. 3, 4

P o, ey
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says: “Coroners ought not in such cases, nor indeed in
any case, {o obtrude themselves into private families for
the purpose of instituting inquiry, but should wait until
they are sent for by the peace officers of the place, to
whom it is the duty of those in whose houses violent or
unnatural deaths occur, to make immediate communica-
tion, whilst the body is fresh, and, if possible, whilst it
remains in the same situation as when the person died.”
And before holding any inquest in Ontario the coroner
must notify the county crown attorney of his intention
so to do, who, if so directed by the Attorney-General, shall
attend the inquest, and in case he so attends, he may, if
he thinks fit, examine or cross-examine any witnesses called
at the inquest, and the coroner shall summon such wit-
nesses as the county crown attorney may direct.?

It is very desirable, as will be seen hereafter, that an
inquest (when there is occasion for one) should be held
with as little delay as possible; yet nothing can be more
reprehensible than unseemly haste, instead of waiting until
properly acquainted with the necessity for an inquiry.*

Cases may occur like one that happened in Ontario,
wherein two separate coroners commenced to hold two
separate inquests on the same body and finally the question
as to which coroner was in the right, was settled by one
of the juries complaining to the Attorney-General of the
inconvenience they were put to by repeated adjournments
owing to the doubt existing as to which coroner had the

The language of Lorp BEriessorovan, C\J., in Rex v. Kent
(Justices) 11 Bast, 229, is very much to the same effect and he pro-
nounces the conduet referred to as ** highly illegal.”

160 Vie. c. 14, 5. 24,

* ('oroners have been known to arrive before death has taken place,
and to have watched the advent of that which gives them jurisdiction
with an avidity far from being creditable. An inquest must always
be a painful proceeding to those who generally have charge of the
hody, more particularly when accompanied by a post-mortem examina-
tion: and eoroners who wantonly give additional pain to that which

a endden death has already eansed, cannot be too strongly condemned.
n.c.—2
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best right to proceed w ith the i\u‘llil'_\'. Th ‘\!Inl‘nvv\—( en-
eral was reported to have investigated the case and to have
given his opinion as to which coroner was the proper one
to hold the inquest, and that appeared to have settled the
dispute.*

Referring to this unseemly haste on the part of coro
ners, Stephen, .J., remarked in Reg. v. Price, 12 Q. B. D.
247, —“ Nothing can justify such interference except a
reasonable suspicion that there may have been something
peculiar in the death, that it may have been due to other
causes than common illness.” And in the United States
it has been held that unless the circumstances indicate that
the death has occurred from other than natural causes,
no inquest should be held. A, & E. Encyclopaedia of Law.,
Vol. 7, p. 604. But in Reg. v. Stephenson, 15 Cox, C. (.
679, it was held a coroner had power to hold an inquest
where he has reasonable suspicion that death is due to
other causes than common illness. However the presump
tion in the United States, and no doubt in Canada also,
is that when a coroner acts he does o in a proper case.”

The power of justices to decline allowing items in
coroners’ accounts for holding inquests, which in their
opinions were unnecessary, was tried before the Court of
King’s Bench in England, in Rex v. Kent (Justices), 14

*In cases of this kind, which may occur without any impropriety,
or unseemly haste, on the part of either coroner, it would seem more
dignified if one of the coroners gave way, even at the expense of the
undignified, but private act, of tossing a copper. This difficulty has
occurred in the United States as well as in Canada, for an amusing
case occurred there a short time ago. A young man committed suicide
and two coroners were notified of the case. Both boarded the same
train to secure the body. When they left the cars they raced together
for the place where the body was, only to find a justice of the peace,
an officer who can, in some cases, hold inquests in the United States,
had secured the body and adjourned the inquest, The report stated
that both coroners claimed the remains, and had a hot time over them.

*In one year in one city in Canada out of eightv-six coroners’
warrants issned to hold inquests no less than thirty-eight were with-
drawn. The withdrawals by one coroner alone were over half the
number he issued! Such facts imply that warrants for inquests are

sometimes issued in great haste, and hefore it is known whether an
inquest may be properly held.

£
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ast, 209, when the court refused to compel the justices
to allow an item in the coroner’s account, which had been
struek out because there was no ground for holding the in-
quisition. And it has been held in Ontario, that if the
justices audit the accounts before them at all, the Super-
ior Courts will not review their decision.”

But if the coroner exercises a reasonable diseretion in
coming to a conclusion it is made to appear to him”
there is a proper case for an inquest, his judgment in
the matter will govern, and the Board of Audit in Ontario
will not be justified in refusing to pass proper items of his
account, provided the coroner has made the declaration in
writing under oath above mentioned.”

Let it be borne in mind, then, that no inquest is now
justifiable unless the deceased person came to his death

from violence,® or unfair means,” or by culpable' or negli-

gent conduct' of others, under such circumstances as
require investigation, unless the deceased was a prisoner
confined in a gaol. The jealous care with which the law
watches over the safety of all imprisoned, renders it pro-
per and necessary to hold inquests upon the bodies of such
persons, whether they die a natural death or not; and the
statute above mentioned requires those having charge of
such prisoners immediately to give notice of the death
to a coroner. Formerly in all cases of the death of a luna-

T In re Pergus and Cooley, 18 U, C, Rep. 341,

*In judging whether a death is comprehended under any of these
terms, they must be read in connection with the words * under such
cireumstances as require investigation,” for every death from violence,
negligent conduet, ete,, need not of necessity require investigation,
For instance, if a man is chopping by himself, and in felling a tree it
strikes and kills him, without there being any reason to suppose he
wilfully placed himself in its way, there would be no circumstances
connected with his death ealling for investigation, although caused by
“violence.” On the other hand, if another man was chopping with
him and the eirenmstances of the death were such as would appear to
require investigation, an inquest might properly be held.

* See the previous note,

" See note 3.

' See note 3.

¢ Davidson v. The Quarter Scssions of Waterloo, 22 U, ', Q. B. 405,
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tic in a private asylum in Ontario inquests had to be held,
but the law has been changed and now when a patient (ies
in a private lunatic asylum, a statement of the cause of the
death, with the name of any person present thercat, must
be forthwith drawn up, and signed by the medical attend
ant of the house, and a copy duly certified by the pro
prietor or superintendent of such house must, within forty
'fylt[ hours after the death, be sent by the proprietor or
superintendent to the nearest coroner.”

But it does not necessarily follow that, upon receipt
of this statement, an inquest must be held. It is merely
a notice to the nearvest coroner of the death, and he should,
on its receipt, enguire whether the eircumstances attending
the death ecall for investigation, and, if they do not, he
should proceed no further.

asonable wu-}riwinu as to the

In (‘fm/w if there
cause of, and circun attending, the death of any
patient in a lunatic asy 1, the coroner must summon a
illl'.\ and hold an i!|n|w»lv‘

The Revised Statutes of the Provinee of Ontario (1897)
c. 97, s. 3, require an inquest to be held on the death of
& prisoner in the penitentiary, but the Dominion statute
relating to penitentiaries in all the provinees, including
Ontario, states, that if a 2onviet dies in a penitentiary and
the inspector, warden, surgeon or chaplain has reason to
believe that the death of such conviet arose from any other
than ordinary causes, he shall call upon a coroner having

|

jurisdiction, to hold an inquest upon the body of suel
deceased 1“!!1\’i<|. and upon such requisition I.-' one or
more of the officers named, the coroner shall hold an in
quest on the body of the deceased conviet, and. for that
purpose, ]ll‘ :|1|-] IIH‘ illl'\. .'mll :nll l'l!lw)‘ persons nece ~~:|I'H\

attending the inquest, are to have admittance to the prison.

0. (1897) 318, s. 44 see forms Nos. 12 & 13
R. 8 Que. Art, 3208; see R. 8, (. ¢, 182 (1359

T, L Ay B
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The language of this Dominion statute does not ex-
pressly take away the right a coroner has to hold an
inquiry upon the body of a deceased convict when a pro-
per case for one is otherwise brought to his notice, but, to
avoid any unseemly conflict, or any diffieulty in obtaining
admission to a penitentiary, when a coroner thinks it
proper to hold an inquest, the requisition mentioned had
better be obtained from one of the proper officers of the
institution. If such is refused, the coroner would be jus-
sified in not holding an inquest.

The statute of Ontario for the protection of infant
children provides that no person shall retain or receive
for hire, or reward, more than one infant: and, in case of
twins, more than two infants, under the age of one year,
for the purpose of nursing, or maintaining such infants
apart from their parents, for a longer period than twenty-
four hours; except in a house which has been registered
by the municipal council of the locality; and in case of the
death of an infant in any such registered house, the person
registered must, within twenty-four hours after such death,
cause notice thereof to be given to the coroner for the
district within which the infant died, and the coroner
must hold an inquest on the body unless a certificate under
the hand of a registered medical practitioner is produced to
him by the person so registered, certifying that such medi-
cal practitioner has personally attended or examined the
infant, and specifying the cause of its death, and the coro-
ner is satisfied by certificate that there is no ground for
holding an inquest.* Tnquests in these cases appear to be
exceptions to the general rule in Onlario, which, under
section 4 of R. 8. O. (1897) e. 97, requires a coroner to
take the oath therein preseribed before issuing his war-
rant to summon a jury, to entitle him to fees,

When judgment of death has been executed on any
criminal, it is the duty of a coroner of the distriet, county

‘R. 8. 0. (1897) c. 258, s. 8.
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or place to which the prison where the offender was exe-
cuted belongs, within twenty-four hours after the execu-
tion to hold an inquest on the body of the offender, and
the jury at the inquest shall inquire into and ascertain
the identity of the body, and whether judgment of death
was duly executed on the offender. In these cases the
inquisition must be in duplicate, and one of the originals is
to be delivered to the sheriff. No officer of the prison

or prisoner confined in the prison shall in any such case

be a juror on the inque

The coroner being a judicial ofticer when holding in
quests must, in Canada, as stated in Part 1., act in person,
and not by deputy,® unless the power to appoint a deputy is

expressly given by statute. In Ontario no such power is

given by statute, but in some other parts of Canada that
power 18 S0 given,

In what manner coroners should require the facts
justifving inquests to be evidenced before they proeeed to
hold them, must generally depend upon the circumstances
of each case.™ By analogy to other legal proceedings, the
information should be on oath, and the Government in
Ontario will not now pay accounts for inquests unless they
are accompanied by the information on oath mentioned
in Part 1., e, ii., 5. 2. TFor the form of the information,
see Form No. 10, and for form of oath see Form No. 14

Generally the inquiry can oniy be taken upon view of
the body (super visum corporis) and must be restricted

¢ 3 V.oe. 20, s, 944, Dom., being the Criminal Code, 1892,
* Wood's Inst, 64, ¢. 1; Rex v. Ferrand, 3 B. & A. 260; 22 R. R,
1 Chit. 745

" A coroner has jurisdiction to hold an inquest, and is Jjustified
in aeting, upon information, which, if true, wonld make it his duty to
hold an inquest if he believes the troth of the information:” Reg v.
Stephenson et al., 13 Q. B. D And in that case HAWKINS, J.,
said :—* Jurisdiction to inquire cannot depend upon the actual resnlt
of the inquiry.” And Lord Chancellor SELBORNE, in the case of In
re Hull, stated :—* T myself entirely agree with the opinion that the
officious interference of coroners, when not sent for, and when they
have received no notice from any public authority, would be in many
eases a censurahle excess of their duty.” '
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to the cause of death of the person upon whom the inquest
is taken. Any exception to this must depend nupon very
special cireumstances, or special enactments by statute, see
Part IIL., e. xii., ss. 7, 12.

If a coroner takes an inquisition without a view of the
body, he may take a second inquisition super visum cor-
poris, and that scecond inquisition will be good, for the
first would be absolutely void. 2 IHale I, C, p. 58,

If the body is not found, or is too decomposed for a
view, an inquest should not be held by a coroner, anless
he is given a special writ, or commission for the purpose,
but an inquiry by magistrates, or other authorized justices
who may procced on the testimony of witnesses without a
view, should be made. 2 Hawk. P. C., c. 9, 5. 23.

The question as to how much of the body must be
forthcoming to warrant an inquest, depends npon whether
the portion produced can possibly throw any light upon the
cause of death. In cases of suspeeted poisoning any por-
tion whatever might supply evidence one way or the other;
and in cases of burnt bodies even the ashes might prove of
importance. While on the other hand, an inquest might be
held on a considerable portion of a body which would
afford no evidence of the cause of death, or possibly it
might be found the original owner of the portion was still
alive! No general rule can be laid down on this question.
Coroners should exercise a careful judgment in the matter
after fully considering all the circumstances of each ease
that can be ascertained, and if there is any reasonable
doubt regarding the propriety of an inquest, let the doubt
he given against holding it, and leave the inquiry, if one is
necessary, to the magistrates, TIn a case where the coroner
caused a body that had been buried to be disinterved, and
just looked at the face of the deceased and then ordered
the corpse to be again covered up, it was held not a suffi-
cient view. That he should have had an opportunity of
seeing whether there were any marks of violence, and of
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ascertaining from the appearance of the body, what was
the occasion of the death; and at the time that he took
the view, the jury should have attended him that they
might have had the advantage of his remarks on the appear
ance of the body exhibited, and that the jury and coroner
sliould see the body at the same time.*

And in the case of Rex v. Bond, 1 Stra. 22, the filing
of an inquisition taken five years after the death, upon a
view of a skull, which the coroner assured the jury he
knew by a particular mark was the skull of a cer
tain deceased person, was stayed by the court. If
a body has been so long buried as to afford no information
a coroner is not justified in causing it to be disinterred,
and if he does so, he may be fined.” It is usually supposed
that in an ordinary grave, a body will become skeletonized

in about ten years.' Yet the skeleton alone might afford
verv material evidence in some cases as mentioned in
Part L, e. v., 8. 1.

The inquest and inquisition being judicial acts they
must not be done in Canada on a Sunday. The criminal
law is under the jurisdiction of the Dominion Parliament,
and the observance of the Lord’s Day can only be governed
by Dominion statutes.’

Where there are several coroners for the same place,
an inquest may be taken by one or more; but when one
proceeds alone in the matter, the acts of others will be
void.*

*Rex v. Ferrand. 3 B. & Ald. 200: ruling cases, vol. 7 (King's
fench, 18100,
*2 Lev. 140; and see post Part L, ¢. 5, s, 1, and Part IL, ¢, 12, 5. 9
» Pidy

Vol. 1., p. 135,
}: Daking' Cas Saund. 200; Jervis O, C., 6th ed.,, p.

Wlizabeth Cooper, et al.; 5 Pr Rep. 266; It is submitted

that section 729 of the criminal code (5556 V. ¢. 29) and the amend-

ment thereto by 63-64 V. ¢, 46, may not apply to coroners’ inquests,

and see Attorney-General for Ontario v, Hamilton Street Railway ('o.‘

L. R. App. Cas,, 1903, p. 524, '
22 H. P. C. 50, 59; Staund. P. C. 53a
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A coroner has no power after holding an inquest super
visum corporis and recording the verdiet, to hold a second
like inquest mero motu, on the same body; the first inquisi-
tion not having been quashed, and no writ of melius in-
quirendum having been awarded.?

In Beaney v. The Stale, 74 Md. 153, it was held in
the United States that an inquest held by a coroner, and
a commitment signed by him on a Sunday, were not void
on that account. The court holding that no judicial act
could be done on Sunday, but that it did not follow that
no step could be taken on that day to apprehend a eriminal,
that an inquest held by a coroner’s jury, and the commit-
ment by a coroner, or magistrate, of an aceused person
to gaol, were rather ministerial, than judicial acts, and
were not of that judicial character which precludes their
being performed on a Sunday.

This may be good law in the United States, but in Eng-
land and Canada the taking of an inquest has been held to
be a judicial act and invalid if taken on a Sunday. In the
case of In re Elizabeth Cooper et al., 5 Pr. R. 256, Galt,
J., in giving judgment on a motion to discharge the pri-
soners said:—*“The inquest and inquisition, being judicial
acts done on a Sunday, appear to me to be void. As
therefore there is nothing to support the warrant, the pri-
soners must be discharged.”

When a precept is issued and a jury summoned to
attend an inquest the coroner is bound to proceed with the
inquiry and cannot dismiss the jury without doing so.
A refusal to proceed with the inquest under such circum-
stances is a misbehaviour in the performance of his duty,
and in England has been held to be punishable, and no
doubt would be so held in Canada except where the law
has been varied by statute. See In re Ward, 3 DeG. & J.
700; 80 L. J. Ch. 775; 7 Jur. (N.S.) 853. In Ontario

* Reg. v. White, 3 El. & El 137, and see Part 11, ¢, xiii., s 3.
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the law has been varied so that if a coroner in that province
fter the death of any person has been reported to him,
and he has in consequence of information re ceived by him,
made the declaration required by R. S. O. c. 97, s. 4,
and after viewing the body and making such inquiries
as he deems necessary, hie comes to the conelusion
that an inquest is unnecessary, he has the richt to issuc
a warrant to bury, in the same manner as he would hav

had power to do in case an inquest had been actually held,
ind to withdraw the warrant for the holding of an inquest
in case he has issued such warrant. In every such case
in Ontario the coroner must forthwith make and file with
the eounty crown attorney a declaration in writing under
oath setting forth briefly the results of such inquiry and
the grounds on which the warrant for burial was issued.
This declaration can b administered by a justice of the
peace, a commissioner for taking affidavits ii: the Iligh
Court of Justice, or a notary public. The coroner for such
investigation and services is entitled to a fee of $5.00 and
mileage, provided the county crown attorney certifies
that there were sufficient grounds to warrant such inves
tigation, and such fee is in lieu of all fees to which
the coroner would be entitled in respect of any proceedings
taken by him towards Lolding an inquest. This provision
does not apply to, or affect the case of a prisoner dying in
any penitentiary, gaol. prison, house of correction, lock-up
house or house of industry: nor relieve any coroner from
the performance of the duties imposed by section 3 of R. S.
0. c. 97, namely—that upon receipt of notice from the war

den, gaoler, keeper or superintendent of the penitenti:

-
zaol, prison, house of correction, lock-up house or house of
industry in which a prisoner dics, the coroner shall forth
with hold an illqll!‘»! upon the 1w~«|_\' except in the case of
a death in any county house of industry, in which case an
inquest shall not be held unless the eountv erown attor
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ney believes the death took place under circumstances re-
quiring investigation.

It is a punishable oftence to bury the body of a person
who dies a violent death, without affording an opportunity
of holding an inquest.*

If an inquest ought to be held, it is a misdemeanor
for any one with the intent thereby to prevent an inquest,
so to dispose of the body as to prevent the coroner from
holding the inquest.’

If a person having legal charge of a dead body chooses
to burn it instead of burying it, e does not commit a mis
demeanor unless the burning is so done as to amount
to a public nuisance, or for the purpose of preventing the
holding of an inquest thereon in a case where an inquest
ought to be held.®

A coroner is guilty of an indictable offence in taking a
sum of money for not holding an inquest; whether he has
any pretence for holding the inquest or not, he is equally
eriminal in having extorted money to refrain from doing
his office.”

One inquisition may be taken on the bodies of several
persons killed by the same cause and dying at the same
time:® but the mileage and fees can only be charged for
the one inquest.’

After receiving notice, the coroner summons a jury,
and proceeds with the inquest as directed in chapter xii.,
Part TI.

When more than one person is killed by the same cause
and they die at the same time, but the bodies cannot he

* Reg. v. Stephenson, 13 (). B. D. 331: Reg. v. Price, 12 Q. B. D.
247,
The Queen v, Price, L. R, 12 Q. B. 247: The Queen v. Ste-

phenson. L. R, 13 Q. B. D, 331.

*The Queen v. Price, L. R. 12 Q. B. D, 247: The Queen v, Ste-
phenson, L. R. 13 Q, B, D, 331,

"Rex v. Harrison, 1 East, P. C. 482,

*Reg v. West, 1 G. & D, 481: 5 jur. 485: 1 Q. B. 826

* Rex v. Warwick (justices), 5 B, & C. 430.
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obtained for an inquest to be held on them all at the same
time, and separate inquests are held; the depositions taken
on the first inquest cannot be used on any subsequent one.
The evidence must be taken as if no previous inquest
had been held on any of the deceased.”
In (Quebec no inquest can be held on the body of any
deceased person, unless the coroner shall, prior to the
issuing of his warrant for summoning the jury, have made
a declaration in writing, stating that from information
received by him he is of opinion that there is reason to
believe that a erime has been ecommitted, or that the de-
ceased died from violence or unfair means or under such
circumstances as require investigation; which declaration
must contain the reasons and facts upon which such opin-
ion is based, and must be returned and filed with the
inquisition.’
Upon the death of any prigoner in Quebee, the warden,
gaoler, keeper or superintendent of any penitentiary, gaol,
reformatory, house of correction or lock-up, in which such
prisoner dies, must immediately give notice to a coroner,

detailing the death.’ §

In Nova Scotia, when a coroner is informed that the
dead body of a person is lying within the limits of his
jurisdiction and it appears:—

(a) That there is reasonable cause to suspect that such
; person died by violence, undue means or culpable negli-
gence, or

(b) That such person died in gaol or other prison, or

(¢) That suck person died in such place and under such
circumstances as to require an inquest under any statute
of Nova Scotia,—the coroner chall issue a warrant to a

)

W The Mitchelstown Inquisition
Yorkshire (coroner), 9 Cox C, C.
26 0. R. 678,

{ 'R, 8. Que. 1888, article 2687
*R. 8. Q. 1888, Art. 2688

L. R, (Ir.) 279; Reg. v.
Reg. v. Hendershott et al.,
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constable for summoning not less than twelve nor more
than twenty-three good and lawful men, to appear before
him at a special time and place, there to inquire as jurors
touching the death of such person as aforesaid.* And in
Nova Scotia, when the dead body is found lying within
the eity of Halifax or town of Dartinouth, and it appears
that there is reasonable cause to suspect that such person
died by violence, undue means or culpable negligence, or
that such person died in gaol or prison, or that such per-
son died in such place or under circumstances as to re-
quire an inquest under any statute of Nova Scotia, the
medical examiner shall forthwith vepair to the place where
such dead body is and take charge of the same and shall by
inspeetion of the body and otherwise make diligent in-
quiry respecting the eause and manner of the death of such
person and reduce to writing every circumstance respect-
ing the condition of such body and tending to show the
cause and manner of death of such person, together with his
own opinion as to the cause of death, and shall sign such
writing and file the same with the clerk of the crown for
the county of Halifax. R. 8. N. 8. 1900, c. 37, s. 6.

And in Nova Scotia, where in the city of Halifax or
town of Dartmouth by one aceident the lives of two or
more persons are lost, it is not necessary for the medical
examiner to make an inquiry and report respecting the
cause of death of each person separately, but he may make
one report upon all, but if he deems a second inquiry and
report necessary, he may make the same, and will be en-
titled to be paid his fees therefor, but before doing so he
must make a statement under oath setting forth his opinion
and that a second inquiry and report were necessary, giv-
ing the reasons therefor fully, and he must file the same
with his report. R. S. N. 8. 1900, ¢, 37, s. 10.

Upon the receipt of the report of the medieal examiner
the stipendiary magistrate for the city of Halifax or for
*R. 8. N. 8, 1000, ¢, 37, s. 3.
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the town of Dartmoutl, as the case may be, shall proceed to
hold an inquest. R. 8. N. 8. 1900, c. 37, s 11.

The inquest may be held in private and every person
other than a person required or permitted to remain may
be excluded. R. S. N. 8. 1900, ¢. 37, 5. 12.

The medical examiner in the discharge of his duties has
the right to enter where the dead body, the subject of the
inquiry, is suspected to be, and if such entry is refused
he may enter any dwelling or building, and every person
who prevents or obstructs the medical examiner is liable to
a penalty not exceeding fifty dollars, and in default of
payment to imprisonment not exceeding thirty days. R.
S. N. 8. 1900, ¢. 37, s. 17.

But when an inquest is held upon the body of any
person who has died in gaol or prison, an officer of the
',L.Il\]. or ]\I';\-IH. or a |rl'i~v'l|'l therein, or a |v| r'son cngage ‘
in any sort of trade, or dealing, with the gaol or prison,
must not be a juror on such inquest (R. 8. N. 8. 1900, ¢.
36, s. 12, .8 2), and when the coroner finds the death
kas been caused by an explosion or accident in a mine, of
which notice should be given to the commissioner, or
deputy inspector for the district, of his intention to hold

such inquest, and in the absence, or non-arrival, or non

attendance, of the deputy inspector, the coroner shall ad-
journ such inquest whenever practicable, to enable the in
spector, deputy inspector, or some other properly gualified
person appointed by the commissioner, to be present to
watch the proeeedings, and at least four days before hold
ing the adjourned inquest, the coroner must send to the
commissioner, or to the deputy inspector, for the distriet,
notice in writing of the time and place of holding such
adjourned inquest. But before the adjournment the coro-
ner may take evidence to identify the body and may order
the interment thereof. The inspector or such other person
appointed by the commissioner, or a person so appointed

Wi s g e
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by the workmen of the mine at which the accident occur-
red, must be allowed at any such inquest to examine any
witness, but subject nevertheless to the order of the coro-
ner. If the inspector or such other person so appointed by
the commissioner is not present at the inquest, and evid-
ence is given of any neglect having caused, or contributed
to, the explosion or accident, or of any defect in or about
the mine, appearing to the coroner or jury to requirc a
remedy, the coroner must send notice in writing to the
inspector, of such neglect or defanlt.*

It is the duty of every police officer of the city of Hali-
fax and the town of Dartmouth to notify the medical ex-
aminer of the deaths requiring to be examined into and
to assist him in performing his duties. R. 8. N. 8. 1900,
c. 37, s. 20.

Except as in the Medical Examiner Act it is otherwise
provided, the medical examiner has all the powers and privi-
leges of a coroner. R. S. N. 8. 1900, ¢, 37, <. 17, s.5. 3.

‘When services are rendered in bringing ashore a dead
body found in the waters of Halifax harbour the medical
examiner may allow such sum as he deems reasonable
therefor, and the sum is paid on a certificate of the medical
examiner that the same was incurred and is reasonahle

and proper. R. S. N. S. 1900, s. 87, s. 18.

In Nova Scotia, in the absence of any coroner an in-
quest may be held before a justice of the peace, who shall
be entitled in such case to the same fees as a coroner.”

In New Brunswick, the general law is that no inquest
can be held upon the body of any deceased person by a
coroner until it has been made to appear to him that
there is reason to believe that the deceased died from vio-
lence, eriminal or unfair means, or by enlpable or negli-
gent conduet either of himself or of others, under such ecir-

‘R. 8. N S8.c 8 s 24
S,

'R. 8. N, 1900, c. 36, s 13.
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cumstances as require investigation aud not through mere F
natural causes or from mere accident or mischance. But a
£

in particular cases this provision of the law of New Bruns-
wick is varied, for upon the death of a prisoner, the war-
den, gaoler, keeper or superintendent of the penitentiary,
gaol, prison, lock-up houge or other public institution in
which the prisoner died, shall immediately give notice of
the death to some coroner of the county in which the death

has taken place, and the coroner, if he thinks that it is
a case requiring investigation, may, upon making the de-
claration required by the Aet, C. 8. N. B. 1903, ¢. 124,
® proceed *o hold an inquest on the

s. T, in other case
body. And by section six of that statute, a coroner shall
in all cases hold an inquest upon being required to do so
in writing by a judge of the Supreme Court, or of any
County Court, or by any member of the Executive Gov-
ernment of the Provinece of New Brunswick.” Except in
the cases mentioned in section six of that statute, no fees
shall be paid to a coroner in respect of any inquest unless
prior to the issuing of his warrant for summoning the jury
he shall have made a declaration in writing under oath,®
(which oath may be administered by a justice of the peace,
commissioner for taking affidavits to be read in the Su-
preme Court, a notary public, or any two freeholders resi-
dent in the county in which such inquest is to be held,
and shall be returned and filed with the inquisition),
stating that from information received by him, he is of
opinion that there is reason for believing or suspecting
that (give name of deceased) did not come to his or her
death from mere natural causes, or from mere accident or
mischance, but came to his death from violence, eriminal
or unfair means, or the culpable or negligent conduet of
himself or others under circumstances requiring investi-

¢ See form in schedule of forms,
2 C. 8, N. B. 1903, c. 124, ss. 5, 6.
* See form in schedule of forms,
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gation by a coroner’s inquest.” And by section 8 of C.
S. N. B. 1903, c. 124, when a coroner is informed that
the dead body of a person is within his jurisdiction, and
there is reasonable cause to believe or suspect that such
person died under such circumstances as to require an
inquest under that or under any law in force in that pro-
vinee, or upon requisition being made to him in writing
by a judge of the Superior Court, or of any County Court,
or by a member of the Executive Government of the Pro-
vince of New Brunswick, the coroner, whether the cause
of death arose within his jurisdietion or not, shall, so soon
as practicable, issue his warrant (see form in schedule) to
any constable for summoning not fewer than seven nor
more than thirteen good and lawful men duly qualified as
petit jurors under the provisions of chapter 126 of the
C. S. N. B. 1903, to appear before him at a specified time
and place there to enquire as jurors touching the death of
such person. Only such a number of persons in excess of
seven shall be so summoned, as will be likely to form a
jury after allowing for failures to attend or sufficient
objection to qualification. If necessary to complete the
jury, further jurors may be at any time summoned in like
manner, as near as may be, as the original jurors were
summoned.*

When a coroner in New Brunswick is satisfied that
the death of any person has occurred within his jurisdie-
tion, but either from the nature of the event causing the
death, or from any other reason, neither the body nor any
part thereof which the coroner or jury can view can be
found or recovered, the coroner may, after having first
obtained the consent in writing of the Attorney-General so
to do, proceed to summon a jury and hold an inquiry as
to the cause of the death of such person, without any

°C. 8. N. B. 1903, c. 124, 5. T.
wC. 8. N. B. 1903, c, 124, s. 8.
B.C.—3
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view of the body, in the same manner in all other respeets
as other inquests are held under the Act, C. S. N. B.
1903, e. 124, s. 23. Any coroner of the county in which
the death occurred has jurisdietion to hold an inquiry in
the cases referred to. This provision of the new Brunswick
Coroner’s Act, it is submitted, is not intended to apply
to bodies which may have floated out of the jurisdiction
of the coroner either by the sea, river or other waters,
for by section 35 of the Aet it is provided that:—* Any
one of the coroners of the county in which the body of the
person upon whose death the inquest ought to be held, is
lying, shall have jurisdiction to hold an inquest, and when
the body is found in the sea, or in any river, creek, lake,
pond, or in any arm of the sea, the inquest shall be held
only by one of the coroners of the county where the body
is first brought to land.” Therefore a coroner had better
not act under section 18 of the New Brunswick statute
unless it is clear the body, or any part thereof, cannot be
found either in his jurisdiction or in any other coroner’s
jurisdiction; otherwise there may arise an unseemly con-
test between himself and a brother coroner in another
county.

In New Brunswick a coroner upon holding an inquest
upon any body may, if he thinks fit, after the view of
the body, by order under his hand authorize the body
to be buried before verdict.’

Where in New Brunswick the Supreme Court, or any
judge thereof, upon application made by, or under, the
authority of the Attorney-General, is satisfied either:—

(1) (a) That a coroner refuses or neglects to hold an
inquest that ought to be held: or (h) where an inquest has
been held by a coroner, that by reason of fraud, rejection
of evidence, irregularity of proceedings, insufficiency of

inquiry, or otherwise, it is necessary or desirable, in the

C. 8. N. B. 1903, ¢, 124, s. 32
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interests of justice, that another inquest should be held;
the court or judge may order an inquest to be held touch-
ing the said death, and may order the said coroner to pay
such costs of, and incidental to, the application as to the
court or judge may seem just; and where an inquest has
been already held, may quash the inquisition on that
inquest.

(2) The court or judge may order that such inquest
shall be held either by the said first mentioned coroner,
or by some other coroner, in and for the said county.

(3) Upon any such inquest it shall not be necessary
unless the court or judge otherwise order, to view the
body, but save as aforesaid, the inquest shall be held
in like manner in all respects as any other inquest under
the Coroners’ Act.*

Also in New Brunswick whenever it may appear to
the coroner that an inquest is not necessary, or when
any two justices of any county in which any person may
have died shall certify to the coroner that he would be
justified in granting a permissive warrant for burial with-
out holding an inquisition, he may forthwith, without an
inquisition, issue such warrant.?

In British Columbia the occasion which warrants an
inquest being held, is now by statute 61 V. ¢, 50, s. 6,
stated to be as follows:—When a coroner is informed that
the dead body of a person is lying within his jurisdietion,
and there is reasonable cause to suspeet that such person
has died either a violent or an unnatural death, or has died
a sudden death of which the cause is unknown, or that
such person has died in prison, or in such place, or under
such cireumstances as to require an inquest in pursnance of
any Act, the coroner, whether the cause of death arose
within his jurisdiction or not, shall as soon as practicable,

*C. 8 N. B. 1903, c. 124, 5. 34.
$C. 8. N. B. 1903, e, 124, s. 40.
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issue his warrant for summoning six good and lawful men
to appear before Lim at a specified time and place, there to
inquire as jurors touching the death of such person as

aforesaid; and in case six jurymen (duly qualified accord-
ing to law) do not appear in obedience to such summons,
other jurymen may be summoned to make up the defi-
ciency, and so on from time to time until a sufficient num-
ber is selected. But where an inquest is held on the body
of a prisoner who dies within a prison, an officer of the
prison or a prisoner therein or a person engaged in any
sort of trade or dealing with the prison must not be a
juror on such inquest.*

In British Columbia the coroner only within whose
jurisdiction the body of a person upon whose death an
inquest ought to be holden is lying, shall hold the inquest,
and where a body is found drowned, the inquest must
be held only by the coroner having jurisdiction in the

place where the body is first brought to land.’

In Prince Edward Island the coroner’s law of Eng-
land is taken as it stood in 1773, with some few statutory
provisions added since that date, and the language of Chief
Justice Jervis quoted in Part 1., e, ii., s 2, sufficiently
points out when an inquest should be held in this province,
But in Prince Edward Island the coroner having authority
to hold an inquest is the one resident nearest the place
where the deceased person died, or in his absence out of
his county, or in the event of his being incapacitated from
acting by illness, interest or otherwise, then the inquest is
to be held by such coroner whose residence is next nearest
to the place of death of the deceased.®

In this province, in the absence of a coroner, an inquest
may be held before a justice of the peace.”

‘gl V. ¢ 5. 6, B. Col,

81V, . 10, B. Col,

‘P, E. 1. Act of 1855,
30 V.c. 17,58 4, P. E. L.
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In Manitoba coroners cannot claim any fees for in-
quests unless prior to holding them they take a similar
declaration as is required in Ontario,” unless the inquest is
held upon the written request of the Attorney-General or of
a police magistrate, or when the inquest is held upon the
body of a prisoner who has died in any prison, gaol, house
of correction or lock-up. The declaration is to be admin-
istered by a justice of the peace or hy any other person
authorized by the Manitoba Oaths Aet, to take affidavits
for use in Manitoba, and must be returned and filed with
the inquisition.”

In British Columbia the Lieut.-Governor in Council

an appoint from time to time under the statute of 1897,
c. 50, s. 2, s.s. 2, a fit and proper person to act as deputy
of any coroner in the holding of inquests, and all inquests
taken, and other acts performed by such deputy coroner
under and by virtue of any such appointment, shall be
deemed and taken to be the acts and deeds of the coroner
for whom such deputy acts. A deputy must take the oaths
provided for a coroner by the Act, but varied to suit the
circumstances, and which must be transmitted to the pro-
vincial secretary of British Columbia to be filed among
the records of his office. But no such deputy can act
except during the illness of the coroner, or during his
absence from any lawful or reasonable cause, or on the
written request of the coroner. And in British Columbia
when the Supreme Court of that provinee upon applica-
tion made by or under the authority of the Attorney-
General for that province is satisfied either that a coroner
refuses or neglects to hold an inquest which ought to be
held by a coroner, and by reason of fraud, rejection of
evidence, irregularity of proceedings, insufficiency of in-
quiry, or otherwise, it is necessary or desirable in the in-
terests of justice, that another inquest should be held, the

® See Part I., c. ii,, s. 2, and form No. 14.
*Rey. Stat., Man, c. 82. s. 5.




38 DUTIES OF CORONERS.

court may order an inquest to be held touching the said
death, and may, if the court think it just, order the said
coroner to pay such costs of and incidental to the applica-
tion as to the court may seem just, and where an inquest
has been already held may quash the inquisition on that
inquest, and the court may order that such inquest shall
be held either by the said coroner or by any other coroner
for the time being holding office within and for the pro-
vince or for any part or distriet thereof, and the coroner
ordered to hold the inquest shall for that purpose have the
same powers and jurisdiction as, and be deemed to be,
the said coroner. Upon any such inquest it shall not be
necessary, unless the court otherwise order, to view the
body, but, save as aforesaid, the inquest must be held in like
manner in all respects as any other inquest under the
British Columbia Act (61 V. ¢. 50, s. 9). Any power
vested by that statute in the Supreme Court of British
C'olumbia may, subject to any rules of court, for the time
being in force, be exercised by any judge of that court.’

In The North-West Territories upon the death of any
prisoner, the gaoler, or officer in charge of the gaol wherein
such prisoner dies, must immediately give notice of the
death to the nearest resident coroner, and upon receipt
of such notice the coroner must proceed forthwith to hold
an inquest upon the body. In all other cases no inquest
is to be held upon the body of any deceased person by
any coroner, unless it has been made to appear to such
coroner that there is reason to believe the deceased died
from violence or unfair means, or by eulpable or negligent
conduet, either of himself or of others, under sueh ecir-
cumstances as require investigation, and not through mere
accident or mischance." How it is to be “ made to appear ”
that an inquest is necessary, is left to the discretion of the

61 V. c. 50, 5. 9, 88 (4), B, Col.
! Rev. Stat.,, Can,, ¢. 50, s, 83, 84,
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coroner, but it is recommended that he should take a
statement of the facts relied upon, on oath.

In the District of Keewatin the law relating to coroners
does not appear to have been changed since the distriet
was set apart, and consequently the law relating to the
North-West Territories will govern as to when an inquest
should be held. See Part 1., e. ii., s. 2, and R. S. C. 1886,
e, 50, ss, 83, 84,

In The Temporary Judicial District of Manitoulin the
law as to when an inquest should be held is the same as in
Ontario. See Part 1., c. ii., s. 2.

In Newfoundland in all cases of persons slain, drowned,
suddenly dead, felo de se, or dead in prison, or in cases
where the medical attendant on any deceased person re-
fuses to certify that such person died from natural canses;
an inquiry respecting the death of such person must be
held by a stipendiary magistrate, who in addition to all
other powers possessed by him, has all the powers ex-
cepting the power of summoning juries, which a coroner
has or may have hercafter under the law of England.?
And the proceedings in such enquiry and all depositions
connected therewith must be transmitted to the Attorney
or Solicitor-General for such further proceedings as may
be required by law. In all places where there shall be
no resident stipendiary magistrate, or when he shall be
absent, any justice of the peace in or near the locality shall
and may perform and exercise all the funetions, powers
and authorities, which are or might be exercised or per-
formed by a stipendiary magistrate under the provisions
of the consolidated statutes.”

SEc. 3.—T0 INQUIRE INTO THE ORIGIN OF FIRES.
A coroner has no ex officio juvisdiction to hold an
inquest to inquire into the origin of a fire by which no

?Con, Stats. N. F.. 2nd series, ¢, 53, ss, 13, 15.
3 Con. Stats. N. F., 2nd series, ¢. 53, ss. 13, 15,
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death has heen occasioned,* but coroners now have author-
ity, by an Ontario statute, and it is their duty in Ontario
to institute an inquiry into the origin of fires, The first
statute on the subject, 18 V. ¢. 157, was limited to Quebec
and Montreal, but this was repealed by 20 V. c. 36,
forming e. 88 of the Con. Stats. Can., 1859, and now em-
bodied in e. 275, s. 2, Rev. Stat. Ont. 1897, which enacts
that whenever any fire has oceurred whereby any house or
other building has been wholly or in part consumed, the
coroner within whose jurisdiction the locality is situated,
shall institute an inquiry into the cause or origin of such
fire, and whether it was kindled by design, or was the
result of negligence or accident, and act according to the
result of such inquiry.

It is not the duty of coroners to institute inquiry into
the cause or origin of all fires indiscriminately. They
should first be satisfied that there is reason to believe the
fire was the result of culpable or negligent conduet or de-
gign, or occurred under such circumstances as, in the in-
terests of justice and for the due protection of property,
require investigation.

The statute does not point out how the eircumstances
justifying the holding of an inquiry shall be made to
appear, and it therefore rests with the coroner to act upon
such information as he may deem sufficient, whether upon
oath or otherwise.®

And as regards provineial coroners, before they enter
upon any investigation regarding fires, they must obtain
the consent in writing of either the Attorney-General for
Ontario, or the county attorney for the county wherein
the investigation is proposed to he held.®

*Reg. v. Herford, 3 EL & El 115; T Ruling cases 156.
"R. 8. 0, 1897, c. 275, 5. 2, In re Fergus & Coole y, 18 U. C
Q B. 341, ' o

*R. 8. 0, 1807. ¢, 275, s. 11, 8.5, (2).
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In cases of loss by fire in which any fire insurance
company is interested, any justice of the peace, or any
one having lawful authority to administer an oath or
affirmation in any legal proceeding, may also in Ontario,
investigate into the cause of the fire and as to the persons
profiting thereby.”

Formerly in Ontario for fire investigations the coroner
was entitled to be paid his fees by the treasurer of the
municipality, whether he made it appear to the authorities
that an inquiry was proper or not.* Now, no municipality
is liable for any such expense, unless the investigation be
required by a requisition under the hands and seals of the
mayor or other head officer of the municipality, and of at
least two other members of the council thereof; and such
requisition is not to be given unless there are strong
gpecial and public reasons for granting the same.” And
no expense of or for an adjournment of any such inquest
is chargeable against or payable by the party, or municipal
corporation, calling for or requesting the investigation
to be held, unless it is clearly shewn by the coroner, and
certified under his hand, why and for what purpose an
adjournment took place, or became necessary in his
opinion.'®

It has been held that the want of funds in the treas-
urer’s hands was no answer to an application for a man-
damus to the treasurer to pay the coroner’s fees in a case
where the municipality was liable for them, and where
the payment was not refused on that ground.'

‘When investigating accidents by fire. a coroner can in
his discretion impannel a jury or not, unless he is required
te do so on the written requisition of an insurance agent,

'R. 8. 0. c. 275 s 1.

*Con, Stat, Can, 1859, c, 88, 5. 9.

*R. 8. 0. 1897, c. 275, s. 9.

®R. 8. 0, 1897, c. 217, s. 10.

*In re Fergus and Cooley, 18 U. C. Q. B, 341,
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or of any three houscholders resident in the \'in'illil_\' of the
fire.* Iis duties and powers in these investigations, as to

taking down the evidence, summoning jurors and wit-

nesses, &c., are the same as in ordinary inquests

The jury and witnesses in these investigations will be
noticed in Part 11, e. xii,, & 3, and the fees in Part I,
. Xiv,, 8, 6,

In the case of Kerr v. The British America Ass. Co.,
32 U. C. Q. B. 569, it was held that a coroner is a magis-
trate who may give a certificate of loss under an insur
ance /u»/u!/. This case was decided before 54 V. c. 37
(O.), by seetion one of which statute, now section seven
of chapter 275 of R. 8. O. 1897, certain coroners are
made justices of the peace for every county and part of
Ontario for the purposes of holding fire investigations. By
this statute it scems a new order of coroners has been
created in Ontario called “provincial coroners.” They
are by virtue of their appointment both coroncrs and jus
tices of the peace for every county and part of the province
for the purposes of holding fire investigations only. Be-
fore provineial coroners can enter on any such investigation
they must obtain the consent in writing of either the At-
torney-General, or county attorney for the county where-
in the investigation is proposed to be held.' Their fees
are the same as those chargeable by ordinary coroners
when holding fire investigations,® and they are paid in like
manner. And in all other respects—as under what cir-
cumstances an inquest can be had—when a jury may be
impanelled—the power to summon witnesses, &ec., the
power and proceedings of provincial coroners are the same

R. 8, O, 1897, ¢

R. 8, O. 1897, c. 275, ss. 4, 5, 6.

*As to this

onsent being imperative or merely directory, the
legal reader may receive some assistance from a perusal of the judg
ments of Meredith, and Rose, J., in the case of Davidson v,
Garrett, 30 O. R. 6

aSee ¢, 14, s, 2
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as those of a justice of the peace under the Summary
Convietions Aet, R. 8. C, 1886, ¢. 178.°

The creation of this new order of “provineial coroners”
does not appear to be intended to interfere with, or in any
way supersede, the duties and powers of ordinary coroners
as to holding fire investigations, and so far, the power in
Ontario to appoint coroners solely to conduct fire investi-
gations, has been sparingly exercised. The writer has
noticed the publication of only three such appointments,
Those appeared in the Ontario Gazette of Feb. Sth, 1902,
and these were all of inspectors of eriminal investigations.
Messrs. Murray, Rogers and Grier.

In Nova Scotia, New Brunswick, Prince Edward
Island, British Columbia, Maniloba, The North-West
Territories and Keewatin, coroners have no power to hold
fire investigations. But in some of these provinces and
territories special statutory provisions are made for hold-
ing fire investigations by mayors, justices of the peace,
stipendiary magistrates or councillors.

In Manitoulin, coroners have the same powers and
duties as regards fire investigations as coroners have in
other parts of Ontario.

In Quebec, article 2989 of the Revised Statutes of that
province of 1888, requires coroners there to inquire into the
origin of fires in cities, towns and incorporated villages,
but excepts the cities of Montreal and Quebee from its
operation. And by 58 V. ¢. 34, Que., it is provided that
the coroner shall not institute such inquiry unless it has
been previously made to anpear to him by affidavit that
there is reason to believe that the fire was the result of
culpable or negligent conduct or design, or oceurred under
such circumstances as in the interests of justice, and for
the protection of property, require an investigation. In
the city of Montreal the evidence may be taken by steno-

'R, 8 0. 1897, c¢. 275, s. 14,
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graphy, by a stenographer appointed by the Lieut.-Gov-
ernor in Council, whose fees at the rate fixed by Order
in Council are paid monthly by the said city.®

And in the cities of Quebee and Montreal fire inquests
cannot be held by coroners, but must be held by an officer
designated as the fire commissioner of Quebec or Montreal
as the case may be. At Quebec his jurisdiction extends

to the banlieue of the city of Quebee, and to the town of

Levis wherein such commissioner may exercise his powers
in the same manner and to the same effect as in the city
of Quebec.”

The Lieut.-Governor in Couneil appoints from time to
time, a fit and proper person to fill the office of fire com-
missioner in each of the cities of Montreal and Quebec.®
And it is the duty of that officer either in person or by
some competent person employed by him for that purpose
to institute an inquiry into the cause or origin of such fire,
and whether it was kindled by design or was the result of
negligence or accident.”

In Newfoundland, wherever any building or property
is injured or destroyed by fire, the stipendiary magistrate
or justice for the district in which the fire occurs, or such
justice as the Governor in Council may appoint therefor,
shall make an investigation to ascertain the cause or ori-
gin thereof, and these officials have power to enforce the
attendance of such persons to give evidence before them
as they may require by summons or warrant and to exam-
ine them under oath. And the proceedings and all deposi-
tions connected therewith must be returned to the Attor-
ney-General for such further proceedings as may be pre-
scribed by law."

58 V. c. 34, Que.
TR. 8. Que. Art, 2098,

*R. 8. Que. Art, 2099.

*R. 8. Que, Art, 3000,

v Con. Stats. N. F. 2nd series, c. 53, s. 12.
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In Prince Edward Island by statute 57 V. c. 22, jus-
tices of the peace when properly called upon to do so, can
hold investigations into the origin of fires,

SEc. 4—TO0 RETURN INQUISITIONS,

In every case of investigation super viswm corporis
found before coroners in Ontario, the inquisition, and
every recognizance taken before them, with the written
information (if any), and the depositions and statements
(if any) of the accused, shall be forthwith delivered to the
crown attorney for the county in which such inquisition
has been found.'

The returns of fire inquests held in Ontario, either by
ordinary coroners or by provineial coroners, are to be made
to the clerk of the peace for the district or county within
which they have been taken.*

Under this section it will be proper to mention that
coroners in Ontario are required to return lists of the in-
quests super visum corporis held by them during the
preceding year, together with the findings of the juries,
to the provineial treasurer, on or before the first day of
January in every year,” and the coroner who holds an
inquest, before the body is interred, should supply the
division registrar of the division in which the death took
place, according to his knowledge or belief, with all the
particulars required to be registered, touching such death
by the form provided in the R. 8. O. 1897, c. 44, s, 22.
After the expiration of two years next after any death, or
where the dead body of any person is elsewhere than in a
house, unless a certificate has been given by a coroner, the
death cannot be registered except with the written author-
ity of the Registrar-General, and the fact of such author-

'R. 8. 0. 1807, ¢, 97, s 18

*R. 8. 0. 1807, c. 275, s. 14.
*R. 8. 0. 1897, c. 97, s. 19.
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ity being given must be entered in the schedule provided
for the registration of deaths.'
The division registrar is the clerk of the municipality
other than counties, and where there is no organized muni
cipality the Lieut.-Governor in Council can appoint a divi
sion registrar for such place, and may make such rules and
reculations as may be necessary to secure a correct record
of births, marriages, and deaths occurring therein until
the territory comprising the registration division, or some |
part thereof, either with or without other territory, be- :
comes a municipality. ¢
After the expiration of two years next after any death, t
or where the dead body of any person is found elsewhere 4
than in a house, unless a certificate has been given by a t
coroner, the death must not be registered except with the n
written authority of the Registrar-General, and the fact n
of such authority being given must be entered in the sche- th
dule provided for the registration of deaths.® th
In Quebee, by R. 8. 1888, Article 3961, every coroner re
whether he does or does not hold an inquest on any bodv in
found publicly exposed, must immediately notify the
inspector of anatomy, or the sub-inspector of anatomy, of wr
the finding thereof. And, except in the case of contagions gi
disease, certified by a physician, no body unclaimed may hir
be delivered up unless on the order of the inspector, or suly dec
|4 inspeetor of anatomy, and to the person mentioned in iss1
| such order. if |
:: In Nova Scotia, coroners must return the inquisition ; éxc
{ together with the depositions of witnesses to the clerk | be
of the erown for the county, immediately at the conclu diat
sion of any inquest held by him, and the elerk of the of t
1 crown shall without fee file the same, and give the coroner who
| a certificate stating that the same has been filed, with the an i
R. 8, 0O, 1897, ¢. 44, =&, 10, 11 N
‘R. 8. 0, 1807, ¢. 44. 5. 28
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date of the inquisition, and the date of filing the same, and
upon presentation of such certificate to the municipal treas-
urer by the coroner, the coroner is entitled to receive from
the municipal treasurer $7 for his own serviees, together
with 25¢. for each juror who served on the jury, and fifty
cents for the constable, and such juror and constable’s fees
shall be paid by the coroner to the persons entitled to re-
ceive the same.” And on or before the 1st day of Novem-
ber in every year, coroners in Nova Scotia must return a
list in triplicate of all the inquests held by them during the
year, ending the 30th of September, last preceding, to-
gether with the findings of the jury ou each such inquest,
to the office of the provineial seeretary, under a penalty of
$20.  And in inquests arising out of mine aceidents when
the inspector or some other person appointed by the com-
missioner is not present, and the evidence shows any
neglect as having caused or contributed to the death or
the explosion or accident or that any defect in or about
the mine exists which appears to the coroner or jury to
require a remedy, it is the duty of the coroner to give the
inspector notice in writing of such negleet or default.”®
In New Brunswick, the coroner must take down in
writing the evidence or testimony of all persons who may
give evidence at any inquest held or taken by or before
him, and the same, together with the inquisition and the
declaration under oath of the coroner, made before the
issuing of the warrant for the summoning of the jury
if any such declaration be necessary, must in all cases,
except where a verdiet of murder or manslaughter shall
be rendered against any person or persons, be imme-
diately thereafter transmitted by the coroner to the clerk
of the peace for the county in which the inquest is taken,
who must file the same in his office.” No fees for holding
an inquest will be paid until after the coroner shall have

TR. 8. N. 8§ 1900, c. 36, ss. T, 8, 14.
“R. 8. N. 8. 1900, ¢, 19, s. 43, ss. (b).

°C. 8. N. B. 1903, c. 124, s. 20.




48 DUTIES OF CORONERS.

filed in the office of the clerk of the peace (or transmitted
to the magistrate or justice as and when required by the
Criminal Code, 1892), the examinations or depositions

taken at the inquest, together with the inquisition and de-.

claration above mentioned. Every deposition must be
signed by the witness and also by the coroner.’” And in
New Brunswick coroners are also required on or before the
first day of January in each year, to return to the provin-
cial secretary a list of inquests held by them during the
preceding year, together with the findings of the juries,
and any coroner who shall refuse or neglect to make such
return is liable to a penalty not exceeding $20 for each
week during which he shall remain in default, to be re-
covered in the mame of the provincial secretary in any
court of competent jurisdiction, and to be further liable to
be dismissed from office, but the penalties to be collected
from any one coroner for failing to make a return so
required in any one year can in no case exceed one hun-
dred dollars.

In New Brunswick, by the Act of 1887, chapter 5, de-
clared to be in force by the Act of 1901, ¢. 6, the coroner
who attends an inquest must supply the Division Regis-
trar, according to his knowledge or belief, with all the
particulars of inquests held by him required by the form
given in the statute. Any false statement in his return
subjects the coroner to a fine of $40.  And neglect to make
the return makes him liable to a fine of from $1 to $20
with costs.

In Prince Edward Island, a law was passed in 1836
regulating the duties of coroners, and among these duties,
coroners were required to certify and subscribe the evid-
ence taken before them, and all recognizances and the
inquisition, in cases of manslaughter or murder or acces-
sory to murder before the fact, and deliver or transmit
the same to the proper officer of the court in which the trial

wC, 8. N. B, 1903, c. 124, s. 21,
1C. 8. N. B. 1908, s. 41,

?
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was to be held, before or at the opening of the court: under
a penalty of such fine as the court should think meet. In
1855 another Aect was passed making it the duty "of all
coroners holding inquests under the authority of that
Act to transmit the proccedings and finding of the same
to the Lieut.-Governor in Couneil, in order to their pub-
lication if thought necessary. Again in 1876 a further
Act was passed® requiring coroners to return their in-
quisitions to the clerk of the crown within fifteen days
after holding the same, who is to file the same without fee,
and give the coroner a certificate containing the date of
the inquisition and the date of filing the same. No ex-
press provision is made in either of the last two statutes,
repealing the requirements of the others, but inasmuch as
when the inquisitions are filed under the last statute with
the clerk of the erown, it becomes impossible to file them
with any other officer, this last statute must be taken as
superseding the other two, and the returns had better be
made in all cases to the clerk of the erown.

In British Columbia the coroners are required forth-
with after an inquest, to return the inquisition and every
recognizance taken before them, with the depositions and
statements (if any) of the accused, to the Attorney-General
of the province. And also they are required, ou or before
the first day of January in every year, to return to the
provincial secretary, a list of the inquests held by them
during the preceding year, together with the findings of
the juries.” And in British Columbia after the termination
of an inquest on any death they must send to the Regis-
trar-General or district registrar whose duty it is by law
to register the death, such certificate of the finding of the
jury, and within such time as is required by the “Births,
Deaths and Marriages Act.”

80 V. ¢. 1T, P. BB, 1.
61 V. c. 850, =s. 11, 21, B.C.
B.C.--4
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In British Columbia, by the R. S. 1897 . 33, ss. 17,
28, the coroner who attends any inquest must, before the
body is buried, supply the District Registrar, according
to the knowledge or belief of the coroner, all the particu-
lars required to be registered touching such death by the
form given in Schedule B of the Act, under a penalty of
not less than $25 or more than $100.

In Manitoba, coroners are required to file inquisitions
and the oath taken prior to issuing the warrant for sum-
moning the jury.

And in Manitoba, coroners who attend any inquest
must, before the interment of the body, supply to the clerk
of the municipality in which the inquest is held, according
to the coroner’s knowledge or belicf, all particulars re-
quired to be registered according to the Act of Manitoba

—R. 8. e. 173, s, 19—under a penalty for neglecting so
to do of not less than five dollars or more than twenty-five
dollars, with costs: see section 28 of the Aet.  Every regis-
tration should be made within the time mentioned, but
may be made within two years. And anv knowing or
wilful false statement in these returns incurs a penalty of
$40.

In the North-West Territories, a coroner who attends
any inquest must supply to the Registrar of the Division
in which the death took place, according to his knowledge
and belief, all the particulars of the case, according to the
Form Cin the schedule to Consolidated Ordinance of 1898,
chapter 14, under a penalty for negleet of a fine of $1 and
up to $50; and for a false return $25.

In Keewatin, coroners make returns of inquests held
by them to the Lieut.-Governor in such form and at such
times as he direets.*

In Manitoulin, coroners make their returns of inquisi
tion as in the rest of Ontario. See Part 1. ¢, ii., <. 5.

c. 53, s 27, 5. 10

SRS E I
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In Newfoundland, the proccedings on an inquest and
all depositions connected therewith are returned by the
stipendiary magistrates, who alone can hold inquests there,
to the Attorney or Solicitor-General, for such further action
as may be required.” The returns in fire inquests should
be made to the Attorney-General only.”

SeC. 5.—~T0 EXECUTE PROCESS,

In addition to his judicial functions, the coroner also
acts ministerially as a substitute for the sheriff, and exe-
cutes process when that officer is incapacitated by interest
in the suit, or makes default.” When so acting, the coro-
ner can do all lawful acts which the sheriff might have
done, and has all the responsibilities of the sheriff and
sheriff's officers.®

In the case of Gilchrist v. Conger, veferved to in the
note, Robinson, C.J., in giving judgment said:—* And
in the 17th chapter of the old treatise of Umfreville on
the office of coroner, section one, it is laid down that ‘in
case of process to coroners upon any disability in the sher-
iff, the sheriff is no longer considered as an officer of the
court in that suit wherein the process to the coroners is
awarded, nor should he afterwards intromit, act or inter-
meddle in that cause.” And that ‘the coroners in that
case are in all respects considered as immediate officers
of the court in loco vice comiles, and may do all such law-
ful acts as the sheriff himself might have done, if not
under any challenge or incapacity,” and this as well in
regard to judicial as other process, In Comyn’s Digest,
‘officer” G. 13, it is said without any qualification or ex-
ception: ‘Process shall be directed to the coroners where

*82 V. c. 8 8 2 (Newf.)

‘52 V. c. 25, 8. 21 (Newf.)

"4 Tnst, 271, Gilehrist v. Conger, 11 U, C. 197: R. 8. 0. 1807,

e, 61, s T6, and e, 224, ss. 261, 262 and ¢, T8, = 2.
*Hob. 85. k. 8. O 1897, ¢, 17, s 37
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the sheriff is a party plaintiff or defendant.” Where there-
fore our replevin act speaks of the sheriff as the officer
to whom the writ is to be dirceted, and who is to take se-
curity, it must, we think, be taken to be said with the
reservation of that exception, which is universal, that he
is not a party interested in the suit, or proceeding,” pp.
198, 199. And Draper, J., in the same case said:—*In
these, and numerous similar instances, where a right,
.remedy or proceeding, of general application to suitors is
given, though the sheriff is mentioned through whose
instrumentality the object is to be obtained, where the
sheriff is a party secking the remedy, or against whom
it is sought, the act must be done by the coroner, to pre
vent a failure of justice.” And his lordship quoted from
Dwarris, p. 721, And Burns, J., coneurred in the judg
ment.

When judgment is vecovered against a sheriff and
his sureties on their covenants in Ontario and Nova Secotia,
the plaintiff or his attorney must, by endorsement on the
writ, direct the coroner or other officer charged with tha
execution of such writ. to levy the amount thercof upon
the goods and chattels of the sheriff in the first place, and
in default of goods and chattels of the sheriff to satisfy
the amount, then to levy the same, or the residue thereof,
of the goods and chattels of the other defendant or de-
fendants; and so in like manmer with any writ against
lands and tenements, upon a judgment on any <nch cov
enant.”

If a sheriff forfeits his office and becomes liable to
removal, he is still to execute process until his snecessor
is appointed.’®

Where there is no sheriff or in case a sheriff dies,
or is removed from office, or resigns his office and his
resignation is accepted, process is not to he awarded to the

*R. B, 0. 1807, e. 17, &
“R. 8 0. 1807, c. 17, &

iin= oA
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coroner, but to the under sheriff or deputy.' Coroners
are not the proper officers of the court in any case but

where the sheriff is absolutely improper, not where there
is no sheriff at all*  And where a sheriff is unable to

attend on account of sickness, or is absent from the county,
and there are no civeumstances that would have rendered
him unable to act had he been present, his deputy, and
not a coroner, is the proper party to serve process.

When the process is awarded to the coroner, the sheriff

is no longer considered as an officer in the suit;* and as
judicial writs follow the course of their original, where
the first process is awarded to the coroners the execution

must he direeted to them also,

* even though a new sheriff

be appointed in the meantime.’

Interest in the sheriff who has exccuted the earlier

proceedings in the suit, is no reason for directing final pro
cess to the coroner; although, if the interest of the sheriff
be suggested upon the roll, it is said the court will award
the venire to the coroner.’

Process against the deputv sheriff may, it seems, he

awarded to the sheriff.”

When the sheriff is interested in a suit the jury must

be summoned by the coroner under a venire awarded in
the particular case. The number of jurymen summoned
in such a case need not he over twelve unless the writ
of venire orders otherwise.*

It was held in Clandinan v. Dickson et al., 8 U. C.

Q. B. 281, that the Act 48 Geo. TIT. c. 13, <. 5, gives no
authority to the coroner to summon a speeial jury; where

231.

'R. 8. 0. 1897, c. 17, s 58.

* Rex v. Warrington. 1 Salto. 152.

¢ Cros. Eliz. 894,

¢2 Hen. VI. 21, a: Bro. Exon. 110; 14 H. 8, 316; Jer, 0. C. 8.
* Com. Dig. Oﬂicer G. 13,

¢Jer. O. C.

" Gordon v. er!er 6 U. C. Law Journal, 112.

*R. 8. 0. 1807, c. 61, 5. 102; Fraser v. Dickson. 5 U. C, Q. B.




54 DUTIES OF CORONERS.

the sheriff is interested, some indifferent person appointed
by the court must strike the jury.

By R. 8. O. 1897, . 61, & 76, in an action where the
sheriff is the opposing party, the judge of the County
Court, if required by either plaintiff or defendant, must
issue a precept to a coroner of his county, at least fourteen
days before the week in which the general sessions of the
peace are to be holden, requiring him to summon the
number of jurors expressed in the precept.  And by the
same statute, section 102, it is directed that the manner of
drafting, and striking, returning and summoning, jurors
by the sheriff, shall be observed and followed by coroners,
elisors, and other officers, having the return of jury pro
cess; and that they shall for sueh purpose have free access,
at all reasonable times, to the jurors’ book in the office of
the clerk of the peace of the proper county; and the
coroner shall possess all the powers, and perform all the
duties, in any way connected with the drafting, striking,
returning and summoning, such jurors as are preseribed in
the Act to, or vested in, the sheriffs of the different coun
ties, with respect to jurors returned by them upon similar
process.

In Gilehrist v. Conger, 11 U, C. Q. B. 197, it was
held that where the sheriff is defendant, a writ of replevin,
under 14 and 15 V. ¢. 64, could be directed to the coron
ers, though the statute does not provide for such a case,
it being a well known rule of construction that a remedial
statute shall be extended by equity to other persons be-
sides those expressly named.

In an action on a replevin bond given to B, one of
the coroners of the county, the defendants having moved
in arrest of judgment on the ground that the bond was
made to, and assigned by, one coroner, not the coroners
of the connty: it was held that the bond being properly
set out in the declaration, and no issue or point being
raised on the record, the court were not bound to take
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judicial notice that there were more coroners than one
in the county, and the declaration was therefore sustained.
Draper, C.J., said: “The declaration does not shew that
there is any other coroner than the one named as the
obligee, and that though he is stated to be ‘one of the
coroners of the united counties,” &e.. this is merely matter
of deseription, not requiring proof, or containing an ad-
mission that there were other coroners. And as to the
assignment, one coroner may assign, though there are gev-
eral, if he states hie does so for all, and in the name of all,
and if there were more than one, non constat on the declar-
ation that the assignment was not =0 made. But as the
bond was only given to one, and assigned by him, we are
not, I apprehend. to notice anything out of the record,
or to take judicial notice that there is more than one, as
no statute makes it necessary there shanld he.”*

In a case where a coroner has seized a note under a
fi. fa. directed to him, and in suing for the note the de-
claration did not shew how the fi. fa. came to be directed
to the coroner, it was held that where a writ can under
certain eireumstances be properly directed to a coroner,
the court would assume these circumstances existed in
the case before him."

Under 48 Geo. IIL. c. 13, s. 5, it was held the coro-
ner had no authority to summon a special jury: but it
should have been done by some indifferent porson ap-
pointed by the court, the sheriff being interested.!

When a coroner is required to arrest a sheriff, a diffi-
culty must present itself in knowing what to do with the
prisoner. If incarcerated in his own prison, he might
dismiss the gaoler and turnkeys, who are all of his own
appointment, and let himself out! and the coroner would

" Johnston et al. v. Parke et al., 12 C. P. 179, but see post, Part
L., e i, 8 8

 Brown v. Gordon, 16 U. C. Q. B. 342,

' Clandinan v. Dickson et al., 8 U, C. Rep. 281, but see Rea v.
Dolby, cited Umf. 144,
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have no authority (in all cases ai least) to take him into
another county and imprison him there.”

Lf required to arrest a sheriff on habeas corpus, and
have his body before the court at Osgoode Hall by a day
named, the coroner might then perhaps start for Toronto
immediately after the arrest, and lodge his prisoner in

ats

the gaol there until he was wanted; but when he arr

a sheriff on a capias, for instance, what can be done with
him? In some cases he might no doubt be legally impri
soned in a private house, but in others no imprisonment
would seem to be legal except in the common gaol of the
county—imprisonment, under the Division Court Act, for
instance. Generally, from there being no danger of the
sheriff absconding, the coroner need only tell him he is his
prisoner, and take a promise from him to appear wlen
required.  But if there is any likelihood of the sheriff
keeping out of the way, perhaps the best method of secur-
ing him would be to confine him in the coroner’s or some
other convenient house in charge of one or more bailiffs,
according to the necessitv of the case. However, the
writer knows of no authority by which to point out the
proper course to he y|l|l'~11w].

Another difficulty occurs in the execution and return
of writs directed to coroners, which, however, more con-
cerns the members of the legal profession than the per-
sons for whom this work is specially written. Tt arises
from the rule that where coroners act ministerially, al-
though one may exeeute the writ,® the return must be in
the name of all.*

The Municipal Aet of Ontario (R, 8, 0. 189 s, H04),
now requires the appointment or dismissal of a gaoler to be approved
of by the Lieut.-Governor, but as the nomination of the gaoler still
rests with the sheriff, the gaoler could hardly refuse to vacate the
gaol if told to do so by the person who appointed him, and by the
time the Lient-Governor refused his approval of the
the mischief referred to in the text would he done.

$2 H. P. C 566

‘2 Plawk. P. C.e. O, & 45: Staun. P, C
I, c i, & &

dismissal,

3 (a), and see Part
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The practice in this country, as far as the writer is
aware, is to direct the writ to the “coroners™ of the
county, and to hand it to one coroner, who makes a return
in his own name; and if it is a writ of fi. fa., it is endorsed
on the back thus: * Mr. Coroner, levy and make,” &e., &e.
And the coroner also makes the return simply in his own
name. This general practice, if indeed it is such, seems,
clearly improper; for so inflexible is the rule mentioned
that in the case of Rex v. Dolby,® the coroners were dir-
ected to return a special jury, which was done: but a
tales being required, it was returned by one coroner, who
happened to be in court. This was objected to on the
ground that the return must be by all, and the validity of
the objection was admitted. The difficulty does not now
appear to arise in England, for none of the practice hooks
state how the return by all the coroners is obtained.
Probably they have no more than one or two coroners for
cach county, and the return by all is easily effected. Tn
this country, where coroners are very numerous in every
county, and some widely separated from others, it is im-
possible to comply with the law. Until a remedy is pro-
vided by Act of Parliament, no more can be done than to
give the profession warning of the diffienlty.®

’”

If the writ be directed to the “coroners,” where there
are more than two coroners in the county, it may be exe-
cuted by the survivors, although one die before the return;
but if only one survive, he can neither execute nor return

the writ until another is appointed.”

" Cited Umf. 144, but see 48 Geo.. II1. e. 13, <. 5, and see Part
Lyieo iy 80

“In adopting this course, the writer has followed the example of
the late Chief Justice Harrison in his notes to the Common Law
Procedure Act, p. 23, and see Johnston et al. v. Parks et al, 12 (.
I*. 179, rveferred to in Part 1., ¢. ii., s 5.

"H. P. C. 56; F. N. B. 163; Cro. Jac. 383.
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If the coroner will not execute a writ, and an attach-
ment is taken out against him, it must not be delivered to
another coroner to serve, but an elisor for that purpose
will be appointed by a judge in chambers on affidavits
stating the faets; who, if he accepts the writ and after-
wards will not execute it, can also be attached. If he does
not accept the writ he eannot be made to. More than onc
elisor will be appointed if required,

Personal service of process on a sheriff by a coroner
is not necessary if he cannot be conveniently found. Ser-
vice in such a case can he made upon the deputy-sheriff,
or if he cannot be conveniently found, then upon the
sheriff’s elerk, or bailiff of the sheriff, who may for the
time being be present in, or hive charge of the <heriff's
office.®

A written order under the hand of the solicitor in the
action by whom a writ of capias ad satisfaciendum has
been issued, will justify a coroner in discharging the party
in his enstody, unless the party for whom the solicitor
proposes to act has given written notice to the contrary.®

A writ of attachment should be personally delivercd to
the coroner, in order to bring him into contempt.'

An attachment against a sheriff must issue to elisors
in the first instance. if the coroner is the defendant in the
cause.’

Coroners, in their ministerial capacity, may do all such
lawful acts as the sheriff might have done, and are sub-
jeet to the same duties, process and penalties as the
sheriff.?

In the Creditors Relief Aet (R, S. O. 1897, c. T8),
the word “sheriff ” includes coroners,

*Con. Rule 891,

*Con Rules, 8 800,

“1 H. & W, 332, and see hooks of practice.

' Reg. v. Glamoerganshire (Sheriff), 1 D, N. 8. 308, 5

8 10108 C 108, 5 Jur. N.
*R. 8. 0. 1897, c. 17, ss. 28, 25, 36, 37.
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Bk

The ministerial duties of the coroner need not be dis-
charged personally, but, as in the case of the sheriff, he
may by warrant delegate his authority to another.?

By the Ontario consolidated rule No. 892, all rules
respecting the delivery of writs and process, and the scr-
vice, execution and return thercof by sheriff, and the fees
and expenses relating thereto, extend and apply to coro-
ners employed in the serviee, or executing of the process
of the Hioh Court, or of any of the county courts.

Coroners acting in civil proceedings in Ontario are
entitled to the fees and allowances set forth in the tariff
(' appended to the consolidated rules.*

[t was held in the case of In re Duggan, coroner, 2
Q. B. 118, that a coroner is not entitled to poundage on
an attachment against a sheriff. Tn that case Robinson,
C.J., said in giving judgment:—*2 Geo. IV. e. 1, s. 9,
gives the sheriff poundage on exeeutions, and in such lan-
guage as to leave no doubt that sums recovered hy judg-
ment were alone in the contemplation of the legislature,
Under the authority given to the court by that statute,
to regulate costs, poundage has, by a rule of court, been
given to the sheriff only on writs of execution. We do
not see that we might not by a rule to be made under that
statute, allow poundage to sheriffs and coroners on moneys
made upon attachments, if it be thought just and expe-
dient; but hitherto no such rule has been made, and the
matter has been left upon the same footing on which it
stands in England, and therefore we cannot order that in
this case poundage should be allowed. Rule refused.
Rex v. Palmer, 2 East 411.” As the Ontario Consoli-
dated Rules now provide for sheriffs and coroners receiv-
ing poundage and fees on executions and attachments, it is
submitted that the case of In re Duggan, coroner, does not

*Jer. 0. C. T1.
¢ 8ee Con, Rule No, 802, 1180,
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now apply, and that a coroner is now entitled to poundage
on attachinents as well as on executions against sheriffs,
See Rules 892, 1189, and Tariff €, item< 39 and 72.

In Quebee, before giving instructions to the sheriff
to summon a panel of jurors, the clerk of the erown, or
clerk of the peace, must enquire of the sheriff whether he
knows of any lawful cause whereby he is disqualified from
summoning the jurors, and if the sheriff admits any ground
of disqualification, the Attornev-General is notified, and
the proper steps taken to have the jurors stimmoned by
the coroner for the distriet.”

In Nova Scotia it was held under the Judicature Aet of
that provinee, that a replevin bond must have two sureties,
and the defendant, a coroner acting in the place of the
sheriff in a ease where the sheriff was disqualified, and who
aceepted a bond with only one surety, was personally re-
sponsible-—neither the plaintifi in the replevin nor the
surety being possessed of sufficient property to respond to
the judgment against them on the bond. Tt was leld also
that there was no distinetion between the liability of a cor
oner acting in a case where the sheriff is an interested
party, and that of the sheriff's liability when acting in a
similar case in which the sheriff i< not a party—the coroner
being in such cases, at common law, ex-officio sherifi—so
that not only all the common law. but all the statutory
liabilities, as well as the rights of the office of sheriff,
attach to the coroner while acting in the eapacity of the
gheriff.®

And in Nova Scotia, where a sheriff is disqualified to
act in any action or other proceeding hy reason of being a
party thereto, or from any other cause, any writ, or other
process in such action or procecding which wonld other
*R. 8. Q. 1888, Art. 265Ta; 54 V. c. 24 (Q.), and see also

Arts. 2657b, 2057c, 2657d, 20661, for further provisions regarding
summoning jurors.

¢ Horsfall v. Sutherland, 81 N. 8. R. 471,

o
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wise require to be executed by the sheriff, may be executed
in Halifax by the chief of police, in Dartmouth by the
chief of police, and in any other place within the provinee
by a coroner for the county within which such writ or pro-
cess i to be executed.” The person so executing such writ
or process has, while engaged in exceuting the same, all
the rights and fees of the sheriff.”

In Nova Scotia, New Brunswick, Prince Edward Is-
land, British Columbia, Manitoba, The North-West Ter-
ritories and Keewalin, there does not appear to be any
statute law relating to the general execution of process by
coroners when acting ministerially, except as above men-
tioned as regards Nova Seolia; the general law, as stated in
this section, will apply in these provinees and territories the
same as it does in Ontario, But in Maniloba, in the Rules of
Court appended to chapter six of the statutes of that pro-
vinee of 1895, rule No. 725 states:—“All rules referring
o writs of exccution shall extend and apply to coroners,
distriet registrars and elisors employed in the service of
executing the process of the Court.” The fees, however,
to be charged by coroners when acting ministerially will
be the same as the sheriff is allowed in each provinee or
territorv. But as regards coroners sununoning juries for
the Superor Court and county courts, and their fees there-
for, in New Brunswick, see Con. Stats, (N.B.) 1877, e.
45,8 12; 31 V. c. 26 (N. B.); 45 V. c. 19 (N.B.).

Manitoulin, being part of Ontario, will be governed
by the Ontario law, as stated in this section.

To trace all the law relating to the exccution of civil
process by coroners, would be to write the office of sheriff,
Coroners are therefore referred to works on the duties of
that officer for any further information they may require
under the present heading.

TR, 8. N. 8 1900, ¢. 28, s 40, =5, (1).
*R. & N. 8 1000, ¢, 28, 8, 40, 8. (2).
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Sec. 6—OTHER DUTIES.

As to the other duties of coroners, it may be mentioned
that the statute De Officio Coronatoris, 4 L. 1. st. 2, gave
authority to coroners to inquire of other felonies besides
homicide (though this, however, is doubted by some writ-
ers); to enquire of (reasure troves, of royal fishes, and of
wreeks; to receive an appeal of felony or mayhem, to take
the confession and abjuration of felons, and to pronounce
judgment of outlawry. Some of these duties have been
expressly abolished by statute, and the others, except those
regarding treasure troves, may be said to have become
almost, if not quite, obsolete in Canada.®  The jurisdiction
of the coroner in regard to treasure troves is to inquire who
were the finders, and does not extend to an inquiry as to
the title of the gold or silver coin, ]l];ll(' or bullion, found.*
Any person who finds treasure of the nature mentioned,
or knows of the finding of such treasure, should notify a
coroner of the city or county, otherwise he may be aceunsed

of concealing it, and be fined and imprisoned.’

*The case in England of The Attorney-General v. Moore, [1893].
1 ¢, 676, is a recent instance of an inquest as to freasure trove
Another instance occurred in 1896, in England, where a coroner
and jury, under instructions from the Treasury, inquired into the
ownership of £00 in sovereigns found by a boy moving a loose sod,
under which was a hole containing a tin full of sovereigns. The
jury could not satisfy themselves as to the proper owner, and ve-
turned an open verdict, and the police were loft to settle as to the
ownership. See Mail and Empire newspaper of Sept. 5Hth, 1806. 1If
this was a correct statement of the case, the coroner would seem
to have been remiss in his duty in not informing the jury they had
nothing to do with the ownership. or title, to the treasure, This
duty was merely to inquire who were the finders, and who was sus
pected thereof, and that it was treasure trove, Being treasure trove
it followed as a matter of course, it belonged to the Crown unless
the Crown disposed of it hy grant to a subject of the franchise of
ure trove. The title of the Crown is independent of the coro-
jury. Atty-General v. Moore, 1. R. 1 Ch, D, [18 0676,

As regards Forfeiture, see Part 11., ¢, iii., s. 1, and e, x.

" R. v. Toole, 16 W, R. 439 Ch. D.

'3 Int, 133: 1 Blk's Com G2 R, v, Thomas and Willett, 9 Cox
C. C. 376: where also the forms of the inquisition and indictment
can be found set out in full. See alse Reg. v. Herford, 20 1. J
Q. B, 249: 3 Fl. & Bl 115: T R. Tases, p. 170
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CHAPTER 111,

OF THE JURISDICTION OF CORONERS IN INQUESTS OF

DEATH.
SE¢. L—THEIR GENERAL JURISDICTION ..........uu.. 63
* 2—THEIR JURISDICTION IN PARTICULAR CASES,
“ 3 —SUPREME JURISDICTION ..occvvvierevossnssnns 66

Sec. 1.—~THEIR GENERAL JURISDICTION.

The general jurisdiction of the coroner is confined to
death happening within the limits of his county, city or
town, and cannot be enlarged by any private Act or dele-
gation from the crown.' But this statement must be
read with the assumption that the body is found where the
death took place, and must be considered in connection
with the statements regarding particular cases made in
sec. 2 of this chapter,

A coroner for a county, it seems, may act in a city or
town within his county.* But since the appointment of a
coroner for the city of Toronto alone, coroners appointed
and thereafter appointed, in and for the county of York,
shall, as to the city of Toronto, have and exercise within
the ity of Toronto, the powers only of associate coroners
for the city of Toronto.?

When one county separates from another, or a city or
town becomes incorporated in Ontario, coroners are ap-
pointed for the junior county, or the city, or town, as the
case may be.

19

Finch, 388,
*Ry. v. Berry, 9 P. R, 123: and see remarks on the subjeet in
section 2 of this chapter,

'3 Ed VIL c. 7. &
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In Nova Seotia, inquests may be held bv a justice of
the peace in the absence of any coroner.*

In New Brunswick, any one of the coroners of the
county in which the body of the person upon whose death
the inquest ought to be held, is lying, has jurisdiction to
hold such inquest, and when the body is found in the sea,
or in any river, creek, lake, pond, or in any arm of the sea,
the inquest must be held only by one of the coroners of the
county where the body is first brought to land.” And in
section 37 of the Act of New Brunswick just cited, it is
stated that except as therein otherwise expressly provided,
nothing in that chapter shall be taken to restriet the juris-
diction, powers and authority of coroners at common law,
and all proceedings both before, at the time of, and subse-
quent to any coroner’s inquest, shall be commenced, carried
on and completed in the same manner as has heretofore
been the practice, except where otherwise expressly pro-
vided by that chapter.

In Prince Edward Island, inquests may be held by a
Justice of the Peace in the absence of a coroner, and the
Justice of the Peace is entitled to the same fees as a
coroner.®

In British Columbia, where a place has been provided
by any sanitary, health or municipal authority for the
receipt of dead bodies during the time required to conduet
a post mortem examination, the coroner may order the
removal of a dead body to and from such place for carrying
on such examination, and the cost of such removal shall
be deemed to be part of the expenses incurred in and about
the holding of an inquest.”
‘R, SN, 81900, e 36, 5. 13
*C, 8 N. B. 1903, c. 124, s
o Act of 1855 and 39 V. . 1T. s, 4 (P E. 1)
61 V.c. 50, 8, 14, B. C
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Sgc. 2—THEIR JURISDICTION IN PARTICULAR CASES*

Coroners of counties have jurisdietion coneurrent with
coroners of the Admiralty over deaths happening in the
arms of the sea (infra corpus comitatus)’ and in great
rivers' and in ships lving in harbour," but they have none
upon the high seas,

In Regina v. Berry,® it was held by Osler, .J., that a
coroner for the county of Carleton, Ontario, had jurisdie-
tion to hold an inquest in the city of Ottawa situate in
that county, “there being nothing in the Coroners’ Act,
RS. O.c. 79 [now R. 8. O. 1897, ¢. 97] to limit the juris
”»

diction of a coroner. This decision will not warrant a

coroner for a city or lown, assuming to act outside the limits
of his city or town; nor, it is submitted, would it be pru-
dent in the case of a death of a prisoner, for the notice of
death under the third seetion of the Coroners’ Act (R.
S. 0. 1897 ¢e. 97) to be given to a ecounty coroner where
the death has taken place in a city or town having a coro-
ner of its own. And if the notice is given in such a case
to a coroner for the county he had better decline to act
for fear of want of jurisdietion.

* Under this section, in the former editions of this work. refer-
ence was made to ecases of murder or manslaughter, committed in
any place with respect to which it might be uncertain as to what
county or district the offence was committed in. and to the coroner’s
jurisdiction, within one mile of the boundary of his county in such
cases, These cases, and others also referred to, were provided for
by R. 8 C. ¢, 174, ss. 9, 10, 11, 12, but this statute has been re-
pealed by the criminal code, and these particular sections, although
embodied in Part XLIV of the code, cannot now be stated with
any confidence as applying to coroners’ inquests, since the interpre-
tation clauses contain nothing that include a coroner’s inquiry, nor
does the body of the code mention anything that would apply in
this particular. It will, therefore, be better for coroners to con-
fine themselves strictly to the limits of their own districts except in
the cases still retained in the text.

*2 H. P. C. 15, 16, 54.

w2 H. P. C. 15, 16, 54.

'1 Str. 1097, 231,

'9 Pr. R, 123,

B.C. -b
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The great lakes of Canada are within the Admiralty
jurizdiction, and offences committed on them, although in
American waters, are as if committed on the high seas, but
coroners should not act in such cases unless the body is
within their county.”

Coroners of counties have also jurisdiction when the
death happens between high and low water mark upon
the sea coast, during the time when the soil is not covered
with water.*

In all these cases of extended jurisdiction the coroner
had better see that the body ig brought within his county

bef

re holding the inquest.’

Where there is any doubt, the _ill!'i-|lit'lin>1| of the com

mon law ought to be preferred.’

Sec, 3—~SUPREME JURISDICTION.

Coroners virtute officii have supreme jurisdiction every
where,” within the limits of their ordinary official juris-

dictions.

' Reg. v, Sharp. 5 Pr. Rep

¢3 Inst. 113: 5 Rep. 107: Lacie’s Case, 2 Hale, 17, 20: 1 BEast
P. C. e. 51, s. 131, and see Parker v. Elliott, 1 C, P. 470-491, note,
and Gage v. Bates, T C. P. 116

"1t is said of a Memphis, Tennessee, coroner, that he complained
his luck was against him, because there had been four street shoot
ings in that American eity, without fatal results; and, in three in-
stances, the bodies of drowned men had floated out of his jurisdiction '

‘East. P, C. c. 17, 5. 10

4 Rep. 47.
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CHAPTER IV.

OF THE RIGHTS OF CORONERS.
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SEC, L—GENERAL REMARKS,

Coroners, while acting judicially in Ontario, have no
vight to appoint a deputy;' but in some of the provinees,
coroners have, in their judicial capacity, the right by statute
to appoint deputies; see Chapter 11 and Index.

In England, this right has been eonferred by statute;*
but we have no such enactment in Ontario.  The minis-
terial duties of coroners may however be executed by
deputy, but the return of process must be made in the
name of all.?

Diffienlties arise regarding the jurisdietion of particu
lar coroners to hold inquests where the cause of death hap-
pens in one jurisdiction, and the death happens, and the
body lies in another; or where, as in a case in Ontario, the
deceased was injured on a railway train in one county, and
died in another connty, and the bodv was removed to his
home in a third county. .\ coroner in the thivd county
proceeded to hold an inguest, but his doing so was objected
to by the authorities of that county on the ground that the
inquest should not be held there and the expense of it put
upon them.  They were reported to have been advised the

YCromn. Just, 227 a; 2 11 P. €, 538: 1 B P, €. 483,

4 & T V. e 83 ete
*Jer, O, C, T8 and ses Chap. I, s 5.
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position so taken by chem was correct, and that the inquest
should be held in the county within which the death took
place.  The soundness of this advice seems questionable.
In the first place an inquest must be held super visum
corporis, and how could the coroner in the county where
the death took place, obtain the body which was in another
county, to hold an inquest thereon? He would have no
jurisdiction to go out of his county and bring it within his
jurisdiction, unless with the consent of those having charge
of it—a consent which would rarely be given where, as in
this case, the cause of death was an accident on a railway
train, and the body was carried on to the man’s home. And
if he obtained such consent, and the body was removed to
his county, it would still be aoubtful if he could legally
hold the inquest, and make the authorities of his county
pay the expenses. The same difticulty would arvise if a
coroner of the county in which the injury was received,
attempted to hold the inquest.

This question of jurisdietion has been met with both
in England and the United States, but has been got over
by statutory enactments after the respective courts had
dealt with it in different ways.  Lord Hale, in England,
considered where the stroke was given in one county, and
the death oceurred in another, the eoroner of the county
where the party died was to proceed in the matter as if
the stroke had been given in that county.*  No doubt the
body in this case remained where the death took place.

In the * Reporter's Note ™ to Rex v. Ferrand, 3 B. &
Ald. 2605 22 R. R. 373, as given in vol. 7, p. 140, of Ruling
Cases, it is stated, after referring to the law requiring ¢
coroner to take an inquest super viswm corporis, that in
ancient times, if a man were hurt in the county of A,
and died in connty of B, the coroner of I3 conld not take
an inquisition of his death, becanse the stroke was not

‘Hale P. C. 426, 427: 2 Hale P. C. 66
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given in that county; and the coroner of A could not take
the inquisition beeause the body was in the county of B,
but Iln'l\' used to remove the luuli\ into the county of A
and then the coroner of A used to take the inquisition.
Nothing is said as to who removed the body, or by what
authority it was removed. In those days the people were
held in greater subjeetion than they are now, and were
gencrally more ignorant, and probably any official who
attempted to remove a body for the purpose of an inquest,
would not have his right to do =0 questioned. Now things
are different in this respeet, and any sueh attempt would
be met by a demand for its authority, and it does not seem
that any could be shown. If, however, the coroner for
the county where the body lics, proceeds to hold an inquest,
it would be diffienlt to question his authority to do so, for
prima facie he could have jurisdiction in the case. In
‘ngland, before the law in this respeet was settled by
statute, the deeided eases differed.  Where a death oc-
curred in the county of W from an injury received in the
county of 8, it was decided the inquest was rightly held
in the county of W.* But in Leg. v. G0 W, Ry.. 3 Q. B.
333, where an inquisition was taken by a coroner of a
borough, upon a body lying dead there, it appeared that
the death was caused by the deceased falling in the county
from a carriage, and that he died in the borough, and the
jury found the death to have happened accidentally, and
laid a deodand on the earriage. The Court (before 6 & T
Vie. e. 12) quashed the inquisition, as it was held the cor
oner of the borough had no jurisdiction to inquire in the
case of death occasioned by an accident happening out of
the borough. Again in the case of Reg. v. Hinde, 5 Q. B.
0944 13 L. J. M. C. 150, it was held where a person was
found drowned in a rviver within the concurrent jurisdic-
tion, exclusively of all others, of the coroner for a city and

5 Reg. v. Grand Junction Ry.. 3 Perry & D. 57: 11 A, & E. 128,
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the Admiralty, and the body was taken to a place on shore,
bevond the city limits, the coroner and jury of the city
annot view the body at such place for the purpose of an
inquest, and an inquisition taken on such view will be
quashed.  This was on an injunction taken after the Eng |
lish statute of 6 & 7 Vie. e. 12, Again in a case in Eng
land of manslaughter, where the canse of death oceurred
in a county, and the body after death was removed to a
city, and the coroner of the city held the inquest, and E.
was tried for the manslanghter on the inquisition: it seems
that the inquest was considered to be properly held under
6 & 7 Vie. e. 12, although it was said that statute was a
little obseurely worded: Req. v. Ellis, 2 Car. & K. 470.
This English statute after reciting “that it often happens
that it is unknown where persons lying dead, have come
by their death<: and also that sue'i persons may die in other
places than those in which the cause of death happened ”—
then by section 1 it is enacted that the coroner within
whose jurisdietion the body shall be lving dead, shall hold
the inquest.

Finally in England this question as to which eoroner
should hold the inquest in the class of cases above referred
to, has been placed bevond all doubt by the statute of 1887,
50-61 Vie. e. 71, ss, 3, 7. The inquest there must now
be held by the coroner within whose jurisdiction the body
is lying, and when a body is found dead in the sea, or any
creek, river or navigable canal within the flowing of the
sea, where there is no deputy coroner for the jurisdiction of
L the Admiralty of England, the inquest must be held by
the coroner having jurisdiction in the place where the body
is first brought to land.

§ In the United States the inquest must also be held in
the county where the body is found.”

*A. & E. Enc, of Law, p. 605 ]
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In Ontario by a recent statute we now have a provision
that any coroner within whose jurisdiction the body of a
person is lying upon whose death an inquest ought to be
held, may hold the inquest.”  Until some statutory vrovi-
gion is made in regard to the cases here referrved to in the
other parts of the Dominion, or until there is some judi-
cial decision on the point, coroners, for whom this work
is intended, had better not, in the writer's opinion, attempt
to hold any inquest except when they find the dead body
within their jurisdiction, and in order to find it there, they
lad better not have anything whatever to do with its being
irought from another jurisdiction into theirs,

In this connection the legal reader may be reminded
where a court has jurisdiction of the eanse and proceeds
inverso ordine, or erroneously, then the party who sues,
or the officer or minister of the court, who executes accord-
ing to its tenor, the precept or process of the court, will
not be liable to an action. But when the court has not
jurisdiction of the cause, then the whole proceeding is
coram non judice, and actions will lie against the parties
without any regard to the precept or process: for in this
case it is not necessary to obey one who is not judge of the
cause, any more than it is to obey a mere stranger.”

Sec, 2—THEIR RIGHT TO FEES.

Their office was originally one of such great dignity,
that coroners would not take any reward for their services,”
and afterwards (when no doubt, the weakness of human
nature began to get the better of our forefathers’ pride)
they were forbidden by statnte to accept anyvthing for ex-
ecuting their office, upon pain of heavy forfeiture,'

'8 Bd. XII ¢, 7, s 22

*Broom's Legal Mazims, p. S8, and see Davidson v. Garrett
et al, 30 O. R. 653.

"1 Com, 347,
2 Inst. 210, 176,
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It was not until the reign of Hen. VIL that coroncrs
were paid a regular fee for holding inquisitions, and then
only in cases of persons slain, when they received 13s. 44."
Afterwards, thev were paid for all inquests except those
taken upon the view of bodies dying in a gaol or prison.*
And row, they receive remuneration in all cases, provided
the coroner prior to his issuing his warrant for summoning
the jury makes a declaration in writing under oath taken
before a Justice of the Peace, a commissioner for taking
affidavits in the High Court or « Notary Publie, and which
declarvation is veturned and filed with the inquisition stat-
ing that frow information received by him he is of opinion
that there is reason for believing that the deceased did not
come to his death from natural canses or from mere acei-
dent or mischance, but came tc his death from violence or
unfair means or culpable or negligent eonduct of others,
under cireumstances requiring investigaiion by a coroner's
inquest.”  But this requirement does not apply to inquests
held upon the written request of the county attorney, or
to an inquest held in the Districts of Muskoka, Parry
Sound, Rainy River and Nipissing, upon the written re-
quest of a stipendiary magistrate, or to the inquest on a
prisoner held upon notice thercof from the warden, gaoler,
keeper or superintendent of the penitentiary, gaol, prison,
house of correction, lock-up house or house of industry in
whieh the prisoner dies.*

If payment is refused on other grounds than want of
funds, a mandamus will be granted notwithstanding there
are no funds in the treasurer’s hands.® But the court
refused to compel the sessions to allow an item in the cor-
oner’s account, when the justices were of the opinion there

'3 Hen. VIL, e, 1.

125 Geo. II., c. 29.

'R. 8. 0. 1807, 4 (1).

‘R, 8. 0. 1807, c. 07, s5. 3 and 4 (2).
“In re Askin and Charteris, 13 U, C, Q. B. 498

9e-.fﬂﬁ P el
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was no ground for holding the inquest—there being no
reason to suppose the deceased had died any other vhan a
natural, though sudden, death.®

In the case of In re Harbottle and Wilson, 30 U, (',
Q. B. 314, it was held in Ontario the coroner had no right
to summon a second medical witness without such medical
witness is named in writing, and his attendance required.
by a majority of the jurymen as provided by the statute;
and a mandamus to the coroner to make his order on the
county treasurer for the fees of such a witness under see-
tion ten of the Aet, was refused. And semble that on an
application for such mandamus, the county treasurer, as
well as the coroner, must be called upon. The post-
morlem should be made by the first medieal witness,

In Quebec, within fifteen days following the holding of
any inquest, the coroner must send a detailed statement of
the costs attending the same to the Attorney-General, to-
gether with a certified copy of the declaration, or demand,
made, or received, by him, as the ease may be.” And in
that province the Lieutenant-Governor-in-Conneil may
asgign to the coroner of the District of Montreal a fixed
salary, not to exceed the sum of two thousand four hun-
dred dollars per annum, payable out of the Consolidated
Revenue Fund of the Province, and every such coroner
thereafter ceases to have a right to the fees ordinarily pay-
able to coroners under Article 2692 of the R. S. of
Quebec,®

In Nova Scolia, the medical examiner is entitled to be
paid for every inquiry instituted in which he does not per-
form a post-mortem, the sum of $4; and when he does per-
form a post-mortem the sum of $12.°

® Rex v. Kent, 11 East 229: 10 R. R. 484,
"Revised Stats,, Que., Art. 2690,

*58 V. c. 33, 5. 2, Que.

'R, 8, N. 8. ¢ 37, 5. 22,
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In New Brunswick, in any case in which the death of
any person hus been reported to a coroner, and he has in
consequenee of information received by him, viewed the
body of such deceased person, and having made such fur
ther inquiries as he deems neceszary, comes to the conclu-
sion as the result of such further inquiries, that an inquest
is unnecessary, he is, for his attendance and services in
such case, entitled to be paid the sum of $4 by the council
of the city, town or county in which such death occurred,
and such services were rendered; and such city, town or
county council vespeetively shall, upon an account thereof
being duly presented, with a statement of the circum-
stances, order that the amount thereof he paid by the treas-
arer out of any city, town or county funds in his hands.
But if the eonneil be of the opinion that any inquest or
view, as the case may be, was nnnecessary, and was held
without any reasonable grounds therefor, it may refuse to
pav the coroner’s bill therefor unless upon the certificate
of the Attorney-General stating that in his opinion the bill
is one that should be paid. On the production to the
council of sueh certificate, the couneil must thereupon
pass an order for the payment of such bill, and in such
case pay the coroner $1 additional to compensate him for
having to obtain such certificate.'

If the authorities refuse to allow' fees to a coroner, his
only remedy is to apply to a superior court for a manda-
mus.'

The writ must state all the cireumstances of the ecase;
must shew that he is entitled to the velief prayed; and
that he bad a right to require the auditors to do that, for
the non-performance of which the writ was sued out.”

®g3 V. e 5 ss. 82, 83, N. B.

*From the judgment of the Court of Queen’s Bench, in re
Davidson and the Quarter Sessions of Waterloo, 22 U, C. Q. B.
405, it seems *the superior courts will only compel an audit. So if
a coroner’s account is audited and portions thereof disallowed, the
auditors’ judgment in the matter will not be interfered with.

*4 T. R, 52.
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It has been held in England that where two or more
inquests are held at the same place on the same day, the
coroner is only entitled to one sum per mile for travelling
expenses from the place of his abode to the place where the
inquisitions are held, and that a coroner was not entitled
to be paid for an inquisition taken upon a dead body under
25 Geo. IT. e. 29, unless the inguisition was signed by all
the jurors.’®

For the fees of coroners and constables in Nova Scotia,
see pn. 46, 423,

In Newfoundland, the act abolishing the office of cor-
oner,' and requiring inquests to be held by a stipendiary
magistrate, does not provide for the payment of any special
fees to the magistrate for holding the inquest.

For the execution of process and other acts incident to
their ministerial character, coroners are also entitled to
fees.

For a Schedule of Fees, see Chapter XIV., and for how
accounts should be rendered, see Chap. XTI, = 14.

Sec. 3.~ THEIR EXEMPTION FROM SERVING OFFICES.

Coroners are exempt from serving offices which are
inconsistent with the duties of coroner, and are not liable
to be summoned as jurors.” And they are exempted from
being elected, or appointed, members of a municipal coun-
cil, or to any other munieipal office in Ontario.®

* Rex v. Justices of Warwick, 5 B. & C. 430: Rex v, Norfolk
(Justices), 1 Nolan, 141,

‘88 V. e. 8 (Newf.).

*2 Roll, Abr. 632, s, 4: F. N. B. 167; R, 8. 0. 1807, c. 61,
s 6, 8.8 13.

*3 Ed. VIL, c. 19, s. 84.
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In Manitoba, coroners are exempted from serving on
grand and petty juries,” and from being elected, or ap
pointed, members of the munieipal couneil or to any muni

cipal office.”

SEc. 4—THEIR PRIVILEGE FROM ARRERST.

The same prineiple whieh exempts judges and officers
of the superior courts from arrest while executing their
judicial duties, seems to apply to coroners; and in a case
tried in England, Mr. Justice Gaselee expressed his opinion
that this exemption extended to coroners, while ooing, re
maining, or returning, for the purpose of taking an inquest.
And see Middlesex (Dep. Coroner) Ex parte, 6 H. & N,
501; 7 Jur. N. 8. 103,

SEC. 5--AS TO THEIR OTHER RIGHTS AND PRIVILEGES

In this place it may be stated that coroners were for-
merly entitled in Ontario to a copy of the Provineial Stat
utes of each session: but under the present regulations they
are not so entitled; an order in council having been passed
in 1859 discontinuing the practice which had theretofore
obtained, of furnishing the statutes to coroners, and a
circular letter to that effect was addressed to the Clerks of
the Peace in Upper Canada, on the 27th of June of that
year. They ought to be furnizhed with lists of constables
by the Clerks of the Peace, whenever ordered to be so
furnished by the Justices in General or adjourned Ses-
sions.’

A coroner. as a judge of a court of record, is not liable
to a civil action for anything done by him in his judicial
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capacity, if he acts indiscreetly or erroneously; and gen-
erally where there is reasonable and probable cause for the
act complained of, it is of no moment whether there was
malice or not.'

An action does not lie against a coroner for defamatory
words spoken by him while holding an ingquest.!

And as no action will lie against a judge of a Court of
Record for an act done by him in his judicial capaeity,
therefore as a coroner is a judge of a Court of Reeord,
trespass will not lie against a coroner for turning a man
out of a room where Le is about to hold an inquisition.*

' Garner v. Coleman, 19 C. P. 106,

*Thomas v. Churton, 8 Jur. N. 8. 705: 2 B. & 8. 47

s,

*Garnett v, Farrand, ¢ B, & C. 611, u;nl see ¢, 1,
12, 8. 2

D,
1. and e
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CHAPTER V.

OF THE LIABILITIES OF CORONERS.

Sec, 1L—FOR MISCONDUCT % Edu st LS . . T8
2—T0 BE REMOVED .. i - S altlad S5
2. FOR THE ACTS OF CO-CORONERS e i S

Sec. 1.--FOR MISCONDUCT.

No action will lie against a coroner for any acl honestly

done by him in his judicial capacity, but if coroners be
guilty of any misconduet, either in their judicial or minis
terial capacity, they are liable to be punished.’

[f a covoner, after notice, do not view the body and
take an inquisition in a convenient time:* if he conceals

felonies, or is vemiss in his duty through favour; if he

misconduets himself in taking an inguisition; if he does
not return the inquisition in proper time: or takes an in-
quisition without viewing the body: or if he do not

reduce to writing the evidence given to the jury before
them, or so much thereof as shall he material, and certify
j and subscribe the same, together with the recognizances
1 and inquisitions before them takens or in Ontario if he do
| not return a list of inquests held by him, together with the
findings of the juries, to the provincial treasurer. on or
before the first day of Janunary in every vear; or if he does
not supply the Division Registrar of the division in which

a death takes place, and into the cause of which he makes

| inquiry, before the interment of the body, with all the
| particulars required to be registered; or if he wilfully and

tJer, O, C. G iarrett v, Fervand, 6 B, & C. 611; Thomas v.
Churton, 2 B. & 8. 475: Kemp v. Nevile, 10 C. B, N. 8. 523. Gar-
ner v, Coleman, 19 C, 1. 106,

*See Form of Indictment in the Appendix of Forms g
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knowingly demands or receives any other or greater fee
or allowance than the fee or allowance to which he is en-
titled; in any and all these cases he renders himself liahle
to punishment.”

And if a coroner neglects to discharge the duties re
quired of him by the Ontario Aet respecting Anatomy*
he is liable to a fine of not more than $20 for every <uch
offence. These duties will be found stated in Chapter

XIT., section 8, and relate to the disposal of certain dead
hodies.

Tt is not lawful for a coroner to conduct an inquest in
any case where loss of life lias been caused at or on a rail
road, mine or other work, whereof he is owner or part
owner, either as a sharcholder or otherwise, nor in any
like case at or on a work where he is employed as medical
attendaut by the owner thereof, or hy any agreement or
understanding direct or indireet with the employees at or
on such work.”

Coroners in Ontario taking money to excuse any man
from serving or being summoned to serve on juries, may
be fined.®  And they may be indicted for accepting a ve-
ward for not holding an inquest.’

Coroners generally in Ontario during the time they use
or exercise the ordinary duties of their office, are not
qualified to be justices of the peace; and if they act as such,
their proceedings are void and of no effect, and they them-
sclves become liable to be heavily fined.® But sce the
special exceptions mentionéd in Chap, 1., < 2.

!2 H. P.C.58: 3 Fd. 1. e. 10; 1 Leach, e, L. 43; Jer. O, C.
59: R. 8, 0. 1897, c. 44, 5. 22; and ¢. 101, <. T: and e, 97, s. 19
and c. 44, & 22,

‘R. 8. O, 1807, ¢. 177, s. 16,

'R. 8. 0. 1807, c. X A

"R, 8, 0. 1897, c. 61, s.

" Reg. v. Harrison, 1 East C, 482,

*R. 8. 0, 1897, ¢, 86, . 8; and see p. 10 Davies v, Justices
of Pembrokshire, L, R. T Q. B. D. 513,

12.
b
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If the body has been so long buried as to afford no
information on view, a coroncr will not be justified in caus
ing it to be disinterred; and if e do so, he may be fined.”

But in some cases it is hard to say what lapse of time
wonld destroy all information which might be obtained
by disinterring the body. For instance, in cases of poison-
ing. or when identification is important and there is any
fracture of bomes,' any false tecth, &e

A coroner is not justificd in delaying the inqiiest upon
a dead body in a state of decomposition for so long a period
as five days, in order that the body may be identified and
buvied and registered under the right name, and the e
fact that it has been N;\v':ll a4 mortuary can make no
difference.?

A coroner is euilty of an indietable offence in taking a
sim of money for not holding an inquest. Whether hi
has any pretense for holding the inque wonot, he is
equally eriminal in having extorted money to refrain from

doing his office.”

If a coroner inserts in the inquisition a material fact
not found by the jury, he may be ind | for forgery.*

By Stat. 1 Hen. VIIL, justice assize and justices
of the peace within the county } ower to inquire of,

and punish the defaults of cor

"2 Lev. 140, see post, Chap. V., = 1
It will be remembered that in the case of Dr. Livingstone, after
his body was brought to the coast by a long journey from the inter
jor of Africa, and then by ship to England, its identity was con
sidered proved by a peculiar and unusual false joint known to exist
in one of his arms, the result of a fracture received in an encounter
with a tiger.

And in 1900, a case of manslaughter, if not murder, was con-
sidered to be revealed in the United States after fourteen years, by
finding n skeleton in an old well, and identifying the >kt‘|l‘f(v;| as llm.[
of a missing man, by a shin bone, which was known to have been
broken and not properly set.

See remarks in e, 2, 8. 2, and in e, 12, s, 1.
In re Hull, L. R. 9 Q. B. D. 689

* Rew v. Harrison, 1 East P, (', 482

*3 Salk. 172
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In their ministerial character coroners are liable, like
sheriffs in actions of debt, for an escape,” case for a false
return,” or by attachment,” according to the circumstances
of the case, and generally, if coroners misconduet them
selves in the execution of any writ, warrant or process,
entrus ed to them; or wilfully and without the consent of
the person in whose favour the writ, warrant or process
was issued, make any false return thereof, they are guilty
of an indictable offence and liable to be fined and impris-

oned,® and by an Ontario statute,” they shall answer in
damages to any party aggrieved by such misconduct or
false r-turn.

Coroners cannot, when acting ministerially, direetly
cr indireetly purchase any goods or chattels, lands or tene-
ments, exposed to sale by them under execution.'

Coroners entrusted with the execution of any writ, war
rant or process, mesne or final, who wilfully miseonduet
themselves ir the execution of the same, or wilfully make
any false return to such writ, warrant or process, unless
by the consent of the party in whose favour the process
may have iscued, shall, upon eonvietion thercof before a
court of competent jurisdiction, be liable to fine and im
prisonmient in the discretion of the court, and shall answer
in damages to any party aggrieved by such misconduct or
false return.’

In Nova Scotia, coroners who do not make a return in
triplicate of the inquests held by them, together with the
findings of the juries, to the office of the provincial secre-
tary, on or hefore the 10th of January in every year, are

*3 Lev. 399: 6 Mod. 37.

* Freem. 191,

. 911,

Y. e Can,

wR. 8 0. 1897, e, 17.
'R. 8. 0. 1897, e. 17
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liable to a penalty of $20.* And coroners and others who

ail to comply with the provizions of R. 8. N, 8. c. 8, s, 24,

¢ onilty of an offence against that Aet.”

In New Brunswick. the only p nalty glu‘wrﬂuwl by
statute for a coroner’s neglect in immediately returning

the examinations or depositions taken of an inquest to the

Clerk of the Peace is, that he shall not be !-.11 | his fees until
the return is made.* A statutory penalty is now provided
for neeleet in making, on or before the first day of Janu
ary in cach year, a rveturn of inquests held by a coroner
during the |>!’ww1in_~; year, together with the findings of
the juries, to the Provincial Seerctary; any coroner who
shall refuse 1 negleet to make such return shall be liable
to a penalty not exceeding $20 for each week during which
he shall remain in default, to be recovered in the name of
the Provineial Secretary in anv court of competent juris-
diction, and shall further be liable to be dismissed from
office. The ;n-l\:l'\il.\ to be collected from any one coroner

for failing to make a return so required in any one year

ghall in no case exceed one hundred dollars.” For not
taking the declaration required before issning his warrant
for the jurv, the coroner forfeits his fees altogether.®

In Prince Edward Island, coroners who do not make
the il' proper e arns i'n cases of :“"Ill\'i'll are |i.1|l]|‘ o 'I:l'\'
such fine as the court to whose officer the returns should be
made. shall think meet.”

In British Columbia, there i no statutory penalty pre-
seribed for roner’s negleet in making returns of n-

quests held by him.*

*R. 8. N. &, Bth series, 1884, c. 17, s, 8,
* The provisions here referred to will be found in their proper
] places throughout this work
‘63 V. c 5, s 16
*83 V. c. 5, s
\ ‘63 V.c. N s
See Acts of
*51 V. ¢ 24

B
form (B, N. B
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Lu Manitoba, coroners forfeit their fees for all inquests
held witheut making the declaration required before issuing
the warrant for the jury.’

In The North-West Territories, there is no statutory
penalty for not making returns of inquests,

In Keewatin, there is no statutory penalty for not mak-
ing returns, but such returns as the Lic. -Governor directs
to be made uve required to be made by R. 8. C. ¢. 53,

In Manitoulin, the law is the same as in the rest of the
provinee of Ontario.

8. 27,

In Newfoundland, any person taking greater fees than

preseribed by law, for each offence forfeits the sum of

$50.1

Sec. 2—-T0 BE REMOVED

If a coroner is convicted of extortion, wilful negleet of
his duty, or misdemeanour in his office, the court before
whom he is so convicted has power, under 25 Geo. I1. c.
29, to adjudge that he be removed from his office. Or a
coroner may be removed by being made a sheriff, or by the
Queen’s writ De coronatore exonerando,' for a canse therein

as

signed.*  To the eredit of Canadian coroners, the writer
has never hizard of but one removal of a coroner in Canada
for misconduet,

It was held in England that the Great Seal has powers
independently of the 25 Geo. T1. e. 29, to remove coroners
from their office for neglect of duty.” Prolonged absence
from duty; intoxication: refusal to hold an inquest withont
reasonable excuse; delay in holding an inquest on a body
*R. 8. Man. e¢. 32 S.oand see o, 11, &, 2
*52 V.c. 25, 8 81, K. F.

*See Form No. 7.
2Jer. O. C, 62, 6th ed.

3 Bx parte Parnell, 1 .J. & W, 451 Ex parte Pasley, 3 D, & W.
34 (Tr.).
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in a state of decomposition, or general inability—have been
held. in England, to be sufficient grounds for the removal
of coroners.*

Contine uent in prison out of the county for twelve
months was held a sufficient ground for the removal of a
coroner from his office, although during his absence another
coroner of the same county had performed his duties.
Notice to a coroner of a petition for his removal is not
necessary. Lhe practice in England is to issue the writs
de coronalore exonerando and de coronatore elegendo at the
same time. The latter is dated last, but it is not irregular
to execute it before a return is made to the former.

Where o coroner is removed for cause it has been held
in England he cannot traverse the grounds upon which he
was removed, but that he is entitled, upon showing that
the ux'nlllui- are false, to sue out a .\'ll/r"/t\‘f'flml.\' to any new
writ de coronatore elegendo.

[t appears a eriminal information may be laid against
« coroner for corruption in his office by seeretly examining

witnesses before the jury is sworn.’

Sec. 3—FOR THE ACTS OF CO-CORONERS

The default of one coroner, when acting judicially,
will not render his co-coroner liable; but when coroners
act ministerially, it is said they are all responsible for
each other’s acts civilly, although not eriminally.®

30 L. J. Ch. 775: 4 L.
): Danver's Ab.: tit.

‘*Re Ward (1861), 3 De G. F. & J.;
T. 458; Re Hull (1882), 9 Q. B. D, 68¢
coroner,

* Ex parte Parnell, 1 J, & W. 451; Ward, In re. 3 De G, F. &
J. 700; 30 L. J. Ch. 775: 7 Jur. N. 8, 853,

*12 Hale P. C. 11 and 56,

"Rew v. Whitcome, 1 C. & P.

*1 Mod. 198;: 2 Mod. frerm, 01,
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Sec. 1.—~WHO MAY COMMIT CRIMES.

The consent of the will is the great eriterion by which
to judge of the criminality of actions; hence where there
is no will there ought not to be any liability. It is a gen-
eral principle of our eriminal law that there must be, as
an essential ingredient in a eriminal offence, some blame-
worthy condition of mind. Sometimes it is negligence,
sometimes malice, sometimes guilty knowledge—but as a
general rule there must be something of that kind, which is
designated by the expression mens rea.' Five heads con-
tain all the causes which the law recognizes as exempting,
in part or in whole, from liability by reason of defect in
the will.*

! Per Cave, J., Chisholm v. Doulton, 58 L. J. M. €. 123; 22

B. D. 736; 16 Cox C. C. 675,
IMHP O 14
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INFANTS

['nder seven years, no person can be |'ul1‘i\'twf ol an
offence by reason of any act or omission of such person.

When of the age of seven and under fourteen, the pre
sumption of law is that an infant is not capable of a mis
chievous diseretion; but this presumption can be rebutted
by evidence of his capacity to judge between good and evil,
and that he was competent to know the nature and conse

quences of his conduet and to appreciate that it was wrong.*

If, therefore, circumstances of malice be proved to the

satisfaction of the jury, and that the accused is competent
to know the nature and consequences of his conduet, and

to appreciate that it was wrong, an offender when of the

age of seven and under fourteen years of age may be con
vieted and punished for a capital erime.” Persons of four
teen and over that age are prima facie responsible for all
their acts,’ and cannot escape punishment except thev are

gshown to come under one of the other heads of « \t‘]ll]'liun.

Sk, 2.—~PERSONS NON COMPOS MENTIS

The second class of persons who are not responsible for
their actions by reason of want of will is the insane. All

persons at the age of diseretion are presumed by law to be

sane, and, unless the contrary is proved, are accountable
| for their actions; and if a lunatic has lucid intervals, the
law presumes the offence of such a person to have been

committed in a lucid interval, unless it appears to the

contrary.

e 29 10, Dom, Rex v, Owen, 1 C. & P.
1 Cox (. ( 200

Com, 23; P V. oe 29, 5. 10, Dom

V. e. 39, s. 11, Dom
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The delusions which indicate a defeet of sanity such as
will relieve a person from eriminal responsibility, are delu
sions of the senses, or such as relate to facts or objects-
not were wrong notions or impressions, or of a moral na-
ture: and the aberration must be mental. not moral, to affect
the intelleet of the individual.®

The want of motive for the commission of the erime
and its being committed under cireumstances whicl: render
detection inevitable, are important points for the consid-
eration of the jury, when coupled with evidence of in-
ganity on any particular point.”

No person can be convicted of an offence by reason of
an act done or omitted by him, when labouring under
natural imbeeility or disease of the mind, to such an extent
as to render him ineapable of appreciating the nature and
quality of the act or omission, and of knowing that such
act or omission was wrong; and a person labouring under
specific delusions, but in other respects sane, shall not be
acquitted on the ground of insanity, unless the delusions
caused him to believe in the existence of some state of
things whieh, if it existed, would justify or excuse his act

or omission.'”

Those who are defective in the understanding and are
over the age of discretion, are divided into three heads:
1. Dementia naturalis, idiotey or natural fatnity. 2.
Dementia aceidentalis, adventitious insanity. 3. Dementia
affectata, acquired madness,

1. Idiotey or natural fatwity. An idiot is a fool o
madman from his birth, without any lucid intervals. The
deaf and dumb who cannot distinguish right from wrong
are by presumption of law idiots, and are not answerable for
their actions, but this presumption may be rebutted by

* Reg. v. Burton, 8 F. & F. 772,

* Reg. v. Layton, 4 C. C. 149,
©55-56 V. c. 20, s. 11, Dom. Rea v. Offord, 5 C. & P. 168,
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strong evidence of understanding. Owing to the humane
and successful efforts which have of late years been made
to instruct this unfortunate class of persons, many of them

have been raised from a state of at least legal idiotey to one
of high intelligence, and are in consequence responsible
for their actions.' The question of idiotey is one of fact
to be decided by the jury, but every one is presumed to be
sane at the time of doing or omitting to do any act until
the contrary is proved.”

2. Adventitious insanity may be either partial, its
vietim being insane on only one subjeet, or folal, permanent
(usually called madness) or temporary (the object of it
being afflicted with the disorder at certain p!’l‘i<u|~ and
under certain cireumstances only), eommonly ecalled lun-
acy.”  While labouring under this disorder, no one is
criminally responsible for his actions;* although a partial
aberration of intellect which does not prevent the party
from distingnishing right from wrong will not excuse his
onilt Cascs of mueh diffienlty sometimes arise with this

cl

of persons,

Before leaving the subject of insanity in connection
with inquests, some statements taken from decided cases in
the courts, may be offered to coroners when taking evi-
denee :nlll .u](lrl‘“in: illl'it 8, On mquests,

If a party kills another under the influence of an in-
sane delusion with the view of redressing or avenging some
supposed grievance or injury, or of producing some publie
benefit, he is nevertheless punishable if he knew at the

'1 Hale, 34: 5556 V. ¢, 29, 88, 7. 11, Dom

Bae. Abr. Idiots (A.) Bro. Idiots 1: 55-56 V. o 29, 8. 11, s8.-8
3, Dom.

“In other cases reason is not driven from her
traction sits down upon it along with her,
it, and frightens her from her Erskine's Speech in de
fence of Hadfield, vol. 4, p. 1% 1 ed,, by Rigway; and see the
nice distinctions therein drawn with regard to insanity.

‘4 Rep. 1206 Bac. Abr. Idiots (A).
1 H. P. C. 30; 66-56 V. ¢ 20, 5. 11 Dom

seat, but dis
holds her trembling upon
riety."—R|
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time that he was acting contrary to law. If the accused
was conscious that the act was one which he ought not to
do, and if the act was at the same time contrary to law, he
is punishable. And a party labouring under a partial de-
lusion must be considered in the same situation as to respon-
sibility as if the facts in respect to which the delusion exists,
were real.’

Where an accused person is supposed to be insane, a
medical man who has been present in court, and has heard
the evidence given, may be asked, as a matter of science,
whether the facts stated by the witnesses, supposing them
.to be true, show a state of mind incapable of distinguishing
between right and wrong.” But this mode of asking the
question was not approved of in Reg. v. Francis, 4 Cox
C. C. 57, where on a trial for murder evidence was called
on the prisoner’s behalf to prove his insanity, and a physi-
cian, who had been in court during the whole trial, was
then called on the part of the prosecution, and asked
whether, having heard the whole evidence, he was of opin-
ion that the prisoner at the time he committed the alleged
act was of unsound mind. It was held, notwithstanding
the opinion of the judge in Reg. v. Macnaughton, 10 Cl. &
F. 200; 1 Car. & K. 130, that such a question ought not
to be put, but that the proper mode of examination was to
take particular facts, and assuming them to be true, to ask
the witness whether in his judgment, they were indicative
of insanity on the part of the prisoner at the time the
alleged act was committed.

A medical witness called upon to give an opinion upon
the state of mind of a prisoner, cannot speak upon the
responsibility of the prisoner, that being for the jury under

¢ Macnaughton’s case, 10 Cl. & F. 200: 8 Scott (N, R.) 595:
1 Car, & K. 130.

" Reg. v. Macnaughton, 10 Cl. & F, 200: Rex v. Wright, R. R.
C. C. 456: Rex v. Searle, 1 M. & Rob, 5.
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the direction of the judge. He can only give an opinion
as to the state of mind of the aceused.®

l'o entitle a prisoner to Y acquitte d on the f_‘l'HlllllI of
insanitv, he must at the time of committing the offence,
have been <o insane that he did not know right from wrong.”

The civenmstances of a person having acted under an

irresistible influence to the commission of homieide, is no
defence if at the time he committed the aet, he knew he

was doing what was wrong.'

A mere uncontrollable influence of the mind, co-exist-

ing with the full po

of the reasoning powers, will
not warrant an acquittal on the ground of insanity; the
question for the jury being whether the prizoner, at the
time he committed the aet, knew the character and nature

of the aet, and that it was a wrongful one.

Where

a person is in a state of mind in which he is
linble to fits of madness, it is for the jury to consider

whether the act done was

o such a fit, though there
18 nnT]liH_g hefore or after the act to indicate it, and [lmll_f_'h

there is some evidenee of n and malice.?

When the defence of insanity is set up, in order to
warrant the jury in acquitting the prigoner, it must be
proved affirmatively that he is insane; if the fact be left

in doubt, and if the crime charged in the indietment is

proved, it is their duty to conviet the prisoner.

Where the prisoner set< up insanity as a ground of
defence, one cardinal rule is that the burden of proving his
inmocence on that ground, rests on the party accused. The

qu stion in sueh a case for the

iry is not whether the pris-

v. Richards, 1 I

v, Higginson, 1 (
Haynes, 1 F. &
Barton, 3 Cox
Richards. 1 F

Req Stoles (
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oner was of sound mind, but whether he has made out to
their satisfaction that he was not of sound mind.*

Every person is presumed to be sane and to possess a
sufficient degree of reason to be responsible for his crimes
until the contrary is proved; and to establish a defence on
the ground of insanity, it must be clearly proved that at
the time of committing the act, the party accused was
labouring under such defect of reason from disease of the
mind, as not to know the nature and quality of the act he
was doing, or that what he was doing was wrong.”

On the plea of insanity in a case of murder the ques-
tion for the jury is—did the prisoner do the act under a
delusion believing it to be other than it was? If he knew
what he was doing, and that it was likely to cause death,
and was contrary to the law of God and man, and that the
law directed that persons who did such acts should be pun
ished, he is guilty of murder.”

In order to prove insanity it is not necessary to adduce
medical evidence: if facts are proved indieating an unsound
state of mind that is sufficient.”

To prove a plea of insanity, evidence that a grand-
father of the person had been insane, may be adduced, after
it has been proved by medical testimony that such disease
is often hereditary.*

This section may be closed with the warning to medi-
cal witnesses on questions of insanity contained in a remark
by Dr. Andrew Wilson, in one of his interesting “ Seience
Jottings ” which have appeared in The Illustrated London
News. The one referred to appeared in the issue of that
paper of September Tth, 1901. The doctor stated— T am
not unwise enough to attempt to define insanity. An old

¢ Reg. v, Layton, 4 Cox C. C, 149,

' Reg. v. Maenaughton, 10 Ch

v
v 200: 1 Car, & K. 130,
* Reg. v. Townley, 3 F. & I. 8
\
v

"Reg. v. Dart, 13 Cox C. (. 1
* Reg. Tucket, 1 Cox (. C. 103.
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professor of mine was given to allege that if you did so in
course of, say a eriminal trial, you would either make the
definition so wide that it would include the judge on the
beneh, or so narrow that the prisoner at the bar would be
left out.”

Under this head may also be classed persons rendered

non compos by a disease, as fever or palsy, or from concus

sion, or injury to the brain, cte,

0 { i
DR L

administration of something which produces frenzy. Vol-

| madness arises from drunkenness or the

untary drunkenness is no excuse for erime, but on the
contrary, aggravaies it." Still the insanity or delivium
tremens caused by a habit of intoxication, excuses from
punishment if it produces such a degree of madness

, €ven

for a time, as to render a person incapable of distinguishing

ight from wrong.

[ntoxication, too, may be considered
as a circumstance tending to show a want of premedita
tion.'

Sec. 3—~PERSONS IN SUBJECTION TO POWER OR OTHERS

Persons who do acts in obedience to existing laws or
from the coercion of those under whom the private rela-
tions of society place them in subjection, are in many
cases excused from the consequences of eriminal miscon-
duct. The classes of these persons usually requiring to
be noticed are married women, children and servants.
When the husband was actually present while the wife
committed some erimes, the law presumed she was acting
under his coercion:* but this presumption ceased on 1st
July, 1893, on which day the new criminal code came into

.8 P, Co. Litt. 247

»HP. O Reg. v. Davis, 14 Cox C. C. 563

o063
'1 Russ. s, T: C. & P, 817, 7. 145 Rey. v, Davis, 14 C. C
563. But see Roscoe's Cr. Ev, (

*1 H. P. C. 45, 47, 48, 516; 4 Bla. Com. 29
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force. By that statute it is enacted that no presumption
shall be made that a married woman committing an offence,
does so under compulsion, because she commits it in the
presence of her husband.” But if it is proved on her be-
half that the offence was really committed by compulsion
of her husband, who is present when the erime is com-
mitted, the wife will still be excused if she commits a
crime not of a heinous character.* This protection also
extends to children, servants, and all other persons, as well
as wives, who, under compulsion by threats of immediate
death, or grievous bodily harm, from a person actually
present at the commission of the offence, if the accused is
subject to such threats and believes such threats would be
executed; and who is not a party to any association, or con
spiracy, the being a party to which rendered him subject
to compulsion. This protection will not apply to acts of
treason as defined in the first five paragraphs of section
sixty-five of the code, nor to murder, piracv, offences
deemed to be piracy, attempting to murder, assisting in
rape, forcible abduction, robbery, causing serions hodily
harm, and arson.”

If husband and wife jointly commit a murder, both are
equally amenable to the law, as the doctrine of presumed
coercion of the wife does not apply in murder.® But if the
only part the wife takes in the transaction is in harbouring
and comforting her husband after the crime is committed,
she is not liable as principal or an accessory after the fact.”

The apprehension of personal danger does not furnish
any excuse for assisting in eommitting a murder.®

5556 V. e 29, s 18, Dom

* Murder and homicide are crimes of a heinous character
50-06 V. e, 29, s, 13, Dom,

* Reg, v. Manning, 2 Car. & K. 903.

“Ib.

*Reg. v. Tyler. 8 Car, & P. 606.
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A master is not eriminally responsible for a death

caused by his servants’ negligence, and still less for an

offence depending on the se rvant’s maliee.

SEC. 4—IGNORANCE,

Tonorance of the law is no excuse for erime, even in

foreigners residing in Canada,'® Tgnorance, or mistake, of

,”,yw/, may excuse in s0me cases, as where a man |\1||~ one
of his own family in mistake for a burglar.!  Belief,
though erroneons, of a prisoner in the existence of a right

to do the act complained of, exelndes eriminality,

Sec, 5. —~MISFORTUNE
If a person he doing anything unlawful, and a result
ensue which he did not intend (as the death of another),
the want of foresicht is no excuse; but if accidental mis
chief follow from the performance of a lawful act, the
party is exensed from gnilt.”

. D. 736

14, Dom

® Chisholm v. Doulton, 58 L
7C. &P.456:1H P. C

11 H P.C. 42-43: 4 Bla. Con
2 Reg. v. Twose, 14 Cox C, C
* 4 Bla. Com, 27; 5556 V. «
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CHAPTER I1.

OF PARTIES AND ACCESSORILS.

SEC. L—PARTIES TO COMMISSION OF OFFENCES...... 05
2.—ACCESSORIES BEFORE THE FACT ............ o7
*  3.—~ACCESSORIES AFTER THE FACT ......... e 99

Sec. 1~ PARTIES TO THE COMMISSION OF OFFENCES.

Every one is a party to and guilty of an offence who:

(a) actually commits it; or

(b) does or omits an act for the purpose of aiding any
person to commit the offence; or

(¢) abets any person in commission of the offence; or

(d) counsels or procures any person to commit he
offence.

And if several persons form a common intention to
prosecute any unlawful purpose, and to assist each other
therein, each of them is a party to every offence committed
by any one of them in the prosecution of such common
purpose, the commission of which offence was, or ought
to have been known to be a probable consequence of the
prosecution of such common purpose.’

And every one who counsels or procures another to be
a party to an offence of which that other is afterwards
guilty, is a party to that offence, although it may be com
mitted in a way different from that which was counselled
or suggested. And every one who counsels or procures
another to be a party to an offence, is a party to every
offence which that other commits in consequence of suel
counselling or procuring, and which the person counselling

1H6-56 V. e 29, s 61, Dom,
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or procuring knew or ought to have known to be likely to
be committed in consequence of such counselling or pro-
curing.”

Every one wlho having an intent to commit an offence
does, or omits an act for the purpose of accomplishing his
object, is guilty of au attempt to commit the offence intend-
ed, whether under the circumstances it was possible to com-
mit such offence or not. The question whether an act done
or omitted with intent to commit an offence is, or is not
only preparation for the commission of that offence, and
too remote to constitute an attempt to commit it, is a ques-
tion of law, and is to be decided by the judge or coroner,
and is not one of fact to be left to the jury.’

The offence need not of necessity be eonsummated in
presence of the aiders and abettors, provided they are pres-

ent assisting at its cause, For instance, if poison be laid for

a man, those present and concurring in laying it are all
guilty of the offence, although absent when the poison is
taken.*

The participation of aiders and abettors is either from
u combination to ecommit the offence itself, or arising out of
a combination to resist all opposers to the prosecution of
some other unlawful purpose.”

Those who, being absent at the time of the offence
committed, do yet procure counsel, command or abet an-
other to commit an offence, are guilty of the offence.® The
procuring is either direct, by hire, counsel, command or
conspiracy; or indirect, by shewing an express liking, ap-
probation or assent to another’s felonious design of com-

mitting an offence.” But he who barely conceals an offence

to be committed is guilty only of misprison of felony.®
25556 V. e. 29, s. 62, Dom
156-66 V. c. 29, 64, Dom,
‘Fost. C. L. 349; Kel. 52,
*2 Hawk P. C. c. 29, s. 9.

1 H. P. C. 615; Reg. v. Bleasdale, 2 Car. & K. 765.
2 Hawk. P, C. c. 29, s. 16,
$2 Hawk. P. C. ¢, 29, s, 23,
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Those who procure the commission of an offence,
though by the intervention of a third party with whom
they have no communication, are guilty of the offence.’

If a man advise a woman to kill her c¢hild so soon as it
is born, and she do so in pursuance of such advice, he is an
aceessory to the murder, though no murder could have
been committed at the time of the adviee.'

The act must be the probable result of the evil advice,
and not substantially different from that advised.  The
test question, according to Mr. Justice Foster, being: * Did
the prineipal commit the felony he stands charged with
under the influence of the Hagitious advice, and was the
event, in the ordinary course of things, a probable conse
quence of that felony; or did he, following the sugges
tions of his own wicked heart, wilfully and knowingly com
mit a felony of another kind, or npon a different subjeet.”

To manslanghiter, it being sudden and unpremeditated,
there can be no accessories before the faet.*

An accessory eanmot be guilty of a higher erime than
his prineipal.”

Skc. 2 ACCESSORIES BEFORE THE FACT,

* Aceessories before the faet,” since the eriminal code
came into foree (July 1st, 1893), are unknown to the law
by that expression, being now inelnded under “ Parties to
the commission of offences,”™ and see under Aiders and
Abettors, ante pp. 95, 96,

H 1'.! How, St. Tr. 746, 748, 804; 5 C. & P.

61, 234, Dom.
: Dyer. 168; H5-56 V. e, 29, s=, 61,

234, Dom.
'Fost. C. L. A
1 U, P C347, 450, 616. Erle, J., in K. v. Gaylor, Dears &

B.. €. (. 288 said he thought Lord IHale was here speaking of
manslaughter per infortunium and se defendendo only.

*3 Inst. 139.

e —T7
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Although the term * accessories before the fact” is
done away with in our eriminal procedure, the offence itself
is still llegal. Tt is merely known now by a different term
and consequently the decisions of our courts relating to
accessories before the fact cun still be taken as authorities,
and some of them are here mentioned as likely to be of
use to coroners.

An accessory before the fact must be absent at the time
when the erime is committed and the act must be done in
consequence of some counsel or procurement of his.*

It is not essential there should have been any direct
communication between an accessory before the fact and
the principal felon. Tt is enough if the accessory directs
an intermediate agent to procure another to commit a
felony: and it will be sufficient even if the accessory does
not name the person to be procured, but merely direets the
agent to employ some person.’

Where the prisoner had procured certain drugs and
gave them to his wife with intent that she should take
them in order to procure abortion, and she did take them in
his absence, and died from their effects—on an indictment
against him for manslaughter, it was objected that he was
only an accessory before the fact to manslanghter, but it
was held that he was properly found guilty of man-
slanghter.®

Two men having quarrelled, agreed to fight with their
fists, and to bind themselves to fight, each put down £1,
so that £2 might be paid to the winner. The prisoner con-
sented to hold the £2 and pay it over to the winner. Other-
wise he had nothing to do with the fight, and he was not

present at it. There was no reason to suppose that the

life of either man would be endangered. The men fought

‘Reg. v. Brown, 14 Cox C. C, 144,
* Rex v, Cooper, b Car. & P,

* Reg. v. Gaplor, Dears. & B. C,
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and one of them received injuries of which he afterwards
died. The prisoner having been informed who wus the
winner, but not knowing of the other man’s danger, paid
over the £2 to the winner. It was held that the prisoner
was not an aceessory before the fact to the manslanghter ot
the man killed.’

A wife can be amenable s an accessory before the fact
to a murder committed by her husband; but if the only
part she takes in the transaction is in harbouring and
comforting her husband after the erime is committed.
she is not liable as an accessory after the fact.*

The doctrine of presumed coercion of the wife, by the
husband. does not apply in cases of murder.*

SEC. 3.—~ACCESSORIES AFTER THE FACT

Accessories after the fact are not to be i inquired of by

coroners, as their duties are confined to ascertaining the
cause of death,

" Reg. v. Taylor, 44 L, J. M. C. 67: L. R. 2 C, C. 147: 13 Cox
C. C. 68,
*Reg. v. Manning, 2 Car. & K. 90;
* Reg. v. Manning, 2 Car. & l\ 'm:
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Sec, 1L—-0F FELO DE SE, OR SUICIDES
1. Definition.—A felo de se is one who, being of the
age of t|i\('l‘«‘linll and compos //1:‘///(’\'. kills Ililxlﬂ |f or com

mits some unlawful act the consequence of which is his
own death.’

'1 Hal. P. C. 30, 411: 1 Hawk, P. C. ¢. 27, 1. 4
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2. Practical Remarks.—1t is not necessary that there
should be an intention to commit self-murder to constitute
this offence, provided there is an intention to do an un-
lawful act; for i one attempts to murder another and un
inu»minnull_\' kills himself, he is felo de se.*

If two persons agree to die together, and one is per-
suaded by the other to buy poison, which both take, and
the one who hought it survives and the other does not, the
one who dies is felo de se.”  But if one desire or command
another to kill him, the person killed is not felo de se, for

lis assent being against the laws of God and man is void.*

The person must die within a year and a day of the
commencement of the eause of death, the whole day upon
which the hurt was done being reckoned the first, to con-
stitute the offence of felo de se.”

As many persons look upon all suicides as deranged,
coroners should cantion the jury against being influenced
by such a notion.’

A lunatie who kills himself during a fit of lunacy is not
felo de se, but if he kills himself in a lueid interval he is
felo de se.

The best rule, perhaps, a coroner can adopt to guide a
jury in such cascs is the one suggested by Wheatly in his
work on the Book of Common Prayer, p. 463, where he
states the coroner’s jury should judge whether the signs
of madness in the person who takes his own life, would
avail to acquit the same person of murdering another man:
if not, there is no reason why they should be urged as a
plea for acquitting him of murdering himself.

*1 Hawk. P. C,, ¢

Moor, 764: 1 Hawk.

‘2 Tawk. . C. e

H. P. C. 411.

Jor 142,
1 Hal. P, C. 412,
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An ignominious burial and forfeiture of property of the
felo de se has been considered the appropriate means of
deterring others from a like offence.®

If a woman takes poison with intent to procure a mis-
carringe, and dies of it, she is guilty of self-murder, whether
she was quick with child or not; and the person who fur-
nished her with the poison for that purpose, will, if absent
when she took it, be an accessory before the fact only.”

Every one who counsels or procures any person to com-
mit suicide, actvally committed in consequence of such
counselling or procurement, or who aids or abets any per
son in the commission of suicide, is guilty of an indictable
offence, and is liable to imprisonment for life.  And every
one who attempts to commit suicide is guilty of an in-
dictable offence and is liable to two yvears’ imprisonment.'

In a doubtful case of =uicide or murder, a medical wit
ness said he found the throat of the deceased had been cut
in an wnusual way to bear out the theorv of suicide, as
those attempting to take their own life, nsually cut up
more to one side under the left ear. If this suggestion is
reliable, the question whether the party was right or left-
handed may make a difference as to which side the cut
would be the highest.

The burial, according to the rules of the Chureh of
England, must be without the Christian rites of the
Church, as the Rubrie direets that the office for the burial
of the dead *is not to be used for any who have laid vio-
lent hands upon themselves.” It seems that the body
ought to be buried with a stake driven through it, in some
public street or highway, in accordance with the ancient
custom in England before 4 Geo, IV, e. 52, by which
statute coroners were forbidden to issue warrants directing
the interment of suicides in any public highway; and

¢ Jer. 143.
* Rex v. Russell, 1 M. C. C. 356,

*56-H6 V. e 20, ss. 237, 238,
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divecting a private interment, without any stake being
driven through the body, in the churchyard or other burial
ground, within twenty-four hours from the finding of the
inquisition, and between the hours of nine and twelve at
night, and then by 45-46 V. ¢, 19, the remains of a suicide
were ordered to be buried as if the verdiet of felo de se had
not been found. These statutes are not in force in On-
tario, and we must consequently be governed by the more
barbarous law previously existing, unless coroners are will-
ing to depart from their strict duty, and issue process for
the remains to be buried according to the subsequent and
less severe provisions of the later Fnglish enactments—a
departure from duty which would have the sanction of
humanity to support it. The law of Canada in this respect
calls for direct and positive amendment, although it has
been supposed the burial of a felo de se relates to the
eriminal law and, not having been carried into the eriminal
code, is no longer in foree in Canada. This, the writer has
reason to believe, was the opinion of the late Attorney-
General Mowat. A= far as he is aware. there has been
only one case reported in the newspapers in which the
trustees of a cemetery in Ontario have refused interment
of the body of a suicide on the ground that a felo de se
was not entitled to burial in consecrated ground,

The forfeiture of felo de se of land and chattels has
been abolished in Canada by 55-56 V. c. 29, 5. 965 (D.).
And the same Act also aholishes all other forfeitures for
any indictable offence in Canada. And in England the
forfeiture of goods and chattels of a felo de se was abolished
by 33-34 V. c. 23.

The special committee appointed by the Medico-Chirur-
gical Society of Montreal to consider the advisability of
amending the coroner’s law of Quebee, was reported to
have come to the conclusion that the existing law of that
Province did not demand an inquest in cases of felo de se.
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This conclusion appears to be somewhat doubtful, for sce
tion 965 of the Dominion Criminal Code refers to inquests
as well as other proceedings in connection with the offence
of felo de se, without excepting the provisions from apply-

ing to Quebec; and as far as the writer can discover there
is no statute in Quebee which exempts a case of felo de se
from calling for an inquest.

In Nova Scotia, New Brunswick, Prince Edward Is-
iand, The North-West Territories and Keewatin, the law

as to felo de se is the same as in Ontario.

In Manitoba a statute has been passed which enacts that
coroners are not to direet the burial of anv body in any
publie highway, but in eases where upon inquisition the
jury find that the death was by suicide, the eoroner is to
diveet private interment without any stake being driven
through the body, in the churchyard or other burial ground,
within twenty-four hours from the finding of the inquisi
tion." In other respeets the law as to felo de se is the same

as i Ontario.

Lu British Columbia, where the law of England was
adopted as from the 19th November, 1858, the English

statute of 4 Geo. IV, ¢. 52, will govern as to the burial of

suicides,

Sec. 2—OF MURDER

1. Definition.—Homicide is either eulpable or not eul
pable. Tt is enlpable when it consists in the killing of any
pevson, either by an unlawful act, or by an omission, with-
ont lawful exeuse, to perform, or observe, any legal duty:
or by hoth combined, or by causing a person, by threats or
fear of violenee, or by deception, to do an act which causes

that person’s death, or by wilfully frightening a child or

G IR, 8. M. c. 15, 5. 19
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sick person.  Culpable homicide is either murder or man-
slaughter.  Homicide which is not culpable is not an
offence.  Culpable homicide is murder in cach of the fol-
lowing cases:—

(a) If the offender means to cause the death of the
person killed;

(b) 1If the offender means to cause to the person killed
any bodily injury, which is known to the offender to be
likely to cause death, and is reckless whether death ensues
or not,

(¢) If the offender means to cause death or, being so
reckless as aforesaid, means to cause such hodily injury as
aforesaid, to one person: and by aceident or mistake, kills
another person, though he does not mean to hurt the per
son killed;

(d) If the offender for any unlawful objeet, does an
act which he knows, or ought to have known, to be likely
to cause death, and thereby kills any person; though he
may have desired that his object should be effected without
hurting any one.?

Culpable homicide is also murder in each of the fol
lowing cases, whether the offender means or not death to
ensue, or knows or not that death is likely to ensue:

(a) If he means to infliet grievous bodily injury for
the purposes of facilitating the commission of any of the
offences hereafter mentioned, or the flight of the offender
upon the commission, or attempted commission, thereof,
and death ensues from such injury; or

(b) If he administers any stupefying, or overpowering
thing, for either of the purposes aforesuid, and death en
sues from the effect thereof; or

(¢) If he by any means wilfully stops the breath of any
person, for either of the purposes aforesaid. and death
ensues from such stopping of the breath.

156-66 V. e, 20, ss. 220, 227, Can.
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The following are the offences referred to in the three
last paragraphs, viz.:—

Treason and the other offences mentioned in Part IV
of the Criminal Code 1892, seetions 65 to 78, piracy and
offences deemed to be piracy, escape or rescue from prison,
or lawful custody resisting lawful apprehension, murder,
rape, forcible abduetion, robbery, burglary and arson.®

Culpable homicide which would otherwise be murder,
mav be reduced to manslaughter by certain provocations,
for which sce post.

No one is eriminally responsible for the killing ot an-
other unless the death takes place within a year and a day
of the cause of death. The veriod of a year and a day
must he reckoned inclusive of the day on which the last
unlawful act contributing to the canse of death took place.
Where the cause of death is an omission to fulfil a legal
duty, the period is to be reckoned inelusive of the day
on which such omissions ceased, and where the dcath is in
part caused by an unlawful act, and in part by an omis-
sion, the period shall be reckoned inclusive of the day on

which the last unlawful act took place, or the omission
ceased, whichever happened last.*

Before the Criminal Code 1892 came into force the
“The unlawful killing by a

definition of murder ws
person of sound memory and discretion, of any reasonable
creature in being, and under the Queen’s peace, by any
means, with malice aforethought either expressed or im
plied.” ®

2. Practical Remarks.—In considering the general
definition of murder, several things are to be noticed. The
person committing the crime must be a free agent, and of
sound memory and diseretion, 7.e., e must not come within

29, 8
. 29, .

29, 8. 222.
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any of the elasses of persons exempt from responsibility,
before enumerated.  Next—""he killing wust be unlawful.
Consequently, when a ceriminal is executed by the proper
oftficer, in pursuance of his sentence, this is justifiable homi-
cide. But if done by any other person, or not according
to the sentence, as by beheading when the sentence was
hanging, it is murder. Officers of justice, gaolers and their
officers, and others acting under authority, are protected
in the proper execution of their duties: vet if they wil-
fully exceed the limits of their authority without just
cause, and death follow, the law implies malice, and con-
siders them guilty of murder. If they are resisted in the
legal execution of their duty, they may repel force by
force, but they must not kill where no resistance is made,
or after the resistance is over, and time has elapsed for the
blood to cool.

The law extends to persons authorized to execute, ar-
rest or assist in arresting offenders, or to prevent the escape
of prisoners after being arrested, the protection follow-
ing:-

Every ministerial officer of any court authorized to
execute a lawful sentence, and every gaoler, and every
person lawfully assisting such ministerial officer or
gaoler, is justified in executing such sentence, And
every ministerial officer of any court duly authorized to
execute any process of such court, whether of a eivil or
criminal nature, and every person lawfully assisting him,
is justified in executing the same; and every gaoler who
is required under such process to receive and detain any
person is justified in receiving him.*®

It is lawful for every parent, or person in
the place of a parent, schoolmaster or master, to
use force by way of correction towards any child,
pupil or apprentice under his care, provided that

O55-H6 V. e 20, ss, 15, 16,
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such foree is reasonable under the ecircumstances. It is

also lawful for the master or officer in command of a ship
on a vovage, to use foree for the purpose of maintaining
good order and diseipline on board of his ship, provided
that he believes, on reasonable grounds, that such foree is
neeessary, and provided also that the foree used is reason-
able in degree.”

Every one is protected from eriminal responsibility for
performing with reasonable care and skill any surgical
operation upon any person for his benefit, provided that
performing the operation was reasonable, having regard to
the patient’s state at the time, and to all the cirenmstances
of the case.®

Every one authorized by law to use foree, is eriminally
l't-~p'r|)-il»|e for any excess, il('\‘HI"“llj_" to the nature and
quality of the act which constitutes the execess.”

No one has a right to consent to the infliction of death
upon himself; and if such consent is given, it can have
no effect upon the criminal responsibility of any person
by whom such death may be caused.”

Every one is protected from eriminal responsibility for
any act done in obedience to the laws for the time being
made and enforeed by those in possession (de faclo) of the
sovercign power in and over the place where the act is
done.’

The law relating to the execution of lawful warrants;
the execntion of sentence, or process, with or without juris
diction or warrant, arresting the wrong person, executing
o warrant or process that is bad in law; to persons assisting
peace officers; to self-defence: defence of dwelling-house
by night or day; defence of real property, and to other

V. e. 20, ss, 55, 506,
V. c. 20,
V. ¢

0 56-56 V.

155-68 V. e
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matters which may possibly come before coroners as mat-
ters of justification or excuse, will be found in Part 11, of
the Criminal Code, 55-56 Vie. ¢, 20,

The Licut-Governor of any provinee in Canada may,
from time to time, make regulations for the purpose of
preventing cscapes, and preserving discipline in the case
of prisoners in any common gaol, employed beyond the
limits thereof, and prisoners properly employed on works
without the Central Prison for the provinee of Ontario, are
subjeet during sucl employment to all the rules and vegula-
tions and discipline of such prison, so far as the same are
applicable, and also to such other regulations for the pur-
pose of preventing escapes, aud otherwise, as are ap
proved by the Lieut-Governor in that behalf*  Under
the regulations made in pursuance of this latter authority
it will be remembered that the prisoner Robert Seott was
lawfully shot by a guard while attempting to eseape from
the Ontario Central Prison.

Procuring by false evidence the convietion and death
of any person by the sentence of the law is not homieide.?

No one is eriminally responsible for the killing of an
ather by any influence on the mind alone, nor for the kill
g of another by any disorder, or disease arising from such
influence, save in either ecase by wilfullv frightening a
child or sick Pt rson.’

Every one who, by any aect or omission, causes the
death of another, kills that person, although the effeet of
the bodily injury caused to such other person be nierely to
aceelerate his death while labouring under some disorder or
disease arising from some other canse,”

Every one who, by any aet or omission, canses the
death of another, kills that person. although death from

'R. 8. C.c 183 ss. 8 28
85-56 V. e, 20, s, 221, Can,
L .
«

N 3. Can.
Y. . 224, Can,
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that cause might have been prevented by resorting to
proper means.”

Every one who eauses a bodily injury, which is of
itself of a dangerous nature, to any person, from which
death results, kills that person, although the immediate
cauge of death be treatment, proper or improper, applied
in good faith.”

When a wound is wilfully, and without justifiable
cause, inflicted, and ultimately becomes the cause of death,
the party who inflicted it iz guilty of murder, though life
might have been preserved, if the deceased had not refused
10 submit to a surgical operation.”

If a person enconrages another to murder himself, and
is present abetting him while he does so, such person is
guilty of murder as prineipal.”

The person killed must be a reasonable crealure in
being, and wnder the King's peace. Outlaws or aliens,
being under the King's protection, mav be the subjects of
this offence. Killing an alien enemy in the time of war
is not murder.)  The person killed must be in being:'
therefore a child in ventre sa mere cannot be the subject
of murder. But if the child be born alive, and afterwards
dies from petions or injuries received while in the womb,
it is murder in such as administered or gave them.* The
legal and other questions conneeted with infanticide being
of mueh importance to coroners, a seetion is devoted to
their consideration alone, to which the reader is veferred
for additional information on the subject. See section 3.

o

58 V. c. 20. 8. 225, Can.

J V.e 29, s 3, Can.
S Reg. v. Holland, M. & Rob, 351,
* Rex v. Dyson, R. & R.
8 Inst. 50: 1 H. P. C.
'For the definition of when a child becomes a human being

within the provisions of the Criminal Code, see s. 3 of this chapter,

and 5566 V., e 20, = 219, Dom,

*1 Hawk. P. C. c. 31, s 16: Jer. 151,
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The killing may be by any unlawful means.—The
means and manner of death are immaterial, provided there
is a corporal damage to the party.”  With this exception
to the proviso that if the party is a child, or sick person,
and is wilfully frightened to death, the offence is culpable
homicide, and may amount to murder.*

The means nced not obviously tend to cause death,
provided they apparently endanger life, and do ultimately
oceasion death, and are wilfully committed.” Ifence, carry-
ing a sick person against his will, in a severe storm, from
one town to another, by reason whereof he died, has been
lield to be wurder.” Murder may also be committed by
means of an innocent agent as by persuading a lunatie to
kill another person, or by purposely turning loose a furions
animal with a knowledge of its disposition.” If a physi
cian or surgeon intending to do his patient good unfortu-
nately kill him, this is only homicide by misadventure;®
and it makes no difference whether the party be a regular
physician or surgeon or not. if he act honestly and use his
best skill to cure.” A medical practitioner must be guilty
of eriminal misconduet arising from the grossest ignorance
or most eriminal inattention, to render him guilty of man-
slaughter;'® and a person acting as a medical man or sur-
geon, whether licensed or not, is not eriminally responsible
for a patient’s death, unless his conduet shows gross ignor-
ance of his art, or gross inattention to his patient’s safety.'

. 220, 223, Dom.

Can.

P. C, 225,
2. P, C. 225.

"4 Bla. Com. 197: 2 Mood. . C. 120: 9 C. & P, 356,

"4 Bla. Com. 197: 1 Hale, 429.

*1 Hale P. C. 429: Rex v. VanButchell, 3 ¢, & P, 620,

*3 C. & P. 635,

'1 Russ. 497: and the following is the language of the Canada
Criminal Code (55-56 V. ¢. 20, s, 57, Dom.): * Every one is pro-
tected from criminal responsibility for performing with reasonable
care and skill any surgical operation upon any person for his bene-
fit, provided that performing the operation was reasonable. having
regard to the patient’s state at the time, and to all the circumstances
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On an indietment for manslaughter, by reason of gross
negligenee and ignorance in surgical treatment, neither on
the one side, nor the other, can evidenee be gone mto of
former cases treated by the prisoner, but witnesses may
be asked causa scientine their npiniun as to his skill.®

In the case of Town v. Archer, 4 O. L. R., (1902) at
p. 88T, Falconbridge, C.J., said:—""The general rule
of skill required of a wmedical practitioner was thus
sunimed up by Erle, O], in Rich v. Pierpont, (1562)
3 I & F. 35, at p. 40:— A\ medical man was cer
tainly not answerable mercly because some other prae
titioner might possibly have shown greater skill and know
ledge: but he was bound to have that degree of skill which
could not be defined, but waich, in the opinion of the jury,
was 1 competent degree of skill and knowledge.  What that
was the jury were to judge. [t was not enough to make
the defendant liable that some medieal men, of far greater
experience or ability, might have nsed a greater acgree of
skill, nor that even he might possibly have used some
greater degree of care.  The question was whether there
had been a want of eompetent care and <kill to such an
extent as to lead to the bad result.”’

Faleonbridge, ('.J., also in the =ame case, quoted
from the charge to the jury of Tindal, ('], in Lanphier
v. Phipos, (1838) 8 C. & P. at p. 479:—"* What you have
to sav is this, whether you arve satistied that the injury sus
tained is attributable to the want of a reasonable and pro
per degree of earve and =kill in the defendant’s treatment.
Every person who enters into a learned profession under
takes to bring to the exercise of it a reasonable degree of
care and skill. e does not undertake. if it i< an attorney,
of the case”" And see Reg, v, Long, 3 Car. & P, 620; Rex v. Wil-
liamson, 3 Car, & P. 635: Rex v. Spiller, 5 Car. & P. 1. Rea

. Nt oJohn Long, 4 Car, & . 398: Reg. v. Chamberlain, 10 Cox C.
‘(' -1(?§ﬁzr{:‘:rl, v. Markness, 4 F. & F. 356 Reg. v. Spencer, 10 Cox

* Reg. v. Whitehead, 3 Car, & K, 202
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that at all events you shall gain your case, nor does a =ur
geon undertake that he will perform a cure: nor does lie
undertake to use the highest possible degree of <kill
but he undertakes to bring a fair, reasonable and com
petent degree of skill, and vou will say whether, in this
case, the injury was occasioned by the want of such skill
in the defendant.””  Falconbridge, ('.J.. also said:

“ It has been held in some American cases that the locality
in which a medical man practises is to be taken into e
count, and that a man practising in a small village or rural
distriet, is not to be expected to exercise the high degree
of skill of one having the opportunities afforded by a large
city; and that he is bound to exercise the average degree
of skill possessed by the profession in such localities gen-
crally. T should hesitate to lay down the law in that way.
All the men practising in a given locality might be
equally ignorant and behind the times, and regard must be
had to the present advanced state of the profession, and to
the easy means of communication with, and access to, the
large centres of education and seience, . .. There i no im-
plied warranty on the part of a physician or surgeon that he
will effeet a cnre. Ie'ean be treated as an insurer or guaran-
tor of success, only if there be an express agreement to that
effect. . . 1If a surgeon treat a patient improperly, he
is liable to an action even though he undertook gratis to
attend to the patient. The failure on the part of a medical
man to give a patient proper instructions as {o the care and
use of an injured limb is negligence for which the medical
man is liable for injury resulting therefrom.”

The consent of the party killed does not extennate the
crime, such consent being merely void:;® one who kills
another by his desire, or command, or persuades another to
kill himself, is a murderer.*

"HRN6 V. e 29, s. 59, Dom.

1 Hawk. P. C. c. 27, 5. 6: Rea v. Sawyer, 3 Russ, C. & M. 5.
Bc.—8
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There must be malice aforethought. This malice may
be express and apparent, from the act being done with a
deliberate mind, evineed by external circumstances; or it
may be implied from the nature of the act or the means
used, without any direct enmity being proved, as where
one kills another on a sudden, without any considerable
provocation, the law implies malice.” So if a man deliber-
ately strike another with a murderous instrument, without
a sufficient cause, malice will be presum.d. If the act
intended to be done is founded in malice, the act done,
although done by accident, in pursuance of that intention,
follows its nature.” Hence if a man attempt to kill an-
other, and accidentally kill himself, he is felo de se;™ or if
in attempting to procure abortion death ensue, the person
killing is guilty of murder.”

To do an act “with malice aforethought™ has been
defined to mean “to do a cruel act voluntarily;” anybody
who intentionally inflicts grievous bodily harm on another,
intending to do bodily harm, is guilty of murder if he
sauses death.  The intention of the party guilty of murder
being an element of the erime itself, the fact that a man
was intoxicated at the time he caused the death of another
may be taken into consideration by the jury in considering
whether he formed the intention necessary to constitute
the erime of murder.”

When a person fires at another a fire arm, knowing it
to be loaded, and therefore intending either to kill, or
to do grievous bodily harm, if death ensuss the crime is
murder; and if in such case the person who fires the
weapon, though he does not know it to be loaded, has taken
no care to ascertain, it is manslaughter."

Jer. 161 Impey, 501.

‘1 E P.C 280

*1 Hawk. P. C. c. 27,5. 4.

1 E. P C. 280

“16 Cox . C. 306
" Reg. v. Camphell, 11 Cox C. C. 323.




DUTIES OF CORONERS. 115

Although malice is presumed in every case of homi-
cide, it may be rebutted by the accused shewing;

(1) There was provocation.—To clear himself of homi-
cide, which would otherwise be murder, the accused must
prove—

(i) That the provocation was of a description of which
he was conscious,

(ii) That it was unsought for, and was the immediate
cause of the act.

(iii) That the act was committed in the heat of pas-
sion caused by sudden provocation. Any wrongful act, or
insult, of such a nature as to be sufficient to deprive an
ordinary person of the power of self-control, may be pro-
vocation if the offender acts upon it on the sudden, and
before there has been time for his passion to cool.
Whether or not any particular wrongful act or insult
amounts to provocation, and whether or not the person
provoked was actually deprived of the power of self-
control by the provocation which he received, are questions
of fact to be decided by the jury and not by the coroner.
No one can be held to give provocation to another by doing
that which he had a legal right to do, or by doing any-
thing which the offender incited him to do, in order to pro-
vide the offender with an excuse for killing, or doing bodily
harm to any person.'

If a man kills his wife in the act of adultery, it is man-
slaughter and not murder.*

An arrest will not necessarily reduce the offence from
murder to manslaughter hecause the arrest was illegal, but
if the illegality is known to the offender it may be evidence
of provocation.”

3 V. c. 29, 5. 229, Can.
*Rex v, Pearson. 2 Lewin, C. C. 218: 1 H. P. C. 486,
*H5556 V. e 20, 8. 229, Can,
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(iv) That although the aceused assaulted, or provoked

an assault from the other party, still he
foree under reasonable apprehension of death or grievous

used only such

bodily harm from the violence of the person first a saulted,
or provoked; and in the belief, on reasonable grounds, thi
it was necessary, for his own preservation from death or
grievous |mv“1'\ e, |il'n\i'l1‘\l he did not commence the
assault with inter kill or do grievous bodily harm, and
‘ did not endeavour at any time before the necessity for
preserving himself arose, to kill or do grievous b wdily harm.
And provided also, that before such necessity arose he

declined further conflict, and quitted or retreated irom it

i as far as was practicable.*

; ‘ (v) That the accused was unlawfully assaulted, not

‘ having provoked such assault, and used only such force as
was necessary for the purpose of sclf-defence, and that the

death was caused under reasonable apprehension of death,
or grievous bodily harm to himself, from the violence with
which the assanlt was originally made, or with which the
assailant pursued his purpose, and he believing, on reason-
able grounds, that he could not otherwise preserve himself
from death or grievous bodily harm.,

ﬁ; ‘ Provoeation within the meaning of this and the last
preceding excuse (Nos. iv and v) may be given by blows,
words or gestures.”

(2) That the parly was killed in mutual combat. And
this excuse will only avail or extenuate the offence where

the oceasion was sudden and unpremeditated, and not the

result of preconceived malice, and where the parties at the
onget were on an equal footing in point of defence. The

56-06 V. ¢. 20. s, 46, Can
SB6-56 V. c. 20, ss. 45, 46, Can. Before this statute was passed
in Canada, the general rule of law was that provocation by words
would not reduce the crime of murder to that of manslaughter, but
special circumstances attending such a provocation might be held to
take the case out of the general rule. Reg. v. Bothwell, 12 Cox C.

C. 145,
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quarrel must not be a mere cloak for the purpose of grati-
fving a concerted malicions design.’

Deliberate duelling is murder, both in the prineipals
and seconds, if death ensue;” and no provocation, however
‘erievous, will exeuse the offender  But mere presence at
a duel is not sufficient to make spectators principals in the
combat: if, however, they sustain the prineipals either by
advice or assistance, or go to the ground for the purpose of
enconraging and forwarding the unlawful confliet, al-
though they do not say or do anything, vet if they are
present assisting and encouraging by their presence at the
moment when the fatal shot is fired, they are, in law, guilty
of murder.”

If two persons quarrel, and agree to fight a consider
able time efter when the blood must have cooled and
death follows, it is murder;' and it is the same in all fights
where the eircumstances shew that the parties do not com-
mence in the heat of passion.'

All struggles in anger, whether fighting or wrestling
or any other mode, are unlawful, and death oecasioned by
them is manslaughter at least.”

As boxing and sword-playving ave wunlawful acts, if
cither of the parties be killed, such killing i< felony or
manslanghter: and, in general, if death ensues from any
idle, dangerous and unlawful sport, the slayer is guilty of
manslaughter. To teach and learn to box and fence arc
equally lawful. They are both the art of self-defence; but

®Jer. 174: Rex v. Snow. 1 Leach, C. C. 151: 1 BEast 244: and
see Rex v. Taylor, 5 Burr. 2792, It has been held to be the duty
of a coroner in a case of death occurring in a pugilistic encounter
to examine a surgeon as to the cause of death. Reg. v. Quinch, 4
Car. & P. 571,

4 Bla, Com, 199: Reg. v. Cuddy, 1 Car. & K. 210,

‘3 East, 531; 1 H. P. C. 452,

* Reg. v. Young. 8 Car. & P. 644,

®]1 Hawk, P. C c 31, 5. 82

‘1 Lev. 180.
* Reg. v. Canniff, 4 Car. & P. 359.
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sparring exhibitions are unlawful, because thev tend to

form prize-fighters and prize-fighting is illegal.®

A mere stakeholder who had nothing further to do
with a fight upon which the stakes depended, and who was
not present at it, has been held not to be an accessory where’
manslaughter ensued. e must ineite, or procure, or en-
courage, the act. The mere consent to hold the stakes does
not amount to such a participation as is necessary to sup-
port a conviction of manslanghter. Whether there could
be an accessory before the fact to manslaughter of this
kind, which is not in any way contemplated beforehand,
but which occurs aceidentally, seems doubtful.*

(8) That the I:illing was occasioned by correction. Par-
ents, or persons in the place of parents, schoolmasters, or
masters, and other persons having proper authority, may
give reasonable correction, under the circumstances, to any
child, pupil or apprentice under their care:* but the cor
rection must not exceed the bounds of moderation, either
in the manner, the instrument, or the quality of the pun-
ishment; or else, if death ensues, it will be manslaughter,
if not actual murder.®

If two persons mutually agree to commit suicide to-
gether, and the means employed to produce death only take
effect on one, the survivor will, in point of law, be guilty of
the murder of the one who died.”

If persons assemble to obstruct the officers of the law,
all so assembling are guilty of an unlawful assembly,

“Hunt v, Bell, 1 Bing. 1. This statement in the text perhaps
should be taken with some degree of modification, as it was held in
Reg. v. Young, 10 Cox C. C. 371, that there is nothing unlawful in
sparring, unless, perhaps, the men fight until they are so weak that
a dangerous fall is like to be the result of the continuance of the
game, and therefore, except in the latter case, death caused by an
injury received during a sparring match, does not amount to man-
slaughter,

¢ Reo v. Taylor, L. R. 2, C. C, R. 149

*1 E. P. C. 261; 55-56 V, c. 29, s. Dom.

°1 H. P. C. 473. And see p. 108

" Reg. v. Alison, 8 Car, & P, 418; Rex v. Dyson, R. & R. 523;
Reg. v. Stormouth, J. P. 729,
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whether a riot take place or not, and if a homicide be com-
mitted in consequence of that unlawful assembly, every
one taking part in the nnlawful assembly may be person-
ally responsible for the homicide.®

If while engaged in a friendly game, one of the plavers
commits an unlawful act whereby death is caused to an-
other, he is guilty of manslanghter, Tn such a ecase it is
immaterial to consider whether the act which caused the
death was in accordance with the rules and practice of the
game. The act would he nnlawful if the person who com-
mitted it intended to produce serions injury to another, or
if committing an act which he knows may produce serious
injury, he is indifferent and reckless as to the conse-
quences.’

A kick is not a justifiable mode of turning a man out
of your house, though he is a trespasser: therefore if it
causes death, it is manslaughter.®

An infant two years of age is not capable of appreciat-
ing correction: a father, therefore, is not justified in cor-
recting it, and if the infant dies owing to such correction
the father is guilty of manslaughter.!

(4) That the killing was without intention whilst doing
another act. TIf the act is being done with an unlawful
object, the killing which unintentionally follows is mur-
der, unless the accused did not know, and it was not in law
imperative that he should know, the act was likely to cause
death.*  Accidental homicide may be murder if it hap-
pens in the prosecution of any illegal act; as in carrying
away furniture to avoid distress for rent.* If a person
causes death by an act known to be in itself cminently

* Reg. v. McNaughton, 14 Cox C. C. 576.

* Reg. v. Bradshaw, 14 Cox C. C. 83.

" Rew v. Wild, 2 Lewin, C. C, 214.

' Reg. v. Griffin, 11 Cox C. C. 402, and see ss. 2 of this section.

*Fost. C. L. 261; 5556 V. c. 29, s, 227, Dom.
* Rew v. Hodgson, 1 Leach C. C, 6; 1 BEast P, ., 258,
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dangerons to life, he is guilty of murder, but it has been
doubted whether the rule, that an act done in the commis
sion of a felony whieh canses ~l|;|l]l is in ;I” cases murder,
is not stated too hroadly: and whether it should not be con-
fined to felonious acts dangerous to life.*  And if the death
ensue without intention from doing an act lawful in itself,
with proper caution, according to its nature, it is generally
homicide by misadventure.’

An important class of cases which often comes nunder
the notiee of coroners is that of 1l«-:lll|~ t‘:lll~¢‘<| |iv\’ Hl'u”
eoent or wanton conduet, but without malice. This class
includes deaths arising from furious or careless driving,
from racing, from the want of competent skill to perform
acts which the person holds himself out as capable of per
forming, from doing a duty imposed by law negligently,
or omitting altogether to perform such duty, from neglect
of ordinary precautions in the execution of lawful occupa-
tions, and indeed arising from all accidents which are the
result of negligence, omission, or wanton conduct in the
performance of lawful aets. Tf there is express malice
discoverable in these cases, or if there is such a wanton
indifference to the safety of others shown in them as to

constitute malice ll.\ im}-lir;l!iun. of course the ki]lin;_'

would be murder. But usually malice is wanting, and
then the eireumstances of each case must be considered to
see if the offence is manslanghter or accidental death. No
more can here be done than briefly to mention and illustrate
the general principles which govern these cases,

The broadest prineiple perhaps that can be laid down
as applicable to the whole class of cases is this: if the eir
cumstances indicate a wanton and malicions disregard of
human life, the killing may amount to murder; if they
indicate negligence only, the killing will be manslaughter;

*Reg. v, Serne, 16 Cox C % 311
*Jer, O, €. 176
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and if they show an absence of even negligence, the killing
will then be merely by misadventure or accident.  And it
seems that the death being partly caused by the fault of
the deceased will not lessen the offence.”

[t seems also that the greatest possible care in perform
ing the act is not to be expected or required, but there
should be such care taken as is usual with persons in simi
lar sitnations.”

While a person is expected to anticipate and guard
against all reasonable consequences, he is not expected to
antieipate and guard against that which no reasonable man
would expect to occur.®

In the case of carriers of passengers for hire somewhat
greater care mayv be required, for Hubbard, J., in Ingalls
v. Bell, 9 Mete. 1, 15, is veported to have said “that car-
riers of passengers for hire are bound to use the utmost care
and diligenee in the providing of safe, sufficient, and suitable
carriages, ete., in order to prevent those injuries which
human care and foresight can guard against; and that if an
accident happens from a defeet in the coach, which might
have been discovered and remedied upon the most careful
and thorough examination of the coach, such accident must
be aseribed to negligence, for which the owner is liable in
case of injury to a passenger happening by reason of such
accident. On the other hand, where an accident arises from
a hidden and internal defect, which a careful examination
would not disclose, and which could not be guarded against
by the exercise of a sound judgment and the most vigilant
oversight, then the proprietor is not liable for the injury,
but the misfortune must be borne by the sufferer, as one of

% Per Pollock, C.B., in R. v. Swindall. 2 C. & K. 230: and see
1C. & P. 320; 55-56 V. c. 20, Part XVIII, p. 93.

1 East. P. C. 263.
8 Greenland v. Chapter, 5 Ex. 248,
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that elass of injuries for which the law can afford no redress
in the form of a pecuniary recompense.” *

With regard to accidents from driving, Garrow, B.,
said it is the duty of every man who drives any carriage to
drive it with such care and caution as to prevent, as far as
in his own power, any accident or injury that may oceur.’

A person driving a cart at an unusually rapid pace,
drove over a man and killed him, and it was held man-
slaughter, though he called to the deceased to get out of
the way, and he might have done <o if he had not been in a
state of intoxication.'

If a person drives carelessly, and runs over a child in
the street, if he sees the child and vet drives over him, it
is murder; if he does not sec the child, manslaughter; and
if the child runs over the way and it is impossible to stop
before running over him, it is accidental death.?

What constitutes negligence in the case of driving must
depend greatly upon the circumstances of each particular
case.”

Negligencee is the omission to do something which a
reasonable man, guided upon those considerations which
ordinarily regulate the conduet of human affairs, would
do, or doing something which a prudent and reasonable
man would not do. Negligence includes two questions:
(1) Whether a particular act has been performed or
omitted; (2) Whether the performance or omission was a
breach of legal duty.*

As to accidents from racing, the test questions put to
the jury in a case where death resulted to a person on an
omnibus from the driver racing with another omnibus

¢ Readhead v. Midland R. W, Co, L. R. 2 Q. B, 412; 4 Q. B.
379.
“R. v. Walker, 1 C. & P. 320,
'R. v. Walker, 1 C. & P. 320.
*1 Hale, P. C. 476: Foster, 263
Roscoe’s Cr. Ev. 683.
‘Brown v, G. W, R. Co,, 40 U. C. Q. B. 340,
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were these: Were the two omnibuses racing? And was
the prisoner driving as fast as he could, in order to get
past the other omnibus? And had he urged his horses to
o rapid a pace that he could not control them ? Patler-
son, J., told the jury that if they were of that opinion, to
convict the prisoner of manslaughter.”

If each of two persons is driving a cart at a dangerous
rate and they are inviting each other to drive at a danger-
ous rate, and one of the carts runs over a man and kills
lim, each of the two is guilty of manslaughter.®

But it was held in Rex v. Mastin, 6 Car. & 1. 306, that
if A, and B. are riding fast along a highway as if racing,
and A. rides by without doing any mischief, but B. rides
against the horse of C., whereby €. is thrown and killed, it
was not manslaughter.

If a driver happens to kill a person, and it appears he
might have seen the danger. but did not look before him, it
will be manslaughter for want of due eircnmspeetion.”

The same rule applies to navigating a river as to travel-
ling on a road. If death ensues from too much speed or
negligent conduct in running a vessel, it will be man-
slaughter, just as if caused by furious driving or similar
conduet on a publie highway.*

In order to conviet the captain of a steamer of man-
slaughter, in causing a death by running down another
vessel, some act of personal misconduet or negligence must
be shown.”

With regard to persons practising medicine or surgery,
we have alveady seen if they are guilty of eriminal mis-
conduct, arising either from gross negligence or eriminal
inattention in the course of their emplovment, and in con-

"R..v. Timmins, T C & P. 499,

S Reg. v. Swindall, 2 Car. & K. 230: 2 Cox (. €. 141.
 Foster, 263,

'9 C. & P. 672.

*7 C. & P. 158,
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sequence death ensues, it is manslanghter, and this whether
thev are licensed or not.' In R. v. Long,* Mr. Justice
Bayley said, “ Tt matters not whether a man has received
a medical edueation or not.  The thing to look at is,
whether in reference to the remedy he has used, and the
conduet he has displayed, he has acted with a due degree
of caution, or, on the contrary, has acted with gross and
improper rashness and want of caution.”

A medical man is hound to use proper skill and cauntion
in dealing with a poisonous drug, or a dangerous instru-
ment; and if he does not do so, and death ensues, he is
guilty of manslaughter; aliter, if it is want of skill arising
{rom mere error of judgment.’®

A chemist who neégligently supplies wrong drugs, in
consequence of which death ensues, is guilty of man-
slaughter.*

Spirituous liquors are sometimes the cause of death
without there being any intention of produeing so unfortu-
nate a result on the part of those causing them to be taken.
In these cases, if they are given to a child in a quantity
quite unfit for its tender age out of mere brutal sport, it is
manslanghter.” So also if a person make another exces-
sively drunk with the view of carrying an unlawful object
into effect, and the party dies from such drunkenness.’
But the simple fact of persons getting together to drink,
or one pressing another to do so, and from which death
ensues, will not be manslaughter.”

Deaths from exposure, or the want of proper food and
necessaries, are also included in the class of cases now under

. 4 C. & P. 398: 5 C. & P. 333: Roscoe's Cr,
31, and cases there cited.

4 C. & P. 40.

* Reg. v. Macleod, 12 Cox C, (. 534: Reg. v. Spilling. 2 M. &
Rob. 107,

‘1 Lewin, C. C. 169.

'3 C. &P

1 C. & Ms

1 C. & Mars. 236,




DUTIES OF CORONERS. 125

consideration.  The eriminal code in seetion number 209,
states that every one who has charge of any other person
unable by reason either of detention,

;, sickness, in-
sanity or any other cause, to withdraw himsclf from such
charge, and unable to provide himself with the necessarices
of life, is, whether such charge is undertaken by him
under any contract, or is imposed upon him by law, or by
reason of his unlawful act, under a legal duty to supply
that person with the necessaries of life, and is erviminally
responsible for omitting, without lawful excuse, to perform
such duty if the death of such person is cansed, or if his
life is endangered, or his health has been, or is likely to
be, permanently injured, by such omission. The word
* necessaries” has been interpreted as used in this section
of the eriminal code, to include proper medical aid, assist
ance, care and treatment ; and that the law of the land must
be obeyed even though there be something in the shape of
belief in the conscienee of the person coming under its obli-
gation, which would lead him to obey what in his state of
mind, he may consider a higher power or authority.*  And
if the negleet is wilful and deliberate, with the intention
of bringing about death or of causing grievous bodily harm,
it will even amount to murder.” If the parties accused
are husband and wife, before the latter can be convicted,
it must be shewn that the husband supplied sufficient food,
ete., and the wife did not give it.'"  Except in the case of
infants, when the mother is liable if the death was caused
by her not suckling the child when she was capable of

S C. & P.425; and see 1 C. & K. 600; 1 Den, C, C. R. 356,
3C &K, 2 C. & K. 343, 368: Penge case, before Mr. Justice
Hawkins Sep., 1877: The Queen v, Instan [1803], 1 Q B. 450: 55
56 V. e 20, ss. 200, 220, Dom. And see section 217 of this statute
re apprentices and servants,

*1 East, P. €. 225. See Penge case, before Mr., Justice Haw-
kins, in England, Sep,, 1877,

"1 Russ, 490: 7 C. & P. 277,
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doing so.* In which case it must be alleged it was the
i prisoner’s duty to supply the child with food.*
' Medical attendance is included in the expression “ neces-

saries of life.”

|
51: In the case of dropping infant children at doors, in
It | streets, or on the highways, and thus causing their death,
i | the question is whether the prisoner had reasonable ground
] f for believing that the child would be found and preserved.
;i‘l If she had, the offence will only be manslaughter.’

Where a gaoler knowing a prisoner, lodged in a cer-
| tain room in the prison, to be infected with small-pox, con-
"* fined another prisoner, against his will, in the same room,
|
{

i and the latter prisoner who had not had the distemper, of
1 which the gaoler had notice, caught it and died of it, it
5 was held to be murder in the gaoler.!

i If a gaoler knows a prisoner in his charge is sick, and
x negleets or refuses to procure medical or other necessary
:{ | assistance, in consequence of which the prisoner dies, he
i | will be guilty of manslaughter or murder, according to the
i | apparent necessity of the case, and the animus shown by
E ‘ the gaoler.

1 3ut it is said where the death ensues from incautious

negleet, however culpable, rather than from any actual
malice, or artful disposition to injure, or obstinate per-

severance in doing an act necessarily attended with danger,
regardless of its consequences, the offence will be reduced
to manslanghter.”
If a man who has received a serions blow or injury does
not alter his mode of life in consequence, that does not
18 C. & P. 611,
¢ 80 & P61
*Carr & M. 164; see also 1 Den. C. C. R. 356: 8. C. . J. M.
C. 53.
42 Str. 856: *Foster, 322; 1 East. P. C. 331,
*1 Bast. P. C. 226: 1 Russ, 490,
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exonerate the wrongdoer from criminal liability if such
conduet has the effect of causing death.’

The numerous deaths resulting trom railway and steam-
boat traffic, machinery of all kinds, poisoning, and in fact
resulting from all other causes usually termed accidental,
also come under this class of cases, and are all governed
by the principles above referred to. But in these cases any
wanton neglect of the statutory provisions for the safety of
railway employees and the public,” and of the Railway
Acts," The Steamboat Tnspection Aet,”" The Acts regulat-
ing the Sale of Poisons,' The Acts for the Protection of
Persons employed in Factories," The Act respecting Com-
pensation to Workmen,* The Act respecting the Safety of
Ships and the Prevention of Accidents on hoard thereof,®
The Act respecting the Navigation of Canadian Waters,*
The Act respecting the protection of Navigable Waters,
The Act respecting Bridges,” The Act respecting the im-
proper use of Fire-arms and other Weapons,” The Act
respecting Explosive Substances,” The Act respecting Prize
Fighting,” The Street Railway Aect,’” The Act regulating
Travelling on Highways and Bridges," The Act respecting
the Use of Traction Engines on Highways,® The Act to

“Reg. v. Flynn, 16 W, R, 319.

"R, 8. 0. 1897, c. 216.

"R, 8. 0. 1807, c. 207.

*61 V. c. 46, Dom. By section 33, sub-sec. 8 of this Act, the
certificale of an engineer on a steamboat may be cancelled in conse-
quence of the finding of a coroner's inquest.

“R. 8. 0. 1897, ¢. 170.

'R. 8. 0. 1897, c. 256.

50 V. ¢ 30, Ont.; 56 V. ¢, 3, s 2.

e T,
. ¢ TO.
. ¢. 91,
.. 93,
c. 148,

. e. 150,

. e 29, ss. 92 to 97, and page 484, Dom,
1897, c. 208.

. 1897, c. 236.

. 1897, c. 242.
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regulate the Means of IEgress from Public Buildings,
The Aet requiring Threshing, Sawing and other Machines
to be protected,’ and of all other Acts of the various Pro
vinees, or of Newfoundland, of a similar character, or pur-
pose, ought to be considered in determining the degree of
guilt of the persons by whose neglect or fault the deaths
oceur, and it should be borne in mind that ignorance of
the law is not an excuse for any offence.’

(5) That the killing happened [rom resistance to the
execution of public duty. Officers of justice and others in
authority may repel foree by force in the legal execution of
their duty:® and if death ensue, the implied malice will be
rebutted, unless no suflicient resistance was made, or sufhi
cient time intervenes for the blood to cool.”

Generally as regards the responsibility ineurred by
persous trying to arrest others, and of persons trying to
escape arrest, see the Criminal Code, 55-56 V. c. 29, ss. 7
to 60 (C).

No one is responsible for the killing of another unless
and a day of the cause

the death takes place within a yes
and in part by an omission; the period is to be reckoned in-
clusive of the day on which the last unlawful act contri-
buting to the cause of death took place. Where the cause
of death is an omission to fulfil a legal duty the period is
reckoned inclusive of the day on which such omission
ceased.  Where death is in part caused by an unlawful act
and in part by an omission, the period is to be reckoned in-
clusive of the day on which the last unlawful act took place
or the omission ceased, whichever happened last.®
Instances of a class of cases have recently occurred in

Ontario, which go to show that there are persons, not at all

991, 299
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belonging to the criminal class, who imagine that they
have a right to shoot thieves of a petty character who come
at night upon their premises to steal, ete., and who make
no attempt to use force to accomplish their purpose. These
persons are quite mistaken in their view of the law. In the
case of Rex v. Scully, 1 Car. & P. 319; 28 R. R. 780, it
was held that a person set to watch a yard or a garden, is
not justified in shooting anyone who comes into it in the
night, even if le should see the party go into his master’s
hen-roost; but if from the conduct of the party, he has
fair grounds for believing his own life to be in actual and
immediate danger, he is then justified in shooting him.

Sec, 3—~INFANTICIDE.

Infanticide might have been treated of in the previous
section; but the importance of the subject to coroners re-
quires that it should be dwelt upon at greater length and
with more particularity than would be appropriate to the
heading, “General Remarks,” and is therefore made the
subject of a separate section.

Infanticide, medically speaking, contains two branches:
(1) The criminal destruction of the foetus in wufero; (2)
The murder of the child after birth. The latter branch is
the only one which comes under the jurisdietion of coro-
ners, and alone requires notice in this work,

No murder can be committed of an infant in its
mother’s womb. It is not until actual birth that the child
becomes “a human being,” so as to be embraced in the
legal definition of murder.!

Manslaughter, however, may be committed before act-
ual birth, for in the case of Rex v. Senior, 1 M. C. C, 344,

'1 Hale, 433.

Be.—9
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1 Lewin, C. C. 133, where an unskilful practitioner of mid-
wifery wounded the head of a child before the child was
perfectly born, and it was afterwards born alive, but subse-
quently died of its injury, it was held to be manslaughter
although the child was in ventre sa mere at the time when
the wound was given.

But it has been held that if a person, intending to pro-
cure abortion, does an act which eauses a child to be born
so mueh earlier than the natural time, that it is born in a
state much less capable of living, and afterwards dies in
consequence of its exposure to the external world, the per-
son who by this misconduct o brings the child into the
world, and puts it thereby in a situation in whieh it can-
not live, is guilty of murder; and the mere existence of a
probability that something might have been done to pre-
vent the death, would not render it less murder.*

The author of The Vestiges of Creation states that “ at
one of the last stages of man’s foetal career, he exhibits an
intermaxillary bone which is characteristic of the perfect
ape: this is suppressed, and he may then be said to take
leave of the Simial type, and becomes a true human erea-
ture.” But whether this is correct or not, does not con-
cern coroners, or medical witnesses, at inquests, since to be
a subject of murder the “true human creature” must
proceed further and be born alive.  For the Criminal
('ode® states that a child becomes a human being within
the meaning of the Act, and o capable of being a subject
of murder, when it has completely proceeded in a living
state from the body of its mother, whether it has breathed
or not, whether it has an independent cireulation or not,
and whether the navel string is severed or not. The kill-
ing of such a child is homicide when it dies in consequence
of injuries received before, during, or after birth,

. v. West, 2 Car. & K. T84; 2 Cox C. C. 500.
i55-50 V. e 20, ss. 218, 219, Can.
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Therefore, in considering the crime of infanticide in
its second branch, the first question that presents itself is:

1. When is a child born alive?—A common test of live
birth is the act of breathing; but a child may breathe dur-
ing the birth, and before the whole body is brought into
the world, which would not be sufficient life to constitute
it a human being, and to make its destruction murder.*

A child may breathe in ufero after the membranes have
been ruptured, but all such cases reported were in exeep-

tionally difficult labours.”

Again; a child may be wholly produced, and remain
for some time without respiring, life being kept up from
the foetal circulation continuing, or from causes which
appear to be involved in much obscurity.® When a living
child is destroyed while remaining in this state, there are
no certain medical signs by which it can be proved to have
been living when maltreated;” although some indirect. evi-
dence of the existence of life previous to respiration may
be obtained from wounds and ecchymoses found on the
body of the child.®* The child being seen to move or
breathe, would of course be evidence of life.”

5 C. & P. 329; 65666 V, e 29, 5, 219, Dom. In these cases
there is a very strong presumption against the probability of the
child dying unless through foul play, before 'cing wholly born alive.—
1 Beck, 498; Taylor, 339.

*Tidy Vol. 3, pp. 158, 150,

° Taylor, ;1 Beck, 448; see 6 ¢, & . 349,

"Taylor, 32

*1 Beck, 448,

® Cases of this kind may be divided into two classes :—1. Where
the child’s life is merely a continuation of its fetal existence, and is
dependent on the life of its mother; and 2. Where the child's life is
independent of that of its mother, yet there are no medical signs
of its having been born alive to be discovered in the body after death.
It has been doubtful if the destruction of a child coming under the
first class would be murder. In Rea v. Enock, 5 C. & P. 539, Parke,
J., said there must be an independent circulation in the child before
it can be considered alive for the purpose of constituting its de-
struction, murder. See also 9 C. & P, 754, And in Reg. v. Chris-
topher (Dorset Lent Assizes, 1845), Erle, J., said the child must
have an existence distinet and independent from the mother, But
see 2 Moo. C. C. 260. This doubt is set at rest by the Criminal
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Breathing is only one proof of life. Other proofs
are admissible of life in a child before the establishment of
respiration; and its destruction after being completely
born in a living state, but before it has breathed, is
murder,*

Respiration is the best test of a child having been born
alive; and it has been decided that a child is born alive, in
ihe legal sense, when breathing and living, by reason of
breathing through its own lungs alone, it exists as a living
child without deriving any of its living, or power of
living, by or through any connection with its mother.!
But in deciding whether or not it has respired, much skill
is often necessary. Immersing the lungs in water—it be-
ing supposed that if they floated the child must have
breathed—was, at one time, the usual test. It is now
exploded; as air may have passed into the lungs by infla-
tion, or they may have become permeated with air from
decomposition. And even if respiration be proved, still it
must be borne in mind that the child may have breathed
during birth, before arriving at that stage of life when it
may be the subject of murder.* And on the other hand,
children have occasionally lived for many hours, and even
days, without any signs of respiration being discoverable
in their bodies after death.”

Absence of the signs of respiration is no proof of nat-
ural dead birth; as the mother may cause herself to be
Code, 1802, which as before stated declares that a child becomes a
human being when it has completely proceeded in a living state from
the body of its mother, whether it has breathed or not, whether it
has an independent circulation or not, and whether the navel string

is severed or not. And the killing of such a child is homicide, See
5556 V. e, 20, s, ), Can,

" Rex Brain, 6 C. & P., 349; Rex v. Sellis, 7T C. & P. 850;
o556 V. 20, s. 219, Dom,
' Reg. v. Handlay, 13 Cox C. C. 79.

*This has been the case when the labour was long protracted after
the waters have escaped, and the infant slow in descending through
the passages,

*Taylor, 325, 327.
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delivered in a water-bath, or the mouth and nostrils of the
child may be covered in the act of birth,

Nearly all the changes oceurring with normal respira-
tion in a child may result from artificial inflation, or from
putrefactive decomposition, except the presence of an in-
creased quantity of blood in the lungs, and the giving off
of minute air bubbles when the lungs are pressed under
water, the gas bubbles of putrefaction being comparatively
of large size.*

Because of the inconstancy of living weights, the slatic
test of live birth by weighing the lungs, is considered
worthless, it being necessary to trust to the average living
weights, and the lungs of the same child cannot be weighed
before and after respiration.”

A muscular twiteh on the part of an infant is unlikely
to be mechanical or independent of vital power, but it can
searcely be accepted as proof of live birth.® Tn a case of
alleged child murder, the rigidity of the body of the in-
fant, Doctor Taylor states, was wrongly assumed to indi-
cate that the child had been born alive, and had had an
independent existence. See Taylor, vol. L., p. 54.

Pulsation of the cord is an undoubted sign of life; also
beating of the heart.” DBut, of course, these signs of live
birth must be observed after the child has completely pro-
ceeded from the mother.

A warm room and warm clothing are of vital import-
ance to a new-born child, consequently the conditions under
which the child was exposed at the time of birth should be
ascertained.”

Negleeting to provide reasonable assistance, by a wo-
man in her delivery, and the child is permanently injured

*Tidy vol, 8, p. 160,

* Tidy, vol, 3, p. 162,

* Tidy, vol. 3, p. 155

*Tidy, vol. 3, p. 156.
* Tidy, vol, 2, p. 65.
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therely, or dies, either just before, or during, or shortly
after birth; and this neglect is with the intent that the child
ghall not live, or to conceal the fact of her having had a
child, is an indictable offence, unless the woman proves
such death or permanent injury was not caused by such
neglect, or by any wrongful act to which she was a party.
If the intent of such neglect be that the child shall not
live, the punishment is imprisonment for life, but if the
intent is merely to conceal the fact of her having had a
child, the punishment is reduced to imprisonment for seven
years.”

A woman, who knows she is to be confined, and who
wilfully abstains from taking the necessary precautions to
preserve the life of the child after its birth, in consequence
of which the child dies, is not guilty of manslaughter.'

And any one who disposes of the dead body of a child
in any manner, with intent to conceal the fact that its
mother was delivered of it, whether the child died before,
or during, or after birth, is guilty of an indietable offence.’

In all cases of overlaying infants where an imputation
of negleet or wilful murder is suggested, a post-mortem is
an absolutely essential part of the inquiry, however clear
the case may appear to be; for several cases have occurred
where intentional overlaying was suspected, but where a
post-mortem has shown disease was the cause of death.?

The presence of any marks of putrefaction in ulero
proves the child must have been born dead. The presence
of marks of severe violence on various parts of the body, if
possessing vital characters, renders it probable that the
child was entirely born alive when the violence was in-
flicted.” The presence of food in the stomach proves the
child was entirely born alive.*

*55-56 V. e. 29, 5. 239, Can. ! Tidy, vol. 8, p. 277.

® Reg. v. Knight, 2 F. & F. 46, 3 Taylor, 352.
15566 V. e 29, 5. 240, Can, *Taylor, 253,




DUTIES OF CORONERS. 135

2. Hydrostatic Test.—Although employing this test as
conclusive evidence of the child having breathed or not,
is now exploded, yet when used by an intelligent physician,
thoroughly acquainted with its real value, and who con-
siders its result with other circumstances, it is a proper
and important test to employ in many cases of infanticide.
The approved mode of performing it will be found de-
scribed in chapter vii.

A person using the hydrostatic test in cases of alleged
infanticide should remember that the lungs floating is not
a proof that the child has been born alive, nor their sinking
a proof that it was born dead. At most it can only prove
the child has breathed or not. The fact of living or dead
birth has, strietly speaking, no relation to the employment
of this test.® As alveady stated, the lungs may sink from
disease;” or they may sink, although the child has lived for
hours and even for days;” and they may float from putre-
faction, either after the child is still-born, or after death
in utero previous to its birth, or from artificial inflation;®
or from respiration before complete birth.  And Dr,
Taylor states the absence of air from the lungs and their
sinking in water cannot be relied upon as positive evidence
that the child was born dead.”

The employment, however, of pressure as an essential
part of the hydrostatic test disposes for the most part of
putrefaction as a difficulty.*

3. Of the Uterine Age of a Child.—1In cases of prema-
ture birth, it is to be noticed as tending to narrow the diffi-
culty of deciding the question of living pro