


T

BANKS AND BANKING.

THE BANK ACT, CANADA.

AMENDING ACTS,

NOTES, AUTHORITIES AND DECISIONS, AND THE LAW
RELATING TO WAREHOUSE RECEIPTS,
BILLS OF LADING, ETC.

ALSO THE SAVINGS BANK ACT, THE ACT INCORPORATING THE
CANADIAN BANKERS ASSOCIATION, THE BY-LAWS OF
TUHE ASSOULATION, AND THE WINDING P AT,

SECOND EDITION.

By
J J. MACLAREN, K.C, D.C.L, LL.D.
Mewmber of the Bar of Ontazio and of Quelec ; Author of ** Bills, Notes o
Cheques,” Ete., Ete,
WITH

AN INTRODUCTION ON BANKING IN CANADA.

ny

B. E. WALKER, Esq,
Geneval Manager of the Canadian Bank of Commerce,

TORONTO ;
THE CARSWELL COMPANY, LIMITED,
1901.




e WY ~Sj——
222479

Entered according to Act of the Parliament of Canada, in the year one
thousand nine hundred and one, by THe Carswirt Co. Limited, in the
ffice of the Minister of Agriculture

PRINTED BY
Tue CArsweLL Co, LIMITED,
3 ADELAIDE ST. EAST,
TORONTO

R A A e A N (G RS0 ATy A



PREFACE TO THE SECOND EDITION.

'I\lll‘l amending Act of 1900, making important changes
in the Bank Act, and extending existing charters to

1911, renders necessary a new edition of the present work.

Decisions upon the Act rendered sinee H}“ publication
of the first edition, as well as those relating to warchous
receipts, cheques, ete., have been added, and a considerable

portion of the work has been re-written.

The Act of 1900 incorporating the Canadian Bankers’

Association, and the By-laws of the Association, including

those relating to note circulation, to clearing houses, and
to the appointment of curators to insolvent banks have

been added.

There has alse been incorporated in the Winding Up
Act the amending Act of 1899, A number of recent decisions

are also given,

Toronto, September, 1901,




PREFACE TO THE FIRST EDITION.

( UR Canadian Statutes on general subjects are largely

a rvprmhnnun ol legislation [l|‘<’\|'lll~’\ enacted else-
where, generally in Great Britain,  The Bank Aet is however
an exception to this rule.  Our financial conditions are very
different from those of the mother country, and our whole
banking policy has been \\I-||‘|.\ divergent from that of the
United States

It is more than seventy yvears since charters were granted
to banks in each of the old provinees that are now known
as Ontario, Quebee, Nova Scotin and New Brunswick, and
which comprised the whole Dominion as it was formed in
1867, and with a single exception these are all in successful
operation to-day. The erganization of other banks, and the
periodical renewal of all bank charters, as well as the dis-
cussions incident to the frequent amendment and revision

of our general banking laws, have in the course of time
evolved a system that appears to he admirably .li(;||llw| Lo
the circumstances of a young and growing country like
(Canada.

On this account many of the rules and principles laid
down in the general works on banking by writers in Great
Britain and the United States are inapplicable here, and
they are apt to prove misleading. The same is also true to
a certain extent of the decisions of the Courts in these and
other countries.

In the selection of cases as authorities and illustrations,
the writer has sought to include all those in our Canadian
reports which appear to embody or settle a principle, and
which have not been overridden by subsequent legislation,
or overruled by later decisions.

The leading eases in the higher Courts in England and
in the United States, which seem to be in harmony with our
law, have also been given. Of the cases cited three hundred
and fifty are Canadian, and the references to (anadian
Statutes number nearly three hundred.

The Introduction, on “Banking in Canada,” by Mr.
Walker will be found to be a very interesting and valuable
contribution from one who is an acknowledged authority
on the subject.

J.J. M.

Toronto, April, 1896.
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INTRODUCTION.

BANKING IN CANADA*

In common with other social developments, modern
banking is mainly the result of heredity and environment,
and not of arbitrary legislation or the general admission
in any wide degree of settled principles in the practice of
banking. The student endeavouring to understand the
science of banking:,

secking to discover some body of prin-

ciples underlying the practice of banking throughout the
world, is confused by the radical differences hetween the
systems of the various nations and the complicated nature
of the conditions surrounding each of these systems. The
most cherished dogma of one country is rank heresy in an-
other. The principles suitable to an old country, with a
compact population, a highly developed railroad and tele-
graph organization for the distribution of commodities and
information, and wealth enough to be lenders to other
nations, are not applicable to a new country with a scat-
tered population, imperfect means of distribution, and little
wealth apart from fixed property—a country, indeed, re-
quiring to borrow largely from older and wealthier com-
munities.

Again, if in any country banking has been left to develop
itself in accordance alone with the requirements of trade,
or nearly so, that country has been fortunate in this re-
spect as compared with others, where the national debt,
caused by war or extravagances in public works, has been
made the basis of the currency. Sometimes, however, the
condition of the present ‘environment in two countries may

*Paper read before the World's Congress of Pankers and Financiers
at Chicago, by B. E. Walker, General Manager of The Canadian Bank
of Commerce, Toronto.
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be in many respects similar, and yet a practice in bank-
ing which has worked out desirable results in one of these
countries cannot be attempted in the other. The body
of banking principles in the other country may be so dif-
ferent, because of hereditary influences, as to make it im-
possible by any kind of evolution to add the practice which
has proved so serviceable elsewhere.

I am aware that there is nothing new in this point of
view, but in attempting to treat of the subject of banking
in Canada, I cannot avoid comparison with this great
country where banking systems are being keenly discussed,
and where it is admitted that changes, perhaps of a radical
nature, are necessary. In confending for the comparative
perfection of the Canadian system I do not wish to be

understood as asserting that the points of superiority in our
gystem could be adopted here. For over half a century
banking in the United States has been following lines of
development opposed in many respects to the Canadian sys-
tem, and it may well be that no matter how desirable, it
is too late to adopt our practices.

My main object, however, is to describe the banking
of Canada, and to demonstrate, if T can, its suitability to
the requirements of trade in that country and not its suit-
ability elsewhere.

BANK CHARTERS,

1t has been oceasionally urged by writers in financial
journals published in the United States, that banking in
Canada is a monopoly, and therefore unsuited to the demo-
cratic principles of this country. These writers have over-
looked the fact that the Province of Ontario, the centre
of thought and progress in the Dominion, is the most demo-
cratic community in the British Empire, and that the legis-
lation of Canada, whether in fomm or not, is in reality as
liberal as it can well be. Banking in Canada is not in any
gense a monopoly. Whether it can be said to be “free
banking,” as understood in the United States, depends
on what is meant by that term. In the United States a
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certain number of individuals having complied with cer-
tain requirements—more numerous and complicated, by the
way than the Canadian requirements—Dbecome thereby an
incorporated bank, if we regard the consent of the Comp-
troller of Currency as a matter of form. In Canada, merely
in order to follow the British parliamentary methods, when
a certain number of individuals have complied with certain
requirements, they are supposed to have applied for a
charter, which parliament theoretically might refuse, but
which, as a matter of fact, would not be refused unless
doubt existed as to the bona fide character of the proposed
bank. Then, as in the United States, on complying with
certain other requirements and obtaining consent of the
Treasury Board (performing in this case the same function
as the Comptroller of Currency in the United States), the
bank is ready for business.

The main difference in the matter of obtaining the
privilege from the people to carry on the business of bank-
ing is that in Canada the subscribed capital must be
$500,000, paid up to the extent of one-half, or $250,000,
and this fact must be proved by the temporary deposit of
the actual money with the Treasury Department. 1f it is
contended that a monopolistic element is introduced by
making the minimum paid-up capital $250,000, T have only
to point to the varying minima of capital in the National
banking system, based upon the population of the city
or town where a bank is established. The minimum with
us is placed so high because with the privilege to carry on
the business of banking is attached the privilege to open
branches and to issue a bank note currency not secured by
special pledge with the Government. In the opinion of
many Canadians the minimum is too small. So much for
the statement that banking is less “free ” in Canada than
in the United States. I think the very term * free bank-
ing,” about which so much was written in the anfe bellum
days, is a misnomer; and T hope there are many here who
agree with me that a little less of freedom in the ability to
create a bank, and a little more knowledge on the part of
the people regarding the true function of banking, and its
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high place in the world of commerce, would he for the
public good. What we want is the most absolute evidence,
when a bank is created, that its projectors are embarking
in a bona fide venture and have put at risk a sum consider-
able enough to ensure that fact.

In Canada, as in the United States, sharcholders in

banks are subject to what is known as “ double liability.”
I can remember when the practical value of this power
to call on the sharcholders in the event of the failure of
a bank for a second payment to the extent of the subscribed
amount of the shares wag doubted by many. Shares were
transferred just before failure to men unable to meet such
calls and willing to be used in this manner, or shares were
found to be held by men of straw who owed a correspond-
ing amount to the bank. Or, again, many of the share
holders were horrowers for amounts far in excess of their
holdings in shares, and the failure of the bank precipitated
their failure as well, and they were thus unable {o pay
Of courge there were always some real investors among the
sharcholders, but the value of the double liability was a
very variable and doubtful quantity. These features have
not, as we know, all passed away, but we have done as much
as we could to guarantee an honest share list and to pre-
vent the shareholder from escaping his liability. Banks
are not allowed to lend money on their own or the stock
of any other Canadian bank, and as the minimum paid-up
capital of $250,000 must be deposited with the Finance De-
partment before a bank commences business, this should
ensure a bona fide capital at the start. All transfers of
shares must be accepted by the transferee. No transfers
within 60 days before failure avoid the double liability of
the transferrer unless the transferee is able to pay. A list
of the shareholders in all banks is publighed annually by the
Government, and this book is eagerly examined by investors
to ascertain changes in the share list of banks which might
indicate distrust. As the capital of each bank is large and
the number of banks small relatively to the United States,
there is, regarding everything connected with the credit of
a Canadian bank, an amount of public serutiny which leads
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to circumspection in the conduct of bank authorities, ain,
the very fact that the capital is large and that the banks
have many branches and a more or less national character,
canses the stock to be widely held.  In the largest banks

the share list numbers from 1,800 to 2,000 names. We

still, doubtless, have plenty of had banking and will always

have it. No legislative checks will prevent that, and even
a severe publie serutiny will not altogether prevent it; but
our banking history since the confederation of the old
provinees into the Dominion in 1867, shows that the double
liability has been a most substantial asset, and has done
much towards enabling liquidated banks to pay in full.
In my own Province of Ontario we have the fine record of
no instance, save one, since Confederation in 1867, in which
all ereditors have not been paid in full.

In the case of this one blemish the dividends amounted
to 991 cents to l]vlul~ilnl‘~. Hlllk\' the llll\\.ll'l‘;llll;l]ll‘\ high
fees paid to the liquidators causing the dividend to fall
below 100 cents,  In the short life of this institution almost
every sin in the calendar of banking had been committed.

TERM OF THE CHARTER.

Under the United States National banking system the
life of a bank is limited to twenty years from the datz2
of the execution of the particular bank’s certificate of
organization, but at the expiration of the first, or any suec-
ceeding period, the bank, if it elects to do so may have
its corporate existence renewed for the same number of
years, Under the Canadian system the charter of every
bank expires at the same time, and the renewal period is
only ten years. I do not intend to discuss the length of the
period—most of us think it quite too short. It is the effect
of all charters expiring at the same time to which I desire
to draw your attention. This condition of things doubtless
arose merely from the confederation in 1867 of the pro-
vinces which had granted the then existing charters, but
which thereupon surrendered their authority over banking
institutions to the Federal Government. As the charters
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granted by the old provinces expired, the banks working
under them became institutions subject to the new Federal
or Dominion Banking Act, and by its conditions every
charter expires at the same time. This ensures a com-
plete discussion of the principles underlying the Act, and
of the details connected with the working of it, once in ten
years. In the interval we are almost free from attempts by
demagogues or ambitious but ill-informed legislators o

interfere with the details of our system, but during the ses-
sion of Parliament preceding the date of the expiry of the
charters we have to defend our system from the dema-
gogue, the bank-hater, the honest but inexperienced eitizen
who writes letters to the press, sometimes the press itself—
indeed from all the sources of attack which institutions pos-
sessing a franchise granted by the people experience when
”II‘.\ come before the |nn||!w to answer for their steward-
ghip. But while resisting the attacks of ignorance, we are,
of course, called upon to answer such just criticism as may
arise from the existence of defects in onr system |l|'\«'||l|n‘l[
by the experience of time. Or perhaps, as when the Act
was under discussion in 1890, we may see the defects even
more clearly than the publie, and may ourselves suggest the
remedies.  Whatever may be said for or against these de-
cennial battles, the product of the discussion is a Bank-
ing Act, improved in many respects by the exchange of
opinion between the bankers and the public, The banking
system having been subjected to unsparing analysis by an
unusually enlightened people—perhaps too democratic in
tendency and too jealous of every privilege granted, but
anxious to build rather than to destroy—is brought at each
}n‘l'ithI of renewal to a lliglll‘l' tl\*;_"l't'l' ol IN'I‘rl‘(‘“OlL

BANKING PRINCIPLES.
What is necessary in a banking system in order that it

may answer the requirements of a rapidly growing country
and yet be safe and profitable ?

1. It should create a currency free from doubt as to
value, readily convertible into specie, and answering in

< e e
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volume to the requirements of trade. In saying this I do
not wigh to be understood as asserting that banks should
necessarily enjoy the right to issue notes. Whether they
ghould or should not issue notes must always, I presume,
end in a digcussion as to expediency in the particular coun-
try or banking system.

2. 1t should possess the machinery necessary to distri-
bute money over the whole area of the country, so that the
smallest possible inequalities in the rate of interest will
result.

3. It should supply the legitimate wants of the borrower,
not merely under ordinary circumstances, but in times of
financial stress, at least without that curtailment which
leads to abnormal rates of interest and to failures.

I. It should afford the greatest possible measure of
safety to the depositor.

We think in Canada that our system possesses all thes:
qualities, and we are confident that we have a currency per-
feetly suited to our trade and other requirements.  We have
not, however, arrived at our present reasonably comfortable
condition by any other process than the usual slow develop-
ment from a past full enough of error and bitter experience.

HISTORICAL SKETCH.

It is perhaps not generally known that we were among
the first in modern times to issue fiat paper-money for
general circulation. In 1685, in the time of the French
regime in Canada, the Intendant could not pay his soldiers.
The little struggling colony, after the manner of all new
countries, was an absorbent of money, and France was nearly
bankrupt and could afford no aid. So the Intendant, left
to his wits alone and having a helpless people to deal with,
cut playing cards into small pieces, wrote thereon his pro-
mises to pay, accompanied by the seal of France, and thus
led the way in North America in this seductive method of
paying debts. For the next thirty years this was the money
of Canada. Although always written, because the people
would not have accepted printed promises to pay, the volume
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rose to about $20 per head, when the usual results of fiat
money followed. It was compromised, and the Government
promised never to repeat the experiment.  The poor colony,
left with no regular currency, struggled for a time, but in
1729, at the request of the ]u”||||t'. card money was issued
again, They had now gome experience, but did not under-
gtand how to draw lessons from it, and the amount issued
was so excessive that when the British took Quebee, and
assumed the government of Canada, one of the most trouble-
gome features in *the settlement with France was the ar-
rangement for the retirement of this currency, It would
have heen well if this complete exposition, although on such
a small scale, of the unsoundness of fiat money, had served
for all North America.  Mr. Summer says there was a
bank in Massachusetts as early as 1686 which may have
issued notes, but there is a story in this connection o pic-
turesque that 1 hope it is true. A couple of Massachusetts
fur traders are supposed to have visited Canada a few years
after the card monev first appeared, and to have reported
at home the progperity resulting from the experiment, and
c0 when the military expedition against Canada was organ-
ized in 1690, what more natural than that Massachusetts
should have paid the cost in the first of that currency, which
in its final stages of collapse has given our langu:

that expressive phrase, “not worth a continental”? We
were even smaller, relatively, in population then than we
are now, yet apparently you did not hestitate to adopt a
very bad feature in our development. If we have any-
thing to-day in our financial conditions worth your atten-
tion, I hope it will not the less merit your approval because
the development is on such a small scale. Sound or un-
sound principles are perhaps more easily detected when a
system has not become complicated beyond the capacity
for analysis of the ordinary individual,

I will now, in as few words as possible, finish the his-
torical sketch which is necessary to the clear understanding
of our currency and banking as it exists at present. Shortly
after a bank was organized in Philadelphia in 1781 and
another in New York in 1784, the merchants of Quebec
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and Montreal hegan to agitate for a bank of issue. In those
days a bank without the power to issue notes was of little
uge; but the people of Canada having very strong opinions
on this subjeet, the attempt was a failure, although in 1792
a private bank of deposit resulted. The merchants tried
again with the same result in 1807-8. But during the
war of 1812 the Government found it necessary to issue
gsome kind of paper money, and an Army Bill Office was
created. These were the first paper notes put in cireula-
tion in Canada under British authority, and as they were
paid in full, the people must have heen at last convineed
that all paper money was not bad. In the Province of Nova
Scotia, not then joined with us in the Dominion of Canada
as it is now, Treasury notes were also issued in 1812, At
the same time banking was growing rapidly in Great Bri-
tain and the United States, and in 1817 our first joint stock
bank was created—that great institution of which we are
all so proud, and which I am sure has done its share
in making Chicago what it is to-day—the Bank of Mon-
treal.

I'rom 1817 to 1825, two banks were established in Lower
Canada (Quebec), and one each in Upper Canada (Ontario),
New Brunswick, and Nova Scotia, all now doing business
except one.

I will not attempt to follow the course of banking in
the old provinces, but it is necessary to indicate the condi-
tion of banking and currency at the time of the Confeder-
ation of the provinces into the Dominion of Canada in
1867. There were thirty-nine charters, but only twenty-
seven banks doing business. The charters expired at var-
ious dates from 1870 to 1892, and varied in accordance with
the views regarding banking in the different provinces. In
Upper and Lower (Canada (Old Canada), shareholders were
liable for double the amount of their stock, except that
there was one bank, en commandite, the “ principal part-
ners ” having unlimited personal liability, In most cases
notes could be issued equal to the paid-up capital plus
specie and Government securities held. In New Brunswick
charters had been granted without the double liability,
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but the principle was being insisted on in renewals, while
in Nova Scotia in the opinion of some there was no double
liability. In Old Canada and Nova Scotia, as a rule,
total liabilities were restricted to three times, and in New
Brunswick to twice the amount of capital. There was also
one bank with a royal charter, head office in England,
and shareholders not under double liability. The situation
was further complicated by the * Free Banking Act,” under

which notes could be issued secured by deposit of Govern
ment debentures, and by the legal tender issues of the
Governments of Old Canada and Nova Scotia. In 1866-67
two of the largest banks in Upper Canada failed, resulting
in a very severe financial erisis.

Under these conditions, and after tentative legislation
in 1867 and 1870, the first general Bank Act of the Domin-
ion was passed in 1871 (34 Viet. chap. 5). It confirmed the
special features in the bank working under a royal charter,
and that with “principal partners” personally liable, and
it will be understood in any statements hereafter regarding
banks as a whole that these institutions are not referred
to. As the charters of other banks expired they were re-
newed under the Dominion Act. The first Act extended
all charters for ten years, which practice has been followed
thus far. There were various amendments during the first
few years, but since then changes have been infrequent,
except at the regular revisions in 1880 and 1890, The Act
liereafter referred to is that assented to May, 1890, and
which came into force July, 1891, (53 Viet. chap. 31.)

NOTE ISSUE.

In the successive Banking Acts of the Dominion Pariia-
ment banks have been empowered to issue circulating notes
to the extent of the unimpaired paid-up capital. By the first
Act the note-holders had no greater security than the de-
positors and other creditors. At the renewal of charters in
1880, the circulation note was made a prior lien upon all as-
sets; and at the last renewal in 1890 the banks, at their own
suggestion, were in addition required to create in two years
a guarantee fund of 5 per cent. upon their circulation, to
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be kept unimpaired, the annual contribution, however, if the
fund is depleted, to be limited to 1 per cent. The fund
is to be used whenever the liquidator of a failed bank is
unable to redeem note issues in full after a lapse of sixiy
days. Notes of insolvent banks are to bear 6 per cent.
interest from the date of suspension, until the liquidator
announces his ability to redeem. Banks are also required
to make arrangements for the redemption at par of their
notes in the chief commercial cities in each of the pro-
vinces of the Dominion. The change in 1830 was caused by
the failure of a small bank with a circulation of about
$125,000, paving all creditors, note-holders included, only
513 per cent. The change in the Act now in force
was due to the demand for a currency which would
pass over the entire Dominion without discount under any
circumstances,  The history of banking in Canada since
Confederation shows no instance in which a depletion of
such a guarantee fund would have occurred. Fines from
$1,000 to $100,000 may be imposed for the over-issue of
notes. The pledging of notes as gecurity for a debt, or the
fraudulent issue of notes in any shape, renders all parties
participating liable to fine and imprisonment. As fthe
crown prerogative to pavment in priority to other ereditors
had been set up on behalf of both Dominion and Pro-
vincial Governments, the Act places the claims of the Dom-
inion second to the note issues, and those of the provinces
third. Notes of a lesser denomination than $5 may not be
issued, and all notes must be multiples of $5. Notes smaller
than $5 are issued by the Dominion Government,,

The distinctive features, therefore, of our bank note
issues are:—

(a) They are not secured by the pledge or special de-
posit with the Government of honds or other securities, but
are simply eredit instruments based upon the general asseis
of the bank issuing them.

(b) But in order that they may be not less secure than
notes issued against bonds deposited with the Government,
they are made a first charge upon the assets,
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(¢) To avoid discount for geographical reasons each bank
is obliged to arrange for the redemption of its notes in the
commercial centres throughout the Dominion.

(d) And, finally, to avoid discount at the moment of the
suspension of a bank, either because of delay in payment of
note isgues by the liquidator or of doubt as to ultimate pay-
ment, each bank is obliged to keep in the hands of the
Government a deposit equal to five per cent. on its average
circulation, the average being taken from the maximum cir-
culation of each bank in each month of the year. This is
called the Bank Circulation Redemption Fand, and should
any liquidator fail to redeem the notes of a failed bank,
recourse may be had to the entire fund if necessary.  As
a matter of fact, liquidators almost invariably are able to
redecm the note issues as they are presented, but in order
that ail solvent banks may accept without loss the notes
of an insolvent bank, these notes bear six per cent. interest
from the date of suspension to the date of the liquidator’s
announcement that he is ready to redeem.

I have already stated, in attempting to outline what
is necessary in a banking system in order that it may ans-
wer the requirements of a rapidly growing country, that
‘it should create a currency free from doubt as to value,
readily convertible into specie and answering in volume
to the requirements of trade.” 1In an admirable paper on
“The Note Circulation” read in December, 1889, before
the Institute of Bankers, in London, England, by Mr. Inglis
Palgrave, only two requisites in a mnote ecirculation are
directly stated as essential: “ First, that it should be com-
pletely secured.  Second, that it should be readily con-
”  But the discussion which
follows bears directly upon a third requisite, that it should
answer in volume to the fluctuating requirements of trade,
in a word that it should be elastic. This last is a much
less important point, however, in England than in North
America.

vertible into metallic money.

In discussing bank issues I will reverse the order in
which the three requirements are placed in Mr. Palgrave’s
paper and the ensuing discussion, and take up the question
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of elasticity first. I shall not attempt to discuss the
many and conflicting views held regarding paper money,
its use and abuse, and whether there is any scientific basis
for its issue: but 1 shall endeavor to show to what extent
it scems possible for note issues in North America to have
a scientific basis with regard to elasticity. In Canada, as in
the United States, the resulting difference in business trans-
actions, after cheques and all other modern instruments of
credit have been used, is almost entirely paid in paper
money It is therefore of the greatest unportance that the
amount of this paper money existing at any one time, shall
be as nearly as possible just suflicient for the purpose.
That iz, that there shall be a power to issue such money
when it is required, and also a power which forces it back
for redemption when it is not required.

I may, therefore, T think, safely lay it down as a prin-
ciple that: (1) There should be as complete a relation as
possible between the currency requirements of trade and
whatever are the causes which bring about the issue of
paper money; (2) and, as it is quite as necessary that no
over-issne should be ]“l\‘ilill'. as that the ~HH|I_\ of currency
ghould be adequate, there should be a similar relation be-

tween the requirements of trade and the causes which
force notes hack for I'wlt'nlpliull.

Now, certainly, one of the causes of the issue of bank
notes ig the profit to be derived therefrom, and it is clear
that an amount sufficient for the needs of trade will not
be issued unless it is profitable to issue. Likewise it is
clear that 1t should not be possible to keep notes out for
the sake of the profit if they are not needed.

In Canada, bank notes, as we have scen, are secured
by a first lien upon the entire assets of the bank, includ-
ing the double liability, the security being general and not
gpecial—not by the deposit of Government bonds, for in-
stance. Therefore it is clear that it will always pay Cana-
dian banks to issue currency when trade demands it. Be-
cause bank notes in Canada are issued against the general
estate of the bank, they are subject to daily actual redemp-
tion; and no bank dares to issue notes without reference
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to its power to redeem, any more than a solvent merchant
dares to give promissory notes without reference to his
ability to pay. The presentation for actual redemption of
every note not required for purposes of trade, is assured by
the fact that every bank seeks by the activity of it own
business to keep out its own notes, and therefore sends

back daily for redemption the notes of all other banks. This

great feature in our system as compared with the National
Banking System, is generally overlooked, bhut it is hecause
of this daily actual redemption that we have never had
any serious inflation of our currency, il indeed there has
ever been any inflation at all. Trade, of course, becomes
inflated, and the currency will follow trade, but that is a

very different thing from the existence in a country of a

great volume of paper money not required by trade. 1 will
not discuss at length this quality of elasticity in our sys-
tem, because it is generally admitted. But some eritic
may endeavor to show that a similar quality might be given
to a currency secured by Government bonds, and T desire
to make it clear that such clasticity as is required in North
America is impossible with a currency secured by Govern-
ment bonds. In the older countries of the world it may he
gufficient if the volume of currency rises and falls with
the general course of trade over a series of years, and with
out reference to the fluctuations within the twelve months
of the year. In North America it is not enough that the
volume of currency should rise and fall from vear to year.
In Canada we find that between the low average of the
circulation during about eight months of each year and
the maximum attained at the busiest period of the autumn
and winter, there is a difference of twenty per cent., the
movement upward in the autumn and downward in the
spring being so sudden that without the power in the
banks to issue, in the autumn serious stringency must re-
sult, and without the force which brings about redemption
in the spring there must be plethora. As a matter of fact
it works automatically, and there is always enough and
never too much.

as

cu
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1f our currency were secured by Government bonds ‘the
volume in existence at any one time would be determined
by the profit to be gained by the issue of such bond-secured
currency. It would, therefore, be necessary {o fix a maxi-
ond which no currency could be issued, but as
guch an abitrary limit would be mere legislative guess work,
it would be productive of the evils incident to all efforts
to curb natural laws by legislation. As we all know, when
the National Bank charters were offered by the Federal
Government to the State Banks, the bonds of the United
States bore 5 to 6 per cent. interest, and the business

mum be

of issuing currency against such bonds was so profitable
that a maximum such as T have referred to was fixed, with
an elaborate provision stating how the banking chartors
were to be distributed as to area, in order that each State
or section of country might have a fair share. This was
followed by several adjustments, the last limit being $354.-
000,000, no one being satisfied with the interference with
free banking, and the cry of monopoly being frequently
heard. Subsequently the maximum was abandoned; indeed
the business of issuing notes against Government bonds had
become unprofitable, and there was no longer any fear of
inflation,

The condition in the United States under which the issue
of currency was unduly profitable, and the fear of inflation
was present, did not actually last many years, but it lasted
lcng enough to create in the people a hatred of banks which
does not scem yet to have quite passed away. The condition
which followed showed, it seems to me, conclusively the un-
soundness of the system in the matter of providing an
elastic currency, a currency at all times adequate in volume.
The currency wants of the country increased with the great
increase in population, but the volume of National Bank
currency decreased because by the repayment of the national
debt and the improvement in the national eredit the bonds
which remained outstanding yielded so low a rate of interest
as to make the issue of National Bank notes unprofitable.
The Comptroller’s statement shows that the volume of cir-

culation secured by United States bonds, which ranged
ML LA, d
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from 1866 to about 1880 at from about $300,000,000 to
$350,000,000, has declined until the amount subject to re-
demption by the banks is now only about $130,000,000,
The moral of this is plain. If the Government bond yields
such a low rate of interest as to make it unprofitable to
issue currency, banks will not provide suflicient currency
for the wants of the country. 1 need not remind an Ameri-
can audience that it was this unfortunate contraction which
to a great degree made it possible for the Bland Aect silver
issues, from 1878 to 1890, to create so little financial dis

turbance.

I hope 1 have made it clear that if the husiness of issu-
ing currency against Government bonds were profitable, too
much currency would be the result; and if it were unpro
fitable, too little would be issued. We would require to
have a condition of things under which the profit of issuing
notes would at all times bear an exact relation to the amount
of currency required by the country, the profit therefore
changing not only as the currency rises and falls over
a series of vears, but at the time of the sharp fluctuations
within each year, already referred to. No such relation,
however, could very well exist with an issue based upon
Government honds.

The next quality in a currency to be considered is,
“That it should be readily convertible into metallic ' money.”
I do not propose to discuss this at length As 1 have

pointed out, our safety lies in the actual daily redemption
which arises out of our circulation being generally instead
of specially secured. This is the best possible safeguard
aqainst suspension of specie payments. The United States
National Banking System was created during a suspension
of specie payments, and doubtless would never have been
heard of but for that fact.

My last point is that placed first by Mr. Palgrave in his
discussion with the English bankers: “That the currency
should be completely secured.” T do not know whether we
are to understand also that a note must pass throughout
the entire country without discount for any reason, but I

th
ab
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include that in the point to be discussed. Now, I contend
that it is better for the reasons given, that bank issues
should be based for .~1‘|'lll‘il(\ on the ;,_'1'!11'!'.!] assets of the
bank, with a prior lien to other creditors: and also, that

taking the world as a whole, such notes will be actually
safer because the effect of a system of notes secured by
Government honds—a loan foreced by the Government, prac-
tically—must sometimes be to produce national bankruptey,
as in the case of the Argentine Republic,  Still, T cheer-
fully admit that the United States National Banking Sys-
tem has taught us that a currency issued by banks may be
made to pass over the entire area of a great nation without
discount. This is a great quality in currency. To the
ordinary individual, who knows and cares little about bank-
ing except as it affects the bank note he happens to carry
in his pocket, it appears to be the one quality necessary.
In Canada, experience has shown that as long as the
notes are a ]H'i'!l' lien on the assets of the bank, inc lll(‘lll;gr
the double liability, ultimate loss is scarcely possible,—has
not at all events occurred as yet. To seeure a circulation
—at the close of December, 1892, of $36,194,023—the banks
had assets of $305,730,910, to which the double liability of

$63,169,643 is to be added, making a total of $368,900,

or $10.19 of assets against every dollar of currency. It has
been pointed out, however, that the assets are not thus
aggregated against the circulation, and that all banks are
not as secure as these figures seem to show. But the secur-
ity in this respect, in regard to each bank, varies little
from the general average, the lowest percentage being 6.18
as against the general average of 10.19. The lowest per-
centage applies to but two or three small banks, none others
faRing below about $8 for every dollar of circulation. To
this we have added the five per cent. guarantee fund applic-
able in its entirety to meet the notes of any individual bank.

THE BORROWER AND THE BRANCH SYSTEM.

In discussing the banking systems in older countries,
the borrower is not often considered. Men must borrow
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where and how they can, and pay as much or as little for
the money as circumstances require. I believe too strongly
in the necessity for an absolute performance of engage-
ments, to think that it is a requirement in any banking
system that it shall make thé path of the debtor easy.
Every banker should discourage debt, and keep before the
borrower the fact that he who borrows must pay or go to
the wall. But in America the debtor class is apt to make
itself heard, and T wish to show what our branch system
does for the worthy borrower as compared with the United
States National Banking System.

In a country where the money accumulated each year
by the people’s savings does not exceed the money required
for new business ventures, it is plain that the system of
banking which most completely gathers up these savings
and places them at the disposal of the borrowers, is the
best. It is to be remembered that this involves the sav-
ings of one slow-going community being applied to another
community where the enterprise is out of proportion to the
money at command in that locality. Now, in Canada, with
its banks with forty and fifty branches, we see the deposits
of the saving communities applied directly to the country’s
new enterprises in a manner nearly perfect. The Bank of
Montreal horrows money from depositors at Halifax and
many points in the Maritime Provinces, where the savings
largely exceed the new enterprises, and it lends money in
Vancouver or in the North-west, where the new enter-
prises far exceed the people’s savings. My own bank in the
same manner gathers deposits in the quiet, unenterprising
parts of Ontario, and lends the money in the enterprising
localities, the whole result being that forty or fifty busi-
ness centres, in no case having an exact equilibrium of de-
posits and loans, are able to halance the excess or deficiency

of capital, economizing every dollar, the depositor obtain-
ing a fair rate of interest, and the borrower obtaining money
at a lower rate than borrowers in any of the colonies of
(ireat Britain, and a lower rate than in the United States,
except in the very great cities in the east. So perfectly
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is this distribution of capital made, that as between the
highest-class borrower in Montreal or Toronto, and the
ordinary merchant in the North-west, the difference in
interest paid is not more than one to two per cent.

In the United States, as we know, banks have no
branches. There are banks in New York and the east seek-
ing investment for their money, and refusing to allow any
interest because there are not sufficient borrowers to take
up their deposits; and there are banks in the west and
gouth which cannot begin to supply their borrowing cus-
tomers, because they have only the money of the immedate
locality at their command, and have no direct access to the
money in the east, which is so eagerly secking investment.
To avoid a difficulty which would otherwise be unbearable,
the western and southern banks sometimes re-discount their
customers® notes with banks in the east, while many of their
customers, not being able to rely on them for assistance, are
forced to float paper through eastern note-brokers. But,
of course, the western and southern banks wanting money,
and the eastern banks having it, cannot come together by
chance, and there is no machinery for bringing them to-
gether.  So it follows that a Boston bank may be anxiously
looking for investments at four or five per cent., while
in some rich western state ten and even twelve per cent.
is being paid. These are extreme cases, but I have quoted
an extreme case in Canada, where the capital marches
automatically across the continent to find the borrower, and
the extra interest obtained scarcely pays the loss of time it
would take to send it so far, were the machinery not so
perfect.

As I have indicated, it should be the object of every
country to economize credit, to economize the money of
the country so that every borrower with adequate security
can be reached by some one able to lend, and the machinery
for doing this has always been recognized in our banks.
That is surely not a perfect system of banking under which
the surplus money in every unenterprising community has
a tendency to stay there, while the surplus money required
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by an enterprising community has to be sought at a dis-
tance. But if by paying a higher rate of interest, and seek-
ing diligently, it could always be found, the position would
not be so bad. The fact is that when it is most wanted,
distrust is at its height, and the cautious eastern banker
buttons up his pocket. When there is no inducement to
avert trouble to a community by supplying its wants in
time of financial distress, there is no inclination to do so.
The individual banks, east or west, are not apt to have a
very large sense of responsibility for the welfare of the
country as a whole, or for any considerable portion of it.
But the banks in Canada, with thirty, forty or fifty branches,
with interests which it is no exaggeration to describe as
national, cannot be idle or indifferent in time of trouble,
cannot turn a deaf ear to the legitimate wants of the
farmer in the prairie provinces, any more than to the
wealthy merchant or manufacturer in the east. Their busi-
ness is to gather up the wealth of a nation, not a town or
city, and to supply the borrowing wants of a nation.

There was a time in Canada, about twenty years ago,
when some people thought that in every town, a bank,
no matter how small, provided it had no branches, and
had its owners resident in the neighborhood, was a greater
help to the town than the branch of a large and powerful
bank. In those (l;l_\‘s, ]»1'!']I;I|v~'. the great banks were too
autoeratic, had not been taught by competition to respect
fully the wants of each community. If this feeling ever
existed to any extent, it has passed away. We are, in fact,
in danger of the results of over-competition. 1 do not
know any country in the world so well supplied with bank-
ing facilities as Canada. The branch system not only en-
ables every town of 1,000 or 1,200 people to have a joint
stock bank, but to have a bank with a power behind it
generally twenty to fifty times greater than such a bank
as is found in towns of similar size in the United States
would have,

But one of the main features of the branch system

is connected intimately with our power to issue notes based
upon the general assets of the bank. When the statement

an ae — e
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of a large Canadian bank is examined by an American
banker, the comparatively small amount of actual cash must ‘
be noticeable. He will notice that the bank is careful to ‘
have large assets in the United States which may be taken !
back to Canada in times of financial strain there, and large

assets in convertible shape at home, but having regard to

actual cash as the machinery for carrying on the business

at the counter, how can a bank for forty or fifty branches

get along with so little cash? The simple answer is that
the tills of our branches are filled with notes which are
not money until they are issued, and which, therefore, save
just that much idle capital and just that much loss of in-
terest.

THE DEPOSITORS,

The legal position of the depositor is about the same
in both countries,

The note-holder’s claim is preferred to
his.

We must not, however, expect that any Government
will relieve a depositor from the necessity of using discre-
tion as to where he places his money.

Governments never
have done and never ean do that.

Men must look around,
and after measuring the security offered, judge where they
should entrust their money. Tt is perhaps easier for a man,
with limited intelligence to make a selection if the banks
have large capital and are of semi-national importance, pro-
vided, of course, the basis of the system is not unsound, :
in Ttaly and Australia.

In Clanada, we do not horrow from
abroad, although we would not object to do so if money
could be obtained at low enough rates of interest; our banks
have large capital and small deposits relatively, and we do
not lend on real estate. The Government statement at 31st
December, 1892, shows that before depositors having claims
amounting to $180,000.00 can suffer, sharcholders must
lese in paid-up stock and double liability as much as
$126,000,000, and $25,000,000 of surplus funds, in all
$151,000,000. There is probably no country in the world
where greater security is offered to depositors.

When our charters were under discussion two or three
years ago, I had occasion to defend our system, and T have
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copied freely from a pamphlet written by me at that time.
I must not, therefore, omit to repeat a statement made then,
which might excite eriticism more readily, now that the
banking system of Australia has collapsed. In making
a comparison between individual banks with small capital,
and banks with branches and large capital, I urged that:—

“The probability of loss to the depositors in one bank
“with several millions of capital, is less than the pro-
“bability of loss to some of the depositors in ten or twenty
“small banks, having in the aggregate the same capital and
“deposits as the large bank.”

The retort will be lllli(‘]\i\ made :—*“ But if the large
bank failg, the ruin will be just so much the more wide-
>]ll‘l‘:|4l."

This is quite true, but while it appears to be an ans-
wer to the point it is not. If the conditions of two countries
aré about the same and the ability of the bankers and the
principles of the banking system, are in other respects
equally excellent, it must still remain true that the pro-
bability of loss to the depositors in one or more of the
ten or twenty small banks is greater than the probability
of loss to any of the depositors in the one large bank.

There are some features in our deposit business which
may be interesting to American bankers. There are per-
haps not half a dozen savings banks, as the term is under-
gtood in North America, in the whole of Canada, and those
only in the largest cities, and there is really little need for )
the existence of any. The Government carries on the Post

Office Savings Bank system, copied in some respects from .]|
Great Britain. It is unnecessary and unsuited to our coun-
try, but it perhaps affords the very ignorant a refuge from :“
the dread of bank failures. The safeguards always neces- h
sary when a government undertakes to carry on a regular ”
business are so many and so tedious that the leading banks -
do not find it necessary to allow as high a rate of interest =
as the Government,
sh
In gddition to the Government we have as competitors

for deposits the companies authorized to lend on real estate.
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Most of those companies, however, now borrow only on
debentures, at fixed periods.  Some of this money is bor-
rowed in Great Britain, but much of it is obtained at home.
[ may say here that while, as with you, banks have fortun-
ately no power to lend on real estate, the restriction is
perhaps no longer necessary, as land banking and mercan-
tile banking are clearly separated in the minds of every
intelligent man of business in Canada. And as the banks
do not buy paper made for the purpose of obtaining money,
as you do in the United States, but loan only to their own
customers, supplying their entire wants, and seeing that the
money is to make or move some product about to be sold,
we do not g0 often discover that we have unwittingly been
hooming a corner lot, building a mill, or helping to float a
(‘HIII]II”I_\A

Returning from this digression to the subject of de-
posits, I have to deal with the objection, present I am
sure in the minds of many of my hearers, that we pay
interest on deposits. I am aware that many eminent
bankers in the United States have expressed the opinion
very decidedly that it is inconsistent with sound banking
to pay interest on deposits. On the other hand, bankers
in Geeat Britain and in Canada would say that any system
of banking which will not afford interest on certain classes
of deposits is unsound. T must hold with this latter opin-
ion. It is entirely a question of the character of the de-
posit. Well managed Canadian banks do not give interest
on active current accounts. But all Canadian banks issue
interest-bearing receipts, and, as you will have gathered,
all, or almost all have Savings Departments. These de-
posits, great or small, are in the nature of investments by
the depositor, and are not like the temporary balances of
a merchant.  They are entitled to interest. It is of vital
importance to every nation that its people should have the
saving habit. Tt is also of vital importance that all the
money dishursed for labor, or to the farmer or otherwise,
should find its way back as early as possible into the chan-
nels of commerce. Will it find its way back unless interest

is offered for it? Tt will be said that the ordinary savings
MLB A
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bank is the proper organization to take care of such de-
posits. So far as the very large cities are concerned this may
be quite true. The mercantile banks of Chicago would
not like to have been the creditors of the excited savings
bank depositors who clamored for their deposits a few
weeks ago. But is the ordinary savings bank an effective
instrument for collecting the miscellaneous savings of the
smaller communities? 1 think not. Be this as it may,
we by our branch system, with the savings department
added, provide in small towns where the ordinary savings
bank is impossible, a secure place of :l«lmsil. and the quite
large deposits of our leading banks are certainly the accumu-
lation of tens of thousands of such depositors.

Banks are required once a year to make a return to the
Government, which is published as a blue-book, of all un-
claimed dividends, deposits or other balances of five years’
standing.

BANK 1

PECTION,

We have in Canada no public bank examiner as in the
United States, nor are our annual statements audited as in
Australia. When the audit stem was proposed, we re-
sisted because we felt that it pretended to protect the
shareholders and creditors, but did not really do so, and
if the audit did not really protect it seemed better that
shareholders and creditors should not be lulled by imagin-
ary safeguards, but be kept alert by the constant exercise
of their own judgment. So far as we have ever discussed

with the Government the question of public bank examiners,
apart of course from denying the necessity for anything
of the kind, we have confined our arguments to pointing
out the impracticability when banks have many branches.
This may in the minds of some constitute an argument
against branch banking. I simply state the facts. But
we say that, while it may be very well—if it really does
lessen bank failures—to have public examiners for the pro-
tection of the people, it is much more necessary with branch
banking to have bank examiners, or as we call them, inspec-
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tors, on hehall of the executive of the bank. And I am
aware that the practice is growing in the United States,
where everything is under one roof. When it comes to the
quality of the work done by our inspectors, I would not
admit that anything could well be better. In my own
bank it takes a staff of five trained men an entire year
to make the round of all the branches. Some of these
officers devote themselves to the routine of the branches,
verifying all cash, securities, bills, accounts, ete., testing
the compliance of officers with every regulation of the bank,
reporting on the skill and character of officers, ete., while
the chiefs devote themselves to the higher matters, such
as the quality of the bills under discount, loans against
securities, indeed the quality and value of every asset found
at the branch. They also deal with the growth and profit-
ableness of the branch, its prospects, etc. Now all these
matters have already passed the judgment of the branch
manager, and the more important have been referred to
and approved by the executive, so that it may be said that
three different judgments are passed upon the business of
the branch. But it will be said that the chief inspector may
be under the sway of the executive and his reports a mere
echo of the opinion of the latter. This is quite true—the
reports may be dishonest. We do not tell the public that
the inspector is specially employed for its protection. Te,
like the general manager, is merely a part of the bank’s
machinery for conducting business, and the public is left
to judge of the bank by its chief officers, its record in {he
past, its entourage.

Our banks make a very full return to the Government
at the close of each month. These are published during
the month and are keenly discussed by the public. The
Deputy Minister of Finance has the power to call for state-
ments of any character at any time,

In the larger banks the officers insure their fidelity by
funds established within the bank. Many of the banks also
have funds for the superannuation of their officers.
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RESERVES,

If this paper were not already too lengthy I would like
to have discussed the question of reserves. We hold with
the majority of the banking world outside of the United
States against fixed reserves, With us no reserves are
actually required by law. The cash reserve in gold and legal
tenders has averaged for some years about ten per cent,
but you will remember that our till money is almost entirely
supplied by the bank note circulation. The smaller banks
keep their available resources in securities, call loans at
home and balances with their bankers in Montreal and New
York. The large banks, as you know, in addition to their
securities and call loans in Canada, lend largely on easily
liquidated securities in the United States.

The change making notes, those of denominations less
than $5, are issued by the Dominion Government. The
gettlements at the clearing houses are made in legal tenders,
notes of large denominationsz being issued by the Govern-
ment for the purpose. Forty per cent. of whatever cash re-
scrves a bank may keep must be in Dominion legal tenders,
a provision entirely in the interest of the Government, and
80 unworthy of our otherwise creditable system that we
must hope our Government will some day relieve us of such

an unscientific arrangement,




THE BANK AT, CANADA.
1890,

AS AMENDED IN 1899 AND 1900,

53 VICTORIA, CHAPTER 3I; AMENDED BY 62-63 VICTORIA,
CHAPTER 14; aND 63-64 VICTORIA, CHAPTERS
26 AND 27.

AN Act RESPECTING BANKS AND BANKING.
[Assented to 16th May, 1890.]

T ER MAJESTY, by and with the advice and consent
of the Senate and House of Commons of Canada,
enacts as follows:—

SHORT TITLE
1. This Act may be cited as “ The Bank Act.”

Before Confederation the Banks doing business in the
old Province of Canada were governed by their special
charters and by the provisions of chapters 54 and 55 of the
Consolidated Statutes of Canada, intituled respectively
“An Act respecting Incorporated Banks,” and “ An
Act respecting Banks and Freedom of Banking,” and
by amending Acts passed in 1861 and 1866, These charters
were granted usually for a term of ten years at a time, most
of them expiring at the end of the session of Parliament
after the first of June, 1870. The provisions of these special
charters were not always uniform.

In the old Province of Nova Scotia there was no general
banking Act, special provisions being embodied in the re-
spective charters, which were, as a rule, granted for fifteen

years at a time, terminating at different periods.
M'L.B.A, 1




2 THE BANK ACT. [s 1.

New Brunswick, the remaining province which made up
the original Dominion in 1867, like Nova Scotia, had no
general Act, but had granted charters for terms varying
from twenty to twenty-six years.

When British Columbia joined the Dominion in 1871,
it had the Bank of British Columbia, which was organ-

. ized under an Imperial charter, with its head office in Lon-
don, England.

Prince Edward Island became a province of the Dom-
inion in 1873, and had then three banks with special char-
ters, which had been extended to 1890, 1892, and 1900,
respectively.
By the British North America Act, section 91, sub-sec-
tion 15, the right to legislate respecting “ Banking, Incor-
poration of Banks, and the Issue of Paper Money” was
assigned exclusively to the Dominion Parliament. At its ‘

first session in 1867, it passed the Act 31 Viet. chap. 11, !
which gave the banks of Upper and Lower Canada, Nova |

Scotia and New Brunswick the right to do business through-
out the Dominion until 1870, under certain regulations
and restrictions. 1In 1869, by the Act 32-33 Vict. chap.
49, these provisions were still further extended, and cer-
tain expiring bank charters continued temporarily. In
1870 the Act of 1867 was extended until 1872 by the
Act 33 Vict. chap. 11, which introduced certain new pro-
visions for the protection of the interests of sharcholders
and of the public. In 1871 the first comprehensive Dom-
inion Banking Aect, 34 Vict. chap. 5, was passed. It was
made applicable to ten banks having their head office in
Quebee, six in Ontario, and three in Nova Scotia, and con- ;
tinued their charters until July 1st, 1881. It also applied
in part to the Bank of British North America, which had
an Imperial charter, and to La Banque du Peuple, which
was organized as a limited partnership or partnership en
commandite. In 1880, by 43 Vict. chap. 22, the Act of
1871, with certain amendments, was continued until July
1st, 1891, and was declared to be applicable to the thirty-
gix banks therein named, of which sixteen had their head

B s b
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office in Quebee, nine 1 Ontario, nine in Nova Scotia, and
two in New Brunswick. When the Dominion statutes were
consolidated in 1886, the laws then in force on the sub-
ject became chapter 120 of the Revised Statutes of Canada,
intituled “ An Act respecting Banks and Banking.” On the
1st of July, 1891, this was superseded by the present Act,
which came into force on that day by virtue of section 104,
and extended the bank charters to the 1st of July, 1901,

In 1899 by 62-63 Vict. chap. 14, Canadian banks were
authorized to issue bank notes of one pound sterling or of
any multiple of that sum at their offices in any British
colony or possession other than Canada, and to make them
redeemable at such offices, or in Canada in case they closed
such other offices.

In 1900 the Bank Act was revised in view of the
approaching expiry of the bank charters in 1901, and the
Bank Act Amendment Act was passed, which embodied
certain important changes and extended the charters to the
st of July, 1911, Provisions as to the business and powers
of a bank were extended, further returns and statements
were provided for, and authority was given to the Canadian
Bankers’ Association, incorporated during the same session,
to appoint a curator to a suspended bank. Provision was
also made for the purchase of the assets of one bank by
another, and by a supplementary Act for any increase of
the capital stock of the purchasing bank rendered neces-
gary thereby. These provisions will be set forth and dis-
cussed in connection with the sections of the Bank Act
which they respectively affect, and the amending Acts
will be found in full at the close of the principal Act in
the present volume. Section 2 of the amending Act of 1900,
provides that the Bank Act of 1890, as amended by any sub-
sequent Act, shall be read and construed as if the provi-
sions of the Act of 1900 were incorporated therein and
formed a part thereof.

The right of the Dominion Pariiament to pass the
Acts of 1880 and 1890 was challenged as an interference
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with the powers conferred on the provincial legislatures by
section 92 of the British North America Act, especially as
an invasion of the domain of “ Property and Civil Rights.”
The provisions relating to warehouse receipts were claimed
to be invalid as being in conflict with the Mercantile Amend-

, of the Revised Statutes of Ontario

ment Act, chap.
on the same subject. The Supreme Court in The Merchants’
Banlk v. Smith, 8 8. (. Can. 512 (1884), upheld these pro-
visions of the Dominion Act. The Privy Council subse-
quently gave a decision to the same effect in Tennant v.
The Union Bank, L. R., [1894] A. C. 31. In this case the
doctrine was clearly laid down, as had been previously done
in Cushing v. Dupuy, L. R. 5 A. C. 409 (1880), that inas-
much as section 91 of the B. N. A. Act expressly declares
that, “notwithstanding anything in this Aect,” the exclu-

sive legislative authority of the Parliament of Canada shall

extend to all matters coming within the enumerated

classes, this is a plain indication that the legislation of thaf
Parliament, so long as it strictly relates to these matters,
is to be of paramount authority, even though it trenches
upon matters assigned to the local legisiatures by section
92. They further lay down the doctrine that the legislative
authority conferred by the words “ Banking, Incorporation
of Banks, and the Issue of Paper Money ™ is not confined
to the mere constitution of corporate bodies with the privi-
; that it extends
to the issue of paper currency, which necessarily means the

lege of carrying on the business of bankers

creation of a species of personal property carrying with it
rights and privileges which the law of the province does
not, and cannot, attach to it; and that it also comprehends
“banking,” an expression wide enough to embrace every
transaction coming within the legitimate business of a
banker. They also say that the power to legi

ate on the
subject of banking conferred upon the Dominion Parlia-
ment by section 91 may be fully exercised, even though it
may have the effeet of modifying civil rights in the pro-

vince.
The Supreme Court also in Quirt v. The Queen, 19 8.
C. Can. 510 (1891), upheld the validity of the Dominion
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Acts which authorized the trustees of the Bank of Upper
Canada to carry on the business of the bank, so far as
was necessary to wind it up, and which finally transferred
to the Dominion Government all the property of the bank
and the powers of the trustees, The majority of the Court
did so, Il'l\\l'H‘I', on the j..'l'“llllll that it came under the head
of ** bankruptey and insolvency,” and not under the head
of *“banking.” The doetrine was also laid down that the
Dominion Parliament had not the power to deal with
cither real estate or personal property simply on the ground
that a bank was interested in the transaction, when it did
not come within the scope of the ordinary business of bank-

o
ing.

On the ether hand, the right of the Quebee Legisla-
ture to pass the Act of 1882, imposing a special tax on
banks and other commercial corporations, was claimed to
be an interference with the exclusive rights of the Dom-
inion Parliament as to Banking, and the Regulation of
Trade and Commerce, and as being indirect taxation. The
Privy Council, however, in 27'he Bank of Toronlo v. Lambe,
L. R. 12 A, (. 575 (1887), upheld the validity of the tax.
It was held that it was not a fatal objection that the tax
was on the whole paid-up capital of the bank, while only a
portion of it was employed in the Province of Quebec; nor
that the legislature might lay on tases so heavy as to crush
a bank out of existence, and so to nullify the power of
Parliament to create banks.

INTERPRETATION
2. In this Aet, unless the context othervise requires,—
(a) The expression *the bank™ means any bank to

which this Act applies; R. 8. C. chap. 120, sec. 2, sub-

ReC, 6.

By section 3 of the Aet of 1890, the provisions of that
Act apply to the thirty-six banks named in schedule A,
and to every bank incorporated after the 1st of January,
1890. Section 6 provides that certain sections there enum-
erated, and no others, shall apply to the Bank of British
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North America and the Bank of British Columbia. By
section 8 provision is made for the Merchants’ Bank of
Prince Edward Island coming under the A-t,

By section 4 of the amending Act of 1900, schedule A
to that Act is substituted for schedule A to the Act of 1890,
and by section 5 the provigions of the Bank Act of 1890,
and of any amendment thereof, shall continue to apply to
any bank included in schedule A to the Act of 1890, and
not in schedule A to the Act of 1900, only in so far as may
be necessary to wind up the business of any such bank.

“This Act™ in the above clause includes not only the
Act of 1890, in which the words occur, but also any amend-
ment thereto, including the amending Act of 1900,

(b) The expression “ Treasury Board * means the board
provided for by section nine of chapter twenty-eight
of the Revised Statutes of Canada, or any Act in
amendment thereof or substitution therefor;

The section above mentioned was amended by chap-
ter 13 of the Statutes of 1887, and the Treasury Board is
now composed of the Minister of Finance and Receiver-
General, and any five of the Ministers belonging to the
King’s Privy Council for Canada, to be nominated from
time to time by the Governor in Council,

(¢) The expression “goods, wares and merchandise ™
includes, in addition to the things usually under-
stood thereby, timber, deals, boards, staves, saw-
logs and other lumber, petroleum, crude oil, and
all agricultural produce and other articles of com-
merce; R. S. (. ('llu]\. 120, see. 2, sub-see. a.

This expression has been frequently the subject matter
of judicial decision, especially in connection with its use
in the 17th section of the Statute of Frauds. See Atkinson
v. Bell, 8 B. & C. 277 (1828): also Lee v. Griffin, 1 B. & 8.
272 (1861). It does not include fixtures: Hallen v. Runder,
1 Cr. M. & R. 266 (1834); Lee v. Gaskell, 1 Q. B. D. 700
(1876). It does include timber and growing crops, be-
cause the clear intention being that they shall be severed,
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they are taken as by a fiction of law as being actually
severed: Smith v. Surman, 9 B. & C. 561 (1829):' Parker v.
Staniland, 11 East 362 (1809); Mayfield v. Wadsley, 3 B.
& C. 357 (1824). A fortiori, trees felled, are within the
phrase: Acraman v. Morrice, 8 C. B. 449 (1849). Choses
in action are not within the expression: Humble v. Milchell,
11 A. & E. 205 (1839); nor shares in a company: Latham
v. Barber, 6 'T. R. 67 (1794); Bowlby v. Bell, 3 C. B. 234
(1846); Watson v. Spratley, 10 Ex. 222 (1854); Duncuft v.
Albrecht, 12 Sim. 189 (1841); nor are bonds or certificates
of stock: Heseltine v. Siggers, 1 Ex. 856 (1848); Freeman
v. Appleyard, 32 L. J. Ex. 175 (1862); Pawle v. Gunn, 4
Bing. N. C. 445 (1838); Knight v. Barber, 16 M. & W. 6o
(1846).

(d) The expression “warchouse receipt” means any
receipt given by any person for any goods, wares,
or merchandise, in his actual, visible and continued
possession, as bailee thereof, in good faith, and not
as of his own property, and includes receipts given
by any person who is the owner or keeper of a har-
bor, cove, pond, wharf, yard, warehouse, shed, store-
house or other place for the storage of goods, wares
or merchandige, for goods, wares and merchandise
delivered to him as bailee and actually in the place,
or in one or more of the places owned or kept by
him, whether such person is engaged in other busi-
ness or not; R. 8. C. chap. 120, sec. 2, sub-sec. b.

To this definition there has been added hy the amending
Act of 1900, the following:—

3. [The expression “ warehouse receipt,” defined by sub-
section (d) of section 2 of The Bank Aect, includes
receipts given by any person in charge of logs or
timber in transit from timber limits, or other lands,
to their place of destination.] 63-64 Vict. chap. 26,
sec. 3.

The former part of this definition is taken, as above
indicated, from chapter 120 of the Revised Statutes of Can-
ada, but with some modifications. The word “owner” is
new, as are also the words “for the storage of goods,
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wares or merchandise,” The words “ tannery ” and “ mill »
there follow the word “storehouse,” and “ specifications of
timber ™ were included.

The definition was originally introduced in the Bank
Act of 1880, apparently to overcome the decisions of the
Ontario Courts, to the effect that a warehouse receipt
could be given only by one who followed the business of a
warehouseman.

In Re Monteith, 10 O, R. 529 (1885), Chancellor Bovd
expressed the opinion that the definition comprised two
classes of persons who were authorized to issue such re-
ceipts: (1) Any bona fide bailee of goods which are in his
actual, visible and continued possession; (2) Any person
who is the Lm*]u-l' of a warchouse or other I!';lil' for ;_'thi\
in respect of goods being in that warchouse or place. In
the second case the validity of the receipt would not de-
pend on proving that he was actually, visibly and con-
tinuously in the possession of the goods from first to
last. On the other hand, Proudfoot, J., was of opinion
that the bailee named in the first clause was a warehousp-
man, and that the second class was really comprised in the
first, and was subject to the provision as to possession. In
Williamson v. Rhind, 22 1. C. J. 166 (1877), it was decided
that a warchouse receipt given by a warchouseman for goods
not in his possession was null and void. Also in Milloy v.
Kerr, 8 8. (. Can, 474 (1880). In Tennant v. Union Banl:,
19 Ont. A. R. 1 (1892), it was held that a warchouse re-
ceipt for logs lying in certain lakes on the way from the
woods to the mill was not valid as not being in a place kent
by the signers of the receipt. See to the same effect, Ross v.
Molsons Bank, 2 Dorion, 82 (1881). The amendment of
1900, above quoted, was made go as to render valid such re-
ceipts as these.

By section 54 of R. 8. C. c¢. 120, as amended by the
Act of 1888, 51 Viet. chap. 27, receipts given by certain
dealers, ete., for goods their own property,
were recognized as warehouse receipts. Under the present

manufacturer

Act such receipts do not come under section 73, which re-
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lates to warehouse receipts, but under section 74, where

guch an instroment is called a “security,” and is restricted
to certain classes of persons and certain classes of goods
therein named. The omission of the words “ tannery ™ and
“mill ™ from the definition in the present Act is in har-
mony with this change.

The first statutory recognition of warchouse receipts in
(Canada in connection with banking iz found in the Act
of 1859, which became section 8 of chapter 54 of the Con-
solidated Statutes of Canada.

In 1861 warehouse receipts given by warchousemen,
millers and wharfingers, for cercal graing, goods, wares,
or merchandise, their own property, were placed as to banks
on the same footing as those given for the property of
others.  See Molsons Bank v. Lanaud, 2 Dorvion, 182 (1381).

In England, warchouse receipts were not fully recog-
nized as negotiable instruments, like bills of lading and
other documents of title, until the Factors Aet, 1877,

In a warchouse receipt the goods should be deseribed
with reasonable certainty, and where practicable hy dis-
tinguishing marks. Ordinarily it does not cover substituted
or subsequently received goods: Llado v. Morgan, 23 U, (.
C. P. 517 (1874). Where, however, as in the grain trade,
there is a usage of trade that different lots of the same
quality are stored together and mixed, the receipt is satis-
fied by the delivery of the specified quantity and quality:
Coffey v. Quebec Bank, 20 U. C. C. P. 555 (1870); Bank of
Hamilton v. Noye Manifacturing Co., 9 0. R. 638 (1885).
So also in the case of wheat to be made into flour: Wilmot
v. Maitland, 3 Grant 107 (1851); Mason v. (. W. R. Co.,
31 U. C. Q. B. 73 (1871); Bank of Hamilton v. Noye Manu-
facturing Co., supra. [

(e) The expression “bill of lading” includes all re-
ceipts for goods, wares or merchandise, accompanied
by an undertaking to transport the same from the
place where they were received to some other place,
whether by land or water, or partly by land and
partly by water, and by any mode nf carriage what-
ever; R. 8. €. chap. 120, see. 2, sub-sec. ¢.
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The bill of lading is a very ancient document, and
by the custom of merchants i1s negotiable, when made to
hearer or order or to assigns. It is in general use amonyg
all commercial nations, and is much the same in its form
and provisions. It was originally used only for transporta-
tion of goods by water. By legislation and usage it has
come to be applied to transportation by land. A “ship
ping note ” given by the G. T. R. Co. was held to be a * bill
of lading ” within the Ontario Statute, 33 Viet. chap. 19,
sec. 3; Royal Canadian Bank v. G. T. R. Co., 23 U, (. C.
P. 225 (1873). It is not the contract, for that had been
made before.the bill of lading was signed and delivered,
but it is excellent evidence of the terms of the contract:
Sewell v. Burdick, 10 A, C. at p. 105 (1884). When the
goods have been receivec

and the bill of lading signed, it is

in general the evidence of the contract, and cannot be
varied by parol evidence: Ledue v. Ward, 20 . B. D. 475
(1888).

(f) The word “manufacturer” includes malsters, dis
tillers, brewers, refiners and producers of petroleum,
tanners, curers, packers, canners of meat, pork, fish,
[ruit or vegetables, and any person who produces by
hand, art, process or mechanical means any goods,
wares or merchandise,

To this definition there has been added by the amend-
ing Act of 1900, the following:—

2. [The word “manufacturer,” defined by paragraph (f)
of section 2 of the said Act, includes a manufacturer
of logs, timber or lumber.] 63-64 Viet. chap. 26,

sec. sub-sec. 2.

APPLICATION OF ACT.

3. The provisions of this Act apply to the several banks
enumerated in schedule A to this Act, and to
every bank incorporated after the first day of Janu-
ary, in the year one thousand eight hundred and
ninety, whether this Act is specially mentioned in
its Act of incorporation or not, but not to any other
bank, except as hereinafter specially provided.
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By section 4 of the Bank Act Amendment Act, 1900,
schedule A to that Act was substituted for schedule A
to the Bank Act, 1890. There are a few changes. In the
latter appeared the names of thirty-six banks. One of
them, the Commercial Bank of Manitoba, suspended pay-
ment on the 3rd of July, 1893, and went into liquidation
under the Winding-up Act.

Another bank in this list, La Banque du Peuple of Mon-
treal, suspended payment on the 16th of July, 1895, It was
not subject to the provisions of the general Winding-up
Act, its composition and government being different from
other banks. It was wound up under the special Dominion
Acts, 60-61 Vict. chap. 75, and 62-63 Vict. chap. 123.

A third bank named in schedule A to the Act of 1890,
La Banque Ville Marie, of Montreal, suspended payment
on the 25th of July, 1899, and is being wound up under
the Winding-up Act.

The name of the Merchants’ Bank of Prince Edward
appears in schedule A to the amending Act of 1900, It
did not appear in that of 1890, but it was added to the list
on the 1st of March, 1892,

There are at the present time thirty-five banks doing
business in Canada, the thirty-four named in schedule
A and the Bank of British North America. Of these, ten
have their head office in Ontario, eleven in Quebee, eight
in Nova Scotia, three in New Brunswick, two in Prince
Edward Island, and one in London, England.

Section 4 of the amending Act of 1900, reads as fol-
lows:—

4. [New schedule substituted.—Schedule A to this Act
is substituted for schedule A to the Bank Act, and
when “La Banque Jacques Cartier” changes its
name to “ La Banque Provinciale du Canada,” and
“The Merchants Bank of Halifax ” changes its name
to “The Royal Bank of Canada,” under the provi-
gions of Acts of this session of Parliament, such
banks shall be deemed to be included in schedule A
to this Act under their new names.]

B S R S
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By 63-64 Victoria chapter 102, La Banque Jacques ]
Cartier was allowed to change its name to “La Banque
Provinciale du Canada.” This was done at a meeting of
ghareholders held on the 3rd of July, 1900, and notice of
the change was given in the Canada Gazelle of the Tth of i
July, 1900.

By chapter 103 of the same year, permission was given
to the Merchants Bank of Halifax to change its name to
*“The Royal Bank of Canada,” provided such change should
be approved at a special meeting of shareholders, and a
copy of the resolution published in the Canada Gazelle fif-
teen days thereafter. This was done on the 2nd of January,

1901, the new name being used from that date,

The following section of the amending Act of 1900 ap-
plies to the above insolvent banks:

5. |Suspended banks.—The provisions of the Bank Act
and of any amendment thercof shall continue to
apply to any bank which is included in schedule A to
the Bank Act and not in schedule A to this Act,
but such provisions shall continue to apply to any
such bank only in so far as may be necessary to wind
up the business thereof, and the charter or Act of
meorporation of such bank, and any Act in amend-
ment thereof, or any Act in relation to such bank,
now in force, shall continue in force for such pur-
pose and for such purpose only.]

Section 4 of the Bank Aect, 1890, reads as follows:

4. Charters continued to 1st July, 1901.—The charters
or Acts of incorporation, and any Acts in amend
ment thereof, of the several banks enumerated in
schedule A to this Act are continued in force, so far
as regards the incorporation and corporate name, the
amount of capital stock, the amount of each ghare of
such stock and the chief place of business of each
bank, until the 1st day of July, in the year one thou-
sand nine hundred and one, subject to the right of
each bank to increase or reduce its capital stock in
the manner hereinafter provided; and as to all other
particulars this Act shall form and be the charter of
each of the said banks until the said first day of July,
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in the year one thousand nine hundred and one,—sub-
ject in the case of La Banque du Peuple to the provi-
sions hereinafter made in respect to that bank: Pro-
vided always, that the said charters or Acts of incor-
poration are hereby continued in force only in so far
as they, or any of them, are not forfeited or rendered
void under the terms thereof, or of this Aet, or of
any other Act passed or to be passed, by reason of
the non-performance of the conditions thereof, or by
illﬂ)l\(‘llt-_\" or otherwise,

This section of the Bank Act was not repealed by the
amending Aet of 1900, but it is superseded by section 6 of
the latter Act, which is as follows:—

6. | Charters continued to 1st July, 1911.—The charters

or Acts of incorporation, and any Acts in amendment
thereof, of the several banks enumerated in schedule
A to this Act are continued in force, so far as re-
gards the incorporation and corporate name, the
amount of capital stock (ag authorized at the time
of the passing of this Act), the amount of each share
of such stock and the chief place of business of each
bank, until the first day of July, in the year one
thousand nine hundred and eleven, subject to the
right of each bank to increase or reduce its capital
stock in the manner provided by the Bank Act: and
as to all other particulars the provisions of all such
charters, Acts of incorporation, and Acts in amend-
ment thereof are repealed, and the Bank Act and
any amendment thereof and this Act form and are the
charter of each of the said banks until the said first
day of July, in the year one thousand nine hundred
and eleven: Provided always, that the said charters
or Acts of incorporation and Acts in amendment
thereof are heteby continued in force only in so far
as they, or any of them, are not forfeited or ren-
dered void under the terms thereof, or of the Bank
Act, or of this Act, or of any other Act passed or
to be passed, by reason of the non-performance of the
conditions thereof, or by insolvency, or otherwise.]

Tt will be seen from this section that the thirty-four
banks named in schedule A are substantially in the same
position as if their respective charters had heen taken away
and they had been granted new charters in the form of
schedule B as amended.
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The question as to whether the charters of a bank might
be annulled by a writ of scire facias in the Exchequer Court
at the instance of the Minister of Justice was considerad
by the latter in a matter of Sarazin v. Bank of St Hyacinthe,
28 L. C. J. 270 (1881). The application was refused on the
merits, and doubts expressed as to the regularity of such a

]»I'U('n'«-(hng

5. La Banque du Peuple.—All the provisions of this Act,
except those contained in sections three, six to seven-
teen (both inclusive), nineteen to twenty-seven (both
inclusive), thirty-three, forty-five, and eighty-nine to
ninety-six (both inclusive), apply to La Banque du
Peuple: Provided, that wherever the word “ direc-
tors 7 is used in any of the sections which apply to
the said bank, it shall be read and construed as mean-
ing the principal partners or members of the cor-
poration of the said bank; and so much of the Act
incorporating the said bank, or of any Act amending
or continuing it, as is inconsistent with any section
of this Act applying to the said bank, or which makes
any provision in any matter provided for by such
sections other than such as is hereby made, is hereby
repealed; otherwise the said Acts are continued in
force, subject to the proviso contained in section
four of this Act.

This section of the Bank Act was not repealed by the
Act of 1900, but is now obsolete, as the bank hecame insol-
vent in 1895, and was wound up under the Dominion Acts,
60-61 Vict. chap. 75, and 62-63 Vict. chap. 123, as already
mentioned in the notes to section 3.

It was organized in 1835, under the name of Viger,
Dewitt & Co., as a limited partnership, or partnership en
commandite, as it is called in French law; the principal or
general partners being jointly and severally liable for the
whole of the debts of the partnership, and the special part-
ners incurring no liability beyond the amount of their
respective shares, In 1844 it was incorporated as a public
bank, as La Banque du Peuple, but retained its original
constitution; the general partners becoming the directors
and the special partners the shareholders; the liability of
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the former being unlimited and there being no double lia-
bility in the case of tue latter. The directors were not
elected by the shareholders, but vacancies were filled by
the remaining directors.

6. Banks of B. N. A. and B. C.—The provisions contained
in sections two, seven, thirty-seven, forty-seven to
eighty-eight (both inclusive), and ninety-seven to one
hundred and four (both inclusive), apply to the Bank
of British North America and the Bank of British
Columbia respectively; and the provisions contained
in the other sections of this Act do not apply to the
said banks.

These two banks were established under Imperial char-
ters, the former in 1836, and the latter in 1862, both with
their head office in London, England. Under the provisions
of the amending Acts of 1900, 63-64 Victoria chapters 26 and
27, the assets of the Bank of British Columbia have been
purchased by the Canadian Bank of Commerce, the con-
sideration being $2,000,000 of the stock of the purchasing
bank, which was increased from $6,000,000 to $8,000,000
for this purpose, besides a cash payment of $312,000. The
purchase took effect on the 2nd of January, 1901.

A reference to the sections above mentioned will show
that the provisions of the Bank Act which are applicable to
the Bank of British North America are those relating to
that portion of its business transacted in Canada, and which
are specially intended for the protection of the public. The
sections which do not apply to it, are chiefly those relating
to the operations at the head office, such as the incorpora-
tion, organization, shares, calls, double liability and insol-
vency. As to such matters it is regulated by the terms of
its Imperial charter.

7. Chief offices of these banks.—For the purposes of the
several sections of this Aet made applicable to the
Bank of British North America and the Bank of
British Columbia, the chief office of the Bank of
British North America shall be the office of the bank
at Montreal, in the Province of Quebee, and the chief
office of the Bank of British Columbia shall be the
office of the bank at Vietoria, in the Province of
British Columbia.
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As already mentioned, the assets of the Bank of British
Columbia having been purchased by the Canadian Bank of

Commerce, it has ceased to exist as a separate institution.

8. Merchants Bank, P.EI—The provisions of this Act

may be extended to the Merchants’ Bank of Prince
Edward Island by the Treasury Board, upon the ap-
plication of the directors of the said bank, before the
expiration of the present charter of the said bank;
and upon publication in the Canada Gazelle of the
resolution of the directors applying hereunder, and
of the minute of the Treasury Board thereon allow-
ing such application, the provisions of this Act shall,
from the time named in such minute, or if there is
no time named therein, from the date of the publica-
tion thereof in the Canada Gazette, apply to the said
bank; and its charter and Act of incorporation, and
any Acts in amendment thereof, shall thereupon be
extended for the same time and to the extent as if
the name of the said bank had been included in
schedule A to this Act.

The provisions of the Bank Act were extended to this
bank on the 1st of March, 1892. Its name now appears in

schedule A.

INCORPORATION AND ORGANIZATION OF BANKS.

. The capital stock of every bank hereafter incorpo-
rated, the name of the bank, the place where its chief
office is to be situate, and the name of the provisional
directors shall be declared in the Act of incorpora-
tion of every such bank:

2. An Act of incorporation of a bank in the form set

forth in schedule B to this Act shall be construed to
confer upon the bank thereby incorporated all the
powers, privileges and immunities, and to subject it
to all the liabilities and provisions set forth in this
Act. R, S. C. chap. 120, sec. 5, in part.

No new bank was incorporated between 1890 and 1901,
At the session of 1901 a charter was granted to the Sover-

cign Bank of Canada.
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Schedule B of the Act of 1890 was amended by section
45 of the Act of 1900, so that any new charters should re-
main in force until July 1st, 1911.

10. Capital stock and shares.—The capital stock of any
bank hereafter incorporated ghall be not less than
five hundred thousand dollars, and shall be divided
into shares of one hundred dollars each. R. 8. (.
chap. 120, sec. 6, part.

Of the thirty-five banks now doing business under the
Act, five of them have a subscribed capital under $500,000.
The above minimum capital has been required for new banks
since 1871. The rule as to shares being $100 each was first
enacted in 1890. Previous to that time the amount was
named in each charter. In about half the banks under the
Act the shares are $100 each; those of the Bank of Britizh
North America are £50 stg., of the Bank of Montreal $200,
while the others are $75, $50, $40, $25 and $20 each.

11. Provisional directors.—The number of provisional
directors shall be not less than five nor more than
ten, and they shall hold office until directors are
elected by the subscribers to the stock, as herein-
after provided.

This provision was not in former Bank Acts, but. the
provisional directors were named in the several special
Acts. The election of directors by the subscribers is pro-
vided for in section 13.

12. Opening of stock books.—Ior the purpose of organiz-
ing the bank, the provisional directors may cauze
gtock hooks to be opened, after giving public notice
thereof,—upon which stock books shall be recorded
the subscriptions of such persons as desire to become
shareholders in the bank; and such books shall be
opened at the place where the chief office of the bank
is to be situate, and elsewhere, in the diseretion of
the provisional directors, and may be kept open for
such time as they deem necessary.

The provisional directors should meet and organize hy

the election of a provisional president or chairman. A
ML.BA 2
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majority of the directors would form a quorum: Howbeach
Coal Co. v. Teague, 5 H. & N. 151 (1860); Re London &
Southern Cos. F. L. Co., 31 Ch. D, 223 (1885); R. 8. C. chap.
1, see. 7 (42). The business specified should be done at
regularly called and organized meetings: 1’Arey v. Tamar,
ele., /n'_l/. ('o., L. R. 2 Ex. 158 (1867).

Notice of the opening of the stock books should be
given in one or more newspapers published at the place
where the head office of the bank is situate, and in the
C'anada Gazette: sec. 102,

This section was not in any of the previous Bank Acts,
hut similar provisions were contained in the Acts incor-
porating the respective banks.

As pointed out in the note under the next section, there
does not appear to be any provision in the Act for enfore-
ing payment of these subscriptions by the provisional
directors, or even any express provision for excluding sub-
scribers in default from taking part in the organization of
the bank. See North Simcoe Ry. Co. & Toronto, 36 U, (.
Q. B. at p. 119 (1874), and Michie v. Evie & Huron Ry. Co.
26 U, C. C. P, at p. 574 (1876).  Until this is remedied by
legislation, it would be well to provide for it in the terms
of subseription in the stock books.

The provisional directors should make an allotment of
stock to the subgeribers and give them notice of it: Nasmith
v. Manning, 5 S. C. Can. 417 (1881); In re Scottish Petro-
leum Co., 23 Ch. D. 413 (1883). This would be indispens-
able in case the subscription was in the form of an appli-
cation, or the stock was over subseribed ; but sho.ld be done
in any case in order to bind the subscribers: Lake Superior
Nav. Co. v. Morrison, 22 U. C. C. P. at p. 220 (1872); Euro-
pean and N. A. Ry. Co. v. McLeod, 16 N. B. 3 (18%5):
Common v. Matthews, Q. R. 8 Q. B. 138 (1898).

Paro!l evidence is inadmissible to contradict the uncon-
ditional terms of the subscription: Hamillon v. Holmes, 33
N. S. 102 (1900).
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13. First meeting of subscribers.—So soon as a sum not
less than five hundred thousand dollars of the capital
stock of the bank has been bona fide subscribed, and
a sum not less than two hundred and fifty thousand
dollars thereof has been paid to the Minister of Fin-
ance and Receiver-General, the provisional directors
may, by public notice, published, for at least four
weeks, call a meeting of the subscribers to the said
stock, to be held in the place named in the act of
incorporation ag the chief place of business of the
bank, at such time and at such place therein as set
forth in the said notice; at which meeting the sub-
seribers shall determine the day upon which the
annual general meeting of the bank is to be held,
and shall eleet such number of directors, duly quali-
fied under this Act, not less than five nor more than
ten, as they think necessary, who shall hold office
until the annual general meeting in the year next
succeeding their election; and upon the election of
dircctors as aforesaid the functions of the provisional
directors shall cease. R. 8. €. chap. 120, sec. 6, in part.

It would appear that it is expected that the $250,000
shall be paid voluntarily. No power is given to the provi-
sional directors to sue. It is only to the directors elected by
the shareholders that the Act gives power to make calls and
to enforce payment by suit or forfeiture. Even the power
of cancelling subscriptions for non-payment of ten per cent,
within thirty days after subscribing is given to the directors
only: sec. 30, The provisional directors should embody the
terms in the heading of the stock hooks and prospectus.

For conflicting decisions as to the powers of provisgional
directors regarding contracts which they may make: see
Allen v. Ontario & R. R. Ry. C'o., 29 0. R. 510 (1898); O’Dell
v. Boston & N. 8. Coal Co., 29 N, S. 385 (1897);: and North
Sydney Mining Co. v. Greener, 31 N. S. 41 (1898).

The notice calling the meeting of subseribers should be
inserted for at least four weeks in one or more newspapers
published at the place where the head office of the bank is
situate, and in the Canada Gazette: sec. 102.

The Act appears to be silent as to yhether all subscribers,
even those who may not have paid even the first ten per
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cent., are entitled to vote, They are not called gsharehold-
ers, and it is not stated that the subsequent provisions as
to shareholders voting are applicable to this meeting. As i
suggested under the preceding section, it would be well to b
make it a condition of the subscription, that only those
subscribers who pay the required portion of their stock shall
be qualified to take part in this meeting, and that the pro-
visions of section 25 shall apply. Sufficient care does not
appear to have been taken to adapt the present and other
new sections of the Act to section 18 and others taken from
the former Bank Acts. For instance, the subseribers, at the
meeting for organization provided for in this section, are
to fix the day on which future annual meetings are to be
held, and are to determine the number of directors, not
less thmn five nor more than ten: while section 18 provides
that these matters are to be regulated by by-laws to be
passed by the shareholders. Nothing is said as to proxies
for this first meeting, nor is any authority given to provide
for them. Do any of the provisions of section 25 as to the
manner of voting and the counting of votes apply? And if
g0, which of them? Can the subscribers at this first meet-
ing pass the by-laws mentioned in section 18 as to the

remuneration of the president or other directors, or as to
the amount of discounts, ete.? Until these matters are
settled by legislation it would be well to apply the rules
laid down in section 25 so far as practicable.

Since the Act of 1871 the minimum amount of sub-
seribed capital to enable a bank to commence business has
been $500,000. When the sum of $100,000 was paid up
it might obtain a certificate from the Treasury Board to
enable it to issue notes and commence business. It was
necessary that the amount paid up should be $200,000 within
two years thereafter. Now it is nec ry that $250,000
be not only paid in, but actually paid over to the Minister
of Finance, before the holding of the meeting to elect
directors.

No special number is required to form a quorum, but
there must be at least two to form a “meeting : Sharp v.
Dawes, 2 Q. B. D. 26 (1876).

IR =




ss. 14-16.] ORGANIZATION OF BANKS, 21

Although nothing is said in the Act about the appoint-
ment of scrutineers, the meeting may appoint scrutineers
to take the votes and report to the chairman if it sces fit:
Wandsworth Co. v. Wright, 22 L.'I. N. 8. 404 (1870).

14, Preliminary conditions.—T'he bank shall not issue
notes nor commence the business of banking until it
has obtained from the Treasury Board a certificate
permitting it to do so, and no application for such
certificate shall be made until directors have been
elected by the subscribers to the stock in the man-
ner hereinbefore provided; and every director, pro-
visional director or other person, issuing or authoriz-
ing the issue of the notes of such bank or transact-
g or authorizing the transaction of any business in
connection with such bank, except such as is herein-
before provided, before the obtaining of the certifi-
cate from the Treasury Board, shall he guilty bf an
offence against this Act. R. 8. C. chap. 120, see, 6,
m part.

Any person convicted of a violation of this section is
liable to a fine not exceeding $1,000, or to imprisonment for
a term not exceeding five years, or to both, in the discretion
of the Court before which the conviction is had: see, 101,

15. When certificate may be granted.—No certificate
shall be given by the Treasury Board until it has
been shown to the satisfaction of the Board, by affi-
davit or otherwise, that all the requirements of this
Act and of the special Act of incorporation of the
bank, as to the payment required to he made to the
Minister of Finance and Receiver-General, the elee-
tion of directors, deposit for security for note issue,
or otherwise, have been complied with, and that the
sum =0 paid was then held by the Minister of Finance
and Receiver-General; and no certificate as aforesaid
shall be given except within one year from the pass-
ing of the Act of incorporation of the bank applying
for the said certificate,

16. If certificate is not granted.—In the event of the
bank not obtaining a certificate from the Treasury
Board within one year from the time of the passing
of its Act of incorporation, all the rights, powers
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and privileges conferred on such bank by its Act of
incorporation shall thereupon cease and determine
and be of no force and effect whatever.

This limit of one year for organization was not in pre-
vioug Bank Acts, It is no doubt intended to prevent the
taking out of charters for speculative purposes.

17. Disposal of deposit.—Upon the issue of the certificate
in manner hereinbefore provided, the Minister of
Finance and Receiver-General shall forthwith pay
to the bank the amount of money so deposited with
him as aforesaid, without interest, after deducting
therefrom the amount required to be deposited under
section fifty-four of this Act: and in case no certifi-
cate is issued by the Treasury Board within the time
limited for the issue thereof, the amount so deposited
ghall be returned to the person depositing the same;
but in no case shall the Minister of Finance and
Receiver-General be under any obligation to see to
the proper application of the same in any way.

The Mmister of Finance is to retain the sum of $5,000

until the annual adjustment takes place in the following
year: sec. 51, sub-sec. 3.

INTERNAL REGULATIONS.

18. By-laws.—The sharcholders of the bank (or, in the
case of La Banque du Peuple, the principal partners
or members of the corporation thereof,) may regulate,
by by-law, the following matters incident to the
management and administration of the affairs of the
bank, that is to say: The day upon which the an-
nual gencral meeting of the shareholders for the
election of directors shall be held; the record to he
kept of proxies, and the time, not exceeding thirty
days, within which proxies must be produced and
recorded prior to a meeting in order to entitle the
holder to vote thereon; the number of the directors,
which shall not be less than five and not more than
ten, and the quorum thereof, which shall not be less
than three; their qualification, subject to the provi-
sions hereinafter made; the method of filling vacan-
cies in the board of directors whenever the same
occur during each year, and the time and proceedings
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for the election of directors, in case of a failure of
any election on the day appointed for it; the re-
muneration of the president, vice-president and other
directors; and the amount of discounts or loans which
may be made to directors, either jointly or geverally,
or to any one firm or person, or to any shareholder,
or to corporations: R. 8. (. chap. 120, secs. 9, 14
and 16,

The shareholders may pass general by-laws or regula-
tions for the internal government of the hank on the sub-
jects mentioned in this section. The details of the
management and the carrying out of these regulations are
entrusted to the Board of Directors,

These by-laws may be passed at the annual general
meeting or at a special meeting called for the purpose.
When the shareholders meet they should organize by elect-
ing one of their number as chairman, and by appointing a
secretary, who need not be a shareholder. Proper minutes
of all these meetings should be taken and recorded.

Several of the matters named in this section, which may
now be regulated by by-law, were formerly embodied in the
respective charters of the banks.

Annual Meeting.—Until 1871 the general Bank Acts did
not authorize the shareholders to fix the date of the annual
meeting. The day was formerly named in the several Acts
of incorporation. In the case of a new bank, the day should
be fixed at the first meeting of subseribers: sec. 13, The
place of meeting is the head office ; the directors fix the hour.
Public notice should be given for at least four weeks in a
newspaper published at the place where the head office is
situate: sec. 19, sub-sec. 4. The by-laws should provide
for the case of failure to hold the annual meeting on the day
appointed, or failure to elect directors at it. Otherwise a
special general meeting might be called in accordance with
section 24. At this annual meeting the directors are
elected: secs. 19 and 20; and a detailed annual statement of
the affairs of the bank laid before the shareholders: sec. 45.
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There is at common law a right of adjournment of the
annual meeting: Reg. v. Wimbledon Local Board, 8 Q. B. D.
59 (1882). The notice need not state the business to be
transacted at the adjourned meeting: Seadding v. Lorant, 3
H. L. C. 418 (1851).

The president presides ex officio at meetings of the
board of directors; but at the annual meeting and other
meetings of shareholders, they have a right to elect the
presiding officer.  Usually the president is voted to the
chair, reads the annual report and moves its adoption. The
meeting appoints its own secretary.

Proxies.—The by-law may require proxies to have been
produced thirty or any less number of days before a meet-
ing, but not more than thirty days. In the absence of a
by-law they might be produced up to the time of the meet-
ing, or even up to the time of voting. Only proxies that
comply with all the provisions of the Act should be recorded.
Thus the proxy must not he two years old; both the share-
holder giving the proxy and the one to whom it is given
must have held their stock for at least thirty days; neither
of them can be a manager, cashier, clerk or other subordinate
officer of the bank; and neither must be in arrear for any
call on the stock being voted on or qualifying: sec. 25. When
a regulation was passed requiring proxy papers to be at-
tested, this was held to be imperative, and proxy papers not
so attested were rejected: Harben v. Phillips, 23 Ch. D. 14
(1883). A corporation may give a proxy: Indian Zoedone
('o., 26 Ch. D. 70 (1884). A proxy paper executed with the
name of the proxy left blank may be subsequently filled up.
Eux parte Lancaster, 5 Ch. D. 911 (1877). So also as to the
date of a meeting at which it is to be used: Ernest v. Loma
Mines, [1897] 1 Ch. 1.

Directors.—The provision that the number shall not be
less than five nor more than ten, and as to the quorum is
new. If the number of dircctors is reduced below five from
any cause, the remaining directors cannot do business until
there are at least that number: Toronto Brewing Co. v.
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Blake, 2 0. R. 175 (1882); Bottomley's Case, 16 Ch. D. 681
(1880).

In the absence of a by-law a majority would be a quorum:
Howbeach Coal Co. v. Teague, 5 H. & N. 151 (1860); Re
London, ete., Land Co., 31 Ch. D. 223 (1885); R. 8. C. chap.
1, sec. ¥ (42). If, however, without any by-law on the sub-
ject, any three or more directors have usually conducted
husiness at meetings of the board, such number would be
held to be a quorum: English and Irish Rolling Stock Co.,
Lyon’s Case, 35 Beav. 646 (1866): Lyster’s Case, 1. R. 4 Eq.
233 (1867). The stock qualification in section 19 may be
increased but cannot be diminished. The president, vice-
president, or a director may be removed by the shareholders

for just cause: sec. 24, sub-sec, 2.

Remuneration.—No president, vice-president, or other
director can receive any sum for his services except under
a I!)‘-]il\\ ||:l>~m| ||‘\' the shareholders.

Discounts.—The sharcholders may pass a by-law fixing
the maximum amount that may be lent to directors, or to
any firm or person, or to any shareholder, or to corporations.
The aggregate amount of loans to directors, and firms of
which they are partners, must be given in each monthly
statement sent to the Minister of Finance: sec. 85, and
schedule D,

Statements.— By scction 45, sub-section 2, introduced by
the amending Act of 1900, the shareholders may by by-law
require the directors to furnish statements of the affairs of
the bank in addition to those required by the first sub-
section,

By-laws.—No particular formality is required for by-
laws; but as they are usually intended for a permanency,
and not for a temporary use, they should be drawn up with
care in statutory form. A by-law should be consistent with
the statute under which it is framed and with the general
law. It should also be certain and free from ambiguity,
general in its appplication, reasonable and positive in its
terms.




26 THE BANK ACT. [s. 18.

The shareholders may pass these hy-laws at an annual
meeting, or at a special meeting called for the purpose. A
gimple majority of the shares present and voting is suffi-
cient. By-laws should be attested by the presiding officer
and by the seal of the bank. If the meeting is not unanim-
ous, the voting on a by-law must be by ballot, and in ac-
cordance with the other provisions of section 25

R5.

The by-laws are binding upon the shareholders, officers
and employees. Strangers dealing with the bank are jus.
tified in assuming that the by-laws were regularly passed:
Royal Bank of India’s Case, 1. R. 4 Ch. 252 (1869).

2. Guarantee and pension funds.—The sharcholders may
authorize the directors to establish guarantee and
pension funds for the officers and employees of the
bank and their families, and to contribute thereto
out of the funds of the hank:

This provision is new. The old Act, section 17, validated
by-laws for establishing a guarantee fund for the employees
of the bank, but did not in express terms authorize the
voting of money of the bank to the fund. This is repeated
in section 22 of the present Act.

3. Certain by-laws continued.—Until it is otherwise pre-
scribed by by-law under this section, the by-laws of
the bank on any matter which may be regulated by
by-law under this section shall remain in force, except
as to any provision fixing the qualification of directors
at an amount less than that prescribed by this Act;
and no person shall be elected or continue to be a
director unless he holds stock paid up to the amount
required by this Act, or such greater amount as 1s
required by any by-law in that behalf: R. S. C. ¢
120, sec. 9, sub-sec. 4.

The minimum qualification of directors is fixed by sec
tion 19, sub-section 2. The shareholders may raise the
qualification, but they cannot lower it. When a director
ceases to have the necessary qualification his place at once
thereby becomes vacant. The other directors, on becoming

aware of the fact, should pass a resolution declaring the
place vacant.
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t. The foregoing provisions of this section, touching
directors, shall not apply to La Banque du Peuple,
which shall in these matters be governed by the
provisions of its charter.

La Banque du Peuple having been wound up, as already
mentioned, this and the other special provisions relating
to that bank are now obsolete.

19. The stock, property, affairs and concerns of the
bank shall be managed by a board of directors, who
ghall be elected annually in manner hereinafter pro-
vided, and shall be eligible for re-election: R. 8. C.
c. 120, 8. 9, s.-8. 2, part; ibid. s, 12, part.

The board is to be composed of such number of diree-
torg, not less than five nor more than ten, as the share-
holders may have determined: secs. 13 and 18. For the
manner in which the sharcholders may control the directors,
see sections 18, 20, and 24. Among the specified duties
and powers of directors are the following: To make by-
laws: sec, 223 to appoint officers, clerks, ete., and to require
them to give bonds: sec. 23; to call special meetings of the
sharcholders: sec. 245 to allot stock: see. 27; to regulate
transfers: sec. 29; to make calls: gec. 31; to make annual
statements

sec. 45: to declare dividends: see. 47 to issue
notes: sec. 51; to open branches of the bank: sec. 64; to
make monthly returns to the Minister of Finance: sec. 85.

Such matters as the Act does not require to be done
by by-laws may be done by resolution. By-laws should
have the corporate seal affixed; as also such deeds and
documents as require a seal by the law of the Dominion
or of the Province when they are executed, or of the place
where they are to be used. See Bank of Upper Canada v.
Widmer, 2 U. C. 0. S. 222 B. (1832).

No director should vote on the question of a loan to
himself, or on any other matter in which he has a pecun-
iary interest. When acting as a director he is in the posi-
tion of a quasi-trustee for the shareholders, and should
not have any adverse personal interest. He is bound to
use diligence in the performance of his duties: Re Forest of
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Dean Coal Co., 10 Ch. D, 450 (1878); Charitable Corporation
v. Sullon, 2 Atk. 405 (1742).

The business of the board should be done at regularly
constituted meetings, attended by at least a quorum, as
fixed by by-law. If all the directors are present notice is
immaterial ; if they are not, all should have had notice. The
decisions arrived at should be in the form of resolutions.
The assent even of a majority of the directors not given at
such a meeting will not bind the bank: D’Arey v. Tamar
I",’/' Co., L. R. 2 Ex. 158 (186%): O’Dell v. Boston « N. S.
Coal Co., 29 N. 8. 385 (1897).

The acts of de facto directors in dealing with third per-
sons within the powers conferred on them by the Act are
valid, and will bind the bank, even though they may have
been illegally or irregularly elected: In re County Life As-
surance Co., L. R. 5 Ch. 288 (1870): Howard v. Patent Tvory
Wanufacturing Co., 38 Ch, D. 156 (1888): Royal Brilish
Bank v. Turquand, 6 E. & B. 327 (1856); Mahony v. East
Holyford Mining Co., 1. R. ¥ H. L. 869 (1875); Baird v.
Bank of Washington, 11 Seargeant & Rawle (Pa.), 411 (1824).

The above rule is followed in the case of outsiders partly
on the ground that if shareholders allow certain persons to
occupy before the public the pogition of directors, the bank
should suffer rather than those who have been dealing with
it in good faith.

In like manner, third parties in good faith are not
affected by mere irregularities on the part of the directors
or officers of a bank. Where the quorum of directors was
three, and only two were present and authorized the secre-
tary to affix the seal to a mortgage deed, it was held not
necessary for the mortgagees to enquire whether the secre-
tary was duly authorized, and that it must be taken that the
mortgage was duly executed: County of Gloucester Bank v.
Rudry Merthyr Co., [1895] 1 Ch. 325. See also In re Bank
of Syria, [1901] 1 Ch. 115.

It is not incumbent on a person lending money to a
corporation to ascertain that all the proceedings of the
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company and its shareholders, infer se, have been strictly
regular: Colonial Bank v. Willan, 1. R. 5 P. (. 417 (18714).
Where a person on reading a deed of settlement would find,
not a prohibition from borrowing, but a permission to do so
on the authority of a resolution of the shareholders, he
would have a right to infer the fact of a resolution author-
izing that which on the face of the document appeared {o
be legitimately done: Royal British Bank v. Turquand, 6
5. & B. 327 (1856). But where there i a prohibition in the
Act to incur certain expenditure except on a two-thirds
vote of the shareholders enquiry should be made whether
this special provision were observed: Commercial Bank v.
Great Western Railway Company, 3 Moore N. 8. 205 (1865).

A bank is liable also for the torts of its directors com-
mitted by them when acting within the scope of their
authority, even in the case of fraud and forgery; but the
directors in such a case must be acting on behalf of the
bank, and not merely to further their private ends: Barwick
v. English Joint Stock Bank, 1. R. 2 Ex. 265 (1867); Weir
v. Bell, 3 Ex. D. 238 (1878); Shaw v. Port Philip Gold Min-
ing Co., 13 Q. B. . 103 (1884): British Mutual Banking Co.
v. Charnwood Forest Ry. Co., 18 Q. B. D. 717 (1887).

A bank not otherwise liable for the acts of its directors
or officers may become so by ratification; but if the act
is ullra vires the bank, it cannot be ratified even with the
assent of the sharcholders: Ashbury Ry. Co. v. Riche, 1. R.
T H. L. at p. 681 (1875); Irvine v. Union Bank of Australia,
2 App. Cas. 366 (1877).

For the qualification of directors, see the next two sub-
sections; for the mode of election, see sub-sections 4, 5, 6,
and 7;: also sections 18 and 25. A director is eligible for
re-election only in case he continues to be in all respects
duly qualified. )

The board may delegate to a committee of its mem-
bers or to officers of the bank certain matters connected
with the business, and may generally delegate the execu-
tion of its decisions: In re Taurine Co., 25 Ch, D. 118
(1883).
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2. Qualification.—Each director shall hold capital stock
of the bank as follows:—When the paid-up capital
stock is one million dollars or less, each director shall
hold stock on which not less than three thousand dol-
lars has been paid up; when the paid-up capital stock
is over one million dollars and does not exceed three
million dollars, each director shall hold stock on
which not less than four thousand dollars has been
paid up; and when the paid-up capital stock exceeds
three million dollars, each director shall hold stock
on which not less than five thousand dollars has been
paid up:

The only change introduced by this sub-section iz that
the respective amounts to be held by directors now require
to be paid up; formerly it was sufficient to hold an equal
amount of stock if only partly paid up.

The Companies® Acts require a director to own the re-
quired number of shares *“ahsolutely in his own right.”
These words would probably be construed to mean that he
must be the beneficial as well as the legal owner. In Eng-
land where a director was required to hold the shares * in
his own right,” it was held to be sufficient for him to have
the legal, without the beneficial ownership: Pulbrook v.
Richmond Consolidated Mining Co., 9 Ch. D. 610 (1878).
This construction was questioned by Cotton, L.

., but up-
held by Lindley, L.J., in Bainbridge v. Smith, 41 Ch. D. 462
(1889); and was followed in Cooper v. Griffin, [1892] 1
Q. B. 751, and in Howard v. Sadler, [1893] 1 Q. B. 1. It
would therefore be sufficient if Le remained the registered
owner of the required number of shares after having pledged
or otherwise disposed of them.

It will be observed that the Bank Act does not use even
. the expression, “in his own right;” it simply requires the
director to hold stock on which the required amount has
been paid. Tt would be sufficient if he is

the registered

owner in the hooks of the bank of the necessary amount of
stock. The bank has no right to look beyond its own re-
gister.
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Shares transferred to the name of a director so as to
give him the necessary qualification, and of which the
transferrers remained the beneficial owners, cannot be
charged for payment of a judgment debt incurred by the
director: Cooper v. Griffin, [1892] 1 Q. B. 740,

3. A majority of the directors shall be natural-horn
or naturalized subjects of Her Majesty:
'

Under R. 8. C. chap. 120, sec. 12, it was necessary that
all the directors should be British subjects. In the case of
joint stock companies incorporated by special Act, a ma-
jority of the directors must be not only British subjects, but
must also be resident in Canada: R. 8. C. chap. 118, sec. 9.
In the case of joint stock companies incorporated by letters
patent a majority of the directors must be residents of Can-
ada, but there is no requirement as to their nationality:
R. 8. C. chap. 119, sec. 30.

{. Election of directors.—The directors shall he elected
by the sharcholders on such day in each year as is
appointed by the charter or by any by-law of the
bank, and such election shall take place at the head
office of the bank at such time of the day as the
directors appoint; and public notice thereof shall be
given by the directors, by publishing the same for
at least four weeks previous to the time of holding
such election, in a newspaper published at the place
where the said head office is situate: R. S. C. chap.
120, sec. 12, part.

The notice of the annual meeting should be published
in the Canada Gazette as well as in a local newspaper: sec.
102, The sharcholders may fix the day by by-law, the
directors name the hour. The shareholders elect one of
their number as chairman and appoint a secretary. As a
rule the president is elected chairman of the meeting and
moves the adoption of the annual report. The shareholders
appoint scrutineers to receive and:count the ballots. All
voting at shareholders’ meetings is by ballot. Section 23
declares what shareholders are entitled to vote.




32 THE BANK ACT. [s. 19,

5. Directors elected.—The persons, to the number au-
thorized to be elected, who gave the greatest number
of votes at any election, shall be directors: R. 8, C.
chap. 120, sec. 12, sub-scc. 3.

It is not necessary that a director should have a majority
of all the votes cast. The number, as fixed by the share-
holders, not less than five nor more than ten, who stand
highest on the list are elected.

The courts will set aside an election that has been car-
ried by illegal or improper means: Davidson v. Grange, 1
Grant 377 (1854); Re Moore and the Port Bruce Harbor Co..

14 U. €. Q. B. 365 (1856); Toronto Brewing and Malting Co.
v. Blake, 2 0. R. 175 (1882); Gilmour v. Hall, M. T.. R. 2 ).
B. 374 (188G). In Quebee the proceeding would now bhe
by quo warranto under Art. 987 of the new Code of Pro-
cedure.

On a proceeding to test the election of a bank director,
it was held that the polling of illegal votes in his favor
would not of itself annul his election unless it were shown
that some other candidate polled more legal votes: Gibb v.
Poston, 16 L. (. R, 257 (1866).

In the Provinee of Quebee a Judge in vacation has power
to enquire into the validity of the election of a bank director,
as the bank is a public corporation: Henry v. Simard, 16 L.
C. R. 273 (1866).

G. A tie—election of president and vice-president.—If
it happens at any election that two or more persons
have an equal number of votes and the election or
non-election of one or more of such persons as a
director or directors depends on such equality,
then the directors who have a greater number, or
the majority of them, shall determine which of the
said persons so having an equal number of votes
ghall be the director or directors, so as to complete
the full number; and the said directors, as soon as
may be, after the said election, shall proceed to elect,
by ballot, two of their number to be president and
vice-president respectively:
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The chairman of the sharcholders’ meeting has no cast-
ing vote in case of a tie in the election of directors: sec,
25, sub-sec. 2. It iz decided by those directors who are
4'[vﬂl‘|)' clected.

The president of a bank oceupies a very important and
responsible position, and yet it is surprising how little is
said about him or his office in the Act. The only duties
specially assigned to him are: (1) presiding at mectings of
the board: sec. 21; (2) exccuting transfers of forfeited
+ 335 and (3) signing returns to the Government :

sees. 85, 86 and 88.  The only privilege given him bhevond
his fellow directors is that of giving a second or casting vote
at board meetings in case of a tic: sec. 21, In case of his
absence the vice-president takes his place.  In practice, the
president is usually expected to give more time and atten-
tion to the bank than other directors and usually receives
additional remuneration therefor; but his powers and duties,
other than those above specified, are only such as are ex-
pressly or impliedly given or assigned to him by the share-
holders or the board by by-law or otherwise.

Where it is alleged that a cheque was given for an illegal
purpose, the personal knowledge of the president of the
bank of the object for which it was given ig not the know-
ledge of the bank, when the president is not the officer who
acts in the matter on hehalf of the bank: Bank of Montreal
v. Rankin, 4 1. N. 302 (1881).

7. Filling vacancies.—If a vacancy occurs in the hoard
of directors, such vacancy shall be filled in the man-
ner provided by the by-laws: but the non-filling of
the vacancy shall not vitiate the acts of a quorum
of the remaining directors: and if the vacangy so
created is in the office of the president or viee-
president, the directors shall, from among them-
selves, eleet a president or vice-president, who shall
continue in office for the remainder of the year.

If the shareholders have not passed a by-law providing
for the filling of a vacancy it cannot be filled except at a
MLBA. 3
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gpecial meeting ol sharcholders,  So long as a quorum re-
mains, and this quorum is not less than five, the minimum
fixed by seetion 11, the remaining directors may do husi-
ness: e Seottish Petrvolewm Co., 23 Ch. D, 413 (1883). 1T
the hy-law provides that the remaining directors are to fill
vacancies, and the number of directors falls below the
quorum, a special meeting of shareholders would he neces-
sary to fill the vacancies: Newhaven Local Board v. New-
haven School Board, 30 (‘h, D, 350 (1885).

Where no by-law on the subject had been passed the
directors undertook to fill a vacancy. The quorum of the
hoard was three. A resolution, seconded hy the new
director at a meeting at which three others were present
vas upheld, although his appointment was a nullity: Bauk
of Liverpool v. Bigelow, 12 N. 8. (3 R. & () 236 (1878).

20. Failure of election.—If an election of directors is
not made on the day appointed for that purpose, such
election of directors may take 'v|;lw' on any other
day according to the by-laws made by the sharehold-
ers in that behalf: and the directors then in office
shall remain in office until a new election is made:
R. 8. C. K‘IHIIL 120, seec. 15.

If no such by-law has been made, it would be necessary
to call a special meeting of the sharcholders under section
24, for the election of directors.

21. Presiding officer—casting vote.—At all meetings of
the directors, the president, or in his absence the
vice-president, or in the absence of both of them,
one of the directors present, chosen to act pro tempore,
shall preside; and the president, viee-president or
president pro tempore so presiding shall vote as a
director, and if there is an equal division on any
question shall also have a casting vote. R. 8. C. chap.
120, sec. 16.

While the president of a bank usually takes an active
part in the management of its affairs, the special powers
given to him and the duties specially assigned to him by
the Act, beyond those assigned to the directors generally,

are very few. Besides the duty of presiding at the meetings
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of the board, he is one of the oflicers named to exeeute the
transfer of forfeited shares which have been sold: see. 33
1e should sign the monthly returns to the Government : see

851 special returns when asked for: sec. 863 and the annual

returns of sums lying more than five yvears unclaimed: see,
S8,

The by-laws  contemplated by the next seetion will
almost invariably assign to hini important duties, especially
as to his becoming a party to important contracts on the
part of the bank, whicn may not come within the scope of

the duties assigned to the cashier or manager.

o The directors may frame by-laws or rules regulating the
transaction of business at meetings of the board: in default
of these, the president or presiding director would he gov-
crned 'i.\’ the usage of the board, or the well-established
rules common to such deliberative hodies,  They may make
any regulations they choose, except that they cannot over
ride any provision of the Aect, or any by-law passed by the
sharcholders under section 18,

All the business of the hoard should be transacted at a
|'v_<.:l|];\|'|_\ called meeting attended ln.\ a quorum of the diree-
tors. The assent of the directors individually elsewhere
than at such a meeting will not bind the bank. Full and
correct minutes of each meeting should be kept and re-
corded.  Such minutes are usually rcad and eonfirmed at
the beginning of the next succeeding regular meeting,

22. Powers of directors.—The dircctors may make by-
laws and regulations (not repugnant to the provisions
of this Act or the laws of Canada) touching the man
agement and disposition of the stock, property, affairs
and concerns of the bank, and touching the duties
and conduet of the officers, clerks and servants em-
ployed therein, and all such other matters as apper-
tain to the business of a bank: Provided always, that
all by-laws of the bank heretofore lawfully made and
now in force, in regard to any matter respecting
which the directors may make hy-laws under this
section (including any by-laws for establishing guar-
antee and pension funds for the employees of the
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bank), shall remain in force until they are re
or altered by others made under this Act. R. S.
chap. 120, see, 17,

Under the head of “officers ™ in this section would be
comprised not only those usually designated by that name,
but also the president, vice-president, and a managing
director, if the bank should have such an officer. These

by-laws do not require to be approved by the shareholders,

Such by-laws, while binding upon the sharcholders and
officers of the bank, are not binding upon third partics
vnless they are aware of them: /n re Asiatic Banking Cor-

poralion, I.. R. 4 Ch. 252 (1869).

23. Appointment of officers.—'T'he directors may appoint
as many oflicers, clerks und servants for carrying on
the business of the bank, and with such salaries and
allowances, as they consider necessary, and they may
also appoint a director or directors for any branch
of the bank: R. 8. C. chap. 120, see. 18, sub-sec, 1.

The director or directors appointed for any hranch of
the bank would be included in the number fixed by hy-law
passed by the sharcholders, and with the other directors
should not exceed the maximum of ten. The object would
usually be to assign a director, who may not reside where
the head office of the bank is situate, to the branch in his
own locality to exercise special supervision over it.

Officers and clerks have power to bind the bank in =0
far as any act done by them is within the scope of the usual
duties of such an officer. Parties dealing with them in
good faith are not affected by any irregularity in their ap-
pointment, or bound by any private directions given to them
or special limitations imposed upon them by by-law or
otherwise.

The term “officers ™ in this section would not include
the president or vice-president, whose election is provided
for in section 19. It would include the manager, cashier,
and subordinate officers of the bank. The duties of the
manager or cashier and other officers gshould be defined hy

R
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a by-law passed under section 22, As to some of them the
name will indicate the duties and scope of their authority.
Third parties dealing with them in good faith may assume
that they have such powers as are usually possessed hy such
officers respectively: Smith v. Hull Glass Co., 11 (. B, 897
(1852).

point:

The following may be cited as illustrations on this

ILLUSTRATIONS,

1. The manager of a bank has not, as such, anthority to
gell land belonging to the bank, and it is doubtful if a verbal
authorization by the directors is suflicient:  Dominion Bank
v. Knowlton, 25 Grant 125 (1817).

2. Where a note was made pavable to “The Canadian
Bank of Commerce or order™ it was endorsed D, IH.
(Charles, manager.” It was urged that the endorsement
ghould have been by and in the name of the bank,
under the corporate seal, or at least with the name of
the bank added to the manager’s name, but the Court did
not find it necessary to determine the point: Small v. Rid-
del, 31 U, C. C. P. 373 (1880).

3. A Dbank sold lumber held by it as security for ad-
vances, and the purchaser required a guarantee which the
directors resolved to give after examination by a culler,
The manager, however, gave a written guarantee in the
name of the bank without employing a culler. The pur-
chaser being in good faith, the bank was held liable on the
guarantee: Dobell v. Ontario Bank, 3 0. R. 299 (1882).

4. A bank manager is not acting beyond the scope of
his authority in accepting the cheque of a customer to
deliver to another customer on a particular day, or on the
happening of a specific event: Grieve v. Molsons Bank, 8 0.
R. 162 (1885).

5. Where a deéd of composition was executed by a local
manager in the name of the bank under an ordinary seal,
it was held not to be binding on the bank, not being under
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the corporate seal, nor under a signature or sign manual

whereby it executed documents: Bank of Commerce v. Jen

kins, 16 0. R, 215 (1888).

6. The manager of a bank may deal in the ordinary
and proper course of banking business with trading cor
porations, even though he is interested as a sharcholder
and director in them, and this is not necessarily a viola
tion of the rule that an agent cannot be allowed to place
his duty in conflict with his interests: Bank of Upper Canada
v. Bradshaw, 1. R. 1 P, C. 479: 17 L. €. R, 213 (1867).

7. Where the Bang of Montreal, by its manager, a
cepted cheques drawn on it by the City Bank, and the lat
ter deposited them for value in the Banque Nationale, it
was held that the Bank of Montreal could not refuse its
acceptance thus made, and was bound to guarantee and
protect the City Bank from all losses thereunder:  Bangue
Nationale v, City Bank, 17 L. C'. J. 197 (1873).

8. The president and manager of a bank has not, as
such, authority to give to a creditor of the bank a consider-
able amount of the notes discounted by the bank to guaran-
tee a debt existing before the 'r|n-lij_,'|‘: a ~|n‘l‘|i\| resolution
of the hoard would bhe necessary: Eechange Bank v. €. & D

Navings Bank, 14 R. 1. 8 (1885).

9. Where the cashier of a bank borrowed money from
a savings bank in his own name, but on the representation
that it was for his bank, and the money was paid to him
personally and not as cashier, but subsequently changes
were made in the books, charging the loan to the bank,
the bank having stopped payment, and the new board elected
after the suspension not having repudiated the entries for
about a year, it was held by the Court of Appeal for Que-

bee that it was ratified by acquiescence: City and District
SNavings Bank v. Jacques Cartier Bank, 30 L. (', J. 106 (1886).
This was reversed by the Privy Council on the ground that
the new hoard had not full knowledge of the facts, and that
acquiescence and ratification would not apply to a debt
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which the bank never owed: Banque Jacques Cartier v, €.
& D. Savings Bank, 13 App. Cas. 111 (1887).

10. Where the president and manager of a bank had
accepted cheques of a customer and made them payable
at a future day, and these were discounted by another bank
and paid at maturity by the first named bank, the latter
was held liahle for cheques subsequently accepted and dis-
counted in the same way, payment having been refused on
the ground that the president and manager had exceeded
hig powers: Eachange Bank v. People’s Bank, (S. C. Can.)
10 I.. N. 362; 7 C. L. T. 387 (188%).

11. A bank which makes a loan and accepts as col-
lateral certain shares of its own stock, which it procures
to be transferred to its manager, is liable to the borrower
for the return of this stock when the latter has paid the
debt, althongh the transfer was illegal: Ewrchange Bank v.
Fletcher, 19 R. L. 377 (1890).

12, Directors cannot divest themselves of their personal
responsibility.  While they are at liberty to employ such
assistants as may be required to carry on the business of
the bank, they are nevertheless responsible for the fault
and misconduct of the employees, unless the injurious acts
complained of are such as could not have been prevented
by the exercige of reasonable diligence on their part: MeDon-
ald v, Rankin, M. L. R. ¥ S. C. 44 (1890).

13. Where a cashier whose duty it was to obtain the
acceptance of bills of exchange, in which the bank was
interested, fraudulently, but without the knowledge of the
president or directors, by a material false representation,
induced the drawee to accept such a bill, the bank was
held liable: Mackay v. Commercial Bank, L. R. 5 P. C. 394
(1874).

14. Tt is no part of the business of the agent of a bank
to start a criminal prosecution, and when he does so with-
out special authority the bank is not liable: Thompson v.
Bank of Nova Scotia, 13 C. L. T. 311 (1893).

'
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15. The local manager of a bank having received a draft,
induced the drawee to accept it by falsely representing that
certain goods of his own were held by the bank as security
for the draft. Held, that the bank was not bound by such
representation: that the knowledge of the manager with
which the bank would be affected should be confined to
knowledge of what was material to the transaction, and the
duty of the manager to make known to the bank: Richards

v. Bank of Nova Scotia, 26 S. C. R. 381 (1896).

16. Where an acceptance was indorsed to a bank, and
the cashier sued on it in his own name, and the acceptor
paid the amount to the cashier, it was held to be a fair
inference that this was payment to the bank: Seeley v. Cou,
28 N, N, R10 (1896).  Affirmed by the Supreme Court of
Canada, May Gth, 1896.

17. An officer of a bank occupies a fiduciary position,

and any secret profit made by him in connection with the
business of the bank, belongs to the bank: General Exchange
Bank v. Horner, 1., R. 9 Eq. 480 (1870).

18. If an officer exceeds his authority, the bank may
be bound if the act is within the scope of his employment,
and the other party is not aware that he is exceeding his
authority: Bayley v. Manchester, ele., Ry. ('o., 1.. R. 8 C. P.
148 (1873).

The powers and duties of a cashier in the United States
have been laid down as follows

He is the chief executive officer through whom the whole
financial operations of the bank are conducted. .He re-
ceives and pays out its moneys, collects and pays its debts,
and receives and transfers its commercial securities. Sub-
ordinate officers may be appeinted, but they are under his

direction. They may be clothed with power to certify
cheques, but this would not affect his right to do the same
thing. The directors may limit his authority as they deem
proper, but this would not affect those to whom the limita-
tion is unknown: Merchants’ Bank v. State Bank, 10 Wal-
lace (U. 8.) at p. 650 (1870).
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The ordinary duties of a cashier do not comprehend the
making of a contract, which involves the pavment of money,
without an express authority from the directors, unless i
he such as relates to the customary transactions of the hank:
Morse v. Mass. National Bank, 1 Holmes (', ¢, (U. 8.) 209
(1873): U. S. v. Bank of Columbus, 21 Howard (U, 8.) 364
(1858).

He may indorse, negotiate and transfer all negotiable
paper on behalf of the bank: Wild v. Bank of PPassama-
quoddy, 3 Mason €. C. (U. S.) 505 (1825): but without
special authority he has not a right to dispose of non-nego-
tiable paper, or other property the dealing in which is not
in the ordinary course of banking: Barrick v. Austin, 21
darhour (N, Y.) 241 (1855).

If the directors, through inattention or otherwise, allow
the cashier to pursue a line of conduct for a considerable
period without objection, the bank would be hound in favor
of parties dealing with him in good faith: Caldwell v.
National Bank, 64 Barbour (N. Y.) 333 (1869).

2. Security to be given.—Before permitting any cashier,
officer, clerk or servant of the bank to enter upon
the duties of his office, the directors shall require
him to give bond, guarantee, or other security to the
satisfaction of the directors, for the due and faithful
performance of his duties. R. 8. . e, 120, & 13,
8.-8. 2.

The taking of security “for the due and faithful per-
formance of his duties ™ from each of these officers is com-
pulsory. Directors who neglect this duty might be held
personally respongible in case of loss.

A contract of guarantee, by the Statute of Frauds and
hy Article 1233 of the Civil Code of Quebec, must be in
writing. The employment of the person guaranteed is a
sufficient consideration for the contract. The relations and
liability of the respective parties towards each other will
be determined by the laws of the respective provinces on
the subject of suretyship, which, however, do not materially
differ.
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Formerly private bonds were the rule: now the honds
of incorporated guarantee companies are generally given
or required.  These usually contain special stipulations as
to employment, notice of irregularities, ete., which should
be carefully examined on behalf of the bank, to see that
they fully comply with the requirements of the Aet. [t
is to be borne in mind that a surety’s lability is not to e

extended bevond the terms of his en ment. Az a bhond

in the terms of the Act would be held to guarantee not
only the honesty of the <-|I|Mn\w‘. but also his competency
for the position, any material change in his position or
duties which inereases the risk would discharge the surety,
unless the contract makes provision for it.  Where the
agreement between the bank and the employee is made a
part of the contract with the surety, a change, even if not

material, would bring about the same result. In view of

the law being so favorable to the release of sureties, hanks
cannot he too careful as to the bonds they accept. The fol

lowing cases will aid in illustrating the law on the subject:

TLLUSTRATIONS,

1. A bond given in favor of an agent of a bank will
not cover losses occurring through his fault after his ap-
pointment as cashier: Bank of Upper Canada v. Covert, 5 U
C. 0. 8. 541 (1836).

2. Where the bond said nothing about the salary ol

the employee, the sureties cannot set up as a defence a
change in the mode of his remuneration: Bank of Toronto
v. Wilmot, 19 U, C. Q. B. 73 (1859).

3. Where a bond wag given for faithful service *as
clerk, or in any other capacity whatzoever,” a plea that
the clerk was transferred to the position of teller, wherehy
the risk was increased, is bad: Royal Canadian Bank v.
YVates, 19 U, . (. P. 439 (1869).

4. The sureties of an absconding bank cashier are not
relieved from liability by showing that the directors em-

ployed him in transacting what was not properly banking
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business, in the course of which he appropriated the bank
|

inst the surcties being

funds to hig own use: the claim
for the money =o appropriated by him, and not for losses
oceasioned by such illegal transactions.  Nor are the sur
ties discharged by the negligence of the directors in noi
in~;mln|;_' the hooks and ||<'|w||||; such |I|I\:I|l|ll'<l|ll'lxl||"'1.
mless it amounts to connivance, or such gross negligence
as to warrant the inference of fraud: Springer v. The Er-
change Bank, 14 S, C. Can, 716 (1887).

5. Where a teller was engaged at a salary of €300 per
annum, and by the same deed defendants beeame his sure
ties, a subsequent reduction of his salary without the con
sent of the sureties freed them from liability for losses oc
curring after such reduction: City Bank v. Brown, 2 1., C.

R. 246 (1852),

6. The allowing by a bank manager of overdrafts, with-
out security, is infidelity and an irregularity within the
meaning of a bond guarantecing the bank against loss by
want of integrity, honesty and fidelity, or by negligence,
default or irregularity on his part: Bank of Toronlo v.
European Assurance Society, 14 L. C.J, 186 (1870). Affirmad
by the Privy Council, ¥ R. L. 57 (18%5).

¥. An employee left a large sum of money in open hags
in his room while he went to lunch.  In his absence the
room was broken into and the money stolen. The com-
pany that had guaranteed that he should diligently and
faithfully lischarge his duties was held liable: Citizens Tns.
Co.v. G.T. R. Co., 3 L.. N. 312 (1880).

8. A package of bank notes was found to contain $6.300
less than the amount which the teller had endorsed on it.
The fraud had been going on for years, but was skilfully
covered up by false entries, so that it had escaped detection
during the regular inspections. The company which had
guaranteed his fidelity was held liable, but onfy for $1,100,
the amount taken subsequent to their guarantee: Bangue
Nationale v. Lesperance, 4 1. N. 147 (1881).
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9. A bond given in favor of a cashier, for the faithful
performance of his duties *“as an employee of the bank’
does not cover defalcations after he was made managmng
director and president: Kachange Bank v. Gaull, 30 1. C. J.

259 (1886).

10. A bank cashier took to his residence bank notes to
sign.  He brought them back to the bank, and there sub-
stituted $5 notes for $10 notes. It was held that as the
taking of the notes to his house had not contributed to the
defalcation, there was no negligence on the part of the
hank to avoid the policy, and his act came under the clause
guaranteeing against loss caused by “ fraud and dishonesty
amounting to embezzlement.” He also induced the ledger-
keeper to certify his cheques for a large sum, although he
had no funds, and some of these were paid. This was also
held to come under the same clause. The bank gave notice
to the guarantee company the day after his fraud was dis-
covered. This was held to be in reasonable time, and the
fact that after hig absconding the bank followed him and
recovered a large part of the money, did not relieve the
guarantee company, as there remained a loss excecding the
amount of the poliey: London Guarantee Co. v. Hochelaga
Bank, Q. R. 3 Q. B. 25 (1893).

¢

11. A hond given for the good conduct of an 1-In|||n_\|-:-,
“a clerk,” does not cover defaults after he became man-
ager, it being shewn conclusively that he ceased to be elerk
when he became manager: Anderson v. Thornton, 3 (). B.

271 (1842).

12. Moneys received by an agent not in pursuance of the
particular agency disclosed to the surety in the bond, are
not covered by a general clause as to handing over moneys
received : .\Ul/u'wr v. Bruce, 8 Cl. & F. 470 (1842).

13. Where a bank without the consent of the surety
made a new arrangement with a clerk increasing his salary,
and also increasing his liability, the surety was held to have
been relieved: Bonar v. Macdonald, 3 H. L. Cas. 226 (1850).
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14. Where the mode of payment of the employee 1s
recited in the bond, and this is changed, it may operate
to discharge the surety: London & N. W. Ry. Co. v. Whinray,
10 Exch. 77 (1854).

15. A surety guaranteeing the honesty of an employee
is not relieved from his obligation because the employer
fails to use all the means in his power to guard against
the consequences of 1‘i~|l4ill¢'~|}'. Mere passive inactivity 1s
not enough; there must be some positive act done to the
prejudice of the surety, or such degree of negligence as
to imply connivance and to amount to fraud: Black v.
Oltoman Bank, 8 Jur. N. 8. (P. C.) 801 (1862).

16. If the insured should be guilty of dishonesty and
the bank retain him in its service without the knowledge

or consent of the surety, express or implied, it will have
no recourse against the surety for any subsequent loss:
Phillips v. Foxall, 1. R. 7 Q. B. 666 (1872); Sanderson v.
Aston, 1. R. 8 Ex. 73 (1873).

17. A bond well and truly to execute the duties of
caghier or teller of a bank, includes not only honesty, but
reasonable skill and diligence. If, therefore, he performs
those duties negligently and unskilfully, or if he violates them
from want of capacity and care, the condition of the bond
is broken: Barrington v. Bank of Washinglon, 14 Sergeant
& Rawle (Pa.) 405 (1826): American Bank v. Adams, 12
Pickering (Mass.) 303 (1832): Minor v. Mechanics’ Bank, 1
Peters 46 (1828).

18. Where the bond was given in favor of an assistant
bookkeeper in a bank, that he should faithfully discharge
the trust repoged in him as such assistant bookkeeper, and
while keeping a journal which until after the bond was
given had been kept by the teller, he embezzled money and
made fraudulent entries in this journal to conceal his erime,
it was held that the sureties were not relieved: Rochester ('ity
Bank v. Elwood, 21 N. Y. 88 (1860). See also Delroit Sar-
ings Bank v. Ziegler, 49 Mich. 157 (1882).
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Several of the banks have latterly established guarantee
funds of their own.

24. Special general meetings.—T'he directors of the bank,
or any four of them,—or any number not less than
twenty-five of the shareholders of the bank, who are
together proprietors of at least one-tenth of the
paid-up capital stock of the bank, by themselves or
by their proxies,—may, at any time, call a special
general meeting of the sharcholders, to be held at
their usual p?;n« of meeting, upon giving six weeks’
previous public notice, specifying in such notice the
object of such meeting: R. 8. C. chap. 120, see, 11,
sub-see, 1,

The public notice of such gpecial meeting should be
published for six weeks in one or more newspapers published
at the place where the head office of the bank is situate, and
also in the Canada Gazette: sec. 102, No business can come
before the meeting except that specified in the notice, The
proxies should be less than two vears old, as in the next
section,

Notices of ~[n'l'i;|| Inl'l‘lill;\ are not to bhe construed
with excessive strictness, provided they give the sharchold-
ers fair notice of what is proposed to be done: Wright's Case,
L. R. 12 Eq. 335n (1871). Notice of a meeting for “ special
business 7 is not sufficient for such a meeting: Wills v. Mur-
ray, + Ex. 843 (1850).

2. Removal of president, ete.—If the object of any such
special general meeting is to consider the proposed re-
moval of the president or vice-president, or of a direc-
tor of the bank, for maladministration of other speci-
fied and apparently just cause, and if a majority of
the votes of the shareholders at such meeting is given
for such removal, a director to replace him shall be
clected or appointed in the manner provided by the
by-laws of the bank, or if there are no by-laws pro-
viding therefor, then by the shareholders at such

meeting; and if it is the president or vice-president {
who is removed, his office shall be filled by the direc-
tors in the manner provided in case of a vacaney H

occurring in the office of president or vice-president.
R. 8. C. chap. 120, sec. 11, sub-sec. 2.

T T s T e
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!
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! In the absence of such special power as is contained In
|

this section, the shareholders would have no right to remove
the president, vice-president or a director: but they would

hold oftice for the vear for which they were elected, unless
‘ removed by the Court.

The cause of complaint should be specified in the notice.
If the proceeding be bona fide the Courts will not interfere
with the discretion of the shareholders.  The voting on the
question of removal must he by ballot: sec. 25, When a
vacancy has been created by such a vote the vacant piace
on the board will be filled in the manner provided by the
hy-laws of the bank. If there be no by-law on the subject
the shareholders will fill the place on the board by a ballot
vote at such meeting.  In such a case this should be men-
tioned in the notice. If it should he the !ll‘|'~|l|l‘lll ar vice-
president that was thus removed, the board, as thus filled
up, would elect a successor in the manner provided by see-

tion 19, sub-sections 6 and 7.

25. Votes on shares—ballot.—Iivery sharcholder shall,
on all oceasions on which the votes of the sharchold-
ers are taken, have one vote for each share held by
him for at least thirty days before the time of ‘meet-
ing: and in all cases when the votes of the share-
holders are taken, the voting shall be by ballot: R.
S. (. chap. 120, sec. 10, in part.

“One vote for each share.” If some shares are fully
paid up and others only partly, the latter have equal voting
right with the former: Purdom v. Ontario Loan and Deben-
ture Co., 22 0. R. 597 (1892).

No shares which have been transferred within the thirty
days preceding the meeting can be voted upon by cither
party.

The meeting may appoint scrutineers, although the Act
is silent on the point: Wandsworth Co. v. Wright, 22 L. T.
N. S. 404 (1870).

A candidate for the office of director should not be a
serutineer on a vote for the election of directors: Dickson
v. McMurray, 28 Grant 533 (1881).

T R 5 - e T
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A shareholder may vote although not present when the
poll was demanded: Campbell v. Maund, 5 A. & E. 865
(1836).

The poll should be kept open until all the votes present
are recorded: Reg. v. Wimbledon, 8 Q. B. D, 459 (1882); Rey.
v. St. Pancras, 11 A. & E. 15 (1839): Regy. v. Lambeth, 8. A.
& E. 356 (1838).

2. Majority to determine.—All questions proposed for
the consideration of the shareholders shall be deter-
mined by the majority of the votes of the sharehold-
ers present in person or represented by proxy; and
the chairman elected to preside at any such meeting
of the shareholders shall vote as a shareholder only,
unless there is a tie,—in which case, except as to the
election of a director, he shall have a casting vote:
R. S. (. chap. 120, sec. 10, in part.

At all meetings of shareholders they have the right to
elect any one of their number as chairman. The secretary
does not need to be a shareholder. In many bodies certain
questions require a two-thirds or three-fourths vote; but
at meetings of bank shareholders a bare majority of the
shares present and voting is sufficient in nearly all cases. A
by-law to reduce the stock requires a majority of the whole
stock: sec. 27. A shareholder is not disqualified because he
has a personal pecuniary interest in the question: XN. V.

Transportation Co. v. Beatly, L. R. 12 A, C. 589 (1887).

3. Joint holders of shares.—If two or more persons are
joint holders of shares, any one of such joint holders
may be empowered, by letter of attorney from the
other joint holder or holders, or a majority of them,
to represent the said shares, and vote accordingly:
R. 8. C. chap. 120, sec. 10, in part.

Joint holders of shares, such as executors, trustees, a
firm, or the like, may either all join in a proxy to another
shareholder, or one of them may be authorized by the
others, or a majority of them, to act. “When an act or

thing is required to be done by more than two persons, a
majority of them may do it ”: Interpretation Act, R. 8. (.
chap. 1, sec. 7 (42). They might also all attend and act
jointly.
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I. Proxies.—Sharcholders may vote by proxy, but ne
person other than a sharcholder eligible to vote shall
be permitted to vote or act as such proxy, and no
manager, cashier, clerk or other subordinate officor
of the bank shall vote either in person or hy proxv.
or hold a proxy for that purpose: R. 8. C. chap. 120,
see. 10, in part.

The word “ manager ™ in this clause would probably not
be held to apply to a managing director in a bank which
has such an officer. In the Bank Act of 1843 the expres-
sion was the “ cashier or other officer,” and it was held that
the president was not an officer within the meaning of that
clause:  Reg. v. Bank of Upper Canada, 2 U. . . B. 338
(1848).

5. Renewzl of proxies.—No appointment of a proxy to
vote at any meeting of the shareholders of the hank
shall be valid for that purpose unless it has been
made or renewed in writing within the two years next
preceding the time of such meeting: R. 8. C. chap.
120, sec. 14.

Under the former Act a proxy was good for three years.

6. Calls payable before voting. — No sharcholder shall
vote, either in person or by proxy, on any question
proposed for the consideration of the shareholders
of the bank at any meeting of such sharcholders, or
in any case in which the votes of the shareholders of
the bank are taken, unless he has paid all calls made
by the directors which.are then due and payable. R.
S. C. chap. 120, sec. 13.

CAPITAL STOCK.

26. Increase of capital.—The capital stock of the bank
may be increased from time to time, by such per-
centage or by such amount, as is determined upon
by by-law passed by the shareholders, at the annual
general meeting, or at any special general meeting
called for the purpose: Provided always, that no
such by-law shall come into operation, or be of any
force or effect, nnless and until a certificate approv-
ing thereof has been issued by the Treasury Board:
LB A, 1
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Before the present Act the capital could only be in-
creased by a special Act of Parliament. The by-law for
such increase may be passed at the annual general meeting
without previous notice: but, if done without due notice,
dissatisfied shareholders can oppose it before the Treasury
”u:ll‘ll.

2. Conditions of application.—No such certificate shall
he issued by the Treasury Board unless application
therefor is made within three months from the time
of the passing of such by-law, nor unless it appears
to the satisfaction of the Treasury Board that a copy
of such by-law, together with notice of intention to
apply for such certificate, has been publigshed for at

ast four weeks in the Canada Gazette, and in one
or more newspapers published in the place where the
chief office or place of husiness of the bank is gitu-
ate: nothing herein contained, however, shall be con-
strued to prevent the Treasury Board from refusing
to issue such certificate if it thinks best so to do.

Any dissatisfied shareholders would in this way have an
opportunity of laying their grounds of objection before the
Treasury Board

The last clause was no doubt inserted to prevent the
recurrence of such a case as that of The Massey Manufac-
turing C'o., 13 Ont. A. R. 446 (1886), where it was held that
under the Ontario Letters Patent Act the Provineial Secre-
tary was obliged to issue the notice of an increase of capital,
when the conditions were complied with, and that he could
exercise no digeretion in the matter,

27. Allotment of stock.—Any of the original unsub-
scribed capital stock, or of the increased stock of
the bank, shall, when the directors so determine, be
allotted to the then shareholders of the bank pro
rata, and at such rate as is fixed by the directors, but
no fraction of a share shall be =o allotted; provided
that in no case shall a rate be fixed by the directors,
which will make the premium (if any) paid or payable
on such stock so allotted exceed the percentage which
the reserve fund of the bank then hears to the paid-

up capital stock thereof: and anv of such allotted
stock which is not taken up by the shareholder to
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whom such allotment has been made, within six
months from the time when notice of the allotment
was mailed to his address, or which he declines to ac-
cept, may be offered for subsceription to the publie,
in such manner and on such terms as the directors
prescribe,

It will be seen that when offering this stock to the
shareholders a maximum premium is presceribed.  When
offered to the public the directors have full power to fix the
rate.  They cannot, however, offer it below par. If they
should do so the purchasers would be liable to be called
upon to pay the difference between the amount paid by them
and the par value of their shares:  Qorequm Gold Mining Co.
v. Roper, [1892] A, C. 1255 Ex parte Welton, [ 1895] 1 Ch.
255, If, however, the stock had passed into the hands of
i bona fide purchaser for value without notice of the irregu-
larity, he would not be liable to pay such difference:
MeCraken v. Melntyre, 1 8. C. Can. 479 (1817): Burkinshaw
v. Nicolls, L. R. 3 A, C. 1004 (1878): Parbury’s Case, | 1896]
1 Ch. 1003 Bloomenthal v. Ford, [1897] A. (. 156,

28. Reduction of capital. —T'he capital stock of the hank
may be reduced by by-law passed by the shareholders
at the annual general meeting, or at a special general
meeting called for the purpose: but no such hy-law
shall come into operation or be of force or effect until
a certificate approving thereof has heen issued by the
Treasury Board:

Before the present Act a special Act of Parliament was
required for reducing the stock, as well as for increasing it.

2. Conditions of application.—No such certificate shall
be issued by the Treasury Board unless application
therefor is made within three months from the time
of the passing of the by-law, nor unless it appears
to the satisfaction of the Board that the sharcholders
voting for such by-law represent a majority in value
of all the shares then issued by the bank, and that a
copy of the hy-law, together with notice of intention
to apply to the Treasury Board for the issue of a
certificate approving thereof, has been published for
at least four weeks in the Canada Gazette, and in one
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or more newspapers published in the place where
the chief office or place of business of the bank 1%
situate; nothing herein contained, however, shall be
construed to prevent the Treasury Board from re-
fusing to issue such certificate if it thinks best so
to do:

As to the last clause, see the note on section 26, sub-
section 2. This is one of the few things in the Act which
require a special majority. The affirmative vote at the
meeting where the by-law is considered must be more than
half the total shares of the bank.

Sub-section 6 provides that in no case shall the capital
of the bank be reduced below $250,000,

3. Statements to be submitted.—In addition to evidence
of the passing of the by-law and the publication
thereof in the manner above provided, statements
gshowing the amount of stock issued and the number
of shareholders, with the amount of stock held by
each, represented at such meeting, and the number
of shareholders, with the amount of stock held by
cach, who voted for such by-law, and also full state-
ments of the assets and liabilities of the bank, to-
gether with a statement of the reasons and causes
why such reduction is sought, shall be Taid before the
Treasury Board at the time of the application for
the issue of a certificate approving such by-law:

4. Liability not affected.—The passing of such by-law,
and any reduction of the capital stock of the bank
thereunder, shall not, in any way, diminish or inter-
fere with the liability of the shareholders of the bank
to the creditors thereof at the time of the issue of
the certificate approving such by-law:

5. Conditions regarding reduction.—If, in any case, legis-
lation is sought to sanction any reduction of the
capital stock of any bank, a copy of the by-law or
resolution passed hy the shareholders in regard
thereto, together with statements similar to those
above provided to be laid before the Treasury Board,
ghall be filed with the Minister of Finance and
Receiver-General, at least one month prior to the
introduction into Parliament of the Bill relating to
such reduction:
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6. Minimum reduction. — The capital shall not be re-
duced below the amount of two hundred and fifty
thousand dollars of paid-up stock.

SHARES AND CALLS.

29. Shares and their transfer.—The shares of the capital
stock of the bank shall be personal estate, and shall
be assignable and transferable at the chief place of
business of the bank, or at such of its branches, or
at such place or places in the United Kingdom, or
in any of the British colonies or possessions, and
according to such form, and subject to such rules
and regulations, as the directors prescribe; and hooks
of subseription may be opened, and the dividends
accruing on any shares of such stock may be made
payable at any of the places aforesaid; and the
directors may appoint such agents in the United
Kingdom, or in any of the British colonics or pos-
sessions, for the purposes of this section, as they
deem necessary. R. 8. C. chap. 120, secs. 19 & 29,
In part.

Shares in a bank would be personal estate without any
declaration to that effect in the Act: Humble v. Mitchell,
11T A & E. 205 (1839): C. €. Art. 387. They would not be
included in the expression “goods, wares, and merchan-
dise ”: Knight v. Barber, 16 M. & W. 66 (1846); Humble v.

Mitchell, supra. They are not “securities,” and would not
pass under a bequest of bonds, moneys, and securities: Ogle
v. Knipe, L. R. 8 Eq. 434 (1869); Collins v. Collins, L. R. 12
Eq. 455 (1871); Hudleston v. Gouldsbury, 10 Beav. 547
(1847). They are property, and are, properly speaking,
choses in action: Colonial Bank v. Whinney, 11 A. (. 426
(1886); Atty.~Gen. v. Montefiore, 21 Q). B. D. 461 (1888). In
the Bank of Montreal v. Simpson, 6 1. C. J. 1, and 14 Moore
P. C. 417 (1861), it was held that bank shares under the
old French law were an immeuble fictif, and a tutor could not
sell them without observing the formalities for the sale of
immovables by him. Under Art. 387 C. C. they are now
movables.

As to the transfer of shares, see section 35 and the notes
thereon.
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Where a bank had its head office in Ontario, a sale by a
bailiff of certain shares at the branch office in Montreal,
under an execution from the Superior Court there, was up-
held, although it did not appear that the directors had
established a share register at that branch, and the proper
officers were directed to execute a transfer to the purchaser
at the head office: In re Bank of Ontario, 44 U, (. Q. B. 243
(1879).

30. Payment of shares.—The shares of the capital stock
shall be paid in by such instalments and at such times
and places as the directors appoint: Provided al-
ways, that the directors may cancel any subscription
for any share unless a sum equal to ten per cent. at
least on the amount subseribed for is actually paid at
the time of, or within thirty days after the time of
subscribing: but such cancellation shall not relieve
the subscriber from his liability to creditors in the
event of insolvency as hereinafter provided. R. S.
C. chap. 120, sec. 20, in part

See the next section as to the amount of calls, the neces-

sary interval between them, and the mode of payment.

The Act contemplates that all shares shall be paid in
full, or that a liability shall Temain for the amount unpaid.
No authority is given to issue shares at a discount; hut
any not originally subseribed for may be issued at a premium
by the directors after organization, or in case of the in-
crease of the capital stock* see, 27, If issued at a discount
or as fully paid up when not actually paid, a shareholder
would be liable to creditors, or to a liquidator in case of
winding up, for the amount unpaid. A person, however,
who would afterwards accept a transfer of such stock «n
good faith and in ignorance of the irregularity would not be
liable: MeCraken v. Melntyre, 1 8. C. Can. 479 (1877):
Neelon v. Thorold, 22 8. C. Can. 390 (1893); N. W. Electri
v. Walsh, 29 S, C. Can. at p. 50 (1898): I'n re The Ontario
Ezxpress Co., 21 Ont. A, R. 646 (1894).

Where a person lent money te a company and was to
receive fully paid up shares, which he accepted in good faith,
believing them to be paid up, the liquidator was held to he
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estopped, and his name was removed from the list of con-
tributories: Bloomenthal v. Ford, [1897] A. . 156,

The right given to the directors to cancel subserip-
tions to stock would apply not only to stock offered by them-
selves, but also to original subscriptions of stock during the
term of office of the provisional directors. Under the former
Act no share was lawfully subscribed unless at least ten
per cent. was paid within thirty days. '

The last clause of the seetion is new, and no doubt was
added in view of the objection that was raised in the matter
of the Central Bank of Canada, Baines’ Clase, 16 Ont. A. R
237 (1889), that a sharcholder was not obliged to payv the
double liability because the ten per eent. was not paid within
the thirty days. The Court of Appeal atfirmed the judg-
ment of the Chancellor, holding the sharcholder liable on
the ground that the subsequent payment for the stock was
equivalent to a new subseription, and that the sharcholder,
by his subsequent payment, ete., was estopped from denying
that he was a shareholder. This was subsequently affirmed
in Nasmith’s ('ase in the same matter: 18 Ont. A, R. 200
(1891).

It is worthy of notice that the Act does not say that the
calls shall bear interest when not paid at the time fixed.
The Companies’ Acts, R. 8. €. chaps. 118 and 119, provide
that calls shall bear interest from the day appointed for pay-
ment. Is the omission of all reference to interest in the
Bank Act intentional? And if so, is the penalty of ten
per cent. on the amount of the shares on which the unpaid
call has been made intended as a substitute for interest?
The effect of the omission will probably be to leave tie
question of interest to he determined by the law of the
respective provinces. In Hughes v. La Compagnie de Villas,
M. L. R. 5 8. C. 129 (1889), it was held tha the Quebec
statute relating to building societies did not authorize in-
terest on calls not paid when due.

31, Calls on shares.—The directors may make such calls
of money from the several shareholders for the time
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being, upon the shares subscribed for by them respec-
tively, as they find necessary:

2. Such calls shall be made at intervals of not less than
thirty days, and upon notice to be given at least
thirty days prior to the day on which such call shall
be payable; and no such call shall exceed ten per
cent. of each share subscribed. R. 8. C. chap. 120,
sec. 21,

The calls are to he “of money.” The corresponding
expression in the English and Canadian Companies’ Acts
is that they are to be paid “in cash.” In construing this
latter term the Courts have upheld honest transactions in
which no cash has passed; they have treated payment in
cash as equivalent to payment within the meaning of a plea
of payment as distinguished from set-off, or accord and sat-
isfaction: Fothergill's Case, 1. R. 8 Ch. 270 (1873); Spargo’s
Case, ibid. 407 (1873). The latter ¢
followed by the Privy Council in Larocque v. Beauchemin,
[1897] A. C. 358, an appeal from the Province of Quebec,

» was approved and

where the statute required payment to be made “in cash.”
In a case in the House of Lords, Ooregum Gold Mining Co.
v. Roper, [1892] A. C.,, Lord Watson says, at p. 136:— It
has been decided that under the Act of 1862 shares may he
lawfully issued as fully paid up, for considerations which
the company has agreed to accept as representing in money’s
worth the nominal value of the shares, I do not think any
other decision could have been given in the case of a gen-
uine transaction of that nature, where the consideration
was the substantial equivalent of full payment of the shares
in cash. The possible objection to such an arrangement is
that the company may overestimate the value of the con-
sideration, and, therefore, receive less than nominal value
for its shares. The Court would doubtless refuse effect to
a colourabletransaction, entered into for the purpose or
with the obvious result of enabling the company to issue
its shares at a discount; but it has been ruled that, so long
as the company honestly regards the consideration given as
fairly representing the nominal value of the shares in cash,
its estimate ought not to be critically examined.”

—
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For illnstrn.(inns of colourable transactions where share-
holders were held liable, see Union Bank v. Morris, and
Union Bank v. Code, 27 Ont. A. R. 396 (1900); Wellon v.
Saffery, [1897] A. C. at p. 329; North Sydney Co. v. Higgins,
[1899] A. C. at p. 272.

A statement of an account in which there would be a
balance payable to the sharcholder in cash would be suffi-
cient: Coales’ Case, L. R. 17 Eq. 169 (1873); Adamson’s
Case, 1. R. 18 Eq. 670 (1874); Barrow-in-Furness Clo., 14
Ch. D. 400 (1880). But where the original subscription is
hased upon an agreement that the stock shall be paid for In
property or services, such an agreement is not binding:
National Insurance Co. v. Hatton, 24 1. C. J. 26 (1879);
Compagnie de Navigation v. Christin, 4 1. N. 162 (1880);
Smart v. Bowmanville Machine Co., 25 U, C. C. P. 503 (1875):
I’u!/fn and Gill's Case, 6 Ch, D. 681 (187%): Burkinshaw v.
Nicolls, 3 A. (. 1004 (1878): While's Case, 12 Ch. D. 511
(1879); Barrow’s Case, 14 Ch. D. 432 (1880),

A call can be made only at a meeting of directors duly
called at which a quorum is present: Bank of Liverpool v.
Bigelow, 12 N. S. (3 R. & C.) 236 (1878): Ontario Marine
Insurance Co. v. Ireland, 5 U, (. C. P. 139 (1855). It may
he made by by-law or resolution. It must fix the time and
place for payment: I'n re Cawley Co., 42 Ch. D. at p. 236
(1889) : Johnson v. Lyttle’s Tron Agency, 5 Ch. D. 694 (1877).
[t is made in point of time when the by-law or resolution
is passed, and not when notice of it is given to the share-
holder: Reg. v. Londonderry Ry. Co., 13 Q. B. 998 (1849);
R. 8. C. chap. 19, sec. 39. Where directors passed a reso-
lution for a call but left the date of payment in blank, and
some time afterwards a resolution was passed fixing the
date of payment, it was held that no proper call was made
until the date of the second resolution: In re Cawley Co.,
42 Ch. D. 209 (1889).

Only one call should be made in a single hy-law or reso-
lution. There should be an interval of not less than thirty
days, not only between the dates of payment of successive
callg, but also between the actual making of them: Roberlson
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v. Banque d’Hochelaga, 4 1. N. 314 (1881): Gilman v. Court,
13 R. L. 619 (1882): Exchange Bank v. Darling, 16 R. 1., 649
(1884); Erchange Bank v. Campbell, 17 R. L. 216 (1885):
Bank of Nova Scotia v. Forbes, 16 N. S. (4 R. & (.) 295
(1883); Nt. John Bridge Co. v. Woodward, 3 N. B, (1 Kerr)
29 (1840).

“ Not less than thirty days ™ and “at least thirty days’
mean thirty clear days, that is, exclusive of both the first
and last days: Reg. v. Salop, 8 A. & BE. 173 (1838): Mitchell
v. Forster, 12 A, & E. 472 (1840): Young v. Higgon, 6 M. &
W. 49 (1840).

Sharcholders are entitled to thirty clear days™ notic
before the day fixed for payment of a call. The Act does
not say how this notice shall be given. Public notices are
to be given by advertisement in one or more newspapers
published at the head office, and in the Canada Gazette:
sec. 102. 1t would be prudent in the case of calls, besides
the above public notice, to send a notice to cach sharcholder
by registered letter: Union Fire Ins. Co. v, Fitzsimmons,
32 U. C. C. P. 602 (1882): Ross v. Converse, 27 L. . J. 143
(1883).

In the case of insolvency of a bank, the directors may
make any number of calls by one resolution: see. 92, sub-

32. Recovery of calls.—The directors may, in case of
the non-payment of any call, in the corporate name
of the bank, sue for, recover, collect and get in all
such calls, or may cause and declare such shares to
he forfeited to the bank. R. S. (. ('|Iil]'. 120, see. 22,
in part.

The shareholder who does not pay a call when due in-
curs a penalty of ten per cent. of the amount of the shares
in default: sec. 33, This is not limited to the case of for-
feiture provided for by the next section, and it would ap-
pear that the penalty may be sued for and recovered along
with the call. In view of the imposition of this penaity,
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it is doubtful if interest can be recovered on the calls, The
Companies’ Act, R. 8. C. chap. 119, provides for interest
but no penalty: secs. 39 and 42,

Instead of guing, the directors have the option of de-
claring the stock forfeited. If, however, the bank has
threatened to sue, it cannot forfeit the stock without a
notice to the shareholder thit it intends to do so:  Rober!-
son v. Banque d’'Hochelaga, 4 1. N. 311 (1881).

Forfeiture being a penal provision, its operation will he
kept strietly within the limits preseribed by the Aet, and
what in ordinary cases might be considered trifling irregu-
larities may suffice to have it declared invalid and set aside:
Clarke v. Hart, 6 H. L. C. 633 (1858): Johnson v. Lytlle's
Tron .|(/1'lu'_l/. 5 Ch. D. 687 (187%): In re New Chile Gold
Mining Co., 45 Ch. D. 598 (1890).

The procedure for carrying out such forfeiture is laid
down in the next section.

33. Forfeiture of shares.—If any sharcholder refuses or
neglects to pay any instalment upon his shares of
the capital stock at the time appointed therefor, such
sharcholder shall incur a penalty to the use of the
bank of a sum of money equal to ten per cent. on
the amount of such shares: and if the directors de-
clare any shares to be forfeited to the bank they
ghall, within six months thereafter, without any pre-
vious formality other than thirty days’ public notice
of their intention so to do, sell at public auction the
said shares, or so many of the said shares as shall,
after deducting the reasonable expenses of the sale,
vield a sum of money sufficient to pay the unpaid
instalments due on the remainder of the said shares
and the amount of penalties incurred upon the whole:
and the president or vice-president, manager or
cashier of the bank shall execute the transfer to the
purchaser of the shares so sold: and such transfer
ghall he as valid and effectual in law as if it had
been executed hy the original holder of the shares
thereby transferred: but the directors, or the share-
holders at a general meeting, may, notwithstanding
anything in this section contained, remit, either in
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whole or in part, and conditionally or uncondition-
ally, any forfeiture or penalty incurred by the non-
payment of instalments as aforesaid, or the bank
may enforce the payment of any call or calls by suit,
instead of declaring the shares forfaited. R. S. C.
chap. 120, sec. 23.

To render a shareholder liable to the penalty of ten per
cent., or to the forfeiture of his shares, the Act must have
been strictly complied with., While the acts of directors
de facto in dealing with outsiders would be valid and would
bind the bank in favor of parties acting in good faith, yet
lI'I'l‘}_'ll|:|I'Il_\ in the election of directors or violation of the
by-laws might be set up by shareholders as an answer to a
call or forfeiture: Garden Gully Co. v. McLister, 1 A. C. 39
(1875).

The business of a company was to be conducted by not
less than five nor more than seven directors, and power
was given to fix a quorum. A quornm of four was fixed,
hut this was done irregularly; these four made a call and
afterwards declared the stock forfeited for non-payment.
It was held that the call and forfeiture were invalid: I'n re
Uma Spinning Co., Bottomley's Case, 16 Ch. D. 681 (1881).

Where the bank notified a sharcholder that in default
of payment they would sue, it was held that they had no
right to forfeit his stock without further notice: Robert-
son v. Banque d’Hochelaga, 4 1. N. 314 (1881).

The secretary sent a notice that unless a call was paid

with interest from the day it was made it would be for-
! feited. Interest actually only ran from the date of pay-
ment.  The forfeiture was consequently set aside: Johnson
v. Lyttle’s Tron Agency, 5 Ch. D. 687 (1877).

When the rules required a notice after default in pay-
ment, and this was not given, the forfeiture was declared
invalid: In re New Chile Co., 45 Ch. D. 598 (1890).

34. Recovery by suit.—In any action brought to recover
any money due on any such call it shall not be neces-
sary to set forth the special matter in the declara-
tion or statement of claim, but it shall be sufficient
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to allege that the defendant is holder of one share
or more, as the case may be, in the capital stock of
the bank, and is indebted to the bank for a call or
calls upon such share or shares, in the sum to which
the call or calls amount, as the case may be, stating
the amount and number of such calls, wherehy an
action has accrued to the bank to recover the same
from such defendant by virtue of this Act; and it
ghall not be necessary to prove the appointment of
the directors. R. S. (. chap. 120, see. 22, sub-sec. 2,

TRANSFER AND TRANSMISSION OF SHARES.

35. Conditions of transfer.—No assignment or transfer
of the shares of the capital stock of the bank shall
be valid unless it is made and registered and ac-
cepted by the person to whom the transfer is made,
in a book or books kept for that purpose, nor unless
the person making the same has, if required by the
bank, previously discharged all his debts or liabilities
to the bank which exceed in amount the remaining
stock, if any, belonging to such person, valued at the
then current rate: and no fractional part of a share,
or less than a whole ghare, shall be assignable or
transferable R. S. . chap. 120, sec. 29, in part.

The directors have the right to prescribe the form for the
transfer and acceptance of stock. They may keep stock
registers for such transfers not only at the head office of
the bank, but at any other place in the British Empire:
sec. 29.

The parties to such transfers must be persons capable
of contracting. These transfers may be set aside on ‘the
same grounds as other contracts. as infaney, incapacity,
fraud, ete. Thus, when a father executed a transfer of
certain shares in a bank to his minor son, and purported to
accept the transfer on behalf of his son, and the bank
acted upon the transfer and paid him dividends, it was held
that the transfer was void for want of legal acceptance:
Walsh v. Union Bank, 5 Q. 1. R. 289 (1879). Where a
father subscribed for stock in the name of his infant
daughter, and nine months after coming of age she took
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steps to have her name removed from the list of contribu-
tors, it was held that she was entitled to this relief: Re

Central Bank and Hogg, 19 0, R. T (1890)

The Ontario Letters Patent Act contained a provision as
to the registration of transfers nearly in the same terms
as this section. A company incorporated under it had
issued a certificate to a registered owner with an indorse
ment that the shares were transferable only on the sur-
render of the certificate. He =old the shares and made over
the certificate to the purchaser. He sold them to another
purchaser who hought in good faith and had the transfer
duly made in the books of the company. It was held that
the first purchaser had lost his claim on the stock by not
having his transfer registered, and that the npany could
waive the production of the certificate: Smith v. Walkerville
Tron Co., 23 Ont.' A, R. 95 (1896). Williams v. Colonial Bank,

38 Ch. D. 388 (1888), was relied upon as an authority.

On account of the double liability which attaches to
bank stock, transferees often seek to escape responsibility,
in case of insolvency, by claiming that the transfers to
them or their predecessors are invalid for want of com-
pliance with this section. In the case of the Central Bank,

where the seller signed a transfer in blank, subject, by a

arginal note, to the order of a broker, and the purchaser

nated by the broker signed the acceptance, it was held
to be a suflicient l(l||||»|l;H|A'l' with the Act: Re Central Bank,
16 Ont. A, R. 237 (1889). In the same matter, where a
purchaser did not sign the acceptance, but dealt with the
shares by selling and signing the transfer of them to an
other person, it .was held that the latter was estopped from
setting up the irr
list of contributories: Re Central Bank, Nasmith’s C'ase, 16 0,
It. 293 (1888): affirmed in appeal, 18 Ont. A. R. 209 (1891).

Also that after a winding-up order has been made, it is

gularity, and was properly placed on the

too late for a sharcholder who has accepted the transfer
of certain shares to set up irregularities in previous trans-
fers of these sharves: Re Central Bank, Home Savings and
Loan ('0.’s C'age, 18 Ont. A. R. 489 (1891).
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Where there was no valid transfer of the shares under
the Aect, but defendant had paid calls, given a receipt for
a dividend and combined with others in appointing a proxy,
he was held to be a sharcholder and liable for calls: Bank
of I.[i'r'/'/uu[/ v. Bigel-w, 12 NX. 8. (3 R. & C.) 236 (1878).

If a transfer be made in blank the transferce has im-
plied power to fill up the blanks: I'n re Tahiti Collon Co.,
L. R. 17 Eq. 273 (1873).

“ Debts or liabilities to the bank ” would include not
only all sums actually due and payable, and those maturing
but not due, when the sharcholder is the principal debtor,
but also all sums for which he would be liable only second-
arily or conditienally as endorser, surety or the like. Tt
would also include stock not yet called up, o that the
bank might refuse to register a transfer of stock not fully
called and paid up, if it was not satisfied to accept the pur-
chaser for the amount. Under the Act of 1871, it was only
debts due to the bank that the shareholder could be obliged
to pay, if o required, in order to have his transfer allowed.
Under that Act it was held that the bank was obliged to
allow a transfer of partly paid-up stock: Smith v. Bank of
Nova Seotia, 8 8. (. Can. 558 (1883). A bank has a lien
on the stock held in it by a member of a firm for a debt
due to it by such firm: In re Chinie, 14 Q. L. R. 289 (1888).

When a bank gives a statement to an intending pur-
chaser of the amount of its lien or certain shares, but before
the transfer of the stock other liabilities accrue, it may
hold the stock until the latter are paid: Cook v. Royal C'ana-
dian Bank, 20 Grant 1 (1873).

See section 65 as to a like elaim on dividends and as to
the mode of realizing the lien on such stock.

In Smith v. Bank of Nova Scotia, 8 S. . Can, 558 (1883),
it was held that a resolution adopted at a meeting of share-
holders, authorizing a loan on hehalf of the bank and agree-
ing to hold their stock until this loan was fully paid, did
not bind a sharcholder who was not at the meeting al-
though he joined in a bond as surety for the loan, and the
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bank had no right to refuse to transfer his stock., In
Barss v. Bank of Nova Scotia, 18 N. 8. (6 R. & G.) 251
(1885), a sharcholder who was present at the meeting in
question was held entitled to have the transfer of his stock
registered.

If a bank should, without good cause, refuse to allow a
transfer to be registered, it would be liable for the damages
sustained by such refusal. The bank is entitled to a reason-
able time to decide: tn re Otlos Kopje Diamond Mines,
[1893] 1 Ch. G18.

36. List to be kept.—A list of all transfers of shares re-
gistered each day in the books of the bank, showing
the parties to such transfers and the number of
shares transferred in ecach case, shall be made up
at the end of each day and kept at the chief place
of business of the bank, for the inspection of its
sharcholders. R. S. (. chap. 120, sec. 30.

37. Transferrer must be registered owner.—All sales or
transfers of shares, and all contracts and agreements
in respect thereof, hereafter made or purporting to
be made, shall be null and void (saving however, as
to a purchaser not having knowledge of the defect,
his rights and remedies under the contract of sale),
unless the person making such sale or transfer, or
in whose name or on whose behalf the same is made,
is at the time thereof the registered owner in the
books of the bank of the share or shares so sold or
transferred, or intended or purported so to be, or has
the registered owner’s assent to the sale; and the
distinguishing number or numbers of such share or
ghares, if any, shall be designated in the contract
or agreement of sale or transfer; and any person,
whether principal, broker or agent, who violates the
provisions of this section by wilfully selling or trans-
ferring, or attempting to sell or transfer, any share
or shares by a false number, or of which the princi-
pal is not, at the time of such sale or attempted sale,
the registered owner, or acting with the registered
owner’s assent to the sale, ghall he guilty of an
offence against this Act.

This section was not in the former Bank Act, and was
designed to prevent gambling in bank shares, or engaging

s —
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in transactions which are really betting on the rise or fall
of the stock in the market. It applies to the Bank of
British North America as well as to the other banks: but
the other sections, from 8 to 46 inclusive, do not apply to it:
gection 6.

When the transferrer has as many shares as are men-
tioned or more, but the numbers do not correspond, the
transfer is not necessarily void; the figures might afterwards
he rectified: In re International Contract Co., 1.. R. 7 Ch.
185 (1872).

The penalty for an offence against this section is found
in section 101, and is a fine not exceeding $1,000, or im-
prisonment for a term not exceeding five years, or both.

38, Sale under execution.—When any share of the capi-
tal stock has been sold under a writ of execution, the
officer by whom the writ was executed shall, within
thirty days after the sale, leave with the bank an
attested copy of the writ, with the certificate of such
officer indorsed thereon, certifying to whom the sale
has been made; and thereupon (but not until after all
debts and liabilities of the holder of the share 1o
the bank, and all liens existing in favor of the bank
thereon, have been discharged, as herein provided),
the president, vice-president, manager or cashier of
the bank shall execute the transfer of the share so
sold to the purchaser; and such transfer shall be,
to all intents and purposes, as valid and effectual in
law as if it had been executed by the holder of the
said share. R. S. C. chap. 120, sec. 31.

The Act of 1871 named the sheriff as the officer who
might sell bank stock under a writ of execution. In re
Bank of Ontario, 44 U. C. Q. B. 247 (1879), a sale by a
bailiff in Montreal was held to have the same effect as a
sale by the sheriff, and the sale was valid although the hank
had its head office in Ontario, and only a branch office with
no stock register in Montreal.

In the Province of Quehec bank shares cannot he seized

by means of saisie arret (garnishment), but should be seized
M'L.B.A. 5
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conformably to Art. 566 of the Code of Procedure (Art.
642 of the new Code): Hudon v. Banque du Peuple, T R. la
) (1875).

39, Transmission of shares.—If the interest in any sharc

in the capital stock becomes transmitted in conse
quence of the death, bankruptey, or insolvency ol
any shareholder, or in consequence of the marr

of a female shareholder, or by any other lawful means
than by a transfer according to the provisions of this
Act, such transmission shall be authenticated by n
declaration in writing, as hereinafter mentioned,
or in such other manner as the directors of the bank
require; and every such declaration shall distinetly
state the manner in which and the person to whom
guch shares have been transmitted, and shall be
made and signed by such person; and the person
making and signing such declaration shall acknow-
ledge the same before a judge of a court of record,
or before the mayor, provost or chief magistrate
of a city, town borough or other place, or before a
notary public, where the same is made and signed:
and every declaration so signed and acknowledged
ghall be left with the cashier, manager or other
officer or agent of the bank, who shall thereupon
enter the name of the person entitled under such
transmission in the register of sharcholders; and
until such transmission has been so authenticated,
no person claiming by virtue of any such transmis-
sion ghall be entitled to participate in the profits of
the bank, or to vote in respect of any such share of
the capital stock: Provided always, that every such
declaration and instrument as, by this and the next
following section of this Act, are required to perfect
the transmission of a share in the bank which is
made in any country other than Canada, or any other
British Colony, or the United Kingdom, shall be
further authenticated by the clerk of a court of re-
cord and under the seal of such court, or by the
British congul or viee-consul, or other aceredited
representative of the British Government in the
country where the declaration is made, or shall be
made directly before such British consul or vice-
consul or other accredited representative: and pro-
vided also, that the directors, cashier or other officer




s, 40.] TRANSMISSION OF SHARES, 67

or agent of any bank may require corroborative evi-
dence of any fact alleged in any such declaration.
R. 8. C. chap. 120, sec. 32.

If the directors require the transmission to be authen-
ticated in some other manner than is set out in this and
ihe three following sections, any rules they make should
be reasonable and not more onerous than those prescribed
by the Act.

Until such declaration is made, the person entitled to
the transmitted shares would be debarred, not only from
drawing dividends or voting on these shares, but also from
transferring or dealing with them,

y

40. Transmission by marriage.—If the transmission of
any share of the capital stock has taken place by
virtue of the marriage of a female sharcholder, the
declaration shall be accompanied by a copy of the
register of such marriage, or other particulars of the
celebration thereof, and shall declare the identity
of the wife with the holder of such share, and shall
be made and signed by such female shareholder and
her husband; and they may include therein a declara-
tion to the effect that the share transmitted is the
separate property and under the sole control of the
wife, and that she may receive and grant receipts
for the dividends and profits accruing in respect
thereof, and dispose of and transfer the share itself,
without requiring the consent or authority of her
husband; and such declaration shall be binding npon
the bank and persons making the same, until the said
persons see fit to revoke it by a written nofice to
that effect to the bank; but the omission of a state-
ment in any such declaration that the wife making
the same is duly authorized by her husband to make
the same shall not invalidate the declaration. R. S.
C. chap. 120, sec. 33.

When the marriage domicile of the female shareholder
is in a province or country where by law she has the exclu-
sive control of her property as if she had remained single,
the bank might dispense with the husband’s joining in the
declaration. If, however, the marriage domicile should be
in the Province of Quebee, the husband would by law, in
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the absence of a notarial ante-nuptial contract of mar-
e there is such

riage, bhecome entitled to the stock. In e
a marriage contract, it will probably make provision both
as to the capital of the stock and as to the dividends. Even
where the husband ig by law entitled to the stock and divi-
dends, the declaration might be equivalent to a power of
attorney to enable the wife to receive dividends, or even

to transfer the stock,

41, Transmission by decease.—If the transmission has
taken place by virtue of any testamentary instru
ment, or by intestacy, the probate of the will, or the
letters of administration, or act of curatorship or
tutorship, or an oflicial extract therefrom, shail, to
gether with such declaration, be produced and lefi
with the cashier or other officer or agent of the hank,
who shall, thereupon, enter in the register of share
holders the name of the person eniitled under such
transmission. R. 8. C. chap. 120, sec. 34.

The provisions of this section are included in the fol

lowing section, which also contains certain additional pro

visions regarding the Province of Quebec, as well as other
parts of the Empire and foreign countries

Transmission is not a transfer within the meaning of
and the bank cannot refuse to register the trans-

section 35

mission on the ground of indebtedness or lien: In re Benl-
ham M. S. Co., 11 Ch D. 900 (1878).

The Quebec Statute 55

iy Viet. chap. 17, imposes a
tax on the transmission of property by death, and provides
(Art. 1191d, 5) that no transfer of the property of any
estate or succession shall be valid nor shall the title vest
in any person until the tax has been paid. It was held that
this statute was inlra vires, and a bank was justified in re-
fusing to register a transfer of shares by executors until
proof was given that the tax had been paid: Heneker v
Bank of Montreal, Q. R. ¥ 8. (. 257 (1895).

An executor filed with the bank a copy of the lil'u]nll('

of a will, and required the entry of his name as entitled

to the stock of the testator in his capacity of executor.
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The bank refused on the ground that the stock was speci-
fically bequeathed to certain legatees. He applied for an
injunction, and it was held that it was the duty of the bank
to enter his name in the register, and that there was no
obligation on the bank to see that the bequests of the will
were carried out by the executor: Boyd v. Bank of New
Brunswick, Canadian Bankers” Journal, vol. 1, p. 80 (1893).

42. Transmission by decease.—If the transmission of any
share of the capital stock has taken place by virtue
of the decease of any sharcholder, the production to
the directors and the deposit with them of an authen-
tic notarial copy of the will of the deceased share-
holder, if such will is in notarial form according to
the law of the Province of Quebee, or of any authen-
ticated copy of the probate of the will of the de-
ceased shareholder, o1 of letters of administration
of his estate, or of letters of verification of heirship,
or of the act of curatorship or tutorship, granted by
any court in Canada having power to grant the same,
or by any court or authority in England, Wales,
Ireland, or any Britigsh colony, or of any testament
testamentary or testament dative expede in Scotland,
or, if the deceased sharcholder died out of Her Ma-
jesty’s dominions, the production to and deposit with
the directors of any authenticated copy of the pro-
bate of his will or letters of administration of his pro-
perty, or other document of like import, granted by
any court or authority having the requisite power
in such matters, shall be sufficient justification and
authority to the directors for paying any dividend,
or for transferring or authorizing the transfer of any
share, in pursuance of and in conformity to such
probate, letters of administration, or other such docu-
ment as aforesaid. R. 8. C. chap. 120, gec. 35.

In the Province of Quebec a will may be made in any
one of three forms: (1) Notarial, (2) holograph, and (3) in
English form before two witnesses. The two latter require
probate. A notarial will is made in the presence of two
notaries, or of one notary and two witnesses, and does not

require probate; a copy certified by the notary who retains
possession of the original will being equally authentic with
a copy of a will in one of the other forms admitted to pro-
bate and certified by the clerk of the Court.
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‘ Letters of verification of heirship ™ are issued by the
Superior Court of Quebec in cases of intestacy when the de-
ceased has property outside of that province: Civil Code,
Art. 650a. Administrators and letters of administration
are unknown in Quebec. The property of a deceased in
testate vests immediately in his heirs or next of kin, in
accordance with the French legal maxim * le mort saisit le
vif.”  These must provide for the administration of the

estate themselves,

Where shares belong to a Quebee minor he must be re-
presented by a tutor appointed by the prothonotary or a
Judge of the Superior Court: Civil Code, Art. 249. A
curator is appointed by the same authority to any person
who is interdicted for imbecility, insanity, madness or pro-
digality; also to emancipate minors and to children con-
ceived but not yet born: Civil Code, Arts. 325 and 338,
Curators to property are those appointed: (1) to the pro
perty of absentees; (2) in cases of substitution; (3) to
vacant estates; (4) to the property of extinct corporations:
(5) to property abandoned, and (6) to property accepted
under benefit of inventory: Civil Code, Art. 347.

A sharcholder in the province of Quebee by his will
made his mother vsufructuary legatee of all his property;
a nephew who was a minor living with his parents in the
U. S. being named universal legatee in ownership. A tutor
ad hoe to the property of the minor was appointed by the
Court at Montreal, for the taking of the inventory. The
executors and the tutor ad hoe obtained leave of the Court
to sell the bank stock to make repairs on certain buildings.
A regular tutor was subsequently appointed, and he duly
accepted the executors” account, including this item. It was
held that the order to sell was illegal, the tutor ad hoc
having no such authority, but as the matter was ratified by
a tutor duly appointed, and the minor received the benefit,
he could not, after coming of age, recover the value of the

stock from the bank: Donohue v. I}llllllll(' Jacques Carlier,
Q. R. 11 8. (. 90 (1896).
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43. Not bound to see to trusts.—The bank shall not he
bound to see to the execution of any trust, whether
express, implied or constructive, to which any share
of its stock is subject; and the receipt of the person
in whose name any such share stands in the books of
the bank, or, if it stands in the name of more per-
sons than one, the x‘l-w'illl of one of such persons
shall be a suflicient discharge to the bank for any
dividend or any other sum of money payable in re-
gpect of such share, unless express notice to the
contrary has been given to the bank; and the bank
shall not be bound to see to the application of the
money paid upon such receipt, whether given by
one of such persons or all of them. R. S. (. chap.
120, sec. 37.

The person who stands in the books of the bank as the
registered holder of shares has a right to deal with and
transfer them. If, however, he holds them in trust, to the
knowledge of the directors or officers of the bank, and is
about to commit a breach of trust, they should notify the
cestut que trust in order that he may take steps to prevent
it by injunction or otherwise.

In the case of La Sociele Generale v. Tramways Union
Co,, 14 Q. B. D. 424 (1884), the Master of the Rollg ex-
pressed a doubt as to the secretary or directors being per-
sonally liable for not preventing such a breach of trust.
In the same case, Cotton, L.J., said, p. 445: “ Where the
directors are asked to register a transfer which from cir-
cumstances in fact known to them at the time would be a
violation of the rights of others, in my opinion they cannot,
cither safely to themselves or without disregard of their
duty, register the transfer, at least without allowing time
for enquiry.” Lindley, I.J., said, p. 453: “I have no doubt,
if directors allow a transferor to make a transfer which they
know to be fraudulent, they could he made liable for the
value of the shares transferred; they would make them-
selves parties to his fraud.” Tt is worthy of note, however,
that although the judgment in this case was affirmed in
the House of Lords, 11 A. C. 20 (1885), none of their lord-
ships went quite so far as the above extracts from the re-
marks of the Judges in the Court of Appeal.
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The fact that bank shares are purchased *in trust ™ at a
time when the trustee was solvent imports an interest in
somebody else, and the onus is upon a party who has seized
such shares to prove that they are in fact the property of
the trustee, and as such available to satisfy the demand
of his creditors: Muir v. Carter, and Holmes v. Carter, 16

S. C. Can, 473 (1889).
TRUST ESTATES,

44, |Not personally liable.—No person holding stock in
the bank as executor, administrator, guardian, trus-
tee, tutor or curator of or for any estale, trust or
person named in the books of the bank as being so
represented by him, shall be personally subject to
any liability as a shareholder, but the estate and
funds in his hands shall be liable in like manner
and to the same extent as the testator, intestate,
ward or person interested in such estate and funds
would be, if living and competent to hold the stock
in his own name: and if the trust is for a living
person, such person shall also himself be liable as a
shareholder; but if such estate, trust or person so
represented is not so mamed in the books of the
bank, the executor, administrator, guardian, trustce,
tutor or curator shall be personally liable in respect
of such stock as if he held it in hiz own name as
owner thercof.] 63-64 Vict. chap. 26, sec. 8.

The above section was by the amending Act of 1900,
substituted for section 44 in the original Act. The words
“tutor or curator,” were not in the original clause, and
some other verbal changes were made. These are Quebec
legal terms, ante, p. 70.

Where a person holds stock simply “in trust,” or as
“trustee,” “ tutor,” “cura-

or the like, he is personally liable for unpaid calls, and

executor,” “administrator,”
tor,”
also for the double liability in case of the insolvency of
the bank. The only way to escape such liability is to have
the testator, intestate, cestui que trust, minor, or other per-
son whom he represents, also named in the books of the
bank.

—
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In Quebec a mandatary or agent who acts in his own
name is liable to the third party with whom he contracts,
without prejudice to the rights of the latter against the
mandator or principal also: C. C. 1716. A person who sub-
scribes for stock in his own name for another is liable there-
on jointly and severally with the latter: Molsons Bank v.
Stoddart, M. 1. R. 6 8. C. 18 (1890).

An absolute transfer of bank shares was made by trus-
tees and executors to one of the residuary legatees, regard-
less of a provision in the will directing the substitution of
the legatee’s lawful issue at his death, and the transferee
disposed of the shares so as to defeat the rights of the issue.
[t was held that such registration by the bank, unless with
actual knowledge of a hreach of trust, was not wrongful.
Notice that the shares were held by the executors in trust:
possession hy the bank of a copy of the will; the facts that
transfers of other of its shares by the same executors to
other residuary legatees contained notice of the substitu-
tion, that the president of the bank was also an executor
of the will, and that the law agent of the bank was also
law agent of the executors, were held to be insuflicient to
affect the bank with the knowledge of the particular trusts
sought to be enforeed: Simpson v. Molsons Bank, [1895] A.
C. 270.

The present section refers exclusively to shares of the
bank held in trust; the other question as to the bank taking
shares in a company held in trust as collateral security, or
other
and 66,

se, dealing with them is treated under sections 64

ANNUAL STATEMENT AND INSPECTION.

45. Annual statement.—At every annual meeting of the
shareholders for the election of directors, the out-
going directors shall submit a clear and full state-
ment of the affairs of the bank, containing on the
one part,—

The amount of the capital stock paid in, the amount
of notes of the bank in circulation, the net profits
made, the balances due to other banks, and the cash

R T—— .

| -
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deposited in the bank, distinguishing deposits bear-
ing interest from those not bearing interest; and on
the other part,—

The amount of the current coin, the gold and silver
bullion, and the Dominion notes held by the bank,
the balances due to the bank from other banks, the
value of the real and other property of the bank,
and the amount of debts owing to the bank, includ-
ing and particularizing the amounts so owing upon
bills of exchange, discounted notes, mortgages and
other securities,—

Exhibiting, on the one hand, the liabilities of, or the
debts due by the bank, and on the other hand the
assets and resources thereof; and the gaid statement
shall also exhibit the rate and amount of the last
dividend declared by the directors, the amount of
reserved profits at the date of such statement, and
the amount of debts due to the bank, over-due and
not paid, with an estimate of the loss which will
probably acerue thereon. R. 8. C. chap. 120, sec, 24,

The date of the annual meeting is fixed either by the
subscribers to the stock at their meeting for organization,
or subsequently by by-law of the shareholders: sections 13
and 18. The items of information required to he embodied
in the annual statement are in the main the same as those
in the monthly statement to the Minister of Finance:
Schedule D.  The reserved profits and the probable loss
on overdue debts are not given in the returns to the Goy-
ernment.

This section does not apply to the Bank of British North
America: sections 5 and 6.

2. |[Further statements.—The directors shall also sub-
mit to the shareholders such further statements of
the affairs of the bank, other than statements with
reference to the account of any person dealing with
the bank, as the shareholders require by hy-law
passed at the annual general meeting, or at any
special general meeting of the sharcholders called
for the purpose, and the statements so required shall
be submitted at the annual general meeting, or at
any special general meeting called for the purpose,

T ———— e o
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or at such time and in such manner as is set forth
in the by-law of the sharcholders requiring such
statements.] 63-64 Viet. chap. 26, sec. 8.

This sub-section was added by the amending Act of 1900,
in order to enable sharcholders to obtain fuller information
in case they so desired. Only directors are allowed to in-
spect the accounts of customers of the bank: section 46,

By section 99 the making of a false statement is, unless
it amounts to a higher offence, made a misdemeanor pun-
ishable by imprisonment for a term not exceeding five yvears,
and any officer of the bank who is a party thereto or uses
the statement with intent to deceive, shall be held to have
made the false statement wilfully, and shall also be re-
spongible for all damages sustained by any person n conse-
quence thereof. See Parker v. McQuesten, 32 U. C. Q. B.
298 (1872): McDonald v. Rankin, M. 1. R. 7T 8. . 44 (1890):
I'n re Denham & C'o., 25 Ch. D.

152 (1883).

46. Inspection of books.—The hooks, correspondence and
funds of the bank shall, at all times, be subject to
the inspection of the directors; but no person, who is
not a director, shall be allowed to inspect the ac-
count of any person dealing with the bank. R. 8.
C. chap. 120, sec. 25.

While the directors have the right to inspect the books,
correspondence and funds of the bank, they are not bound
to do so: Hallmark’s Case, 9 Ch. D. 332 (1878): In re Den-
ham & Co., 25 Ch. D. 752 (1883). The fact that the direc-
tors have not inspected the books, whereby they would have
detected the embezzlement of the bank funds by the cashior,
is no defence in an action by the bank against the sureties
of the cashier: Springer v. Exchange Bank, 14 8. C. Can.
716 (1887).

In England, in the case of Tassell v. Cooper, 9 C. B.
509 (1850), doubt was expressed by Maule, J., whether there
was any such duty there upon a bank as that imposed by
this section, not to disclose the state of a customer’s ac-
count. In Hardy v. Veasey, L. R. 3 Ex. 107 (1868), Byles,
J., expressed the opinion that a bank might make such
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disclosure on a justifiable occasion, and that when it was
made with a reasonable hope and an honest intention of
getting assistance for the customer, no action would lie.
In Foster v. Bank of London, 3 F. & F. 214 (1862), where
a bill was presented and there were not suflicient assets,
and the bank informed the holder of the amount of the
deficiency, and so enabled him by paying in a small sum to
obtain payment of the bill, it was held that the bank should
not have gone further than to say * not sufficient assets,”
and that an action lay for this breach of duty.

Evidence as to a customer’s account is not privileged
at common law, and the present section merely prohibits a
bank voluntarily permitting any examination of customer’s
accounts save by a director. A local manager of a hank
when duly served with a subpcena duces tecum is bound to
produce the bank books in his office, even when the bank
is not a party to the suit, and to give evidence as to the
entries in them. Inconvenience to the bank is no ground
for refusing to produce the books, which prima facie ave to
be deemed in his custody: Hannum v. MeRae, 18 Ont. Pr.

R. 185 (1898).
DIVIDENDS

47. Declaration of dividends.—The directors of the bank
shall, subject to the provisions of this Act, declare
quarterly or half yearly dividends of so much of
the profits of the bank as to the majority of them
seems advisable; and they shall give at least thirty
days” public notice of the payment of such divi-
dends previously to the date fixed for such payment:
and they may close the transfer books during a cer-
tain time, not exceeding fifteen days, before the pay-
ment of each dividend. R. 8. C. chap. 120, sec. 26,
in part.

The Dominion Bank is the only one which so far has
adopted quarterly dividends ; the  other banks declare

them half-yearly. Canadian banks pay their dividends on
the paid-up capital. Where the subseribed capital is not
wholly paid up the declaration of dividends should be speci-
fic on thig point. In England the charter of a company
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provided that the directors might “ declare a dividend to be
paid in proportion to the shares.” Part of the capital was
fully paid up, and on another part only 25 per cent. was
paid. The directors declared a dividend in proportion to
the amount paid. The House of Lords set this aside, anl
held that the shares were all fo be treated alike, those partly
paid to receive the same as those fully paid. Their lord-
ships held that it was not unreasonable that shareholders
should be compensated for their risk, even if they had not
actually paid the money: Oakbank Oil Co. v. Crum, 8 A. (.
G5 (1882). In England it has been held that in case of a
sale, if there be no agreement to the contrary, a dividend,
it declared hefore the sale, belongs to the seller, if declared
after the sale, to the purchaser, even although the transfer
may have been completed only after the dividend was de-
clared. Where stock was sold ]I‘\' auction on the 21st of
August, to be completed transferred on the 29th, and a
meeting of shareholders was held on the 28th of August,
which declared a dividend for the half year ending June
30th, it was held that the dividend belonged to the pur-
chaser: Black v. Homersham, 4 Ex. D. 24 (1878). The pur-
chaser of a life interest in stock is entitled to a dividend
becoming due on the day following the sale: Anson v.
Towgood, 1 Jac. & W. 637 (1820). A dividend declared on
the 16th of September made payable on the 1st of November,
was held to belong to the life tenant, who died on the 18th
of September: Wright v. Tuckett, 1 J. & H. 266 (1860).
A testatrix held certain bank shares on which, in June, 1865,
a dividend was declared, payable half in July, 1865, and
half in January, 1866. She died in December, 1865, It
was held that the January dividend formed part of the
corpus of her residuary estate, and did not pass under a
bequest of the annual income of such residuary personal
cstate: De Gendre v. Kent, 1. R. 4 Eq. 283 (1867).

In Canada, a different usage has prevailed generally
with regard to bank dividends, as between the seller and
the purchaser. On the stock exchange, in the absence of an
agreement to the contrary, it is understood that in case a
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sale is made in time to allow of the transfer being com-
pleted before the books are closed, the dividend previously
declared belongs to the purchaser. In the case of a sale
after that time it belongs to the seller. Banks make out
their dividend warrants in favor of the person in whose name
the stock stands at the time of the cloging of the transfer

hooks.

The bank has a lien on unpaid dividends, if the holder

of the shares is indebted to it: see. 65.

Notice of the dividend is to he given for at least thirty
days in one or more newspapers published at the head oflice

of the bank, and in the Canada Gazette: see. 102,

The next two sections lay down the rules as to the

amount of dividends, and as to the liability of directors.

48. Dividend not to impair capital. No dividend or
bonus shall ever be declared so as to impair the paid-
up capital; and if any dividend or bonus is so de-
clared or made payable, the direct rs who knowingly
and wilfully concur therein shall be jointly and sev-
erally liable for the amount thereof as a debt due by
them to the bank; and if any part of the paid-up
capital is lost, the directors shall, if all the subseribed
stock is not paid up, forthwith make calls upon the
gharcholders to an amount equivalent to such loss;
and such loss and the calls, if any, shall be men-
tioned in the next return made by the bank to the
Minister of Finance and Receiver-General: Provided
that, in any case in which the capital has been im-
paired as aforesaid, all net profits shall be applied
to make good such loss. R. 8. C. chap. 120, sec. 27.

If the statement prepared by the proper officers of the
hank shews that there is a surplus over and above the paid-
up capital, directors declaring a dividend upon this in good
faith would not be liable even if an examination of the
books would have revealed the actual situation. Only a
director who knowingly joined in declaring a dividend which
impaired the capital would be liable. It is to be observed the
calls required by this section would not restore the capital
or enable dividends to be declared. This can only be done
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by allowing profits to accumulate or by reducing the capital
as provided by section 28.

49. When dividend limited.—No division of profits,
either by way of dividends or bonus, or hoth com-
bined, or in any other way, exceeding the rate of
eight per cent. per annum, shall be made by the bank,
nnless, after making the same, it has a rest or reserve
fund equal to at least thirty per cent. of its paid-up
capital; and all bad and doubtful debts shall be
deducted before the amount of such rest is calculated
R 8. (. chap. 120, see. 28.

RESERVES

50. Part in Dominion notes.—The bank shall hold not
less than forty per cent. of its cash reserves in Do-
minion notes; and every bank holding at any time a
less amount of its cash reserves in Dominion notes
than is prescribed by this section ghall incur a pen-
alty of five hundred dollars for each and every viola-
tion of the provisions of this section: R. 8. (. chap.
120, sec. 39, in part.

These Dominion notes are issued under R. 8. (. chap. 31,
as amended by 58-59 Viet. chap. 16. The limit is $20,000,-
000, and the Government must hold for their redemption
at least twenty-five per cent. of the amount outstanding,
in gold and securities guaranteed by the British Govern-
ment. The above limit may be exceeded provided the Gov-
ernment holds specie equal to such excess in addition to the
amount above stated. They are a legal tender, and are re-
deemable in specie at the chief city of each province.
Monthly statements of the amount of notes outstanding
and the amount of gold and securities held for their re-
demption are published in the Canada Gazette.

The local Legislature has authority to enact a hy-law
imposing a tax on the Dominion notes held by a bank as
part of its cash reserves: Windsor v. Commercial Bank, 15
N. S. (3 R. & G.) 420 (1882).

The penalty for the violation of this section may be
recovered by the crown as provided in section 98.
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Banks are not required hy the Act to keep any fixed
reserve. The average amount of reserves in specie and Do-
minion notes kept by Canadian banks is about three-fourths
of the amount of their notes in circulation, and nearly ten
per cent. of their total liabilities. Of this about sixty-five
per cent. is usually held in Dominion notes and the other
thirty-five per cent. in specie.

2. Supply of Dominion notes.—T'he Minister of Finance
and Receiver-General shall make such arrangements
as are neceseary for insuring the delivery of Domin-
ion notes to any bank, in exchange for an equivalent
amount of specie, at the several offices at which
Dominion notes are redegmable, in the cities of
Toronto, Montreal, Halifax, St. John, N.B., Win-
nipeg, Charlottetown and Victoria, respectively; and
such notes shall be redeemable at the office for re-
demption of Doriinion notes in the place where such
gpecie is given in exchange. R. 8. (. chap. 120, sec.
39, sub-sec. 2, in part.

NOTE ISSUE,

(‘fanadian banks are B-nks of Issue as well as of Digcount
and Deposit. Their notes form the chief circulating medinn
for sums of five dollars and upwards. The amount of bank
notes in circulation for 1900 has ranged from forty-one to
fifty-three million dollars.

51, Bank notes.—The bank may issue and re-issue notes
payable to bearer on demand and intended for circu-
lation; but no such note shall be for a sum less than
five dollars, or for any sum which is not a multiple
of five dollars, and the total amount of such notes,
in circulation at any time, shall not exceed the
amount of the unimpaired paid-up capital of the
bank: R. S. C. chap. 120, sec. 40, in part.

Before 1871 (Canadian banks issued notes for one dollar
and upwards. The Bank Act of that year took away the
right to issue notes for less than five dollars. In 1880 the
present rule was adopted.

See the amending Act of 1899 as to the issue of sterling
notes on page 82.
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Bank notes are promissory notes payable to bearer on
demand. They circulate as cash, are not deemed to be over-

due, and are not discharged by being returned to the bank,
but may be reissued. They are not subject to the statutes !
of limitation or prescription, at least not until after demand
and dishonour.

2. Special provisions.—Notwithstanding anything con-
tained in the next preceding sub-section, the total
amount of such notes in circulation at any time of
La Banque du Peuple and the Bank of British North
America respectively shall not exceed seventy-five
per cent. of the unimpaired paid-up capital of such
banks respectively, but each of such banks may issue
such notes in excess of the said seventy-five per cent,
upon depositing, with respect to such exeess, with
the Minister of Finance and Receiver-General,
in cash or bonds of the Dominion of Canada,
an amount equal to the excess : Provided al-
ways that in no case shall the total amount of the
notes of either of the said banks in circulation at
any time exceed the unimpaired paid-up eapital of
such bank: and the cash or bhonds so deposited shall
be available by the Minister of Finance and Receiver-
General for the redemption of notes issued in excess
as aforesaid, in the event of the suspension of the
said banks respectively:

The limiting of the circulation of the notes of these two
banks to seventy-five per cent. of their unimpaired paid-up
capital instead of allowing them the full amount, as is done
in the case of the other banks by the preceding section, is
on account of there being no double liability on their shares.

3. Penalties for excess of circulation. — If the fotal
amount of the notes of the bank in circulation at any
time exceeds the amount authorized by this section,
the bank shall incur penalties as follows: If the
amount of such excess ig not over one thousand dol-
lars, a penalty equal to the amount of such excess:
if the amount of such excess is over one thousand
dollars and is not over twenty thousand dollars, a
penalty of one thousand dollars; if the amount of such
excess is over twenty thousand dollars and is not over

ML.B A 6
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one hundred thousand dollars, a penalty of ten thou-
sand dollars: if the amount of such excess is over
one hundred thousand dollars and is not over two
hundred thousand dollars, a penalty ol filty thou-
sand dollars: and if the amount of such excess 1=
over two hundred thousand dollars, a penalty ol
one hundred thousand dollars: R. 8. (. chap. 120,
see. 40, sub-sec. 2, in part.

These penalties are recoverable by the Attorney-General
of Canada or the Minister of Finance and Receiver-General

for the crown as provided in section 98,

{. Notes to be cancelled.—All notes heretofore issued
or re-issued by the bank, and now in circulation.
which are for a sum less than five dollars, or for a
sum which is not a multiple of five dollars, shall be
called in and cancelled as goon as practicable. R. S.
(. chap. 120, sec, 40, in part

STERLING NOTES IN BRITISH POSSESSIONS,

In 1899 the following Aet was passed to enable Can-
adian banks to issue sterling notes in other British posses-
sions.  The first bank to avail itself of the privilege was
the Bank of Nova Scotia, which has an office in Kingston,

Jamaica. The Act was assented to on the 10th of July,

1899, and is 62

3 Victoria, chapter 14.
1

|Issue of sterling notes.—Notwithstanding the provi-
gions of section 51 of the Bank Act, any bank to
which that Act applies may issue and reissue at an)
office or agency of the bank in any British colony or
possession other than Canada, notes of the bank pay-
able to bearer on demand and intended for circulation
in such colony or possession, for the sum of one
‘ pound sterling each, or for any multiple of such sum,
provided the issue or reissue of such notes is not
forbidden by the laws of such colony or possession.

»

Where redeemable.—The notes o issued shall be re-
deemable at par at any office or agency of the bank
in the colony or possession in which they are issued
for circulation, and not elsewhere, except as herein-
after specially provided: and the place of redemp-
tion of such notes shall be legibly printed or stamped
across the face of each note so issued.
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3. When redeemable in Canada.—In the cvent of the
bank ceasing to have an office or agency in any such
British colony or possession, all notes issued 1n
stch colony or possession under the provisions of this
Act shall become payable and redeemable at the par
value thereof (that is to say, at four dollars and
cighty-six and two-third cents per pound sterling)
in the same manner as notes of the bank issued in
Canada are payable and redeemable; provided always
that no notes issued for cireulation in a British eol-
ony or possession other than Canada shall be re-
issued in Canada and that nothing herein shall be
construed as authorising the issue or reissue by the
bank in Canada of notes payable to hearer on demand
and intended for eirculation for a sum less than five
lollars or for a sum which is not a multiple of five
dollars,

4. Included in returns.—The amount of the notes at any
time in circulation in any colony or possession, issucd
under the provisions of this Act shall, at the rate
of four dollars and eighty-six and two-third cents
per pound sterling, form part of the total amount
of the notes in cireulation within the meaning of
section 51 of the Bank Act, and, except as herein
otherwise specially provided, shall be subject to all
the provisions of the Bank Aect: but nothing herein
contained ghall enable the hank to inerease the total

; amount of its notes in circulation in Canada and
elsewhere bevond the limit fixed by the said section
51 of the Bank Act.]

52. Pledging notes prohibited.—The bank shall not

pledge, assign, or hypothecate its notes: and no ad-

vance or loan made on the security of the notes of a

bank shall be recoverable from the bank or its assets:

This whole section is new, and its provisions are intended

to prevent the repetition of irregularities which have taken

place in connection with more than one of the banks that

have failed within the last few vears, where attempts have

heen made to obtain fraudulent preferences by such irregn-
lar igsue or pledging of notes.

No bank should issue its notes except for bona fide cir-
culation, and when so issued they form a first chargk upon
its assets in case of insolvency: sec. 53.
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Penalty for pledging.—Every person who, being the
president, vice-president, director, principal partner
en commandite, general manager, manager, cashier,
or other oflicer of the bank, pledges, a
hypothecates, or authorizes, or 1s concerned in the
I""‘lf—'"' assignment or h_\]mllwr;nlum of the notes of
the bank, and every person who accepts, receives

1gns, ol

or takes, or authorizes or is concerned in the ac pt-
ance or receipt or taking of such notes as a pledge,
assignment or hypothecation, shall be liable to a fin
of not less than four hundred dollars and not more
than two thousand dollars, or to imprisonment for
not more than two years, or to both.

Penalty for improper issue.— I
the president, vice-president, director, principal part

ery person who, being

ner en  commandite, general manager, manager,

cashier, or other officer of a bank, with intent to
defraud, issues or delivers, or authorizes or 15 con

cerned n the issue

i delivery of notes of the bank
intended for cirenlation and not then in circulation,

and every person who, with knowledge of such
mtent, aceepts, receives or takes, or authorizes or is
concerned in the acceptance, receipt or taking of
such notes,—shall he guilty of a misdemeanor, and
liable to imprisonment for a term not exceeding
seven vears, or to a fine not exceeding two thousand
dollars, or to both.

Notes a first charge.—'The payment of the notes
issued or re-issued by the bank and intended for cir-
culation, and then in ecirenlation, together with any
interest paid or payable thereon as hereinafter pro
vided, shall be the first charge upon the assets of the
bank in case of its insolveney: and the payment of
any amount due to the Government of Canada, in
trust or otherwise, shall be the second charge upon
guch assets; and the payment of any amount due to
the government of any of the Provinces, in trust or
otherwise, shall be the third charge upon such assets:
R. 8. C. chap. 120, sec. 79, in part.

['ntil 1881 holders of notes ranked concurrently with

depositors and other unsecured creditors of a bank, after
the Act 43 Viet. l']);l]l. 22, sec. 12, |>|‘u\inl4'<1 that “ The
pavment of the notes issued by a bank and intended for

which
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circulation, then outstanding, shall be the first charge upon
the assets of the bank in case of its insolvencey.” The pro-
vision as to interest and as to the ranking of the Dominion
and Provincial Governments is new.

In the cage of the Bank of Prince Edward Island. which
existed under a provineial charter and never came under the
Dominion Bank Act, it was held that the Dominion Goy
ernment as a depositor had a right of priority over note
holders and other ordinary creditors, 7'he Queen v. Ban
of Nova Scotia, 11 8. (. Can. 1 (1885).

In the case of the Exchange Bank, which was under the
Bank Act and had its head office in Montreal, it was held
that the Crown was bound by the provisions of the Quebe

codes, which only gave the Crown priority in the cas {

certain officials accountable for its monevs, and that as a
depositor and ordinary ereditor of a bank in liquidation the
Dominion Government had no priority over the ordinary
creditors:  Exchange Bank v. The Queen, 11 App. Cas, 153
(18806).

Where by an arrangement with the Dominion Govern-
ment an insurance company made the deposit of $50,000
required by the Insurance Act with the Maritime Bank,
which was to pay the interest to the company, it was held
that this was not the money of the Crown, but was held
by the Finance Minister in trust for the company, and was
not subject to the prerogative of payment in full in priority
to other ereditors: Maritime Bank v. The Queen, 17 8. (',
Can. 657 (1889). The Provincial Government of New
Brunswick had moneys in the Maritime Bank when it failed.
The Supreme Court decided that under section 79 of R. N,
(. chap. 120, note holders had a right to priority over the
Government, and that the latter had priority over deposi-
tors and simple contract creditors: Maritime Bank v. Re-
corver-General, 20 S, C. Can, 695 (1889). The |i«|l1|'|;llnl'~ of

the bank appealed against the latter part of this judgment,

but it was affirmed by the Privy Council: [1892] A, €. 437,
If the present Act had been in force it would not have
affected the first of these cases, as it was gﬂ\'l'l'lh'\l l‘;‘ the
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provincial law; in the case of the Exchange Bank the Gov-

ernment would have obtained priority over other depositors,

2. Ranking of penalties.—The amount of any penalties
for which the bank is liable shall not form a charge
upon the assets of such bank, in case of its insol-
vency, until all other liabilities are paid.

The penalties for which the bank may become liable
under the Act are $500 for not holding forty per cent. of its
reserves in Dominion notes: sec. 503 up to $100,000 for over-
issue of circulation: sec. 51, sub-sec. 3; up to $500 for
doing business prohibited by sections 64 to T8 inclusive:
see. 793 $50 a day for not sending in monthly returns: sec.
85, sub-sec. 2; $500 a day for not sending in special
returns when required: see. 86, sub-sec. 2; $50 a day for
not sending in the list of shareholders: sec. 87, sub-sec.
3; and $50 a day for not reporting unpaid balances: sec.
88, sub-sce. 3.

These penalties are recoverable at the suit of Her
Majesty and belong to the Crown for the public uses of
Canada: sec. 98,

The following provision was added by section 10 of the
amending Act of 1900, to prevent the improper issue of its
notes by a bank after suspending payment :—

10. [Issue of notes.—The bank shall not, during any
period of suspension of payment of its liabilities,
issue or reissue its notes payable to bearer on de-
mand and intended for circulation, and if, after
any such suspension, the bank resumes business
without the consent in writing of the curator herein-
after provided for, it shall not issue or reissue any
of such notes until authorized by the Treasury Board
g0 to do, and every person who, being president, vice
president, director, general manager, manager, clerk
or other officer of the bank, issues or reissues, or
authorizes or is concerned in the issue or reissue of
such notes, and every person who accepts, receives
or takes, or authorizes or is concerned in the accept-
ance, receipt or taking of such notes from the bank,
or from such president, vice-president, director, gen-
eral manager, manager, clerk, or other officer of the
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bank, in payment, or part payment, or as security
for the payment, of any amount due or owing to such
person by the bank, is guilty of an indictable offence
and liable to imprisonment for a term not exceeding
seven years, or a fine not exceeding two thousand
dollars, or to both.] 63-64 Vict. chap. 26, see. 10,

Deposit with Minister of Finance.—Fvery bank to
which this Aect applies, and which is carry-
ing on its business at the time when this
Act comes into force, shall, within fifteen days
thereafter, pay to the Minister of Finance and
Receiver-General, a sum of money equal to two and
one-half per cent. of the average amount of its notes
in circulation during the twelve months next pre-
ceding the date of the coming into force of this Aet,
or if such bank has not been in operation for twelve
months, a sum of money equal to two and one-half
per cent. of the average amount of its notes in cir-
culation during the time it has been in operation:
and each bank shall, within fifteen days from and
after the first day of July, in the year one thousand
eight hundred and ninety-two, pay to the Minister
of Finance and Receiver-General such further sum of
money as is necessary to make the total amount so
paid by each bank to he a sum equal to five per cent.
of the average amount of its notes in circulation
during the twelve months next preceding the date
last mentioned,—which sum shall be adjosted an-
nually as hereinafter provided:

The provisiong for “The Bank Circulation Redemption
Fund ” provided for in this section are not found in any
former Bank Act. As its name indicates it is intended to
provide for the redemption of the notes of an insolvent

bank when this i

< not done within the specified time in the

ordinary course of the liquidation.

The banks to which the Act applies are those named in
schedule A. The Act came into force on the 1st of July,

1891: section 104.

2. The Merchants Bank of Prince Edward Island shall,

on or before the day upon which it hecomes subject
to the provisions of this Act, pay to the Minister of
Finance and Receiver-General such sum as appears

L D R S e S ot
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to the satisfaction of the Treasury Board to be equal
to two and one-half per cent. of the average amount
of its notes in circulation during the then preceding
twelve months; and shall further pay to the Minister
of Finance and Receiver-General, within fifteen days
from and after the first day of July in the year then
next following, such further sum as is necessary to
make the total sum paid by the said bank to be a sum
equal to five per cent. of the average amount of its
notes in circulation from the time the said bank be-
came subject to the provisions of this Act to the said
first day of July,~which sum shall be adjusted an-
wally as hereinafter provided:

The Merchants Bank of Prince Edward Island became
subject to the provisions of the Act of the 1st of March,
1892, in accordance with the minute of the Treasury Board
of the 24th of December, 1891, published in the Canada

Gazette on the 20th of February, 1892.

3. As to new banks. — The Minister of Finance and
Receiver-General ghall, upon the issue of a certificate
under this Act authorizing a bank to issue notes and
commence the business of banking, retain out of any
moneys of such bank then in his possession the sum
of five thousand dollars,—which sum shall be held
for the purposes of this section, until the annual ad-
justment hereunder takes place in the year then next
following, at which time the amount at the credit
of the bank shall be adjusted by payment to or by
the bank of such sum as is necessary to make the
amount at the credit of the bank to be a sum of
money equal to five per cent. of the average amount
of its notes in circulation from the time it commenced
business to the time of such adjustment, — which
sum ghall be adjusted annually as hereinafter pro-
vided:

Before the Minister of Finance can issue a certificate to
a new bank, it must have paid in to him at least $250,000:
sec. 13. When he issues his certificate he pays to the bank
the amount of its deposit, less the sum of $5,000 for
Bank Circulation Redemption Fund.”

w

he

I. Circulation redemption fund.—The amounts so paid,
retained, and kept on deposit as aforesaid shall form
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a fund to be known as “The Bank Circulation Re-
demption Fund,”—which fund shall be held for the
following purpose, and for no other, namely: 1In the
event of the suspension by the bank of payment in
specie or Dominion notes of any of its liabilities as
they accrue, for the payment of the notes then issued
or reissued by such bank, and intended for circula-
tion, and then in circulation, and interest thercon;
and the Minister of Finance and Receiver-General
shall, with respect to all notes paid out of the said
fund, have the same rights as any other holder of
the notes of the bank:

the liquidator of the insolvent bank does not redeem

the notes in circulation within two months after the suspen-

sion, the Minister of Finance may redeem them with the

moneyvs at the credit of the fund, and the amount of

these

notes, with interest from the date of the suspension,

will then be a first charge in his favor with other note

holders on the bank: sec. 53.

D

Fund to bear interest.—The fund shall hear interest
at the rate of three per cent. per annum, and it
shall be adjusted, as soon as possible after the
thirtieth day of June in each year, in such a way as
to make the amount at the credit of each hank con-
tributing thereto, unless herein otherwise specially
provided, equal to five per cent. of the average note
circulation of such bank during the then next pre-
ceding twelve months:

. Note circulation determined.—The average note cir-

culation of a hank during any period shall be deter-
mined from the average of the amount of its notes
in circulation, as shown by the monthly returns for
such period made by the bank to the Minister of
Finance and Receiver-General: and where, in any
return, the greatest amount of notes in circulation
at any time during the month is given, such amount
shall, for the purposes of this section, be taken to be
the amount of the notes of the bank in circulation
during the month to which guch return relates:

. Notes to bear interest.—In the event of the suspen-

sion by the bank of payment in specie or Dominion
notes of any of its liabilities as they accrue, the
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notes of such bank, issued or reissued and intended
for circulation, and then in circulation, shall bear
interest at the rate of [five] per cent. per annum,
from the day of such suspension to such day as is
named by the directors, or by the liquidator, receiver,
assignee or other proper oflicial, for the payment
thereof,—of which day notice shall be given by ad-
vertisement for at least three days in a newspaper
published in the place in which the head office of
the bank is situate; but in case any notes presented
for payment on or after any day named for payment
thereof are not paid, all notes then unpaid and in
circulation shall continue to bear interest to such
further day as iz named for payment thereof,—of
which day notice shall be given in manner above pro-
vided: Provided always, that in case of failure on
the part of the directors of the bank, or of the liqui-
dator, receiver, assignee or other proper official, to
make arrangements within two months from the
day of suspension of payment by the bank as afore-
said for the payment of all of its notes and interest
thereon, the Minister of Finance and Receiver-Gen- |
eral may thereupon make arrangements for the pay-

ment of the notes remaining unpaid, and all interest

thereon, out of the said fund, and shall give such

notice of such payment as he thinks expedient, and

on the day named by him for such payment all in-

terest on such notes shall cease, anything herein con-

tained to the contrary notwithstanding: but nothing

herein contained shall be construed to impose any

liability on the Government of Canada or on the ‘
Minister of Finance and Receiver-General beyond

the amount available from time to time out of the
said fund: 63-64 Viet. chap. 26, sec. 11,

If the amount at the credit of the fund should be insuf-
ficient to pay the notes in full with interest, it would appear
to be inequitable that interest should cease from the day
named as to those notes which cannot be then redeemed.
In the Act of 1890 the rate was six per cent., which was the
legal rate, at the time. By section 11 of the amending Act
of 1900, it was reduced to five per cent., the legal rate fixed
by 63-64 Viet. chap. 29.

8. Payments from fund.—All payments made from the

gaid fund shall be without regard to the amount
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.~ul|ll'i||lll('l| thereto \)‘\‘ the bank in I‘|‘.~lu-l'l of whose
notes the payments are made: and in case the pay-
ments from the fund exceed the amount contributed
by such bank to the fund, and all interest due or
accruing due to such bank thereon, the other banks
shall, on demand, make good to the fund the amount
of such excess, pro rata to the amount [which each
bank had or should have contributed to the fund at
the time of the suspension of the bank in respect of
whose notes the payments are made ;| and all amounts
recovered and received by the Minister of Finane
and Receiver-General from the bank on whose ac-
count such payments were made shall, after the
amount of such excess has been made good as afore-
said, be distributed among the banks contributing to
make good such extra pro rata to the amount con-
tributed by each: Provided always, that each of such
other banks shall only be called upon to make good
to the said fund its share of such excess, in payments
not exceeding in any one year one per cent. of the
average amount of its notes in circulation, — such
circulation to be ascertained in such manner as the
Minister of Finance and Receiver-General decides;
and his decision shall be final:  Amended by 63-614
Vict. chap. 26, see. 12.

When to be repaid.—In the event of the winding up
of the business of a bank by reason of insolvency or
otherwise, the Treasury Board may, on the applica-
tion of the directors, or of the liquidator, receiver,
assignee or other proper official, and on heing satis-
fied that proper arrangements have been made for
the payment of the notes of the bank and any in-
terest thereon, pay over to such directors, liquidator,
receiver, assignee or other proper official, the amount
at the credit of the bank, or such portion thereof as
it thinks expedient:

Management of fund.—The Treasury Board may
make all such rules and regulations as it thinks exped-
ient with reference to the payment of any moneys
out of the said fund, and the manner, place and time
of such payments, the collection of all amounts
due to the said fund, all accounts to be kept in con-
nection therewith, and generally the management of
the said fund and all matters relating thereto:
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11. Enforcement of payment.—The Minister of Financi
and Receiver-General may, in his official name, by
action in the Exchequer Court of Canada enforce
payment (with costs of action) of any sum due and
payable by any bank under the provisions of this
section,

The following additional provision as to the payment
of interest on the notes of a suspended bank was made by
wetion 13 of the amending Aet of 1900,

13. [When notes bear interest.—Notwithstanding any
thing to the contrary contained in section 54 of the
said Act, all notes of a bank which has suspended
payment, and all interest on such notes, which are
paid by the Minister of Finance and Receiver-General
out of “The Bank Circulation Redemption Fund
after the amount at the credit of such bank in the
fund, adding thereto all interest due or acerning due
on such amount, has been exhausted, shall bear in-
terest at the rate of three per cent. per annum from
the time such notes and interest are paid until such
notes and interest are repaid to the Minister of
Finance and Receiver-General by or out of the assets
of such bank.]

55. Notes payable at par.—The bank shall make such
arrangements as are necessary to ensure the circula-
tion at par in any and every part of Canada of all
notes issued or reissned by it and intended for ecir-
culation; and towards thiz purpose the bank shall
establish agencies for the redemption and payment
of its notes at the cities of Halifax, St. John, Char-
lottetown, Montreal, Toronto, Winnipeg and Vie-
toria, and at such other places as are, from time to
time, designated by the Treasury Board.

This is new law, and was enacted to secure the circula-
tion of all bank notes at par throughout the Dominion. It
will be seen that an agency for the redemption of its notes
must be established by each bank in the chief city of each
province. No other places have as yet heen designated by
the Treasury Board.

56. Redemption of notes.—The hank shall always receive

in payment its own notes at par at any of its offices,
and whether they are made payable there or not:
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2. The chief place of business of the bank shall always
be one of the places at which its notes are made pay-
able. R. 8. C. chap. 120, sec. 1.

57. Payment in Dominion notes.—The hank, when malk-
ing any payment, shall, on the request of the person
to whom the payment is to be made, pay the same,
or such part thereof, not exceeding one hundred
dollars, as such person requests, in Dominion notes
for one, two, or four dollars each, at the option of
such person: Provided always, that no payment,
whether in Dominion notes or bank notes, shall be
made in bills that are torn or partially defaced by
excessive handling. R. 8. (. chap. 120, sec. 42, in
part.

58. Signing of bonds, notes, etc.—The honds, obligations
and bills, obligatory or of credit, of the bank under
its corporate seal, and signed by the president or
vice-president, and countersigned by a cashier or
assistant cashier, which are made payable to any per-
son, shall be assignable by indorsement thereon; and
bills or notes of the bank signed by the president,
vice-president, cashier or other officer appointed by
the directors of the bank to sign the same, promising
the payment of money to any person or to his order,
or to the bearer, though not under the corporate seal
of the bank, shall be binding and obligatory on it in
like manner and with the like force and effect as
they would be upon any private person, if issued by
him in his private or natural capacity, and shal] be
assignable in like manner as if they were so issued
by a private person in his natural capacity: Provided
always, that the directors of the bank may, from
time to time, authorize, or depute any cashier, assist-
ant cashier or officer of the bank, or any director
other than the president or vice-president, or any
cashier, manager or local director of any branch or
office of discount and deposit of the bank, to sign
the notes of the bank intended for circulation. R. S.
C. chap. 120, sec. 43.

The present section.reverses the ordinary rule as to the
transfer of the two classes of documents covered by it.
Usually stricter rules prevail as to transferring instruments
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under seal than tosthose not under seal. Bonds, obliga-
tions and bills of the bank under its corporate seal made
pavable to any person are transferable by simple indorse-
ment without qualification. Bills or notes of the bank not
under its seal are placed on the same footing as similar
paper issued by a private person, and if they meet the re
quirements of the definition of a bill of exchange or promis
sory note would come under section 8 of the Bills of Ex
change Act, which provides that * When a bill contains
words prohibiting transfer or indicating an intention that it
should not be transferable, it is valid as between the parties,
but it is not negotiable.”

Take for example an ordinary bank deposit receipt with-
out the seal of the bank, payable to a person named. If it
contains the words, *“ Not transferable,” or other words to
that effect, it is not a negotiable instrument and is not
transferable by delivery or indorsement. It would be a
chose in action, and would required to be assigned in writing,
either on the document itself or hy a separate instrument
in order to give the assignee the right to sue in his own
name, according to the law of the respective provinces. See
the Ontario Judicature Act, R. 8. 0. chap. 51, sec. 58 (5);
. 8. Man. chap. 1, see. 3; Cons. Ord. N. W. T. chap. 41;
Rev. Stat. B. (. chap. 56, sec. 16 (17). In Quebee it would
come under Articles 1570 and 1571 of the Civil Code, which
would require that a copy of the instrument of sale should
he served on the bank before the purchaser could sue in
liis own name. Its not being negotiable would prevent any
holder acquiring greater rights under it than possessed by
the first holder.

59. Signing by machinery.—All bank notes and bills of
the bank whereon the name of any person intrusted
or authorized to gign such notes or bills on behalf of
the bank is impressed by machinery provided for
that purpose, by or with the authority of the bank,
shall be good and valid to all intents and purposes
as if such notes and bills had been subscribed in the
proper handwriting of the person intrusted or author-
ized by the bank to sign the same respectively, and
shall be bank notes and bills within the meaning of
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all laws and statutes whatever, and may be described
as bank notes or bills in all indictments and civil or
eriminal proceedings whatsoever:  Provided always,
that at least one signature to each note or hill must
be in the actual handwriting of a person authorized
to sign such note or bill. R. 8. C. chap. 120, sec. 44,

80. Unauthorized notes.—Every person, except a bank to
which this Act applies, who issues or reissucs, makes,
draws, or indorses any bill, bond, note, cheque or
other instrument, intended to circulate as money, or
to be used as a substitute for money, for any amount
whatsoever, shall incur a penalty of four hundred
dollars, which ghall be recoverable with costs, in any
court of competent jurisdiction, by any person who
sues for the same; and a moiety of such penalty shall
belong to the person suing for the same, and the
other moicty to Her Majesty for the public uses of
Canada: R. 8. C. chap. 120, sec. 83, sub-sec. 1.

Most of the penalties under the Act are recoverable by
the Crown under section 98; the present is hy an ordinary
qui lam action,

2. Unlawful intention presumed.—The intention to pass
any such instrument as money shall be presumed, if
it is made for the payment of a less sum than twenty
dollars, and is payable either in form or in fact to the
bearer thereof, or at sight, or on demand, or at less
than thirty days thereafter, or is overdue, or is in
any way calculated or designed for circulation, or as
a substitute for money; unless such instrument is a
cheque on some chartered bank paid by the maker
directly to his immediate creditor, or a promissory
note, bill of exchange, hond or other undertaking for
the payment of money, paid or delivered by the
maker thereof to his immediate creditor, and is not
designed to circulate as money or as a substitute for
money. R. 8. C. chap. 120, sec. 83, sub-sec. 2

61. Defacement of notes.—Every person who in any way
defaces any Dominion or Provincial note, or bank
note, whether by writing, printing, drawing, or stamp-
ing thereon, or by attaching or affixing thereto, any-
thing in the nature or form of an advertisement, shall
be liable to a penalty not exceeding twenty dollars.

This penalty is recoverable under section 98.
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62. Stamping counterfeit notes.—Fvery officer charged
with the receipt or disbursement of public moneys,
and every officer of any bank, and every person acting
as or employed by any banker, shall stamp or write
in plain letters the word “ counterfeit,” * altered
or * worthless,” upon every counterfeit or fraudulent
note issued in the form of a Dominion or bank note,
and intended to circulate as money, which is pre
sented to him at his place of business; and if such
officer or person wrongfully stamps any genuine note
he shall upon presentation, redeem it at the face
value thereof. 50-51 Viet. (']Iil]l. 17, sec. 1.

63. Imitation of notes.—Every person who designs, en
graves, prints, or in any manner makes, executes,
utters, issues, distributes, circulates or uses any busi
ness or professional card, notice, placard, circular,
handbill or advertisement in the likeness or simili
tude of any Dominion or bank note, or any obligation
or security of any Government, or

of any bank, is
liable to a penalty of one hundred dollars or to three

months’ imprisonment, or to both. 50-51 Viet. chap.
9

17, seec. 2.

This section has been repealed by section 981 of the

Criminal C'ode, 1892; but is substantially re-enacted as sec-

tion 442 of the Code. The offence is punishable by sum-
mary conviction before two justices of the peace.

BUSINESS AND POWERS OF THE BANK.

The legal relation between a bank and its customers in
their ordinary dealings is simply that of debtor and ereditor.
Money paid into a bank or placed to the credit of a customer
in the books of a bank is not impressed with any trust, and
there is nothing of a fiduciary nature in the relation between
the parties. The obligation of the bank is to pay a like
amount to the customer’s use on an order from him by a
cheque or otherwise as may have been arranged between
the parties.

(Clanadian banks are Banks of Issue, of Discount and of
Deposit. The 'sections relating to them as Banks of lssue
are those from 51 to 59 inclusive. The following sections
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from 64 to 83, inclusive, regulate and govern their opera-
tions as Banks of Discount, while section 84 relates to them
as Banks of Deposit.

Apart from issuing notes for circulation, and receiving
deposits, it may be said in a general way that banks are
only authorized to deal in money and documents for the
payment of money. These latter they may buy, sell, dis-
count, lend money upon, or take as collateral security for
loans. Except as authorized by the Act they are prohibited
from dealing in goods or lands, or lending money upon their
security. Section 64 lays down these powers in a general
way; 65 gives banks a lien upon the stock and dividends
of its debtors; 66 prescribes how they may deal with col-
lateral securities; 68 with mortgages taken as additional
seeurity; 67, 69, 70 and 71 with lands; 72 with mortgages
on vessels; and 73 to 78 inclusive with warchouse receipts,
bills of lading and analogous securities.

64. Branches—powers of bank.—The bank may open
branches, agencies and offices, and may engage in and
carry on business as a dealer in gold and silver coin
and bullion, and it may deal in, discount, and lend
money and make advances upon the security of, and
may take as collateral security for any loan made
by it, bills of exchange, promissory notes and other
negotiable securities, or the stock, bonds, debentures
and obligations of municipal and other corporations,
whether secured by mortgage or otherwise, or Do-
minion, Provincial, British, foreign and other public
securities, and it may engage in and carry on such
business generally as appertains to the business of
banking; but, except as authorized by this Act, it
ghall not, either directly or indirectly, deal in the
buying, or selling, or bartering of goods, wares and
merchandise, or engage or be engaged in any trade
or business whatsoever; and it shall not, either
directly or indirectly, purchase, or deal in, or lend
money, or make advances upon the security or pledge
of any share of its own capital stock, or of the capital
stock of any bank: and it shall not, either directly
or indirectly, lend money or make advances upon the
security, mortgage, or hypothecation of any land,
M'L.B.A, 7
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tenements, or immovable property, or of any ships or
other vessels, or upon the security of any goods,
wares and merchandise.  R. S, (', chap. 120, sees. 45,
16, 59 and 6O, in part.

Branches.—The system of Branch Banks adopted in
C‘anada was borrowed from Scotland. For some purposes a
hranch is treated as an independent institution, but for most
purposes it is considered as an integral part of the main
body,

For the payment of cheques it is considered as distinet
from the head office or other branches. A customer at one
branch is not entitled to present a cheque except at the
branch where his account is kept. If it is cashed at another
branch, for a holder, all parties are in the same position as
though it was on another bank: Woodland v. Fear, 7 E. & B.
519 (185%).

The same principle applies as to notice of dishonour or
protest. Each branch indorsing has a day to send notice to
the next preceding indorser:  Clode v. Bayley, 12 M. & W.
51 (1843); Prince v. Oriental Bank, 1. R. 3 A. C, at p. 352

(1878): Steinhoff v. Merchants’ Bank, 46 U. . Q. B, 25
(1881); The Queen v. Bank of Montreal, 1 Exch. Can, 1514
(1886): Fielding v. Corry, [1898] 1 Q. B. 268. A branch
cannot |\'l‘|'|l open after I‘x‘w'l\ill;{ notice that the head office
has suspended payment; but until such notice is received
18 :l|ll|ml‘ll‘\' to do business is not revoked.

But for most purposes a bank and its branches are in
law held to be one. Where notice affects the liability of a
bank, 1t is not necessary that it should be given to all the
branches. It is sufficient to give notice at the head office,
and this will be good against all the branches after a suffi-
cient time has elapsed to allow of its being sent from the
head office to the branches: Willis v. Bank of England, 4 A.
& E. 21 (1835).

Another resuit of treating a head office and a branch as
one, is, that entries of sums transferred or transmitted are

on the same footing as entries in the same office. A note
was paid in at the head office and transmitted to a branch
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where it was payable, and the signature there cancelled.
The head office was notified and the amount credited; but
before the customer was advised it was discovered that the
note should not have been marked paid. It was marked
“cancelled in error™ and the entries reversed.  Held that
the bank had a right to do so: Prince v. Oriental Bank, L. R.
3 A CL 325 (18T8).  See also Simson v, Ingham, 2 B. & C.
G5 (1823); Irwin v. Bank of Montreal, 38 U, (. . B. 375
(1876): Bain v. Torrance, 1 Man. R. 32 (1884).

Another result of this principle is that if a customer has
accounts at two or more branches, the bank may consolidate
them, and a cheque may be refused when there appears to
be money to his credit, if upon the whole there are not sufti-
cient funds:  Garnett v. MeKewan, 1. R. 8 Ex. 10 (1872):
Prince v. Oriental Bank, 3 A. (. at p. } (1818); Teale v.
Brown, 11 . 1. R. 56 (1894).

A bank is bound to know the amounts of it« own drafts,
and if one branch pays a draft drawn by another branch,
the amount of which had been fraudulently raised, the bank
cannot recover the money from the holder who has acted in
good faith: Union Bank v. Ontario Bank, 9 R. L. 631 (1879).

Where a bank has its head office in another provinee, but
has a branch in Ontario, it is deemed to be resident within
Ontario, and moneys deposited at a branch in that province
may be attached as debts due to the depositors: Wentworlle
v. Smith, 15 Ont. Pr. R. 372 (1893).

The bank as a dealer.—In the Bank Act, R. 8. (' chap.
120, it was provided by section 45, that a bank should not
“in any trade whatsoever except as a dealer in gold
and silver bullion, bills of exchange, discounting of promis-
sory notes and negotiable securities, and in such trade gen-
crally as appertains to the business of banking.” It will
be seen that the terms of the present Aet are more specific,
and that in addition to its right to discount, lend money,
make advances, and take certain collateral securities, which
will be considered further on, a bank is given express power
to deal “in gold and silver coin and hullion, bills of ex-
change, promissory notes and other negotiable securities,

engage
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or the stock, bonds, debentures and obligations of munici-
pal and other corporations, whether secured by mortgage
or otherwise, or Dominion, Provincial, British, foreign, and
other ,illlrli(' securities.”

“Dealing” in these instruments and securities, as contra-
distinguished from discounting or lending money or mak-
ing advances on them, would ordinarily mean buying and
gelling them outright without an indorsement of them by
the customer, or with an indorsement “ without recourse
when they are made payable to his order. This is the usual
way in which these instruments and securities, except bills
of exchange and promissory notes, are disposed of. 1In that
event the seller gimply warrants that they are genuine and
that he has a right to transfer them, and that he is not
aware at the time that they are valueless; practically the
same warranties as if he was selling coin or bullion. Bills
of Exchange Act, sec. 58, sub-sec. 3; Lewis v. Jeffery, M. L.
R. 7 Q. B. 141 (1875); Jones v. Ryde, 5 Taunt. 488 (1814):
Gompertz v. Bartlett, 2 E. & B. 489 (1853); Gurney v. Wom-
ersley, 4+ K. & B. 139 (1854); Nichols v. Fearson, 7 Peters
(U7, S.) 103 (1833).

The Bank Act of 1871 contained a provision similar to
that quoted above from R. 8. C. chap. 120. Like the latter,
it also authorized a bank to acquire and hold corporation
bonds and debentures as collateral security and to realize
upon them. It was held that this authorized a bank not
only to lend money on these securities, but also to purchase
them absolutely: Jones v. Imperial Bank, 23 Grant 269

(1876).

“Other securities ” in this section means securities of
the same kind as those mentioned, namely, gimilar to bills
of exchange and promissory notes. It would probably be
held to include cheques, bonds payable to bearer or a person
named, negotiable deposit receipts and the like.

Discounts.—By this section a bank is authorized to dis-
count *“ bills of exchange, promissory notes and other ne-
gotiable securities, or the stock, bonds, dehentures and
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obligations of municipal corporations, or Dominion, Pro-
vincial, British, foreign, and other public securities.” When
a bank discounts a negotiable instrument it really becomes
the purchaser, and the instrument becomes a part of its
assets.  The expression “discounting ” iz not, however,
usually applied to the acquisition of such bonds, debentures
and public securities. As a rule they are either hought
without the seller’s indorsement or they are received by the
bank as collateral security. * Discounting ™ is usually ap-
plied to bills of exchange and promissory notes not vet due,
and which the bank acquires from the drawer or indorser,
crediting him with the face of the instrument less the dis-
count for the time it has to run. 1f the customer does not
indorse it, it is a simple sale, and the seller only warrants
its genuineness, and is not responsible if the maker or ac-
ceptor does not meet it or subsequently becomes insolvent:
Gurney v. Womersley, 4 E. & B. 133 (1854).

Usually, however, the customer indorses the hill or note
discounted by a bank. This transaction is sometimes spoken
of as the bank lending him money on the security of the
instrument ; but such is not its real nature. It is in effect
a sale with warranty. The bill or note becomes the pro-
perty of the bank, absolutely, and it agrees to look in the
first instance to the acceptor or maker for payment, and
only to the customer in case of their default of payment
at maturity and notice to him of such default: C'arstairs v.
Bales, 3 Camp. 301 (1812); Morley v. Culverwell, © M, & W.
174 (1840); Rouquette v. Overmann, 1. R. 10 Q. B. 525
(1875); Re Gomersall, 1 Ch. D. 142 (1875).

A bank may discount a cheque as well as a bill or note.
If this is done without getting the customer’s indorsement
he cannot be sued upon it or directly for the money ad-
vanced him. When a cheque drawn upon one branch of a
bank, was presented for payment at another branch where
the holder was known to the officers and they cashed it for
him, it was held that the cheque was cashed on the credit
of the holder, and that the bank was, on its dishonor, en-
titled to charge him with the money he received: Woodland
v. Fear, 7 E. & B. 519 (185%).
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While discounted bills are current the bank has no lien
on the customer’s cash balance, and ought not to dishonor
his cheques during that time, if the account is in funds:
Bower v. Foreign Gas Co., 22 W. R. 740 (1874).

As a discounted bill is the property of the bank, it fol-
lows that if it is accidentally destroyed or lost, the loss falls
on the bank: Carstairs v. Bales, 3 Camp. 301 (1812).

Where the bank agreed with an indorser, who was a
surety for contractors, that all moneys earned should apply
on the discounted paper, and the bank without his consent
applied some of the moneys otherwise, the surety was held
to be discharge
(1893).

: O’Gara v. Union Bank, 22 8. €. Can. 404

Where a customer gave a bank a bill of exchange to dis-
count, it had no right to keep the bill and apply the pro-
ceeds on his former indebtedness without his consent:
Landry v. Bank of Nova Seolia, 29 N. B. 564 (1889); Fleck-
ner v. Bank of U. S., 8 Wheaton 338 (1823).

Collateral security. A bank may not oll|.\ discount the
negotiable instruments named in this section, but may also
make advances upon them, and take them as collateral or
further security for loans made by it. There is this difference
1o be noted between discounting and taking as collateral se-
curity. The former, as already stated, is a selling, and the
instrument discounted becomes the property of the bank
The latter is rather a pledging or hypothecating of the in-
strument, which remains the property of the customer, but
is subject to the lien of the bank for the amount of the
advances or loan, with interest and any other accessory
charges.  If such an instrument should be lost or destroyed,
without negligence, the loss, if any, would fall on the cus-
tomer and not on the bank.

When a bank receives as collateral security a negotiable
| instrument which is payable to bearer, or is indorsed in blank

I or indorsed in its favor, it becomes the holder of the paper
within the meaning of the Bills of Exchange Act,and can
exercise all the rights of a holder, one of which is that it
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may sue upon it in its own name. Such a pledging is a
negotiation of the instrument: Bills of Exchange Act, sec.
31, When the hank so acquires it before maturity, in good
faith, without notice of any defect in the title of the cus-
tomer, it holds it free from any defect of title of prior
parties: Ib. sec. 38.

The bank can sue upon such paper when it becomes due,
and before the maturity of the debt for the security of
which it was given as collateral: Shaw v. Crawford, 16 U.
C. Q. B. 101 (1857); Ross v. Tyson, 19 U, C. C. P. 2914
(1869): Ward v. Quebec Bank, Q. R. 3 Q. B, 122 (1894).

If it realizes more than its debt from its collaterals or
otherwise, it holds the surplus as a trustee for the customer.
who is entitled to it, and also to the surrender of any col-
laterals on hand after payment of the debt. The bank is
liable if it does not exercise due diligence in presenting such
collateral paper for payvment and giving notice to indorsers
in case of non-payment: Peacock v. Purcell, 14 ¢, B. N, 8.
128 (1863): Browne v. Commercial Bank, 10 U, (. Q. B. 129
(1852): Ryan v. MeConnell, 18 0. R. 409 (1889).

A power of attorney to sell, dispose of, assign and trans-
fer promissory notes does not give the right to pledge them
as gecurity for a loan: Jonmenjoy v. Watson, 9 A. (. 561
(1884).

Where a bank took a note indorsed by a customer as
collateral security for past advances amounting to $10,000,
and after the maturity of this note deposits amounting to
more than $100,000 were passed to his credit in the books
of the bank, it was held that in the absence of any agree-
ment as to the imputation of payments, they would be ap-
plied to the oldest debt, and the collateral was discharged,
the bank having no claim on the maker or the customer
who indorsed it: Exchange Bank v. Nowell, M. L. R. 3 8. (.
129 (1887).

A letter of gnarantee was given to secure advances on
certain accepted drafts discounted by a bank. It was de-
clared to be a continuing guarantee, The drafts were re-
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newed. It was held that the guarantee covered the re-
newals, although renewals were not expressly mentioned:
Brush v. Molsons Bank, Q. R. 3 Q. B. 12 (1893). The ex-
pression * collateral security ” is sometimes used in the
sense of a secondary, at other times in the sense of a prim-
ary security: Athill v. Athill, 16 Ch. D. 211 (1880).

Where a bank has received as collateral security bills or
notes or other securities, and also holds liable some person
who may occupy the position of a surety, care should be ex-
ercised in dealing with such securities if the surety is to be
held responsible. The law of Quebec on the subject is ex-
pressed in Article 1959 of the Civil Code: “The suretyship
i at an end when by the act of the creditor the surety can no
longer be subrogated in the rights, hypothecs and privileges
of such creditor.” This also expresses the law in the other
provinces where the English law prevails,

In the case of the Central Bank v. Garland, 20 O. R.
142 (1890), goods were sold for which the purchasers gave
their notes and also hire receipts, by which the property
remained in the vendor until the goods were paid for.
These notes were discounted through a third party, and the
bank was aware of the hire receipts being taken, but there

- wag no express contract in regard to them. It was held
that the hire receipts were ace

sory to the debt, and that
the bank was entitled to recover them from the assignec

of the vendor. This case was affirmed on appeal: 18 Ont.
A. R. 438 (1891).

A promissory note was given in payment of the price
of some real estate and was secured by mortgage on the
property. The note was indorsed to the Quebec Bank. It
was held that under Articles 1573 and 1574 of the Civil
Code the bank became entitled to the mortgage without
signification of the transfer and could even bring an hy-
pothecary action against the holder of the mortgaged
property: Quebec Bank v. Bergeron, 11 Q. L. R. 368 (1885).

| & The law in Ontario as to the right of the surety who
| pays to get an assignment of the securities held by the bank
|1 is contained in section 2 of the Mercantile Amendment
A

}
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Act, R. S. 0. chap. 145, which reads as follows: “Every
person who being surety for the debt or duty of another,
or being liable with another for any debt or duty, pays the
debt or performs the duty shall be entitled to have assigned
to him, or a trustee for him, every judgment, specialty, or
other security which is held by the creditor in respect of
such debt or duty, whether such judgment, specialty or
other security be or be not deemed at law to have been
satisfied by the payment of the debt or the performance of
the duty.” The Civil Code of Quebec is to the same effect:
“Art. 1950. The surety who has paid the debt is subrogated
in all the rights which the creditor had against the debtor.”

A bank received the note of a third party as collateral
security for a $200 note which it discounted. On maturity
of this latter note the maker paid $25 and gave his note
for $175. This did not relieve the maker of the note given
as collateral: Canadian Bank of Commerce v. Woodward, 8
Ont. A. R. 347 (1883).

When timber limits given to a bank as collateral
security were offered at auction and withdrawn, and subse-
quently sold at private sale for what was held to be a grossly
inadequate price, the bank was held liable for the differ-
ence between the sum obtained and the real value of the
limits:  Prentice v. Consolidated Bank, 13 Ont. A. R. 69
(1886).

If a bank agrees to give a customer a line of credit, ac-
cepting negotiable paper as collateral, 1t is not obliged, so
long as the paper remains uncollected, to give any credit
in respect of it; but when any portion of the collaterals is
paid, it operates at once as payment of so much of the cus-
temer’s debt, and must be credited to him: Cooper v. Mol-
sons Bank, 26 8. C. Can. 611 (1896). Affirmed in Privy
C'ouncil, 26 A. R. 571 (1898); 14 T. L. R. 276. A bank on
discounting a note received collateral security from a third
party, on condition that it would use diligence in collecting
the note. It renewed the note and released one of the
indorsers for a consideration. The depositor of the col-
lateral sued for and recovered it: Banque du Peuple v.
Pacaud, Q. R. 2 . B. 424 (1893).
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{GOTIABLE INSTRUMENTS,

This section authorizes banks to deal in bills of ex-
change, promissory notes and other “ negotiable securities.”
The expression “ negotiable securities ™ or “ negotiable in

truments ™ is used in two senses. It is frequently used to
describe any written security which may be transferred by
indorsement and delivery, or by delivery alone, so as to vest
in the holder the legal title, and thus enable him to sue
upon it in his own name. In a narrower and more technical
sense it applies only to those instruments which, like hills
of exchange, by indorsement or delivery before maturity,
vest in the bona fide holder for value not only the rights of .
the transferrer, but the right to claim the full amount for
which the instrument is drawn: Goodwin v. Robarts, L. R.
10 Ex. 337 (1875); Crouch v. Credit Foncier, 1. R. 8 Q. B.
at p. 381 (1873); Simmons v. London Joint Stick Bank,
[1891] 1 Ch. at p. 294,

The expression would seem to have been used in this

section in the latter sense as there is added “ or the stock,
bonds, debentures, and obligations of municipal and other
corporations, or Dominion, Provincial, British, foreign and
other public securities,” some of which would come within
the former meaning. All of these when in their usual

form, except *“stock” when used to designate capital or

shares, would be negotiable instruments in the wider sense; |

while some of them may come within that designation in
the narrower or more technical sense. In the broader
meaning 1t would include warchouse receipts and bills of
lading, which it is evident from subsequent sections were
not intended to be included. The powers conferred by the
present section were evidently intended to be confined to
money and securities for money.

Bills and notes. — Bills of exchange and promissory
notes both had a negotiable quality by the law merchant,

| and they have always been recognized as such in Canada,

! as well in the Province of Quebece through the French law,
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as in those provinces which derived their laws from Eng-
land. By far the larger part of the business of our Can-
adian banks is in the discounting of bills and notes,

For questions which may arise in connection with them
the reader is referred to the Bills of Exchange Act, 1890,
and works on that subject.

Cheques.—A cheque is defined by section 12 of the Bills
of Exchange Act as a bill of exchange drawn on a bank,
payable on demand. Cheques are negotiable in the same
sense and to the same extent as bills or notes. Being in-
tended for immediate payment, and not bearing interest,
they are seldom dealt in as negotiable securities. As a rule,
banks receive cheques on other banks or on their own
branches only for collection.

For the law on the subject of cheques, the reader is
referred to that portion of the Bills of Exchange Act and
the notes thereon, which is found in the present work fol-
lowing the schedules {o this Act.

Bank deposit receipts.—The instruments of this class
which were considered in the earlier Canadian cases were
not made payable to order or bearer, and so were held not to
be negotiable instruments under the law relating to promis-
sory notes as it then stood, so as to enable the holder hy
indorsement or delivery to recover in his own name. See
Mander v. Royal Canadian Bank, 20 U. (', C. P. 125 (1869):
Bank of Montreal v. Little, 17 Grant 313 (1870); Lee v.
Bank B. N. A., 30 U, C. C. P. 255 (1879): followed in Ar-
mour v, Imperial Bank, 15 C. 1. J. 391 (1895). In Vayer v.
Richer, 13 1. €. J. 213 (1869), the Quebee Courts held that
even when the receipt was payable to order it was not
negotiable. In the Privy Council, L. R. 5 C. P. 461 (1874),
it was said that there was “high authority in favor of con-
sidering it to he negotiable,” but the case was decided on
another ground.  In Re Central Bank, 17 O. R. 574 (1889),
it was held that the bank which had issued such a receipt,
payable to order, was estopped from denying its negotiable
character. Under section 8 of the Bills of Exchange Act,

T T T R P A oo
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il such a receipt contains words prohibiting transfer or in-
dicating an intention that it should not be transferable, it
would not be a negotiable instrument, but would be a chose
in action and require to be assigned in writing, in accord-
ance with the provincial law: In re Commercial Bank of
Manitoba, Barkwell's Claim, 11 Man. R. 494 (1897).

Such words would not prevent the depositor from thus
transferring the receipt and enabling the transferee to
draw the money. It would prevent its being transferred hy
indorsement or delivery under the law merchant or the
Rills of Exchange Act, and would prevent the transferce

from acquiring any greater rights than the transferrer had.
It would enable the bank to set up against the holder any
equities it might have against the depositor prior to the
transfer,

Such receipts have been held in the United States to be
negotiable instruments:  Miller v. Austin, 13 Howard, U. S.
218 (1851).

good donalio

They may also be the subject matter of a
mortis causa: Hewill v. Kaye, 1. R. 6 Eq. 198 (1868); In re
Mead, 15 Ch. D. 651 (1880); In re Dillon, 44 Ch. D. 76
(1890).

Municipal debentures.—Banks are also authorized to
deal in the stock, bonds, debentures, and obligations of
municipal corporations, to discount them, to lend money
and make advances upon their security, and to take them
as collateral security for loans. Nor are they restricted to
those issued by municipal bodies in Canada. Care, how-
ever, should be taken to see that they are authorized by
statute, and that the requirements of the statutes under
which they purport to have been issued have been complied
with.

Where the power to issue debentures for a given pur-
pose exists, but there has been some irregularity in connec-
tion with the passing of the by-law or non-compliance with

certain directions, the corporation is estopped from denying
the validity of the debentures in the hands of a bona fide
holder: Webb v. Commissioners of Herne Bay, L. R. 5 Q. B.
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G42 (1870); Confederation Life v. Howard, 25 0. R. 197
(1894): Board of Knox Co. v. Aspinwall, 21 Howard (U. 8.
539 (1858); Supervisors v. Schenk, 5 Wallace (U. 8.)
(1865); Pendleton County v. Amy, 13 Wallace (U. 8.) 20
(1871).

Where, however, the debenture refers to a by-law and
the by-law on its face shows that it is for a purpose not
authorized by law, the debenture is invalid: Confederation
Life v. Howard, 25 0. R. 197 (1894): Wiltshire v. Surrey,
2 B. C. R. 79 (1891): Marsh v. Fulton County, 10 Wallace
(7. 8.) 676 (1870),

Money paid for worthless debentures can be recovered
back, as money paid without consideration, or for a con-
sideration that has failed: Straton v. Rastall, 2 T. R. 366
(1788); Young v. Cole, 3 Bing. N. (. 724 (1837); Confedera-
tion Life v. Howard, 25 O, R. 197 (1894).

In 1855 by the Act of the old Province of Canada, 18
Vict. chap. 80, municipal debentures issued in Upper or
Lower Canada, payable to bearer were declared to be trans-
ferable by delivery, and those payvable to any person or
order, by indorsement; the holder for the time being hav-
ing the right to sue in his own name, and his title not being
liable to be impeached if he wag a bona fide holder for value
without notice.

Similar provisions are found in the municipal Acts now
in force in most of the provinces of the Dominion. See
the Ontario Municipal Act, R. 8. O. chap. 223, secs. 429 to
136; Municipal Code, Quebee, Arts. 981 to 987; R. S. (.
Arts. 4629, 4630; also the special Acts of incorporation of
the respective cities in the Province of Quebec; Rev. Stat.
Man. chap. 100, secs. 433 to 439; Rev. Stat. B. (. chap. 144,
sees, 100 to 109,

The negotiability of municipal debentures is sometimes
restrained by a provision for registration in the books of

the corporation.

They are usually issued for a term of years
under the corporate seal, with interest coupons pavable
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annually or semi-annually attached. It has been thought

that their being under seal would prevent their being
3 considered as negotiable instruments; but section 90
i of the Bills of Exchange Act shows that this is not an ob-

Jeetion in Canada. The coupons are generally in the form |

of ordinary promissory notes signed by one or more of the

officers who execute the debentures.

In Ontario such debentures have long heen held to be
negotiable, and bona fide holders for value have been pro
tected:  Anglin v. Kingston, 16 U, ', Q. B. 121 (1857);
Trust & Loan Co. v. Hamilton, ¥ U. (. C. P, 98 (1857):
Crawford v. Cobourg, 21 U, (. Q. B. 113 (1861); Seeally
MeCallum, 9 Grant 434 (1862).

In ‘)llvlwt' I|Ii'.\ have bheen held to be Ilng‘_‘)\l;llv‘u like
promissory notes, and in suing might be declared upon as
such:  FEastern Townships Bank v. Compton, 7 R. L. 446
(1871); Roxton v. E. T. Bank, Ramsay, A. (. 240 (1882);
Macfarlane v. St. Cesaire, M. L. R. 2 Q. B, 160 (1886);
St Cesaire v. Macfarlane, 14 8. (. Can. 738 (1887); Oltawa

i v. M. 0. & W. Ry. Co., 14 8. (. Can. 193 (1886); Ponliac
v. Ross, 17 S. C. Can. 406 (1890),

In the United States, such municipal bonds, negotiable
in form, notwithstanding they are under seal, are clothed
with all the attributes of commercial paper, pass by

delivery or indorsement, and are not subject to equities
(when the power to issue them exists), in the hands of

: holders for value before maturity without notice: 1 Dillon,
i Municipal Corporations, 4th ed., secs. 486, 513: See C'rom-
: well v. Sae. Co., 96 U. 8. 51 (1877).

Decisions conflict as to whether coupons are entitled to
grace. The weight of authority is in favor of their being
payable on the very day of maturity without grace: 2
Daniel, secs. 1490a, 1505.

Coupons dishonored bear interest from their maturity:
R. 8. 0. chap. 51, sec. 114 (2); C. . 1069, 1077.

Company stock or shares.—Banks are also authorized to
“deal in, discount, and lend money and make advances upon
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the security of, and take as collateral security for any loan
made by it, the stock, bonds, debentures, and obligations
of corporations, whether secured hy mortgage or otherwise;”
their powers as to dealing in these securities being the same

as with regard to bills of exchange and promissory notes,

The word “stock ™ in this section would include not
only such corporation bonds and debentures as are some-
times called stock, and debenture stock when authorized by
statute, but also the shares or capital stock of joint stock
and other companies. These latter are not negotiable in
the ordinary sense, but are usually assigned or transferred
in the books of the company in accordance with the provi-
sions of the governing statute or hy-laws.

The power of a bank to “deal in” the stock of such
corporations would probably not be held to justify their
dealing in them as brokers, investors or speculators. By
acquiring a controlling interest, for example, in trading or
loan companies they might come within the spirit of the
prohibition as to engaging in trade, or lending upon mort-
gage. Their dealing in them should be in the way of a
banking business. In Re Barned’s Banking Company, 1. R.
3 Ch. 105 (1867), similar words were, however, held to
authorize a company to take shares in another company. In
the Royal Bank of India’s Case, L. R. 4 Ch. 252 (1869),
Selwyn, L.J., said: “TI entirely agree with the judgment of
Lord Cairns in the case of Barned’s Banking Company,
that there is not, either by the common or statute law, any-
thing to prevent one trading corporation from taking or
accepting shares in another trading corporation. . . . 1
apprehend that making advances upon shares in public com-
panies is within the ordinary course of the dealing of
bankers. .. Then it is said that the consequence is
one of very great hardship, as involving the shareholders
in the Royal Bank of India in a great number of liabilities
in respect of other companies with which they had nothing
to do, and many cases have been suggested in argument,
such as that of bankers becoming partners in a brewing

company, or a shipping company, or many other things with
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which, in their own articles of association, they had no
connection whatever. But I think the answer to that is,
that such dangers are necessarily ‘avolved in lending money
upon securities of this kind.”

The only prohibition is as to its own stock or the stock
of another bank.

Even where certificates are issued to represent such
shares or stock they are not recognized in England as being
negotiable. See Swan v. N. B. Australasian Co., 2 H. & .
175 (1863); France v. Clark, 26 Ch. D. 257 (1844): London
& County Bank v. River Plate Bank, 20 Q. B. D. 232 (1887):
Sheffield v. London Joint Stock Bank, 13 A. C. 333 (1888);
Colonial Bank v. Cady, 15 A. (\. 267 (1890).

In the United States they are not considered to be
negotiable; but are said to be quasi-negotiable or assignable,
being generally subject to certain restrictions in the charter
or by-laws of the company. See 2 Daniel, secs. 1708, 1709,

Where a bank held shares of a joint stock company as
collateral security, it was held not to be liable for calls on
such shares: Railway Advertising Co. v. Molsons Bank, 2 L.
N. 207 (1879); Exchange Bank v. C. & D. Savings Bank, M.
L. R. 6 Q. B. 196 (1887). But in Re Central Bank, Home
Savings & Loan ('0.’s Case, 18 Ont. A. R. 489 (1891), where
the loan company was authorized to lend money on bank
ghares, and accepted transfers, absolute in form, it was
held liable for calls.

Under the Act of 1871, as amended in 1879, a bank
could not make loans on the stock of a joint stock company,
and no action would lie on behalf of a bank claiming to have
made a loss on such a loan induced by false reports of
directors of the company: Bank of Montreal v. Geddes, 3 1.,
N. 146 (1880).

When a bank has advanced money on the stock of a com-
pany it is not obliged to sell the stock before bringing an
action against the directors of the company for having made
false reports and for paying dividends not justified by the
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profits, and thereby unduly inflating the price of the stock
and inducing the bank to lend upon it: Montreal C. & D. Sar-
ings Bank v. Geddes, 19 R. L. 684 (1890).

Bonds or debentures of other corporations.—Banks may
also deal in these securities in the same manner as with
bills and notes. Railway and other commercial corpora-
tions incorporated by special Dominion or Provincial Acts
are .saally authorized to issue bonds or debentures up to a
certain limit, which are secured by a lien or mortgage on
the undertaking made in favor of trustees for the holders
of the bonds. Companies incorporated hy Dominion letters
patent may also issue bonds or debentures for horrowed
money: R. 8. C. chap. 119, sec. 37. In Ontario, by R. 8. 0.
chap. 119, sec. 38, bonds and debentures of corporations, if
payable to bearer, are transferable by delivery, and if to
order, by indorsement and delivery, and the holder may sue
in his own name. Other provinces have similar provisions.

See Bank of Toronto v. Cobourg P. & M. Ry. Co., 7 0. R.
1 (1884), where bonds are compared to promissory notes; and
Desrosiers v. Montreal P. & B. Ry. (0., 6 L. N. 388 (1883),
ag to coupons.

In England such bonds and debentures of both home
and foreign companies have frequently come before the
Courts. Even when they were made payable to order or
bearer, the transferee has sometimes been denied the right
to sue in his own name, although as a general rule the com-
pany which has issued such securities has been held to be
estopped from denying their negotiability. The course of
the jurisprudence has been towards placing such instru-
ments more nearly on the same footing as bills and notes.
The case of Sheffield v. London Joint Stock Bank, 13 A. C.
333 (1888), in the House of Lords, was understood to have
somewhat restricted their negotiability. This interpreta-
tion was put upon it in Simmens v. London Joint Stock
Bank, [1891] 1 Ch. 270; but the House of Lords, in revers-
ing this latter decision, explained that the Sheffield judg-
ment was based upon the particular facts of that case. For

M'LB.A 8
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a full discussion of the law as to such honds or debentures
in England: see Re Blakely Ordinance Co., 1. R, 3 Ch, 154
(1867); Re Natal I'nvestment Co., ibid. 355 (1868); Re General
Estates Co., ibid. 758 (1868); Re Imperial Land Co., L. R.
11 Eq. 478 (1871): Webb v. Commissioners of Herne Bay, L.
R. 5 Q. B. 642 (1870); C'rouch v. Credit Foncier, 1. R. 8 Q.
B. 374 (1873); Goodwin v. Robarts, 1 A. (. 476 (1876): Re
Romford C'anal Co., 24 Ch, D. 85 (1883); London Joint Stock
Bank v. Simmons, [1892] A. C. 201.

Certain debentures issued by an English company and
payable to bearer had conditions indorsed on them which
prevented their being promissory notes. Plaintiffs who
owned them kept them in a safe, the key of which was
entrusted to their secretary. The latter fraudulently
pledged them to defendants, who made the advances in
good faith, It was proved that commercial usage had for
many years treated such debentures as negotiable instru-
ments transferable by delivery. It was held that although
plaintiffs were not estopped by their conduct from denying
defendants’ title, yet the latter were entitled to hold them
as transferable by mere delivery, and that Crouch v. Credit
Foncier had been in effect overruled by Goodwin v. Robarts:
Bechuanaland Exploration Co. v. London Trading Bank,
[1898] 2 Q. B. 658.

Where an agent in possession of debentures of a cor-
poration, payable to bearer, which are past due, but on
which interest is being paid, pledges them for an advance
for himself, the fact that they are past due does not destroy
their negotiable character, and is not alone sufficient to put
the person advancing the money on his guard. Nothing
short of bad faith will affect his title. The fact that they
are past due does not affect persons claiming ownership, who
are not liable as makers or indorsers. A negotiation of
such debentures is not subject to Articles 1487, 1488, 1489
and 1490 of the Civil Code as to sales by persons who are
not the owners of the things sold: Macnider v. Younyg, Q. R.
3 Q. B. 539 (1894). This judgment was affirmed in the
Supreme Court where it was also held (following In re
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European Bank, 1. R. 5 Ch. 338), that a person taking
such instruments after maturity, took them subject not
only to the equities of prior parties to them, but also to
the equities of third parties: Young v. Macnider, 25 8. C.
Can. 272 (1895).

In the United States such bonds, as well as those issued
by the Federal and State Governments, and by municipali-
ties, if made payable to order or bhearer, are generally con-
gidered to be negotiable in the highest sense of that term,
as are also the interest coupons: 2 Daniel, secs. 1186 to

51%a.

On account of having the latter attached they are fre-
quently called “ Coupon Bonds.” 1f the bond is secured
by a mortgage, this covers the coupon and interest on it if
not paid on presentation at maturity. Neither the mort-
gage security, nor the informal nature of the coupons pre-
vents their being negotiable instruments: 2 Daniel, secs.
1486 to 1517, Venables v. Baring, [1892] 3 Ch. 527.

Government securities. — Banks are also authorized to
deal in “ Dominion, Provincial, British, foreign and other
public securities.” These bonds or debentures are usually
in the form of negotiable instruments, payable to order or
bearer. In the English Courts the question of the nego-
tiability of foreign Government bonds has often come up.
The question to be decided has been held to be, whether
they were treated as negotiable in the English money mar-
ket, if consistent with what appeared on their face, and not
simply whether they were made payable to order or bearer,
or whether they were considered to be negotiable in foreizn
countries. See Glyn v. Baker, 13 East 509 (1811), as to
East India Bonds; Gorgier v. Mieville, 3 B. & C. 45 (1821),
as to Prussian Government bonds; Lang v. Smyth,
7 Bingham 284 (1831), as to Neapolitan bonds: Ally.-
Gen. v. Bouwens, 4 M. & W. at p. 190 (1838), as to Russian
and Danish bonds; Heseltine v. Siggers, 1 Exch. 856 (1848),
as to Spanish stock; Picker v. London & County Bank, 13
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Q. B. D. at p. 518 (1887), as to Prussian Government bonds.
The course of the jurisprudence is in the direction of favor-
ing the negotiability of such instruments.

Letters of credit.—A letter of credit is not a negotiable
instrument: Orr v. Union Bank, 1 Macq. H. L. at p. 523
(1854); British Linen Co. v. Caledonian Ins. Co., 4
Macq. 107 (1861). A circular note is a letter of credit in
which the person in whose favor it is granted carries with
him a letter containing the signature to be shewn to the
correspondents of the bank to whom the note may be pre-
gented. This is called a letter of indication: Conflans Stone
Quarry Co. v. Parker, 1. R. 3 C. P. 1 (1867). A bank can-
not deal in such securities as a “letter of credit” signed
by the Provincial Secretary of Quebec without the authority
of an order in council, which is dependent upon the vote of
the legislature, and therefore not a negotiable instrument
within the Bills of Exchange Act or the Bank Act: Jacques
Cartier Bank v. The Queen, 25 8. C'. Can. 84 (1895).

A bank cannot revoke a letter of credit at pleasure; but
alter notice of revocation has been given to the holder, he
is not bound to present it for acceptance in order to recover
from the bank: Bank of Toronto v. Ansell, 5 1.. N. 408 (1873).

Post-office orders.—A post-office money order is not a
negotiable instrument: Fine Art Society v. Union Bank, 17
Q. B. D. at p. 713 (1886).

A general banking business.—In addition to the right
to issue notes for circulation and to receive deposits given
in other sections, and in addition to the special powers as a
bank of discount enumerated in the earlier part of this sec-
tion, a bank is authorized to ““engage in and carry on such
business generally as appertains to the business of banking.”
This, of course, is subject to the limitations and restrictions
contained in the Act.

“«

A bank, like any other corporation, has the right to do
such acts and to enter into such contracts as may he neces-
sary to enable it to carry out the object of its incorpora-
tion, or to exercise the powers that are either expressly or
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by implication conferred upon it by the Aect. Section 63
gives it the power to acquire real estate for its own use, and
to dispose of the same. Sections 65, 69, 70 and 78 show
how it may dispose of stock, lands and merchandise in which
it may not traffic, but which come into its possession in-
directly through its dealings authorized by the Act.

A branch of general banking business not specified in
the Act is the collection of bhills and other negotiable in-
struments for its customers. The bank presents them for
payment, and if paid, places the amount, less its charge for
collection, to the credit of the customer. Such instruments
while in the custody of the bank remain the property of
the customer, subject to any lien the bank may have, if it
allows the customer to draw against them, or if it places
the amount to his credit before it is paid. The bank may
sue the other parties to the bill if it is not paid; but cannot
sue the customer unless it has a lien on the bill for an
advance, overdraft or other liability: Ew parte Schofield, L.
R. 12 Ch. D. 337 (1879); Misa v. Currie, 1 A. C. 554 (1876).
The bank is liable for any loss that may arise from not duly
presenting the bill for payment, or for not giving due notice
of dighonor: Steinhoff v. Merchants Bank, 46 U, . Q. B.
25 (1881). The bhank may make a
such services.

asonable charge for

A similar rule would apply where a customer delivers a
bill to a bank to get accepted for him. TIn case acceptance
is refused and the bank fails to inform the customer, it will
be liable for any damage arising from such neglect: Van
Wart v. Wooley, 3 B. & C. 439 (1824); Bank of Van Diemen’s
Land v. Bank of Victoria, L. R. 3 P. C. 526 (1871).

When a bank receives a note for collection and in the
regular course of business places the same in the hands of
a responsible and solvent agent, it is not liable for the loss
of the note in the mails. In any case the offer of the bank
to give security to the makers and endorser that they would
never be troubled if they paid the note was sufficient: Lit-
man v. Montreal City & District Savings Bank, Q. R. 13 8.
C. 262 (189%).
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Directors of a bank, without special authorization, have
power to borrow such sums as may be required to meet the
liabilities of the bank, and to give a promissory note or other
usual acknowledgment therefor. The fact that the en-
gagement to repay was accomplished by other stipulations
that were ultra vires would not discharge the bank from
liability to repay the loan or render the note invalid: Bank
('f Australasia v. Breillat, 6 Moore P. C. 152 (1847).

Authority to- carry on such business as generally apper-
taing to the business of banking covers the case of a
bunk guarantecing payment to the vendors in England of
the price of goods sold to a customer in Montreal, on hav-
ing the bills of lading addressed directly to the bank, and
does not come within the prohibition as to dealing in mer-
chandise: Molsons Bank v. Kennedy, 10 R. L. 110 (1879).

Where a bank discounted a draft on the assurance that
the acceptor of a maturing bill would accept it, and a cheque
for the proceeds was sent to the acceptor with a statement
of what had occurred, and the latter kept the cheque and
retired the maturing bill with it, but refused to accept the
new one, he was held liable to the bank for the amount:
Torrance v. Bank of British North America, 1. R. 5 . (.
246 (1873).

In a case very similar to the foregoing, Dunspaugh v.
Molsons Bank, 23 1., . J. 57 (1878), where the bank made
advances after being gshown a telegram from the acceptor
that he would accept a renewal, it was held entitled to re-
cover the amount of its advances from the acceptor, who
declined to accept the renewal. Again, where the drawer
telegraphed the acceptor to draw on him for the amount
of a maturing bill, and a bank, on seeing the telegram, ad-
vanced the money to retire the maturing bill, its claim
against the drawer, who refused to accept the new bill, was
maintained: Bank of Montreal v. Thomas, 16 0. R. 503
(1888).

\ A manufacturer discounted with a bank an unaccepted
draft on a customer, and at the same time assigned to the
BE | bank the claim for the price of the goods. The customer
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refused to accept the draft, but remitted the money to the
seller who had become insolvent and it came into the hands
of his curator.  The latter claimed that the bank had
no power to accept such an assignment. It was held that
the transaction was authorized by the present section and
also by section 74 of the Bank Act: Merchants Bank v.
Darveau, Q. R. 15 8. (. 325 (1898).

Bankers are subject to the same principles of law as
ordinary agents, and when they receive a hill for collection
cannot bind the principals by setting off the amount of the
bill against a balance due by them to the acceptor, or other-
wise than by receiving payment in money only: Donogh v.
Gillespie, 21 Ont. A, R. 292 (1894).

A firm of contractors, in pursnance of an agreement
with an indorser of a note discounted, assigned to a bank
moneys which would be coming to them on a railway con-
tract, and gave the manager a power of attorney to collect
the money. It was held that the bank might under its
general powers take an assignment of such a chose in action
as additional security: Molsons Bank v. Carscaden, 8 Man.
R. 451 (1892).

A bank is not authorized to enter into a contract of
suretyship guarantecing tht payment by a customer of the
hire of a steamship under a charter party, and where the
bank has derived no benefit from such a contract a claim
against it under such circumstances will be dismissed:
Johansen v, Chaplin, M. T.. R. 6 Q. B. 111 (1889); Watts v.
Wells, M. L. R. ¥ Q. B. 387 (1890).

A Milwaukee bank sent to a Toronto bank a bill drawn
at forty-five days, together with a bill of lading for wheat.
It was held that in the absence of instructions the latter
bank was right in giving up the bill of lading on the hill
being accepted. Evidence of usage in the United States
and Canada was given. It was held that the latter alone
was relevant:  Wisconsin Bank v. Bank of British North
America, 21 U. C. Q. B. 284 (1861). To the same effect,
Goodenough v. City Bank, 10 U, C. . P. 51 (1860).
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Where a customer deposits a cheque for collection and
it is passed to his credit, the bank has a right to charge it
back when it is dishonored, even when the customer did not
endorse it: Owens v. Quebec Bank, 30 U, C. Q. B. 382 (1870).

Where the directors of a bank are authorized to deal
with money, to advance money, to take money from their
customers, to indorse bills, and to do a general banking
business, they have power, when the formation of a company
is of importance to the bank, to guarantee the payment of
interest on the debentures of the company: In re West of
England Bank, 14 Ch, D. 317 (1880).

When a bank receives for collection, without special in-
structions

a cheque on a bank in the same place, it should
present it either the same day or the next business day; if
on a bank in another place, it should be forwarded within
the same delay: Redpath v. Kolfage, 16 U. C. Q. B. 433
(1858); Owens v. Quebec Bank, 30 ibid. 382 (1870): Boyd
v. Nasmith, 17 0. R. 40 (1888): Blackley v. McCabe, 16 Ont,
A. R. 295 (1889); Sawyer v. Thomas, 18 ibid. 129 (1890):
Marler v. Stewart, 2 Stephens, Que. Dig. 111 (1878); Hey-
wood v. Pickering, L. R. 9 Q. B. 428 (1874).

The same diligence should be used in presenting for pay-
ment a bill payable on demand,’and for presenting for ac-
| ceptance a bill entrusted to the bank for that purpose. If
a bill is not accepted within two days after it is presented
for acceptance, it should be treated as dishonored: Bills of
Exchange Act, sec. 42.

A bank gave an open letter of credit for £15,000, and
requested parties negotiating bills under it to indorse par-
ticulars on the back of it. Bills were drawn under it, and
when negotiated were indorsed as requested. The baunk

failed; and the party to whom the letter was given was in-

1 debted to the bank apart from these bills, The bank was
held liable to the holder of the bills, irrespective of the
state of the account between it and the party to whom the
letter was given: Agra & Masterman’s Bank, Ex parte Asiatic
Banking Corporation, L. R. 2 Ch. 391 (1867).
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A bank opened two accounts with a customer, a loan
account and a drawing account. It closed the latter by
transferring the balance to the loan account in reduction
of the customer’s debt. At the time there were bills and
cheques of the customer outstanding, which on being pre-
sented were dishonored. It was held that in view of the
course of dealing, the bank was not entitled to close the
current account without a reasonable notice, and the cus-
tomer recovered £500 damages: Buckingham v. The London
and Midland Bank, 12 'T. L. R. 70 (1895).

A firm of stockbrokers had two accounts with their
bankers, a current account and a loan account. They had
deposited as security for their general indebtedness bonds
and shares belonging to clients, but the bankers did not
know these were not their own. The brokers failed, having
a balance to their credit on the current account, and owing
the bank on the loan account. The bankers sold the securi-
ties for more than the total amount due on the loan account,
It was held that the two accounts should be treated as one;
that the bankers should apply the balance to the credit of
the current account in reduction of the amount due on the
other, and use the proceeds of the securities only to pay
the balance, the surplus belonging to the owners of the
securities. Two days before the stoppage of the brokers a
client had sent them a cheque to pay for some stock they
had purchased for him. They paid this in to their current
account, and the purchase was not completed. Held, that
the client had no equity on the balance of the current ac-
count as against the owners of the securities: Mutton v.
Peat, [1900] 2 Ch, 79.

Banks as bailees.—Sometimes banks keep for safety
boxes of valuables, such as plate, jewellery, ete., for their
customers. If they make a charge for this, they would incur
the same responsibility as other depositaries or bailees. 1f
on the other hand, as is usually the case, they do it without
making a charge, they will be liable only in the case of
gross negligence. Where a box containing securities was
kept in the.inner vault of a bank and was stolen by the
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cashier, the Privy Council held that the owner could not
recover as no charge was made for the service: Giblin v.
McMullen, L. R. 2 P. C. 317 (1868). In the case of such
deposits the Statute of Limitations or preseription does
not begin to run until after a demand has been made on the
bank for (lc'li\'n'l'i\'ul' the [H'ulu'l'i)': In re Tidd, Tidd v.
Overell, [1893] 3 Ch. 154.

Business prohibited to banks.—A bank being created for
the purpose of carrying on a banking business, anything
outside of that would be beyond its scope. There are, how-
ever, certain transactions or lines of business, more or less
connected with banking, which it might be claimed that a
hank had a right to engage in if not specially prohibited.

Subject to the exceptions named in the Act, these are
laid down in the present section as follows:

1. A bank is prohibited from dealing in the buying or
selling or bartering of goods, wares and merchandise, or
engaging in any trade or business whatsoever. The excep-
tions are contained in sections 68, 73, 74, 75 and 76, which
relate to property which a bank may acquire through a
valid chattel mortgage, warchouse receipt, bill of lading or
security. Such goods, wares and merchandise may be dis-
posed of as pointed out in sections 68 and 78.

In Radford v. Merchants’ Bank, 3 0. R. 529 (1883), a
bank sold goods which it had acquired by means not recog-
nized by the Act, and was sued for breach of warranty, It
was held that the action would not lie, as the bank was pro-
hibited from selling goods.

In Ayers v. South Australia Banking Co., 1. R. 3 P. C.
548 (1871), a similar prohibition was considered, and it
was said that it would not prevent the property from pass-
ing or the purchaser from the bank getting a good title to
the goods.

2. A bank is also prohibited from purchasing, or dealing
in, or lending money, or making advances upon the security
of any pledge of any share of its own capital stock, or the

capital stock of any bank. This prohibition ‘is absolute.
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If directors should undertake to buy up shares with the
bank’s money in order to keep up the price of the stock or
for any other purpose, they would be personally liable:
MeDonald v. Rankin, M, 1. R. 7 S. C. 44 (1890),

In the winding up of the Central Bank, a question was
raised as to shares which the cashier had purchased for the
bank and which he had subsequently disposed of. It was
held that the purchasers could not set up this illegality so
as to escape payment of the double liability to the liqui-
dators: Nasmith’s Case, 16 0. R. 293 (1888). See Stone v.
City and County Bank, 3 C. P. D. 282 (1877). A person
who had shares transferred to him on behalf of the bank
is also responsible for the double liability on the winding
up: Henderson’s C'ase, 17 0. R. 110 (1889).

It is unnecessary, however, for a bank to take security
upon its own stock held by a debtor, as section 65 gives it a
privileged lien on such stock and its dividends until the
debt is paid. Sections 35 and 38 also give it the power 1o
prevent the transfer of any such stock until all liabilities to
it are cleared off. This applies not only to debts due but
also those to mature. In the case of The Exchange Bank
v. Fleteher, 19 S, C. Can. 278 (1890), it was assumed that
under the Act of 1871 as amended in 1879, a bank had no
authority to lend upon the security of the shares of another
bank. Such shares were transferred to the managing direc-
tor of the Exchange Bank as security for advances made
by the latter. He fraudulently pledged them to another
bank for his private debt and absconded. Tt was held that
the prohibition to make advances on such security appiied
to the bank lending, and not to the borrower, and the loan
having been repaids the Exchange Bank was condemned to
return the shares or to pay their value,

3. A bank is also prohibited from lending money or
making advances upon the security, mortgage, or hypothe-
cation of any land, tenements or immovable property. It
may, however, take a mortgage on land by way of additional
security for debts contracted to it in the course of its husi-
ness: sec. 68. See the notes under that section as to how
this provision has been interpreted.
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Under the Act of 1871, it was held that the cashier of a
bank who had indorsed notes for a customer of the bank
might, if in good faith, take a mortgage on the customer’s
real estate to protect himself on the indorsements: Thi-
baudeau v. Beaudoin, 3 1. N. 306 (1880).

L. A bank is also prohibited from lending money or mak-
ing advances upon the security, mortgage or hypothecation
of any ship or vessel, except that it may take a mortgage on
them by way of additional security: sec. 68; and it may
advance money for aiding in the building of ships or ves-

sels: sec. ¥2. See the notes to these sections.

5. A bank is also prohibited from lending money or
making advances on the security of any goods, wares and
merchandise, except as it may lend upon chattel mortgage
by way of additional security for debts contracted: sec. 63:
or on a bill of lading or warchouse receipt under section 73:
or on a security under section 74. See the notes to these
sections and to section 75.

As to what would be the result of a bank’s doing o1
attempting to do any of the acts prohibited in this section
it would be difficult to lay down any general rule, as each
case would be governed largely by its particular circum-
stances. In the first place the bank would be liable to the
penalty of $500 for each violation, which would be payable
to the Dominion Government: secs. 19 and 98.

In the next lllalm‘ it is to be observed that these acts,
in so far as they do not come within the exceptions in other
scctions, are not only ultra vires in the sense that they are
outside the objects for which banks are incorporated, but
they are also illegal, as being positively_prohibited by the
Act.

It has been laid down as the result of the English au-
thorities on the subject, that while any such transaction is
merely executory, neither party can have as against the
other any cause of action; and that even when executed
wholly or in part by one of the parties, it is not, nor is any
part of it enforceable by an action directly upon the en-

gagement itself; the most that the party complaining can
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obtain is an account. If a loan is made and a prohibited
security is taken, the bank would have no right to claim
or enforce the security, but the borrower would be liable
for the loan. Where a security is partly legal and partly
illegal, the right of a bank has been maintained for the
portion that was legal.

In Bank of Toronto v. Perkins, 8 8. C. Can. at page 610
(1883), Ritchie, C.J., said: “This prohibition (as to lend-
ing on mortgage) is a law of public policy in the public in-
terest, and any transaction in violation thereof is necessarily
null and void. No Court can be called upon to give effect
to any such transaction or to enforce any contract or
security on which money is lent or advances as thus pro-
hibited are made. It would be a curious state of the law,
if, after the legislature had prohibited a transaction, parties
could enter into if, and, in defiance of the law, compel
Courts to enforce and give effect to their illegal transae-
tions.” 1In the same case, at p. 617, Strong, J., said:
“ Whenever the doing of any act is expressly forbidden by
statute, whether on grounds of public policy or otherwise,
the English Courts hold the act, if done, to be void, though
no express words of avoidance are contained in the enact-
ment itself.”

In the National Bank of Australasia v. Cherry, 1. R. 3
P. C. 299 (1870), Lord Cairns laid down the rule that the
prohibition to lend on the security of real estate was a
matter of public policy, and that when such a transaction
was entered into, the contract for the loan of the money
would be perfectly valid, and the only question would be
whether the bank had power to take the security. If this
was wultra vires the bank could not hold it. It was also
pointed out that the object of the legislation was not <o
much to make contracts for advances void, but rather to
make it ultra vires for the bank to take, on the occasion of
contracts for these advances, securities of the kind men-
tioned.

Money was borrowed from a savings bank on the security
of letters of credit of the Quebec Government. The debtor
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assigned and the bank filed its elaim with the curator. Cer-
tain creditors contested it on the ground that the transac-
tion was wullra vires and illegal. It was held that though
the lending of money on the pledge of such securities was
ullra vires, and though this might affect the pledge as re-
gards third parties interested in the securities, it was not,
of itself, and ipso facto, a radical nullity of public order
of such a character as to disentitle the bank from claiming
back the money with interest: Rolland v. La Caisse d’Econo-
mie, 24 8. C, Can. 405 (1895).

It is a question whether the only results of a bank’s
engaging in prohibited business are the incurring of the
penalties laid down in section 79, and the avoidance of the
contract entered into and the security taken in certain
cases, or whether it also renders itself liable to the forfei-
ture of its charter at the suit of the Crown. In 1872 the
Minister of Justice granted a fiat for a scire facias to zet
aside the charter of La Banque Nationale on this ground,
but the matter was not followed up. 1In 1881 another ap-
plication was made to the then Minister of Justice for a fiat
to prosecute the Bank of St. Hyacinthe in the Exchequer
Court to have its charter declared forfeited for engaging in
business prohibited by the Act. The Minister in refusing
the application said that no authority had been given him
for the annulling of a charter created by Act of Parliament,
and he was not satisfied that the officers of the bank had
intentionally and materially violated the terms of their
charter: Sarrazin v. Bank of St. Hyacinthe, 28 L. (. J. 270
(1881).

BANKER'S LIEN.

By the law merchant, which is part of the common law,
and consequently to be judicially noticed without being
proved, a bank has a general lien on the securities of its
customers in its hands. The rule was stated as follows by
Lord Campbell in Brandao v. Barnett, 12 Cl. & F. 787
(1846): “ Bankers must undoubtedly have a general lien
on all securities deposited with them as bankers, by a cus-
tomer, unless there be an express contract, or circumstances
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that fhow an implied contract inconsistent with lien.” The
language was approved and adopted by the Privy Council
in the case of the London Chartered Bank v. While, + A, C.
at p. 422 (1879).

This lien does not 2I|l])].\‘ to 1)1:((«'. securities, ete., merely
deposited in the bank for safe keeping: K parte Eyre, 12
L. J. Ch. 266 (1843); Leese v. Martin, 1. R. 17 Eq. 2214
(1873).

In the Province of Quebee, where the civil law and not
the common law prevails, the general rule is found in Article
1975 of the Civil Code, which says: “If another debt be
contracted after the pledging of the thing and become due
hefore that for which the pledge was given, the creditor is
not obliged to restore the thing until both debts are paid.”
In the case of banking this would be subject to Article
1978, which says: “The rules contained in this chapter
are subject in commercial matters to the laws and usages
of commerce.” There is an absence of judicial authority
as to how far the law merchant would be recognized. In
the case of T'he Exchange Bank v. The City and District Sav-
ings Bank cited below, Matthieu, J., held that securities
pledged for a special debt could not be held for an anterior
debt. It does not appear that the general bankers’ lien was
claimed in the matter, and his finding as to the contract in
question might bring it within the exception mentioned
above by Lord Campbell.

It must be understood that the deposit and the debt are
respectively made and due not only by the same person but
in the same right.

ILLUSTRATIONS,

1. When advances are made by a bank contemporane-
ously with a deposit of title deeds, the presumption would
be that the security was for the advances and not for an
antecedent debt. In a conflict of testimony, however, the
fact that the latter was legal and the former illegal was
taken into account, and the transaction upheld: Royal Can-
adian Bank v. Cummer, 15 Grant 627 (1869).
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2. Commercial securities pledged to guarantee a‘special
loan cannot be retained by the ereditor until a debt anterior
to that for which the securities were pledged ghould h
}»&IMA unless there was a \[u'l"l;l‘ agreement to that effect:
Eachange Bank v. City and District Savings Bank, 14 R. L
8 (1885).

3. Where warchouse rec 4'i]!|~ were [llc l|*_~‘m] to a bank for
a certain debt, a parol agreement that the surplus of the
]rl'mH'L after the sale of the goods was to ;|M||\ on other
debts due to the bank, was upheld: Thompson v. Molsons
Bank, 16 S. €. Can. 664 (1889): see also Insky v. Hochelaga
Bank, Q. R. 10 S, €. 510 (1896).

I, If the bankers’ lien exists in the Province of New
Brunswick, the person against whom it is gought to enforce
it, must be a customer of the bank: Allen v. Bank of New
Brunswick, 17 N. B. (1 P. & B.) 446 (1877).

5. A banker has a general lien upon all the securities in
his hands belonging to any particular person for his general
balance, unless there be evidence to show that he received
any particular security under special circumstances, which
would take it out of the common rule: Davis v. Bowsher,
5 T. R. at p. 491 (1794).

G. A bank has no lien for its general balance on securi-
ties casually left in the office by a customer after a refusal
to make advances on them: Lucas v. Dorrien, ¥ Taunton
278 (1817%).

7. Security given by a customer for the amount “ which
ghall or may be found due on the balance ” of his account,
covers only the then existing balance, and does not operate
as a continuing security: Re Medewe, 26 Beavan 588 (1859).

8. The fact that securities were deposited as security
for a specific advance is not inconsistent with the claim of

a bank to hold them for the general balance: Jones v. Pep-
percorne, 28 L. J. Ch. 158 (1859).
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9. Where plaintiff delivered to his broker scrip certifi
cates purporting to be transferable by delivery, which the
broker in fraud of his principal deposited with a bank a-
security for his own debt, plaintiff was estopped from deny-
ing their negotiability or the lien of the bank: Rumball v.
Metropolitan Bank, 2 Q. B. D. 194 (1877).

10. A bank has no lien for the balance of an accoum
upon hoxes containing plate or securities, which were de-
posited with it for safe custody, the depositor retaining the
keys: Leese v. Martin, L. R. 17 Eq. 224 (1873).

11. Where a customer has three separate accounts in a
bank and there is no special agreement regarding them and
the bank has had no notice that any of them is for other
persons, they have a lien on each for any balance due on the
others: Teale v. Brown, 11 T. L. R. 56 (1894).

AGENTS, TRUSTEES, ETC.

Difficult questions sometimes arise when banks receive
securities or acquire cloims upon them from agents, trus-
tees and others who may he acting for principals or other
third parties.

It is in the nature of bills and notes and other instru-
ments that are negotiable in the full sense of that term,
that the person who acquires them in good faith before
maturity for value without notice of any defect or irregun-
larity, or in the language of the Bills of Exchange Act,
becomes a holder in due course, may acquire a better title
than that of the person from whom they are received. If
a bank takes such securities in good faith for value from a
person who negotiates them in breach of trust, or even from
a thief, it may acquire a perfect title. It has long been well
settled that not even gross negligence is sufficient to invali-
date such a title, that nothing short of fraud or bad faith
will accomplish this.

With respect to such securities as bonds, debentures,
scrip stock, and the like, there has been of recent years a
conflict of authority.

N'LB.A. 0
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In T'he Bank of Montreal v. Sweeny, 12 A. (', 617 (1887),
the Privy Council held, affirming the judgment of the Su-
preme Court of Canada, that where a customer of the bank
transferred to the manager, as security for a private debt,
certain shares in a joint stock company, which he held *in
trust,” this was sufficient to have put the bank upon en-
quiry, and it was responsible to the real owner. See Muir
v. Carter, and Holmes v. Carter, 16 8. C. Can. 473 (1889):
Raphael v. MeFarlane, 18 8. C. Can, 183 (1890): and Shan
v. Spencer, 100 Mass, 382 (1868).

In Petry v. La Caisse d’Economie, 19 8. (. Can. 713
(1891), the plaintiffs were held not to be entitled to get
back moneys which one of them had paid to redeem such
stock with full knowledge of the facts.

The case of Sheffield v. London Joint Stock Bank, 13 A.
(', 333 (1888), arose over certain Grand Trunk Railway and
other railway and canal bonds transferred in blank and
delivered to a broker or money lender, who made advances
on them. He deposited them with the bank as security for
his running account. The House of Lords held that the
bank should have known from the nature of the broker's
buginess that he was not the owner, and maintained the
action of the real owner for the bonds or their value.

In Stmmons v. London Joint Stock Bank, [1891] 1 Ch.
270, Kekewich, J., and the Court of Appeal, relying upon
the case of Sheflield against the same bank above cited,
held that where a broker pledged certain foreign bonds of
plaintiffs, with those of other persons, to raise a lump sum,
the bank had no reason to believe that the broker had au-
thority to pledge the securities in that way, and did not
acquire a good title.  This decision was reversed by the
House of Lords, which held that the circumstances were
not sufficient to have aroused the suspicion of the bank,
which was entitled to retain and realize upon the securities,
as having acquired them in good faith and for value. They
further stated that the case of Sheffield against the bank
turned entirely upon the special facts of that case: London
Joint Stock Bank v. Simmons, [1892] A. C. 201.
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In London & Canadian L. & A. Co. v. Duggan, |1893]
A C.506, the Privy Council held, reversing a judgment of
the Supreme Court of Canada, that where the manager of
the Federal Bank held certain ghares in a joint stock com-
pany simply as manager “in trust,” these words implied
that he held them in trust for the Federal Bank, and that
there was nothing to put the London and Canadian Com-
pany upon further enquiry.

Bank holidays.—The Bank Act has no provision for
holidays. The expression is popularly used for those days
which are holidays for the maturity of bills and notes
under the Bills of Exchange Act, section 14, as amended
by 56 Viet. chap. 30, 57-538 Viet. chap. 55 and 1 Edw. VIL
These are: (a) In all the provinees, except Quebee, Sundays,
New Year's Day, Good Friday, Easter Monday, Christmas
Day, the birthday (or the day fixed by proclamation for the
celebration of the birthday) of the reigning sovereign, and if
such birthday is a Sunday, then the following day: Victoria
Day (May 24th); the first day of July (Dominion Day): the
first Monday in September (Labor Day); any day appointed
by proclamation for a public holiday, or for a general fast,
or a general thanksgiving throughout Canada; and the day
next following New Year’s Day, Vietoria Day, Dominion
Day and Christmas Day, when those days respeetively fall
on Sunday.

() In the Province of Quebec the foregoing days, and
also The Epiphany (January 6th), The Ascension (movable),
All Saints’ Day (November 1st), Conception Day (December
8th).

(¢) And also in any province any day appointed by pro-
clamation of the Lieutenant-Governor for a public holiday,
or for a fast or thanksgiving, or being a non-juridical day by
virtue of a statute of such province.

Banking hours.—No hours are preseribed for hanks by
the Act. In most places they are fixed by usage at from 10
to 3 on all husiness days except Saturdays, when they are
from 10 to 1. A bill or note cannot be protested for non-
payment until after 3 o’clock, even on a Saturday: Bills of

T EE———
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Exchange Act, sce. 51, sub-see. 6 (b). When the bill was
under discussion in the House of Commons it was proposed
to make the hour 1 o'clock on Saturday, but the argument
that Saturday was market day in many towns, and the chief
business day, prevailed. The acceptor or maker of a hill
or note could no doubt claim that he was not liable for the

costs of protest before 3 o’clock, and if he could show that

he was injured by notices of protest sent out before that

time he might have a right of action,

Clearing house.—The first clearing house was established
in London in 1775, It was at first simply a place of meet-
ing where the clerks of the different banks exchanged
cheques, bills, ete.  The risks run in carrying large sums of
money led to the appointment of several clerks who were
common to all the banks using the clearing house, to whom
each bank would report the payment of the balance settling
the transaction. The saving in the use of money has been
very greaf, as a rule not more than 3 or 4 per cent. of the

aggregate transactions being paid in bank notes or specie.

A clearing house was organized in Montreal on the 20th
of December, 1888, an ('\;Illliklv gsinee followed |v_\ Toronto,
St. John, Vancouver, Victoria

Halifax, Hamilton, Winnip
and Ottawa. Its objects and methods have been described
as follows I[\' Davidson, J., in the case of La I:tlllllllr‘ Nation-
ale v. Merchants Bank, M. L. R. 7 8. C. (1891), at page
33G: “Its purposes are to provide simple and expeditious
facilities for the daily settlements of the banks with each
other, by the effecting at one place and at one time of the
daily exchanges hetween the associated banks, and the pay-
ment of the differences resulting from such exchanges.
These objects are carried out in this way: Every morning at
10 o’clock each hank has at the clearing house all the
cheques and other demands it has received against all the
other banks during the preceding day, making them up into
separate bundles for each bank, with a statement on the
cover showing the aggregate of the contents of each bundle.

i

The gettlement is made on these statements, without regard
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to the fact whather the contents of the bundle were cor-
rectly ticketed or found good claims against the bank
charged. Thus eacli messenger is, in a few minutes, able
te receive and take to his bank all the claims of the other
banks against it. To attempt to examine and challenge
securities at the clearing house would make its purposes in-
operative. These temporary clearing house balances are
subsequently verified at the bank by a scrutiny of the
cheques and other demands of which they are composed.”

In the above case a temporary regulation made when
the clearing house was organized, that dishonored cheques
received in the morning should be returned before noon,
was relied upon as a ground for refusing to receive one
returncd in the afternoon, the refusal being based on the
statement that the securities had been given up early in
the afternoon.  An attempt was also made to prove a usage
to the same effect as the rule. The Court held that a cus-
tom or usage of trade or banking must be strictly proved,
that the rule in question only purported to be a temporary
one, that the usage alleged was not general, and the rule
had fallen into disuse, and that the ordinary rule of law
as to the return of cheques for which there are no funds
had not been superseded. Previous to the clearing house
the undisputed practice was to return such cheques at 3
o'clock.

The Canadian Bankers’ Association, incorporated in
1900 by the Act 63-64 Victoria, chapter 93, is authorized
to establish clearing houses at any place in Canada, and to
make rules and regulations for their operations. A bank
may or may not become a member of the clearing house,
and may withdraw if it chooses.

The above Act, and the hy-laws of the Association made
in accordance with its provisions, will be found in the latter
part of the present work.

The practice of the Toronto Clearing House was con-
sidered in a recent case. A depositor of the Bank of Ham-
ilton in Toronto drew a cheque for $35, payable to bearer,
and had it marked. He altered it to $500, deposited it in
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the Imperial Bank in Toronto and drew out most of the

money. The next day the cheque was sent to the Clearing
House, and charged to the Bank of Hamilton as $500, "I'h
following morning when comparing the marked cheques
with the ledger the forgery was discovered, and the Bank
of Hamilton claimed $495 from the Imperial Bank, The
latter took the ground that what took place was equivalent

to payment and that notice should have been given a day

gooner. To this it was answered that the lmperial Bank

had not meantime altered its position or

ost its recourse,
and it was ordered to pay the $495:  Bank of Hamilton
I'mperial Bank, 31 0. R. 100 (1899); affirmed in appeal, 23
Ont. A. R. 590 (1900); and in the Supreme Court, May 21st,
1901,

65. Lien on debtor’s shares.—'I'he bank shall have a
privileged lien, for any debt or liability for any debt
to the bank, on the shares of its own capital stock
and on any unpaid dividends of the debtor or person
liable, and may decline to allow any transfer of the
shares of such debtor or person until such debt is
paid; and the bank shall, within twelve months after
such debt has acerued and become payabie, sell such
shares, and notice shall be given to the holder thereof
f the intention of the bank to sell the same, by
mailing such notice in the post office to the last
known address of such holder, at least thirty days
prior to such sale; and upon such sale being made
the president, vice-president, manager or cashier
shall execute a transfer of such shares to the pur-
chaser thereof in the usual transfer book of the
bank, which transfer shall vest in such purchaser all
the rights in or to such shares which were possessed
by the holder thereof, with the same obligation of
warranty on his part as if he were the vendor thereof,
but without any warranty from the bank or by the
officer of the bank executing such transfer. R. S.
C. chap. 120, sec. 59, in part.

The privileged lien given to the bank by this section on
its ghares held by debtors is to be distinguished from the
general banker’s lien on securities for a general balance
considered under the preceding section. The lien of the
present section is the creation of the statute; that treated
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of under the preceding section is part of the law merchant,
and is not mentioned in the Act.

By section 35 it is provided that no transfer of shares
is valid unless the holder pays off his debts and liabilities
il required, or unless his remaining shares are worth more
than such debts and liabilities. Section 38 provides that
the officers of the bank shall not execute the transfer of
shares gold under execution, until all debts, liabilities and
liens in favor of the bank have been discharged.

Under a clause giving a company the right to refuse a
transfer made by a shareholder indebted to the company,
it waz held that this meant indebted on any account: Er
parte Stringer, 9 Q. B. D. 436 (1882): that it also meant
“indebted whether solely or jointly with others *: Bentham
Mills Co., 11 Ch. D. 900 (1879); and that where a bill was
taken for the original debt the right existed, but the remedy
was suspended until the maturity of the bill: London, Bir-
mingham, ete., Banking C'o., 34 Beav. 332 (1865).

The language of this section, “any debt or liability for
any debt to the bank,” is so comprehensive that it would
appear to include any claim of the bank under which the
holder of the shares might ultimately become liable to it.

It is to be observed that the general lien of the bank
on securities or deposits exists only when the debt is due
and payable. See the notes to the preceding section.

The lien would only exist if the debt or liability were
against the holder in the same right or interest as that in
which he held the shares. For instance, if the debt or
liability was personal and the stock were held by him “as
executor, administrator, guardian or trustee of or for some
person named,” as provided in section 44, or vice versa, there
would be no lien. Even if the person represented were not
named, and the shares were held by him simply “as exccu-
tor” or “in trust™ the principle laid down in Bank of

Montreal v. Sweeny, 12 A. C. 617 (1887), and Murray v.
Pinkett, 12 Cl. & F. 764 (1846), would prevent the bank
from obtaining a lien after notice that the shares did not
really belong to its debtor.
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A bank has a lien on its shares held by a member of a
firm for a debt due to it by such firm: I'n rve Chinie & Union
Bank, 14 Q. L. R. 289 (1888).

The bank may waive its right of lien, but care ghould be
taken in case it holds any sureties for the debt or liability.
Article 1959 of the Civil Code says: “ The suretyship is at
an end when by the act of the ereditor the surety can no
longer be subrogated in the rights, hypothecs and privileges
of such creditor.” The English law as to suretyship is to
the same effect.

The clause requiring the bank to sell the shares within
twelve months after the debt has accrued and become pay-
able is new. The sale should be by auction after reason-
able publicity and notice. The notice to the debtor should
indicate the time and place of sale. If the bank does not
exercise its right of sale under this section within twelve
months after the maturity of the debt, it would then need
to fall back upon the remedy that might be given to it by
the law of the particular provinece where its head office is
situate. In most of the provinces it would require to get
judgment and sell the shares under execution, when it would
be paid by preference out of the proceeds,

66. Sale of collateral securities.—The stock, bonds, de-
bentures or securities, acquired and held by the bank
as collateral security, may, in case of default to pay
the debt, for st‘rlll‘ill;_' which l'll‘_\' were so :Il'qll]l'ml
and held, be dealt with, sold and conveyed either in
like manner and subject to the same restrictions as
are herein provided in respect of stock of the bank
on which it has acquired a lien under this Act, or in
like manner as and subject to the restrictions under
which a private individual might in like circum-
stances deal with, sell and convey the same, but with-
out obligation to sell the same within twelve months:
R. 8. C. chap. 120, sec. 60, sub-sec. 2, in part.

If any of the securities held by the bank as collateral
security mature before the debt to which they are collateral,
the bank has a right to collect them and apply them in pay-
ment of the debt. The present section has reference to
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honds or debentures that do not mature until after the
debt, and to stock and other similar securities,

The bank is bound to use due diligence and prudence
in realizing on these securities, It may either procecd as is
preseribed for its own shares in the preceding section, or it
may avail itself of the law of the province as to the disposad
of articles held in pledge.

Unless there be a special agreement to that effect, the
bank does not acquire a title to the collateral securities on
the default to pay the debt. If the collateral be a ~l'l'lll'il)
for a sum of money the bank may collect it when due; if
it be stock or a security for the payment of money it may
take steps to have it sold. At English common law a
pledgee may secll the pledge at public auction without judi-
cial process on giving the debtor reasonable notice to re-
deem: Twcker v. Wilson, 1 Peere Williams 261 (1714);
Lockwood v. Ewe Modern 275 (1742); Pigot v. Cubley, 15
C. B. N. 8. 701 18G4). In the Province of Quebee, in the
absence of ial agreement, the bank would require to
obtain jud t, and then seize and sell in the ordinary
way, when it would be paid by privilege out of the proceeds:
. C. Art. 1971, The bank has the option of exercising
these remedies or of pursuing the method indicated in sec-
tion 65.

Where the pledgor has only a limited interest in the
collateral the bank can only sell such interest. Where there
is the right to sell without judicial authority, the sale can
only be made after reasonable notice of the time and place
of sale, unless such notice has been waived by agreement,
made when the debt was contracted, or when the time of
payment was extended. See the next sub-section.

2. Right may be waived.—The right so to deal with

and dispose of such stock, bonds, debentures or

securities in manner aforesaid may be waived or
varied by any agreement between the bank and the
owner of such stock, bonds, debentures or securities,
made at the time at which such debt was incurred,
or if the time of payment of such debt has heen
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extended, then by an agreement made at the time
of such extension.

67. Real estate for occupation.—The bank may acquire
and hold real and immovable property for its actual
use and occupation and the management of its busi-
ness, and may sell or dispose of the same, and ac-
quire other property in its stead for the same pur-
pose. R. 8. C. chap. 120, sec. 47.

This would not prevent the bank from buying, leasing, or
crecting a larger building than actually needed for its own
business, and renting the portion which it did not actually
require. The validity of the transaction would turn upon
whether it was acquired bona fide for its own business, or
whether it was entered into as a speculation in violation of
the Act: Horsey’s Claim, L. R. 5 Eq. 561 (1868).

68. Mortgages as collateral.—The bank may take, hold
and dispose of mortgages and hypotheques upon
real or personal, immovable or movable pro-
perty, by way of additional security for debts con-
tracted to the bank in the course of its business; and
the rights, powers and privileges which the bank is
by this Aet declared to have or to have had in re-
spect of real or immovable property mortgaged to
it, shall be held and possessed by it in respect of
any personal or movable property which is mort-
gaged or hypothecated to it. R. S. (. chap. 120,
sec, 48,

This section is substantially the same as that in the
Bank Act of 1850 of the old Province of Canada, which
has been continued in the succeeding Acts. By section G4
a bank is prohibited, except as authorized by the Act, from
lending money or making advances upon the security, mort-
gage, or hypothecation of any land, tenements or immov-
able property, or of any ships or other vessels, or upon the
security of any goods, wares and merchandise. The pres-
ent section contains some of the exceptions. A bank may
not lend money upon such security; but it may take mort-

gages upon such property by way of additional security for
debts contracted to the bank in the course of its business.
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It will be observed that the expression used is “debis
contracted ™ and not * debts previously contracted,” as in
the National Banking Act of the United States.  Our juris-
prudence has not been uniform as to whether our Act should
be construed in the same sense as that of the United States.
All are agreed that a mortgage cannot be taken to secure
future advances,  Opinions differ as to whether it can be
taken to sccure a debt contracted simultancously with the
taking of the mortgage as additional security. The weight
of authority would appear to be that pessibly it may be
taken at the same time, provided it be clear that the money
is not really advanced on the security of the mortgage. In
a simultaneous transaction the presumption would be against
its validity, and if a very ghort time intervened this might
be taken as a suspicious circumstance.

This question was discussed in two cases—one in Upper
Canada before Confederation, and the other in Quebee
since that event. In the former of these cases, The Com-
mercial Bank v. Bank of Upper Canada, 7 Grant (1859), at
page 430, Chief Justice Robinson says: “It is quite truc
that whenever the money is advanced, whether it be just
before or at the time of making the mortgage, then there
is literally a debt due, but not a debt contracted in the
course of the business of the bank, that is, of its legitimate
and proper business, which the lending money upon mort-
gage of real property certainly cannot be, until the statutes
are repealed or altered. When it is shown that the mort-
gage in any case was taken by a bank “ds an additional
security for a debt contracted to it in the course of its busi-
ness,” then the question occurs whether that can only he
taken to mean a debt that had been previously incurred with
it in the course of its business, or whether a mortgage may
not be taken as an additional security for a debt that had
no previous existence, but which the bank was about to
allow a party to contract, by advancing him money at that
time in the proper course of their business, . . . T
think it might perhaps be held that the spirit and intention
of the Act are not opposed to it, and that a mortgage so
taken might be upheld, when it appears that the mortgage
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was really and in truth taken to secure the transaction upon
the bill, and not that the bill was created for the mere
purpose of upholding and giving color to the mortgage.
That would be a question of fact, upon which the conclu-
sion that a jury might come to would be in general so un-
certain that I dare say the banks will not think it prudent
to risk their money on a real security in any such case,
where the nature of the transaction might appear to be at
all equivocal—so long, I mean, as the present statutes con-
tinue in force.”

In the Quebec case, Bank of T'oronto v. Perkins, 1 Dorion
362 (1881), Dorion, C.J., in giving the judgment of the
Court, said: “I am of opinion that the transfer made to
the appellant of a mortgage to secure an advance made on
a promissory note discounted at the same time that the
transfer was made, is an evasion of the Banking Act, 31
Vict. chap. 5, sec. 40, which forbids banks to advance on
the security of real estate, and that this prohibition being
in the public inter
made by Bonnell to the appellant was null and void. The

st, a law of public policy, the transfer

whole policy of the law is against such transactions. The
one under consideration cannot come under section 41 of
the Act, for it is not a debt contracted in the ordinary course
of its business. Banks do not usually take mortgages to
secure the notes which they discount. Section 41 of the
Banking Act is not for the purpose of nullifying the dis-
pogition contained in the 46th section, but merely to enable
the bank to secure themselves against the vossibility of a
loss by reason of a change in the position of the debtor or
his indorsers, after the loan has bheen made.” See also

section 51, sub-gsection 2.

This case was taken to the Supreme Court, where the
judgment holding the mortgage to be invalid was affirmed.
The language of some of the Judges would seem to imply
that they considered the transaction void, because the mort-
gage was taken at the same time as the note was discounted,
or rather before, while some of the others were not pre-
pared to put it on that ground. All of them, however,
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agreed that the real transaction was a loan upon the security
of the mortgage, which was a violation of the Banking Act,
and consequently void: 8 8. C. Can. 603 (1883).

This section of the Act does not purport to give a bank
any right under a mortgage upon real or personal property
beyond what might be claimed by an individual under the
law of the province whe:e the transaction takes place; so
that the provincial law as to the form of the mortgage, its
registration, ete., would apply. Thus in the Province of
Quebee, where the law does not recognize chattel mort-
gages or mortgages on ]u'l‘wll;ll property, the present sec-
tion would not make them valid or legal in favor of a bank
even as an additional security. This, of course, is apart
from the rights under bills of lading and warchouse re-
ceipts conferred by section 73, and under the assignment
by way of security under section 4.

Vessels  being personal property the present section
would authorize the taking of mortgages on them by way
of additional security. Those upon British vessels are gov-
crned by the Imperial Merchant Shipping Act, 1894, 57-58
Vict. chap. 60, sec. 31; those upon Canadian vessels by R.

8.0 chap. 72, As to mortgages on vessels for advances for
their construction, see section 72.

The powers which a bank may exercise with respect to
real estate on which it holds a mortgage are set out in sec-
tions 69, 70 and ¥1. All the powers conferred by these
sections as to such real estate are by this section made
applicable to personal property as well. This would include
the right to deal with and dispose of such property in the
same manner as individuals would have the right to do.

A question may arise as to whether the word “debts ™ is
here used in the narrower sense of the English law ag a sum
of money due, or in the broader sense of an obligation or
liability as in the civil law. For example, if a bank agreed
to purchase debentures to be delivered at a future time,
could it take a mortgage on real or personal property as
additional security for the debt or liability thus contracted
It is possible that the meaning given to the word debt in
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this connection might be governed by the law of the pro-
vince. In the case of Carver v. Braintree, 2 Story’s U. 8.
Circuit Court Reports, 432 (1843), it was held that in a
statute making members of a corporation personally liable
for “debts contracted ™ by the corporation, the words in-
cluded not only debts in the narrower or technical sense,
but any liabilities incurred by the (‘ul‘llnl‘;lliulL See to the
same effect Mill Dam Foundry v. Hovey, 21 Pickering |
(Mass.) 417 (1839). ’

ILLUSTRATIONS,

1. The Act of 1842 authorized banks to hold mortgages
and hypotheques on real estate and property as additional
security for debts contracted with them in the course of
their dealings. This was held to mean real property
only, and to refer to pre-existing debts: MeDonell v. Bank
of Upper Canada, 7 U. C. Q. B. 252 (1850).

¢

2. The Bank of Upper Canada having by its charter no
right to hold vessels, either as owner or mortgagee, is not
liable for supplies to the vessel, either on implied assump-
sit or the promise of the directors: Lyman v. Bank of Upper
Canada, 8 U, C. Q. B. 354 (1852)

3. Mortgages may be taken as additional security simul-

taneously with the discount of notes to which they are col-
lateral: Commercial Bank v. Bank of Upper Canada, %
Grant, 250 (1859).

t. The Bank of Upper Canada was held entitled to take
ag security, for previous advances, the interest of a rail-
way company in a contract for the construction of certain
cars, and to lease them to the railway company: Bank of
Upper Canada v. Killaly, 21 U. C. Q. B. 9 (1861).

5. An unregistered chattel mortgage taken as additional
security upheld against an assignee in insolvency: Bank of
Montreal v. MeWhirter, 17 U. C. C. P. 506 (18G7).

6. A customer deposited title deeds with a bank. He
swore that the mortgage thereby created was to secure
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future advances; the manager of the bank that it was as
additional security for past indebtedness. The legality
of the latter position and the banker’s knowledge of the
law were circumstances that partly led the Court to accept
this view: Royal Canadian Bank v. Cummer, 15 Grant, 623
(1869).
v

7. A mortgage was taken by a bank as additional se-
curity for notes under discount, and renewals. Sums were
paid in on other transactions, and these notes were paid
hy cheques drawn against the proceeds of other discounted
notes. Held, that this mode of keeping the accounts had
not operated as a discharge of the mortgage debt: Cam-
eron v. Kerr, 3 Ont. A. R. 30 (1878); Dominion Bank v.
Oliver, 17 0. R. 402 (1889).

8. A mortgage or pledge of timber limits in Quebec
“for advances made and to be made” by a bank, is valid
as to the former, and invalid as to the latter: Grant v.
Banque Nalionale, 9 0. R. 411 (1885).

9. Where a bank has taken a chattel mortgage as addi-
tional security, it may arrange for a sale and disposal of
the mortgaged property. This is not a dealing in goods,
but a realization of its securities: Stewart v. Union Bank,
15 Ont. A, R. 749 (1888).

10. An indorser took a mortgage on real estate belong-
ing to a company to secure his indorsements of the com-
pany’s paper discounted by a bank. He assigned the mort-
gage to the bank before the contemplated indorsements.
This was not a violation of section 45 of the Bauk Act, R.
S. C. chap. 120: Essex Land Co., Trout’s Case, 21 0. R. 363
(1891).

11. A bank took a mortgage on real estate as additional
security to secure notes. An indorser of one of the notes
being sued, pleaded that the bank had released some of the
land without his consent. It was held that thiz was no
defence to the action on the note, but the Court reserved
his right to make the bank account to him for its dealings
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with the property when the security had answered its pur-
pose, or the debt was paid by the gureties, or the applica-
tion of the moneys from the security could be properly
ascertained : Molsons Bank v. Heilig, 26 0. R. 276 (1895).

12. An assignment of a mortgage taken colorably as
additional security on the discounting of a note, when the
advance was in reality made on the security of the mort-
gage, is null: Bank of Toronto v. Perkins, 8 S. C. Can. 603
(1883).

13. Where an accommodation indorser paid to a bank
a note that had been discounted, he was held entitled to
a mortgage on real estate given by the maker to the bank
as collateral. It was urged in review for the first time that

this mortgage was null as having been given for future
advances. This claim was not allowed; not being pleaded
or legally proved: McCaffrey v. La Banque du Peuple, Q. R.
5 8. C. 135 (1894).

14. A chattel mortgage taken simultaneously with the
discount of a note by a bank is void: Bathgate v. Merchants
Bank, 5 Man. R. 210 (1888).

15. A debtor to a bank mortgaged to it certain stock
in trade, and all future stock to be acquired during the
currency of the mortgage, and assigned book debts, and
agreed to assign all future book debts of the husiness as
security for the debt to the bank. The chattel mortgage,
besides the usual proviso for redemption, seizure and sale
in case of default, ete, and for application of the pro-

ceeds, and covenants for payment, contained a covenant
on the part of the bank to pay the then commercial in-
debtedness of the mortgagor, and the expense of running
the business out of the proceeds of the sale of the stock,
and the book accounts and debt; but not so as to increase
the then indebtedness to the bank, all moneys received
being paid into the bank. When default occurred the
bank took possession and sold, there not being enough to
pay what was due to it. It was held that the securities
§ taken were valid under the Bank Act, R. 8. C. chap. 120,
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and that the debtor could not compel the bank to pay
the other creditors or to share with them:  Gillies v. l'n//;-
mercial Bank, 10 Man. R. 460 (1895).

16. A customer of a bank gave a mortgage by the de-
]><i~i! of title deeds to secure advances to be made. This
was wullra vires, but afterwards, when the bank sued, on
condition of its not taking judgment, he agreed that the
deeds should be a security for the sum for which judgment
was about to be signed. This was held to be a valid secur-
ity for a debt previously incurred: National Bank of Aus-
tralasia v. Cherry, L. R. 3 P, C. 299 (1870).

17. The charter of a bank prohibited its making ad-
vances on merchandise. A statute allowed owners of sheep
to give a preferential lien on the clip of wool from season
to season. It was held that such a lien given to the bank
for advances was valid:  Ayers v. South Australian Banking
Co., 1. R. 3 P. C. 548 (1871).

69. Purchase of lands.—The bank may purchase any
lands or real or immovable property offered for sale
under execution, or in insolvency, or under the order
or decree of a court, as belonging to any debtor to
the bank, or offered for sale by a mortgagee or other
encumbrancer having priority over a mort or
other encumbrance held by the bank or offered for
gale by the bank under a power of sale given to it
for that purpose, in cases in which, under similar
circumstances, an individual could o purchase, with-
out any restriction as to the value of the property
which it may so purchase, and may acquire a title
thereto as any individual purchasing at sheriff’s sale,
or under a power of sale, in like circumstances, could
do, and may take, have, hold and dispose of the
same at pleasure. R. 8. C. ¢. 120, s, 49,

Former Bank Actz did not contain the above words
authorizing the bank to purchase lands “offered for sale
by a mortgagee or other encumbrancer having priority
over a mortgage or other encumbrance held by the bank.”
An individual having a second mortgage has the same right

M'L.B.A 10
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to purchase as a stranger, and to buy the property at less
than its value, even if he himself be in actual possession
when the sale is held: Shaw v. Bunny, 33 Beav. 494 (1364):
Kirkwood v. Thompson, 12 1. T. N. 8. 811 (1865); Harron
v. Yernen, 3 O. R. at p. 133 (1883). A mortgagee exercis-
mng the power of sale canmot become the ]Dlll'l']]il\l‘l' either
‘lil‘m'll.\' or indirectly.

As the law of the Province of Quebee does not give a
mortgagee any power to sell under a power of sale, the ad-
dition does not give a bank any new right in that province.
It is necessary there in all cages for the bank to sue on its
mortgage, and then to have the lands seized and sold by
the sheriff, unless they are brought to sale hy some other
execution creditor,  The |b|i|illli1“ or any other creditor
may buy the property at the sheriti’s sale.

Section 70 of the Bank Act was repealed by section 11
of the Amending Act of 1900, and the following sub
stituted :—

70. |Absolute title acquired.—The bank may acquire
and hold an absolute title in or to real or immovable
property mortgaged to it as security for a debt due
or owing to it, either by obtaining a release of the
equity of redemption in the mortgaged property, or
by procuring a foreclosure, or by other means where-
by, as between individuals, an equity of redemption
can, by law, be barred, and may purchase and ac-
qure any ]ll‘iul' mortgage or ('h:lr‘;n‘ on such property.

2. Sale in seven years.—No bank shall hold any real or
immovable property, howsoever acquired, except
such as is required for its own use, for any period
exceeding seven years from the date of the acquisi-
tion thereof, or any extension of such period as here-
inafter provided, but such property shall he abso-
lutely sold or disposed of so that the bank shall no
longer retain any interest therein unless by way of

security: Provided that the Treasury Board may

direct that the time for the sale or disposal thereof

be extended for a further period, or periods, not to

exceed five years, the whole period during which the
h bank may so hold such property under the provisions
of this sub-section not to exceed twelve years.
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3. Liable to forfeiture.—Any real or immovable prop-
erty, not within the exception aforesaid, held by the
bank for a longer period than authorized by the pre-
ceding sub-section, shail be liable to be forfeited to
Her Majesty for the use of the Dominion of Canada,
but no such forfeiture shall take effect until the ex-
piration of at least six calendar months after notice
in writing to the bank by the Minister of Finance and
Receiver-General of the intention of Her Majesty to
claim such forfeiture, and the bank may, notwith-
standing such notice, before the forfeiture is effected,
gell or dispose of such property free from liability to
forfeiture.

2. Section retroactive.—Thc provisions of this section
shall apply to any real or immovable property here-
tofore acquired by the bank and held by it at the
time of the coming into force of this Aet. 63-64
Viet. chap. 26, see. 14,

This section in the Act of 1890 consisted simply of the
above sub-section 1, with a proviso that a bank should not
hold any real estate, except that required for its own use,
for more than seven years. As was pointed out in the
notes on that section in the first edition of this work, a
violation of this provision would expose the bank to the
penalty of $500 imposed by section 79, hut no other penalty
was imposed, nor any provision made as to what would be-
come of the property.

This omission was remedied by the Amending Act of
1900 which repealed the original section 70, and substituted
for it the section as above given. It will be seen by the
last clause that the new provision is retroactive, so that
sub-sections 2 and 3 are applicable to property previously
acquired,

The terms “equity of redemption ™ and * foreclosure ™
used in sub-section 1 are unknown to Quebee law, and the
means therein indicated are not applicable to that provinee.
There a mortgage is a mere pledge of the property: the
ownership and title remain in the mortgagee. As already
mentioned, the remedy of the bank is to get a judgment and
seize and gell the property. It is probable that sub-section
1 would authorize a sale of the mortgaged land to the bank.
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Before these rights had been expressly conferred on
banks, it was held that they had been impliedly given:
Bank of Upper C'anada v. Scott, 6 Grant 451 (1858). See
to the same effect: Bank of New South Wales v. Campbell,
11 A, C. 192 (1886).

By section 68, a bank has like powers as to personal pro

perty mortgaged or hypothecated to it.

71, Title to lands.—Nothing in any charter, Act or law
shall be construed as ever having prevented or as
preventing the bank from acquiring and holding an
absolute title to and in any such mortgaged real o
immovable property, whatever the value thereof iz,
or from exercising or acting upon any power of sale
contained in any mortgage given to it or held by it,
authorizing or enabling it to sell or convey away any

ged. R. 8. C. chap. 120, sec. 51

property so morty

72. Advances for building ships.—Every bank advancing
monev in aid of the building of any ship or vessel
shall have the same right of acquiring and holding
security upon such ship or vessel, while building and
when completed, either by way of mortgage, hypothe
que, hypothecation, privilege, or lien thercon, or
purchase or transfer thereof, as individuals have in
the Province wherein such ship or vessel iz being
built, and for that purpose may avail itself of all such
righte and means of obtaining and enforcing such
security, and ghall be subject to all such obligations,
limitations and conditions as are, by the law of such
Province, conferred or imposed upon individuals

making such advances. R. S. (. chap. 120, sec. 52,

The provisions of this gection were first embodied in the
Bank Act in 1872. Tt will be seen that the restrictions
imposed on advances hy banks on other kinds of property
are removed, and the mortgage or other secarity may, he
taken cither hefore, or at the time of, or subsequent to the
advance, and cither during the building or after the com-
pletion of the vessel. Tt also allows the bank to purchase
the veszel to secure its advances. In addition to the rights

thus given under provincial laws, the Dominion Act respect-
ing the Registration of Shipg, R. 8. C. chap. 72, contains im-
portant provisions which by the present section are made
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applicable to banks. A ship about to be built, or being
built, may be recorded with the nearest registrar of ship-
ping, and a mortgage given for advances in aid of its build-
ing in the form contained in a schedule to the Act. Section
18 of the Act specially provides that deeds and documents
relating to this matter in the Province of Quebec may he
in notarial form.

Vessels being personal property, banks may, in addition
to the rights conferred by this section, take a mortgage
upon them by way of additional security under section 68.
The provisions of R. 8. C. chap. 72, above referred to, are
cnacted by the Dominion Parliament under the authority
given it by section 91 of the British North America Act

l/ilkv laws relating to Navigation and Shipping.

73. Warehouse receipts as collateral.—T'he bank may ac-
quire and hold any warehouse receipt or bill of lading
as collateral security for the payment of any debt
incurred in its favor [or as security for any liability
incurred by it for any person| in the courst of its
banking business; and the warehouse receipt or bill
of lading so acquired shall vest in the bank, from
the date of the acquisition thereof, all the right and
title of the previous holder or owner thercof, or of
the person from whom such goods, wares and mer-
ehandise were received or acquired by the bank, if
the warehouse receipt or bill of lading is made
directly in favor of the bank, instead of to the pre-
vioug holder or owner of such goods, wares and mer-
chandise: R. 8. (. chap. 120, see. 53, sub-see. 2; 63-
G4 Vict. chap. 26, sec. 14,

The words “or as security for any liahility incurred hy
it for any person ™ in the fourth and fifth lines were added
hy section 15 of the Act of 1900.

This section may be said to contain another exception
to the rule laid down in section 64, that except as author-
ized by the Act, no bank shall lend money on the security
of any goods, wares or merchandise.. The bank cannot pur-
chase or discount the warehouse receipt or bill of lading,
it can only take them as collateral security. Section 73
sete out the precise terms and conditions on which they may
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be taken by a bank. They may either be made out directly
in favor of the bank, or they may be negotiated to it by
indorsement or delivery, as the case may be.

For the definition of “ warehouse receipt,” “hill of lad-
ing,” and * goods, wares and merchandise,” as used in the
Act, see section 2, ante R

Mortgages of real and personal property treated of in
the preceding sections are such instruments as are recog-
nized by that name under the laws of the respective pro-
vinces, The Act only authorizes banks to use them in part
as individuals may under the respective provineial laws
Warcehouse receipts and bills of lading in the present sec-
tion and the “security ™ mentioned in section 74, on the
other hand, are instruments defined in the present Act and
may be in conflict with the laws of the various provinces.
This has given rise to a constitutional question as to how
far the Dominion Parliament, under the sub-sections of
section 91 of the British North America Act relating to
“ Banking,” “Shipping ”* or the “ Regulation of Trade and

Commerce,” can legislate on the subjects of warchouse

receipts or bills of lading, and whether such legislation is
valid when it conflicts with that of the provinces legislating
on the same subjects under the authority of section 92 re-
garding * Property and Civil Rights.”

In Ontario the legislation regarding warchouse receipts
and bills of lading is found in “ The Mercantile Amendment
Act,” R. 8. O. chap. 145. In Quebec it is to be found in
R. 8. Q. Arts. 5643-5650  The foundation of both these
Acts was in the Consolidated Statutes of Canada, 1859,
chap. 54, which provided that such documents should he
transferable by indorsement. In Ontario there has heen
gubsequent legislation which is embodied in the Mercantile
Amendment Act above cited. In Quebec the law in foree
in the former Province of Cfanada at Confederation remains
unchanged.

In the case of Smith v. Merchants Bank, 8 Ont. A. R.
15 (1883), the Judges of the Court of Appeal were of opin-
jon that the Bank Act of 1871, in so far as it was in conflict
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with the law of Ontario on the subject, was invalid.  Their
judgment was, however, reversed in the Supreme Court:
8 8. C. Can. 512 (1884). The point was again raised in
Tennant v. Union Bank, 19 Ont. A, R. 1 (18¢ It was
not argued in the Court of Appeal, as that Court was hound
by the decision of the Supreme Court on the subject. Tn
the Privy Council it was held that, although the warchouse
receipts in question were not valid securities under the pro-
visions of the Ontario “ Mercantile Amendment Act,” the
Dominion Bank Act validated them. It also held that sub-
section 15 of section 91 of the B. N. A. Aect, relating to
Banking, gave to the Dominion Parliament power to leg
late respecting every transaction within the legitimate busi-
ness of a banker, notwithstanding that the exercise of such
power interferes with “ property and civil rights in the pro-
vinee,” and confers upon a bank privileges as a lender which
the provincial law does not recognize. Also, that legisla-

tion of the Dominion Parliament, so long as it strictly re-
lates to the subjects enumerated in section 91, is of para-
mount authority, even though it trenches upon the matters
assigned to the provincial legislatures by section 92: Ten-
nant v. Union Bank, [1894] A. (. 31.

It is to be observed that the conflict has arizen largely
from the fact that successive Bank Acts, beginning with
1871, have introduced changes regarding the person who
might give such a receipt, the class of property that might
be covered by it, the place where the property might be
kept and the like, most of the changes being in the diree-
tion of giving greater facilities, while corresponding changes
were not made in the provincial laws regarding warchouse
receipts in general.

Section 54 of the Bank Act, R. 8. . chap. 120, provided
that the person granting a warchouse receipt might be the
owner of the goods covered by it. In the present Act, the
term warehouse receipt is only applied where the person
granting it is not the owner of the goods. Section T4 pro-
vides for the case where they are the same person, and the
instrument is simply called a “security.” Not only the
persons who may grant this security, but also the kind of
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goods for which it may be granted, differ from the classes

0

persons and goods named in section 54.

A bank should be careful in taking a warchouse receipt
¢

or

see that it complies with the definition in section 2 (d).

should be a receipt given by a person for goods, wares

merchandise, in his actual, visible and continued posses-
sion, as bailee thereof in good faith, and not as his own
property. He must be the owner or keeper of the place
or places where the property is stored. The place of stor-
age and the property should be described so that they may
e clearly identified. Other conditions will be found
section 75.

in
\ warehouse receipt or bill of lading can only be taken
as collateral security for the payment of a debt incurred
in favor of a bank in the course of its banking business,
that is, business done by it in accordance with the terms of
scection 64, The collateral security need not be furnished

by the principal debtor; it may be for the payment of any

debt,

A bank is bound to exercise ordinary diligence and care
in looking after property which may be pledged to. it in any
of the ways authorized by the Act. As long as it does go,
it is not liable for the loss of the property or for any dam-
age done to it; mor is it prevented from suing for the
amount of the secured debt: Coggs v. Bernard, 2 Ld. Ray-
mond 909 (1703).

ILLUSTRATIONS,

1. Where there is a usage of trade anthorizing it, a ware-

house receipt may cover flour subsequently brought into the
warehouse in the place of a similar quantity removed: Wil-
mot v. Maitland, 3 Grant 107 (1851). So of a bill of lading
for wheat ground into flour: Mason v. G. W. Ry. Co., 31
C. C. Q. B. 73 (1871).

2. A document in the following form, without any indorse

ment, is not a4 warehouse receipt under Con. Stat. Canada,
chap. 54, or the Amending Act of 1861: “ Received in store
at our warchouse at * * *

from sundry parties, 17,900
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Ibs. batting, to be delivered pursuant to the order of the
Bank of British North America, to be indorsed hereon. The
said batting is separate from,” ete., ete.: Bank of British
North America v. Clarkson, 19 U, C. C. P. 182 (1869). Foi-
lowed in Royal Canadian Bank v. Miller, 29 U. (. Q. I, 266
(1870).

3. A shipper of flour sold it and delivered two hills of
lading endorsed by him in blank to the purchaser, who got
a bill discounted by a bank to pay for the flour, and attached
to it one copy of the hill of lading as collateral. A person
holding the other copy of the bill of lading got possession
of the flour and disposed of it. It was held that a bill of
lading signed by the purser was valid, that an indorsement
of it in blank wag sufficient under C. 8. C. chap. 54, and
that the bank was entitled to recover the full value of the
flour: Royal Canadian Bank v. Carruthers, 29 U, . Q. B.
REK) 11‘\:1.»)_

k. Where the usage of trade is that grain of the same
quality received from different persons is stored together
and mixed, a warehouse receipt covers the specified quantity
of the quality mentioned: Coffey v. Quebec Bank, 20 U. (.
C. P. 555 (1870); Bank of Hamillon v. Noye Mfq. Co., 9 0O,
R. 631 (1885).

5. Where a bank held a warehouse receipt signed by
the clerk of a warehouseman and indorsed by the latter, it
was held that the receipt was invalid as the clerk was not a
warchouseman, and the bank was not entitled to recover
on an insurance policy assigned to it by the warehouseman:
T'odd v. Liverpool Insurance Co., 20 U. C. C. P. 523 (1870).

6. The holder of warehouse receipts of grain had it in-
sured, and then indorsed the warehouse receipts to a bank
as collateral security. It was held that under the Dominion
Aect, 31 Viet. chap. 11, sec. 7, the property in the grain
passed to the bank and he could not recover on a policy
insuring him as owner: Mc¢Bride v. Gore Insurance ('o., 30
U. C. Q. B. 451 (1§70).
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7. A shipping note given by the agent of a railway is
u bill of lading within the Ontario Statute, 33 Vict. chap.
19, see. 3. A bank is entitled to recover as indorsee without
alleging that it received the bill of lading as collateral: Royal
Canadian Bank v. Grand Trunk Ry. Co., 23 U, C. C. P.
225 (1873).

8. A warehouse receipt indorsed to a bank for “40
bales of corks ™ not distinguishing by separate marks or
values, held not to cover corks received in the warehouse
after its date to replace others taken out, the bales having
distinguizhing marks and being of varying values: Llado
v. Morgan, 23 U. C. C. P. 517 (1874).

9. Incurring liability, as for instance, giving an accom-
modation note, ig not contracting a debt, for securing which
a warchouse receipt may be taken: Cockburn v. Sylvester, 1
Ont. A. R. 471 (1877): overruling Re Coleman, 36 U. C. Q.

B. 559 (1875).

10. Where warchouse receipts are indorsed to a bank
as collateral security. It was held that under the Dominion
an insurable interest in the goods: Parsons v. Queen Ins.
Co., 29 U. C. C. . 188 (1878).

11. The provisions as to warehouse receipts in the Bank
Act does not apply to foreign banks: Commercial National
Bank v. Corcoran, 6 0. R. 527 (1881),

12. The giving to the bank of warchouse receipts as
security Tor advances to the company in question was held
not to he such a hypothecating, mortgaging or pledging
of the company’s property as required a by-law sanctioned
hy the shareholders under the Letters Patent Act: Mer-
chants Bank v. Hancock, 6 O, R. 285 (1884).

13. Where a bank advanced money to consignees to
pay the draft attached to a bill of lading and returned
the latter to the consignees, who stored the grain and deliv-
ered the warehouse receipt to the bank, it was held entitled
to the grain as againse execution creditors of the con-
signees: Dominion Bank v. Davidson, 12 Ont. A. R. 90
(1885).




8. 73] WAREHOUSE RECEIPTS AS COLLATERAL, 155

14. A bank took several warchouse receipts as col-
lateral security for notes discounted. The bank sold the
goods, and the proceeds were more than the amount of
the discounted paper. It claimed the right to apply the
surplus on other debts of the customer, under a parol
agreement. It was held that the bank had a right to do
80: Thompson v. Molsons Bank, 16 8. (. Can. 664 (1889).

15. A firm of saw millers obtained from a bank ad-
vances on promissory notes indorsed by them. To the
maker of the notes they gave warehouse receipts on logs,
described as being in certain lakes in transit to the mills,
and subsequently, in pursuance of a written agreement
when the advances were made, gave warchouse receipts
of the lumber manufactured from the logs. The maker
of the notes indorsed the receipts to the bank. It was
held that they were bad as to the logs, the lakes not being
“places kept by the signers of the receipts,” and good as
to the lamber: Tennant v. Union Bank, 19 Ont. A, R. 1
(1892).

16. A warehouseman is not liable for a loss resulting
from a cause the danger and risk of which was made known
to the owner of the goods at the time l]ll'.\' were ware-
housed: Fry v. Quebec Harbour Commissioners, Q. R. 9 8. (.
14 (1896).

17, Goods held under a duly indorsed warchouse re-
ceipt as collateral security for advances may be properly
and legally insured as being the property of the holder of
such receipt, who had made advances on it: Wilson v. Cili-
2eng Ims. Co., 19 L. C. J. 175 (1875).

18. A bank is not liable in damages for not giving
notice of the arrival of goods to a customer to whom it
has endorsed the bill of lading, even when it has received
such notice. The customer should ascertain by what vessel
the goods are coming or notify the agents of the marks
on the goods and ask that he be informed of their arrival:
Masson v. Merchants Bank, Q. R. 14 8. (. 293 (1898).
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19. A bank which has acquired a bill of l;l’t]]ll,‘_’ as col-
lateral security may redeliver it to the pledgor for a limited
purpose, as for 1'\illll]l|1'. to sell the ;_mm|~ and hand over
to it the proceeds towards satisfaction of the debt, without
thereby losing its rights: North Western Bank v. Poynter,
[1895] A. C. 56.

2. Previous holder an agent.—If the previous holder of
such warehouse receipt or bill of lading is the agent
of the owner of the goods, wares and merchandise
mentioned therein, the bank shall be vested with
all the right and title of the owner thereof, sub-
ject to his right to have the same re-transferred to
him, if the debt [or liability] as security for which
they are held by the bank, is paid: R. 8. C. chap. 120,
sec, 53, sub-sec. 3; 63-64 Vict. chap. 26, sec. 15.

The words “or liability ” in the 7th line, were added
by section 15 of the Act of 1900,

The expression “agent,” as used above, is defined in the
next following sub-section. An agent may be the holder
of a warehouse receipt or bill of lading either as being the
person named in the receipt or hill as the person from
whom the goods were received, or to whose order they were
~lih'il'l‘l. or as indorsee, or as the holder of a I'l'('('i]bl or bill
transferable by delivery.

Such an agent may transfer to a bank a warchouse re-
ceipt or bill of lading under the circumstances mentioned
in section 75, and the bank become vested with all the
right and title of the owner as above indicated, even if the
agent has no right to pledge the receipt or bill and is act-
ing frandulently, provided of course the bank itself is act-
ing in good faith.

If the agent is a warehouseman he cannot give the bank
a valid warehouse receipt for the goods of his principal
which he has in store.

The powers given to an agent under this section are
among those conferred on agents under the Factors Acts.
The Ontario Act is R. 8. 0. chap. 150. Section 2 provides
that such an agent may sell or pledge the goods of his
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principal.  The clauses corresponding to the present sec-
tion are as follows: “2. Any agent entrusted with the pos-
session of goods or of the documents of title thereto, shall
be deemed the owner thereof for the following purposes,
that is to say: * * * (3) To give validity to any agrec-
ment by way of pledge, lien or security, bona fide made
with such agent, as well for an original loan, advance or
payment made upon the security of the goods or documents,
as for any further or continuing advance in respect thereof
and (4) To make such contract binding upon the owner
of the goods and on all other persons interested therein,
notwithstanding the person claiming such pledge or lien
had notice that he was contracting only with an agent.”
“Documents of title™ in the foregoing section includes
warchouse receipts and bills of lading. By section 16 the
awner may redeem the goods on payving the amount of the
lien,

The law of Quebec is found in Article 1740 of the Civil
Code, and is in the same words as the Ontario Statute,
hoth having been taken from chapter 59 of the Consoli-
dated Statutes of Canada.

A bank may avail itself of the provisions of the provin-

cial law in so fi

as the business of banking would justify,
and there is no statutory prohibition of the transaction in
a[llt‘\linllA

The English Factors Act, 1880, is to the same effect.
Ti has been held by the English Courts that bankers and
others dealing with such agents or factors are protected
if they arve acting in good faith, notwithstanding the bad
faith of the agent, or the revocation of his authority. Sece
Navulshaw v, Brownvigg, 2 DeG., M. & G. 441 (1852): Chun-
der Sein v. Ryan, 5 1. T. N. 8. 559 (1861); Sheppard v.
Union Bank, ¥ H. & N. 661 (1862): Jewan v, Whitworth, 1.
R. 2 Eq. 692 (1866); Portalis v. Tetley, L. R. 5 Eq. 140
(1867).

The pledge of goods to a bank by a trader as collateral
security, the goods heing held by him under warchouse re-
ceipts duly indorsed to him, and ‘the pledge heing in the
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course of the bank’s regular business, is a cominercial mat-
ter, and the bank receiving such pledge in good faith and
not knowing that the goods did not belong to the pledg

thereby acquires a valid title to the goods, and the right to
('I~IN>~|* of them for its benefit: Canadian Bank of Com-

merce v. Stevenson, . R. 1 Q. B, 371 (1892). Sece also

Robertson v. Lajoie, 22 1. C. J. 169 (1878).

3. Definition of agent.—In thiz section the expression
“agent ” means any person intrusted with the pos-
roods, wares and merchandise, or to whom

session of
the same are consigned, or who is possessed of any
hill of lading, receipt, order, or other document used
in the course of business as proof of the possession
or control of goods, wares and merchandige, or an-
thorizing or purporting to authorize, either by in-
dorsement or by delivery, the possessor of such
document to transfer or receive the goods, wares
and merchandise thereby represented; and such per-
son shall be deemed the possessor of such goods.
wares and merchandise, hill of lading, receipt, order
or other document as aforesaid, as well if the same
are held by any person for him or subject to his
control as if he is in actual possession thereof, R
S. . chap. 120, see, 53, sub-sec. 1.

[t will be seen that an “agent ™ under this section ix
any person (1) intrusted with the possession of goods or
(2) to whom goods are congigned, or (3) possessed of any
of the documents of title named indorsed to him or in
blank or in favor of the bearer. An “agent” under R. S.
0. chap. 150, or Art. 1740 (' (', is a person (1) intrusted
with the ]uy~.~|'~.~inll of ;_'mulr. or (2) intrusted with the docu-

ments of title to ;_mm]\.

As to goods themselves, it will he observed that in the
above sub-section the agent must be a person “intrusted
with their possession, or one to whom they have heen con-
signed.  As to documents of title, it is enough that he he
“possessed ” of them. Under the Factors Act he requires
to have been “intrusted ” with the latter as well as with
f
any, the Court will place upon the somewhat general lan-

the former. Tt remains to be seen what restrictions,

guage of the Act.
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In the case of Bush v. Fry, 15 0. R. 122 (15881), the
question of what was necessary to constitute an agent un-
der R. 8. 0. chap. 150, was considered, A piano was shipped
to a music teacher on the representation that he had a cus-
tomer for it. If this customer did not buy he was to
return it.  He shipped it to another city, consigned to a
rame which he had assumed, where he obtained advances
on it. It was held that he was not an *agent ™ within the
meaning of the Act, and that he was not * entrusted,” and
there was no valid lien for the advances.

In Heyman v. Flewker, 13 C. B, N, 8. 519 (1863), Willes,
J., said: “The term ‘“agent’ does not include a mere ser-
vant or caretaker, or one who has 'msm-“iun of goods for
carriage, zafe custody, or otherwise, as an independent
contracting party; but only persons whose employment cor-
responds to that of some known kind of commercial agent
like that class (Factors) from which the Act has taken its
name.” In Cole v. North Western Bank, 1. R. 10 ', P, 354
(1875), it was held that a warehouseman with whom goods
were deposited, was not an “agent” or “intrusted with
the possession of goods” within the Factors Act, although
he used also frequently to sell such goods. In Johnson v.
Credit Lyonnats. 3 C. P. D, 32 (1877), a vendor who retained
the documents of title, and fraudulently obtained advances
on them, was held not to be the agent of the vendee,

In City Bank v. Barrow, L. R. 5 A. (. 664 (1880), Art.
1740 of the Quebec Civil Code above cited was considered.
An English merchant sent hides to a Montreal tanner o
be tanned. He pledged the hides to the Bank of Toronto.
It was held that he was not a factor or agent entitled to do
¢o0, and that the bank had no lien as against the owner. In
this case Lord Blackburn cited approvingly the case of
Cole v. North Western Bank as establishing * that an agent
who can pledge or sell must be an agent of that class which,
like factors, have a business which, when carried to its
legitimate result, would properly end in selling or in re-
ceiving payment for goods. That would be a kind of class;
factors and agents, in the class of factors. If such a per-
son is ‘entrusted,” and is entrusted in that capacity, then,

L1y RIS v DY EE—
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in the absence of bad faith on the part of the pledgee, the
]l!("l.‘_'l' i> ,‘.!l)“'l_“

In this case it was held by the Privy Council that
Articles 1488, 1489 and 2268 of the Civil Code. which
make valid a sale if it be a commercial matter, or if th
article be bought in good faith in a fair or market or at
a public sale, or from a trader dealing in similar articles,
even though the article had been stolen, did not apply to
a case of pledge. The Quebec Statute, 42-43 Viet. chap.
19, was subsequently passed declaring that they should

also apply to a contract of pledge.

If the agent has validly pledged the goods for a por
tion of their value, they are held by the pledgee for him
within the meaning of the last clauge of the section, so
that he may pledge them for further advances: Portalis

v. Telley, 1. R. 5 Eq. 140 (1867).
TIMBER LIMITS

Section 16 of the Amending Act of 1900 reads as fol-

lows:

16. |Loans on standing timber, ete.—'I'ne hank may lend
money upon the security of standing timber and the
rights or licenses held hy persons to cut or remove
such timber.]  63-64 Viet. chap. 26, see. 16,

This is an addition to the general powers of a hank as

found in section 64, The authorization of loans upon the
security for standing timber may he said to he a derogation
from the prohibition to lend upon the security of land o
immovable property, contained in the latter part of that
section, The security of standing timber or of timber
licenses is not put upon the same footing as mortgages upon
real or personal property. A bank is only authorized to
take the latter as additional ~w'lll'ilv\ for debts contracted
to it in the course of its business. Nor is it authorized to
deal with such timber or licenses as it may do with negoti-
able securities. It may deal in, discount, lend money and
make advances upon these latter or take them as collateral

sceurity.  As to the former it is restricted to lending money
upon them.
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In the amending Act of 1900, the above section 16 is
inserted between two sections amending sections 73 and 714
of the Bank Act, which refer respectively to warchouse re-
ceipts and bills of lading, and to securities from wholesale
manufacturers, ete.: and the language authorizing the loan
upon standing timber and timber licenses is almost identical
with that used in these two sections with reference to loans
upon these other securitics, It is to be observed that the
prohibition in section 15 does not expressly extend to these
newly authorized loans: but as a bank is only authorized
to “lend money ™ on these new securities, they should be
taken as security when the loan is made, or the debt con-

tracted, or there ghould then be a written lil'lﬂlni-l' or ag
ment that they will be given to the bank.

74. Loans to manufacturers.—T'he bank may lend money
to any person engaged in business as a wholesale
manufacturer of any goods, wares and merchandize,
upon the gecurity of the goods, wares and merchan
dise manufactured hy him or procured for such
manufacture:

“The word ¢ manufacturer” includes malsters, distillers,
brewers, refiners and producers of petrolenm, tanners, cur-
riers, packers, eanners of meat, pork, fish, fruit or vege-
tables, and any person who produces by hand, art, process,
or mechanical means, any goods, wares or merchandise ”:
section 2 (f). A wholesale merchant is one who deals only
with persons who buy to sell ‘again: Treacher v. Treacher,
Weckly Notes, 1874, p. 4. A “ wholesale manufacturer ” is
not defined in the Aect, but would probably be held to he
one who, as a rule, disposes of his manufactured producis
to merchants and not to consumers,

The expression goods, wares and merchandise is used
in the extended sense indicated in the interpretation clause,
section 2 (¢), and “includes, in addition to the things
usually understood thereby, timber, deals, hoards, staves,
sawlogs and other lumber, petroleum, crude oil, and all
agricultural produce and other articles of commerce.”

MLB.A n




‘

162 THE BANK ACT. [s. 74.

This section is a substitute for section 54 in the former
Bank Act, R. 8. C. chap. 120, which provided that whar-
fingers, warchousemen, and certain manufacturers and deal-
ers might give warchouse receipts to a bank for goods be-
longing to themselves. In the present Act the instrument
is not called a warchouse receipt, but simply a * security,”
and is in the form of an assignment.

The form of the security to be taken by a bank under
this section, and its effect, will be found in sub-section 3

and the notes thereon. A security including material to

e manufactured would include the goods manufactured

from it: section 76,

2. |Loans to wholesale dealers, etc.—'T'he bank may also
lend money to any wholesale purchaser or ghipper of
or dealer in products of agriculture, the forest,
quarry and mine, or the sea, lakes and rivers, or to
any wholesale purchaser or =hipper of or dealer in
live stock or dead stock and the ||x'm‘lh‘l~ thereof,
upon the security of such products, or of such live
stock or dead stock and the products thercof. The
bank may allow the goods, wares and merchandise
covered by such security to be removed and other
goods, wares and merchandise mentioned in this sub-

ction to be s

wtituted therefor, and those so sub-
stituted ghall be covered by such security as if ori-

ginallv covered therehyv: Provided always, that such
goods, wares and merchandise so substituted are of
substantially the same character and of substantially
the same value as, or of less value than, those for
which they have been so substituted.| 63-64 Viet.

chap. 26, ste. 17,

Section 17 of the Act of 1900 vepealed sub-gection 2
of section 74 of the Act of 1890, and substituted the above
The first sentence is substantially a reproduction of the
repealed clause with the addition of the two words “dealer”
and “quarry.” None of the terms * wholesale purchaser,
.-hi]w]u'r or dealer,” is defined in the Aet. A *“wholesale
merchant ™ is one who deals only with persons who buy to {

sell again: T'reacher v. Treacher, W. N. 1874, p. 4.

In Bank of Hamillon v. Shepherd, 21 Ont. A. R. 156

(1894), the question was raised whether one Essery was
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a wholesale purchaser, or shipper of live stock, but the
Court did not find it necessary to decide this point.  The
security was held to he bad because it was not given when
the note was negotiated, or debt contracted, as required
by section 5. 1t was there laid down that under the law
as it then stood one warchouse receipt or security under
this section could not be substituted for another, and that
the bank could not be affected with notice of the purpose
for which the money was horrowed, provided the borrower
and the goods came within the desc ription of the seetion,
In the Bank of Hamillon v. Halstead, 28 S. (. Can, 235
(1897), the Supreme Court held that assignments were in-
valid because the debt was not contracted at the time they
were given, and because new assignments had been sub-
stituted for those originally given.

The second sentence of the above sub-section was added
to overcome the effect of these decisions as to the right to
substitute other similar goods for those originally covered,
and to make the law correspond with the decigsion of the
Manitoha Court in Banque &’ Hochelaga v. Merchants Bank,
10 Man. 361 (1895). 1t ereates another distinetion between

such a security and a warchouse receipt.

3. Form of security.—Such security may he given by the
owner and may be taken in the form set forth in
NSchedule € te this Aet, or to the like effect: and
by virtue of such security, the bank shall acquire
the same rights and powers in respect to the goods,
wares and merchandise, stock or products covered
thereby, as if it had acquired the same by virtue of
a warchouse receipt,

Oniy the “owner™ can give the gecurity mentioned in
this section. He may do it either personally or by an
attorney or agent duly authorized to that effeet. When a
hank lends upon such security it should know the owner,
and that he is a wholesale manufacturer, or such wholesale
purchaser or shipper.  Care should also be taken that the
goods are strictly within the description of one of the pre-

coding sub-sections, and that the form is identical with that
in Schedule ¢, or to the like effeet, and that it is taken




164 THE BANK AC1 [s. 74

at the time the bill, note or debt is negotiated or con
tracted, or in accordance with a written promise or agre

ment then given or mads

The security under this section is very much of the
nature of a chattel mortgage, and vet the Act places them
upon a very different footing. The chattel mortgage i

the creation of the local legislature or within itz doma

imd the Bank Act simply recognizes it where it has been

so created, and by section 68 allows it to be taken only as
an additional security by a bank for a debt contracted in
the course of its husiness, and almost alwavs, if not alwavs,
previously contracted \ security under this section, on
the other hand, is the creation of the Bank Act, and b
section 75 is put on the same footing as a warchouse 1
ceipt or a bill of lading, which can only be taken by a banl
if the bill, note, or debt, the payment of which it is intended
to secure, 18 negotiated or contracted at the time the ha
acquires suc h gecurity, or on the written promise or agred
ment that it would be given. See Bank B. N. A. v. Clark
son, 19 U, C. C. P. 187 (1869); Dominion Bank v. Oliver,
17 0. R. 402 (1889): Bawmk of Hamillon v. Shepherd, 21 Ont
A. R. 156 (1894): Bank of Hamilton v. Halstead, 28 5. ('
Can. 235 (1897); Ross v. Molsons Bank, 2 Dorion, 82 (1881);
Perkins v. Ross, 6 Q. L. R. 65 (1880); Robertson v. Lajoie,
2 L. C. J. 169 (1878).

The form of the security given in Schedule €, as
amended in 1900, is as follows:

In consideration of an advance of ..... vvoo. dollars
ARG DY ERB o cxvivnssss cuin Bank to A. B., for which the
gaid bank holds the following bills or notes: (deseribe the
bills or notes, if any), |or, in consideration of the discount-
ing of the following bills or notes by the .......... Bank
for A. B.: (1]1-»<'I‘|'n- the bills or llntnm_l the j_"nlnl\. wares

and merchandise mentioned below are hereby assigned to

the said bank as security for the payment on or before the
.......... day of ........ of the said advance, together
with interest thercon at the rate of ...... per cent. per

annum from the .... day of ...... (or, of the said bills

—c
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or notes, or renewals thereof, or substitutions therefor,
and interest thereon, or as the case may be).

This security is given under the provizions of section
seventy-four of the Bank Act, and is subject to the provi-
sionsg of the =aid Aect.

The said goods, wares and merchandize are now owned
by covvvnny are now in posssession of ... .. and are
free from any mortgage, lien or charge thereon (or as the
case may 'n'). ;lll|| are l]l];ln'l' or |»|;ln‘n'~ \\lll'l'(' llln' l_’mn]s
are), and are the following |<||'\l'l'i|'llnll of j_'nm|~ .‘|~~ij_"n|‘~|).

Dated, ete.

(N.B.—The bills or notes and the goods, ete., may be
set out in schedules annexed.)

This form should be departed from as little as possible,
as opinions might differ as to whether the form substi-
tuted really was “to the like effect,” as required by this
sub-section,

It is not necessary that the goods should be in the
possession of the owner. 1If they are not it may be so
stated in the above form, or in that event a warchouse
receipt might be taken from the bailee and the security
be given in this manner.

The goods should he deseribed with as much precigion
as the nature of the case will admit of, and if possible hy
distinguishing marks, and the same principle applies to the
premises where the goods are, g0 that there may be no difli-
eulty in identifying them

In Banque d'Hochelaga v, Merchants’ Bank, 10 Man. 361
(1895), both banks claimed certain bacon under securities
given under this section. The Merchants’ Bank had re-
ceived several such documents for advances, the goods he-
ing pointed out to them in the warchouse and labelled with
the name of the bank. The owner, however, kept selling
and replacing the bacon, but without the knowledge of the
bank. Finally the debts were consolidated, and new notes
and a new security under this section given. The selling
and replacement continued, and subsequently the customer




‘—

166 THE BANK ACT [s. 75

gave a similar security to plaintiffs, setting apart and mark-
ing as theirs some of the bacon previously set apart for
defendants with some of that substituted. On the customer
absconding defendants  took  possession, and plaintiffs
brought action claiming the property.

It was held that the instruments in the form of Schedule
C were suflicient to pass the property at common law; that
after the assignment to defendants the title was in defen-
dants and not in the customer; that under the authority
of Great Western Ry. Co. v. I/Hvll'/\rll. 44 U, C. Q. B. 187
(18%9), and Bank of Hamilton v. Noye, 9 0. R. 631 (1885),
defendants were entitled, as against the customer, to the

substituted bacon: that consequently his assignment

plaintifis was null and void. It was also held that the con

solidation of the debts and securities did not operate :

i
discharge, and the opinion was expressed that section 75
might be construed as not clearly prohibiting the taking
of a security under this section for previous advances, and
that the assignment might he good under section 68,

As previously mentioned the Ontario Court of Appeal
held in the Bank of Hamilton v. Halstead, that under the
Act of 1890 such substitution could not take place.  Sub-

section 2 of this section as found in the Act of 1900, makes

the law now agree with the Manitoba decision.

75. When security may be acquired.—The bank shall
not acquire or hold any warchouse receipt or bill
of lading or security under the next preceding sec-
tion to secure the payment of any bill, note or debt,
[or liability], unless such bill, note or debt |or
liability] is negotiated or contracted at the time of
the acquisition thereof by the bank, or upon the
written promise or agreement that such warehouse
receipt or bill of lading or security would he given
to the bank; but such bill, note or debt [or liability]|
may be renewed, or the time for the payment thereof
extended, without affecting any such security: R. S.
(', chap. 120, sec. 53, sub-sec. 4; 63-64 Viet. chap.

26, see. 18,

The words “or liability’
section 18 of the Act of 1900,

were added after “debt” by
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rehouse receipt or bill of lading, or a security
under section T4 can only be taken as collateral security
by a bank (1) if the bill or note is negotiated at the time
the bank acquires the security, or (2) if the debt or liabi-
lity is contracted at the time of such acquisition, or (3) if
at the time the bill or note is negotiated or the 11(*1‘)1 or
liability contracted there is a written promise or agreement
that such warehouse receipt or hill of lading or security
shall be given.

There are several grounds for a somewhat striet inter-
pretation of the present section, and others of a like nature,
The general rule is laid down in section 64, viz, that a
bank shall not either directly or indirectly lend money on
the security of any goods, wares or merchandise.  Sections
3 and T4, which are among the exceptions to G4, are con-
trolled by the present section, which is prohibitory in de
claring that a bank shall not acquire or hold any of the
documents of title named, except on the terms indicated

By section 31 of the Bills of Exchange Act “a bill is
negotiated when it is transferred from one person to an-
other in such a manner as to constitute the transferee the
holder of the bill,” “ Holder ™ in that Act is defined as
the payee or indorzee of a bill or note, who is in posses-
gion of it, or the bearer thereof. He need not be the owner,
he may have it merely for discount, collection or the like;
g0 that the negotiation of a bill or note is not necessarily
a sale of the instrument, but may be a pledging or a mere
transfer of possession, provided the transferce is in a post-
tion thereby to acquire the status of a hoider as above de-
fined. The word “negotiated” would appear to bhe used
in a narrower sense in this section. Its being joined with
the words “debt or liability contracted ™ would seem to re-
strict it to the purchase or discount of the hill or note hy
the bank, and not to include the renewal, which is treated as
something distinet, in the concluding part of the section.
See Jonmenjoy Coondoo v. Walson, 9 A. C. 561 (1884).

In the Bank of Hamilton v. Shepherd, 21 Ont. A. R. 156
(1894), a warchouse receipt was taken by the bank on the
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renewal of a note, no actual advance heing then made. It
was held that this was not a negotiation, and the bank was
not entitled to hold the security.

The fact that when the renewal note and the ware-
house receipt were taken by the bank, another warchouse
receipt, which had been taken when the debt was contracted,
was surrendered, was held not to be a negotiation or suffi-
cient to bring the transaction within the provisions of this
seetion.  In Bank of Hamillon v. Noye, 9 0. R. 631 (1885),
it had been considered that the surrender of the antecedent
lien and the taking of a new one with the renewal, might
be treated as a negotiation within the meaning of the de-
finition given in Foster v. Bowes, 2 P. R. 256 (1857).

In the Bank of Hamilton v. Halstead, 28 S. (. Can. 235
(1897), where notes were discounted and the proceeds placec
to the credit of the customer when the assignments were
given, but the moneys were really under the control of the
bank, it was held that the notes were not *negotiated ”
within the meaning of this section, nor was there any
“debt ™ contracted at the time, and that the securities were
consequently void as against the assignee for creditors.

In the Dominion Bank v. Oliver, 17 0. R. 402 (1889), it

was pointed out by Bovd, C, that in the corresponding
clause of the former Act the negotiation of a note is put
in contrast with its renewal; and that the mere renewal
cannot be read as to mean negotiation. See to the same
effect Bank of British Novth America v. Clarkson, 19 U, .
C. P. 182 (1869).

Where a warehouse receipt was indorsed to the acceptor
of an accommodation bill by way of security for his accept-
ance, it was held that there was no debt contracted at the
time so as to give the acceptor a valid claim to the property
mentioned in the warchouse receipt: Cockburn v. Sylvester,
1 Ont. A. R. 471 (187%7).

A warchouse receipt may be transferred by indorsement
as collateral security for a debt contracted at the time. The
obligation contracted at the time may be made to cover
future advances, but not past indebtedness: Robertson v.
Lajoie, 22 L. C. J. 169 (1878).
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Where a debtor pledged warehouse receipts as collateral
security for drafts, and agreed that if the proceeds of the
goods were more than suflicient to pay these drafts the sur-
plus should go to pay an old indebtedness, the agreement
was held void as to the latter: Perkins v. Ross, 6 Q. 1. R.
65 (1880),

Where a lumber company gave to a bank documents
pledging logs in a river as security for previous advances,
the bank acquired no lien on the logs: Ross v. Molsons Bank,
2 Dorion, 82 (IP‘SI).

Written promise or agreement.—T'he Bank Act of 1811
provided that the hill of lading or receipt should be trans-
ferred only when the bill or note was negotiated or the debt
contracted, unless at that time there was an “ understand-
ing ” that they should be given subsequently. In the Bank
Act, R. 8. C.ochap. 120, the word used is “ promise ™5 in
the present Act it is *“written promise or agreement.”  Al-
though these words have been o long used in this con-
nection it is surprising how seldom they have come up for
judicial interpretation.

In the Royal Canadian Bank v. Ross, 40 U, (. Q. B. 466
(1817), the bank made advances to be secured by bills of lad-
ing and warehouse receipts for coal and stone when received.
The goods came from time to time, and bills of lading and
warchouse receipts were given to the bank. The transac-
tions were sustained, and it was held to be no objection that
the agreement was to give bills and receipts for goods, of
which, at the time, the customer was not possessed. See
to the same effect, MeCrae v. Molsons Bank, 25 Grant, 519
(1878).  In Suter v. Merchanls’ Bank, 21 Grant, 365 (1877),
a manufacturer, when getting advances from the bank, pro-
posed that he should warchouse his goods as manufactured
and pledge the receipts with the bank. This was agreed
to, and such receipts given from time fo time. It was held
that it was no objection that the goods and receipt were
not in existence at the time of the agreement. It was con-
tended by plaintiff that the alleged agreement was not valid
as it did not specify the number of cases or their value,




170 THE BANK ACT. [s. 75.

This was held not to be too vague or uncertain to entitle the
bank to hold the receipts.  In Tennant v. Union Bank, 19
Ont. A R. 1 (1892), the bank made advances to mill owners
for getting out logs, on a promise that warehouse receipis
would be given to the hank on the lumber to he manufac-
tured from them. These were given from time to time as
the lTumber was manufactured and piled in the yard of the
mill owners.  The bank was held entitled to the Tumber
covered by these receipts.

A somewhat analogous case is that where a chattel mort-
gage hag been given in accordance with a previous promise
or agreement, and it is sought to set it aside as a fraudulent
preference.  Instances of preferences being  sustained on
the ground of a previous promise or agreement will be found
in Ex parte Hodgkin, 1., R. 20 Eq. 746 (1875): Allan v.
Clarkson, 17 Grant, 570 (1850): MeRoberls v. Steinoff, 11 O
R. 369 (1886): (larkson v. Sterling, 15 Ont. A. R. 234 (1888):

Embury v. West, ibid. 357 (1888); Lawson v. McGeoch, 20
Ont. A, R. 464 (1893).

In scarcely any of the cases on the subject do the pre-

cise terms of the agreement come in question.  In most of
them all that appears is that there was an agreement to
give security.  Once this was clearly proved it seems to have
heen considered, as a rule, that the conditions were met.
In Lawson v. MeGeoch, supra, at page 475, Maclennan, J.,
savs:  “TIt is said that the agreement was too vague and
uncertain to be attended to as it is not shown that any
particular goods were mentioned, which were to be mort-
gaged. T am not pressed with this objection. The debtor
was a farmer, and the mortgage was to be a chattel mort-
gage. I think that means a mortgage of the debtor’s chat-
tels: and that the defendant could have selected a sulficient
quantity of the debtor’s goods, and have required a mort-
gage upon them.”

It is probable that, in accordance with the favor shown
to commericial and banking transactions, a promise or agree-
ment to give one of the securities mentioned in this section
would be more liberally construed than one to give a chattel
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mortgage.  In drawing up such an agreement care shoull
be taken that it is made wide enough.  The promise may
include more than the receipt or security, but the latter can-
not cover more than the promise.  The property need not
bhe in the possession of the customer, or ¢ven in existence,
when the customer obtains the advance: bat it must he in
contemplation that he is to acquire it.  The promise may
he to give these securities from time to time.  An agree-
ment to give a bill of lading, warchouse receipt or security
for a certain class of goods up to a certain quantity, or up
to a certain value, would probably be a sufficient compliance
with the law.

In this way by an agreement with a wholesale manu-
facturer, or purchaser or shipper, mentioned in section 74,
a bank might, when making advances, provide that securi
ties should be given it from time to time as the goods are

manufactured or purchased, and thus keep its elaim secured,
while allowing the business to be carried on,

Renewal.—A\ bill or note may be renewed or the time
extended without affecting any such security, If taken
as security for more than one bill or note it would not he
necessary that they should be kept distinet in taking re-
newals, provided the new bills or notes did not in the ag-
gregate amount to more than the old with the interest
added, and provided no additional debt were included in
any of the new paper:  Barber v. Mackrell, W. N, 1892, .
133.

2. Exchange of warehouse receipt, etc.—'I'he hank may,
on shipment of any goods, wares and merchandise
for which it holds a warehouse receipt, or security
as aforesaid, surrender such receipt or security and
receive a bill of lading in exchange therefor, or on
the receipt of any goods, wares and merchandise
for which it holds a bill of lading or security, as afore-
said, it may surrender such bill of lading or security,
store such goods, wares and merchandise, and take
a warchouse receipt therefor, or may ship them, or
part of them, and take another bill of lading there-
for: R. 8. C. chap. 120, sec. 53, sub-sec. 5.
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A purchaser of hops had given a bank securities unde:
section 74 on the hops. At the request of the bank he con
stituted his bookkeeper his warchouseman, and the latter
issued warchouse reccipts to the bank in substitution for
these securities, there being no new advance. It was held
that this exchange was valid under this sub-section: Conn

v. Smith, 28 0. R. 629 (1897).

3. Penalty for false statement.—very one is guilty of a
misdemeanor and liable to imprisonment tor a term
not exceeding two years who wilfully makes any false
statement in any warchouse receipt, bill of lading or
security, as aforesaid. R. S. . chap. 120, sec. 53,
sub-sec. 1.

The Criminal Code, 1892, section 376, provides that any
warchouseman, forwarder, ete., who gives a false warchouse
or shipping receipt is guilty of an indictable offence and
liable to three years’ imprisonment, as is also any person
who knowingly and wilfully accepts, transmits or uses any
such false receipt.  Section 378 makes any person liable o
the same punishment who wilfully makes any false state-
ment in any receipt, certificate or acknowledgment for
grain, timber or other goods or property which can be used
for any of the purposes in the Bank Act. Prosecutions
ghould be taken under the Code as being the later Act.

|. Penalty for alienation.—LEvery one is guilty of a mis-
demeanor and liable to imprisonment for a term not
exceeding two years, who, having possession or con
trol of any goods, wares and merchandise covered by
any warchouse receipt, bill of lading or security as
aforesaid, and having knowledge of such receipt, bill
of lading or security, and without congent of the
bank, in writing and before the advance, billy note
or debt [or liability] thereby secured has been fully
paid, wilfully alienates or parts with any such goods,
wares, or merchandise, or wilfully withRolds from the
hank possession thereof upon demand after default
in payment of such advance, bill, note or debt [or
liability]. Amended by 63-64 Viet. chap. 26, see. 18,

The words “or Iizll»illl_\‘ " were added after “debt™ in

the 9th and 14th lines of this sub-section by section 18 of
the Act of 1900,
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Seetion 378 of the Criminal Code, 1392, provides that
any person guilty of such an offence as that deseribed in

this sub-section shall be liable to three years™ imprisonment.

76. Goods manufactured from articles pledged. —I1 goods,
wares and merchandise dre manufactured or produced
from the goods, wares and merchandise, or any of
them, included in or covered by any warchouse re-
ceipt, or security given under section seventy-four
of this Act, while g0 covered, the bank holding
such warehouse receipt or security shall hold or con
tinue to hold such goods, wares and merchandise,
during the process and after the completion of such
manufacture or production, with the same right and
title and for the same purposes and upon the same
conditions as it held or could have held the original
goods, wares and merchandise. R, S, CL chap. 120,

see, ofy,

In the former Act, R. 8. (' chap. 120, the principle of
this section applied only to cereal grains manufactured into
flour or malt, or hogs manufactured into pork, hacon or
hams. 1t is now made applicable to all manufactured ar-
ticles.  Where other goods than those covered by the ware-
house receipt or gecurity enter into the composition of the
manufactured articles nice questions may arise, If these
other goods belong to the manufacturer there probably
would be no difficulty, as that might be congidered to he in
the contemplation of the parties, and the blame, if any,
would be on the manufacturer,

If, however, he should combine material covered by two
or more assignments under gection 74 the difficulty would he
greater. In that case the question wounld be settled by the
provincial law, as the Act is zilent on the point.  In Quebee
the Civil Code lays down a series of rules in Articles 429 to
442, the principle being that the product might be divided
according to the respective interests of the parties, or if not
divisible, the party having the greatest interest might claim
the whole on paying the others what they are entitled to.

In Re Goodfallow, 19 0. R. 299 (1890), a miller gave a
bank a warehouse receipt for a certain quantity of “ wheat
and its product.” It was held that once the wheat in the
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mill was reduced to a quantity equal to or less than the
amount in the receipt, the whole of it helonged to the bank,
and so long as “the product ™ could be traced, whether in
flour or in money, it was recoverable by the bank as against

the miller. °

The principle laid down in this section had been adopted
by the Courts hefore it had been incorporated in the statute,
See Wilmot v. Maitland, 3 Grant, 107 (1851): Mason v. (i,
W. Ry. Co., 31 U. C. Q. B. 13 (1811)

77. Preference over unpaid vendor.— \il advances made
on the security of anv hill of lading or warchouse

receipt, or security given under section seventy-fi

of this Aet. shall give to the bank making such ad
vances a claim for the repayment of such advances
on the goods, wares and merchandise therein men

tioned, or into which they have heen converted, prior

to and by preference over the elaim of any unpaid

endor: but such preference shall not be given over
the elaim of any unpaid vendor who had a lien upon
sueh goods, wares and merchandise at the time of the
wequisition by the hank of such warchouse receipt,
hill of lading, or securitv, unless the same was ac

juired without knowledge on the part of the bank of
such lien R. S, €. chap. 120, see. 57, in part

The preceding section gives a hank a right to hold goods

even when their form ig changed. 18 section gives it

priority for its claim over the unpaid vendor, who, under
the law of Quebee, ranks above she pledgee. By Article
1994 of the Civil Code privileged elaims upon movable pro-
perty rank in the following order: “ 1. Law costs and all
t of the mass of the credi-
tors. 2. Tithes. 3. The claims of the vendor. 1. "The

expenses ing urred in the inter

claimg of ereditors who have a right of pledge or of reten-
tion.”

Article 1994¢ provides that the claim of a workman for
cutting, drawing or rafting logs or timber shall not affect
the rights of a bank under the Banking Act.

Article 1998: “The unpaid vendor of a thing has two

-

privileged rights: 1. A right to revendicate it. 2. A right
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of preference upon its price. In the case of insolvent
traders these rights must be exercised within fifteen days
alter the delivery.”

Article 1999: “The right to revendicate is subject to
four conditions: 1. The sale must not have been made on
credit, 2, The thing must still be entire and in the same
condition. 3. The thing must not have passed into tl
hands of a third party who has paid for it. 4 It must be
exercised within eight days after the delivery, saving the
provisions concerning insolvent traders contained in the last
|vl'w‘1‘i!|n: article,”

Article 2000 “1f the thing be sold pending the pro-
ceedings in revendication, or if, when the thing is seized at
the suit of a third party, the vendor bhe within the delay
and the thing in the condition prescribed for revendication,
the vendor has a privilege upon the proceeds in preference
to all other privileged ereditors hereinafter mentitoned. I
the thing be still in the same condition, but the vendor he
no longer within the delay, or have given eredit, he has a
like privilege upon the proceeds, except as regards the lessor
or the pledgee.”

The effeet of the seetion is that if the bank has noties
of the claim of the unpaid vendor it will rank after him:
if it had not such notice at the time it acquired its lien i
will have priority over him.  The rule laid down in the case
of Tennant v. The Union Bank, [1894] A. . 31, would ap-
pear to uphold the constitutionality of this provision, which
overrides the civil law of the provinee.

78. Sale of pledged goods.—In the event of the non
payment at maturity of any debt [or lability]
secured by a warchouse reccipt or bill of lading, or

security given under section seventy-four of this Aet,

the bank may sell the goods, wares and merchandise
mentioned therein, or so much thereof as will suf-
fice to pay such debt with interest and expenses,
returning the overplus, if any, to the person from
whom such warchouse receipt, or bill of lading, or
security, or the goods, wares and merchandise men-
tioned therein as the case may he, were acquired; hut
such power of sale shall he subject to the following
provisions, namely: R. S. (. chap. 120, sec. 5.
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The words “or liability ™ in the second line of this sce-

tion were added by section 19 of the amending Act of 1900,

[t iz a well gettled rule of the English common law that
a pledgee, upon default, may sell at public auction goods or
chattels that are |>!|‘<|;‘4‘1| without .|I|1|i1-i;|| process and de-
cree of foreclosure, upon giving the debtor reasonable notice
to redeem:  Tucker v, Wilson, 1 Peere Williams, 261 (1714);
Lockwood v. Ewer, 9 Modern, 275 (1742): Kemp v. Wesl-
brook, 1 Vesey, Sr., 218 (1749); Pigot v. Cubley, 15 Common
Beneh (N, N, 701 (186G4).

In the Provinee of Quebee under the eivil law the
pledgee has no such right.  His remedy is to get judgment
against the debtor, seize and sell the goods pledged, and
obtain payment hy preference out of the proceeds: Civil
Code, Art. 1971.

The effect of this seetion is to make the law of England
applicable to the whole Dominion, the following sub-sections

specifying the notice to be given before selling:

2. Notice before sale.—No sale without the consent in
writing of the owner of any timber, boards, deals,
staves, saw logs or other lumber, shall be made under
this Act until notice of the time and ]l|211'4' of such
gale has been given by a registered letter, mailed in
the post office to the last known address of the
pledger thereof, at least thirty days prior to the sale
thereof ; and no goods, wares and merchandise, other
than timber, boards, deals, staves, rawlogs or other
lumber, shall be sold hy the bank under this
Act without the consent of the owner, until notice
of the time and place of sale has heen given by a
registered letter, mailed in the post office to the
last known address of the pledger thereof, at least
ten days prior to the sale thereof: R. 8. C. chap.
120, see. 58, sub-sec, 1.

1t will be observed that the language of this sub-gection
is negative and prohibitory. If a sale were made without
the notice required by this sub-section, it would appear to
he null, at least in the Province of Quebee, where the rule
of the civil law prevails that “prohibitive laws import

nullity, although such nullity be not therein expressed ™:
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C. o Art, 14 In such case the bank would be liable n

damages for its illegal act, and would also be subject to

the penalty provided by seetion 79,
4. Sale to be by auction.—LEvery such sale of any article
mentioned in this section, without the consent of
the owner, shall he made by public auction, after
a notice thereof by advertisement, stating the time
and |l|:l|'v thereof, in at least two newspapers |»ll'»-
lished in or nearest to the place where the =ale is
to be made: and if such sale is in the Provinee of
Quebee, then at least one of such newspapers shall
he a newspaper published in the English language,
and one other such newspaper shall he a newspaper
l|||||l|~||n'|| in the French l;nun:l_:-'. R 8 €, l‘llil]l
120, see, B8, sub-sce, 1,

Unlike the preceding sub-section, the language of this
sub-gection is affirmative.  1f the sale is made otherwise
than by auction it would prohably he void, as heing un-
authorized by either common law or statute.  On the other
hand, a want of notice in the newspapers might not he fatal
i reasonable notice was given otherwise.,

79. Penalty for violation.—IEvery hank which violates
any  provision contained inoany of the seetions
numbered  sixty-four to seventyv-cight (both inelu-
sive) shall incur for cach violation thereof a penalty
not exceeding five hundred dollars,

Section 98 provides that these penalties shall he recov-
erable  and enforeeable with costs, at the suit of Her
Majesty, instituted by the Attornev-General of (anada, or
the Minister of Finance and Receiver-General, and shail
helong to the Crown for the public uses of Canada.

80. No penalty for usury.—T'he hank shall not he liahle
to incur any penalty or forfeiture for usury, and may
stipulate for, take, reserve or exact any rate of in-
terest or discount not exceeding seven per cenf, per
annum, and may receive and take in advance any
such rate, but no higher rate of interest shall he
recoverable by the bank: and the bank may allow
any rate of interest whatever upon money deposited
withit. R. 8. C. chap. 120, sec. 61.

ML LA, 12
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This section was first enacted in the Bank Act of 1867,
31 Viet. chap. 11, see. 17 In the old Provinee of Canada,
by C. 8. C. chap. 58, see. 4, it was enacted that ** no bank
may stipulate for, take, reserve, or exact a higher rate of
discount or interest than seven per cent. per annum, and
that any rate ol interest not exceeding seven per ¢t nt. per
annum may be received and taken in advance by any such
bank,” and by the eighth section * six per cent. per annuimn
ghall continue to be the rate of interest in all cases where,
by the agreement of the parties or by law, interest is pay
able, and no rate has been fixed by the parties or by th
law.”  The Commercial Bank v. Cotton, 17 U, C, C, P. 214
(1866), and in appeal, ibid. 447 (1867), decided that the

effect of the 9th section of that Act was, that as to any

bank violating the provisions of the Act, as a punishment

for that violation, the note or other security taken is d

ared void, and that the corporation should be liable te
the further penalty of three times the value of the moneys
lent or bargained for

The Acet of 1867, ahbove cited, abolished all penalties
and forfeitures for usurv as against banks, that may ha
been in force in any of the provinces. Since that time a
bank could not recover more than seven per cent. If,
however, a higher rate were paid would the customer b
entitled to recover it back?  On this point the decisions
have not been uniform.

In Barnhart v. Robertson, ¢ O, S. 5142 (1813), it was
held that a plaintiff who had voluntarily paid more than
the rate could maintain an action to recover the ex
cess.  Under the Aet of 1833 the contrary was held in

Kaines v. Stacey, 9 U, (', (. P. 355 (1859); Jarvis v. Clark,
10 17, L o P 480 (1860) 5 Quinlan v, Gordon, 20 Grant.
\ppendix L. (1861): Hutlon v. Federal Bank, 9 Ont. P. R
H68 (1883).

In the Province of Quehee also the jurisprudence ha

bheen conflicting. In Nye v. Malo, ¥ 1. C. R. 405 (1857),

it was held in appeal that under the law of 1853, aholish-

ing the penalties for usury, the maker of a promissory

note, whereon interest at a higher rate than that allowed
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by law had been retained or paid, was entitled to have the
excess deducted from the principal.  In Massue v. Danser-
eau, 10 L, €. J. 179 (1865), the Court of Appeal, by three
Judges against two, reversed the Court helow, and decided
that money paid voluntarily in excess of the legal rate,
could not be recovered hack. The question was raised in
another case which went from Lower Canada to the Privy
Council, Kierzkowski v. Dorion. 5 Moore (N.S.), 397 (1868).
but their lordships there decided the case upon another
ground.  They say, however (p. 430), * But an -action to
recover such excess could not properly he called a eivil
proceeding for usury, the words of the Aet (16 Viet. chap
8) evidently pointing to a proceeding upon the fact of
usury itself and not upon claims which resulted from it
#o% % % The whole effeet of this Act is, that a usur
ious contract shall no longer subject a party to penalty or
forfeiture: but that it shall be invalid so far as it stipulates
for more than six per cent.”

The whole of the authorities on the subject were care
fully reviewed in a recent case of Banque de St Hyacinthe
v. Sarrazin, Q. R, 2 S, .96 (1892). 1t was there held that
the provision in this section of the Act prohibiting a bank

from taking more than seven per cent. was a matter of

public order, and that the defendant was entitled to credit
for $5,768.35, which the bank had from time to time taken
in the course of husiness over and above the legal rate

of seven per cent

81. Not void for usury.—No promissory note, hill of
exchange or other negotiable security, discounted by
or indorsed or otherwise assigned to the bank, shall
be held to be void, usurions

o tainted by usury,
as regards such bank, or any maker, drawer, acceptor,
indorser, or indorsee thereol, or other party thereto,
or hona fide holder thercof, nor shall any party
thereto bhe subject to any penalty or forfeiture hy
reason of any rate of interest taken, stipulated or
received by such hank, on or with respect to such
promissory note, bill of exchange, or other negotiable
security, or paid or allowed by any party thereto to
another in compen
the rate of inter

ation for, or in consideration of

taken or to be taken thereon
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by such bank; but no party thereto, other than the
bank, shall be entitled to recover or lable to pay
more than the lawful rate of interest in the Pro-
vinee where the suit is brought, nor shall the bank
be entitled to recover a higher rate than seven per
cent, per annum: and no innocent holder of or party
to any promissory note, hill of exchange or other
negotiable security, shall, in any ecase be deprived
of any remedy against any party thereto, or liahle
to any penalty or forfeiture, hy reason of any usury
or offence against the laws of any such Province,
respecting interest, committed in respeet of - such
note, hill or negotiable security, without the com-
plicity or consent of such innocent holder or party.
R. S, €. chap. 120, sec. 62,

This section is taken from the Act of 1872 (35 Viet.
chap. 8, sec. 2), which, as appears from the recital, was
enacted because, although the usury laws were repealed as
to banks in 1867, there were still in force in certain pro-
vinees usury laws affeeting parties other than banks,  These
were colleeted in chapter 127 of the Revised Statutes of
Canada relating to Interest, and formed sections 9 to 30
inclusive.  They were all repealed hy 53 Viet. chap. 34,
see. 2, an Act passed in the same session as the present
Bank Act, =0 that the section would now seem to be super-
fluous.

82. Collection fees.—'I'h¢ bank may, in discounting at
any of its places of business, branches, agencies or
olfices of discount and deposit, any note, hill or
other negotiable security or paper payable at any
other of its own places or seats of business, branches
agencies or offices of discount and deposit in Canada,
receive or retain, in addition to the discount, any
amount not exceeding the following rates per cent.,
according to the time it has to run, on the amount
of such note, hill or other negotiable security or
paper, to defray the expenses attending the collee-
tion thereof, that is to say: under thirty days, one-
cighth of one per cent.: thirty days or over, .lml
under sixty days, one-fourth of one per cent.: sixty
days and over, but under ninety davs, three-eighths
of one per cent.; ninety davs and over, one-half of
one per cent. R. 8. (. chap. 120, see. 63.
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Agency fees.—'I'hc bank may, in discounting any
note, bill or other negotiable sceurity or paper, bona
fide payable at any place in Canada different from
that at which it is discounted, and other than one
of its own places or seats of business, branches,
agencies or offices of discount and deposit in Can-
ada, receive and retain, in addition to the discount
thereon, a sum not exceeding one-half of one per
cent. on the amount thereof, to defray the expenses
of agency and charges in collecting the same. R. 8.
(. chap. 120, see. 64.

Deposits from persons unable to contract.—The hank
may receive deposits from any person whomsoever,
whatever his age, status or condition in life, and
whether such person is qualified by law to enter into
ordinary contracts or not; and, from time to time,
may repay any or all of the principal thereof, and
may pay the whole or any part of the interest thereon
to such person, without the authority, aid, assist-
ance or intervention of any person or official being
required, unless before such repayment the money
so deposited in and repaid by the bank is lawfully
claimed as the property of some other person, in
which case it may be paid to the depositor with the
congent of the claimant, or to the claimant with the
consent of the depositor: Provided, always, that if
the person making any such deposit could not, under
the law of the Province where the deposit is made,
deposit and withdraw money in and from a bank
without this section, the total amount to be received
from such person on deposit shall not, at any time,
exceed the sum of five hundred dollars: R. 8. C.
chap. 120, see, 66, sub-sec. 1.

‘tions 64 to 83 of the Act relate to hanks as banks

of discount; the present section relates to them as banks
of deposit.

When money is paid into a bank it ceases to he the

money
of the
whose

of the person paying it in, and becomes the property
bank. Nor does it hecome the property of the party to
credit it is placed in the hooks of the bank. The lat-

ter simply becomes the creditor of the bank for the amount.
The relation existing between the bank and its customer
is not that of trustee and cestui que trust, but that of debtor
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and ereditor: Foley v. Hill, 2 T, 1. Cas. 36 (1848): Swmith
v. Leveaux, 2 DeG. J. & 8. at p. 5 (1863); In re Agra & Mas-
terman’s Bank, 36 1. J. Ch. 151 (1866).

Interest on deposits is not payable by a bank unless
there is a special agreement to that effect: Edwards v.
Vere, 5 B. & Ad. 282 (1833).

Securities deposited in a bank merely for safe keeping
remain the property of the depositor.

As the subject of civil rights belongs exclusively to the
provincial legislatures, the persons qualified to enter into
contracts differ in the several provinces. Those to whom
the clause restricting deposits to $500 will apply are chietly
minors in all the provinees, and married women in several
of them.

“_\ section 45, the statement to be laid before the share-
holders at the annual meeting must show not only the total
amount of the deposits, but must distinguish between those
hearing interest, and those not bearing interest. By section
80, the bank may allow any rate of interest whatever upon
money deposited with it. In the monthly returns to the
Gtovernment, Schedule D, separate statements are to be
made of (1) depogits by the publie, payable on demand in
Canada; (2) deposits by the publie, payable after notice,
or on a fixed day, in Canada; (3) deposits elsewhere than
in Canada; (4) deposits made by other banks in Canada.

If a customer has several accounts in a bank he may
gpecify at the time of a payment or deposit, to which of
them it is to be applied. In default of his doing so, the
bank may determine its application:  Wilson v. Hirst, 4
B. & Ad. 760 (1833): Simson v. Ingham, 2 B. & C. 65 (1823);
Johnson v. Robarts, .. R. 10 Ch. 505 (1875).

Where a number of deposits and withdrawals have been
made, the question of the application of these often be-
comes a matter of importance. The general rule is that
there is a presumption that the sum first paid in is that
which is first paid out. This is a presumption, however,
which may be rebutted: Clayton’s Case, 1 Mer. 608 (1816).
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The rule in Clayton’s Case, applies where there is one un-
broken account, even between cesfuis que trustent.  But
when a bank applies specific receipts to the payment of a
specific balance due by a customer, the rule does not apply:
Mutton v. Peat, [1899] 2 C'h. 556,

Where a bill or note of a customer i made payable at
a bank it has a right to apply any of hix funds in its posses-
sion to the payment.

A bequest of the testator’s “ ready money ™ includes his
money on depogit in a bank: Parker v. Marchant, 1 Younge
& Collyver (Ch.) 290 (1842): Stein v. Ritherdon, 37 1. J. C'h.
369 (1868). The balance in a bank has been held to he
included in a bequest of “all the debts due to me ™: Carr
v. Carr, 1 Mer. 541n (1811): also in request of “money
in hand ”: l’r'riw_l/ v. Reynolds, 5 Russ. 12 (1828): and of
“all my moneys " Manning v. Pureell, ¥ DeG, M. & G.

55 (1855).

Cheques.— A« a rule, deposits pavable on demand are
withdrawn by cheques signed hy the depositor.  The law re-
lating to Cheques is found ia the Third Part of the Bills of
Exchange Act, sections 72 to 81 inclusive, These sections,
with full notes, will be found in the present work following
the schedules to the present Act, and to them the reader
is referred.

When a cheque is cashed over the counter, the money .
ceases to be the money of the bank, and the payment can-
not he revoked, although it should he immediately discov-
ered that the drawer's account is overdrawn: Chambers v.
Miller, 13 €. B. N. 8. 125 (1862): Pollard v. Bank of Eng-
land, T.. R. 6 Q. B, 623 (1871).

A bank is not liable for any deficit in packages of silver
paid out unless the money be counted and the deficit made
known before the packages are taken from the bank: Brown
v. Quebee Bank, 2 L. C. 1. J. 253 (1866).

Deposit receipts.—As a rule when money is deposited
with a bank which is not to be withdrawn in the ordinary
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Lourse of business, but only after certain notice or after
the expiration of a certain time, a deposit receipt is given
to the customer. A considerable controversy has arisen
as to whether these instruments are negotiable and trans-
ferable by delivery or indorsement. Those in question in
{ the earlier Canadian cases had not the words * bhearer

or “order,” and it was held that the holder by indorsement
could not recover in his own name. See Mander v. Royal
} Canadian Bank, 20 U, C. . . 125 (1869); Bank of Mon!-
real v. Little, 17 Grant, 313 (1870); Lee v. Bank B. N. A.,
30 U. C. C. P. 255 (1879). In Voyer v. Richer, 13 1. C. J.
213 (1869), the Quebee Courts held that even where the
receipt was payable to order it was not negotiable. In the
Privy Council, L. R. 5 P. (!, 461 (1874), it was said that
there was * high authority in favor of considering it to he
negotiable,” but the case was decided on another ground.
In Re Central Bank, 17 0. R. 574 (1889), the receipt
was in the following form: * Received from Messrs, Cox
& Co., the sum of six thousand dollars, which this bank
will repay to the said Cox & Co., or order, with interest
at four per cent. per annum, on receiving fifteen days’
notice.  No interest will he allowed unless the money re-
: mains with this bank six months. This receipt to he given
up to the bank when payment of either principal or interest

! is required.”  Boyd, (., in giving judgment in favor of the
3 holder by indorsement, said: “1I have a very strong opinion
§ that the deposit receipt as drawn ix a negotiable instru-
{

ment, under which the claimants are entitled to succeed as
upon a promissory note made by the bank.” He added
thit, being made payable to “order,” it was meant to be
transferable by indorsement, and the bank which had issued
it in that form was estopped from denying its negotiability.

Under the Bills of Exchange Aect it does not now re-
quire the words “order™ or “bearer” to make it a pro-
missory note. 1If intended that it shall not be negotiable,
it should contain the words “not transferable” or some
words to the like effect: Bills of Exchange Act, sec. 8.
It would then require to be transferred in the manner

= SARIRSS SRS ST

provided by the law of the respective provinces for the




5. 84.] NOT BOUND TO SEE TO TRUSTS, 185

transfer of choses in action or rights of action: that is, by
assignment and not by simple indorsement.  After such

gnment the assignee can sue on it in hig own name. For
Ontario, see the Judicature Act, R. 8. O. chap. 58, sec, 58
(5): for Manitoba, Rev. Stat. chap. 1, sec. 3: for N, W,
Territories, Cons. Ord. chap. 41; for British Columbia,
Rev. Stat. chap. 56, sec. 16 (17). In Quebee the assignee
cannot sue in his own name until a copy of the transfer has
been served on the debtor, unless he is a party to it: ¢, C,
Arts, 1570, 1571,

A deposit receipt is a good subject of a donatio morlis
causa even when the order for its payment is in the form
of a cheque signed by the depositor:  Tn re Dillin, Duffin v.
Duffin, 44 Ch. D. 76 (1890).

Naderquist v. Onlario Bank, 15 Ont, A. R. 609 (1889),
is a case where a bank was compelled to pay the amount
of a deposit receipt a second time.  The depositor, on leav-
ing the country for some months, gave the receipt to a
friend, who forged his name and drew the money,  On the
return of the depositor he learned what had been done,
but did not notify the bank or take any steps to recover.
The friend left the country, and after eighteen months the
depositor sued the bank and he was held entitled to re-
cover,

Neott v. Bank of New Brunswick, 31 N. B. 21 (1891), is
a very similar ease, which resulted differently. In this case
the friend with whom the receipt was left owed the deposi-
tor other sums, and on the return of the latter he took a
mortgage from him. The jury found that the amount of
the deposit receipt was not included in the mortgage, and
gave a verdiet for the depositor: but the Court held that
he was estopped from recovering by his conduet and dis-
missed his action.

2. Not bound to see to trusts.—The hank shall not be
bound to see to the execution of any trust, whether
expressed, implied or constructive, to which any de-
posit made under the authority of this section is sub-
ject; and except only in the case of a lawful claim,

_:
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by some other person before re payment, the receipt
of the person in whose name anv such deposit stands,
or if it stands in the name of two persons the re eipt
of one, or if in the names of more than two persons
the receipt of a majority of such persons, shall he a
sufficient discharge to all concerned for the payment
of anv money payable in respect of such de posit, not-
withstanding any trust to which such deposit is then
subject, and whether or not the bank sought to be
charged with such trust (and with whom the de posit
has been made) had notice thereof: and the bank
ghall not he hound to see to the application of the

money paid upon such receipt. R. S, (f chap. 120,
gee. 65, sub-see, 2
Section 43 contains similar provisions as to the bank

not heing hound to see to the execution of trusts to which
any of its shares mav he subject.

The rule of English law is that in case of money pay-
able to trustees, the receipt must he signed by all the
trustees and not hy the majority merely, or it will not by
valid: Walker v. Symonds, 3 Swanston, 63 (1818): Hall +
Franek, 11 Beav. 519 (1849): Lee v Sankey, 1.. R. 15 l".»|
204 (1873). TIn the case of ordinary joint creditors pay-
ment to one and a receipt from him is sufficient: Walluer
v. Kelsall, ¥ M. & W, 264 (1840): Ieilbut v. Nevill, I.. R
5 C.P. 478 (1870), In the case of money paid into a bank
on joint account it is generally implied from the pur-
pose of such an account, and the relation between bankers
and their customers, that it shall not be withdrawn without
the joint order of all: and the banker is not discharged hy
a payment to one only: Per Lord Tenterden, C.T., in Tnnes
v. Stephenson, 1 M. & Rob. 145 (1831). Sece also Hushand
v. Darvis, 10 C, B. 645 (1851): and Brandon v, Seolt, 7 E. &
B. 234 (1857).

[Under the law of Quebee, payment may be validly made
to one of several joint and several creditors, and a receipt
given by him will bind the others: but a release or dis-

charge given by one without payment will avail only for
his own share: (. . Arts. 1100, 1101.
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It will be seen that this seetion of the Aet differs from
the law in England as to a receipt from one of two joint

Alupn»llnl'x

wr from the majority of a larger number. If
it is desired that the deposit ghall not he withdrawn in this
manner, then notice to that effect should be given to the
bank.

In the case of Bailey v. Jellett, 9 Ont. A. R. 187 (1881),
it was sought to hold a bank responsible for moneys belong-
ing to a client which a solicitor had improperly paid into
the bank in his own name, and which he had withdrawn,
on the ground that the bank manager was aware of the
trust. The Court held that the bank was not liable; but
that it was liable for notes and cheques of the solicitor
paid after the bank had notice of his death: that these
sums and the balance at his credit were to be treated as
trust monevs: and that the client whose money was paid
in last had the preference.  See Wood v. Stenning, [1895]
2 Ch. 433.

The leading English case on the subject is Gray v.
Johnston, 1., R. 3 E. & 1. App. 1 (1868), where Lord Cairns
saye, p. 11: “In order to hold a banker justified in re-
fusing to pay a demand of his customer, the customer he-
ing an executor, and drawing a cheque as executor, there
must, in the first place, be some misapplication, some
breach of trust, intended by the executor, and there must,
in the second place, as was said by Sir John Leach, in
the well known case of Keane v. Robarts, 4 Maddock, 357
(1819), be proof that the bankers are privy to the intent to
make this llli~;|||]||i<';l(in|| of the trust funds And to that
I think T may safely add, that if it can be shewn that any
personal benefit to the bankers themselves is designed or
gtipulated for, that circumstance, above all others, will
most readily establish the fact that the bankers are privity
with the breach of trust which is about to he committed.”
In the same case Lord Westbury says, p. 14: * Supposing
that a banker becomes incidentally aware that a customer,
being in a fiduciary or a representative capacity, meditates
a breach of trust, and draws a cheque for that purpose,
the banker, not being interested in the transaction, has no
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right to refuse the payment of the cheque. * * * If
an executor or a trustee who is indebted to a banker, or to
another person, having the legal custody of the assets
of a trust estate, applies a portion of them in the payment
of his own debt to the individual having that custody, the
individual receiving the debt has at once not only abundant
proof of the breach of trust, but participates in it for his

own personal benefit.” It is not necessary that the word

“trust ™ or * trustee ™ should be used by the customer: it
is enough that there should be something to indicate to
the bank, or that the bank should know that other persons
are beneficially interested.  See Clench v, Consolidated Banlk,
31 U €0 P 169 (1880); Er parte Kingston, 1. R. 6 Ch,
\pp. 632 (1871).

When a person opened an account with a bank in his
own name, followed hy the word “ Trust,” and paid into
it not only trust moneys but his own personal funds, the

presumption is that it is trust money, and the onus of prov-

ing the contrary is on a personal ereditor who is secking to
garnish it: Stobart v. Axford, 9 Man. R. 18 (1893); Hancock

v. Smith, 41 Ch. D. 456 (1889).

If a person holds money in trust or in a representative
capacity, and pays it into a bank in his own name, the per-
son for whom he held it has a lien upon it if it is still in
the hands of the bank. 1In such a case the presumption is

that any money chequed out hy him was his own, and that

‘ the trust money is still in the bank, if the balance equals
the trust monev: In re Hallelt's Estate, 13 Ch. D. 696 (1880),

A company received trust moneys, and opened a new
account with a bank in its own name. On itz failure
the bank claimed the right to set this off against the old
account, which was overdrawn. It was held that as the
bank had not notice of the trust before the failure it could
do so: Union Bank of Australia v. Murray-Aynsley, [1898]
A. C, 693.

Moneys were received by a banker to be placed to the
credit of a customer’s trust account. He had no trust

! account and they placed them in his ordinary account,
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which was then overdrawn. He was then in good eredit,
but afterwards failed. Held, that the bank was not liahle
to the cestui que trust: Coleman v. Bucks & Oxon Bank,
[1897] 2 Ch. 243.
3. |Deceased depositor—amount under $500.—If a por-
gon dies, having a deposit with a bank not exceeding
the sum of five hundred dollars, the production to the
bank and the deposit with it of an authentie notarial
copy of the will of the deceased depositor, if such
will is in notarial form according to the law of the
Provinee of Quebee, or of any authenticated copy of
the probate of the will of the deceased depositor, or
of letters of administration of his estate, or of let
ters of verification of heirship, or of the act of cur-
atorship or tutorship, granted by any court in Can-
ada having power to
or authority in

ant the same, or by anv court
Wales, Treland, or any
British colony, or of any testament testamentary or
testament dative expede in Scotland, or, if the de-
céased depositor died out of Her Majesty's domin-
ions, the production to and deposit with the hank
of any authenticated copy of the probate of his
will or letters of administration of his property, or
other document of like import, granted hy any court
or authority having the requisite power in such mat-
ters, shall be sufficient justification and authority
to the directors for paving such deposit, in pursun-
ance of and in conformity to such probate, letters of
administration, or other such document as aforesaid.)
63-G4 Viet. chap. 26, sec. 20,

This sub-section was added by section 20 of the Aet
of 1900, and will obviate the necessity of foreign execntors
or administrators taking out ancillary probate or adminis-
tration, when the deceased depositor had not more than
$500 in the bank.

RETURNS BY THE BANK.

85. Monthly returns to Government.—Monthy returns
shall he made by the bank to the Minister of Finance
and Receiver-General in the form set forth in Sche-
dule D to this Act, and shall be made up and sent
in within the first fifteen davs of each month, and
shall exhibit the condition of the bank on the last
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Juridical day of the month next preceding; and such
monthly returns shall be signed by the chief account-
ant and by the president, or vice-presudent, or the
director or principal partner then acting as presi-
dent, and by the manager, cashier or other principal
officer of the bank at its chief place of business:
R. 8. C. 1|li|[L 120, sec. G6, sub-see, 1.

It may be diflicult always to classify the transactions
of the bank under the proper items in the schedule,
Where, on a prosecution for making false returns, the Judge
directed the jury, as a matter of law, that certain sums bor-
rowed by the bank from other banks, and for which de-
posit receipts payable on time were granted, were impro-
perly classified as deposits instead of loans, it was held that
this was a misdirection, and that the question of such classi-
fication was one of fact for the jury. In the same case it
was held that where the bank took demand notes to cover
over-drafts, these were improperly classified as current
loans: Reg. v. Hincks, 24 L. C. J. 116 (1879). )

2. Penalty for neglect.—Every bank which neglects to
make up and send in, as aforesaid, any monthly re-
turn required by this section within the time hereby
limited, shall incur a penalty of fifty dollars for each
and every day after the expiration of such time dur-
ing which the bank neglects so to make up and send
in such return: and the date upon which it appears
by the post office stamp or mark upon the envelope
or wrapper enclosing such return for transmission to
the Minister of Finance and Receiver-General, that
the same was deposited in the post office, shall he

taken prima facie, for the purposds of this seetion,
to he the date upon which such return was made up
and sent in. R. S, (. chap. 120, gec. 66, sub-sec. 1,

The penalty of $50 a day for not sending the monthly
return required by this section, on or before the fifteenth
of the following month is imposed on the bank itself, and
not on the officers in default: and is to be recovered as laid
down in section 98,

If the bank were compelled to pay this penalty, it would

have a right to be indemnified by the officer or officers In
default,
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86. Special returns.—'I'h¢ Minister of Finance and Re-

9

ceiver-General may also call for special returns from
any bank, whenever, in his judgment, they are neces-
sary to afford a full and complete knowledge of its
condition: R. 8. C. chap. 120, sec. 67,

Penalty for default.—Such special returns shall be
made and signed in the manner and by the persons
specified in the next preceding scetion; and every
bank which neglects to make and send in any such
gpecial return within thirty days from the date of
the demand therefor by the Minister of Finance and
Receiver-General shall incur a penalty of five hun-
dred dollars for each and every day such neglect
continues; and the provisions contained in the last
preceding section as to the prima facie evidence of
the date upon which returns are made up and sent
in thereunder, shall apply to returns made under
this section: Provided always, that the Minister of
Finance and Receiver-General may extend the time
for sending in such special returns for such further
period, not exceeding thirty days, as he thinks ex-
ln*l|il'lll,

Special returns, when called for, are to be signed

like the monthly returns by the chief accountant, the pre-

siding officer, and the manager or cashier. The penalty

of $500 a day is imposed upon the hank itself and is to be

recove

red as laid down in gection 98. The bank would have

its recourse against the delinquent officers,

87.

List of shareholders.—T'he hank shall, within twenty
days after the close of each calendar yvear, transmit
or deliver to the Minister of Finance and Receiver-
General, to be by him laid before Parliament, a cer-
tified list showing the names of the shareholders
of the bank on the last day of such calendar year.
with their additions and residences, the number of
shares then held by them respectively, and the valu
at par of such ghares: R, S, (L chap. 120, sees, 68
and 69, in part,

This list is published annually as a Parliamentary Blue

Book.

Sub-section 2 simply provided for the mode of forward-
piy 1

Y

ing the list, and was repealed hy section 23 of the Aet of
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1900, in view of the general provisions as to the transmis-

sion of returns contained in section 22 found on page 195

J. Penalty for neglect.—Every bank which neglects to
transmit such list in manner aforesaid within the
time aforesaid shall incur a penalty of fifty dollars
for each and every day during which such neglect
continues, R, 8. (. chap. 120, see, 68, in part

Thiz penalty of $50 a day also is payable by the bank
and is to be recovered as laid down in section 98. The

bank would have its recourse against the delinquent officers

88. Statement of unclaimed moneys.—The bank shall,
within twenty days after the elose of each calendar
year, transmit or deliverito the Minister of Finanee
and Receiver-General, to be by him laid before P
liament, a return of all dividends which have r
mained unpaid for more than five vears, and also of
all amounts or balances in respect to which no trans
actions have taken place or upon which no interest
has heen paid during the five vears prior to the date
of such return:  Provided alwayvs, that in case of
moneys deposited for a fixed period, the period of
five vears above referred to shall be reckoned from
the date of the termination of such fixed period:

2. Details of return.—Such return shall be signed in the
manner required for the monthly returns under sec
tion eighty-five of this Act, and shall et forth the
name of each sharcholder or ereditor, his last known
address, the amount due, the agenev of the bank at
which the last transaction took place, and the date
thereof : and if such sharcholder or ereditor is known
te the bank to be dead, such retarn shall show the
names and addresses of his legal representatives, =0
far as known to the bank:

. Penalty for neglect.—IEvery hank which neglects to
transmit or deliver to the Minister of Finance and
Receiver-General the return above referred to, within
the time hereinbefore limited, shall incur a penalty
of fifty dollars for each and every day during which
such neglect continues:
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I. Disposal of unclaimed moneys.—If, in the event of
the winding up of the husiness of the hank in insol
veney, or under any general winding-up Aet, or other
wise, any moneys pavable by the liquidator, either
to sharcholders or depositors, remain unclaimed for
the period of three véars from the date of suspension
of payment by the bank, or from the commencement
of the winding up of such business, or until the final
winding up of such business, if such takes place he
fore the expiration of the said three vears, such
moneys and all interest thercon shall, notwithstand
ing anv statute of limitations or other Act relating
to prescription, be paid to the Minister of Financ
and Receiver-General, to he held by him subject to

all vightful elaims on hehalf of any person other than
the bank: and in case a claim to any monevs so paid
as aforesaid is thereafter established to the satisfac
tion of the Treasury Board, the Governor in Couneil
shall, on the report of the Treasury Board, direct
pavment thereof to he made to the person entitled
thereto, together with interest on the principal sum
thereof at the rate of three per cent. per annum
for a period not exceeding six yvears from the date of
payment thercof to the said Minister of Financ
and Receiver-General as aforesaid:  Provided how
ever, that no such interest ghall be paid or payable
on such principal sum, unless interest thereon was
pavable by the hank paving the same to the said
Minister of Finance and Receiver-General: Provided
also, that on payment to the Minister of Finance and
Receiver-General as herein provided, the bank and
its assets ghall be held to be discharged from further
Hability for the amounts so paid.

5. Out:tanding notes.—U'pon the winding-up of a hank
in iusolvencey or under any general winding-up Aet,
or otherwise, the assignees, liquidators, directors or
other otiicials in charge of such winding-up, shall he-
fore the final distribution of the assets, or within
three vears from the commencement of the suspen-
sion of payment by the bank, whichever shall first
happen, pay over to the Minister of Finance and
Receiver-General a sum out of the assets of the bank
4'«|II41| to the amount then outstanding of the notes
intended for circulation issued by the bank : and upon
such payvment being made, the bank and its assets
M'L.B. A, 13
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shall be relieved from all further liability in respect
of such outstanding notes. The sum so paid shall
be held by the Minister of Finance and Receiver-
General and applied for the purpose of redeeming,
whenever presented, such outstanding notes, without
interest.

i The whole of this section is new law. The publication
by Parliament of the first return called for by sub-sections
1 and 2, shewed that a very large number of unclaimed
balances, the greater part of the amounts heing small, were
lying in all the banks. Subsequent returns show that as a
result of the publicity thus given, very many of the amounts
have been claimed and withdrawn.

ADDITIONAL RETURNS,

The Act of 1900 by sections 21 and 22 provided for an
additional annual return regarding drafts and bills of ex-
change remaining unpaid for more than five years.

21. |Return of unpaid drafts, etc. — The bank shall,
within twenty days after the close of each calendar
year, transmit or deliver to the Minister of Finance
and Receiver-General to be by him laid before Parlia-
ment, a return of all drafts or bills of exchange,
issued by the bank to any person and remaining un-
paid for more than five years prior to the date of
such return.

i 2. Details of return.—Such return shall be signed in the

! manner required for the monthly returns under sec- I

i tion 85 of the Bank Act, and shall set forth so far as h

: known, the name of the person to whom, or at whose t

{ request, such draft or bill of exchange was issued, and a

{ his address, the payee thereof, the amount and date N

i thereof, and where the same was payable, and the \'

{ agency of the bank from which the same was issued. '\'

T

: y

j 3. Penalty for neglect.—Every bank which neglects to

i transmit or deliver to the Minister of Finance and :
Receiver-General the return referred to, within the 5
time above limited, shall incur a penalty of fifty dol- st
lars for each and every day during which such neglect 4 ]

continues.]
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22. |Evidence of transmission.—If the certified list or

the return required by section 87 or by section 38

of the Bank Act, or 'I.\ the next ]Il't‘(‘l'l“ll"_f section of

this Act, to be transmitted or delivered to the Min-

ister of Finance and Receiver-General, is transmitted

by mail, then and in such case the date upon which

it appears, by the post office stamp or mark upon the

envelope or wrapper enclosing the list or return

received hy the Minister of Finance and Receiver-

General, that it was deposited in the post office of

the place in which the chief office of the bank was

situated, shall be taken prima facie for the purpose

of the said sections to be the day upon which such

list or return was transmitted to the Minister of
Finance and Receiver-General. |

89. Double llﬂblllty—lll the event of the property and
assets of the bank being insulficient to pay its debts
and liabilities, each sharcholder of the bank shall be
liable for the deficiency to an amount equal to the
par value of the shares held by him, in addition to
any amount not paid up on such shares. R. 8. C.
chap. 120, see. 70,

This liabilty of each shareholder to pay an amount
equal to the par value of the stock held by him is commonly
called the double liability. It applies to all the banks now

doing business in Canada, except the Bank of British North
Ameri

secs. 5 and 6.

Where a savings bank holds shares as pledgee, but ap-
pears as owner in the books of the bank, it is not a share-
holder within the meaning of this section, and not subject
to the double liability. The bank is presumed to know that
a savings bank cannot acquire bank shares or hold them
except as pledgee: Exchange Bank v. C. & D. Savings Bank,
M. L. R 6 Q. B. 196 (1887).  But see now the Savings Bank
Act, post.

A director who has drawn dividends on stock standing
in his name cannot set up irregularities in the issue of the
stock to him to escape the double liability: Court v. Waddell,
4 L. N. 78 (1881).

A loan company which by its charter is authorized to

lend money on bank shares, and which advances money on
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shares transferred to it, and accepted by it in the ordinary
absolute form, cannot escape liability on the ground that
it 12 merely a trustee for the horrower: Re Central Bonk,

Home Savings & Loan Co.s Clage, 18 Ont. A, R. 489 (1891)

A director who had acted as such, was placed on the
list of contributories for the number of shares required to
qualify directors, although, as a fact, no shares had ever
heen allotted to him, nor had he applied for any: In re
Bread Supply Association, [1893] W. N. 14

90. No prescription or limitation.— As a condition of the

rights and privileges conferred by this Act or by any
Act in amendment thereof, the following provision

shall have effect: The liability of the bank, undes
reement to repay moneys de

anv law, custom or ag
posited with it and interest (if any) and to pay divi
dends declared and payable on its capital stock, shall
continue notwithstanding any statute of limitations
or any enactment or law rl-|:l|!||;: to prescription:

2. Sestion retroactive.—This section apphies to moneys
heretofore or hereafter deposited, and to dividends

heretofore or hereafter declared.

The provisions of this section are enacted for the first
time. The relation between the bank and its customers
being that of debtor and creditor, the ordinary limitation
or prescription would but for this section run in favor of
the bank, so that in the Provinee of Quebee the claim of a
||»~'m~il<ll‘ would be extinet in five vears, and in the other
provinces in six vears: Potl v, Clegg, 16 M. & W. 321 (1847).

The same rule would apply to dividends.

91. What constitutes insolvency. — Any suspension hy
the bank of payvment of any of its liabilities as they
accrue, in gpecie or Dominion notes, shall, if it con-
tinues for ninety days, consecutively, or at intervals
within twelve consecutive months, constitute the bank
insolvent and operate a forfeiture of its charter or
\ct of incorporation, so far as regards all further
hanking operations: and the charter or Act of in
corporation ghall remain in force only for the pur-
pose of enabling the directors or other lawful au-
thority to make and enforce the calls mentioned in
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the next foliowing sections of this Aet and to wind

up its business,  R. 8. C. chap. 120, sec. 71,

This section, with the others from 89 to 96 inclusive, does
not apply to the Bank of British North America, nor did
it ever apply to La Banque du Peuple or to the Bank of

British Columbia.

charter was not thereby forfeited. At a meeting of share-
holders and creditors on the 10th of January, 1896, it was
decided to go into voluntary liquidation, and it was wound
up under the provisions of the Dominion Statutes 60-61
Viet. ehap. 75 and 62-63 Viet. chap. 123.

In former Acts only a suspension for ninety consecutive
days constituted the bank insolvent. The day on which
the bank suspends is reckoned as the first day of the ninety
Mechanies’ Bank v. St. Jean, 9 R. 1.. 555 (1879).

A creditor of the bank for not less than $1,000 may,
under the Winding-up Aect, apply for a winding-up order
at the expiration of the ninety days, or sooner, if the bank

comes under any of the provisions of sec. 5 of R. 8. (. chap.
129.

If no such application is made by a creditor the direc-

tors must proceed to wind up the business of the bank, and
pay its debts,

A creditor of an incorporated bank, which has suspended
payment, may, hefore the expiration of the ninety davs,
gue the bank and get judgment for his debt: Senecal v, Ea-
change Bank, M. L. R. 2 S. . 107 (1884).

A deposit of money made in a bank on the day and at
the very hour when it suspended payment may be lawfully

returned to the (lq-lmsilnl‘: Exchange Bank v. Montreal ('offce
House, M. L. R. 2 8. C. 141 (1886).

A person who deposits in a bank after its suspension
cheques of third parties drawn on and accepted hy the bank
in question, is not entitled to be paid by privilege the
amount of such deposit: Onlario Bank v. Chaplin, M. L. R

5 Q. B. 407 (1889); aflirmed in the Supreme Court, 20 8, C.
Can. 152 (1891).

197

La Banque du Peuple suspended pay-
ment from July 16th, 1895, to November 4th, 1895, but its
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A depositor, five days after the suspension of a bank,
drew c¢heques upon it which were accepted. These he handed
to different persons, who some days later got them cashed
by the suspended bank. Tt was held that no action lay

: against the depositor; the right of action, if any, was against
the persons who drew the money: Exchange Bank v. Hall,

; M. L. R. 2 Q. B. 409 (1886).

|

A bank at Stratford received a deposit of 1,000 of the

: Mechanies” Bank bills, and later in the day learned that
the Mechanics” Bank had suspended.  That evening it for-
warded the bills to Montreal, and three dayvs later charged
the amount to the depositor. It was held that the bills
ghould have been tendered back the day they were deposited
or the next dav, and that the bank was liable: Conn v.
Merchants’ Bank, 30 U, . . P, 380 (1879).

92. Double liability calls.—If any suspension of payment
in full in gpecie or Dominion notes of all or any of
the notes or other liabilities of the bank continues
for three months after the expiration of the time

) which, under the preceding section, would constitute

the bank insolvent, and if no proceedings are taken
under any general or special Act for the winding up

i of the bank, the directors shall make calls on the

{ shareholders  thereof, to the amount they deem

{ . A

5 necessary to pay all the debts and liabilities of the

hank, without waiting for the collection of any debts
due to it or the =ale of any of its assets or property
R. S. C. chap. 120, sec. 72, sub-sec. 1.

Under the law as it stood in 1869 it was held that a bill

et

would lie in equity at the suit of a creditor, on hehalf of all
the creditors, to enforce the double liability of the share-
i holders of an insolvent bank: Brooke v. Bank of Upper Can-
| ada, 16 Grant, 249 (1869).

2. Calls and their enforcement. — Such calls shall be
made at intervals of thirty days, and upon notice to
be given thirty days at least prior to the day on which
guch call shall be payable, and any number of such
calls may be made by one resolution: any such call
hall not exceed twenty per cent. on each share; and
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payment of such calls may be enforced in like man-
ner as pavment of calls on unpaid stock may he en-
forced; and the first of such calls may be made within
ten days after the expiration of the

said  three
months.  R. 8. C. chap. 120, see. 72, sub-sec, 2.

The provision as to making any number of such calls
by one resolution is not contained in section 31, sub-section
2, which regulates calls on unpaid stock. There no eall is
to exceed ten per cent.: on the double liability it may be
twenty per cent.  The directors must sue for unpaid calls;
in proceedings under the Winding-up Aect the Court may
make an order placing sharcholders on the list of con-
tributories and directing the manner in which they should
pay. R. 8. C. chap. 129, secs. 12, 48,

See Cloyes v. Darling,
16 R. L. 649 (1884).

J. Punishment for refusal.—Every director who refuses
to make or enforce, or to concur in making or enfore-
ing any call under this section, is guilty of a mis-
demeanor, and liable to imprisonment for any term
not exceeding two years, and shall further he person-
ally responsible for any damages suffered hy such
default.

93. Calls in winding up.—In the event of proceedings
heing taken under any general or special winding-up
Act, in consequence of the insolvency of the hank,
the said calls shall be made in the manner prescribed
for the making of such calls in sueh general or special
winding-up Act. R. 8. (. chap. 120, sec. 73,

The general “ Winding-up Act™ is chapter 129 of the
Revised Statutes of Canada, and will he found in the latter
part of this work. The Maritime Bank, the Exchange
Bank, the Central Bank and the Commercial Bank of Muni-
toba have been wound up under its provisions, and the liqui-
dation of the Banque Ville Marie is proceeding under it,
while the Banque du Peuple is being wound up under the
special Acts, 60-61 Vict. chap. 75, and 62-63 Viet. chap. 123.

Under section 44 of the Winding-up Aect sharcholders
may be placed on the list of contributories, and the Court
may order the payment of the double liability without ob-
serving the restrictions named in seetion 92, sub-section 2

~
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of this Aet, as to the interval of thirty days between calls,

and each call being limited to twenty per cent.  Certain
scetions of the Winding-up Act, 97 to 104 inclusive, apply

to banks alone.

94. Forfeiture for non-payment. — Any failure on the
part of any sharcholder liable to any such call to pay
the same when due, shall operate a forfeiture by
such sharcholder of all ¢laim in or to any part of the
assets of the bank,—such call and any further call
thereafter being nevertheless recoverable from him as
if no such forfeiture had been incurred. R, N, (
chap. 120, see. 74 A

95. Liability of directors.—Nothing in the six sections
next preceding contained ghall be construed to alter
or diminish the additional liabilities of the directors
as hereinbefore mentioned and declared. R. 8. (.

||l;||\_ 120, see. 5.

The additional liabilities of the directors referred to

are for declaring a dividend or bonus so as to impair the

paid-up capital: sec. 48: or for pledging or hypothecating

)

the notes of the bank: see. !

96. Liability of ex-shareholders. — ’crsons who, having
been shareholders of the bank, have only transferred !
their shares, or any of them, to others, or registered
the transfer thercof within sixty days before the
commencement of the suspension of payment by the

bank, and persons whose subscriptions to the stock
of the bank have been cancelled in manner herein-
helore [n‘n\uln-<| within the said Pt riod of sixty days
before the commencement of the suspension of pay-
ment by the bank, shall be liable to all calls on the
gshares held or subseribed for by them, as if they
held such shares at the time of such suspension of
payment, saving their recourse against those by
whom such shares were then actually held. R. S,
€. chap. 120, see. 7

: The time mentioned in the former Bank Act was a
month instead of sixty days.  The provision relating to can

celled stock is new, The reference is to section 30,

which provides that the directors may cancel stock on which
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the subseriber has not paid at least ten per cent. The lia-
bility in question is for the unpaid portion, if any, of the
amount subscribed for and the double lability.

If the stock has passed through several hands within
the sixty days preceding the suspension, they are all liable;
the prior holders having their recourse against those who
held the stock subsequent to themselves: Re Cenlral Bank,
Baines' Case, 16 Ont. A. R. 237 (1889): Re Cenlral Bank,
Henderson’s Case, 17 0. R, 110 (1889): Humby's Case, 26
I.. T. N. 8. 936 (18%2).

The owner of certain shares in the Central Bank au-
thorized his broker to sell them, and transferred them to
him for that purpose. The latter sold them on the Toronto
Stock Exchange to a firm of brokers who did not then dis
close the name of their principal. The selling broker signed
the tranzfer in the books of the bank, leaving the name of
the transferee blank, but noting in the margin that they
were subject to the order of the purchasing brokers, The
latter a few days later made another marginal note giving
the name of their principal, who accepted the transfer, his
name being filled in the blank space as transferee.  Within
a month (the time limited by section 77 of the then Bank
Act, R. 8. C. chap. 120) from the original transfer to the
seller’s broker the bank failed.  The seller was held for the
double liability.  He obtained a judgment of indemnity
against his broker, which was assigned to him and the pur-
chasing brokers were in turn held liable to him, their prin-
cipal being worthless:  Boulthee v. Gzowski, 29 8. C. Can,
54 (1898).

OFFENCES AND PENALTIES,

97. President, etc., giving a preference. — Lvery one 1=
guilty of a misdemeanor and liable to imprisonment
for a term not exceeding two years who, being the
president, vice-president, director, principal partner
en commandite, manager, casghier or other officer of
the bank, wilfully gives or concurs in giving any
creditor of the bank any fraudulent, undue or unfair
preference over other ereditors, by giving security to
such ereditor or hy changing the nature of his claim
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or otherwise howsoever, and shall further be respon-
gible for all damages sustained by any person in con-
sequence of such preference. R. S, C. chap, 120,
see. 80,

The Exchange Bank, Montreal, suspended payment on
the 17th of September, 1883. Mr. Buntin, a director, had
over $13,000 standing to his eredit, Within a few days after
the suspension the president of the bank paid him sums
iting $10,000, A ereditor of the bank laid an in

formation against Mr. Buntin, who returned the money

He was, however, convieted and gentenced to imprisonment

for ten days: Regina v. Buntin, ¥ 1.. N. 395 (1884)

“ Other officers ™ in this section would probably he con
strued to mean some superior officers of the bank of a rank
corresponding to those named, on the principle of the do

trine of ejusdem generis.

98. Recovery of penalties.—'T'he amount of all penalties
imposed upon a bank for any violation of thiz Act
ghall be recoverable and enforceable with costs, at
the suit of Her Majesty, instituted by the Attorney-
General of Canada, or the Minister «
Receiver-General, and such penalties shall belong to
the Crown for the public uses of Canada; but the
Governor in Council, on the report of the Treasury
Board, may direct that any portion of any penalty
be remitted or paid to any person, or applied in any
manner deemed bhest adapted to attain the objects
of this Act and to secure the due administration
thereof,

Finance and

Az will be seen from the several sections in which these
penalties are imposed, they are recoverable from the bank
in the first instance. As in every case it would be for
the neglect of a director or officer of the bank, it would have

its recourse against the officer or officers in default,

The directors of banks are quasi trustees ior the gen-
eral body of stockholders, and if any ioss should accrue to
the bank throug
they would be

the bank: Drake v. Bank of Toronto, 9 Grant, 116 (1862),

h their violating the provisions of the Act,

iable individually to make good the loss to
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99. Making false statements.—'I'h¢ making of any wil-
fully false or deceptive statement in any account.
statement, return, report or other document respect-
ing the affairs of the bank is, unless it amounts to a
higher offence, a misdemeanor punishable by impri-
gsonment for a term not exceeding five years: and
every president, vice-president, director, principal
partner en commandite, anditor, manager, cashier
or other officer of the bank, who prepares, signs, ap
proves or concurs in guch statement, return, report,
or document, or uses the same with intent to deceive
or mislead any person, shall be held to have wilfully
made such false statement, and shall further be re-
spongible for all damages sustained hy any person in
consequence thereof. R. 8. (. chap. 120, sec. 81.

Complaints under this section, as a rule, cither come
under the statement submitted by the directors at the an-
nual meeting

: see. 453 or under the monthly returns to the
Government, section 85.

In an indictment under this section in the former Act
for having unlawfully and wilfully made a wilfully false
and deceptive statement in a return respecting the affairs
of the bank, it is not necessary to allege that the return
was one required by law to be made hy the accused, or that
any use was made by him of such return, or to specify in
what particulars it was false. The enumeration in the indiet-
ment of several alleged false statements constitute but one
count, and a general verdiet is sufficient if the statement
is shown to be false in any one of the particulars alleged.
It is nmot necessary to allege in the indictment that the
false statement was made with intent fo deceive or mislead:
The Queen v. Cotte, 22 1. C. J. 141 (1877).

Where the Judge charged the jury that wilful intent
to make a false return might be inferred from all the cir-
cumstances of the case proved to their satisfaction, this
was held to be a proper instruction: Rey. v. Hincks, 24 L.
C. J. 116 (1879).

It is not necessary that the information should be laid
by a sharcholder or creditor of the bank: it may be done
by any citizen, even though he is a debtor of the hank:
Molleur v. Loupret, 8 T.. N. 305 (1885).
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Directors may be held personally responsible for losses
incurred through a statement which they know to be un-
true, or where they are guilty of such gross negligence as
to amount to fraud: Parker v. MeQuesten, 32 U, C. Q. B.
293 (A812): MeDonald v, Rankin, M., 1. R. 7 8. (. H (1890).

\n innocent director, however, is not liable for the

fraud of his co-directors in issuing to the sharcholders false
and fraudulent reports and balance sheets, if the books
and accounts have been kept and audited by duly appointed
and responsible officers, and he has no ground for suspecting

fraud: In re Denham & Co., 25 Ch, 1. 152 (1883). See the

Criminal Code, 1892, sec. 365

100. Using unauthorized name.—Every person assum
ing or using the title of “/bank,” *banking com-
pany,” * banking house,” * hanking association” or

“banking institution,” without heing authorized so

to do by this Aet, or by some other Act in force in

inst this Aect.

that behalf, is guilty of an offence

Up to the 1st of July, 1880, any person was at liberty
to use the word *“hank,” or any of the expressions men-
tioned in this section. It was enacted by 43 Viet. chap.
22, see. 10, that any one who used the word * bank ” after

that date without heing authorized to do so, should be

quilty of a misdemeanor.  The Act of 1883, 46 Vict. chap.

‘
g
f &, added the other expressions of this section, and required
! the addition of the words “not incorporated.” In the
‘: 1 present Act the use of the words is absolutely forbidden.
| : The punishment for a violation of this section is a
! fine not exceeding $1,000, or imprisonment not exceeding
]5 five years, or both: sec. 101,
_s In accordance with the provisions of the Interpreta-
1 | tion Act, R. S. C. chap. 1, sec. 7, “ person ™ would include
| a |m1)’ corporate or a |n|rtnu-r.~ln|».

101, Penalty for offence.—Lvery person, committing an
offence declared to be an offence against this Aect,
ghall be Tiable to a fine not exceeding one thousand
dollars, or to imprisonment for a term not exceed-
ing five years, or to both, in the discretion of the
court before which the convietion is had.
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The offences declared to be offenees against the Act
are: (1) Commencing business before getting a certificate
from the Treasury Board: sec. 14; (2) Selling shares hy a
false number, or shares of which the proposed transferrer
is not the registered owner: sec. 37: and (3) Using the word
“bank,” ete., improperly: see. 100,

PUBLIC NOTICES.

102. How to be given.—The several public notices by
this Act I'n't]lllrmi to be given shall, unless otherwise
gpecified, be given by advertisement in one or more
newspapers published at the place where the head
office of the bank is situate, and in the Canada
Gazette,

DOMINION GOVERNMENT CHEQUES,

103. To be paid at par.—'T'he bank shall not charge any
discount or commission for cashing any official cheque
of the Government of Canada, or of any department
thereof, whether drawn on itzelf or on another hank,

COMMENCEMENT OF ACT AND REPEAL,

104. This Act shall come into force on the first day
of July, in the vear one thousand eight hundred and
ninety-one: and from that day chapter one hundred
and twenty of the Revised Statutes of Canada, in-
tituled “An Act respecting Banks and Banking,”
the Act passed in the fifty-first vear of Her Majesty’s
reign, chapter twenty-seven, in amendment thereof,
the Act passed in the gession held in the thirty-third
vear of Her Majesty's reign, chapter twelve, intituled
“An Act to remove certain restrictions with respect
to the issue of bank notes in Nova Scotia,” the Act
passed in the session held in the fiftieth and fifty-
first years of Her Majesty’s reign, chapter forty-
seven, intituled “An Act respecting the defacing
of counterfeit notes, and the use of imitations of
notes,” and chapter one hundred and twenty of
the Revised Statutes of New Brunswick, “ Of Bank-
ing,” and the Act passed hy the Legislature of the
Province of New Brunswick in the nineteenth vear
of Her Majesty’s reign, chapter forty-seven, in-
tituled “An Act to explain chapter 120, Title
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XXXIL, of the Revised Statutes *Of Banking,’”
shall be r|~|u-.lh-¢|. except as to ghts theretofore
acquired or liabilities incurred in regard to any mat-
ter or thing done or contract or agreement made or
entered into or offences committed under the said
chapters or Acts, and nothing in this Act ghall affect
any action or proceedings then pending under the
said chapter or Acts then repealed, but the same
shall be decided as if such l‘]l:llrlvl's and Acts had
not been repealed.

SCHEDULE A.
BANKS WHOSE CHARTERS ARE CONTINUED,

1. The Bank of Montreal.

2. The Quebee Bank.

3. The Molsons Bank.

t. The Bank of Toronto.

5. The Ontario Bank.

6. The Eastern Townships Bank.

7. La Banque Nationale.

8. La Banque Provinciale du Canada.!
9. The Merchants’ Bank of Canada.
10. The Union Bank of Canada.

11. The Canadian Bank of Commerce.
12. The Dominion Bank.

13. The Royal Bank of (‘anada.?

14. The Bank of Nova Scotia.

15. The Bank of Yarmouth, Nova Scotia.
16. The Standard Bank of Canada.

17. The Bank of Hamilton,

18. The Halifax Banking Company.
19. La Banque d’Hochelaga.

20. The Imperial Bank of Canada.
21. La Banque de St. Hyacinthe.

22. The Bank of Ottawa.

23. The Bank of New Brunswick.

24. The Exchange Bank of Yarmouth.
25. The Union Bank of Halifax,

! Formerly La Banque Jacques Cartier. Name changed July 8rd,
1900, under 63.64 Vict, chap. 102,

?Formerly The Merchants' Bank of Halifax. Name changed Janu-
ary 2nd, 1901, under 63.64 Viet. chaps. 103 and 104.
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i. The l’cﬂltlv's Bank of lalifax,

La Banque de St. Jean.

8. The Commercial Bank of Windsor.

. The Western Bank of Canada.

30. The Traders” Bank of Canada,

31. The People’s Bank of New Brunswick.

. The St. Stephen’s Bank.

43, The Summerside Bank.

34, The Merchants’ Bank of Prince Edward Island.

SCHEDULE B.
FORM OF ACT OF INCORPORATION OF NEW BANKS

An Act to incorporate the Bank.

Whereas the persons hereinafter named have, by their
petition, prayed that an Act be passed for the purpose of
establishing a bank in , and it is expedient to grant
the prayer of the said petition:

Therefore Her Majesty, by and with the advice and con-
sent of the Senate and House of Commons of Canada, en-
acts as follows:—

1. The persons hereinafter named, together with such
others as become shareholders in the corporation by
this Act created, are herehy constituted a corpor-
ation by the name of , hercinafter called
*“the Bank.”

2. The capital stock of the bank shall he dollars,
3. The chief oftice of the bank shall he at

4, shall be

the provisional directors of the bank.

5. This Act shall, subject to the provisions of section
sixteen of “The Bank Act,” remain in foree until
the first day of July, in the vear one thousand nine
hundred and eleven. '
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SCHEDULE C.
FORM OF SECURITY UNDER SECTION 74 OF THE BANK ACT.

In consideration of an advance of dollars
made by the Bank to A. B., for which the
said bank holds the following hills or notes: (deseribe lhe
bills or notes, if any), [or, in consideration of the dizcount
ing of the following bills or notes by the Bank
for A. B.: (describe the bills or noles),| the goods, wares and
merchandise mentioned below are hereby assigned to the
said bank as security for the pavment on or hefore the

day of of the said advance, to
gether with interest thereon at the rate ol per
cent, per annum from the day ol (or,

of the said bills or notes, or renewals thereof, or substi-
tutions therefor, and interest thereon, or as the case may be)

This security is given under the provisions of section
seventy-four of The Bank Ael, and is subject to the provi
sions of the said Act.

The said goods, wares and merchandise are now owned
hy . are now in the possession of
and are free from any mortgage, lien or charge thereon (or
as the case may be), and are in 1/‘/”” or ///Im~ where the qoods
are), and are the following (deseription of goods assigned).

Dated, ete.

(N.B.—The bills or notes and the qoods, ete., may he sel

outl in schedules annered.)
SCHEDULE D.

Return of the liabilities and assets of the hank
on the day of « A
Capltal anthortsed. o vovon Svemsands dvdivvi 3 %
Capital subgoribed ...onnvevrnmrs v bosvnssis %
Capital paid-up ....... R SRS A A %
Amount of rest or reserve fund ............. $

Rate per cent. of last dividend declared ....... per cent,
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LIABILITIES.

1. Notos in clEBWIREIOD o505 avinsaaaanegy %
2. Balance due to Dominion Government, after
deducting advances for credits, pay-lists,
B0 55 w0 R s S OE RS OE RSP R S EYE R
3. Balances due to Provincial Governments. .. .
{. Deposits by the public, payable on demand,
LIV CORTRRTIE. 30 v e's 05 5 00 0 s 6 ol 08 9
5. Deposits by the public, payable after notice
or on a fixed day, in Canada ..
6. Deposits elsewhere than in C
i. Loans from other banks in Canada, secured,
including bills rediscounted

8. Deposits made by, and balanees due to, other
banks in Canada ................ o
9. Balances due to agencieg of the hank, or to

other banks or agencies, in the United
RIBHOOIN . i« ianiam oamvembui s SR
10. Balances due to agencies of the bank, or to
other banks or agencies, elsewhere than in
(Canada and the United Kingdom ........
11. Liabilitiecs not included under foregoing

R e A (e e A o
$
531
Lo BDODIE o i3:60 038 Raed b SRV ERAR Coon s sl
2, Dominion notes ........ ..o
Q

3. Deposits with Dominion Government for se-
curity of note circulation
t. Notes of and cheques on other banks

5. Loans to other banks in Canada, secured, in-
cluding bills rediscounted. ...............
G. Deposits made with, and balances due from,
other banks, in Canada .......ovvnnnune
1. Balances due from agencies of the bank, or
from other banks or agencies, in the United
BEARRABNL v 5 s 45 nih a4 B A0 T TR GRS
8. Balances due from agencies of the bank, or
from other banks or agencies, elsewhere
than in Canada and the United Kingdom
Dominion and Provincial Government se-
DUREIONT=% o35 705 wae i

9

M'LBA. "
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10. Canadian municipal securities, and British,
or foreign, or colonial public securities other
SHAD CRBROIRE. 56 vnvssins saupysmaerva

11. Railway and other bonds, debentures and
.‘l‘“’l\\u ............................. .

12. Call and short loans on stocks and bonds,
R CREAR o si-c 5s 519505 €0 o) 694 aced insh -

15. Call and short loans elsewhere than i Can-
BN 3 iaaiiniad SRATTFATIR FERASES

11. Current loans in Canada ....... e

15. Current loans elsewhere than in Canada.

16, Loans to the Government of Canada

17. Loans to Provincial Governments,

18 CIVETane QoDIB 5 +»5 0 v dme vsi 2 e w68

19. Real estate other than bank premises

20, Mortgages on real estate sold by the ban

21. Bank premises ......... 2 A ety e

22, Other assets not includeéd mnder the fore

QONBE DOBOE oo onenasndmanst

Aggregate amount of loans to directors, and firms of
which they are partners, $

Average amount of specie held during the month, $

Average amount of Dominion Notes held during the
month, $

Greatest amount of notes in ecirculation at any time
during the month, $ .

I declare that the above return has been prepared under
my directions and is correct according to the books of the
bank.

E. F.

Chief Accountant.

We declare that the foregoing return is made up from the
books of the bank, and that to the best of our knowledge
and helief it is correct, and shows truly and clearly the
financial position of the bank; and we further declare that
the bank has never, at any time during the period to which
the said return relates, held less than forty per eent. of its
cagh reserves in Dominion notes.

(Place) this day of
A. B., President.
C. D., General Manager.




THE BANK ACT AMENDMENT  ACT,
63-64 VICTORIA, (Jvll.v\l"l‘l",l{ 26,

An Act to amend the Bank Act.

[Assented to Tth July, 1900.]
ll"ll.’ MAJESTY, by and with the advice and consent of

the Senate and House of Commons of Canada, en-
acts as follows:—

SHORT TITLE.

1. This Act may be cited as the Bank Act Amendment
Act, 1900,

CONSTRUCTION AND INTERPRETATION,

2. The Bank Act, chapter 31 of the statutes of 1890,
as amended by any subsequent Act, shall be read and con-
gtrued as if the provisions of this Act were incorporated
therein and formed a part thereof.

3. The expression “ warchouse receipt,” defined by sub-
section (d) of section 2 of the Bank Act, includes receipts
given by any person in charge of logs or timber in transit
from timber limits, or other lands, to their place of destina-
tion.

2. The word “manufacturer,” defined by paragraph (f) of
section 2 of the said Aect, includes a manufacturer of logs,
timber or lumber.

These additions have been made to the definitions as found in

the Bank Aet, ante pp. T and 10,

APPLICATION OF THE ACT.

4. Schedule A to this Act is substituted for schedule A
to the Bank Act, and when “Ta Banque Jacques Cartier ”
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changes its name to “La Banque Provinciale du Canada,”
and * The Merchants Bank of Halifax ™ changes its name
to * The Roval Bank of Canada,” under the provisions of
Actg of this session of Parliament, such banks shall be
deemed to be included in schedule A to this Act under their
new names,

The new schedule A will be found ante p. 206, where it has bheen
substituted for the old one, with the new names of the two hanks
above mentioned La Banque Jacques Cartier nnder the statufe
G3-64 Viet, chap. 102, changed its name on the 3ed of July, 1809,
The Merchants Bank of Halifax under the Statutes 6G3-64 Viet

chaps. 103 and 104, changed its name on the 2ud January, 1901

5. The provisions of the Bank Act and of any amend-
ment thereof shall continue to apply to any bank which is
included in schedule A to the Bank Aet and not in schedule
A to this Aect, but such provisions shall continue to apply
to any such bank only in so far as may be necessary to
wind up the business thereof, and the charter or Act of
any Act in amendment

incorporation of such bank, anc
thercof, or any Act in relation to such bank, now in foree,
ghall continue in force for such purpose and for such pur
pose only,

The banks included in schedule A to the lank Aet of 1800,
and not included in the schedule to this Aet are, La Banque-dn
Peuple, La Banque Ville Marie, and the €
Manitoba. The first of these was wound up under the special Acts,

mmercial Bank of

G0-61 Viet, chap. 75, and 63-64 Viet, chap. 123; the two latter under
the general Winding-up Act,

6. Charters continued to 1911. —The charters or Acts
of incorporation, and any Acts in amendment thereof, of
the several banks enumerated in schedule A to this Act
rds the incorporation

are continued in force, so far as r
and corporate name, the amount of capital stock (as author-
ized at the time of the passing of this Act), the amount of
cach share of such stock and the chief place of business
of each bank, until the first day of July, in the year one
thousand nine hundred and eleven, subject to the right
of each bhank to increage or reduce its capital stock in the
manner provided by the Bank Act: and as to all other par-
ticulars the provisions of all such charters, Aets of incor-
poration, and Acts in amendment thereof are repealed, and
the Bank Act and any amendment thereof and this Act
form and are the charter of each of the said banks until
the said first day of July, in the vear one thousand nine
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hundred and eleven: Provided always, that the said charters
or Acts of incorporation and Acts in amendment thereof,
are hereby continued in force only in so far as they, or any
of them, are not forfeited or rendered void under the terms
thercof, or of the Bank Act, or of this Act, or of any other
Act passed or to be passed, by reason of the non-perform-
ance of the conditions thereof, or by insolvency, or other-
wise,

7. The provisions of this Act, with the exception of
those contained in sections 4, 5, 6, 8 and 9, apply to the
Bank of British North America and to the Bank of Bri-
tish Columbia respectively.

The Bank of British Columbia  having been merged in the
, the Bank of British North Ameriea

is the only one now in the above exceptional position.

Canadian Bank of Commer

FRUST ESTATES.

8. Scetion 44 of the Bank Act is repealed and the fol-
lowing is substituted therefor:

“44, No person holding stock in the bank as exccutor,
administrator, guardian, trustee, tutor or curator of or for
any estate, trust or person named in the books of the bank
as being o represented by him, shall he personally subject
to any liability as a shareholder, but the estate and funds
in his hands shall be liable in like manner and to the same
extent as the testator, intestate, ward or person interested
in such estate and funds would be, if living and competent
to hold the stock in his own name; and if the trust is for
a living person, such person shall also himself he liable
as a shareholder; but if such estate, trust or person so re
presented is not so named in the books of the bank, the
executor, administrator, guardian, trustee, tutor or curator
shall he personally liable in respect of such stock as if he
held it in his own name as owner thereof.”

This section with notes will be found ante p.

STATE

NTR.

9. Section 45 of the said Aet iz amended |1_\ ;11]!“!\;
thereto the following sub-section :—

“2. The directors shall also submit to the sharcholders
guch further statements of the affairs of the bank, other
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than statements with reference to the account of any per-
son dealing with the bank, as the shareholders rvequire
by by-law passed at the annual general meeting, or at any
special general meeting of the shareholders called for the
purpose, and the statements so required shall be submitted
at the annual general meeting, or at any special general
meeting called for the purpose, or at such time and in such
manner as is set forth in the by-law of the shareholders
requiring such statements.”

This sub-section has been inserted ante p. 74.

NOTE ISSUE,

10. Not to issue during suspension.—T'he hank sghall not,
during any period of suspension of payment of its liabilities,
issue or reissue its notes payable to bearer on demand and
intended for circulation, and if, after any such suspension,
the bank resumes business without the consent in writing
of the curator hereinafter provided for, it shall not issue
ar reissue any of such notes until authorized by the Trea
sury Board so to do, and every person who, being president,

vice-president, director, general manager, manager, clerk
or other officer of the bank, issues or reissues, or author
izes or is concerned in the issue or reissue of such notes,
and every person who accepts, receives or takes, or author
izes or is concerned in the acceptance, receipt or taking of
such notes from the bank, or from such i»l‘lwll‘vnl. vice
president, director, general manager, manager, clerk, or
other officer of the bank, in payment, or part payment, or
as security for the pavment, of any amount due or owing
to such person by the bank aguilty of an indictable offence
and liable to imprisonment for a term not exceeding geven
years, or a fine not exceeding two thousand dollars, or fo
both

11. Interest reduced.—The rate of interest payable, un-
der the provigions of sub-section ¥ of seetion 54 of the Bank
Act on the notes of a hank in the event of the suspension
]»'\' such bhank of payment in \ywrin' or Dominion notes of
any of its liabilities as they acerue, is hereby reduced from
Six per cent. per annum to five per cent. per annum.

Section B4, ante p. 90, has been amended in accordance with
this action. 1

12. Sub-section 8 of section 54 of the said Act is amend- «
ed by striking out the following words in the eighth and i
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ninth lines thereof, that is to say, “which each bank has
at that time contributed to the fund,” and by substituting
in lieu thereof the following words, namely, * which each
bank had or should have contributed to the fund at the
time of the suspension of the bank in respect of whose
notes the payments are made.”

The foregoing amendments have been inserted in sec. 54, sub-
sec, 8, ante p. Y1,

13. When notes bear interest. — Notwithstanding any-
thing to the contrary contained in section 54 of the said
\ct, all notes of a bank which has suspended payment, and
all interest on such notes, which are paid by the Minister
of Finance and Receiver-General out of * The Bank Cireunla-
tion Redemption Fund ” after the amount at the credit of
such bank in the fund, adding thereto all interest due or
accruing due on such amount, has been exhausted, shall
bear interest at the rate of three per cent. per annum from
the time such notes and interest are paid until such notes
and interest are repaid to the Minister of Finance and
Receiver-General by or out of the assets of such bank.

BUSINESS AND POWERS OF THE BANK.

14, Scetion 70 of the said Act is l't-in‘;||w| and the fol-
lowing section is substituted therefor:—

“70. The bank may acquire and hold an absolute title
in or to real or.immovable property mortgaged to it as
security for a debt due or owing to it, either by obtaining
a release of the equity of redemption in the mortgaged pro-
perty, or by procuring a foreclosure, or by other means
whereby, as between individuals, an equity of redemption
can, by law, be barred, and may purchase and acquire any
prior mortgage or charge on such property.

“2. No bank shall hold any real or immovable property,
howsoever acquired, except such as is required for its own
use, for any period exceading seven years from the date of
the acquisition thereof, or any extension of such period as
hereinafter provided, but such property shall he ahsolutely
sold or disposed of so that the bank shall no longer retain
any interest therein unless by wayv of security: Provided
that the Treasury Board may direct that the time for the
sale or disposal thereof be extended for a further period,
or periods, not to exceed five years, the whole period dur-
ing which the bank may so hold such property under the
provisions of this sub-gection not to exceed twelve vears.
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3. Any real or immovable property, not within the
exception aforesaid, held by the bank for a longer period
than authorized by the preceding sub-section, shall be liable
to be forfeited to Her Majesty for the use of the Dominion
of Canada, but no such forfeiture shall take effect until the
expiration of at least six calendar months after notice in
writing to the bank by the Minister of Finance and Re
ceiver-General of the intention of Her Majesty to claim
such forfeiture, and the bank may, notwithstand
notice, before the forfeiture is effected, sell or dispose of

such property free from liability to forfeitur

2. The provisions of this section shall apply t¢

or immovahle property heretofore a wru.»l by the bank

and held by it at the time of the coming into force of this
’ )
\Ct.

I'he foregoing section has beert substituted for the original

section 70 in the Bank Aect, ante p. 146

15. Section 73 of the Bank Act is amended by adding
after the word “ favour ™ in the third line of the first sub
scetion thereof the words “or as security for anv lLiabilit
incurred by it for any person,” and by adding after the
word “debt,” in the fifth line of the second sub-section
thereof, the words “ or liability.”

Nection 73 has been amended accordingly, ante pp. 149 and 156
16. The bank mav lend money H|n\n‘ the security of

standing timber and the rights or licenses held by per-
sons to cut or remove such timber,

This section has been inserted in the Bank Aet, ante p, 160

17. Sub-section 2 of seetion ¥4 of the Bank Aet is re-
pealed and the following is substitured th refor:

“2, The bank may also lend money to any wholes:
purchaser or shipper of or dealer in products of agriculture,
the forest, quarry and mine, or the sea, lakes and rivers,
or to any wholesale purchaser or shipper of or dealer in live
gtock or dead stock and the products thereof, upon the
security of snch products, or of such live stock or dead stock
and the products thereof. The bank may ailow the goods,
wares and merchandise covered by such security to be

removed and other goods, wares and merchandise men-

tioned in this sub-section to be substituted therefor, and
those so substituted shall be covered by such security as if
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originally covered thereby:  Provided always, that such
goods, wares and merchandise =0 substituted are of sub-
stantially the same character and of substantially the san
value as, or of less value than, those for which they have
been so substituted,”

This sub-section has been substituted for the original one, ante p

162,

18. Section 75 of the =aid Aet is amended hy adding
the words “or liability ™ after the word *debt ™ where 1t
oceurs in the third, fourth and eighth lines of the first sub-
seetion thereof, and in the seventh and eleventh lines of
the fourth sub-section thereof.

This amendment is embodied in section 5, ante pp, 166 and 172

19. Section I8 of the said Aet is amended by adding
after the word “.debt ™ in the second line thercof the words
“or liability.”

This amendment is embodied in section T8, ante p, 175,

20. Section 84 of the said Act is amended by adding
hereto the following sub-section :—

“a

3. If a person dies, having a deposit with a bank not
exceeding the sum of five hundred dollars, the production
to the bank and the deposit with it of an anthentic notarial
copy of the will of the deceased depositor, il such will is in
notarial form according to the law of the Province of Que-
hee, or of any authenticated copy of the probate of the will
of the deceased depositor, or of letters of administration of
his estate, or of letters of verification of heirship, or of the
act of curatorship or tutorship, granted by any court in
Canada having power to grant the same, or by any court or
authority in England, Wales, Ireland, or any British colony,
or of any testament testamentary or testament dative ex-
pede in Scotland, or, if the deceased w|<'|u»~ilul' died ouf of
Her Majesty's dominions, the produetion to and deposit
with the bank of any authenticated copy of the probate of
bis will or letters of administration of his property, or other
document of like import, granted by any court or authority
having the requisite power in such matters, shall he suffi-
cient justification and authority to the directors for paying
such deposit, in pursuance of and in conformity to such pro-
hate, letters of administration, or other such document as

aforesaid

This section has been incorporated in the Bank Aet, anfe p. 180,
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RETURNS BY THE BANK

21. Unpaid drafts.—The bank shall, within twenty days
after the close of each calendar year, transmit or deliver
to the Minister of Finance and Receiver-General to be by
him laid before Parliament, a return of all drafts or bills
of exchange, issued by the bank to any person and remain
in
such return

unpaid for more than five years prior to the date of

2. Such return shall be signed in the manner required
for the monthly returns under section 85 of the Bank Act.

nd shall set forth so far known the name of the person

to whom, or at whose request, such draft or hill of exchanga
was issued, and his address, the pavee thercof, the amount
and date thereof, and where the same was payable, and the
agency of the bank from which the same was issued,

3. Every bank which negleets to transmit or deliver to
the Minister of Finance and Receiver-General the return
referred to, within the time above limited, shall incur a
penalty of fifty dollars for each and every day during which
guch negleet continues

22. Proof of transmission.—If the certified list or the
return required by section 87 or by section 88 of the Banl
\et, or by the next preceding section of this Act, to h
{ransmitted or delivered to the Minister of Finance and
Receiver-General, is transmitted by mail, then and in such
case the date upon which it appears, by the post office stamp
or mark upon the envelope or wrapper enclosing the list or
return received by the Minister of Finance and Receiver
General, that it was deposited in the post office of the
the bank was situated,

place in which the chief office «
f the said sec

ghall be taken prima facie for the purpose «
tions to be the day upon which such list or return was trans-
mitted to the Minister of Finance and Receiver-General.

23. Sub-section 2 of section 87 of the Bank Act is re-
pealed.

CURATOR IN CASE OF SUSPENSION OF BANK.

24. “ The Canadian Bankers’ As
by Act passed during the present session of Parliament,
(hereinafter referred to as “the Association,”) shall, if a

wiation,” incorporated

bank suspends payment in zpecie or Dominion notes of any




28.] APPOINTMENT OF CURATOR, 219

of its liabilities as they accrue, forthwith appoint some
competent person (hereinafter referred to as the curator)
to supervise the affairs of such bank, and the Association
may at any time remove the curator, and may appoint an-
other person to act in his stead.

The Act incorporating the Association is 63-64 Viet. chap
and will be found posi.

25. Manner of appointment.—The appointment of the
curator shall be made in the manner provided for in the
by-law of the Association in that behalf made as herein-
after provided, but in default of such by-law such appoint-
ment shall be made in writing by the president of the As-
sociation, or by the person acting as president.

26. Powers and duties.—The curator shall assume super-
vision of the affairs of the bank, and all necessary arrange
ments for the payment of the notes of the bank issued for
cireulation then outstanding and in circulation shall be made
under his supervision; and generally he shall have all powers
and shall take all steps and do all things necessary or ex-
pedient to protect the rights and interests of the creditors
and shareholders of the bank, and to conserve and ensure
the proper disposition according to law of the assets of the
bank, and for the purpose aforesaid he shall have full and
free access to all books, accounts, documents and papers of
the bank: and the curator shall continue to supervise the
affairs of the bank until he is removed from oflice, or until
the bank resumes business, or until a liquidator is duly ap-
pointed to wind up the business of the bank.

27. Curator to be assisted. — The president, vice-presi-
dent, directors, general manager, managers, clerks and
officers of the bank shall give and afford to the curator all
such information and assistance as he requires in the dis-
charge of his duties; but no by-law, regulation, resolution
or act, touching the affairs or management of the bank,
passed, made or done by the directors during the time the
curator is in charge of the bank, shall be of anyv force or
effect until approved in writing by the curator.

28. Returns by curator.— The curator shall make all re-
turns and rveports, and shall give all information to the
Minister of Finance and Receiver-General, touching the
affairs of the bank, that the Minister of Finance and
Receiver-General requires of him.
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29. Remuneration of curator.—'I'lic remuneration of th
curator for his services, and his expenses and dishursements
in connection with the discharge of his duties, shall be fixed
and determined by th \s=ociation, and shall be paid out

of the assets of the bank, and in ease of the winding

the bank shall rank on the estate equally with the remun-

cration of the liguidator,

BY-LAWS BY CANADIAN BANKERS ASSOUCIATION

30. Making and approval.--"T'he Nssociation may., at an
meeting thereof, with the approval of two-thirds in number
of the banks represented at such meeting, (the banks =
approving having at least two-thirds in par value of the
paid-up capital of the banks so represented,) make by-laws,

rules and regulations respecting

(a) All matters relating to the appointment or removal
of the curator, and his powers and duties:

(b) The supervision of the making ol the notes of the
banks which are intended for civeulation, and the delivery
thereof to the hanks;

(#) The inspection of the disposition made by the banks

ol =uch notes;
() The destruction of notes of the banks: and

(¢) The imposition of penalties for the breach or non-
observance of any by-law, rule or regulation made by virtu
of this section

2. No such by-law, rule or regulation, and no amend-
nient or I‘wlw:ly thereof, shall be of any foree or effect until
approved by the Treasury Board.

3. Before any such by-law, rule or regulation, or an

amendment or repeal thereof is so approved, the Tr
Board ghall submit it to every bank which is not a member
of the give to each snch bank an oppor-
tunity of being heard before the Treasury Board with re-
spect thereto,

ociation, and

31. Enforcement of by-laws.—The Association shall have
all powers necessary to carry out, or to enforce the carry-
ing out of, any by-law, rule or regulation, or any amend-

ment thereof, so approved by the Treasury Board.
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32. Submission to Treasury Board. — 'I'h¢ Association
ghall, on or hefore the first day of January, in the vear one
thousand nine hundred and one, submit for the approval of
the Treasury Board by-laws, rules and regulations for the
purposes aforesaid.

The by-laws, adopted by the Association and approved by the

Treasury Board, will he found post,

PURCHASE OF ASSETS OF A BANK.

33. Bank may sell its assets.— \ny hank may scll the
whole or any portion of its assets to any other bank which
may purchase such assets, and the selling and purchasing
Lanks may, for such purposes, enter into an agreement of
sale and purchase, whichi agreement shall contain all the
terms and conditions connected with the sale and purchase
of such assets,

It is generally wnderstood that this and the following sections
were passed in consequence of the proposed® purchase of the assets
of the Bank of British Columbia by the Canadian Bank of Com-
erce, the m oing on for some time

otiations for which had been

before passing of the present Aet,

34. Consideration.-—'TI'he consideration for any such sale
and purchase may be as agreed upon between the selling
and purchasing banks, and if such consideration, or ang
portion thereof, is shares of the capital stock of the pur-
chasing bank, then and in such case the agreement shall
provide for the amount of the shares of such purchasing
hank to he paid to the selling bank: Provided that until
such shares so paid to the selling bank have heen sold by
such bank or have heen distributed among and aceepted
by the sharcholders of such bank, they shall not be con-
sidered issued ghares of the purchasing bank for the pur-
poses of its note cireulation.

The consideration in the ease above referred to was 2,000,000
stock in the purchasing bank, and $312,000 in cash, This raised the
stock of the Canadian Bank of Commerce from  $6,000,000  to
SS,O000,000,

35. Shareholders to approve.—The agreement of sale
and purchase shall be submitted to the sharcholders of the
selling bank, either at the annual general meeting of such
hank or at a special general meeting thereof called for the
purpose, and a copy of the agreement shall be mailed to
each shaveholder of such bank to his last known address at
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least four weeks previous to the date of the meeting at
which such agreement is to be submitted, together with a
notice of the time and place of holding such meeting.

A special general meeting  requires six  week publie notice
Bank Aet, see, 24 Public notices are given by advertisement in
one or more newspapers published at the place where the head

oflice of the bank is situate, and in the Canada Gazette: Bank Act,

sec. 102

36. Two-thirds required.—If at such mecting the agre
ment is approved by resolution carried hy the votes of share
holders (present in person or represented by proxy) repre-
senting not less than two-thirds of the amount of the sul

seribed capital stock of the bank, then and in such case
the agreement may be executed under the seals of the banks
entering thercinto, and application may be made to th
Governor in Council, through the Minister of Finance and
Receiver-General, for approval thereof, but until it is ap-
proved by the Governor in Couneil the agreement shall not
he of any force or effect.

The voting is by ballot; one vote for each share held for at
least thirty days: Bank Aect, see. 25, Fully paid up and partly
paid up shares count equally: Purdom v. Ontario Loan and Debenture
Co, 22 0, R. 5T (1802),

37. Approval by purchasing bank. — If the agreement
provides for the payment of the consideration for such sale
and purchase, in whole or in part, in shares of the capital
stock of the purchasing bank, and for such purpose it is
necessary to inerease the capital stock of such bank, then
and in such case the agreement shall not he executed on
behalf of the purchasing bank, unless and until it is ap-
proved by the sharcholders thereof at the annual general
meeting or at a special general meeting of such share-

holders.

No particular proportion of the stock of the pure 1k

requires to be represented at this meeting, or to vote in favor, as is

ing

required by section 36 in the case of the selling bank. A simple
majority of the shares at the meeting is sufficient. In the case of
the purchase of the assets of the Bank of British  Columbia, the

agreement was approved unanimously at a special general meeting
held on the 11th of December, 1900, by a vote representing 1,342
shares of the Canadian Bank of Commerce or $3,071,000 out of its

capital of $6,000,000,

38. Approval of increase. — The Governor in Council
may, on the application for his approval of the agreement.

in
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approve of the increase of the capital stock of the purchas-
ing bank, which is necessary to provide for the payment of
the shares of such bank to the selling bank as provided in
the said agreement, and the provisions ol seetions 26 and
27 of the Bank Act shail not apply to such increase of
stock.

Section 26 requires that the inerease shall be determined by

by-law passed by the shareholders, and that four wecks' notice of

the application be published in the Canada Gazette and one or mor
newspapers. Section 27 relates to the allotment of the st and the

premium upon it. The provisions of these sections are substantially

required by the preceding and succeeding sections of this Act,

39. Conditions of approval.—'T'he approval of the Gover
nor in Council shall not be given to the agreement, unless
the approval thercol is recommended by the Treasury Board,
nor unless the application for approval thereof is made by
or on behalf of the banks executing it within three months
from the date of the execution of such agreement, nor un
less it appears to the satisfaction of the Governor in Council
that all the requirements of this Act in connection with the
approval of such agreement hy the sharcholders of such
banks have been complied with, and that notice of the in-
tention of the banks to apply to the Governor in Council
for the approval of the agreement had been published for
at least four weeks in the Canada Gazelle and in one or
more newspapers published in the places where the chief
offices or places of business of the banks are situate: Pro
vided always, that such banks shall afford all information
that the Minister of Finance and Receiver-General requires,
and that nothing herein contained shall be construed to
prevent the Governor in Council or the Treasury Board
from refusing to approve of the agrecment or to recommenid
its approval.

40. [Further conditions.—The agreement shall not be
approved of unless it appears—

(a) That proper provisions have been made for the pay
ment of the liabilities of the selling bank;

(b) That the agreement provides for the assumption anid
payment by the purchasing bank of the notes of the selling
bank issued and intended for circulation, outstanding and
in circulation; and

(¢) That the amount of the notes of hoth the purchas-
ing and selling banks, issued for circulation, outstanding
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and in cireulation, as shown by the then last monthly re-
turns of the banks, do not together exceed the then paid-
up capital of the purchasing bank, or, if the amount of such
notes does exceed such paid-up capital, that an amount in
cash equal to the excess of such notes over such paid-up
capital has heen deposited by the purchasing hank with the
Minister of Finance and Receiver-General,

2. The amount so deposited as aforesaid snall be held
by the Minister of Finance and Recciver-General as security
for the redemption of said excess of notes, and when such

excess, or any portion thereof, has heen redeemed and
cancelled, the amount go deposited, or an amount equal to
the amount of excess go redeemed and cancelled, shall from
fime to time be repaid by the Minister of Finance and
Receiver-General to the purchasing hank, but without in-
terest, on the application of such hank and on the produc-
tion of such evidence as the Minister of Finance and
Receiver-General may require to show that the notes in re
card to which such pavment is asked have heen redeemed
and cancelled.]  63-64 Viet. chap. 27.

Section 40 of this Aet as passed on the Tth of July, 1900, did not
provide for the case of the issue of notes being in excess of fhe
eapital, and on the Hth of July, 1900, an amending Aet, chapter 27,

was passed substituting the foregoing for the orviginal section 40,

41, Purchasing bank liable for notes.—'T'he notes of the
selling bank so assumed and fo he paid by the purchasing
hank shall, on the approval of the agreement, he deemed
to be for all intents and purposes notes of the purchasing
bank issned for cireulation, and the purchasing bank shall
he liable in the same manner and fo the same extent as if
it had issued them for ecirveulation, and the amount at
the eredit of the selling bank in “ The Bank Circulation
Redemption Fund ™ shall, on the approval of the agree-
ment, be transferred to the eredit of the purchasing bank:
Provided that such notes of the selling bank shall not be
reissued, hut ghall be called in, redeemed and cancelled as
quickly as possible.

42. Evidence of approval.—The approval hy the Gover-
nor in Council of the agreement shall be evidenced by a
certified copy of the Order in Council approving thereof,
and such certified copy ghall he conclusive evidence in all
courts and proceedings of the approval of the agreement

therein referred to and of the regularity of all proceedings
in connection therewith.
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43, Assets vest in purchasing bank.—On the agreemeat
being approved of by the Governor in Council, the assets
therein referred to as sold and purchased shall, in accord-
ance with and subject to the terms thercof, and without
any further conveyance, become vested in the purchasing
bank, but the selling bank shall from time to time, subject
te the terms of the agreement, execute =uch formal and
separate convevances, assignments and assurances, for re-
gistration purposes or otherwise, as are reasonably required
to confirm or evidence the vesting in the purchasing hank
of the full title or ownership of the assets referred 1o in
the agreement.

44, Selling bank to cease business.— \=x oon a= the agree-
ment is approved of hy the Governor in Couneil, the selling
hank shall cease to issue or reissue notes for circulation,
and shall cease to transact any business, except such as is
necessary to enable it to carry out the agreement, and to
realize upon any assets not included in the agreement, and
to pay and discharge its liabilities, and generally to wind
up its business, and its charter or Act of incorporation and
any Aets in aimendment thereof then in foree shall con-
tinue in force only for the purposes in this section specified.

SCHEDULES.

45. Schedule B to the Bank Act is amended by sub-
stituting the word “eleven™ for the word “one™ in the
lagt line of the said schedule,

Nchedule B will be found in the amended form ante p, 207,

46. Schedule €' to this Act is hereby substituted for
Nchedule €' to the Bank Act.

The new schedule C will be found ante p. 208, in place of the
old schedule.

47. Schedule D to this Act ix hereby substituted for
schedule D to the Bank Act.

The new schedule D will be found ante p. 208, in place of the
old schedule,

M'L.B,A.






CHEQUES ON A BANK.

BILLS OF EXCHANGE ACT, 1890,

CANADA.

53 VICT. CHAP. 33. PART Ill.

The law of Canada on the subject of Cheques i found
in the Third Part of the Bills of Exchange Act, which
congists of ten sections, 72 to 81, inclusive.  The first three
of these relate to Cheques generally, and the remaining
seven to Crossed Cheques. They are taken from the Im-
perial Bills of Exchange Act, 1882, with the single change
that the word “ bank ™ has been substituted for * banker.”
The reason is that in England the banking business is
carried on lill‘j,!l']i\‘ ||)' individuals and illrul'lml‘;llwl com-
panies, while in Canada the Bank Act and the Bills of Ex-
change Act recognize only incorporated banks.

Although the language of the Imperial and Canadian
Acts is thus substantially identical, there are two marked
differences between the law and the practice in the two
countries. The first is in section 60 of the Imperial Act,
which provides that when a bill payable to order on de-
mand is drawn on a banker, and he pays it in good faith,
he is not responsible even if the indorsements are forged.
This rule applies to a cheque, which is a bill of exchange
drawn on a banker payable on demand. An effort was
made by the banks to have this clause embodied in the
(fanadian Act, but the House of Commons was unwilling
to make the change. The use of crossed cheques in Eng-
land has been adopted largely to overcome the danger aris-
ing from such forged indorsements. Under the Canadian
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law there is not the same pecessity, and although the Aect
has infroduced the English statute as to the crossing of
cheques, the practice has heen adopted to a very limited

extent

The other great difference arises from the fact that

the practic getting cheques marked or aceepted, <o gen-
eral in Canada, is almost unknown in England. Byles savs
in his work on Bills, that cheques are not aceepted, and
that to issue them accepted would probably he an infring

ment of the Bank Charter Aets

A cheque drawn upon a priviate bhanker would not he
a cheque within the meaning of the Bills of Exchange Aect,
and would not he subject to the special rules contained in
this part of the Act, such as crossing and the like. Tt
would he simply a bill of exchange, payable on demand,
and subject to such provisions of the Aect as apply to an
ingtrument of that kind

In the following notes the reference is to the Bills of
Exchange Act, when the word © Aet ™ or * seetion ™ is used

v Illlﬂ!l: any more |‘.Il‘l|l ular !‘l‘\lj,_'llillli>|l.

72. Cheque defined.—A cheque is a bili of exchange

drawn on a bank, payvable on demand: Tmp. Act,

gee. 73,

Reading this definition in connection with that of a
bill of exchange in section 3 of this Act, a l‘]|w|||<~ 18 an
“unconditional order in writing addressed by a person
to a hank, signed by the person giving it, requiring the
bank to pay on demand a sum certain in money to, or to
the order of a .\llm‘ilil'tl person, or to boarer.”

According to the definition in seetion 2 (¢), “bank ™
means “an incorporated bank or savings bank carrying on
business in Canada ”: that is, one of the banks to which
the Bank Aect, 53 Viet. chap. 31, as amended, applies: or
the City and District Savings Bank of Montreal, or La
(Caisge d’Economie de Notre Dame de Quebec: 53 Viet.

chap. 32: or a bank under an old provincial charter.
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In Quebee, under the Code, a cheque might be drawn
upon a private banker as well as upon an incornorated
hank: Art, 2349, And this was the law before the Aet
in the other provinees,

A t'[|<‘l|ll<‘ should be addressed to the hank by its pro-
per corporate name, and not to the * cashier,” * manager ™
or “agent " of the bank.  An instrument addressed to one
of these would not, strictly speaking, be a chegque within
the meaning of the Act, and if marked or accepted it might
be elaimed that the bank was not liable, as it would not he
the drawee of the instrument and consequently could not
become liable hy aceeptance.

The words “on demand ™ need not be on the cheque,
as they are understood when no time for payment is ex-
sed: sec. 10 (b).

A cheque is not invalid because it is not dated, nor
because it does not ~'Il‘l'|"\ the IiI;ll'n' where it is drawn:
see, 41 nor because it is antedated, or ]vli*hlilh“ or hears
date on a Sunday or other non-juridical day: see. 13, sub-
see. 23 Wood v, Stephenson, 16 U, . Q. B, 419 (1858); and
the fact that it is postdated is not an irregularity: Hilch-
cock v. Edwards, 60 1. T, N. 8. 636 (1889); Carpenter v.
Street, 6 ' 1. R. 410 (1890). But a cheque dated seven
days after delivery is in substance a bill of exchange at
seven days’ date: Forster v. Mackveth, 1. R 2 Ex. 163
(1867). A bank should not pay a cheque before the day
of its date: DaNilva v. Fuller, cited in Morley v. Culver-
well, T M. & W. 178 (1840).

In the United States there has been a conflict as to
whether a cheque may be made payable on a day subse-
quent to its date. The weight of authority is in favor of
what is law under our Act, that such an instrument is not

a ('hmllh'. and has three days" grace. Sce Bowen v, Newell,
13 N. Y. 290 (1855): Morrison v. Bailey, 5 Ohio St. 13
(1855); Harrison v. Nicollet Bank, 41 Minn, 483 (1889); 2
Daniel, sec. 1574 But see contra Re Brown, 2 Story, C. (.
502 (1843): Westminster Bank v. Wheaton, 4 R. 1. 30 (1856);
Champion v. Gordon, 70 Penn. St. 474 (1872); Way v. Towle,
155 Mass. 374 (1892).
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When a cheque is wanting in any material particolar,
the person in posseszion of it has a prima facie authority to

fill up the omission in any way he thinks fit: sec. 20

A cheque is “issued 7 when it is in the hands o

person who is entitled to demand cash for it: Er parl
Bignold, 22 Beav. 143 (1856)

Where the sum payable is expressed in words and also
in ficures, and there iz a diserepancy between the two,
the sum denoted by the words is the amount payable: &

9, sub-s¢ 2

A material alteration of a cheque makes it void. If the
alteration is not apparent a holder in due course may avail
himself of it as if it had not been altered, and may enforce
payment of it according to its original tenor: see. 63. The

following alterations are material

1. Alteration of the date or of the m payable: see.
63, sub-sec. 2: even thoueh it be to it to a later
date: Boulton v. Langmuir, 24 Ont. A 18 (1897%)

2. Changing “order™ to bea C'ommercial Bank,
10 Man. 171 (1894): Booth v. P 6 N. Y. 22 (1874).

A customer drew a cheque for $5 and had it “ marked.”
He altered it to $500 and deposited it with another bank
and drew the money. The cheque was sent through the

Clearing House, and was charged against the former bank

as $500. The following morning the f{

reery was discovered
and notice given, and $490 claimed. The claim was main
tained on the ground that the notice was in time and the
latter bank had not altered its position in the meantime:
Bank of Hamilton v. Imperial Bank, 27 Ont. A. R. 590
(1900).  Aftirmed in the Supreme Court, May 21st, 1901,

The Act does not make it a part of the definition that
the drawer sghould be a customer of the bank; but if a
person gets goods or money on the strength of a cheque
when he has no account he is guilty of obtaining the goods
or money by false pretences, and is liable to three years’

son, 3 Camp. 370 (1813); Reg. v. Hazellon, 1. R. 2 C. C.
g 134 (1874).

imprisonment : Criminal Code, 1892, sec. 359: Rex v. Jack-
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2. Provisions as to bills to apply.—Except as otherwise

provided in this part, the provisions of this Act

| applicable to a bill of exchange payable on demand
apply to a cheque. Imp. Act, see. ¥3.

The exceptions are, (1) that failure to present a cheque
for payment within a reasonable time does not discharge
the drawer, ‘except in so far as he is damaged thereby:
sec. 73: (2) that the bank should not pay after notice of
the customer’s death: sec. 74: and (3) the provisions relat-

ing to crossed cheques: secs. 75 to 81, inclusive.

The chief provisions of the Act relating to bills pay-
able on demand, which also apply to cheques, are the fol-
lowing: (1) There are no days of grace: sec. 14: (2) when
they appear on their face to have been in cirenlation for
an unreasonable length of time thev are deemed to he
overdue, so as to prevent a holder from acquiring them
free from defeets of title: see. 36, sub-see. 3: (3) they must
he presented for payment within a reasonable time after
indorsement to charge an indorser: zec. 45, sub-sec. 2 ().

A cheque heing a hill of exchange does not operate
as an assignment of fundes in the hands of the bank avail-
able for the payment thereof, and until it accepts a cheque
the bank is not liable on it: see. 53. The holder of an
unaccepted cheque, consequently, cannot sue the bank upon
it. except under the circumstances mentioned in section 73
(¢).  Under the Code it was held in Quebec that a cheque
was an assignment of so much of the drawer’s funds:
Marler v. Molsons Bank, 23 T1.. (. J. 293 (1879). This is
the law in Scotland: see. 53, sub-sec. 2 of the |l||1wl'iil|
Act: and also in France: Nouguier, secs, 392, 431,

ILLUSTRATIONS,

1. The production of a cheque iz not even prima facie
evidence of money lent by the drawer: Foster v. Fraser;
Robh. & Jos. Dig. 652 (1840); Nichols v. Ryan, 2 R. L. 111
(1868); Dufresne v. St. Louis, M. L. R. 4 8. (!, 310 (1888).

R S I s e e
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2.\ cheque may be postdated, and is then payahle

on the day of its date without grace: Wood v Stephens
16 U, ¢, Q. B, 419 (1858).

3. Where plaintiffs accepted from defendant a cheque of
a third party in part payment of goods, and presented it at
the bank the next day, and also applied several times to
the drawer, but did not notify the defendant for a we

held that the latter was not liable: Redpath v. Kolfage, 16 U,

(", Q. B. 433 (1858).

L Plaintift deposited in defendant’s bank the cheque
of a third party on another bank in the same town. Do
fentlants eredited it in his pass-book as cash and stamped
it as their property. They presented it the next business
day when it was dishonored. If they had presented it the
game day it would have been paid.  IHeld, that the bank
was not liable: Owens v. Quebee Bank, 30 U, ¢, . B. 382
(1870).

5. A cheque operates as payment until it has been
dishonored. It may be received either as conditional or
as absolute payment: Hughes v. Canada Permanent L.
N.NL 39 UL Q. B, 221 (1876).

6. Where a bank paid cheques on forged indorsements,
the receipt given by the plaintiffs at the end of the month
was, at most an acknowledgment that the balance was cor
rect on the assumption that the cheques had been paid to
the proper parties.  Where the names of the payees had
also been forged on an application for a loan to plaintifls,
the cheques were not payable to fictitious payees: Agricul-
tural S. & L. Association v. Federal Bank, 6 Ont. A. R. 192
(1881).

7. The bank of Montreal allowed a private banker at
London to put on his cheques * payable at Bank of Mon-
treal, Toronto, at par” Held, that these words simply
meant that there would be no charge for cashing the
cheques, and not that the Bank of Montreal would pay

them if there were no funds of the drawer to meet them:
Rose-Belford Printing Co. v. Bank of Montreal, 12 0. R. 544
(INM;;_
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8. The payee of a cheque took it to the hank on which
it was drawn the same day as he received it from the
drawer, and had it marked * good,” the amount heing
charged to the drawer's account: but he did not demand
payment. The bank suspended payment that evening, and
the next day the cheque was presented for payvment and
dishonored.  Held, that the drawer was discharged from
all liability thercon: Boyd v. Nasmith, 17 0. R. 40 (1883);
Leqgare v, Areand, (). R. 9 8. o122 (1895): Bangue Jacques
Cartier v, Corporation de Limoilou, Q. R. 17 8, (. 211
(1899): Merchants Bank v. State Bank, 10 Wall (U'.S.) 44}
(1870): First National Bank v. Leach, 52 N. Y. 350 (1873).

9. The handing by a debtor to his creditor of the
cheque of a third person upon a bank in the place where
the ereditor lives, the maker of the cheque having funds
there to meet it, is a * pavment of money to a creditor ™

within the meaning of R. S, O, chap. 124, see. 3, sub-see.

1: Armstrong v. Hemstreet, 22 0. R. 336 (1892). (Over-

ruled ly_\ No. 10 below.)

10, Indorsing and giving to a creditor the unaccepted
cheque of a third person in the debtor’s favor is not a
payment of *“money ™ within the meaning of section 3 of
R. 8. 0. chapter 124: Davidson v. Fraser, 23 Ont. A, R
139 (1896); affirmed, 28 S. (. Can. 272 (1897).

11. An insolvent trader sold his stock to a bona fide
purchaser.  Both were customers of the same hank which
had a mortgage on the stock. The purchaser gave the
bank his cheque in payment. This was held to be a * pay
ment of money " Gordon Mackay & Co. v, Union Bank, 26
Ont, A, R, 155 (1899)

12. A bank was held liable for the amount of a cheque
it had lost, which the drawer disputed, although the
latter had been guilty of negligence in not objecting carlier
when it was entered in his pass-hook: Fournier v. Uniom

)

Lank, 2 Stephens’ Que, Dig. 99 Cons. Que. Dig. 185 (1813).
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13. Where an account bears interest, i1t ceases on the
amount of a cheque drawn on the account when the cheque
iz marked, although the money is not actually drawn out
until long after: Wilson v. Banque Ville Marie, 3 L. N, 71
(1880).

14. A bank was held liable to the holder of a marked
cheque: Bangue Nationale v. City Bank, 17 L. C. J. 19
(1873): even when marked good only on a future day by
the president and cashier: Eachange Bank v. Bangue du
Peuple, M. L. R. 3 . B. 232 (1886). Items of claim older
than a cheque cannot properly be set up in compensation
against it: Dorion v. Dorion, 5 1. N. 130 (1882).

15. An instrument in the form of a cheque is none
the less a cheque because not drawn against money on de-
posit, but bhecause an overdraft or advance by the bank:

Bank of Montreal v. Rankin, 4 1.. N. 302 (1881).

16, A |‘|lw'||l|x‘ should be |»l'r\l‘l|1<-1| the 1|i|_\ after de-
livery and notice of dishonor given to charge the indorser:
Lord v. Hunler, G 1. N. 310 (1883): Boddinglon v. Schleaker,
I B. & Ad. 752 (1833)

17. A cheque is a commercial matter, especially when
given by a trader, and payment of it may be proved by
parol in the Province of Quebee, even when above $50:
Baril v. Tetrault, 29 1. €. J. 208 (1885).

18. A bank acting as agent for another bank is not

authorized, in the absence of an express agreement, t

)
cash a cheque drawn upon the principal bank, but not
accepted by it: Maritime Bank v. Union Bank, M. L. R. |

R, (. 244 (1888).

19. A cheque payable to C. M. & S., or bearer, was in
dorsed by them and stamped for deposit to their credit
in the bank where they kept their account. Their clerk,
instead of depositing it, took it to the bank on which it
wag drawn, and the teller paid it without noticing the writ-

ing on the back. It was held that such a cheque could not
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be restrictively indorsed, and the hank so paying it was not
liable: Exchange Bank v. Quebec Bank, M. L. R. 6 8. (', 10
(1890).

20, Where a person for accommodation lends his cheque
to another person he cannot refuse to pay the same to a third
party who in good faith has given value for it: Kenny v.
Price, 20 R. L. 1 (1890).

21. A person receiving a cheque seven months after
its date, and after it was drawn, has no greater right
against the drawer than the nrevious holder, in whose hands
it was void as having been given for illegal ¢xpenditure
atl an election: Dion v. Boulanger, ). R. 4 8. ('. 358 (1893);
confirmed in Review, 31st October, 1893,

22. A third party, who is the holder in good faith, of a
cheque given in settlement of a gambling debt can recover
the amount. The fact that the cheque was not presented
at the bank until a month after it was drawn does not
prevent recovery against the drawer: Dion v. Lachance, ().
R. 14 8. C. 77 (1898).

23. Cheques and other negotiable instruments are pre-
sumed to have been given for value although this is not
expressed.  The evidence to rebut this presumption must
he clear and convincing: Larvaway v. Harvey, Q). R. 14 S, (.
97 (1898).

24. L. gave an agent A. a cheque payvable to the order
of M., marked “ deposit,” to be used as a deposit on a pur-
chase from the latter through his intervention. M. in-
dorsed and applied the cheque on an old account against A,
Held, that M. was, under the circumstances, bound to ac-
count to L. for the amount of the cheque: Leipschitz v.
Montreal Street Ry. Co., Q. R. 9 Q. B. 518 (1899).

25. The initialling of a cheque by the eashier does not
amount to an acceptance. A cheque so initialled received
by the defendant only a few dayvs before the trial, when
it was more than four years old, could not he used by him
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as a set-ofl to the bill of exchange on which he was sued:
Commercial Bank v, Fleming, 1 Stevens” N, B, Dig. 204
(1872

26, 1. owed defendant $500, and induced him to in-
dorse his (H.s) cheque for $1,000 on a bank at N., out of
the proceeds of which the debt was to be paid.  The two
went to a bank at W, to get cash for the cheque.  H. alone
went into the maaager’s room, and on his return told de-
fendant he had given the cheque to the manager to for-
ward it to N, for collection. . in fact retained I]ll‘:hwtxlv‘
and the same day transferred it to plaintift for value. Held,
that defendant was liable on the c¢heque: Arnold v. Cald-
well, 1 Man. L. R. 81 (1884).

27. Where a bank certified a_cheque at the request of
the drawer, who afterwards altered it, making it pavable
to bearer instead of to order; this is a material alteration,
amd the bank is not liable on the cheque to the drawer or
lis assigns: Re Commercial Bank, Banque d’Hochelaga's Case,
10 Man. L. R. 171 (1894).

28. A banker paid a cheque where the amount had been
raised, but in such a way that it could not he easily de-
tected.  He was held liable to the customer for the differ-
ence between the genuine and the altered cheque: Hall v,
Fuller, 5 B. & (', 750 (1826).

20, Where a cheque was so carelessly drawn as to he
casily altered by the holder to a larger sum, so that the
hankers, when they paid it, could not distinguish the alter-
18 it was

253 (1827)

ation: Held, that the loss must fall on the drawer,

caused by his negligence: Young v. Grote, 4 Bing

30. Filling in a blank cheque with a larger sum than
that authorized is forgery: Reg. v. Wilson, 2 €. & K. 527

(i847).

31. The holder of an unaceepted cheque has no right of
action against a bank even if it has improperly refosed to

honor the cheque, as there is no privity of contract hetween
him and the bank: Maleolm v. Seott, 5 Exch. 601 (1850),
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32. 1f there are not sufficient funds to meet a cheque, the
bank should not give any more than the information of the
fact; it should not disclose the actual balance: Foster
Bank of London, 3 F. & F. 214 (1862).

33. An authority to draw cheques docs not necessarily
include an authority to draw bills: Forster v. Mackreth, ..
& ]
R. 2 Ex. 163 (1367).

34, The cheque of a third party may he the subjeet of a
valid donatio mortis causa: Veal v. Veal, 27 Beav. 303 (1859):
Clement v. Cheeseman, 27 Ch, 1. 631 (1884). The '|x~"\l||
ol the donor, not presented until after his death, is not:
Hewitt v, Kaye., L. R. 6 Eq. 198 (1868): Beak v. Beak, 1. RR.
13 |':l|. 189 (1872). It is, if prose

nted, even though not
aid: Bromley v. Brunton, 1.. R. 6 Eq. 235 (1868).
Y |

35. A cheque is not an equitable assignment of =0 much
of the drawers funds in the hands of his banker, or of a
chose in action: Hopkinson v. Forster, 1.. R. 19 Eq. 714 (1874);
Nehroeder v, Central Bank, 34 1., T. N. 8. 735 (1876).

36. A cheque sent as being “in full of all demands ™ was
retained and cashed and a receipt sent as on account. The
drawer of “he cheque demanded its veturn,  The creditor
sued for the balance of his claim. Tt was held that the
keeping of the cheque was not conclusive that there was
accord and satisfaction, but that it was a question of fact
on what terms the cheque was sent. and plaintiff recovered
judgment for the Jalance: Day v. MelLea, 22 Q. B. D. 61)
(1889).

37. Where a person pays a postdated cheque into his
bank in order that the amount may he placed to the credit
of his account, and the amount is so placed, the hank are
holders for value of the cheque:  Royal Bank v. Toltenham,
[1894] 2 Q. B. 715.

38. A cheque is drawn in favor of a person who does
not really exist, although the drawer supposes that he does,
This does not prevent the cheque heing really payable to




238 CHEQUES ON A BANK. (8. 72

hearer, under section 7, sub-section 3, of the Bills of Ex-
change Act, as being payable to a fictitious or non-existing
person: Clulton v. Attenborough, [1895] 2 Q. B. 707; af-
firmed [1897] A, C. 90,

39. A solicitor who is authorized to accept a tender of

mortg

ge money on behalf of his client is not at liberty to
accept a banker’s cheque, and the tender of a cheque is in-
suflicient: Blumbery v. Life Interests & R. S. Corporation,
[1898] 1 Ch. 27.

10, Where a cheque was given in payment of bets on
horse races, and indorsed for value to the plaintiff who was
aware of the consideration, it was held that he could not
recover, as the consideration was illegal under 5 & 6 Wil-
liam IV. ~h. 41: Woolf v. Hamilton, Il»\‘v"l 2 Q. B. 33%.

t1. The only effect of a drawee bank initialling a cheque
s to certify that it has funds of the drawer to meet it. Where
a certified cheque is deposited and credited to the depositor,
the presumption is that the bank accepted it as agent of
the depositor to cash it, and not as acquiring title and guar-
anteeing its payment: Gaden v, Newfoundland Savings Bank,
[1899] A. C. 281.

12, Defendant, who was not a party to a cheque, at the
request of the payee wrote his name on the back of it, add-
ing the words sans recours. It was held that under section
16 of the Bills of Exchange Act, he could thus negative
his liability as an indorser: Wakefield v. Aiexander, 17 T. L.
R. 217 (1901).

13. A marked cheque is “cash ™ within the meaning of
the land regulations: Russell v. Sealy, 2 N. Z. R. (A. (.) 498
(1874).

t4. If the drawer of a cheque gets it accepted and then
delivers it to the payee, the drawer is not discharged; and
if the payee before delivery requests the drawer to send

it to the bank and gets it accepted, the rule is the same:
Randolph Bank v. Hornblower, 160 Mass. 401 (1894).
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15, The holder of an unaccepted cheque has no action
against the bank, aud it dees not operate as an assignment
pro lande of the funds of the drawer in the bank: Fourth
Street Bank v. Yardley, 165 U. 8. 634 (1897).

78. Presentment for payment.—Subject to the provisions
of this Act—

(a) Where'a cheque is not presented for payment within
a reasonable time of its issue, and the drawer or the
person on whose account it ix drawn had the right
at the time of such presentment, as between him
and the bank, to have the cheque paid, and suffers
actual damage through the delay, he is discharged
to the extent of such damage, that is to say, to the
extent to which guch drawer or person is a creditor
of such bank to a larger amount than he would have

heen had such cheque been paid. Imp. Aet, & 74 (1).

The provisions of the Act to which this section is sub-
jeet, are those in section 46 relating to excuses for non-
presentment and delay in presentment.

As regards the drawer, the effect of not presenting a
cheque for payment within a reasonable time differs from
that relating to other bills payable on demand. In the
case of the latter the drawer as well as the indorsers are
wholly discharged by the failure to present it for payment
within a reasonable time: sec. 45. This part of the Act
relating to cheques does not modify the rule as regards e
indorsers; but the present section lays down a differen:
rule as regards the drawer, who is only discharged to the
extent to which he actually suffers damage by the delay.

Chalmers says, p. 247: “This section is new law. It
was introduced in the Lords by Lord Bramwell to
mitigate the rigor of the common law rule. At common
law the mere omission to present a cheque for payment did
not discharge the drawer, until, at any rate, six years had
elapsed, and in this respect the common law appears to he
unaltered. But if a cheque was not presented within a
reasonable time, as defined by the cases, and the drawer
suffered actual damage by the delay, e.g., by the failure of
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the bank, the drawer was absolutely discharged, even
though ultimately the bank might pay (say) fifteen shillings
in the pound.”  The section is substantially the law of
Quebee hefore the Aet, the Code placing the indorsers in
the same position:—*“ If the cheque be not presented for
pavment within a reasonable time, and the bank fail hetween
the delivery of the cheque and such presentment, the drawer
or indorser will be discharged o the extent of the loss he
suffers thereby ™: Art. ¢ See also Re Oullon, 15 N, B,
(2 Pugs.) 333 (1874)

When the drawer «

r other person is thus discharged,
the holder is a ereditor to the bank to the extent of such
discharge: clause (e).

The law as to the presentation of a cheque differs from
that respecting a bill of exchange' payable on demand In
suing on a cheque it is not necessary to allege or prove pr
sentment within a reasonable time, or to protest for non
pavment.  These are matters of defence. It is for the
drawer to allege and prove damage: De Serres v. Euard, ().
R. 17 S. . R. 199 (1899)

(h) Reasonable time. —In determining what i= a reason
able time, regard shall be had to the nature of the
instrument, the usage of trade gnd of banks, and

the facts of the particular case. Tmp. Act, sec. T4 (2).

The following are said to embody the rules as to what is
a reasonable time for the presentment of cheques in Eng-
land :—

1. It the person who receives a cheque and the bank

on whom it is drawn are in the same place, the cheque must,
in the absence of speci

I circumstances, be presented for
pavment on the day after it is received: Alexvander v. Burch
field, T M. & Gr. 106}, (1842): Firth v. Brooks, 4 1.. T. N. 8.
167 (1861).

2. If the person who receives a cheque and the banker
on whom it is drawn are in different places, the cheque
mugt, in the absence of special circumstances, be forwarded

for presentment on the day after it is received, and the
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agent to whom it is forwarded must, in like manner, pre-
sent it or forward it on the day after he receives it: Hare
v. Henty, 10 C. B, N. S, 65 (1861): Prideaux v. Criddle, 1..
R. 4 Q. B, 455 (1869): Heywood v. Pickering, 1. R. 9 Q. B.
498 (1874).

)

3. In computing time, non-business days must be ex-
cluded: and when a cheque is erossed, any delay caused by
presenting the cheque pursuant to the crossing is excused:

These rules are substantially those that have been
recognized in Canada.  See Redpath v. Kolfage, 16 U, (', Q
B. 433 (1858): Owens v. Quebec Bank, 30 ibid. 382 (1830):
Boyd v. Nasmith, 17 0. R. 40 (1888): Blackley v. Me('abe,
16 Ont. A, R. 295 (1889); Sawyer v. Thomas, 18 Ont. A. R.
129 (1890): Mar
l'rlm/l//"// v. B

* v, Stewart, Cons, Que. Dig, 212 (1818);

iendeau, Q. R. 2 ). B. 604 (1892),

A rlll'(llh' is deemed to he stale or overdue when it ap-
pears on its face to have been in circulation an unreasonable
time: see. 36, sub-gec. 3. A bank is not justified in paying
such a cheque without inquiry: Serle v. Norlon, 2 M. & Rob.
101 (1841).

Whether a cheque is presented within a reasonable time
i= a question for the jury, 1In this case they found the
delav to be unreasonable: Wheeler v. Youny, 13 T, L. R, 468
(18%7).

As to what is a reasonable time where a cheque is drawn
on a bank that is understood to be about to suspend pay-
ment, see Legare v, Arcand, ). R. 9 8. (', 122 (1895).

It has been held that a delay of six days is not necessarily
an unreasonable time: Rothschild v. Corney, 9 B. & (. 388
(1829): and the same as to eight days: London & County
Bank v. Groome, 8 (). B. 1, 288 (1891): but that two months
is an unreasonable time: Serrell v. Derbyshire Ry. Co., 9 (.,
B. 811 (1850).

Where the holder of a cheque presents it for acceptance
instead of for payment, and the accepting bank fails, the
NLBA 16
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drawer and indorsers are discharged: Boyd v. Nasmith, 17
0. R. 40 (1888); Legare v. Arcand, Q. R. 9 8. C. 122 (18935);
Banque Jacques Cartier v. Limoilou, Q. R. 17 8. C. 211
(1899); Merchants’ Bank v. State Bank, 10 Wall. (U. 8.) 647
(1870); First Nat. Bank of -/l‘l'.w']/ City v. Leach, 52 N. Y.
300 (1873).

(¢) Holder a creditor.—The holder of such cheque, as
to which such drawer or person is discharged, shall
be a creditor, in lieu of such drawer or person, of
such bank to the extent of such discharge, and en-
titled to recover the amount from it. Imp. Act, sec.
4 (2), (3).

This is, to a certain extent, a modification of the rule
in section 53. In England it introduced partially the Scotch
principle of sub-section 2 of that section, and in Canada it
recognizes in this particular case the principle laid down in
Quebec in Marler v. Molsons Bank, 23 L. C. J, 293 (1879).
These countries adopted it from the civil law.

74. Revocation of authority.—The duty and authority
of a bank to pay a cheque drawn on it by its cus-
tomer are terminated by

(a) Countermand of payment;
(b) Notice of the customer’s death. Im,u, Act, see. 75.

A bank having sufficient funds of the drawer of a cheque
in its hands is bound to pay it, and in case of refusal is liable
to an action of damages: Marzetti v. Williams, 1 B. & Ad.
115 (1830): Whitaker v. Bank of England, 6 C. & P. 700
(1835); Foley v. Hill, 2 H. L. Cas. 28 (1848); Rolin v.
Steward, 14 C. B. 595 (1854); Todd v. Union Bank, 4 Man.
R. 204 (1887); Fleming v. Bank of New Zealand, 16 T. L. R.
169 (1900). The damages recoverable by a non-trader for
the wrongful refusal of a bank to allow him to withdraw a

special deposit, are nominal or limited to interest on the
money : Henderson v. Bank of Hamillon, 25 0. R. 641 (1894);
Bank of New South Wales v. Milvain, 10 Viet. R. (Law) 3
(1884).
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A bank may, without special instructions, pay any bills
or notes, of which the customer is acceptor or maker, and
which are payable at the bank: Jomes v. Bank of Montreal,
20 U. C. Q. B. 448 (1869); Kymer v. Lawrie, 18 1. J. ). B.
218 (1849) 5 Robarts v. Tucker, 16 Q. B. 560 (1851); Vagliano
v. Bank of England, [1891] A. (!, 107.

A bank refusing to pay such instruments incurs the same
liability as in refusing to pay a cheque: Hill v. Smith, 12
M. & W. 618 (1844); Bell v. Carey, 8 C. B. 887 (1849).

Cheques are payable in the order in which they are pre-
sented, irrespective of their dates, provided the date is not
subsequent to the presentment: Kilshy v. Williams, 5 B. &
Ald. 815 (1822).

Where a customer keeps his account at one branch of
the bank, other branches are not bound 10 honor his
cheques: Woodland v. Fear, 7 E. & B. 519 (185%). But if
he has accounts in two or more branches the bank may
combine them against him, provided they are all in the
same right: Garnett v. MeKewan, L. R. 8 Ex. 10 (1872);
Prince v. Oriental Bank, 3 A. (', 325 (1818).

If, however, the course of dealing was such that the cus-
tomer was allowed to draw upon one account irrespective
of the state of the other, the bank cannot combine them
againgt him without a reasonabe notice that the former
course of dealing would be discontinued: Buckingham v.
London & Midland Bank, 12 . L. R. 70 (1895).

Entries made in a customer’s pass book are prima facie
evidence against the bank: Commercial Bank v. Rhind, 3
Macq. H. L. 643 (1860): Couper's T'rustees v. National Bank
of Scolland, 16 Sess. Cas. 412 (1889).

Countermand.—A customer may stop payment of a
cheque before it is accepted, but not after: Cohen v. Hale, 3 Q.
B. D. 371 (1878); McLean v. Clydesdale Bank, 9 A. C. 95
(1883).

When a cheque is handed to a person on a condition
which the drawer finds is to be broken or eluded, he has the
right to stop the payment of the cheque: Wienholt v. Spitla,
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S Camp. 376 (1813): Spincer v. Spincer, 2 M. & Gr. 205
(1841).

It has also heen held that a bank is not bound to honor
a customer’s cheques after a j_';ll'l\l;lll'(' order is gerved on it,
even although the balance exceed the judgment: Rogers v
Whiteley, [1892] A. (. 118.

Death of a customer.—Payment after the death but he-
fore notice is valid: Rogerson v. Ladbroke, 1 Bing. 93 (1822).
It has been held in England that after the death of a part-
ner, the surviving partner may draw cheques upon the part-
nership account: Backhouse v. Charlton, 8 Ch. D, 441 (1878).
In Quebee the death of a partner terminates the partner-
ghip, and also the right of the survivors 1o act for the firm,
in the absence of a special agreement to the contrary: (', (.

1892, 1897,

A cheque given as a d.nalio morlis causa must be pre-
sented or Ilv')__'t)l!:llt'tl hefore notice of the death of the donor
in order to charge his estate: Hewitl v. Kaye, 1.. R. 6 Eq
198 (186G8); Beak v. Beak, 1.. R. 13 Eq. 489 (1872); Rolls v
Pearce, 5 Ch. D. 730 (1877). But sce Colvile v. Flanagan,
8 L. .0, 225 (1864); and Clement v. Cheesman, 27 Ch. D.

CROSSED CHEQUES

Sections 5 to 81, inclusive, treat of crossed cheques.
They are copied from the Tmperial Act, with the substitu-
tion of “dank ™ for “banker,” as private bankers are not
receognized by the Canadian Aet.  The practice of erossing
cheques did not prevail in Canada before the Aect, and it is
not likely to be generally adopted now, as the drawer can
proteet himself by making a cheque payable to order, since
our Parliament refused to adopt section 60 of the Tmperial
Act, which relieves a bank from responsibility for the gen-
uineness or authorization of the indorsement on cheques

drawn upon it.
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The practice is a comparatively modern one in England,
and is another illustration of the elasticity of the law mer-
chant by which a custom pbtains for itsell judicial sanction
or legislative recognition.  From the report of Stewart v.
Lee, 1 M. & M. at p. 161 (1828) it would appear that the
effect of erossing was not then fully settled. 1t is deseribed
in Boddington v. Schlenker, 4+ B, & Ad, 52 (1833): and in

Bellamy v. Majoribanks, ¥ Ex. at p. 402 (185 Baron

Parke there gives a history of its origin and growth,

The practice originated at the London clearing house,
the clerks of the different hankers who did business there
having been accustomed to write across the cheques the
names of their employers, =0 as to enable the elearing house
clerks to make up the accounts. It afterwards became a
pmmon practice 1o cross 1|H'1|l|l'~ which were not intended
to go through the clearing house at all.  Baron Parke held
that this had nothing to do with the restriction of negotin-

bility, and formed no part of the cheque, and in no way
itered its effects hut was a protection and safeguard to
the owner, as, if a banker paid it otherwise than through
another banker, the circumstance of his so paying would he
strong evidence of negligence in an action against him. See
also Clarlon v. I'rveland, 5 E. & B. 165 (1856).

The first Tmperial Statute recognizing crossings was
passed in 1856, In Simmons v. Taylor, 2 C. B. N. 8. 528
(1857), it was held that the crossing was not a material
part of the cheque and a holder might erase it. The Act
of 1858 was passed to overcome the effect of thig decision.
In Smith v. Union Bank of London, 1 (). B. D. 31 (1875), a
cheque crossed to a certain bank was stolen, and coming
into the hands of a bona fide holder, he got it cashed through
his own bank. The Court held that the Act of 1858
did not affect the negotiability of the cheque which had
been indorsed by the payee. In Bobbelt v. Pinkett, 1 Ex. D.
368 (1876), where the indorsement of the payee was forged,
the banker was held liable for paying it otherwise than
through the banker to whom it was specially indorsed. Then
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came the Act of 1876, which introduced the “not negoti-
able” crossing, which has been substantially reproduced in
the Act of 1882 and the present Act.

Although the erossing of cheques was not recognized in
practice or in legislation in Canada, yet the Imperial Act,
making the obliteration or alteration of the crossing a
felony, was copied into our Forgery Act of 1869, and be-
came section 31 of R. 8. (. chap. 165. Even the words
“and company ™ and “ banker ™ were retained. In the
Criminal Code, 1892, by section 423 (A) (r), the forgery of
a cheque renders the person found guilty liable to imprison-
ment for life, but obliterating or altering the crossing is
not made a special offence.

The practice of crossing chegues has not been adopted
in the United States,

75. General crossing.—Where a cheque bears across its
face an addition of—

(2) The word “bank ™ between two parallel transverse
lines, either with or without the words “ not negoti-
able”; or—

(b) Two parallel transverse lines simply, either with or
without the words “not negotiable ™;

That addition constitutes a crossing, and the cheque is
crossed generally:

2. Special crossing.—Where a cheque hears across its
face an addition of the name of a bank, ecither with
or without the words “ not negotiable,” that addition
constitutes a crossing, and the cheque is crossed
specially and to that bank: Tmp. Act, sec. 76.

As already stated, this part of the Act does not apply
to cheques on private bankers, nor can a cheque on an in-
corporated bank be crossed in favor of a private banker,
or if crossed generally, be presented through him.

Where the drawer of a cheque made it payable to the
order of M., and crossed it “Account of M., National Bank,”

.
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and gave it to M., who indorsed it to the National Bank,
it was held that the bank could recover from the drawer,
for these words, even assuming that section 8 of the Bills
of Exchange Act applies to cheques, do not prohibit trans-
fer, or indicate an intention that it should not be trans-
ferred; and that probably the only way to make a cheque
not transferable would be to comply with the provisions of
this section: National Bank v. Silke, [1801] 1 Q. B. 435,

76. Crossing by drawer, etc.—.A\ cheque may be crossed
generally or specially by the drawer:

2. Where a cheque is uncrossed, the holder may cross it
generally or specially:

3. Where a \}l\‘ll\ll‘ is crossed generally, the holder may
cross It .\]w('I:I”‘\Z

L. Where a cheque is crossed generally or specially, the
holder may add the words “ not negotiable:”

5. Where a cheque is crossed specially the bank to which
it is crossed may again cross it specially, to another
bank for collection:

G. Where an uncrossed cheque, or a cheque erossed gen
erally, is sent to a bank for collection, it may cross
it ip.w‘i;l”_\‘ to itself: Imp. Act, see. 7.

The “holder ™ of a cheque iz the payee or indorsee if
it is payable to order, provided he is in possession of it.
If it is payable to bearer, it is the person who is in posses-
sion of it.  Bank here means an incorporated bank doing
business in Canada.

7. A crossed (']Il'l]lll‘ may he I'\'uln-nn-nl or uncrossed by
the drawer writing between the transverse lines, and
initialling the same, the words “ pay cash.”

This is not in the Imperial Act, but is in accordance
with English custom: Chalmers, p. 256. It is the drawer
alene who can obliterate the crossing. See the next section.
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77. Crossing is material. —\ crossing authorized by this
\ct is a material part of the ||I-‘1|l|v: it shall not be
lawful for any person to obliterate or, except as
authorized by this Aet, to add to or alter the cross-
ing. Tmp. Act, see. 8.

A material alteration voids a cheque except as to a party
who has made, authorized or assented to it, and except as
to indorsers ~H|r~u|Hl‘lH to the alteration: see. 63

In England an unauthorized obliteration or alteration

12 forgery: 24-25 Viet. chap. 98, secs. 25 and 39, This was
copied in our Canadian eriminal law, and became . 8. ('
chap. 165, see. 31, but it is the English crossing that is
there referred to, and declared to be a felonv,  That se
tion is not applicable to the crossing authorized hy the
Canadian Act.

If the obliteration, addition or alteration does not
amount to forgery, it would come under seetion 138 of the
Criminal Code, 1892, which makes any person who, without
Jawful excuse, disobeys an Act of Parliament, guilty of an

offence, and liable to one year’s imprisonment.

78. Duties of a bank.— Where a « heque is erossed speei-
ally to more than one bank, except when crossed to
another bank as agent for collection, the bank on
which it is drawn shall refuse payment thercof:

2. Where the bank on which a cheque so crossed is
drawn, nevertheless pays the same, or pays a cheque
crossed generally otherwise than to a bank, or if
crossed specially, otherwise than to the bank to which
it is crossed, or to the bank acting as its agent for
collection, it is liable to the true owner of the cheque
for any loss he sustains owing to the cheque having
been so paid: Provided, that where a cheque is pre-
sented for payment which does not at the time of pre-
sentment appear to be crossed, or to have had a cross-
ing which has been obliterated, or to have heen
added to or altered otherwise than as authorized hy
this Act, the bank paying the cheque in good faith
and without negligence shall not be responsible or
incur any liability, nor shall the payment be ques-
tioned by reason of the cheque having been crossed,
or of the crossing having been obliterated or having
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heen added to or altered otherwise than as authorized
by this Act, and of payment having been made other-
wise than to a bank or to the bank to which the

cheque is or was erossed, or to the hank acting as its

agent for colleetion, as the case may be.  Tmp. Aet,
see, 9.
The first clause would prevent the thief or finder of a

specially erossed cheque, or any holder subsequent to him,

rom crossing the cheque a second time and so getting paid
through another bank.

Before aceeptance there is no privity hetween the holder
of a cheque and the bank upon which it is drawn: hut =ub

)

section © gives a remedy to the true owner agamt a hank

which improperly pays a crossed cheque,

79. Protection to bank and drawer.—\Where the hank, on
which a crossed cheque is drawn, in good faith and
without negligence pays it, if crossed generally, to a

bank, or, if crossed specially, to the bank to which

rent for

it is crossed, or to a bank acting as its i
collection, the bank paying the cheque, and if the
cheque has come into the hands of the payee, the
drawer, shall respectively be entitled to the same
rights and be placed in the same position as if pay
nmient of the cheque had bheen made to the true

owner thereof. Tmp. Aect, 5. 80,

This section gives to a bank on which a cheque is
drawn the protection, in the case of a crossed cheque,
which our Parliament refused to give it as to demand bills
and ordinary cheques by striking out of the bill the clanse
corresponding to section 60 of the Imperial Act. On the
other hand, it furnizhes to the other parties to a cheque
1 strong reason for objecting to the crossing of a cheque.
If a crossed cheque which has not heen made * not nego-
tiable ™ is lost or stolen before it veaches the hands of the
payee, and the bank pays it in good faith and without negli-
gence even upon a forged indorsement, the drawer has no
recourse against the bank which has paid or the bank which
has collected, but can only look to the guilty party or some
subsequent holder. See Ogden v. Benas, 1. R. 9 (. P. 513
(1874); Patent Safety Gun Cotton Co. v. Wilson, 49 L. J.
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Co P T13 (1880); sec. 81, I it is lost or stolen after reach P
ing the hands of the payee, and is paid in like manner, the I
drawer is released, but the payee, indorsee, or holder who
has lost the bill, or from whom it has been stolen, is in the
same positon as the drawer in the case just mentioned,

The payee of a crossed cheque specially indorsed 1t
to plaintiffs and posted it to them. A stranger having ‘
obtained possession of it during transmission obliterated i
the indorsement to plaintiffs, and having specially indorsed }
1t to himself, presented it at defendants™ bank and r¢
quested them to collect it for him. They did so and handed ’

him the money In an action for conversion defendants |
were held liable for the amount of the cheque: Kleinwort
v. Comploir National :/‘/'fwmu///u | 1894 ] 2 Q. B. 157.

A cheque on defendants’ bank in London in favor of
plaintiff was crossed generally, The indorsement was
torged, and a person purporting to be the last indorsee, and
not a customer of the bank, presented it at defendants’
branch in Paris and was paid. It was forwarded to London
and credited to the Paris branch. It was held that Englisl
law governed, and that the bank was liable to plaintiff:
Lacave v. Credil /,_//uu/uu\. |]>'.".] 1 Q. B. 148

80. Effect on holder.—\Where a person takes a crossei
cheque which bears on it the words *not nego
tiable,” he shall not have and shuall not be capable
of giving a better title to the cheque than that which
had the person from whom he took it.  Imp..Act,
see. 81,

Making a cheque “not negotiable puts it on the same
footing as an overdue bill, so that anv holder takes it sul-
Ject to the equities attaching to it, and no person can be-
come a holder in due course. If such a cheque should he
lost or stolen the person receiving the money from the col-
lecting bank would be liable in any event

Where a cheque crossed “not negotiable ™ was drawn
in favor of a firm, and one partner S., in fraud of plaintiff,
his co-partner, indorsed it to defendant, who got it cashed
for 8., defendant was held liable to the co-partner, who
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under the partnership articles was entitled to the cheque:
Fisher v. Roberts, 6 'I. 1. R. 354 (1890) See National

Bank v. Silke, [1891] 1 Q. B. 435.

81. When bank not liable.—Where a bank, in good faith
and without negligence, receives for a customer pay
ment of a cheque crossed generally or specially to
itself, and the customer has no title, or a defective
title thereto, the bank shall not incur any liability
to the true owner of the cheque by reason onl
of having received such payment. Tmp. Aet, sec
82.

Section 79 relieves the bank on which the crossed chegu
is drawn; this section, the bank which collects it. If it
he indorsed * per proe.”™ and the banker makes no inquiry
as to the authority to so indorse, this may he negligence:
Bissel v. For, 53 1. T. N. 8. 193; 1 T. L. RR.
see Mathiessen v. London & County Bank, 5 C. P. D. 1
(1879): Bennelt v. London & County Bank, 2 'T. L. R. 165
(1886)., For an illustration of negligence disentitling 2
bank to the benefit of this section see Hannan’s Lake Vieu
Central v. Armstrong, 16 T, T.. R. 236 (1900),

(1885)

Where a customer’s account is overdrawn, a banker
collecting a crossed cheque, and placing the proceeds to his
credit 15 within the section: Clarke v. London & County

Banking Co., [1897] 1 Q. B. 552.

\ railway company drew an order in the form of a
cheque on a bank for £69, with this clause added, “ Pro-
vided the receipt form at foot hereof is duly signed, stamped
and dated.” The order was crossed generally, and was
stolen and plaintifi’s name forged to the receipt and in-
dorsement.  Defendants received it in good faith from a
customer and collected it.  Held, that is was not a cheque,
being conditional, and the bank was not protected: Bavins
v. South Western Bank, 16 T. L. R. 61 (1899).

The word “customer ™ implies something of use and
habit. Where the only transaction between an individual
and a bank is the collection of a crossed cheque, such in
dividual is not a customer of the bank, and if he has no




252 CHEQUES ON A BANK s Sl

title the bank is not protected: Malthews v. Brown, 63
L. J. Q. B, 494 (1894): (reported as Matthews v, Williams,
10 R. 210): Lacave v. Credil Lyonnais, [ 1897] 1 Q. B. 148,

In order to constitute a person a * customer ™ of the
bank, it is not necessary that he should have an account
there., A rate collector had for vears heen in the habit
f receiving cheques and cashing them at a bank where he
was known, hut had no account. By falsely pretending that
a rate had been laid he got a cheque to his order cross |
generally and marked * not negotiable.”  The bank cashed
it for him in good faith and forwarded it for collection,
nd it was paid before the fraud was discovered.  Held,
that the bank was protected: Great Western Ry. ('o. v, Lon-
lon & County Banking Co., 1900} 2 ). B. 464 The fore-
going judgment of the Court of Appeal was, however, re-
versed by the House of Lords on the 22nd of July, 1901,
where it was held that the rate collector was not a * custo-
mer " of the bank, that the bank had not received payment
of the cheque for him: that as the cheque was marked * not
negotiable,” the bank had no title to it or to the money
received, and was not protected by the Aet: 17 T, L. R. 700
(1901), W. N. 1901, p. 156.

Plaintif’s clerk stole certain cheques made pavable to
the plaintiff and having forged the plaintiff’s indorsement
thereon, paid them into his account at the defendants’
Lank, which at once eredited him with the amount. Most

of the cheques were crossed, and some were drawn on
defendants” bank. Some, however, which were drawn on
hankers other than the defendants were not erossed. 1In
an action for conversion the jury found that in collecting
the cheques the defendants acted in good faith and with-
out negligence. It was held that defendants had received
all the cheques as agents for their customer; that as regards

the crossed cheques they were protected either by section
60 or section 82 of the Bills of Exchange Act, 1882; hut
that they were not protected as regards the uncrossed
cheques: Gordon v. London City and Midland Bank, 17 T. L.
R. 176 (1900). It is to he noted that section 60 of the
Imperial Act has been omitted from our Canadian Act.




SAVINGS BANK ACT,

CANADA.

53 VICTORIA, CHAPTER 32, AS AMENDED BY 63-64
VICTORIA, CHAPTER 28

An Act respecting certain Savings Banks in the
o o

Province of Quebec.

The Savings Bank Act was passed in 1890, having heen
assented to on the 16th of May, and came into
on the 1st day of July, 1891, Previous to that time the

foree

two savings banks to which it applies were regalated by
k. 8. C.oeo 122, which applied not only to them but to all
the savings banks in Ontario and Quebee which existed
under the Savings Bank Act of 1871, 34 Vict. chap. 7.

This latter Act provided that the savings banks then
existing might either transfer their assets and liabilities
ta the Dominion Government, or to a chartered bank, or
the Governor-General might grant them new charters under
that Act. These charters were granted for ten yvears, and
they were subsequently extended by 44 Viet. chap. 8, to
the first of July, 1891, The only savings banks which have
continued their separate existence are the City and Dis-
trict Savings Bank, of Montreal, and La Caisse d'Economie,
of Quebec.

The Act of 1890 was amended in 1897, but this latter
Act was repealed in 1900, when the Act of 1890 was further
amended, and the charters of these two savings hanks ex-
tended to the first of July, 1911,
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It will be seen that a number of the provisions of this
Act are similar to those in the Bank Act. For notes and
authorities on these points the reader is referred to the
corresponding sections of the Bank Act in the preceding

part of this work.
INTERPRETATION

1. In this Act, unless the context otherwise requires,
the expression *the bank ™ means either of the savings
banks to which this Act applies.

CHARTERS CONTINUED

2. |The charters of the Montreal City and District
Savings Bank, and of La Caisse d’Economie de Notre Dame
de Quebee are hereby continued and shall remain in force
until the first day of July in the year one thousand nine
hundred and eleven, except in so far as they, or either of
them, are or hecome forfeited or void under the terms
thereof, or of this Aect, or of any other Act heretofore or
hereafter passed relating to the said savings banks, hy non-
performance of the conditions of such charters or Acts
respectively, or by insolvency, or otherwise.| 63-64 Vict.
«]1;l|v. 28, sec. 1.

INTERNAL REGULATIONS,

3. Public notice shall be given by the directors of the
bank of the holding of annual or other meetings, by pub-
lishing the same for at least four weeks in a newspaper
at the place where the head office of the bank is situate;
and such notice shall be given in both the English and
French languages. 44 Viet. chap. 8, see. 3, in part.

4. The qualification of a director shall be the hold-
ing of twenty-five shares of stock; and the directors shall
be elected annually at a general meeting of the share-
holders, and ghall be eligible for re-election.

2. Each shareholder shall, on every occasion on which
the votes of the shareholders are taken, have one vote for
each share held by him for at'least three months before the
time of voting;

3. Shareholders may vote by proxy, but no person but
a shareholder shall vote or act as such proxy;
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L. No cashier, clerk, or other officer of the bank shall
vote, either in person or by proxy, or hold a proxy for that
purpose ;

5. Every director of the bank who becomes insolvent,
or assigns his estate and effects for the benefit of his cre-
ditors, or absents himself, without the consent of the board,
for twelve consecutive months from the meetings of the
directors, or is convicted of any felony, shall thereupon,
ipso faclo, cease to be a director, and the vacancy so cereated
shall forthwith be filled up in the manner provided by
the charter. 31 Viet. L‘]I;lli. 1, sees. T oand 27,

5. No failure to elect directors of the bank shall oper-
ate any dissolution of the corporation, but in case of such
fuilure to elect, the required election shall he made as =oon
thereafter as possible, at a special meeting of the share-
holders, which the directors are hereby authorized to call
for that purpose; and until such subsequent election takes
]||:lm-. the official acts of the directors holding oflice shall
be valid, 34 Vict. "I“'l" T, see, 26,

CALLS,

8. The directors may call up the stock subscribed for
and remaining unpaid, by calls not exceeding five per cent.,
made at intervals of not less than three months, when-
ever it is, in their opinion, necessary or expedient to make
such calls; and all amounts paid upon stock, and all ac-
cumulated profits thereon after deduction of dividends as
hereinafter provided, shall be invested or lent in the man-
ner hereinafter provided as to the investment or loan of
moneys deposited with the bank: Provided, that the limi-
tation of the amount of any call, or of the intervals at
which calls may be made, shall not apply to the case of de-
ficiency of the funds of the bank to meet the claims of de-
positors and other liabilities hereinafter provided for. 31
Viet. chap. ¥, sec. 9; 36 Viet. chap. 72, sec. 1, in part.

7. The amount of every such call, if not paid when due,
may be recovered with interest by the directors, in the
name of the bank, in any court having jurisdiction to the
amount; and in any action for the recovery thereof it shall
be sufficient to allege and prove the charter, and that the
calls were made under this Act, and that the defendant is
the holder of a share or shares in respect of which the
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amount is due, without alleging or proving any other mat-
ter or thing whatsoever; and the evidence of any officer
of the bank, cognizant of any fact I‘1‘t|l||l'(-<| to he proved,
shall be sufficient proof thereof; and any copy of the
charter, purporting to be certified as a true copy thereof
hy the Secretary of State of Canada, shall be deemed authen-
tic and shall I prima facie evidence of the charter and of
the contents thereof. 34 Viet. A||.||A. 1, see. 10,

LIABILITY OF SHAREHOLDERS,

8. The sharcholders of the bank shall, in the event of
its funds in money and assets immediately convertible into
money becoming insufficient to satisfy its debts and liabi-
lities, be liable for the deficiency, so far as that each sharoe-
holder shall be liable to an amount equal to the amount,
if any, not paid up, of his shares, and no more: and the
directors may and shall make calls on the stock not paid
up to the full amount not paid up, or to such less amount
ax they deem necessary to pay all such elaims and other lia
hilities, without waiting for the collection of any debts
due to the bank, or the sale of any of its assets or property

2. Such calls shall he made at intervals of thirty dayvs,
and upon notice to be given thirty days at least prior to
the day on which the eall is pavable:

3. No such call shall exceed twenty per centum on each
share, and payment thereof may be enforced in the manner
hereinbefore provided as to calls on unpaid-up stock:

1, The first of such calls shall he made within ten days
after such deficiency is ascertained:

5. Failure on the part of any sharcholder liable to such
call to pay the same when due shall operate a forfeiture
by such sharcholder of all claim in or to any part of the
assets of the bank: but such call and any further call there-
after ghall nevertheless he recoverable from him as il no
such forfeiture had been incurred.

6. Every director who refuses to make or enforee, or
to concur in making or enforcing any call under this sec-
tion, is euilty of a misdemeanor and shall he personally
responsible for anv damages suffered hy reason of such de-
fault; and every liquidator or other officer or person ap-
pointed to wind up the affairs of the bank, in case of
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ite insolvency, shall have the powers of the directors with
respect to such calls. 34 Viet. chap. 7, sec. 11 and see. 12,
in part.

See section 89 of the Bank Act and notes on the double liability,

9. Persons who, having been sharcholders in the bank,
have only transferred their ghares or any of them to others,
or registered the transfer thereof, within two months he-
fore the commencement of the failure of the bank to meet
the claims of its ereditors on demand, shall be liable to calls
on such shares under the next preceding section, as if they
had not transferred them, saving their recourse against
those to whom they were transferred. 34 Viet. chap. 7,
see. 12, in part.

Nee section 96 of the Bank Act and notes thereon,
DIVIDENDS.

10. The directors of the bank shall make half-yearly
dividends of so much of the profits of the bank as to the
majority of them seems advisable, and as is not inconsistent
with the provisions of this Act, and they shall give public
notice of the payment of such dividends at least thirty
days previously, in the manner herein provided as to notices
of meetings. 44 Viet. chap. 8, sec. 4.

TRANSFER OF SHARES AND DEPOSITS.

11. The shares in the bank shall be transferable in the
manner provided by the by-laws and regulations made as
prescribed by the charter; and the transferee shall have the
rights and shall be subject to the liabilities of the original
holder;

2. No share shall be divided, and if any share is held
hy several persons jointly, one of them shall be appointed
hy letter of attorney by the others to vote thereon, to re-
ceive dividends and to do all things that require to be done
in respect thereof; and such letter of attorney shall be
lodged with the bank. 34 Viet. chap. 7, sec. 13.

12. If the interest in any deposit or share in the bank
becomes transmitted in consequence of the death or in-
solvency of any depositor or shareholder, or in consequence
of the marriage of a female depositor or shareholder, or

ML DA 17
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by any other lawful means than by a transfer upon the
books of the bank, or by deed served upon the bank, such
transmission shall be authenticated by a declaration in writ-
ing,—which declaration shall distinctly state the manner
in which and the person to whom such deposit or share
has been transmitted, and shall be, by such person, made
and signed ; and every such declaration shall be, by the per-
son making and signing the same, sworn to before a judge
or justice of a court of record or chief magistrate of a city,
town, borough or other place, or before a notary public,
where the same is made and signed; and every such declar-
ation, so signed and sworn to, shall be left with the mana-
ger or other officer or agent of the bank, who shall there-
upon enter the name of the person, so entitled to such
deposit or share under such transmission, as proprietor
thereof, in the books of the bank; and until such trans-
mission is so authenticated, no person claiming by virtue of
any such transmission ghall be entitled to receive such de-
posit or share, or any part thercof, or any interest or divi-
dend thereon:

2. Every such declaration and instrument as by this
and the next following section of this Act are required to
perfect the transmission of a deposit or share in the bank,
made in any other country than Canada or some other of
the British colonies or the United Kingdom of Great Bri-
tain and Ireland, shall be further authenticated by the
Jritish consul or vice-consul, or other accredited represen-
tative of the British Government in the cpuntry where the
declaration is made, or shall be made directly before such
British consul or vice-consul, or other accredited represen-
tative;

3. Nothing in this Act contained shall prevent the direc-
tors, manager or other officer or agent of the bank from
requiring corroborative evidence of any facts alleged in any
such declaration;

{. 1f payment is made to any depositor of any deposit
or of any interest thereon, or of any dividend on any share,
after transmission thereof by any of the means mentioned
in this section, but before such declaration is made and
authenticated as aforesaid, such payment shall be valid
and shall discharge the bank. 34 Viet. chap. 7, sec. 28.

See section 39 of the Bank Aect and notes thereon.
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13. If the transmission of any deposit or share is by
virtue of the marriage of a female depositor or share-
holder, the declaration shall be accompanied by a copy of
the register of such marriage, and shall declare the identity
of the wife with the holder of such deposit or share: and
if the transmission has taken place by virtue of any testa-
mentary instrument or by intestacy, or by the vacancy of
the estate of a deceased depositor or shareholder, the pro-
bate of the will, or, if it is notarial, an authentic copy there-
of, or the letters of administration, or act of tutorship or
curatorship, or authentic certificates of birth, as the case
may be, shall, together with such declaration, be produced
and left with the manager or other officer or agent of the
hank, who shall thereupon enter the name of the person
entitled under such transmission in the books of the bank.
34 Vict. chap. 7, sec. 29,

See sections 40, 41 and 42 of the Bank Act and the notes thereon.

DEPOSITS AND LOANS.

14. The bank may receive deposits of money for the
benefit of persons depositing the same, and may invest
the same as hereinafter provided, and may accumulate the
revenues and profits derived from the investment of so
much thereof as is not required to meet ordinary demands
by the depositors, and out of such accumulation may allow
and pay to the depositors thereof such rate of interest on
such deposits as is from time to time fixed by the Governor
in Council, not being more than five per centum per annum.
34 Viet. chap. 7, sec. 14; 44 Viet. chap. 8, sec. 2.

15. Every depositor, on making his first deposit in the
bank, shall disclose and declare his name, residence, addi-
tion and occupation. 34 Viet. chap. 7, sec. 15.

16. The bank may receive deposits from any person,
whatever is his status or condition of life, and whether such
person is qualified by law to enter into ordinary contracts
or not; and the bank may pay the principal or any part
thereof, and the whole or any part of the interest thereon,
to such person, without the authority, aid, assistance or
intervention of any person or official being required: Pro-
vided always, that if the person making any deposit in the
bank is not, by the laws of the Province of Quebee, author-
ized so to do, the total amount of deposits made by such
person shall not exceed the sum of two thousand dollars.
34 Viet. chap. 7, sec. 16.
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17. Any payment of interest or dividend, or of the
whole or any part of any deposit, made in good faith to
any person who appears prima facie to be entitled to such
interest, dividend or deposit, by the production of a declar
ation in writing and of the documents herein mentioned in
support thereof, shall be valid; and the dischary
person shall be sufficient, and shall discharge the bank from
all or any further claim by any person for such interist,
dividend or deposit. 34 Viet. chap. 7, see. 31,

e of such

18. |The bank shall always hold at least twenty per
cent. of the moneys deposited with it:

(a) In public securitics of the Dominion of Canada, or
of any of the provinces thereof, or of the United Kingdom,
or of any British colony or possession, or of the United
States, or of any state thereof;

(b) In deposits in chartered banks in Canada;
(¢) In Canadian municipal bonds or securities;

(d) In school bhonds or debentures issued in the Pro
vince of Quebee, provided they are secured by the school
municipality in which the schools are situate;

(¢) In any other security approved by the Treasury
Board.| 63-64 Viet. chap. 28, see. 2. .

19. [The bank may, subject to the provisions contained
in the next ]\r‘vu'lllll;_' section, invest any moneys deposited
with it—

(a) In any of the securities mentioned in the next pre-

leln_v; section

(£) In the purchase of bonds or debentures of any build-
ing society, loan or investment company, water-works com-
pany, gas company, street railway company, electric light
or power company, electric railway or street railway com-
pany, telegraph or telephone company, water power com-
pany, navigation company, or heat and light company; Pro-
vided such society or company is incorporated in Canada
and has a paid-up capital of at least five hundred thousand
dollars;

(¢) In the purchase of the bonds or debentures of any
telegraph cable company having a paid-up capital of at
least five hundred thousand dollars.
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2. The bank may continue to hold any stock of any now
existing chartered bank held by ot before it received its
charter, and may sell and dispose of such stock.| 63-614
Viet. chap. 28, see. 2.

20. |The bank may lend any of such moneys upon the
personal security of individuals or to corporate bodies: Pro-
vided that collateral securities of the nature mentioned in
the two seetions next preceding, or foreign public securities,
or stock of some chartered bank in Canada, or bonds or
debentures or stock of an incorporated institution or com-
pany are taken the market value whereof is not less than
the amount lent, in addition to such personal or corporate
security, with authority to sell such sccurities if the loan
i not paid.

2. The hank may lend any of such moneys without col-
luteral security:

(@) To the Government of Canada or to the Government
of any provinee of Canadas

(b)) To the corporation of any municipality in Canada
with a population of at least two thousand inhabitants;

(¢) To any /r/lu'r:/m e paroisse, or to \_//m/fw pour leree-
tion d’eglises, specially authorized by Aet of the Legislature
of Quebee to issue bonds binding on the taxable property
of the parish;

(d) Upon a resolution of their respective hoards of direc-
tors, to incorporated companies, or incorporated institu-
tions, within the limits of their borrowing powers, and not
exceeding in any case their paid-up capital, provided such
company or institution has a paid-up capital of not less
than five hundred thousand dollars, and has paid continu-
ously for the previous five years a dividend at the rate of
at least five per cent. per annum.| 63-64 Viet. chap. 28,

9

sec. <.

A comparison of this and the preceding section with section
64 of the Bank Aet will show the main differences between the two
classes of banks, It is contemplated that the chief business of the
other banks shall be a di

sounting of commercial paper and dealing
in exchange while the chief business of these savings banks shall
be a non-commercial lending and investing business.  Other banks
are prohibited from taking security on bank sharves; savings banks
may take them as collateral. Other banks may take as additional
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security chattel mortgages, mortgages on vessels, warehouse res
ceipts, bills of lading and securities under section 74: these are
not among the securitics which savings banks may take. Both
classes of banks may take mortgages on real estate as additional se
curity subsequent to a loan, and may buy in mortgaged lands and

hold them for seven years

A savings bank ean only hold bank shares as ple , 80 that
it is not the owner or subjeet to the double liability, and the bank
whose shares it holds must know that it is not the owner although
registered in the transfer hook as such: Eechange Bank v. City and
D. Savings Bank, M. L. R. 6 Q. B. 196 (1887). But now see last
clause of see. 22, sub-sec. 4,

A savings hank may, by virtue of its ordinary corporate powers,
make loans of its own monies, not being prohibited by the Aet from
doing =0, A party that receives money from a savings bank on a
contract that is wltra vires, is bound to return it under Art, 1047
C, C., which provides that he “ who receives what is not due to
him through error of law or of fact, is bound to restore it: Re Lang-
lois ' La Caisse d' Economie o Arveand, Q. R. 4 8, C. 65 (1883).

A savings bank made a loan on the security of letters of the
Quebee Government.  The horrower failed and the bank filed «
claim on his estate, which was contested by the curator on the

ground that the transaction was illegal, the bank not being author

ized to lend on such security. It was held that if the bank had
no right to take such a security, this did not affect the lending or
ion of the borrower and his estate to return

the money or the oblig:

it: Rolland v. La Caisse d'Economie, 24 8. ', Can, 405 (1805)

The collaterals mentioned in this section should he taken when

the loan is made, and on every loan except to the Dominion or a

Provincial Government, or to cities of over 20,000,

21. The bank shall not make any loan, directly or in-
directly, upon the security of real or immovable property,
*or with any reference to the security of real or immoy
able property; but nothing herein contained shall prevent
the bank from taking secumity upon real or immovable pro-
perty in addition to such collateral securities, subsequently
to the making of the loan and subsidiary to the security
originally taken therefor. 34 Viet. chap. 7, see. 18, in
part.

See section 68 of the Bank Aet. A savings bank cannot take a

chattel mortgage as securi nor can it take a mortgage on real

estate at the time a loan is made.

22. In the event of the non-payment of any loan within
thirty days after such loan becomes due and payable, or
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within such shorter delay as shall be fixed by any agroee-
ment made between the bank and the horrower at the time
such loan is contracted, the bank may sell in manner herein
provided the collateral securities, other than real estate,
held by it as security for such loan, or g0 much thereof
as will suffice to pay the amount of such loan and all in-
terest thercon and the costs and expenses of sale, return-
ing the surplus, if any, to the borrower, or person or cor-
poration depositing such sccurities;

2. Except as hercinafter provided, no such sale shall
be made except by publie huction, after notice thereof by
advertisement stating the time and place of such sale, in
at least two newspapers published in or nearest to the place
where the sale is to be made, of which newspapers one at
least shall he published in the English language and one
other in the French language: and notice of the time and
;»]:m- of such sale ghall be given to the person depositing
guch collateral security, by addressing and mailing to the
last address of such person, a let'er containing such notice:

3. Nothing herein contained shall prevent the bank
from collecting or realizing such debt, or any halance due
thereon, out of such collateral securities, in any way which
has been agreed upon with the person depositing the same:

4. The president or vice-president, manager, cashier or
other officer of the hank, thereunto authorized by the direc-
tors, may transfer and convey any security o sold to the
purchaser, in whom the property in such security shall be-
come vested hy such conveyance or transfer, but without
any warranty from the bank, or from any officer thereof:
Provided always that the bank at any such sale may hecome
the purchaser of any of the securities held by it. 34 Viet,
chap. 7, sec. 19, altered.

In this way a savings bank may now hecome the owner of bank
shares, and subj to the double lability: or it may become the
holder of partly paid up stock in an incorporated company,

23. The bank may purchase any lands or immovable
property offered for sale under execntion at the suit of the
bank, or exposed for sale by the bank under a power of
sale given to it for that purpose, in cases in which, under
gimilar cirecumstances, an individual could o purchase, with-
out any restriction as to the value of the property which
it may so purchase, and may acquire a title thereto, as any
individual purchasing at sheriff’s sale or under a power of
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sale, in like circumstances, could do, and may take, have,
hold and dispose of the same at pleasure. 31 Viet. chap.
%, sec. 20.

Nee section 69 of the Bank Aet.

24. The bank may acquire and hold an absolute title in
or to land mortgaged to it as security for a debt due or
owing to it, either by obtaining a release of the equity of
redemption in the mortgaged property, or by procuring a
foreclosure, or by other means whereby, ;1~ between in-
dividualg, an equity of redemption can, by law, be barred,
or may purchase and acquire any prior mortgage or charge
on such land: Provided always, that the bank shall not
hold any real or immovable property, howsoever acquired,
except such as is required for its own use for any period
exceeding seven years from the date of the acquisition
thereof: and for each violation' of the provisions of this
scetion the bank shall incur a penalty not exceeding five
hundred dollars, which shall be recoverable with costs in
any court of competent jurisdiction by any person who sues
for the same. and one-half thereof shall be paid to the
Minister of Finance and Receiver-General for the public
uses of Canada, and the other half lln reof to the person
suing for the same, 34 Vict. chap. 7, see. 21.

See seetions 70 and 79 of the Bank Act,

25. Nothing in any charter, Act, or law shall be con-
strued as h:l\illj_! ]»I'\'\t'llll'(l or as preventing the bank from
acquiring and holding an absolute title to and in any such
mortgaged lands, whatever the value thercof may be, or
from exercising or acting upon any power of sale mnl.nnml
in any mortgage given to it or held by it, authorizing or
enabling it to sell or convey away any lands g0 mortgaged.
34 Vict. chap. 7, sec. 22.

Nee section T1 of the Bank Aet,

26. Nothing herein contained shall prevent the hank
from depositing money in any of the chartered hanks
carrying on the general business of banking within the
Province of Quebee. 34 Viet. chap. 7, see. 24, in part.

GENERAL PROVISIONS,
27. The directors of the bank shall continue to distri-

bute to charitable institutions yearly, as heretofore, the
interest accruing on the amounts invested for that purpose:
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2. The principal of the Poor Fund of the City and Dis-
trict Savings Bank of Montreal, which has heen ascertained
and settled at one hundred and eighty thousand dollars,
shall continue invested and shall be held by the said bank
in the city and municipal debentures in which the same is
now invested and held, with power to change the investment
of the same or of any part thercof, from time to time, with
the approval and permission of the Treasury Board, but not
otherwise:

This bank was organized under the general Aet of the old pro-
vinee of Canada relating to Savings Banks with the Roman Catho
lic Bishop of Montreal as patron and a large list of Honora
ted to charities,  In 1862 a special
Act, 25 Viet. chap. 66 was passed, ereating a veserve fund and mak

Directors, the profits being de

ing other changes, It received a special charter under 34 Viet
chap. 7. This was amended by 36 Viet, chap. 72, the Poor Fund being
fixed at $180,000 the interest thercon being distributed among the

incorporated charitable institutions of Montreal,

3. The principal of the Charity Fund of La Caisse
d’Economie de Notre-Dame de Québee, which has been
ascertained and settled at eighty-three thousand dollars,
shall continue invested and shall he held by the said bank
in debentures of the city of Quebee, with power to change
the investment of the same or of any part thereof, from
time to time, with the approval and permission of the
Treasury Board, but not otherwise. 34 Viet. chap. 7, sec.
25, in part: 36 Viet. chap. 72, secs. 3 and 4.

This bank was organized in a similar way with the Archbishop
of Quebee as patron. It eame under the special Act ) & 30 Viet,
chap. 130, and the general Aet of 1871, By 36 Viet. chap. 72 the
Poor FFund was fiy

$83,000, the interest of which is distri-
buted among the charvities of the city of Quebee,

28. The sharcholders may authorize the directors to es-
tablish guarantee and pension funds for the officers and
employees of the bank and their families, and to contri-
bute thereto out of the funds of the bank. New.

29. The bank shall not issue any bank note, or note in-
tended to circulate as money or as a substitute for money,
or be deemed a bank within the meaning of “the Bank Act.”
34 Viet. chap. 7, sec. 35.

30. The bank shall not he hound to see to the execution
of any trust, whether express, implied or constructive, to




266 SAVINGS BANK ACT. [ss. 31-33.

which any deposit or share therein is subject; and the re-
ceipt of the person in whose name any such deposit or
share stands in the books of the bank, or, il it stands in
the name of more persons than one, the receipt of one of
the persons shall be a sufficient discharge to the bank for
such deposit or share, interest or dividend thercon, or for
any other sum of money payable in respect of such deposit
or share, unless express notice to the contrary has been
given to the bank, or such deposit is made upon express
conditions as to the person or persons to whom such de-
posit shall be paid, in which case such deposit shall be
governed by such conditions, notwithstanding any trust to
which such deposit is then subject, and whether or not the
bank has had notice of such trust; and the bank shall not
be bound to see to the application of the money paid on
such receipt, whether given by one of such persons or hy
all of them. 34 Viet. chap. 7, sec. 30,

See sees, 43 and 84, sub-see. 2 of the Bank Aect.

81. Monthly returns shall he made, by the bank, to the
Minister of Finance and Receiver-General, and shall he
made up within the first ten days of each month, and shall
exhibit the condition of the bank on the last juridical day
of the month next preceding; and such monthly returns
shall be signed by the president or vice-president, or the
director then acting as president, and by the manager,
cashier or other principal officer of the bank at its chief
place of business, and shall be published in the Canada Gaz-
efle: and such monthly returns shall be in the form set
forth in the schedule to this Act. 36 Viet. chap. 72, see. 2,
in part.

32. The bank shall furnish annually to the Minister of
Finance and Receiver-General, to be laid before Parliament,
certified lists of the sharcholders, with their additions and
residences, and the number of shares they respectively hold
and the amounts paid up thereon. 4+ Vict. chap. 8, sec. 6.

83. The bank shall, within twenty days after the close
of each calendar year, transmit or deliver to the Minister
of Finance and Receiver-General, to be laid by him before
Parliament, a return of all dividends which have remained
unpaid for more than five years, and also of all amounts
or balances in respect to which no transactions have taken
place, or upon which no interest has been paid during the
five years prior to the date of such return. Provided, always,
that in case of moneys deposited for a fixed period, the
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period of five vears above referred to, shall be reckoned
from the date of the termination of such fixed period,

(2) Such return shall be signed in the manner required
for the monthly returns under section thirty-one of this
Act, and shall set forth the name of each sharcholder or
creditor, his last known address, the amount due, the agency
of the bank at which the lasgt transaction took place, and
the date thereof: and if such shareholder or creditor iz
known to the bank to bhe dead, such return ghall show the
names and addresses of his legal representatives, so far as
known to the bank:

(3) If the bank negleets to transmit or deliver to the
Minister of Finance and Receiver-General the return above
referred to, within the time hereinbefore limited, it shall
incur a penalty of fifty dollars for each and every day dur-
ing which such neglect continues:

(4) Upon the winding up of the bank in insolveney or
under any general winding-up Act or otherwise, and bhefore
the final distribution of the assets, or within three years
from the commencement of the suspension of payment by
the bank, or the commencement of the winding up thereof
whichever shall first happen, the assignees, liquidators,
directors or other officials in charge of such winding up
shall, notwithstanding any Statute of Limitations, or other
enactment or law relating to prescription, pay to the Min-
ister of Finance and Receiver-General out of the assets of
the bank any moneys payable either to sharcholders or de-
positors, which may then remain unelaimed, and upon such
payment being made the bank and its assets shall he re-
lieved from all further liability in respect to the amount
g0 paid;

(5) The moneys paid to him as aforesaid shall he held
by the Minister of Finance and Receiver-General, subject
to all rightful claims on behalf of any person other than
the bank, and in case a claim to any moneys so paid as
aforesaid should be thereafter established to the satisfaction
of the Treasury Board, the Governor in Council shall, on
the report of the Treasury Board, direct payment thercof
to be made to the parties entitled thereto, together with
interest on the principal sum thereof at the rate of three
per centum per annum for a period not exceeding six vears
from the date of payment thercof to the said Minister of
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Finance and Receiver-General as aforesaid: Provided, how-
ever, that no such interest ghall be paid or payable on such
principal sum, unless interest thercon was payable by the
hank paying the same to the said Minister of Finance and
Receiver-General ;

(6) As a condition of the rights and privileges conferred
by this Aet or by any Act in amendment thereof, the fol-
lowing provision shall have effect, namely:—The liability of
the bank under any law, custom or agreement to repay
moneys deposited with it, and interest, if any, and to pay
dividends declared and payable on its capital stock shall con-
tinue, notwithstanding any Statute of Limitations or any
enactment or law relating to presc ription:

2. This geetion :||»|r|1~'» to moneys heretofore or here
after deposited and to dividends heretofore or hereafter
declared.  New.

OFFENCES AND PENALTIES

34. Every oflicer, clerk, or servant, who is emploved
under the provisions of this Act, and who defaces, alters,
erases, or in any manner or way whatsoever, changes the
effect of the hooks of account kept under the provisions of
this Act, or any entry in the said books of account, for
any fraudulent purpose, and every such officer, clerk or
servant, who secretes, appropriates or embezzles any bond,
obligation, bill or note, or any security for money, or any
money or effeets intrusted to him, or in his custody, or
to which he has obtained aceess as such agent, oflicer. elerk
or servant, to whomsoever the said property belongs, is
guilty of felony, and, on conviction thereof, shall be liable
to imprisonment for life: Provided always, that nothing
herein contained, nor the conviction or punishment of the
offender, shall prevent, lessen or impair any remedy which
Her Majesty or the Minister of Finance and Receiver-Gen-
eral, or any other person, would otherwise have against any

other person whatsoever. 34 Viet. chap. 7, sec. 32.

See the Criminal Code, 1802, sec. 423, as to forgery; sec. 303
as to theft and see. 366 as to false entries

36. Every person who, with intent to defraud, falsely
pretends to be the owner of any deposit made under this
Act, or of the interest upon such deposit, and who is not
guch owner, and who demands or claims from the bank
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with which such deposit has been made, or from any person
employed under this Act, the payment of such deposit or in-
terest, or of any portion thereof, as the case may he, and
whether he does or does not therehy obtain any part of
such deposit or interest, is guilty of a misdemeanor, and
shall be punishable accordingly. 31 Viet. chap. 7, see. 33,
in part.

Ree the Criminal Code, 1802, sees. 368 and 354,

86. The making of any wilfully false or deceptive state-
ment in any account, return, report or other document re
specting the affairs of the bank is, unless it amounts to a
higher offence, a misdemeanor punishable by imprisonment
for a term not exceeding five yvears, and every president,
vice-president, director, auditor, manager, cashier or other
officer of the bank, who prepares, signs approves or concurs
in such statement, return, report or document, or uses the
same with intent to deceive or mislead any person, shall he
held to have wilfully made such false statement, and shall
further be responsible for all damages sustained by such
person in consequence thereof. 34 Viet. chap. 7, sec. 34

Nee the Criminal Code, see, 365,
COMMENCEMENT OF ACT,

87. This Act shall come into force on the first day of
July in the year one thousand eight hundred and ninety-
one, and from the last mentioned day chapter one hundred
and twenty-two of the Revised Statutes of Canada, intituled
“An Act respecting certain Savings Banks in the Provinces
of Ontario and Quebee,” shall he repealed, except as to
rights theretofore acquired or liabilities incurred in regard
to any matter or thing done, or contract or agreement made
or entered into, or offence committed thereunder, and noth-
ing in this Act shall affect any action then pending under
the said chapter, but the same shall he decided as if the
said chapter had not been repealed.




teturn of the

Carrran STOCK, $

SAVINGS

BANK

ACT.

SCHEDULE.

and
day of

amount of liabilities
(name of the bank) on the

. CAPITAL PAID UP, $

LIABILITIES.

1. Dominion Government deposits, payable on
demand Sie®
2. Provincial Government deposits, payable
on demand T "
3. Other deposits, payable ‘on demand......
L. Dominion Government deposits, payable
after notice or on a fixed day
5. Provincial Government deposits, payable
after notice or on a fixed day
G. Other deposits, payable after notice or on
A NER0 OBY :cosvomiosiisboarnsseise
Special Poor Fund or Charity Ffund Trust.
8. Liabilities not included under the foregoing
heads «i¢ovos

ASSETS

1. Dominion, Provincial and other public

e S Y | R

3. Canadian municipal bonds or securities,
#chool bonds or debentures, and securi-
ties approved by Treasury Board

k. Other bonds, debentures and securities. . .
5. Loans to governments, municipal corpora-
tions, fabriques de paroisses, syndics pour
Perection d’eglises, and corporations on
resolutions of their boards of directors.
6. Loang for which bank stocks are held as

collateral security

7. Loans for which stocks, bonds, debentures

or securities, other than bank stocks,
are held as collateral security.......

assets

of

the

cts,
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to the incorporation of the bank.
10. Bank premises. ....
11. Other assets not included under the tore-

going heads

I declare that the above return has been prepared under
my directions and is correct according to the books of
the bank,

Accountant (or Inspector).

We declare that the foregoing return is made up from
the books of the bank, and that it is correct, to the best of
our knowledge and belief, and shows truly and clearly the
financial position of the bank. . ‘

(Place) this day of

A. B., President.
. D., Cashier.




SAVINGS BANK AMENDMENT ACT

63-64 VICTORIA, CHAPTER 28,

An Act to amend the Acts respecting certain
Savings Banks in the Province of Quebec.
[Assented to Tth July, 1900.]

ER MAJESTY, by and with the advice and consent ol
the Senate and Houge of Commons of Canada, enacts

as follows:

1. Section 2 of chapter 32 of the Statutes of 1890 is
repealed and the following section is substituted therefor:—
(Thix section will be found in place of the repealed section,

ante p. 254.)

2. The gections subsgtituted for sections 18, 19 and 20
of the said Act by section 1 of chapter 9 of the statutes of
1897 are repealed and the following sections are substituted
therefor:—

(These sections are substituted in the Act of 1890 as sections
18, 19 and 20, ante pp. 261 and 262,)

3. Section 2 of chapter 9 of the statutes of 1807 is
repealed.

4. The Guarantee and Pension Fund established by
La Caisse d’Economie de Notre-Dame de Quebee, after the
passing but prior to the coming into force of chapter 32 of
the statutes of 1890, is confirmed.

5. The schedule to chapter 32 of the statutes of 1890
is repealed and the schedule to this Aect is substituted
therefor.

(The new schedule will be found ante p. 270.)

6. This Act shall be read and construed as if it were
incorporated with and formed part of the said chapter 32
of the statutes of 1890,




CANADIAN BANKERS™ ASSOCIATION.

63-64 VICTORIA, CHAPTER 93,

An Act to Incorporate the Canadian Bankers’
Association,

[Assented to Tth July, 1900,]

Whereas the voluntary association now existing under
the name of the Canadian Bankers™ Association has, by its
petition, prayved that it may be enacted as hercinafter set
forth, and it is expedient to grant the prayer of the said
petition:  Therefore Her Majesty, by and with the advie
and consent of the Senate and House of Commons of Can
ada, enacts as fpllows

L. There is hereby created and constituted a corpora
tion under the name of “ The Canadian Bankers” Associa
tion,” hereinafter called * the Association.”

2. The Association shall consist of members and as

sociates;

() The members, hereinafter rveferred to as members,
ghall he the banks named in the schedule to this Aet, and
such new banks hereafter incorporated by or under the
authority of the Parliament of Canada as become entitled
to carry on the huginess of banking in Canada, and to which
the Bank Act in force at the time of it incorporation ap-
plics.  Any bank to which the Bank Act applies, carrving
on business in Canada, and not named in the schedule to
this Act, shall on its own application at anv time be ad
mitted as a member of the Association by resolution of the
executive council hereinafter named

(h) The associates, hereinafter referred to as associ-
ates, ghall be the bank officers who are assoeiates of the
M'L.B.A. 18
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voluntary association mentioned in the preamble at the time
this Act is passed, and such other officers of the banks which
are members of the association as may be elected at a
meeting of the executive council hereinafter named or at
an annual meeting of the association.  An associate may
at any time by written notice to the president of the As-
sociation withdraw from the association,

3. Upon the suspension of payment of a bank being a
member of the Association, such bank shall cease to be a
member.  Provided, however, that if and when such bank
resumes the carrying on of its business in Canada it may
again become a member of the Association,

4. Upon an associate ceasing to be an officer of a bank
carrying on business in Canada, he shall at the end of the
then current calendar year, cease to be an associate,

§. The objects and powers of the Association shall be,
to promote generally the interests and efficiency of banks
and bank officers, and the education and training of those
contemplating employment in banks and for such purposes,
among other means, to arrange for lectures, discussions,
competitive papers and examinations on commercial law
and banking, and to acquire, publish and carry on the
“Journal of The Canadian Bankers' Association.”

6. Sub-sections.—The Association may from time to time
establish in any place in Canada a sub-section of the associ-
ation under guch constitution and with such powers (not ex-
ceeding the powers of the association) as may be thought
hest.

7. Clearing houses.—The Association may from time to
time establish in any place in Canada a clearing house for
hanks, and make rules and regnlations for the operations of
time establish in any place in Canada a clearing house for
or become a member of such elearing house except with its
own consent, and a bank may after becoming such member
at any time withdraw therefrom.

2. Regulations.—All banks, whether members of the
Association or not, shall have an equal voice in making from
time to time the rules and regulations for the clearing
house: but no such rule or regulation shall have any force
or effect until approved of hy the Treasury Board.
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8. Voting powers.—Members of the Association shall vote
and act in all matters relating to the Association through
their chief executive officers.  For the purposes of this Act
the chief exeeutive officer of a member shall be its general
manager or cashier, or in his absence the officer designated
for the purpose by him, or in default of such designation
the officer next in authority.  Where the president or vice-
president of a member performs the duties of a general
manager or cashier he shall be the chief executive officer,
and in his absence the officer designated for the purpose by
him, and in default of such designation the officer next in
authority to him. At all meetings of the association each
member shall have one vote upon each matter submitted
for vote. The chairman shall, in addition to any vote he
may have as chief exceutive officer or proxy, have a casting
vota in case of a tie.  Associates shall have only such pow-
ers of voting and otherwise taking part at meetings as may
be provided by by-law.

9. Officers.—There shall be a president and one or more
vice-presidents and an exccutive couneil of the Association,
of which couneil five shall form a quorum unless the hy-laws
otherwise provide.

10. Officers continued.—The persons who arc the presi-
dent, vice-presidents and executive council of the voluntary
association mentioned in the preamble at the time this Act
is passed sghall be the president, viee-presidents and execu-
tive council respectively of the Association until the first
general meeting of the Association or until their suceessors
are appointed,

11. General meetings.—The first general meeting of the
Association shall be held during the present calendar year
at such time and place and upon such notice as the exceutive
council may decide. Subsequent general meetings shall he
held as the hy-laws of the association may provide, at least
once in each calendar year.

12. Election of officers.—At the first general meeting
and at each annual meeting thereafter the members of the
Association shall elect a president, one or moré vice-presi-
dents and an executive council, all of whom shall hold office
until the next annual general meeting or until their suc-
cessors are appointed.
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13. Executive officers.—The president, vice-presidents
and executive council shall be chosen from among the chiel
exceutive officers of members of the Association.

14. Executive council. Unless the bhy-laws otherwis
provide, the executive council shall consist of the president
and vice-presidents of the Association and fourteen chiel
executive officers, and five shall form a quorum for the trans-

action of business,

15. Dues.—Each member and associate shall from time
to time pay to the association for the purposes thereof such
dues and assessments as shall from time to time be fixed in
that behalf by the association at any annual meeting, or
at any special meeting called for the purpose, by a vote of
not less than two-thirds of those present or represented hy

lbl'lr\\.

16. By-laws.—T'he objects and powers of the Associa
tion shall be carried out and exercised by the executive
council, or under hy-laws, resolutions, rules and regulation
passed by it, but every such by-law, rule and regulation, un
less in the meantime confirmed at a general meeting of th.
association called for the purpose of considering the same,
ghall only have force until the next annual meeting, and in
defanlt of confirmation thereat sghall cease teo have force
Provided always, that any by-law, rule or regulation, passed
by the executive council may be repealed, amended, varied
or otherwise dealt with by the association at any annual
general meeting or at a special general meeting called for
the purpose,

2. Power of executive.—Ior greater certainty, hut not
so as to restrict the generality of the foregoing, it is e
clared that the executive council ghall have power to pass
hy-laws, resolutions, rules and regulations, not contrary to
law or to the provisions of this Act, respecting

(@) Lectures, discussions, competitive papers, examina
tions;

(b) The journal of the Association:

(¢) The sub-sections of the Association:

(d) Clearing houses for banks;
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(¢) General meetings, special and annual, of the Associa-
tion and of the executive council, and the procedure and
(uorum thereat, including the part to be taken by associ-
ates and their powers of voting:

(f) Voting by proxy at meetings of the Association and
of the exeeutive council;

(9) The appointment, functions, duties, remuneration
and removal of officers, agents and servants of the Associa-
tion

3. No by-law, resolution, rule or regulation respecting
clearing houses, and no repeal, amendment, or variation of
or other dealing with anv such by-law, resolution, rule or
regulation shall have any force or effect until approved of
by the Treasury Board.

17. The provisions of the Companies Clauses Act, heing
chapter 118 of the Revised Statutes, shall not apply to the
Association,

SCHEDULE,

Banks being members of the Association:

The Bank of Montreal.

The Quebee Bank.

The Molsons Bank

The Bank of Toronto.

The Ontario Bank.

The Eastern Townships Bank

La Banque Nationale.

La Banque Provinciale,

The Merchants’ Bank of Canada
The Union Bank of Canada.

The Canadian Bank of Commerce
The Dominion Bank.

The Royal Bank of (fanada.

The Bank of Yarmouth, Nova Scotia.
The Standard Bank of Canada.

The Bank of Hamilton,

The Halifax Banking Company.

La Banque d’Hochelaga.

The Imperial Bank of Canada.
La Banque de St. Hyacinthe,
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The Bank of Ottawa

The Bank of New Brunswick.

The Exchange Bank of Yarmouth.
The Union Bank of Halifax.

The People’s Bank of Halifax.

La Banque de St. Jean.

The Commercial Bank of Windsor.
The Western Bank of Canada.

The Traders’ Bank of Canada.
The People’s Bank of New Brunswick.
The Saint Stephen’s Bank.

The Summerside Bank.

The Bank of British North America
The Bank of British Columbia.

SCH




BY-LAWS

OF THE

Canadian Bankers’ Association.

(By-laws Nos. 13, 14, 15 and 16 were approved hy the
Dominion Treasury Board in May, 1901, in accordance with
section 30 of the Bank Act Amendment Act, 1900, and
gections ¥ and 16 of the Act of 1900, incorporating the
Canadian Bankers™ Association.)

1. General meetings. — I'he annual general meetings
of the association shall be held on the second Thursday of
the month of November in each year, at such hour and
place as may be decided upon by the exccutive council of
the association from time to time. Special general meet-
ings of the association may be called at any time by the
said executive council, and shall be called by the president
or secretary-treasurer on the written requisition of at least
five members of the association,

The requisition (if any) for, and the notice calling any
special general mecting shall specify therein the general
nature of the business to be considered or transacted
thereat. Special general meetings shall be held at such
time, hour and place as shall be mentioned in the notice
calling the same.  Thirty days’ notice shall be given of
every general meeting of the association whether annual
or special. At any annual or special general meeting of
the association seven persons, duly representing members
of the agsociation, shall form a quorum.

At any annual general meeting of the association any
business may be transacted thereat.

At any special general meeting of the association only
such business shall he transacted as is mentioned in the
notice calling such special general meeting.
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2. Election of officers.— .\t cvery annual general mee
ing, the members of the association, through their repre
sentatives or proxies, shall elect from among the chief ex-

centive officers (as defined by charter of incorporation) ol
members of the association, a president, four vice-presi
dents, and fourteen councillors, all of whom shall hold
office until the next annual general meeting, or until thei
sticeessors are appointed, and may also eleet honorary presi
dents of the association, not exceeding three in number,
who shall also hold office until the next annual
meeting after their election

veneral

3. Executive council The exeentive council of the
association shall consist of the president and viee-presi-
dents, and the said fourteen councillors aforesaid, and five
shall form a quorum for the transaction of business,

The honorary presidents shall also have seats at the
executive council, but shall have no vote thereat

4. Voting at general meetings.— .\t all meetings of the
association each member shall have one vote upon each
matter submitted for vote. The chairman shall, in addi
tion to any vote he may have as chief exeentive oflicer or
proxy, have a casting vote in case of a tie.

Each associate shall also have one vote on all subjects
except the following, on which members only shall be per-
mitted to vote:—

1. Election of officers,

2. Action relating to proposed legislation.

3. By-laws

L. Adding to, or amending the charter.

5. All other subjects on which general action by the
banks is contemplated.
5. Meetings of council. — 'The exccutive council may

meet together for the despatch of business, adjourn and
otherwise regulate its meetings, as it by resolution or other-
wise may determine from time to time.

The secretary-treasurer shall at any time at the request
of the president or any vice-president or any other member
of the executive council convene a meeting of the council.
Provided however that no business shall be transacted at a
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meeting called at the request of a meniber unless the no
tice calling the meeting specifies in some general  terms
that such business will be transacted thereat, but this pro-
vision shall not apply to any meeting called at the request
of the president or any vice-president.

On all questions arising at any meeting of the execu-
tive council each member shall have one vote in addition
to anv vote he may have as pProxy, and the chaiviman shall
have in addition a casting vote.

6. Chairman.— At all meetings of the association and
ol the executive council, the president, when present, shall
he chairman, and in his absence one of the viee-presidents
chosen by the members of the council then present: and in
the absence of the president and vice-presidents, the mem-
hers of the council then present may choose some one of
their number to be chairman of such meeting

7. Voting by proxy.—.Any member, not represented at
a meeting of the assgociation by one of the officers named
in section 8 of the charter of incorporation may vote by
proxy, provided such Proxy is held by an associate who is
an assistant general manager, or assistant cashier, inspec
tor or manager of any bank, or any branch thercof

Any member of the exceutive council, when not pre-
sent at any meeting thereof, may be |w|>|'u~v||l|-'| thereat
hy proxy, provided such proxy is held hy such an associate
as ix before mentioned in this by-law. "Proxies shall be in
writing.

8. By-laws.—T'he executive council may from time to
time repeal, amend or add to any of the by-laws of the
association, except those relating to dues, to the clearing
house, to the curator and his duties, and to the circulation,
hut every such repeal, amendment or addition shall only
have force until the next annual general meeting of the
association, and if not confirmed thereat shall thereupon
cease to have foree,

9. Secretary-treasurer and solicitor.—The said exccutive
council ghall have power from time to time to appoint a
secretary-treasurer, who shall be an officer wor ex-officer of
a bank, and to remove him from office, and to fix hiz
remuneration and the terms of his engagement.
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The executive council ghall also have power from time
to time to appoint a solicitor or solicitors and to fix their
remuneration for either general or special services, and
also to engage counsel where such services-may he needed.

10. Sub-sections. — Existing sub-sections of the volun-
tary association are hereby continued as, and constituted,
sub-gections of the association as incorporated. Sub-sec
tions hereby or hereinafter constituted may pass by-laws for
their guidance, subject always to the provisions of the
charter of incorporation, and the by-laws of the associa
tion,

The bankers’ section of the Boards of Trade in the
cities of Montreal and Toronto respectively, shall be em-
powered respectively to represent the association in all
matters connected with legislation in the Legislatures of
Quebece and Ontario, respectively—it being understood that
the respective sections will, as fully as possible, keep the
president and the executive council of the association ad-
vised on all points that may arise in connection with the
matters referred to, and will not make representations in
the name of the association contrary to the views of the
exccutive council after such views have heen expressed.

11. Journal, lectures, ete.—An editing committee ap-
peinted by the association shall supervise the publication of
the “Journal of the Canadian Bankers’ Association,” and
the executive council ghall appoint such other officers as it
may deem necessary; and shall also make such provisions
and arrangements from time to time as it deems proper,
for lectures, discussions, competitive papers, and examin-
ations,

12. Annual dues.—The dues or subscriptions payable
to the association by the members thereof shall be as.fol-
lows :—

For banks with a paid-up capital stock of under $1,000,000. .. 8100
For banks with a paid-up capital stock of $1,000,000 and under
BRONBODD ooosavwrass Suasissaenis KFoASOEERIDS ORI RSN 200
For banks with a paid-up 000,000 and
under $8,000,000 ;4000 vvnsrsninsnsinvarsssonossiie 300
For banks with a paid-up capital ¢ 3,000,000 and over. 400

The dues or subscriptions payable to the association
by the associates thereof shall be one dollar annually.
Members’ and associates’ subseriptions shall be payvable on
or hefore the 1st February and 1st July respectively in cacn
year.
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CIRCULATION,

13. (a) Monthly return.—A monthly return shall be
made to the president of the Canadian Bankers® Associa-
tion by all banks doing business in Canada, whether mem-
bers of the Canadian Bankers' Association or not, in the
form hereinafter set forth; said return shall be made up
and sent in within the first fifteen days of each month,
and shall exhibit the condition of the bank’s note circu-
lation on the last juridical day of the month next pre-
ceding: and every such monthly return shall be signed by
the chief accountant or acting chief accountant and by the
president or vice-president, or by any director of the bank,
and by the general manager, cashier, or other chief execu-
tive officer of the hank at its chief place of business. Every
guch monthly return which shows therein notes destroyed
during such month, shall be accompanied by a certificate
or certificates in the form hereinafter set forth, covering
all the notes mentioned as destroyed in such return, signed
hv at least three of the directors of the bank, and by the
chief executive officer or some officer of the bank acting
for him, stating that the notes mentioned in such certi-
ficate or certificates have heen destroyed in the presence of
and under the supervision of the persons respectively sign-
mg such certificate or certificates resped li\i'l_\l
FORM OF MONTHLY RETURN OF CIRCULATION ABOVE

MENTIONED
CIRCULATION STATEMENT OF THE

(Here state nam= of hank)

FOr B0 WO Of sivunaiiosiavnane R RO Yos b3y e B
Credit Balance of Bank Note Accounts on last day of
preceding month (inclusive of unsigned notes) ....... £
Add rnotes received from printers during month, viz.:
From. oe $
# sasaesabassssebenees 8
3 $
: Lese notes destroyed during month (as per certificate
BOreWIth) sscinirisrninsssrrnssinieis s seis TR
v 2 .
{ Balance of Bank Note Accounts on last day of month ..%
Less notes on hand. viz.:
BRI il s vansrens $
Unsigned.............8% b
Notes in circulation on last day of month .............. <

Chief Aceonrtat
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We declare that the foregoing return, to the best of otr kiow-
ledge and belief, is corvect, and shows traly and clearly the state and
pesition of the Note Cirvenlation of said Bank during and on the
last day of the period covered by such return.

thix coday of .. 160.
President.

General Muanager,

FORM OF CERTIFICATE OF DESTRUCTION OF NOTES
ABOVE MENTIONED
Certificate of Destruction of Notes of the (here mention name of

bank) accompanying monthly Ciréulation Statement for month
of PPREER R 2 | .

We, the undersigned, hereby certify that we have examined
hank notes of this Bank amounting to $... Ve SO RN consisting of
the following, viz.: (hete set out the denominations) and have burned
and destroyed the same, and that the said notes so burned and
destroyed by us are not included in any other Certificate of Destrue-
tion of Notes signed by us or any of us, or to the best of our
knowledge and belief, by any other person to accompany the present
or any monthly cirenlation statement made or to be made to the
President of The Canadian Bankers' Association,

this...... SN T (— |

Iiil.mvlul\ of said Bank,

General Manager,

(h) Bank of British North America.—Ior all purposes
of this by-law, the chief place of business of the Bank of
British North America shall be the chief office of the =aid
bank at the city of Montreal, in the Province of Quebec.

And in the case of the said Bank of British North
America the said monthly circulation return shall be
signed by the general manager’s clerk, or acting general
manager’s clerk, and by the general manager or the acting
general manager of the said bank : and the said certificate of
destruction of notes shall be signed by the general mana-
ger or acting general manager, the inspector or assistant
ingpector, and the local manager of the Montreal hranch,
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or the acting local manager of the Montreal branch of the
said bank, instead of by the persons respectively herein-
before directed to gign the said returns |'<'.~||<*|'Il\<‘|_\.

(¢) Penalty for neglect.—Ivery hank which neglects to
make up and send in as aforesaid any monthly return re-
quired by this by-law within the time by this bhyv-law
limited, shall incur a penalty of fifty dollars for each and
every day after the expiration of such time during which
the hank negleets =0 to make up and send in such return.

() Inspection.—The executive council of the associa-
tion shall have power, by resolution, at any time, to direct
that an inspection shall he made of the eirculation ac-
counts of any bank by an officer or officers to he named
in such resolution, and such inspection  shall he made
accordingly.

(¢) Inspection and report. — Some person or  persons
appointed from time to time by the executive council
of the association shall during the vear 1901 and during
every vear thereafter make inspection of the cireulation
accounts of every hank doing business in Canada, whether
members of the association or not, and shall report thereon
to the council: and upon every such inspection all and
every the officers of the bhank whose circulation account
shall be so ingpected shall give and afford to the officer or
officers making such inspecetion, all such information and
istance as he or they may require to enable him or them
fully to inspect said circulation account. and to report to
the council upon the same, and upon the means adopted
for the destruction of the notoes,

(f) Collection of penalties.—'T'he¢ amount of all penal-
tics impozed upon a bank for anv violation of this hy-law
ghall be recoverable and enforceable with costs, at the suit
of the Canadian Bankers’ Association, and such penalties
ghall helong to the Canadian Bankers' Association for the
uses of the association.

() Statement of circulation. — The president of the
Canadian Bankers’ Association shall each month have
printed and forwarded to the chief executive officer of
every bank of Canada subject to the Bank Act, whether
a member of the association or not, a statement of the
cirenlation returns of all the banks in Canada for the last
preceding month, as received hy him.
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(i) Association defined.—In this by-law it is declared for
greater certainty that the Canadian Bankers’ Association
herein mentioned and referred to is the association incor-
porated by special Act of Parliament of Canada, 63 and 64
\iet, 1|1;||». 3.

CURATOR.

14. Appointment, powers, etc.—\Whenever any bank sus-
pends payment, a curator, as mentioned in section 24 of the
Bank Act Amendment Act, 1900, shall be appointed to
supervise the affairs of such bank. Such appointment shall
be made in writing by the president of the association or
by the person who, during a vacancy in the office of, or in
the absence of, the president, may be acting as president

of the association.

If a curator so appointed dies, or resigng, another curator
may be appointed in his stead in the manner aforesaid.

The executive council may, by resolution, at any time
remove a curator from office and appoint another person
curator in his stead

A curator so appointed shall have all the powers and
subject to the provisions of By-law No. 15, shall perform
all the duties imposed upon the curator by the said Bank
\ct Amendment Act: he shall also furnish all such re-
turns and reports, and give all such information touching
the affairs of the suspenrded bank as the president of the
association or the executive council may require of him
from time to time,

The remuneration of the curator for his services and
his expenses and disbursements in connection with the dis-
charge of his duties ghall be fixed and determined from
time to time Il.\' the execcutive enuneil.

15. Advisory board.—Whenever a bank suspends pay-
ment and a curator is accordingly appointed, the presi-
dent shall also appoint a local advisory board consisting of
three members, selected generally as far as possible from
among the general managers, assistant-general managers,
cashiers, inspectors or chief accountants or branch mana-
gers of any bank at the place where the head office of such
suspended bank is situated, and the curator shall advise
from time to time with such advisory board, and it shall
he his duty, hefore taking any important step in connec-
tion with his duties as curator, to obtain the approval of

e N
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such advisory board thereto.  With the sanction of such
advisory board, he may employ such assistants as he may
require for the full performance of his duties as curator,

CLEARING HOUSES.,

16. Rules and regulations.—The rules and regulations
contained in this by-law are made in pursuance of the
powers contained in the Act to lll'“l'])l’l'vlll' the Canadian
Bankers® Association, 63 & G4 Viet. chap. 93 (1900), and
shall be adopted by, and shall be the rules and regulations
governing all clearing houses now existing and established,
or that may be hereafter established,

RULES AND REGULATIONS RESPECTING CLEARING
HOUSES

MADE IN PURSUANCE OF THE POWERS CONTAINED IN THE ACT TO
INCORPORATE THE CANADIAN BANKERS' ASSOCIATION,

1. Formation.—The chartered banks doing business in any city
or town, or such of them asx may desire to do so, may form them
selves anto a Clearing House,  Chartered banks thereafter estahblish
ing offices in such city or town may be admitted to the Cleaving

House by a vote of the members,

2. Objects.—The Clearing House is established for the purpose
of facilitating daily exchanges and settlements between banks. It
shall not either directly or indirectly be used as a means of obtaining
payment of any item, charge or elaim disputed, or objected to. It
is expressly agreed that any bank receiving exchanges through the
Clearing House shall have the same rights to return any item, and
to refuse to credit any sum which it would have had were the ex-
changes made directly between the banks concerned, instead of
through the Cle 1ig House: and nothing in these or any future
rules, and nothing done, or omitted to be done thereunder, and no
failure to comply therewith shall deprive a bank of any rights it
might have possessed had soch rules not been made, to return any
item or refuse to eredit any sum: and payment through the Clearing
House of any item, charge or claim shall not deprive a bank of any
right to recover back the amount so paid.

3. Meetings.—The Annual Meeting of the members shall he
held on such day in each year. and at snch time an? place as the
members may fix by by-law. Special meetings may be ealled by the
Chairman or Vice-Chairman whenever it may be deemed necessary,
and the Chairman shall eall a special meeting whenever requested
to do so in writing by three or more members,

4. Voting.—At any meeting each member may he represented
by one or more of its officers, but each bank shall have one vote only.
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5. Board of Management.—At every Aunual Meeting there
shall be elected by ballot & Board of Management who shall hold
office. until the next Annual Meeting, and thereafter until heir
succeessors are appointed,  They shall have the general oversight and
wanagement of the Clearing House,  They shall also deal with the
expenses of the Clearing House, and the assessments made therefor,
In the absence of any member of the Board of Management he may
be represented by another oflicer of the bank of which he is an
ollicer.

6. Officers.—The Board of Muanageinent shall at their first
meeting after their appointment, elect out of their own number a
Chairman, a Viee-Chairman, and a Scervetary-Treasurer, who shall
perform the duties eustomarily appertaining to these oflices

The ofticers so scleeted shall be respectively the Chairman, Viee
Chaivman, and Secretary-Treasurer of the Clearing House,

Should the bank of which the Chairman ix an officer he in
terested inoany matter, his powers and duties shall, with respect to
stch matter, he oxercised by the Vice-Chairman, who shall also exer
cise the Chairman’s duties and powers in his absence,

7. Meetings.— Moetings of the Board may be held at such
times as  the members of the same may determine, A special
meeting shall be eallad by the Secretary-Treasurer on the written
House for the consider

requigition of any member of the Clearing
ation of any matter submitted by it, of which meeting 24 hows
notice Il be given, but if such meeting is for action under Rules
15 or 16, it shall be called immediately,

8. Expenses.—The expenses of the Clearing House shall bhe met
by an equal assessment upon the members, to be made by the Board
of Management,

9. Withdrawal.—Auy bank may withdreaw from the Clearing
House by giving notice in writing to the Chairman or Secretary
Treasurer hetween the hours of 1 and 3 o'clock p.a,, and paying its
due proportion of expenses and obligations then due,  Said retirve
ment to take effect from the eloge of business of the day on which
stch notice is given,  The other hanks shall be promptly notified of
such withdrawal

10. Clearing Bank.—The Board of Management shall arrange
with o bank to act as cleaving bank for the receipt and dishbnrsement
of balances due by and to the varions banks, but sueh bank shall he
responsible only for the moneys and funds actually received by it
from the debtor bauks, and for the distribution of the same amo
the creditor banks, on the presentation of the Clearing House «
ficates prope discharged, The clearing bank shall give rec
for balances received from the debtor banks. The Board of Manaze
Wl also arrange for an officer to act as Manager of the

] Cl Houge from time to time, but not necessarily the same
! officer each day
:
| 11. Payment of Balances.—The hours for making the ex. I
changes at the Clearing House, for payment of the debit balances to
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the clearing bank, and for payment out of the balances due the
creditor banks, shall be fixed by by-luw under clause 17. On com-
pletion of the exchanges, the balances due to or by each bank shall
be settled and declarsd by the Clearing House Manager, and if the
clearing statements are readjusted under the provisions of these
rules, the balances must then be similarly declared settled, and the
balances due by debtor banks must be puid into the clearing bank,
at or during the houres fixed by by<-law as afo id, provided that
no credit balance, or portion thereof, shall be paid until all debit
balances have been received by the clearing bank, At Clearing
Houses wi balances are payable in money they shall be paid in
legal tender notes of large denominations,

At Clearing Houses where balances are payable hy draft, sliould
any settlement draft given to the clearing bank not be paid on
presentation, the clearing bank shall at once notify in writing all
the other banks of such default; and the amount of the unpaid draft
shall be repaid to the ¢learing bank by the banks whose cle
were against the defanlting bank on the day the unp
drawn, in proportion to such balinee The clearing shall
colleet the unpaid draft, and pay the same to the other hanks in
the above proportion. It is understood that the clearing bank is to
be the agent of the associated banks, and to be linble only for
meneys actually received by it

Should any bank make defanlt in paying to the elearing bank
its debit balance, within the time fixed by this rule, such debit
halance and icterest thereon shall then be paid by the bank so in
defanlt to the Chairman of the Clearing House for the time bheing,
and such Chairman and hig suecessor in office from time to time
shall be a ereditor of and entitled to recover the said debit balanee,
and interest thereon from the defaulting bank. Such balances,
when received by the said Chairman or his successor in office, shall
be paid by him to the eclearing bank for the benefit of the banks
entitled thereto,

12. Objections to Statements.—In order that the clearing
statements may not be unnecessarily interfered with, it is agreed th
a bank objecting to sny item delivered to it flirough the Clearing
House, or to any charge against it in the exchanges of the day,
shall, before notifying the Clearing House Manager of the objection,
apply to the bank interested for payment of the amount of the
item or charge objected to, and such amonnt shall thereupon be imme-
diately paid to the objecting bank. Should such payment not be
made the objecting bank may notify the Clearing House Manager
of such objection and non-payment, and he shall thereupon deduct
the said amount from the settling sheets of the banks concerned,
and readjust the clearing statements and declare the correct balances
in conformity with the changes so made, provided that such notice
shall be given at least half an hour before the earliest hour fixed
by by-law, as provided in clause 11, for payment of the balances
due to the creditor banks. But notwithstanding that the objecting
bank may not have so notified the Clearing House Manager, it shall
be the duty under these rules of the bank interested to make such
payment on demand therefor being made at any time up to 3 o'clock;
previded, however, that if the objection is based on the absence
from the deposit of any parcel or of any cheque or other item entered

WLB.A 19
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on the deposit slip, notice of such absence shall have been given to
the bank interestod before 12 o'clock noon, the whole, however, sub-

jeet to the provisions of Rule No. 2,

13. Items Received in Trust.—All bank notes, cheques,

drafts, bills and other items (hereafter referred to as “items ™)
deliv d through the Clearing House to a bank in the exchanges of
the day, shall be received by such bank as a trustee only, and not

as its owa property, to be held upon the following trust, namely,
upon payment by such bank at the proper hour to the clearing hank
of the balance (if any) against it, to retain such items freed from
said trust; and in default of payment of such balance, to return
immediately and before , the said items unmarked ana
nnmutilated through the Clearing House to the respective banks,
and the fact that any item cannot be so returned shall not relieve
the bank from the obligation to return the remaining items, in-
cluding the amount of the bank’s own notes so delivered in trust,

Upon such defanlt and return of said items, each of the other
banks shall immediately return all items which may have been
received from the bank so in default, or pay the amouunt thereof to
the defaulting bank through the Clearing House. The items
returned by the bank in defaunlt shall remain the property of the
respective banks from which they were received, and the Clearing
House Manager shall adjust the settlement of balances anew,

A bank receiving through the Clearing House such items as
aforesaid, shall be yongible for the proper carrying out of the
trust upon which the same are received as aforesaid, and shall make
good to the other banks respectively all loss and damage which may
be sufferad by the default in carrying out such trust,

14. Provlllon for Default.—In the event of any bank
receiving exchanges through the Clearing House making defaunlt in
payment of its debit balance (if any) then in lien of its returning
the items received by it as provided by Rule 13, the Board of
Management may require the banks to which the defaulting bank.
or an account heing taken of the exchanges of the day between it
and the other banks, would be a debtor, in proportion to the amounts
which, on such accounting, would be respectively due to them, to
furnish the Chairman of the Clearing House for the time heing with
the amonat of the balance due by the defaunlting bank, and such
amount shall be furnigshed accordingly, and shall be paid by the
Chairman to the clearing bank, which shall then pay over to the
ercditor banks the balances due to them in accordance with Rule 11.
The said funds for the Chairman shall be furnished by being
deposited in the clearing bank for the purpose af id.  The
defaulting bank shall repay to the Chairman for the time being,
or to his suecessor in office, the amount of such debit balance and
interest thereon, and the said Chairman, and hig successor in office,
shall be entitled to recover the same from the defaunlting bank.
Any moneys so recovered shall be held in trust for and deposited
in the clearing bank for the benefit of the banks entitled thereto.

15. Re-adjust t of Bal —1If a bank negleets or
refuses to pay its debit balance to the clearing bank, and if such
defanlt be made not because of inability to pay, the Board of
Management may direct that the exchanges for the day between
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the defaunlting bank and each of the other hanks be eliminated from
the Clearing House Statements, and that the settlements upon such
exchanges be made directly between the banks interested, and not
through the Clearing House,  Upon such direction being given the
Clearing Heuse Manager shall comply therewith and adjust the
settlement of balances anew, and the settlements of the exchanges
s0 eliminated shall thereupon be made directly between the banks
interested,

16, Suspension of Clearings.—Should any ecase arise to
which, in the opinion of the Board of Management, the foregoing
rules are inapplicable, or in which their operation would be in-
cquitable, the Board shall have power at any time to suspend the
clearings and  sottlements of the day; but immediately apon such
sugpension the Board shall eall a meeting of the members of the
Clearing House to take snch measures as may he necessary,

17. By-laws.—Every Clearing House now existing, or that may
hereafter be established, may enact by-laws, rules and regulations
for the government of its members, not inconsistent with these
ruleg, and may fix therein among other things:—

1. The name of the Clearing House:

2. The number of members of the Board of Management
and the quornm thereof;

3. The date, time and place for the Annual Meeting;

4. The mode of providing for the expenses of the Clearving
House:

5. The hours for making exchanges, and for payment of the
balances to or by the clearing bank:

6. The mode or medinm in which halances are to be pail.

Any by-law, rule, or regulation passed or adopted under this

clange may be amended at any meeting of the members, providod

that not less than two weeks' notice of snch meeting, and of the

proposed amendments, has been given,

NOTICE

17. How to be given.—.Any notice of meeting or any
other notice authorized or required to be given to any
member of the association shall be deemed sufficiently
given, if sent through the post office in a prepaid letter
or by hand to the head office of any such member, addressed
to such member or to the general manager, or cashier of
such member, and in the case of the Bank of British North
America through its chief office in the city of Montreal.
addressed to it or to its general manager; and any notice
sent by post shall be deemed to have been given on the
day following that on which the same was mailed, and in
proving the giving of such notice, it shall be sufficient to
prove that the letter was properly prepaid, addressed and
mailed.
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Any notice authorized or required to be given to any
member of the executive council may be sent by the
secretary-treasurer by hand, or through the post offica, or
by telegraph, or in any other manner which the said council
may prescribe.

Any notice authorized or required to be given to any
associate as such shall be sufficiently given, if given by
advertisement once in a newspaper in the cities of Mon-
treal and Toronto.

18. Definitions.—In the foregoing by-laws, unless there
be something in the subject or context inconsistent there-

with, the words:

“The association ” shall mean “the Canadian Bankers’
Association,” incorporated by special Act of the Parlia-
ment of Canada (63 and 64 Vict. chap. 93).

“The executive council,” or “the council ” shall mean
“the executive council of the Canadian Bankers' Associa-
tion.”




THE WINDING UP ACT.

REVISED STATUTES OF CANADA, CHAPTER 129, AS
AMENDED IN 1889, 1892, 1895 AND 1899

An Act respecting Insolvent Banks, Insurance
Companies, Loan Companies, Building So-
cieties and Trading Corporations.

ER Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts

as follow::—
SHORT TITLE

1. This Act may be cited as “ The Winding Up Aect.”

This Act is intra vires the Dominion Parliament, being in the
nature of an insolvency law: Shoolbred v. Clarke, 17 8. C. Can.
265 (1890).

INTERPRETATION,

2. In this Act, unless the context otherwise requires,—
(a) The expression “company ™ includes any corpora
tion subject to the provisions of this Act;

(b) The expression “insurance company ” means a com-
pany carrying on, either as a mutual or a stock company,
the business of insurance, whether life, fire, marine, ocean
or inland marine, accident, guarantee or otherwise;

(¢) The expression “trading company * means any com-
pany, except a railway or telegraph company, carrying on
business similar to that carried on by apothecaries, auction-
cers, bankers, brokers, brickmakers, builders, carpenters,
carriers, cattle or sheep salesmen, coach proprietors, dyers,
fullers, keepers of inns, taverns, hotels, saloons or coffee
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houses, lime burners, livery stable keepers, market garden-
ers, millers, miners, packers, printers, quarrymen, share-
brokers, shipowners, shipwrights, stock-hrokers stock-joh-
bers, vietuallers, warchousemen, wharfingers, persons using
the trade of merchandise by way of bargaining, exchange,
bartering, commission, consignment or otherwise, in gross
or by retail, or by persons who, either for themselves, or as
agents or factors for others, seek their living by buying
and selling or buyving and letting for hire goods or commodi
ties, or by the manufacture, workmanship or the conversion
of goods or commodities or trees;

(d) The expression * court ™ means, in the Province of
Ontario, the High Court of Justice for Ontario; in the
Province of Quebee, the Superior Court for Lower Canada;
in the Province of Nova Scotia, the Supreme Court; in the
Province of New Brunswick, the Supreme Court;*in the
Province of Prince Edward Island, the Supreme Court;
in the Province of British Columbia, the Supreme Court:
in the Provinee of Manitoba, Her Majesty’s Court of Queen’s
Bench for Manitoba: in the North-West Territories, the
Supreme Court of the North-West Territories: and in the
Digtrict of Keewatin, such court or magistrate or other
judicial authority as is designated, from time to time, by
proclamation of the Governor in Counecil, published in the
Canada Gazette;

In Quebee the court is the Superior Court for the distriet where
the head office of the company is situate:  Dupont v. Compagnie de

Moulin, 11 L. N. 225 (I8S8).

(¢) The expression “ Official Gazette ™ means the Canada
Gazette and the Gazette published under the authority of
the Government of the Province, where the proceedings for
the winding up of the business of the company are carried
on, or used as the official means of communication between
the Lieutenant-Governor and the people, and if no such
Gazette is published, then it means any newspaper published
in the Province, which is designated by the court for pub-
lishing the notices required by this Act;

(f) The expression “contributory” means a person
liable to contribute to the assets of a company under this
Act; it also, in all proceedings for determining the persons
who are to be deemed contributories and in ail proceedings
prior to the final determination of such persons, includes
any person alleged to be a contributory;
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() The expression “ winding-up order ™ means an order
granted by the court under this Act to wind up the business
of the company, and includes any order granted by the
court to bring within the provisions of this Act any com-
pany in liquidation or in process of being wound up. 45 Vic
chap. 23, sees. 3, 4, 5, 6, 8 and 13, part: 49 Viet. chap, ¥
sec, 11,

APPLICATION OF THE ACT.

3. This Act applies to incorporated banks, savings banks,
incorporated insurance companies, loan companies having
horrowing powers, building societies having a capital stock,
[de jure or de facto] and incorporated trading companies,
doing business in Canada, wheresoever incorporated; and—

(a) Which are insolvent; or—

(b) Which are in liguidation or in process of being wound
up, and on petition by any of their shareholders or creditors,
assignees or liquidators, ask to he brought under the pro-
visions of this Act:

2. This Act does not apply to railway or telegraph com-
panies or to building societies which have not a capital
stock. 47 Viet. chap. 39, see. 1: 62-63 Vict. chap. 43, sec. 5.

The Aet applies to companies incorporated by a provineial legis-
lature: Shoolbred v. Clarke, 17 8. C. Can. 265 (1800),—Where «
Scoteh company is being wound up in Scotland, a winding-up order
ancillary to that in Scotland may, with the consent of the liquidator
appointed there, be taken out in Canada: Allen v. Hanson, 18 8,
Can. 667 (1800).—There is no clashing between this section and
the Winding-up Amendment Aet of 1880, The latter provides for
the voluntary winding-up of companies at the instance of share
holders; this for their compulsory liguidation on the application of
creditors. A company incorporated under an Ontario Act and doing
business in Ontario come under this section: Re Ontario Forge Co.,
25 0. R, 407 (18M).——Where Canadian ereditors of an Imperial
company are proceeding to execute a judgment here, the English
liquidator cannot have the assets removed to England for distri-
bution there: Quebee Bank v. Bryant, Q. R. 3 8. C, 122 (1803).—
The Act does not apply to a social club incorporated under R. 8, Q.
Art. D48T et seq.: In re Montreal City Club, Q. R. 8 8. C. 527 (1805).

4. The provisions of sections eight to ninety-six, both
inclugive, are, in the case of a bank other than a savings
bank, subject to the provisions contained in sections ninety-
geven to one hundred and four, both inclusive: and, in the
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cage of an insurance company, the provisions of sections

cight to ninety-six, both inclusive, are subject to the pro-

visions contained in sections one hundred and five to one

hundred and twenty-three, both inclusive. 45 Viet. chap.
)

23, sec. 2.
WHEN COMPANY DEEMED INSOLVENT.
5. A company is deemed insolvent—

(@) If it is unable to pay its debts as they become due;

In a petition for an order against a company, the petitioner
alleged that the company **is insolvent and utterly unable to pay
your petitioner’s said debts and its other debts.” Held, that this was
not equivalent to stating that the company was “ unable to pay its
" and was not a sufficient allegation of the
company’s insolvency: Re Rapid City Farmers' Elevator Co., 9§ Man.
571 (18M).——An affidavit of the president of the company alleging
that it is insolvent, but not showing the assets and liabilities, is in-
sufficient: Re Lake Winnipeg Transportation, ete., Co., 7 Man. 255
(1801).

debts as they became due

(b) If it calls a meeting of its creditors for the purpose
of compounding with them;

(¢) If it exhibits a statement showing its inability to
meet its liabilities;

(d) If it has otherwise acknowledged its insolvency;

The non-appearance of the company to oppose a petition for a
winding-up order is not an acknowledgment of iusolveney: Re Lake
Winnipeg, ete., Co., T Man, 255 (1891). Where insolvency was
admitted the company was ordered to be wound up, though a
ry assignment had previously been made: Re William Lamb
0. . 243 (1900).

volunt

C'o., 32

(e) 1f it assigns, removes or disposes of, or attempts or
iz about to assign, remove or dispose of, any of its property,
with intent to defraud, defeat or delay its creditors, or any
of them;

(f) If, with such intent, it has procured its money,
goods, chattels, lands or property to be seized, levied on or
taken, under or by any process or execution;

“(g) If it has made any general conveyance or assignment
of its property for the benefit of its creditors, or if, being
unable to meet its liabilities in full, it makes any sale or
conveyance of the whole or the main part of its stock in
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irade or assets, without the consent of its creditors, or
without satisfying their claims;

A company unable to meet its liabilities in full, conveyed the
main part of its assets to another company without the consent
of its creditors and without satisfying their claims.  Held, that a
winding-up order might issue: Re Qu'Appelle Valley Co., 5 Man, 160
(1888).

(h) If it permits any execution issued against it, under
which any of its goods, chattels, land or property are seized,
levied upon or taken in execution, to remain unsatisfied
till within four days of the time fixed by the sheriff or pro-
per officer for the sale thereof, or for fifteen days after such
seizure. 45 Viet. chap. 23, sec. 9.

The property of the company was seized under an execution and
the sale was to take place January 3rd. The fact that the execu-
tion was not satisfied on December 30th made the company insol-
vent and liable to be wound up: Re Lake Winnipeg Transportation,
ete,, Co., T Man, 255 (1801). It is not sufficient that an execution
has been returned nulla bona: Re Rapid City Farmers' Dlevator Co.,
O Man, 574 (1804).

8. A company is deemed to be unable to pay its debts
as they become due, whenever a creditor, to whom the com-
pany s indebted in a sum exceeding two hundred dollars
then due, has served on the ¢ :ompany in the manner in which
process may legally be served on it in the place where ser-
vice is made, a demand in writing, requiring the company to
pay the sum so due, and the company has, for ninety day
in the case of a bank, and for gixty days in all other ¢
next succeeding the service of the demand, neglected 10 p.\
guch sum, or to secure, or compound for the same to the
satisfaction of the creditor. 45 Viet. chap. 23, secs. 10
and 11,

It is not sufficient to show that several demands of payment
have been made without success unless a demand in writing has
been served as prescribed in this section. Sections 5 and 6 are
exclusive, and a petitioner must strietly prove one or more of the
circnmstances therein set forth: Re Rapid City Farmers' Elevator Co.,
9 Man. 574 (1804),

PROCEEDINGS FOR WINDING-UP ORDER.

7. The winding up of the business of a company shall
be deemed to commence at the time of the service of the
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notice of presentation of the petition for winding up. 45
Vict. chap. 23, sec. 12.
Fuches v. Hamilton Tribune Co,, 10 Ont, Pr. R, 400 (1884).

8. When a company becomes insolvent, a creditor for
the sum of at least two hundred dollars [or a shareholder,
except in the case of banks and insurance corporations,
holding shares in the capital stock, de jure or de facto, of
the company to the amount of at least $500] may, after four
days’ notice of the application to the company, apply by
petition to the court in the Province where the head office
of the company is situated, or if there ig no head office in
Canada, then in the Province where its chief place or one
of its chief places of business is situated, for a winding-up
order. 45 Viet. chap. 23, sec.'13, part; 62-63 Vict. chap.
13, secs. 4 and 5.

A petition based on a judgment obtained by a third party of
which it was alleged the petitioner * is now a bona fide holder and
owner " is sufficient: Re Rapid City Farmers' Elevator Co., 9 Man. 571
(1804)

The petition on its face should make a sufficient case for the
winding-up; and it should be supported by a sufficient affidavit
filed before its presentation. Leave to file a supplementary affidavit
refused: Re Kootenay Brewing, M. & D. Co,, 6 B, C, R, 112 (1808),—A
creditor whose debt is not yet due may petition: Re Atlas Canning Co.,
5 B. C. R. 661 (1807),——A person who is only an hypothecary and
not a personal ereditor of the company has no right to petition:
Ledue v. Kensington Land Co., Q. R, 16 8, (!, 213 (1899).

A petition may be  presented to a Judge in Chambers: Re
Toronto Brass Co.,, 18 Ont. I, R, 248 (1808).

9. The court may make the order applied for, may dis-
miss the petition with or without costs, may adjourn the
hearing conditionally or unconditionally, or may make any
interim or other order that it deems just. 45 Viet. chap.
23, sec. 14.

A wide diseretion is given to the court by this section. It ap-
peared that the company had made a voluntary assignment for the
benefit of ereditors, and that it was the desire of the great majority
in number and value of the creditors that liquidation should proceed
under the assignment, the application was refused: Wakefield Rattan
Co. v. Hamilton Whip Co., 24 O. R. 107 (1803).—A winding-up
order will not be made when there are no assets, and the creditor
would get nothing by the order: In re Georgian Bay Ship Canal Co.,
20 O. R. 358 (1808),—The court will not interfere with a volun-
tary winding-up by the shareholders unless it is shown that the
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rights of the petitioner will be prejudiced by the voluntary winding-
up: Re Oro Fino Mines, T B, C. R. 388 (1000).—The foregoing cases
not followed, but held that where an assignment has been made,
and most of the creditors arve willing that the company should be
wound up in that way, the court has no discretion to refuse an
order to a ereditor who has a substantial interest in the estate:
Re William Lamb Co,, 32 O, R, 243 (1900),

10. If the company opposes the application, on the
ground that it has not become insolvent within the meaning
of this Act, or that its suspension or default was only tem-
porary, and was not caused by any deficiency in its assets,
and shows reasonable cause for believing that such opposi-
tion is well founded, the court, in its discretion, may, from
time to time, adjourn the proceedings upon such applica-
tion for a time not exceeding six months from the date of
the application,—and may order an accountant, or other
person, to inquire into the affairs of the company, and to
report thereon within a period not exceeding thirty days
from the date of such order. 45 Viet. chap. 23, sec. 15.

11. Upon the service on the company of an order made
under the next preceding section, for an inquiry into the
affairs of the company, the president, directors, officers and
employees of the company and every other person shail
respectively exhibit to the accountant or other person
named for the purpose of making such inquiry, the books
of account of the company and all inventories, papers and
vouchers referring to the business of the company or of
any person therewith, which are in his or their possession,
custody or control, respectively: and they shall also respec-
tively give all such information as is required hy such ac-
countant or other person as aforesaid, in order to form a
just estimate of the affairs of the company: and any refusal
on the part of the president, directors, officers or employ-
ees of the company to give such information, shall be a con-
tempt of the court, and shall be punishable by fine or im-
risonment, or by both, in the discretion of the court. 45
Vict. chap. 23, sec. 16.

12. Upon receiving the report of the accountant or per-
son ordered to inquire into the affairs of the company, and
after hearing such shareholders or ereditors of the company
as desire to he heard thereon, the court may either refuse
the application or make the winding-up order. 45 Viet.
chap. 23, sec. 17.
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13. The Court may, upon the application of the com-
pany, or any creditor or contributory, at any time after the
presentation of a petition for a winding-up order and before
making the order, restrain further proceedings in any ac-
tion, suit or proceeding against the company, upon such
terms as the court thinks fit. 45 Viet. chap. 23, sec. 18.

14. Any sharcholder, creditor, assignee, receiver or
liquidator of any company which was in liquidation or in
process of being wound up on the seventeenth day of May,
one thousand eight hundred and eighty-two, may apply, by
petition, to the court, asking that the company may be
brought within and under the provisions of this Act, and the
court may make such order; and the winding up of such
company shall thereafter be carried on under this Act:

2. The court, in making such order, may direct that
the assignee, receiver or liquidator of such company, if one
has been appointed, shall become the liquidator of the com-
pany under this Act, or may appoint some other person
to be liquidator of the company. 47 Vict. chap. 39, secs.
2 and 3.

PROCEEDINGS AFTER WINDING-UP ORDER IS MADE.,

15. The company, from the time of the making of the
winding-up order, shall cease to carry on its business, ex-
cept in so far as is, in the opinion of the liquidator, re-
quired for the beneficial winding up thereof:

2. All transfers of shares, except transfers made to or
with the sanction of the liquidators, under the authority
of the court, and every alteration in the status of the mem-
bers of the company, after the commencement of such
winding up, shall be void; but the corporate state and all
the corporate powers of the company, notwithstanding it is
otherwise provided by the Act, charter or instrument of in-
corporation, shall continue until the affairs of the company
are wound up. 45 Vict. chap. 23, sec. 19.

16. When the winding-up order is made, no suit, action
or other proceeding shall be proceeded with or commenced
against the company, except with the leave of the court and
subject to such terms as the court imposes. 45 Vict. chap.
23, sec. 20.

The court will not allow its administration of the company’s
affairs to be interfered with by other proceedings affecting the estate;
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and it is on the principle of allowing a ereditor to bring his legal
rights into the Master's office, that he is restrained from enforcing
his rights at law: Clarke v. Union Fire Ins. Co., 10 P. R. ) (1884),
——Where a case against a company had been argued and judgment
was reserved, and a winding-up order was subsequently made, the
delibere was discharged: Molleur v. Pulp & Paper Co.,, M. L. R. 3 8.

C. 273 (1887).—Permission was given an employee to sue the com-

pany for wages that he might proceed against the directors per-
sonally later: Re Lake Winnipeg, ete., Co., Paulson’s Claim, 7 Man.
602 (1801),——After a winding-up order a judgment creditor cannot
bring an action under sec. 61 of R, 8. O, 1887 chap. 157 against a
contributory for the payment of the amount unpaid on his shares:
Shaver v. Cotton, 23 Ont. A, R. 426 (1806),

17. Every attachment, sequestration, distress or execu
tion put in force against the estate or effects of the com-
pany after the making of the winding-up order shall be void.
45 Viet. chap. 23, sec. 21.

An injunction to restrain a resident of Ontario from proceeding
against a vessel of the company in Michigan was refi
appearing that residents of Michigan were also taking such pro-
coedings there: Re Lake Superior Co., 9 ©, R. 277 (1885).—An in-
junction granted in Ontario to restrain a person residing in Mont-
real from proceeding with an action against the liquidators in their
official capacity before the Quebee Courts: Re Central Bank and
Baaxter, 20 O. R. 214 (1800).—On January 4th a company's goors
were under seizure by the sheriff, and the landlord gave notice of a
claim for nine months’ rent. Notice under section 7 of this Aet hal
been given on December 31st, and on January 5th the liguidator
took possession. On January Tth the landlord assumed to levy a
distress for the overdue rent, and withdrew on the provisional liqui-
dator undertaking to pay what was due. Held, that the distress
was void, and the edaim was not a preferential one under section
GG: Fuches v. Hamilton Tribune Co., 10 P. R. 409 (1884). An at-
techment of the property of a foreign company which was being
wound up under the supervision of the Supreme Court of New
Brunswick is void: Salter v, 8t. Lawrence Co., 28 N. 8. R. 335 (1806),

18, The court may, upon the application of any creditor
or contributory, at any time after the winding-up order is
made, and upon proof, to the satisfaction of the court, that
all proceedings in relation to the winding up ought to he
stayed, make an order staying the same, cither altogother
or for a limited time, on such terms and subject to such
conditions as it deems fit. 45 Vict. chap. 23, sec. 22.
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19. The court may, as to it seems just, as to all matters
relating to the winding up, have regard to the wishes of
the ereditors, contributories, shareholders or members, as
proved to it by any sufficient evidence, and may, if it thinks
it expedient, direct meetings of the ereditors, contributories,
ghareholders or members to he summoned, held and con-
dueted in such manner as the court directs, for the purpose
of ascertaining their wishes, and may appoint a person to
act as chairman of any such meeting, and to report the re-
sult of such meetirg to the court:

Creditors who do not attend after notice are presumed to be will-
ing to be bound by the action of those who do attend: Fechange
Bank v. Campbell, 15 R, 1. 3 (1885).  As to the action of the Court
when there is a conflict between these different bodies, see Re Central
Bank, 15 O. R, 309 (1887); Re Alpha 0il Co., 12 P. R, 208 (1887);
Re Bank of Liverpool, 22 N. 8, 97 (1880); Re Commercial Bank, 9 Man
42 (803 Clayes v, Darling, 16 R, L. G409 (1884); Re Sun Litho-
graphing Co., 24 O, R, 200 (1893).

2. In the case of creditors, regard shall be had to the
amount of the debt due to each ereditor, and in the case of
sharcholders or members, to the number of votes conferred
on each ghareholder or member by law or by the regulations
of the company: and the court may prescribe the mode of
preliminary proof of creditors’” claims for the purpose of
the meeting. 45 Viet. chap. 23, sec. 23.

LIQUIDATORS,

20. The court, in making the winding-up order, may
appoint a liquidator or more than one liquidator of the
estate and effects of the company: but no such liquidator
shall be appointed unless a previous notice is given to the
creditors, contributories, or sharcholders or members in the
manner and form prescribed by the court. 45 Viet. chap.
23, sec. 24; 47 Vict. chap. 39, sec. 4.

An appointment made without the notice preseribed by this
secetion will be set aside: Shoolbred v. Union Fire Ins. Co., 14 8, O,
Can. G624 (1887). A bank may be appointed a liquidator: Forsyth
v. Bank of Nova Scotia, 18 8, (. Can, 707 (1890). As to the rules
which the Court will follow when the shareholders and ereditors

recommend different persons as liquidators, » notes under section
101 and the following cases: Re Central Bank, 15 0. R. 307 (1880);
Re Alpha 0il Co., 12 P. R. 208 (1887): Re Bank of Liverpool, 22 N. 8.
O7 (1880); Forsyth v, Bank of Nova Scotia, supra; Re Commercial Bank,
O Man. 342 (1803); R: Assiniboine Valley Co., G Man. 105 (1889), —




e e AR

ss, 21-27.] LIQUIDATORS 303

A shareholder may be appointed liguidator of a company: Re New
Westminster Gas Co., 5 B, C. R, GI8 (1807).

2. [The court may also appoint at any time, when found
advisable, one or more inspectors whose duty it shall be to
ussist and advise the liquidator in the liquidation of the
company.] 62-63 Viet. chap. 42, sec. 11,

21. An incorporated company may be appointed liqui- |
dator to the goods and effects of a company under this Act;
and if an incorporated company is so appointed, it may act
through one or more of its principal officers designated by |
the court. 45 Viet. chap. 23, see. 25,

22. The court may, if it thinks fit, after the appointment |
of one or more liquidators, appoint additional liquidators. ‘
15 Vict. chap. 23, sec. 26.

23. If more than one liquidator is appointed, the court \
may declare whether any act to be done by a liquidator is
to be done by any or all or any or one or more of the liqui-
dators. 45 Viet. chap. 23, see. 28,
24. The court may also determine what security shall
he given hy a liquidator on his appointment. 45 Viet. chap.
23, sec. 28.

The security need not be fixed by the winding-up order: it may
be left to the Master: Shoolbred v, Clarke, 17T 8. C, Can, 265 (1890).

25. If at any time there iz no liquidator, all the property
& ‘ of the company shall be deemed to be in the custody of the
court. 45 Vict. chap. 23, see. 29,

r

: 26. The court may, at any time after the presentation

: of the petition and before the first appointment of a liqui-

a dator, appoint provisionally a liquidator of the estate and
. effects of the company. 45 Viet. chap. 23, see. 30,

N Y

s El

3 | 27. A liguidator may resign or may he removed by the
.

th ! court on due cause shown, and every vacaney in the office of

2] i ]I‘[lli(lil(lll' shall be filled ‘)l\‘ the court. 45 Viet. (-hilll. 23,
s Y see, 31,

|
::‘ i Where there is want of harmony between liquidators, the Court
q‘ will remove one of them on the advice of the creditors: Cloyes v.
ll.. Darling, 16 R. L. G40 (1884); Erchange Bank v. Campbell, 15 R. L.
K,

273 (1885). See also Re Assiniboine, ete., Co, G Man. 105 (1880).
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28. The liquidator shall be paid such salary or remuner-
ation, by way of percentage or otherwise, as the cour:
directs, upon such notice to the creditors, contributories,
sharcholders or members, as the court orders; and if there
is more than one liquidator, the remuneration shall he
distributed amongst them in such proportions as the court
directs. 45 Viet. chap. 23, sec. 32

The remuneration of the liguidators cannot be fixed at the time
of their appointment; but the Court adopted the suggestions of the
meetings as to the proportions in which the several liquidators
should share in the amount to be allowed: Re Commercial Bank, 9
Man, ¢
three liquidators are to be paid instead of one. The recompense

2 (1803). The remuneration is not to be inereased becanse

entage based chiefly on the time occupied, the work
sponsibility imposed. After being fixed it will be

is usually a pe
done and the
divided equitably if there are more than one liquidator: Re Central
Bank, 15 O. R. 309 (1887). In fixing the compensation of the liqu-
count amounts adjusted or set off,

dator it is proper to take into s
but not actually received. A commission of two and a quarter per
cent. having been allowed on the amount colleeted, a further com-

mission of one and a quarter per cent, on $231,000, adjusted or
set off, was allowed. The compensation should be spread over the
whole period of liguidation so as to ensure vigilance at all stages:
Re Central Bank, Lye's Claim, 22 O, R. 247 (1892), The liquidator
should furnish proof of the service rendered, work done, ete.:
Exchange Bank v. Campbell, 15 R, L. } (1885); Re Assiniboine Valley
Co., 6 Man. 184 (1889). The Court decided to follow the prineiple
followed under the English Winding-up Aects, but reduced the
seale adopted there, and allowed $5 a day for ecach day of 8 hours,
and $100 additional for preparing the report: Re Saskatchewan Coal
Co., G Man. 593 (1890).

2. [The court may alzo determine the remuneration, if
any be deemed just, of the inspector or inspectors.]  62-65
Viet. chap. 42, sec. 2.

29. In all proceedings connected with the company a
liquidator shall be deseribed as the “ liquidator of the (name
of company),” and not by his individual name only. 45 Viet.
chap. 23, sec. 33.

30. The liquidator, upon his appointment, shall take
into his custody or under his control, all the property, el-
feets and choses in action to which the company is or ap-
pears to be entitled, and he shall perform such duties in
reference to winding up the business of the company as are
imposed by the court or by this Act. 45 Viet. chap. 23,
see, 34,
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Money was paid into Court on an interpleader order, Before
judgment a winding-up order was issued. The plaintiff succeeded
on the interpleader issue and was held entitled to the money as
against the liquidator, although he had filed a claim: Galt v, Sas-
katchewan Coal Co., 4 Man. 304 (1887). When a depositor left with
the president of a bank, a blank cheque to draw the money if he
found an investment, and the president, when the bank was about
to suspend, filled up the cheque and drew 200 in bills, which he
placed in an envelope addressed to the depositor and left in the vault
of the bank, it was held that the money belonged to the bank: Re
Commercial Bank, Robertson’'s Claim, 10 Man, 61 (1804,

31. The liquidator may, with the approval of the court,
and upon such previous notice to the ereditors, contribu
tories, shareholders or members, as the court orders—

(a) Bring or defend any action, suit or prosccution or
other legal proceeding, civil or eriminal, in his own name
as liquidator or in the name or on behalf of the company,
as the case may be;

A ge

ral authorization to sue for and get in the assets of the
company is not sufficient:  Freygang v. Daveluy, Q. R. 2 8. C, 505
(1892).  No reprise d'instance is necessary in Quebee to continue a
pending case: Ross v. Perras. Q. R, 5 8. C. 470 (180H.—-The ap-
proval of the Court should be given before the action is bhrought;
a subsequent ratification is not sufficient: Common v. MeCaskill, Q.

—The action to recover money paid to a
creditor who was aware of the insolvency of the company at the
time, belongs to the liguidator: Blandy v. Kent, Q. R. 6 Q. B. 196
(1896).——Where a liquidator intervenes in an action and fails, the
opposite party is entitled to a judgment for his costs both against
the company and the liguidator personally: Boyd v. Dominion Cold
Storage Co., 17 Ont. P, R. 468 (1807).

(b) Carry on the hn~|m'-~ of the company as far as is
necessary to the heneficial winding up of the same;

(¢) Sell the real and ]N‘l\iln.ll and heritable and movable
property, effects and choses in action of the company, by
public auction or private contract, and transfer the whole

thereof to any person or company, or sell the same in par-
cels;

At an auction sale of the company’s property by the liquidator a
director may become the purchaser: Re Mabon Coal & G. Co., 27 N.
8. R. 305 (1894).——The purchaser of the assets of a company from
the liquidator has no exclusive right to the name of the company:
Montreal Lithographing Co. v. Sabiston, [1800] A. C. 610,

M'L.B.A. 20
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(d) Do all acts, and execute, in the name and on behalf
of the company, all deeds, receipts and other documents,
and for that purpose use, when necessary, the scal of the
company ;

(¢) Prove, rank, claim and draw dividends in the matter
of the bankruptey, insolvency or sequestration of any con-
tributory, for any balance against the estate of such con-
tributory, and take and receive dividends in respect of such
balance in the matter of the bankruptey, insolvency or
sequestration as a separate debt due from such bankrupt or
insolvent and ratably with the other separate creditors;

(f) Draw, accept, make and indorse any bill of exchange
or promissory note in the name and on behalf of the com-
pany; raise upon the security of the assets of the company,
from time to time, any requisite sum or sums of money;
and the drawing, accepting, making or indorsing of every
such ‘HH of |'\11|‘III"| or |ilu|||1~~ru\ note, as 'llultnlltl on
behalf of the company, shall have the same effect, with re-
gpect lu 1l|<' liability of such company, as if such bill or note
had been drawn, accepted, made or indorsed by or on behalf
of such company in the course of the carrying on of its
business; [and no delivery of the whole or any part of the
assets of the company shall be necessary to give a lien to
any person taking security upon the assets of the company. ]
(2-63 Viet. chap. 42, sec. 3.

(¢) Do and execute all such other things as are neces-
sary for winding up the affairs of the company and distri-
buting its assets. 45 Viet. chap. 23, sec. 35.

32. The liquidator may, with the approval of the court,
appoint a solicitor or law agent to assist him in the perform-
ance of his duties, 45 Viet. ('ll:l]l. 23, sec. 30.

It is preferable to have a solicitor who is totally unconneetel
with the company which is being wound up: Re Joseph Hall Manu-
facturing Co., 10 Pr, R, 485 (1884). The solicitor for creditors whose
claims are to be contested will not be appointed: Re Charles Stark
Co., 15 Ont. Pr. R, 471 (1803).

83. The liquidator may, with the approval of the court,
compromise all calls and liabilities to calls, debts and liabili-
ties capable of resulting in debts, and all claims, whether
present or future, certain or contingent, ascertained or
gsounding only in damages, subsisting or supposed to subsist
between the company and any contributory or other debtor
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or person apprehending liability to the company, and all
questions in any way relating to or affecting the assets of
the company or the winding up of the company upon the
receipt of such sums, payable at such times, and generally
upon such terms, as are agreed upon; and may take any
security for the discharge of such debts or liabilities, and
give a complete discharge in respect of all or any such calls,
debts or liabilities. 45 Viet. chap. 23, see. 37.

The liquidator is not obliged to consult the creditors hefore ap
plying to the court to approve of a compromise: Morin v, Rilodeau,
Q. .9 Q. B. 330 (1808).

34. Upon the appointment of the liquidator, all the
powers of the directors shall ceaze, except in so far as the
court or the liquidator sanctions the continuance of such
powers, 45 Viet. chap. 23, sec. 38,

The directors no longer oceupy a filuciary relation to the com-
pany, and may become purchasers of the property of the company
from the liquidator: Chatham National Bank v. MeKeen, 24 8, C
248 (1805).

. Can,

385. The liquidator shall deposit at interest in some
chartered bank or post office savings bank or other Govern-
ment savings bank designated by the court, all sums of
money which he has in his hands belonging to the company,
whenever and so often as such sums amount to one hundred
dollars. 45 Viet. chap 23, see. 39,

36. Such deposits shall not be made in the name of the
liquidator individually, on pain of dismissal: but a separate
account shall be kept for the cempany of the moneys be-
longing to the company in the name of the liquidator as
such liquidator. 45 Vict. chap. 23, sec. 40.

37. At every meeting of the contributories, creditors,
shareholders or members, the liquidator shall prodice a bank
pass book, showing the amount of the deposits made for
the company, the dates at which such deposits were made,
the amount withdrawn and dates of such withdrawal,—of
which production mention shall be made in the minutes of
such meeting: and the absence of such mention shall he
prima facie evidence that such pass hook was not produced
at the meeting. 45 Viet. chap. 23, sec. 41.

38. The liquidator shall also produce such pass hook
whenever ordered so to do by the court, and on his refusal
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g0 to do, he may be treated as being in contempt of court.
45 Vict. chap. 23, sec. 42.

89. The liquidator shall be subject to the summary juris-
diction of the court in the same manner and to the same
extent as the ordinary officers of the court are subject to its
jurisdiction; and the performance of his duties may be com-
pelled, and all remedies sought or demanded for enforcing
any claim for a debt, privilege, mortgage, lien or right of
property upon, in or to any effects or property in the hands,
possession or custody of a liquidator, may he obtained by
an order of the court on summary petition, and not by any
action, suit, attachment, seizure or other proceeding of any
kind whatsoever; and obedience by the liquidator to such
order may be enforced by the cowrt under the penalty of
imprisonment, as for contempt of court or disobedience
thereto; and he may be removed, in the diseretion of the
court. 45 Viet. chap. 23, see. 43.

On a petition by a mortgagee for the conveyance to him
by the liquidator of the company’s equity of redemption, the
Court has jurisdiction to make the usual order for foreclosure or
sale., It may direct an action or sanction suwmmary proceeding:
Re Esser Land Co., 21 O, R, 367 (1801), Where tenders were asked
for by a day named, and it was announced that the sale would be
then * peremptorily closed,” it was held this did not prevent the
acceptance of a better offer after the tenders were in: Re Alger and
Sarnia 0il Co., 21 O. R, 440 (1891).

40. The liquidator shall, within three days after the
date of the final winding up of the business of the company,
deposit in the bank appointed or designated as hereinbefore
provided, any other money belonging to the estate then in
hig hands not required for any other purpose authorized by
this Act, with a sworn statement and account of such money,
and that the same is all that he has in his hands; and he
ghall incur a penalty not exceeding ten dollars, and not less
than ten per cent. per annum interest upon the sums in
his hands for every day on which he neglects or delays
guch payment: and he shall be deemed to be a debtor to Her
Majesty for such money, and may be compelled as such to
account for and pay over the same. 45 Viet. chap. 23, sec.
44,

41. The money go deposited shall be left for three years
in the bank, subject to be claimed by those entitled thereto,
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and shall be then paid over, with the interest, to the Min-
ister of Finance and Receiver-General, and if afterwards
claimed, shall be paid to the person entitled thereto. 45
Vict. chap. 23, see. 45.

The liquidators of an insolvent bank passed their final accounts
and paid a balance into court, The money wus paid out under
orders issued by error to a party not entitled. The Receiver-General
us trustee for the residue intervened, and asked to have the money
refunded. Held, that he was entitled to this, although the three
years were not up: Re Central Bank, Hogaboom v. Receiver-General,
28 N O Can, 192 (1897).——S8Such money is the property of the
Receiver-General, subject to the liability of paying it over to the
persons entitled:  Re Central Bank, 30 O. R, 320 (1809).

CONTRIBUTORIES,

42. As soon as may be after the commencement of the
winding up of a company the court shall settle a list of con-
tributories. 45 Viet. chap. 23, sec. 46.

A solvent company issued stock to its sharcholders at a dis-
count, It was afterwards freshly incorporated with these shares
treated as fully paid up. It became insolvent and was being wound
up. It was held that these shareholders were not liable as contri-
butories:  Re Owen Sound Dry Dock Co., 21 O. R. 349 (1891),——
Where new stock was issued illegally and was wltra vires the com-
pany, the holders of these shares, should not be placed on the list as
contributor Re Ontario Erpress and Transportation Co., 21 Ont,
AL R 646 (18M4).——Where a promoter buys property for the com-
pany, for which paid-up shares are given, and he secretly receives
part of them, he may be placed on the list of contributoric Re
Hess Manufacturing Co., 23 8, C. Can. G644 (18M).—THolders of
shares irregularly issned, who had not repudiated them hefore the

winding-up commences, may be placed upon the list of contribu-
tories:  Re Thunder Hill Mining Co., 4 B, C. R. 61 (1805).——A\ share-
holder whose shares were forfeited may be placed on the list of con-
tributories. He cannot set up irregularities in the formation of the
company: Common v. MeArthur, 20 8, . Can. 239 (1808).

43. In the list of contributories, persons who are con-
tributories in their own right shall be distinguished from
persons who are contributories as representatives of or liable
for the debts of others; and it shall not be necessary, where
the personal representative of any deceased contributory is
placed on the list, to add the heirs or devisees of such con-
tributory, but such heirs or devisees may be added as and
when the court thinks fit. 45 Viet. chap. 23, see. 47.
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44. Every sharcholder or member of the company, or
his representative, shall be liable to contribute the amount
unpaid on his shares of the capital, or on his liability to the
company, or to its members or creditors, as the case may
be, under the Act, charter or instrument of incorporation
of the company, or otherwise; and the amount which he is
liable to contribute shall be deemed an asset of the com-
pany, and a debt due to the company, payable as directed
or appointed under this Act. 45 Viet. chap. 23, sec. 48.

45. 1f a shareholder has transferred his shares under
cireumstances which do not, by law, free him from liability
in respect thereof, or if he is by law liable to the company
or its members or creditors, as the case may be, to an amount
bevond the amount unpaid on his shares, he shall be deemed
a member of the company for the purposes of this Act, and
shall be liable to contribute, as aforesaid, to the extent of
his liabilities to the company or its members or creditors,
independently of this Act; and the amount which he is so
liable to contribute ghall be deemed an asset and a debt as
aforesaid. 45 Viet. chap. 23, sec. 49.

Where a shareholder transferred his stock to avoid liability for
calls it was held to be valid although he knew the society was in-
solvent: Re Provincial Building Society, 30 N. B. 628 (1801).

46. The liability of any person to contribute to the
assets of a company under this Act, in the event of the
business of the same bheing wound up, shall create a debt
accruing due from such person at the time when his liability
commenced, but payable at the time or respective times
when calls are made, as hereinafter mentioned, for enforc-
ing such liability; and in the case of the bankruptey or in-
solvency of any contributory, the estimated value of his
liability to future calls, as well as calls already made, may
be proved against his estate. 45 Vict. chap. 23, sec. 50, part.

47. The court may, at any time after making a winding-
up order, require any contributory for the time being setiled
on the list of contributories as trustee, receiver, banker,
agent or officer of the company, to pay, deliver, convey,
surrender or transfer forthwith, or within such timne as the
court directs, to or into the hands of the liquidator, any
sum or balance, books, papers, estate or effects which are in
his hands for the time being, and to which the company is
prima facie entitled. 45 Viet. chap. 23, sec. 51.
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48. The court may, at any time after making a winding-
up order, make an order on any contributory for the time
being settled on the list of contributories, directing payment
to be made, in manner in the said order mentioned, of any
moneys due from him or from the estate of the person whom
he represents, to the company, exclusive of any moneys
which he or the estate of the person whom he represents
is liable to contribute by virtue of any call made in pursn-
ance of this Act. 45 Viet. chap. 23, sec. 52.

49. The court may, at any time after making a winding-
up order, and cither before or after it has ascertained the
sufficiency of the assets of the company, make calls on and
order payment thereof by all or any of the contributories
for the time being settled on the list of contributories, to
the extent of their liability, for payment of all or any sums
it deems necessary to satisfy the debts and liabilities of the
company, and the costs, charges and expenses of winding
up, and for the adjustment of the rights of the contribu-
tories amongst themselves: and the court may, in making
a call, take into consideration the probability that some of
the contributories upon whom the same is made may partly
or wholly fail to pay their respective portions of the same:
Provided, however, that no eall shall compel payment of a
debt before the maturity thereof, and that the extent of the
liability of any contributory shall not be increased by any-
thing in this section contained. 45 Viet. chap. 23, sec. 50,
part, and see.

§0. The court may order any contributory, purchaser or
other person from whom money is due to the company, to
pay the same into some chartered bank or post otfice savings
bank or other Government savings bank, to the account of
the court, instead of to the liquidator; and such order may
be enforced in the same manaer as if it had directed pay-
ment to the liquidator. 45 Viet. chap. 23, sec. 54.

§1. The court shall adjust the rights of the contribu-
torics among themselves, and distribute, among the persons
entitled thereto, any surplus that remains. 45 Viet. chap.
23, see. 55.

52. The court may, at any time before or after it has
made a winding-up order, upon proof being given that there
is reasonable cause for believing that any contributory or
any past or present director, manager, officer or employee
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of the company is about to quit Canada or otherwise ab-
scond, or to remove or conceal any of his goods or chattels,
for the purpose of evading payment of calls, or for avoiding
examination in respect of the affairs of the company, causc
such person to be arrested, and his books, papers, moneys,
securities for moneys, goods and chattels to be seized, and
him and them to be safely kept until such time as the court
orders. 45 Vict. chap. 23, sec. 56.

53. If the business of a company is being wound up
under this Act, all books of the company and of the liqui-
dators shall, as between the contributories of the company,
be prima facie evidence of the truth of all matters purport-
ing to be therein recorded. 45 Vict. chap. 23, sec. 57.

54. After a winding-up order has been made, the court
may make such order for the inspection, by the creditors,
shareholders, members or contributories of the company,
of its books and papers, as the court thinks just; and any
books and papers in the possession of the company may be
mspected in conformity with the order of the court, but not
further or otherwise. 45 Vict. chap. 23, sec. 58.

55. No contributory, creditor, shareholder, or member
shall vote at any meeting unless present personally or repre-
sented by some person acting under a written authority,
filed with the chairman or liquidator, to act as such repre-
sentative at the meeting, or generally. 45 Viet. chap. 23,
sec. 59.

CREDITORS’ CLAIMS,

56. When the business of a company is being wound up
under this Act, all debts payable on a contingency, and all
claims against the company, present or future, certain or
contingent, ascertained or sounding only in damages, shall
be admissible to proof against the company,—a just esti-
mate bheing made, as far as is possible, of the value of all
such debts or claims as are subject to any contingency or
sound only in damages, or which, for some other reason, do
not bear a certain value:

2. (Clerks and other persons in or having heen in the
employment of the company in or about its business or
trade, shall be collocated in the dividend sheet by special
privilege over other creditors, for any arrears of salary or
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wages due and unpaid to them at the time of the making
of the winding-up order, not exceeding the arrears which
have accrued to them during the three months next previous
to the date of such order. 34 Viet. chap. 23, sec. 60, part;
49 Vict. chap. 46, sec. 1.

There is nothing in this section which alters or interferes with
the lex loci contractus in case of a claim. The company entered
into a lease in Quebee and by the law of that province (Civil Code,
Art. 1002) on the insolvency of the company the lease became void
at the option of the lessor, and the rent at the end of the term be-
came at once exigible, the lessor was allowed to rank for the full
amount of rent, taxes, ete.: Re Harte and Ontario Express Co., 22 1),
R. 510 (1892).——An anditor of a company does not come within
sub-section 2: Re Ontario Forge Co., 27 O, R, 230 (1896). A president
or vice-president entitled to a salary under a resolution of the
shareholders comes under the section: Fane v. Langley, 20 C. L, T.
0 (1899).

§7. The law of set-off, as administered by the courts,
whether of law or equity, shall apply to all claims upon the
estate of the company, and to all proceedings for the recov-
ery of debts due or aceruing due to the company at the com-
mencement of the winding up, in the same manner and to
the same extent as if the business of the company was not
being wound up under this Act. 45 Viet. chap. 23, sec. 60,
part.

A debtor of an insolvent bank cannot pay his debt in notes of
the bank acquired after the commencement of the winding up:
Maritime Bank v. Robinson, 26 N, B, 207 (1887).——A\ shareholder, who
is also a creditor, cannot set off the debt that is due to him by the
bank against the double liability on his shares: Maritime Bank v.
Troop, 16 8. C. Can. 456 (1889).

58. The property of the company shall be applied in sat-
isfaction of its liabilities and the charges incurred in wind-
ing up its affairs; and unless it is otherwise provided by law
or by the Act, charter or instrument of incorporation, any
property or assets remaining shall be distributed amongst
the members or shareholders, according to their rights and
interests in the company. 45 Viet. chap. 23, sec. 61.

The rule as to interest on claims is as follows: If the assets
are not sufficient to pay claims in full, no interest after the date of

. the winding-up order is added. If there be a surplus, deposits bear-

ing interest will bear interest at the same rate as before the wind-
ing up. Holders of drafts, bills of exchange of the bank, ete., will
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be allowed interest if they have made a demand and given notice
of digshonor, but not otherwise: Re Commercial Bank, 10 Man, 187

(1804).

§9. The court may fix a certain day or certain days on
or within which creditors of the company and others who
have claims thereon may send in their elaims, 45 Viet.
chap. 23, sec. 62.

Leave may be granted to withdeaw a claim and file another:
Re Lake Winnipeg Transportation Co., 8 Man. 463 (1802),

60. When the liquidator has given such notices of the
said day as are ordered by the court, the liquidator may, at
the expiration of the time named in the said notices or the
last of the said notices, for sending in such claims, distribute
the assets of the company, or any part thercof, amongst the
persons entitled thereto, having regard to the claims of
which the liquidator then has notice: and the liquidator
shall not be liable to any person of whose claim the liqui-
dator had not notice at the time of distributing the said
assets, or a part thereof, as the case may be, for the assets
or any part thereof so distributed. 45 Viet. chap. 23, se
63.

61. The liquidator may, with the approval of the court,
make such compromise or other arrangement as the liqui-
dator deems expedient with creditors or persons claiming
to be ereditors, or persons having or alleging themselves to
have any claim, present or future, certain or contingent,
ascertained or sounding only in damages, against the com-
pany, or whereby the company may be rendered liable. 45
Viet. chap. 23, sec. 64,

There is no power in the Court to enforce a compromise recom-
mended by a majority of the ecreditors if the liquidator does not
ask for it: Sun Lithographing Co., 24 O. R, 200 (1803). But see now
the Dominion Statute 62 & 63 V. c. 43, s, 3.

62. If a creditor holds security upon the estate of the
company, he shall specify the nature and amount of such
security in his claim, and shall therein, on his oath, put a
specified value thereon; and the liguidator, under the au-
thority of the court, may either consent to the retention of
the property and effects constituting such security or on
which it attaches, by the ereditor, at such specified value,*
or he may require from such creditor an assignment and

o i .
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delivery of such seeurity, property and effects, at such speci-
fied value, to be paid b him out of the estate so soon as he
has realized such security, together with interest on such
value from the date of filing the claim till payment; and in
case of such retention the difference between the value at
which the security is retained and the amount of the claim
of such creditor shall be the amount for which he may rank
as aforesaid; and if a creditor holds a claim based upon
negotiable instruments upon which the company is only in-
directly or secondarily liable, and which is not mature or
exigible, such creditor shall be considered to hold security
within the meaning of this section, and shall put a value on
the liability of the person primarily liable thereon as being
his security for the payment thereof; but after the maturity
of such liability and its non-payment, he shall be entitled
to amend and revalue his claim. 45 Viet. chap. 23, sec. 65.

A creditor must valve his security, and after having done so, he
cannot withdraw it and enforce his security: Re B. C. Pottery Co.,
4 B. C. R. 525 (18¢

63. 1f the security consists of a mortgage upon ships or
ghipping, or upon real property, or of a registered judgment
or an execution binding real property and excepted from the
operation of section sixty-six of this Act, the property mort-
gaged or bound shall only be assigned and delivered to the
creditor, subject to all previous mortgages, judgments, ex-
ecutions, hypothees and liens thereon, holding rank and
priority before his claim, and upon his assuming and bind-
ing himself to pay all such previous mortgages, judgments,
executions, hypothecs and lieng, and upon his securing the
estate of the company to the satisfaction of the liquidator
against any claim by reason of such previous mortgages,
judgments, executions, hypothees and liens, and if there
are mortgages, judgments, executions, hypothecs or liens
thereon, subsequent to those of such creditor, he shall only
obtain the property by consent of the subsequently secured
creditors, or upon their filing their claims specifying their
security thereon as of no value, or upon his paying them the
value by them placed thereon, or upon his securing the
estate of the company to the satisfaction of the lquidator
against any claim by reason of such subsequent mortgages,
judgments, executions, hypothecs and liens. 45 Viet. chap.
23, sec. 66,

64. Upon a secured claim being filed, with a valuation
of the security, the liquidator shall procure the authority
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of the court to consent to the retention of the security by
the creditor, or shall require from him an assignment and
delivery thercof. 45 Viet. e. 23, sec. 67.

85. In the preparation of the dividend sheet, due regard
shall be had to the rank and privilege of every creditor,
but no dividend shall he allotted or paid to any creditor
holding security upon the estate of the company for his
claim until the amount for which he may rank as a creditor
upon the estate, as to dividends therefrom, is established,
as hercin provided. 45 Viet. chap. 23, sec. 68.

A mechanic’s lien is a preferential claim: Re Empire Brewing
Co., 8 Man. 424 (1891).

66. No lien or privilege upon either the real or personal
preperty of the company shall be created for the amount of
any judgment debt, or of the interest thereon, by the issue
or delivery to the sheriff of any writ of execution, or by
levying upon or seizing under such writ the effects or
estate of the company: nor shall any lien, c¢laim or privi-
lege be created upon the real or personal property of the
company, or upon any debts due or accruing or becoming
due to the company, by the filing or registering of any
memorial or minute of judgment, or by the issue or making
of any attachment or garnishee order or other process or
proceeding, if, before the payment over to the plaintiff of
the moneys actually levied, paid or received under such writ,
memorial, minute, attachment, garnishee order or other
process or proceeding, the winding up of the husiness of the
company has commenced; but this section shall not affect
any lien or privilege for costs, which the plaintiff possesses
under the law of the province in which such writ, attach-
ment, garnishee order or other process or proceeding was
issued. 45 Vict. chap. 23, sec. 69, part.

87. Any [liquidator,] creditor or contributory or share-
holder or member may object to any claim filed with the
liquidator, or to any dividend declared: 62-63 Vict. chap.
42, sec. 15.

2. If a claim or a dividend is objected to, the objection
shall be filed in writing with the liquidator together with
evidence of the previous service of a copy thereof on the
claimant:
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3. The claimant shall have six days to answer the objec-
tions, or such further time as the court allows, and the con-
testant shall have three days to reply, or such further time
as the court allows:

| . Upon the completion of the issues upon the objee-
5 tions, the liquidator shall transmit to the court all neces-
r sary papers relating to the contestation, and the court shall
) then, on the application of either party, fix a day for taking
r evidence upon the contestation, and hearing and determin-
s ing the same:

5. The court may make such order as seems proper in
o respect to the payment of the costs of the contesiation by
cither party, or out of the estate of the company:

6. If, after a claim or dividend has been duly objected

i to, the claimant does not answer the objections, the court
if may, on the application of the contestant, make an order
e barring the claim or correcting the dividend, or may make
Y such other order in reference thereto as appears right:
"w
1- 7. The court may order the person objecting to a claim
e or dividend to give security for the costs of the contestation
¢ within a limited time, and may, in default, dismiss the con-
v testation or stay proceedings thereon, upon such terms as
g the court thinks just. 45 Viet. chap. 23, sec. 70; 52 Viet.
13 chap. 32,=ec. 15.
of
it, FRAUDULENT PREFERENCES,
llh\. 68. All gratuitous contracts, or conveyances or contracts
ot without consideration, or with a merely nominal considera-
o (1 tion, respecting either real or personal property, made by a
he ; company in respect to which a winding-up order under this
‘a8 { Act is afterwards made, with or to any person whatscever
; (whether such person is its creditor or not), within three
| months next preceding the commencement of the winding
- up or at any time afterwards, — and all contracts by
']"; which creditors are injured, obstructed or delayed, made
”' by a company unable to meet its engagements and in re-
e | spect to which a winding-up order under this Act is after-
wards made, with a person knowing such inability, or having
o probable cause 'f'nr I.)('llo\'m.g such innb_ility to exist, or
ith after such inability is public and notorious (whether such
the person is its creditor or not) shall be presumed to be made
wlthwllntcnt to defraud its creditors. 45 Viet. chap. 23,
sec, 71,
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69. A\ contract, or conveyvance for consideration, respect-
ing cither real or personal property, by which creditors are
injured or obstructed, made by a company unable to meet
its engagements with a person ignorant of such inability,
whether such person is its creditor or not, and before such
inability has become public and notorious, but within thirty
days next before the commencement of the winding up of
the business of such company under this Act, or at any time
afterwards, is voidable, and may he set aside by any court of
competent jurisdiction, upon such terms as to the protec-
tion of such persons from actual loss or liability by reason

)

of such contract, as the court orders. 45 Viet. chap. 23,

see, TR.

70. All contracts or conveyances made and acts done hy
a company, respecting either real or personal property, with
intent |‘I':Ill<lll||’lll|.\' to im|n"|||>. obstruct or 1lv];ll\' its eredi-
tors in their remedies against it, or with intent to defraund
its creditors or any of them,—and so made, done and in-
tended with the knowledge of the person contracting or
acting with the company, whether such person is its creditor
or not,—and which have the effect of impeding, obstructing
or delaying the creditors of their remedies, or of injuring
them, or any of them, shall be null and void. 45 Viet. chap.

23, sec. 73.

71. If any sale, deposit, pledge or transfer is made of
any property, real or personal, by a company in con-
templation of insgolvency under this Act, by way of security
for payment to any creditor,—or if any property, real or
personal, movable or immovable, goods, cffects or valuable
security, are given by way of pavment by such company to
any creditor, wherehy such creditor obtains or will oblain
an unjust preference over the other ereditors, such sale,
deposit, pledge, transfer or payment shall be null and void:
and the subject thereof may be recovered back for the bene-
fit of the estate by the liquidator, in any court of competent
jurisdiction; and if the same is made within thirty days
next before the commencement of the winding up under
this Act, or at any time afterwards, it shall be presumed to
have been g0 made in contemplation of insolvency. 45 Viet.
chap. 23, sec, V4.

The Master in Ordinary is not a Court of competent jurisdiction
for the purposes of this section: Re Sun Lithographing Co., 22 O, R.
57 (1802); Re Ontario Erpress Co., 25 O. R. 247 (1894),

e e Tt
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72. Every payment made within thirty doys next before
the commencement of the winding up under this Act vy a
company unable to meet its engagements in full, to a person
knowing such inability, or having probable cause for be-
lieving the same to exist, shall be void, and the amount paid
1ay be recovered back by the liguidator by suil or action
i any court of competent jurisdiction: but il any valuable
security is given up in consideration of such payment, such
security or the value thereof shall be restored to the credi-
tor upon the return of such payment. 45 Viet chap. 23

’

A fair transaction by a bank after suspension will be upheld
Exchange Bank v, Stinson, 8 O, R. 667 (1885). Where a depositor
gave his cheque to a debtor of a suspended bank, which the bank
accepted for the debtor's notes maturing, no action lies against the
depositor as he has received nothing from the bank: Eechange Bank

v. Counsell, 8 O, R. GT3 (1885); 1bid v. Stinson, supra.

73. When a debt due or owing by the company has been
transferred within the time and under the cireumstances
in the next preceding section mentioned, or at any time
afterwards, to a contributory who knows or has probable
cause for believing the company to be unable to meet its
engagements, or in contemplation of its insolvency under
this Aet, for the purpose of enabling such contributory to
set up, by way of compensation or set-off, the debt so trans-
ferred, such debt shall not be set up by way of compensa-
tion or set-off against the claim upon such contributory. 45
Viet. chap. 23, sec. 76.

This section ;||||v|it-.~ to all persons indebted or liable
in any way to the company, in the same manner and to the
game extent as it applies to contributories, 52 Viet. chap.

]

APPEALS.

74. Any person dissatisfied with an order or decision of
the court or a single judge in any proceeding under this
Act may, by leave of a judge of the court, appeal therefrom,
if the question to be raised on the appeal involves future
rights, or if the :Vl'l]l'l‘ or decigion is likely to affect other
cases of a similar nature in the winding up proceedings, or
if the amount involved in the appeal exceeds five hundred
dollars:
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2. Such appeal shall lie,—
In Ontario, to the Court of Appeal for Ontario; ‘
In Quebee, to the Court of Queen’s Beneh

In any of the other Provinces, and in the North-West
Territories, to the full court:

3. In the district of Keewatin any person dissatisfied
with an order or decizion of the court or a single judge, in
any proceeding under this Act may, by leave of a judge of
the Supreme Court of Canada, appeal therefrom to the Su-
preme Court of Canada:

1. All appeals shall be regulated, as far as possible, ac-
cording to the practice in other cases of the court appealed
to: but no such appeal shall be entertained unless the ap-
pellant has, within fourteen days from the rendering of the
order or decision, or within such further time as the court
appealed from allows, taken proceedings therein to perfect
his appeal, nor unless, within the said time, he has made a
deposit or given sufficient security, according to the practice
of the court that he will duly prosecute the said appeal and
pay such damages and costs as may be awarded to the re-
spondent. 45 Viet. chap. 3, sec. 78, part,-and sec. 79; 39
Viet. chap. 25, sec. 16.

An appeal lies from the decision of a Judge directing the wind-
ing up under this Act of a company which was being wound up
under the Ontario Act: Re Union Fire Ins. Co., 13 Ont. A, R. 268
(1886).

75. 1f the party appellant does not proceed with his ap-
peal, according to the law or the rules of practice, as the
case may be, the court appealed to, on the application of
the respondent, may dismiss the appeal, with or without
costs. 45 Viet. chap. 23, sec. 80.

76. An appeal shall lie to the Supreme Court of Canada,
by leave of a judge of the said Supreme Court, from the
judgment of the Court of Appeal for Ontario, the Court of
Queen’s Bench in Quebee, or the full court in any of the
other Provinces or in the North-West Territories, as the
case may be, if the amount involved in the appeal exceeds
two thousand dollars. 45 Vict. chap. 23, sec. 78, part.
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77. The powers conferred hy this Aet upon the court
may, alll\jw'l to the iIHn';II in this Act l»l'n\ll|ml for, he
exercised by a single judge thereof: and such powers may
be exercised in chambers, either during term or in vacation:

2. [ After a winding-up order is made, the court may
{rom time to time, by order of reference, refer and delegate,
according to the practice and procedure of such court, to
any officer of the court, any of the powers conferred upon
the court by this Act, or any Act amending the same, 10
such court may seem meet, subject to an appeal according
to the practice of the court in like cases.] 52 Viet. chap

32, sec. R0.

The Master has the same jurisdiction to try claims for un
lignidated damages arising from breach of contract as he would
ition proceeding:  Clarke v. Union Fire Insur-
(IS84).——"The Master in Chambers cannot

have in an administ
ance Co,, 0 I’ 1Y, ¢

refer or delegate matters to the Master in Ovdinary: Re Queen City
Refining Co,, 10 Pr. R, 415 (1884); Re Joseph Hall Manufacturing Co.,

10 Pr. R, 485 (1884).——The Court has not power to refer the ap-

pointment of a liguidator to the Muaster: Re Union Fire Insurance |
Co., 13 Ont. A, R. 268 (1885),——A winding-up order having been ‘
made and a lignidator appointed, subsequent proceedings may 1 ‘

referred to the Master: Ibid, 16 Ont. A. R. 161 (1880). A claim
was made for rent. The liguidator contended that the conveyance
of the demised premises to the elaimant was a fraudulent prefer-

ence and that the alleged

was never executed. It was held
that the Master had no jurisdiction to adjudicate upon this con-
tention, but that the liguidator should be left to proceed by action
under section 11:  Re Sun Lithographing Co., 22 0. R. 57 (1802),——~
The Master is not a competent tribunal to decide questions of fraud-
ulent transfer: Re Ontario Express Co. and Molsons Bank Claim, -

> 0. R. 247 (1804).—A judge in chambers may make a winding-up
f ! order: Re Toronto Brass Co., 18 Ont. P, R. 248 (1808). A loeal
{ judge of the Supreme Court has no jurisdiction to make a wind-

ing-up order: Re Kootenay Brewing Co., T B. O. R. 131 (1808).

o AR N,

78. [Every order of the court or judge for the payment
of money or costs, charges or expenses made under this Act

)
:[ shall be deemed a judgment of the court, and may be en-
o forced against the person or goods and chattels, lands and
s tenements of the person ordered to pay, in the manner in
s v which judgments or decrees of any superior court obtained

. in any suit may bind lands or be enforced in the province
where the court making the same is situate,
M'L.B.A. 21
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2. The practice from time to time in force in the su-
perior courts or in any superior court in the province where
any such order is made, with respect to the discovery of
assets of judgment debtors, shall be applicable to and may
be availed of in like manner for the discovery of the assets
of any person who by such order is ordered to pay any
money or costs, charges or expenses.] 58-59 Viet, chap. 18,
sec. 1.

79. Debts due to any person againgt whom such order
for the payment of money, costs or expenses has been ob-
tained, may be attached and garnisheed in the same manner
as debts due to a judgment debtor may be attached and
garnisheed by a judgment creditor in any province where
the attachment and garnishment of debts is allowed by
law. 46 Viet. chap. 23, sec. 2.

80. In any action, suit, proceeding or contestation under
this Act, the court may order the issue of a writ.of sub-
peena ad testificandum or of subpcena duces tecum, command-
ing the attendance, as a witness, of any person who is within
Canada. 45 Vict. chap. 23, sec. 81.

81. The court may, after it has made a winding-up
order, summon before it or before any person named by it,
any officer of the company or person known or suspected to
have in his possession any of the estate or effects of the
company, or supposed to be indebted to the company, or
any person whom the court deems capable of giving infor-
mation concerning the trade, dealings, estate or effects of
the company; and the court may require any such officer
or person to produce any book, paper, deed, writing or other
document in his custody or power relating to the company:

2. If any person so summoned, after being tendered a
reasonable sum for his expenses, refuses, without a lawful
excuse, to attend at the time appointed, the court may
cause such person to be apprehended and brought up for
examination; but in cases in which any person claims any
lien on papers, deeds, writings or documents produced by
him, such production shall be without prejudice to such
lien, and the court shall have jurisdiction in the winding
up, to determine all questions relating to such lien. 45

Vict. chap. 23, sec. 82.
82. The court or the person so named may examine

upon oath, either by word of mouth or upon written inter-
rogatories, any person appearing or brought up in manner
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aforesaid, concerning the affairs, dealings, estate or effects
of the company, and may reduce to writing the answers of
any such person, and require him to subscribe the same; and
¥ such person, without lawful excuse, refuses to answer the
questions put te him, he shall be liable to be punished as
for contempt of court. 45 Viet. chap. 23, sec. 83.

83. When, in the course of the winding-up of the busi-
ness of a company under this Act, it appears that any past
or present director, manager, liquidator, receiver, employee
or officer of such company has misapplied or retained in his
own hands, or become liable or accountable for any moneys
of the company, or been guilty of any misfeasance or breach
of trust in relation to the company, the court may, on the
application of any liquidator, or of any creditor or contri-
butory of the company, notwithstanding that the offence
is one for which the offender is criminally liable, examine
into the conduct of such director, manager, liquidator, re-
ceiver, officer or employee, and mmp--l him to repay any
moneys so misapplied or retained, or for which he has be-
come liable or accountable, together with interest, at such
rate as the court thinks just, or to contribute such sums
of money to the assets of the company, by way ufmmp. nsa-
tion in respect of such misapplication, retention, misfeas-
ance or breach of trust, as the court thinks fit. 45 Viet.
chap. 23, sec. 84; 47 Viet. chap. 39, sec. 6.

84. The courts of the various provinces, and the judges
of the said courts respectively, shall be auxiliary to one
another for the purposes of this Act: and the winding up
of the business of the company or any matter or proceed-
ing relating thereto may be transferred from one court to
another with the concurrence, or by the order or orders,
of the two courts, or by an order of the Supreme Court
of Canada. 45 Viet. chap. 23, sec. 86.

85. When any order made by one court is required to
be enforced by another court, an office copy of the order
so made, certified by the clerk or other proper officer of
the court which made the same, and under the seal of such
court, shall be produced to the proper officer of the court
required to enforce the same, and the production of such
copy shall be sufficient evidence of such order having been
made; and thereupon such last mentioned court shall take
such steps in the matter as are requisite for enforcing such
order, in the same manner as if it was the order of the
court enforcing the same. 45 Viet. chap. 23, sec. 87.
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86. The rules of procedure, for the time being, as to
amendments of pleadings and proceedings in the court,
shall apply, as far as practicable to all pleadings and pro-
ceedings under this Act; and any court before which such
proceedings are being carried on shall have full power
and authority to apply the appropriate rules as to amend-

23, see. B8, part,

5 Viet. chap. 2

ments of the procecdings.

87. No pleading or proceeding shall be void by reason
of any irregularity or defanlt which may be amended or
disregarded under the rules and practice of the court. 45

Viet. chap. 23, sec. 88, part.

88. Every affidavit, affirmation or declaration required
to be sworn or made under the provisions or for the pur-
poses of this Act, or to be used in the court in any pro-
ceeding under this Aet, may be sworn or made in Canada
before a liquidator, judge, notary public, commissioner for
taking affidavits or justice of the peace: and out of Can-
ada, before any judge of a court of record, any commis-
sioner for taking affidavits to be used any court in Can-
ada, any notary public, the chief mi icipal officer of any
town or city, any British consul o e-consul, or any per-
son authorized by or under an ute of Canada, or of
any Province, to take affidavits Viet. chap. 23, sec. 89,

89. All courts, judges, justices, commissioners and per-
sons acting judicially shall take judicial notice of the seal,
or stamp or signature, as the case may be, of any such
court, judge, notary public, commissioner, justice, chief
municipal officer, consul, vice-consul, liquidator or other
person attached, appended or subseribed to any such affi-
davit, affirmation or declaration, or to any other document
to be used for the purposes of this Aet. 45 Viet. chap. 23,
see. 90,

90. Any powers by this Act conferred on the court are
in addition to, and not in restriction of any other powers
subsisting either at law or in equity, of instituting proceed-
ings againgt any contributory, or the estate of any con-
tributory, or against any debtor of the company, for the
recovery of any call or other sums due from such contribu-
tory or debtor, or his estate: and such proceedings may be
instituted accordingly. 45 Viet. chap. 23, sec. 92.

91. All costs, charges and expenses properly incurred
in the winding up of a company, including the remuneration
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of the liquidator, shall be payable out of the assets of the
company, in priority to all other claims. 45 Viet. chap. 23,
see. U3,

92. In Ontario, the judges of the High Court of Justice;
in Quebee, the judges of the Court of Queen’s Beneh; and
in the other provinees the judges of the court, or a major-
ity of the jlnl;{t‘~ in each case, of whom the chiel justice
shall be one, from time to time may make and frame and
settle the forms, rules and regulations to be followed and
observed in proceedings under this Act, and may make rules
as to the costs, fees and charges which shall or may be had,
taken or paid in all such cases by or to attorneys, solicitors
or counsel, and by or to officers of courts, whether for the
ofticers or for the Crown, and by or to gheriffs, or other per-
song, or for any service performed or work done under
this Act. 45 Viet. chap. 23, sec. 97,

93. Until such forms, rules and regulations are made,
the various forms and procedures, including the tariff of
costs, fees and charges in cases under this Act, unless other-
wise specially provided, shall, as nearly as may be, be the
same as those of the court in other cases. 45 Viet. chap.

UNCLAIMED DIVIDENDS,

94. All dividends deposited in a bank and remaining
unclaimed at the time of the final winding up of the busi-
ness of the company, shall be left for three vears in the
bank where they are deposited, subject to the claim of the
person entitled thereto,—and if still unclaimed, shall then
be paid over by such bank, with interest acerued thereon, to
the Minister of Finance and Receiver-General,—and, if
afterwards duly claimed, shall be paid over to the persons
entitled thereto. 45 Viet. chap. 23, sec. 91,

See Hogaboom v. Receiver-General of Canada, 28 S, O, R, 102
(1807).

OFFENCES.

95. Every person who, with intent to defraud or deceive
any person, destroys, mutilates, alters or falsifies any book,
paper, writing or security, or makes or is privy to the mak-
ing of any false or fraudulent entry in any register, hook
of account or other document belonging to the company, the
business of which is being wound up under this Act, is guilty
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of a misdemeanor and liable to impriscnment in the peni-
tentiary for any term not less than two years, or to impris-
onment in any gaol or place of confinement for any term
less than two years, with or without hard labor. 45 Vict.
chap. 23, sec. 85.

An officer or employee of the company guilty of snch an offence
is liable to seven years' imprisonment: Criminal Code, 1802, sec, 364,

96. When a winding-up order is made, if it appears in
the course of such winding-up that any past or present
director or manager, officer or member of the company is
guilty of any offence in relation to the company for which
he is criminally liable the court may, on the application of
any person interested in such winding-up, or of its own
motion, direct the liquidator to institute and conduct a pro
secution or prosecutions for such offence, and may order
the costs and expenses to be paid out of the assets of the
company. 45 Vict. chap. 23, sec. 95.

PROVISIONS APPLICABLE TO BANKS,

97. The provisions of sections ninety-eight to one hun-
dred and four, both inclusive, apply to banks only, not in-
cluding savings banks. 45 Viet. chap. 23, sub-title.

98. In the case of a bank, the application for a wind-
ing-up order shall be made by a creditor for a sum of not
less than one thousand dollars, and the court shall, before
making the order, direct a meeting of the shareholders
of the bank and a meeting of the creditors of the bank to
be summoned, held and conducted as the court directs, for
the purpose of ascertaining their respective wishes as to the
appointment of liquidators. 47 Viet. chap. 39, sec. 7, part.

99. The court may appoint a person to act as chairman
of the meeting of shareholders, and in default of such
appointment, the president of the bank or other person
who usually presides at a meeting of shareholders, shall pre-
gide; the court may also appoint a person to act as chair-
man of the meeting of creditors, and in default of such
appointment, the creditors shall appoint a chairman. 47
Vict. chap. 39, sec. 7, part.

100. Tn taking a vote at such meeting of shareholders,
regard shall be had to the number of votes conferred hy
law or by the regulations of the bank on each shareholder
present or represented at such meeting: and in the case of
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creditors, regard shall be had to the amount of the debt
due to each creditor. 47 Viet. chap. 39, sec. 7, part.

101. The chairman of each meeting shall report the
result thereof to the court, and if a winding-up order is
made, the court shall appoint [one or more liguidators, not
exceeding] three liquidators, to be selected in its discretion,
after such hearing of the parties as it deems expedignt,
from among the persons nominated by the majorities and
minorities of the shareholders and creditors at such meet-
ings respectively. 47 Viet. chap. 39, sec. 7, part; 52 Vict.
chap. 32, sec. 7.

It is desirable that disinterested persons should be appointed.
Where the double liability of a bank is likely to be called up, the
nominee of the creditors is naturally to be preferred to that of the
shareholders: Re Central Bank, 15 O. R. 309 (1887). The English
cases under the Winding-up Aet lay down rules which it is desir-
able to follow. Other things being equal, the Court will adopt the
recommendation of those most interested in the liguidation. Where
a company was being wound up by the sheriff of the county under
the Ontario Act, and the assets, books, ete., were there, the Court
appointed him liguidator on the nomination of the body of ereditors
over an accountant outside the county proposed by the petitioning
creditor: Re Alpha 0il Co., 12 Pr. R. 298 (I1887). The judge ap-
pointed the nominees of the creditors as liquidators of the insolvent
bank, the creditors objecting to the nominees of the shareholders
on the ground that they were shareholders, and, as such, their
interests were opposed to the purpose of the proceeding. On appeal
the Court was equally divided as to whether the order should be
sustained or set aside: Re Bank of Liverpool, 22 N, 8. 07 (1889).
There is nothing in the Aect requiring both creditors and sharehold-
ers to be represented on the board of liguidatc Forsyth v. Bank of
Nova Scotia: Re Bank of Liverpool, 18 8. C. Can. T07 (1800). The
Court is confined to a selection between the persons nominated at
these meetings; but is not bound to accept the choice of the ma-
jority; it must exercise its own diseretion, If the ereditors and
shareholders differ and the bank be solvent, the nominees of the
latter will be preferred, other things being equal. If the bank be
insolvent, or its position doubtful, the wishes of the creditors will
have particular regard. It is important that the chief liquidator
should have experience in banking. It is undesirable to appoint a
debtor of the bank, even if it holds securities, if these be at all
doubtful: Re Commercial Bank of Manitoba, 9 Man. 342 (1803).

102. [If no one has been o nominated, the liquidator
or liquidators shall be chosen by the court.] 52 Vict. chap.
32, sec. 18.
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103. The liquidators shall ascertain, as nearly as pos-
gible, the amount of notes of the bank intended for circula-
tion and actually outstanding, and shall reserve, until the
cxpiration of at least two years after the date of the wind-
ing-up order, or until the last dividend, if that is not made
until after the expiration of the said time, dividends on
such part of the said amount in respect of which claims
are not filed; and if claims are not filed and dividends ap-
plied for in respect of any part of the said amount before
the period herein limited, the dividends so reserved shall
form the last or part of the last dividend. 45 Viet. chap.
23, sec. 104,

104. Publication in the “Canada Gazette” and in the
official gazette of each province of Canada, and in two news-
papers issued at or nearest the place where the head office
of a bank is situate, of notice of any proceeding of which,
under this Act, creditors should be notified, shall be suffi-
cient notice to holders of bank notes in circulation; and
if the head office is situate in the Province of Quebee, one
of the newspapers in which publication is to be made shall
be a newspaper published in English and the other a news-
paper published in French. 45 Vict. chap. 23, sec. 105,

PROVISIONS APPLICABLE TO LIFE INSURANCE COMPANIES.

105. The provisions of sections one hundred and six
to one hundred and fourteen, both inclusive, apply only to
life ingurance companies, and to insurance companies doing
life and other insurance, in so far as relates to the life in-
gurance business of such companies. 45 Viet. chap. 23,
sub-title,

106. Except in the cases provided for in the thirty-
gecond and thirty-third sections of “The Insurance Act,”
a company shall be liable to be dealt with in the manner
herein preseribed for the case of insolvency, whenever its
license has expired or been withdrawn under the said Act,
and has not been renewed within thirty days after such
expiry or withdrawal. 40 Vict. chap. 42, sec. 15, part.

-

107. In case of the insolvency of any company, the de-
posits of such company held by the Minister of Finance and
Receiver-General and the assets held by the trustees under
“The Insurance Act,” shall be applied pro rata towards the
discharge of all claims of policy holders in Canada duly
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authenticated against such company. 40 Viet. chap. 42,
sec. 15, part; 45 Viet. chap. 23, see. 107,

108. Upon the insolvency of any such company and the
making of a winding-up order under this Act, the policy
holders in Canada shall be entitled to claim for the full
net values of their several policies at the time of the wind-
ing-up order (including bonus additions and profits acerued),
less any amount previously advanced by the company on
the security of the poliey, and such claims shall rank with
judgments obtained and claims matured on Canadian poli-
cies, in the distribution of the assets.

2. [The liquidator may require the superintendent of
insurance to value or to procure to be valued under his
supervision the policies before mentioned, such valuation to
be made on the basis prescribed in the Insurance Act; and
the expenses of such valuation, at a rate of three cents for
each policy or bonus addition so valued shall be retained
by the Minister of Finance and Receiver-General from the
securities held by him.] 62-63 Viet. chap. 43, scc. 6.

3. Upon the completion by the liquidator of the state-
ment to be prepared by him of all judgments against the
company upon policies in Canada, and of all claims upon
policies matured or outstanding as aforesaid, the court shall
cause the securities held by the Minister of Finance and Re-
ceiver-General for such company, and the assets held by
the trustees provided in “ The Insurance Act,” or any part
of them, to be sold or realized in such manner and after
such notice and formalities as the court appoints:

4. The proceeds thereof, after paying expenses incurred,
shall, except in so far as they have been applied, under
this Act, to effect a re-insurance of policies, be distri-
buted pro rata amongst the claimants according to such
statement: and if the said proceeds are not sufficient to
cover in ‘full all claims recorded in the statement, such
policy holders shall not be barred from any recoarse they
have, either in law or equity, against the company issuing
the policy or against any shareholder or director thereof,
other than for a share in the distribution of the proceeds
above mentioned, or in any distribution of the general prop-
erty and assets of the company, other than the deposit and
the assets vested in trustees:

Sub-section 5 was repealed by section 7 of the Winding-up
Amendment Act, 1899,
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109. Whenever the company or the liquidator or the
holder of the policy or contract of insurance exercises any
right, which it or he has, to cancel the policy or contract,
the holder shall be entitled to claim as a creditor for the
sum which, under the terms of the policy or contract, is
due to him upon such cancellation. 45 Vict. chap. 23, sec.
108, part.

110. The liquidator shall, without the filing of any claim,
notice or evidence, or the taking of any action by any per-
son, make a statement of all the persons appearing, by the
books and records of the officers of the company, to be
creditors or claimants under the two sections next preced-
ing, and of the amounts due to each such person there-
under, and every such person shall be collocated and ranked
as and shall be entitled to the ‘rights of a creditor or claim-
ant for such amount, without filing any claim, notice or
evidence, or taking any action; but any such collocation
may be contested by any person interested, and any person
who is not collocated or who is dissatisfied with the amount
for which he is collocated, may file his own claim:

2. A copy of such statement, certified by the liquidator,
shall forthwith, after the making of such statement, he
filed in the office of the superintendent of insurance at
Ottawa; and notice of such filing shall forthwith be given
by the liquidator by notice in the Canada Gazette and in
the official Gazette of each Province of Canada, and in two
newspapers issued at or nearest the place where the head
office in Canada of the company is situate; and the liquida-
tor shall also, forthwith, send by mail, prepaid, a notice
of such filing to each creditor named in the statement,
addressed to the addresses in Canada of such creditors, as
far as the same are known, and in the case of foreign credi-
tors, addressed to the addresses of their representatives or
agents in Canada, as far as the same are known. 45 Vict.
chap. 23, sec. 109.

111. The holder of a policy or contract of life insur-
ance, upon which a claim accrues after the date of the
winding-up order and before the expiration of thirty days
after the filing, in the office of the superintendent of insur-
ance, of the statement referred to in the next preceding
section, shall be entitled to claim as a creditor for the
full net amount of such claim—less any amount pre-
viously advanced by the company on the security of the
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policy or contract; and the said statement and the dividend
sheet shall, if necessary, be amended accordingly:

2. No claim which accrues after the e.piration of the
thirty days above mentioned, shall rank upon the estate
unless and until there is sufficient to pay all creditors in
full. 45 Viet. chap. 23, sec. 110,

112. 1f, before the expiration of the thirty days here-
inbefore mentioned, the holder of a policy or contract of
hife insurance, on which a claim has not acerued, signifies,
in writing, to the liquidator, his willingness to accept an
insurance in some other company for the amount which can
be secured by the dividend on his claim to which such
holder is or may become entitled, the liquidator may, with
the sanction of the court, effect for such holder an insur-
ance to the amount aforesaid in another company or com-
panies, approved of by the superintendent of insurance,
and may apply to that purpose the dividend on his claim to
which such holder is or may become entitled; but such in-
gurance shall be effected only as part of a geneMl scheme
for the assumption, by some other company or companies,
of the whole or part of the outstanding risks and liabilities
of the insolvent company. 45 Viect. chap. 23, sec. 111,

113. If the company is licensed under “ The Insurance
Act,” the liquidator shall report to the superintendent of
insurance once in every six months, or oftener as the super-
intendent requires, on the condition of the affairs of the
company, with such further particulars as the superinten-
dent requires. 45 Vict. chap. 23, sec. 112.

114. Publication in the Canada Gazette and in the offi-
cial Gazette of each province of Canada, and in two news-
papers issued at or nearest the place where the head office
in Canada of an insurance company is situate, of notice of
any proceeding of which, under this Aect, creditors should
be notified, shall be sufficient notice to holders of policies
or contracts of insurance in respect of which no notice of
claim has been received. 45 Vict. chap. 23, sec. 106,

PROVISONS APPLICABLE TO INSURANCE COMPANIES OTHER
THAN LIFE INSURANCE COMPANIES,

115. The following provisions of this Act, apply only
to insurance companies other than life insurance compan-
ies, and to insurance companies doing life and other insur-
ance, in so far as relates to the insurance business of such
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companies which is not life insurance business. 45 Viet.
chap. 23, sub-title.

116. Any company shall be deemed insolvent upon its
failure to pay any undisputed claim arising, or loss in-
sured against, in Canada, upon any policy held in Canada,
for the space of sixty days after becoming due, or, if
digputed after final judgment and tender of a legal valid
discharge,—and (in either case) after notice thereof to the
Minister of Finance and Receiver-General:

2. Provided, that in any case when a claim for loss is
by the terms of the policy payable on proof of such loss,
without any stipulated delay, the notice to the Minister of
Finance and Receiver-General under this section shall not
be given until after the lapse of sixty days from the time
when the claim becomes due. 38 Viet. chap. 20, sec. 16,
part.

117. Amy deposit held by the Minister of Finance and
Receiver-General for policy holders, shall be applied pro
rata towards the payment of all claims duly authenticated
against such company, upon or in respect of policies issued
to policy holders in Canada. 38 Viet. chap. 20, sec. 16,
part; 45 Viet. chap. 23, sec. 114, part,

118. Holders of policies or contracts of insurance on
which no claim has accrued at the time the winding-up
order is made, shall be entitled to claim as creditors, for
a part of the premium paid, proportionate to the period
of their policies or contracts respectively unexpired at the
date of the winding-up order: and such return or unearned
premium shall rank with judgments obtained and claims
accrued, in the distribution of the assets:

2. Upon the completion of the statement to be pre-
pared by the liquidator under this Act, the court shall
cause the securities held by the Minister of Finance and
teceiver-General for such company, or any part of them,
to be sold in such manner and after such notice and
formalities as the court appoints; and the proceeds thereof,
after paying expenses incurred, shall (except in so far
as they have been applied under this Act to effect a re-
insurance of the policies) be distributed pro rafa amongst
the claimants according to such statement; and if the pro-
ceeds are not sufficient to cover in full all claims recorded
in the statement, such policy holders shall not be barred
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from any recourse they have either at law or in equity
against the company issuing the policy, other than that for
a share in the distribution of the proceeds of the securities
held for such company by the Minister of Finance and
Receiver-General :

3. Whenever the company or the liquidator, or the
]th'l' of l|11- lmliv_\‘ or contract of Insurance exercises any
right which it or he has to cancel the policy or contract,
the holder shall be entitled to claim as a ereditor for the
sum which, under the terms of the policy or contract, is
due to him upon such cancellation. 38 Viet. chap. 20, se
17, part: 45 Viet. chap. 23, see. 115, part.

119. The liquidator shall, without the filing of any
clzim, notice or evidence, or the taking of any action by
any person, make a statement of all the persons appearing,
by the books and records of the officers of the company,
to the ereditors or claimants under the next preceding see
tion, and of the amounts due to each such person there
under; and every such person shall be collocated and ranked
as and shall be entitled to the rights of a creditor or claim-
ant for such amount, without filing any claim, notice or
evidence, or taking any action; but any such collocation
may be contested by any person interested, and any person
not collocated or dissatisfied with the amount for which he
is collocated, may file his own claim:

2. A copy of such statement, certified by the liquidator
shall, forthwith after the making of such statement, he
filed in the oflice of the superintendent of insurance, af
Ottawa, and notice of such filing shall be forthwith given
by the liquidator by notice in the Canada Gazette, and in
the official Gazette of each province of Canada, and in two
newspapers issued at or nearest the place where the head
office in Canada of the company is situate; and the liquida-
tor shall also forthwith send by mail, pre-paid, a notice of
such filing to each creditor named in the statement, ad-
dressed to the addresses in Canada of such creditors, as
far as the same are known—and in the case of foreign
creditors, addressed to the addresses of their representa-
tives or agents in Canada, as far as the same are known.
45 Vict. chap. 23, sec. 116.

120. The holder of a policy or contract of insurance,
other than life insurance, upon which a claim acerues after
the date of the winding-up order, and before the expir-
ation of thirty days after the filing, in the office of the
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superintendent of insurance, of the statement referred ta in
the next preceding section, shall be entitled to claim, as a
creditor, for the full net amount of such claim; and the said
statement and the dividend sheet shall, if necessary, be
amended accordingly:

2. No claim which acerues after the expiration of the
thirty days hereinbefore mentioned, shall rank upon the
estate, unless and until there is sufficient to pay all credi-
tors in full. 45 Viet. chap. 23, sec. 117.

121. Before the expiration of the thirty days apove men-
tioned, the liquidator may, with the sanction of the court,
arrange with any incorporated insurance company, approved
of for such purpose by the superintendent of insurance, for
the re-insurance by such company of the outstanding risks
of the insolvent company, and for the assumption by such
company of the whole or any part of the other liabilities
of the insolvent company; and in case of such arrangement
the liquidator may pay or transfer to such company, such
of the assets of the insolvent company as may he agreed
on as the consideration for such re-insurance or assumption,
and in such case the arrangement for re-insurance shall be
in lieu of the claim for unearned premium: Provided al-
ways, that any remaining assets of the insolvent company
shall be retained by the liquidator as a security to the credi-
tors for the payment of their claims, and shall, if necessary,
be so applied, and shall not be returned to the company,
except on the order of the court after the satisfaction of
such claims. 45 Vict. chap. 23, sec. 118.

122. If the company is licensed under “The Insurance
Act,” the liquidator shall report to the superintendent of
insurance once in every six months, or oftener, as the
superintendent requires, on the condition of the affairs of
the company, with such further particulars as the super-
intendent requires. 45 Viet. chap. 23, sec. 119,

123. Publication in the Canada Gazette, and in the offi-
cial Gazette of each province of Canada, and in two news-
papers issued at or nearest the place where the head office
of an insurance company is situate, of notice of any pro-
ceeding of which, under this Act, creditors are to be noti-
fied, shall be sufficient notice to holders of policies or con-
tracts of insurance, in respect of which no notice of claim
has been received. 45 Vict. chap. 23, sec. 113.
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52 VICTORIA, CHAPTER 32

An Act to amend “The Winding-up Act,” chapter one
hundred and twenty-nine of the Revised Statutes.

[Assented to 16th April, 1889.]

l ER Majesty, by and with the advice and consent of
the Senate and House of Commons of Canada, enacts
as follows:—

SHORT TITLE,

1. This Act may be cited as “ The Winding-up Amend-
ment Act, 1889.”

INTERPRETATION.

2. The expressions mentioned in section two of “The
Winding-up Act” whenever they occur in this Act, have
the meaning assigned to them respectively by the said sec-
tion two; and this Act shall be read with and construed
as forming part of “ The Winding-up Act.”

APPLICATION OF ACT.

3. This Act applies to all corporations incorporated by
or under the authority of an Act of the Parliament of Can-
ada or by or under the authority of any Act of the late
Province of Canada, or of the Provinces of Nova Scotia,
New Brunswick, Prince Edward Island or British Colum-
bia, and whose incorporation and the affairs whereof are
subject to the legislative authority of the Parliament of
Canada:

There is no clashing between this section and section 3 of the
Winding-up Act, R, 8, C, chap, 120, This provides for the volun-
tary winding up of these companies at the instance of shareholders;
the other for the compulsory liguidation of companies on the appli-
cation of creditors: Re Ontario Bolt & Forge Co., 25 O, R. 407 (1804).
~——A company incorporated under the Companies Act, 18090 (B, C.)
may be put into compulsory liguidation and wound up under this
Act: Re B. C. Iron Works Co., 6 B. C. R. 536 (1809).

2. This Act does not apply to railway or telegraph
companies or to building societies which have not a capital
stock [de jure or de facto]. 62-63 Vict. chap. 43, sec. 5.
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WINDING UP,

4. The court may make a winding-up order:—

(a¢) Where the period, if any, fixed for the duration
of the company by the Act, charter or instrument of incor-
poration has expired; or where the event, if any, has occur-
red, upon the occurrence of which it is provided by the Act
or charter or instrument of incorporation that the company
is to be dissolved;

(b) Where the company at a special meeting of share-
holders called for the purpose has passed a resolution re-
quiring the company to be wound up;

(¢) When the company is insolvent within the meaning
of “The Winding-up Act”;

(d) When the capital stock [de jure or de facto] of
the company is impaired to the extent of twenty-five per
cent. thereof, and when it is shown to the satisfaction of
the court that the lost ml[vil:ll will not Iikt'IA\' be restored
within one year;

(¢) When the court is of opinion that it is just and equit-
able that the company should be wound up.

5. The application for such winding-up order may, in
the cases mentioned in paragraphs (a), (b)) and (¢) of the
next preceding section, be made by the company or by a
ghareholder, and in the other cases mentioned in the said
section, the application may be made by a ghareholder hold-
ing shares in the capital stock [de jure or de facto] of the
company to the amount of at least five hundred dollars.

8. Such application shall be by petition to the court
in the province where the head office of the company is sit-
uated, or where the chief place of husiness in Canada is
situated, if the head office is not in Canada.

7. The powers of the court in respect to such applica-
tion and the subsequent proceedings thereon shall be the
same as nearly as may be as if the application were made
by a creditor under the provisions of “The Winding-up
Act.”

8. 1If the company opposes the application on the ground
that it has not become insolvent, or that its suspension or
default was only temporary, and was not caused by any de-
ficiency in its assets, or that the capital stock [de jure or
de facto] is not impaired to the extent aforesaid, or that
such impairment does not endanger the capacity of the
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company to pay its debts in full, or that there is a pro-
bability that the lost capital will be restored within a year
or within a reasonable time thercafter, and shows reason-
ablc cause for believing that such opposition is well founded,
the court, in its discretion, may, from time to time, ad-
journ proceedings upon such application, for a time not
exceeding six months from the date of the application, and
may order an accountant or other person to inquire into
the affairs of the company and to report thereon within a
period not exceeding thirty days from the date of such
order.

9. Sections eleven and twelve of “The Winding-up Act
extend to an order made under the next preceding sec-
tion of this Act.

10. The following sections of this Act apply in every
case in which a winding-up order is made, whether under
“The Winding-up Act” or this Act.

11. The court may, by any order made after the wind-
ing-up order and the appointment of a liquidator, dispense
with notice to creditors, contributories, shareholders, or
members of the company as required by the said Act,
where in its discretion such notice may properly be dis-
pensed with,

12. The court may provide by any order subsequent to
the winding-up order, that the liquidator may exercise any
of the powers conferred upon him by the said Act or this
Act, without the sanction or intervention of the court; and
where a provisional liquidator is appointed it may limit
and restrict his powers by the order appointing him.

13. In directing meetings of creditors, contributories,
ghareholders or members of the company to be held as pro-
vided in the said Act, the court may either appoint a per-
son to act as chairman of such meeting, or direct that a
chairman be appointed by the persons entitled to be pre-
sent at such meeting; and in case the appointed chair-
man fails to attend the said meeting, the persons present
at the meeting may elect a chairman qualified, who shall
perform the duties prescribed by the said Act.

14, The liquidator may give notice in writing to credi-
tors who have sent in their claims to him, or of whose
claims he has notice, and whose claims he considers should
not be allowed without proof, requiring such ecreditors to
attend before the court on a day to be named in such notice,

M'L.B.A, 22
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and prove their claims to the satisfaction of the court; and
the court may allow or disallow the said claims; and in case
any creditor does not attend in pursuance of such notice
his claim shall be disallowed, unless the court sees fit to
grant further time for the proof thercof. 55-56 Viet. chap.
28, sec. 1.

15. Section sixty-seven of the said Act is hereby amended
by inserting after the word “ Any ™ in the first line of the
said section the word “liquidator.”

16. Section seventy-three of the said Act shall apply
to all persons indebted or liable in any way to the com-
pany, in the same manner and to the same extent as it
now applies to contributories.

17. Section one hundred and one of the said Act is
hereby amended by inserting before the words “ three
liquidators ” in the third line of the said section, the words
“one or more liquidators, not exceeding.”

18. Section one hundred and two of the said Act is
hereby repealed and the following is substituted therefor:

“102. If no one has been so nominated, the liquidator
or liquidators shall be chosen by the court.”

19. The court shall have the same power and jurisdic-
tion to cause or allow the service of process or proceedings
under the said Act and this Aet, to be made on persons out
of the jurisdiction of the said court in the same manner,
and with the like effect, as in ordinary actions or suits within
the ordinary jurisdiction of the court, but this provision
s{mll not apply to service made before the passing of this
Act.,

20. Sub-section two of section seventy-seven of the said
Act is hereby repealed, and the following substituted there-
for:—

“2. After a winding-up order is made, the court may,
from time to time, by order of reference, refer and dele-
gate, according to the practice and procedure of such court,
to any officer of the court, any of the powers conferred
upon the court by this Act, or any Act amending the same,
as to such court may seem meet, subject to an appeal,
according to the practice of the court in like cases.”

21. The proceedings under a winding-up order shall be
carried on as nearly as may be in the same manner as an
ordinary suit, action or proceeding within the jurisdiction
of the court.
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5556 VICTORIA, CHAPTER 28,

An Act further to amend “ The Winding-up Act.”
[Assented to 9th July, 1892.]

ER Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts
as follows:—

1. Section fourteen of the Winding-up Amendment Aet,
1889, is hereby amended by inserting in the second line
thereof after the word “him ™ the words *or of whose
claim he has notice.”

2. Whenever a company is being wound up and the
realization and distribution of its assets has proceeded so
far that in the opinion of the court it becomes expedient
that the liquidator should be discharged, and the balance
remaining in his hands of the moneys and assets of the
company can be better realized and distributed by the court,
the court may make an order discharging the liquidator
and for payment, delivery and transfer into court, or to
such officer or person as the court may dircet, of such
moneys and assets, and the same shall be realized and dis-
tributed, by or under the dircetion of the court, among the
persons entitled thereto, in the same way, as nearly as
may be, as if the distribution were heing made hy the
liquidator; the court may likewise make an order directing
how the hooks, accounts and documents of the company and
of the liquidator may be disposed of. and may order that
they be deposited in court or otherwise dealt with as may
be thought fit.

Bee Hogaboom v. Receiver-General, 28 8. C. Can, 192 (1897),

3. This Act may be cited as the Winding-up Amendment
Act, 1892.
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58-59 VICTORIA, CHAPTER 18,

An Act further to amend “ The Winding-up Act.”

[Assented to 22nd July, 1895.]

HEI{ Majesty, by and with the advice and consent of

the Senate and House of Commons of Canada, enacts

as follows:—

8. Section seventy-eight of the Winding-up Act, being
chapter one hundred and twenty-nine of the Revised Stat-
utes, is hereby repealed and the following substituted there-
for:—

“78. Every order of the court or judge for the pay-
ment of money or costs, charges or expenses made under
this Act shall be deemed a judgment of the court, and
may be enforced against the person or goods and chat-
tels, lands and tenements of the person ordered to pay,
in the manner in which judgments or decrees of any supe-
rior court obtained in any suit may bind lands or be enforced
in the province where the court making the same is situate.

“R2. The practice from time to time in force in the
guperior courts or in any superior court in the province
where any such order made, with respect to the dis-
covery of assets of judgment debtors shall be applicable
to and may be availed of in like manner for the discovery
of the assets of any person who by such order is ordered
to pay any money or costs, charges or expenses.”
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62-63 VICTORIA, CHAPTER 43.

An Act further to amend the Winding-up Act.

[Assented to 11th August, 1899.]

LY ER Majesty, by and with the advice and consent of the
Senate and House of Commons of Canada, enacts
as follows:—

1. This Act may be cited as the Winding-up Amendment
Act, 1899,

2. The expressions “company,” “ contributory” and
“court,” wherever they occur in this Act have the mean-
ings assigned to respectively in section 2 of the Winding-up
Act, and this Act shall be read with and construed as form-
ing part of the Winding-up Act, and the Winding-up Amend-
ment Act, 1889,

3. Where any compromise or arrangement is proposed
between a company, which is, at the time of the passing of
this Act or afterwards, in the course of being wound up
either voluntarily, or by or under the supervigion of the
Court, under the provisions of the Winding-up Act or of any
amendment thereto, and the ereditors of the company, or
by and between any such creditors or any class or classes of
such creditors and the company, the Court, in addition to
any others of its powers, may, on the application in a sum-
mary way of any creditor or of the liquidator, order that a
meeting of such ereditors or cl {

8 or classes of creditors
shall be summoned in such manner as the Court shall direct;
and if a majority in number representing three-fourths in
value of such creditors or class or classes of creditors pres-
ent, either in person or by proxy, at such meeting, agree
to any argangement or compromise, such arrangement or
compromise, if sanctioned by an order of the Court, shall
be binding on all such creditors, or on such class or classes
of creditors as the case may be, and also on the liquidator
and contributories of the company.
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4. Secction 8 of the Winding-up Act is hereby amended
by inserting immediately after the word “dollars ” in the
second line thereof the following words: “or a sharcholder
except in the case of banks and insurance corporations,
holding shares in the capital stock of the company, or to
the amount of at least five hundred dollars;” and all com-
panies now being wound up under a winding-up order made
upon the application of a sharcholder holding shares as
aforesaid, are hereby declared to be in the same position
as if the order had also been applied for under the said
section 8 as hereby amended, and had been made in pur-
ance of the provisions of the Winding-up Act, as well as of
the provisions of the Winding-up Amendment Act, 1889,

Section 8 has been amended by the insertion of these words,
ante p. 208,

5. The words “ capital stock ™ where they occur in see-
tion 3 of the Winding-up Act and in section 8 thereof as
hereby amended, and in sections 3, 4, 5 and 8 of the Wind-
ing-up Amendment Act, 1889, ghall mean and be taken {o
have heretofore meant a capital stock either de jure or
de facto.

6. Sub-gection 2 of section 108 of the said Winding-up
Act is hereby repealed and the following sub-section sub-
stituted therefor:—

2. The liguidator may require the Superintendent of
Insurance to value, or procure to he valued under his super-
vigion, the policies before mentioned, such valuation to be
made on the basis preseribed in the Insuranee Act; and
the expenses of such valuation, at a rate of three cents for
each policy or bonus addition so valued shall be retained by
the Minister of Finance and Receiver-General from the
securities held by him.

Section 108 has been amended by the insertion of this sub-
section, ante p. 329,

7. Sub-gection 5 of the said section 108 is hereby re-

pealed.
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Abbreviations, xxxi.
Accountant to sign returns, 190.
Accounts of customers, only directors to inspect, 75.
Action to recover calls, 58, 59, 60,
penalties, 202,
Administration, letters of, on transmission, 68, 69.
Administrator, when personally liable, 72.
Advances on bank notes not recoverable, 83.
for building ships, 143.
Advertisements, defacing notes with, 95.
Advisory Board to curdtor, 286,
Affairs of bank managed by directors, 27.
annual statement of, 73.
Agencies, bank may open, 97.
Agency charges for collection, 181.
Agent, definition of, in sec. 73, 158.
when personally liable, 73.
of bank to enter name on transmission, 68.
banks dealing with, 129.
transferring warehouse receipt, 156.
powers of, under Factors Acts, 158.
Aggregate issue of bank notes, 80, 81.
Agreement to give security, 166, 169.
Aid in building vessels, 136,
Allotment of unsubscribed stock, 50.
Ancillary probate, not required under $500, 189,
Annual meeting, shareholders fix day for, 22, 3L
provisions respecting, 23.
election of directors at, 31, 32, 73.
public notice of, 31.
failure to elect directors at, 34.
statement to be submitted at, 73.
Annual statement and inspection, 73.
details to be contained in, 73.
of unclaimed moneys, 192.
list of shareholders, 191,
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Annulment of charter by Court, 14,
Appeals under Winding-up Act, 319.
Application of Winding-up Act, 295.
Arrear, shareholders in, cannot vote, 49,
Assets, annual statement of, 74,
notes a first charge on, 84,
Dominion claims a second charge on, 84.
Provincial claims a third charge on, 84,
monthly return of, to government, 189,
form of return of, 209,
Assignment of funds, a cheque not, 231, 239.
of shares—See Transfer.
under sec. 74—See Security.
Association—See Canadian Bankers’' Association.
Attorney-General of Canada may sue for penalties, 202,
Auction, forfeited shares to be sold at, 59.
sale of pledged goods at, 177.
Authentication of transmission of shares, 39.

B.

Bailees, banks as, 121,
Ballot, president and vice-president elected by, 32.
shareholders to vote by, 48.
Bank, definition of, 5.
unauthorized use of title, 204,
Bank Act, 1842, 142,
1843, 49.
1850, 138,
1853, 179.
1869, 9.

1861, 1, 9, 152
1866, 1.
1867, 2, 178, 180.

1871, 2, 17, 20, 23, 63, 65, 80, 100, 112 123, 124, 140, 150,
151, 169, 253.

1872, 148, 180

1879, 112, 123.

1880, 2, 8, 80, 284,

1883, 204.

Bank Act Amendment Act, 1900.

summary of provisions, 3.

varehouse receipts, definition, 7, 211.

new schedules, 6.

manufacturer, definition of, 10, 211,

further statements if required, 74, 213.

bank to sell real estate in 7 years, 146,

standing timber, loans on, 160,
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Bank Act Amendment Act, 1900.
form of security under sec. 74, 164, 208,
no ancillary probate under $500, 189,
return of unpaid drafts, ete., 194, 218,
construction and interpretation, 211,
application of Act, 211.
charters continued to 1911, 212,
Bank of B. N. A. and of B. C., 213.
trust estates, amendment as to, 213.
suspended bank not to issue notes, 214,
rate of interest, sec. 54, reduced, 214,
when notes bear interest, 215,
business and powers of the bank, 215.
curator to suspended bank, 218.
appointment, powers, returns, 219,
by-laws of Canadian Bankers' Association, 220,
purchase of assets of a bank, 221,
Schedule A, 207.
Schedule C,—208.
Schedule D, 208.
Bank charters in Canada, xxxiv,
term of, 12
Bank Circulation Redemption Fund, 87.
Bank holidays, 131,
Bank Notes—See Notes.
Bank of British Columbia, application of Act to, 6, 15.
assets purchased by Bank of Commerce, 15.
Bank of British North America, application of Act to, 6, 15, 74,
195.

issue of notes by, 81.
Bank of Nova Scotia, issue of sterling notes, 82,
Bankers' Association—See Canadian Bankers' Association.
Banker’s lien defined, 126,
illustrations of, 127.
Banking in Canada—Introduction, xxxiii.
principles of, xxxviii.
assigned to Dominion by B. N .A. Act, 2.
general business of, 97, 116,
hours, 131.
association using title improperly, 204.
company using title improperly, 204.
house using titie improperly, 204.
institution using title improperly, 204,
Banks to which the Act applies, 5, 10, 206.
first Canadian, xIi.
suspended, application of Act to, 12,
winding up insolvent, 326,

o e
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Banque Jacques Cartier, name changed, 12.
Banque du Peuple, former legislation, 2, 11.
application of Act to, 13, 14, 27.
winding up of, 11, 27.
issue of notes by, 81.
Banque Provinciale, formerly Jacques Cartier, 12
Banque Ville Marie, liquidation of, 11.
Bill of lading, definition of, 9.
banks may acquire, as collateral security, 149,
right of Dominion to legislate respecting, 150.
Ontario and Quebec legislation on, 150.
INlustrations as to, 152,
agent transferring, 156
in possession of, 156,
when bank may acquire, 166,
written promise to give, 156, 169,
exchange of for warehouse receipt, 171.
false statement in, 172
preference over unpaid vendor, 174,
sale of goods covered by, 175.
Bills and notes, discounting of, by bank, 106.
Bills to be binding on bank, 93.
Bills of exchange, bank may deal in, 97.
negotiation of, security taken at time, 166,
what provisions applicable to cheques, 231.
Bills of Exchange Act, Canadian, 94. 100, 103, 107, 108, 110, 116,
120, 131, 167.
Imperial, 227, 231, 246, 249, 252.
Bonds, guarantee, to be given by officers, 41.
cases as to, 42,
of bank, how to be executed, 93.
assignable by indorsement, 93.
of other corporations, bank may deal in, 97, 113,
Bonus or dividend not to impair capital, 78.
when may exceed eight per cent., 79.
Books, subscription, for stock, 17, 53.
transfers to be registered in, 56,
inspection of, by directors, 75.
Borrower and the Branch system, xlix.
Branch system, benefits of, 1.
borrowed from Scotland, 98.

f i Branches, directors may be appointed for, 32.
Fad bank may open, 97, 98.
" sometimes considered distinct, 98.

generally as one with main body, 98.




R T R

INDEX. 347

British North America Act, banking in, 2, 4.
Columbia, banking law before 1871, 2
public securities, bank may deal in, 97, 115,
subjects, majority of directors to be, 31.

Broker dealing with securities, 130

Bullion, bank may deal in, 97.

Business, when bank may commence, 21

of bank managed by directors, ?
and powers of bank, 97

banks may do a general banking, 97,
prohibited to banks, 97.
bank engaging in prohibited, 122
of savings banks, 259,
By-laws, shareholders may make, 22, 26.
on whom binding, 26.
old, to be in force until repealed, 26, 35.
directors may make, 35.
to increase the capital stock, 49.
to reduce the capital stock, 51.
of Canadian Bankers' Association, 279

C.

Caisse d’Economie de Quebec , 264, 266.

Calls, only those who have paid can vote, 49,
stock may be cancelled for non-payment, 54, 59.
directors may make, 55.
interval between, and notice of, 56.
not to exceed ten per cent., 56.
remedy in case of non-payment, 58,
action to recover, 58, 60.
forfeiture for non-payment, 59,
by directors in winding up, 198.
refusal to make, a misdemeanor, 199,
on shares of savings banks, 255, 256.

Canada, banking in, xxxiii.

history of, xxxix.
banking legislation in old, 1.
Canada Gazette, notice of opening stock books, 18.
notice of meeting of subscribers, 19.
notice of annual meeting, 31.
notice of special meetings, 46,
increase of capital stock, 50.
reduction of capital stock, 52.
public notices in, 205.
Canadian Bank of Commerce, purchase of Bank of B. C,, 15,
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Canadian Bankers' Association.
Act of incorporation, 133, 273.
may establish clearing houses, 133, 274,
members and associates, 273, 277.
may establish sub-sections, 274.
officers and meetings, 275.
executive council,

by-laws to meetings, 279

executive council, 280.
circulation, 283,
curator to suspended bank, 286,
clearing houses, 287.
notices, 291.
Cancellation of subscriptions to stock, 54.
Capital stock of banks incorporated hereafter, 16, 17.
subscription of, in new banks, 17,
minimum amount for commencing business, 19.
may be increased, 50,
reduced,
not to be reduced below $250,000, 53.
annual statement of, 73.
not to be impaired by dividends, 78.
if any lost, calls to be made, 78,
of banks, bank not to lend upon, 97, 122
Cases cited, xiii.
Cashier, powers of, 38, 39,
powers of in U, 8, 40.
to give guarantee bond, 41.
not to vote or hold proxy, 49.

to enter name on transmission, 68,
to sign monthly returns, 190,
giving creditor fraudulent preference, 201.
making false statement, 203,
Casting vote in case of a tie, 34, 48,
Certificate to begin business 21, 22,
of increase of stock, 49.
of reduction of stock, 51,
Charitable funds of savings banks, 264.
Charlottetown, banks to redeem their notes at, 92.
Charters of banks continued to, 1901, 12.
of banks continued to 1911, 13.
annulment of by Court, 14.
of new banks, 16, 207.
forfeited by 90 days’ suspension, 196,
Cheque, a negotiable instrument, 107,
on a bank, law as to, 227.
definition of, 228.
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Cheque, form of, 229,
irregularities in, 229.
alteration of, 230.
when drawer has no account, 230,
provisions as to demand bills apply, 231.
illustrations as to, 231.
has no days of grace, 231.
effect of initialling, 238.
not presented in a reasonable time, 239.
non-business days not counted, 241
holder of, when creditor of bank, 242.
termination of authority to pay, 242, 244,
countermand of payment, 242,
death of customer, 244
crossing of, 246,
who may ¢ 247.
crossed generally, 246, 247.
specially, 246, 247.
Chief accountant to sign returns, 190,
Chief office of Bank of B. C,, 15.
B. N. A, 15
shares transferable at, 53
notes payable at, 93
relation of branches to, 98.
public notices in newspaper at, 205,
Choses in action are not goods, 7.
Circulation, what notes bank may issue for, 80,
limit of notes bank may issue, 81.
penalty for over issue, 81,
monthly return to Association, 283,
Cities where Dominion notes can be obtained, 80.
banks must redeem their notes, 92.
City and District Savings Bank, 253, 254, 265.
Civil Code.
Art. 14, p. 177,
. 9.
, p. 70.
338, p. 70.
347, p. 70,
387, p. 53.
429-42, p. 173.
6560a, p. 70,
1069, p. 110.
1077, p. 110.
1092, p. 313.
1100-1, p. 186,
1191d, p. 68.
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Civil Code.
Art. 1233, p. 41.

1487-90, p. 114,
1488-9, p. 160,
1570-1, pp. 94, 185.
1573-4, p. 104.
1716, p. 73.
1740, pp. 94, 185
1740, pp. 157, 158, 159,
1892, p. 244,
1897, p. 244
1950, p. 105
1959, pp. 104, 136,
1971, pp. 137, 176.
1975,
1978,
1994,
1994¢,
1998,
1999,
2000,

Winding-up Aect, 312.

Clearing house, origin and methods, 132,
crossing cheques originated in, 245,
Canadian Bankers’ Association may establish, 274.
rules of Association respecting, 287

Claims under

Clerks, directors may appoint, 36,
must give guarantee bond, 41,
Code of Civil Procedure.
Art. 642, 66,
987, 32.
Collateral Security, what bank may take as, 97, 102, 149,
sale of stock, etc., held as, 136,

bank acquiring warehouse receipt as, 149,

bill of lading as, 149,

Collections by a bank, 117, 180.

additional charge for, 180,
Commandite, partnerchip en, 14, 84,
Commencement of Bank Act, 205,
Commercial Bank of Manitoba, liquidation, 11.
Commission, none on government cheques, 205.
Companies Act, 1862, 56.
Company stock, bank dealing in, 97, 110,

when deemed insolvent, 296.
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Conditions of transfer of shares, 61.
Confederation, bank legislation before, 1.
Consent of owner to sale of pledged goods, 176.
Constitutionality of Dominion legislation, 4.
Contents, table of, v.
Contract, deposits from persons unable to, 181,
Contributories under Winding-up Act, 309.
Conversion of pledged goods, 173.
Correspondence, inspection of by directors, 75.
Counterfeit notes to be stamped, 96.
Countermand of payment of cheque, 242, 243,
Creditors’ claims under Winding-up Ac
Criminal Code, 1892,

Sec. 138, 248,

268.

268.

981, 94
Crossed cheques, 244,
origin of, 245.
not generally used in Canada, 244, 246.
not used in l\nitwl States, 246,
payment of in good faith, 249.
bank collecting for customer in good faith, 251.
Crossing of cheque, what constitutes, 246,
is a material part of a cheque, 248,
Crown, penalties to belong to, 202.
Curator, defined, 70.
when personally liable, 72,
appointment of, 286,
powers of, 286,
Customer of bank, who is, 251.

D

Dealer, the bank as a, 97, 99.
Death of customer stops unpaid cheque, 242, 244,
shareholder, transmission by, 66, 68, 69.
Debentures, bank may deal in, 97.
municipal, 108.
of other cornorations, 113,
Debt or liability, shares held for, 134, 136,
gsecurity taken at time of contracting, 166.
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“ Debts contracted,” meaning of, in Act, 138, 141,
due bank in annual statement, 74,
Decease, transmission of shares by, 66, 68, 69.,
Declaration of transmission of shares, 66, 67, 68, 69,
Defacing notes, penalty for, 95.
Definition of terms used in the Bank Act, 5.
agent in section 73, 158.
cheque, 228,
bank in Savings Bank Act, 254
terms used in Winding-up Act, 2
See Words and Phrases.
Deposit receipts, whether negotiable, 107, 183,
transfer of, 184,
Depositor, position of, 181
Deposits, bank may receive, 181,
from persons unable to contract, 181.
in trust, payment of, 185.
statute of limitations not to apply, 196,
transfer of, in savings banks, 257.

in savings banks, 259.
Destruction of notes, certificate of, 284,
Directors, number of, 17, 1§

election of, 17, 31,

qualification of, 22,

quorum of, 22, 24, 28,

remuneration of, 23, 25.

by-law may limit loans to, 23.

manage the affairs of the bank, 27.

business to be done at meetings, 28,

acts of de facto, binding on bank, 28,

majority to be British subjects, 31.

vacancy in board, how filled, 33.

failure to elect, 34.

president to preside at meetings, 34.

may make by-laws,

may appoint office

may be appointed for branches, 36.

illustrations of powers of, 37.

must require cashier, ete., to give security, 41,

four may call special meeting, 46,

special meeting to remove, 46,

when subscriptions may be cancelled by,

may make calls, 55.

may sue for calls or forfeit stock, 58.

may inspect books, ete., 75.

may declare dividends, 76.

when liable for impairing capital, 78.

, clerks, ete., 36.

4.
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Directors, pledging notes of bank, 83.

may borrow for the bank, 118,

making returns, when acting as president, 190,

when to wind up bank, 198.

to make calls on double liability, 198,

refusing to make calls a misdemeanor, 199,

giving fraudulent preference, a misdemeanor, 201.
Directors, provisional; see Provisional Directors,

Discount, shares not to be issued at a, 54,

Canadian banks are banks of, 96.

paper and securities, bank may, 96.

what it is to, 100.

bank may charge seven per cent., 177.

additional charge for collection, 180,

Dominion government cheques, not subject to, 205,
Discounts, shareholders may fix maximum, 23,
Dividends, where may be made payable, 53,

what receipt sufficient for, 71.

directors may declare, 76.

quarterly, Dominion Bank declares, 76.

on shares partly paid up, 76.

when belong to the purchas

or bonus not to impair capital, 78.

directors liable for impairing capital by, 78.

when may exceed eight per cent., 79.

lien of bank on unpaid, 134.

unpaid for five years, return of, 192.

Statute of Limitations not to apply, 196.

on shares in savings banks, 257.

unclaimed under Winding-up Act, 325.
Dominion banking legislation upheld, 4.

Bank declares quarterly dividends, 76,

cheques to be cashed at par, 205.

government ranks second on assets, 84,

notes, annual statement of amount held, 73.

forty per cent. of reserves to be in, 79
to be exchanged for specie, 80.
to be supplied if asked for, 93.

securities, bank may deal in, 97, 115,

Donatio mortis causa, cheque given as, 244.

Double liability of shareholders, 195.
charter continues to enforce, 196,
when directors are to make calls on, 198,
punishment of directors for not enforcing, 199.
enforcement under Winding-up Aect, 199, 311.
forfeiture for non-payment of, 200.
M'L.1A, 23
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Duties and powers cf bank officers, 36.
illustrations, 37.

Election of directors, 19, 31, 32.
if not made on day appointed, 34,

president and vice-president,
Exchange of warehouse receipt, 171
Execution, sale of shares under writ of, 65
Executor, when personally lable on shares, 72.

declaration of transmission by will, 69.

F.

Factors Act, Ontario, 156, 158, 159,
Imperial, 1877, 9
1889, 157.
powers of agents under, 156
Failure to elect directors at annual meeting, 34.
False number, selling shares by, 64,
statement in warehouse receipt, ete., 172
returns, ete., 203
Fiat paper money in French Canada, x1
Fine for committing offence, 204. See Penalty.
Foreign public securities, bank may deal in,
Forfeiture of stock for non-payment of call
directors or shareholders may remit, 59.

by shareholders on winding up, 200.
procedure must be regular, 59, 60.
Form of Act of incorporation of new banks, 207
security under sec. T4, 164, 208,
monthly returns, 208
Fraud in connection with savings banks, 268.
Fraudulent preference to credito 201.
under Winding-up Act, 317.
Frauds, Statute of, 6, 41.
Free Banking Act, xlii
French Canada, paper money in, xxxix,
Functions of savings banks, 261.
Funds, inspection of, by directors, 75.

G.

Gazette, see Canada Gazette.
General banking business, banks may do, 97, 116.
Gold, banks may deal in, 97.

58, 59.

In
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Goods, wares, and merchandise, definition of, 6
bank not to lend on, 98, 122

deal in, 97, 122,
covered by warehouse receipt, 149,
bill of lading, 149.
title of owner vests in bank, 149.
possession of, by agent, 156,
of wholesale manufacturer, security on,
161,

substitution of securities, 162,
form of security under seec, 74, 163, 208,
produced from pledged goods, 173,
sale of, for non-payment of debt, 175.
Government, Dominion, ranks second on assets, 84,
Provincial ranks third on assets, 84,
gsecuritics, banks may deal in, 97, 115,
cheques (Dominion) to be cashed at par, 205.
Guarantee, cashiers, officers, ete., must give, 41,
illustrations of liability on bonds, 42
fund, shareholders may authorize, 26,
Guardian, when personally liable on shares,

Half-yearly dividends may be declared, 76,
Halifax, banks to redeem their notes at, 92,
Historical sketch of banking in Canada, xxxix.
Holder of cheque, when creditor of bank, 2
Holidays, bank, 131.

Hours, banking, 131.

Hypotheques, bank may take as additional security, 138 .

INlustrations, duties and powers of bank officers, 37.
guarantee bonds, 42,
bankers’ lien, 127.
mortgages held by banks, 142,
warehouse receipts and bills of lading, 153.
cheques, 231,
Imitating bank notes, penalty for, 96.
Immovable property, bank not to lend on, 97.
acquired for use of bank, 138,
mortgages on, as additional security, 138.
bank may purchase debtor’s, 145, 148.
hold for seven years, 146.
Impairment of capital by dividends, 78.
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Imprisonment for fraudulent preference, 201,
false statement, 203.
committing an offence, 204.
Incorporation of new banks, 16.
form of Act for, 207.
of Canadian Bankers’' Association, 273.
Increase of capital stock, 49.
Indorsement, bonds, etc., assignable by, 93.
negotiable instruments assignable by, 106.
Insolvency of bank, 195,
suspension for 90 days, 196.
calls in case of, 198,
special winding up provisions fer, 326.
Insolvent, when company is deemed, 2
Inspection of books, etc,, by directors,
Instalments, stock to be paid by, 54.
Insurance companies, winding up, 328.
Interest, on unpaid calls, 55.
on bank notes, after suspension, 92.
bank may charge seven per cent., 177, 180.
allow any rate of, 177.
action to recover back excessive, 178.
not paid for 6 years, return of, 192.
Internal regulations of bank, 22.
savings bank, 254.
Interpretation of terms in Bank Act, b.
Savings Bank Act, 254.
Winding-up Act, 293.
Interval between calls, 56, 57.
Intestate, when named, administrator not liable, 72,
Introduction—Banking in Canada, xxxiii.

J.

Joint holders of shares, how they vote, 48.
depositors, withdrawal of money, 186.

K.
Kingston, Jamaica, Bank of Nova Scotia in, 82.

L.

Land, bank not to lend money on, 97, 123.
may acquire for its own use, 138.
may take mortgage as additional security, 138
illustrations, 142.
may purchase debtor’s, 145, 148.
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Land, how bank may acquire, 146,

may hold for seven years, 146.
savings banks not to lend on, 262,
may purchase debtor's, 26
Legislation before Confederation, 1.
by Dominion Parliament, 2.
by Provincial legislatures taxing banks, 5.
for reduction of capital stock, 52,
of Ontario as to warehouse receipts, 150,
Letter of Credit, not a negotiable instrument, 116,
Letters of administration on transmission, 68, 69,
verification of heirship in Quebec, 69,
Liabilities, annual statement of, 73.
monthly statement of, 189, 208.

&

schedule of, 209.
Liability on guarantee bonds, 42.
not diminished by reduction of stock,
of shareholder, when personal, 72.
bank has lien on stock for any, 134,

meaning of, 134,

double, of shareholders, 195.

of directors not diminished, 200.

of shareholders of savings banks, 256.
Lien, banker's, defined, 126,

illustrations, 127.
of bank on its own shares, 134,

Life Insurance Companies, winding up, 328.
Limitations, when Statute of not to apply, 196,
Liquidation of bank by directors, 198.
Liquidators to pay in unclaimed moneys, 193,

money for notes not presented, 193,

under Winding-up Act, 302.
Loans on bank notes not recoverable, 83.
what, banks may make, 97.
for building vessels, 148.
on standing timber, 160,
to wholesale manufacturers, 161.
merchants and shippers, 162,
by savings banks, 259.
Loss, estimate of, in annual statement, 74.

M.

Machinery, certain names impressed on notes by, 94.
Majority of votes at meeting governs, 48.

of joint holders of shares may name attorney, 48.

of trustees may withdraw deposits, 186,




358 INDEX,

Majority, in value of shares may vote to reduce capital, 51.
joint depositors may withdraw money, 186,
Manager of bank, powers of, 37.
issuing notes during suspension, 86,
not to vote or hold a proxy, 49.
to sign monthly returns, 190,
making false statement, 203.
Manufacturer, definition of, 10, 161,
amendment of definition, 10.
bank may lend to wholesale, 161.
Marriage, transmission of shares by, 67.
Meeting for organization of bank, 19.
annual general, of shareholders, 22, 31.
of directors, 27, 34.
special general, of shareholders, 46.
who may call, notice, 46,
statement to be laid hefore annual, 73.
Mercantile Amendment Aect, 150,
Merchants’ Bank of Halifax, name changed, 12,
Merchants’ Bank of Prince Edward Island, 11, 16, 87.
Minimum capital of banks hereafter, 17,
subscribed capital to commence business, 19,
payment of capital for organization, 19.
Minister of Finance, $250,000 capital to be paid to, 19,
return of capital to bank by, 22
to furnish Dominion notes, 80,
holds Bank Circulation Redemption Fund, 87.
to receive percentage of circulation, 87.
may redeem notes of insolvent bank, 90,
monthly returns to, 189,
may call for special returns, 191,
annual returns to, 191, 192
to receive unclaimed moneys on winding up, 193.
may sue for penalties, 202,

Misdemeanor, false statement in warehouse receipts, ete,, 172
unlawful alienation of pledged goods, 172.
unlawfully withholding possession of goods, 172.
directors not making calls, in winding up, 199.
officer giving fraudulent preference, 201,
making a false statement in returns, 203,

Money, calls to be paid in, 55.
other bills not to circulate as, 95.
Monthly returns by banks, 189,
Montreal, chief office of Bank of B. N. A, at, 15.
banks to redeem their notes at, 92.
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Mortgage, bank may take as additional security, 138.
' on personal property as well as real, 3
on vessels, as additional security, 141,
for aid in building a vessel, 148,
bank may purchase lands under, 145, 148,
exercise power of sale in, 145.
illustrations, 142,
Municipal Aect, Ontario, 109,
Code, Quebec, 109,
debentures, bank may deal in, 97, 108,
negotiability of, 109,

N.

Negotiable securities, bank may deal in, 97,

instruments, meaning of, 106,

Negotiation of bill, security at time of, 166.

defined, 167,
New Brunswick, banking law before 1867, 3.
Newspaper, notice of annual meeting in, 31,
increase of stock in, 49.
reduction of stock in, 51.
redemption of notes in, 90,
sale of pledged goods in, 177.
both English and French In Quebec, 177.
public notices in, 205.
Non-payment of calls, remedy for, 58.
of debt, securities may be sold, 175.

“ Not negotiable ” on crossed cheque, 246, 250.

Notarial copy of Quebec will, 69,

Note issue, history of Canadian, xlii.

Notes issued by banks for circulation, 80.
denominations and amount of, 80.
aggregate amount of allowed, 80.
penalties for over-issue of, 81.
fine for pledging, 83.
payment of, first charge on assets, 84.
when payable out of special fund, 84,
when to bear interest, 92.
to circulate at par throughout Canada, 92.
where to be redeemed, 92.
to be binding on bank, 93.
payable at head office, 93.
who are to sign for bank, 93.
counterfeit, to be stamped, 96
penalty for defacing, 96.

99, 106,
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Notice of calls, 56. See Public Notice.
of sale of shares under lien, 134.
of sale of pledged goods, 177.
of customer's death stops payment of cheque, 242, 244,
publie, how to be given, 205,
Nova Scotia, banking law before 1867, 1.
Number of directors, 19, 24.

Numbers, shares may have distinguishing, 64,

0.

Offence, to commence business without certificate, 21.
to sell shares by false number, 64.
other than registered owner to sell shares, 64.
to use title of “ bank " ete.,without authority, 204.
penalty for committing, 204,
under Winding-up Act, 325.
Officer selling shares under writ of execution, 65.

Officers of bank, directors may appoint, 36.

who are included in term, $
powers of various, 36,
illustrations of, 37.

must give security, 41.
issuing notes during suspension, 86,
giving fraudulent preference, 201.
making false statement, 203.

Ontario legislation on warehouse

eipts, 4.
powers of agents under Factors Act of, 150,

Opening of stock books, 17, 53.

Overdue debts in annual statement, 73.

Owner, warehouse receipt gives rights of, 149,
where previous holder is agent of, 156,
paying debt, entitled to re-transfer, 156.
security under sec. 74 to be given by, 163.
consent of, to sale of goods, 177.

P

’aper money in French Canada, xxxix.
Par, a bank to take its owr notes at, 92.
Dominion government cheques to be cashed at, 205,
Parliament, jurisdiction of, as to banking, 2, 3.
list of shareholders to be laid before, 191,
artnership, limited, or en commandite, 14, 81.
Payment of notes first charge on assets, 84.
at seven cities named, 92.
at head office, 92.
any office to receive notes at par in, 92,
in Dominion notes if requested. 93.




INDEX,

Penalties, when to rank on bank assets, 86,
for not holding Dominion notes, 79,
how to be recovered, 202,
to belong to the Crown, 2
may be remitted by Governor, 202,
Penalty for non-payment of calls, 58, 9.
not holding Dominion notes, 79.
over-issue of notes, 81.
suspended bank issuing notes, 87.
issuing bills, etc., as money, 95.
defacing notes, 96,
none for usury, 177.
violation of secs. 68 to 74, 177.
not sending monthly returns, 190,
list of shareholders, 191.

unpaid dividends, ete., 192,
Pension fund, shareholders may authorize, 26.
Personal estate, bank shares are,
liability of trust executors, ete., 72,
Pledgee, ranking with unpaid vendor, 174,
Pledging notes of bank prohibited, 83.
Possessor of goods or documents of title, 158.
Post office money order not a negotiable instrument, 116.
savings banks, LIV,
Powers of various bank officers, 36,
Preference of bank over unpaid vendor, 174.

ra
3.

fraudulent, of creditor by officer of bank, 201,

under Winding-up Aect, 317.

Prescription when not to apply to bank, 196.
Presentment of cheque in a reasonable time,
President, shareholders fix remuneration of,

election of, by directors, 31.

to preside at meetings of directors, 34.

has double or casting vote in case of a tie, 34.

special meeting of shareholders to remove, 46.

to transfer shares sold at auction, 59

)99

9

under execution, 59
pledging notes of bank, 84,
issuing notes during suspension, 86.
to sign the monthly returns, 189,
giving fraudulent preference to creditor, 201.
making false statement, 203.
Prince Edward Island, banking law before 1873, 2.
Principles of banking, xxxviii.
Probate of will to be left with bank, 69.
ancillary, not required under $500, 189.
Procedure under the Winding-up Act, 321.

361
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Proceedings for winding up order, 297.
after order is made, 300,
Profits, annual statement of, 74,
division of, when may exceed 8 per cent., 79.
Prohibited business to banks, 97,

Promise, written, to give security, 166, 169,
Promissory notes, bank may deal in, 97,
discounting, by bank, 101
Provinecial taxation of banks upheld, 5.
government ranks third on assets, 84,
securities, bank may deal in, 97, 115.
Provigional directors, to be named in Act, 16, 207
number, and term of office, 17,
may open stock books, 17,
to call first meeting of subscribers, 19
Proxies, shareholders may make regulations as to,
valid for only two years, 49
Proxy, shareholders may vote by, 49
who may act as, 49
Public auction, sale of forfeited shares by,

pledged goods by, 1
Publie notice, of opening stock books, 17.
annual meeting, 31,
ial meeting, 46
ase of stock, 49.
reduction of stock, 51.

sale of forfeited shares, 59.
first meeting of subseribers, 19,
of dividends declared, 76,
how to be given, 205,
Public securities, bank may deal in, 97.
Purchase of lands by bank, 138, 145, 145,
Purchaser of products, loans to, 162,

Q.

Qualification of directors, 22, 26, 30,
Quarterly dividends may be declared, 76.

Dominion Bank declares, 76.
Quebec taxation of banks upheld, b.
notarial copy of will, 69,
legislation on warehouse receipts, 150,
law as to agents and factors, 157,
ranking of unpaid vendor in, 174,
See Civil Code.
Quorum at meeting of shareholders, 20,
directors, 22, 24, 28, 33.
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R.

Real estate, bank not to lend money on, 97.
bank may acquire for its own use, 138
take mortgage as additional security, 138,
purchase debtor’ 146, 148.
hold for , 146,
gavings banks not ‘o lend on, 2

may purchase debtor's, 2(
Reasonable time, cheque to be presented in, 239,
what is, for a cheque, 240,
Recovery of calls by suit, 60,
Recrossing an uncrossed cheque, 247.
Redemption of notes of insolvent bank, 89
by insolvent bank, 90
Reduction of capital stock, 5l
effect of, 52
legislation for,

Registered owner of shares alone can sell, 64,

Registration of transfers of shares, 61,

Regulations for clearing houses,

Remuneration of directors, 23,

Renewal of bill or debt not to affect security, 166, 171.
definition of, 168,

287,

Repeal of former Acts, 205,

Regerves, 40 per cent. in Dominion notes, 79.

required for dividend over 8 per cent., 79

not actually required by law, lviii.
Resources of bank, in annual statement, 74.
Rest required, for dividend over 8 per cent., 79.
Retroactive, Statute of Limitations not to apply, 196,
Returns, monthly by bank, 189,

how to be signed, 190.

penalty for neglect, 190,

under Schedule D, 189,

special may be called for, 191.
i of list of shareholders, 191,

of dividends unpaid for five years, 192,

of unpaid drafts, 194,

form for monthly, 208.

monthly by savings banks, 266,

annual by savings banks, 266,
Royal Bank, formerly Merchants’ Bank of Halifax, 12
Rules, for clearing houses, 287,
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Sale of forfeited shares, 59.
shares under execution, 65.
held under lien, 134.
securities held as collateral, 136,
bank premises, 138.
mortgaged lands by bank, 145, 148.
goods covered by warehouse receipt, ete., 175.
securities by savings banks, 263,
Savings Bank Act, 1890.
banks subject to Aect, 253.
commencement of Act, 269,
Savings Banks, 254.
charters continued, 254,
internal regulatio 2564.

calls on shares, 255.
liability of shareholders
dividends on shares, 257.

transfer of shares and deposits, 257.

deposits and loans, 259.

functions compared with other banks, 261.

business of, 261.

not to lend on real estate, 262.

sale of securities by, 263.

may purchase lands of debtors, 264,

charitable funds of, 264.

may establish guarantee and pension fund, 265,

cannot issue notes, 265

not bound to see to trusts, 265.

to make monthly returns, 266,

annual list of shareholders, 266,

unclaimed dividends and balances, 266,

4 punishment for false entries, 268,

frauds in connection with, 268,
¥ Savings Bank Amendment, 1900, 272.
{ Schedule A to Bank Act, 11, 206,

Schedule B to Bank Act, 207.

Schedule C to Bank Act, 208.

! Schedule D to Bank Act, 208.

: Schedules, new, Act of 1900, 11. |

Schedule to Savings Bank Act, 270.

Scrutineers, appointment of, 21.

Securities, bank may deal in public, 97, 99.
negotiable, defined, 106,
government, 97, 115,

H received by banks from agents, 129.
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Securities, held as collateral, 136.
right to dispose of, 136,
sale of, on non-payment of debt, 177.
by savings banks, 263,
Security, cashier and other officers must give, 41,
from wholesale manufacturer, 161,
purchaser or shipper, 162,
under section 74, 9, 161, 166,
form of, 163, 164,
written promise to give, 166, 169,
when bank may acquire, 166,
preference over unpaid vendor, 174
fraudulently giving, to creditor, 201,
Shareholders may make by-laws, 22, 25.
fix date of annual meeting, 22, 23.
regulate proxies, 22, 24,
fix number of directors, 2
remuneration of director
maximum discounts, 22, 25.
may authorize guarantee and pension funds, 26,
special general meeting of, 46,
majority may remove directors, 46.
vote by ballot, 47.
majority of shares voting governs, 48
have one vote for each share, 47.
may vote by proxy, 48
in arrear for calls not to vote, 49.
may vote increase of capital stock, 49.
allotment of unsubscribed stock to, 50.
majority in value, may vote to reduce capital, 51,
liable for shares issued as paid up, 56.
refusing or neglecting to pay calls,
list of, to be laid before Parliament, 191.
double liability of, 195.
forfeiture for non-payment of calls, 200,
liable for sixty days after transfer, 200.
of savings banks, liability, 256.
list of, in savings bank, 266,
Shares, to be $100 each in new banks, 17.
held for 30 days entitled to vote, 47.
personal estate and assignable, 53,
payable by instalments, 56.
transfer of forfeited 59.
transfer of, conditions of valid, 61.
list of daily transfers to be kept, 64.
may be numbered, 64.
sold under execution, 65.

e e e ————————
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Shares, transmission of, 66
bank not to deal in its own or other bank shares, 97, 122.
of corporations, bank dealing in, 113.
under lien, when to be sold, 134.
transferred within 60 days of suspension, 200,
transfer of, in savings banks, 257,
Shipe, banks not to lend on, 97, 124
may aid in building, 148
Short title of Act, 1
Signing of bonds and notes for bank, 93, 94.
monthly returns, 189
special returns, 191
annual returns, 191,
Silver, banks may deal in, 97
Sovereign Bank, incorporated, 1901, 16
Special meeting, who may call, and how, 46
to remove president or directors, 46,
returns may be called for, 191.
Stamped, counterfeit notes to be, 96,
Standing timber, loans on, 160
Statement to obtain reduction of stock, 52.

for annual meeting, 73

further, if required, 74
false, in warehouse receipt, ete,, 172
of assets and liabilities monthly, 189, 208,
false, a misdemeanor, 203
Statute of Frauds, 6, 41,
Statute of Limitations, when not to apply, 196
Statutes cited, xxix.
St. John, banks to redeem their notes at,
Sterling notes, Act of 1899 authorizing, 82
issue of, by Bank of N. S., 82.
to be a pound or multiple, 82,
)

redeemable where issued, 82

when redeemable in Canada,
to be included in returns, 83.
Stock books, where may be opened, 17, 53.
of corporations, bank dealing in, 110.
Subscribers to stock, meeting for organization, 19,
Suit, recovery of calls by, 60.
Surety who pays, rights of, 104,
Suspended banks, provisions as to, 12.
not to issue notes, 86,
penalty for issuing notes, 87.
curator to, 286,
Suspension for ninety days, insolvency, 196,
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¢ oA
Taxation of banks by provinces, 5, €8.
Dominion notes,
Terms, interpretation of, 5, 1, 20 3, 335.

Testamentary instrument, transmission by,

Testator when named, executor not liable
Tie, how decided in election of directors, 32
casting vote in meetings of directors, 34,

shareholders, 48
Timber, loans on standing, 160
Toronto, banks to redeem their notes at, 92
Trade, bank not to engage in, 97
Transfer of shares, where to be made, 53

books to be kept, 53

assignments registered in, 53, 6
may be closed 15 days, 71

of forfeited shares sold at auction, 59

conditions of valid, 61

invalid if transferrer indebted, 61

list of daily, to be kept, 64

of shares sold under execution, 65

tax to be paid before, 70
held under lien, 134

within 60 days of suspension, 200

in savings banks, 257
Transferrer of shares, to be registered owner, 64
not to owe bank, 61
Transmission of shares, how authenticated, 66, 67, 68, 69
by death or insolvency, 66,
by marriage of female shareholder, 7
by testamentary instrument, 68,
Treasury Board defined, 6.
certificate to begin business "
may approve of increase of capital, 49,

reduction of capital, 51.
issue of notes, 86,
statements to be laid before, 5

may recommend remission of penalties, 202,
Trust, bank not bound to see to, 71, 185.
when holder personally liable for shares, 72.
bank acquiring shares held in, 130,
deposits in, 185.
savings banks not bound to see to, 265,

Trustee, when personally liable on shares, 72.
banks dealing with, 130,
majority may withdraw deposits, 185.
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Tutor, defined, 70.
when personally liable, 72.

U.

Unauthorized notes, 95.
Unclaimed balances in banks, 192.
savings banks, 266,
Uncrossing a crossed cheque, 247.
United Kingdom, stock books kept anywhere in, 53.
agents may be appointed in, 53.
dividends paid anywhere in, 53.

United States banking compared with Canadian, xxxiv.

Unpaid dividends, list for Minister of Finance, 192.
in savings banks, 266.
vendor, when ranks after bank, 174.
how ranks in Quebec, 174.
Unpaid drafts, bills, ete., return of, 194.
penalty for neglect, 194.
evidence of transmission, 195.
Usury, no penalty for, 177.
no bill void for, 179.

Y.

Vacancies in board of directors, 22, 23.
Varying agreement as to sale of securities, 137.
crossing on a cheque, 247.
Vendor, ranking of unpaid, 174,
Vessels, banks not to lend on, 97, 124,
may aid in building, 148.
Vice-president, election of by directors, 32.
presides in absence of president, 34.
special meeting to remove, 46,
may transfer shares sold at auction, 59.

under execution, 59.

pledging notes of bank, 84.
issuing notes during suspension, 86,
may sign the monthly returns, 190.

giving fraudulent 'preference to creditor, 201.

making false statement, 203,
Victoria, chief office of Bank of B. C. at, 15.
banks to redeem their notes at, 92.
Vote, one for each share held 30 days, 47.
no shareholder in arrear shall, 49.

Voting at shareholders’ meetings, by ballot, 47.
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w.

! Waiver of rights as to sale of securities, 137.

| Ward, if named, guardian not liable, 72.

| Warehouse receipt, definition of, 7.

| amendment of definition, 7.
banks may acquire as collateral security, 149.
effect of transfer to bank, 149,
given directly to bank, 149,

! Ontario and Quebec legislation on, 150,
illustrations as to, 1562.

{ when previous holder of, agent of owner, 156,
1 agent in possession of, 158.
\ when bank may acquire, 166,

written promise to give, 166, 169.
exchange for bill of lading, 171.
false statement in, 172.
covers product of pledged goods, 173.
’ preference over unpaid vendor, 174.
| sale of goods covered by, 175.
Wholesale manufacturer, loans to, 161.
purchaser of products, loans to, 162.
shipper of products, loans to, 162.
Wife, declaration of transmission to, 67.
Will, transmission of shares by, 68, 69.
notarial copy of Quebec, 69.
probate of, to be produced, 68, 69.
Winding-up, unclaimed moneys on, 193.
when to be done by directors, 198,
| calls to be made, 198.
Winding-up Act, 293.
interpretation of terms in, 293.
application of, 295.
when company deemed insolvent, 296,
proceedings for winding-up order, 297.
after order is made, 300.
liquidators under, 302,
contributories under, 309.
. creditors’ claims, 312,
| frandulent preferences, 317,
appeals from orders, 319.
procedure, 321.
unclaimed dividends, 325.
offences, 325.
provisions applicable to banks, 326,
to life ins. co.’s, 328.
other ins, co.'s, 331.
24

MLBA.
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Winding-up Amendment Act of 1889,
1892, s
1895, 340.
1899, 341.
Winnipeg, banks to redeem their notes at, 92.
Words and phrases defined:—
agent, 158,
at least, 58,
bank, 5.
Bank Circulation Redemption Fund, 88,
bank holidays, 131.
banker's lien, 126,

banking hours, 131.
bill of lading, 9.
cheque, 228,
clearing house, 132.
company, 292,
contributory, 294.
court, 294,

curator, 70,

debts contracted, 139, 141,
goods, wares and merchandise, 6.
holder of a bill, 167.
holder of a cheque, 24

7.
insurance company, 3.
letters of verification, 70.
manufacturer, 10,
negotiable instrument, 106,
negotiable securities, 106,
negotiation, 167.
Official Gazette, 294,
reasonable time, 240,
shares, 53,
trading company, 293.
Treasury Board, 6.
tutor, 70.
warehouse receipt, 7.
wholesale manufacturer, 161,
wholesale merchant, 161,
wholesale purchaser, 162.
wholesale shipper, 162,
winding-up order, 295.
Written promise to give security, 166, 169,
consent of owner to sale of goods, 176.







